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try to determine whether there was some pattern, looking at them
not piecemeal but as a totality, whether there appeared to be more
than just a series of local violations or, instead, a vgolapmn of
Federal law that would be actionable and that would justify our
moving into all of those and trying to tie them together as one
particular series of Federal offenses. o

So the answer is, indeed we do think more readily in those :
terms, given what we have seen about racial violence in the last '

uple of years.

Col\/})r. CongERs. Are you aware of the suggestions that have been

made that the grand jury investigative technique be used as op-

posed to the regular investigation of the FBI to determine whether >
or not there have been Federal violations in these kinds of mur-

ders, and other violence. _

Mr. Davs. I was in briefly earlier, Mr. Chairman. Let me apolo-
gize to you and to the other members of the subcommittee for my
being late to start with and coming in briefly and then leaving
again. ) )

As I told counsel, I have been very much involved in egfforts over
on the Senate side to get a fair housing amendments bill through
in this session. I regret to say that that effort failed and the bill
went down in a cloture vote shortly before my testimony began.

But that was my reason for not being here throughout. .

I did hear Professor Kinoy briefly and I heard a recapitulation of
some of the points that he made. I understood him to be talking
about the grand jury as an investigative tool. I, of course, agree
with that and we do use the grand jury for purposes of investiga-
tion, but the grand jury investigations are very focused in my
estimation. )

In other words, we do not convene grand juries to look into, for
example, whether the Klan in Northwestern New.York has been
engaged in violations of federally-protected rights in the abstract.

We must have some indication that people who have been trying to
vote, people trying to use public accommodations, children who are
going to desegregated schools for the first time, and other types of
federally protected activities are being interfered with by the Klan.

We do not convene grand juries. We had four grand juries this
year already; there may be a fifth. But those grand juries have
been designed not to find out whether bad things were being done. v
We had a pretty good sense that bad things were being done or
were about to be done and we wanted to pin down the information
in the grand jury, test out its sufficiency, so that when we went to
the point of seeking an indictment and then to trial, we could
make our cases.

I think our record reflects the fact that that thorough process
works and we do it whenever and wherever there appears to be a
basis for conducting grand juries. But grand juries are extremely
unwieldy tools in the hands of prosecutors.

Mr. Convers. That is just the opposite from the testimony that
we have taken in the Criminal Justice Subcommittee, that usually
the prosecutor dominates the grand jury.

Mr. Days. I know that is the case.

Mr. ConvYErS. As a matter of fact, no other attorney can be
present in a grand jury hearing.
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Mr. Days. That is why I feel confident in saying, since I have
been in those grand juries, that unless they are focused toward the
fleshing out of a theory of criminality, of a violation, they can be
difficult things to control. I do not mean difficult to control in
terms of the interests of the Federal Government narrowly defined;
there are things: called runaway grand juries that simply decide
that they are going to do a variety of things, even though what
they plan to do is not in accordance with the law.

Mr. CoNYERS. You are talking about one-man grand juries?

Mr. Days. No, I am talking about grand juries lawfully constitut-
ed, 16 people. - '

Mr. ConyERs. Can you remind me of one instance in the recent
past?where you were confronted with a runaway Federal grand
jury?

Mr. Davs. Well, I would not tell you even if I could because that
matter is confidential. I would have to have a court order to
provide you with that information.

Mr. ConvERS. Just a moment. You would not have to have a
court order to give me your impression of whether you confronted
a runaway grand jury, would you?

Mr. Days. Well, runaway is perhaps an inadvisable term. Cer-
tainly, I have not had that experience with a runaway grand jury.

Mr. ConvyErs. Have you heard about it recently? I mean do you
know—does this go on?

Mr. DAvs. Let me put it affirmatively, Mr. Chairman——

Mr. ConyERrs. You know the results of a runaway grand jury, Mr.
Days, would become public? '

Mr. Days. I don’t want to engage in a debate with you over those
words. Let me make my point again and I hope more carefully.

My point simply is that in carrying out my responsibilities I have
not gone before a grand jury unless I knew what I was about. I say
I, I am talking about people on our staff, 40 or so lawyers that
handle these cases from time to time. I am not here speaking for
the entire Justice Department in terms of how the Criminal Divi-
sion uses grand juries or the Antitrust or Tax Division uses grand
juries; I am describing to you the process that we follow.

I am confident in that process. I feel comfortable, I feel it is
responsible to use the grand jury, not to have a hearing like
something that the Civil Rights Commission would conduct or even
a hearing that a committee of Congress would conduct.

A grand jury proceeding is designed to, I think, determine, first,
what the case looks like and then if the case looks like it is a solid
case to get an indictment and be able to proceed to trial.

Mr. ConNYERS. But is it not true that in many instances you don’t
know whether you have a solid case until you convene the grand
jury to determine that?

Mr. Davs. That is not true. Our experience has been that, using
investigative techniques, we can come pretty close to figuring out
whether we have a case that deserves to go forward.

We go to the grand jury only when we think that the secrecy of
the grand jury, the fact that people before the grand jury have to
testify under oath, is necessary to test out the case, to get people
who ‘have made certain statements to our investigators, to say,
under oath, what they have already said—‘‘Yes, I was beaten up by
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such and so,” or “No, I wasn’t at the scene of that incident, so I am
not responsible.” Those are the types of things we have to test out
in the grand jury. .

lnIf wgrthinjk, )f,or example, that there is evidence that can be
obtained only through a grand jury subpena, then we use the
grand jury for that purpose. But never in the time that I have bpen
running the Civil Rights Division have we convened a grand jury
to look into the possibility of whether there has been a violation of
federally protected rights in some abstract sense. All right?

Mr. Conyers. Well, let me ask you about this possibility: Can you
use injunctive or could you use the grand jury more frequently
than you do? Which is, I think, the essential recommendation that
is being made, that it is being greatly ur}dgx_‘utlhzed. .

Mr. Days. That is certainly a possibility. I am not going to
quarrel with whether we could use grand juries more. But let me
suggest another consideration when we talk about grand juries.
Whether it is right or wrong, the convening of a grand jury raises
enormous expectations in a community. That is, that the Feds have
got something, and they have not only got something but they are
going to run with it. I think it is an irresponsible act, it tends more
to dash people’s hopes and produce cynicism.

Mr. ConvYERS. That is what happens anyway.

Mr. Days. Well, let me just suggest that while we can't figure out
whether the number is 10 when we have done 5 or 20, when we
have done 5, let me suggest that that is a consideration and one
that I try to be sensitive to, that we should not go into grand juries
when we don’t really have anything. You know grand juries are
not the places where you get people to tell the truth when they
have been lying in many instances before or where they provide no
information at all.

Mr. Convers. Well, I hardiy think that the suggestion was made
that we call in people when you didn’t have anything, to merely
have an idle search. _

Mr. Days. I don’t know what the suggestion is, Mr. Chairman. I
am simply saying that I have a view toward the use of grand juries
and it is to use them in a focused fashion. If that is not inconsistent
with the suggestion, then I am very pleased.

Mr. ConyEers. Well, there is a tremendous concern, I found out
yesterday, in Detroit, about a civil rights case in which—it was
plea-bargained, and the agreement was that there would be a
limitation of sentencing to no more than 4 years’ prison sentence
and a fine of up to $15,000 for several of the parties who would
have otherwise been eligible for a great deal more in the rather
violent acts. The Bishop-Echelin case.

The headline in the Michigan Chronicle, that I just inadvertently
looked at yesterday evening, had the lead story, “Klan Plea-Bar-
gain Deal Too Lenient.” They went into great detail to point out
the fact that there had been, for the kinds of offenses that had
been conspired and some of the acts that had been conducted, that
it seemed there was a far too lenient resolution of the problem.

The U.S. attorney there, Mr. Leonard Gilman, pointed out that
difficulties rose in the case that made him have to opt between the
risk of losing the case or accepting some smaller plea. So, that we
get the phenomenon of people’s expectations being greater than
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frequently what occurred in a number of cases, even when you

don’t expect it to happen because of ths fortuitous events that can

always occur in the course of a trial, the vagaries of the witnesses,

1r)lofmatter how carefully prepared or whatever they may have said
efore.

So, it would seem to me that the use of a grand jury could
certainly—since they have only been used four or five times in the
last several years—that that could be a basis for them being used
far more frequently in the future without violating the kinds of
objectives that you have described as befitting to the grand jury.

Mr. Days. That is a fair point, Mr. Chairman. I don’t want to
quarrel with that. I think if more grand juries are necessary to
help us conduct these prosecutions, then they should be convened. I
don’t agree with your premise that we have failed to convene
grand juries when they appropriately should have been convened.
But you and I can disagree about that. I mean, that is a reasonable
basis for disagreement. That is all I mean to say.

Mr. ConYERSs. Let me turn to the other part of the situation that
we seek more injunctive civil remedies in the fashion of Judge
Wisdom. Are you familiar with that process?

Mr. Days. I am probably less familiar than I should be, but I did
hear Professor Kinoy talk about the Bogalusa situation. Let me
just say without going into a detailed response about the cases that
as I look at the preliminary injunction in United States of America
v. Original Knights of the Ku Klux Klan, the injunction relates to
interference with the exercise by blacks of what are clearly public-
ly or federally protected rights.

I am talking about the equal use and enjoyment of public facili-
ties, places of accommodation, exercise of the right to vote, the
right to equal opportunity, discouraging Negro citizens from exer-
cising those rights. So I would suggest that this litigation reflects
the reality of a different era and that to the extent that we identi-
fy, in 1980 or 1981—and I hope, although I have no reason to speak
with certainty, that I speak for the next administration in this
regard—that where Klansmen or other whites, white supremacist
groups interfere with the exercise by blacks or other minorities of
these rights, that the Government will be in court bringing either
criminal or civil actions to make certain that that conduct doesn’t
continue.

But that is a far cry, unfortunately, a far cry from a situation
where we have the death of six blacks in Buffalo and we don'’t
know quite what the nexus is between their deaths and their
exercising of federally protected rights. So while I am not rejecting
United States v. The Original Knights of the Ku Klux Klan as an
approach, I think it may well be limited to the historical context
and the particular facts that grew out of that context. I don’t mean
to foreclose it all.

I want to say in addition to what I have said that with respect
particularly to the private action that has been filed in Alabama,
against the Klan, I have spoken to Morris Dees, who is a lawyer on
the case. We have now received the papers and we are evaluating
those papers to determine what, if any, role the Federal Govern-
ment can play in that private civil action. So we are not rejecting
those possibilities out of hand. But I want to make the distinction
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between the types of problems I think we are confronting now and
the ones that were confronted by civil rights lawyers in the private
sector in the U.S. Government in 1965. _

Mr. ConyEers. Well, let me try this hypothetical. We have a Klan
leadership at meetings publicly and privately articulating that
they will use violence upon black citizens to frustrate their activi-
ty. It may be randomly motivated, it may be purely racial in
character. And that they urge their membership to use violence,
and that this come to the attention of the Federal official. ,

Question: Would not a Federal injunction lie against the Klan’s
leaders for conspiring to interfere with the rights of American
citizens under one of the several statutes under discussion?

Mr. Days. Not for speaking about things of that kind. The real
question is whether there has been any action.

Mr. ConyERSs. What about a conspiracy? .

Mr. Days. What about it? What is a conspiracy? I think one has
to look at more than the exercise of first amendment rights to
determine if there is a conspiracy.

Mr. ConyEeRrs. This is very interesting. )

Mr. Days. I am finding it interesting also, Mr. Chairman.

Mr. Conyers. Tell me what would constitute a possible basis for
injunctive relief if my hypothetical could not in your judgment.

Mr. Days: Injunctive relief?

Mr. ConYERS. Yes.

Mr. Days. What the courts, apart from what relief would be
sought, what the courts have tried to do, as I read the decisions, is
make a distinction between the exercise of first amendment leghfgs,
albeit abrasive, albeit obnoxious to the values that we cherish in
this country, which are indeed protected by the first amendm(_ant,
and something more than that, that tilts in the direction of not just
advocating violence or discrimination or intimidation in the ab-

.stract, but an ability, and in fact a plan to carry out those views in

a way that will violate the rights of blacks because they are exer-
cising certain types of rights. )

Mr. ConYERS. What more would have to be done in the hypo-
thetical that I placed before you?

Mr. Days. What more would have to be done?

Mr. CoNYERS. Yes, sir.

Mr. Days. I think that the Detroit case is an example of what we
think is sufficient to go forward. Private parties get together and
they say, “We are going to kill that black man because he goes to a
bar that we frequent. We don’t like what he stands for. We are
white supremacists. We are going to kill blacks so they will know
not to come in this neighborhood again,” or “we will blow up a house
where & black lives, so they will not move into our neighborhood. Not
only those, but blacks who are considering moving into this neigh-
borhood will forget about it.”

So there are two things going on, not only a plan to harm an
individual, but a plot to create an environment that intimidates
people who would otherwise exercise rights to live wherever they
wanted to live.

Mr. ConyERS. How is that different from my hypothetical?

Mr. Days. Because we have facts; we don’t have just statements.
We have people in that back room, if you will, who are not just
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talking about theories of government; they are saying, “Now you
are the one who is going to have to get the explosives, you are the
one who is going to drive the car.”

. Mr. ConveRs. You just added that dimension of the planning, but
if at a Klan rally it was publicly made known that the leaders urged
that blacks be visited with viclence and death through any means
necessary, it seemns to me that that would create a sufficient environ-
ment that is quite similar to the one that you described in the bar
case, that the acts are clearly threatening and it certainly consti-
tutes a conspiracy, it seems to me, and that therefore it would be
within the framework of the possibility of a preventive civil injunc-
tion, a restraining order.

Mr. Davs. I disagree.

Mr. ConvyERrs.' I know it; but I am trying to find out where your
example succeeds.

Mr. Days. The first amendment allows people to say very outra-
geous and intimidating things in this country. I am as intimidated
as arllybody by what the Klan may say about their plans for black
people.

It is not a pleasant thing for me to say that they have a right to
make those types of statements, but I believe it to be the law. I
believe that their statements are protected and I will fight to allow
them to say things like that.

Mr. ConyERs. Please don'’t fight.

Mr. Days. I am a passive fighter; I mean fight from the courts.

Mr. ConyERS. Can a conspiracy occur without overt acts?

Mr. Days. An actionable conspiracy? There has to be a plan, an
overt act in furtherance of that conspiracy. It does not have to be
effectuated. You don’t have to have the home blown up before you
have an actual conspiracy. ,

Mr. ConyErs. In the case of the Klan having its member commit
violence and the members go get guns and move on the unsuspect-
ing black citizen asleep at his home, is that not the overt act that
would be required?

Mr. Davs. If we can make a closer nexus——

Mr. Convers. Would that fail, too, the one I have presented?
Would that give you the action you want?

Mr. Davs. I am reluctant to answer some of these questions, Mr.
Chairman, and I will tell you why. You are asking me hypotheti-
cals that may come up in court, and I may be in a position arguing
whatever it is you want me to argue, and yet we have a colloquy
that raises questions about my belief in that theory.

I don't like to talk about hypotheticals.

Mr. Convyers. I have no way of assuring any hypotheticals you or
I talk about or anybody before this committee has ever talked
about are going to actually be realized. I hope that they are not.

We can’t guarantee them for the several weeks that you have in
office. I can’t for the life of me figure out that a hypothetical that
might become actualized would block or interfere with whatever
judgment you would pass on it. If you don’t want to answer the
question, you are perfectly privy. You are not under oath.

Mr. Davs. I am not the best person to talk about this, but we did
have an informal meeting with you and other members of the
Congressional Black Caucus about what was going on in the Justice
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Department. You know the Attorney General was there. Director
Webster was there and I don’t think it is now any great secret that
there have been domestic security investigations conducted with
respect to certain forms of racial violerice and white supremist
groups in this country.

Why were those investigations mounted? They were mounted
because we have reason to believe that more than free speech was
going on, that there was indeed a nexus between certain state-
ments and the carrying out of illegal acts or the planning to carry
out illegal acts.

A public speech can send many messages. It can send the mes-
sage, you remember when I told you when we met in private the
other day about what we ought to do. It is simply a restatement of
a direction that has already been given in a more private and a
rriore effective way, and it is simply the signal to carry out the
plan.

On the other hand, there can be public statements that do not
have any plan behind them as such. They are making statements
and they are saying, well, look, we think that blacks should be shot
and killed and their houses should be burned down but, while
there are no scholars of the first amendment, they know that they
can go up to a certain point.

If violence occurs, as long as there is not an immediate nexus,
tl_aeﬁrt can say, “Well, we are just exercising our first amendment
rights.”

If those crazies want to shoot somebody, that is their own prob-
lem, and that is the dilemma, if you will, or the tension that is
caused in our country between trying to anticipate acts of violence
or punish acts of violence and the ability to say, as I indicated
earlier, very abrasive, outrageous, intimidating, and vile things and
still be cloaked in first amendment protections.

Mr. Conyers. Well, now, I don’t see anything embarrassing abotit
our hypotheticals. I consider them first year questions in terms of
liability. '

Mr. Days. Except if you are the prosecutor.

Mr. ConyERs. I am not asking you to apply them or interpret
them in terms of anything more specific than that, but I want to
reiterate this hypothetical because it is helping elucidate your
views on what is criminal behavior and what is not.

We have had a hate organization rally, its leader exhorting its
members to violence against a particular ethnic group to use what-
ever means necessary. He does not specifically enumerate who it is
that should become the victims.

Is there any question that that conduct, or let me ask you neu-
trally, is that conduct viclative of any kinds of laws, State or
Federal, conspiratorial or actual?

~Mr. Davs. I am not going to answer that question directly. I will
simply say as I have said before that advocacy of violence is pro-
tected in some cases by the first amendment, and there is a close
question of whether it is more than just an exhortation or whether
it is in fact the quelling of the charge, if you will, to go forward
and actually carry out that, where it is apparent that people have
a willingness and an ability to carry out that violence.

t..’_.'_;

That is my answer and, as to the many hypotheticals you gave
me, that is going to be my response.

Mr. ConvErs. What basis in the law do you use to make that
statement?

Mr. Davys. All the cases that I have read on the first amendment.

Mr. ConyEeRrs. Namely, which ones, or any one?

If none come to mind, I would be happy that they be submitted.

Mr. Days. I can give you the cases, Feiner v. New York is an
example of first amendment rights in a public setting.

Terminiello v. Chicago is another. There is a long line, and
Professor Kinoy, if he is here, can probably give you the cases and
the citations; but I am not creating the law. :

Mr. ConyERs. The reason that I ask you for the citations is that
when I research this discussion that I would have at least thought to
ask you what you were basing it on, and there is the remote
possibility there may be some difference in how we interpret the
cases.

Mr. Days. Certainly. Of course, we have, Mr. Chairman, exam-
ples that are embarrassing to me and probably to you. They are
examples that come out of the fifties when certain people who were
alleged to be Communist were prosecuted, and the question was
whether they were expressing their first amendment views or in
fact engaging in conspiracies that were designed to violate Federal
law. United States v. Dennis is an example of such a case.

Mr. CoNYERS. Are you citing that case as an example?

Mr. Days. I am citing it as an example of the analysis that goes
on in the courts between mere advocacies of violent views as op-
posed to advocacy that goes beyond that and reflects a present
ability and willingness to engage in illegal conduct.

Mr. ConvErs. I want to read this sentence, or it is a part of a

. sentence.

That the wave of rising violence and intimidation against black and minority
people is in total violation of the Constitution and laws of the United States, and
will be rejected and repudiated by every American committed to the deepest princi-
ples and promises of this country.

Mr. Days. Are you quoting Jimmy Carter?

Mr. Conyers. I wish that I were.

Mr. Days. He said something like that.

Mr. Conyers. The question that I raise here is that is there any
doubt in your mind in your official capacity that there is a wave of
rising violence in intimidation against black and minority people?

Mr. Days. I am not comfortable with the ianguage. Let me say
that for reasons that I have not been able to identify exactly,
clearly there appears to be more gratuitous violence where death
has come to blacks around the country, for reasons that appear to
have nothing to do with what we traditionally associate with racial
violence, that is, people trying to cross the Pettis Bridge or the
folks in Birmingham marching for their rights and being hosed
down and attacked with police dogs. There is not that type of
setting. You and I have been in it. We have gone into situations
where we expected to have our heads handed to us. We knew that
we were challenging the status quo and the segregation laws that
existed in this country; but people are being killed today who are
just minding their own business. One of the things that is so
intimidating and so frightening about a Buffalo is that the four
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people who were shot were literally just walking along the street.
Two of them were shot as they walked down the street. There is no
indication that they were acting to challenge a segregation practice
or moving into a neighborhood where blacks had not previously
lived. I think it is the fact that theve is a connection between a
black and a victim of a murder in the mind of the person who
committed this crime, and we have seen it in other places, so I
think what I call gratuitous random killing of blacks is new. It is
different and that is what makes it frightening and, I must say
when 1 visited Buffalo, I do not know what your sense was, I felt
totally vulnerable, because I knew, irrespective of who I was and
why I was there, I could have my brains blown out because I am a
black man.

Mr. ConvEers. Well, does that not suggest that it may be racially
motivated killings?

Mr. Davs. I am willing to accept that they are racially motivated
killings, but I am not willing to accept that that thereby violates
Federal law.

Mr. Convers. Well, then you are concerned and aware of an
increase of racially motivated killings that are going on in the
United States of America?

Mr. Days. That I have not seen this type of activity certainly not
in the first 2 years I was in office. I certainly have seen it the last 2
years.

Mr. CoNYERs. And that is gives rise to the fact that persons of
colers constitutional rights may be violated in the process of the
wake of this increasing rise of violence?

Mr. Days. That is right. That is why we indicted in the Salt Lake
City, Utah situation.

Mr. ConvERrs. And that it gives rise to the fact that persons of
necessarily more investigations covering those black assassinations,
because they may in fact be racially motivated which in turn may
be a violation of some Constitutional privilege?

Mr. Davs. That is correct. I think we have done that.

Mr. ConYERS. And that is being done?

Mr. Days. That is right.

Mr. Convers. Sufficiently?

Mr. Days. We have tried to respond in every instance where
there was this indication of random killings or injuring of blacks
by whites, or in fact where other minorities were victimized. For
example, the Vietnamese in Texas, the Cambodian refugees in
certain types of attacks that they experience.

Mr. ConvyEers. Thank you very much. I appreciate your patience
here, but I think this was sufficiently important for it to consume
both of our time.

Mr. Days. One other case, Branzburg v. Ohio is a case that is
worth looking at in terms of this whole question of first amend-
ment rights versus the right to prevent violence or punish violence.

Mr. ConyErs. Counsel has one question.

Mr. GREGORY. I have one question concerning the Southern Pov-
erty Law Center in the Decatur, Ala., case. Have you had a chance
to read the pleadings in that case?

Mr. Days. I have looked at them briefly. I provided them to my
staff for analysis.
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ory. You earlier characterized the 1965 case as being a
a%réfil:g;ther era, the Bogalusa atmosphere as being from z}alnoQ}Eqr
I«;ra The current Decatur case seems to belie the suggestion tl alt 1t };S
a different era. It does not read like a different era and cex_'za;r_l y 11e
first amendment rights there, both factually and censtitutionally
ide. _
w?\l/ﬁ OBAP?S? %téltfrl;ssel, I hope T did not communicate to you or to the
chair;nan or anybody else in this room that I am .tr1.v1a_hzn.1g Wha(fi;
is going on in this country in terms of racial 1nt;m1dat10r; arlrll
violence. That is not my intent. I am sqnply suggesting that 1nttke
1960’s, there was an effort, as we ah' }mow, by blacks to Ce} '%
advantage of newly afforded opportunities under the 1964 1wf
Rights Acts, for example, and we were talking about masswtetia1 -
forts to exercise those rights and massive efforts to 1nter11'1up e
exercises of those rights. That is my only suggestion. fIth_avIe{ lno
doubt that as part of the demented character of much o | 1ls{ aré
and neo-Nazi activity that there 1s a desire to make b ac;‘ st aﬁ
some other minorities perhaps.feel they are very uncpr{x{ or ab g
about demanding equality in this country, but it 1s, I thmf, as tﬁ
as it is, it has a level of subtlety that makes it different from the

i ion in 1965. '
Sltll\l/ﬁtfl%loglmns. Thank you, Mr, Days. The subcommittee stands

j d. _
adﬂ\%l}fgfeupon the subcommittee adjourned at 1:45 p.m.]
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In a recent plea to President-elect Reagan, Dr, Benjamin L. Hooks,
executive director of the National Association for the Advancement of
Colored People, called on Mr. Reagan to disavow any connection between his
election and the expanded activities of the Ku Klux Klan. He noted that
there is a state of hysteria in the black community arising from the re-
surgence of the Klan and other terroiist groups and the numerous wanton
killings of blacks in various areas of the country. As one whe frequently
meets with grass-roots members of our Association throughout the country,
I can assure you that Dr. Hooks did not exaggerate. There is a strong feeling
among our people that we are entering into a period that could duplicate
that of the post-Reconstruction era, in which hard-won gains of blacks were
taken from them, often with the aid of Klan-perpetrated or inspired physical
violence. When blacks read or hear of boy scouts being given rifle training
by Klan members, of training camps preparing Klan members for terrorist
activities, of widespread Klan activities among our military forces in Germany
ard on our Navy's ships on the high sea, they must be concerned. Their
concerns can only be allayed by strong action by all branches of government

that will provide the utmost protection from Klan and other hate group activity.

One of the issues this Subcommittee is addressing is the adequacy of law
enforcement efforts. The NAACP has frequently addressed this subject and hes
concluded that on the federal level, strong enforcement of civil rights laws
has been lacking, regardless of the political party in power.: Accordingly, we
have pressed for a strengthening of the Civil Rights Division of the Department
of Justice and an adequate budget for its operation. However, we have not
stopped here. We have pressed the Department to better utilize the resources
it has to meet the problem of violence against hlacks and other minorities.

It was our poryiion that the policy of the Department of deferring prosecution
to state and local officials was a selective prosecution arrangement that
discriminated against blacks because of the long-standing antipathy of local

prosecutors to take a strong Stand against denial of civil rights of blacks,

i
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To that end, we instituted a law suit against the Department to require it
to equitably enforce the laws it administers that provide criminal penalties
for denial of civil rights by violence or threats of violence. (NAACP v Levi,
418 ¥.Supp. 1109 [D.C., 1978]). Our case was eventually mooted by the adoption
by the Department of a new policy (in our opinion because of the suit) under
which it agreed to handle each civil rights case on its own merits. A copy

of the memoranda establishing this policy is attached hereto as an exhibit.

We wish we could say that the matter ended there and that the Department
is vigorously pursuing its stated objectives. Unfortunately, our observations
lead us to conclude otherwise. TIn most instances, it appears that the Department
still defers to local prosecutorial judgment and acts only when that judgment
or the results are so faulty or cause such public furor as to mandate federal
action. Witness the McDuffie case in Miami and the Greensboro Klan case. In
the former, it is highly possible that had the Department of Justice moved to
prosecute rather than leave the matter to local authorities, the results could
have been different and the riots avecided. The policy of deferral in the Greens-
boro situation will, at a minimum, give the communists a propaganda victory,
leaving them free to proclaim that the federal government lacks interest in

prosecuting those who oppose the Klan and Nazis.

We ask the Subcommittee to ascertain if, in fact, the Department is
adhering to the policy proclaimed by Attorney General Bell shortly after

he took office as the nation's chief law officer.

While we feel that the Department of Justice has not done all it can under
existing law, we must also express our concern that the Congress likewise has
not fully exercised its full authority to protect blacks and other racial

minorities from violence.

In 1968, the Congress, following the assassination of Dr. Martin Luther
King, Jr., did improve the law in this respect, adopting those provisions of
18.U.8.C. 245 that make it a criminal offense to interfere by violence or

threats of violence with the exercise of specified civil rights, such as
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voting, receiving federal assistance, attending a desegregated school, travelling
in interstate commerce, etc. What it failed to do was make it a crime to kill,

injure or intimidate a person solely because of the person's race.

To demonstrate the problem the law fails to address, we should consider
the recent federal indictment of John Paul Franklin for alledgedly killing
two young black men in Salt Lake City (a copy of which is attacked). . The indict-
ment charges that he, "Did, by force and threat of fsvrce, willfully injure,
intimidate, and interfere with Theodore Tracy Fields, a black person, because
of his race and color and because he was enjoying benefits, privileges, and
facilities provided and administered by Salt Lake City, a subdivision of the
State of Utah, to wit: Liberty Park, by firing a rifle at said Theodore Tracy
Fields with the result that Theodore Tracy Fields died; in violation of Title-18,
United States Code, Section 245(b) (2) (B). (Emphasis added). A similar charge

was brought as to the other victim, David Loren Martin.

The problem under the statute and the jindictment is that the government
has the burden of proving not only that the victims were killed because they
were black, but also because they were enjoying the facilities of Liberty Park.
The latter was probably irrelevant to the killer. In all probability, he killed
the two black men because they were in the company of two white females. 1In all
likelihood, he would have done so no matter where he found them. Thus, it would
be legally possible for Franklin to confess in open court that he-did kill them
but that it was not because they were in the park. If the court accepted this as
true, it would be legally bound to find him not guilty under the indictment and

the law.

We believe that this situation can and should be remedied, as we ask the
Subcommittee to consider legislation that will accomplish this objective. We
submit that there is ample constitutional authority in the second clause of

the 13th Amendment and the fifth clause of the l4th Amendment for Congress
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to make the violation of a person's rights because of race a criminal act.

If the Subcommittee so desires, we would submit a memorandum on this issue.

The: NAACP and the Black Community demand that the senseless killing of

blacks because of their race be ended, We know this Subcommittee shares [y
their views on this subject. We believe that it has the authority and the
duty to draft and approve legislation that would close the gaps in existing
law. We urgently request that it do so.
<

We realize our request comes toO late in the session to be effectively

Accordingly, we request tha
nes for the 97th Congress.

implemented this year. t it be made a priority

item on the Subcommittee's agenda when it reconve
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: Lo JUL 121377

T AN v . .
HEADORAND UM 'I’OA 2{.‘1{. ‘:HED STATES. ATTORITYS AN
: i;—f‘\!-‘ OF OFFICEs, pIVILICNS, BUREAUS

ID EOAKCS CF THE rifARTIAST CF JUSTICE

SUBJECT: TIual Prosecution Policy in Cases Involving
Violaticng of Cilvil Bishee 9

By mexorendun dated April 6, 1959, former Attofnev
CGeneral Bogg?n set forth epartment of Justice pelicy guide-
tincs ;egarglng Zaderal prosezutien of zn indivicdual w;are

were has already been a stote pro 5 ingfvic
een te procecutica of that iné
for substantially the same ast or aczts ) ) fricual

I have reviewed thig polisy es it applies to cases in-
volving the violazion of federal statutes percaining to civil
rights, Jt is wy belief that these statutés_p~;t;:2 -
i{nterests which merit enforecement in their ouv~ri”:”‘ regarc-
less of whatever ralsated enforcemcnt accica‘hés béc;’:akgh
by the statas. Accowdingly, the pelicy which I shall fellow
in considerinz recommendaticns from U.s. Attorneys resarcding
sepnraEe Zecersl prosecuticns is thac each and every glle:;3
tion of a violaticn of thz civil rizhets lzws eghall be evafua:e’
o= tte ~m mwerits. with the determining fzctor being whethar )
or oot a federel prasecution is luzely to viniicatanri;bf;-
Bou%ht to be protected by those laws. The April &, 1935.
guidelines are hereby codified to the extent théy are incon-

.5istcnt with this policy.

GRIFFIN B. BHEL
Attorney General

s on this /2~ day of"%ﬁ,% 1977,

JAMES E. DAYEY, Clerk
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RONALD L. RENCHER, United States Attorney

STEVEN W. SNARR, Assistant United States Attorney
200 U. S. Post Office and Courthouse .

350 South Main Street

Salt Lake City, Utah 84101

801/524-5682

Il THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH
’ CENTRAL DIVISION

UNITED STATES OF AMERICA,
CR-80-\25 T
Plaintiff,

vs. : INDICTMERNT

JOSEPH PAUL FRANKLIN, aka
JAMES CLAYTON VAUGEN, JR.,
aka B. BRADLEY, aka HERBERT,
aka JAMES A. COOPER, aka

ED GARLAND, aka JOSEPH R. -
HAGMAN, aka JOSEPH H. HART,
aka WILLIAM R. JACKSON, aka
MICHAEL LARSON, aka CHARLES
PITTS, aka JOHN TAYLOR, aka
JOSEPH R. WILLIAMS,

Vio. 18 U.8.C. § 245(b)(2) (B)
DEPRIVATION OF CIVIL RIGHTS
(BY KILLING) WHILE ENJOYING
PUBLIC FACILITIES

Defendant.

The Grand Jury charges:
COUNT I

On or about August 20, 1980, in Salt Lake City,
Utah, Central Division of the District of Utah, JOSEPH PAUL
FRANKLIN, aka JAMES CLAYTON VAUGHN, JR., aka B. BRADLEY, aka
HERBERT, aka JAMES A. COOPER, aka ED GARLAND, aka JOSEPH R.
HAGMAIl, aka JOSEPH H. HART, aka WILLIAM R. JACKSON, aka
MICHAEL LARSON, aka CHARLES PITTS, aka JOHN TAYLOR, aka
JOSEPH R. WILLIAMS, did, by force and threat of force, wil-
fully injure, intimidate, and interfere with Theodore Tracy

Fields, a black person, because of his race and color and

privileges, and facilities__
St o .

= e S
Lake City,*a subdIvision

of the State of Utah, to wit: Liberty Park, by firing a

rifle at said Theodore Tracy Fields with the result that

o
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Theodore Tracy Fields died; in violation of Title 18,
United States Code, Section 245(b)(2)(B).
COUNT II :

On or about August 20, 1980, in Salt Lake City,
Utah, Central Division of the District of Utah, JOSEPH PAUL
FRANKLIN,_aka JAMES CLAYTON VAUGHN, JR., aka B. BRADLEY, aka
HERBERT, aka JAMES A. COOPER, aka ED GARLAND, aka JOSEPH R.
HAGMAN, aka JOSEPH H. HART, aka WILLIAM R. JACKSON, aka
MICHAEL LARSON, aka CHARLES PITTS, aka JOHMN TAYLOR, aka
JOSEPH R. WILLIAMS, did, by force and threat of forée,
wilfully injure, intimidate, and interfere with David Loren
Martin, a black person, because of his race and color and
because he was enjoying benefits, privileges, and facilities
provided and admini;tered.by Salt Lake City, a subdivision
of the State of Utah, to wit: Liberty Park, by firing a
rifle at said David Loren Martin with the result that David
Loren Martin died; in violation of Title 18, United States

Code, Section 245(b)(2)(B).

A TRUE BILL:

RONALD L. RENCHER
United States Attorney

S
STEVEN W. SNARR
Assistant United States Attorney .
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1979 - 15580 Partial Listing of Incidents Regarding Criminal Violeuce Agoinst
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A vienty-=two year old deaf Black
male was shotl and killed by two
white males. According to press
reports, the assailants were alleg-
ed {0 have murdered. thelr victin -
berause they could mot find any
aitnals to shool en a hunting trip.

COne~hundred. Ku Klux Rlansmen -

“astacked-a. march - protesiing the
‘conviction of & retarded bLlack male

in the rape of a white woman. Tuo
biack citizens and two white citi-
zens were shol and vounded during
this clash.

A black male teenager was shot and
vounded by a white male sniper.

The victim was Yeft a quadriplegic.

A black male and a white fewie
companion were murdered by a sniper
attack., uklahoma City police said
that the suspect ls a white male.

A march protesting the Ku %lux Rlza
was attacked by Ku Klux Klansmen
and Nazis. Five demonstrators in-
cluding vhree white males, one
black fanale and one Hispanic nale
viere murdered.

A retarded black malc was murdered
by a sniper attack,

A black male was murdered by a
sniper attack,

Four black females were shot and
wounded by a Ku Klux Klansman.

A black male factory worker as
fatally stabbed allegedly by e gang of white
youths.
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iSept

June 8, 1980

June 15, 1980

August 20, 1980

gust 1980
. N

September 22-

Ci

Fort Yoyne,

Indiana

Utah, -

foa

‘Buf"'Falo;,

Cincinnati,
Ohic

Johnstown,
Pennsylvanla

Salt Lake Clty,

Boston, '
Massachusetts

New York

=
. Urban League, was critically wound-

. attack,

.. these mivdexs.. .
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INCIDENT ' -

[T Boorad

- denda eastdacs st
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ed by & sniper. attack..

Two black teenagers were murdered .
by a sniper attack. - . .

A Black male and & white fonale
companion were murderest by & snipor - -

Two black males were murdered by &+ X
sniper attack while Jogging through va

a park with two white fenale com- 7
panions. N white made has been indicled for

A hlack male was stalibed fatally allegedly

by two white youths. . e

- e A Y Tt X

Three black males and o black teens s

ager were murdered by sniper attacks
Jincidentsy, Witnesses |-

vnzofZthershootirasi L

{ male. ’
e
; Uctober 8- - Buffalo, Two black males were murdered and e e
N October 9, 1980. New York thelr hearts cut out. S
* October 10, 1980 Buffalo, A black hospital patient survived -
! - New York an attempted strangulation as he lay R
: . in a hospital bed. The assailant
! - - R was ‘described by a witndss “ax & white =~
| v mate, R . ' R
i o0 — M : . : . (R ol
i October 25, 1980 - Chattanooga, A black teenager was wownoad allegedly'ly two
; L . . .- Tennessee white males In a shooting incident.: '
A Y SO g3 grez d el S . TR et ;
Noveiber 1, 1980 ° - * Youngstown, . A black teenager vas murdered 4n & - . .
‘' °  ‘omio - ©  shooting dincigent. fhe alleged = . -
- . ‘assailants were three white youths., it
! . : B A
: Decenber 4, 1930 Veldon, A black female was yaped & dered 11
» . S rapedl and mardered 13
; North Carolina by a white male assailant:, : P egedl
] 1979-1980 Atlanta, Eleven black children have been found -
‘ Georgia murdered during the past: sixteen .
mnths: Four other hack children
are still missing, .
~
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inti-Defamation League it L2 fof Bhai Biith

Loty .
*§5:43 United Nations Plaza, NeswYork, NY 10017 < 5 212-490-2525 Telex 649278

LYNNEIANNIELLO
Ditecior, Conrnunications

. L PRESS OFFICE: Wednesday, October 22,
through Sunday, October 26

Bluebonnet Room _

The Hilton Hotel . .
pallas, Texas .
2)14~747-2011 .

CONTACTS: Lynne IXanniello iin Zﬁpu

Jay Axelbank

EMBARGO: TFor Release Friday, Oct. 24 =

Dallas, TX, Oct. 23....The Anti-Defamation League of B'nai B'rith toda§
pade public a report of Ku Klux Klan paramilitary activities in six states
.and urged the U.S. Attorney General to unduigake regular FBX surveillance
. the Klan "to protect American citizens from further: terrorism and
viélence'" .

The findings of the ADL report- and its lettef {Oct. 21) to Attcrne}
General Benjamin R. Civiletti were revealed by Nath;n Perlmutter, national
director of the-League, at a session of the agency's National Executive
Committee meeging here, October 23-36, at the Dallas Hilton.

FBI monitoring of the Klan was sharply curtailed in 1976 by guide~
lines -~ issue in response to charges of FBY abuse of its povers —- which.
required evidence of actual or imminent violence before probing the actions

of domestic groups.

ADL, whose iﬁvestigative files on the Klan go back to the 1920's,
was commissioned this month by the U.S. Commission on Civil Rights to
Piepare an analysis of the Klan and ;ther extremist groups. Mr. Perlmiutter
said the report on the paramilitary activities, which is being forwarded v
to Attorney General Civiletti, will be part of that analysis. '

3 PR
Describing ‘the Klan as consisting of “"armed racists, pathological.

haters of blacks, Jews and other minority groups,” Mr. Perlmutter warned ?

that KKK camps and clandestine training sites in various parts of the

count " . 3 s 3
Iy present "a clear danger of new Klan violence more serious than

evein before, v

(inorxe) '
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The report named Alabama, Connecticut, Illinocis; North Carolina and

‘pexas as the sites of Klan paramilitary training and.cited Califorpia as

& slan distribution center for instructional manuals and handbooks on ter—
rorism and guerrilla warfare.

The rundown is as follaows:

" ~- hlabama: Bil) Wilkinson's “Invisible Empire,-Knighits of the KKK," the

‘most violent of today's KKK groupings, operates a camp§ite'pear Cullman, AL,
which has been dubbed "My Lai" and where training inclédes Laxget practice
with M-16 semiautomatic rifles, obstacle course proficiency, study of guer-
rilla tactics ahd practicing search and destroy missions. Trainees --,
including at least one woman ~- wear military—ktyle fatigues. While the’
exact site.of thé'"ny Lai“ camp is unknown, there is a possibility that

it is on the 47 écre property‘in north Jefferson County owned by Alabama

Grand Dragon Roger llandley.

' ;e Connecticut: The Grand Dragon of the xelatively new branch of the

"Invisible Empife" Klan, Gary Piscottano, a 27—yean—old.security gquard
’fromasouthington; admits that practice shooting and paramilitary training
are béing conducted at secret “guerrilla camps." His KKK unit drew 1,000
persons tb réllies held this year in Scotland, CT, on property of Francis
Rood, a former.;embar of thé paramilitary Minutemen who was involved in a
1968 shooting raid on.a Connecticut pacifist camp.
-- Xllinois: Although its members do not don hoods and xrobes, many of the
members bf the }quisville, Ii—based Christian Patriot Defense League (CPDL)
are members or former members of the Klan and share the Klan's belief that
"white Christians” sﬁould arm themselves for an impending racial war -- with
the "enemy" blgcks, Cubans, Mexicans, Haitians, Southeast 'Asians “and other
inigrants and racially impure Americans." CPDL leader John Harrell regu-
larly spodsors gatherings on his estate, and this year his self-described
v"defense" arm -- the thizens Emergency Defense System ~- conducted so-
called "survival" training for the 400 to 500 perséns in attendance. In-
cludeé were courses on weapons; combat medics; marksmanship; guard dog
training; assault teams; knife fighting; axchery, crossbow and black powder
guns, and street action. a camouflaged team of commandos demonstrated

guérrilla varfare maneuvers on the final day of the gathering.

{more)
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-~ North Carolina: Prospective wembers éf the KKK Sccurity Guard are
tiained in guerrilla warfarc at a paramilitary camp ip Johnstown County,
owne& by Glcnnbmillcr, a former Green Beret qerqonnt and county lcader of
the neo—Na21 National Socialist Party of America (NSPA) Thc training,

in army fatlgues, includes brandlthng of semjautomatic ucuponq and hand-
guns. In addition to the Klan, members of the NSPK aqd th? Mational States
Rights Party (NSRP) also train at the camp. The three hatg groups —— the
Ku Kl&x Klan, NSPA and NSRP ~- formed an alliance,."The Unit:zd Racist

Front," in September, 1979, two months before the Greensboxo shooting cpi-

sode in which five people were killed. Some of the members of the groups

whlch traln at, the camp were arze,ted in connecl1on thh ihe Greensboro
shootings. ) .
- Texas: A KKK paramilitary unit calling itself the Texas Euwergency

4

1 serve (TER) conducts training activities two weekends each month at
.various sités in rural East Texas, including onc in the vicinity of Anhuac,
~which has been tempo:arlly shut down. The TER hao an estimated menbexrship
of from 200 to 500, many veterans of various hranchcs of tha Armed Forces,
including some members of the Army stationed at Yort Hood. Drills, “nQQr
instruction by iouis Beam, Grand Dragon of the Texﬁs-KKK, include tactical
maneuvers, map reading, weapons proficiency and use of Colt AR-15 assault
rifles with ;;enade launchers. Beam has boasted thaﬁ the Xlan military
training is more rigorous than that received at rort. Nood.

~-—- California: While there is mo evidence that the Klan here is itself
conéucting paramilitary training, it encourages ahd promotes such activi-
ties. The White Point Publishing Company of Fallbiook, qn, which is the

1 {'s book service, carries works on paramilitary subjects for do-it-your-
' self terrorxsts. Among them are U.S. Army manuals on making bombs, grenades
mines, chemxcal explos;ves, fuses and detonators. A manual on “incendi-
aries" is described by the book service as "a must" for "all students of
pyvzotechnics.” Also distributed are instructions and guides to exploesives
and bomb disposal, boobytraps, unconventional warfare, fortificatioﬁsﬂ (-2l

plosives and demolition.

.

.

TTT— - -
Report to Nativnal Executive Committee
Anti-Defamation League of B'nai B'rith
' October 23-26, 1980 Dallas, Texas

. Ku Klux Klan Paramilitary Activities

The propensity for violence and lawlessness of the Ku Klux Klan is a matter
of public’ record. Over the years, members of the hooded order have been
convicted of acts of racial terrorism, including wurder, bombings, assault with
deadly weapons and arson. Even now, Klansmen are ‘on trial or serving prxson
sentences for crimes committed: in the recent past. Iadeed, the record show:
that the current KKK organizations, despite the spurious claim of sowe of tbeir
spokesmen that they represent a 'new Klan," have behaved no less lawlessly than
did earlier generatxons of Klansman. ' . -

There now atises evidence 'of the danger of nmew Klan violence of an even more
serious kind. 1In camps and clandestine training sites in various parts of the
country, wembers of the KKK and other Klan-like racist’ groups are engaged in
paramilitary training programs. Some of these activities have bzen labzlled by
their sponsors as training for "deferse," and others have been called “survival"
courses, Regardless of the label applied, it is clear that armed racists,
pathological haters of blacks, Jews and other m)narxLy groups, are engaged in
paramilitary training for guverrilla warfare against :htxr purported enemies.

The outcome can only be more violence and Lragcdy.

.

What < follows—zs;a:rundown_oi.known.paramxlxtary training programs operated
by the-Kh‘Klux*ETan~ané;sxmxlar-raczst BEDUPSY- L .

" Alabama - The Klan paramilitary organization in Alabama is conducted by the
Invisible Empire, Knights of the KKK, which is headed nanonally by Bill
Yilkinson, of Denham Springs, La. "The Inv151b1e," as. it is called, is the most
v1olence—prone of the several national Klan groupings. It first gainsd national
attention in May, 1979, vhen some 100 of its members engaged in a violent
confrontation with mnmbers of the Southern Christian Leadership Conference in
Decatur, Ala., at which four persons vere shot. o N

In September, 1980, Wilkinson's organization vevealed a pdxam111tary
campsite it operates somewhere 'unspecxfmed) not far from Cullman,' Ala. The .

“Commander" of the Klan trainees is Terry Tucker, the Exalted Cyclops of the
Cullman KKK Klavern. _

Activities at the camp, w\1ch is named "My Lai," 1nc1ude target practice
with M-16 vifles, runmning and crawling through an obstacle course, studying
guerilla warfare tactics and practising search—and—deatroy missions. Ten men
and one woman were seen at the camp, all dressed in nmilitary-style fatigues.’
The full squad, accord1n° to che Klan; consists of 15 persons.

Roger Handley, Grand Dragon of "The Invisible” in Alabama, has said that the
Cullman paramilitary unit is but one of several in the state, and ‘that Canp51tes
dre changed every three months, °

b The exact location of the "My Lai" camp is unknown, but it may be a 47 acre
property in North Jefferson County owned by Grand Dragon Roger Handley which has
been used as a Klan youth camp. Some 30 boys 2nd girls were given Klan :

-
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by Hitler and Goebbels. ) . - ' * lst, brought some 400-500 persons, wainly from Midwestern states, where they’ é

L= . . . * Grand Tom Metzpar . received courses in Guns and Reloadlng; Camouflage, Demolition and Ch?mlcal ;

. The California KKK, upder the leadership of Grand Dragon Tom 288X, Waxfare; Survival Weapons; Combat Medics; Marksmanship; Guard Dog Training; SWAT ‘

. . -2~ ) ’ . .

training there in the summer of 1979. The training consisted of indoctrination
in racism and lessons in the use of guns. :

. . el
Terry Tucker, the "Commander' of the §pec%al {orses.un%t, has ?1aimed that,
similar Klan parvamilitary units are training 1an}ss1ss1ppx, Georgia, Tennessee,
and two unnamed Northern states, He did not specify where Lhey are located.
State and federal law enforcement officials in 9corgia have said they are un-
awere of any Klan military-style training camp in that state, K

.California ~ There is no evidence that the (alifornia Ku Klux Klan is itself
conducting paramilitary training activiti?S, but it encourages and promoges¢thcm
by distributing manuals and handbooks of instruction in terrorism and guérrilla |
warfare. No fewer than eleven different works on the subject are sold by the
KKK's book service, the White Point Publishing Co., 308 Sunbeam Lane, Fallbrook,
CA. Among them are various U.S5. Army manuals containing instructions on how to
‘make bombs, 'gfenades, mines, chemical expla.?i.\tcs, i?ses and dcx.on:it.?rs. One of
the army manuals, entitled “Incendiaries," is chCfxbed by the Klan's hook_
service as a "must” for Yall 'students of pyrotechnics.” Among Lhe.other titles
offered are "Explosives and Bomb Disposal Guides," “Bom?s and Bom?xng," .
MBoobytraps,” “Unconventional Warfare Devices and Techniqucsf" "Field Fortifica-
tions,”" "The Chenistry of Powder and Explosives! and "Explosives and Demoli- -

'_tions."A_AnoLher manual offered is "The Anarchist Coskbook," which tas.alss bzen

The Saturday Review wrote of the

a favorite of various far-left terrorists.

YAnarchist Cookbook" that Ythis book, quite literally, is a manual for wmurder.

It provides. specific information for the home manufacturer of howb:i, grenades,
and other devices for killing and maiming peoplé."”

The KKK book service also promotes German Nazi propaganda, including works

currently a candidate for iCongress in the 43rd Congressional district, haf an |
armed, uniformed and helmeted “security" force which repeatedly has been in-
volved in violent clashes with the police and anti-Klan demonstrators.
Connecticut — The Ku Klux Klan in Connecticut is a relatively new branch of
Bill Wilkinson's Invisible Empire. Its first public activities consisted of two
rallies and crossburnings on a weekend in September, 1980, in Scotland,
Connecticut, attended by 800-1000 persons, wost of them supporters of the Klan.
Some 100 new members were signed up at the rallies, vhere the main speaker was
Wilkinson himself. Some violence occurred at the rallies, and arrests occurred

i Lol
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The September Klan rallies in Scotland took place on the property of Francis
Rood, a former memb2r of the paramilitary Minulemen who took™part in a 1968
shooting raid on a pacifist camp in Volantown, Conn. .

Illinois ~ The small central Lllinois town of Louisvilic - located about
100 miles east of St. Louis on Route 45 =~ ig the headquart ers site of a
national organization known as the Christian Patriots Defense League <£CPDL).
The League, under .the leadership of John R, Harrell, has in its ranks roce
-current. members and former members of the Ku Klux Klan. It alsc ¢hares with the
Klan a racist ideology and a belief that white, Christian Americans should arm
themselves in preyaration for a forthcoming cataclysmic racial war. 7he eaeny,
Harrell and his followers believe, will be blacks, Cubans, Mexicans, Haitiaas,
Southeast Asians and other immigrauts and racially “impure" Americans. 7The CPDL
is more cautidus zbout eopenly expressing its animosity toward Jews, but there is
abundant evidence that.it is anti-Semitic. ’ ' ‘ :

CPDL'members do not wear robes and hoods, hut the group's similarity to the
Klan vas illustrated by a violent episode thal occurred in March, 1980-in
Orlando, Flowida, vhere a unit of the United ¥lans of America (UKA) broke avay
and “joined the CPDL cn masse. The violence broke out when the UXA invaded a

.meeting of the defectors and.attempted forcibly to show them the error of their
wayse. .

The Christian Patriots Defense League Sponsors regular,gatherings of *
hundreds of its wembers on John Harrell's 55~acre estate in Louisville, at
which paramilitary "survival" lessons are taught. The "survival? instructions
are conducted under the negis of the Citizens Lmergency Defense System, the )
"defense” arm of Harrell's "patriotic" movement. Recent gatherings occurred in
the early summer and £2l1 of 1980. The summer meeting, from JSune 27th to July

(Personal, Home and Community Defense); Knife Fighting; Archery, Crossbow and
Black Powder Guns; and Street Action. The paramilitary instructions were
interspersed with lectures on such topics as Racial Problems and Solutions;
Health and Natural Foods; Women's Responsibility to God and Country; The Real
Enemy: Zionism, Communism, Socialism, etc.; Bible Answers to Racizl Questiois;
and, The Holocavst: Design to'Destroy Christianity.

) On the final day of the program, there was a demonstration of guerrilla
warfare maneuvers by a team dressed im camouflage uniforms, with their Ffaces

P .. ? blackened. :
' % when anti-Klan dewmonstrators attempted to confront the Klan supporters. .

- 3 . > . . ;
| : By Heading the Citizens Emergency Defense System is B. F. M. von Stahl, a i
i i i P . « . 2 i
- . : Shortly after the rallies, the Coqnactxcut Grand Dragon, Cary’{xscottano, a retired U.S. Army colonel who saw active duty in World Was 11 and Vietnam. Some f
i 27-year-old security guard from Southington, announced that ghe KKK had begun to of the instructors were also xetired military officers. H
4 operate "guerrilla camps" in the state, where practice shooting and other para-— i i ES

Ty : ca s . = iz . TS . . ;

2 E mllltar¥ training aCtXVLE;?i wefi'tak;?gtziicié A¥:h:ﬁit?2nsh$;a§xdeE::?::g wn * 5n example of the content of the courses taught at the conference was one on B
: q Con?ectlcut was.not"as“mx 1faryd lked'" : E the sit (-), ¢ the trainin . Emergency Tools and Weapons, given by Charles E. Kehrberg, of Michigan, who was R
. 4 o strictly defensive, e relused to divulge the sitels) o B ! described as "an alert, informed American who recogiizes the jeopardy in which i

| i actjvities. Christianity and the White Race in general finds (sic) themselves." Kehrberg ‘;

7 E% . told his listeners, "Your basic survival weapon is a .12 gauge shotgun. It's &
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'Il:l adc.lition_l:o the Johnstown County camp, there is a paramilitary training
facility in Davxes.County, N.C. used solely by the nég-Nazis. The camp is
located sour.h'of HmsFox:n—Salem and those who train there are from the Winston-
Salem NSPA unit. Training takes 'place, every Salurday.

‘legal, it's deadly and the ammunition is easy to obrain." MHe taught his course

dressed in combat fatigues with "survival’ equipment dis_pla).red on a table in
front of him, which included a bullet-proof vest, a first-aid kit, a canteen,

3 a field pack.

- . . .
- N . . -

N Texas - The param).lz.::ary am of the Ku Klux Klan in Texas calls itself the
Texas Emergem-:y Reserve" (TER) and includes in its ranks members of two Klan
g’tc:ups, the Knights of the Ku Klux Klan and the smaller Original Knights of the
Llfk. 'J_:he TER conducts training activities two weekends each month at various
sites in rural East Texas. One such encampment 3s located “roughly 10 niles
?utslde Arhuac,” On the first and third Sundays of the month, Klansman gather
in Deeyx Paf:l;.,‘ a Ho.uston suburb, from which they are r.ranspm:t::d to l.}‘xe c.a.mp.

The course on.Survival Weapons was given by Robert Lisenby, of North
. ‘Carolina, a Vietnam veteran listed in the printed program as “qualified to
. jnstruct and train in weaponry, patrolling, map reading, explosives, SWAT,
family survival, mountain warfare..." Lisenby illustrated his jinstructions. with
semi—automatic weapons and demonstrated how they could be made fully automatic

with a conversion kit which he displayed. '

« The TER is ?e’lieved to have a membership of from 200 to 500, many of them
veterans of various branches of the armed forces. Some have baén ’ac{ive-dut‘
memli;ers of the U.?. Army stationed at Fort Hood, ‘who were observed we-nvrinp i
fatigues and bearing firearms while serving as secuvity guards at a K(lan ;ally

Harrell's Louisville estate, the site of these CPDL gatherings, contains the
CPDL headquarters building, which is an enlarged replica of George Washington's
home- in Mt, Vernon, plus 16 other buildings.” It also has a lake and a -1400-ft.

airstrip. . i .

«  "'Th addition to the Christian Patriots Defense League and the Citizen's : in Eul;es.?, Texas in June, 1979 and at the natjonal convention of the Knights of
Emergency Defense System, Harrell also heads two obher groups, the Christian the KKK in New Orleans, over the 1979 Labor Day weekend, . ’
Conservastive Churches of America and the Paul Revere Clubs., MNarrell was a ' T ool » . . .

. successful businessman and a one time candidate for U.S. Senate from Illinois. _ The A““}‘?‘E CBmP;ls'aISO acre plot vhere guerrilla warfare is taught to zrmed
-He says he has been repeatedly charged with evasjon of taxes by IRS, vhich he J'-_TERFE‘TE"‘E‘TS by two instructors, one of them Louis Beam, Grand D.ragon of the
clains still has a $500,000 tax lien against him, In the 1960's, Harrell was _-(f_zzz%?‘:::fw?:::ﬁmimng Includes- tacisica) meneivers, military drills, map .

L. " i - ing & F.Sa. 3 . p Lo ¢ . & pous—proficlency: P : ! 3 7 .

.- arrested, charged-and.canvicted.of-harboging a-U.S.. Marine deserter and resist ’ with a special grenage launch Z’;tag:ie::*jpmrmﬂuﬂe Colt AR-15 assault rifles

T Ting:federal efficeriv— He Vas-sentenced to-10: years~in federal prison, of which

he actually served four, in the federal penitentiaries.at Terre Haute, Indiana " Grand ) .
- rand Dragon Beam has stated that the Klan military training is more

a K . .
e Leayemorth’.; e ' <7 4 rigorous' than that which is given at Fort Hood.

- Harrell is att\empting to purchase or obtain the free use of property in . ; . S . .
other states for “survival" and paramilitary training activities.  Some prop- it h::e Anh\‘xacdcamp was temP°fafl?~y shut down recently bacause of the publicity
erty has already been acquired in Missouri, 25 wiles from Fort Lenord Wood. i : recexved. . S

North Carolina — There is a paramilitary training camp in Johastown County, : ' .; .
Nozth Carolina where members of the Ku Xlux Klan, the neo-Nazi National An;; E?fi?a;}m_\nl‘aeague
Socialist Party of America (NSPA) and the National States Rights Party (xsre) . Octob:rl 1;;0--
. >

practice guerrilla-wacfare dressed in axgmy fatigues and srandishing semi~
automatic-weapons and handguns. . The facility is operated by the NSPA, whose
Johnstown County leader, Glenn Miller, of Angier, N.C., a former master sergeant
. in the Green Berets, owns the property. The North Carolina Nazis refer to their
paranilitary program as ''storm trooper training" and those who go through it
become members of the party's Security Division (SD). The SD uniform comsists
of black shirts with swastika armbands. Klansman who train at the camp are .
mexbers of the KKK Security Guard, who wear grey uniforms and tall black boots,
The Johnstown County camp is located on state road 1312, near Benson, N.C.

Some of the members of .the groups which train at the camp were arrested in
connection with the Greensboro shooting cpisode in which five members of the X »
Coxmunist Workers Party were killed in November, 1979. The thrce hate groups

involved, the KKK, NSPA and NSRP, forged an alliance, the "United Racist Front,"

e o

ES N S

in September, 1979, two months before the Greensboro shrotings occurred, The
alliance was formed at o lodge in L¢ * hurg, N.C. owned by Millard Weston, a
cal HSRP leader. Some 100 member the three organizations were in attend- X | .
ance, wany of them armed. #
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1152 86 SUPREME COURT REPORTER 383 U.8. 830 ‘ 383 U.S. 787 UNITED STATES v. PRICE 1153
: : Cite as 86 8.Ct. 1152 (1966)
. s egs v.8. 787 N . i . . . TR . .
tween appellant and subversive activities 383 of willfully subjecting any inhabitant of 6. Civil Rights €15
in New II)l?ampshire which the Court found UNITED STATES, Appellant, . any state to deprivation of any rights, In view of specific allegation in each
v. privileges, or immunities secured or pro- count of indictment that all of defend-

to exist in Uphaus v. Wyman, supra, 360
U.S. at 79, 79 S.Ct. at 1045, New Hamp-
shire's interest on this record is too re-
mote and conjectural to override the guar-
antee of the First Amendment that a per-
son can speak or not, as he chooses, free
of all governmental compulsion.

Reversed.

Mr. Justice HARLAN, whom Mr. Jus-
tice STEWART and Mr. Justice WHITE
join, dissenting.

The Court appears io hold that there
is on the regord so limited a legislative
interest and so little relation between it
and the information sought from appel-
lant that the Constitution shields him

. from having to answer the questions put
to him.* New Hampshire in my view
should be free to investigate the existence
or nonexistence of Communist Party sub-
version, or any other legitimate subject
of concern to the State without first be-
ing asked to produce evidence of the very
type to be sought in the course of the in-
quiry. Then, given that the subject of
investigation in this case is a permis-
sible one, the appellant seems to me a wit-
ness who could properly be called to tes-
tify about it; I cannot say as a constitu-
tional matter that inquiry into the cur-
rent operations of the local Communist
Party could not be advanced by knowl-
edge of its operations a decade ago. Be-
lieving that “[o]ur function * * * is
purely one of constitutional adjudication”
and “not to pass judgment upon the gen-
eral wisdom or efficacy” of the investi-
gating activities under scrutiny, Baren-
blatt v. United States, 360 U.S. 109, 125,
79 S.Ct. 1081, 1092, 3 L.Ed.2d 1115, I
would affirm the judgment of the Su-
preme Court of New Hampshire.

Cecil Ray PRICE e} al.
Nos. 59, 60.

Argued Nov. 9, 1965.
Decided March 28, 1966.

T

Defendants were charged with con-
spiracy to injure three men in exercise
of right not to be deprived of life or lib-
erty without due process of law by per-
sons acting under color of laws of state
and with willfully subjecting the three
men to deprivation of their right, not
to be summarily punished without due
process of law by persons acting under
color of laws of state. The United States
District Court for the Southern District
of Mississippi dismissed in part the in-
dictments and direct appeals were taken.
The Supreme Court, Mr. Justice Fortas,
held that, if release of three men from
county jail, interception of them on high-
way and assault and. murder of them
was joint activity of state officers and
nonofficial defendants, nonofficial de-
fendants were acting under color of law
in violation of statute and that indict-
ment alleging that sheriff, deputy sheriff
and patrolmen, under color of law, par-
ticipated in conspiracy to punish three
persons in custody in county jail with-
out due process of law alleged state ac-
tion bringing conspiracy within ambit
of Fourteenth Amendment.

Reversed and remanded.

1. Criminal Law &4

Congress has power to enforce by
appropriate criminal sanction every right
guaranteed by due process clause of the
Fourteenth Amendment. U.S.C.A.Const.
Amend. 14.

2. Civil Rights ¢=15
Misdmeanor, under color of law,
statute, ordinance, regulation or custom,

S SRR PSR S U

]

tected by Constitution or laws of United
States is properly stated by allegations
of willful deprivation, under color of law,
of life and liberty without due process
of law. 18 U.S.C.A. § 242; U.S.C.A.
Const. Amend. 14.

3. Civil Rights €15

Private persons, jointly engaged
with state officials in prohibited action,
are acting “under color of law” for pur-
poses of statute prohibiting, under color
of law, willfully subjecting any inhabi-
tant of any state to deprivation of any
rights, privileges or immunities secured
or protected by Constitution or laws of
United States. 18 U.S.C.A. § 242; U.S.
C.A.Const. Amend. 14.

See publication Words and Phrases
for other judicial constructions and
definitions,

4. Civil Rights €215

To act “under color” of law for pur-
poses of statute prohibiting, under color
of law, willfully subjecting any inhabi-
tant of any state to deprivation of any
rights, privileges or immunities secured
or protected by Constitution or laws of
United States does not require that ac-
cused be officer of state and it is enough
that he is a willful participant in joint
activity with state or its agents. 18
U.S.C.A. § 242; U.S.C.A.Const. Amend.
14.

5. Civil Rights €215

If release of three men from county
jail, interception of them on highway
and assault and murder of them was
joint activity of state officers and non-
official defendants, nonofficial defend-
ants were acting under color of law, in
violation of statute providing punish-
ment for whoever, under color of law,
subjects any inhabitant of any state to
deprivation of rights, privileges, or im-
munities secured or protected by Consti-
tution or laws of United States. 18

ants, official and nonofficial, were acting
under color of laws of state, indictment
sufficiently charged private individuals
with acting under color of law for pur-
poses of statute prohibiting under color
of law, willfully subjecting any inhabi-
tant of any state to deprivation of rights,
privileges or immunities secured or pro-
tected by Constitution or laws of United
States. 18 U.S.C.A. § 242.

7. Courts €385(113)

Supreme Court had jurisdiction to
consider on direct appeal question wheth-
er statute, which prohibits, under color
of law, willfully subjecting any inhabi-
tant of any state to deprivation of any
rights, privileges or immunities secured
or protected by Constitution or laws of
United States, requires that each of-
fender be an official or that he act in ~
an official capacity. 18 U.S.C.A. § 242.

8. Conspiracy €-29

Statute prohibiting conspiracy to in-
jure, oppress, threaten or intimidate any
citizen in free exercise or enjoyment
of any right or privilege secured to him °
by Constitution or laws of United States

extends to conspiracies with respect to

rights and privileges protected by Four-_
teenth Amendment and extends to con-
spiracies, otherwise in scope of section,
participated in by officials alone or in
collaboration with private persons. 18
U.S.C.A, § 241; U.8.C.A.Const. Amend:
14.

9. Conspiracy €=43(8) .
Indictment alleging that defendants
conspired together to 'injure, oppress,
threaten and intimidate three persons in
free exercise and enjoyment of rights
and privileges secured to them by Four-
teenth Amendment to Constitution not
to be deprived of life or liberty without
due process of law by persons acting
under color of laws of state properly
charged couspiracy in violation of stat-
ute. 18 U.S.C.A. § 241; U.S.C.A.Const.

. * No pleu of n privilege against self-incrimination was interposed by the witness. U.S.C.A. § 242, Amend. 14.
‘ . 86 5.Ct.—73
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has been successful: whether the indict-
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10. Conspiracy €=43(8) .
Indictment alleging that sheriff,

deputy sheriff and patrolmen, under col-
or of law, participated in conspiracy to
punish three persons, without due proc-
ess of law, under plan to release the per-
sons from county jail at such time that
official and nonofficial defendants could
and would intercept them and threaten,
assault, shoot and kill them alleged state
action bringing conspiracy within ambit
of Fourteenth Amendment. 18 U.S.C.A.
§ 241; U.S.C.A.Const. Amend. 14,

11. Constitutional Law €=268(1)
Fourteenth Amendment clearly de-

nounces. denial of any trial at all to ac-

cused. U.S.C.A.Const. Amend. 14.

12. Constitutional Law &=254

Fourteenth Amendment protects in-
dividual against state action, not against
wrongs done by individuals. U.S.C.A.
Const. Amend. 14.

13. Conspiracy €29

Statute prohibiting conspiracy to in-
jure, oppress, threaten or intimidate any
person in free exercise or enjoyment of
any right or privilege secured to him
by Constitution or laws of United States
embraces all of rights and privileges se-
cured to citizens by all of Constitution
and all of laws of United States and was
not intended to be confined to rights
that are conferred by or flow from fed-
eral government as distinguished from
those secured or confirmed or guaran-
teed by Constitution. 18 U.S.C.A. §
241; U.S.C.A.Const. Amend. 14.

I. One of the defendants charged in the two
indictments, James E. Jordan, is not a
party to the present appeal. His case
was transferred under Rule 20, Fed Rules
Crim.Proc., to the United States Dis-
trict Cour: for the Middle District of

Georgia.

2. Cf. Mr. Justice Holmes in United States
v. Mosley, 238 U.S. 383, 386, 35 8.Ct. 904,
905, 59 L.Ed. 1355 (a federal voting rights
case under an earlier version of § 241):

Thurgood Marshall, Sol. Gen., for ap-
pellant. :
789

H. C. Mike Watkins, Meridian, Miss,,
for appellees.

Mr. Justice FORTAS delivered the
opinion of the Court.

These are direct appeals from the dis-
missal in part of two indictments re-
turned by the United States Grand Jury
for the Southern District of Mississippi.
The indictments allege assaults by the ac-
cused persons upon the rights of the as-
serted victims to due process of law un-
der the Fourteenth Amendment. The
indictment in No. 59 charges 18 per-
sons 1 with violations of 18 U.S.C. § 241
(1964 ed.). In No. 60, the same 18 per-
sons are charged with offenses based
upon 18 U.S.C. § 242 (1964 ed.). These
are among the so-called civil rights stat-
utes which have come to us from Recon-
struction days, the period in our history
which also produced the Thirteenth,
Fourteenth, and Fifteenth Amendments
to the Constitution.

[1] The sole question presented in.

these appeals is whether the specified
statutes make criminal the conduct for
which the individuals were indicted. It
is an issue of construction, not of con-
stitutional power. We have no doubt of
“the power of Congress to enforce by
appropriate criminal sanction every right
guaranteed by the Due Process Clause
of the Fourteenth Amendment.” United
States v. Williams, 341 U.S. 70, 72, 71
S.Ct. 581, 582, 95 L.Ed. 758.2

source of congressional power in this case
is, of course, § 5 of the Fourteenth
Amendment, which reads: *“The Congress
shall have power to enforee, by appro-
priate legislation, the provisions of this
article,”

There are three “Williams” cases aris-
ing from the same events. The first,
with no bearing on the present appeal is
United States v. Willinms, 341 U.S. 58, 71
8.Ct. 595, 95 L.Ed. 747, involving a prose-
cution for perjury. The second, United
States v. Williams, 341 U.S. 70, 71 S.Ct.

The events upon which the charges
are based, as alleged in the indictments,
are as follows: On June 21, 1964, Cecil
Ray Price, the Deputy Sheriff of Nesh-
oba County, Mississippi, detained Mi-
chael Henry Schwerner, James Earl
Chaney and Andrew Goodman in the Ne-
shoba County jail located in Philadel-
phia, Mississippi. He released them in
the dark of that night. He then proceed-
ed.by automobile on Highway 19 to inter-
cept his erstwhile wards. He removed
the three men from their automobile,
placed them in an official automobile of
the Neshoba County Sheriff’s office, and
transported them to a place on an un-
paved road.

These acts, it is alleged, were part of
a plan and conspiracy whereby the three
men were intercepted by the 18 defend-
ants, including Deputy Sheriff Price,
Sheriff Rainey and Patrolman Willis of
the Philadelphia, Mississippi, Police De-
partment. The purpose and intent of the
release from custody and the intercep-
tion, according to the charge, were to
“punish” the three men. The defend-
ants, it is alleged, “did wilfully assault,
shoot and kill” each of the three. And,
the charge continues, the bodies of the
three victims were ¢ransported by one of
the defendants from the rendezvous on
the unpaved road to the vicinity of the
construction site of an earthen dam ap-
proximately five miles southwest of Phil-
adelphia, Mississippi.

791

These are federal and not state in-
dictments. They do not charge as crimes
the alleged assaults or murders. The
indictments are framed to fit the stated
federal statutes, and the question before
us is whether the attempt of the drafts-
man for the Grand Jury in Mississippi

§ 241; it will be referred to hereinafter
ag Williams 1. The third, Williams v.
United States, 341 U.S. 97, 71 8.Ct. 576,
95 I.Ed. 774, was a prosecution for vio-
lation of § 242; it will be referred to as .
Williams 11,

ments charge offenses against the var-
ious defendants which may be prosecuted
under the designated federal statutes.

We shall deal first with the indictment
in No. 60, based on § 242 of the Criminal

- Code and then with the indictment in

No. 59, under § 241. We do this for ease
of exposition and because § 242 was
enacted by the Congress about four years
prior to § 2413 Section 242 was enacted
in 1866; § 241 in 1870.

I. No. 60.

Section 242 defines a misdemeanor, -
punishable by fine of not more than
$1,000 or imprisonment for not more
than one year, or both. So far as here
significant, it provides punishment for
“Whoever, under color of any law, stat-
ute, ordinance, regulation, or custom,
willfully subjects any inhabitant of any
State * * * {o the deprivation of
any rights, privileges, or immunities se-
cured or protected by the Constitution or
laws of the United States * * #*2

The indictment in No. 60 contains four

" counts, each of which names as defend-

ants the three officials and 15 nonofficial
persons. The First Count charges, on the
basis of allegations substantially as set
forth above, that all of the defendants
conspired “to wilfully subject” Schwer-
ner, Chaney and Goodman “to the depri-
vation .
792

of their right, privilege and im-
munity secured and protected by the
Fourteenth Amendment to the Constitu-
tion of the United States not to be sum-
marily punished without due process of
law by persons acting under color of the
laws of the State of Mississippi.”” This.
is said to constitute a eonspiracy to violate-
§ 242, and therefore an offense under 18

o Ve
3. In the interest of clarity, we shall uge
+ the present designation™of the- statutes
throughout this discussion, Reference
is made to the Appendix to Mr. Justice
Frankfurter's opinion in Williams I, 341
U.S,, at 83, 71 8.Ct., at 588, which con-
tainz a table showing major changes in

i A

“It is not open to question that this stat- : Jp €L , .
ute is constitutional * * *" The 581, was a prosecution for violation of : the utatutes through tiie years. I
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U.S.C. § 371 (1964 ed.y. The latter sec-
tion, the general conspiracy statute,
makes it & crime to conspire to commit
any offense against the United States.
The penalty for violation is the same as

the defendants, not with conspiracy, but
with substantive violations of § 242.
Each of these counts charges that the
defendants, acting “under color of the
laws of the State of Mississippi,” “did

i iolati £ § 242—that is, it wilfully assault, shoot and kill"” Sc}3wer-
for direct violatioy °f ¢ ner, Chaney and Goodman, respectively,

tq % mi 4
e mlsdeme.anor. ot s gt “for the purpose and with the intent” of
On a mot.;lon to' dxs'm Iss, the Dlsulcﬁ’ punishing each of the three and that the
Court sustained this First Cm{nt as to 2 defendants “did thereby wilfully deprive”
defendants. As to the sheriff, deputy each “of rights, privileges and immuni-
sheriff and p atrolman, the court recog- ties secured and protected by the Consti-
:izedbthat ef-Ch ‘Vyasd cll‘e(?;llg'r 3??5‘?, ::s) tution and the laws of the United States”
ave been acting “unde
required by § 2425 As to the private —namely, due process of law.
persons, the District Court held that — The District Court held these counts of
-4[1]t is immaterial to the conspiracy that ' the indictment valid as to the shenf.f,
these private individuals were not acting { deputy sheriff and patrolman.. But it
under color of law” because the court . dismissed them as against the nonofficial
charges that they were conspiring with | defendants because the counts do n9t
persons who were so acting. See United ¢ charge that the latter were “officers In
States v. Rabinowich, 238 U.S. 78, 87, 85 | fact, or de facto in anything allegedly
S.Ct. 682, 684, 59 L.Ed. 1211. { done by them ‘under color of law."”

The court necessarily was sa:}ilsfied tha;t [2] We note that by sustaining these
he indictment, in alleging the arrest, ; X
1t:ieel:zen?ion, release, interieption and kill. counts against the three l"f;“(:]e:i' tt::
ing of Schwerner, Chaney and Goodman, court again necessarx.ly concluded tha .
adequately stated as the purpose of the °ffe“se. under § 2_42 18 prop.erly. stated by
conspiracy, a violation of § 242, and that allegations of w11.lfu1 depr.lvatxon, }1nder
this section could be violated by “wilfully ~color of law, of life and liberty without
subject[ing the vietims] * * * to the due process of law. We. a{gree. No other
deprivation: of their right, privilege and result would be permissible under .the
immunity” under the Due Process Clausa decisions of this Court. Screwsv. Umtgd
of the Fourteenth Amendment. States, 325 U.S. 91, 65 S.Ct. 1031; wil-
793 liams 118
No appeal was taken by the defendants 794 .
from the decizion of the trial cogrt' with [3.4] But we cannot agree that the
respect to the First.Count and it is not Second, Third or Fourth Counts may be
hefore us for adjudication. dismissed as against the nonofficial de-
The Second, Third and Fourth Counts fendants. Section 242 applies only where
of the indictment in No. 60 charge all of a person indicted has acted “under color”

“* * % where police take matters in

4, “If * * * the offense, the commis- 6.

gion of which is the object of the con-
spiracy, is a misdemeanor only, the pun-
ishment for such conspiracy shall not ex-
ceed the maximum punishment provided
for such misdemeanor,” 18 U.8.C. § 371
(1964 ed.).

5. This is settled by our decisions in Screws
v. United States, 825 U.S. 91, 107-113,
85 S.Ct. 1031, 1038, 89 L.Ed. 1495, and
Williams 11, 341 U.8,, at 09-100, 71 S.Ct,,

at 578.

their own hands, seize victims, beat and
pound them until they confess, there ean-
not be the slightest doubt that the police
liave deprived the vietim of a right under
the Constitution. It is the right of the
accused to be tried by a legally consti-
tuted court, not by a kangaroo court.”
Williams I, 341 U.S,, at 101, 71 8.Ct,, at
579.
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of law. Private persons, jointly engaged
with state officials in the prohibited ac-
tion, are acting “under color” of law for
purposes of the statute. To act “under
color” of law does not require that the ac-
cused be an officer of the State. It is
enough that he is a willful participant in
joint activity with the State or its
agents.”

795

[5] In the present case, according to
the indictment, the brutal joint adventure
was made possible by state detention and
calculated release of the prisoners by an
officer of the State. This action, clearly
attributable to the State, was part of the
monstrous design described by the indict-
ment. State officers participated in
every phase of the alleged venture: the

7. “Under color” of law means the same
thing in § 242 that it does in the civil
counterpart of § 242, 42 U.S.C, § 1083
(1964 ed.). Monroe v, Pape, 365 U.S.
167, 185, 212, 81 S.Ct. 473, 483, 5 L.Ed.
2d 4902 (majority opinion) (Frankfurter,
J., dissenting). In cases under § 19883,
“under color' of law has consistently been
treated as the same thing as the “state
action”. required under the Fourteenth
Amendment. See, e. g, Smith v. All-
wright, 321 U.S, 649, 64 S.Ct. 757, 88 L.
Ed. 987; Terry v. Adams, 345 U.S. 461,
73 S.Ct. 809, 97 L.Ed. 1152; Simkins
v. Moses H. Cone Memorial Hospital,
323 F.2d 959 (C.A.4th Cir.), cert. de-
nied, 376 U.S. 938, 84 8.Ct. 793, 11 L.Ed.
2d 659; Smith v, Holiday Inns, 336 F.
2d 630 (C.A6th Cir.); Hampton v. City
of Jacksonville, 304 F.2d 320 (C.A.5th
Cir.), cert. denied, Ghioto v. Hampton,
371 U.S. 911, 83 S.Ct. 256, 9 L.Ed.2d
170; Boman v, Birmingham Transit Co.,
280 F.2d4 531 (C.A.5th Cir.); Kerr v.
Enoch Pratt Free Library, 149 F.2d4 212
(C.A4th Cir.), cert. denied, 326 US.
721, 68 S.Ct. 26, 90 L.Ed. 427.

The contrary view in a § 242 context
was . expressed by the dissenters in
Screws, 325 U.S., at 147-149, 65 S.Ct., at
1057 and was rejected then, later in
Williams II, and finally—in a § 1983
case—in Monroe v, Pape, supra, Cf.
Peterson v. City of Greenville, 373 U.S.
244, 250, 83 S.Ct. 1119, 1133, 10 L.Ed.2d
328 (separate opinion of Harlan, J.).
Recent decisions of this Court which have
given form to the “state action” doctrine
make it clear that the indictments in this

release from jail, the interception, as-
sault and murder. It was a joint activity,
from start to finish. Those who took
advantage of participation by state of-
ficers in accomplishment of the foul pur-
pose alleged must suffer the consequences
of that participation. In effect, if the al-
legations are true, they were participants
in official lawlessness, acting in willful
concert with state officers-and hence un-
der color of law.

f6,7] Appellees urge that the deci-
sion of the District Court was based upon
a construction of the indictment to the ef-
‘fect that it did not charge the private in-
dividuals with acting “under color” of
law. Consequently, they urge us to af-
firm in No. 60. In any event, they sub-

case allege conduct on the part of the
“private” defendants which constitutes
“gtate action,” and hence action “under
color” of law within § 242, In Burton
v. Wilmington Parking Authority, 365
US. 715, 81 S.Ct. 856, 6 L.Ed.2d 45,
we held that there is “state action” when-
ever the “State has so far insinuated it-
self into a position of interdependence
[with the otherwise ‘private’ person
whose conduct is said to violate the
Fourteenth Amendment] * * * that
it must be recognized as a joint par-
ticipant in the challenged activity, which,
on that account, cannot be considered to
have been so ‘purcly private’ as to fall
without the scope of the Fourteenth
Amendment.” 365 U.S., at 725, 81 S.Ct.,
at 862, Cf. Pennsylvania v. Board of
Directors of City Trusts, 353 U.S. 230,
77 S.Ct. 806, 1 L.Ed2d 792; Evans v.
Newton, 382 (.S, 296, 86 S.Ct. 486, 15 L.
Ed.2d 373; Peterson v. City of Green-
ville, 373 U.S. 244, 83 S.Ct. 1119; Lom-
bard v. State of Louisiana, 373 U.S, 267,
83 8.Ct. 1122, 10 L.Ed.2d 338; Robinson
v. State of Florida, 378 U.S. 153, 84 S.Ct.
1693, 12 L Ed.2d 771; Griffin v. State of
Maryland, 3878 U.S. 130, 84 S.Ct. 1770,
12 LEd.2d 754; American Communica-
: tions Ass'n v. Douds, 339 U.S. 382, 401,
70 S.Ct. 674, 685, 94 L.Ed, 925; Public
Utilities Comm'n of District of Columbia
v. Pollak, 343 U.8. 451, 72 S.Ct. 813, 96
L.Ed. 1068; Smith v, Allwright, 321 U.S.
649, 64 S.Ct. 757; Terry v. Adams, 345
U.S. 461, 73 S.Ct. 809; Williams II, 341
US., at 99-100, 71 S.Ct., at 578.
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mit, since the trial court’s decision was
based on the inadequacy.of the indict-
ment and not on construction of the stat-
ute, we have no jurisdiction to review it
on direct appeal. United States v. Swift
& Co., 318 U.S. 442, 63 S.Ct. 684, 87 L.Ed.

‘889, We donot agree. Each count of the

indictment specificaily alleges that all of
the defendants were acting “under color
of the laws of the State of Mississippi.”
The fault lies not in the indictment, but
in the District Court’s view that the stat-
ute requires that each oéfender be an of-

ficial or that
726

he act in an official capa-
city., We have jurisdiction to consider
this statutory question on direct appeal
and, as we have shown, the trial court's
determination of it is in error. Since
each of the private individvals is in-
dictahle as a principal acting under color
of law, we need not consider whether he
might be held to answer as an “aider or
abettor” under 18 U.S.C. § 2 (1964 ed.),
despite omission to include such a charge
in the indictment.

Accordingly, we reverse the dismissal

- of the Second, Third and Fourth Counts

of the indictment in No. 60 and remand
for trial.

II. No. 59.

No. 59 charges each of the 18 defend-
ants with a felony—a violation of § 241.
This indictment is in one count. It
charges that the defendants “conspired
together ¥ . * *  to injure, oppress,
threaten and intimidate” Schwerner,
Chaney and Goodman “in the free exer-
cise and enjoyment of the right and priv-
ilege secured to them by the Fourteenth
Amendment to the Constitution of the
United States not to be deprived of life or
liberty without due process of law by per-
sons acting under color of the laws: of
Mississippi,” The indictment alleges
that it was the purpose of the conspiracy
that Deputy Sheriff Price would release
Schwerner, Chaney and Goodman from
custody in the Neshoba County jail at
such time that Price and the other 17 de-
fendants “could and would intercept”

883 U.S. 795

them “and threaten, assault, shoot and
kill them.” The penalty under § 241 isa
fine of not more than $5,000, or impris-
onment for not more than 10 years, or
both. ' )

Section 241 is a conspiracy statute. It
reads as foilows:

“If two or more persons conspire
to injure, oppress, threaten, or in-
timidate any citizen in the free ex-
ercise or enjoyment of any right or
privilege secured to him by the Con-

stitution or laws of the

787
United

States, or because of his having so
exercised the same; or .
“If two or more persons go in dis-
guise on the highway, or on the
- premises of another, with intent to
prevent or hinder his free exercise or
enjoyment of any right or privilege
s¢ secured— .
“They shall be fined not more than
$5,000 or imprisoned not more than
ten years, or both,”

The District Court dizmissed the in-.
dictment as to all defendants. In effect,
although § 241 includes rights or privi-
leges secured by the Constitution or laws
of the United States without qualifica-
tion or limitation, the court held that it
does ot inelude rights protected by the
Fourteenth Amendment.

It will be recalled that in No. 60 the
Distriet Court held that § 242 included
the denial of Fourteenth Amendmersi
rights—the same right to due process in-
volved in the indictment under § 241.
Both include rights or privileges secured
by the Constitution or laws of the United
States. Neither is qualified or lmited.
Each includes, presumably, all of the
Constitution and laws of the United
States. To the reader of the two sec-
tions, versed only in the English lan-
guage, it may seem bewildering that the
two sections could be so differently read.

But the District Court purported to
read the statutes with the gloss of Wil-
liams 1. 1In that case, the only case in
which this Court has squarely confronted

~~~~~~~
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the point at issue, the Court did in fact
sustain dismissal of an indictment under
§ 241. But it did not, as the District
Court incorrectly assumed, hold that §
241 is inapplicable to Fourteenth Amend-
ment rights. The Court divided equally
on the issue. Four Justices, in an opin-
ion by Mr. Justice Frankfurter, were of
the view that § 241 “only covers conduct
which interferes with rights arising £ rom
the substantive powers of the Federal
Government"—rights “which Congress
can beyond doubt .
798

constitutionally secure
against interference by private individ-
uals,” 341 U.8, at 73, 77, 71 S.Ct., at
582, 535. Four other Justices, in an opin-
ion by Mr. Justice Douglas, found no
support for Mr, Justice Frankfurter's
view in the language of the section, its
legislative history, or its judicial inter-
pretation up to that time. They read the
statute as plainly covering conspiracies to
injure cthers in the exercise of the Four-
teenth Amendment rights, They could
see no obstacle to using it to punish de-
privations of such rights, Dismissal of
the indictment was affirmed because Mr.
Justice Black voted with those who joined
Mr. Justice Frankfurter. He did so,
however, for an entirely different rea-
son—that the prosecution was barred by
res judicata—and he expressed no view
on the issue whether “§ 241, as applied, is
too vague and uncertain in scope to be
consistent with the Fifth Amendment.”
Williams T thus left the proper construc-
tion of § 241, as regards its applicability
to protect Fourteenth Amendment rights,
an open question.

{8,9] Inview of the detailed opinions
in Williams I, it would be supererogation
to track the arguments in all of their in-
tricacy. ' On the basis of an extensive re-
examination of the question, we conclude
that the District Court erred; that § 241
must be read as it is written—to reach
conapiracies “to injure * * * any citi-
zen in the free exercise or enjoyment of
any right or privilege secured to him by
the Constitution or laws of the United
States * * * . that this language in-

cludes rights or privileges protected by
the Fourteenth Amendment; that what-
ever the ultimate coverage of the section
may be, it extends to conspiracies other-
wise within the scope of the section par-
ticipated in by officials alone or in colla-
boration with private persons; and that
the indictment in No. 59 properly charges
such a conspiracy in violation of § 241.
We shall confine ourselves to a review of
the major considerations which induce
otr conclusion.
799

1. There is no doubt that the indict-
ment in No. 59 sets forth a conspiracy
within the ambit of the Fourteenth
Amendment. Like the indictment in No.
60, supra, it alleges that the defendants
acted “under color ¢f law” and that the
conspiracy included action by the State
through its law enforcement officers to
punish the alleged victims without due
process of law in violation of the Four-
teenth Amendment’s direct admonition to
the States.

(18] The indictment specifically al-
leges that the sheriff, deputy sheriff and
a patrolman participated in the conspir-
acy; that it was a part of the “plan and
purpose of the conspiracy” that Deputy
Sheriff Price, “while having [the three
vietims] * * * in his custody in the
Neshoba County Jail * * # would re-
lease them from custody at such time
that he [and others of the defendanis)
* * * could and would intercept [the
three victims]l * * * and threaten,
assault, shoot and kill them.”

[11] This is an allegation of state ac-
tion' which, beyond dispute, brings the
conspiracy within the ambit of the Four-
teenth Amendment. It is an allegation of
official, state participation in murder,
accomplished by and through its officers
with the participation of others. It is an
allegation that the State, without the
semblance of due process of law as re-
quired of it by the Fourteenth Amend-
ment, used its sovereign power and ofiice
to release the victims from jail so that
they were not charged and tried as re-
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quired by law, but instead could be inter-
cepted and killed. If the Fourteenth
Amendment forbids denial of counsel, it
clearly denounces denial of any trial at
all,

. '[12] As we have consistently held
“The Fourteenth Amendment protects
the individual against state action, not
against wrongs done by individuals.”
Williams I, 341 U.S,, at 92, 71 S.Ct,, at
593 (opinion of Douglas, J.). In the
present case, the participation by law
enforcement officers, as

alleged in the
indictment, is clearly state action, as we
have discussed, and it is therefore within
the scope of the Fourteenth Amendment.

2. The argument, however, of Mr.
Justice Frankfurter's opinion in Wil
liems I, upon which the District Court
rests its decision, cuts beneath this. It
does not deny that the accused conduct
is within the scope of the Fourteenth
Amendment, but it contends that in en-
acting § 241, the Congress intended to
include only the rights and privileges
conferred on the citizen by reason of the
“substantive” powers of the Federal Gov-
ernment—that is, by reason of federal
power operating directly upon the citizen
and not merely by means of prohibitions
of state action. As the Court of Appeals
for the Fifth Circuit in Williams I, relied
upon in the opinion below, put it, “the
Congress had in mind the federal rights
and privileges which appertain to citi-
zens as such and not the general rights
extended to all persons by the * * *
Fourteenth Amendment.” 179 F.2d 644,
648. We do not agree.

[13] The language of § 241 is plain
and unlimited, As we have discussed, its
language embraces all of the rights and

8. Sce also Mr, Justice Rutledge, concurring
in result, in Screws v. United States, 325
U.S. 91, 120, 65 S.Ct. 1031, 1044,

privileges secured to citizens by all of the
Constitution and all of the laws of the
United States. There is no indication in
the language that the sweep of the sec-
tion is confined to rights that are con-
ferred by or “flow from” the Federal
Government, as distinguished from those
secured or confirmed or guaranteed by
the Constitution. We agree with the
observation of Mr, Justice Holmes in
United States v. Mosley, 238 U.S. 383,
387-388, 35 S.Ct. 904, 905-906, that
“The source of this section in the
doings of the Ku Klux and the like
is obvious, and acts of violence ob-
viously were in the mind of Con-
gress. Naturally Congress put forth
all its powers. * * * [Tlhis

section
801

dealt with Federal rights,
and with all Federal rights, and pro-
tected them in the lump * % ¥
[It should not be construed so] A
to deprive citizens of the TUn{ t‘\.h‘:l
States of the general protectifin
which on its face § 19 [now § 241]
most reasonably affords.” 8 .
We believe, with Mr. Justice Holmaes,
that the history of the events from which
§ 241 emerged illuminates the purpose
and means of the statute with an unmis-
takable jight. We think that history
leaves no doubt that, if we are to give
§ 241 the scope that its origins dictate,
we must accord it a sweep as broad as
its language. We are not at liberty to
seek ingenious analytical instruments
for excluding frorm its generzl language
the Due Process Clause of the Fourteenth
Amendment—oparticularly since the vio-
lent denial of legal process was one of
the reasons motivating enactment of the
section.?

day's problems. As is ‘well known, for
many years after Reconstruction, the
Fourteenth Amendment was almost a dead
letter as far as the civil rights of Negroes

Section 241 was enacted as part of
what came to be known as the Enforce-
ment Act of 1870, 16 Stat. 140.2° The
Act was passed on May 31, 1870, only a
few months

802

after ratification of the

Fifteenth Amendment. In addition to
the new § 241, it included a re-enactment
of a provision of the Civil Rights Act of
1866 which is now § 242, The intended
breadth of § 241 is emphasized by con-
trast with the narrowness of § 242 as it
then was!* Section 242 forbade the
deprivation, “under color of any law,” of
“any right secured or protected by this
act.”” The rights protected by the Act
were narrow and specific: “to make and
enforce contracts, to sue, be parties, give
evidence, and to the full and equal bene-
fit of all laws and proceedings for the
security of person and property as is
enjoyed by white citizens [and to] be sub-
ject to like punishment, pains, penalties,
taxes, licenses, and exactions of every
kind, and none other.” Act of May 81,
1870, § 16, 16 Stat. 144, re-enacting with
minor changes Act of April 9, 1866,
§ 1, 14 Stat. 27. Between 1866 and 1870
there was much agitated criticism in
the Congress and in the Nation because
of the continued denial of rights to Ne-
groes, sometimes accompanied by violent
assaults. In response to the demands for
more stringent legislation Congress en-
acted the Enforcement Act of 1870. Con-
gress had before it and re-enacted § 242

or the Joint Committee on Reconstruc-
tion indicates any uncertainty that its ob-
jective was the protection of eivil rights.
See Stampp, The Era of Reconstruetion,
1865-1877, 136-137 (1065).

10. The official title is “An Act to enforce
the Right of Citizens of the United States
to vote in the several States of this Un-
ion, and for other Purposes.”

i1. The substantinl difference in coverage of
the two sections as they were in the
Act of 1870 precludes the argument that
§ 241 should be narrowly construed to ex-
clude Fourteenth Amendment rights be-

which was explicitly limited as we have
described. At the same time, it included
§ 241 in the Act using broad language to
cover not just the rights enumerated in
§ 242, but all rights and privileges under
the Constitution and laws of the T/nited
States.
: 803
It was not until the statutory revision
of 1874 that the specific enumeration of
protected rights was eliminated from §
242, The section was then broadened to
include as wide a range of rights as §
241 already did: “any rights, privileges,
or immunities, secured or protected by
the Constitution or laws of the United
States.” The substantial change thus
effected was made with the customary
stout assertions of the codifiers that they
had merely clarified and reorganized
without changing substance.®* Section
241 was left essentially unchanged, and
nejther in the 1874 revision nor in any
subsequent re-enactment has there been
the slightest indication of a congressional
intent to narrow or limit the original
broad scope of § 241, It is clear, there-
fore, that § 241, from original enactment
through subsequent codifications, was in-
tended to deal, as Mr. Justice Holmes
put it, with conspiracies to interfere with
“Federal rights, and with all Federal
rights.” We find no basis whatsoever
for a judgment of Solomon which would
give to the statute less than its words
command.13

Amendment rights, it was far broader in
1870 than was § 242, For other reansons
for rejecting the duplication argument, sce
the epinion of Mr. Justice Douglas in
Williams I, 341 U.S,, at 88, n. 2, 71 8.Ct.,
at 591.

{2, Sece 14 Stat. 74 17 Stat. 570; S.Misc.
Doc. No. 101, 40th Cong., 2d Sess.; H.
Mise. Doe. No. 31, 40th Cong., 3d Sess.;
S.Mise.Doc. No. 8, 424 Cong., 2d Sess.;
2 Cong.Rec. 646, 648, 1029, 1210, 1461.

13. The opinion of Mr. Justice Douglas in
Williams 1, 341 U.S., at 88, 71 S.Ct
at 591, disposes of the argument that the

T i e i s s

9. It would be strange, indeed, were this were concerned. Its sole office was to cause otherwise it would have been du- words of § 241 themselves sugge.st the

Court t0 revert to a construction of the impede state regulation of railroads or plieative of § 242 tnken in conjunction narrow micaning which the opin}on of

Fourteenth Amendment wiiich would once other corporations. Despite subsequent with the general conspiracy statute, 18 Mr. Justice Fraukfurter found in the

again narrow its ‘historical purpose— statements to the contrary, nothing in US.C. § 371, If, as we hold, § 241 section, '

which remains vita! and pertinent to to- the records of the congressional debates was intended te cover all Fourteenth
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The purpose and scope of the 1866 and
1870 enactments must be viewed against
the events and passions of the time14
The Civil War had ended in April 1865.
Relations between Negroes and whites
were increasingly turbulent.!® Congress
had taken control of the entire

804

govern-
mental process in former Confederate
States. It had declared the governments
in 10 “unreconstructed” States to be
illegal and had set up federal military
administrations in their place. Congress
refused to seat representatives from these
States until they had adopted constitu-
tions guaranteeing Negro suffrage, and
had ratified the Fourteenth Amendment.
Constitutional conventions were called in
1868. Six of the 10 States fulfilled Con~
gress’ requirements in 1868, the other
four by 1870.

For a few years “radical” Republicans
dominated the governments of the South-
ern States and Negroes played a substan-
tial political role. But countermeastires
were swift and violent. The Ku Klux
Klan was organized by southern whites
in 1866 and a similar organization ap-
peared with the romantic title of the
Knights of the White Camellia. In 1868
a wave of murders and assaults was
launched including assassinations design-
ed to keep Negroes from the polis.*® The
States themselves were helpless, despite
the resort by some of them to extreme
measures such as making it legal to hunt
down and shoot any disguised man.1?

14. Sece generally, Stampp, The Era of Re-
construetion, 1865-1877 (1965) ; Navins,
The Emergence of Modern Amerien 1865
18\78 (1927).

15. Sce H.R.Rep. No. 16, 39th Cong., 2d
Sess., p. 12 et seq.

16. Cf. Nevins, op. cit. supra, at 351.

t7. See, id,, at 352; Morison, Oxford His-
tory of the American People 722-723
(1965).

18. See, for example, United States v, Wad-
dell, 112 US. 76, 5§ S.Ct. 35, 28 L.Ed.
678 (right to perfect a homestead claim) ;
United States v, Classic, 313 U.S. 209, 61
S.Ct. 1031, 85 L.Ed. 1388 (right to vote
in federal elections); Logan v. United

383 U.S. 808

Within the Congress pressures mount-
ed in the period between the end of the
war and 1870 for drastic measures. A
few months after the ratification of the
Thirteenth Amendment on December 6,
1865, Congress, on April 9, 1866, en-
acted the Civil Rights Act of 1866, which,
as we have described, included § 242 in
its originally narrow form. On June 18,
1866, the Fourteenth Amendment was
proposed, and it was ratified in July
1868. In February 1869 the Fifteenth

Amendment was proposed,
805
and it was

ratified in February 1870. On May 81,
1870, the Enforcement Act of 1870 was
enacted.

In this context, it is hardly conceivable
that Congress intended § 241 to. apply
only to a narrow and relatively unimport-
ant category of rights.!® We. cannot
doubt that the purpose and effect of §
241 was to reach assaults upon rights
under the entire Constitution, including
the Thirteenth, Fourteenth and Fifteenth
Amendments, and not merely under part
of it.

This is {ully attested by the only state-
ment explanatory of § 241 in the recorded
congressional proceedings relative to its
enactment, We refer to the speech of
Senator Pool of North Carolina who in-
troduced the provisions as an amendment
to the Enforcement Act of 1870. The
Senator’s remarks are printed in full in
the Appendix to this opinion.}® He urged
that the section was needed in order to

States, 144 U.S. 263, 12 S.Ct. 017, 30
LEd. 429 (right to be secure from
unauthorized violence ' while in federal
custody); In re Quarles, 158 U.S. 532,
15 S.Ct. 959, 39 L.Ed. 1080 (right to
inform of violations of federal law).
Cf. also United States v, Cruikshank,
02 U.S. 542, 552, 23 I.Ed. 58S; Hague'v.
Committee for Industrial Organization,
307 U.S. 486, 512-513, 59 S.Ct. 954, 962,
83 I.Ed. 1423 (opinion of Roberts, J.);
Colling v, Hardyman, 341 U.S. 051, 660,
71 8.Ct. 937, 941, 95 L.Ed. 1253,

19. We include these remarks only to show
that the Senator clearly intended § 241
to cover Fourteentl Amendment. rights.
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punish invasions of the newly adopted
Fourteenth and Fifteenth Amendments
to the Constitution. He acknowledged
that the States as such were beyond the
reach of the punitive process, and that
the legislation must therefore operate
upon individuals, He made it clear that
“It matters not whether those individ-
uals be officers or whether they are act-
ing upon their own responsibility.” We
find no evidence whatever that Senator
Pool intended that § 241 should not

cover violations
806

of Fourteenth Amend-
ment rights, or that it should not include
state action or actions by state officials.

We conclude, therefore, that it is in-
cumbent upon us to read § 241 with full
credit to its language. Nothing in the
prior decisions of this Court or of other
courts which have considered the matter
stands in the way of that conclusion.?0

The present application of the statutes
at issue does not raise fundamental ques-
tions of federal-state relationships. We
are here concerned with allegations which

squarely and indisputably involve state ,

action in direct violation of the mandate
of the Fourteenth Amendment—that no
State sghall deprive any person of life or
liberty without due process of law. This
is a direct, traditional concern of the Fed-
eral Government. It is an area in which
the federa] interest has existed for at
least a century, and in which federal par-
ticipation has intensified as part of a re-
newed emphasis upon civil rights. Even
as recently as 1951, when Williams I was
decided, the federal role in the establish-~
ment and vindication of fundamental
rights—such as the freedom to travel,
nondiscriminatory access to public areas
and nondiscriminatory educational fa-
¢ilities—was neither as pervasive nor
as intense as it is today. Today, a de-
cision interpreting a federal law in ac-

20, This Court has rejected the argument
that the constitutionality of § 241 may
be affected by undue vaguecness of cover-
age. The Court held with reference to
§ 242 that any deficiency is cured by
the requirement that specific intent be

cordance with its historical design, to
punish denials by state action of consti-
tutional rights of the person can hardly
be regarded as adversely affecting “the
wise adjustment between State responsi-
bility and national control * * *”
Williams 1,

. 807
341U.8.,, at 73,71 8.Ct,, at
582 (opinion of Frankfurter, J.). In
any event, the problem, being statutory
and not constitutional, is ultimately, as
it was in the beginning, susceptible of
congressional disposition.

Reversed and remanded.

Mr. Justice BLACK coneurs in the
judgment and opinion of the Court ex-
cept insofar as the opinion relies upon
United States v. Williams, 341 U.S. 58,
71 8.Ct. 5§95; United States v. Williams,
341 U.S. 70, 71 S.Ct. 681; and Williams
v. United States, 841 U.S. 97, 71 S.Ct.
578.

APPENDIX TO OPINION OF THE
COURT.

Remarks of Senator Pool of North
Carolina on sponsoring Sections 5, §
and 7 of the Enforcement Act of 1870
(Cong.Globe, 41st Cong., 2d Sess., pp.
3611-3613):

MR. PooL. Mr. President, the question
involved in the proposition now before
the Senate is one in which my section of
the Union is particularly interested; al-
though since the ratification of the fif-
teenth amendment, which we are now
abunt to enforce by appropriate legisia-
tion, other sections of the country have
become more or less interested in the
same question. It is entering upon a
new phase of reconstruction; that is, to
enforce by appropriate legislation those
great principies upon which the recon-
struction policy of Congress was based.

I said upon 2 former occasion on this
floor that the reconstruction policy of

proved, Screws v, United States, 325 U.S.
01, 65 S.Ct. 1031, There is no Dbasis
for distinetion between the two statutes
in this respeet. See TWilliams I, 341 U.S,,
at 03-93, 71 S,Ct, at 593 (Douglas, J.).
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Congress had been progressive, and that
it was necessary that it should be pro-
gressive still. The mere act of estab-
lishing governments in the recently in-
surgent States was one thing; the great
principles upon which Congress proposed
to proceed in establishing those govern-
ments was quite another thing, involving
principles which lie at the very founda-
tion of all that has been done, and which
are intimately connected
. 808

with all the re-
sults that must follow from that and
from the legislation of Congress connect-
ed with the whole subject.

Mr. President, the first thing that was
done was the passage of the thirteenth
amendment, by which slavery in the
United States was abolished. By that
four millions of people were taken out
from under the protecting hand of in-
terested masters and turned loose to take
care of themselves. They were turned
locse and put upon their own resources
in communities which were imbued with
prejudices against them as a race, com-
munities which for the most part had

for years past—indeed from the very ’

time when those who are now in existence
were born—been taught and had instilled
into them a prejudice against the equali-
ty which has been attempted to be es-
tablished for the colored citizens of the
United States.

Mr. President, the condition which
that thirteenth amendment imposed on
the late insurrectionary States was one
which demanded the serious considera-
tion and attention of this Government.
The equality which by the thirteenth,
fourteenth, and fifteenth amendments
has been attempted to be secured for the
colored men, has not only subjected them
to the operation of the prejudices which
had theretofore existed, but it has raised
against them still stronger prejudices
and stronger feelings in order to fight
down the equality by which it is claimed
they are to control the legislation of that
section of the country. They were turned
loose among those people, weak, ighorant,

and poor. Those among the white citi-

zens there who have sought to maintain
the rights which you have thrown upon
that class of people, have to endure every
species of proscription, of opposition, and
of vituperation in order to carry out
the policy of Congress, in order to lift
up and to uphold the rights which you

have conferred upon that class. It is
809

for that reason not only necessary for the
freedmen, but it is necessary for the
white people of that section that there
should be stringent and effective legisla-
tion on the part of Congress in regard to
these measures of reconstruction.

We have heard on former occasions on
the floor of the Senate that there were
organizations which committed outrages,
which went through communities for the
purposes, of intimidating and coercing
classes of citizens in the exercise of their
rights. We have been told here that
perhaps it might be well that retaliation
should be resorted to on the part of those
who are oppressed. Sir, the time will
come when retaliation will be resorted
to unless the Government of the United
States interposes to command and to
maintain the peace; when there will be
retaliation and ecivil war; when there
will be bloodshed and tumult in various
communities and sections. It is not only
necessary for the freedmen, but it is im-
portant to the white people of the south-
ern section, that by plain and stringent
laws the United States should interpose
and preserve the peace and quiet of the
community.

The fifteenth amendment to the Con-
stitution of the United States provides
that the right of citizens of the United
States to vote shall not be denied or
abridged by the United States, or by any
State on account of race, color, or previ-
ous condition of servitude. It speaks of
“ftJhe right of citizens * * * +to
vote.”” It has been said that voting is
a privilege; but this amendment recog-
nizes it as a right in the citizen; and
this right is not to “be denied or abridged
by the United States or by any State.”
What are we to understand by that? Can
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individuals abridge it with impunity? Is
there no power in this Government to
prevent individuals or associations of
individuals from abridging or contraven-
ing that provision of the Constitution?
If that be so, legislation is unnecessary.

If our legislation is to apply only to the
810

States, it is perfectly clear that it is
totally unnecessary, inasmuch as we can-
not pass a criminal law as applicable to
a State; nor can we indict a State of-
ficer as an officer. It must apply to
individuals. A State might attempt to
contravene that provision of the Consti-
tution by passing some positive enact-
ment by which it would be contravened,
but the Supreme Court would hold such
enactment to be unconstitutional, and in
that way the State would be restrained.
But the word “deny” is used. There
are various ways in which a State may
prevent the full operation of this consti-
tutional amendment. It cannot—because
the courts would prevent it—by positive
legislation, but by acts of omission it
may practically deny the right. The
legislation of Congress must be to supply
acts of omission on the part of the States.
If a State shall not enforce its laws by
which private individuals shall be pre-
vented by force from contravening the
rights of the citizen under the amend-
ment, it is in my judgment the duty of
the United States Government to supply
that omission, and by its own laws and
by its own courts to go into the States for
the purpose of giving the amendment
vitality there.

The word “deny” is used not only in
this fifteenth amendment, but I perceive
in the fourteenth amendment it is also
used. When the fourteenth amendment
was passed there was in existence what
is known as the civil rights bill, a part
of which has been copied in the Senate
bill now pending. The civil rights bill
recognized all persons born or naturalized
in the United States as citizens, and pro-
vided that they should have certain
rights which were enumerated. They
are, “to make and enforce contracts, to
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sue, be parties, and give evidence, to
inherit, purchase, lease, sell, hold and
convey real and personal property,” and
to the “full and equal benefit of all laws
and proceedings for the security of per-
son and property.” :

8l1
The civil rights bill was to be enforced
by making it criminal for any officer,
under color of any State law, to “subject,
or cause to be subjected, any [citizen]
* % ¥ {o the deprivation of any [of
the] right[s] secured and and protected”
by the act. If an officer of any State
were indicted for subjecting a citizen to
the deprivation of any of those rights he
was not to be indicted as an officer;
it was as an individual. And so, under
the fourteenth amendment to the Con-
stitution, “[n]o State shall make or en-
force any law which shall abridge the
privileges or immunities of citizens of
the United States; nor shall any State
deprive any person of life, liberty, or
property without due process of law, nor
deny to any person within its jurisdiction
the equal protection of the laws.” There
the word ‘“deny” is used again; it is
used in contradistinction to the first
clause, which says, “No State shall make
or enforce any law” which shall do so
and so. That would be a positive act
which would contravene the right of a
citizen; but to say that it shall not deny
to any person the equal protecfion of the
law it seems to me opens up a different
branch of the subject. It shall not deny
by acts of omission, by a failure to pre-
vent its own citizens from depriving by
force any of their fellow-citizens of these
rights. It is only when a State omits to
carry into effect the provisions of the
civil rights act, and to secure the citizens
in their rights, that the provisions of
the fifth section of the fourteenth amend-
ment would be called into operation,
which is, “that Congress shall enforce
by appropriate legislation the provisions
of this article.”

There is no legislation that could reach
a State to prevent its passing a law. It
can only reach the individual citizens of

——— e e
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the State in the enforcement of law.
You have, therefore, in any appropriate
legislation, to act on the eitizen, not on
the State. If you pass an act by which
you make it an indictable offense for an

officer
812

to execute any law of a State
by which he trespasses upon any of these
rights of the citizen it operates upon him
as a citizen, and not as an officer. Why
can you not just as well extend it to
any other citizen of the country?

It is, in my judgment, incumbent upon
Congress to pass the most stringent leg-

.islation on this subject. I believe that

we have a perfect right under the Con-
stitution of the United States, not only
under these three amendments, but }'mder
the general scope and features and spirit
of the Constitution itself, to go into any
of these States for the purpose of pro-
tecting and securing liberty. I admit
that when you go there for the purpose
of restraining liberty, you can go only
under delegated powers in express terms;
but to go into the States for the purpose
of securing and protecting the liberty
of the citizen and the rights and im-
munities of American citizenship is in ac-
cordance with the spirit and whole object
of the formation of the Union and the
national Government.

There age, Mr. President, various ways
in which the right secured by the fif-
teenth amendment may be abridged by
citizens in a State. If a State should
undertake by positive enactment, as I
have said, to abridge the right of suf-
frage, the courts of the country would
prevent it; and I find that in section
two of the bill which has been propocsed
as. a substitute by the Judiciary Com-
mittee of the Senate provision is made
for cases where officers charged with
registration or officers charged with the
assessment of taxes and with making
the proper entries in connection there-
with, shall refuse the right to register
or to pay taxes to a citizen. I believe
the language of the Senate bill is suf-
ficiently large and comprehensive to em-
brace any other class of officers that

383 U.S, 811

might be charged with any act that was
necessary to enable a citizen to perform
any prerequisite to voting. But, sir, in-
dividuals may prevent the exercise of the

right of
813

suffrage; individuals may pre-
vent the enjoyment of other rights which
are conferred upon the citizen by the
fourteenth amendment, as well as tres-
pass upon the right conferred by the fif-
teenth. Not only citizens, but organiza-
tions of citizens, conspiracies, may be and
are, as we are told, in some of the States
formed for that purpose. I see in the
fourth section of the Senate bill a pro-
vision for cases where citizens by threats,
intimidation, bribery, or otherwise pre-
vent, delay, or hinder the exercise of this
right; but there is nothing here that
strikes at organizations of individuals,
at conspiracies for that purpose. I be-
lieve that any bill will be defective which
does not make it a highly penal offense
for men to conspire together, to organize
themselves into bodies, for the express
purpose of contravening the right con-
ferred by the fifteenth amendment.

But, sir, there is a great, important
omission in this bill as well as in that of
the House. It seems not to have struck
those who drew either of the two bills
that the prevention of the exercise of
the right of suffrage was not the only
or the main trouble that we have upon
our hands. Suppose there shall be an
organization of individuals, or, if you
please, a single individual, who shall take
it upon himsei? to compel his fellow citi-
zens to vote in a particular way. Sup-
pose he threatens to discharge them from
employment, to bring upon them the out-
rages which are being perpetrated by the
Kuklux organizations, so as not to pre-
vent their voting, but to compel them to
vote in accordance with the dictates of
the party who brings this coercion upon
them. It seems to me it is necessary
that we should legislate against that.
That is a more threatening view of the
subject than the mere preventing of reg-
istration or of entering men’s names
upon the assessment books for taxation
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or of depositing the ballot in the box.
I think the bill cannot be perfected to
meet the emergencies of the occasion
814
un-
less there be a section which meets that
view of the case.

The Senator from Indiana [Mr. Mor-
ton] asks whether I have drawn an
amendment to that effect. I have, but
I cannot offer if, ot this time, for the
simple reason that there is an amend-
ment to an amendment pending.

Mr. MoRrTON., Let it be read for in-
formation.

MR. PooL. It has been printed, and
I send it to the desk to be read for in-
formation.

The Chief Clerk read the "amendment
intended to be proposed by Mr. Pool, as
follows:

“Insert after section four of the Sen-
ate bill the following sections:

“Sec. 5. And be it further enacted,
That it shall be unlawful for any person,
with intent to hinder or influence the
exercise of the right of suffrage as
aforesaid, to coerce or intimidate, or
attempt to coerce or intimidate any of
the legally qualified voters in any State
or Territory. Any person violating the
provisions of this section shall be held
guilty of a misdemeanor, and on convic-
tion thereof shall be fined or imprisoned,
or both, in the discretion of the court:
the fine not to exceed $1,000, and the im-
prisonment not to exceed one year.

“Sec. 8. And be it further enacted,
That if two or more persons shall band
or conspire together, or go in disguise
upon the public highway, or upon the
premises of another, with intent to vio-
late any provision of this act, or to in-
jure, oppress, threaten, or intimidate any
citizen with intent to prevent or hinder
his free exercise and enjoyment of any
right or privilege granted or secured
to him by the Constitution or laws of the
United States, such person shall be held
guilty of felony, and on conviction there-

77-580 O—81——10

of shall be fined and imprisoned; the
fine not to exceed $5,000 and the im-
prisonment not to exceed ten years; and
shall, morecover, be thereafter ineligible
to and disabled from holding any office
or place of honor,

815

profit, or trust created
by the Constitution or laws of the United
States.

“Sec. 7. And be it further enacted,
That if in the act of violating any provi-
sion in either of the two preceding sec-
tions, any other felony, crime, or misde-
meanor shall be committed, the offender
may be indicted or prosecuted for the
same in the courts of the United States,
as hereinafter provided, for violations of

this actj<and on conviction thereof shall’

be punished for the same with such pun-
ishments as are attached to like felonies,
crimes, and misdemeanors by the laws of
the State in which the offense may be
committed.

“Strike out section twelve and substi-
tute therefor the following:

“And be it further enacted, That the
President of the United States, or such
person as he may empower for that pur-
pose, may employ in any State such part
of the land and naval forces of the United
States, or of the militia, as he may deem
necessary to enforce the complete execu-
tion of this act; and with such forces
may pursue, arrest, and hold for trial all
persons charged with the violation of any
of the provisions of this act, and enforce
the attendance of witnesses upon the ex-
amination or trial of such persons.”

¥* * * * *

MR, PooL. The Senator from Indiana
asked if I had an amendment prepared
which met the view of the case I was
presenting in regard to the compelling of
citizens to vote in a particular way. The
first section of the amendment which I
have offered uses this language:

“That it shall be unlawful for any per-
son with intent to hinder or influence
the exercise of the right of suffrage as
aforesaid, to coerce or intimidate or at-
tempt to coerce or intimidate any of the
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legally qualified voters in any State or
Territory.”

816

But, Mr. President, there is another
view which seems to have been lost sight
of entirely by those who have drawn
both the House bill and the bill now pend-
ing before the Senate, and from which
we apprehend very much danger. It is
this: the oppression of citizens because
of having voted in a particular way, or
having voted at all. It may often happen,
as it has happened up to this time already,
that upen the close of an election colored
persons will be discharged from employ-
ment by their employers. They may be
subjected to outrages of various kinds
because they have participated in an elec-
tion, and cast their votes in a particular
way. That is not done for the purpose
of punishment so much as for the pur-
pose of deterring them from voting in
any succeeding election, or from voting
in a way that those who perpetrate these
outrages do not desire them to do. I
find that branch of the subject is en-
tirely left out of view in the bill.

There is another feature of my amend-
ment which I deem of some importance.
It is this:

“That if in the act of violating any
provision in either of the two preceding
sections any other felony, crime, or mis-
demeanor shall be committed, the of-
fender may be indicted or prosecuted for
the same in the courts of the United
States.”

I think the most effective mode of pre-
venting this intimidation and these at-
tempts at coercion, as well as the out-
rages which grow out of these attempts,
would be found in making any offense
committed in the effort to violate them
indictable before the courts of the United
States. As was said before, in the dis-
cussion of the Georgia question in the
Senate, the juries in the communities
where these outrages are committed are
often composed of men who are engaged
in them, or of their friends, or of those

who connive at them, or of persons
817

who

383 U.8, 816

are intimidated by them, and in many
instances they dare not bring in a true
bill when there is an attempt to indict,
or if a true bill be found, they dare not
go for conviction on the final trial. It
is for that reason that I believe it will be
better, it will be the only effective rem-
edy, to take such offenders before the
courts of the United States, and there
have them tried by a jury which is not
imbued with the prejudices and interests
of those who perpetrate the crimes.

These are the principal features of the
amendment which I have drawn in the
effort to perfect this bill; and there is
another one to which I will call the at-
tention of the Senate. It is that in re-
gard to calling out the military forces
of the United States. I find that in the
civil rights bill, ag in the bill which has
been introduced by the Senate Judiciary
Committee, the President is authorized,
either by himself or by such person as
he may empower for that purpose, to use
the military forces of the United States
to enforce the act. There in both in-
stances it stops. It has been objected to
here that the expression, “or such other
person as he may empower for that pur-
pose,” should not be in the bill; that it
imay be subject to abuse. I think it would
have no good effect to keep that language
in. The President may send his officers
and he may empower whomsoever he
pleases to take charge of his forces with-
out any such provision.

But there is a use for these forces
which seems not to have been adverted
to in either the civil rights bill or in
the bill that is now pending before the
Senate. Tt is the holding of these of-
fenders for examination and trial after
they are arrested. Their confederates,
if they are put in the common prisons
of the State, will in nine cases out of
ten release them. But more important
still is it to use these forces to compel the
attendance of witnesses; for a subter-
fuge resorted to is to keep witnesses
away

818
from the trial. In many instances
witnesses are more or less implicated

~

383 U.S. 820

UNITED STATES v. PRICE 1169

Cite as 86 8.Ct. 1152 (1966)

in the commission of the offense. In
other cases the witnesses are intimidated
and cannot be obtained upon the trial.
So in the amendment which I have pre-
pared I have proposed that these forces
may be used to enforce the attendance of
witnesses both upon the examination
and the trial. My purpose in introducing
this was to perfect the Senate bill. I
think, as I said yesterday, that that bill
is liable to less objection than the House
bill. I think it is more efficacious in its
provisions. I think it is better that the
Senate should direct its attention to per-
fecting that bill, in order that it may
be made, when perfected, a substitute
for the bill that came from the House. .

That much being said upon the pur-
pose of perfecting the bill and making it
efficacious, I have very little more to say.
I did not intend when I rose to say much
upon the general power, which has been
questioned here, to pass any law at all.
I think it is better to do nothing than to
do that which will not have the proper
effect. To do that which will not accom-
plish the purpose would be worse than
doing nothing at all. That the United
States Government has the right fo go
into the States and enforce the fourteenth
and the fifteenth amendments is, in my
judgment, perfectly clear, by appropriate
legislation that shall bear upon individ-
uals. I cannot see that it would be possi-
ble for appropriate legislation to be re-
sorted to except as applicable to individ-
uals who violate or attempt to violate
these provisions. Certainly we cannot
legislate here against States. As I said
a few moments ago, it is upon individ-
uals that we must press our legislation.
It matters not whether those individuals
be officers or whether they are acting
upon -their own responsibility; whether
they are acting singly or in organizations.
If there is to be appropriate legislation
at all, it must be that which applies to
individuals.

819
I believe that the United States has
the right, and that it is an incumbent
duty upon it, to go into the States to
86 S.Ct—74

enforce the rights of the citizens against
all who aftempt to infringe upon those
rights when they are recognized and se-
cured by the Constitution of the country.
If we do not possess that right the dan-
ger to the liberty of the citizen is great
indeed in many parts of this Union. I
think this question will come time and
again as years pass by, perhaps before
another year, in different forms before
the Senate. It is well that we should
deal with it now and deal with it squarely,
and I hope that the Senate will not hesi-
tate in doing so.

Mr. President, the liberty of a citizen
of the United States, the prerogatives,
the rights, and the immunities of Ameri-
can citizenship, should not be and cannot
be safely left to the mere caprice of
States either in the passage of laws or
in the withholding of that protection
which any emergency may require. If a
State by omission neglects to give to
every citizen within its borders a free,
fair, and full exercise and enjoyrment of
his rights it js the duty of the United
States Government to go into the State,
and by its strong arm to see that he does
have the full and free enjoyment of
those rights.

Upon that ground the Republican party
must stand in carrying into effect the
reconstruction policy, or the whole fabric
of reconstruction, with all the principles
connected with it, amounts to nothing
at all; and in the end it will topple and
fall unless it can be enforced by the
appropriate legislation, the power to en-
act which has been provided in each one
of the great charters of liberty which
that party has put forth in its amend-
ments to the Constitution. Unless the
right to exforce it by appropriate legis-
lation is enforced stringently and to the
point, it is clear to my mind that there
will be no efficacy whatever in what has
been done up to this time to carry out
and to establish that policy.

820

I did not rise, sir, for the purpose of

arguing the question very much in detail.
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I did not rise for the purpose of making
any appeals to the Senate; but more for
the purpose of asserting here and argu-
ing for a moment the general doctrine
of the right of the United States to inter-
vene against individuals in the States
who attempt to contravene the amend-
ment to the Constitution which we are
now endeavoring to enforce, and for the
purpose of calling attention to the defects
in the bill and offering a remedy for
them.

W
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Prosecution for alleged conspiracy
against rights of citizens., The United
States Distriet Court for the Middle Dis-
triet of Georgia, Athens Division, sus-
tained defendants’ motions to dismiss in-
dictment, 246 F.Supp. 475, and the gov-
ernment appealed. The Supreme Court,
Mr. Justice Stewart, held that dismissal
of portion of indictment charging con-
spiracy to deprive Negroes of right to full
and equal enjoyment of goods, services,
facilities, privileges, advantages, and ac-
commodations of motion pictures, restau-
rants, and other places of public accom-
modation, on ground that it was not al-
leged that defendants’ acts were moti-
vated by racial discrimination was not re-
viewable under Criminal Appeals Act;
but that portien of indictment charging
conspiracy to deprive Negroes of right to

383 U.S. 820

equal utilization of state owned, operated
or managed facilities wherein it was ex-
pressly alleged that one of means of ac-
complishing object of conspiracy was “by
causing the arrest of Negroes by means
of false reports that such Negroes had
committed eriminal acts” contained alle-
gation of state involvement sufficient to
require denial of motion to dismiss; and
that portion of indictment charging con-
spiracy to deprive Negroes of right to
travel to and from state and to use state’s
interstate commerce facilities and instru-
mentalities charged offense under statute
pertaining to conspiracy against rights
of citizens, since right to travel from ons
state to another is constitutionally pro-
tected.

Reversed and remanded.

My, Justice Harlan, Mr. Justice
Brennan, Mr. Chief Justice Warren and
Mr. Justice Douglas dissented in part,

1. Courts &=385(11;)

Where United States District Court’s
judgment dismissing first paragraph of
indictment was based at least alterna-
tively upon its determination that para-
graph was defective as matter of plead-
ing, Supreme Court review of judgment
on that branch of indictrhent was pre-

cluded, even though Court might have

jurisdiction over appeal as to other para-
graphs of indictment. 18 U.S.C.A. §
3731.

2. Courts €=2385(113)

Dismissal of portion of indictment
charging defendants with conspiracy to
deprive Negroes of right to full and equal
enjoyment of goods, services, facilities,
privileges, advantages, and accommoda-
tions of motion pictures, restaurants, and
other places of public accommodation, on
ground that it was not alleged that de-
fendants’ acts were motivated by racial
discrimination, was not reviewable under
Criminal Appeals Act. Civil Rights Act
of 1964, § 201(a), 42 U.S.C.A. § 2000a
(a); 18 U.S.C.A. §§ 241, 3731.

;l
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2. Stanton Construction Company is
the principal debtor and its rights will be
adjudicated in the within proceedings
so that it is an indispensable party plain-

3. Rockwood ' Equipment Leasing
Company is allegedly the assignor of the
claims for rental of equipment to West-
inghouse as assignee, and its rights will
be adjudicated in the within proceedings
o0 that it is an indispensable party plain-
tiff. Ty o
The wherefore clause in the motion
seeks a dismissal of the complaint or, in
the alternative, to compel plaintiff, West-

. inghouse, to delete the Borough of
* Nanty-Glo and Lower Yoder Municipal

Authority as named plaintiffs and join
Rockwood and Stanton as parties plain-
tiff. .

No affidavits were su"bmitt'ed.

[1] In our opinion, Westinghouse is
the real party in interest and therefore

. the names of the municipalities should

be stricken from the caption of the case.

Rules 17(a) and 21, Fed.R.Civ.P.

[2] Further, in our opinion, Stanton

.Construction Company is not an indis-

pensable party plaintiff. An examina-

- tion of the bonds attached to the com-

plaint diseloses that they are contracts
of suretyship. We are not aware of any
authority nor has the defendant brought
any to our attention in which it has been
held, or even contended, that the prin-
cipal as a matter of law is an indis-
pensable party plaintiff in an action
against the surety.

[38] Finally, in our opinion, Rock-
wood Equipment Leasing Company, the
assignor of the leases to Westinghouse
is not an indispensable party plaintiff.
An assignor is generally neither a real
party in interest nor an indispensable
party. 2 Barron and Holtzoff, Federal
Practice and Procedure, § 482, pp. 14-19;
§ 512, pp. 102-104; § 513.2, p. 111; 3
Moore, Federal Practice, { 17.09, p. 1339;
Wright, Federal Courts, pp. 257-258
(1963).

An appropriate order will be entered.
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UNITED STATES of America, by Nicho-
las deB. KATZENBACH, Attorney Gen-
eral of the United States, Plaintiff,

P V. X N *
ORIGINAL KNIGHTS OF the KU KLUX
-*" KLAN, an unincorporated Associa-

- tion, et al, Defendants,
* Civ, A. No. 15793,

. United States District Court
+ ¢ BE. D. Louisiana,
" "New Orleans Division.

v Dee. 1, 1965.

Al -
RS

.~ " Action by United States against klan

for injunction to protect Negro citizens

‘seeking to assert their civil rights. The

three-judge District Court, Wisdom, Cir-
cuit Judge, held that evidence established
that klan relied on systematic economic
coercion, intimidation, and physical vio-
lence in attempting to frustrate national
policy expressed in civil rights legislation
and that such conduct must be enjoined.

. Order accordingly.

. 1. Injunction €=114(83)

Private organizations and private
persons are not beyond reach of civil
rights act authorizing Attorney General
to sue for injunction. Civil Rights Act of
1957, § 1381 and (a) as amended 42 U.S.
C.A. § 1971 and (a) and §§ 1983, 1985
(8); 18 US.C.A. §§ 241, 242.

2. Injunction =127 . ’

Evidence as to klan activities was ad-
missible, in suit by United States against
a klan for injunction to protect Negro
citizens seeking to assert their civil
rights. U.S.C.A.Const. Amends. 14, 15;
Civil Rights Act of 1957, § 131 as amend-
ed and Civil Rights Act of 1964, §§ 201,
206, 701, 707, 42 U.S.C.A. §§ 1971, 2000a,
2000a-5, 2000e, 2000e-6; Voting Rights
Act of 1965, § 1 et seq., 42 U.S.C.A. §
1973 et seq.; 28 U.S.C.A. § 1345.

3. Injunction €128

Evidence established that klan and
individual klansmen had adopted pattern
and practice of intimidating, threaten-

r-i'}
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ing, and coercing Negro citizens for pur-
pose of interfering with their civil rights.
U.S.C.A.Const. Amends. 14, 15; Civil
Rights Act of 1957, § 131 as amended

hts Act of 1964, §§ 201, 206, _‘
o " Act of 1965, § 1 et seq., 42 U.S.C.A. §

701, 707, 42 U.S.C.A. §§ 1971, 2000a,
2000a-5, 2000e, 2000e-6; Voting Rights
Act of 1965, § 1 et seq., 42 US.C.A.
§ 1973 et seq.; 28 U.S.C.A. § 1345.

Lot "

4, InJunction €=°128 .

Evidence estabhshed that to attam
its ends, klan exploited forces of hate,
prejudice, and igriorance, relied on sys-
tematic economic coercion, varieties of
intimidation and physical violence in at-
tempting to frustrate national policy ex-
pressed in civil rights legislation. U.S.
C.A.Const. Amends. 14, 16; Civil Rights
Act of 1957, § 131 as amended and Civil
Rights Act of 1964, §§ 201, 206, 701, 707,
42 U.S.C.A. §§ 1971, 2000a, 2000a-5,
2000e, 2000e-6; Voting Rights Act of

1965, § 1 et seq., 42 U.S.C.A. § 1973

et seq.; 28 U.S.C.A. § 1345
o f
5. Insurrection and Sedltion @Pl
Legal tolerance of secret societies
must cease at point where their members
assume supra-governmental powers and
take law in their own hands

or

6. Courts ¢=262. 3(8) ot

‘Where it appeared that defendant
klan, klan members, and klan's dummy
front association had interfered with
Negro citizens' rights derived from or
protected by Constitution and recognized
in various civil rights statutes, defend-
ants would be enjoined from interfering
with court orders and with civil rights
of Negro citizens. U.S.C.A.Const.
Amends. 14, 15; Civil Rights Act of
1957, § 131 as amended and Civil Rights
Act of 1964, §§ 201, 206, 701, 707, 42
U.S.C.A. §§ 1971, 2000a, 200025, 2000e,
2000e-6; Voting Rights Act of 1965, § 1
et seq., 42 U.S.C.A. § 1973 et seq.; 28
U.S.C.A. § 1345,

7. Courts €-262.3(8)

Federal distriet court had Jumsdlc-
tion of action by United States against
a klan for injunction to protect Negro
citizens seeking to assert their civil

8. Courts €=262.3(8)
£ In its sovereign capacity, the nation

. rights. U.S.C.A.Const. Amends. 14, 15;
_Civil Rights Act of 1957, § 131 as amend-
‘ed and Civil Rights Act of 1964, §§ 201,
206, 701, 707, 42 U.S.C.A. §§ 1971, 2000a,

2000a-5, 2000e, 2000e-6; Voting Rights

1973 et seq.; 28 U.S.C.A. § 1345..

P 347

had proper interest in preserving integri-
ty of its judicial system, in preventmg
interference with court orders, and in
making meaningful both nationally creat-
ed and nationally guaranteed civil rights,
U.S.C.A.Const. Amends. 14, 15; Civil
Rights Act of 1957, § 131 as amended
and -Civil Rights Act of 1964, §§ 201,
206, 701, 707, 42 U.S.C.A. §§ 1971, 2000a,
2000a-5, 2000e, 2000e-6; Voting Rights
Act of 1965, § 1 et seq., 42 U.S.C.A. §
1973 et seq.; 28 U.S.C.A. § 1345.‘_

9. Injunction 128 . e
BEvidence established that defendant

. ‘association was not a bona fide independ-
" ent organization but was the defendant

klan thinly disguised under respectable
title. 1.S.C.A.Const. Amends. 14, 15;
Civil Rights Act of 1957, § 131 as amend-
ed and Civil Rights Act of 1964, §§ 201,
206, 701, 707, 42 U.S.C.A. §§ 1971, 20004,
2000a~5, 2000e, 2000e-6; Voting Rights
Act of 1965, § 1 et seq., 42 U.S.C.A. §
1973 et seq.; 28 U.S.C.A. § 1345. '

10. Injunction €=128 :

Evidence established that defendant
klan had appeared in action by United
States for injunction to protect Negro
citizens seeking to assert their civil
rights contrary to contention that the
klan did not exist, had ceased to exist, or
had made no appearance in cause. U.S.
C.A.Const. Amend. 14; Civil Rights Act
of 1957, § 131 as amended and Civil
Rights Act of 1964, §§ 201, 206, 701, 707,
42 U.S.C.A. §§ 1971, 2000a, 2000a-5,
2000e, 2000e-6; Voting Rights Act of
1965, § 1 et seq., 42 U.S.C.A. § 1973 et
seq.; 28 U.S.C.A. § 1345.

11. Constitutional Law &=311
Inasmuch as defendant admitted tha&t
klan's methods were lawless, admissibili-

]
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ty of list of officers and members of
klan in action for injunction to protect
Negro citizens in asserting their eivil

- rights was not precluded on basis that

rights of members of an association to
pursue lawful interest privately and to
associate freely with others are protected
by the i4th Amendment.. U.S.C.A.Const.
Amend. 14; Civil Rights Act of 1957, §
131 and (a) as amended 42 U.S.C.A. §
1971 and (a) and §§ 1983, 1985(3), 18
USCA §§ 241, 242. .

12. Injunctlon =128 C

. Evidence established that defendants
had intimidated, harassed, and otherwwe
interfered with Negroes exercising their
civil rights, persons encouraging Negroes
to assert their rights, public officials,
police officers, and other persons seeking
to accord Negroes their rights and that
acts were part of pattern and practice of
defendants to maintain total segregation
of races in parish. U.S.C.A:.Const.

Amends. 14, 15; Civil Rights Act of 1957,

§ 1381 as amended and Civil Rights Act
of 1964, §§ 201, 206, 701, 707, 42 U.S.C.A.
§§ 1971, 20003, 2000a-5, 2000e,- 2000e-6;

Voting Rights Act of 1965, § 1 et seq.,
42 US.C.A. § 1973 ei seq ; 28 USCA

§ 1345. .

‘

13. Courts @262.4(11)

Acts otherwise lawful may become
unlawful and be enjoined under Civil
Rights Act of 1957 if purpose and effect
of acts is to interfere with right to vote.
Civil Rights Act of 1957, § 131 as amend-
ed 42 U.S.C.A. § 1971.

i4. Civil Rights =1
Elections €819
Civil Rights Act of 1957 applies to
private persons and applies to interfering
with right to register and protects Negro
citizens against coercion, intimidation
and violence, Civil Rights Act of 1957,
§ 131 as amended 42 U.S.C.A. § 1971,

15. Civll Rights ¢&=3, 4

Provisions of 1964 Civil Rights Act
relating to places of accommodation,
equal employment opportunities, and pub-
lic facilities reach any person and any ac-

tion that interferes with enjoyment of
civil rights secured by the Act. Civil
Rights Act-of 1964, §§.208, 206(a), 301,
701 et seq., 707, 42 U.S.C.A. §§ 2000a-2,
2000a~5 (a), 2000b, 2000e et seq., 2000e-6.

»

16 Injunetfion €127 - ca "".':T‘".'
.. Defendants’ interference w1th mghts
0\e Negroes to use public facilities was
relevant to cause of action of United
States against klan and its members for
injunction protecting Negro citizens seek-
ing to assert their rights, where that in-

“terference was part of pattern and prac-

tice of total resistance to Negroes' exer-
cise of civil rights. Civil Rights Act of
1964, §§ 203, 206(a), 301, 701 et seq., 707,
42 U.S.C.A. '§§ 2000a-2, 20003—5(a),

’ 2000b 2000e et seq., 2000e-6.

17. Equity @55 - ' )

* The Nation has a respons:blhty to
supply a meaningful remedy for rxght
it creates or guarantees :

18. Dlecﬁons 4’:9

Statute that is necessary and proper
Tlegislation to carry out power of Congress
to regulate elections for federal office
may also be appropriate legislation to en-
force provisions of i5th, 14th, and 18th
Amendments. U.S.C.A.Const. Amends.
13, 14, 15. " o

19. Elections €4 o

Congress has authority to legislate
concerning any and all elections affecting
federal officers, whether general, special
or primary, as long as they are an in-
tegral part of procedure of choice or
primary effectively controls their choice.
U.S.C.A.Const, art. 1, § 4.

20. Constitutional Law €=50

Under Constitution, Congress had
choice of means to execute its powers.
U.S.C.A.Const. art. 1, § 8, cl. 18.

21. Electlons ¢4 . T T
Under  constitutional provision
granting Congress authority to regulate
manner of holding federal elections, Con-
gress was authorized to enact statutes
regulating registration of voters for such
elections. U.S.C.A.Const. art. 1, § 4.

I
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22. Elections €4 -~ . . )
Statute protecting agamst‘ private
interference before voting stage is neces-

gary and proper legislation under consti-

tution whenever it is reasonably related
to protection of integrity of federal elec- -

toral process. U.S.C.A.anst. art. 1, § 4.‘
28, Electlons &L " * « . .

Right to vote in federal electlop is
privilege of national citizenship derived
from constitution. U.S.C.A.Const. art.

24, Elections ¢4

Congress can by law protect act of -

voting, place wheré it is done, and man
who votes, from personal violence or in-
timidation and election itself from cor-
ruption or fraud, even though state and
federal officers are elected in the same

election.  Civil Rights Act of 1957, § 131 |

as amended 42 U.S.C.A. § 1971, U.S.C.A.
Const. art 1, § 4. C '

25. Elections €4

Section of Fifteenth Amendment to
effect that right of citizens to vote shall
not be denied or abridged by United
States or by any state on account of race,
color or previous condition of servitude
clearly establishes constitutional basis
for Congress to protect right of all citi-
zens to vote in state elections free from
diserimination on account of race. U.S.
C.A.Const. Amend. 15, § 1. ’

26. Elections €23 - . o

Protection of purity of federal polit-
jcal process may be extended against in-
terference with any activity having a ra-
tional relationship with the federal politi-
cal process. Civil Rights Act of 1957, §
131 as amended 42 U.S.C.A. § 1971;
U.S.C.A.Const. art. 1, § 4.

27%. Elections ¢4

Congressional power over voting,
though limited to federal elections, ex-
tends to voter registration activities, in-
cluding registration rallies, voter educa-
tion classes and other activities intended
to encourage registration. Civil Rights
Act of 1957, § 131 as amended 42 U.S.
C.A. § 1971; U.8.C.A.Const. art. 1, § 4.

L S

28. Elections €=3817 L

Federal corrupt practice laws oper-
ate on campaigning stage rather than
voting stage and apply to private persons
having no part in election machinery.

U.S.C.A.Const. art. 2, § 1. 1. %5 iw.yy

S I

29, United States 25 S

~ States’ power over manner of ‘ap-
" pointing presidential electors is similar

to states’ reserved power to -establish
voting  qualifications, = U.S.C.A.Const.
art.2,§1. . . . . .. et

tect integrity of processes of popular
election of presidential electors once that
mode of selection has been chosen by the
state. ' U.S.C.A.Const. art. 2, § 1. :

81, Courts €=262.3(8) '

Acts of defendant klan and defend-
ant member of klan of economic coercion,
intimidation and violence directed at
Negro citizens in parish for purpose of
deterring their registering to vote struck
at integrity of federal political process
and were therefore enjoinable. U.S.C.A.
Const. art. 2, § 1; Civil Rights Act of
1957, § 131 as amended 42 U.S.C.A. §
1971; Voting Rights Act of 1965, § 1 et

. seq., 42 U.S.C.A. § 1973 et seq.

82. Elections =98

Right to vote in federal elections, a

privilege of national citizenship secured
by United States Constitution, includes
right to register to vote. U.S.C.A.Const.
art. 2, § 1.

83. Elections <98 R

Right to register to vote includes
right to be free from public or private
interference of activities rationally re-
lated to registering and to encouraging
others to register. U.S.C.A.Const. art.
2,§1.

34. Injunction ¢>114(3) e

Public accommodations provisions of
Civil Rights Act of 1964 may be enforced
by injunctive relief against private per-
sons seeking to frustrate statutory ob-
jective of statute, Civil Rights Act of
1964, §§ 201, 206, 701, 707, 42 U.S.C.A.
§§ 1971, 2000a, 2000a-5, 2000e, 2000e-6.

© 80. Elections &4 -~ < T UET
Congress has implied power to pro-

I S T T e T T L
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85. Evidence €=265(2) vl

beat and threatened Negro pickets to
prevent them from enjoying right of
equal employment opportunity must be
enjoined from'such conduct. Civil Rights
Act of 1964, §§ 201, 206, 701, 707, 42.
U.8.C.A. §§ 1971, 2000a, 2000a-5, 2000e,
2000e-6. .. :

P T T R YI

¢ ————

Before WISDOM,” Circuit Judge, and
CHRISTENBERRY and AINSWORTH,
District Judges.

WISDOM, Circuit Judge: -

This is an action by the Nétiori against
a klan.* ‘

The United States of America asks
for an injunction to protect Negro citi-
zens in Washington Parishk, Louisiana,
seeking to assert their civil rights. The
defendants are the “Original Knights of
the Ku Klux Klan”, an unincorporated as-

sociation, the ““Anti-Communist Chris-

tian Association,” a Louisiana corpora-
tion, and certain individual klansmen,
most of whom come from in and around
Bogalusa, Louisiana.l W

[1] The defendants admit most of
the allegations of the complaint. Their
legal position is that a private organiza-
tion and private persons are beyond the
reach of the civil rights acts authorizing
the Attorney General to sue for an in-
junction. There is no merit to this con-
tention. . :

[2] Seeking refuge in silence and se-
crecy, the defendants object to the admis-
sion of any evidence as to klan activities.

EXR

We hold, however, that what the klan -

is'and what the klan does hear signifi-

P T
Veran

0

“" cantly on the material issues and on the "
. Defendants who admitted that they ' ‘ A

appropriate relief, -

[3] . In deciding to gr,é.nt the injunc:,’,‘
. tion prayed for, we rest our conclusions _ .
on the finding of fact that, within the .

meaning of the Civil Rights Acts of 1957
* and 1964, the defendants have adopted

a pattern and practice of intimidating, '

‘threatening, and coercing Negro citizens

the Negro citizens. The compulsion with-

in the klan to engage in this unlawful

conduct is inherent in the nature of the
i~ klan. " This is its ineradicable evil.

[4] We find that to attain its ends,

" the klan exploits the forces of hate, preju-
dice, and ignorance.” We find that ize
klan relies on systematic econoniic coer-
cion, varieties of intimidation, and physi-
cal violence in attempting to frustrate the
national policy expressed in civil rights’
legislation. We find that the klansmen,
whether cloaked and hooded as members

. of the Original Knights of the Ku Klux

+ Klan, or skulking in anonymity as mem-

bers of a sham organization, “The Anti-

Communist Christian Association”, or
brazenly resorting to violence on the open
streets of Bogalusa, are a “fearful con-
spiracy against society * * * [hold-

ing] men silent by the terror of [their

acts] and [their] power for evil”.? . .

As early as 1868 General Nathan Bed- |

ford Forrest, the first and only Grand
Wizard of the original Invisible Empire,
dismayed by mounting, uncontrollable
" violence laid to the klan, ordered the klan
to disband and directed klansmen to burn

their robes and hoods.3 General Forrest

was a Confederate cavalry hero, a man
without fear and, certainly to most South-
erners, a man beyond reproach. He an-

* Although this order is cast in the form ¢ 2. Report of the Joint Sclect Committee

of an opinion, it represents the Court's
findings of fact and conclusions of law.

1. Counsel for the individunl defendants
take the position that the defendant klan
does not exist. The proof shows that
the klan continues to exist and to func-

tion as a kian in ths benign name of the - '

“Anti-Communist Christian Asgeciation”.
Sec Section II, A of this opinion.

to Inquire into the Condition of Affairs
in the Late Insurrectionary States (Wash.
1872), p.-28 (Majority Report.) *

_ 3. Testimony of General Forrest before

the Joint Select Commitice. Note 2, p.
6-14, 449-51. '

N

" in Washington Parish for the purpose °
of interfering with the civil rights of

T o
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nounced that he would dissociate hi‘m-
self from all klansmen and cooperate with
public officials and the courts in enfore-
ing law and order. But the founders
of the Invisible Empire had sown drag-
on’s teeth, Do IR
The evil that led General Forrest to
disband the original Ku Klux Klan was
its perversion of purposes by undisciplin-
ed klans led by irresponsible leaders.*
The evil we find in the Original Knights
of the Ku Klux Klan iz an absolute evil
inherent in any secret order holding itself
above the law: “the natural tendency of
all such organizations * * * to vio-
lence and crime.” 5 As history teaches,
and as the defendants’ admissions and
the proof demonstrate in this case, vio-
lence and crime follow as the night the
day when masked men conspire against
socigty itself, Wrapped in myths and
misbeliefs which they think relieve them
of the oblgations of ordinary citizens,
klansmen pledge their first allegiance ts
their Konstitution and give their first
loyalty to & ¢r¢wy in flames, . .o

None of the defendant klansmen is a
leader in his community. As a group,
they do not appear to be representative
of a cross-gection of the community. In-
stead they appear to be ignorant bullies,
callous of the harm they know they are
doing and lacking in sufficient under-
standing to comprehend the chasm be-
tween their own twisted Konstitution
and the noble charter of liberties under
law that is the American Constitution.

[5,6] Legal tolerance of secret so-
cieties must ceaze at the point where
their members assume supra-goveramen-
tal powers and take the law in their
own hands. We shall not allow the mis-

4. In January 1869 General Forrest issued
an order to disbiand which began “Where-
ag, the order of the Ku Klux Klan is in
sume localitica being perverted from its
original honorable azd patrictic pur-
poses * * *" Dayis, Authentic His-
tory: Ku Klux Klan, 125-28, (N.Y.
1028); Carter, The Angry Scar, 216
(N.Y.1959).

5. “There is no doubt about the fact that
great outrages were committed by bands

guided defendants to interfere with the
rights of Negro citizens derived from or
protected by the Constitution of the Unit~
ed States and now expressly recognized
by Congress in various civil rights stat-
utes. We enjoin the Original Knights of
the Ku Klux Klan, its dummy front, the
Anti-Communist Christian Association,
and the individual defendants from in-
terfering with orders of this Court and
from interfering with the civil rights of
Negro citizens in Washington Parish.
Specifically, these rights include: )
(1) the right to the equal use and
enjoyment of public facilities,
. guaranteed by the Fourteenth
Amendment; - . . .

(2) the right to the equal use and
enjoyment of public accommoda-
tions, guaranteed by the Civil
Rights Act, 42 U.S.C. § 2000a;

(8) the right to register to vote and
to vote in all elections guaran-
teed by the Fifteenth Amend-

" ment, by 42 U.8.C. § 1971, and
by the Voting Rights Act of
1965; and o

‘(4) the right to equal employment
opportunities, guaranteed by the
Civil Rights Act, 42 US.C. §
2000e. o
T TR "-“ PPN
[7,8] 'The United States sues under
authority of 42 U.S.C. § 1971; 42 U.S.C.
8% 2000a-5 and 2000e-6. Under those
sections and under 28 U.S.C. § 13435, this
Court has jurisdiction of the action. We
resolve any doubt as to the reach of these
gections in favor of the Government's
standing to sue i a case of this kind. In
ity sovereign eapacity the Nation has a

of disguised men during those years of
lawlessness and oppression. The natural
teadency of all such organizations is to
violence gnd crime; hence it was that
General Forrest and other men of in-
fluence in the state, by the influence
of their moral power, induced them to
disband.” ' Report of the Joint Select
Committee, Note 2, p. 463 (Minority
Report.)
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proper interest in preserving the integri- '

ty of its judieial system, in preventing
klan interference with court orders, and
in making meaningful both nationally
created and nationally guaranteed civil
rights¢ = - ‘ '

R AL
We turn now to detailed findings of
fact. - - : o

A. Background. The invisible realm

of the Original Knights of the Ku Klux
Klan coincides with the Sixth Congres-
sional District of Louisiana. This dis-
trict is composed of the “Florida” par-
ishes, the area east of the Mississippi
River and north of Lake Pontchartrain
claimed by Spain until 1810.7 The events
giving rise to this action took place in
Washington Parish and centered in Boga-
lusa, the largest municipality in the Par-
ish. Bogalusa is on the Pearl River at
a point where the river forms the bound-
ary between Louisiana and Mississippi.
It kas a population of about 14,000 white
Dbersons and 7,500 Negroes,

The Grand Dragon of the Original
Knights of the Ku Klux Klan and Presi-
dent of the Anti-Communist Christian
Association is Charles Christmas of
Amite in Tangipahoa Parish. Saxon
Farmer, who seems to bave an uncanny
capacity for being present whenever
there is racial trouble in Bogalusa, is the
second in command of both organizations,
Grand Titan of the Klan and Vice-Presi-
dent of the Anti-Communist Christian
Association. In February 1955 he was
elected tc both offices simultaneously,
He is also the Exalted Cyclops of one of
the Bogalusa Klaverns (local units). In

6. In United States v, Raines, 1959, 362
U.S. 17, 27, 80 8.0t. 519, 526, 4 L.Ed.
20 624 upholding the constitutionality
of the Civil Rights Act of 1957 in a
suit on behalf of private persons agninst
public officials, the Court snid: “It is
urged that it is beyond the power of
Congress to authorize the United States
to bring this action in support of private
constitutional rights. But there is the
highest public interest in the due ob-
servance of all the constitational guaran-
tees, including those that bear the inost
dircctly on private rights, and we think

1360 this Court entered an ordér in the
case of United States v. McElveen et als.
(C.A.No. 9146) against Saxon Farmer
and others enjoining them from ihterfer-

. ing with the rights of Negro citizens to

voted That order restored to voter reg-
istration rolls of Washington Parish the
names of 1,377 Negro citizens Farmer
and others, then active in the Citizens
Council, had unlawfully purged from the
rolls. e e Ve . o

-[9] The evidence clearly establishes
that the Anti-Communist Christian Asso-
ciation is not a bona fide, independent
‘organization but is the defendant klan
thinly disguised under a respectable title.
At an earlier time, the klan's dummy
organization was called the Bogalusa Gun
Club. The defendants’ efforts to appear
respectable by association may also be
reflected in the location of the klan's
principal office in the Disabled American
Veterans Hall. , ;. .. . . o

.

[10] The officers, members, internal
structure, and method of paying dues of
the ACCA and the klan are identical.
The corporate structure of the ACCA in-
cludes nothing but a charter. The gove
erninig rules and by-laws of the ACCA
are the Xlan Konstitution. The secret
oath for admission and resignation in
both organizations is the klan oath.
Nothing is required of klan members to
become members of the ACCA, except
identifying to the secretary of the klan
unit their assigned secret klan number.
Klan members are then furnished a small
green card with the name Anti-Commu-
nist Christian Association printed there-
on. This Court finds that the defendant

it perfectly competent for Congress to au-
thorize the United States to bs the
guardian of that public interest in n suit
for injunctive relief.”

The parishes of Washington, Tangipahoa,
St. Tammany, St Helena, Livingston,
Ascension, East Foliciana, West Felici-
ana, East Baton Rouge, West Baton
Rouge, Pointe Coupee, and Iberville,

8. Affd, sub, nom. United States v. Thomas,
1062, 362 U,S. 58, 80 S.Ct. 612, 4 L.Ed.2d
535. .
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klan has appeared in this cause. '.l.‘he
pretense that the klan does not exist,
has ceased to exist, or has made no ap-
pearance in this cause is a sham. .

Until recently Washington, Parish was
segregated from cradle to coffin.‘ z}fter
Congress adopted the 1964 Civil Rights
Act, however, the Negroes in Bogalug.a
began a broad scale campaign to g.am
recognition of their rights. Working
through the Bogalusa Voters Lez.igue,
they conducted voter registration clinics,
held mass meetings to call attention to
their grievances, picketed places of pub-
lic accommodations to protest raqially
discrimina‘tory policies, and petitioned
the Mayor of Bogalusa to accord equal-v
rights in voting, public facilitigs, employ-
ment, and education.

The klan has been the center of un-
lawful activity in Washington Parish de-
signed to interfere with the efforts of
Negro citizens to gain equal rights under
the law. Its objective has been to pre-
serve total racial segregation in Boga-
lusa, | -

~B. Defendants’ Admissions. An un-
usual feature of this litigation is the de-
fendants’ damning admissions. ' The de-
fendants admit that the klan's objective
is to prevent Washington Parish Negroes
from exercising the civil rights Congress
recognized by statute. In their plead-
ings, the defendants concede that they
further their objective by—

(a) assaulting, ' -threatening, and
- harassing Negroes who seek to ex-
-ercise any of their civil rights,
and assaulting, threatening and
harassing persons who urge that
 negroes should exercise or be ac-
“corded those rights; - .

(b)' commitiing, threatening to com-
" mit, and urging others to com-
mit cats of economic retaliation
. against Negroes who seek to ex-
ercise these rights, and against
any persons who urge that Ne-
groes should exercise or be ac-
corded these rights, or who per-
mit open, free and public discus-
sion on the issue;

(¢) threatening and intimidating pub-
lic officials and businessmen who

- accord or seek to accord Negroes

* their rights without regard to race

.. or color. : . —_

The reason for the admissions was evi-
dent at the trial and is evident in the
defendants’ brief. The United States
subpoenaed over a hundred witnesses

and, no doubt, was prepared to prove .

every allegation in the complaint. Be-
cause of the defendants’ admissions, the
disputed issues were few and only a few
witnesses were called. As a result, the
klan avoided an airing of its activities
that necessarily would have occurred had
a large number of witnesses testified.
Not content with the success of this
maneuver, the defendants objected to
the introduction of “any evidence per-
taining to the activities of the Ku Klux
Klan” on the grounds that (a) the klan
had ceased to exist and (b) “delv[ing]}
into these unrelated matters” was solg-
ly “to expose” the XKu Klux Klan, an
invasion of the “privacy and individual
freedoms of all these defendants”.'

As indicated earlier, however, the nature

of the klan’s activities bears directly on
the existence of a pattern and practice
of unlawful conduct and also on the
sort of decree that should be issued.

The Government subpoenaed member-
ship lists and records of the klan. The
defendants failed to produce these rec-
ords and at the hearing explained that

all of the records of the klan had been '

destroyed as a matter of klan policy aft-
er suit was filed. The Court ordered
Christmas, Farmer, and John Magee, the
treasurer, to compile from memory lists
of officers and members. Counsel for
the defendants objected to the admissi-
bility of the lists for the reasons that:
(1) there were no lists and records in
the custody of the defendants; (2) the
requirement was an invasion of the
rights of privacy and association. The
defendants did not rely on the Fifth
Amendment privilege against self-in-
crimination; they relied on NAAGP v.
State of Alabama, 1958, 357 U.S. 449, 78

161

338 . » - 250 FEDERAL SUPPLEMENT

S.Ct. 1163, 2 L.EA.2d 1488. The Court
overruled the objectiona.

[11] NAACP v. State of Alabama
does not support the defendants’ posi-
tion. In that case Justice Harlan, speak-
ing for a unanimous Court, held that the
rights of the members of the NAACP
to pursue their lawful interests privately
and to associate freely with others were
protected by the 14th Amendment. Ac-
cordingly, the NAACP was relieved of
the necessity of turning over its member-
ship list to the State of Alabama., In
reaching that decision the Court distin-
guished People of State of New York
ex rel. Bryant v. Zimmerman, 1928, 278

15, 1965, 86 S.Ct. 194 pretermits the
question at issue in Zimmerman and
NAACP v. State of Alabama, -

C. Out of Their Own Mouths. (1)
The XKonstitution of the Original Ku
Klux Klan embodies “the Supreme Law
of the Realm”. *Article I states that one
of the objects of the organization is to
“protect and defend the Constitution of
the United States”; but another object
is to “maintain forever Segregation of
the races and the Divinely directed and
historically proven supremacy of the
White Race”. The preamble reaffirms
“the principles for which cur forefathers
mutually pledged and freely sacrificed

U.S. 63, 49 S.Ct. 61, 73 L.Ed. 184, a case * their lives, their fortunes, and their sa-

involving a New York Chapter of the Ku
Klux Klan. A New York statute requir-
ed any unincorporated association which
demanded an oath as g condition to mem-
bership to file with state officials copies
of its “constitution, by-laws * *
a roster of its membership and a list of
its officers”. In Zimmerman the Court
found that the statutory classification
Was reasonable, because of the “manifest
tendency on the part of one class to make
the secrecy surrounding its purposes and
membership a cloak for acts and conduct
inimical to personal rights and public
welfare, * % % qp 1o matter of
common knowledge that this organiza-
tion [the klan] functions largely at night,
its members disguised by hoods ang
gowns and doing things calculated to
strike terror into the minds of the
people’”, The Supreme Court reaffirm-
ed this distinetion in NAACP v. State
of A]abama.v Justice Harlan pointed out:

“[In Zimmerman] the Court took
care to emphasize the nature of the
‘organization which New York
sought to regulate. The decision
was based on the particular char-
acter of the Klan’s activities, involv-
ing acts of unlawful intimidation
and violence * * % of which the
Court itself took judicial notice.”

Here the defendants admit that the
klan’s methods are lawless. Albertson

cred honor two centuries ago”; but Ar-
ticle II limits the membership to “ma-
ture, Native-born, White, Gentile Men
* * % who profess and practice the
Christian Faith but who are not mem-
bers of the Roman Catholic Church”.

(2) Printed with the Konstitution isa
Proclamation stating that it must be
“STRICTLY ADHERED TO.” The
Proclamation states that “ALL REALM
work is carried on by a chain of com-
mand”, establishes the organization
along military lines, defines the duties
of the various officers and committees,
and describes “The Way of the Klavern”,

“All Klaverns will have at least five
armed guards with flashlights posted
during regular meetings.” . However,
“No one will be allowed to carry a gun
inside the Klavern during regular meet-
ings except the Knight Hawk (Keeper of
the Klavern).” )

A Klokan’s (Klavern Investigator’s) du-
ty is “to investigate all questionable mat-
ters pertaining to the Klavern”, “Any
Klansman who is known to violate our
rules, especially those that give informa-
tion to any aliens [non-members] shall
be expelled immediately, then is to be
watched and visited by the Wrecking
Crew if necessary”. (Emphasis added.)
Moreover, each klan unit “will set up
at least one team of siz men to be used
for wrecking crew. These men should
be appointed by the Klokan in secrecy”.

i

e e b B b e b b e s

V. Subversives Activities Board, Nov. . As judges charged with the duty of
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drawing inferences from the demeanor
of witnesses, we observed that a former
klansman exhibited uneasiness for fear
of klan reprisals, when questioned as to
the function of the klan “wrecking crew”.
The defendants’ testimony relating to
the purpose and functions of the wreck-
ing crew was evasive. There is no doubt
however that the wrecking crew per-
formed disciplinary functions and ?haf:‘

a4 -

the discipline could be severe."

(8) The Oath of Allegiance require.s
faithful obedience to the “Klan’s Konsti-

tution and Laws”, regulations, “rulings
and instructions of the Grand Dragon”.
“PROVIDENCE ALONE PREVENT-
ING”. :Klansmen must swear :‘foz.’ever"
to “keep sacredly secret . % - .- all
. matters and knowledge of the’
[one asterisk is Klanese for

‘Klan’; -four asterisks mean “Origmal“

Knights of the Ku Klux Klan]
[and] never divulge same nor even cause
same to be divulged to any person in the

whol: world”. "As if this were not:

enough, the {Cath also requires }{Iansmen
to swear that they “solemnly vow and
most positively swear” never *‘to yield
to bribe, threats, passion, punishment,
persecution, persuasion, nor any intice-
ments (sic) whatever . . .’ for the
purpose of obtaining . . . a secret
or secret information of the XXXX.”
Section IV on “XXXX ISHNESS"” goes
a little further. In this section of the
oath the klansmen must swear to “keep
secret to [himself] a secret of a2 man
committed to him in the sacred bond of

i

example:’ o

* manship. The crime of violating this"

oath, treason against the United States
of America, rape, and malicious murder
alone excepted.” (Emphasis added.) In
pure kianese, the klansman pledges his
“life, proi)erty, vote, and sacred honor”
to uphold “unto death” the Constitution
and “constitutional laws”. (Emphasis
added.) But he ends by swearing that
he will “zealously shield and preserve
* % * free segregated public schools,
white SUPREMACY.” o

9. On two occasions, the Court found it
necessary to warn the witnesses of the

(4) The “Boycott Rules” give a good
dea of the Klan's coercive tactics. For

“The Boycott Committee (one mem-~
ber from each local unit appointed
‘by the Exalted Cyclops) shall have
exclusive investigative authority and
‘it shall not act at any time with less
than three members present. *N*
. (1) No person or subject upon whom ‘

a boycott shall have been placed

shall be patronized by any member.

.# % % Boycotts shall be imposed _
"upon subjects who are found to be
violating the Southern {raditions. ...

* % * PBoycotts shall be placed

upon all members of the Committee -

who publicly served with Bascom

Talley in his efforts to promote the

Brooks Hays meeting. Boycotts

.shall be placed upon any merchant -
‘using Negro employees to serve or -
wait upon persons of the white race.

(Service Stations using Negroes to

pump gas are excluded.) o '

Boycotts shall be placed against a -

'subject who serves Negroes and
whites on an integrated basis.

Boycotts shall be placed upon a sub- "’

ject who allows Negroes t_o,:_usg -

White rest rooms, ¥ ok % o

-No member shall be punished for
violation of the rules by a member

of his family under twelve ‘(12)

years of age. = : ) '

Any member who shall after a hear-

ing have been found guilty of per-

sonally patronizing a subject listed
on the boycott list shall be wrecked
by the wrecking crew who shall be
appointed by the Committee. (Em-
phasis added.) * ¥ * :

Second offense—If a member is

found guilty of personally violating

the boycott list he shall be wrecked
and banished from the Klan.”

It is not surprising that the attorneys
for the United States had difficulty ex-
tracting from klansmen answers to ques-
tions.®

oy

-t .

P

penalty for perjury. The Court recessf:d
the hearing to allow time for the wit-
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(5) In keeping with its false front and
as bait for the devout, the Klan purports
to perform its dirty work in the name of
Jesys Christ. The first object stated in
the “Objects and Purposes” clause of
the Konstitution of this anti-Roman
Catholie, anti-Semitic, hate-breeding or-
ganization is to “foster and promote the
tenets of Christianity”. The Proclama-

“tion requires the Kludd (Klavern Chap-

lain) to “open and close each meeting
of the Klavern with prayer”. Setting
some 'kind of a record for sanctimonious
cant, the Proclamation directs the Kludd
to “study and be prepared to explain the
12th chapter of ROMANS at any time,
as this is the religious foundation of the
Invisible Empire”. (Emphasis added)

Saint Paul, Apostle to the Gentiles,
wrote his Epistle to the Romans in Cor-
inth, midway between Rome and Jeru-
salem. Addressing himself to J ews and
Gentiles, he preached the brotherhood
of man: “Glory, honour, and peace, to
every man that worketh good, to the Jew
first, and also to the Gentile: For there
is no respect of persons with God.” 10
In the Twelfth Chapter of Romans, Paul
makes a beautiful and moving plea for
tolerance, for brotherly love, for return-
ing good for evil: .

9 Let love be without dissimula-
tion. Abhor that which is evil;
cleave to that which is good.

10 Be kindly affectioned one to
another with brotherly love; in hon-
our preferring one another; * * *

14 Bless them which persecute
you: bless, and curse not. * * *

17 Recompense to no man evil for
evil. Provide things honest in the
sight of all men.

18 If it be possible, as much as
lieth in you, live peaceably with all
men, :

19 Dearly beloved, avenge not
yourselves, but rather give place un-

nesses to refresh their recollection, and
to find, if possible, any membership lists.
On one ocension, a witness pleaded the
Sth Amendment when, in a colloquy with
the Court, it was apparent that he was

to wrath: for it is written, Ven-
geance is mine; I will repay, saith
the Lord, o

20 Therefore if thine enemy hun-
ger, feed him; if he thirst, give
him drink; for in so doing thou
shalt heap coals of fire on his head.

21 Be not overcome of evil, but

overcome evil with good.” )

These words must fall on stony ground

in the Klaverns of a Klan.

D. Specific Findings of Klan Intimi-
dition and Violence. We select the fol-
lowing examples of the defendants’ act

Iof intimidation and violence., -

(1) January 7, 1965, former Congress-
man Brooks Hays of Arkansas, at the
invitation of religious, business, and civie
leaders of Bogalusa, was scheduled to
speak in Bogalusa at St. Matthews
Episcopal Church Parish House on the
subject of community relations. The
meeting was to be open to both Negroes
and whites and it was planned that seat-
ing would be on a racially non-segregated
basis. ~ After learning of the proposed
appearance of Mr. Hays and the arrange-
ments for an unsegregated meeting, the
Klan and its members protested tn the
Mayor and the members of the Commis-
sion Council and, by means of threats of
civil disorder and economic retaliation
against local businessmen who supported
the meeting, caused the withdrawal of
the invitation to Mr. Hays to speak
December 18, 1964, before the Hays in-
vitation was withdrawn, the Mayor of
Bogalusa and Police Commissioner Ar-
nold Spiers, in an effort to head off pos-
sible civil disorder, appeared at a Klan
meeting at the Disabled Veterans Hall.
The show of force at this meeting by
over 150 hooded Klansmen unquestion-
ably intimidated public officials in Bogu-
lusa and, later, hindered effective police
action against Klan violence. On the
stand, Mayor Cutrer admitted that he

afraid of klan reprisal for testifying as
to klan records; he withdrew his plea of
privilege and testified.

10. Romans, Chap. II, v. 10-11.
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was “fn'gh'tened when he looked into 150
pairs of eyes”.

(2) Since at least January 28 1965,
the defendants, including Saxon Farmer,
Russell Magee, Dewey Smith, Randle C,
Pounds, Billy Alford, Charles McClendon,

- James Burke, and other members of the

defendant Klan, have made a practice of
going to places where they anticipated
that Negroes would attempt to exercise
civil rights, in order to harass, threaten,
and intimidate the Negroes and other
persons. For this purpose, members of
the defendant Klan have gone to Frank-
iinton, Louisiana, when Negro citizens
of Washingfon Parish were expected to

apply to register as voters, have gone to

restaurants in Bogalusa when Negroes
were seeking or were expected to seek
service, and have gone to locations in
downtown Bogalusa and near the Boga-
lusa Labor Temple when Negroes were
attempting or were expected to demon-
strate publicly in support of equal rights
for Negroes.

(3) William Yates and Stephen Miller,
two CORE workers, came to Bogalusa in
January 1965. The Grand Dragon and
Grand Titan of the Klan, defendants
Charles Christmas and Saxon Farmer,
appeared at the Mayor’s office to ask the
Mayor to send William Yates and Ste-
phen Miller out of Bogalusa. Mayor
Cutrer indicated that he could do noth-
ing. The next day, February 8, 1965,
three Klansmen, James Hollingsworth,
Jr., James Hollingsworth, Sr., and Delos
Williams, with two other persons, Doyle
Tynes and Ira Dunaway, attempted to
insure Yates’ and Miller’'s departure.
This group followed Yates and Miller and
assaulted Yates.

(4) February 15, 1965, defendant Vir-
gil Corkern, Klansman, and approximate-
1y 80 other white persons attacked by Ne-
gro citizens and damaged the car in which
they were riding. This occurred because
the Negroes had sought service at a gaso-
line station in Bogalusa. On that same
day, Corkern and other persons gathered
at Landry’s Fine Foods, a restaurant in
Bogalusa, to observe Negroes seeking
service at the restaurant. Corkern and

one other entered the restaurant brand-
ishing clubs, ordered the Negroes to leave
and threatened to kill Sam Barnes, a
member of the Bogalusa Voters League,
who had come fo the restaurant with
six Negro women.

(5) March 29, 1965, defendants Har-

‘die Adrian Goings, Jr., Klansman, and

Franklin Harris, Klansman, shortly after
meetings had been held at the Bogalusa
Labor Temple, threw an ignited tear gas
‘canister at a group of Negroes standing
near the Labor Temple. Goings, Jr. then
tried to disguise his car by repainting it
and removing the air scoop from the fop
to prevent detection of this crime.
Goings or other Klansmen used this same
¢ar in May of 1964 o burn a cross at the
home of Lou Major, edltor of the Boga-
lusa newspaper.

(6) April 7, 1965, defendants Latti-
more McNeese and E. J. (Jack) Dixon,
Klansman, threatened Negro citizens
during the course of a meeting at the
Labor Temple by brandishing and ex-
hibiting a gun at Negroes standing out-
side the Labor Temple.

(7) April 9, 1965, defendants Billy
Alford, Klansman, Randle C. Pounds,
Klansman, Lattimore McNeese, Charles
MecClendon, and James Burke, Klansman,
with other persons, went to the downtown
area of Bogalusa where Negro citizens
were participating in a march to the
Bogalusa City Hall to protest denial of
equal rights. Pounds, McClendon, and
Burke, in a group, moved out to attack
the marchers. Pounds assaulted the
leader of the march, James Farmer, with
a blackjack; McClendon and Burke were
temporarily deterred from the threaten-
ed assault, but immediately thereafter
assaulted a newsman and an FBI agent.
Alford assaulted one of the Negroes par-
ticipating in the march.

(8) May 19, 1965, Virgil Corkern,
Klansman, two sons of Virgil Corkern,
and other white persons went to Cassidy
Park, a public recreation area maintain-
ed by the City of Bogalusa, for the pur-
pose of interfering with the enjoyment
of the park by Negroes and white CORE
workers who were present at the park

o,
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and using the facilities for the first time
on a non-segregated basis. The Corkern

group entered the park and dispersed the

Negro citizens with clubs, belts, and oth-

er weapons.

(9) Negro members of the Bogalusa
Voters League, unable to exercise their
civil rights and also unable to obtain

. from police officials adequate protection

from the Klan, filed suit June 25, 1965,
in the case of Hicks v. Knight Civ.Ac.

. No. 15,727 in this Court. The complaint

asks for an injunction requiring officers
of the City of Bogalusa tc open the public
‘parks and to operate such parks without
racial diserimination, and also requiring

“law enforcement offlcers of the City,
Parish, and State to protect the Negro-°
plaintiffs and other Negroes from physi- ,

cal assaults, beatings, harassment, and
intimidation at the hands of white citi-
zens, July 10, 1965, this Court issued
an injunction in Hicks v. Xnight enjoin-
ing certain city and parish law enforce-
ment officers from failing to use all rea-
sonable means to protect the Negro plain-
tiffs and others similarly situated from
physical assaults and beatings and from
harassment and intimidation preventing
or discouraging the. exercise of their
rights to picket, assemble peaceably, and
advocate equal civil rights for Negroes.
The preliminary injunction is still in full
force and effect. Even after this Court
issued its order July 10, 1965, the defend-
ant Klansmen continued to interfere with
Negro citizens exercising civil rights and

interfered with performance of the du- -

ties of law enforcement officials under
the injunction in Hicks v. Knight.

(10) July 11, 1965, during a Negro .

march in downtown Bogalusa, defendants
Randle Pounds, Klansman, H. A. Goings,
Jr., Klansman, Franklin Harris, Xlans-
man, and Milton E. Parker were present.
Harris and Goings passed out 25-30
2 x 2 clubs to youths and Pounds station-
ed the youths along the march route,
Parker was arrested by a City policeman
along the route of march for dlsturbmg
the peace.

(11) Included in the exhibits are a
number of handbills bearing the caption,

77-580 O0—81——11

250 FEDERAL SUPPLEMENT e emeae e

“Published by the Original Ku Xlux Klan
of Louisiana”. These are crude, scur-
rilous attacks on certain Bogalusa citi-
zens who advocated a moderate approach

.to desegregation. For example, in one

handbill an Episcopal minister is accused
of lying for having said that he had re-
ceived - calls threatening to bomb his

" church; the minister’s son is said to be

an alcoholic, to have faced a morals
charge in court, and to have been com-
mitted to a mental institution. The
handblll adds: el IRl DOG
“The Ku Klux Klan is now in the
. process of checking on Reverend
————_ '3 [naming him] moral
- standards. If he is cleared you will
. be so informed, If he is not cleared,
you will be informed of any and all
misdeeds or moral v1olatxon of hxs
in the past.”” .. it it
In the same hangbill the Klan announced
that it was “boycotting businesses which

. cater to integration such as Mobile Gas

Stations, etc.” Mobile Gas Station is a
business competitor of the defendant,
Grand Titan Saxon Farmer g

" All of ‘the handbills attempt to mtlmx-
date public. officials,. the Governor of
Louisiana, the Congressman from the
Sixth District, the Mayor of Bogalusa,
and federal judges (by name). Some-
times the atterapted intimidation is by
threat of violence, sometlmes by char-
acter assassmatlon “We quote, for exam-
pIE‘ . . .."r s pp

(a) “On numerous occasmns we
. have been asked by local officials to

refrain from any acts of violence

upon this outside secim that has in--

.vaded our city. Being a christian

organization, we have honored these

requests each time. How much long-
er can we continue??? Contrary to
what the liberal element would have
you think, this memorandum is not
~ the work of racist and hate mongers
or trouble makers, as Governor ‘Big

John' McKeithen calls us. We are

God fearing white, southerners who

believe in constitutional government

and the preservation of our Amer-

ican heritage, L
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“If your governor would have
done the right thing to start with, he
would have refused to protect these
local and outside agitators and did
just what one great southern gov-
ernor did. - He refused to pro-
tect this outside element, (CORE,
NAACP, SNICK, ETC.), at the ex-
pense of his state. He chose, in-
stead, to let LBJ and Katzenbach
protect them. Only after the city of

. Bogalusa had spent $96,000, did he

(Big John McKeithen), make any
effort to ease the sﬂ:uatxon in thxs
cxty " R -

(b) apg th% "people tried to pre-'.-" -

gserve our Southern way of life, the
Mayor and Council were slowly sell-
ing the people out at every turn.
The Mayor has repeatedly GIVEN
in. James Farmer did not have the
support of the local Negroes. Mayor
Cutrer is not giving the city of
Bogalusa to the negro citizens of
Bogalusa. No. He is giving the
city to James Farmer and a handful
of Negro Teenagers. NO PRES-
SURE was put on James Farmer
and Dick Gregory to keep them out
of Bogalusa. Not by the Mayor,
the State Representative, the State
Senator, or Congressman Morrison.
This was not so when the WHITE
CONSERVATIVES wanted to stage
a Rally. Pressure was exerted from
all levels, even the invited guest
speakers were ‘leaned on’.

“The Governor, the Congressman,
Jimmy Morrison, or his com-rats,
Suksty Rayborn, and Buster Sheri-
dan. John McKeithen asked for our
vote and promised to serve the
PEOPLE. We now ask, Big John,
isn’t this TRUE? What is happen-
ing under your administration?

“Here is the list of elected offi-
cials who COULD & AND SHOULD
have helped the People of Bogalusa.
All these should be tarred and
feathered. .

v

.. MAYOR JESSIE CUTRER |
- .REPRESENTATIVE SHERIDAN
. SENATOR SIXTY RAYBORN
.. SHERIFF DORMAN CROWE
l "CONGRESSMAN JIMMY MORRI-
e SON - vt
GOVERNOR JOHN McKEITHEN
?.'VSENATOR RUSSELL LONG
" “Now, ‘the QUESTION. Why
. . have these men, elected by the
" WHITE people turned their back on
. us in our time of need? . . ...,
C::“Is Communism so close? Who
_,bought them? Who bought ' their
.HONOR and FOR HOW MUCH m
(¢) “The Ku Klux Klan is strongly
organized in Bogalusa and through-
out Washington and St. Tammany
Parishes. Being a secret organiza-
tion, we have KLAN members in
~every conceivable business in this
- area, We will know the names of all’
who are invited to the Brooks Hayes
meeting and we will know who did
and did not attend this meeting.
Accordingly, we take this means to
urge all of you to refrain from at-
tending this meeting. Those who
do attend this meeting will be tag-
ged as intergrationists and will
~ be dealt with accordingly by the
Knights of the KU KLUX KLAN.”

[12] E. Summary of the Facts. We
find that the defendants have admitted
and the proof has shown that they in-
timidated, harassed, and otherwise inter-
fered with (1) Negroes exercising their
civil rights, (2) persons encouraging
Negroes to assert their rights, and (8)
public officials, police officers, and other
persons seeking to accord Negroes their
rights. These acts are part of a pattern
and practice of the defendants to main~
tain total segregation of the races in
Washington Parish. The pattern creates
an effect extending beyond the effect of
any particular act or practice. A Negro
who is clubbed in a puble park may fear
to order coffee in a segregated sandwich
shop or he may decide that it is the bet-
ter part of valor not to exercise voting
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rights. The owner of the sandwich shop
whe receives threatening calls for hav-
ing served Negro patrons may conclude
that taking care of his family comes
ahead of hiring Negro employees. The
intimidation or violence may be effective
not only as to the particular individual
against whom jt is directed but also as
to others who may be less courageous
than the Negroes brave enough to parade
in Bogalusa or register to vote in Frank-
linton. The acts of terror and intimida-
tion admitted or proved in this case, acts
characteristic of a masked, secret con-
spiracy, can be halted only by a broad
order enjoining the defendants from un-
lawfully interfering with the exercise of
civil rights by Negro citizens. S
o o, < IIL TR
The defendants contend that the com-
plaint fails to state a claim upon which
relief can be granted. They start with
the doctrine that the 14th and 15th
Amendments apply only to state action or
action under color of state law. A. This
moves them to conclude as a matter of
statutory construction, that Congress did
not purport to enforce civil rights against
private persons. Moreover, so they ar-
gue, the 1957 Act applies to interference
with “voting” not to interference with
“registering’”. B. And, they say, if civil
rights acts ‘do authorize enforcement
against private persons (not owners or
11, See United States v. Cruikshank, 1875,
92 U.S, 542, 23 L.Ed. 538; Slaughter-

House Cases, 1873, 16 Wall. 36, 21 L.Ed.
8904.

12. Tn 1894 Congress repealed most of the
provisions ‘ dealing with federal supervi-
sion of elections. Two general provisions
for criminal sanctions were left standing:
42 US.C. § 241 (originally Section 6
of the Civil Rights Aect of 1870, later
Section 5508 of the Revised Statutes)
providing criminal sanctions against con-
gpiracies to deprive any citizen of any
right secured by the Constitution and laws
of the United States; and 42 US.C. §
242 (originally Section 2 of the Civil
Rights Act of 1866, later Section 5510
of the Revised Statutes (1873), as amend-
ed in 1909, 35 Stat. 1092 by adding the
word “wilfully’) providing criminal sane-
tions against the deprivation of consti-

managers of a place of public accommn-
dation) the statutes are unconstitution-
al. . } LA e

i
‘ '

-..'u‘ &.A‘ BN A
.

‘(1) The Civil Rights Act of 1957. In

the field of civil rights the problem of
enforcement is more difficult than the
problem of legislative definition. The
choice-of remedy determines whether an
act of Congress simply declares a right
or carries -machinery for meaningful
performance of the statutory promise.
In the past, an obvious hiatus has been
the lack of effective sanctions against
private persons interfering with a citi-
zen's exercise of a civil right.  This lack
may be explained by a number of rea-
sons, ~ (a) Congress has been reluctant
to assert affirmatively by legislation its
responsibility to protect the privileges
and immunities of citizens of the United
States, for fear of imperiling the bal-
anced relationship between the states-and
the Nation.l! (b) Courts have narrowly
construed criminal sanctions available in
Sections 241 and 242 of Title 1822 (e)
Congress and the courts have been se-
verely limited by the doctrine of state
action, in spite of the trend toward an
expansive view of what is state action.13
(d) Congress has been wary of using an
equitable remedy in civil rights legisla-
tion. The Constitution guarantees an ac-
cused in a crlmmal case the rxght to in-

tutmnul nghts, prmleges, nml 1mmumhes
under color of state Iaw. See United
States v. Williams, 1951, 341 U.S. 70,
71 S.Ct. 581, 95 L.Ed. 758 restricting
Section 241 to those cases in which the
right allegedly violated is an incident to
national citizenship. See also Screws v.
United States, 1945, 325 U.S. 91, 65 S.Ct.
1081, 89 L.Ed. 1495 construing Scction
242 as requiring specifie intent to deprive
a person of the right made specific by the
Constitution or laws of the United States.
Scetions 241 and 242 are now before the
Supreme Court again. United States v.
Price, Nos. 59, 60, October Term, 1965;
United States v. Quest, No. 65, October
Term, 1965.

13, See Civil Rights Cases, 1883, 103 U.S.
3, 3 S.Ct, 18, 27 L.Ed. 835; United States
v. Reese, 1876, 92 U.S. 214, 23 L.XEd.
563.
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dictment by a grand jury and trial by a
jury of the vicinage. Enforcement of
civil rights through the use of an in-
junction and the contempt power of the
courts would by-pass the jury system.t
However, in communities hostile to civil
rights and resentful against “outside”,
that is, federal mterference, mJunctlve
relief may be the most effectlve method
of enforcing civil rights. = .. | .. | o

Congress con51dered the pros and cons
of these and many other issues when the

- - . P P 4
14, Hernce ths compromlse affectmg Juryu
trials in the 1957 Act: criminal contempt
cases arising under the act may be tried
by district courts without juries, except
where a person convicted is fined more
than $300 or imprisoned for more than 6
months, 71 Stat. 638 (1957), 42 U.S.C.
§ 1995, R

15. President Trhman's Committee on Civil
Rights submitted cqually brond recom-
mendations, - See Report, To Seccure
These Rights, 151-161 (1947).° v

{6. In a hearing before the House Judi-
ciary Committee on the Civil Rights Bill,
Attorney General Herbert Brownell ex-
plicitly explained the purposes and scope
of the proposed amendments to Section
1971 of Title 42:

“The most obvious one of these defects
in the law is that it does not protect
the voters in Federal elections from
unlawful interference with their voting
rights by private persons-—in other
words, 1971 applies only to those who
act ‘under color of law’ which means
public officials, and the activities of
private persong and organizations de-
signed to disenfranchise voters in Fed-
eral or State elections on account of
race or color are not covered by the
present provisions of 1971. And so we
say that the statute fails to afford the
voters full protection from diseriminn-
tion: which was contemplated by the
Constitution, especially the 14th and
15th amendments.
“Also this scction 1971 is defective in
another respect, because it fails to
latlge in the Department of Justice and
The Attorney General any authority to
invoke civil remedies for the enforce-
ment of voting rights. And it is par-
ticularly Iacking in any provision which
would authorize the Attorney General
to apply to the courts for preventive re-
lief against the violation of these vot-
ing rights.
“And we think that this is also a major
defect. The ultimate goal of the Con-
250 F.Supp.—22v2

Administration sul:nntted an omnibus '.

civil rights bill in 195635 ‘The focal is-
sues—the contempt power, the jury sys-
tem, and the relationship of the States
with the Nation—produced one of the
great debates in American parliamentary
hitsory. By the time the bill was cul
down to a voting rights law, as the Civil
Rights Act of 1957, 71 Stat. 634, Con-

gress and the country thorougly under-’

stood the significancg of the legislation.2¢
Congress had opened the dqqr, thgn near-

stitution and the Congress is the safe- o

* guarding of the free exercise of the
. voting right, acknowledging of course,
. 'the legitimate power of the State to
* prescribe necessary and fair voting
qualifications. And we believe that
civil proceedings by the Attorney Gen-
eral to stop any illegal interference
and denial of the right to vote would
be far more effective in achieving this
goal than the private suits for dam-
ages which are presently authorized
by the statute, and far more effective
' than the criminal proceedings which are
authorized under other laws which, of
course, can never be used until after
the harm has been actually done.
“No preventive measures can be brought
under the criminal statutes. So I think
—and X believe you will agree with
me—that Congress should now recog-
nize that in order to properly execute
the Constitution and its amendments,
and in order to perfect the intended
application of the statute, section 1971
of title 42, United States Code, should
-be amended in three respects:
“First, by the addition of a section
which will prevent anyone, whether act-
ing under color of law or not, from
.. threatening, intimidating or coercing an
individual in his right to vote in any
election, general, special, or primary,
concerning candidates for Federal of-
fice.
“And’ second, to authorize the Attor-
ney General to bring civil proceed-
ings on behalf of the United States or
any aggrieved person for preventive or
other civil relief in any ease covered
by the statute.
“And third, an express provision that all
State administrative and judicinl reme-
dies need not be first exhausted before
resort to the Federal courts.” [Ilear-
ings before Subcommittee No. 5 of
the Committee on the Judiciary, 85th
Cong., 1st Sess., p. 570 (1057) ]

.
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ly shut, to national responsibility for pro-
tecting civil rights—created or guaran-

teed by the Nation—by injunction pro-

ceedings against private persons.

Part IIT of the Administration's bill, '

as originally proposed, would have au-

thorized the Attorney General to file suit

against any person who deprived or was
about to deprive any citizen of any civil
right. The compromise that became the
Civil Rights Act of 1957 limits civil ac-
tions to protection of voting rights in
special, general, or primary elections
where federal officers are elected.

Before the 1957 Act, Section 1971

(now 1971(a)) was enforced either by an’

‘is about to engage in any act or
practice which would deprive any
other person of any right or privi-
lege secured by subsection (a) or
(b), the Attorney General may in-
stitute for the United States, or in
the name of the United States, a civil
action or other proper proceeding for
preventive relief, including an ap-
plication for a permanent or tempo-
rary injunction, restraining order,
or other order. In any proceeding
hereunder the United States shail
be liable for costs the same as a
private person.” (Emphasis added.)

The House Report on the Act—there

action for damages under 42 U.S.C. § was no Senate Report—clearly states

1983 and § 1985(3) or by a criminal ac-
tion under 18 U.S.C. §§ 241, 242, The
1957 Act adds four subsectlons to Sectlon
1971, including:1?

“(b) No person, whether acting un-
der color of law or otherwise, shall
intimidate, threaten, coerce, or at-
tempt to intimidate, threaten, or co-
erce any other person for the pur-
pose of interfering with the right
of such other person to vote or to
vote as he may choose, or of caus-
ing such other person to vote for,
or not to vote for, any candidate
for the office of President, Vice
President, presidential elector, Mem-
ber of the Senate, or Member of the
House of Representatives, Delegates
or Commissioners from the Terri-
tories or possessions, at any general,
special, or primary election held sole-
ly or in part for the purpose of se-
lecting or electing any such can-
didate.

“(¢) Whenever any person has en-
gaged or there are reasonable
grounds to believe that any person

ey g

17. Section 1971(a) derived from the Civil
Rights Act of 1870, defined voting rights
as follows:

“(a) All citizens of the United States
who are otherwise vqualified by law to
vote at any election by the people in
any State, Territory, district, county,
city, parish, township, school district,
municipality, or other territorial sub-

the purpose of the amendments 1o 1971:

“[TThis section adds new matter.
The provision is a further declara-
tion of the right to vote for Federal
offices. It states clearly that it s
unlawful for a private individual as
well as one acting under color of law
to interfere or attempt to interfere
with the right to vote at any gen-
eral, special or primary election

- concerning Federal offices. This
amendment, however, does not pro-
vide for a remedy. However, the
succeeding subsection of the amend-
ment, which is designated subsection
(e), does provide a remedy in the
form of a eivil action instituted on
the part of the Attorney General.”
House Report No. 291, to accompany
H.R.6127, U.S. Code Cong. and Adm.
News 1966, 1977 (1957) (Emphasis
added)

Although Congress narrowed the sub-
ject matter of the statute to voting
rights, there is nothing narrow about the
scope of the Act as to interference with
voting rights. The statute is not limited

division, shall be entitled and allowed to
vote at all such elections, without dis-
tinetion of race, color, or previous con-
dition of servitude; any constitution,
law, custom, usage, or regulation of
any State or Territory, or by or un-
der its authority, to the contrary not-
withstanding”. .

i
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to physical acts or to direct mte“ferenee
with the act of voting but applies to—
“any act or practice which would
deprive any other person of any

right or privilege secured by subsec- *

Tl e

tion (a) or (b) * kK ot
The statute apphes to “any person" who
shall— e

¢4

tempt to intimidate, threaten, or

with the nght of such person to .
vote.” Lt RS

There is no doubt that this language
applies to private individuals. And there
is very little doubt that the Act protects
the right to regiser and to engage in ac¢-
tivities encouraging citizens to register.
As discussed more fully elsewhere, regis-
tration is an integral, indispensable part
of the voting process.’® It is also a stage
that is vulnerable to abuse by the regis-
trar or to unlawful conduct by private
persons. Ever since the Suprenie Court
outlawed the “white” primary, it has
been apparent that the main battleground
in the war over Negro suffrage would
be the registration office® See, for
example, the description of the activities
of the Citizens Councils and parish regis-

trars in United States v. State of Lou- .

isiana, E.D.La.1963, 225 F.Supp. 353,
378-380. Congress was well aware that
a major mischief to be combatted in the
1957 Act was economic coercion and

18. See Section III, B, (1), (b) of opinion.

19. See Key, Southern Politics 555 (1949);
Civil Rights Commission Report 133-38
(1961).

20, XIn a note, Beatty, Private Economic
Coercion and the Civil Rights Act of
1957, 71 Yale L.Jour. 536, 543 (1902),
the author points ocut:

“The Circuit Ceiwis constructlou of
the 1957 act to apply to economic co-
—ercion in general and to economic
coercion involving contra . and prop-
erty rights in particular scems correet.
In requesting legislation to protect vot-
ing rights, President Eisenhower noted:
‘It is disturbing that in some localities
allegations persist that Negro citizens
are being deprived of their right to vote
and are likewise being subjected to un-
warranted economic pressures.’ Sen-

3
H

threats of intimidation by private per-

" sons that would deny or interfere with

the Negro s access to regxstratlon 20

More often than not, the economie co-’ .
ercion and intimidation by private per-

sons are triggered by an educational cam-
paign to encourage registration. United
' States v. Beaty, 6 Cir. 1961, 288 F.2d

" 653 is a case in point. The case arose in

«“ Lo .
intimidate, threaten, coerce, or at— 'Y Haywood County, Tennessee, a county in '

. . - which no Negroes were registered to -
coerce for the purpose of interfering ...

vote. In the spring of 1959, a newly
formed Civic and Welfare League, ap-
parently similar to the Bogalusa Voters
League, initiated a campaign in Haywood
and in Fayette Counties to encourage

Negroes to register. This led to the in-.

stitution of a “white” primary in Fay-
ette; later prohibited by a consent decree
in April 1960. In the face of a renewed
registration drive, white businessmen in
both counties retaliated by circulating a
“blacklist” containing the names of the
Negroes who registered and white citi-
zens who assisted them. .The business-
men induced local merchants to boycott
anyone whose name appeared on the list,
by denying credit and the right to buy
necessities through the usual business
relations. ,White landowners evicted
sharecroppers and fenant farmers who
had registered or whose names appeared
on the blacklist. The Attorney General
sued the businessmen and landowners,
under Section 1971, for immediate in-
junctive relief.2* The district judge

" ator Douglas, a sponsor of the bill, as-
. * gerted that the Ilsgislation was di-
. rected at denials of voting rights ‘by
' economic pressure’ as well as by other
means. And Representative Celler, a
House sponsor, indicated' that if ‘the
milk dealer, the ceal dealer, the butcher,
" the baker and the candlestick maker
S % * gagree * * * {o boycott’
persons who try to vote, the agreement
svould wiolate the proposed law.”

21. The Attorney General brought a similar
suit to enjoin “intimidation, thrent, and
coercion”  in Fayette County. United
States v.. Atkinson, et als, Civ.Ac. 4121,
6 R.Rel.L.Rep. 200 (1962). See Mendel+
son; Discrimination (PrenHall 1962) 21,
And see United States v. Ellis, W.D.S.C.
1942, 43 F.Supp. 321, 324.
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granted a restraining order enjoining the
businessmen from “interfering through
intimidation and/or coercion”, but re-
fused to enjoin the landowners on the
ground that the Civil Rights Act did not
vest the court with authority “to adjudge
contracts and property rights”. 6 Race
Rel.L.Rep. 200. . The Sixth Circuit af-
firmed the judgment as to the business-
men and extended the injunction to the
landlords.??

In East Carroll Parish, Louisiana, cot-
ton growers refusad to gin cotton for Ne-
gro farmers who had attempted to regis-
ter to vote, The Attorney General again
sued under the 1957 Act, asking for pre-
ventive relief, against owners, operators,
and managers of cotton gin businesses
and certain other businesses “refusing
to gin * #* * refugsing to sell goods
or services, and to conduct ordinary busi-
ness transactions with, any person for the
purpose of discouraging or dissuading
such person from attempting to vote and
* # % engaging in any attempted
threats, intimidations, or ceercion of any
nature, whether economic or otherwise”.

Judge Dawkins entered an order, agreed.

to by the parties, staying proceedings for
one year pending full compliance by the
defendants with the terms of the pro-
posed restraining order. United States
v. Deal, W.D.La.1961, 6 Race Rel.L.Rep.
474.

[13] The parallel between the de-
fendants’ intimidation by economic coer-
cion in Beaty and in Deal, and the de-
fendants’ boycott and other activities in
this case is too patent to be spelled out.
Beaty and Deal also illustrate a prin-
ciple of enormous importance in the en-
forcement of civil rights: acts otherwise

lawful may become unlawful and be en-

joined under Section 1971, if the_purpose

22, The Sixth Circuit said:
“If sharecropper-tenants in possession
of real estate under contrnct are
threatened, intimidated or coerced by
their landlords for the purpose of inter-
fering with their rights of franchise,
certainly the fact that the coercion re-
lates to land or contracts would furnish
no excuse or defense to the landowners

and effect of the acts is to interfere with
the right to vote.

In United States v. Board of Educa-
tion of Greene County, Mississippi, 1964,
332 F.2d 40, the Fifth Circuit affirmed
the holding below that the government
failed to prove that the alleged intimida-
tion was for the purpose of interfering
with the right to vote. But, as Judge
Tuttle explained in United States v.

. Bruce (decided Nov. 16, 1965, 353 F.2d

474), the Court in the Greene County
case assumed:
“Whereas a school board might, un-
. der the circumstances present in that
< case, have legally failed to renew a
teacher's contract for any reason or
for no reason at all, if it in fact de-
clined to renew the [teacher’s] cer-
tificate as a means of coercing or
intimidating the teacher as to her
right to vote, such conduct would be
prohibited under the Act.”.

In United States v. Bruce twenty-eight
white persons in Wilcox County, Ala-
bama, notified Lonnie Brown, a Negro
insurance collector, to stay off land own-
ed or controlled by them. As a result
Brown could not reach many of his policy-
holders. Brown had been active in urg-
ing his Negro neighbors and friends to
register to vote in Wilcox County, a coun-
ty where no Negroes were registered.
The Court held that the trial court erred
in dismissing the complaint:

“The background allegations make a
strong case upon which the trial
-court could infer the correctness of
the conclusionary allegations that
these defendants did in fact ‘intimi-
date and coerce’ the Negro citizens
of Wilcox County, through the per-
son of Lonnie Brown, for the pur-
pose of interfering with their right
to vote.”?3

for violating the law.” 288 F.2d 653,
656. .

23. Judge Tuttle added:
“Thus although the defendants here
may have had an almost unrestricted
right to invoke the Alabama trespass
law to keep all persons from entering
upon their property after warning, in
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[14] We hold that the Civil Rights
Act of 1957 applies to private persons,
including the defendants impleaded in
this case. We hold that the Act applies
to interfering with the right to register
as well as interfering with the right to
vote; that the Act protects Negro citi-
zens against the coercion, intimidation,
and violence the defendants admitted or

were proved to have committed in this

case,

(2) The Civil Rights Act 'of ‘1964, *

The '64 Act creates new categories of
civil rights and extends the authority of
the Atgorney General to protect such
rights by a civil suit for injunctive relief
against any person, public or private.

[18] For purposes of this proceeding,

the most pertinent provisions are those
relating to (a) places of public accommo-
dation, (b) equal employment opportu-
nities, 'and (c¢) public facilities. As
clearly as words can say, these provi-
sions reach any person and any action
that interferes with the enjoyment of
civil rights secured by the Act. Thus,
42 U.8.C. § 2000a~-2 of Title II, is not
limited to prohibiting diserimination or
segregation by the owner or manager of
a place of public accommodation. - The
section provides: ‘

“No person shall (2) withhold, deny,
or attempt to withhold or deny, or
deprive or attempt to deprive, any
person of any right or privilege se-
cured by section 2000a or 2000a-1
of this title, or (b) intimidate,
threaten, or coerce, or attempt to

. intimidate, threaten, or coerce any
person with the purpose of interfer-
ing with any right or privilege se-
cured by section 2000a or 2000a~1 of
this title, or (¢) punish or attempt to

_ punish any person for exercising or
attempting to exercise any right or

. privilege secured by section 2000a
or 2000a—1 of this title.”

the exercise of a desire to exercise ex-
clusive ownership and proprietary in-
terest in their property, they could not
legally invoke: the right of excluding
Lonnie Brown, who had previously been
given free access to the proporty, as a

And to enforce the law, Section 2000a-5
(a) allows the Attorney General to sue
“any person or group of persons”:

_ “Whenever the Attorney General has

" ‘reasonable cause to believe that any
person or group of persons is en-
gaged in a pattern or practice of re-
sistance to the full enjoyment of any
of the rights secured by this sub-
chapter, and that the pattern or

" practice is of such a nature and is
intended to deny the full exercise of
the rights herein described, the At-
torney General may bring a civil
action * * * requesting such pre-
ventive relief, including an applica-

" tion for a permanent or temporary
injunction, restraining order or
other order against the person or
persons respongible for such pattern
or practice, as he deems necessary
to insure the full enjoyment of the
rights herein described.” [Empha-
sis supplied.]

Section 2000e~6 of Title VII, relating to

equal employment opportunities, tracks

the language of Section 2000a-5(a).

[16] This suit is not one to desegre-
gate public facilities under Title VII of
the Act. However, Section 2000-b is
relevant, since it demonstrates again the
broad Congressional objective of author-
izing the Attorney General to sue as de-
fendants “such additional parties as are
or become necessary to the grant of ef-
fective relief”. The defendants’ interfer-
enre with the right of Negroes to use
public facilities in Bogalusa is relevant
to the cause of action, for that interfer-
ence was part of a pattern and practice
of total resistance to the Negroes' exer-
cise of civil rights.

(3) Insum, in the Civil Rights Acts of
1957 and 1964, Congress recognized that
when a Negro is clubbed ox coerced for
having attempted to register or for hav-
ing entered a “white” restaurant, the ac-

threat or means of coercion for the
purpose of interfering with his right
or the right of others whom he rep-
resented in exercising their right to
register and vote.”
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tion most likely to produce effective re-
lief is not necessarily for the Negro to
complain to the local police or to sue for
damages or to make charges under 18
U.S.C. §§ 241, 242, The most efective
relief for him and for all others affected
by the intimidation may be an injunction
by the Nation against the private per-
sons responsible for interfering with his
¢ivil rights, '

[17] Effectiveness of remedy is not
the only reason for the Congressional
grant of authority to the Attorney Gen-
eral of the United States. The Nation
has a responsibility to supply a meaning-
ful remedy for a right it creates or guar-
antees. As Justice Story wrote, in sus-
taining the constitutionality of the Fugi-
tive Slave Act of 1793: _

. “If, indeed, the constitution guar-
antees the right, and if it requires
the delivery [of the fugitive slave]
upon the claim of the owner * * *,
the natural inference certainly is,
that the national government is
clothed with the appropriate au-
thority and functions to enforce it..
The fundamental principle, applica-
ble to all cases of this sort, would
seem to be, that when the end is re-
quired, the means are given, * ¥
Prigg v. Com. of Pennsylvania, 1842,
41 U.S. (15 Pet.) 539, 6i4, 10 L.Ed,
1060. )

It is one thing when acts are mere in-

vasions of private rights; “it is quite a

different matter when congress under-

takes to protect the citizen in the exer-
cise of rights conferred by the constitu-
tion of the United States, essential to the

24. The Supremeé Court has affirmed the
constitutionality of various provisions of
the 1957 Act on other grounds than those
at issue here. United States v. Thomas,
1900, 362 U.S. 5S, 80 S.Ct. 012, 4 L.Ed.
2d 535; United States v. Raines, 1960,
862 U.S. 17, 80 8.Ct. 519, 4 L.Ed.24 524;
Hannuh v, Larche, 1960, 303 U.S, 420, 80
S.Ct. 1602, 4 L.Ed.2d 1307,

25. Although a statute that is ‘‘nccessary
and proper” legislation to carry out the
power of Congress to regulate elections
for federnl officc mny also be “appro-
priate legislation” to “enforce” the pro-

SUPPLEMENT Cpesape

healthy organization of the government
itself”. Ex parte Yarbrough, 1884, 110
U.S. 651, 666, 4 S.Ct. 152, 169, 28 L.Ed.
274, We turn now to the defendants’
constitutional arguments. .

P E L e e
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The defendants’ constitutional argu-
ments rest on a misunderstanding of the

_constitutional sources for the Civil
Rights Acts of 1957 and 1964.%4

[18] (1) The Civil Rights Act of
1957: Protection of Right to Vote From
Unlawful Interference. (a) In uphold-
ing the constitutionality of the voting
" provisions of the 1957 Act, we need not
consider the Civil War Amendments.2s
Section 1971(b), here enforced under
" 1971(c), is limited to prohibiting inter-
ference with the right to vote in elections
for federal office.’ Article I, Section 4
of the Constitution is an express grant of
authority to Congress to regulate federal
elections: - \r

“The Times, Places and Manner of

" holding Elections for Senators and
Representatives, shall be prescribed
in each State by the Legislature
thereof; but the Congress may at
any time by Law make or alter such

* Regulations, except as to the Places
of chusing Senators.”

[19] As the House Committee point-
ed out in its report on the law, United
States v. Classie, 1941, 313 U.S. 299, 61
S.Ct. 1031, 85 L.Ed. 1368, “establishes
the authority in Congress to legislate
concerning any and all elections affecting
Federal officers, whether general, spe-

visions of the 15th, 14th, and 13th amend-
ments, The predecessor of Section 1971
(n) withstood attack on constitytional
grounds, In re Engle, C.C.D.M1.1877,
8 Fed.Cas. p. 716, No. 4,488. It was held
to be a valid exercise of <congressional
power uniler the 15th Amendment. Chap-
man v, King, 5 Cir. 1946, 1564 F.2d 460,
cert. denied, 827 U.S. 800, 66 S.Ct, 905,
90 L.Ed. 1025; Kellogg v. Warmouth,
C.C.D.La.1S72, 14 ¥ed.Cas. p. 257, No.
7,667,

The Voting Rights Act of 1965 rests,
in part, on Scction 2 of the 15th Amend-
ment.
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cial, or primary, as long as they are ‘an
integral part of the procedure of choice
or ‘srave in fact the primary effective-
ly «avirols their cioice.” U.S.Code
Cong. and Adm.News, 85 Cong. 1957 p.
1977. The Supreme Court said, in
Classic: R

“While, in a loose sense, the right
to vote for representatives in Con-
greas is sometimes spoken of as a
right derived from the states, [cita-
tions omitted] this statement is true
only in the sense that the states are
authorized by the Constitution, to
legislate ‘on the subject as provided
by § 2 of Art. I, to the extent that
Congress has not restricted state
action by the exercise of its powers
to regulate elections under § 4 and
its more general power under Article
I, § #, clause 18 of the Constitution
*To make all Laws which shall be
necessary and proper for carrying
into Executicn the foregoing Pow- K
erg. " . .

[20] (b) Under the “sweeping
clause”, Article I, Section 8, Clause 18,
Congress may enact all laws “necessary
and proper” to carry out any of its pow-
ers, including, of course, its power to
regulate federal electivns. Tlis provi-
sion leaves to Congress the choice of the
means to execute its powers. “Let the
end be legitimate, let it be within the
scope of the Constitution, and all means
which are appropriate, which are plainly
adapted to that end, which are not pro-
hibited, but consist with the letter and

spirit of the Constitution are constitu-’

tional”. M'Culloch v. Maryland, 1819, 4
Wheat. 316, 421, 4 L.Ed. 579.

“There is little regarding an election
that is not included in the terms, time,
place, and manner of holding it”. United

26. “An gbundance of judizial dieta ard
holdings in analogous situations make
clear that the federal power to regulate
elections extends equally to the registra-
tion process, Any matter affecting the
character or choice of the federal elec-

States v. Munford, 1838, C C.E.D. Va "
16 I, 223. The Supreme Court has said:

“It cannot be doubted that these
comprehensive words embrace au-
thority to provide a complete code
for congressional elections, not only
as to times and places, but in rela-
tion to notices, registration, super-
vision of voting, protection of voters,
prevention- of fraud and corrupt
practices, counting of votes, duties
of  inspectors and canvassers, and
making and publication of election
returns; in short, to enact the nu-
merous requirements as to procedure
and safeguards which experience
shows are necessary in order to en-
force ‘the fundamental right in-
volved.” Smiley v. Holm, 1932, 285
U.S. 355, 366, 52 SCt 397 399 76
L.Ed. 795. ' ‘_

[21] Two facts make it appropriate
for Congress to reach registration as part
of the “manner of holding elections”.
First, registering is a prerequisite to
voting, Second, registration is a srocess
for certifying a citizen as a qualified
voter in both federal and state elections.
A law protecting the right to vote could
herdly be apprspriate unless it protected
the right to register.?® In Classic lan-
guage, registering is a “necessary step”
and “integral” in voting in “elections”.
In Classic “interference with the effec-
tive choice of the voters” in a Louisiana
Democratic primary was interference “at
the only stage of the election procedure

when their choice ig of significance’ -

Here, in terms of a meaningful right 'to
vote, interference with Negro citizens’
registering is interference at the most
critical stage of the election procedure.
It is true of course that the framers of
the Constitution did not know about the
registration process; but neither did
they have in mind the selection of sena-

torate is so integraily related to the elec-
tion ultimately held as to come within
the ‘holding’ of the election under article
I, section 4.” Van Alstyne, Anti-literacy
Test Legislation, 81 Mich.I.Rev. 805, 815
(1963).

-
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tors and representatives by the direct
primary. In United States v. State of
Louisiana, E.D.La.1963, 225 F.Supp. 353,
359, aff'd. on other grounds, 1965, 380
U.S. 145, 85 S.Ct, 817, 13 L.Ed.2d 709
this Court said: . .

“Congressional authority {under Ar-

ticle I, § 4] extends to registration,

a phase of the electoral process un-

known to the Founding Fathers but

A‘today a critical, inseparable part of

) the electoral process which must nec-

‘essarily concern the United States,

since registration to vote covers vot-

" ing in federal as well as m state
elections.”

In United States v. Manning, W.D,La.
1963, 215 F.Supp. 272, one of the consti-
tutional attacks on the Civil Rights Act
of 1960 was directed at the provision for
federal registrars. In the opinion up-
holding the act, the Court consxdered it
important that— - + .. .

“For purposes of accomplishing the
constitutional objective the electoral
process is indivisible. The act of
~ casting a ballot in a voting booth
" cannot be cut away from the rest of
¥ & process. It is the last step in a
process that starts with registration.
Similarly, registration is an indivisi-
ble part of elections. * * * There
is no separate registration for fed-
eral eleciions. Any interference
with the qualified voter’s right to
register is therefore interference -
with a federal election,” 215 F.
Supp. at 283, - '

[22] (c) Classic relied on three im-
portant cases that construe the nature
and extent of the power of Congress to
regulate federal elections: Ex parte Sie-
bold, 1880, 100 U.S. 371, 256 L.Ed. 717;
Ex parte Yarbrough, The Ku Klux Klan
cases, 1884, 110 U.S. 651, 4 S.Ct. 152, 28
L.Ed. 274; and Burroughs v. United
States, 1934, 290 U.S. 534, 54 S.Ct. 287,

" 78 L.Ed. 484, 485. These cases point to
the principla that a congressional statute
protecting against private interference
before the voting stage is necessary and
proper legislation under Article I, Sec-

\

tion 4, whenever it is reasonably related
to “protection of the integrity” of the
federal electoral process. Classic, 813
U.S. at 316, 61 S.Ct. at 1038, -

Ex parte Siebold mvolved a couv1ctlon

,of state election officers for ballot-stuff-

ing in a federal election. The Court had
before it the Enforcement Act from
which Section 1971 was derived. The
statute contained a number of extensive
voting and registration regulations, in-
cluding a provision for the appointment
of federal election supervisors. These
supervisors were authorized ‘“to cause
such names to be registered as they may
think proper to be so marked”. In sus-
taining the validity of the legislation un-
der Article I, Section 4, the Court com-
mented: .: !fcoemire ouopat ud
"“It is the duty of the States to elect
representatives to Congress. The
-due and fair election of these repre-
sentatives is of vital importance to
- the United States. The government
“of the United States is no less con-
cerned in the transaction than the
. State government is. It certainly is

‘ !, not bound to stand by. as a passive

' spectator, when duties are violated
" and outrageous frauds are commit-
ted. It is directly interested in the
faithful performance, by the officers
of election, of their respective duties.
Those duties are owed as well to the
United States as to the State " 100
- U.S.888.,. 1 : RETERT .

123, 24] - In Yarbrough the Court had
before it the question whether Congress
could protect civil rights against private
interference, specificzlly klan aggression
in the form of intimidation of voters.
Yarbrough and eight other members of a
Georgia klan were indicted for conspiring
to intimidate a Negro in the exercise of
his right to vote for a congressional rep-
resentative. It was shown that they used
physical violence and that they went in
disguise upon the public highways. They
were convicted under the section of the
Enforcement Act of 1870, Revised Stat-
utes Section 5508, that was the predeces-
sor of 18 U.S.C. § 241; and also under
Section 5520. These are the eriminal law
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counterpart to 42 U.S.C. § 1971, The Act
forbade two or more persons to “conspire
to injure, oppress, threaten, or intimidate
any citizen in the free exercise or enjoy-
ment of any right or privilege sectired to
him by the Constitution or laws of the
United States” or to “go in disguise on
the highway, or on the premises of an-
other, with intent to prevent or hinder
[such citizen in] his free exercise or en-
joyment” of any such right; or to “con-
spire to prevent by force, intimidation,
or threat, any citizen who is lawfully en-
titled to vote” from voting for presiden-
tial electors. or members of Congress.
Justice Miller, in a powerful opinion for
the Court, sustained the conviction and
held the statute valid. The opinion made
it clear that the right to vote in federal
elections is a privilege of national citi-
zenship derived from the Constitution.
Congress therefore “can, by law, protect
the act of voting, the place where it is
done, and the man who votes from per-
sonal violence or intimidation, and the
election itself from corruption or fraud.”
Nor does it matter that state and federal
offices are elected in the same election.
The congressional powers are not “an-
nulled because an election for state of-
ficers is held at the same time and place”.
110 U.S. at 662, 4 S.Ct. at 157.

[25-27] The heart of the Yarbrough
decision is the Court’s emphasis on the
transcendent interest of the federal gov-
ernment.?? The violence and intimida-
tion to which the Negro was subjected
were important because they alloyed the
purity of the federal political process.
The federal gevernment “must have the

27, Qur silence with respect to the 15th
Amendment earries no implied comment
as to the scope of that amendment, We
found it unnecessary to consider the 15th
“Amendment because of the Nation’s mani-
fest interest in the integrity of federal
elections and the Supreme Court's ap-
proval of a constitutional basis for that
interest. On its face, however, Section 1
of the Fifteenth Amendment clearly es-
tablishes a constitutional basis for Con-
gress to protect the unabridged right of

P

. 250 F.Supp.—23

power to protect the elections on which
its -existence depends from violence and
corruption”. 110 U.S. at 658, 4 S.Ct. at
155. This implied power arises out of
governmental necessity. fl‘he Court said:

“The power in either case arises out
of the circumstance that the function
in which the party is engaged or the
right which he is about to exercise
is dependent on the laws of the
United States. S -

“In both cases it is the duty of that’
government to see that he may exer-

-~ cise this right freely, and to protect

. him from violence while so doing, or °

. on account of so doing. This duty
does net arise solely from the inter-

" est of the party concerned, but from
the necessity of the government it-
self that its service shall be free
from the adverse influence of force
and fraud practiced on its agents,
and that the votes by which its mem-
bers of congress and its president
are elected shall be the free votes of
the electors, and the officers thus
chosen the free and uncorrupted
choice of those who have the right
to take part in that choice.”

Since it is the purity of the federal f)oliti-
cal process that must be protected, the
protection may be extended against inter-
ference with any activity having a ra-
tional relationship with the federal
political process. Thus, the “rationale
of Yarbrough indicates congressional
power over voting, though limited to fed-
eral elections, extends to voter registra-
tion activities”, including registration
rallies, voter education classes, and other

'

all citizens to vote in state elections free
from discrimination on account of race.
Given that basis, a congressional statute -
protecting citizens from state or private ..
interference with the right to participate
in any part of the voting process (reg-
istration, primary, pre-primary, ete.)
would seem to be as “appropriate” for pro-
tection of voters in state elections, under
Section 2 of the 15th Amendment, as
it is “necessary and proper” for protec-
tion of voters in federal elcctions.
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activities intended to encourage registra-
tion,28 | .
[28] Burroughs is one of a number of
cases dealing with corrupt election prac-
tices which go far beyond the act of vot-
ing in an election. The Federal corrupt
practice laws operate on the campaigning
stage rather than the voting stage and

_apply to private persons having no part

in the election machinery. In Burroughs
the contention was made that under Ar-
ticle II, Section 1 the states control the
manner of appointing presidential elec-
tors; Congress is limited to prescribing
the time of choosing electors and the day
on which they cast their votes. In up-
holding the validity of the Federal Cor-
rupt Practices Act of 1925, the Court, re-
lying on Yarbrough, said:

“While presidential electors are not
officers or agents of the federal gov-
ernment *  * *, they exercise fed-
era! functions under, and discharge
duties in virtue of authority con-
ferred by, the Constitution of the
United States. The president is
vested with the executive power of
the nation. The importance of his
election and the vital character of its
relationship to and effect upon the
welfare and safety of the whole peo-
ple cannot be too strongly stated.
To say that Congress is without
power to pass appropriate legislation
to safeguard such an election from
the improper use of money to in-
fluence the result is to deny to the
nation in a vital particular the power
.of self-protection. Congress- un-
doubtedly, possesses that power, as
it possesses every other power es-
sential to preserve the departments
-and institutions of the general gov-
ernment from impairment or de-
struction, whether threatened by
force or by corruption.” 290 U.S.
at 545, 54 S.Ct. at 290.

[29,30] The states’ power over the
manner of appointing presidential elec-

28. Comment, Federal Civil Action Agaif:st
Private Individuals for Crimes Involving
Civil Rights, 74 Yale L.Jour. 1462, 1470

tors is similar to the states’ reserved pow;
er to establish voting qualifications.
Notwithstanding this unquestioned pow-

er in the states, “Burroughs holds that

‘Congress’ has the implied power to pro-
tect the integrity of the processes of
popular election of presidential electors
once that mode of selection has been
chosen by the state.” There is.an ob-
vious parallel between corruption of the
federal electoral process by the use of
money and corruption of the same proe-
ess by acts of violence and intimidation
that prevent voters from getting on the
registration rolls or, indeed, from ever
reaching the registration ofﬁce’.

Classic involved federal indictments
against state election commissioners for
falsely counting ballots in a Democratic
party primary. The Court held that un-
der Article I, Section 4 and the necessary
and proper clause, Congress had the im-
plied power to regulate party primaries.
The “interference [was] with the effec-
tive choice of the voters at the only stage
of the election procedure when their
choice is of significance * * ¥, The
primary in Louisiana is an integral part
of the procedure for the popular choice
of Congressmen”. The right to choose
is a right “secured oy the Constitution”.
313 U.S. at 314, 61 S.Ct. at 1037, More-
over, “since the constitutional command
is without restriction or limitation, the
right unlike those guaranteed by the
Fourteenth and Fifteenth Amendments,
is secured against the action of individ-
uals as well as of states.” Ib. at 315, 61
S.Ct. at 1038 Mr. Justice Stone, for the
Court, spelled out the rationale:

“The right to participate in the
choice of representatives for Con-
gress ¥ * * js protected just as
is the right to vote at the election,
where the primary is by law made an
‘integral part of the election ma-
chinery * ¥ *,  Unless the con-
stitutional protection of the inte-
grity of ‘elections’ extends to pri-

(1965). And see Maggs and Wallace,
Congress and Literacy Tests, 27 Duke
L. & Cont. Prob., 510, 517-521 (1962).
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mary elections, Congress is left -
powerless to effect the constitutional
purpose * ¥ ¥ 313 U.S. at 318,
319, 61 S.Ct. at 1039. . "~ - o

The innumérable cases in this Circuit
involving civil rights speak eloquently
against the use of economic coercion, in-
timidation, and violence ‘to inhibit Ne-
groes from -applying .for registration.
This interference with nationally guar-
anteed rights, whether by public officials
or private persons corrupts the purity
of the political process on which the ex-
istence and health of the National Gov-
ernment depend No one has expressed
this better than Judge Rives in United
States v. Wood, 5 Cir. 1961, 295 ¥.2d 772,
cert. denied 369 U.S. 850, 82 S.Ct. 933,
8 L.Ed.2d 9 (1962).22 In Wood the inter-
ference was in the form of groundless
prosecution of a Ne¢gro organizer who
had set up a registration school in Walt-
hall County, Mississippi, where no Ne-
groes had ever registered. He was not
even qualified to vote in the county where
the intimidatory acts occurred; h¢ was
a resident of another county. In revers-
ing the district judge’s refusal to stay
the state prosecution, the Fifth Circuit
noted that the alleged coercion was of
the kind the 1957 Act was intended to
reach. Judge Rives, for the Court, said:

“The foundation of our form of gov-
ernment is the consent of the gov-
erned. "Whenever any person inter-
feres with the right of any other
person to vote or to vote as he may
choose, he acts like a political ter-
mite to destroy a part of that foun-
dation. A single termite or many

the whole structure may crumble and -
fall even before the occupants be-
come aware of their peril. Eradica-
tion of political termites, or at least :
checking their activities, is neces-
- sary to prevent 1rreparable damage .
; to our Government.” .- g ,

' [81-33] We hold that the defendants’
acts of ecomomic coercion, intimidation,
and violence directed at Negro citizens
in Washington Parish for the purpose of
deterring their registering to vote strike
at the integrity of the federal political
process, The right to vote in federal
elections, a privilege of national citizen-
ship secured by the United States Con-
stitution, includes the right to register
to vote. The right to register to vote
includes the right to be free from public
or private interference with activities ra-
tionally related to registering and to en—
couraging others to register.

(2) The Civil Rights Act of 1964:
Public Accommodation. The Supreme
Court has upheld the constitutionality of
Title IT as it applies to motels and restau-

rants. Heart of Atlanta Motel v. United .

States, 1964, 379 U.S. 241, 85 S.Ct. 348,
13 L.Ed.2d 258; Katzenback v. McClung,
1964, 379 U.S. 294, 85 S.Ct. 877, 13 L.Ed.
2d 290,

'[84] The defendants are left, there-
fore, only with the contention that the
Act, for reasons not articulated, should
not reach private persons.

The defendants are really arguing
against the judgment of Congress in se-
lecting injunctive relief against private
persons as one method of enforcing con-

s
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in pubhc places, there is little doubt that
injunctive relief against any person seek-
ing to frustrate the statutory ob;ectwe is
appropriate.

In this Circuit, relying on In re Debs,
1895, 158 U.S. 564, 15 S.Ct. 900, 39
L.Ed. 1092, the courts have held that
when private persons burden commerce
to the detriment of the national interest,
the Nation may enjoin such persons even
without enabling legislation. On two oc-
casions courts have issued injunctions
against klans and klansmen engaged in
intimidation and violence burdening com-
merce. United States v. U. S, Klans,
M.D.Al2.1961, 194 F.Supp. 897; Plum-
mer v. Brock, M.D.Fla.1964, 9 R.Rel.L.
Rep. 1899. See also United States v, City
of Jackson, 5 Cir. 1963, 318 F.2d 1.

(8) The Civil Rights Act of 1964:
Equal Employment Opportunities. Title
VII, like Title II, 7s bused upon the com-
merce clause. The term “industry af-
fecting commerce” used in Title VII
parallels the definition of “industry af-
fecting commerce” in the LMRDA (29
U.S.C. § 402(¢)). This in turn incorpo-

rates the definition of “affecting com-

merce” in the NLRA (29 U.S.C. § 152
(7)). The National Labor Relations Act
represents an exercise of congressional
regulatory power to “the fullest jurisdic-
tional breadth constitutionally permissi-
ble under the Commerce Clause,” NLRB
v. Reliance Fuel Oil Corp., 1963, 371 U.S.
224, 226, 83 S.Ct. 312, 3813, 9 L.Ed.2d
279; Polish National Alliance of United

States v. NLRB, 1944, 322 U.S. 643, 647, .

64 S.Ct. 1196, 88 L.Ed. 1509, a conclusion
equally applicable to Title VII.

from this legislation prohibiting dis-
crimination in hiring practices and on R
the job assignments. The employer-em-
ployee relationship has, of course, direct:
effect upon the production of industries
which are in commerce and upon the
practical utilization &f the labor force
and the power of Congress to regu-

late these activities cannot be doubted. '
NLRB v. Jones & Laughlin Steel Corp.,
1936, 301 U.S. 1, 57 8.Ct. 615, 81 L.Ed.
893; NLRB v. Fainblatt, 1939, 306 U.S.
601, 606, 307 U.S. 609, 59 S.Ct. 668, 83
L.Ed. 1014; Mabee v. White Plains Pub-
lishing Co., 1946, 327 U.S. 178 66 S. Ct

,-511, 90 L.Ed. 607.

[85] Defendants admit that they beat
and threatened Negro pickets to prevent
them from enjoying the right of equal
employment opportunity. The effect of
course is to prevent Negroes from gain-
ing free access to potential employers.
Such acts not only deter Negroes but
intimidate employers who might other-
wise wish to comply with the law but
fear retaliation and economic loss. This
is precisely what the klan’s Boycott Rules
are designed to do. . RO

The United States has alleged the de—
fendants have admitted, and the proof
has shown that the defendants have in-
timidated, harassed, and in other ways
interfered with the civil rights of Ne-
groes secured by the Constitution.. The
admission and proof show a pattern and
practice of interference.

Protection against the acts of terror
and intimidation committed by the Orig-
inal Knights of the Ku Klux Klan and the
individual d=fendants can be halted only

termites may pass unnoticed, but gressional policy. Once it is conceded i The sweeping regalatlons in the NLRf& b}’ a broad injunctive decree along t?‘e
each damages the foundation, and if that Congress has the power, under the H 8}16 LMRDA covering t_he terms, condx- lines of the order suggested by the Unit-
that process is allowed to continue commerce clause, to forbid diserimination } tions, and policies of hiring and bargain-  ed States. The Court will promptly issue
a0 . ) & ing do not differ in any essential respect an appropriate order.30
29. In that case Hardy, a Negro resident - peace. 'The Court hurdled (1) the fact L . . .
of Tennessee, a member of the “Student that Hardy was not eligible to register - g 30. The Court finds that on the admissions of the hearing, Blackwell had not been
Non-Violent Coordinating Committee”, aud therefore his right to vote was not i3 and on the evidence adduced at the hear- correctly served. - We find that James
was in Walthall County, Mississippi for interfered with; (2) the appeal was from a ing, a preliminary injunction should not Ellis, Sldney Azugust Warner, and Albert
the purpose of organizing Negroes of a denial of a request for a temporary re- ! issue against Charles Ray Willinms, Louis Applewhite are members of the klan—
that county to register and vote. Hardy straining order, generally an unappealable i Applewhite, and Willis Blackwell. The ACCA or were members until recently,

engaged in nn argument with the regis-
trar. The registrar ordered him to leave
the office. As he got to the door, the

order under 28 U.S.C. §§ 1201, 1202
(8) the prosecution was a state criminal
court proceeding, protected by the doe-

Court does not enter a judgment of dis-
missal as to these defendunts, because

and therefore should be enjoined. The
defendants’ request for dismissal of the

- D
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action as to these named defendants and
their request for attorneys fees are de-
the hearing for permanent relief, as to nied.

the United States expressly reserved the

registrar struck him on the back of the right to introduce additional evidence at

trine of comity anid Secction 2283 severely
head with a revolver., Hardy was arrest-

restricting federal injunctions of state

e o

ed and charged with a breach of the proceedings. these and other defendants. At the time
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