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PREFACE 

SEARCH is a state consortium of criminal justice officials appointed by the 
Governor and Chief Justice of each state. For over 10 years it has endeavored to 
further the application of information technology'. and policy to the administration of criminal justice. 

Since the late 1960's, SEARCH has provided state and local criminal justice 
agencies with leadership and a forum for national :expressiqn on complex issues of 
crimJnal justice information law and policy. SEARCH efforts have produced more 
than 30 technic~{.1and issue analysis publications to assist those who deal with 
criminal justice information policy. n 

The Case Law Digest provides yet anc1ther tool for use by policymakers, 
criminal justice administrators and information managers. The Digest pulls 
together the wealth of information contained in the highly significant body of 
federal and state case law regarding criminal history record information practices. 
It identifies, categorizes, describes and ,,analyzes over 225 court decisions covering 
a time period from 1950 to the present. It is a unique and valuable resource 
prepared by experts with over 25 years of :field experience in criminal justice 
information law and policy development and imph~mentation. 

The Digest provides quick and convenient .access to a comprehensive set of 
case summaries, assist& the reader in deteri:nining whether review of the text of 
the full opinion is needed, and gives the necessary citation for case retrieval. 
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Since 1969, SEARCH Group, Inc. 
(SEARCH), The National Consortium for 
Justice Information and Statistics, has 
studied,' reported upon anCi participated in 
the development of law and policy for the 
handling of criminal history record inf or
mation by federal, state and local criminal 
justice agencies. 1 

During this period SEARCH published a 
landmark report, Standards for Security 
and Privac of Criminal Justice Informa
tion, Technical Report No. 13 which pro
posed comprehensive standards for han
dling criminal justice information, based 
upon analysis of relevant law and policy. 
In addition, SEARCH has published indepth 
legal and policy reports on many of the 
most pressing criminal justice information 
and privacy and security issues. 

Naturally, judicial decisions dealing 
with criminal history record information 
create or, at the -very least, reflect much 
of this law and policY.. And yet until now 
. this case law, numbering several hundred 
federal and state court decisions published 
-over the last three decades, has never been 
collected and analyzed in one volume. 

Case Law Digest identifies, categor
izes, describes, and analyzes over 200 
court decisions that concern the handling 
of criminal history record information by 
criminal justice agencies. This book is a 

1This book uses standard criminal justice 
information terminology as defined in the 
Department of Justice's regulations at 28 
C.F.R. Part 20 or in SGI's Technical Report 
Number 13 entitled Standards for Security 
and Privacy of Criminal Justice Inf orma
tion. Criminal history record information 
means information collected by criminal 
justice agencies about individuals consist
ing of identifiable descriptions, such as 
photographs and fingerprints, and notations 
of arrest, detentions and lndictments, in
formations or other formal criminal 
charges, and any disposition arising there-
from. _ 

unique and valuable resource for federal, 
state and local criminal justice officials-
particularly those who are responsible for 
or involved in the handling of criminal 
history record information. 

Each case summary describes the 
court's decision briefly, usually in one 
page. The case summary contains a short 
identification of the parties involved in the 
action; the legal theories that they relied 
upon and the relief that they sought; a 
description of the background facts; a con
cise statement of the court's decision and 
the point of law for which it stands; and a 
brief analysis, where appropriate, of the 
decision's effect or impact. 

The cases are organized according to 
the recordkeeping operation or type of 
record at issue. Within each of these 
categories the cases are further arranged 
by jurisdiction with the most recent case 
appearing first. In many instances a sum
mary applies to more than one category • 
When this occurs, the summary is repeated 
in each affected category and a notation of 
cross reference ls included. In addition, a 
table of cases listed in alphabetical order 
is included in the Digest. Each category or 
chapter in the book is introduced by a brief 
analysis. 

The Digest is an important reference 
because case law plays such a major part in 
the development of law and policy for the 
handling of criminal history records. For 
one thing, the courts "make" law by setting 
out the constitutional and common law 
standards that apply to the handling of 
criminal history records. For example, it 
was the courts, and not the legislatures or 
criminal justice agencies, that first articu
lated and imposed a requirement that 
criminal justice agencies must maintain 
accurate and complete records~ 

Case law is also important because the 
courts' interpretation of statutory or regu
latory standards has an enormous influence 

c on the ultimate meaning and effect of any 
statute or regulation. Even comprehensive 
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\ 
nd ditailed legislative or regulatory 

:chemes can be significantly affected, 
changed and even negated by the courts. 

Crim'inal justice officials ne;.d to b~ 
es ecially aware of interpretaL10.ns. ~ 
de~isions made by the cour~s of ~h~ir 1uns
diction. Indeed, most public officials h~ve 
learned the hard way that the fu~l meanmg 
or effect of a stat~te or reg~lat~on cann~: 
be appreciated without rev1ewmg ~pp 
cable case law. For example, unt;l :he 
federal Court of Ai:peals ~or the Dist~1ct 
of Columbia cir~u1t decided otherwise, 
most experts believed that the Federal 
Bureau of Investigation (FBI) had ample 
statutory authority to maintain arrest rec
ords, even if a particular 2 arrest was not 
based upon probable cause. . . 

F. ally a review of recent cr1mmal 
m ' 'd 'minal history record case law p;o~1 es .en 

justice officials with an' ms1g~t mto k~y 
developments and trends. For instance, m 
1976 the Supreme Court published a land
mark decision in a case called Paul v. 
D. . s The court held that a record a.vis. · is 
sub'ect's constitutional right of ~nv~cy 
not) violated by a sheriff's dissemmat1on of 
a list of "active shoplifters" to merchants, 
even if the record subject had. be.en 
arrested but never tried. Federal district 
court cases decided in the wake of Paul v. 
Davis strongly indicate that t~e c?urts are 
nc;w--reluctant to place const1tut1o~al ~b-

l . the way of criminal JUst1ce stac es m . · · nal 
agency decisions to dissemm.ate ~rum 
history records in any and all s1tuat1ons. 

Organization of Digest 

The Digest is organized . into. three 
parts and within those parts, into several 
chap;ers. Each part covers the fe?eral and 
state court decisions that deal with a ~ey 
criminal justice agency re~ordkeep1!1g 
operation: (1) standards governmg the d~s
semination of criminal history re~ord m
f ormation; (2) standards governmg the 

"%See, Menard v. Mitchell, 430 F.2d 486 
(D.C. Cir. 1978). 

3424 U.S. 693 (1976). 

,,_, .. 

maintenance of criminal history re~ord in
formation; and (3) st~ndar~s governmg s~b= 
ject access to crimmal history record m 
formation. . · 

The dissemination .chapt.ers ~ategonze 
the cases according to t~e ident1t~ of t~e 

reposed recipient and his purpose m se~ . -
lng the criminal history record. ?pec1~1-
cally' the book contains the following dis
semination chapters: 

• Dissemination of Records: Criminal 
Justice Community 

• Dissemination of Records: Govern
ment Non-Criminal :Justice Agen-
cies 

• Dissemination of Records: Litigants 

• Dissemination of Records: Priva~e 
Employers, the Media and the Public 

The maintenance chapters categorize 
the cases according to the nature ~f .the 
criminal history rec?rd or . the criminal 
justice process associated with the creak 
tion of the record. Spedfically'. the boo 
contains the following maintenance 
chapters: 

2 

• Maintenance of Records: 
ate or Incomplete 

Inaccur-

• Maintenance of Records.: ?legal or 
Improper Arrest or Conv1ct1on 

• Maintenance of Records: Arrests 
Ended in Acquittal or Other Demon
stration of Innocence 

• 

• 

• 

Maintenance of Records: Arrests 
Ended in Dismissal or Not Pursued 

Maintenance of Records: :Juven~le 
Offenses, First Offenses, or Special 
Category Offenses 

Maintenance of Records: After 
Subject Established Clean Record 
Period 

. . ~· 
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• Maintenance of Records: After 
Subject Received Gubernatorial 
Pardon 

Subject access cases are highly homo
geneous in nature and limited in number, 
and accordingly are categorized singularly 
as: 

• Subject Access 

The cases that are identified and de
scribed deal exclusively with criminal jus
tice agencies. Cases that concern the 
handling of criminal history records by 
non-criminal justice agencies, such a:~· pri
vate employers or consumer reporting 
agencies, are not included. (Of course, 
decisions that concern, the dissemination of 
criminal history data by criminal justice 
agencies to those kinds of organizations, 
a.re covered.) 

Furthermore, only cases that concern 
the handling of criminal history records are 
included. Judicial decisions that deal with 
the handling of identification information, 
intelligence and investigative information 
or other types of criminal justice inf orma
tion are left for a later volume. 

Methodology 

Research covered post-19 50 decisions 
of all federal and state courts that have 
been published in the national reporter 
system. Naturally, some cases that con
cern the handling of criminal history rec
ords by criminal justice agencies are not 
included, either because an opinion was not 
written or published (although the court 
made a decision) or because a small per
centage of cases are always overlooked in 
any research plan. However, SEARCH is 
confident that it has identified and in
cluded well over 90 percent of all of the 
applicable reported judicial opinions 
written since 1950--and all of the land
mark or leading cases. 

Observations 

The review of over 200 judicial deci-
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sions dealing w~th the handling of criminal 
history record information led to several 
general observations. 

First, the great majority of criminal 
history cases, perhaps 80 percent, involve a 
claim by a record subject for the sealing or 
purging of all· or part of his record. 
Several factors no doubt contribute to this 
high per,centage, including the fact that 
over 40 states have adopted statutes that 
permit individuals to petition a court to 
seal or purge a record if specified criteria 
are met. In addition, a seal or purge order 
is probably the most useful remedy for 
many criminal history record subjects. 

Other remedies sought by criminal his
tory record subjects {either in addition to 
or in lieu of a seal or purge order) include 
orders to correct, amend or supplement 
information in their records or money dam
ages against the criminal justice agency or, 
occasionally, against the responsible offi
cial. Although the cases contained in this 
book are not organized according to the 
type of remedy sought by the . record sub
ject, nevertheless each case summary 
carefully identifies the relief sought and 
granted. 

Another general point that emerges 
from a review of the case law is the 
seeming reluctance of courts over the last 
5 to 8 years to find constitutional implica
tions in agency handling of criminal history 
records. No doubt the Supreme Court's 
1976 decision in Paul v. Davis has much to 
do with this development. Furthermore, 
this trend may be partly caused by the 
failure of jurists and scholars to develop a 
coherent, persuasive constitutional theory 
of information privacy. In addition, the 
recent unwillingness of the courts to read 
constitutional implications into agency 
recordkeeping actions may reflect the 
present Supreme Court's distaste for judi
cial activism and interference in agency 
conduct. Whatever the cause, in the last 
part of the l 970's a marked shift occurred 
which moved the courts away from an 
earlier judicial receptivity to arguments 
that agency maintenance and dissemination 
decisions about criminal history records 
involve constitutional interests. 
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Perhaps the one area where courts con
tinu~ to be receptive to interventionist 
arguments involves the accuracy and com
pleteness of criminal history records. Rec
ord subjects who are successful in demon
strating that their records contain inaccur
ate or incomplete information are usually 
able to obtain judicial relief. In such 
circumstances courts are likely to provide 
relief even ii they cannot rely on statutory 
grounds, but instead, must base the relfef 
on constitutiqnal grounds or on the inher-

ent power of the courts to police agency 
behavior. 

Finally, the courts appear to be recep
tive to arguments that the right of subjects 
to access their own criminal history rec
ords is an absolute right. Whether this 
right is provided for by statute or is pro
vided for by reliance on common law or 
constitutional standards, the courts are 
quick to insure that subjects have a right 
to inspect their own records. ... 
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PART I 

DISSEMINATION OF CRIMINAL HISTORY RECORD INFORMATION 

From a privacy and security standpoint, 
dis;\emlryation i:. is always a key issue. It 
hardly needs stating that if criminal his
tory record information i\s not dissemina
ted, its potential for harm to the record 
subject and, conversely, its potential for 
benefit to the criminal jm;tice system and 
society is minimized. 

Given the importance o-f this issue, it is 
not' surprising that state and federal 
policymakers have devotied considerable 
attention to developing <:riminal history 
record dissemination policies. However, it 
sometimes seems that very few jurisdic
tions have implemented policies with which 
they are wholly satisfied cir which remain 
unchanged over any significant period of 
time. In other words, national dissemina
tion policies for criminal history records 
are still. in flux. 

In consequence, only a few broad gen
erallzations can be made about dissemina
tion poiicies. Certainly a fundamental 
point to be made is that in almost every 
jurisdiction the degree of permitted dis
semination turns on two factors: (1) the 
identity and purpose of the proposed re
cipients; and (2) the nature or status of the 
particular criminal history record. In gen
eral, the likelihood of free and open dis
semination increases if the: recipient is a 
criminal justice agency or, at least, a gov
ernmental agency, and the purpose of the 
dissemination furthers a criminal justice 
interest. or some related interest such as 
national security. Conversely, the likeli
hood of dissemination decreases if the pro
posed recipient is not a public entity and is 
not seeking the record tc1 further some 
public purpose. 

4The term "dissemination" is used to mean 
the disclosure of criminal history record 
information to any party outside of the 
criminal justice agency that created the 
record. 
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At the same time, it is probably true in 
virtually every jurisdiction that, regardless 
of the identity and purpose of the potential 
recipient, the likelihood of dissemination 
goes up if the record to be disseminated is 
a conviction rl;!cord and goes down if the 
record is a non-conviction record. 5 

Policymaking Considerations 

The court opinions pr·esented in this 
part indicate that several underlying policy 
considerations lead policymakers, such as 
legislators and jurists, to focus on the 
identity of the recipient and the nature of 
the record in setting dissemination poli
cies. For example, criminal justice agen
cies are more likely than other parties to 
get access to criminal history records be
cause courts and legislators of ten accept 
the following arguments made in support of 
such access: 

• criminal justice agencies have a 
pressing need for access to criminal 
history records in order to accom
plish their mission; 

• criminal justice personnel can bet
ter interpret, apply and otherwise 
use criminal history records than 
non-criminal justice personnel; and 

• record subjects should be considered 

5"Non .. conviction information" means 
arrest information without a disposition if 
an interval of one year has elapsed f rorn 
the date of arrest and no active prosecu
tion of the chcirge is pending; or informa
tion disclosing that the police have elected 
not to refer a matter to a prosecutor, or 
that a prosecutor has elected not to com
mence 'criminal proceedings, or that pro
ceedings have been indefinitely postponed, 
as well as all acquittals and all dismissals. 
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to have waived their entitlement to 
confidentiality when they are con
victed of a crime. 

Conversely, non-conviction information 
is less likely to be disseminated, again 
regardless of the recipient, because: 

• it is not an accurate, or at least 
wholly reliable, indication of wrong
doing; 

• its dissemination would stigmatize 
and harm subjects who are of ten in 
fact, innocent; and 

• if the record is agedi it ·may no 
longer be a relevant indicator of the 
subject's character and conduct. 

Of course, many policy considerations 
argue for confidentiality or for dissemina
tion regardless of the identity of. the pro
posed recipient or the character of the 
record. For example, society's very real 
interest in rehabilitating offenders is 
served by confidentiality regardless of the 
character of the record and, to a lesser 
extent, regardless of the identity of the 

. recipient. On the othe~,. ·hand, society's 
interest in permitting public and private 
decisionmakers to identify and evaluate 
individuals with a history of criminal con
duct may be served'"'by wide dissemination 
regardless of the character of the record 
or the, identity of the recipient. These 
broad and competing policymaking con
siderations underlying dissemination poli
cies may account for the inconsistency, 
instability and controversy associated with 
criminal history record dissemination pol
icies. 

Mechanisms for 
Setting Dissemination Policies 

Statutory or Regulatory Policies 

Any . summary of statutory and regula-
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tory policies for state and local dissemina
tion of criminal history records starts with 
the regulations of the Law Enforcement 
Assistance Administration 6 (LEAA). The 
LEAA Regulations apply to any criminal 
justice agency which has received LEAA 
monies in support of its information sys
tem. The regulations do not ,place restric
tions upon agency dissemination of convic
tion information. Hq}Vever, covered agen
cies are prohibited from disseminating non
conviction information to non-criminal jus
tice agencies unless authorized by state or 
local law or court order. 

Virtually every state has adopted its 
own legislation or regulations whiah sup
plement or supercede the LEAA Regula
tions. With few exceptions the state legis
l~:tc~~.n authorizes or, at the least9 fails to 
~(_tt '-lit criminal justice agencies from 
sliar•1-ig criminal history data with criminal 
justice a~encies. However, 39 states seal 7 

or purge criminal history records under 
certain. circumstances--usually upon a 
finding of an improper arrest, or failure to 
secure a conviction, or the passage of an 
extended period of time without criminal 
involvement. 9 Usually when a .. record is 
sealed and, of course, always when a rec
ord is purged, it cannot be disseminated, 
even to other criminal justice agencies. 

Twenty-four states have enacted sta
tutes that comprehensively regulate and 
limit dissemination of criminal history data 

628 C.F .R. Part 20. 

7The term "sealed" is used to mean an 
order prohibiting any dissemination of a 
record. 

8The term "pur~ed" is used to mean 
destroyed. 

9P9-rt II of the book which analyzes and 
describes cases dealing with the main
tenance of records, discusses sealing and 
purging law at length. 

. ,, 

I 

·-

fl 

? ,•. 

-. 

' / 

==~·-

to non-criminal justice agencies. 1 0 In 
\ 1 most other states the questio'h of whether 

non-criminal justice requesters can obtain 
criminal history ·records is left to be 
answered by regulations or on an ad hoc 
basis by individual criminal justice agen
cies. To the extent that generalization is 
possible,'H can be said that in most states 
criminal justice agencies are authorized to 
disseminate cumulative conviction infor
m9}~ion to non-criminal justice recipients. 

, On the other ryand, a greater number of 
states have adopted statutes or regulations 
which prohibit agencies from disseminating 
non-conviction information to non-criminal 

\\ justice recipients. However, some states 
make exceptions for certain kinds of non
criminal justice requestors~ For example, 
ten states have now adopted provisions 
that g!ve private employers authorization, 
in certain circumstances, to obtain both 

10 Alabama (Ala. Code Sec. 41-9-590 et 
seq.); Alaska (Alaska Stat. Sec. 12.62.010 
et seq.); Arizona (Ariz. Rev. Stat. Sec. 41-
2210 et seq., 41-1750); Arkansas (Ark. 
Stat. Ann. ·sec. 5-1101 et seq.); California 
(Cal. Penal Code Sec. 11075 et seq. 
(West)); Colorado (Colo. Rev. Stat. Sec. 24--
72-301 et seq.); Connecticut (Conn. Gen • 
Stat. Ann. Sec. 54-142 (West));, Georgia 
(Ga. Code Sec. 92A-3001 et seq.); Hawaii 
(Haw. Rev. Stat. Sec. 846-1 et seq.); Iowa 
(Iowa Code Ann. Sec. 692.1 et seq. (West)); 
Kansas (Kan. Stat. Ann. Sec. 4701 et seq.); 
Louisiana (La. Rev. Stat. Ann. Sec. 15-
575 et seq. (West)); Maine (Me. Rev. Stat. 
Sec. 16-611 et seq.); Maryland (Md. Ann. 
Code 1957, Art. 27 Sec. 742 et seq.); 
Massachusetts (Mass. Gen. Laws Ann. Sec. 
6-167 et seq.); Montana (Mont. Rev. Codes 
Ann: Sec. 44.5.101 et seq.); Nebraska (Neb. 
Rev. Stat. Sec. 29-3501 et seq.); Nevada 
(Nev. Rev. Stat. Sec. 179A-010 et seq.); 
Oregon (Or. Rev. Stat. Sec. 181.010 et 
seq.); Pennsylvania (Pa. Stat. Ann. Sec. 18-
9101 et seq. (Purdon)); South Carolina (S.C. 
Code Sec. 23-3-110 et seq.); Vermont (Vt. 
Stat. Ann. Sec. 20-2051 et seq".); Virginia 
(Va. Code Sec. 19.2 - 388 to 390; 9.111.6); 
Washington (Wash. Rev. Code Ann. Sec. 
10.97.010 et seq.). r-_;=-
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conviction and non-conviction inf orma
tion.11 

The extent of public access to non
conviction information is increased by ~wo 
"quirks" in statutory policy. First, as dis
cussed in more detail in Chapter 4, even in 
jurisdictions which prohibit public access 
to cum.ulative non-conviction information, 
members of the pyblic can obtain arrest 
and other non-conviction data !=>Y checking 
non-name indei:ed, non-cumulative, origi
nal records of entry, such as police blotters 
and court arraignment records. These 
original records of entry are made public 
by both law and custom in virtually every 
jurisdiction. 

Second, many state criminal history in
formation statutes regulate only the cen
tral state repository or records dissemi
nated by that repository •12 Thus in many 

11Florida (Fla. Stat. Ann. Sec. 943.053 
(West)); Illinois (Ill. Ann. Stat. Ch. 38 Sec. 
206-7 (Smith Hurd)); Kentucky (Ky. Rev. 
Stat. Ann Sec. 17.150(4) (Baldwin)); Minne
sota (Minn. Stat. Ann. Sec. L5.1695 (West)); 
Montana (Mont. Rev. Codes Ann. Sec. 
44.5.301, 44.5.302); Nebraska (Neb. Rev. 
Stat. Sec. 29-3520); Nevada (Nev. Rev. 
Stat. Sec. 179A.100);. Pennsylvania (Pa. 
Stat. Ann. Sec. 18-912l(b) (Purdon)); Virgin 
Islands (V.I. Code Ann. Title 3 Sec. 88l(g)); . 
West Virginia (W. Va. Code Sec. 15 .... 2-
24(d)). , 

Note: In Illinois, Montana, Nebraska, 
Nevada and West Virginia$,, the written con
sent of the record subject Is required in 
order to obtain some type of data. 

120nly nineteen of the states have statutes 
that apply to local agency dissemination 
policies. The rest limit only the state 
central repository or information dissemi
nated by the state repository. The nine
teen states with statutes that apply to 
local units are Alabama, Alaska, Cali
fornia, Colorado, Connectif'~.?4 Florida, 
Hawaii, Kentucky, Louisiana, Maine, Mary
l~nd,. Massq.chusetts, Montana, Nebraska, 
Nevada, Pennsylvania, the Virgin Islands, 
Virginia and Washington. 

' 
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states local police agencies are free-
absent a local ordinance--to release to the 
public whatever arrest or other non-con
viction data (not to mention conviction 
data) they choose. 

Judicial Remedies 

The chapters in Part I are comprised of 
cases in which courts have looked at dis
semination issues in terms of one or more 
of three bodies of law: (1) constitutional 
law; (2) the courts' inherent and equitable 
authority to police agency action; and (3) 
statute law. 

As noted in the Jntroduction, by the 
late 1970's courts were largely unwilling to 
restrict agency dissemination of criminal 
history records on the basis of a record 
subject's constitutional interest. In the 
wake of Paul v. Davis, 13 the courts have 
all but said that the Constitution does not 
give an individual a right of confidentiality 
in his criminal history record, even if the 
record corytains non-conviction informa
tion. 

Furthermore, cases decided in the late 
1970's and presented in this part of the 
book indicate that the courts are reluctant 

·to exercise their inherent, equitable 
powers to overturn an agency's dissemina
tion decision. Courts appear willing to 
exercise these powers only upon a showing 
that the record is factually inaccurate or 
that disseminatlon would result in manifest 
injustice. 14 

13424 iis. 693 0976). 

14See, Fite v. lRetail Credit Company, 386 
F.Supp. 1045 (0. Mont. 1975) aff'd, 537 
F.2d 384· (9th tfr. 1976); Newspapers, Inc. 
v. Breier, 279 N.W.2d 179 (Wis. 1979). 
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Most of the opinions included in Part I 
interpret and apply criminal history record 
dissemination statutes or open record and 
freedom of information statutes. .Because 
courts are bound by the language and legis
lative history of particular statutes, their 
treatment of a particular statute is not 
indicative of the court's own point of view. 
Nevertheless, the language in many of the 
opinions indicates that most courts accept, 
to one degree or another, the policymaking 
considerations discussed earlier in this 
analysis. These policymaking considera
tions probably have the effect of encour
aging courts to maximize the dissemination 
of criminal history records within crim.inal 
justice and governmental communities and 
minimize the dissemination, at least of 
non-conviction information, to private em
ployers, the media and other members of 
the public. 

Organization of Record 
Dissemination Chapters 

Part I groups and discusses the cases 
according to the identity and purpose of 
the proposed recipient and contains the 
fallowing chapters: 

• Dissemination of Records: Criminal 
Justice Community; 

• Dissemination of Records: Govern
ment Non-Criminal Justice Agen
cies; 

• 

• 

Dissemination of Records: Liti
gants; and, 

Dissemipation of Records: Private 
Employers, the Media and· the 
Public. 

'' ·' 
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Chapter 1 

DISSJ1.MINA TION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

Statutory Standards 

. Criminal justice agencies in virtually 
every jurisdiction enjoy some type of stat
utory authorization to share or disseminate 
criminal history record information with 
local, state and federal criminal justice 
agencies. The only statutory limitations on 
such dissemination ar.e the sealing · and 
purging statutes . adopted in 39 states, 
which make some types of criminal history 
records unavailable for dissemination. 
From a statutory standpoint the key ques
tion in most jurisdic~ions is whether a 
particular requester is, in fa~t, a criminal 
justice agency within the meaning in
tended by the Legislature; or whether the 
requester is a governmental entity with 
only civil or quasi criminal justice func
tions. 

Judicial Standards 

Only a handful of cases have dealt 
expressly with the question of the dissemi
nation of criminal history record inf orma
tion within the criminal justice community. 
There is an easy explanation for this rela
tive silence: criminal record subjects who 
wish to prohibit or contest the dissemina
tion of their records within the criminal 
justice community are likely to petition 
the courts for an order purging or sealing 
the record. This likelihood is explained by 
the fact that if a court is willing to pro
hibit dissemination within the criminal jus
tice community, it will also be willing, in 
virtually every case, to prohibit dissemina
tion to all other recipients. Thus, criminal 
record subjects who hope to prohibit the 
dissemination of their criminal history rec
ords within the criminal justice community 
can .almost always be expected to bring an 
action for sealing or purging. 

11 

In a very real sense, then, every sealing 
and purging decision concerns dissemina
tion of criminal history record information 
within the criminal justice community. 
However, because we think that it is more 
useful to categorize the several dozen 
sealing and purging cases according to the 
reason why the· court sealed the record 
(usually a breach by a criminal justice· 
agency of some record maintenance duty) 
sealing and purging cases are not included 
in this chapter unless they specifically and 
expressly discuss dissemination within the 
criminal justice community. 

In order to persuade a court to prohibit 
the dissemination of criminal history rec
ords within the criminal justice community 
a record subject will ordinarily need to 
show that his record is inaccurate or other
wise deficient; that it will not be useful to 
a criminal justice agency; that, conversely, 
its dissemlnatlon will harm the subject; and 
that such dissemination would violate the 
subject's legal rights, whether .statutory, 
constitutional or common law. 

Courts have prohibited criminal justice 
agencies from sharing criminal history rec
ords with other criminal justice agencies 
on three bases: (1) where a statute or 
regulation prohibits such dissemination or, 
more likely, expressly authorizes a court to 
prohibit such dissemination if certain cri
teria are met; (2) where the courts exer
cise inherent or equitable powers to pro
hibit dissemination in order to avoid or 
remedy a manifest injustice to the record 
$Ubject; and (3) where the courts conclude 
that dissemination would violate the record 
subject's constitutional rights. 

A review of the cases included in this 
chapter suggests several important points. 
For instance, the cases, particularly the 
older cases, make it clear that the courts 
have the authority to prohibit criminal 
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justice agencf~s from trading criminal his
tory record information with other crimi
nal justice agencies if such dissemination 
does an injustice to the criminal record 
subject. For example, in Morrow v. Dis
trict of C~lumbia, 5 a federal court of 
appeals panel held that it is within the 
power of a criminal trial court to issue an 
order directed to an entire municipal 
authority, including the arresting police 
agency, prohibiting dissemination of a sub
ject's criminal record, where the record did 
not result in a conviction, is not useful to a 
police agency and its dissemination would 
harm the subject. 

In other cases the courts have said that 
a criminal record subject who attempts to 
obtain a court order blocking dissemination 
within th;e criminal justice community 
must show specifically that such dissemi
nation would lead to inappropriate harm to 
the subject. In United States v. Rosen, 16 

for example, a federal district court held 
that an order prohibiting dissemination 
within the criminal justice community of a 
record of an arrest that ended in acquittal 
would be appropriate whenever the record " 
subject can show that: (1) his photographs 
would be publicly displayed in a rouges 
gallery; or (2) his arrest record would be 
disseminated to employers; or (3) retention 
of the record would be likely to result in 
harassment by law enforcement or govern
ment officials. 

However, since the Supreme Court's de
cisibn in Paul v. Davis in 1976 courts have 
been less inclined to prohibit the dissemi
nation of criminal history records within 
the criminal justice community. Instead, 
these courts have stressed the special 
n~eds that criminal justice agencies have 
for access to criminal history data. 

For example, in Loder v. Municipal 
Court, 17 the California - Supreme Court 
denied a record subject's petition to purge 

'.'! .1/ 
~x~s4~1~7~F~.~2d...,.....,,,.7&~~;(=D-.C~.~C~ir-.~1~9~69~)-.~~~~ 

16343 F.Supp. 804 (S.D.N.Y. 1972). 

175:33 P.2d 624 (1976). 
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his arrest record. The record subject came 
,, to the aid of his wife who was being beaten 

by a policeman. The subject was arrested 
but two days later all charges were 
dropped. The court said that the govern
ment and, in particular, criminal justice 
agencies, have a compelling interest in 
retaining even this type of arrest record: 
(1) for identification purposes; (2) for 
prompt and accurate police reporting; (3) 

.for future police work; and (4) for use_ at 
pre- and post-trial prqceedings. Several 
other cases included in this chapter also 
emphasize the need to insure the free flow 
of criminal history record data within the 
criminal justice community. 

Only a couple of recent decisions buck 
this trend. The most notable is District of 
Columb1a v. Hudson, 1 8 in which the court 
sealed several sets of arrest records. In 
one instance an individual had been 
arrested for a murder that was later shown 
to be a suicide. In another instance an 
individual was arrested for failure to 
attend driving school and it was later 
shown that he had attended the school. In 
a third instance an individual was arrested 
for carrying a pistol, but law enforcement 
officials later conceded that they had 
arrested the wrong man. 

The court in Hudson rested its analysis 
on an assumption that criminal justice rec
ords are ordinarily useful to criminal jus
tice officials and therefore ought to be 
preserved. However, where the arrest rec
ord is admittedly,, wrong, the court con
cluded that the record has no utility to law 
enforcement officials. Consequently, a 
court should use its equitable (inherent) 
powers to give these record subjects relief 
and order the records to be sealed. 

Presu1T1ably, where a criminal history 
record has severe deficiencies and where a 
record subject can show a real likelihood of 
harm if the record is traded within the 
criminal justice community, courts will 

. contimte to be somewhat receptive to 
claims that dissemination should be pro
hibited. 

12 

. . ,. 

re-4oq. A.2d 175 (D.C. Ct. of Apps. 1979). 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

P&ul v. Davis 
424 U.S. 693 (1976) 

(Rehearing denied 425 U.S. 985 (1976)) 

RELIEF SOUGHT 

An individual arrested for shoplifting brought this action, based on the 
federal civil tights laws, against county and city police chiefs for 
circulating his name and photograph to local businessmen in a compila
tion of "known shoplifters" while the charge against him was still 
unresolved. He asked for damages as well as declaratory and injunctive 
relief. 

HOLDING 

Distribution of the flyer did not deprive the plaintiff of his constitu
tional rights of liberty and due process and there ls no constitutional 
privacy interest that is violated by dissemination of arrest records 
under the circumstances involved. Injury to reputation alone is not 
sufficient to establish a violation of the constitution. 

BACKGROUND 

While a shoplifting charge against the subject was still outstanding, his 
photo and name were included in a flyer of "active shoplifters" prepared 
and distributed to local businessmen jointly by the chiefs of the 
Jefferson County and Louisville, Kentucky police departments to help 
minimize holiday losses. The charge against the subject was dismissed 
shortly thereafter, but his supervisor saw the flyer and reprimanded 
him. 

SPECIAL NOTE 
.; 

This is the landmark constitutional dissemination case which, in the 
words of a subsequent federal court opinion, "snuffed out the constitu
tional privacy interest in the confidentiality of arrest records." 

Cross Reference: Pages 79 &. 149 

Preceding Page /Jfaok 15 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

Utz v. Cullinane 
520 F.2d 467 

(D .. c. Cir. 197.5) 

Criminal record subjects brought a class action based on the constitu
tion and on statutory law challenging a police practice of routinely 
forwarding comprehensive arrest i~ormation to the .Federal Bureau of 
Investigation (FBI). · 

HOLDING 

The District of Columbia's Duncan Ordinance prohibits dissemination by 
" the D.C. Metropolitan Police of comprehensive arrest infC?rmation. to 

the FBI unless a specific request has been made for the mf ormat1on 
within the context of a specific criminal investigation or proceedings 
involving the record subject. 

BACKGROUND 

Prior to this case it was the routine practice of trye D.C. Metropolitan 
PoUce Departmenft'o forward arrest data to the FBI, including arrestee 
identification data and information concerning the arrest. The FBI ln 
turn released the data not only to other law enforcement age11cies ~ut 
also to federally chartered or insured banks and state and local agencies 
for employment and licensing purposes. 

SPECIAL NOTE 

The court observed that the subjects were not challenging the routine 
dissemination of more limited data, such as fingerprints or names, 
which may serve a legitimate state interest in checking for warrants in 
other jurisdictions. · 

Cross Ref.erence: Page 47 .. 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

Morrow v. District of Colwnbia 
417 F.2d 728 

(D.C. Cir. 1969) 

A criminal record subject brought this appeal in order to resolve the 
issue of whether the trial court in which his case was heard had the 
authority to issue an order directing the police not to disseminate his 
arrest record. 

HOLDING 

It is within the power of a criminal trial court to issue an order directed 
to an entire municipal authority, including the arresting police agency, 
prohibiting dissemination of the criminal record of a subject brought to 
trial in that court. 

BACKGROUND 

After the trial judge dismissed the case against the subject because it 
was brought by the Corporation Counsel rather than the U.S. Attorney, 
the subject moved for expungement of the arrest. The judge issued an 
order prohibiting the District of Columbia and all its agencies, including 
the police department, from disseminating the subject's arrest record to 
anyone, even other law enforcement agencies. The District obtained an 
order from a higher court forbidding the trial judge from enforcing his 
order on the ground that it exceeded his authority, and both the subject 
and the judge appealed. 

The µ.s. Court of Appeals declined to say whether the trial court's 
order was appropriate in the circumstances, but left that issue to be 
determined on remand to the D.C. Appeals Court. The cour~ noted that 
the Duncan Report rules would appear to be a good rule of thumb, but 
conceded that unusual circumstances, such as an unjustified invasion of 
privacy, might justify expungement. (For the decision on remand, see 
In the Matter of Alexander.) 

Cross Reference: Page 243 
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OISSEMINA TION OF RECORDS: 
CRIMIN~\L JlJSTICE COMMUNITY 

RELIEF SOUGHT 

United States v. Thorne 
467 F .Supp. 938 
(D. Conn. 1979) 

In this action the federal government sotight to compel state officials 
to give testimony concerning a state criminal proceeding in which the 
subject had been acquitted and his re~ords ~hen erased under stat~ law. 
The testimony was sought in <;onnection with a federal prosecution of 
the subject. 

HOLDING 

Under the Supremacy Clause of the United States Constitution the 
federal court had a constitutional duty to do justice in the federal 
criminal trial, and the court had the power to order the state officials 
to furnish the requested testimony. 

BACKGROUND 

The subject had been charged with a criminal offense by the st~te. A 
search warrant was issued in connection with that charge and evidence 
was seized under the warrant. The subject was acquitted and state law 
mandated that his records then be automatically expunged and forbade 
any disclosure o~ any information contained in the expunged records. 

'~ The subject was then charged with a· federal offense arising out of the 
state-conducted search. He moved to suppress the seized evidence. In 
preparation for the suppression hearing the government subpoenaed the 
state court clerk (for a copy of the search warrant), the chief court 
reporter (for a portion of the state trial transcript), and the st~te P?l~ce 
officer who had·conducted the search. They refused to testify, c1tmg 

. the erasure statute. 

Cross Reference: Page 194 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

Testa v. Winquist 
4.51 F.Supp. 388 ' 

(D.R.I. 1978) 

\~ 

In :rus very complex case, ~(restees had ~riginally sued the arresting 
?ffice:s for dama&es on a number of constitutional and state grounds, 
mcludmg arrest without probable cause, false imprisonment, libel and 
sla~der, and trespass. The a~resting officers brought suit in turn 
agamst the persons who furnished them with the criminal record 
information upon which they based their actions. The arresting officers 
argued that thes~ persons (the state administrator of the National 
Crime Information Center and a Warwick, Rhode Island police officer) 
were liable to the arresting officers for any damages which they might 
be ~creed to pay to the arrestees. The arresting officers based their 
claim on the grounds that the information furnished to them was 
i~ac~urate. The administrator and officer sought in this suit to be 
dismissed from the case, on the basis that the arresting officers had not 
stated a legally cognizable claim against them. 

HOLDING 

Dis.mis~al denied. First, the administrator and officer had a duty to 
mamtam reasonably accurate and current records. This duty was owed 
to the arrestees, so if the duty was breached the administrator and 
officer could be liable for any resulting injury to the arrestees. Second 
while reliance by an officer in the field on record information furnished 
by a computer service and another officer might be reasonable the 
court would not so find as a matter of law, but would leave the issu'e for 
the j9ry. Third, a jury could find that the administrator and officer 
should have reasonably foreseen that the arresting officers would rely 
on the information furnished to them; the administrator and officer 
coul~ then be U~ble for ~he acts of the arresting officers following their 
receipt of the mformat1on. And fourth, although there is usually no 
liability for one who in good faith gives inaccurate information which 
leads to an arrest, the special position of expertise and authority held 
by the administrator and officer justified holding them to a stricter 
duty of accuracy than a private citizen. 

BACKGROUND 

Officers of the East Providence, Rhode Island police force, observing 
suspicious activities at the arrestees' auto body shop, stopped a car the 
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arrestees were driving. When the arrestees were unable to show 
ownership the officers ran a check with the NCIC, and were told that 
the car was reported as stolen out of Warwick. The officers then 
checked with the. Warwick officer, who confirmed that the car was 
stolen. One arrestee was charged with possession of a stolen vehicle, 
both arrestees were detained overnight even though their attorney 
came to the station house with the title to the car, their shop was 
searched, and other· actions injurious to their property and reputations 
were r1w:aken. It turned out that the car had been stolen, but was 
recove'fed by the insurance company and soid to the arrestees. The 
arrestees sued the arresting officers; the arresting officers sued the 
administrator of th~~ Rhode Island division of the NCIC and the Warwick 
officer. .;~: 

SPECIAL NOTE 

Since this opinion was given on a motion to dismiss, the court was not 
ruling on the merits of the case, but only on whether the facts and law 
were so clear that no trial was necessary. Since the court found that 
llab~Y=\as possible, it denied dismissal. 

Cross Reference: Page 131 

20 

. 
. ' 

0 0 

" (J 

0 

(J 

·j 
I 
I 

(I 

• 0 

!' , • 

0 

' 0 

(j "' 

/ 

----~--~-

, ·"z~- ,,.. 

(? 

""---" 

. ~~-= .. -=. ~""'""'===-----···r) 

DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

Rowlett v. Fairfax 
446 F.Supp. 186 
(W .D. Mo. 1978) 

An imprisoned federal arrest record subject brought this action seeking 
to compel the Federal Bureau of Investigation (FBI) to expunge two 
entries in his FBI record reflecting an arrest where the resulting 
char,ges had been dismissed. He alleged that these entries 'affected his 
status in prison. In support of his motion the subject argued that by 
statute the FBI can only maintain records of convictions for offenses 
punishable by imprisonment for one year or more, and only when upon 
receipt of a certified copy from the trial court. 

1 .• ,HOLDING 
',i l I 

Denied. The FBI is empowered to collect and maintain even arrest 
records with no known dispositions. Pursuant to the ·supreme Court 
decision in Paul v. Davis, 424 U.S. 69.3 (1976), the subject had no 
interests, such as in privacy or reputation, sufficient to justify the 
requested expungement. 

BACKGROUND 
" 

The subject, imprisoned in J,..eavenworth federal penitentiary, had been 
arrested many year;s earlier for interstate transportation of counter
feiting tools. He claimed that the charges growing out of the arrest 
were dismissed, but that his FBI record still carried two entries 
reflecting the arrest. (I 

'-~ 
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Cross Reference: Page 246 
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DiSSEMINATION OF RECORDS: 
CRIMINAL JUSTICE. COMMUNITY 

Hammons v •. Scott 
423 F.Supp. 618 
{N.D. Cal.1976) 

RELiEF SOUGHT 

Hammons v. Scott 
423 F.Supp. 625 
(N.,D. Cal. 1976) 

A record subject brought this action challenging ,:the maintenance, use, 
and dissemination by state (t;.23 F.Supp. '618) and federal (423 F.Supp. 
625) officials of the arrest records of persons nev.er in any way found 
resp0.ftsible for the crime charged, alleging violatioft of ~onstitutional 
due process apd· privacy rights and se~J<lng an order'' ending such 
practices. 

HOLDING 

(Pursuant to the United States Supreme Court ruling in Paul v. Davis) 
The use, maintenance, and dissemination of arrest records of persons 
who have never been convicted of or pled guilty or nolo contendere to 
the crime charged does not violate any constitutional due process or 
privacy rights. 

BACKGROUND 

The subject was arrested by the San Francisco Police Department on 
the basis of a neighbor's complaint that he had fired a gun at her. The 
charges were later dropped, but the subject's arrest record was retained 
by the SFPD and was sent to the state Bureau of Identification and 
Investigation and to the Federal Bureau of Investigation. The subject 
claimed that this would adversely affect his employment, licensing, and 

···certification opportunities. -

';:: 

Cross Reference: Page 248 
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DISS.EMINA TION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

Tarlton v. Saxtk 
407 F.Supp. 1083 

(D.D.c. 1976) 

A Federal Bureau of Investigation (FBI) criminal record subject brought 
suit seeking expungement from his FBI file of certain arrest entries 
without dispositions and other arrests and convictions which he alleged 
had been unconstitutional. His action was dismissed initially; on appeal 
the Circuit Court said that the FBI did have a duty to maintain 
reasonably accurate files and remanded the case for the lower court to 
set the exact limits of that duty. (See Tarlton v. Saxbe, 507 F.2d 1116 
(D.C. Cir. 1974).) This is the decision on remand. 

HOLDING 

First, although a record subject should addre~s his first challenge ~o 
local and state authorities, when the FBI rece1ves such.~ challenge lt 
must be forwarded to the appropriate criminal justicei ,agencies and 
courts for further consideration. Second, while a challet~ge is pending 

·the FBI does not have to so indkate on the subject's record, since to do 
so would seriously impair the credibility of FBI criminal re~ords, and 
could provide criminals with a way to improperly l~ssen the l~pact of 
their records by making frivolous challenges. Th1rd, non-serious of
fenses are to be deleted from all FBI criminal records, either when the 
records are converted to" computerized form or when a dissemination 
request is honored. And finally, while the FBI for practical reasons may 
still disseminate for law enforcement purposes arrest records more than 
one year old without dispositions, it must conduc~ ,a f:a.sibility study to 
see if some practical way can be found to keep d1spos1t1ons more up to 
date. 

JACK GROUND 

The subject,'s FBI criminal record file contained a numbe~ o~ arrests 
without subsequent dispositions and some arrests and conv1ct1ons that 
he claimed had occurred in violation of his constitutional rights. He 
alleged that this inaccurate information had caused him ,sentencing and 
parole problems in the past and could do so in the future. '' 

Cross Reference: Page 134 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

Urban v. Breier 
401 F.Supp. 706 
(E.D. Wis. 197.5) 

0 

This class action was brought against a city police chief under the 
federal civil rights laws on behalf of 54 arrest record subjects named as 
dangerous·,, motorcycle gang men'1bers by the city police depart.m_ent. 
The suit alleged that the 3Ubjects had b~_en arrested for murder without 
probable cause, and asked that all resulting arrest records be expunged. 
The suit also asked that the court order the police department to recall 
and destfoy leaflets it had prepared which displayed each subject's 
name arid photograph, labelled him as a known gang member, and stated 
that many of the subjects were armed and used drugs. It was also 
requested that any further printing of the leaflets be prohibited. 

HOLDING" 

Relief granted. Where arrest record subjects were ai'rested for murder 
without probable cause the unlawfulness of the arrests and the extreme 
infamy of the charg~ justified expungement on due process grounds. 
'°The police chief was ordered to expunge Ms department's. own. ~eco:ds 
on the subjects, and to recall and expunge any arrest or 1dent1f1cat1on 
information disseminated to any agencies or persons, state or federal, 

·governmental or private. The recall requests were to include notice 
that the arrests were made without a legally sufficient basis. The 
police chie:f was also ordered to retreive all the leaflets, from his own 
force as well as from any other law erilorce:ment authorities, agencies, 
or persons, public or private, who received them, and forbidden from 
printing more. 

BACKGROUND 

A Milwaukee newspaper carrier was killed by a bomb which was 
apparently set in retaliation against a member of a motorcycle gang 
who had recently testified against members of a rival gang. In the 
following days the Milwaukee police arrested 54 known or suspected 
members of the gang which the police believed set the bomb. These 
persons were pocked for murder and interrogated. The police later 
printed the leaflets and distributed them to area law enforcement 
agencies as well as within the Milwaukee Police Department. 

24 
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SPECIAL NOTES 

1. The court's order to expunge the arrest records was based on its 
inherent powers. The order to recall the leaflets was based on 
constitutional due process considerations. 

2. Part of the court's reasons for directing recall of the leaflets 
appeared to be that it felt public access to some of the leaflets 
was otherwise inevitable in view of t~eir widespread distribution. 

3. In reaching its decision concerning the leaflets, the court relied in 
part upon a United States Circuit Court case which was later 
reversed by the Supreme Court (Paul v. Davis, 424 U.S. 693 
(1976)}. Paul v. Davis repudiates the rationale of the court's 
holding on the leaflets (damage to reputation alone as amour,iting 
to a violation of due process). 

lj.. The court denied a request that the Milwaukee Police Department 
be allowed to transfer the subjects' fingerprints and photographs 
ti;;> a neutral, non-criminal identification file. The court expressed 
a very strong desire to ensure that no subject could ever be 
connected with the highly lgtproper murder arrests, and that the 
department had no such existing files, suggesting that the "neu
tral" files might begin and end with the records of the 54 
arrestees. 

Cross Reference: Pages 85 & 166 
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DISSEMINATION OF RECORDS: 
CRIMIN~L JUSTICE COMMUNITY 

United States v. Rosen 
' 343 F.Supp. 804 · 

"' (S.D.N. Y. 1972) 

RELIEF SOUGHT 

. . ·. . . . u ht return of ttteir ci:rrest and 
. Federal· arrest :ecord sub1ects so dg that all charges against them 
. identification records o~ t~e groun 

resulted.in acquittal or .dismissal. . , 

HOLDING 

. nusual circumstances, such as an 
Denied. In the absenc;:e o~ extreme ;~~st records in a Rogue's Gallery' 
illegal arrest or public displayclo~m of injury such as harrassment, lo~t 
and where there has .been no ?-1 . tion expungement is not j~st1-
job opportunities, or improper dissemm~ val~e of retaining arrest· and 
fied. The. legitimate law ~nfor~e~~~vidual's simple right of privacy. 
identification records ou~we1ghs a " 

BACKGROUND . 

. . h d with unlawful importation 
The subjects were indicted and ~ a~~~n of federal law. A set of 
during a Na~ional Emerg7nc,r, r~s~~!d in acquittal; further charg7s 
charges against one sub1ecd. . d af•er the corporate defendants m against both subjects were ismisse ~ 

the case pled guilty. 

Cross Reference:. Pages 169 & 199 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

Hughes v. Rizzo 
282 F.Supp. 881 
(E.D. Pa. 1968) 

" " 

Arrest record subjects brought an action under the federal civil rights 
laws on behalf of all those allegedly arrested illegally by city police in 
an apparent attempt to discourage hippies from frequenting a city park. .. . 

HOLDING 

Where mass arrests were made with no legal justification the court 
would order the destruction of all resulting arrest records, including the 
destruction of any arrest records dissemi,nated to other law enforce
ment agencies, and the return or destruction of all photographs taken in 
connection with the arrests, including negativ.~s and any copies. 

BACKGROUND 

In June and July of 1967 Philadelphia police made mass arrests in a city 
park known as Rittenhouse Square. Those arrested consist~d of hippies, 
anyone seen associating with them, and those who ob1ected to or 
inquired about the arrests. This action seemed designed to discourage 
the hippies trom using the park, which was located in a wealthy area. 
The first group of arrestees were photographed; no charges were ever 
filed against any of the arrestees. 

Cro.ss Reference: Page 172 

27 

i; 

II 

11: !! ~ I' 

11 1: 

J! 11 

il !I 
It 

I! i1 

lj 11 

i I 1 I 
1 II ' 

' II 1 i 
i ! 
\ 1! 

I 
I 



" l 
i 

' 1 

l 
I 

1 
J 
I 
j 

' j 
1 

DISSEMINATION OF RECORDS: 
CRIMINAL .JUSTICE COMMUNITY 

RELIEF SOUGHT 

United States v. Kalish 
271 F .SUpp. 968 

(D.P.R. 1967) 

A federal arrest record subject who was never prosecuted asked that his 
arrest records, incl1:1ding fingerprints and photographs, be destroyed. 

HOLDING 

When a subject has never been prosecuted or c~n~icte~ the:~ is. no 
public int.erest in retaining his arre~t rec~r~ or crm:1m~. iden;iflc.ation 
data. Moreover, retention does seriously m1ure the md1vidual s privacy 
and personal dignity. The United States Attorney General was or~er~d 
to destroy the subject's arrest record and criminal identification f1le m 
his custody, and those in the Identification _Division of ~he ~ede:al 
Bureau of Investigation. He was further forbidden from dissemmatmg 
the records to any governmental ager:icy or to any person. 

BACKGROUND 

The subject on the advice of counsel, refused induction into the Army 
on the good faith argument that he ~as constituti~nally ei:ititled to 
reclassification or to a hearing before h1s local Select1ye Service '?card. 
. He was arrested contrary to an agreement rea~hed with the Assistant 
U.S. Attorney, at which time he was fingerprinted and photographed. 
He submitted to induction half an hour later and was never prosecuted 
on the arrest. 

/t 

Cross Reference: Pages 138, 200 & 251 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

Loder v. Mtmicipal Court 
553 P.2d 624 
(Cal. 1976) 

cert. denied, 4:1.!9 U.S. 1109 (1977) 

An arrest record subject who was not prosecuted on the charges against 
him brought this action seeking an order directing the erasure of any 
records resulting from his arrest and the notification of any agencies to 
which such records had been sent that they had been erased and that 
the agencies should do likewise. 

HOLDING 

Denied. In light of the compelling publicinterest in the rnaio:c~nance of 
criminal records and the extensive statutory protection given to record 
subjects to prevent improper use or dissemination of their files, the 
individual's interest in preventing misuse of his record does not out
weigh the factors in favor of retaining it. 

BACKGROUND i/ 

The record subject was arrested for battery, o~structing an officer, and 
disturbing the peace after he attacked a San Diego, California police 
officer who was beating his wife with a nightstick. The officer was 
later suspended, the city attorney declined prosecution, and the charges 
were dismissed.. The subject requested expungement of his record at 
the time of dismissal, but the municipal court denied the request on the 
basis that there was no statutory authority for expungement. The 
subject then wxote to the chief of police and the records custodian of 
the police department requesting expungement. When he received no 
reply, the subject brought this suit against the municipal court judge, 
the police chief, and the records custodian. 

Cross Reference: Page 253 
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DISSEMINATION OF RECORDS: 
ClUMXNAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

White v. State . 
9.5 Cal. Rptr. 175 
(Ct. App. 1971) 

. . r ~ 

A state criminal record subject brought this damage.suit against various 
state officials alleging negligent posting of entries to his record and 
negligent dissemination thereof. He sued for, among other th,ings, 
defamation and invasion of privacy. 

HOLDING = 

-Relief denied. There Js no duty on the part of the state to alter a 
subject's criminal record on the basis of his unsubstantiated claim that 
it contains inaccurate or incorrect information. The court also found 
that dissemination of the subject's record on · request to authorized 
recipients was conditionally privileged, and that the subject failed to 
show the malice on the state's part necessary to overcome that 
privilege. 

BACKGROUND 

The subject was arrested in 1939 for grand theff auto. In 1941 he was 
identified by photograph as the passer of a forged check in a chain 
store. ,That same year a notation was added to his file reflecting the 
passed check charge and llsting a number of aliases, presumably derived 
from bad checks traced to the subject. From 1951-1962 the subject 
encountered his record a number of times as a result of his applications 
to and employment by various police departments. In 1967 he visited 
the state's Bureau of Criminal Identification and Investigation, was 
shown his file, and denied that it was his. Thi~' suit was the culmination 
of his subsequent efforts to change his recor,1. 

Cross Reference: Page 139 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

District of Coltunbia v. Sophia 
306 A.2d 6.52 
<o.c. 1973) 

In this consolidated action three arrestees who were not prosecuted and 
who affirmatively demonstrated their innocence sought to have their 
arrest records sealed or expunged. 

HOLDING 

Relief denied. When an arrest is shown to be mistaken and nonculpabil
ity has been shown, neither sealing nor expungement are appropriate 
remedies. Rather, the records should be modified to reflect the fact of 
innocence. Similarly, dissemination of such records should not be 
restricted, and disseminated records need not be returned. The police 
need merely inform those agencies or persons already in possession of 
the records of the subject's innocence and include such notation in any 
future disseminations. . 

BACKGROUND 

The subjects were arrested near a civil disturbance in Georgetown. 
Charges against them subsequently were dropped. The subjects filed 
motions to expunge and judicially established their innocence. The 
lower court prohibited dissemination of the records and ordered them 
sealed; the District appealed. 

Cross Reference: Pages 176, 207 & 258 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

In the Matter of Alexander 
2.59 A.2d .592 

(D.C. App. 1969) 

This is the decision on remand in Morrow v. District of Columbia, 417 
F.2d 728 (D.C. Cir. 1969)' 

RELIEF SOUGHT 

The record subject in this case petitioned for an order proh~bit~ng the 
dissemination of his arrest record after the trial court had d1sm1ssed a 
disorderly conduct charge because it had been bro.ught by the corpora
tion counsel instead of the U.S. Attorney. The trial court granted the 
order. 

HOLDING 

Trial court order vacated. The Di.mean Report· rules on dissemination ~f 
police records (which permit dissemination of arrest records only if 
they have resulted in conviction on forfeiture of collateral) are 
adequate to protect arrest record subjects except in rare cases whe:e 
unusual facts might justify expungement. No such facts are present m 
this case. 

BACKGROUND 

This is the second time the D.C. Court of Appeals considered ~his case. 
The first time it reversed the trial court on the ground that 1t lacked 
authority to issue an order prohibiting dissemination of an arrest 
record. The U.S. Court of Appeals reversed and remanded. It held that 
the trial court did have ancillary jurisdiction to issue the order to 
effectuate its decision in the case. But the appeals co~rt refused to 
rule on the appropriateness of the trial court's order, leaving that to be 
decided by the D.C. Court of Appeals on remand. This is the remand 
decision. 

Cross Reference: Page 261 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

State v.·Boniface 
369 So.2d 11.5 

(La. 1979) 

C; 

A criminal record subject who was not prosecuted on the charges 
against him brought this suit seeking to compel state law enforcement 
officials to obtain return of his records from the Federal Bureau of 
Investigation (FBI) and to then have his arrest record sealed. The low~er 
court ref used on the ground that the state ~xpungement statute applied 
only to misdemeanors, while the subj~ct had been arrested on a charge 
which at the time was classified as a felony. 

HOLDING 

Rev~rsed and remanded. In light of the remedial nature of the 
expungement statute it would be unduly harsh to deny relief simply 
because t:!Je subject's alleged crime, currently defined as a mis
demec;1,nor, was at the time of his arrest classified as a felony. The 
court remanded the case for the lower court t~ issue an order directing 
destruction of the subject's arrest and disposition records pursuant to 
the statute and also requesting .return of the subject's FBI records. 

BACKGROUND 

' 0 

The subject was arrested in 1969 for fpssession of marijuana, but the 
charge against him was dropped. In 1977 the subject learned that this 
arrest appeared on his FBI fil~ and" brought "csuit fo) seal it, alleging 
irreparable harm arising ·out of use of that record by the United States 
Bureau of Prisons and the United States Parole Commission. There was 
a state statute which provided for expungement in appropriate cases, 
but by its terms it was limited to misdemeanor cases; possession of 
marijuana, though a misdemeanor in 1978, had been a felony in 1969. 

Cross Reference: Page-267 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNI'I'Y 

Doe v .. Commander, Wheaton Police Department · 
329 A.2d 3.5 
(Md. 1974) 

RELIEF SOUGHT 

An arrest, record subject, who claimed he could 'ciemonstra-: complete 
innocence after charges of committing an unnatur:al se~u . act wer:e 
(t d · brought suit seeking to have ·further dissemmat1on of his 
r~~~~~ ~estrained, his file expunged, an~ computer files eras~d, a~ 
e lanatory note inserted. in the cour: fll.es, and , any records tran~ 
m1tted to the Federal 'Bureau of Investigation returned. He d~as~d h~s 
action on his constitutional right of privacy. The lower court 1sm1sse ' 
and he appealed. 

HOLDING 

Reversed and,, remanded. The subject should be allow~d :o pres~nt his 
case in li ht of the possible applicability of the cons~1~ut1onal ng~t. of 

• 
1 

g The fact that there was a statute explicitly authonz~ng 
~~;::~ment did not prohibit granting expungernent in cases fallmg 
outside the provisions of that statute. 

-~:. 

BACKGROUND 

The su~ject, an employee of Georgetown Universit~ Law Ce~te.r, was 
arrested b a store security guard and charged ~ith co!11m1ti;mg an 
unnatural ~d perverted sexual act. The prosecut1on against h1m was 
dropped and he subsequently filed suit to have his records exp.unged. ~e 
alleged invasion of his constitutional :ig~t of privacy and irrepara e 
harm from the continued existence of his files. 

Cross Reference: Pages 212 &. 268 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

Rzeznik v. Chief of Police 
373 N.E.2d 1128 

(Mass. 1978) 

RELIEF SOU~TIT I}. 

In this action an ex-felon whose. criminal records had been statutorily 
sealed appealed the revocation of his firearms licenses by a chief of 
police. The subject claimed his sealed records should be unavailable to 

:::th~ chief for gun licensing purposes. 

•.• 
HOLDING ) 

Under the language of the sealing statute the chief did have access Io 
the records, either as a member of a "criminal justice agency" or as a 
member of a law .enforcement agency authorized access to the records 
by law. 

BACKGROUND 

The subject was convicted of two separate felonies in 19l/.9 and 1953. 
The subject obtained a sealing order in l 97l/.. He applied to the chief of 
police for licenses to carry, sell; rent, and lease firearms. The chief 
knew of the subject's record but was unable to get a firm answer from 
the district attorney or the Commissioner of Probation as to its legal 
effect. J;ie therefore issued the licenses. Later that year the Crim.inal 
History Syste,ins Board issued a memorandum stating that sealed 
records werE1tentirely available for purposes such as evaluating firearms 
license applk;ations; the subject's licenses were revoked some time 
later.. ~=J) . " 

SPECIAL NOTE 

The subject also sued the chief for slander based on his publication of 
the fact of the subject's felony convictions. He argued that sealing 
erased the fact of his ·convictions, so legally they did not exist. 
Although the subject actually waived the entire issue by admitting to 
the convictions in a stipulation, the court did comment that sealing 
does not erase the fact that a conviction occurred. 

Cross Reference: Page 358 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

Walkowski v. Macomb County Sheriff 
236 N.W.2d .516 

(Ct. App. Mich. 197.5) 

RELIEF SOUGHT 

The subject of a computerized criminal record brought suit against 
off.leers from three police departments following her incarceration 
based on inaccurate information. She sued for battery, assault, false 
arrest, unlawful imprisonment, and defamation. The Director of the 
Michigan State Polic;:e Department, which" maintained the computer 
service, appealed in this,case from the lower court's refusal to drop him 
from the action. 

HOLDING 

Reversed. _·The actions of the executive head of the state police in 
overseeing the operations of a computerized criminal record system are 
clearly discretionary. The Director was therefore immune from this 
suit by operation of state law. 

BACKGROUND 

The subject was stopped for running a red light by officei'S of the 
Macomb County Sheriff's Department. A warrant check on the 
Michigan State Police Department's Law Enfor-cement Information 
Network (LEIN) mistakenly indicated an outstanding warrant on the 
subject for perjury, a felony. There was admittedly a bench warrant 
outstanding against tl}e subject for contempt of court due to failure to 
appear for a traffic ticket, a misdemeanor. (Apparently the LEIN 
"charge code" for perjury and contempt was identical.) The subject 
contended that lf the officers had been correctly informed that the 
warrant was for a misdemeanor they would not have taken her into 
custody. ':) 

Cross Reference: Page 141 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

People v. Anonymous 
416 N.Y.S.2<! 994 

(Crim. Ct. N.Y. 1979) 

A prosecutor brought this ex parte action trying to
0 

reopen a criminal 
docket whlch,had been statutorily'seale,d for failure to prose~ute. The 
court had to decide whether the statute prohibitec;f the court from 
~aining access to its'own recor_ds. ;,~ , · 

HOLDING 

The sealing statute clearly exempted materials necessary for the 
orderly administration of justice or to allow the court to carry on its 
day-to-day functions, and that the sealed docket was that type of 
materiai. The clerk was ordered to deliver the docket to the court for 
temporary unsealing during the prosecutor's argument to reopen the 
case, to be resealed immediately thereafter if appropriate. 

n 
BACKG~pUND 

The original criminal proceedlng was dismissed for failure to prosecute 
when the prosecutor indicated he was not ready to proceed. The 
prosecutor's inability to proceed was based on his belief that the 
complainant was not in the courthouse; in bringing this motion he. 
claimed that the complainant was in fact present and ready to be heard, 
but that he was unaware of this due to a communications failure within 
the district attorney's office. 

. ,, 37 
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DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNI1Y 

Gleason v. Hongisto 
414 N.Y.s.za 93 
(Sup. ¢t. 1979) 

RELIEF SOUGHT 

b' . h llenged his dismissal as a In this action a crimina! record. su !;~; ~ed on a discovery by the 
Correc~ions Officer Trame~, wh1~hbeen ad'udicated a Youthful Off~n
corr~~t1on~ department that ~e u~~ul Offe~der records are statutorily 
der on~ firearms chargek d ~ rule on whether they could proper.ly be 
sealed~ The court was ast. e -~epartment in deciding on t.he subject's considered by the correc ions . 
fitness for employment. 

HOLDING '' 

. . t d d to be sealed so completely 
Youthful Offender recor;d\were ~ot ;~e enC~rrections Commissioner in 
as to deny ~ccess tl? t t em hofe employment would require him to evaluating a JOQ app ican . w · " 
carry a firearm and wo;,k under pressure. 

BACKGROUND . 

• .. . · t ent as a Co~rections Officer The subject received a permanent ap~r~r:Ctional Services. He was 
Trainee . with the , !='epartment of h o De artment discovered that he 
dismissed s~r~ly't!iere~te~iJ~e~fie~der ~allowing his involvement in 
had been a~JJud1~ated a_ ou d The Department believed that 
a robbery in which ab~1rctearfm wapos ~:ssing a firearm under federal law, this would bar the su 1e rom . . . 
which was a job requirement. :: 

Cross Reference: Page 325 
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\ DISSEMINATION OF RECORDS: 
) CRIMINAL JUSTICE COMMUNITY 

RELIEF SOUGHT 

People v. A 
41.5 N.Y .. S.2d 919 

(N. y. Lr.>Ca.I Crim. Ct. 1978) 

In this unusual case, two anonymous subjects, apparently cadets at the 
United States Milita'.'ry Academy, sought to avoid any possible ill effects . 
flowing from their arrests on narcotics charges which had been dis
missed in the interest of justice. The subjects here requested that all 
records reflecting their arrest and prosecution be sealed, and that the 
court prohibit any village police officers, West Point military police, 
officers of the Criminal· Investigation Division at West Point, and any 
other police agency involved in the case from giving any testimony, 
information, or evidence against the subjects at any disciplinary pro
ceedings held by the Corps of Cadets at the Academy, the Academy 
itself, the Department of the Army, or any other federal agency. They 
based their request on state statute. 

HOLDING 

// By statute the court was required to seal all records of the case, 
making them unavailable to any person or pubiic or private agency 
except as provided for in the statute. The court found no specific 
authority empowering it to enjoin testimony against the subjects, but 
noted that anyone doing so would not be given access to any official 
records. The court did emphasize the rehabilitative purpose of the 
sealing statute to the officials of the U.S. Military Academy and 
federal government who had filed affidavits on the subject's tnotion. 
And finally, the·· court ruled that the Federal Bureau of Investigation 
should, upon being notified of tl)e court's order, return any records in its possession. 

BACKGROUND 

Few facts afe given due to the anonymous nature of the case. The two 
subjects were arrested for possession of marijuana, but on motion of the 
district attorney the charges were dismissed in the interests of justice. 

Cross Reference: Pages 51 & 275 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

Bnnetti v. Scotti 
3.53 N. Y .S.2d 630 

(Sup. Ct •. 1974) 

. , 
In this case a criminal record subject with a juvenile record sought. an 
order prohibiting the district attorney from using Fam~y Co~rt records 
in bail proceedings. He alleged that such use of JUVemle records 
violated the statutory confidentiality accorded to them. 

HOLDING 

There is no conflict, in letter or spirit, between the statll:tory grant of 
cohfidentiality to Family Court records and consideration of those 
rec'brds by a court in considering a subject's bail application. 

BACKGROUND 

D 
Ndt\e given as to the individual case. This action was a broad suit 
attempting to end the entire practice involved, brought by the Legal 

. Aid .Society on behalf of all criminal subjects with prior Family Court 
records. 

Cross Reference: Page 335 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
CRIMINAL JUSTICE COMMUNITY 

Di Malfi v. Kennedy 
213 N.Y.S.2d 886 

(Sup. Ct. 1961) 

/ 

A subject whose name was in a "known gamblers" file maintained by the 
police brought this action to have it removed, alleging that he was a 
la~-abiding citizen w~o. had nonetheless been subjected to periodic 
police harassment deriving from the presence of his name in the gamblers file. 

HOLDING, 

. ~elief granted. I~ ligh: of the subject's single 191+6 conviction and $25 
fme for bookmaking, h1s arrest later that year on the same charge( 
which resulted in acquittal, affidavits attesting to the subject's good 
character, the police commissioner's admission that he had no inf orma
t~on with which ~o reply to ~he subject's claims of law-abiding behavior 
smce 191+6, and smce the police department rules required the police to 
con:ip~e ~ re po.rt ~n the subject at least once a year, subjecting him to 
period1~ mvest1g~;t1on and embarrassment, maintenance of the subject's 
name m the ~~~,nown gamblers" file was arbitrary, capricious, and 
unreasonable. His name was therefore ordered expunged from the file. 

BACKGROUND 

The subject was arrested in 1946 for bookmaking, pled guHty, and paid a 
$25 fine. La~er that year he was arrested again on the same •charge, 
but was acquitted. Based on this record his name was placed in the 
"Known Gamblers File" kept by the New York City Police Department· 
under department regulations, a report had to be made on each know~ 
gambler at least once a year. The subje.ct had no other record besides 
the two 191+6 charges. · 

Cross Reference: Page 142 
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Chapter 2 

DISSEMINATION OF RECORDS: 
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES 

Governmental non-criminal justice 
agencies usually seek criminal history rec
ords for employment screening purposes. 
And, in general, governmental non-criminal 
justice agencies are more likely to be able 
to obtain criminal history data than are 
private organizations, the media or the 
public. On the other hand, these agencies 
are far less likely to be able to obtain such 
records than are criminal justice agencies. 

Statutory Standards 

In recent years, government employers 
have seemingly stepped up their efforts to 
obtain criminal history record information. 
At a minimum, applicants for federal em
ployment receive what the federal govern
ment calls a "National Agency Check," 
which consists primarily of a review of the 
FBl's identification and criminal history 
records. 19 But, in reviewing applicants for 
sensitive positions, agencies typically con
duct a more detailed criminal history 
check which includes requests for criminal 
history records maintained by state and 
local police. 20 

In addition, federal law requires -crimi
nal history checks for employees who work 
in certain sensitive private sector posi
tions. For example, applicants for many 
positions with defense contractors or in 
nuclear power facilities must receive a 
criminal history check. 21 

191978 law prohibits federal agencfes from 
taking arrest record (but not conviction 
record) information into account in making 
hiring decisions for "nqn,;,sensitive posi
tions." 

20 Executive Order 10450. 

21 Executive Order 10865 and DOD Direc
tive 5220. 

It is also true that today every state 
has adopted statutes or regulations that 
require criminal history record checks 
prior to granting certain types of occupa
tional licenses. National statistics on oc
cupational licensing compiled in a 1974 
American Bar Association study estimate 
that seven million people are employed in 
license occupations. This study counted a 
total of 1,948 separate state licensing sta
tutes, for an average of 39 per state. 
Connecticut had a high of 80 categories of 
employment covered by occupational 
licensing statutes and New Hampshire had 
a low of 22. In California, for example, 47 
different licensing boards can use state 
criminal history files for screening appli.
cants. 

New York State, as another example, 
requires a conviction records check for 
applicants for the following. positions 
{most, but not all of which, require 
licenses): professional boxers, referees and 
judges; harness racing officials; private in
vestigators and guards; users or trans
porters of explosives; male employees of 
manufacturers or wholesalers of alcoholic 
beverages; employers of migrant laborers; 
most employees or members of national 
securities exchanges; professional bonds
men; employees of check cashing busi
nesses; top employees in insurance com
panies; horse owners, trainers and jockeys; 
employees of liquor stores and certain em
ployees of bars; and funeral directors. 

At least two policy reasons are ad
vanced to support the argument that gov
ernmental non-criminal justice agencies 
should have special access rights to crimi
nal history information. First, many pol
icymakers believe that the importance and 
sensitivity of some governmental activities 
justifies access to such records for pre
employment scre~ening, for internal investi
gations and other purposes. Second, many 
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policymakers believe that government, 
non-criminal justice agency decisionmakers 
will use criminal history records in a more 
responsible and discefning manner than 
their private sector counterparts--and in 
the event that public officials misuse such 
records they can be held accountable more 
readily. 

Judicial Standards 

In many instances, state legislatures, 
and to a lesser extent the Congress, have 
accepted these arguments. However, the 
few court decisions that have considered 
the government agency access issue have 
been relatively inarticulate about their 
reasons for upholding agency access. Some 
of the decisions ~ to suggest that the 
import~ce of the governmental function 
in question makes such access appro
priate. 22 Other opinions seem to suggest 
that such access will not harm record sub-

22See, In re Hecht, 394 N.Y.S. 2d 368 (Sup. 
Ct:-1977)--access by a legislative com
mittee. 

fr I 
... 

jects. 2 3 

Only a couple of cases were found in 
which courts reject dissemination of crimi
nal history record information to non-crim
inal justice, governmental agencies. In 
eac:h of those cases an express statutory or 
state constitutional provision provided the 
basis for the court's ruling. 2 i. 

For state and local criminal justice 
officials with responsibility for handling 
criminal history recl)rd infdrmation the 
"bottom line" is relatively dear. In those 
jurisdictions where agency officials have 
discretion to set dissemination policies for 
criminal history record information there 
is .. little chance of an adverse court review 
if the officials choose to disseminate such 
records to governmental, non-criminal jus-
tice agencies. J! 

23See, Monroe v. Tielsch, 525 P.2d 250 
(Wash 1974)--dissemination of juvenile 
records to educational institutions. 

2 1tSee. Central Valley Chapter of the 7th 
Step Foundation, Inc. v. Younger, 157 Cal. 
Rptr. 117 (Ct. App. 1979). 
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DISSEMINATION OF RECORDS: 
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES 

RELIEF SOUGHT 

Utz v. Cullinane 
.520 F .2d 467 

{D .. c. Cir. 1975) 

Criminal record subjects brought a class action based on the constitu
tion and on statutory law challenging a police practice of routinely 
forwarding comprehensive arrest information to the Federal Bureau of 
Investigation (FBI). 

HOLDING 

The District of Columbia's Duncan Ordinance prohibits dissemination by 
the D.C. Metropolitan Police of comprehensive arrest information to 
the FBI unless a specific request has been made for the information 
within the context of a specific criminal investigation or proceedings 
involving the record subject. 

BACKGROUND 

Prior to this case it was the routine practice of the DwC. Metropolitan 
Police Department to forward arrest data to the FBI, -including arrestee 
identification data and information concerning the arrest. The FBI in 
turn released the data not only to other law enforcement agencies but 
also to federally chartered or insured banks and state and local agencies 
for employment and licensing purposes. 

SPECIAL NOTE 

The court observed that the subjects were not challenging the routine 
dissemination of more limited data, such as fingerprints or names, 
which may serve a legitimate state interest in checking for warrants in 
other jurisdictions. 

Crass Reference: Page 16 

Preceding page blank 
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GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES 

Central Valley Chapter of 7th Step Foundation, Inc. v • Younger 
1.57 Cal. Rptr. 117 

(Ct. App. 1979) 

RELIEF SOUGHT 

A variety of crim~nal record subjects and interested ·p~rties. bro.ught this 
suit challenging the state's policy ~f routinely. d1ssemm~tmg f\On
conviction criminal record information to public emplo~ers. The 
subjects alleged that arrests without dispositions were used mcorre~tly 
and abusively by the employers, and based their suit on th~ir constitu
tional rights, including the state constitutional right of privacy. The 
lower court dismissed, and they appealed. 

HOLDING 

Reversed. The allegations in the subje7t's ~omplaint, that non
conviction criminal records are improperly dissemmated to and use:tby 
public employers, stated a prima facie violation of the state cons l u
tional right of privacy. 

BACKGROUND 

Under California law, the state Attorney Gener~! w~~ re9uired to 
furnish· arrest records to public employers for use mll e~al~~~~!n ~~~~ 
ective employees. While the employers were &ene~a Y or. 1 • 

~sking job applicants about arrests not resulting m conv1ct1ons, t th~ 
statutory scheme specifically stated that the. st~te De~art~~nJ'ec~s' 
Justice did not have to edit such ar_rest entries rom e s 
records before forwarding them to publlc employers. 

SPECLl\L' NOTE 

This wa~ not a decision on the merits, but simply a determination that 
the dismissal, was inappropriate. ·cl .,,.----
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DISSEMINATION'' OF RECORDS: 
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES 

RELIEF SOUGHT 

Oden v. Cahill J) 

.398 N.E.2d 1061 
(DJ. App. Ct. 1979) 

" A successful police force applicant who had initially been denied 
employment by the civil service commission on the basis of expunged 
a.rrest records brought suit see~ng back pay, seniority, and pension 
rights from the date she could first have been appointed, had those 
records not been considered. 1 She based her action on her state 
constituti'onal right of privacy. ' The lower court dismissed the ~'com
plaint for failure to state a cause of action. 

HOLDING 

Dismissal affirmed. Since the fact of the subject's arrest was in the 
realm of public knowledge, the city civil service commission's use of 
her expunged arrest records did not violate her state constitutional 
right of privacy, even though it did violate the court's expungement order. 

BACKGROUND 
\\ 
\( 

The subject was arrested by the Chicago Police Department in Decem
ber of 1968 and January of 1969, but was not convicted. In 1972 she 
passed the clvil service test for policewomen; in 1974 she passed the 
physical examination. Shortly thereafter she obtained court orders 
expunging her arrest records, pursuant to state statute. A few days 
later the director of personnel for the police department transmitted 
the subject's arrest records to the Chicago Civil Service Commission 
even though he knew of the expungement orders. One month fater th~ 
Commission considered the subject's application to join the police force 
but stripped her of eligibility after reviewing her arrest records. 
Eventually the Commission was reversed by the circuit court, and the 
subject was appointed to the Chicago Police. Department in 1976. 
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DISSEMINATION OF RECORDS: 
, GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES 

RELIEF SOUGHT 

Application of Jascalevich 
404 A.2d 1239 

(N.J. Super. Ct .. 1979) 

In this case the record subject, a medical dQctor, had been tried for 
murder, sued by the estates of the decede!1ts .and investiga~ed by .the 
State Board of Medical Examiners, all durmg the same Reriod. After 
his acquittal on the murder charges h~ requested .expungement. of all 
the related criminal records, as authonzed by state statute. Th1s case 
arose to resolve the issue of the availability of the various records 
arising out of the subject's. arrest and trial to the civil litigants and to 
the State Board. 

HOLDING 

Since there was law enforcement objection to expungement of the 
subject's record, he was by terms of the statute limited to seali~g as a 
remedy. The Cl.)Urt ordered the seali~g of all recor~s as to .wh1ch the 
subject had requested expungement, with two exc~pt1ons. First! there 
was to . be no sealing of the' public and hosp1tal records rn the 
prosecu~or's files since the civil litigan~s were entitled to these by way 
of dis,covery. Second, despite the seall~g .order t~e. Stat7 Board wa~. to 
have full access to all records for use m its admrnistrative proce~d~ng 
in regard to the subject's licens,e to practice .m.edi~i.ne. As to all other 
records access was to be granted to the C!Vil llt1gants only uP?n a 
showing that their need to know outweigh~d any harm to the sub1e~t. 
And finally, the court ordered that once the ~tate ~ard concluded its 
proceeding any material in the prosecutor's ~!le which belonged to the 
subject was, upon request, to be returned to hun. 

BACKGROUND 

The subj'ect was indicted and trieg on several 
1
murder counts. He was 

simultaneously sued by a numbler of decedents estates, presum~bly on 
wrongful death actions. Those civit ~uits we.re stayed p~ndmg the 
outcome of the criminal trial. Upon bemg acqwtted the subject ask~d 
that his criminal records be expunged. The d.vil litigants opposed tus 

0 request, desiring access to those files f.or use in their suits. 

CrQ~ Reference: Pages 67 & 215 .? 
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- DISSEMINATION OF RECORDS: · 
GOVERNMENT NON.;.cRIMINAL JUSTICE AGENCIES 

'-:_1 

People v. A 
41.5 N.Y.S.2d 919 

(N. Y. Local Crim. Ct. 1978) 

RELIEF SOUGHT 

In ~his !Jnusual ~~se, two anonymous subjects, apparently cadet~ at the 
Umt~d States M1ll~ary Academy, sought to avoid any possible ill effects 
fl~wmg. from .the1r arres~s o!1 narcotics charges which had been dis
missed ~1n the li;teres,t. of 1ust1ce. The subjects here requested that all 
records 1;re~l7ctmg t~1r arres~ and prosecution be sealed, and that the 
co~rt pr,oh1b;t~y. vi.Hage pol1ce ()fficers, West Point military police 
off1cers1; ~~./;tl~ ~r-1:n~nal Inves~igation Division at West Point, and an; 
?ther ~?~1S(:<.at•:}nc.y involved. m the cas~ from giving any testimony, 
mfor.ma:~1on, r.;r ev1dence aga11:1st the subjects at any disciplinary pro
~eedings held by the Corps of Cadets at the Academy, the Academy 
1cself, t/~C: Department of the Army, or any other federal agency. They 
based tn1e1r request on state statute. 

HOLDINfG 
I 

By stat!µte the court was required to seal all records of the case 
making 1ithem una.vailable to any person or public or private agency 
ex.cept. 1~s provic:fe~ fo~ in t~ ~tatute_. The court i.ound no specific 
authority empowering. 1t to en1om testimony against .the subjects, but 
noted tt~at anyone domg so would not be given access to any official 
re~~rds., The court did emphasize the rehabilitative purpose of the 
sealing ilstatute to the of~.~ci~s of t~e ~J.S. Military Academy and 
feder_:l .government who had flled affidav1ts on the subject'$ motion. 
And .1.m1~1ly, th.e cour~ .ruled that the Federal Bureau of Investigation 
should, ·~.~pon bemg not1f1ed of the c;:ourt's order, return any records in its possess1 :m. 

I 

:i 

BACKGJ~OUND 
/1 

F(~~ fac;~s are given due to the anonymous nature of the case. The two 
s~bJ~CtsjJwere arrested for possession of marijuana, but on motion of the 
district rtorney the charges were dismissed in the interests of justice. 

11 . 11 

Cro&• Rlf erence: Pages 39 & 275 
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DISSEMINATIRI0~11~XL Rifs~g:= AGENCIES 
GOVERNMENT NON-C 

\) 

In re Hecht 
394 N.Y .S.2d 36S 

(St1J>· Ct. 1977) 

RELIEF SOUGHT . . 
. . . tin the juvenile 1ust1ce syst~m 

A state legislative committee mves~~~ pr~bation department, see~ng 
served a legislative s,:ibpo~na odn an a certain juvenile. The probation 

. C urt probation recor s o uash the subpoena, 
~:;::i'me~t brought this f~~ti~ral~~Y a~iv~~o;~ :~c!ds of juvenile pro-
citing the statutory con 1 en '<, 
ceedings. 

HOLDING d 
, ittee to inspect the subpoenae . 

It was within the power ofhthe ucortmms1·nce the probation re.cords were . r t• n to t e co ' . ?:)\ 
records, on app ica.~ to the committee's inquiry. ·-
relevant and matep ·· 

BACKGROUND . 
, . . . Committee on Crime, Its 

The New York State Selective ~~~~~a(~~~ Marino Committee), while 
Causes, Control, and Effe~. on the juvenile justice system, beca~e 
in the proc:ss of ~xam1ru~~iclzed case .in which .a. teenager ~e~ 

~~~~;e~d a~1!~d!i7!~Jov! was discov:~ed m~n~: ~~~~~ t~h~a:urder, 
adjudica,?ed a juvenile delmq~ent a itteed to a youth facility. 11:l the 

. based on a charge of. raI:e, a~ t~o~~ matter the Marino Com~ug~~ 
course of its invest1gh~t1on ~~tion records from the New Yor l 
subpoenaed the yout. s prq 
Department of Probation. 

cross Ref~rence: Page aa'2 
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DISSEMINATION OF RECORDS: 
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES 

I) 

REUEF SOUGHT 

Doe v. Comty of Westchester 
I] 358 N.Y.S.2d 471 

(Sup. Ct. App. Div. 1974) 

The County of Westchester, the County Sheriff and the District 
Attorney appealed from a lower court ruling enjoining the sheriff from 
disclosing the petitioner's youthful offender adjudication to the U.S. 
Army'~ ordering the county clerk to delete the petitioner's name from 
all pu61ic records and substitute an anonymous title and ordering the 
sealing. of all papers in the proceedings. 

HOLDING 

Affirmed. The provisions of a state statute (CPL 720.35) mandate the 
nondisclosure of the youthful offender adjudication to the Army. The 
'issue was not rendered moot by the fact that the Army recruiter 
already knew of the arrest and youthful off ender adjudication when he 
visited the sheriff's office. Failure of the sheriff to divulge the 
adjudication would not violate section 1001 of title 18 of the U.S. Code. 

BACKGROUND 

The petitioner was convicted as a youthful offender and sentenced to a 
term in prison. He applied to have his sentence modified on the ground 
that he wished to join the Army. The sentencing court agreed to 
modify the sentence if the Army accepted the petitioner. The Army 
accepted him and he enlisted. When the petitioner later learned that 
the sheriff would disclose the arrest and disposition to the Army, he 
brought suit to enjoin the disclosure under the New York statute which 
bars any police agency from making available to any public agency any 
official records and papers relating to the case of a person adjudicated 
a youthf.Ul offender. Although the Army recruiter apparently already 
knew of the youthful offender record, neither party pressed the 
mootness issue because they wanted a decision on the crucial issue of 
the application of the statute to the Army in these circumstances. 

Cross Reference: Page 334 
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DISSEMINATION OF RECORDS: 
GOVERNMENT NON-CRIMINAL JUSTICE AGENCIES 

S.P. v. Dallas County Child Welfare 
Unit -of too Texas Department of Htmlan Resources 

57.7 s. w ..2d 385 
(Clv. App. Tex. 1979) 

() 

I RELIEF SOUGHT 

!/ 

A criminal record subject who was released without prosecution on 
child ab1.15e charges brought this appeal from a lower court's order 
limiting ~xpungement of his records to those held by criminal justice 
agencies and officials. The subject argued that under the state 
expungement statute any records in the possession of the Department 
of Human Resources should also be destroyed. The lower court had held 
that the statute did not apply to the Department. 

HOLDING 

Rever:sed. The statute, which authorized expungement as to "all 
records and files relating to the arrest," did include th~ Department _ 
within its scope. --

BACKGROUND 

The subject was arrested in 1977 on charges of child abuse, but the 
county grand jury failed to return a true bill against him. He then 
moved for expungement of the resulting records and the lower court 
found him entitled to relief, though limiting it as stated. The Child 
Welfare Unit of the Department of Human Resources wanted to keep 
its records for use in a pending petition to terminate the subject's 
parental rights over his children. · 

SPECJAL NOTE 

The court observed that the expungement order did not cover certain 
non-accusatory and investigative reports, except for any references to 
police records contained therein. 

. Cross Reference: Page 287 
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DISSEMINATION OF RECORDS: 
GOVERNMENT NON~RIMiNA.L JLiSTICE AGENCIES 

Monroe v. Tielsch 
525 p .2d 250 I 
(Wash. 1974) 

(en bane) 

RELIEF SOUGHT 

Juvenile arrest record subjects who were not convicted of the charges 
against them sued to obtain expungement of the~r .complete ar~est f~es, 
including previous arrests as well as the ones g1vmg rise to this action. 
They based their suit on a constitutional right of privacy and cited 
impairment of educational and employment opportunities. 

HOLDING-

Denied. The legitimate uses to which the arrest :ec~rds of .unconv~cted 
juveniles can be put are sufficiently valuable to JUSt1fy their continued 
maintenance. The philosophy of the juvenile justice system, rather than 
supporting expungement, actually argu7s in favor of reten~ion s~ that 
those records may help ensure appropriate treatment of mmors m any 
future contact with the legal system. However, in light of the stigma 
attached even to mere arrestees, and since the unquestioned impair
ment of educational and employment opportunities which that stigma 
causes is directly contrary to the rehabilitative aim of juve~ile j~tice, 
the court directed that juvenile arrest records may not be d1ssemmated 
to prospective employers or non-rehabilitative educational institutions 
under any circumstances. 

BACKGROUND 

The four minor arrestees, ages 10, 14, 14, and 16, had a total of 25 
arrests among them on charges including rape, robbery, and assault. In 
the case out of which this expungement motion arose they were all 
charged with indecent liberties, one was also charged with assault, and 
another with shoplifting, possession of a dangerous weapon, and bur-

-glary. They sought to expunge not only the immediate arrests but all 
prior arrests. 

I.> 

Cross Reference: Pages 105 & 342 
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·Chapter 3 

DISSEMINATION OF RECORDS: 
LITIGANTS 

It is not uncommon for individuals in
volved in court proceedings ("litigants") to 
request that the ·court issue an order to a 
criminal justice repository to provide them 
with specified criminal history record in
formation. Litigants, for example, may 
seek access to criminal history record in
formation about co-defendants, adverse 
witnesses 2 5 or the opposing party. 2 6 

Statutory Standards 

From a statutory or regulatory stand
point, litigant requests for access to crimi
nal history records are governed by "rules 
of discovery" as set out in federal and 
state rules of civil and criminal procedure. 
The discovery rules generally take into 
account the relevance of the requested 
material, the burden of producing the rec
ord, and any privilege or other judicially 
cognizable interest that the party opposing 
production may be able to assert. 

Judicial Standards 

To the extent that it is possible to 
generalize about litigant access cases, a 
couple of points can be made. First, the 
courts are usually unsympathetic to re
quests by defendants for access to the 
criminal history records of co-defendants, 
witnesses or other parties. All of the cases 
that we have found deny defendants access 
to those records because of the potential 
for violation of the. subject's privacy. 

25See, United States v. Martinello, 556 
F.2d 1215 (5th Cir. 1977). 

26See, Maxie v. Gimbel Brothers, Inc .. lf23 
N. Y .S. 2d 802 (Sup. Ct. 1979). 

However, the courts usually caution that in 
extreme circumstances, where the fairness 
of the defendant's trial is at stake, access 
would be provided. 

Second, and by contrast, the courts 
usually are sympathetic to requests by de
fendants in civil actions such as libel or 
malicious prosecution, for access to even 
sealed criminal history records, if the rec
ord concerns the plaintiff's involvement in 
the event that is the subject of the civil 
suit. For example, in one case summarized 
in this chapter the plaintiff was arrested 
on a larceny complaint lodged by the de
fendants. The plaintiff was acquitted and 
her arrest record sealed, pursuant to a 
state statute. The subject then sued for 
false imprisonment and malicious prosecu
tion based on her larceny arrest. The court 
said that a criminal record subject may 
not, in the interests of justice, assert a 
right to the sealing of records, while simul
taneously maintaining a civil suit based on 
the sealed incident. 2 7 

The litigant access issue seldom pre
sents problems for criminal justice agen
cies and their officials. In almost all such 
cases criminal justice agencies will not 
provide litigants wJ.th access to criminal 
history records except to the extent that a 
member of the public would have access. 
A litigant wishing to contest this policy is 
already in court and thus has a ready 
avenue for. relief. Most criminal justice 
agencies that receive court orders requir
ing dissemination of records to a litigant 
will promptly comply--although the agency 
presumably has a right to judicially chal-
1 enge such an order. More often the crimi
nal record subject will contest the order. 

57 

2 7 Maxie v. Gimbel Brothers, Inc., lf23 
N. Y .S. 2d 802 (Sup. Ct. 1979). 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
LITIGANTS 

United States v. Brown 
562 F .2d 1144 

{1980) 

This action involved an appeal from a criminal trial court's refusal to 
grant a conspiracy defendant discovery of his co-def endats' Bureau of 
Prisons records under the Freedom of Information Act (FOIA). 

HOLDING 

A defendant in a criminal trial may obtain discovery of government 
records under the FOIA without being required to bring a separate civil 
action. The prison records were also found to be discoverable under the 
FOIA, but any harm to the defendant from denial of his request was 
ruled harrr:!ess. 

BACKGROUND 

The defendant and four others were indicted for conspiracy. The 
defendant moved before trial to obtain Bureau of Prisons records on 
three of his co-defendants, basing his motion on the FOIA, but the trial 
judge denied the motion of the ground that the FOIA was not applicable 
to discovery in a criminal trial and the defendant should first file a 
routine FOIA disclosure request before seeking court intervention. 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
LITIGANTS 

United States v., Martinello 
556 F.2d l215 
(5th Cir. 1977) 
(per curiam) 

A federal defendant convicted of conspiracy brought suit seeking to 
obtain the presentence reports of his co-defendants. He alleged that 
the reports might contain prejudicial or inaccurate information con
cerning him. His motion was dismissed and he appealed. 

HOLDING 

Affirmed. Presentence reports are not public records and allowing 
disclosure would be against the public interest as it would inter£ ere 
with the sentencing court's ability to obtain confidential information 
for use in the sentencing process. 

BACKGROUND 

The accused pied guilty to conspiracy but moved to delay sentencing so 
he could inspect the presentence reports prepared on his co-defendants 
by the United States Probation Off[icers. 
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DISSEMINATION OF RECORDS: 
LITIGANTS 

Cowles Communications, Inc. v. Department of J~tice 
32.5 F .Supp. 726 
(N.D. Cal. 1971) 

RELIEF SOUGHT 

A corporation brought suit under the Freedom of Information Act 
(FOIA) (out in draft) to obtain records from the office of the Director 
of the Immigration and Naturalization Service regarding a certain individual. 

HOLDING 

If records are "investigatory records compiled for law enforcement 
purposes" they are exempt from disclosure regardless of whether any 
enforcement proceeding is pending. However, the government cannot 
block disclosure by simply presenting an affidavit stating that requested 
records are investigatory, but must deliver the records for court 
in~pection. 

BACKGROUND 

A company defending itself from a libel suit had earlier tried to 
subpoena records from the office of the Director of the Immigration 
and .Naturalization Service pertaining to a named individual. The 
Service refused. In anticipation of another trial in the libel suit the 
company filed suit to obtain the records under the FOIA. 

.·.,1 

<] 

Cross Reference: Page 89 
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RELIEF SOUGHT 

DISSEMINATION OF RE.CORDS: 
UTIGANTS 

Craig v. MlDlicipal Court 
161 Cal~ Rptr. 19 
(Ct. App. 1979) 

The subject in this case, charged with resisting arrest and .assa~t and 
battery on highway patrol officers, optamed a court order d1rectmg the 
highway patt,ol to produce the names and addresses of all persons 
arrested by the officers on similar charges within the last two years. 
The highway patrol commissioner then obtained .a higher court's o~der 
blocking production of the requested information, and the subject 
appealed. 

HOLDING 

Affirmed. The minor and· speculative advantage to the subject in 
obtaining the desired records was insufficierit to overcome the privacy 
rights of the third-party arrestees whose i~entiti.es. ~e sought to 
discover. This applied to records of both unconv1cted md1v1duals, whose 
privacy interest was high, and convicted individuals, whose testimony 
was least likely to be helpful to the subject. 

BACKG}lOUND 
', 

The subj~;Ct was arrested for resisting arrest and assault and. battery 
upon off,~cers of the California High~ay Patrol, and appar~ntly mtended 
to defena on the ground that the officers had used excessive force. He 
was hoping to discover the names of arrested persons who ha,d been 
abused by these officers but failed to complain. 

''\o 'iO 

SPECIAL NOTE 

The court also observed that the subject already had the benefit of an 
order which would give him all records- of compl?-ints lodged against the 
officers for excessi1fe"use ofcfor,ce, so that in this action he was on what 
the co'urt regarded as a fishing expedition. ' ' 
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REI.IEF SOUGHT 

DISSEMINATION OF RECORDS: 
LITIGANTS 

Commonwealth v. Ferrara 
330 NoE.2d 837 

(Mass .. 197 5) 

A criminal defendant convicted of manslaughter bt·ought this appeal, 
alleging in part that the trial court erred in refusing the defendant 
access to juveniie records of a principle prosecution witness. The 
defendant wanted the records for use in impeaching the witness; the 
trial court withheld them on the basis of their statutory confidentiality. 

HOLDING 

Affirmed. The relevant statute clearly intended to confer broad 
confidentiality on juvenile records; the trial judge had not erred in 
denying them to the defendant. 

BACKGROUND 

The defendant was tried for murder and convicted of manslaughter. 
The only witness who claimed to have seen the shooting was a fourteen
year old with a significant juvenile record. 

Cross Reference: Page 316 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
LITIG~NTS 

State ex rel. Curtis v. Crow 
580S.W.'2d 753 

(Mo_.1979) 
(en bane) 

0 

i, 
;. I 

In this actior a defendant newspaper SQught to obtain, by way of a 
· discovery or?er 5-~~ved on the prose.cuting · att~rn.ey, access to ~xpanged 
arres~ .~d d1sp'?.s1t1on recot\d~· relating to. a crunmal record sub1ec~ who 
was ~1umg the newspaper for\,hbel. The trial court ordered production of 
the· t·eC:ord~,. and the· record sub,ject petitioned the Supreme Court to 

.. l prohibit enforcement of the order. In opposing. the petition, the 
newspaper argued that the. expungement- order was void on its face; 
that, c'if valid,, .. it §lpplied only to records open to public inspection and 
not to the prosecuting attorney's _working file; that by bringing the libel 
actiqn the subject waived his expungement rights; ;,.and that inspection 
of the prosecutor's file.should be allowed to determine if parts of it, for 
'example investigatory records, might be exempt from expungement. 

HO Lil ING 

. Th~ c~}_Cpungedi'recortjs ,cannot be made available. The e),Cpungement 
order: was not void on the t.>asis that ·it did not r~cite the statutory 
prerequisites for expungement •.. .Those prereqllis~tes were merely ele
ment::; the< subject had to ·· Pl'.'.Pve in order to invoke the statute, not 
jurisdictional ·elements which\\rould hav~ .. to be set forth in the order to 

... give it validity. . Second:, the remedial intent of the expungement 
stafute indicated lt was not limited to public records open to inspec
tion, and did apply to the prosecutor's file. Third, the subject did. not 
waiye~ his expungemient rights by pringing this libel suit~ And fourth~ "it 
would be contrary to the statutory., purpose to allow inspection of the 
file in a search for exempt material. The newspaper .:was permanently 
barre:d from access to the file. 

BACJ<GROUND 

In 1972 the subj~ct was convicted on a narcotics charge, but received a 
· ~uspe1r1ded sentence and ~.was place<;{ on probation. He was later 
"discharged from probation and the court ordered the sheriff's office to 
· expl;llllge the subject's records pursuant to state statute. In 1975 the 
sufJject was prosecuted for attempted buggery; the prosecution was 

·· dismissed after a Rreliminary hearing. The newspaper prioted a story 
on the later case and the subject brought suit for:clibel. .The newspaper 

.. then sought access to the subject's criminal records from 197.2 and 
l97.5. This case dealt <::ifcy with the 737~ narcotics conviction. · 
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RELI~iF SOUGHT 

II 

(/1 

.. DisSEMINATION OF RECORDS: 
LITIGANTS 

Application of Jascalevich 
404 A.2d 12.39 

(N.J. Super. Ct. 1979) 

In thlr case the record subject, a, -medical doctor, had been tried for 
~~~:~11~~~~d0~Y Mt~. e~t~es ~f the decede!lts and investigated by the 
his ad uittal on e ica xam,mers, all durmg the same period. After 

the r~~ted crimi~~~ ~~~~~~' c~aragu~sho~~z~~q~;s::!ee:f~:~~ment. of all 
ar?~e 1~to resolve the .issue of the availability of the vari~us~~~c~~~~ 

·' ·· :~~~~~~t~u~o:rJ~e subject's arrest and trial to the civil litigants and to 
11· 

11 

!I 
HOLDlNG 

f) 

Since there was law enf t b" • . . , . orcemen o 1ect1on to expungement of the 
subJ~t s record, he was by terms of the statute limited to sealing as a 
re~ Y • ~he court ordered the sealing of all records as to which the 
su 1ect h~ requeste~ expungernent~ with two exceptions. First there 
wa~ tel ~ ~o s~almg of the public and hospital records in the 
pros~cutor s files smce the ~iviLlltigants were entitled to these by wa 
~f dis~~rery. Second, despite the sealing order the State Board was t~ 
. ave JU access to ~l rec~rds for use in its \dministrative roceedin 
m re~ard to the sub1ect's license to practice medicine. As t~ all othe~ 
reco~ s, access ~as to .. be granted to the cfvil litigants onl u n a 
show1~g that their need to know outweighed any harm to th;~.;ub?e 
And fm~ly, the court ordered that once the State Board cond~de~ f:; 
pr~~eedmg any material in the prosecutor's file which belonged to the 
su 1ect was, upon request, to be returned tb him., 

BACKGROUND 

1:he subject w~s indicted and tried on several murder counts" H 
~~~taneously sued. by a number of dec.edents' estates, pres~mab~yw~~ 

0 ,, t gful death a~t1.ons. .Those civil suits were stayed pending the 
ou co~e of. t~e criminal trial. Upon being acquitted the sub·ect asked 
dlat ~his crii:n:nal records be expunged. The civil litigants 0~ sed his 
request, des1rmg access to those files for use in their suits. ppo 

Cross R.ef eren~e: Pages 50 & 215 
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DISSEMINATION OF RECORDS: 

RELIEF SOUGHT 

LITIGANTS 

Ulinsky v. Avignone 
. 372 A.2d 620 

(N.J .. Sup. Ct. App2' Div o 1977) 

This case involved the issue of whether an acquitted criminal record 
subject who obtains expungement ar,td then brings an action for mal
icious prosecution against those responsible for his arrest may deny the 
persons he is suing access to his records. 

HOLDING 

As a condition to maintaining .a malicious prosecution suit a subject who 
has obtained expungement must consent to the request of those he is 
suing for inspection and copying of the expunged records. The subjec;~ 
must authorize the •Court to order the records custodian to make the 
records available to the defendants. The court .i.n which the subject 
brings his suit will have jurisdiction to order disclosure, if consented to ... 
by the subject. : If the subject does not consent his suit will be 
dismissed. 

BACKGROUND 

.. The subject was arrested for indecent exposure based on a complaint 
filed by the defendants in this case. He was acquitted and requested 
expungement 9f all records. Since there was no law enforcement 
opposition 'expungernent was ordered. Several months later the su}:)ject 
brought suit against the defendants, alleging· that the complaint had 
been filed falsely and maliciously. The def end ants brought a motion 
before the judge who had ordered the subject's records expunged, 
requesting that he now ~~er production of the records. The judge 
refused on the basis that 1ie\1acked jurisdiction to grant such an order. 

"" SPECIAL NOTE o 

Under New Jersey law at this time, "expungement". consisted •:>of 
removing records from the main files and placing them in the custody 
of a person who would see to it that the records were not disclosed to 
anyone, for any reason. While technically this ls a strict form of 
sealing, the term "expungement" was used since New Jersey law also 
provided a lesser statutory remedy designated' as "sealing." 

Cross <Reference: Page 2!16 
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RELIEF SOUGHT 

DISSEMINATION OF RECORDS: 
LITIGANTS 

Maxie v. Gimbel Brothers Inc. 
423 N. Y .S.2d 802 

(Sup. Ct. 1979) 

.,-;-. 

In this ~~e the defe~dants in a malicious prosecution suit moved that 
th~ plamtiff be required to consent to the unsealing of her earlier 
crrmmal records concerning the incident which gave rise to this action. 

HOLDING 

Relief. granted. While the s~bject of seated records wlll not be forced 
~o. waive th7 st.atutory sealing privilege, the subject marnot irl the 
i~~~res~s of Justice assert th~t r~ght while simultaneously maintailling a 
c~vil swt bas~d 1on the sealed mcident. The court ordered the subject to 
either authorize release of the sealec;f records to the defendants or' be 
mar~ed off the court calendar, subject to restoration if she later 
obtained the records and delivered them to the court. 

\.I 

BACKGROUND 

In 1976 the. subj.ect was arrested on ~,larceny complaint lodged ·by the 
defendants m th1s case. She was acquitted, and her records were sealed 
purs~ant to state statute. She th~n sued the defendants for false 
imprisonment c:nd malicious prosecution based on her larceny arrest. 

Cross Reference: Page 218 
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Chapter 4 

D!SSEMINA TION OF RECORDS: 
PRIVATE EMPLOYERS, THE. MEDIA AND THE PUBLIC 

Historically, the courts have been least 
receptive to arguments in favor of dissemi
nation or access when the proposed recipi
ent is a member of the public. The courts 
interpret the term public to include pr,ivate 
employers and the media. Indeed, cus
tomarily the courts treat all requesters as 
members of the public except criminal 
justice agencies, non-criminal justice gov
ernmental agencies and litigants. 

Despite persistent media arguments 
that their requests for access should not be 
treated as mere requests from the public 
(and

0
despite informal policies in many jur

isdictions that give media representatives 
a greater degree of access than other 
members of the public) the courts have 
consistently held that the media enjoys 
only the same access rights as belong to 
the. public. " 

Thus, in Branzburg v. Hayes, the United 
States Suprem·e Court, in concluding that 
reporters do not have a constitutional right 
to protect the identity of their confidential 
sources, stated: 

(T}ie First Amendment does not 
guarantee the press a constitutional 
right of special access to informa
tion not available to the public gen-
erally. 2':8 · 

1:·1 

Although the press cannot be denied ciccess 
to information already in the public do
main, 29 the Court has made it clear that 
such public information would be available 
generally and without discrimination to any 
member of the public. 

284'08 U.S. 
omitted). 

665, 684 (1972) {citations 

29Cox Broadcasting Corp. v. Cohn, 420 
U.S. lf.69 (1975) • 

71 

The Constitution does not • re
quire government to afford the 
press special access to information 
not shared by members of the publi~ 
generally. It is one thing to say that 
a journalist is free to seek out 
sources of information not available· 
to members of the general public, 
that he is entitled to some consti
tutional protection of the confi
dentiality of such sources • • • and 
that government cannot restrain the 
publication of news emanating from 
such sources ••• It is .quite another . 
thing to suggest that the Constitu
tion imposes' upon govemment the 
affirmative duty to make available 
to journalists sources of information 
not available to members of the 
public generally. The proposition 
finds no support in the words of the 
Constitution or in any decision of 
this Court. 3 0 

Dissemination of 1 

Original Records of Entry 
and Contemporaneous Data 

Statutory Standards 

The extent of public access depends, to 
a large degree, upon the type of criminal 
history record inf or ma ti on being sought. In 
virtually all jurisdk:tions, for example, 
chronologically arranged, original records 
of entry that record arrest and charging 
information, and that are maintained at 
police station houses and by the courts, are 
treated as public records (either as a result · 
of informal, long-standing policies or as an 
express matter of state or municipal law). 

({ 

3 0Pell v. Procunier, 4-17 U.S. 817, 834-5 
(1974). 
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Judicial Standards 

With rare exceptions, 31 the courts ~~ve 
resisted occasional efforts by·. authorities 
to deny the public and the media acc:ss to,, 
this type of information •. Where available 
the courts base this result on a statutory 
interpretation but, where necessary' the 
courts have been willing to say that the 
First Amendment<] demands that such rec~ 
ords be open to the public. The courts 
rationale for such openness seems t~ .be 
that the Constitution requires a1,1thont~es 
to make public certain types of basic, 
original information ; abou~ . goverm:nental 
condtict and that counterva~~[lg p~bhc pol
icies or constitutional consideratio~s (such 
as personal privacy) ~o not outweigh the 
interest in access to this type of d~ta. 

. For example, in Houston Chr~~icle Pub-
lishing Co. v. City of Houston, . a Texas 
state court ruled that the media have . a 
First Amendment right to access to certam 
chronologically arranged, factual data such 
as the arrest sheet and police blotter ~d 
the first page of the offense report which 
supply basic information . n~:ded to report 
on crime and criminal act1vit1~s.. . 

The Houston Chronicle opm1on is. ~on
sistent with other state court d:c1q~~ns 
contained . in this chapter. Thus, m F~..()1-
combe v •. St.ate, 33 the Alabama Supreme 
Court held that jail d<?ckets a~d. records 
which contain inf ormat1on des~~ibm? each 
prisoner received into a local Jail, his age, 
sex .identifying characteristics and the 
cha~ged offense are public' records and can 
be inspected by newspaper reporters •. 

In Daron Newspapers, Inc. v. City of 
Dayton, 3 the Ohio Sup~eme. Court held 
that a city jail log, which listed arrest 
numbers,") names of prisoners, charges, 

31See, for.re;:) example, Town Crier, Inc. v. 
Chief of Police, 282 NE2d 379 (Mass. 
1972). 

32531 S.W.2d l77 (Tex. Ct. of App.1975). 

33200 SO 739 (Ala. 1941). 

3lt341 NE2d 576 (Ohio 1976). 

dates times and dispositions, was a public 
record and should be disclosed to a news-

pap~ ·Northwest Publications, Inc. v • An
d rson s s the Minnesota Supreme Court 
h:ld that two county district courts :o~ld, 
not prohibit the press from obtam~ng 
access to criminal complaint informa.tion 
or to the court's own arraignment flles. 
The court said that only rar~ an.d extra
ordinary circumstances co~d JUSti~y a. re
straint such as this upon First Amendment 

righ~~· least a couple of courts have also 
suggested, without deciding, that . even 
cumulative criminal history record ii:no:
mation sould be available to the pubhc m 
those instances where an indivi?ual h~s 
recently been arrested and !}is h1~tory ~s 
therefore a newsworthy matter of immedi
ate public .interest_. 

For examole ih Tennessee Newspaper' 
I Levi ~ s ~ newspaper claimed that 
nc. v. ' ' l' of the United States Attorneys . po .1:Y 

withholding Information about i~di~idu~ls 
recently ai::rested of federal crimes vio
lated the ii First Amendment, the Federal 
Freedom of Information Act and "!=h.e Fe~
eral Privacy Act. The court's opi.mo~ d1d 
not mention the newspaper's constitutional 
claim but, in holding for the paP.er on 
statutory grounds, the court ~id .stress t~e 
legitimate and extensive publlc ~nterest m 
contemporaneous arrest information. 

The opinion states that individuals who 
are arrested or indicted: 

• • • become persons i.n whom the 
public has a legitimate interest, and 
the basic facts which identi~y thei:n 
and describe generally the investi
gations and their arrests . b~come 
matters of legitimate pubh~ ~nter
·est. · The lives of these indiv1dua~s 
are no longer truly private • •• this 
right (right of privacy) becomes 
limited and qualified for arrested or 
indicted individuals, who are essen-

ss259 NW2d 254 (Minno 1977). 

3&403 F.Supp. 1318 (M.O. Tenn. 1975). 
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tially public personages. 3 7 

Dissemination of Cwnulative, 
Non-Contemporaneous Arrest 

and Conviction Data 

The courts have had a difficult time 
setting out a policy for dissemination of 
cumulative criminal history records in 
cases where the individual record subjects' 
history and activities have not become 
matters of public interest by virtue of a 
recent arrest. 

Statutory and Administrative Standards 

Of course, much of the dissemination 
policy for these records is set by statute or 
regulation. At the state level, many states 
flatly prohibit state agencies and, in some 
cases, local agencies from disseminating 
Qon-conviction information to the public. 
Same states also prohibit the dissemination 
of cumulative conviction information to 
the public. 

At the federal level, the LEAA regula
tions, as previously noted, prohibit the dis
semination of state and local non-convic
tion information to the public unless 
authorized by state or local law. The 
LEAA regulations do not place restraints 
on the dissemination. 'of conviction infor
mation,, 

The Department of Justice regula
tions 

3 8 
prohibit the dissemination of fed

eral criminal history data, including both 
conviction and non-conviction information, 
unless the subject has been arrested within 
the last year or charges are still actively 
pending. · 

At least one court has also held that 
the federal Freedom of Information Act, 
which makes all federally held written in
formation available upon request unless the 
data comes within one .of the Act's ex
emptions, does not require the dissemina-

3 8
"Federal System and Interstate Exchange 

of Criminal History Record Information", 
28 C.F.R. (Subpart C), Section 20.30. 

73 

t . f . . al h/l d ion o crimm 11story . ata. Malloy v. 
United States Department of Justice 3 s 
held that FBI rap sheets are protected by 
the FOIA exemption which shelters infor
mation which, if disclosed, would consti
tute a clearly unwarranted invasion _of pri-
vacy. ·i 

Judicial Standards: Paul v. Davis 

It is also important to emphasize that 
once a jurisdiction decides to make crimi
nal history information public (bearing in 
mind that; with perhaps a few exceptions, 
they are not under a constitutional compul
sion to do so), neither the right to privacy 
nor any other constitutional doctrine re
stricts or conflicts with that decision. This 
statement could not have been made during 
the first part of the l 970's. However, as 
discussed earlier, the Supreme Court's 1976 
opinion in Paul v. Davis, in the words of 
one federal district court, "snuffed out" 
the constitutional right of privacy for 
criminal history records.'+ 0 

Paul v. Davis involved the following 
facts. In anticipation of the 1972 Christ
mas season the police chiefs of Louisville, 
Kentucky, and surrounding Jefferson 
County circulated a flyer to local mer
chants containing the names and photos of 
"active shoplifters," including Plaintiff 
Davis. Davis had been arrested for shop
lifting some 18 months earlier but had 
never been convicted (although the charges 
were still pending). Davis sued the police 
chiefs for a vi'Slation of the federal statute 
(42 U.S.C. Sec. 1983) that makes it unlaw
ful to deprive a person of his constitutional 
rights under color of state law. 

Davis claimed that circulation of the 
flyer violated several of his constitutional 
rights, including his right of due process, 
his right to liberty (which Davis argued had 
been violated by the damage caused to his 
reputation), and finally, his right to pri-
vacy. "":,, 
3 9 457 F::-.s:-u-p-p.-5'.:"'.'"4"":'"3-:-(D-.D-.-c-. -19_7_8~) .----

'+ 0Hammons v. Scott, f./.23 F.Supp. 618, 619 
(N.D. Calif. 1976) referring to Paul v. 
Davis, f./.24 U.S. 693 (1976). -
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In addressing the privacy claim the 
Supreme Court said that the constitutional 
right of privacy protects certain kinds of 
very personal conduct," usually related to 
marriage or procreation. The Court said 
that Davis' claim was unrelated to these 
types of privacy considerations, and con
cluded that the Constitution does not re
quire C8iminal justice agencies to keep 
confidential matters that are recorded in 
official records. 

(Davis) claims constitutional pro
tection against the discldsure of the 
fact of his arrest on a shoplifting 
charge. His claim is based not on; 
any challenge to the state's ability 
to restrict his freedom of action in 
a sphere contended to be "private" 
but instead on a Claim that the state 
may not .. publicize a record of an 
official act such as an arrest. None 
of our substantive privacy decisions 
hold this or anything like this, and 
we decline to enlarge them in this 
manner.1t 1 

This is not to say that Paul v. Davis 
eliminates all constitutional arguments for 
prohibiting the public's access to criminal 
history records. For one thing, Paul v. 
Davis only indirectly involves the Consti
tution. The Supreme Court has tradition
ally taken a narrow view of actions brought 
under Section 1983. It is possible that the 
Court would have given the constitutional 
arguments a better hearing in another con
text. 

Secondly, the charges against Davis 
were .still .actively pending at the tjme 
when t~ police circulated the flyer. Had 
charges ·'been dropped~ or Davis been ac
quitted, the Court m'!ght have been more 
receptive to Davis' constitutional argu-
ments. · ,i 

To date, only two decisions have given 
careful attention to the effect of Paul v. 
Davis on the constitutional right of privacy 
in . .crimiH'al history records. However, both 
courts interpreted Paul v. Davis broadly to 

1t 1424 U.S. at 713. \1 

.. 
. . ~ . , ' .-

------- ---- - ----------·------ ---------·----

hold that arrestees do not have a constitu
tional interest in prohibitin!\ the dissemina
tion of their arrest records. 2 

Pre-Paul v. Davis Constitutional Decisions 

Paul v. Davis and its progeny appear to 
be sweeping away a rich accumulation of 
earlier constitutional case law which held 
that criminal justice agency dissemination 
of arrest record information (but not con
viction record information) to the public 
could be a violation of the subject's con
stitutional right of privacy. it 3 

Menard v. Mitche111t1t was perhaps the 
most influential and widely quoted pre Paul 
v. Davis constitutional privacy case in-

•J volving dissemination of arrest record in
formation. Menard was arrested for sus
picion of burglary, but two days later 
charges were dropped, and Menard subse
quently sued the FBI to purge his arrest 
record. The federal court of appeals' panel 
said that if the arrest was made without 
probable cause, there is a real question as 
to, "(W)hether the Constitution can toler
ate any adverse use of information or tan
gible objects obtained as a result of an 
unconstitutional arrest ••• Its 

74 

Even if the arrest were made with 

42Hammons v. Scott, f.1.23 F.Supp. 618 (N.D. 
Calif. 1976); .·Rowlett v. Fairfax, 446 
F.Supp. 186 (N.D. Mo. 1978); and, see also 
United States v. Schnitzer, 576 F.2d 536 
(2nd Cir. 1977) cert. denied 435 u.s~ 907 
(1978) and United States v. Singleton, 442 
F.Supp. 722 (S.D. Tex. 1977). 

1t 3See, for example, Davidson v. Dill, 50.3 
P.2d 157 (Colo. 1972); Kowall v. United 
States, 53 F .R.D. 211 (W .D. Mich. 1971); 
'United States v. Kalish, 271 F.Supp. 968 
(D.P.R. 1967); Sullivan v. Mur h , 278 F.2d 
938 (D.C. Cir. 1973 ; Morrow v. District of 
Columbia, 417 F.2d 728 (D.C. Cir. 1969); 
and Utz v. Cullinane, 520 F.2d 467 (D.C. 
Cir. 1975). 

1t1t430 F.2d 486 (D.C. Cir. 1970). 

1t 5430 F.2d at 491. 
,, 

,l 

probable ~ause, but the charges eventually 
resulted m a favorable disposition the 
Menard Court felt that an order l' ''t' d' · . ( 1m1 mg 
rssemmat1on sealing) might be appropri-

ate (althou~h purgiryg would not be) if the 
r~cord subject could show that: (1) his 
pictures would be publicly displayed in a 
rogues gallery; or (2) his arrest record 
would _be disseminated to employers; or (3) 
retention of the record would be likely to 

// 
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r7sult in harrassment by government off' 
c1als. !-

From .a policy standpoint, one im
portant P?mt. emerges from this analysis of 
t_he const1tut1onal principles affecting pub
l~c access to crin:inal history records: pub
lic access to th1s data is now largely a 
mat~er _of federal_ and state statutory law 
and its u!1plen:entmg regulations as well as 
agency d1scre.!!£!2. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

Paul v. Davis 
424 U.S. 693 (1976) 

(Rehearing denied 425 U.S. 985 (1976)) 

RELIEF SOUGHT 

An individual arrested for shoplifting brought this action, based on the 
federal civil rights laws, against county and city police chiefs for 
circulating his name and photograph to local businessmen in a compila
tion of 11known shoplifters" while the charge against him was still 
unresolved. He asked for damages as well as declaratory and injunctive 
relief. 

HOLDING 

Distribution of the flyer did not deprive the plaintiff of his· constitu
tional rights of liberty and due process and there is no constitutional 
privacy interest that is violated by dissemination of arrest records 
under the circumstances involved. Injury to reputation alone' is not 
sufficient to establish a violation of the constitution. 

BACKGROUND 

While a shoplifting charge against the subject was still outstanding, his 
photo and name were included in a flyer of "active shoplifters" prepared 
and distributed to local businessmen jointly by the chiefs of the 
Jefferson County and Louisville, Kentucky police departments to help 
minimize holiday losses. The charge against the subject was dismissed 
shortly thereafter, but his supervisor saw the flyer and reprimanded 
him. 

SPECIAi,. NOTE 

This is the landmark constitutional dissemination case which, in the 
words of a subsequent federal court opinion, "snuffed out the constitu
tional privacy interest in the confidentiality of arrest records." 

Cross Reference: Pages 15 & 149 

Preceding page blank 
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DISSEMINATION OF· RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

RELIEF SOUGHT 

Cox Broadcasting Corp. v. Cohn 
420 U.S. 469 

(197.5) 

The father of a deceased '17-year-old rape victim brought ,an ac.tion for 
money damages against a television station that had '6bt&1ined the 

"victim's name from public court documents and identified her by name 
in television newscasts. He based his action on an invasion of privacy, 
grounded cm a Georgia criminal statute making it a misdemeanor to 
broadcast or publish the name of a rape victim. The trial court granted 
summary judgment for the plaintiff and the television sta.tion appealed. 
The Georgia Supreme Court sustained the constitutionality .of the 
statute as a legitimate limitation on the First Amendment right of 
freedom of expression. 

. . . 

1; 

HOLDING ,fl 
/. 

I• 

Reversed. The -protection of freedom bffhe press under the 'First and 
Fourteenth Amendments barred the state from imposing sanctions for 
the accurate publication of information obtained from judicial records 
maintained in connection with a public prosecution and open to public 
inspection. The legitimate interest of the public in c~iminal prosecu
tions and judicial proceedings outweighs the interests of privacy when 
the information involved already appears on pub~itt record and there is 
no allegation that it was obtained improperly. ,, 

BACKGROUND 

The reporter obtained the facts of the case by ~ttending the trial and 
taking notes, and he obtained the victim's name from the official 
indictments which were handed to him in the courtroom by the court 
clerk. The Supreme, Court said that the Georgia legislature may 
protect privacy interests by prohibiting public documentation or other 
public exposure of private information. But once such ·information has 
been disclos~d in public documents open to public iryspection, the.''press 
cannot be sanctioned for publishing it. ' 
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PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

Malloy v. United States Department of Justice 
457 F.Supp. 543 .. 
(D.D.C. 1978) 

RELIEF SOUGHT 

An imprisoned federal criminal record subject brought suit under the 
Freedom of Information Act (FOIA) to compel disclosure of withheld 
portions of his Federal Bureau of Investigation (FBI) investigative file, 
including FBI rap sheets of persons other than the subject. '· .. 

HOLDING 

Disclosure denied under exemptions set out in the FOIA. Third-party 
FBI rap sheets are exempt from disclosure by E~~mption 6 of the FOIA. 
which , exempts "personnel and medical files and ·similar. file~, the 
disclosure of which would constitute a clearly unwarranted-.mvas1on of 
personal ·privacy·'' .. Rap sheets list arrests and charges regardless of 
whether they have resulted in conviction. Disclosure of such fi~es 
would raise privacy considerations similar to those presented by dis
closure of intimate details contained in personnel or medical files. 
Since the records relate to persons other than the plaintiff th.ere is no 
public interest in disclosure of them to him that wo~ld outweigh the 
privacy interests irwolved, since his interest in them would be purely 
personal. -~· 

BACKGROUND 

The plaintiff sought his "entir~ investigative file" from the FBI. The 
Department of Justice provided some of the .file, but withheld portions 
that it claimed fell under exemptions in the FOIA. The plaintiff 
brought this action seeking the withheld documents. . .. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MED~X AND THE PUBLIC 

RELIEF soUGHT 

Dobbs v. Huff '. ·· 
446 F.Supp. 35 
(N.O. Ga.:1977) 

lndi~iduals arrested ?n tax fraud 1charges sued the Internal Revenue 
Serv!c~ (IRS) ~g~~~s mvo~ved. for damages allegedly resulting from the 
pu~hc1ty surrou~~ung their. arrest.s. They claimed that the manner in 
w~1ch the arrests were made v10lated their constitutional right of 
privacy, and was contrary to an IRS service manual. 

HOLDING 

Reli~f. ~enied. Eve~ if the persons sued were in fact responsible for 
p~bhc1zmg the subjects' arrests, they had taken no actions which 

I: · v1ol~ted any of the subjects' constitutional rights. The court also 
de~117ied to accord any legal force to the service manual cited by the 
subjects. ' i· 

BACKGROUND 
0 ' 

!he subjects, who were engaged in the business of preparing individual 
m~ome tax returns, were aware that they might be arrested and had 

t ?-Sked to be allowed. to surren~er v:oluntarily. Instead, they were taken 
mto c~stody ~t their place 0.1. bu~11~ess, with some customers present, 
and, smce the IRS agents had not1f 1ed the media, there were a number 
of repc>rte:s and photographers present when the subjects were brought 
to" the Um~ed States Co~rt]louse following try.eir ~rrests. The subjects 
were ~onv1cted,. b~t111 :1a1med tha~.~, the agents had, by their actions, 
comm1tt.ed a const1tut:onal. tort against them. They also relied upon an 
IRS service manual which directed agents not to public;;~ze. arrests. 
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Philadelphia Newspapers, Inc. v. United States"Department of Justice 
40, F.Supp. 8 

(E.D. Pa. 1975) 

RELIEF SOUGHT 
q,. 

A newspaper brought this suit under the Freedom of lnform,9.tion Act 
(F01A) to compel the Chairman of the United States Board of Parole to 
disclose the names of persons who had written letters in support of 
granting parole to a convict, a former city official. The Chairman 
refused on grounds that releasing the names would be a clearly 
unwarranted invasion of privacy, and that the letters were inv_~stigatory 
and therefore exempt fro~ disclosure. 

HOLDING 
; 

Disclosure ordered. Although release of the names would be an invasion 
':of privacy, it would not be clearly unwarranted given the strong public 
interest in examining the basis for the parole of .~ convicted public 
official. The court likewise ruled that even if the letters were 
investigatory, their release would not be an unwarranted invasion of 
personal privacy in light 'Of the public interest. "And finally, the court 
concluded that the protection given to confidential sources whose 
names appear in investigatory records was primarily intended for 
informers, not persons who of their own. volition write letters to a 
parole boa;.d. 

BACKGROUND 

The 39· letters involved were written to the United States Board of 
Parole recommending the granting of parole to a former Chairman of 
the Philadelphia City Commission who had been convicted of fraud, 
conspiracy, and obstructio~ of justice, and sentenced to six years in 
prison. The publishers of the Philadelphia Inquirer requested disclosure 
of the letters from the Chairman of the 'parole poard under the FOIA. 
He refused for the reasons sta.ted above •. After; the publishers instituted 
this suit the Board released the letters, but ;deleted all information 
which could identify the writer~. 
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DISSEMINATION OF RECORDS: 
PRIVA ¥-:,:'EMPLOYERS, THE MEDIA AND THE Pl!;BLIC 

Tennessean Newspaper, Inc. v. Levi 
4-0.3 F.Supp. 1.318 
(M.o. Tenn. 197.5) 

RELIEF SOUGHT 

Various news media representatives sued the United States Attorney 
Gener.al and the United States Attorney for the Middle District of 
Tennessee seeking an order prohibiting them from withholding certain 
information about persons arrested or charged with violations of federal 
criminal statutes. The media based their action on the Privacy Act of 
1974- and the Freedom of Information Act (FOIA). 

HOLDll'..tG 

Since the Privacy Act does not forbid the dissemination of the type of 
information sought and the FOIA requires it, the order would be 
granted. 

BACKGROUND 

Prior to the passage of the Privacy Act the U.S. Attdrriey bad ro,utinely 
provided the· news media with "age, address, marital sta~us, e?1pl~y
ment status; circumstances of arrest, the scope of the mvest1gat1on 

· leading to arrest or indictment, and other background ··material" on 
persons arrested or charged- with violations of federal criminal laws. 
However, the U.S. Attorney read the Privacy Act as prohibiting the 
disclosure of anything beyond what was already on the publk record and 
therefore discontinued his prior practice. 

SPECIAL 'NOTE 
C) 

The court, while granting the order·, warned the media that there might 
be factual situations in which disc:losu~•e of the type of information 
involved in this suit might properl{be withheld. 
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Urban v. Breier 
401 F .Supp. 706 " 
(E.D. Wis. 197 5) -

RELIEF ~UGHT 
2_.J 

This class action was brought against a city~police chief under the 
federal civil rights laws on behalf of 54- arrest record subjects named as 
dangerous motorcycle gang members by the city police department. 
The suit alleged that the subjects had been· arrested for murder without 
probable cause, and asked that all resulting arrest records be expunged. 
The suit also asked that the cour.)t order the police department to recall 
and destroy leaflets it had prepared which displayed each subject's 

.. name and photograph, labelled him as a known gang member, and stated 
that. many of the subjects were armed and used drugs. It was also 
requested that any further printing of the leaflets be prohibited. 

HOLDING 

Relief granted. Where arrest record subjects were arrested for murder 
without probable cause th~ unlawfulness of the arrests and the extreme 
infamy of the charge just~fied expungement on due process grounds. 
The police chief was ordere}d to expunge his department's own records 
on the subjects, and to red-au and expunge any arrest or identification 
information disseminated to any agencies or persons, state or federaly 
governmental or private. The recall requests were to include notice 
that the arrests were made without a legally sufficient basis. The 
police chief was also ordered to retreive atl the leaflets, from his own 
force as well as from any other law enforcement authorities, agencies, 
or persons, public or private, who received them, and forbidden from 
printing more. 

BACKGROUND 

A Milwaukee newspaper carrier was killed by a bomb which was 
apparently set in retaliation against a member of a motorcycle gang 
who had recently testified against members of a rival gang. In the 
following days the Milwaukee police arrested 54 known or suspected 
members of the gang which the police believed set the bomb. These 
persons were booked for murder and interrogated. The police later 
printed the leaflets and distributed them to area law enforcement 
agencies as well as within the Milwaukee Police Department. 
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SPECIAL NOTES 

1. 

2. 

3. 

4. 

The court's .order to expunge the arrest.records was based on its 
inherent powers. The" order to recall the leaflets was based on 
constitutional due process considerations. 

Part of the court's reasons for directing recall of the leaflets 
appeared to be that it felt public access to some of .the. le~lets 
was otherwise inevitable in view of their widespread d1stribut1on. 

In reaching its decision concerning the leaflets, the ~ourt relied in 
part upon a Unit1ed States Circuit Court case .which was later 
reversed by the Supreme Court (Paul v.. Davis, 424 U.S. 693 
(1976)). Paul v. Davis repMdiates the ra~ionale of the cou~t's 
holding on the leaflets"'(damage to reputation alone as amountmg 
to a violation of due process) .• 

The court denied a request that the Milwaukee Police Department 
be allowed to transfer the subjects' fingerprints and photographs 
to a neutral non-criminal identificatiordile. The court expressed 
a very str~~g desire to ensure that no .~ubject could ever be 
connected with the highly improper murd~r arrests, and that the 
department had no such existing files, suggesting that the "neu
tral" files might begin and end with the records of the 54 
arrestees. 

Cross Reference: Pages 24 & 166 
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Fite v. Retail Credit Company ~. 
386 F.Supp. HJ45 (( 
(D. Mont. 197 5) aff d, 537 F'~2d 384 

h Cir. 1976) 

; 

RELIEF SOUGHT 

'A federal criminal record subject sentenced under the Federal Youth 
Corrections Act (FYCA) who was discharged from probation before the 
end of his maximum sentence and whose conviction was therefore. set 
aside sued a credit reporting agency to enjoin it from disseminating his 
criminal records and to prohibit further maintenance of those records 
by the agency. 

HOLDING 

There is no evidence that either the FYCA or the Fair Credl;t ~eporting 
Act were intended to conceal the existence of a set-aside conviction. 
General public policy does not support concealment, and since court 
records are traditionally public and the credit report was complete and 
accurate the subject was denied all relief. 

BACKGROUND 

The subject pled guilty to theft of government property and received a 
suspended sentence and one year's probation under the FYCA. He was 
discharged before the end of his probation period, resulting in his 
conviction being automatically set aside. He then procured employ
ment as an insurance salesman, but was fired when his employer 
obtained a credit report on him which included records of his \\arrest, 
sentence, and the setting-aside of his conviction. ~ 

SPECIAL NOTE 
I 

. • ! 

Ths court/ disagreed with the cases that have said that a FYCA "set 
aside" amounts to expungement. The case was af!irmed by the 9th 
Circuit Court of Appeals which noted that the issues had been ade
quately cov,·~red by the District Court. 

Cross Reference: Page 303 
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Quad-City Community News service, Inc. v. Jebens 
334 F .Supp. 8 

(S.D. Iowa 1971) 

RELIEF SOUGHT · 

Plaintiff, an "underground newspaper," brought this action under the 
Federal Civil Rights Act and the Iowa Public Records Act, seeking an 
injunction, as well as money damages against the city·, based on city 
officials' ref us al to permit 1t the same access to police investigative 

·reports accorded to other newspapers and their ref us al to issue a press 
. pass to the 'plaintiff on the ground that it was not an "established" 

newspaper. 

HOLDING 

Judgment for plaintiff •. The city may not refuse to permit plaintiff 
access to investigative reports' under the "confidentiality" provision of 
the Iowa Public Records Act, if it has already made such reports 
available to other newspapers. Denying access to plaintiff while 
permitting access to other newspapers is also an unconstitutional 
classification under the equal protection clause of the 14th Amendment 
where no compelling grourids for the classification can be shown. 
Denying a press pass to plaintiff to provide identification at police and 
fire lines :: on the grounds that it is not an "established" newspaper 
violates the due process and equal protection clauses of the 14th 
Amendment, because the standard is not specific enough to meet 
constitutional requirements. 

BACKGROUND 

The plaintiff newspaper was a loosely organized limited circulation bi
weekly newspaper located in a private home. Its staff activities were 
performed on a voluntary basis and its stories and editorials were 
generally of an anti-establishment nature. The city denied it access 
and a press pass on the grounds that it was not a "legitimate" or 
"established" newspaper. But the city had no written policy defining 
what constitutes a legitimate or established newspaper and there were 
no local ordinances or regulations bearing on the question. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

.1 

Cowles Communications, Inc. v. Department of Justice 

RELIEF SOUGHT 

. 325 F .Supp. 726 
(N.D. Cal. 1971) 

A corporation brought suit upder the Freedom of Information Act 
(FOIA) (out in draft) to obtain \records from the office of the Director 
of the Immigration and Natut'.alization Service regarding a <:ertain 
individual. 

HOLDING 

If records are "investigatory records compiled for law enforcement 
purposes" they are exempt from disclosure regardless of whether any 
enforcement proceeding is pending. However, the government cannot 
block disclosure by simply presenting an affidavit stating that requested 
records are investigatory, but must' deliver the records for court 
inspection. 

BACKGROUND 

A company defending itself from a libel suit had earlier tried to 
subpoena records from the office of the Director of the Immigration 
and Naturalization Service pertaining to a named individual. The 
Service ref used. In anticipation of another trial in the libel suit the 
company filed suit to obtain the records under the FOIA. 

Cross Reference; Page 63 
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DISSEMINATION OF RECORDSm 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

Holcombe v. State 
200 So .. 739 
(Ala. 1941) 

RELIEF SOUGHT 

~;u: suit sought a writ of mandamus in the name of the state on behalf 
Count~otU: p~fr~ft~h!pe~ publishe;s compellin~ the sheriff of Mobile 
prisoners, and other inf~r~is:t~~~r~b~~~r~~:~aQ~v~s d~o review a list of 
and charges) kept by the sheriff u u mg age, sex, race 
court granted the writ dind th: r~ua;~ to stqte statute. The lower 
Supreme Court. :;,; s eri appealed to the Alabama 

HOLDING 

I'. 
,, ,, 

" 
i\ 

Affirmed. (1) The public ~ r.fe>, .. - h h . 
records required by law 'to ~"~=~~{ b as \1~ r1gh~ .to inspect public 
engaged in publishin . , - ,.... . y pu. ic off1c1als. (2) Persons 
inf~r~nation for the gu~~~:~~fciertshJser~~~~ th~ func.tion of ~atheri~g 
of~1c1al rec:ords ~s to entitle ther:;t to due a~~crea':n~n~l~~~!p~~tubl~c 
or er to d1ssemmate correct information abo· ut the d ion m 
public. recor s to the 

BACKGROUND 

No background facts given other than those stated above. 

90 

.-

,. 

'" 

' 

I 
i 
I 

/: 
j, 

I 

ti 
I 

l 
t l 
I 
I 
! 
! 

l 
l I 
! 

j 

11 

DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

McCarthy v. Freedom of Information Commission 
402 A.2d 1197 

(Conn. Sup. Ct. 1979) 

RELIEF SOUGHT 

In this action by present .and former police officers seeking to stay 
release of records of complaints and disciplinary actions against them, 
the subjects argued that a criminal record erasure statute should be 
extended to apply to their internal police records. 

HOLDING 

The erasure statute, which provided for expungement of criminal 
records in the event of acquittal, nolle pros., or absolute pardon applied 
in criminal cases only and could not be extended to cover internal 
complaints against police officers and records of disciplinary pro
ceedings. 

BACKGROUND 

A Hartford, Connecticut newspaper obtained an order from the Free
dom of Information.. Commission directing the city of New London to 
release various records concerning complaints lodged against New 
London· police officers and reflecting the resulting disciplinary pro
ceedings. A number of present and former police officers brought suit 
in an effort to block disclosure. 

Cross Reference: Page 2o4 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

State ex rel. Tallahassee Democrat, Inc. v. Cooksey 
371 So.2d 207 

(D~t. Ct. App. Fla. 1979) 

RELIEF SOUGHT 

A newspaper brought this suit appealing a lower court's order sealing 
the court files ina pending .criminal case. The newspaper argued that 
the trial court judg~ should have provided notice and a hearing before 
sealing the records, and that his sealing brder should have set out 
specific reasons for the action. 

HOLDING 

Reversed and remanded. First, while the judge's procedure in sealing 
these records was. acceptable, in the future a trial court issuing such a 
sealing order should post a copy of that order at the courthouse for 15 
days after it is rendered. Second, such an order should include reasons ·· · 
specific enough to allow meaningful review on appeal. Since this order 
gave as reasons simply "the interests of Justice," the. case was 
remanded for entry of specific reasons. And third, the trial judge had 
erred in stating that portions of the file did not .need to be sealed, and 
then sealing them anyway. · 

BACkGROUND· 

In ~}'le underlying trial three men were charged with first degree murder 
and other crimes. The trial court, without notice or a hearing, ordered 
the court file sealed. The newspaper petitioned the trial court for 
reconsideration of its order; after a hearing the trial court denied the 
eetition and the newspaper appealed. 
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DISSEMINATION (OF RECORDS: 
PRIVATE EMPLOYl:-RS, THE 

11
MEDIA AND. THE PlJBUC 

( ( 

RELIEF SOUGHT 

Honolulu Advert~ ·::i, Inc. v. Takao 
.580 P.2d .58 

(Hawaii 1978) 

A newspaper brought this suit challenging a judge's action in sealing a 
preliminary hearing transcript of a controversial criminal case. 

HOLDING 

Sealing order affirmE:-d. Since the hearing had been open to the public 
and the newspaper had had a reporter present, there were no constitu
tional issues involved. Further, given the judge's reasonable desire to 
minimize publicity in the interests of a fair trial,''he had not abused his 
discretion ln sealing the transcript. 

BACKGROUND 

In the underlying criminal case a great deal of controversy .had arisen 
following the hearing judge's dismissal of a rape charge against the 
defendant. The newspaper apparently wished to publish the transcript 
to allow the public to see on ~what basis the hearing judge had acted. 
The judge issued the sealing order, fearing that publication would 
stimulate even greater publicity over the case, making it difficult to 
obtain a fair trial for the defendant on remaining charges. 

,. 

Cross R1~f erence: Page 262 
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'DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

State v. Stauffer Commtmications, Inc. 
.592 p .2d 891 
(Kan. 1979) 

RELIEF SOUGHT 

A newspaper brought this appeal from its conviction for publishing the 
names of arrest warrant subjects before the warrants were executed. 
The conviction was based on state statute; the paper challenged the 
;>tatute as unconstitutional. 

HOLDING 

Reversed. The newspaper could not constitutionally be punished for 
accurately reporting facts obtained from public records. The convic
tion was reversed, but the statute as so interpreted was left intact. 

BACKGROUND 

The Topeka Daily Capital, despite repeated warnings from the police, 
printed the names of two arrest warrant subjects prior to execution of 
the warrants. The names were obtained from public records in the 
office of the clerk of the district court, specifically from the criminal 
appearance docket. 

SPECIAL NOTE 

A concurring opinion observed that the county in which the warrants 
were issued had already sealed all records pertinent to the filing of 
complaints and the issuance of warrants until an arrest was made. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

RELIEF SOUGHT 

·Carr v. Watkins 
177 A~d 841 

. .•: (Md. l %2) 

An individual brought this action for money damages against two county 
police officers based on their allegedly having told his employer of his 
having been charged sev~ral years previouslr with molestin~ a minor 
and drunkenness. He claimed he had been fired on the basis. of that 
information, and sued on a number of counts, including slander, invasion 
of privacy, and divulgence of information without legal right. , His case 
was dismissed and he appealed. 

HOLDING 
L • ,, ~. 1 '1 '._ ·' 

Reversed. The officers did not have an absol_qte privilege or immunity 
against liability. If it could be shown ~hat t~e o~ficers had .act7d with 
malice and outside the scope of their duties m communicating the 
information, they would be liable. 

BACKGROUND 

While working. in the Naval Ordnance Laboratory in 1954 the subject 
was charged with molesting a minor and drunkenn~s.s. Apparently the 
only hearing on the charges took place b~fore ?ffi~1al·s ?~.,the Labor a- . 
tory~ The individual was cleared and continued m his position. In 1960, 
while' he was employed as a shopping center security gu~rd, he alleg:s 
that two Montgomery County P9Jice Department off~cers told h1s 
employer of tJ;lose charges and that'vhe was consequently fired. , 

The court disagreed with the trial court's finding that t~~re ls no tor~ of 
·invasion of privacy in Maryland. It stated that recognition of the right 
had been rapid in recent years, and it saw no reason why there should 
not be compensatory redress for a wrongful invasion of privacy in a 
proper casE). 

SPECIAL NOTE 

This case sought money damages against th~ police office~s personall_x 
rather than against their police agencies. The court's rulmg makes it 
clear that personal liability may result if public officials act outside the 
scope of their duties and with malice. 

Cross Reference: Page 213 

95 

I 
if 

It 
ll 
ii 

II r 

' 

f 

L : 



' 
! ,, 
ti 

/ 

\ ·' 

,--:_.: 

DISSEMINATION OF ~ECO RDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

New Bedford Standard-Times Pub. Co. v. Clerk, etc. 
3S7 N .. E.2d 110 

(Mass. 1979) 

RELIEF SOUGHT 
'\) 

A newspaper brought this action seeking a d~cla~ation that an alpha
betical index of judicial criminal records ma1ntamed by the clerk of 
court could not be withheld from public access under the Mas~a~huse~ts 
Criminal Offender Records Information Act, and seeking. an m1unct1on 
ordering the clerk to make the index available or provide an equally 
convenient method of access to cour't dockets. .. 

HOLDING 

Relief denied. The statute prohibiting public access to· alp~abe:tical 
name indexes of criminal records did not violate . the co~st1tutional 
guarantee of fi·eedom of the press, in the a?sen~e ~f a showmg .that the 
public interest in access outweighed ~~e l~gislat1ve mtent to further the 
public's interest in privacy and rehab1htation. 

BACKGROUND 

The plaintiffs argued that the chronological ~ockets wer~ available to 
the public and that withholding the alphabetical name index had .the 
practical effect of denying convenient access t~ ~he chronological 
records. However, the court noted that current cn~m?al even:s cou~d 
be covered by the media in person, and that the publ.ic interest m .media 
coverage :faded after the termination of the proceedings .. In termmated 
proceedings, 'the privacy interests of those not convicted and the 
rehabilitation of convicted offenders could prop~rly be the. reasons for a 
legislative decision to deny access to cumulative name mdexed court. 

records. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

Town Crier, inc. v. Chief of Police 
282 N.E.2d 379 

(Mass. 1972) 

::r 

RELIEF SOUGHT 

A ~ewspaper ~rought this action to gain access to a town's arrest 
reg.1ster and dally log, kept by the police department. The newspaper 
claimed that these were public records, and thus it was entitled to 
a.ccess. 

HOLDING 

Access denied. "Public records" are those records required to be kept 
by law, and this does not include all records made by public officials. 
There was no t~wn by-law requiring the records in question to be kept. 
Further, even if these records were used to compile further records 
which were public,' the public status of these further records did not 
render the register and log public. 

BACKGROUND 

·The newspaper originally demanded access to the records in question 
from the Westo~ chief of police. The arrest register included the name, 
~ddress, .and cr~mes ~har~ed of each arrestee; the daily log contained 
mformat1on on mvest1gat1ons, arrests, and complaints received by the 
po~ice. Whe~ the chief refu~ed to release the records the paper brought 
suit, con-Cendmg that the register and log were public records as defined 
by statute. That statute, which was not clearly worded was advanced 
by .t~e paper as defining ~s public records all records kept by public 
officials. In the alternative, the paper argued that since the register 
and log were used to compile statistical information which was required 
by law to be reported to the Commissioner of Corrections, the register 
and log also had to be kept by law and were therefore public re~ords. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

Northwest Publications, Inc. v. Anderson 
259 N. W .2d 254 
(Minn'~ 1977) 

RELIEF SOUGHT 

In this suit, newspaper publishers challenged the actions of two county. 
district courts in prohibiting access to public records. In one instance 
the record was the complaint against a criminal defendant, and in the 
other instance the court had seale<:f its own court files in a criminal 
case. 

HOLDING 

Access granted. The facts did nQt reveal any circumstances which, in 
the rare and extraordinary case, could justify prior restraint on first 
amendment free press rights. The·· court accordingly forbade the 
district court judges from enforcing their restrictive orders. 

BACKGROUND 

Two different incidents were involved. In the first, an individual was 
charged with first and second degree murder, but the complaint was 
retained . by the county clerk pursuant to a motion by the state and the 

0 court later issued an order prohibiting disclosure of the complaint to 
the news media. Jn the second incident, which also involved an 
individual charged with first degree murder, when the newspaper tried 
to look at the district court files it was denied access. The district 
court, after initially directing the clerk of the court to release the file, 
reversed itself on joint motion of the state and the defendant and 
ordered the file sealed. 
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DISSEMINA TI0N OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

RELIEF SOUGHT 

State v. Nolan 
316 S. W.2d 630 

(Mo. 1958) 

Defendant was convicted of se.cond degree murder and was given a life 
sentence under the Habitual Criminal Act on a finding by the jury that 
he· had been convicted of a prior felony. He filed a motion for a new 
trial on several grounds, one of whicl:) was that introduction of evidency 
concerning the prior conviction in?aded his constitutional right of . ) privacy. ~ 

ff 

HOLDL"IG 

New trial denied and judgment affirmed. The court found th~!'> there is 
a constitutional right of privacy~ But the constitution does not 
guarantee the secrecy of judgments in criminal cases. The Habitual 
Criminal Act furthers a strong public interest in the proper punishment 
of persons convicted of crim.inal acts which overrides the individual's 
right of privacy. Further, a person convicted of a crime forfeits any 
right of privacy he may previously have had. 

BACKGROUND 

The defendant had been convicted of the felony of manslaughter 22 
years before and 'had been sentenced to a term .in the reformatory for 
young men. He claimed that consideration of this prior offense under 
the Habitual Criminal Act was improper on several grounds, including 
the fact that the conviction was too remote to be considered, the fact 
that he was sentenced to serve a term in a reformatory rather than in 
the penitentiary as required by the Habitual Criminal Act, and the 
claim that reference to the prior conviction violated his right of 
privacy. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE_ MEDIA AND THE PUBLIC 

RELIEF 150UGHT 

,, 

Kiss v. Com:ty of Putnam 
,,398 N.Y.S.2d 729 

(App. Div. 1977) 

In this., action a minor record subject sued the county and the news 
media for damages for disseminating information concerning the court 
proceedings associated with his adjudication as a youthful offend~r •. He 
based his suit on his right of privacy and his rights under the Crimmal 
Procedure Law. The lower court dismissed and he appealed. 

HOLDING 

Since in New York the right of__privacy is purely statuto:y, and the 
minor had not claimed that his name was used for commercial purposes 
without his consent, he had failed to state a cause of action for invasion 
of privacy. 

BACKGROUND 

None given beyond those stat~d above. 

SPECIAL NOTE 

The coµriJt observed that since th~! subject did not claim that the 
information published was defamatory, there was no need to rule on 
whether the privilege which normally attaches to reports of judicial 
proceedings was unavailable when reports of youthful offender proceed
ing~ are involved. 

,,-, 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

Dayton Newspapers, Inc. v. City of Dayton 
.341 N.E.2d 576 

(Ohio 1976) 

RELIEF SOUGHT 
•: 

A newspaper sought an injunction compelling the chief of police to 
consider the city jail log (which listed prisoners' names, arrest numbers, 
charges, dates and dispositions) as a public record and make it available 
to the media pursuant to a state statute providing that all records 
"required to be kept" by any governmental unit are public records and 
shall be open to the public. The trial court denied the relief and the 
intermediate appellate court affirmed. The newspaper appealed to the 
state supreme court. 

HOLDING 

Reversed. A record is "required to be kept" by a governmental unit 
when the record is necessary to the unit's execution of its duties and 
responsibilities. The jail log is such a record, and is not within any 
exception in the statute, and thus it must be made available to the 
public. 

BACKGROUND 

The phrase "required to be kept" had not previously been construed by 
the State Supreme Court. The chief of police interpreted the phrase to 
mean "required by law tq l:iie kept'' and denied access to the jail log 
which was not a legally required record. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA ~ND THE PUBLIC 

Houston Chronicle Pub. Co. v. City of Houston 
531 S.W.2d In 

(Civ. App. Tex. 1975) 

RELIEF SOUGHT 

A publishing company brought an action under the state Open Records 
Act challenging the city's ref us al to allow it access to records main
tained by law enforcement"agencies, including offense reports, show-up 
sheets, police arrest blotlters, arrest sheets, and personal criminal 
history records. The trial court held that the publishing company did 
not have a statutory right to access to the records and that certain 
sttctions of the Open Records Act were unconstitutional. Both parties 
appealed. 

HOLDING 

Reversed and remanded. The court held the Open Records Act to be 
constitutional. It found that the Act mandated press and public access 
to the police blotter, the show-up sheet and arrest sheet. However, the 
court found that the offense report and personal eriminal history 
records were maintained for the detection and investigation of crime 
and for internal use in matters relating to law enforcement, and thus 
were within exceptions set out in the Open Records Act and could be 
withheld under the Act. 

As to whether the publishing company had a constitutional right to 
these records aside from the state statute, the court found that the 
competing interests of freedom of press and privacy rights could be 
reconciled by granting access to the first page of the offense report, 
which contained basic information about the offender and the offense, 
but denying access to the rest of the offense report and to personal 
criminal history records, because these records cont!iin information 
that is confidential or protected under the right to privacy. 

The court also noted that the First Amendment does not guarantee the 
press a constitutional right of special access to information not 
available to the public generally. 

BACKGROUND 

All of the records in dispute except the police blotter had routinely 
been made available to the press prior to the enactment of the Open 
Records Act. Subsequent to passage of the Act, the publishing company 
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requested access to airport security 'arrest records. The city declined 
and requested an Attorney General's opinion as to the meaning of the 
Op~n Records Act concerning lnw enforcement records. The opinion 
ultimately rendered granted only limited access to offense reports and 
denied access to personal criminal history records. Thus the media 
found itself in a worse situation after passage of the Open Records Act 
than before. 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

RELIEF SOUGHT 

Doe v. Salmon 
378 A.2d 512 

(Vt. 1977) 

This action involved a deter'mination o_f, ,the public's right of access tqG 
records of gubernatorial pardons. 

HOLDING 

Such records are available for public access. A gubernc!.torial pardon is 
an official act, of which by law a record must ~e kept. . Such ~ecords 
are ublic. The court found no statutory authority for withho~dmg the 
reco~ds, and ruled that a determination by the Go~ern?r that disclosure 
would be against public policy is not enough to Justify secrecy• .The 
court finally held that even the fact that the Governor had p:omis~d 
some of the pardon recipients that their recor:ds woul~ be confidential 
did not empower him to prevent release of the information. 

BACKGROUND 

This case originated as a class action brought by a member of the state 
Parole Board and a recipient of a gubernatorial pardon. They sought, 
and received a court order prohibiting the Gover~or and othe~ state 
officials fror:i making public any informatio~ rel?-tmg to certain par
dons. A number of news media representatives mte:vened on ~ppeal, 
asking that the records be declared public. Th~y claimed ~he right to 
publlsh the names of those pardoned and the crimes for which they had 
been pardoned. 

· Cross Reference: Page 383 

104 

·-. ' 

0 

f'. 

'\ 

I 

I 
11 

1 
f. 

I , I 

I 
I 1 l. 
l J 

I 
I 
J 
j 

I 
J 
l 

r 
I 
l 

·r 

I 
·~ 

11 

I 

. t_~ 

DISSEMINATION OF RECORDS: 
. P-~VA TE EMPLOYERS, THE MEDIA AND THE PUBLIC 

RELIEF SOUGHT 

Monroe v. Tielsch 
.52.5 p .2d 2.50 
(Wash. 1974) 

(en bane) 

Juvenile arrest record subjects who were not convicted of the charges 
against them sued to obtain expungement of their complete arrest files, 
including previous arrests as well as the ones giving rise to this action. 
They based their suit on a constitutional right of privacy and cited 
impairment of educational and employmE7nt opportunities. 

HOLDING 

Denied. The legitimate uses to which the arrest records of unconvicted 
juveniles can be put are sufficiently valuable to justify their continued 
maintenance. The philosophy of the juvenile justice system, rather than 
supporting expungement, actually argues in favor of retention so that 
those records may help ensure appropriate treatment of minors in any 
future contact with the legal system. However, in light of the stigma 
attached even to mere arrestees, and since the unquestioned impair
ment of educational and employment opportunities which that stigma 
causes is directly contrary to the reha.bilitative aim of juvenile justice, 
the court directed that juvenile arrest records may not be disseminated 
to prospective employers or non-rehabilitative educational institutions 
under any circumstances. 

BACKGROUND 

The four minor arrestees, ages 10, 14, 14, and 16, had a total of 25 
arrests among them on charges including rape, robbery, and assault. In 
the case out of which this expungement motion arose they were all 
charged with indecent liberties, one was also charged with assault, and 
another with shoplifting, possession of a dangerous weapon, and bur
glary. They sought to expunge not only the immediate arrests but all 
prior arrests. 

Cross Reference: Pages 55 &. 342 
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DISSEMINATION OF RECORDS: 
PRIVATE EMPLOYERS, THE MEDIA AND THE PUBLIC 

() 

RELIEF SOUGHT 
J ( .. ,~ .': ' 

Newspapers, Inc. v. Breier 
279 N.W.2d 179 

(Wis. 1979) 

A'h~wspaper brought this action under the Wisconsin Public Records 
Statute seeking an order compelling the chief of police to grant access 
to records showing the charges entered against arrestees. The chief 
op,posed on the basis that disclosure would be against the public interest 
in protecting the arrestees' reputations. 

HOLDING 

Disclosure ()rder granted. The public interest in disclosure of the 
charges made against arrestees outweighs the corresponding harm to 
the public interest in the form of possible damage to the arrestees' 
reputations. 

BACKGROUND 

The Milwaukee Journal initially requested access to a number of 
records from the Milwaukee Chief of Police. He granted access to 
some, but not all. Among those withheld were records showing the 
charges on which persons had been arrested. He gave as his reason the 
possible reputational and economic harm resulting to an arrestee who 
may later be charged with a lesser crime or acquitted. In this suit the 
actual record at issue was the Daily Arrest List, commonly referred to 
as the daily blotter, a chronological list of charges made at the time an 
arrestee was booked. 

The Wisconsin Public Records Statute was passed in 1917. It states that 
public records shall be open to inspection unless expressly provided 
otherwise. The Wisconsin courts, however, have not interpreted the law 
literally. They have held that a public record custodian may withhold 
records lf he can cite reasons for withholding them that would outweigh 
the legislative p1Jlicy of full disclosure. 

The court agrees that reputational damage might in some cases be such 
. a reason, but, citing Paul v. Davis, holds that where arrest records are 
made public, the arrested person has no remedy for an invasion of his1 
reputational interest. 
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PART II 

MAINTENANCE OF CRIMINAL ffiSTORY RECORD INFORMATION 

Although dissemination policy is a key 
issue from a privacy standpoint, record 
maintenance policies are perhaps more im
portant to officials charged with responsi
bility for operating criminal history record 
systems. These officials are concerned 
daily about the law and policy that governs 
the creation,

1 
maintenance, management 

and internal use of criminal history rec
ords. The chapters in Part II bring to
gether, describe and analyze the court de
cisions that deal with precisely these 
issues. 

Both federal and state criminal justice 
agencies have implicit authority to main
tain records about their official acts, in
cluding such acts as arrests and convic
tions. Indeed, one of the first statutes 
enacted by the Congress--popularly known 
as the "Housekeeping Act"--gives federal 
agencies broad authority to maintain rec
ords of their activities. 46 Furthermore, 
the courts have held that criminal justice 
agencies, induding the courts, not only 
have a right, but a duty, to maintain chron
ologically organized, non-cumulative, orig
inal records of entry describing events such 
as arrests f arraignments, and criminal ad
judications. 

However, the law is by no means so 
clear cut or emphatic when it comes to 
setting policies for the creation and main
tenance of name organized, cumulative 
criminal history records. There is no sin
gle, unqu<>.lified answer to this question: 
under what circumstances do federal, state 
and local criminal justice agencies have 
authority to maintain cumulative criminal 
history records which contain information 
about all of an individual's arrests and any 
subsequent dispositions? The courts, legis
latures and administrative agencies have 
answered this question differently in dif-

46Stat 28, July 27, 1789, 5 u.s.c., Sect. 
301. 
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ferent jurisdictions (and have from time to 
time changed their minds about their 
answers). 

Policymaking Considerations 

In setting maintenance policies, courts, 
legislatures and administrative agencies 
customarily take several factors into 
account. Perhaps the factor that is given 
the greatest. weight is the utility of the 
record to criminal justice agencies. When 
the record of the arrest and the disposition 
is accurate, is reflective of a valid and 
proper arrest, and is recent, the record's 
utility to criminal justice agencies is high. 
Such records have obvious and recognized 
utility for identification and investigative 
purposes and for charging and sentencing 
purposes. 

A second factor that the court deci
sions described in this part of the book 
recognize and discuss ls the broader utility 
of the record to society. A criminal his
tory record, unless wholly inaccurate, pro
vides a description of a governmental ac
tion. Whether the action is right or wrong, 
proper or improper, the event nonetheless 
occurred and therefore, it is argued, a 
record should be made and preserved. In 
fact the record may serve not so much to 
penalize the individual--particularly if 
dissemination policy makes the record con
fidential or precludes its use in' decisions 
about the individual--as to permit effec
tive oversight and review of criminal jus-
tice agency activities. · 

The extent to which the record defames 
the subject or unfairly harms the subject is 
a third factor, or issue, that courts and 
other policymakers usually recognize. A 
government record about anj_r~ividual that 
is inaccurate or incomplete has at least the 
potential to unfairly damage the subject. 
Of course, such a record is of little or no 
value to government agencies. 
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More difficult, but still compelling, 
questions are presented by records which, 
though accurate on their face, describe 
events, typically arrests, which should not 
have occurred. If the arrest was made 
without probable cause, or on the basis of 
an unconstitutional statute, some courts 
and legislators believe that a record should 
not be maintained. They argue that it is 
unfair to expose subjects of such arrests to 
the harms that flow from the existence of 
an arrest record. 

A fourth factor sometimes taken into 
account, is the effect of an acquittal or 
other demonstration of innocence. Arrests 
that end in this kind of disposition, by 
definition, ·are not probative of criminal 
conduct, and thus, it is argued should not 
be matintained. However·, it is often 
pointed out that arrest information, even 
with a disposition favorable to the subject, 
provides crim.i1ial justice agencies with 
us~ful, and· indeed vital, information for 
identification and investigative purposes. 

Moreover, a disposition favorable to the 
subject may be unrelated to the merits of 
the arrest. ·rhe favorable disposition may 
be a windfall to the subject that results 
from evidentiary or witness problems, 
prosecutorial caseload or other factors un
related to the .subject's culpability. Some 
criminal justice officials have argued that 
if police are not permitted to retain and 
use records which common sense argues 
are relevant, police record systems may be 
driven "underground." Police may resort to 
the use of informal, unregulated record 
systems, such as newspaper morgues. 

A fifth factor, and one of the most 
difficult for courts and other policymakers, 
concerns 'the length of time that agencies 
should keep criminal history records. I! a 
criminal history subject, who .. is not incar
cerated, is free from any involvement with 
the criminal justice system for a substan
tial period of time, should his record be 
destroyed? And, if the record is destroyed 
what is the rationale? Should such a 
record be destroyed as a reward or incen
tive for gooo behavior, or as a simple 
reflection of the fact that the subject is 
now rehabilitated and therefore., .society 

does not need the record and the subject 
should not bear the burden of the record? 
Finally if such records are to be destroyed, 
what period of time during which the sub
ject is free of involvements in the system 
should elapse, and should the period vary 
depending upon the type of record or the 
number of entries on the record? 

A sixth factor discussed in some of the 
cases contained in the chapters in this. part 
concerns the effect of governmental fail
ure or wrongdoing on the maintenance of 
criminal history records. Some courts and 
legislatures have taken the view that when 
the government fails to act (by failing, for 
example, to press charges, or having 
pressed charges, failing to prosecute) or 
when the government acts improperly (by 
arresting or convicting, for example, on 
the basis of information obtained from an 
illegal search) the government should not 
be permitted to maintain a record of the 
relevant arrest or conviction. 

A seventh and final policy consideration 
that provides a basis for placing restric
tions upon the maintenance of some crimi
nal history records is the notion that some 
classes of off enders deserve special con
sideration. Juvenile off enders are perhaps 
the prime example. Almost every jurisdic
tipn severely limits the f'naintenance of 
juvenile justice records. 

In addition, some jurisdictions seal rec
ords of adult first offenders who have 
committed certain kinds of crimes. Vic
timless crimes, such as drug use offenses, 
are a good example. The purpose of such 
standards is to give first offenders a 
"second chance" when the crime that they 
have committed dces not result in direct 
physical or financial harm to another per
son. 

Mechanisms for 
Setting Maintenance Policies 

Sealing and Purge Statutes 

In those circumstances where the 
courts, legislatures or administrative agen
cies determine that criminal history rec
ords should not be maintained, or, at the 
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least, should be maintained subject to 
strict limitations, several mechanisms ?.re 
available. The most important mechani~m 
is a statutory direction to seal or purge a 
record. A purging (destruction) of the 
record represents the ul tima.te main
tenance limitation. The record simply 
ceases to exist. A seal order, removing the 
record from the agency's standard record
keeping system and prohibiting its dissemi
nation or use except in limited and clearly 
defined circumstances, is a hybrid remedy. 

As pointed out in the dissemination 
discussion, a seal order, in a, very rE?al 
sense, sets a dissemination policy. How
ever, because a sealed record is ordinarily 
maintained apart from an agency's other 
records, (at least in manual systems) and 
ordinarily cannot be routinely used, even 
within the agency maintaining the record, 
sealing orders also set a maintenance pol
icy. For this reason, court decisions in
volving sealing orders are discussed in this 
part of the book. 

By the end of the l 970's most states 
had enacted statutes permitting or requir
ing the sealing and purging of criminal 
history records. Research indicates that 
just over 40 states have adopted statutes 
that specifically regulate the sealing or 
purging of criminal history records. At the 
federal level, a few statutes provide a 
basis for a sealing or purging remedy. 

With one exception, constitutional 
standards do not limit the scope or nature 
of statutory sealing and purging remedies. 
The one exception, accepted by some but 
not all courts, holds that legislatures are 
restrained by the Constitution from requir
ing courts to purge or seal their own .rec
ords. According to these courts, such 
requirements would violate the rights that 
each of the three branches of government 
enjoy under the Constitution's separation 
of powers clause. For example, in People 
v. Chapman 1t 

7 a California court of appeals 
panel suggested that a statute that re
quired the purging of court records would 
be unconstitutional: 

1t
7 132 Cal. Rptr. 831 (1976). 
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11(t)he integrity of the court system 
requires that the courts have sole 
custody and control of their own 
records~' 48 · 

Variations in state sealing and purging 
laws are sufficiently great that only a few 
generalizations can be made. First, sealihg 
is a more common statutory remedy than 
purging. However, a substantial minority 
of states permit the purging of records 
either as the sole remedy or, more com
monly, as a substitute remedy for sealfog. 

Second, a great majority of the states 
require record subjects to petition a court 
in order to obtain a sealing or purging 
order. Only a few state statutes direct 
criminal justice agencies (or the courts 
upon dismissal of charges or an acquittal) to 
"automatically" purge or seal records. 
South Carolina's statute is an example of 
an especially strong automatic purging pro
cedure. The South Carolina code requires 
agencies to automatically purge arr.est rec
ords upon notification that charges were 
dropped or that the subject was ac
quitted. i. 9 

Although most statutes require record 
subjects to petition a court, the statutes 
differ greatly in the amount of discretion 
that they give courts. Some statutes give 
the courts enormous discretion to take into 
account such subjective factors as the ex
tent of the subject's rehabilitation, or his 
"good moral character." 5 ° For example, 
Nevada permits courts to seal conviction 
records if certain conditions are met and 
the court is satisfied that the subject is 
"rehabilitated." 51 

By contrast, many other states sharply 
limit the extent of a court's discretion. 

48 132 Cal. Rptr. at 833. 

1t 
9 S.Carolina Code 17-1-40. 

5 0See, Idaho Statute 19-2604(1); Kansas 
Statute 21-4617; Michigan Statute 780.621; 
Minnesota Statute 638.01 subd. 2; Utah 
Statute 77-35-17.1 

51 Nev. Rev. Stat. 453.336(d)(5). 

! 
~ 
r 
11 
Ji 

I 
II 
il 
'l ,, 
11 

ltl 
l 

11 
fi 
d 
Ii 
'I 
II 

ll 
ll 
fi 
if 

~! 
!I 
Ii 
ii 

il 
ll I 

ri ll ,, 
I 
i 
I 
i 

ll 
H 

~ 
11 
'\ 
11 

!! 
l 

il 
I! 
li 
I' 

l.\.' .j 
' 

~ ~=--:--• .l ~ 

' 

I 



(,• 

For example, some statutes stipulate that 
the courts must seal records, upon the 
subject's request; if t}Je subject has com
pleted parole or probation. Other statutes 
require courts to seal or purge records if 
the subject has completed a specified per
iod of years without criminal involvement. 
Still other statutes make sealing or purging 
mandatory upon the occurrence of a parti
cular event such as dismissal of charges 
and the subject's petition. 52 

Te~as, for example, requires courts to 
grant requests for purging orders if the 
subject can show that charges were never 
filed; or if charges were dropped because 
of a mistaken arrest; or lf there is no 
disposition and no charges pending and the 
subject was not convicted of a felony for 
at fi:!ast five years prior to the arrest in 
question. 5 3 Colorado goes further. It 
almost completely eliminates the court's 
discretion by requiring courts to, grant a 
request for· a sealing order unless the 
attorney general files an objection. sit 

Third, a substantial number of statutes 
authorize a record subject who has ob
tained a seal or purge order to deny subse
quently the occurrence of the criminal 
event to which the record relates. This 
immunity almost always covers employ
ment applications and may cover licensing 
applications, as well as other governmental 
requests for information. 5 5 However, vir
tually ey,er-y state, no matter how generous 
its grant of immunity, permits the sealed 

52See, for example, Delaware Statute 11 
Sect. 4332(i); Maine Statute Tit. 15 Sect. 
2162-A; Oklahoma Statute Tit. 22 Sect. 
991C. 

5 3 S.B. No. 374 entitled "E.xpunction of 
Criminal Records .,. Procedures and Fees." 

5 1tcolor9-dq Rev. Statute 24-72-308. 
'l (\ 

5 5 See "E~pungement in Ohio: Assimilation 
Into Society for the Former Criminal", 
Akron L. Rev. 8:480 (Sp. '75); and see, for 
example, Kansas Statute 21-4616(b) and 
26-2617(d); Ohio Statute 2953-33(8); Ok
lahoma Statute 2-LH Q ... 

1 I 
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or purged record to be pleaded and ~roved 
in a subsequent criminal prosecution. 6 

Other Statutory Mechanisms 

In addition to sealing and purging sta
tutes, agency maintenance policies are 
regulated in many jurisdictions by basic 
recordkeeping and record re.tentJ.al and 
archival statutes. In many jurisdictions 
these statutes ideritif y the types of records 
that an agency can create or maintain, 
and/or the length of time that such records 
can be maintained. 

Although such statutes may have the 
same effect as sealing or purging statutes, 
they differ from such statutes in that their 
customary purpose is to promote cost
eff ective, efficient record management 
rather than to protect the interests of 
record subjects •. Thus, such statutes never 
requir~ action by the criminal record sub
ject to initiate the record destruction or 
the transfer to an archives. 

Numerous other statutory and regula
tory provisions give criminal record sub
jects a right to update, amend and correct 
records that are judged to be incomplete or 
inaccurate. These statutes are discussed in 
some detail in the chapter that concerns 
the maintenance of inaccurate or incom
plete records. 

Judicial Remedies 

Even in the absence of a statute or 
regulation, some courts have been willing 
to set policies for criminal history record 
maintenance based on their interpretation 
of Constitutional standards or on their own 
inherent authority to police the activities 
of administrative agencies. Until 1976, the 
courts seemed to be about evenly split 
between those that were willing to set 
maintenance policies without a statute and 
those that believed that maintenance pol
icies could only be authorized by .statute. 

5 6See, for example, Arizona Statute 13-
807; Minnesota Statute 638.02; North 
Dakota Statute 12-53-18-19; Ohio Statute 
2953.32(e); Oklahoma Statute 2-410. 
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However, the trend in recent decisions, 
sparked, no doubt, by the Supreme Court's 
decision in Paul v. Davis, is to reject 
constitutional and other court authored 
maintenance requirements, and instead, re
fuse to provide relief unless authorized by 
legislation. 

At best, it is difficult to generalize 
about the several dozen decisions that have 
purged or sealed records on constitutional 
grounds. These courts have differed in the 
criteria or conditions that th~y use in de
termining that a criminal record is suffi
ciently flawed to permit purging or ,se.aling. 
They differ in their analysis of the consti
tutional rights that are at stake--although 
the term privacy is often used. And when 
the term privacy is used the courts cer
tainly differ in their analysis of the scope 
and nature of a constitutional right of 
privacy. However, the courts largely agree 
that when a court-authorized remedy for a 
constitutional violation is appropriate, that 
remedy should be purging rather than seal
ing. · " · 

In addition to a constitutionally based 
remedy, many decisions, including several 
that have been decided since Paul v. Davis, 
hold that the judiciary has inherent equi
table powers to right governmental wrongs, 
correct governmental errors, and insure 
that individuals receive just treatment. 
The courts have said that, on occasion, the 
exercise of those powers requires that the 
courts set maintenance policies for crimi
nal history records. 

In order to convince a court that it 
should use its equitable powers to purge, 
seal or simply order a correction or amend
ment, a record subject, ordinarily, must 
show that the records are flatly inaccur
ate; or that a criminal justice event (such 
as an arrest or conviction) was achieved by 
improper or illegal means; or that the 
maintenance of the record is otherwise 
improper or illegal. 

In contrast to those cases that recog
nize a non-legislative basis for setting 
maintenance policies, many courts main
tain that only the legislatures, or legisla
tively authorized administrative agencies, 

can set such policies. 5 7 According to 
these courts, nothing in the Constitution 
limits a criminal justice agency's authority 
to retain and/or use criminal history rec
ords. 

A few other courts acknowledge that 
the Constitution may be offended by reten
tion and use of criminal history records in 
some extreme circumstances, but conclude 
that the subject's constitutional interests 
are almost always outweighed by. the 
state's interest in maintaining such data. 
They admit that the judiciary has the 
power to set maintenance standards, but 
conclude tha1;, absent truly extraordinary 
circumstances, such relief should be 
avoided absent legislative authorization. 5 8 

This sentiment was ex~ressed by the 
court in Kolb v. O'Connor. 9 The opinion 
stated that if there was even a "minute 
possibility" that retention and use of a 
person's. arrest record might help to pre
vent a crime or apprehend an off ender, 
that interest outweighs any "conjectural 
harm" to the subject that might result 
from dissemination. 

Pardons 

Finally, record maintenance policies 
may be affected by gubernatorial pardons. 
A full pardon is a grant of absolution to an 

57See, "Constitution Does not Protect an 
Individual From Being Labeled a Criminal," 
S.W.L.J. 30:781 Fall '76; and see, "Ex
pungement and Sealing of Arrest and Con
viction Records: The New Jersey Re
sponse," Seton Hall L. Rev. 5:864 (1974) 
and their list of citations with capsule 
descriptions at p. 870, ftnote 28. 

5 8See, Alexander and Walz, "Arrest Record 
Expungement in California: the Polishing 
of Sterling," Univ. of S. Fran. L. Rev., 
9:299 (1974). 

59142 N.E. 2d 818, 822 (lll.1957); and, see 
also United States v. Doole , 364 F.Supp. 
7 5 E.D. Pa. 1973 ; Sterling v. Oakland, 24 
Cal. Rptr. 969 (196,2). 
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individual which relieves him . of m,ost ~~ 
the legal consequerkeSc,,_of his c~1me •. 
Most states vest the parddn·p~~er m the1r 
overnors and permit the gran~mg ~f ... ~ar

~ons at the governor's discretion, oo •. .__.,,to 
those thought to be guilty and those 
thought to be innocent. 

With the exception of a couple ~f 
states most jurisdictions do not automat1-
cally ~eal or purge the re~ord of an eve~i 
for which the subj~ct receives a pardon. 
However pardons are general~y treated ~s 
a favorable disposition. Thus .m states~· t 
permit subjects to seek a purgmg or ds.e i~g 
order on the basis of a favorable . is posi
tion, the pardon provides such a basis. 

organization of 
Record Maintenance Chapters 

The decisions have been org~nized into 
chapters that, with a few exceptions, group 

of the 
Public 

6 lSee for example, Connecticut Statute 

54_90(d) and_Maine Statute 2161-A. 

cases according to the alle?ed "defect" 
that makes . unrestricted mamten":nce of 
the record inappropriate. Part II is com
prised of the following chapters:,-.. 

I .1 
• Maintenance of Records: - Innaccur-

ate or Incomplete 

• MaintenanGe of Records: !!legal or 
Improper Arrest,o~. C~mvict1on 

• Maintenance of Records: Arrests 
Ended in Acquittal or other Demon
stration of Innocence 

• 

• 

Maintenance of Records: Arrests 
Ended in Dismissal or Not Pursued 

Maintenance of Records: Juven~le 
Offenses, First Offenses, or Special 
category Offenses 

• Maintenance of Records: After 
Subject Established Clean Record 

• 
Period 

Maintenance of Records: Af~er 
Subject Received Gubernatorial 
Pardon 

114 

\, . 
. ' 

/ 

-==---~-·~) 

Chapter 1 

MAINTENANCE OF RECORDS: 
INACCl1RATE OR INCOMPLETE 

Statutory and Regulatory Standards 

If one generalization about main
tenance standards can be made with 
safety, it is that the law requires criminal 
justice agencies to adopt procedures and 
practices that are reasonably designed to 
insure that their criminal history records 
are accurate and complete. The LEAA 
Regulations require state and local agen
cies covered by the regulations to maintain 
accurate records (meaning records that do 
not contain erroneous information). Fur
thermore, the Regula::ions require the 
state repository to maintain complete rec
ords (meaning that the record must contain 
any dispositions occurring within the state 
within 90 days after the disposition has 
occurred. 6 2 As will be noted in Part III of 
this book, the LEAA Regulations provide 
subjects with access to their records large
ly for the purpose of permitting them to 
challenge their record's accuracy and com
pleteness. 
, , In instances where these LEAA stan
dards do not apply (because the local 
agency did not receive LEAA monies or 
because the LEAA completeness standard 
applies only to the state repository) state 
and local agencies, in most states, are 
covered by similar state statutory or regu
latory provisions. Most state statutes 
authorize subjects to request criminal jus
tice agencies to correct, amend or delete 
inaccurate or incomplete information. If 
the criminal justice agency agrees with the 
subject's requested changes, it must delete 
the objectionable entries or make other 
changes. 
· Massachusetts' Criminal Offender Rec
ord Information Act, for instance, permits 
subjects to see their criminal history data 
and petition the agency to "purge, modify 

6228 C.F.R., Sect. 20.2l(a). 
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or supplement" inaccurate or incomplete 
1nf ormation. 6 3 Statutes in some jurisdic
tions authorize record subjects to bring a 
court action if the criminal justice agency 
refuses to make the requested changes. 

Federal statutes and regulations apply 
similar accuracy and completeness stan
dards to federally held criminal history 
records. The Department of Justice's Reg
ulations, for example, authorize criminal 
history subjects to petition the Department 
of Justice for the correction or updating of 
records that they believe are inaccurate or 
incomplete. Sit 

Several federal statutes also provide 
criminal history subjects with certain 
rights to contest allegedly inaccurate or 
incomplete information. For example, 
criminal history subjects can use the All 
Writs Statute to bring an action for a writ 
of coram no bis to require federal agencies 
to correct, amend or delete erroneous 
facts in criminal history recorCis. 65 The 
Federal Privacy Act of 1974- may, in some 
circumstances, give subjects of federal 
criminal history records a right to review, 
amend or delete inaccurate or incomplete 
information. 6 6 

Judicial Standards 

In the absence of a statutory duty to 
maintain accurate and complete records 
{and a corollary right belonging to criminal 
history record· subjects to obtain the cor
rection or amendment of such records), the 

6 3M ass Criminal Off ender Record Informa
tion Act, Sect. 17 5. 

s1t2g C.F.R., Sect. 20.34(b). 

6528 U.S.C., Sect. 1651. 

665 U.S.C., Sect. 552a. 
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courts have been, and continue to be, will
ing to impose such a duty. In the view of 
many courts, the Constitution will not tol
erate the government's maintenance of in
accurate or incomplete information about 
individuals, at least in circumstances 
where the information may be used to 
make decisions about the individuals. 

Thus in Tarlton v. Saxbe, 67 a federal 
court of appeals panel held that the FBI 
may have a duty to take reasonable 
measures to insure the accuracy and com
pleteness of information in its files. Al
though the decision was based primarily on 
statutory grounds, the court noted consti~ 
tutional implications: 

(G)overnment collection and dissem
ination of inaccurate criminal infor
mation without reasonable precau
tions to ensure accuracy could in
duce a levelling conformity incon
sistent with the . diversity of ideas 
and manners which has traditionally 
characterized our national life and 
found legal orotection in the First 
Amendment. u · 

Another federal district court opinion, 
Maney v. Ratcliff, 69 found potential con
stitutional violations when criminal justice 
agencies maintain out of date and there
fore inaccurate records. The plaintiff was 
subjected to repeated arrests because a 
fugitive warrant entry in the FBI's National 
Crime Information Center had not been 
updated to indicate that Louisiana officials 
had declined to pursue extradition. 

In the case of the United States v. 
Kalish, 7 0 involving a motion to expunge an 
arrest record created by a mistaken arrest, 
a United States district court granted a 
motion to expunge the record on the 
gro1..1nds that preservation of such a record 

67507 F.2d 1116 (D.C. Cir. 1974). 

6 8 507 'F .2d at 1124. 

69399 F~Supp. 760 (E.D. Wisc. 1975). 
,,. . 

70 271F.Supp_-968, 970 (D.C.P.R. 1967). 

~ I 
. . " ... ... 

constituted an "unwarranted attack upon 
his (the record subject's) character and 
reputation and violated his right of privacy 
as well as his dignity as a human being ••• " 

This chapter includes several other 
cases in which courts have held that it is a 
violation of record subjects' constitutional 
rights for a criminal justice agency to 
maintain inaccurate or incomplete rec
ords. 71 

The courts, as noted earlier, have also. 
been willing to impose maintenance stan
dards as _an exercise of their inherent 
powers to police governmental activities 
and insure that citizens are not tre~.ted 
unfairly: or improperly. In Bradford v. 
Mahon, 7 2 the record subject was involved 
in a one-car accident and was arrested for 
reckless driving. The subject alleged that 
the arresting officer, in filling out the 
accident report, falsely indicated that th(} 
subject was under the influence of alcohol". 
The Kansas Supreme Court held that the 
courts have the power to order correction 
or purging of inaccurate criminal history 
record information when the harm to the 
record subject outweighs any benefit to 
society from the maintenance of the infor
mation. 

Special ACCt.Jracy 
and Completeness Pr9blems 

Several of the court decisions in this 
chapter· deal with one or the other of two 
accuracy and completeness issues that 
often reach the courts: (1) what standard 
must the subject meet to convince an 
agency that his record must be corrected; 
and (2) when more than one .criminal jus
tice agency maintains the same criminal 
history record, which agency has the duty 
to insure that the records are accurate and 
complete? · 

.1 

71Shadd v. United States, 389 F.Supp. 721 
(W.D. Pa. 1975) aff'd 535 F.2d 1247 (.3rd 
Cir. 1976) cert denred 431 U.S. 919 (1977); 
United States v. Mackey, 387 F.Supp. 1121 
(D. Nev. 1975). · 

72548 F.2d 1223 (Kan. 1976). 
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The courts have set hi h 
record sub1'ects to m ta. g standard for 
· ee m order to vince agencies that th . con-

corrected In Wh't e1r reco1rds must be 
f . . l e v. State 3 th Car 
dourtnyia Supreme Court held th;t ther: is nlo-

on an agency's t 
criminal hi t par to alter a subject's 

s cry record on th b · 
subject's . unsubstantiated cl e. as1~ of the 

r~~o:~a~~~-ains inaccurate ::~n~o~tp1!~: 
In Pruett v. Levi 1 i+ f 

panel held that a '· la ede.ral appeals 
s1mp e claim by th 
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RELIEF SOUGHT 

MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

Pruett v. Levi 
622 F.2d 256 

(6th Cir. 1980) 

A Federal Bureau of Investi,gation (FBI) criminal record subject brought 
suit against the Attorney General seeking expungement or correction of 
allegedly inaccurate and incomplete entries in his FBI file. He claimed 
that these erroneous entries had hindered him in obtaining a court 
review of his case or a favorable review by the pardon and parole board, 
and that the entries violated his right of privacy. The lower court 
dismissed for failure to exhaust administrative remedies, and he 
appealed. 

HOLDING 

Where, prior to suit, a record subject merely told the FBI that his 
record was inaccurate without challenging particular entries, the fail
ure of the FBI to act on his complaint did not give the subject grounds 
for bringing suit. The subject must first exhaust his administrative 
remedies by affording the FBI the opportunity to consider a specific 
complaint, and by also directing requests for expungement or correction 
to the appropriate state and local law enforcement agencies. Also, a · 
simple claim that a file is inaccurate, without alleging improper use or 
dissemination in the face of a request for correction, does not state a 
legally sufficient cause of action (citing Paul v. Davis). 

./ 

BACKGROUND 

The record subject had received a copy of his FBI file and apparently 
sent a general challenge of its accuracy to the FBI. The FBI stated that 
his letter did. not specify any particular entries as those challenged. He 
then brought this suit seeking to force the FBI to act. 

Preceding page ~lank 
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MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

" 
cr,ow v. Kelley 

.512 F.2d 7.52 
(8th Cir. 197.5) 

A Federal Bureau of lnve,~tigation (FBI) criminC!-1 record subject sought 
an order requiring the f\jl Director to remove all f,alse, ill~gal, and 
unconstitutional information regarding him from the FBI files. He 
based his request on the due process clause of the fourteenth amend
ment of the constitution. 

HOLDING 

RP.!!i-ef1Ienied. Although the FBI has a limited duty to prevent the 
clfssemination of inaccurate criminal records, the FBI has no affirma
tive duty to check the underlying constitutional validity of arrests and 
convictions set' out in records transmitted to it.. Therefore, when a 
criminal record subject challenges the underlying validity of arrests and 
convictions recorded in a his FBI criminal record file, the challenge 

" should be made to the local law enforcement agencies that submitted 
the entires, not to the, FBI. 

BACKGROUND 

Possibly worried ·about his parole opportunities, the criminal record 
s,µbject, while in prison, brought this suit against the FBI Director. He 
had not previously requested relief from any of the state or local 
authorities involved in the challenged arrests. 
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RELIEF SOUGHT 

MAINTENANCE OF RECORDS: 
INACCURA Te OR INCOMPLETE 

:::-Tarlton v. Saxbe 
507 F.2d 1116 

(D.C. Cir. 1974) 

A Federal Bureau of Investigation (FBI) criminal record subject brought 
suit seeking expungement from his FBI file of certain arrest entries 
without ·dispositions, and of other arrests and convictions which he 
alleged had been unconstitutional. His~ action was dismissed in the 
lower court for failure to state a cause of action, and he appealed that 
dismissal. 

HOLDING 

Reversed and remanded. The FBI does have a duty to ensure ,_that 
records which it maintains and disseminates are reas~r;iably accurate. 
This duty arises both as a corollary of the statute empowering the FBI 
to collect and maintal,n records, and from the constitutional rights of 
criminal record subjectS\. A cause of action therefore does exist where 
an FBI criminal re<;:ord subject charges that the FBI has violated its 
duty to prevent dissemination of inaccurate arrest and .. conviction 
records. 

BACKGROUND 

The subject's FBI criminal record file contained a number of arrests 
without dispositions; he also alleged that certain of the arrests and 
convictions had occurred in violation of his constitutional rights. He 
claimed that this inaccurate information t'.jad causei:l him sentencing and 
parole problems in the past, and could d~~~ in the future. . ·,_::_::,. 

SPECIAL NOTE 

The court observed that a number of practical factors would have to be 
considered in setting out the exact extent of the FBI1s duty of accuracy. 
The court did not define the duty, but remanded the case to the District 
Court for a determination, after hearing, of the appropriate standard of 
reasonable care wit!)in the FBl's capacity. (See Tarlton v. Saxbe, 407 
F.Supp. 1083 (D.D.C. 1976), in which the District Court on remand 
spelled out c:-some aspects of the FBl's duty and ordered a feasibility 
study of other aspects.) 
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RELIEF SOUGHT 

MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

,, 
Menard v. Mitchell " 

430 F.2d 486 
(D.C. Cir. 1970) 

(Menard I) 

Plaintiff record subject brought suit to compel the U.S. Attorney 
General and the Federal Bureau of Investigation (FBI) pirectc:>r to 
remove from FBI criminal identification files plaintiff's fingerprints and 
a notation regarding his arrest and release without prosecution by 
California authorities. The Disti'ict Court denied relief ana plaintiff 
appealed. 

HOLDING 

Reversed and remanded. In view of the possible adverse effects on the 
plaintiff of maintenance of the record of his arrest and detention, 
including the possibility of d~ssemination of the record, the mere fact 
of the arrest did not justlf y maintenance of his fingerprints and arrest 
record. Since the record in the district court was insufficient to 
warrant summary judgment for either party, the matter was remanded 
for further proceedings, including a determination of whether the arrest 
was based on probable cause, whether the arrested subject was later 
completely exonerated and what further dissemination of the record 
might be possible. 

BACKGROUND 

The record subject was taken into custody in Los Angeles and held for 
two days at which point the complaint against him was determined to 
be groundless and he was released without being formally charged. 
Under a California statute t.he incident"Was required· to be classified as 
a "detention" rather than an arrest. The record subject argued that the 
detention record was not a criminal record and thus could not legally be 
maintained in the FBl's criminal identification files, where it had been 
routinely forwarded by the local police. After being notified of the 
reclassification of the subj,ect's police encounter, the FBI changed its 
records to show that the subject had been detained, not arrested. 
However, it refused to expun~e .the record. 

Cross Reference: Page 237 
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MAINTENANCE OF RECORDS: 
') INACCURATE OR INCOMPLETE 

RELIEF SOUGHT 

Menard v. Mitchell 
328 F.Supp. 718 
(D.D.C. 1971) 

Plait1tiff record subject brought suit to compel the U.S. Attorney 
General and the Federal Bureau of Investigation (FBI) Director to 
remove from FBI criminal identification files plaintiff's fingerprints and 
a notation regarding his arrest and release without prosecution by 
California authorities. The District Court denied relief and the 
plaintiff appealed to the U.S. Court of Appeals for the District of 
Columbia, which reversed and remanded. This is the remand decision. 

HOLDING 

Expungement denied. Injunctive relief against certain disseminations 
granted. Arrest records, even without convictions, are of value to law 
enforcement agencies and may be maintained rnnd disseminated to other 
law enforcement agencies for law enforcemer~'t purposes. Hence, the 
FBI may retain such records and disseminate them for law enforcement 
purposes. It may also disseminate such records to federal agencies for 
employment purposes. However, the FBI is without authority to 
disseminate arrest records outside of the federal government for 
employment, licensing or related purposes, whether or not the record 
reflects a conviction. 

BACKGROUND 

The record subject was taken into custody by Los !'i.ngeles police and 
held for two days. He was then released without being formally 
charged after it was determined that the complaint against him was 
groundless. Under California law, the incident was required to be 
classified as a "detention" instead of an arrest. Los Angeles police 
notified the FBI of the subject's release and the FBI changed its records 
to show that he had been detained, not arrested. But the FBI refused to 
expunge the file. 

SPECIAL NOTE 

The record subject argued that~' in the absence of a conviction, the 
maintenance and use of his arrest record for any purpose violated 
constitutional guarantees-- including the presumption of innocence, due 

\1 -
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process~ the right to privacy and freedom from unreasonable search. 
The court concludt.~d that the constitutionality of the FBI's practices 
should turn on a balancing of the potential harm to record subjects 
against the public necessity of maintaining and using the records. Since 
this balancing judgment should be made by the Congress, the court 
declined to decide the case on the constitutional issues, but instead 
reached a decision on the basis of its interpretation of the statute under 
which the FBI maintains and disseminates criminal and other records. 

IJ 

Cross. Reference: Page 238 
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RELIEF SOUGHT 

MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

Menard v. Saxbe 
498 F.2d 1017 

(D.C. Cir. 1974) 
(Menard Il) 

Plaintiff record subject brought suit to compel the U.S. Attorney 
General and the Federal Bureau of Investigation (FBI) Director to 
remove from FBI criminal identification files plaintiff's fingerprints and 
a notation regarding his arrest and release without prosecution by 
California authorities. The District Court originally denied relief and 
the Court of Appeals reversed and remanded (Menard I). On- remand, 
the District Court declined to order expungement but did issue an order 
limiting dissemination of the record. The plaintiff again appealed. 

HOLDING 

Remanded to the District Court with instructions to enter an order 
directing the FBI to expunge the record. The FBI has no statutory 
authority to retain an arrest record after it has been informed by the 
contributing police agency that the police encounter was not deemed an 
arrest but only a detention. 

The court found that: (1) the record subject had alleged a cognizable 
legal inquiry; (2) the. courts have power to expunge arrest and criminal 
records; {3) generally, actions to expunge such records should be 
brought against the local law enforcement agencies involved; but (4) the 
record subject's suit against the FBI was proper insofar as it attacked 
alleged abuses unique to the FBI role as recordkeeper. 

BACKGROUND 

The record subject was taken into custody by Los Angeles police and 
held for two days. He was then released without being formally 
charged after it was determined that the complaint against him was 
groundless. Under California law, the incident was required to be 
classified as a "detention" rather than an arrest. California authorities 
advised the FBI of this change and the FBI changed its files to show 
that the subject had been detained, not arrested. The plaintiff 
requeste·d the FBI to totally expunge his arrest record and fingerprints. 
The FBI refused and the plaintiff brought suit. 
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SPECIAL NOTE 

The court , set out a detailed description of the operations of the FBI 
criminal identification division and concluded that the FBI is more than 
a mere passive recipient of records from local. law enf~rce~ent 
agencies. Rather, the FBI has a duty to carry out rts operations m a 
reliable and responsible manner, without unnecessa~y harm to record 
subjects whose rights may be invaded. The court dechned .to rul~ ~n the 
extent of the FBI's duty under the constitution, but based its dec1s1on.on 
an interpretation of 28 USC, Sect. 534, the federal statute un~er which 
the criminal identification division operates. It found that this statute 
does not authorize the FBI to maintain in its criminal files an arrest 
record on encounter with the police that has been established not to 
constitute an arrest. However, the record may be maintained in the 
FBI's ne.utral non-criminal files, provi~ed there is no means of cross 
reference. 

Cross Reference: Page 240 
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RELIEF SOU,GHT 

MAINTENANCE OF" RECORDS: 
INACCURATE OR, INCOMPLETE 

Sullivan v. Murphy 
478 F.2d 938 

(D.c. Cir. 1973) 

This class action was brought on behalf of all persons arrested without 
evidence of probable cause during :. the May Day demonstrations in 
Washington, D.C., in 1971, alleging that the arrests were invalid and 
seeking as partial relief the expungernent of their arrest records under 
the Fourth and Fifth Amendments to the Federal Constitution. The 
trial court declined to issue an expungement order and the plaintiffs 
appealed. 

HOLDING 

An order limiting the maintenance and dissemination of arrest records 
of presumptively invalid arrests would be a proper remedy, though 
actual physical destruction of the records might not be called for. 
(Since this was an interlocutory appeal the court did not grant specific 
relief but only indicated to the lower court that the general type of 
relief requested should be granted.) 

BACKGROUND 

During the week of May 3, 1971, thousands of people were arrested 
during massive demonstrations in Washington, D.C. The bulk of these 
arrests were made after the D.C. Metropolitan Police Chief suspended 
normal field arrest procedures in response to the size of the demonstra
tions. Consequently, field arrest forms were filled out by persons other 
than arresting officers, or not at all, and no photographs of arrestees 
and arresting officers were taken at the time of arrest. The class 
claimed that these arrest procedures constituted a denial of due process 
and that the District of Columbia would be unable to prosecute many or 
most of the arrestees due to an inability to show probable cause for the 
arrests. 

Cross Reference: Page 158 
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MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

Varona P@checo v. Federal Bureau of Investigation 
456 F.Supp. 1024 

(D.P.R. 1978) 

RELIEF SOUGHT 

A Federal Bureau of Investigation {FBI) criminal record subject brought 
suit under the Freedom of Information Act (the Act) seeking in part to 
have certain allegedly false entries in his FBI Central Records System 
file deleted. 

HOLDING 

Denied. Since the FBI had, under the authority of the Act, exempted 
the FBI Central Record System from the Act's correction and amend
ment provisions, the subject had no right to request any change in those 
files. 

BACKGROUND 

After exhausting his administrative remedies the subject brought suit .to 
compel the FBI to delete information in_his Central Record System file 
which he claimed was inaccurate. ·-
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MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

.~} Testa v. Winquist 
4.51 FoSupp • .388 

(D.R.L 1978) 

'jl. 

In this very complex case, arrestees had originally sued the arresting 
officers for damages on a number of constitutional and state grounds, 
including arrest without probable cause, false imprisonment, libel and 
slander, and trespass. The arresting officers brought suit in turn 
against the persons who furnished them· with the criminal record 
information upon which they based their actions. The arresting officers 
argued that these persons (the state administrator of the National 
Crime Information Center and a Warwick, Rhode Island police ·officer) 
were liable to the arresting officers for any damages which they might 
be forced to pay to the arrestees. The arresting officers based their 
claim on the grounds that the information furnished to them was 
inaccurate. The administrator and. officer sought in this suit to be 
dismissed from the case, on the basis that the arresting officers had not 
stated a legally cognizable claim against them. 

HOLDING• 

Dismissal denied. First, the administrator and officer had a duty to 
maintain reasonably accurate and current records. This duty was owed 
to the arrestees~ so if the duty was breached the administrator and 
officer could be liable for any resulting injury to the arrestees. Second, 
while reliance by an officer in the field on record information furnished 
by a computer service and another officer might be reasonable, the 
court would not so find as a matter of law, but would leave the issue for 
the jury. Third, a jury could find that the administrator and officer 
should have reasonably foreseen that the arresting officers would rely 
on the information furnished to them; the administrator and officer 
could then be liable for the acts of the arresting officers following their 
receipt of the information. And fourth, although there is usually no 
liability for one who in good faith gives inaccurate information which 
leads to an arrest, the special position of expertise and authority held 
by the administrator and officer justified holding them to a stricter 
duty of accuracy than a private citizen. 

BACKGROUND 

Officers of the East Provides.:ice, Rhode Island police force, observing 
suspicious activities at the arrestees' auto body shbp, stopped a car the 
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arrestees were driving. When the arrestees were unable to show 
ownership the officers ran a check with the NCIC, and were told that 
the car was reported as stolen out of Warwick. The officers then 
checked with the Warwick officer, who confirmed that the car was 
stolen. One arrestee was charged with posse'ssion of a stolen vehicle, 
both arrestees were detained overnight even though their attorney 
came to the station house" with :the t'itle to the car, their shop was 
searched, and other actions injurious to their property and reputations 
were taken. It turned out that the car had been stolen, but was 
recovered by the insurance company and sold to the arrestees. The 
arrestees sued the arresting officers; the arresting officers sued the 
administrator of the Rhode Island division of the NCIC and the-Warwick 
officer. 

SPECIAL NOTE = 
Since this opinion was given on a motion to dismiss, the court was not 
ruling on the merits of the case, but only on whether the facts and law 
were so clear that no trial was necessary. Since the court found that 
liability was possible, it denied dismissal. 

Cross Reference: Page 19 
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MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

Rizzo v. Tyler 
438 F.Supp. 895 
(S.D.N.Y. 1977) 

A federal criminal record subject who brought suit {unsuccessfully) to 
compel the Department of Justice to honor his Freedom of Information 
Act (FOIA) request without charge also made a motion during that case 
to compel correction or expungemen~ of certain of the records concern
ing him. 

HOLDING 

Denied. A motio.n to correct or expunge criminal record information 
made as part of a suit to obtain FOIA documents free of charge is 
inappropriate and will not be heard. 

BACKGROUND 

The subject was a federal prisoner who requested all files relating to a 
criminal investigation of him from the Department of Justice. He was 
told that the search would cost at least $2,500 and was requested to 
make an advance deposit of $625. After his claim of indigency brought 
no administrative relief, he sued to obtain the documents free of 
charge. He also filed a motion to correct or expunge certain of the 
records. 
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MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

Tarlton v. 5axbe 
407 F.Supp. 1083 

CD.o.c. 1976) 

REUEF SOUGHT 

A Federal Bureau "of Investigation (FBI) criminal record subject brought 
suit seeking expungement from his FBI file of certain arrest ontries 
without dispositi9ns and other arrests and convictions which he alleged 
had been unconstitutional. His action was dismissed initially; on appeal 
the Circuit Court said that the FBI did have a duty to maintain 
reasonably accurate files and remanded the case for the lower court to 
set the exact limits of that duty. {See Tarlton v. Saxbe, 507 F.2d 1116 
(D.C. Cir. 1974-).) This is the decision on remand. ·· 

HOLDING 

First,. although a record subject should address his first challenge to 
local and state authorities, when the FBI receives such a challenge it 
must be forwarded to the appropriate criminal justice agencies and 
courts for further consideration. Second, while a challenge is pending 
the FBI does not have to so indicate on the subject's record, since to do 
so woul_d seriously impair the credibility of FBI criminal records, and 
could provide criminals with a way to improperly lessen the impact of 
their records by making 'frivolous challenges. Third, non-serious 
offenses are to be deleted from all FBI criminal records, either when 
the records are converted to computerized form or when a dissemina
tion request is honored. And finally, while the FBI for practical reasons 
may still disseminate for law enforcement purposes arrest records more 
than one year old without dispositions, it must conduct a feasibility 
study to see if some practical way can be found to keep dispositions 
more up to date. 

BACKGROUND 

The subject's FBl criminal record file contained a number of arrests 
without subsequerrt dispositions and some arrests and convictions that 
he claimed had ~~c1:t.1rred in violation of his constitutional rights. He 
alleged that this inaccurate information had caused him sentencing and 
parole problems in the past and could do so in the future. 

Cross Reference: Page 23 
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MAINTENANCE OR~'RECORDS: 
INACCURATE OR INCOMPLETE 

Maney v. Ratcliff 
399 F .Supp. 760 
(E..D. Wis.u 197 5) 

RELIEF SOUGHT 

A National Crime Information Center (NCIC) record subject "'brought 
this action under the federal civil rights laws seeking .an injunction to 
restrain Baton Rouge, Louisiana law enforcement officials from prose
cuting him, and to force them to remove his name from the NCIC and 
not re..;;enter it. · 

HOLDING 

That an injunction would issue .against the Baton Rouge authorities 
direc~ing them to .remove the subject's "fugitive from justice" entry 
fromvthe NCIC and prohibiting them from re-entering it when they had 
failed to pursue his extradition on three previous occasions foUowing 
the subject'.s arrest· out of state. The court found that it had 
jurisdiction over the Bato{l Rouge officials due both to their use of the 
NCIC to list the subject and various communications transmitted by 
them to Wisconsin law enforcement authorities regarding the subject. 

BACKGROUND 

The subject was listed on fue NCIC as a fi.tgitiv~rrom justice following 
a 1973 narcotics arrest. On three occasions over the next year he was 
arrested, twice in Wisconsin and once in New York. Each time he was 
checked on the NCIC and held for extradition, for periods of four 
weeks, thirty days, and two days, respectively. The first time the 
Louisiana officials never responded to the arresting agency's inquiry 
regarding eX,tradition; the second time they said they would request 
extradition but never sent the necessary papers; and the third time they 
decided not to request extradition. 

1.35 
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MAINTENANCE. OP RECORb5: 
INACCURATE OR INCOMPLETE 

Shadd v. United States 
389 F.Supp~721 

\\ (W.D. Pa. 197.5) 

RELIEF SOUGHT 

aff'd, 535 F.2d 12~7 (3d Cir. 1976), 
cert. denied, 429 u.s. !87 (1976), 
cert. denied, 431 U.S. 919 (1977) 

A Federal Bureau of Investigation (FBt) criminal record subject brought 
this action to compel the FBI to expunge certain entries from his record 
and to correct others. 

HOLDING 

Relief denied in part, granted in part. When it is not chdmed that an 
~rrest was illegal or unconstitutional, and the FBI criminal record entry 
accurately reflects dismissal of the case, the subject is not entitled to 
expungement of the entry. However, where the FBI had duplicitously 
listed a charge against a record subject and one listing did not reflect 
an acquittal entered 27 months earlier, the FBI had violated its duty to 
maintain accurate files and the court would order correction of the 
entry. 

BACKGROUND 

The criminal record subject claimed that certain entries in his FBI file 
regarding charges which had been dismissed should be expunged, and 
that otryers were inaccurate and should be corrected. He alleged that 
the inaccuracies in his record had impaired his standing with the parole 
board. 

SPECIAL NOTE 

The court did not say whether the duty of the FBI to maintain accurate 
records derived from the Constitution or from the FBI enabling statute. 
It said it did not feel a need to define the nature or extent of the duty 

·because the records involved violated "even a minimal definition of'FBI 
responsibility." 

0

136 

0 

-.~ 

,•;;; 

:') 

::J.,: ,""; 
~·~---,,_ =-==-=9~-~~:~ ... 1 

... 
. . ~-

n 
J 
l 
t 

I 

,\...__, .... ,.,._ =--

C: 

RELIEF SOUGHT 

_., ..... =·--====' -

MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

United States v. Mackey 
.387 F.Supp. 11~1 . 

(D. Nev. 197.5) 

(\. National C.rime Information Center (NCIC) subject indicted for 
11l7gal possession of a shotgun moved to suppress the shotgun as 
evidence on the basis that his arrest, made pursuant to an inaccurate 
NCIC arrest warrant entry, was therefore illegal as a denial of due 
process under the federal constitution. ) 

HOLDING / 

('i.n arrest made solely on the bas1is of an NCIC entry which was 
mco~rect an~ had gone uncorrected for five months was a deprivation 
of liberty without due process of law, and any evidence seized as a 
result of such ~n arrest must be suppressed. The nattir~ and duration of 
the comput7r !~accuracy amounted to a capricious disregard of defen
dant's const1tut1onal rights. 

BACKGROUND 

0 See,~pg th7 subject chltchhiking, two North Las Vegas police officers 
s~21<e to h1m and ran h~s nam~ ~hrough the NCIC. Upon being told that 
t~~:re was. an ou~standmg fug1t1ve warrant on the subject the officers 
a~:~ste~ him, which ~hey would not have done otherwise. While booking 
t ...... subject an un~eg~stered shotgun was0 found in his duif!e bag and he 
was subs~quentl~ ~nd1cted on a federal firearms charge. It later turned 
out. tha

1
t the fug1t1ve warrant had been satisfied five months before the 

subjects arrest, but had not been removed from the NCIC system. 

1.37 
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MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

United States v. Kalish, 
271 F .Supp. 968 . 

(D.P.R. 1967) 

A federal arrest record subject who was never prosecuted asked that his 
arrest records, including fingerprints ~nd photographs, be destroyed. 

HOLDING 

When a subject has never been prosecuted or conv~cted"' there, is no 
public interest in retairt1ng his arrest record or criminal identification 
data. Moreover, retention does seriously injure the individual's privacy 
and personal dignity. The United States Attorney General was ordered 
to destroy the subject's arrest record and criminal identification file in 
his custody, and those in the Identification Division of the Federal 
Bureau of Investigation. He was further forbidden from disseminating 
the records to any governmental agency or to any persori. 

BACKGROUND 

The subject, on the advice of counsel, refused induction into the Army 
on the good faith argument that he was constitutionally entitled to 
reclassification or to a hearing before his local Selective Service board. 
He was arrested contrary to an agreement r.eached with the Assistant 
U.S. Attorney, at which time he was fingerprinted and photographed. 
He submitted to induction half an hour later and was never prosecuted 
on the arrest. 

\\ 
'-' 

Cross Reference: Pages 28, 200 & 251 
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RELIEF SOUGHT 

MAINTENANCE OF RECORDS: 
INACCURATE OR INCOMPLETE 

White v. State 
rJ5 Cal .. Rptr. 17.5 
_, (Ct. App. 1971) 

A state criminal record subject brought this damage suit against various 
state officials a.lleging negligent posting of entries to his record and 
negligent dissemination thereo~'• He sued for, among other things, 
defamation and invasion of privacy. 

HOLDING 

Relief denied. There is no duty on the part of the state to alter a 
subject's criminal record on the basis of his unsubstantiated claim that 
it contains inaccurate or incorrect information. The court also found 
that dissemination of the subject's record on request to authorized 
recipients was conditionally privileged, and that the subject failed to 
show the malice on the state's part necessary to overcome that 
privilege. 

\c 

BACKGROUND 

The subject was arrested in 1939 for grand theft auto. In 19l/.l he was 
identified by photograph as the passer of a forged check in a chain 
store. That same year a notation was added to his file reflecting the 
passed check charge and listing a number of aliases, presumably derived 
from bad checks traced to the subject~ From 1951-1962 the subject 
encountered his record a number of times as a result of his applications 
to and employment by various police departments. In 1967 he visited 
the state's Bureau of Criminal Identification and Investigation, was 
shown his file, and denied that it was his. This suit was the culmination 
of his subsequent efforts to change his records. 

Cross Reference: Fage 30 
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MAINTENANCE OF RECORDS: 
. INACCURATE OR INCOMPLETE 

Bradford v. Mahan 
548 P.2d 1223 

(Kan. 1976) . 

RELIEF SOUGHT 

A recor.d subject arrested for careless driving,sued the arresting officer 
and the city for defamation, claiming that the officer had falsely and 
maliciously stated in his accident report that the arrestee's alcohol 
intake had contributed ·to the . accident. As partial relief the subject 
requested correction or expungement of the allegedly libelous portion 
of the accident report. He also sought damages against the officer. 
The lower court disrnissed, and he appealed. 

HOLDING 

Reversed and r~manded. The court does have power to order correction 
or expungement of inaccurate police records when the harm to the 
record subject outweighs any benefit to society from maintenance of 
the records. However, this power should be used only in exceptional 
circumstances, such as when an arrest has been made without probable 
cause for ·harassment purposes. As regards damages, the police officer 
could be liable if the subject could show that the statements were false 
and were made with actual ma.lice. 

BACKGROUND 

The subject was involved in a:t:;-one-car accident and was arrested for 
cat•eless driving. He alleged that the arresting officer,. in filling out the 
accident report form, indicated that alcohol was a factor in the 
accident, that this would constitute accusation of a crime under Kansas 
law, that it was false, and that the officer acted willfully and 
maliciously in making the notation. 'The subject claimed his reputation 
had been injured and his car insurance rates had increased substantially 
as a result. 
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MAINTENANCE OF RECORDS: 
· INACCURATE OR INCOMPLETE 

Walkowski v. Macomb Comty Sheriff 
236 N.W.2d .516 

(Ct. App. Mich. 197.5) 

RELIEF SOUGHT 

The subject of a computerized criminal record brought suit against 
officers from three police departments following her incarceration 
based on inaccurate information. She sued for battery, assault, false 
arrest, unlawful imprisonment, and defamation. The Direc~or of the 
Michigan State Police Department, which maintained the computer 
service, appeale~Vin this case from the lower court's refusal to drop him 
from the action.' 

HOLDING 

Reversed. The actions of the executive head of the state police in 
overseeing the operations of a computerized criminal record system are 
clearly discretionary. The Director was- therefore immune from this 
suit by operation of state law. 

BACKGROUND 

The subject was stopped for running a red light by officers of the 
Macomb County Sheriff's Department. A warrant check on the 
Michigan State Police Department's Law Enforcement Information 
Network (LEIN) mistakenly indicated an outstanding warrant on the 
subject for perjury, a felony. There was admittedly a bench warrant 
outstanding against the subject for contempt of court due to failure to 
appear for a traffic ticket, a misdemeanor. (Apparently the LEIN 
"charge code" for perjury and contempt was identical.) The subject 
contended that if the officers had been correctly informed that the 
warrant was for a. misdemeanor they would not have taken her into 
custody. 

Cross Reference: Page 36 
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RELIEF SOUGHT 

MAINTENANCE OF RECORDS: 
INACCURATE OR'' INCOMPLETE 

Di Malfi v. Kennedy 
213 N.Y.S.2d 886 

(Sup. Ct. 1961) 

A subject whose name was in a "known gamblers" file maintained by the 
police brought this action to have it removed, alleging that he was a 
law-abiding citizen who had nonetheless been subjected to periodic 
police harassment deriving from the presence o~, his name in the 
gamblers file. · · 

HOLDING , 

Relief granted. In light of the subject's single 194-6 conviction and $25 
fine for bookmaking, his arr.est later that year on the same charge 
which resuJ.ted in acquittal, affidavits attesting to the subject's good 
character, the police commissioner's admission that he had no informa
tion with which to reply to the subject's claims of law-abiding behavior 
since 1946, and since the police department rules required the police to 
compile a report on the subject at least once a year, subjecting him to 
periodic investigation and embarrassment, maintenance of the subject's 
name in the "known gamblers" file was arbitrary, capricious, and 
unreasonable. His name was therefore ordered expunged from the file. 

BACKGROUND 

The subject ·was arrested in 191.J.6 for bookmaking, pled guilty, and paid a 
$2.5 fine. Later that year he was arrested again on the same charge, 
but was acquitted. Based on this record his name was placed in the 
"Known Gamblers Fil~'' kept by the New York City Police Department; 
under department regulations, a report had to be made on each known 
gambler at least once a year.· The subject had no other record besides 

·the two 1946 charges. 

Cross Reference: Page 41 
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Chapter 2 

MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

Statutory Standards 

Statutes in alm,pst 30 states provide for 
the sealing or purging of an arrest record 
upon the dismissal of char~es, failure to 
prosecute or an acquittal. 7 However, in 
many of those states the statutory authori
zation to seal or purge is limited to those 
instances in which the subject can show 
that the arrest itself was illegal or im
proper. 

Most of the cases in this chapter do not 
involve an interpretation of stq.tutory seal
ing and purging rights. 8 0 Rather, the cases 
involve an exercise of the courts' inherent 
powers to police agency wrorigdoing or 
involve the courts interpretation and appli
cation of the record subject's constitu
tional rights. J 
79 A1aska Statute 6AAc 60.100; Arkansas 
Statute .5-U09; California Statute 8.51.8; 
Connecticut Statute .54-90(a); Delaware 
Statute 11-3904 (if first off ender); Florida 
Statute 901 • .33 (sealed); Hawaii Statute 
831-32; Idaho Sta.tute 19-4813; Illinois 
Statute .38-206-5; Indiana Statute 35-4-8.1 
(only if charges dropped or dismissed and 
only if no record of prior arrests); Iowa 
Statute 749B.ld (arrests over a year old 
with no disposition); Louisiana Statute 
44-.9; Maine Statute 16.600; Maryland 
Statute 27,736 & 737; Massachusetts 
Statute 1000; Mississippi Statute 610.100; 
Montana Statute l.J.1.J.-2-204; Nevada Statute 
179.255; New York Statute 160.50; Rhode 
Island Statute 12-1-12; South Carolina 
Statute 17-1-40; Tennessee Statute 4-0-
202109; Utah Statute 77-35-175(2)(a); Vir
ginia Statute 19.2-392.2; Washington Stat
ute 2608 Sect. 6 (2 years elapses). 

80 But see, State v. Hammond, .580 P.2d 556 
(Ore. 1978). 

Judicial Standards 

Arrests Made Without Probable Cause 

The cases stand, almost without excep
tion, for the proposition that if a "factually 
innocent" record subject can .show that his 
arrest was made without probable cause 
the courts will. find a basis on which to 
purge the record. 8 1 Menard v. Mitchell 8 2 

provides a good example of a court's con
stitutional analysis of the legali~y of re
taining a record of an arrest made. without 
probable cause. Menard was arrested for 
suspicion of burglary, but two days later 
charges were dropped. Menard brnught an 
action against the FBI to purge his arrest 
record. A federal court of appeal's panel 
concluded that if the arrest was made 
without probable cause there is a real 
question as· to "whether the Constitution 
can tolerate any adverse use of informa-, 
tion or tangible objects obtained as a result 
of an unconstitutional arrest ••• " 8 3 

Many of the cases concerning arrests 
made without probable cause involve 
dramatic fact situations--mass, indiscrimi
nate arrests of hippies, demonstrators, 
Blacks and civil rights workers, for ex
ample. In these instances, the courts' 
purpose for purging the records is aimed at 
least as much at penalizing or deterring 
illegal or improper police conduct as it is 
at .remedying the invasi?n of the record 
subjects' rights. 

81 See, for example, Schanbarger v. Dis
trict Attorney of Rensselaer Count , 54-7 
F.2d 770 (2nd Cir. 1976 cert. denied 430 
U.S. 968 (1976); Urban •v. Breier, 401 
F .Supp. 706 (E.D. Wisc. 197 .5). 

82460 F.2d 480 (D.C. Cir~1 1970). 

834'60 F.2d at l.J.91. 
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In United States v. Rosen, 8"- a federal 
districtC:::ourt attempted to state a general 
rule for expungement of arrest records. 
The court's rule gave principal emphasis to 
the occurrence of an improper or illegal 
arrest. Rosen was indicted for importing 
human hair without a license. Some of the 
charges were dismissed and he was ac
quitted as to the others. The opinion 
concluded that courts should not order 
arrest records purged 1JPJ,ess: (1) a statute 
so provides; or (2) the arrest was made 
without probable cause or was otherwise 
improper; or (.3) the police engaged in an 
illegal search or some other illegal activity 
leading to the arrest. 

A few of the cases in this chapter were 
decided after the Supreme Court's 1976 
decision in Paul v. Davis. As discussed 
earlier, Paul v. Davis makes clear that a 
criminal justice agency can maintain an 
arrest record, even if the record does not 
have a disposition (and later cases indicate 
that agencies can maintain records of 
arrests that end in an outright acquittal). 
However, the post 1976 decisions in this 
chapter suggest that if the record subject 
~fin show that he is not only innocent but, 
in addition, the victim of an illegal arrest, 
the courts wiil provide relief, notwith
standing Paul v. Davis. 85 

In a number of these cases thE:'! relief 
not only includes purging of the agency's 
records, but an order to the agency to 
notify other criminal justice agencies to 
which they had disclosed the record to 
return the record for destruction. 8 6 

Howev~r, in at least one case, a federal 
court of appeals panel held that the proper 
remedy for the maintenance of records of 
illegal mass arrests (associated with the 
May Day 1971 demonstrations in Washing
ton, D.C.) was not destruction, but a seal
ing type of order placing certain restric-

81t343 F.Supp. 804 (S.D.N.Y. 1972). 

85See, for example, Dean v. Gladney, 451 
F.Supp. 1313 (S.D. Tex. 1978). 

86See, for example, Urban v. Breier, 401 
F.Supp. 706 (E.D. Wis. 1975). 

. ·-

tions upon the maintenance and dissemina
tion of the records. 8 7 

In cases where the record subject is 
successful in demonstrating that illegal or 
improper government conduct was in
volved, the courts have been willing to 
purge even conviction records. For ex
ample, in United States v. Benlizar 88 a 
federal district court held that federal 
courts have inherent, discretionary power 
to order expungement of criminal justice 
records, notwithstanding statutes requiring 
their maintenance, acquisition and dissemi
nation. The defendant had been convicted 
of distributing a controlled substance; how
ever, the court found that the defendant 
had not received a fair trial because agents 
of the Drug Enforcement Administration 
illegally destroyed discoverable evidence 
that could have been introduced at the 
trial and that may have helped the subject. 
The court concluded that the case pre
sented "extreme violations by the govern
ment of defendant's rights." Furthermore, 
it noted that the 11def endant is facing an 
extraordinary degree of harm which will be 
inflicted upon him and his family by virtue 
of the record of arrest and illegal convic
tion.118 9 In view of all this the court 
ordered the record expunged and explain~d 
that courts "have a duty to redress an 
injury and have the inherent power to ex
punge criminal records." 9 0 

, Arrests and Convictions Pursuant to Un
constitutional Statutes 

Several of the cases in this chapter 
concern arrests that are illegal, not be
cause of improper police conduct, but be
cause the arrests were made pursuant to an 

87See, Sullivan v. Murphy, 478 F.2d 938 
(D.C. Cir. 1973) cert. denied 414 U.S. 880 
(1973). 

88 459 F.Supp. 614 (D.D.C. 1978). 

89 459 F.Rd. at 615. 

9•
0459 F.Rd. at 622. 
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unconstitutional statute. 91 In these cases 
the courts have usually concluded that if 
the government did not have authority to 
make the arrest, then the government does 
not have authority to maintain a record of 
that event. 
. A few of the cases in this chapter 
i~vo~ve requests to purge re.cords of con
v1ct1ons made under statutes later dedared 
unc?~stitutional. Surprisingly, these court 
dec1s1ons are split. Some of the decisions 
hold that a record subject convicted under 
an unconstitutional statute is entitled to a 
purge order. 9 2 These Gourts reason that if 
the state lacks authority to convict the 

.
91

See, for example, United States v. Mich
igan, 471 F.Supp. 192 (W.D. Mich. 1979). 

92
See, for example, Ship v. Todd, 568 F.2d 

13IT9th Cir. 1978); Severson v. Duft, 322 
F.Supp. 4 (M.D. Fla. 1970). 
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individual, then the state also lacks author
i:y to maintain a record of such a convic
tion. 

. ~n the othe':" hand, and somewhat sur
pnsmgly, at least a couple of courts have 
not. wholly accepted this analysis. 9 3 A 
review of the facts of these cases suggests 
that the courts may_ have ruled against a 
purg~ or?er becau~e the subject appeared 
to be guilty or because the basis on which 
t~e statute was found to be unconstitu
t~on~ amounted to little more than a tech
mcal1ty. Perhaps for this reason these 
courts gave emphasis to the state's im
portant fnt.erest in maintaining the records 
of conv1ct1ons, even for violations of un
constitutional statutes. 

935 ee, for example, Carter v. Hardy, 54-3 
F.~d 555 (5th Cir. 1976); and Bromley v. 
Crisp, 561 F.2d 1351 (10th Cir. 1977) cert 
denied 435 U.S. 908 (1978). ----! 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

Paul v. Davis 
424 U.S. 693 (1976) 

(Rehearing denied 425 U.S. 985 (1976)) 

RELIEF SOUGHT 

An individual arrested for shoplifting brought this action, based on the 
federal civil rights laws, against county and city police chiefs for 
circulating his name and photograph to local businessmen in a compila
tion of· "known shoplifters" while the charge against him was still 
unresolved. He asked for damages as well as declaratory and injunctive 
relief. 

HOLDING 

Distribution of the flyer did not deprive the plaintiff of his constitu
tional rights of liberty and due process and there is no constitutional 
privacy interest that is violated by dissemination of arrest records 
under the circumstances involved. Injury to reputation alone is not 
sufficient to establish a violation of the constitution. 

BACKGROUND 

While a shoplifting charge against the subject was still outstanding, his 
photo and name were included in a flyer of "active shoplifters" prepared 
and distributed to local businessmen jointly by the chiefs of the 
Jefferson County and Louisville, Kentucky police departments to help 
minimize holiday losses. The charge against the subject was dismissed 
shortly thereafter, but his supervisor saw the flyer and reprimanded 
him. 

SPECIAL NOTE 

This is the landmark constitutional dissemination case which, in the 
words of a subsequent federal court opinion, "snuffed out the constitu
tional privacy interest in the confidentiality of arrest records." 

Cross Reference: Pages 15 & 79 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Wolff v. McDonnell 
418 U.Sa 539 

(1974) 

A state prison inmate brought a class action under the federal civil 
rights laws challenging, amon~ other practices, the prison's disciplinary 
procedures, which he alleged violated constitutional due process. The 
low~r cour~ found that due process rights had been infringed, and as 
partial relief ordered expungement of any . findings of misconduct 
entered on the prison records, where such findings .had been arrived at 
th[ough constitutionaUy defective procedures. The Supreme Court 
granted certiorari and in its decisior~t,,.ruled on the propriety of the 
ordered expungement. 

HOLDING 

The finding of denial of due process would have effect only on future 
proceedings. Both under prlor case law and due to the practical 
administrative problems which would flow from a contrary result, the 
Court held that expungement of records from past proceedings was 
irpproper. 

BACKGROUND 

The subject, an inmate of the Nebraska Penal and Correctional'. Com
plex, brought suit on behalf of himself and other inmates challenging 
several practices at the Complex. Among these was the manner in 
which disciplinary proceedings were conducted, which he alleged vio
lated the inmates' due process rights. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT., 

Cavett v. Ellis 
578 F.2d 567 

(.5th Cir. 1978) 

A state criminal record subject brought suit in an attempt to have five 
state convictions, for which he had completed the sentences, declared 
invalid and the resulting records expunged. He based his action on the 
federal civil rights laws. 

HOLDING 

Relief denied. In the absence of special circumstances not present here 
a federal court will not direct the editing of state records. Further, the 
federal civil rights laws cannot be used to attack the validity of 
completed state criminal convictions. 

BACKGROUND 

The subject brought this action against the clerks of a number of state 
courts, seeking an order declaring five state convictions invalid and 
directing the clerks to expunge the corresponding records. He had 
served out the sentences for the five convictions, and had apparently 
made no earlier attempt to appeal or attack them. 
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MAINTENANCE OF RECORDS: 

ILLEGAL OR IMPROPER ARRE.ST OR CONVICTION 

Ship v. Todd 
.568 F .2d 133 

(9th Cir. 1978) 
(per curiam) 

RELIEF SOUGHT 

A criminal record subject who had served out his sentences sued a state 
court clerk under the federal civil rights laws, asking that his convic
tion be declared invalid on constitutional grounds and that the clerk be 
ordered to expunge the subject's criminal records in his custody. The 
lower court dismissed the case, apparently reasoning that since the 
subject had completed his sentences he was no longer being injured by 
his criminal record, as well as ruling that the clerk was immune from 
suit. 

HOLDING 

Reversed and remanded. Even after the completion of sentence a 
criminal record may continue to harm an individual, so the subject had 
a valid interest in having his records expunged. While state court clerks 
may not be sued for damag~s, their immunity does not extend to suits 

" for injunctive relief. - The subject should therefore be allowed to 
present his case. 

0 

BACKGROUND 

The record subject was convicted in 1965 of burglary and served out nls 
sentences. He later brought an action to overturn his conviction on 
constitutional grounds and clear his record. 
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MAINTENANCE OF RECORDS" 
ILLEGAL OR IMPROP~R ARREST OR CONVICTION 

RELIEF SOUGHT 

Bro01J.ey v. Crisp 

( 
.561 p;,1fd 1351 
10th Cir. 1977) 

cert. denied, 435 U.S. 908 (1978) 

The state appealed a federal di-t . 
unconstitutional conviction pursu~a~~ctt court ord7r which vacated an 
petition and ordered expungement f o the s~b1ect's habeas corpus 
official records relating to the c n . ot' all public, official, and quasi
ment was an abuse of discretion. o v1c ion. The state claimed expunge-

HOLDING 

Reversed and remanded The lo 
order exp~ngement unde~ a prior ~~rci~?urt ~a~ wrongly felt bound to 
case was therefore remanded so tha Ion o t e appeals court. The 
interest of the state against th ~ ~e lower court could balance the 
exercise its discretion. e .r1g ts of the subject and properly 

BACKGROUND 

The subject was a minor tried as an adul 
subsequently held unconstitutional d t t unh der. a statute which was 
prescribed for male,'and female . ue o t e different treatment it 
habeas corpus relief from hi; conv~~~~.defendants. He sought federal 
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MAINTENANCE'""OF Rt!CORDS: 

ILLEGAL OR IMPROPER ARREST OR CONVICTION 

Sdlanbarger v. District Attorney of Rensselaer County 
547 F.2d no 
(2d Cir. 1976) 
(per curiam) 

~·denied, 4.3p U.S. 968 (1976) 

RELIEF SOUGHT 

Ah unlawfully arrested record subject brought an.action against munici
pal police seeking, in part, the return or expungement of his arrest and 
prosecution record. The lower court dismissed his case for failure to 
state a claim and Ile appealed. 

Reversed and remanded. An unlawfully arrested subject may be able to 
present a case which would justify a federal court in ordering the return 
or expungement of his criminal records. The case should be reheard on 
this issue. 

BACKGROUND 

The sobject was unlawfully arl"ested by the New York ·police for 
loitering. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR LMPRpPER ARREST OR CONVICTION 

RELIEF SOUGHT 

c;arter v. Hardy 
.543 F.2d 555 

(5th Cir. 1976) 

A state arrest record subject brought suit under the .federal civil rights 
laws seeking expungement of -the records _of two state convictions, 
alleging t~at the statute under which he was convicted was unconstitu
tional. 

HOLDING 

Relief denied. An allegation that a subject was convicted under an 
unconstitutional statute does not ,set forth facts unusual or extreme 
enough to justify a federal court in ordering expungement of state 
records. 

BACKGROUND 

In 1963 and 1?65 the subject was convicted in Texas state courts of 
passing worthless checks. He had brought an earlier case claiming that 
his convictions were_ unconsti"tutional because he was indigent and was 
denied counsel. That case. was dismissed on identical grounds. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

C: 

RELIEF SOUGHT 

Hill v. Johnoon 
'39 F .. 2d 439 

'{-'th Cir. 1976) 
(per curiam) 

An imprisoned state record subject brought suit under the federal civil 
rights laws to have an earlier conviction declared invalid and the 
corresponding court records expunged~ 

~ I {,~ \, 

HOLDING 

Relief denied. The subject failed to allege :facts sufficiently extreme 
or unusual to justify expungement. 

BACKGROUND 

The subject was convicted of a felony in 1956 in a Louisiana court. He 
served the resulting sentence and in thi.s suit against the clerk of that 
court he did not claim that he was still under any kind of restraint 
traceable to that conviction. The court relied on Carter v. Hardy,· .526 
F.2d 3ltr (5th Cir. 1976). 
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o MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER A.RREST OR CONVICTION 

RELIEF SOUGHT 

0 

Carter v. Hardy 
526 F.2d 314 

(5th Cir. 1976) 
cert. denied, 429 U.S. 3.38 (1976) 

An !{fnprisoned criminal record subject brought suit under the federal 
civil rights laws to have two earlier unrelated state court convictions, 
for which he had already served the sentences, declared invalid and 
expunged frorn his criminal record. ~·--

HOLDING 

Since the convictions complained of were obtained in good faith under 
an apparently constitutional statute, the subject had not alleged that 
the records were inaccurate, and the convictions complained of had had 
no effect on his present sentence, he had not set forth facts which 
would justify expungement under the "exceedingly narrow scope" of the 
federal courts' power to order expungement of matters of public record. 

BACKGROUND 

In 1963 and 1965 the subject was convicted in Texas state courts of 
passing worthless checks. He claimed he was indigent and was denied 
counsel at the time, and that this rendered the convictions invalid. He 
had completed the sentences for those c~'mvictions and th~y were not 
used, to enhance his current sentence. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Sullivan v .. Murphy 
478 F.2d 938 

(D.C. Cir. 1973) 

This class action was brought on behalf of all persons arrested without 
evidence of probable cause during the May Day demonstrations in 
Washington, D.C., in 1971, alleging that the arrests were invalid and 
seeking as partial relief the expungement of their arrest records under 
the Fourth and Fifth Amendments to the Federal Constitution. The 
trial court declined to issue an expungement order and the plaintiffs 
appealed. 

HOLDING 

f\n order limiting the maintenance and dissemi.nation of arrest records 
of presumptively invalid arrests would be a proper remedy, though 
actual physi<;al destruction of the records might not be called for. 
(Since this was an interlocutory appeal the court did not grant specific 
relief but only indicated to the lower court that the general type of 
relief requested sho~d be granted.) 

.-.... ,.: 

BACKGR.OUND 

D1,.1ring the week of May .3, 1971, thousands of people .'Were arrested 
during massive demonstrations in Washington, D.C. The bulk of these 
arrests were made after the D.C. Metropolitan PoUce Chief suspended 
normr! field arrest procedures in response to the size of the demonstra
tions) Consequently, field arrest forms were filled out by persons other 
than arresting officers, or not at all, and no photographs of arrestees 
and arresting officers were taken at the time of arrest. The class 
claimed that these arrest procedures constituted a denial of due process 
and that the District of Columbia would be unable to prosecute many or 
most of the arrestees due to an inability to show probable cause for the 
arrests. · 

Cross Reference: Page 129 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR 

RELIEF SOUGHT 

Rogers v. Slaughter 
469 F.2d 1084 
(5th Cir. 1972) 

(per curiam) 

CONVICTION 

~u~cipal a~thoriti7s appealed a court order directing the expungement 
o~. reco~ s .relatmg to the arrest, trial, and conviction of a sub'ect 
whose conviction was overturned on constitutional grounds. J 

HOLDING 

Reversed. Where a conviction is overturned on grounds that the 
arrest~e was ~ot told of his right to counsel, but the arrestee did 
~ommit the c~ime charged of, exp9ngement is not warranted and the 
f!~~etoofthreetd~ntiont. of thfe harrest, tr.ial, and conviction records should be 

iscre ion o t e authorities. 

,BACKGROUND 

~he ~ubject, a public school teacher, ~ccidentally fired a pistol he 
hro~~ tbto schoo!· He w~s convicted of discharging a firearm, without 
avmg ~e~ advised. of hrs right to a lawyer. He obtained relief from 

thde' conviction on thrs ground, and the court granting relief went on to 
or er expungernent of his criminal records. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Wilson v. Webster 
467 F.2d 1282 
(9th Cir. 1972) 

Residents of a community consisting largely of college students brought 
a class action under the federal Civil Rights Act seeking, in part, 
expungement of the arrest records of those class members who had 
obtained acquittals or dismissals following'1arrests made during a period 
of violent student unrest. The district court dismissed the case and the 
class appealed. 

HOLDING 

Vacated and remanded for further proceedings. Since there were 
indications that the class could support its request for expungement, 
and since a federal court may rule on a matter involving state records, 
the dismissal was improper. 

BACKGROUND 

As a result.of several violent incidents by the Santa Barbara, California 
student community, a state of ernergency was declared and a curfew 
imposed. Police made hundreds of arrests in the days followil')g, which 
the plaintiffs alleged were unlawful. ·.1 

SPECIAL NOTE 

The court did not define the jurisdictional basis on which a federal 
court might order expungernent of state records, but it did say that the 
continued existence of the records may seriously impair fundamental 
rights of the persons to whom they relate. Apparently the court 
referred to constitutional due process rights. 

Cross Reference: Page 192 
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MAlt''1TENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

United States v. McLeod 
385 F.2d 734 

(5th Cir. 1967} 

The United States brought suit against a county and its officials 
seeking, in part, expungement of the arrests and convictions of Negroes 
who were allegedly arrested as a means of intimidating thern from 
registering to vote, such arrests being in violation of the federal civil 
rights laws. 

HOLDING 

Relief granted. When arrests had been made and prosecutions carried 
out for the purpose of interfering with voting rights, in violation of the 
federal civil rights laws, the remedy would include expungement of all 
arrests and convictions arising from the illegal prosecutions. 

BACKGROUND 

During 1963 a large campaign was organj,zed to register Negroes to vote 
in Selma, Alabama. Local law enforcement authorities arrested large 
numbers of Negroes on charges ranging from vagrancy to driving with 
improper license-plate lights. The persons arrested were generally 
either voting drive organizers or attending registration meetings. Many 
arrestees were prosecuted, convicted, and fined. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

United States v. Michigan 
471 F.Supp. 192 

(W.D. Mich. 1979) 

This extremely complex case involved resolution of the fishing rights of 
Indian tr.ibes in Michigan. Indians who had been arrested under the 
state fishing statutes during the course of the dispute sought expunge
ment of the records. 

HOLDING 

Since the State h;;i.d in fact always been without power to arrest the 
Indians for violation of st~!~e fishing laws, the State was also without 
power to maintain the resulting records. The State was ordered to 
expunge all such records and provide relief as necessary, including 
damages, to compensate the Indians affected. 

BACKGROUND 

This case involved the historical, legal, and tribal rights of certain 
Michigan Indian tribes to fish in the waters of the Great Lakes. The 
arrest record issue was a small by-product of the overall disposition. 
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MAINTJ:!NANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

Dean v. Gladney 
4.51 F.Supp. 1313 
(S.D. Tex. 1978) 

RELIEF SOUGHT 

~~f~~! s~bj:tctsbwhohwere. illegally arrested for exercising their ~onsti-
ng, s roug t swt under federal civil ri hts l ki 

partial relief expungement of their arrest records. g aws se~ . ng as 

HOLDING 

Where the subjects ha~ been arrested without probable cause and 
0 because of their exercise of constitutional rights the court would granlnyt expungement. 

/~7 

BACKGROUND 

Th: record subjects were bystanders at a confrontation bet.ween lice 
of~~cers and a large number of. persons using a local beach. ·'one ~the 
su ~ects was arrested for taking pictures of the incident. The other 
s~bJect whas told to )eave the area by an officer, gave him a military 
s ute as e turned to leave, apd was promptly arrested. 
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MAINTENANCE QF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Gauthreaux v. filinois 
447 F.Supp. 600 
(N.D. m. 1978) 

An imprisoned state criminal record subject sought habeas corpus relief 
on the ground that an earlier plea bargain, to which he had agreed and 
which he had served out, was constitutionally defective. 

HOLDING 

Since the subject was currently properly imprisoned on a subsequent 
offense, habeas corpus relief would be denied. - However, where the 
subject's record reflected a parole violation in connection with a 
constitutionally defective sentencing procedure the court would order 
the parole violation charge and all entries stemming from it expunged 
from his record. 

BACKGROUND 

The subject was sentenced :(or robbery in 1974 after entering into a plea 
agreement without being !fdvlsed that his sentence would necessarily 
include a mandatory threelyear parole provision under state law. He 
was duly paroled but theni was arrested for another robbery, and a 
parole violation warrant was issued. At the time he sought habeas 
corpus relief he was serving time on the second robbery charge, not for 
the parole violation. 
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MAlNTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Farber v. Rochford 
407 F .Supp. 529 
(N.D. Ill. 1975) 

An arrest record subject sought to bring a class action on behalf of all 
persons arrested under an allegedly unconstitutional city code section. 
She requested that any arrest records of the class related to the 
challenged code section be expunged. The city opposed her effort to 
represent the class, and in ruling on that issue the court also com
mented on the expungement remedy. 

HOLDING 

Where a municipal code section is unconstitutional on its face, expunge-
. ment is available to those arrested under it. The cc,urt did not actually 

order expungement, but found that the subject could represent the class 
of arrestees and that the possible relief to the class should include 
expungement. 

BACKGROUND 

The subject was arrested under a Chicago municipal code section 
apparently designed to keep undesirables from associating together or 
from hanging out in bars. The subject was arrested while having a drink 
in a hotel, apparently on the mere basis of her appearan0e. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPF'.R ARREST OR CONVICTION 

RELIEF SOUGHT 

Urban v. Breier 
401 F .Supp. 706 
(E.D. Wis. 197 5) 

This class action was brought against a city police chief under the 
federal civil rights Jaws on behalf of 54 arrest record subjects named as 
dangerous motorcycle gang members by the city police department. 
The suit alleged that the subjects had been arres:ted for murder without 
probable cause, and asked that all resulting arrest records be expunged. 
The suit also asked that the court order the police department to recall 
and destroy leaflets it had prepared which displayed each subject's 
name and photograph, labelled him as a known gang member, and stated 
that many of the subjects were armed and used drugs. It was also 
requested that any further printing of the leaflets be prohibited. 

HOLDING 

Relief granted. Where arrest rec;:ord subjects were arrested for murder 
without probable cause the unlawfulness of the arrests and the extreme 
infamy of the charge justified expungement on due process grounds. 
The police chief was ordered to expunge his department's own records 
on the subjects, and to recall and expunge any arrest or identification 
information disseminated to any agencies or persons, state or federal, 
governmental or private. The recall requests were to include notice 
that the arrests were made without a legally sufficient basis. The 
police chief was also ordered to retreive all the leaflets, from his own 
force as well as from any other law enforcement authorities, agencies, 
or persons, public or private, who received them, and forbidden from 
printing more. 

BACKGROUND 

A Milwaukee newspaper carrier was killed by a bomb which was 
apparently set in retaliation against ~ member of a motorcycle gang 
who had recently tefitified against members of a rival gang. In the 
following days the Milwaukee police arrested 54 known or suspected 
members of the gang which the police believed set the bomb. These 
persons were booked for murder ·and interrogated. The police later 
printed the leaflets and distributed them to area law enforcement 
agencies as well as within the Milwaukee Police Department. 
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SPECIAL NOTES 

1. The court's order to expunge the arrest records was based on its 
inherent powers. The order to recall the leaflets was based on 
constitutional due process considerations. 

2. Part of the court's reasons for directing recall of the leaflets 
appeared to be that it felt public ad,cess to some of the leaflets 
was otherwise inevitable in view of their widespread distribution. 

3. In reaching i.ts decision concerning the leaflets, the 'court relied in 
part upon a United States Circuit Court case which was later 
reversed by the Supreme Court (Paul v. Davis, 424 U.S. 693 
(1976)). Paul v. Davis repudiates the rationale of the court's 
holding on the leaflets (damage to reputation alone as amounting 
to a violation of due process). 

4-. The court denied a request that the Milwaukee Police Department 
be allowed to transfer the subjects' fingerprints and photographs 
to a neutral, non-criminal identification file. The court expressed 
a very strong desire to ensure that no subject could ever be 
connected with the highly improper murder arrests, and that the 
department had no such existing files, suggesting that the "neu
tral" files might begin and end with the records of the 54-
arrestees. 

Cross Reference: Pages 24 & 85 
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MAINTENANCE OF RECORDS: 
:::1 ILLEGAL. OR IMPROPER ARREST OR CQNVICTION 

Bilick v. Dudley 
3.56 F.Supp. 945 
(S.D.NiY. 1973) 

Q- ,, 

... 
'' 

/J 

RELIEF SOUGHT 

Criminal record subjects brought suit under the federal constitution and 
,civil rights laws alleging that their mass arrests were uncon~.titutional 

· · and asking for expungement of all arrest records. 
::: 1.~ :? .;, ~ 

c HOLDING 
t~ " 0 

Relief, grantee(. Where ~mass arrests were concededly made without 
probable cause, and were in vio1ation of the subjects' first and fourth 
amendment rights of freedom of assembly and speech and freedom from 
unreasonable searches and seizures, and in light of the ill effects which 0 

'can flow even frorn an arrest record which reflects dismissal, such as 
. impairment"' of reputation ahd loss of employment opportunities, .the 
>court would order expungement. The Police Department had already 
voluntarily e:i,cptJnged its records, so the order was limited to the Judge 

·and Chief Clerk of the criminal court in ·which the charges were 
dismissed. (Those parties claimed immunit}~ but were found not to be 
immune from an inju!'lctive suit which would have no effect on the 
exercise'of the judiciaj1 function.~ 

' ' 

BACKGROUND 

The subjects were 86 persons, many of them min()rs, attending a party 
in support'of retaining the New York City Civilian Complaint Review 
Board tor the Police Department. There were signs, leaf!e_:ts, and 
buttons in plain view advocating retention of the Board, which 1ed""the 
court to conclude that the police were aware of the political nature of 
th~ gathering. Testimony was conflicting, but the police said some 
plrunclothes officers entered the apartri1ent looking for a missing boy, 
accompanied by the father.· After an unsuccessful search the officers 

') were for'cefully sh(wed out of the door by about 10 people. Half an hour 
later, uniformed officers arrived and arrested all 87 persons present at 
the party, 86 on charges of congregating for the purpose of using 
narcotics and disorderly conduct, and one for possession of narcotics. 
The posses~ion charge was dismissed and the record sealed. The other 
charges, fof which the Assistant Attorney General admitted there was 
no probable cause, were dismissed. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEr SOUGHT 

United States v. Rosen 
343 F.Supp .. 8()4 
(S.D.N. Y. 1972) 

Federal arrest record subjects sought return of their arrest and 
identification records on the ground that al.1 charges against them 
resulted in acquittal or dismissal. 

HOLDING 

Denied. In the absence of. .extreme or unusual circumstances, such as an 
illegal arrest or public display of arrest records in a Rogue's Gallery, 
and where ,}here has been no claim of injury such as harrassment, lost 
job opportunities, or improper dissemination, expungernent is not justi
fied. The legitimate law enforcement value of retaining arrest and 
identification records outweighs an individual's simple right of privacy • 

BACKGROUND 

The subjects were indicted and c:h(lrged with unlawful importation 
during a National Emergency, a, violatio!'il of federal law. A set of 
charges against one subject resulted in acquittal; further charges 
against both subjects were dismissed after the corporate .q~fendants in 
the case pled guilty. · ''/ 

Cross Reference: Pages 26 & 199 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARRF..ST OR CONVICTION 

. ,. '-~'.' 

RELIEF SOUGHT 

Sex~on v~ Duff 
322 F .Supp. 4 

(M~D. Fla. 1970) 

I' 

An imprisoned state record subject convicted under a disorderly con
duct statute petitioned for a writ of habeas corpus, alleging that the 
statute was unconstitutional. 

HOL~)ING 

The challenged statute violated the first, fifth, and fourteenth amend
~ents of the constitution, and the relief due the petitioner woulq, 
include expungement of her record of conviction. The court also 
ordered the trial court clerk to forward copies of that order to any , 
persons or agencies notified of the petitioner's arrest or conviction. 

BACKGROUND 

The subject was convicted in a Florida county court of violation qf the 
state's disorderly conduct statute and sentenced to 90 days in jail. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION ·1 

Wheeler v. Goodman 
306 F.Supp. 58 

{W .D.N.C. 1969) 
vacated on other grounds, 401 U.S. 987 (1971) 

RELIEF SOUGHT 

Minor criminal record subjects arrested for vagrancy sued under the 
federal civil rights laws alleging that the state vagrancy statute was 
unconstitutional, and asking as partial relief expungement of their 
arrest records. 

HOLDING· 

The challenged statute violated the due process clause of the four
teenth amendment, and in light of the._ extreme police misconduct 
involved in the arrests, the age of the subjects,11their innocence of any 
crime, and the complete lack of law enforcement value in maintaining 
these records, expungement would be ordered. 

BACKGROUND 

The minor ~qbjects were hippies living in a,. run-down communal house· 
which several of them rented. In a successful effort to break up the 
group and get them out of the neighborhood, the Ch~rlotte, North 
Carolina police systematically harassed them for a period of several 
weeks, using unlawful threats; interrogation and searches. This h~rass
ment also included the mass arrest of 18 persons for vagrancy without 
probable cause to support the arre.~ts. 
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. MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

Hughes v. Rizzo 
282 F .. Supp. 881 
(E.0. Pa. l 968) 

RELIEF SOUGHT 

Arrest record subjects brought an action under the federa~ civil :igh~s 
laws on behalf of .all those allegedly arrested illegally by city pohce m 
an apparent attempt to discourage hippies from frequenting a city park. 

HOLDING 

Where mass arrests were made with no legal justificati?n th~ court 
would order the destruction of all resulting arrest records, mcluding the 
destruction of any arrest records disseminated to other law enf orc~
ment agencies, and the return or destruction of all photographs tak~n m 
connection with the arrests, including negatives and any copies. ,, 

BACKGROUND 

In June and July of 1967 Philadelphia police made mass indiscriminate 
arrests in a city park known as Rittenhouse Square. Those arrested ' 
consisted of hippies, anyone seen assodating .with ~hem, and thos~ who 
objected to or inquired about the arrests. Th1s act~on ~eemed des~~ned 
to discourage the hippies from using the park, which was located))m a 

f:{j wealthy area. The first group of arrestees . were photographed; Go 
charges were ever filed against any ~f the arrestees. 

Cross Reference: Paf!e 27 " 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Kowall v. United States 
53 F.R.D. 211 . 

(W.D. Mich. 1971) 

After .a federal criminal record subject's conviction for failure to report 
for Induction had been ruled invalid and his record expunged, the 
government brought this action to revoke the expungement order, 
arguing that the court had no authority to expunge federal records, and 
that the public interest in maintenance of criminal identification 
information outweighed ihe subject's privacy rights. 

-HOLDING 

Denied. Under prior federal case law federal courts do have inherent 
power to expunge federal records. The serious potential economic and 
reputational harm to the subject arising ··out of maintenance of his 
arrest record justified the initial expungement; any objections the 
government had should have been presented at the time of the 

' expungement hearing. 

BACKGROUND 

The subject had been convlct~d .of fail\Jre to report for induction, but a 
later case rendered his cq,nviction invalid. On motion by the subject, 
this court had vacated his sentence, set aside the conviction, quashed 
the indictment, and ordered the arrest record expunged. The govern
ment had not opposed the subject's motion and did not appeal it. In this 
action the government was essentially asking the court to re-open the 

I, ·-Case. <· - ·· 

:_~;·' 

Cross Reference: Page 201 
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MAINTENANCE OF RECORDS: 
ILLEGAL O~ IMPROP.ER ARREST OR CONVICTION 

\ 

RELIEF SOUGHT 

District of Columbia v. Hudson 
404 A.2d 175 
<o.c. 1919> 

(en bane) 

This_?ppeal involved the~ consolidation of 5 lower co.urt actions in which 
arre1~t0 n~cord subjects who, were not prosecuted on the charges against 
them were granted expung~ment of their arrest records. 

HOLDING 

Affirmed. Relief granted in the nature of sealing. When a subject 
shows by clear and convincing evidence either that he did hot commit 
the crime charged or that no crime in fact was. committed, relief shall 
be granted. The relief shall consist of the collection of all records 
reflecting the arrest, including the return of any disseminated records, 
and their sealing by the court. The court shall seal only upon. an 
affidavit representing that all the records are before the court. As part 
of its sealing order the court shall make findings of fact setting forth 
the details of the case and the court's conclusion of innocence. This 
statement will then be available to the subject in the event he has t<;> 
admit his arrest to any third party. (The court refused to reclassify the · 
arrests as detentions and thus permit the subjects to legally deny their 
arrests.) The court finally requested the parties to jointly prepare a 
plan providing for the secure sealing and indexing of arrest records. 

BACKGROUND 

The first subject was arrested for murder, but the Deputy Medical 
Examiner concluded that the case was actually a suicide. Als9, the 
accusing witness recanted and the police received other information 
that the victim was alone at the time of the shooting. 

The second subject was arrested for failure to attend driving school 
after having been ordered to do so because of his driving record. In 
fact the school records were in error and he had attended. 

" 
The third subject was arrested on a firearms charge, but in court the 
Assistant United States Attorney admitted that he was the wrong man. 

The fourth subject was arrested for grand larceny and receiving stolen 
property after moving a motorcycle which had been parked at the curb 

174-

I 
I 

f ;" 
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_J ~· 

for a long time to a neighbor's property. The prosecutor decided not to 
file charges, citing the subject's ncredible" explanation that he was just 
trying to protect the motorcycle for the true 'owner. 

The fifth subject was arrested for grand larceny, but his prosecution 
was dismissed when the government was unable to locate its witnesses. 

\1 

Cross Reference: Pages 205 & 256 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR .IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

0 

District of Colwnbia v. Sophia 
306 A.2d 652 
<o.c. 1973) 

• n 

In this consolidated action .three arrestees who wer:e not prosecuted and 
who affirmatively demonstrated their innocence sought to have their 

II • 
arrest recqrds sealed or expunged. 

HOLDING 

Relief denied' When an arrest is shown to be mistaken and noP..culpabil"'.' 
ity has been shown, neither sealing nor expungement are appropriate 
remedies. Rather, the records shOuld be modified to reflect 'the fact of 
innocence. Similarly, dissemination of such re·cords should not .be 
restricted, and disseminated records need not be returned. The police 
need merely inform those agencies or persons already ~n· possession of 
the records of the subject's innocence and include such notation in any 
future disseminations. 

BACKGROUND 

The subjects were arrested near a civil disturbance in Georgetown. 
Charges against them subsequently were dropped •.. - The•:subjects fJ.led 
motions to expunge and judicially ,established their innocence~ The 
lower court prohibited disseminatior~ of the records and ordered them 
sealed; the District appealed. 

,, 
!) 

Cross Reference: Pages 31, 207 & 258 
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MAINTENANCE OF RECORDS: 
··ILLEGAL OR IMPROPER ARREST OR CONVICTION 

Irani·v. District of Columbia 
r; 272 A.2d 849 

(D.C. 1971) 

RELIEF SOUGHT 

A reeord subject with a federal security clearanc~ brought suit to 
expunge his arrest record where the prosecution was dismissed for lack 
of evidence. The lower court held that this did not constitute fact~ 
unusual enough to support expungement. 

HOLDING 

Reversed and remanded. Where the subject had, affirrnatively estab
lished his innocence it was error for the lower court to deny all relief. 

'Z) 

BA CI< GROUND 

The. subject was a federally-employed' student with a security clear
''°ance. 'He was arrested at a civil disturbance for parading without a 
=permit, but proved that he was inno¢ently present at th~ scei:ie and in 
.fact had simply been leaving a canceJed class at a local umvers1ty. 
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MAINTENANCE 'OF RECORDS: ·· 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Diorio v. Cify of Utica 
380 N. Y .S.2d 588 

(Utica City Ct. 1976) 

An arrest record subject who was able to prove' ·that his arrest was a 
1 mistake and was therefore not prosecuted brought this action seeking 

expungement of l~is records, stating his belief that a recent rejection of 
an employment application he made may have stemmed from his arrest 
record. · 

HOLDING: 

Relief granted. Where the subject's arrest was unquestionably a 
mistake and he was completely innocent, the court would order 
expungement even without specific legislative authority. ~he co~rt 
ordered destruction of its own records and the records of the city police 
department, erasure of the subject's name from the. police arrest book, 
and return of all identification information. 

BACKGROUND 

The subject, a school teacher, ·was arrested for unauthorized use of a 
motor vehicle. It turned out that he had mistakenly driven off in a 
friend's car similar to his own anq parked next to it. He was in the 
process of returning the car to his friend when he was arrested. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

City School District v. Schenectady Federation of Teachers 
375 N.Y.S.2d 179 
(App. Div. 1975) 

appeal dismissed, 382 N.Y.S.2d 1033 (1975) J 

RELIEF SOUGHT 

In a small part of this case, the court addressed the issue of whether 
'conviction records should issue upon a finding of contempt of court. 

HOLDING 

That while the court was inclined to agree with toe tea~)ers that 
records of conviction should not be issued for contempt, the subjects 
would have. to request expungement directly from the trial court under 
the facts of this case. · 

BACKGROUND 

The subjects were teachers who went on strike in defiance of a court 
order. The court found them in contempt. Apparently, however, the 
order issued by the court, which was app~aled from .\n this case, did not 
explicitly .impose criminal records on the subjects. It was for that 
reason that they were told to direct any e·xpungement petition to the 
lower court. -,, 
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MAINTENANCE OF RECORDS: 
ILLEGAL 

0

0R IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

Peop!e v. De Gaugh 
374 N.Y.S.2d 2.53 

: (City Ct. 197.5) 

A criminal record subject who was not prose
1
cuted on baseless charges 

against him sought the rf;turn of all identific~tioR records and expunge
ment of arrest records pertaining to the charges, one for rape and one 
for criminal mischief. 

HOLDING 
•:) 

Relief grant~d in part. Where the rape complainant had admitted to a 
false complaint and the cnarge against the defeQdant was therefore 
completely baseless,.the requested relie~ would be granted as to that 
charge. However, since the subject had failed to. set forth facts 
showing that he was innocent of the criminal mischief charge, he was 
entitled only to return of those identificatipn records under the state 
civil rights law and not to destruction of tne arrest ~ecords. 

BACKGROUND 

In 1969 the subject was charged with first degree rape based on a 
complaint whiCh was later withdrawn and admitted to be false. The 
rape charge was therefore dismissed. Also in 1969 he was charged with 
criminal mischief, but that complaint was also withdrawn .?and the 
charge dismissed. ~· 

SPECIAL NOTE 

The subject requested relief against the city court, city police, New 
York State Identification and Intelligence System, and the Federal 
BurE!au of Investigation. To the extent relief was granted it was, 
without explanation, limited to the dty court and city police, presum
ably because the city court issuing the order felt that it had no 
jurisdiction over the state and federal agencies. 

Cross Reference: Page 225 
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MAINTENANCE OF RECORDS: . 
ILLEGAL OR IMPROPER ARREST OR CONVICTIO~ 

Godfrey v. Preiser 
363 N. Y .S.2d 463 

(Sup. Ct. 197.5) 

RELIEF SOUGHT 

. . mate whose parole release date was unconstitutionally 
A state prison m b uentl been transferred away from a 

:~~~~m a;e~u~~~ :~~k-~~1::s~ cor!ectional !acilit~, ;osint~~~~~;~~ts 
and privileges, sought to have that transfer expunge rom is • 

HOLDING 
h h b·ect had been denied constitutional 

Relief denied. .Even tht~~f d ~oe :~~hearing on his parole release dat~, 
due process and was en i e . h 1 t• of persons m 

~~: ~~:.C~d~ 0~e~~e ~~~~~~~;~~~~d~~~~~~7~1,~ eSe~:C~~~equired denial 

of expungement. 

BACKGROUND 
.·· . t f the minimum security Albion 

The subject had. ?,~en an mma e o rtici atin in a work-release 
Correctional Fac.tllty' where h heh ~a~e~~ sch~dule3 to be released, t~e 
~a~~~:m~oa~~eh;f ~e~ ~:~~~~g ~n. ~harges e:;~~s:m h~~o~~e~;:o~:d :~: 
parole release date, impos.mg ~nothe;. ·Y al Facilit~ which involved the 
then transferred tot~~ Attic~ ~r~ecn~~~ed at Albi~n. In the first part 
loss of rights and pnv1hlegldesth.et ~e ~a~ been denied due process at the 
of this case the court ~' a · ,_ 
Parole Board hearing. 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

H~y v. Looney. 
317 NeY.S.2d 848 

(Sup. Ct. 1971) 

.. RELIEF SOUGHT 

··~~...,..~:-...... __ _ 
·? I ,. 

... 

When charges against him were withdrawn a juvenile arrest record 
subject ~~ught to have his ~urname obliterated from his arrest records, 
his arrest\·declared null and void, and the records of the, case sealed. He 
based his'."request on due process, equal protection, ahd his allegation 
that his'.leducational cu1d employment opportunities would be harmed by 
maintenance of the records. 

HOLDING 

Relief g~:anted in part. Where the subject was unquestionably innocent 
of any wrongdoing and his records could be of no benefit to society, he 
was entitled to have his surname obliterated from his records. The 
records 9f the case were also ordered sealed, to be reop~ned- only by 
court orBer or upon the subject's request. However r. the court declined 
to intrude into the sphere of police decisionmaking by declaring the 
arrest null and void. 

BACKGROUND 

The 15-year-old subject, with two companions, arrived by boat ~t the 
house of a. friend with whom they expected to spend the day water;. 
skiing. He and on~ companion swam to sho,re and knocked at the door 
of the'';'house. Upon receiving no answer they tried other doors without 
luck and looked through several windows. While returning to the boat 
the subject was arrested for attempted burglary. The charge was later 
withdrawn. · 

Cross Referencfi: ol'age 226 
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MAINTENANCE OF RECORDS: 
ILLEGAL OR IMPROPER ARREST OR CONVICTION 

RELIEF SOUGHT 

State v. Allen 
394 N.E.2d 1025 
(Ohio C.P. 1978) 

In this ~action a person arrested due to mistaken identity moved for 
expuhgement of his arrest records. 

HOLDING 

Relief granted. Although the state expungement statute was by its 
terms applicable only to conviction records, where the subject was 
totally innocent the court would grant expungement. 

BACKGROUND 

An individual arrested .while stripping a car was released on bond after 
being fingerprinted and photographed, giving his name as Gary Allen. 
He failed to appear for arraignment. an? a ca pi~ was issued for his 
arrest. The subject here, a paraplegic smce birth, was arrested after 
?eing involved as a passenger in a minor automobile accident. Compar
ison of photographs and fingerprints confirmed that the subject was not 
the actual criminal. · 

Cross Reference: Page 228 
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MAINTENANCE· OF RECORDS: 
ILLEGAL OR IMP~OPER ARREST OR CONVICTION 

RELIEF SOUGHT 

State v. Hammond 
.580 p .2d 556 

(Ore. Ct. App. 1978) 

A criminal record subject whose conviction had been set aside f'oUowing 
a determination that the statute under which he was prosecuted was 
unconstitutional appealed a lower court's refusal to expunge his records. 
The lower court had r.easoned that since the subject1s convictions were 
set aside, he no longer had any convictions to expunge, and that the 
subject had failed to. prove that his prior off ens es would still be crimes 
unde~:,.~urrent law, which it felt the expungement statute required. 

HOLDING 

Reversed and remanded. Both invalid and valid convictions wer:e 
subject to expungement under the statute. The statute gave the court 
discretion to treat the subject'.s convictions as expungeable. The case 
was remanded for further proceedings. 

·"' BACKGROUND 

In 1967 the supject pled guilty to three charges of contributing to the 
delinquency of a minor. In 1969 the statute under which he was 
convicted was held unconstitutional, and in 1970 the subject was 
granted post-conviction relief. In 1977 he brought an action to set 

·· aside his convictions and expunge his records. The court did set aside 
the convictions, but refused expungement. 
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Chapter 3 

MAINT.ENANCE :oF RfCORDS: 
ARRESTS ENDED IN A~~QUITTAL '' 

OR OTHER DEMONSTRATION OF INNOCENCE 

statutory Standards 

. · As prevl,p~sly noted, .30 states ha\ve 
statutory pr3ovisions which seal or purge an 
arrest record upon dismissal of charges, 
failure to prosecute, or an acquittal. In 
most of these states the subject can only 
obtain the seal or purge order through a 
court action. 

The number of state statutes that 
a.uthodze sealing or purging on these 
grounds is somewhat surpriSing. Criminal 
justice officials have sharply criticized 
statutes that authorize the sealing or 
purging of such non-conviction records. 
Furthermore, as will be discussed in the 
next section, the courts have not bee.I) very 
receptive to constitutional argumen:ts for 
sealing or purging non-conviction records 
unless the subject can show more than a 
"simple" acquittal. . 

However, the effect of statutes that' 
authorize the seallng or purging of non
conviction type data is often limited in 
several respects: 

• coverage may be limited to records 
maintained in statewide central re
positories; 

• courts may be given discretion to 
reject record subjects' purging re
quests on the b~sis of subjective 
factors such as the "public interest;" 

• the seallng or purging remedy may 
be limited to those instances in 
which the subject can show more 
than a simple acquittal--such as 
illegal police conduct, an improper 
or mistaken arrest or some other 
extraordinary event; 

·.-., ~. 

• a sealing or purging order may be 
available only to subjects who have 

'no prior conviction or arrest history 
or, at least, no recent history. 

Legislatures that accept the proposition 
that arrest records that end in acquittal 
should be sealed or purged usually give 
emphasis to two policy considerations. 
First, many legislatures have been recep
tive to the notion that there is little utility 
for criminal justice agencies in the reten
tion of a record that does not indicate gull t 
or culpability. 

Second, mat1y legislatures have been 
receptive to the argument that the reten
tion and use of non-conviction information 
unfairly and inappropriately harms record 
subjects. The small amount of empirical 
research_ that has been done on this topic 
suggests·· that employers and other de
cisionmakers discriminate against indi
viduals with .arrest records to virtually the 
s<;1.me extent that they discriminate against 
individuals with conviction records. In 
consequence, many legislatures have con
cluded that individuals with non-conviction 
records only should not have to run the risk 
of "record punishment." 9lt 

Only a few ot the cases in this chapter 
interpret and apply statutory maintenance 
restrictions for records of arrest that end 
in acquittal. Most of those cases involve 
New · York1s broad sealing statute enacted 
in 1976 which provides for the sealing of 
all arrest records that end in a disposition 
"in favor of" the record subject. Not 

. surprisingly, New York courts have been 

9 4See, SGI Technical Report No. , Pri
va~Em lo er Access to Criminal!=iistar 
Records 1981 • 
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bucY settling di$putes about the types of 
dispositions that are "in favor of" record 
subjects. 95 

Judicial Standards 

A great many of the cases in this 
chapter concern the question of whether, 
in the absence of a statute, an acquittal or 
other demonstration of innocence entitles 
a record subject to a court order on con
stitutional , or equitable grounds, sealing, 
purging, or otherwise restricting the main
tenance of his record. 

Record Maintenance Relief on the Basis of 
Simple Acquittal 

Prior to the Supreme Court's decision in 
Paul v. Davis, a minority, but still substan
tial number of courts; held that an ac
quittal entitled record subjects to a seal or 
purge order. These courts reasoned that 
the state hat>·little or no interest in retain
ing a record abQut an individual unless it 
has been determined by a court that the 
individual committed a crime. .. On the 
other hanp, retention is likely t0 do the 
subject real harm. Thus these courts con
clude that the. balance weighs in favor of 
purging or sealing. 

In United States v. Kalish, 96 for in
stance, the court made the following ar
gument .. for expunging a record of an arrest 
and acquittal. " 

\\\ 
••• when an accused is acquitted of a 

, crime or he is discharged without a 
conviction, no public good is accom
plished by the retention of criminal 
identification records. On the other 
hand, a grea~ imposition is placed 

95See, for example People v. Miller, 394-
N. Y.S.2d 1006 (Crim. Ct.1977); People v. 
Casella, 395 N.Y.S.2d 909 (Crim. Ct. 1977); 
and People v~ Blackman, 396 N.Y.S.2d 982 
(Crim. Ct. 1977). 

96271 F.Supp. 968 (D.P.R. 1967). 

upon the citizen. His privacy and 
personal dignity is invaded. 97 

In Davidson v. Dill 9 8 the Colorado 
Supreme Court found that the Constitution 
mandates the purging of any arrest record 
that results in an acquittal unless the state 
can show a compelling interest in reten
tion. Mrs. Davidson was arrested for loi
tering and subsequently acquitted by a 
jury. The court, which was perhaps influ
enced by the petty nature of the crime for 
which she was arrested, granted her motion 
for expungement. The opinion concluded: 

A court should expunge an arrest 
record or order its return when the 
harm to the individual's right of 
privacy or dangers of unwarranted 
adverse consequences outweigh the 
public interest in retaining the rec
ords in police files. 9 9 

Interests Served by Providing Record Main
tenance Relief for Acquittals 

Courts that accept the argument that 
the constitutional rights of criminal record 
subjects can be violated, in' some circum
stances, by retention and/or use of arrest 
records, have not been very specific or 
consistent in identifying the constitutional 
rights on which they rely. Generally, 
courts that grant expungement use a sim
ple balancing approach that weighs the 
subject's interest in due process, liberty 
and privacy against the state's interest in 
retaining and/or using the record. 

In Kowall v. United States 100 the court 
concluded that maintaining an exonerated 
arrestee's record was an "impermissible 
impingement" on an individual's "inalien-
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97271 F.Supp. at 970. 

98503 P.2d 157 (Colo. 1972). 

99 503 P.2d at 161. 

10053 F.R.D. 211 (W.D. Mich. 1971). 

able right to life, liberty and the pursuit of 
happiness." 101 Other · courts ref er to 
"basic legal ri§hts;" 10 2 or to "constitu
tional rigbts;" 1 3 or to the "right to fair 
treatment;" 10 '+ or to a "constitutional right 
of privacv;" 10 5 or to the "right to be let 
alone." 1 0 ~ 

It is possible to identify at least four 
distinct personal interests served by the 
purging or sealing of arrest records: (1) an 

. interest in being let alone, in being free of 
• harrassment or other types of surveillance 

or regulation that may flow from retaining 
arrest. records; (2) an interest in the confi
?ential ~reatment of arguably non-public 
mformat.1on; (~) an interest in being 
treated. m a fair manner and avoiding in
appropriate harm; and (4-) an interest in 
preserving one's reputation. 

The Constitution only indirectly pro
tects these interests. The Fifth Amend
ment's due process clause, for example, ' 
mandates that the government use fair and 
regularized procedures before taking ac
tion that directly affects a citizen. The 
Fourth Amendment gives citizens limited 
protection from government intrusion and 
may give citizens limited protection 
against government dissemination and mis
use of personal information. The courts' 
failure to specifically and consistently 
identify. the interests protected by purging 
and to lmk these interests to constitutional 

10153 F.R.D. at 214. 

102Sull" ivan v. Murphyf 4-78 F.2d 938 (D.C. 
Cir. 1973). 

103Menard v. Mitchell, 430 F.2d 486 (D.C. 
Cir. 1970). 

104Carr v. Watkins, 177 A.2d 841 (Md. Ct. 
App. 1962). 

105United States v. Kalish, 271 F .Supp. 968 
(D.P.R. 1967). 

10 6Davidson v. Dill, 503 P.2d 157 (Colo. 
1972). 
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doctrines probably sapped the vitality of 
the constitutional sealing and purging doc
trine and made it vulnerable to the kind of 
analysis and rejection that occurred in Paul 
v. Davis. 

Record Maintenance Relief on the Basis of 
a Demonstration of Factual Innocence 

Even before Paul v. Davis, and especi
ally after it, the majority of courts have 
been unwilling to seal or purge an arrf;!st 
record (in the absence of a statutory 
authorization) merely because the subject 
is acquitted. Some courts, of course, are 
unwilling to provide such a remedy because 
they believe that the courts lack the 
pcwer, in the absence of a statute, regard
less of the merits of the record subject's 

t io1 M arg_umen s. ost courts, however, 
affirm that they have the power to provide 
r~lief but decline to do so if the subject's 
claim relies on a simple acquittal. Many of 
these courts take the perplexing--and con
stitutionally suspect--position that they 
should discriminate among "types" of ac
quittals. 

For example, where the record subject 
can show that he ls "totally" innocent or 
"factually" innocent the courts are likely 
to provide relief, even in the wake of Paul 
v. Davis. Thus in State v. Allen 10 8 a state 
court ordered the expungement of an 
arrest record where a paraplegic was mis
takenly arrested for skipping bond on a 
vandalism charge. The real vandal had the 
same name. The court said that the record 
subject was "totally i~nocent." 

In other cases where record subjects 
can convince courts that their arrests were 
a result of a mistaken identity or some 
other factual mistake or misunderstanding 
by the police, the courts have said that this 
kind of affirmative demonstration of fac
tual innocence entitles the record subject 

107See, for example, Z/fck v. District of 
Columbia, 283 A.2d 14- .c. 1971). 

108394- N.E.2d 1025 (Ohio 1978). 
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t6 'r~lief. 1 0 9 

,,;;fBy contrast, record subjects who can 
rely only upon a mere acquittal without 
being able to affirmatively demonstrate to 

,, a court that they are factually innocent 
have usually {and especially recently) 
got.ten a cold reception. These cour;ts have 
offered several rationales for refuising re
lief: that the state has a legitimate law 
enforcement interest in maintainin~ arrest 
records, even with an acquittal; 1 0 that 
the record subject has no privacy interest 
in an arrest record that ends in acquit
tal; 111_ or that in the absence of extreme 
or unusual circumstances, simple acguittal 
is not sufficient to justify purfing. 112 

In United States v. Linn, 1 3 for exam,.. 
ple, a federal court of appeals panel re
jected the argument that an acquittal, 
standing alone justifies a court, in the 
absence of a statute, to order the arrest 
record purged. Linn was an attorney who 
was indicted on stock fraud and related 
charges. After his acqui.ttal Linn based his 
purging request on four arguments~ (1) the 
arrest record would be likely to be mis-

1 I 

109Henry .;V. Leone , .3!7 N.Y.S.2d 848 
(Sup: ,Ct,. 1971 ; People v. DeGaugh, 374 
N.Y.S.2d 253 {City Ct. 1975); Diorio v. 
City of Utica, 380 N. Y.S.2d 588 (City Ct. 
1976). 

110united States v. Rosen, 343 F.Supp. 804 
(S.D.N. Y. 1972). ;': . 

111 Herschel v. Dyra, 365 F .Supp. 17 {7th 
Cir. 1966) cert~ denied 385 U.S. 973 (1966). 

112United States v. Linn, Gl3 Fed 925 
(10th Cir. 1975). 

113 513 F.2d 925 (10th Cir. 1975) cert. 
denied 423 u~s. 836 (197 5). 

... .-
• . ,-

used; (2) the arrest record would cause him 
professional and other harm; (3) retention. 
of his record would not benefit society; and 
(f./.) expungement of the record would be 
necessary to insure his privacy. 

The court noted that expungement on 
constitutional grounds is an available 
remedy for arrestees in some circum
stances. However, the court found that 
the arrest itself, which was made pursuant 
to a grand jury indictment, was lawful and 
that there was no evidence that the record 
would be misused. The court concluded' 
that although retention of the record 
might, in fact, violate Linn's constitutional 

, right of privacy, that interest is out
weighed by the government's interest in 
retaining the record. The opinion cites 
several decisions that support its conclu
sion th.at acquittal alone does not provide a 
basis in the Constitution for purging. 11 .. 

Although any generalization in this area 
is risky, a review of the cases in this 
chapter certainly prompts the conclusion 
that the critical factor .for the courts is 
the "true" nature of the acquittal. If the 
acquittal is obtained on the basis of a legal 
technicality, or even on the basis of a close 
factual decision, a record subject is unlike
ly to receive record maintenance relief 
from the courts, unless a statute so pro
vides. However, if the acquittal was ob
tained on the basis of a demonstration of 
factual innocence, a record subject is like..; 
ly to receive judicial record maintenance 
relief, whether or not a statute provides 
for such relief. 
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11 .. United States v. Seasholtz, 376 F.Supp. 
1288 (N.D. Okla. 1974); United States v. 
Dooley, 361./. F.Supp. 75 {E.D. Pa. 1973}; and 
United States v. Rosen, 343 F.Supp. 804 
(s.D.N.Y. 1972). 
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· MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RC.LIEF , SoUGHT . 

United States v. Linn 
.513 F.2d 92.5 

(10th Cir. 1975) 
cert. denied, 423 U.S. 836 (197.5) 

' { \, 

An arrest record subject who was acquitted on feder'fil criminal charges 
in a jury trial asked the trial court to expunge his arrest record. He 
based his motion on his right of privacy, the lack of public interest in 
maintaining his record, what he called "likely" future misuse of his 
record, and the fact that rnost of the charges against, him were 
dismissed before t.rial and h.Evwas acquitted on the other charges. 

HOLDING 

Denied. In the absence of extreme or"ynusual circumstances, such as a 
harrassment arrest or arrest under an··unconstitutional statute, simple 
acquittal is not enough to justify expungement of an arrest record. 

BACKGROUND 

The subject, an Oklahoma attor~ey, was indicted and arrested on a 
number of securities fraud charges. Nine counts against the subject 
were eventually submitted to a jury, which acquitted the subject on all 
counts. 

Preceding page blank ' 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED .IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

Wilson v. Webster 
467 F .2d 1282 
(9th Cir. 1972) 

Residents of a community consisting largely of college students brought 
a class action under the federal Civil Rights Act seeking, in part, 
expungement of the arrest records of those class members who had 
obtained acquittals or .dismissals follo~~ng arrests made during a period 
of violent student unrest. The district court dismissed the case and the 
class appealed. 

HOLDING 

Vacated and remanded for further proceedings. Since there were 
indications that the class could support its request for expungement, 
and since a federal court may rule on a matter involving state records, 
the dismissal was improper. 

BACKGROUND 

As a result of several violent incidents by the Santa Barbara, California 
student community, a state of emergency was declared and a curfew 
imposed. Police mad~ hundreds of arrests in the days fallowing, which 
the plaintiffs alleged were unlawful. 

SPECIAL NOTE 

The court did not define the jurisdictional basis on which a federal 
court might order expungement of state records, but it did say that the 
continued existence of the records may seriously impair fundamental 
rights of the persons to whom they relate. Apparent1y:c the court 
ref erred to constitutional due process rights. 

Cross Reference: Page 160 
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MAINTENANCE OF RECORDS· 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

Herschel ,, • Dyra 
36.5 F.2d 17 

(7th Ck. 1966) 
cert. denied, 38.5 U.S. 973 (1966) 

RELIEF SOUGHT 

() 

~n ilar~e~t rfcord subje~t sued a police record supervisor u~der federal 
c1v rig ts .aw to. obtam ex~ungement of all records of hls arrest after 
ch~rges against h1m were dismissed, basing his request on his right of 
privacy. 

HOLDING 

The maintenance .of arrest records of even those individuals who are 
stuh•bseque~tly. acqwtted do~s not infringe on any right of privacy under 

e const1tut1on. 

BACKGROUND 

~hed~~l~jec1.w~ arrested under an anti-litter o;dinance for distributing 
an l s w 1c were apparently non-commercial. The City of Chica 

0 lat~r dro~ped charges against the subject. Prior to the arrest t~e 
police. of~1ce~ had been advised by the defendant that the materi~ he 
~,!.~ .. ,~01_str.1butmg was r.eligious .in. nature and not covered by the anti
h::~er ordinance accordmg to opm1ons by the corporation counsel. 

1> 

Cross Reference: Page 244 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION °0F INNOCENCE 

REL~F SOUGHT 

United States v. Thorne 
467 F.Supp. 938 
(D. Conn. 19!.9) 

In this action the federal government sought to compel state officials 
to give testimony concerning a state criminal proceeding in which the 
subject had been acquitted and his records then erased under state law. 
The testimony was sought in connection with a federal prosecution of 
th~ subject. 

HOLDING 

Under the Supremacy Clause of the United States Constitution the 
federal court had a constitutional, duty to do justice in the federal 
criminal trial, and the court had the power to order the state officials 
to furnish the requested testimony. 

BACKGROUND 

The subject had been charged with a criminal offense by the state. A 
search warrant was issued in connection with that charge and evidence 
was seized under the warrant. The subject was acquitted and state law 
mandated that his reco·rds then be automatically expunged and forbade 
any disclosure of any information contained in the expunged records. 

The subject was then charged with a federal offense arising out of the 
state-conducted search. He moved to suppress the seized evidence. In 
preparation for the suppression hearing the government subpoenaed the 
state court clerk (for a copy of the search warrant), the chief court 
reporter (for a portion of the state trial transcript), and the state police 
officer who had conducted the sear~. They refused to testify, citing 
the erasure statute • 

Cross Reference: Page 18 
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MAINTENANCE OF RECORDS: 
. ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

" 

United States v. Singleton 
442 F,.Supp_. 722 
(S.D. Tex. 1977) 

~ group .of poli.ce offi.c7rs who had been acquitted on all charges of 
illegal wiretappmg petitioned the court to order the expungement of 
their arrest records. · 

HOLDING 

Denied. The courts do have the. inhere:it power to order the expunge
n:ient of arrest records that end m acqwttal, but the power is a narrow 
one and should be used only in the ur~usual or extreme case. 

BACKGROUND 

The co~rt f~:>Und that each of the police officers still had an exemplary 
reputati~n m both the general community and the law enforcement 
community. Thus, they could not allege any ac:tual harm resulting from 
~he retention or ~iss~mination of their records. Also, there was nothing 
illegal or unconstitutional a,bout their arrest. 

195 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

Coleman v. Department of Justice 
429 F.Supp. 411 
(N.D. Ind. 1977) 

RELIEF SOUGHT 

A federal criminal record subject sued to obtain expungement from his 
Federal Bureau of Investigation (FBI) rap sheet of various arrests and 
convictions. He based his action upon the court's general power to 
expunge. 

HOLDING 

Relief denied. In the absence of extraordinary circumstances, expunge
ment will not be granted. Since the subject sought expungement of 
certain arrest entries only because he was not convicted and gave· no 
grounds supporting expungement of the challenged convictions, ex
pungement was denied. 

BACKGROUND 

The subject brought suit in an effort to expunge a number of arrests and 
convictions from his FBI rap sheet. He failed to respond to a motion by 
the Department of Justice to dismiss, leaving the court with little basis 
on which to consider his request. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

United States v. Seasholtz 
.376 F.Supp. 1288 
(N.O. Okla. 1974) 

. RELIEF SOUGHT 

An acquitted criminal record subject, alleging damage to his reputation 
from the continued existence of his criminal record. moved for ex
pungement of all arrest, prosecution, and identification' data. 

HOLDING 

Denied. In the absence of extreme or unusual circumstances, such as an 
illegal arrest, a court will not order expungement on the basis of an 
acquittal alone, especially in light of the great practical difficulty in 
locating all the governmental records which result from an arrest and 
prosecution. 

BACKGROUND 

The subject, a surgeon, was acquitted of the criminal charges against 
him by dismissal at trial. He complained that the arrest, but not the 
acquittal, appeared in his files with the Retail Credit Bureau, Hooper 
Homes, and the American Service Bureau, and that this was damaging 
to his reputation. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

United States v. Dooley 
364 F.Supp. 75 
(E.D. Pa. 1973) 

0 

RELIEF SOUGHT 

====---==-~··r ~· 

_·,: 

\ 

I 
I 
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0 

A federal arrest r·ecord subject who was acquitted of varfous charges 
and against whom other charges were dismissed sought exp~ngerr:ient of 
his arrest and identification records, on grounds that their existence 
caused him irreparable harm and constituted an unwarranted invasion of 
his privacy. 

\ " 

HOLDING 

Denied. Althot;i8h records of charges which terminate in acqui~tal or 
dismissal possess no law ~nforcement value, have great potential f~r 

"injury to reputation, can unjustifiably restrict employn:ient opportuni
ties and unfairly prejudice the rights of the record subject, the court, 
for 'practical administrative reasons, is not jus~ified in ordering ex
pungement in the absence of extreme or unusual circumstances. 

BACKGROUND 

The subject was indicted twice by a federal grand jury, each indictment 
charging him with the same crimes. He voluntarily appeared at the 
United States Marshall's office to post bond and· was photographed and 
fingerprinted at that time. He was acquitted by a jury in the trial 
resulting from the first indictment, and the government consequently 
dismissed the second indictment. 

() 

Cross Reference: Page 250 
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MAINTENANCE OF RECORDS: : 1 

' ARREST~ ENDED IN ACQUITTAL 
OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 
If 

United States v .. Rosen 
343 F.Supp. 804 
(S.D.N.Y. 1972) 

Federal arrest record subjects sought return of their arrest and 
identification records on the ground that all charges against them 
resulted in acquittal or dismissal. 

HOLDING .)~ ... , r 
Denied. In the absence of eitreme or unusual circumstances, such as an 
illegal arrest or public dispjay of arrest records in a Rogue's Gallery, 
and where there has been no claim of injury such as harrassment, lost 
job opportunities, or improper dissemination, expungement is not justi
fied. The legitimate law enforcement value of retafr;ing arrest and 
identification records outweighs an individual's simple right of privacy. 

BACKGROUND 

The subjects were indicted and charged with unlawful importation 
dudng a National Emergency, a violation of federal law. A set of 
charges against one subject resulted in acquittal; further charges 

.·. against both subjects were dismissed after the corporate defendants in 
the case pied guilty. '·' 

Cross Reference: Pages 26 & 169 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN }\CQUITT AL 

OR OTHER DEMONSTRATION OF INNOCENCE 

United States v. Kalish 
271 F .Supp'." 968 

(D.P .R. 1967) 

RELIEF SOUGHT 

A federal arrest record subject who was nev~r prosecuted asked that his 
arrest records, including fingerprints and photographs, be destroy,ed. 

HOLDING 

When a subject has never been prosecuted or c~n~icte~ the:~ is. no 
public interest in retaining his arre~t rec~r~ or cru~m~. 1den;1f1c~t1on 
data Moryeover retention does seriously m1ure the md1v1dual s privacy 
and ~ersonal dig~ity. The United States Att~r~ey <?ene~~ w~s·or~er~d 
to destroy the subject's arrest record. ~nd ~nmm.al. 1.dentif1cat1on file m 
hfa custody, and thos~ in the Ident1f1cat1on p1v1s1or1 of .the ~ede.ral 
Bureau of· Investigati:~h. He was further forbidden from d1ssemmating 
the records to any governmental agency or to any person. 

BACKGROUND 

The subject, on the advice of counsel, refused l~duc~ion ·into t~e Army 
on the good faith argument that he was const1tut1~nally e:it1tled, to 
reclassification or to a hearing before his local Selective Service board. 
He was arrested contrary to an agreement reached with the Assistant 
U.S. Attorney, at which time he was fingerprinted and photographed. 
He su~mitted to induction half an hour later and was never prosecuted 
on the arrest. 

Cross Reference: P,ages 28, 138 & 25.l 
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MAINTENANCE OF RECORDS: 
ARR,ESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

Kowall Va United States 
53 F.R.O. 211 

(W .O. Mich. 1971) 

After a federal criminal record subject's conviction for failure to report 
for induction had been ruled invalid and his record expunged, the 
government brought this action to revoke the expungement order, 
arguing that the court had no authority to expunge federal records, and 
that the public interest in maintenance of criminal identification 
information outweighed the subject's privacy rights. 

HOLDING 

Denied. Under prior federal case law federal courts do have inherent 
power to expunge federal records. The serious potential economic and 
reputational harm to the subject arising out of maintenance of his 
arrest record justified the initial expungement; any objections the 
government had should have been presented at the time of the 
expungement hearing. 

BACKGROUND 

The subject had been convicted of failure to report for induction, but a 
later case rendered his conviction invalid. On motion by the subject, 
this court had vacated his sentence, set aside the conviction, quashed 
the indictment, and ordered the arrest record expunged. The govern
ment had not opposed the subject's motion and did not appeal it. In this 
action the government was essentially asking the court to re-open the 
case. 

Cross Rel?rence: Page 173 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCl! 

RELIEF SOUGHT 

People v. White 
144 Cal. Rptr. 128 

(App. Dep't Sup. Ct. 1978) 

An arrest record subject" who was acquitt~d on all char~es sued to 
obtain retroactive aP,~lication of a state sealmg statute to his ca~e. 

HOLDING 

Relief granted. Under the statutory language and purpos~h-;;1~~~~~~.~ 
remed was intended to bff available to all persons m 
positi:n, not just those placed there after the date of enactment. 

BACKG:l~.OUND 

The subject was acquitted on two misdemeanor ch~rges ~n 19?;~id~ 
197 5 the state legislature enacted ~ Penal Code se~t1on ~h&!1 factually 
for sealin of the records of acquitted persons s own . 
· ent g In 1977 the subject brought suit seeking to use that seal1~g 
mnoc;: . • d . 1 ourt proceeding he was found factua y 
f~~~~~~~' 0t~he 1~i~de~::~o~ charges and his records ordered sealed. 
This.appeal by the state resulted. 

'•.:, 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

Davidson v •. Dill 
503 P.2d 157 
(Colo. 1972) 

(en bane) 

An arrest record subject acquitted on loitering charges brought suit 
seeking expungement or return of her arrest records. She based her 
action on her right of privacy. The lower court dismissed and she 
appealed. 

"··HOLDING 

Reversed and remanded. When a subject requests destruction or return 
of an arrest record the court should use a balancing test to decide the 
case, weighing the individual's right of privacy and the adverse effects 
of an arrest record against the public interest in maintaining the 
criminal record. The action was remanded to the lower court to allow 
the subject to present her case,. 

BACKGROUND 

The subject, who had no prior record, was arrested by the Denver, 
Colorado police for loitering and acquitted by jury trial. She requested 
the return of her arrest and identification records from the police, who 
refused. She then brought suit against the chief of police and the police 
records custodian in charge of her records. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER"DEMONSTRATION OF INNOCENCE 

Mcear;thy v. Freedom of Information Commission 
402 A.2d 1197 

(Conn. Sup. Ct. 1979) 

RELIEF SOUGHT 

In this action by present and {former police officers seeking to stay 
release of records of complaints and disciplinary actions against them, 
the subjects argued that a criminal record erasure statute should be 
extended to apply to their internal police records. · ·' 

HOLDING 

The erasure statute, which provided for expungement of crirni!1al 
records in the event of acquittal, nolle pros., or absolute pardon .applied 
in criminal cases only and could not be extended to cover internal 
complaints against police officers and records of disciplinary pro
ceecjings. 

BACKGROUND 

A Hartford, Connecticut newspaper obtained an order from the Free
dom of Information Commission directing the city of New London to 
release various records concerning complaints lodged against New 
London police officers and reflecting the resulting disciplinary pro
ceedings. A number of present and former police officers brought suit 
in an effort to block disclosure. 

Cross Reference: Page 91 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

District of Columbia v. Hudson 
404 A.2d 175 
{D.C. 1979) 

{en bane) 

This appeal involved the consolidation of 5 lower court actions in which 
arrest record subjects who were not prosecuted on the charges against 
them were granted expungement of their arrest records. 

HOLDING 

Affirmed. Relief granted in the nature of sealing. When a subject 
shows by clear and convincing evidence either that he did not commit 
the crime charged or that no crime in fact was committed, relief shall 
be granted. The relief shall consist of the collection of all records 
reflecting the arrest, including the return of any disseminated records, 
and their sealing by the court. The court shall seal only upon an 
affidavit representing that all the records are before the court. As part 
of its sealing order the court shall make findings of fact setting forth 
the details of the case and the court's conclusion of innocence. This 
statement will then be available to the subject in the event he has to 
admit his arrest to any third party. (The court refused to reclassify the 
arrests as detentions and thus permit the subjects to legally deny their 
arrests.) The court finally requested the parties to jointly prepare a 
plan providing for the secure sealing and indexing of arrest records. 

BACKGROUND 

The first subject was arrested for murder, but the Deputy Medical 
Examiner concluded that the case was actually a suicide. Also, the 
accusing witness recanted and the police received other information 
that the victim was alone at the time of the shooting. 

The second subject was arrested for failure to attend driving school 
after having been ordered to do so because of his driving record. In 
fact the school records were in error and he had attended. 

The third subject was arrested en a firearms charge, but in court the 
Assistant United States Attorney admitted that he was the wrong man. 
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d 1 and receiving stolen 
The fourth subject .was arrested f~r !~~~h h~~c~~~n parked at the curb 
property after movmg a motorcyc e tor decided not to 
for a long time to a neighbor's property. The plros~~u that he was just 
file charges citing the subject's "credible" exp ana ion 
trylAg to pr~tect the motorcycle for the true owner· 

· d 1 but his prosecution 
The fifth subject was arrested for gran arceny i t 'ts witnesses. 
was dismissed when the government was unable to oca e i 

Cross Reference: Pages 175 & 256 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITT A,! .. 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

. 
District of Columbia v. Sophia 

306 A.2d 6.52 
<o.c. 1973) 

'· 

In this consolidated action three arrestees who were not prosecuted and 
who affirmatively demonstrated their innocence sought to have their 
arrest records sealed or expunged.' 

HOLDING 

Relief denied. When an arrest ls shown to be mistaken and nonculpa
bility has been shown, neither sealing nor expungement are appropriate 
remedies. Rather, the records should be modified to reflect the fact of 
innocence. Similarly, dissemination of such records should not be 
restricted, and disseminated records need not be returned. The police 

·need merely inform those agencies or persons already in possession of 
the records of the subject's innocence and include such notation in any 
future disseminations. 

BACKGROUND 

The subjects were arrested near a civil disturbance in Georgetown. 
Charges against them subsequently were dropped. The subjects filed 
motions to expunge and judicially established their innocence. The 
lower court prohibited dissemination of the records and ordered them 
sealed; the District appealed. 

Cross Reference: Pages 31, 176 & 258 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

Spock v. District of Colwnbia 
28.3 A.2d 14 
<o.c. 1971) 

Ii 

RELIEF SOUGHT 

Record subjects who were arrested during large demonstrations and 
P,ither acquitted cOr not prosecuted brought suit attacking the main
tenance of their arrest records. They asked that dissemination be 
prohibited, their records expunged, and notification of such action be 
sent to anyone who had already been sent the records. 

HOLDING 

In the absence of express statutory authority local courts could not 
order expllngement of local police records. This result is also supported 
by the public policy Jn favor of retention and maintenance of arrest 
records. However, any subject who could affirmatively show noncul
pability would be entitled to a court order directing that all police 
records of his arrest be modified to reflect that fact, and further 
directing that notice of the subject's innccence be sent to any recipient 
of the records. The standard set by the court was that a subject must 
show, not merely that he was acquitted or not prosecuted, but that he 
was in fact not culpable, such as having been mistakenly arrested. 

BACKGROUND 

The subjects were arrested during clarge demonstrations in May of 1970. 
The charges were minor, usually disorderly conduct. Six arrestees were 
tried and acquH:ted and charges against all .of the others were dropped. 

SPECIAL NOTES 

1. 

0 

f=""":..-·/ 
In a later case the United States Court of Appeals for the District 
of Columbia ruled that courts do have the inherent power to order 
expungement when such action is necessary to vindicate consti
tutional rights. Sullivan v. Murphy, 4-78 F.2d 938 (D.C. Cir. 
1973). See Part. II, Chapter 2. ,:, 
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2. The cou~t in this case observed that the subjects did not request 
·destruction of court records, and that in any event records of the 
arrests in the·· arrest books should not be destroyed to avoid the 
evils of secret arrest~. · ' 

{! ' 

/j 

.t 

/~t .. -' 

Cre,~ Reference: Page 259 

209 

" 1r·~--~--~=K==-=·-·="=~. ~ .. ~••<==--·-·· 

1 
I 

! 
I 
l 

I! 
Ji 

ti 
!I 

11 I 
11 

l 
l 
ri 
11 

I 
l 
~ 
11 

!l 
f· 

11 
ii 
j 
l 

1! 
I 
I 
! 
j 

J 
l 
l ·~ j 

r ! 
i 

1l 
11 
11 
p 

!I 
I 
I 
I 
i 

' l' 
i 

r 



' .. 

' 0 ,, 

" c 

" ' 

\,I 

0 t 

MAINTENANCE OF RECORDS: 
oARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

People v. Lewerenz 
192 N.E..2d 

(DI. App. 1963) 

Defendant, who was acquitted on narcotics charges, petitioned the 
criminal court to order the return to him of alf fingerprints, photo

,graphs and other identification data related to his arrest and prosecu
ticm maintained by the state Department of Public Saiety, the Chicago 
Police Superintendent or the Cook County Sheriff. He relied on a state 
criminal statut1e requiring the state Depar~ment of Public Safety to 
return identification data upon acquittaJ. or release without conviction. 
The trial court granted the petition. · 

HOLDING 

Reversed as to the Cook County Sheriff and the Chicago Police 
Superintendent. The statute applies only to the state Department of 
Public Safety. The court therefore had no jurisdiction to order the 
county sheriff or the city police chief to return identification data. 

Absent the statute, the relief sought would be in the nature of a right 
to privacy. This is a civil right and is no basis;;,!or assumption of 
jurisdiction by a criminal court. 

BACKGROUND 

Defendant was convicted on four counts of violation of narcotics laW,s. 
The state Supreme Court reversed the convictions on two counts and 
ordered a new trial on the other two counts. I .On re-trial defendant was 
acquitted~·· 

\) 
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MAINTENANCE. OF RECORDS: 

J/ ARRESTS ENDED IN ACQUITTAL 
u~R OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

Kolb v. O'Connor 
142 N.E.2d 818 

(ill. 1957) 

,, 
Petitioners, all of whom were acquitted of criminal charges or released 
without being charged, sought a declaratory judgment· ordering the 
Chicago Police Superintendent to return to them fingerprints, photo
graphs and other identification data. They based their petition on a 
state statute and on an allegation of invasion of their right of privacy. 
The trial court granted relief. 

HOLDING 

Reversed. The statute requiring the state Department of Public Safety 
to return identification records upon acquittal or release without 
aonvicti9n did not apply to city police chiefs. In view of the utility of 
the identification records to the police, the fact that they were kept in 
the files of the p6lice department subject only to limited exhibition for 
investigation and identification purposes, and the absence of a legisla·· 
tive policy to. the contrary, the right of the public to effective police 
protection outweighs the petitioners' right to privacy. 

BACKGROUND 

Petitioners were all first offenders and eontended that their photo
graphs would be exhibited to victims of crimes and that this would 
embarrass them. The court acknowledged that Illinois had recognized a 
right of privacy, but concluded that, in the, absence of a specific 
legislative mandate, the right of the individual to privacy must be 
subordinate to the safety.of the public. 

Cross Reference: Page 264 
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MAINTENANCE:.(OF RECORDS: 
ARRESTS ENDl;@i IN ACQUITTAL 

OR OTHER DEMONS~~~TION,:, OF INNOCENCE 

Doe v. Commander, ~l?,,ii~ton Police Department 

ff 1- :I 
RELIEF SOUGHT <::I 

·/' 

329~('j,l•'j',.,d 35 
\:!~ .. ~ 

(Md~,1974) 

f ~.( 
An arrest record su~J~t::t, who claimed he could demonstrate complete 
.innocence after chafgf.JW of .committing an unnatural sexual act were 
dropped, brought st1~t:r-"'§eekii1g to have further. dissemination of his 
record restrained, his file expunged, any computer files erased, an 
explanatory note inserted in the court files, and . any records tran~
mitted to the Federal Bureau of Investigation returned. He based his 
action on his constitutional right of privacy. The lower court dismissed, 
and he appealed. 

HOLDING 

Reversed and remanded. The su.bject should be allowed to present his 
case

1 
in lig!)t of the possil~le applicability of the cons~lt.utional rig~t. of 

privacy. The fact that there was a statute expl!c~tly authoriz~ng 
ex,pungement did not prohibit granting expungement m cases falling 
outside the provision$::¢. that. statute. -" 

BACKGROUND 

The subject, an employee of Georgetown Universit~ Law Ce~te;, was 
arrested by a store security guard and charged 'Y1th co~mit~mg an 
unnatural and pervert~q sexual act. The prosecution against h1m was 
dropped and he subseqd~htly filed.suit to have his records exp.unge?· He 
alleged invasion of his constitutional right of privacy and irreparable 
harm from the continued existence of his files. 

Cross Reference: Pages 34 & 268 
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MAINTENANCE OF RECORDS: 
AR~ESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

Carr v. Watkins 
In .A.2d 841 
(Md. 1962) 

RELIEF~ SOUGHT 

An .indivi~u~J broug~t thls ,a7tJon for money damages against two county 
poll.ce officers based on, t.neir all~gedly having told his employer of his 
havmg been charged s~v7ral ''~ears previously with molesting a minor 
~nd drun~enness. He claimed 'lpe had been fired on the basis of that 
mfor~at1on, and .sued on a number of counts, including slander, invasion 
of priyacy, and d1vulgence of information without legal right. His case 
was dismissed and he appealed. · 

HOLDING 

Re':erse~. }'~e offi7er~ did not ha~\ an absolute privilege or immunity 
agai.nst liability •. If 1t could be shown that the officers had acted with 
~alice ~d outside the scope of their duties in communicating the 
information, they would be liable. 

BACKGROUND 

W.hile working .in the N~val Ordnance Laboratory in 1954 the subject 
was char&ed with molestmg a minor and drunkenness. Apparently the 
only hearr~g ?~ the charges took place before officials of the Labora
tory. The mdiv1dual was cleared and continued in his position. In 1960, 
while he was employed as a shopping center security guard he alleges 
that two Montgomery County Police Department office;s told his 
employer of those charges and that he was consequently fired. 

!he ~ourt disa?reed .with the trial court's finding that there is·no. tort of 
invasion of p:1v?cy in Maryland. It stated that recognition of the right 
had be~n rapid m recent years, and it saw no reason why there should 
not be compensatory redress for a wrongful invasion of privacy in a 
pro per case. 

SPECIAL NOTE 

This case sough~ mane~ dam~ges against the police officers personally 
rather than against ~he!~ pollce agenci~s. The court's ruling makes it 
clear that p7rson~l habilit~ may result 1f public officials act outside the 
scope of their duties and with malice • 

Cross Reference: Page 95 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN,. ACQUITTAL 

. OR OTHER DEMONSTRATION OF INNOCENCE (J 

City of St. Paul v. Froysland 
246 N.W.2d 43.5 

(Minn. 1976) 

RELIEF SOUGijT 

A criminal record subject sought return of identification records and 
expungernent of arrest records. Her request for return of identification 
records was based on a statute which rlirected such action whenever 
criminal actions terminated in favor of the accused. She asked fpr 
expungement mainly under her constitutional right of privacy. 

HOLDING 

Denied~' When cf conviction is vacated following the subject's successful 
completion of a six-month perioc;I without further incident, that does 
not constitute termination in favor of the accused. There was then no 
statutory grotind for return of identification records. Expungement was 
found to be inappropriate since the subject was guilty of the crime 
charged, giving society an interest in the maintenance of her record. 

BACKGROUND 

The subject pied guilty to disorderly conduct, but the court stayed 
sentencing for six months on condition that the subject behave lawfully 
during that period. The subject succeeded and the conviction was 
accordingly vacated. 
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·c1l OR'\OTHER DEMONSTRATION OF INNOCENCE ,, 

. \ 0 

Application of Jasca!evich 
404 A.2d 1239 

o· 

I 
I 

(N.J. Super. Ct. 1979) 

RELIEF SOUGHT 

ln this case the record subject, a medical doctor, had been tried~,for 
murder, sued by the estates of the decedents and investigated by the 
State Board of Medical Examiners, all during the same period. After 
his acquittal on the murder charges he requested expungernent of all 
the related criminal records, as authorized by state statute. This case 
arose to resolve the issue of the availability of the various records 
arising out of the subject's arrest and trial to the civil litigants and to 
the S~§lte Board. · 

HOLDING 

Since there was law enforcement objection to expungement ,of the 
subject's record, he was by. terms of the statute limited to se·ating as a 
remedy. The court ordered the s_ealing of all records as to which the 
subject had, requested expungement, with two exceptions. First, there 
was to be no sealing of the public and hospital records in the 
prosecutor's, files since the civil litigants were entitled to these by way 
of discovery. Second, despite the sealing order the State Board was to 
have full access to all records for use in its administrative proceeding 
in regard to the subject's license to practice medicine. As to all other 
records, access was to be granted to the civil litigants only upon a 
showing that their need to know outweighed any harm to the subject. 
And finally, the court ordered that once the State Board concluded its 
pro'teeding any material in the prosecutor's file which belonged to th'e 
subject was, upon request, to be returned to him. 

aACKGROUND 

The subject was indicted and tried on several0 murder counts. He was 
simultaneously sued by a number of decedents' estates, presumably on 
wrongful' death actions. Those civil suits were stayed pending the 
outcome of the 9timinal trial. Upon being acquitted the subject asked 
that his criminru:'-records be expunged. The civil litigants opposed his 
request, desiring access to those files for use in theii:'""silits. 
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Cross Reference: Pages 50 & 67 
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MAINTENANCE OF RECORDS: 
TS ENDED IN ACQUITTAL 

OR OT~~~E~EMONSTRATION OF INNOCENCE 

Ulinsky v. Avignone 
372 A.2d 620 

(N.J. Sup. Ct. App. Div. 1977) 

RELIEF SOUGHT 

. . hether an acquitted criminal reco~d 
This case involv~d the issue ofnt and then' brings an action for mall-
subj"ect who obt~ns ~xpungeme 'b. 'e···f'or his arrest may.deny the . ·· ain'"'r those respons1 :, · . cious prosecution ag .. . .... , d · .: 

h ·. sw'ng access to his recor s. . persons e is -;;1 . -, 

HOLDING o. h 

. . . malicious prosecution suit a subject w .o Ac: a condition to mamtammg a t to the request of those he is h~ obtained exp~ngement m~st c~n:~~ expunged records. The subject 
suing for inspection and copym~ o the records custodian to make . the 
must authorize the court to or er The court in which the subject 
records availabl~ to the. d'.'f:':,":~~sio Order disclosure, if co!"en~ed ~o 
brings his suit will have juns b~ t does not consent his suit will e by the subject. If the su 1ec 
dismissed. 

BACKGROUND . 

. t exposure based on a complamt The subject was arrest~d fo~ mdecen He was acquitted and requested 
filed by the defendants m this c~n~e there was no Jaw enforcel"T!ent 
expungement of all records. . d rSeveral months later the subject 
opposition expun&emen~ w':i5 :rd~!~t;, alleging that the complaint ~ad 
brought suit ~gamst t e, .e. en The defendants brought a motion 
been filed falsely and mal1cioud~r.ed the subject's records expu~ged, 
before the judge who had ,~r reduction of the records. The jUd,ge 
requesting that h7 now ohrdle. ~ d j'urisdiction to grant such an o.rder. refused on the basis that e ac e 

SPECIAL NOTE .. . 

. t'me "expungement" consisted of Under New Jersey law at , ~h1s~il i . 'd placing them in the custody 
removing records from the m~~ :ha": t: rec:Orc!s were not discl~sed t~ 
of a person who would see to .1 technically this is a strict form o 
anyone, for any reason. Whll~" as used since New Jersey law also 
sealing, the term "expungemen dy~esignated as'"sealing." provided a l,~sser statut,ory reme 

Cross Reference: Page 68 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

State v. E.B.R. 
353 A.2d 118 

(N.J. Sup. Ct. App. Div. 1976} 
(per curiam} 

The state appealed a lower court.'s expungement order under a state 
statute of records reflecting a subject's arrest, trial, and discharge 
without conviction on a charge of murder. The state argued that the 
statute was unavailable to one charged with murder, and that in any 
event the subject was limited 'to sealing as a remedy since there had 
been law enforcement opposition to the expungement petition. 

HOLDING 

Vacated and remanded. Although the expungement statute on its face 
applied only to records concerning misdemeanors or high misdemeanors, 
the legislative purpose justified extending its provisions to murder 
records. However, the statute did limit a subject to sealing when there 
was law enforcement opposition to expungement. The case was 
remanded for entry of a sealing order. 

BACKGROUND 

The subject was initially charged with murder and was convicted of 
second degree murder. That conviction was reversed, and on retrial the 
subject was found not guilty by reason of insanity. She filed a petition 
to expunge her criminal records shortly after being adjudged sane and 
released from the State Hospital. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

Maxie v. Gimbel Brothers Inc. 
423 N. Y .S.2d 802 

(Sup. Ct. 1979) 

RELIEF SOUGHT ,r:r 

In this case the defendants in a malicious prosecution suit moved that 
the plaintiff be required to consent to the unsealing of her,, earlier 
criminal records concerning the incident which gave rise to this action. 

·"' Relief &ranted. While the subject .of sealed records will not be forced 
to waive the statutory sealing privilege, the subject may not in the 
interests of justice assert that right while simultaneously maintaining a 
civil suit based on the sealed incident. The court ordered the subject to 
either authorize release of the sealed records to the defendants or be 
marked. off the court calendar, subject to restoration if srye later 
obtained the records and delivered them tc the court. 

BACKGROUND 

In 1976 the subject was arrested on a larceny complaint lodged by the 
defendants in this case. She was acquitted, and her records were sealed 
pursuant to state statute. She then sued the defendants for false 
imprisonment and malicious prosecution based on her larceny arrest. 

Cross Reference: Page 69 
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"MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 
: ·I~ 

People v. Jarnot 
420 N.Y.S.2d 481 

(Buffalo City Ct. 1979) 

A criminal record subject moved for an order sealing his criminal 
records following his acquittal on a misdemeanor traffic charge. He 
argued that his acquittal justified protecting him from the adverse 
effects of his record. 

HOLDING 

Denied. Since a finding of not guilty in the criminal context does not 
establish innocence and since the court found that the evidence in this 
case would satisfy the lesser civil burden of a preponderance of the 
evidence; it would be against the interests of justice to seal these 
records. 

BACKGROUND 

The subject was tried on a misdemeanor traffic violation charge and 
acquitted by a jury. After the verdict was rendered, the court notified 
the .subject that it was, on its own motion, ci.)nsidering denying him a 
sealmg orcler. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITIAL . 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUQHT 

People v. Blackman 
.396·N.Y.S.2d 982 

(Crim. Ct. N. Y. 1977) 

I\' criminal record subject who was allowed to plead guilty to a lesser 
offense sought sealing of her records and return of identification data. 
She based her request on state statute. (\ 

j 

HOLDING 
·' 

Denied. Being allowed to plead to a lesser offense does not fall within 
any of the specific statutory definitions of termination of a criminal 
proceeding in favor of the subject. The subject was therefore denied all 
relief. 

BACKGROUND 

The subject was originally charged with driving while intoxicated, a 
misdemeanor. A charge of disorderly conduct, a "violation," was later 
added and she pied guilty to the lesser offense in satisfaction of the 
misdemeanor charge. 
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MAINTENANCE OF RECORDS: 
. ARREsTS ENDED 'IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

REI .. !EF SOUGHT 

People v. Casella 
395 N. Y .S.2d 90~ 

(Crim. Ct. N.Y. 1977) 

Criminal record subjects who were allowed to plead guilty to lesser 
off ens es sought sealing of their records af!d return of identification 
data. They based their requests on a state statute. 

HOLDING 

Denied. Being allow.ed to plead to a lesser offense does not fall within 
any of the specific statutory definitions of termination of a criminal 
proceeding in favor of the subject. The subjects were therefore denied 
all relief. , . 1 

BACKGROUND 

The first subject was originally cf')arged with petit larceny and posses
sion of burglar's tools, both misdemeanors. He pied guilty to trespass 
and disorderly conduct, both violations. The other two subjects were 
charged with petit larceny and pled guilty to disorderly conduct. 

(; 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR. OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

People v. Miller 
394 N.Y.S .. 2d 1006 

(Crim. Ct. N.Y. 1977) 

A criminal record subject who was arrested for· a misdemeanor but pied 
guilty to a violation sought the,~sealing of her arrest records and return 
of all identification data pursuant ta state statute. 

HOLDING 
--

Granted in part. Although the sealing statute was enacted' after the 
subject's arrest and conviction, it was by its terms still available to her. 
Second, although the statute dld not specifically authori:;?:e return of her 
Identification data, in that it did not include pleading to a lesser charge 
as a termlnatlon in favor of the accused, the subject was nonetheless 
entitled to that relief in the interests of justice and fairn1~ss. (This was 
apparently Gbased on the fact that there was no statutory authority fof~ 
taking photographs and fingerprints pursuant to the char·ge for whidh 
the subject was actually convicted.) However, neither the statute nor 
the interests of justice required s(taling the subject's arrest record. 

BACKGROUND 

The subject was arrested in 1974 for prostitution, a misdemeanor, but 
pied guilty to the lesser charge of disorderly r.onduct, a vfolation. In 
1976 the legislature enacted that portion oLthe ·Criminal Procedur~! 

. Law which provides for sealing of records and return of identlficatior1 
·data when criminal proceedings terlhinate in favor of the subject. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN AGQUITT AL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

People v. Flores 
393 N.Y.S.2d 664 

(Crim. Ct. N.Y. 1977) 

· A recon:I subject who was charged with a felony and a number of traffic 
infractions arising out of the same incident, but who eventually pied 
guilty only to traffic violations, sought ~o have his records sealed and 
identification data returned pursuant to state statute. 

HOLDING 

Granted. Since the subject was only convicted of traffic violations, the 
criminal charges against him ha vlng be~n dismissed, all criminal pro
ceedings against the subject had terminated in his favor. The court 
found that the legislature intended t}"'\.e sealing statute to erase all 
indlcia of any arrest which did not (result in a criminal conviction. 
Since this subject's convictions were not criminal, his motion was 
granted •.. 

BACKGROUND 

The subject was originally charged with the felony of reckless endan
germent and with various traffic infractions af'te~c-clfiving his car onto 
the sidewalk. He later pled guilty to ,,cthree traffic cha.rges, which 
covered all charges against him, incly,dirlg the felony charge; all other 
charges were dismissed. · 
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MAINTENANCE OF -RF-CORDS: ' I' 

ARRESTS ENDED IN ACQUl1'TAL 
OR OTHER DEMONSTRATION OF INNOCENCE 

Diorio v. City of Utica 
380 N.Y.S.2d .588 

(Utica City Ct. 1976) 

RELIEF SOUGHT 

An arrest record subject who was able to prove that his a:rest wa~ a 
mistake and was therefore not prosecuted brought this act10~ se:eking 
expungement of his records, stating his belief that a recent re1~ct1on of 
·!:m employment application he made may. have stemmed from h1s arrest 
record. 

HOLDING 

Relief granted. Where the subject's arrest was unquestionably a 
. mistake and he was completely innocent, the cou:t would orde~ 

.,r··expungement even without specific legislative authority. ~rye co~rt 
:::-:/ ordered destruction of its own records and the records of the city pohce 

dep. artment erasure of the subject's name from the police arrest book, ' . and return of all identification informa~1on. . 

BACKGROUND 

The subject, a school teacher, was arrested for unauthor!zed use ?f a 
motor vehicle. It turned out that he had mistakenfY driven of~ m a 
friend's car similar to his own and parked next to it. He was m the 
process of returning the car to his friend when he was arrested. 

,'J 
.p 

Cross Reference: Page 178 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED ~-1."'i ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

People v •. De Gaugh 
374 N.Y~So2d 2.53 
(City Ct. 197.5) 

A criminal record subject who was not prosecuted on baseless charges 
-==· against him sought the return of all identification records and expunge

ment of arrest records pertaining to the charges, one for rape and one 
for criminal mischief. 

HOLDING 

Relief granted in part. Where the rape complainant had admitted to a 
false complaint and the charge against the defendant was therefore 
completely baseless, the requested relief would be granted as to tryat 
charge. However, since the subject had failed to set forth facts 
showing that he was innocent of the criminal mischief charge, he was 
entitled only to return of those identification records under the state 
civil rights law and not to destruction of the arrest records. 

BACKGROUND 

In 1969 the subject was charged with first degree rape based on a 
complaint which was later withdrawn and admitted to be. false. The 
rape charge was therefore dismissed. Also in 1969 he was charged with 
criminai mischief, but that complaint was also withdrawn and the 
charge dismissed. 

SPECIAL NOTE 

The subject requested relief against the city court, city police, New 
York State Identification and Intelligence System, and the Federal 
Bureau of Investigation. To the extent relief was granted it was, 
without explanation, limited to the city court and city police, presum
ably because the city court issuing the order felt that it had no 
jurisdiction over the state and federal agencies. 

Cross Reference: Page 180 
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/J MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER' DEMONSTRATION OF INNOCENCE 

Henry v. Looney 
317 N.Y.S.2d 848 

(Sup. Ct. 1971) 

RELIEF SOUGHT 

When charges against him were withdrawn a juvenile arrest record 
subject sought to have his surname obliterated from his arr:est records, 
his arrest declared null and void, and the records of the cas~! sealed. He 
based his request on due process, equal. protection, and his allegation 
that his educational and employment opportunities would 6e harmed by 
maintenance of the records. 

HOLDING 

Relief granted in Part. Where the subject was unquestionably innocent 
of any wrongdoing and his records could be of no benefit to society, he 
was entitled to have his surname obliterated from his records. The 
records of the case were' also ordered sealed, to be rec1pened only by 
court order or upon the subject's request. However, the court declined 
to intrude into the sphere of police decisionmal<lng by declaring the 
arrest null and void. 

BACKGROUND 

The 15-year-old subject, with two companions, arrived' by boat at the 
house of a friend with whom -·they expected to spend the day water
sl<ling. He and one companion swam to shore and knocked at the door 
of the house. Upon receiving no answer they tried other doors without 
luck and looked through several windows. While returning to the boat 
the subject was arrested for attempted burglary. The charge was later 
withdrawn. 

Cross Reference: Page 182 
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MAINTENANCE OF RECORDS: 
. ARRESTS ENDED .IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

Peabody v. Francke 
168 N.Y.S.2d 201 , 
(App. Div. 1957) 

cert~ denied, 357 U.S. 941 (1958) 

RELIEF SOUGHT 

~h~e~o~dd s~bject sought to expunge her disorderly conduct conviction 
1c a een reversed and never retried. The lower court denied a~ 

expungement order. 

HOLDING 

Affirmed. W~ere the entry sought to be expunged was made ursuant 
~~ statute :nahthere was apparently no statute granting a right pto have 
1 expunge , t e court had no authority to order expungement. 

BACKGROUND 

!he. rec~rd. the subject wished to expunge was a return filed b a olice 
b~5;~f~/1ttmg S~s a court of. special sessions, certifying to theysu~ect's 

ion. e was convicted by the justice, obtained reversal on 
appeal, and was never retried, the proceedings being dismissed. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

State v. Allen 
394 N.E.2d 102.5 
(Ohio C.P. 1978) 

In this action a person arrested due to mistaken identity moved for 
expungement of his arrest records. 

HOLDING 

Relief granted. Although the state expungement statute .. was by its 
terms applicable only to conviction records, where the subject was 
totally innocent the court would grant expungement. 

BACKGROUND 

An individual arrested while stripping a car was released on bond after 
being fingerprinted and photographed, giving his name as Gary 0 Allen. 
He failed to appear for arraignment and a capias. was issued for his 
arrest. The subject here, a paraplegic since birth, was arrested. after 
being involved as a passenger in a minor automobile accident. Compar
ison of photographs and fingerprints confirmed that the. subject was not 
the actual criminal. 

/! 

Cross Reference: Page 183 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

.J 

RELIEF SOUGHT 

State v. Pinkney 
290 N.E.2d 923 

(Ohio C.P. 1972) 

A criminal record subject who was discharged after other persons 
confessed to the crime charged sought in this suit to expunge all 
records of his case. 

HOLDING 

Relief granted. Given that the subject was innocent there was' no 
public interest in the maintenance of his records. Slnce the subject 
could suffer personal and economic harm from his record, ,expungement 
was appropriate. The c0urfapparently acted under its inherent powers, 
and cited the subject's fundamental right of privacy. The city police 
department was. ordered to destroy all records in its possession, 
including identification data, the records of the case were ordered 
sealed, and the county sheriff was ordered to destroy his files. The 
court also recommended that the subject request the state Bureau of 
Criminal Identification and Investigation and the Federal Bureau of 
Investigation to expunge their records. 

BACKGROUND 

The subject was tried 'for first-degr.ee murder, and was discharged 
following a jury deadlock. While he was awaiting retrial other persons 
confessed to the crime, and the charges against the subject were nolled. 
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11 MAINTENANCE of: ru:J:oRDS: 
ARRESTS ENDED IN AC~UITT AL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

Chase v. King 
406 A.2d 1388 

(Pa. Sup .• Ct .. 1979) 

' " 

A record subject brought this suit seeking expungement of two arrest' 
records on the grounds that one of the charges against him had been 
dismissed and he had been acquitted on the other. The lower court 
denied relief and he appealed. 

HOLDING 

Reversed in part, affirmed in part. As to the first arrest, the 
Commonwealth had failed to show any compelling reason justifying 
retention of the record of an arrest made pursuant to a complaint filed 
by the subject's wife after a domestic quarrel, but later ·withdrawn. 
The record in that case w~s ordered expunged. As to the second arrest, 
however, the Commonwealth had made out a prima facie case against 
the subject, who was later acquitted in a jury trial. Since the subject 
had not affirmatively· demonstrated his innocence, and had not shown 
any harm resulting from that record, it was not ordered expunged. 

0 

BACKGROUND 

The first arrest was made following a complaint filed against the 
subject by his wife after a domestic quarrel. She then withdrew the 
complaint. The second arrest was for theft. The subject was identified 
by an eyewitness but a jury found him not guilty. 

) () 

SPECIAL NOTE 

The court observed that although the subject was suspended from his 
job during his trial for theft, he ·was reinstated immediately upon 
acquittal. This aided the court in finding that the public interest in 
favor of retention of the theft arrest re~ord outweighed the interests of 
the subject. 

Cross Reference: Page 284 
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MAINTENANCE OF RECORDS· 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

Commonwealth v. Rose 
397 A.2d 1243·· 

(Pa. Sup. Ct. 1979) 
(per curiam) 

RELIEF SOUGHT 

A re~ord subject arrested for sho liftin . ' 
at trial appealed a lower court's dp "al gf, h~ pet:ty ofifense, and acquitted 

· em 0 .~r expungement petition. 

HOLDING 

Reversed. Where the subject . 
record would impair her e w~s acquitted and retention of her arrest 
reputation, expungement wo;;J~ ~ment opp~rtu~ities and harm her 
wealth's failure to present com e. grant~d m light of the Common-
The Commonwealth had ar pellmg evidence in favor of retention 
theft and that the sub1"ect's ~ucetd1·o·nosnly tha~ rd7tention would inhibit ·retall 

were o ious." 

BJ\r.J<GROUND 

The subject was apprehended in a d 
charged with retail theft Sh epa:tment store for shoplifting and 
Justice of the Peace. • e was acqwtted at a trial before a District 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN ACQUITTAL 

OR OTHER DEMONSTRATION OF INNOCENCE 

RELIEF SOUGHT 

.~ 

Commonwealth v. Mueller 
392 A.2d 763 
(~. 1978) 

An arrest record subject whose case was dis:nissed ?Y the court for 
failure to prosecute within the statutory deadlme obtamed an expunge
ment order, and the Commonwealth appealed. 

HOLDING 

Reversed. Where, as here, the Commonwealth ~as ma~e out ~ prima 
facie case against a subject, the burden then shifts .to the sub1ect to 
affirmatively show his nonculpability. If the sub1ect cannot .. show 
innocence, expungement will be denied: If he ca'h, t~e court must then 
weigh the Commonwealth's interests m the retention of the records 
against the su~ject's interest in having them destroyed. 

BACKGROUND 

The subject was charged with theft and ?- magistrate fo.und that a prima 
fade case against him existed. The Commonwealth f~1l.e? to prosecute 
him within 180 days of the date of the complain~, which .by .statute 
entitled the subject to dismissal. After his motion to dismiss was 
granted, he filed a petition for expungement, which was also approved. 

Cross Reference: Page 285 
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Chapter 4 

MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

This chapter e}camines cases in which 
courts are asked to purge or provide other 
record maintenance relief for records of 
arrests that end in dismissal of charges or 
a .similar disposition. However, this cha?-" 
ter does not consider those cases that have 
dealt with dismissals where the arrest was 
made without probable ··cause, or was 
taint~d with other governmental illegal 
conduct, or was made on the basis of an 
unconstitutional statute. (See Part II, 
Chapter 2.) Furthermore, none of=the 
cases in this chapter concern instances in 
which the record subject has been formally , 
acquitted. (See Part U, Chapter 3.) 

A review of the cases "'in tp.is <:;hapter 
indicat~s that when ~he state falls to pur
sue prosecution of charges after an arrest, 
difficult record maintenance policy issues 
are raised for courts a.•:id legislatures. The 
cases in Part II, Chapter .3 indicate that 
the legislatures and the courts have largely 
accepted the notion that .if a record sub
ject is factually innocent, a record of his 
arrest (or conviction) ls of lfttle utility t~ 
criminal justice agencies and may do sli~ 
stantial unfair harm to the record silbject. 
Furthermore, the cases in ~~t II, Chapter" 
2 indicate that legislative- and judicial 
policymakers also accept the argument 
that it is neither .fair nor legally justifiable 
for thtt state to maintain a record of an 
arrest or conviction that was accomplished 
on the basis of illegal and impr.oper police 
conduct or an-unconstitutional statute. 

However, the difficulty for courts in 
instances ~oere the state fails to follow up 
on an arrest is to det~rmine the signif i
cance of that failure. Does it mean that 

.. the subject was clearly and manifestly 
innocent and thus charges wer.~ promptly 
dropped? Or, does lt mean that the prose
cutor had other ·priorities, or a heavy case 
load, or th9-t there were technical legal 
problems or evidentiary or witness prob
lems? 

=!) 

() 
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Statutory Stai~~ds 
·-- ~. 

Becau~e of the different circumstances 
and reasons that may cause the state's 
failure to pursue arrests/ few legislatures 
have adopted statutes that purge or "other
wise restrict the maintenance of arrest 
records simply because the state fails to 
pursue the matter. Perhaps the closest the 
legislatures have come is to authorize the 
purging of records of arrests that end in a 
dismissal or simil.ar disposition unless a 
criminal justice agency expresses its oppo
sition· to a court of appropriate jurisdic
tion. In that event the court must weigh 
the state's interest in retention against the 
subject's interest in a purge. 115 

Judicial Standards 

The courts, when not acting pursuant to 
legislative direction; treat dismissals much 
as they treat oacquittals--the issue is 
whether the subject is factually innocent 
or there is some other consideration, such 
as police misconduct, to justify the imposi
tion of maintenance restrictions. If there 
ir:::.) one dlff erence between the courts' 
approach to dismissal cases and their 
approa<:h to acquittal cases, it is their 
greater resistance in dismissal c~es to 
arguments for record restrictions. 

Thus, in People v. Michael L., 11 6 a New 
York State court refused to purge an arrest 
record even though the assault charges 
against the subject had been dismissed 
after the complainant never appeared to 
sign an accusatory instrument. The court 
concluded that in the absence of facts 
indicating that the subject was "completely 
innocent" expungement would not be 

115See, for example, S'tate v. San Vito, 337 
A.2d 624- (N.J. 197 5). 

116362 N.Y .S.2d 989 (Dist. Ct. 1975). 

' 
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granted. 117 

Indeed, even when the record subject 
comes close to demonstrating factual 
innocence er police misconduct, some 
courts recently have been reluctant to 
purge on the basis of a dismissal. The· 
California Suprel'ne Court, for example, 
recently held that even the express right of 
privacy pravision contained in California's 
state constitution !s not violated by police 
retention of a record of an arrest where 
charges are summarily dropped •. 

In Loder v. Municipal Court~, 11 8 a hus
band came to the aid of his wife who was 
being beaten by a San Diegd' policeman. 
The husband was arrested, biJt two days 
later charges were dropped. In denying 
Loder's purge request the court concluded 
that the state has a compelling interest in 
retaining the record: (1) for identification 
purposes; (2) for prompt and accurate pub
lic reporting; (.3) for future police work; 
and (4) for use at pre- and post-trial pro
ceedings. The court also noted that Cali
fornia's statutory scheme provides ample 
confidentiality and recordkeeping safe
guards. The opinion said that where this is 
the case, courts should be extremely reluc
tant to impose constitutional remedies. 11 9 

111See also, United States v. Schnitzer, 
567 F.2d 536 (2nd Cir. 1977) cert. denied 
435 U.S. 907 (1978). 

118553 P.2d 624 (Calif. 1976). 

119See also, United States v. rJooley, .364 
F.Supp. 75 (E.D. Pa. 197.3). 

Ir( fJi"/estingly, at least one court faced 
with "trfe dilemma of setting record main
tenaQCe policies for records of arrests that 
have been dismissed concluded that even if 
th~ arrest is shown to be mistaken and the 
subject's innocence is clearly established, a 
purge or seal order is not the proper 
remedy. Instead, the subject's records 
should simply be corrected to reflect not 
only that the charges were dismissed, but, 
as well, that the subject is innocent. The 
court ordered the police agency to correct 
its records, and furthermore,. to notify 
other agencies or parties that had received 
the record to correct their records to show 
the subject's innocence. 12 0 

It should also be noted, that several of 
the cases reported in this chapter flatly 
deny that the courts have power, absent a 
statute, to seal or purge criminal history 
records. 121 Indeed, most of these deci
sions in which courts have decided that 
they lack authority to prescribe record 
maintenance policies have occurred when 
the courts have dealt with records of 
arrests that have led to a dismissal, but the 
arrest was made with probable cause and 
on the basis of a constitutional statute. ; 

120District of Columbia v. Sophia, .306 
A.2d 652 (D.C. 1973). 
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121 See, for example, W~isberg v. Police 
Department, 260 N.Y.S.2d 554 (Sup. Ct. 
1965) and Peasley v. Glenn, 520 P.2d 310 
(Ariz. 1974). 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

Menard v. Mitchell 
430 F.2d 486 

(D.C. Cir. 1970) 
(Menard I) 

Plaintiff record subject brought suit to compel the U.S. Attorney 
General and ~he Federal Bureau of Investigation (FBI) Director to 
remove from FBI criminal identification files plaintiff's fing~rprints and 
a notation regarding his arrest and release without prosecution by 
California authorities. The District Court denied relief and plaintiff 
appealed. 

HOLDING 

Reversed and remanded. In view of the possible adverse effects on the 
plaintiff of maintenance of the record of his arrest and detention, 
including the possibility of dissemination of the record, the mere fact 
of the arrest did not justify maintenance of hls fingerprints and arrest 

" record. Since the recot'd in the district court was insufficient to 
warrant summary judgment for either party, the matter was remanded 
for further proceedings, including a determination of whether the arrest 
was based on probable cause, whether the arrested subject was later 
completely exonerated and what further dissemination of the record 
might be possible. 

BACKGROUND 

The record subject was taken into custody in Los Angeles and held for 
two days at which point the complaint against him was determined to 
be groundless and he was released without being formally charged. 
Under a California statute the incident was required to J?e classified as 
a "detention" rather than an arrest. The record subject argued that the 
detention record was not a criminal record and thus could not legally be 
maintained in the FBI's criminal identification files 1 where it had been 
routinely forwarded by the local police. After. being notified of the 
reclassification of the subject's police encounter, the FBI changed its 
records to show that the subject had been detained, not arrestedo 
However, it refused to expunge the record. 

Cross Reference: Page 124 

Preceding page blank 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN 6 DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

!.~enard v. Mitchell ' 
328 F.Supp. 718 
CD.D.c. 1971) 

Plaintiff record subject brought suit to compel the U.S. Attorney 
General and the. Federal !3ureau . of . Investigation (FBI) Director to 
remove from FBI criminal identification files plaintiff's fingerprints and 
a notation r'egarding his arrest and release without prosecution by 
California authorities. The District Court denied relief and the 
plaintiff appealed to the U.S. Court C>f Appeals for the District of 
Columbia, which reversed and remanded. This is the .remand decision. 

( 

HOLDING 

Expungement denied. Injunctive relil:f against certain disseminations 
granted. Arrest records, even without convictions, a.r~ of value to law 
enforcement agencies and may be maintained and dissetninated to other 
law enforcement agencies for law enforcement purpos,?s. Hence, the 
FBI may retain such records a'1d disseminate them for la.w enforcement 
purposes. It may also disseminate such records to feder~\J. agencies for 
employment purposes. ' However, the FBI ls without!:~2 authority to 
disserr:iinate arrest' records outside of the federal go'\rernment for 
employment, licensing or related purposes, whether or ni?t the record 

•· reflects a conviction. 

BACKGROUND 

The record subject was taken into custody by Los Angele!~ police and c 

.held for two days. He was then released without beihg formally 
charged after it was determined that the complaint agai6st him was 
groundless. Under California law, the incident was req!Jired to be 
classified as a "detention" instead of an arrest. Los An1geles police 
notified the FBI of the subject's release and the(fBI change~~ its records 
to show that he had been ·detained, not arrested. But the FE~I refused to 
expunge ~he file. . · ·· . !

1 

1

1 . 
. I 

If 

I 

SPECIAL NOTE 11

1 

The record subject argued that, in the absence of a cotllviction, the 
maintenance and use0 of his arrest record for any puq~,bse violated 
constitutional guarantees-- including the presumption of iqhocence, due 
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process, the right to privac and 

~uJ~o~n co;,cl~d~!~~~ t~f c~i;:~~~~~k.~a1~~~";,f u~~~a~~~~I~,!~f~:; . 
~.am~~ the publfc necessitygof mai'nt:OI~~t1a~ ha;m to record subjects 
d ls. ancing Judgment should be d ~n usmg the records. Since 
eclmed to decide the case on t ma e,. y .the Congress, the court 

re~ched a decision on the basis of ~e .c~nsntut10!1al issues, but instead 
which the FBI maintains and d' l~s mterpr.et~t1on of the statute under 

issemmates cnmmal and oth er records. 

Cross Reference: Page 125 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

Menard v. Saxbe 
498 F.2d 1017 

(D.c. Cir. 1974) 
(Menard II) 

Plaintiff record subject brought suit to compel the U.S. Attorney 
General and the Federal Bureau of Investigation (FBI) Directot''to 
remove from FBI criminal identification files plaintiff's fingerprints and 
a notation regarding his arrest and release without· prosecution by 
California authorities. The District Court ot•iginally denied relief and 
the Court of Appeals reversed and remanded (Menard I). On remand, 
the District Court declined to order expungement but did issue an order 
limiting dissemination of the record. The plaintiff again appealed. 

HOLDING 

Remanded to the District Court with instructions to· enter an. order 
directing the FBI to expunge the record. The FBI has no statutory 
authority to retain an arrest record after it has been informed by the 
contributing police agency that the police encounter was not deemed an 
arrest but only a detention. 

The court found that: (1) the record subject had alleged a cognizable 
legal inquiry; (2) the courts have power to expunge arrest and criminal 
records; (3) generally, actions to expunge such records should be 
brought against tbe local law enforcement agencies involved; but (4) the 
record subject's suit against the FBI was proper insofar as it attacked 
alleged abuses unique to the FBI role as recordkeeper. 

BACKGROUND 

The record subject was taken into custody by Los Angeles police and 
held for two days. He was then released without being formally 
charged after it was determined that the complaint against him was 
groundless. Under California law, the incident was required to be 
classified as a "detention" rather than an arrest. California authorities 
advised the FBI of this change and the FBI changed its files to show 
that the subject had been detained, not arrested. The plaintiff 
requested the FBI to totally expunge his arrest record and fingerprints. 
The FBI refused and the plaintiff brought suit. 
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SPECIAL NOTE 

The court set out a detailed description of the operations of the FBI 
criminal identification division and concluded that the FBI is more than 
a me~e passive recipient of records from local law ·enforcement 
ag:ncies. Rather, the FBI has a duty to carry out its operations in a 
reh~ble and responsible manner, without unnecessary harm to record 
subjects whose rights may be invaded. The court detjined to rule on the 
extent of the FBl's duty under the constitution, but based its decision on 
an interpretation of 28 USC, Sect. 534-, the federal statute under. which 
the criminal identification division operates. It found that this statute . 
does not authorize the FBI to maintain in its criminal files an arrest 
record on encounter with the police that has been established not to 
constitute an arres.t. Howeve'r, the record may be maintained in the 
FBI's neutral non-criminal files, provided there is no means of cross 
reference. 

,·: 

Cross Reference: Page 127 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

United States v. Schnitzer 
567 F .2d 536 (2d Cir. 1977) 

cert. denied, 435 U.S. 907 (1978) 

Defendant, a rabbinical student, was arrested for filing a fraudulent 
. claim against the Federal Insurance Administration. The criminal 

indictment returned against him was ultimately dismissed and the 
matter was referred for civil prosecution. He petitioned the trial court 
to order the expungement of his arrest record and the return of his 
fingerprints and photograph. The trial court denied the motion. 

HOLDING 

Affirmed. Courts. have the inherent power to expunge arrest records 
where harm to the arrested person outweighs the government's need to 
maintain the records. But the power is narrow and should be reserved 
for·unusual or extreme cases. This is not such a case. 

BACKGROUND 

The defendant ·'hlleged that the arrest record would create a problem 
because of his status as a rabinnical student and the likelihood that he 
would be asked to explain the circumstances surrounding the arrest. 
But he had not alleged any actual harm or imminent misuse of the· 
arrest record. The court noted that the dismissal had not established 
the defendant's innocence"and having to explain circumstances would be 
a normal situation, not a harsh or unique one. 
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·D MAINTENANCE OF RECORDS: , 
ARRESTS ENDED IN DISMISSAL OR NOT' PURSUED 

Morrow v. District of Columbia 
417 F.2d 728 " 

(D.C. Cir •. 1969) 

RELIEF SOUGHT 

A crirniry~l record subject brought this appeal in order to res~ive the 
issue of whether the trial court in· which his case was heard had the 
authority to issue an order directing the police not to disseminate his 
arrest record. 

HOLDING 

It is within the power of a criminal trial court to issue an order directed 
to an entire murtidpal authority, including the arresting police agency, 
prohibiting dissemination of the criminal record of a subject brought to 
trial in that court. 

BACKGROUND 

After the trial judge c;fismissed the case agafnst the subject because it 
was brought by the Corporation Counsel rather than the U.S. Attorney, 
the subject moved for. expungement of the arrest. The judge issued an 
order prohibiting the District of Columbia and all its agencies, including 
the police department~ from disseminating the subject's arrest record to 
anyone, even other law enforcement agencies. The District obtained an 
order from a higher court forbidding the trial judge from enforcing his 
order on the ground that it e:i<ceeded his authority, and both the subject 
and the judge appealed. Coo 

The U.S. Court of Appeals declined to say whether the trial court's 
order was appropriate in the circumstances, but left that issue to be 
determined on remand to the D.C. Appeals Court. The court noted that 
the Duncan Report rules would appear to be a good rule of thumb, but 
conceded that unusual circumstances, such as an unjustified invasion of 
privacy, might justify expungement. (For the decision on remand, see 
In the Matter of Alexander.) 

Cross Reference: Page 17 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

REUEF SOUGHT 

Herschel v. Dyra 
365 F.2d 17 

· (7th Cir. 1966) 
cert. denied, 385 U.S. 973 (1966) 

An arrest record subject sued a police record supervisor under federal 
civil rights law to obtain expungement of all records of his arrest after 
charges against him were dismissed, basing his request on his right of 
privacy. 

HO LO ING 

The maintenance of arrest records of even those individuals who are 
subsequently acquitted does not infringe on any right of privacy under 
the constitution. 

BACKGROUND 

The subject was arrested under an anti-Utter ordinance for distributing 
handbills which were apparently non-commercial. The City of Chicago 
later dropped charges against the subject. Prior to the arrest, the 
police officer had been advised by the defendant that the material ~e 
was distributing was religious in nature and not coverJ~d by the anti
Htter. ordinance according to opinions by the corporation counsel. 

•; Cross Reference: Page 193 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF sOUGHT 

United States v. Cook 
480 F .Supp. 262 
(S.D. Tex. 1979) 

In this action the government sought to set aside a lower court order 
expunging the criminal record of the d.ef endant after the indictment 
against him was dismissed on the motion 'of the government. The 
government alleged that the Assistant Attorney General who agreed to 
the expungement order was without authority to enter into such an 
agreement, and acted contrary to Department of Justice guidelines in 
so doing. ) 

HOLDING 

Expungement order affirmed. Since the United States Attorney Gen• 
eral does have authority to agree to expungement orders and the 
government had presented no evidence to indicate that the Assistant 
Attorney General did not share that power, the court would assume that 
the Assistant Attorney General could enter into expungement agree
ments. The court further held that it was not the role of the courts to 
vacate orders in the interest of enforcing agency policy guidelines~:, 

BACKGROUND 

The ~riminal :ecord su.bject's indictment was dismissed in the light of 
new information . showmg that he was not criminally culpable. He 
moved to have his record expunged. The Assistant Attorney General 
agr~ed, and the court. s~gned an Agr.~ed Order granting (the subject's) 
Motion to Expu~ge Crimm~ Records. The local United States Attorney 
then. brought su1t to set aside that order, not contesting its merits, but 
argum? that the Assistant Attorney General did not have authority to 
ente; mto the agreement ~nd that it ran contrary to a Department of 
Justice memoran~um settmg out a general policy of opposition to 
expungement motions. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

Rowlett v. Fairfax 
446 F.Supp. 186 
(W .D. Mo. 1978) 

An imprisoned federal arrest record subject brought this action seeking 
to compel 'the Federal Bureau of Investigation (FBI) to expunge two 
entr.ies in his FBI record reflecting an arrest where the resulting,, 
charges had been dismissed. Jie alleged that these entries affected hls 
status in prison. In s·upport .of his motion the subj,~ct argued that by c 

statute the FBI can only maintain° records of convictions for offenses 
punishable by imprisonment for one year or more, and then only upon 
receipt of a certified copy from the trial court. 

HOLDING 

Denied. The FBI is empowered to collect and maintain even arrest 
records with no known dispositions. Pursuant to the Supreme Court 
decision in Paul v. Davis, 4-24 U.S. 693 (1976), the subject had no 
interests, such as in privacy or reputation, sufficient to justify the 
requested expungement. 

BACKGROUND 

The subject, imprisoned in Leavenworth federal penitentiary, had been 
arrested many years earlier for interstate transportation of counter
feiting tools. He claimed that the charges growing out of the arrest 
were dismissed, but that his FBI record still carried two entries 
reflecting the arrest. 

Cross Reference: Page 21 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

United States v. Hirsch 
440 F.Supp. 977 
(E.D.N.Y. 1977) 

A Vietnam 'War era draft evader who later participated in the clemency 
program established by Presidential Proclamation for draft evaders, 
brought this action seeking the sealing of his draft evasion indictment 
and the return of all identification records made when he surrendered 
to the United States Attorney. He based his request on his constitu
tional right of privacy. 

HOLDING 

That in the absence of extreme or unusual circumstances, such as 
illegal government conduct, expungement will not be granted. There 
was no allegation of governmental misconduct here, and there is no 
indication that the Proclamation was intended to authorize expunge
ment. 

BACKGROUND 

The record subject was indicted for draft evasfon in 1973 and a bench 
warrant was issued for his arrest. In 1974 a clemency program for 
Vietnam War draft evaders was set up by Presidential Proclamation. In. 
1975 the subject surrendered, and prosecution was defer'red so he could 
enter the clemency program. He completed it successfully and the 
charges were dismissed. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

Hammons v. Scott 
423 F.Supp. 618 
{N.O. Cal. 1976). 

RELIEF SOUGHT 

Hammons v. Scott 
423 F.Supp. 625 
(N.D. Cal. 1976) 

A record subject brought this action challenging the maintenance, use, 
and dissemination by state (423 F.Supp. 618) and federal (423 F.Supp. 
625) officials of the arrest records of persons never in any way found 
responsible for the crime charged, .alleging violation of constitutional 
due process and privacy rights and seeking an order ending such 
practices. 

HOLDING 

(Pursuant to the United States Supreme Court ruling in Paul v. Davis) 
The use, maintenance, and dissemination of arrest records of persons 
who have never been convicted of or pled guilty or nolo contendere to 
the crime charged does not violate any constitutional due proce5$ or 
privacy rights. 

BACKGROUND 

The subject was arrested by the San Francisco Police Department on 
the basis of a neighbor's complaint that he had fired a gun at hett" .The 
charges were later dropped, but the subf,ect's arrest record .w.as r.etamed 
by the SFPD and was sent to the state Bureau of Ident1flcat1on and 
Investigation and to the Federal Bureau of Investigation. The subject 
claimed that this would adversely affect his employment, licensing, and 
certification opportunities. 

Cross Reference: Page 22 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

United States v. Bohr 
~.~06 F.Supp .. 1218 

(E.D. Wis. 1976) 

A :federal criminal record subject brought this action seeking e}cpunge
ment of all records pertaining to his federal indictment and arr~st 
eleven years previously, where the indictment had been dismissed and 
no prosecution brought. 

HOLD'.CNG 

That where an indictment was dismissed and no prosecution brought, 
the United States Attorney did not oppose expungement, there was no 
indication that the records were needed in the interests of law 
enforcement, and the criminal record subject had apparently committed 
no crime in the 11 years since the indictment and was an attorney 
seeking .bar admission and was therefore unusually susceptible to injury 
from the arrest record, expungement would be granted pursuant to the· 
court's inherent powers to do Cc:>mplete justice in cases before it. 

BACKGROUND 

The subject was a Wisconsin attorney who had moved to Arizona and 
wished to take the bar examination and apply for Civil Service positions 
there. While living in Wisconsin in 1964 he had been indicted by a 
federal grand jury for mail fraud. The indictment was later dismissed, 
and there was no evidence that the subject had beeI'l involved in any 
criminal activity during the intervening 11 years. 

Cross Reference: Page 349 
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MAINTENANCE OF . RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

United States v. Dooley 
.364 F .Supp. 7 5 
(E.D. Pa. 1973) 

... 

A federal arrest record subject who was acquitted of various charges 
and against whom other charges were dismissed sought exp~ngen:ient of 
his arrest and identification records, on grounds that the1r existence 
caused him irreparable harm and constituted an unwarranted invasion of 
his privacy. 

HOLD INC 

Denied. Although records of charges which terminate in acqui~tal or 
dismissal possess no law enforcement value, have great potential f~r 
injury to reputation, can unjustifiably restrict employn:ient opportuni
ties and unfairly prejudice the rights of the record sub1ect, the court, 
for 'practical administrative reasons, is not jus~ified in ordering ex-

,, pungement in the absence of extreme or unusual circumstances. 

BACKGROUND 

The subject was indicted twice by a federal grand jury, each indictment 
charging him with the same crimes. He voluntarily appeared. at the 
United States~Marshall's office to cost bond and was photograpned and 
fingerprinted at that time. He was acquitted by a jury in the trial 
resulting from the first inclictmen~~ and the government consequently 

·dismissed the second indictment. ·· 

Cross Reference: Page 198 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

United States v .. Kalish 
271 F .. Supp. 968 

(D.P .R. 1967) 

A federal arrest record subject who was never prosecuted asked thfit his 
arrest records, including fingerprints and photographs, be destroyed. 

·.HOLDING 

Wilen a subject has never been prosecuted or convicted there is no 
public interest in retaining his arrest record or criminal identification 
data. Moreover, retention does seriously injure the individual's privacy 
and personal dignity. The United States Attorney General was ordered 
to destroy the subject's arrest record and criminal Identification file in 
his custody, and those c1n the Identification Divisfon of the Federal 
Bureau of Investigation. He was further forbidden from disseminating 
the r-ecords to any governmental agency or to any person. · 

BACKGROUND 

The subject, on the advice of counsel, refused induction into the Army 
on the good faith argument that he w:as constitutionally entitled to 
reclassificati~1n or to a hearing before his local Selective Service board. 
He was arrest,,~d contrary to an agreement .reached with the Assistant 
U.S. Att?rney, a~ whi<:h time he was fingerprinted and photographed. 
He sub.m1tted to mduct1on half an hour later and was never prosecuted 
on the arrest. 

Cross Reference: Pages 28, 138 & 200 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

Beasley v. Glenn 
520 P.2d 310 
(Ariz. 1974) 

(en bane) 

RELIEF SOUGHT 

An arrest record subject brought a special action seeking to con;pel 
expungement or return of all arrest records, after the charge agarn~t 
him was dismissed. The lower court granted expungement and th1s 
appeal resulted. 

HOLDING 

Reversed. Since the legislature had made it a criminal offen.se for a~y 
public officer to destroy criminal records it wa~- up to the le~1slature t:o 
make any provisions for expungement, and thefulower court was wholly 
without authority to order destruction or return of the records. 

BACKGROUND 

The subject was arrested for aggravated bat-fery o~ a charge fil.ed by his 
wife. She later requested dismissal of t~e ·c~mplamt. Th_e sub1ect then 
obtain~d a court order directing the 1ust1ce of ·the peace . who had 
dismissed the complaint, the county sheriff, and the county attorney to 
destroy all records reflecting the charge and arrest. 
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MAINTENANCE OF RECORDS: 
c> ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

Loder v. Municipal Court 
5.53 p .2d 624 
(Cal. 1976) 

cert. denied, 429 U.S. 1109 (l 9n) 

An arrest record subject who was not prosecuted on the charges against 
him brought this action seeking an order directing the erasure of any 
records resulting from his arrest and the notification of any agencies to 
which such records had been sent that they had been erased and that 
the agencies should do likewise. 

HOLDING 

Denied. In light of the compelling public interest in the maintenance of 
criminal records and the extensive statutory protection given to record 
.subjects to pr~vent improper use or dissemination of their files, the 
individual's interest in preventing misuse of his record does not out
weigh the factors in favor of retaining it. 

BACKGROUND 

The record subject was arrested for battery, obstructing an officer, and 
disturbing the peace after he attacked a San Di~go, California police 
officer who was beating his wife with a n1ghtsth:k. The officer was 
later suspended, the city attorney declined prosecution, and the charges 
were dismissed. The subject requested expungement of his record at 
the time of dismissal, but the municipal court denied the request on the 
basis that there_ was no statutory authority for expungement. The 
subject then wrO'ce to the chief of police and the records custodian of 
the police department requesting expungement. When he received no 

1 ,~ reply, the subjec~c brought this suit against the municipal court judge, 
the police chief, and the records custodian. 

Cross Reference: Page 29 
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MAINTENANCE ·OF 'RECORDS~ 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

Sterling v. City of Oakland 
24 Cal. Rptr. 696 
(Di.St. Ct .. 1962) 

The subject in this action, after obtaining dismissal of the charges 
against her, sought to enjoin the city police department from maintain
ing her identification records or any record of her arrest. 

HOLDING 

Denied. In the absence of any statutory authority, the court could not 
grant the requested relief. In so holding the court noted that the 
charge was so trivial that no ill effects were likely to result, and that·~ 
the subject could point to a civil case in which she won damages based'"" 
on the unlawful arrest as proof of her innocence. · 

BACKGROUND 

T.he subject tried to pay a $1.90 cab fare with a $20 bill. The cabbie 
refused, and against the subject's wishes drove her tcr..:'.a cafe to get 
change. Once there he refused to let her out of the· cab until the 
additional fare for the ride to the cafe was paid. Whyp she refused he 
called the police .and made a citizen's &rest. (Jhe charges were 
dismissed when the cabbie failed to appear in court to testify, and the 
subject won damages in a civil suit against the cab company. 

SPECIAL NOTE 

While initially stating that the subject was suing to restrain main
tenance of her arrest as well .as identification records, the court then 
proceeded to discuss the case only in terms of the identification 
records; presumably the court felt the legal issues were ideptical. 

0 
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. MAINi'ENANCE OF RECORDS: .·. 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

People v. Wright 
598 P~2d 157 

(Ct. App. Colo~ ''t 979) 

An arrest record subject who successfully .. completed a period of 
def err~d prosecution and obtained dismissal of the charges against him 
sought expungement or return of his arrest records. His motion was 
granted and the chief of police appealed. 

HOLDING 

Reversed. Since the legislature had passed a comprehensive ~tatute 
dealing with criminal records, it intended the remedies in that statute 
t.? ~e 0 rxclusive. Because the statute provided only for sealing and 
l!m1ts on. release of cri~inal records, neither expungement nor return 
were available to the subject. · 

BACKGROUND 

The subject was arrested for theft. Prosecution was deferred for one 
year, but the complaint was dismissed after four months. 0 ·· 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

'' District of Columbia v. Hudson 
404 A.2d 175 ~~· 
crr:c .. 1979) 

(en bane) 

RELIEF SOUGHT 
\ 

This appeal involved the consolidation of 5 lower court actions in which 
arrest record subjects who were nqt prosecuted on the charges against 
them were granted expungement o:ftheir arrest records. 

HOLDING 

Affirmed. Relief granted in the nature of sealing. When a subject 
shows by clear and convincing evidence either that· he did not commit 
the crime charged or that no crime in fact was committed, relief shall 
be &ranted. The relief shall consist of the collection of all recor·ds 
reflecting the. arrest, indlldihg the return of any. disseminat~d. re<;:ords, 
and their sealing by the court. The court shall seal only · upon an 
affidavit representing that all the records are before the court. As part 
of its sealing order the court shall make findings of fact setting forth 
the details of the case and the court's conclusion of innocence. This 
state,mept will then be available to the subject in the..: event he J1as td 
admit his arrest to any third party. (The court refused to reclassify th6· 
arrests as detentions anq thus permit the subjects to legally deny their 
'tihests.) The court finally requested the parties to jointly preRare a. 
plan providing f ~r ,,the secure sealing aq~< in~~xing of arrest records. 

BACKGROUND 

The first subject was arrested for murder, .,but the Deputy Medical 
Examiner ~oncluded that the case was actually a suicide. Also, the 
accusing witness r~canted .and the police received other ''information··· 
that the victim wa5 a!'one at the time· of the shooting. · 

'.) 

The second subject ,was. arrested for failure to attend driving school 
0 

after having been oiil;fered to do so because of his driving record. In 
fact the school recorkls were in error ~nd he .. had attended. 

Th~ third subject w~s arrested on a firearms charge, but in court .the 
Assistant Unit~d States Attorney admitt.ed that he was the wrong man. 

The fourth.subject was .,arrested for grand larceny apd receivingstoien 
property after moving a motorcycle which had been 'parked at the curb 
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f?r a long tim7 ~o a n~igh~r's property. The ,prosecutor decided not to 
fll~ charges, citmg the subject's "credibleli explanation that he was ·u t 
trym~ to protect the motorcycle,for .the tr,ue owner. 1 s 

The f!fth. subject w~ arrested for grand larceny, but his prosecution 
was dismissed when the government was unable to locate its witnesses. 

j) 

Cross Reference: Pages 174 & 206 
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MAINTENANCE OF ReCORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

District of_ Columbia v ~ Sophia 
306 A.2d 6.52 
CD.c. 1973) 

In this consolidated action three arrestees who were not prosecuted and 
who affirmatively demonstrated their innocence sought to have their 
arrest records s'ealed or expunged. 

HOLDING 

. Relief denied. When an arrest is shown 1:01 be mistaken and nonculpa
bility has been shown, neither sealing nor e~pungemen~ are appropriate 
remedies. Rather, the records should be m~:>dified to reflect the fact of. 
innocence. Similarly, dissemination of s'uch records should ' not be 
restricted, and disseminated records need not be returned. The police 
need merely'inform those agencies or persons already in possession of 
the records of the subject's innocence and include such notation in any 
future disseminations. 

BACKGROUND 

The subjects were arrested near a civil disturbance in Georgetown. 
Charges against them subsequently were. dropped. The subjects filed 
motions to expunge and judicially established their innocence. The 
lower court prohibited dissemination of ·~he records and ordered them 
sealed; the District appealed. ·:· 

{ 

Cross Reference: Pages 31, 176 & 207 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

Spock v. District of Columbia 
283 A.2d 14 
CD.c. 1971) 

Record subjects who were arrested during large demonstrations and 
either acquitted or not prosecuted brought suit attacking the main
tenance of their arrest records. They asked that dissemination be 
prohibited, their records expunged, and notification of such action be 
sent to anyone who had already been sent the records. · 

HOLDING 

In the absence of express statutory authority local courts could not 
order expungement of local police records. This result is also supported 
by the public policy in favor of retention and maintenance of arrest 
r7~ords. However'· any subject who could affirmatively show nonculpa
b1hty would be entitled to a court order directing that all police records 
of ~s 0 arrest be mo~ified t~ reflect that fact, and further directing that 
notice ()f the sub1ect1s innocence be sent to any recipient of the 
records. The standard set by the court was that a subject must show, 
not merely that he was acquitted or not prosecuted, but that he was in 
fact not culpable, such as having been mistakenly arrested. 

BACKGROUND 

The subjects were arrested during large demonstrations in May of 1970. 
The charges were minor, usually disorderly conduct. Six arrestees were 
tried and acquitted and charges against all of the others were dropped. 

SPECIAL NOTES 

1. In a later case the United States Court of Appeals for the District 
of Columbia ruled that courts do have the inherent power to order 
expungement when such action is necessary to vindicate consti
tutional rights. Sullivan v. Murphy, 478 F.2d 938 (D.C. Cir. 
1973). See Part II, Chapter 2. 
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The court in this case observed that the subjects did not request 
destruction of court records, and that in any event records of the 
arrests in the arrest books should not be destroyed9 to avoid the 
evils of secret arrests. 

( 

0 0 

Cross Reference: Page 208 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

In the Matter of Alexander 
259 A.2d 592 

(D.C. App. 1969) 

This ls the decision on remand in Morrow v. District of Columbia, l/.17 
F.2d 728 (D.c. Cir. 1969) 

RELIEF SOUGHT 

The record subject in this case petitioned for an order prohibiting the 
dissemination of his arrest record after the trial court had dismissed a 
disorderly conduct charge because it had been brought by the corpora
tion counsel instead of the U.S. Attorney. The trial court granted the 
order. 

HOLDING 

Trial court order vacated. The Duncan Report rules on dissemination of 
poUce records (which permit dissemination of arrest records only if 
they have resulted in conviction on forfeiture of col.lateral) are 
adequate to protect arrest record subjects except in rar~/I cases where 
unusual facts might justify expungement. No such facts are present in 
this case. 

BACKGROUND 

This is the second time the D.C. Court of Ap~eals considered this case. 
The first time it reversed the trial court on the ground that it lacked 
authority to issue an order prohibiting disseminatibn of an arrest 
record. The U.S. Court of Appeals reversed and remanded. It held that 
the trial court did have ancillary jurisdiction to~ issue the order to 
effectuate 1ts decision in the case. But the appeals court ref used to 
rule on the appropriateness of the trial court's order, leaving that to be 
decided by the D.C., Court of Appeals on remand. This ls the remand 
decision. .i 

Cross Reference: Page 32 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

0 

RELIEF SOUGHT 

Honolulu Advf':rtiser, Inc. v. Takao 
. 580 P.2d 58 
(Hawaii 1978) 

A newspaper brought this suit challenging a judge's action in seaUng a 
preliminary hearing transcript of a controversial criminal case. 

-
HOLDING 

Sealing order affirmed. Since the hearing had been open to the public 
and the newspaper had had a reporter present, there were no constitu
tional issues involved. Further, given the judge's reasonable desire to 
minimize publicity in the interests of a fair trialt he had not abused his 
discretion in seallng the transcript. 

'~I 

BACKGROUND· 

In the underlying criminal' case a great deal of .controversy had arisen 
following the hearing judge's dismissal of a rape charge agqinst the 
defendant. The newspaper apparently wished to publish the franscript 
to allow the public to see on what basis the hearing judge had acted. 

,, The judge issued the sealing 'order, ~earing that publication would 
stimulate even greater publicity over the case, making it difficult to 
obtain a fair trial for the defendant on remaining charges. 

:_ :;-
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MAINTENANCE OF RECORDS· 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

Y OlD'lg v • Keefe ex rel. People 
381 N.E.2d 1047 

(Ill. App;, Ct. 1978) 

RELIEF SOUGHT 

A criminal record subject brought th' 
court's refusal to expunge those of h. lS appea~ protesting the lower 
convictions. He based his ·suit on 1s arrests t at ha~ not resulted in 
request for the return of all identific~~~~ ~!~~~~~ tadkdmg on appeal a 
the arrests. en as a result of 

HOLDING 
. 

Affirmed. The state expungement statute did not mand t 
ment but gave the trial judg th . a e expunge-
exercise of his discretion. ~ li~h;o~fert~o gr~~t ~xpungement in the 
found no abuse of discretion ln the d ·~ s~ 1ect s record the court 
'however, find that the statute re . em o expunge"'!ent •.. It did, 
information taken in connection w~~r:h~ :~~e~~!u{~~1~:;J. 1dent1f1cation 

(;' 

BACKGROUND 
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rJAINTENANCE OF ~ECORDS: 
AR.i.~ESTS ENDED IN DISMISSAIJ OR. NOT PURSUED 

RELIEF SOUGHT 

Kolb v. O'Connor 
142 N.E.2d 818 " cm. 1957) 

0 

Petitioners, all of whom were acquitted of criminal charges">or released 
without being charged, sought a' declaratory judgment ordering the 
Chicagq,. Police Superinten~ent to return to them fingerprints, photo
graphs and other identification data. They based their petition on a 
state statute and on an allegation of invasion of their right of privacy. 
The trial court granted relief.. c ,, ••• 

(; 

HOLDING 
\:·. (; 

Reversed. The statute requiring the state Department of Public Safety. 
·to return·. identific;:ation ret:ords upon acquittal or release without 

·· convictio~ did not apply to city police chiefs. In view of the utility of 
the identification records to the police, the fact that they were kept in 
the fi1'.~s of the ··police c(epartment subject only to limite'a exhibitiorijor 
.investigation and identification purposes, and the ab$ence of a legisla
tive policy ;to the contrary, the right of the public to effective police 
protec'ti~n"oµtweighs the petitioners' right to privacy~ 

"' 
BACKGRO{)ND 

Petitioners .were all first off enders and contended that their photo- · 
graphs would be exhibited to victims of crimes and that this would 

· ,. embarrass them •. · The court acknowledged that Illinois9had recognized a 
right of privacy, but qmcluded that, in ~he absence of a specific 
legislative mandate, the right of the individual to privacy must be 
suqordinate to the safety of the public. 

\) 
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MAINTENANCE OFJ RECORDS:: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

State v. Fish 
~.6.5 N. W.2d 737 
· (Iowa 1978) 

RELIEF SOUGHT 

~ Ci"i~ina~. record subject who had had charg~s against him dismissed 
_ ro~~ . t t 1s appe~ from a lo~er court's denial of his ex un ement 
pe~1t1on. . The. su~1ect based hrs appeal on his constitution~ rfght of 
privacy and his right to seek gainful employrnent, a.s: well as on the 
state Code. The lower court had helcl that it \vas without authority to 
grant expungement. 

HOLDING 

~ff~m~.. First, the subject had lost the right to assert his constitu-
1o~ . aims; and second, the cited Code provision gave the court 

aut orrty only over court records, not police .records • 

BACKGROUND 

The. subjec~, an ~ccountqnt, was arrested for b~ralary but the · f :..: . 
matr?n agamst him .~as later dismissed for insuffici;nt eviden~: 0i0 
convict on the ~.ecommendation of the county attorn,;.···Y's office. · ·. 

, _ ,_ li~\\B 
'Ll/' 

265 

•:;' l 

ll 
11 
!l ii 
11 
d 
11 I, 
lj 

II 
IJ 
!I 11 
I! 
11 

'/ 
!: 
u 

! 
I 
11 1l 
•! 
Ir 

! 
If 

II 
II 

0 

I! 
I 

tt 
11 

/' 

ll 
! ,, ,,; 

I 

ll l 
it 

t! ,;_: 
~ } 



. :: .. 

j) 
fiv 

- ~4-- -'1--i ~-· 

.:;_. 
Q 

·-·~ ......,,. __ ~""-··-•""" --··--"··-·---~~~~~~·--·-

MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN. DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

State v. Nettles 
315 So.2d 1339 

(La. 1979) 
<:'--..,.,_ 

I"}~.'..!~; 

In this consolidated case, two criminal record subjects who had been 
charged with felonies but not prosecuted obtained an expungement 
order from a lower court. They had based their expungement request 
on the existence of a, statute prohibiting expungement of records of 

,, subjects who were convicted of felonies; by irnplication, they argued, it 
must be p~rmissible to expunge .records of subjects who have not ".been 
so convicted. In this action the state appealed the lower court's 
expungement order. · 0 

HOLDING 

Reversed. There was no statutor¥ authority for expur,iging the subjects' 
felony arrest records. The subjects' alternative argument, that they 
should be granted expungement under the equal protection clauses of 
the state and federal constitutions, was found to be without merit. 

BACKGROUND 

The first subject was arrested on four felony charges; the second, on 
one felony and one misdemeanor charge. In both cases the district 
attorney refused to prosecute the charges. 
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MAINTENANCE OF RECORDS: 
ARREsTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

State v. Boniface 
369 So.2d 115 

(La. 1979) 

1.: 

A criminal record subject who was not prosecuted on .the charges 
against· him brought this suit seeking to compel stat~ law enforcement 
officials to obtain return of 'his records from the Federal Bureau of 

"Investigation .(FBI) and to then have his arrest record sealed. The lower 
court refused on the ground that the state expungement statute applied 
only to misdemeanors, while the subject had been arrested on a charge 
which at the time was classified as a felony. 

HQLDING 

Reversed and remanded. In light of the remedial nature of the 
expungement statute it would be unduly harsh to dehy reli# simply 
because the subject's alleged crime, currently defined as a misde
meanor, was at the time of his arrest classified as. a felony. The court 
remanded the case for the lower court to issue, an order directing 
destruction of the subject's arrest and disposition records pursuant to 
the statute and also requesting return of the subject's FBI records. 

B~CKGROUND 
) !,--

The subject was arc.rested in 1969 for possession of f!!¥Jjuana, but the 
cha,rge against him was dropped. In l 977 thc;:,~ubjec'f]earned that this 
arrest appeared on his FBI file and ,Prougnt suit to seal it, alleging 
irreparable harm arising out of use,of that record by the United States 
Bureau of Prisons and the United States Parole Commission. There was 
a state• .statute which provided for expungement in appropriate cases, 
but by fts terms it was limited to misdemeanor cases; possession of 
marijuana, though a misdemeanor in 1978, had been a felony in 1969 • 

. , 

Cross Reference: Page 33 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

Doe v. Commander, Wheaton Police Department 
. 329 A~Zd 35 

(Md. 1974) 
-~1 

0 

RELIEF SOUGHT 
_.. \ ' >r 

An arrest record subjiict, who claimed he could demonstrate complete 
innocence after charges of committing ·an unnatural 'sexual act . were 
dropped, brought suit seeking to have further dissemination of his 
record restrained, his file- expunged, any computer files erased, an 
explanatory note inserted in the court files, and any records trans
mittced to the Federal Bureau of Investigation returned. He based his 
'action on his constitutional right of privacy. The lower court dismissed, 
and he appealed. 

HOLDING 

Reversed and remanded. The subject should be allowed to present his 
case, in. light of the possible applicability of the constitutional right of 
privacy .w The fact that there was a statute explicitly .. authorizing 
expungemeri't" did not prohibit granting expungement in cases falling 
outside the provisions of that statute. 

:0:) 

BACKGRQUND 

Th~' subject, an employee of Georgetown University tali" Center, was 
arr\~sted by a store security guard, and charged with committing an 
unna:Fural and perverted s,exual act~:' The prosecution against him was 
dropped and he subsequen~ly filed suit0 to have his records expunged. He·· 
alleg~\? invasion of his constitutional right of privacy and irreparable ,, 
harm fi~om the continued existel)ce of his files. · 

Q 
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ARRESTS 

ifJ 1/ 

MAL'iTENANtE OF ~ECORDS: ,, 
ENDED IN DISMISSAL OR NOT PURSUED 

~ 
~,re R.L.F. 

25~1' N. W .2d 803 
(ii. im. 1977) o I 

i 

ll ~ ' 

•:, 'I 

RELIEF SOUGHT 

The state appealed three cases in which a lower court granted a 
'L subject's expungenient request, two based on -statutory grounds and one 

based on the court's inherent powers. 

HOLDING 

Affirmed in two cases, reversed in one. A statute providing for the 
return of identification records to subjects whose criminal proceedings · 
were terminated in their favor also implicitly authorizes the destruc
tion of their arrf!st records. This constr'uction was partially based on 
another statute which explicitly authorized arrest record expungement 
for subjects who were convicted bl1t obtained dismissal of charges upon 
successful completion of an educational program. The court reasoned 
that subjects never convicted must have been intended to receive at 
least the same relief. Another statute directing the "purging," under 
certain circumstances, of the con),?iictions of youthful 'offenders is also a 
direct~pn_ for expungement. However, where there is no .statutory 
authority for expung~ment, the court should use its inherent power to 
expunge ·only when the subject!s constitutional rights would otherwise 
be seriously infringed. Since no such infringement was shown in the 
third case, that expungement order was reversed. 

., r,; 

BACKGROUND 
1CJ (1 

T,he first s~~pject was arrested for possession of marijuana, but the 
evidence was suppressed and the state dismissed .,the· charges. The 
second subject, a minor, pled guilty to a felony charge, served time in a 
reformatory, and received an order of discharge _and, restoration ,of his 
civil rights. The third subject pled guilty to a ~misdemeanor and was 
rel~as~d before. completion of his 90 day sentence in the County 
Workhou~e. He then served 6 years in the Air Force and wa~ honorably 
discharged. He requested expungement on the ground thaf his record 
could impai'r his chances of being accepted for employment by the 
Bloomington Police Department. " 
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:\ MAINTENANCE OF . RE~~ORDS: /. 
1 

<:;:; ·.. .· ... 

ARRESTS ENDED IN DISMISSAL. OR NOT ':PURS~ED 
~ 0~ 

= 
.. In re Applegate 

398 A.2d 574 
Q (N.J. 197~) 

cert. denied, 404 ~d 1160 
(N.J. 1979) ·· " 

RELIEF SOUGHT ~1 0 

\_ 
•• • \ J 

/ . . 1 se was dismissed sought m 'v 

An arrest record s~bjec~ ~hose cr~mma ~a·ud e to ·rant the 'subject's 
this_ action an ord~r requi~mg the tr~al c~~~stJ 0~ the gground that there 
statatorily authorized expuntgeme~iti~~ to hls expungement motion. 
had been no law enforcemen oppo f\ 

HOLDING 

Denied In light ~f the~~statutory languagbs" e~ 'statingf··· tlhaa; ~;[~~e~~~~ 
• · ement in the a ence o . · 

r, ' judge rnar gra~t dexpung al 0 in the exercise of his discretion, 'deny 
opposition, the JU g~ may s ' . 
expungement. 

·'BACKGROUND 1 " 

. •.. m laint with assault and battery and 
The· subject was ch":rged by cot ~ withdrawn and the (;ase dismissed.~, 
larceny. The complamtds fwere la eg,:ement pursua.nt to state statute and 
The subject then move or expun . . ' 
was denied. · D :~ 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

State v. King 
333 A.2d 443 

(N.J. Sup. Ct. APP· Div. 1978) 
,, ,, (per curiam) 

(I 

A state prison inmate sought the sealing or expungement of records of 
two arrests on the grounds that the indictments had been dismissed. 
His request was summarily denjed and he brought this appeal. 

HOLDING 

Reversed and remanded. Where a subject is requesting the sealing or 
expunger:nent of arrest records the procedure to be followed by the 
hearing court is clearly laid out in the applicable statutes. The 
procedure includes a determination of whether there is law enforce
m~nt opposition to the petition, and an appropriate weighing of the 
int_erests involved on both sides. Since- the hearing court in this case 
had made no findings and expressed no reasons for its denial, the case 
was remanded for a full consideration. 

BACKGROUND 

The subje~t was seeking to have the records relating to two arrests 
sealed or expunged, alleging tbat the resulting indictments against him 
had been dismissed. A hearing on his petition was held, but neither the 
court nor the State seemed aware of, the controlling law. 

., Ji 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN cQJSMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

State v. San Vito 
337 A.2d 624 

(N.J. Sup. Ct. App. Div. 197.5) 
~ '1 =~-. 

.;;, 

In this action the subjects obtained an expungement order pursuant to '-~ 
state statute despite":~he Attorney General's formal objection, and, the 

11 
. state appealed. 1 ' 

HOLDING 

Reversed. By the terms of the state expungem,ent statute, when there 
is law enforcement opposition to expungement the court is limited to 
ordering sealing as a remedy. The expungement order was vacated. 

BACKGROUND 

The subjects were indicted on narcotics charges;' but the grand jury 
returned a vote of "no bill." The subjects then petitioned for expunge.:.. 
ment, and were informed by the Attorney General that he would not 
object if the subjects .would agree never .to sue the law enforcement 
officers involved in their case. They refused, and the Attorn~y General 

~:1" " • ..__., lodged a formal objection to expungement. · --

·~_/ 0 ~ _,?"'~_ 
\ 
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MAINTENANCE OF ,-RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUEQv~"'"·=-

'::.-
I 

State v. Davies 
321A.2d286 

(N.J. Union County Ct. 1974) 

RELIEF SOUGHT 

An arrest record subject appealed a lovier court's deniq.1 of his expunge
ment motion made pursuant to state statute. The lower court judge had 
interpreted the statute as stating that whena subject obtains d~smiss~ 
of his case after having evidence suppressed, he thereby war1es his 
right to expungement. ·= '"'' 

" ;J 

//'. . ,,r? 

I~( HOLDING f! i~ 
,,, f1 ~-
•1\) ,ff , 

Reversed. The portion of the statute which directei:I dcmial of expunge-
ment if the subject had suppressed highly probativyfevidence comes into 
play only if there has been law enforcement opp:.lsition to the subject's 
expungement petition. Since there had been noif'such objection here, the 
court order.ed expungement. p 

Ii 

// 
BACKGROUND !/ 

II 
The subject was arrested on, a narcotics cha,.r~e. He. was ~uccessful. in 
suppressing certain eviqence and the complaint against h1m was dis
missed~ , He then petitioned for expungement under the state statute. 
The statute directs the court to deny expungement if there is law 
enforcement opposition and if certain enumerated grou~ds for d~nial 
exist, such as _,that dismissal resulted from the exclusion of highly 
probative"evidence. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR cNOT PURSUED 

0 

RELIEF SOUGHT 

In t~,Fortenbach 
290 A.2d 31.5 

· (N.J. Essex Comty Ct. 1972) 

After charges against him were dismissed, an ~rrest record subj~ct 
'~requested expungernent of the record under authon~y ~f a statute which 
by its terms was limited to expungement of conv1ct1on records under 
appropriate circumstances. 

HOLDING 

Granted. In light of th~ general legislative concern over the ill effects 
of arrest and conviction records, the statute would be pres.urned ~o 
include authorization ':for the destruction of arrest records srnc:e t.his 
interpretation }.vould be justified under the te.rms ?f the stat;ite. ~w1~g 
to the obvious disabilities faced by this subject m c?nn~ct1on w1t.h h1s 
arrest on an extremely sensitive charge and the subjects unblemished 
record since his arrest in 1960, expungement would' be granted. ~he 
court also prohibited all dissemination of any information concerning 
the arrest. 

BACKGROUND 

The subject was arrested in 1960 for lewdness and indecen·t dress. He 
pled not guilty and the charges were dismissed •. He was subsequently 
fired from his construction job when his employer learned of the arresti 
apparently he was let go largely because of the nature of the offense 
charged. 

0 

Cross R.eference: Page 368 
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. MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

0 

RELIEF SOUGHT 

People v. A 
lf.1.5 N.Y.S.2d 919 

(N.Y. Local Crim. Ct. 1978) 

In this unusual case, two anonymous subjects, apparently <;:adets at the 
United States Military Academy, squght to avoid any possible ill effects 
flowing from their arrests on narcotics charges whicll had been dis
missed in the interest of justice. The subjects here requested that all 
records reflecting their arrest and prosecution be sealed, and that the 
court prohibit any village police officer~:"West Point milltary police, 
officers· of the Criminal Investigation Divi~ion at West Point, and any 
other police agency involved in the case from giving any testimony, 
information, or evidence against the subjects at any disciplinary pro
ceedings held by the Corps of Cadets at the Academy, the Academy 
itself, the Department of the Army, or" any other federal agency. They 
based their request on state statute. ·· 

HOLDING 

By statute the court was required to seal all records of' the case, 
making them unavailable to any person or public or, private agency 
except as provided for in Jhe statute. The court found no specific 
authority empowering it ta enjoin testimony against the subjects, but 
noted that any~,ne 'doing so would not be given access to any official 
records. The court .dh:f eIT!phasize the rehabilitative purpose ·Of the 
sealing statute to the officials of the U.S. Military Academy and 
federal government Who had filed affidavits on the subj~tt's motion. 
And finally, the court ruled that the Federal Bureau of Investigation 
should, upon being notified of the ~purt's order, return any records in.-its 
possession. · · 

BACKGROUND 
~- ' 

ll 

Few .facts are given due to the anonymous nature of the case. The two 
subjects were arrested for possession of marijuana, but on motion of the 
'district attorney the charges were dismissed in the interests of justice. 

Cr0$8·}~eference: Pages 3~ & 51 I!:. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN .DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

People v. Bell 
407 N. Y .S.2d 944 

(Crim. Ct. N.Y .. 1978) 

A criminal recor,d subject brought this suit seeking to seal his arrest 
records and obtain return of identification data /lf t~r the information 
against 1Ji111,wa,s dismissed with the n.otation "People not ready." 

,j:) 

HOLDING 

Relief denied. ~The proceeding was in effect dismissed for failure to 
prosecute, and that such a dismissal does not fall within any of the 
statutorily enumerated dispositions which are deemed to be "in favor" 
of a subject. Since the charges were not dismissed in favor of the 
subject, the sealing statute was not available to him. 

BACKGROUND. 

The subject was arrested for rape, sodomy, and unlawful imprisonment, 
but the charges were later reduced to sexual misconduct, sJ;~y.ual abuse, 
and unlawfl.11 imprisonment. The case was eventually dismissed with the 
notation "People not ready." The subject $Ought to invoke a statute 
which provided for sealing when an action is terminated "in favor of" a 
subject. The statute also enumerates which specific dispositions are 
deemed to be favorable. 

SPECIAL NOTE 

The court expressly ruled that a dismiss;;U for fa\lure to prosecute is not 
based on denial of the right to a speedy trial, which would invoke the 
sealing statute.· 
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MAINTENANCE OF RECORDS: ·~ 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

" 

RELIEF SOUGHT 

. 

Schwartz v. Schwartz 
. 406 N. Y .S.2d 253 

(Fam. Ct. 1978) 

In this c~se an arrest record subject sought return of identification data 
and. seali~g of all ar~est and prosecution records where the complaint 
ag~mst him, after bemg transferred to Family Court, was dismissed for 
fail~r~ to prose~u~e. ~t issue was whether the sealing statute was 
ap19io;ple to a civil Family coutt proceeding. 

HOLDING 
,, 

Reli~f granted. f.,Jthough the Criminal Procedure Law of which the 
~ealmg st~tute is part, is by its terms applicable to cri~inal proceed
ings only, 1t. would .constitute a denial of due process not to extend it to 
defendants m Family Court proceedings. The case was ordered sealed 
and all identification data returned. 

BACKGROUND 

!he subject was. ch~rged with assault by his wife. She filed the charge 
m the county District Court, which transferred the matter to Family 
C~urt. After several adjournments the petition was dismissed for 
fa!lure to prosecute. 

';) 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

RELIEF SOUGHT 

1•\ 

People v. Midlael L. 
362 N. Y .S.2d 989 
(Dist. Ct. 1975) 

... " c b' t sou ht to .have his arrest declared 
In this action an arrest recordd· '>lu 1ec d g and all identification records 
null and void his arrest recor s expunge ' . . 
returned, af t~r charges against him were d1sm1ssed. . 

HOLDING ., 
. . . d . art ~In the absence of facts 

·.Relief granted in part, deme m ~ ~ent ex ungement would not 
indicating the subject was com~l~~:l~~t~~n f 0 ; ref urn of identification 
be granted. The court grante h olice It refused to declare the 
records, which w~d u~oppose~tb~a~ ~a~ed o~ probable cause. However, 
arrest null and vo1 d ecfatuhse 1 ase sealed subject to reopening only upon 
it ordered the recor s o e c ' 
court order or the subject's request. 

BACKGROUND 
_ County police and charged with 

The subject was arres:e? by .~ass;unever appeared to sign an accusa
assault, but the complammg w1 nes accordingly dismissed, but on his 
tory instrument. The chabrs,e t~~d not deny the allegations in the 
motion to expunge the s~ . 1ec 1 

complainant's initial depos1t1on. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN D~MISSAL OR NOT PURSUED 

RELIEF SOUGHT 

In re J. 
3.53 N .. Y .. S.2d 69 5 

··· (Fam. Ct. 1974) 

The criminal record subject in this suit, a minor, obtained a: lower court 
order directing expungement of his name and those of his parents from 
court and police records after the case against him was dismissed at 
trial. The state sought an order vacating the expungement decree, 
arguing that the court was without authority to expunge its own or 
police records. 

HOLDING 

· Denied. The trial court had explicit statutory authority over the police 
records involved, as well as inherent authority over its own. Mainten
ance of the records would have an unquestioned serious ill effect on the 
minor, while being of no social benefit. 

BACKGROUND 

The subject was charged with unlawful assembly, acting in a manner to 
cause a riot, and possession of dangerous weapons. At trial the case 
was dismissed for failure to present a prima fade case. 

Q 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

"RELIEF SOUGHT 

Richar:d S. v. City of New York 
347 N. Y .S.2d 54 

(1973) 

In this suit a minor, who had obtained reversal and dismissal of a lower 
court proceeding in which he had been found to .be a "person in need of 
supervision," sought to also have all ~ecords re!ating to his arrest, trial, 
and adjudication expunged. He based his request on due process and 
equal protection, alleging that maintenance of the records would impair 
his educational and employment opportunities. 

HOLDING 

Denied. Where an arrest terminates in an adjudication other than a 
finding of complete innocence, the ~ourt has no authority to order 
expungement. 

BACKGROUND 

The 10-year old subject had originally been tried and found to ·be a 
"person in need of supervision." On appeal that determination was 
reversed and the proceeding against him was dismissed. 

SPECIAL NOTE 

The court observed that it was within the authority of the Family Court 
to seal its own records, and in dismissing the subject's request left open 
the possibility of a new application to the Family Court requesting 
sealing. 

/) 
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. MAINTENANCE OF RECORDS· 
ARRESTS ENDED IN DISMISSAL OR NOT ''PURSUED 

RELIEF SOUGHT 

In re Foster 
340 N.Y.S.2d 758 

(~ie Coillnty Ct. 1973) 

After charges again~t hi':I. we~e·:~disrriissed, a crimin_al record subject 
sought return of all identification records under the· state civil rights 
law· .He ~so request~~d expungement of court and police records 
ref~ectmg. his arre~t, ba\Sed on the court's inherent powers and the 
sub1ect1s right of privacy. 

HOLDING 

Relief gran~ed in part. Although the subject was entitled to the return 
or des~ruction of his identification records, there .was no statutory 
a.uthonty for expungement of the arrest records. The court ruled that 
~mce. ~her~ was an explicit legislative enactment dealing with the 
identification. re~or~s of unprosecuted arrestees, this preempted the 
cou.rt from usmg its mherent powers to dispose of arrest records. The 
court ~lso observed that, as a county court, it had no administrative 
authority over the city officials being sued. ·· · 

BACKGROUND 

T~e s~bje~t was arrested fo 19? 1. ~y the Buffalo Police Department for 
loiter~ng for purposes of sohc1tmg or engaging in deviate sexual 
beh~v1or • ~he charge was later dismissed. He brought this action 
agamst the c1ty court and police department. 
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\• MAINTENANCE OF RECORDS: 
1
1.\ ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

,, 
\\ 

'\ 
\(\ 

~ 
RELU~F SOUGHT 

Weisberg v. Police Department 
260 N. Y .S.2d 554 

(Sup. Ct. 196.5) 

\1 \: 

In thi~i case a criminal record subje~t sought ·to have his arrest. card 
., remov~d from police department records following wJthdrawal of the 
· charge:s against him. He alleged that the existence of th~ arrest record 
could harm him professionally and in his efforts to obtam government 
employrne.nt. 

HOLDING 
I. 

Denied. · .. There is neither statutory authority nor inherent power in the 
courts tci, order destruction of police department records. 

BACKGRiOUND 

In 195~f.;the subject ent~red a grocery store ~n a diabetic fit, looking for 
something sweet to eat. He was arres~ed, qut the ; charg~ w~s 

· withdrawn when he explained the circumstances. He filed this su1t 
against the village and county police departrnents. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

Wert v. Jennings 
378 A.2d 390 

(Pa. SUp. Ct. 1977) 
aff 'd per curiam, 411 A.2d 218 

······ (Pa. 1980) 

RELIEF SOttGHT 

An arrest re1~ord subject appealed in this case from a lower court's 
denial of his. expungement request after charges against him were 
dropped. .The, lower cour~ had denied relief without a hearing on the 
basis that 1t hc:id no authority to grant expungement. 

HOLDING 
\', 

Reversed and r~manded. The court does have the inherent power to 
order expungem~nt. The case was therefore remanded for a hearing at 
which the lowe1r court was directed to balance the Commonweal~h's 
interest in mah~tainlng the record against the subject's interest in 
avoiding the ill e.If ects of an arrest record. 

11 ~ •• i· 

BACKGROUND 

The subject,. who, had been a defense witness in a criminal trial, was 
indicted along with the defendant in that trial for perjury and conspir
acy on the basis 1.::>f the testimony which he gave. However, since the 
defendc:nt from th1~ cr~minal trial was acquitted on charges of suborning . 
the pequry of the ,?UbJect, the Commonwealth sought to drop its perjury 
prosecution againsit the subject in the belief that it would be unable to 
present a case. The subject then requested expungement of hi~ record 
fror:n the files of t:he State Police and the Federal] Bureau of Investi
gat1on. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN [)LSMISSAL OR NOT Pl.JRSUED 

RELIEF SOUGHT 

Chase v. King 
406 A.2d 1.388 

(Pa. Sup. -ct. 1979) 

A record subject brought this suit seeking expungement of two arrest 
records on . the grounds that one of the charges against him had been 
dismissed and he had been acquitted on the other. The lower court 
denied relief and he appealed. 

HOLDING 

Reversed in part, affirmed in part. As to the first arrest, the 
Commonwealth had failed to show any compe11ing reason justifying 
retention of the record of an arrest made pursuant to a complaint filed 
by the subject's wife after a domestic quarrel, but later withdrawn. 
The record in that case was ordered expunged. As to the second arrest, 
howeyer, the Commonwealth had made out a prima facie case against 

11 "the subject, who was later acquitted in a jury trial. Since the subject 
had not affirmatively demonstrated his innocence, and had not shown 
any ha~m resulting from that record, it was not ordered expunged. 

BACK.GROUND 

The first B!rest was made following a complaint filed against the 
subject by. lils wife after a domestic quarrel. She then withdrew the 
complaint •. The second arrest was for theft. The subject was identified 
by an eyewitness but a jury found him not guilty. 

, 

SPECIAL NOTE 

The court observed that although the subject was suspended from his 
job during his trial for theft, he was reinstated immediately upon 
acquittal. This aided the court in finding that the public interest in 
favor of retention of the theft arrest record outweighed the Interests of 
the subject. 

Cross Reference: Page 230 
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ARRESTS E~~~~A~g~ OF RECORDS: 
ISSAL OR NOT PURSUED 

Commonwealth v. Mueller 
392 A.2d 76.3 · 

(Pa. 1978) 

RELIEF SOUGHT 

A~ arrest record subject whos . 
failure to prosecute within the ~ ~ase was dismissed by the court f 
ment order' and the Commonwesaltahutory deadline obtained an expungeor 

· appealed. -

HOLDING 

Reversed. Where a h 
facie · · ' 5 ere, the Commonwealth h 
aftirm~~e against a subject, the burden the . as made out a prima 
innocenc1vely show his, nor.1culpability. If ~hsh1ftsb.to the subject to 
w . e, expungement will be denied e su 1ect cannot show 

ag~~~t t::. ~u"i,)e~.~~:~:~~ J~~:~i~gs }hne~h~de. ~:~n~7~n c~~r~h~U::c~~~~ 
m estroyed. 

BACKGROUND 

The subject was charged with . h 
~~cie ~as~ against him existed.t ~A~ ~d a magistrate found that a prima 
l~ within 180 days of the date .. ommonwealth failed to prosecute 

entitled the subject to dismissal ofAi~e co~plaint, which by statute 
granted, he filed a petition for exp· er his ~otion to dismiss was 

ungement, which was also approved. 

Cross Reference: Page 232 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED· 

RELIEF SOUGHT 

Commonwealth v. Malone 
366 A.2d 584 

C' (Pa. Sup. Ct. 1976) 

An arrest record subject against whom charges were. dismissed filed ~n 
expungement petition in w~ch ~e requested. a hearmg to present his 
claim. His petition was demed without a hearing and he appealed. 

HOLDING 

Reversed and remanded. Pennsylvania courts do have inherent author
ity to order expungement in appropriate cases. The case w~s accord
ingly remanded for a h~aring, at. which t~e lower cou.rt was mstructed 
to balance the p·ublic mterest m retent1?n an~ mamte~ance ~f t~e 
subject's arrest r~Gord against the subject's mterest m havmg 1t 
expunged. 

BACKGROUND 

.The subject was .arrested and charged with solicitation .to .commit 
involuntary deviate sexual intercourse. The. charge was d1sm1ssed at 
the preliminary hearing. 
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MAINTENANCE OF RECORDS: 
ARRESTS ENDED IN DISMISSAL OR NOT PURSUED 

S.P. v. Dallas County Child Welfare 
Unit of the Texas Department of Human ResollI'ces 

577 SeW .2d 385 
(Civ. App. Tex. 1979) 

RELIEF SOUGHT 

A criminal record subject who was released without prosecution on 
child abuse charges brought this appeal from a lower court's order 
limiting expungement of his records to those held by criminal justice 
agencies and officials. The subject argued that under the state 
expungement statute any records in the possession of the Department 
of Human Resources should also be destroyed. The lower court had held 
that the statute did not apply to the Department. 

HOLDING 

Reversed. The statute, which authorized expungement as to "all 
records and files relating to the arrest," did include the Department 
within its scope. 

BACKGROUND 

The subject was arrested in 1977 on charges of child abuse, but the 
county grand jury failed to return a true bill against him. He then 
moved for expungement of the resulting records and the lower court 
found him entitled to relief, though limiting it as stated. The Child 
Welfare Unit of the Department of Human Resources wanted to keep 
its records for use in a pending petition to terminate the subject's 
parental rights over his children. 

SPECIAL NOTE 

The court observed that the expungement order did not cover certain 
non-accusatory and investigative reports, except for any references to 
police records contained therein. 

Cross Reference: Page 54 
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Chap1~er .5 

MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL c.11~ Tf.(~ORY OFFENSES 

Statutory Standards 

The cases in this chapter, with few 
exceptions, deal with statutory provisions. 
These cases apply and interpret statutes 
that authorize courts to purge, seal or 
otherwise restrict the maintenance of rec
ords that concern juvenile offenses, first 
offenses, adult "victimless" offenses and 
other "special category" offenses. 

A substantial number of state statutes 
authorize sealing or purging of records 
pertaining to a first off ender's conviction 
of particular crimes, especially drug of
f enses.122 Many of these statutes make 
the record maintenance relief dependent 
on the type o~ sentence that the subject 
receives. They provide, for example, that 
subjects who have been physically incar
cerated as a penalty for the first offense 
are not subsequently eligible for record 
maintehance relief. 

Although most of the cases in this 
chapter concern the application of statu
tory provisions, a few general observations 
about the courts' attitude toward record 
relief for juvenile offenders and other 
special category offenders can be made. 
For example, the courts customarily inter
pret rehabilitative statutes, such as those 
at issue in this chapter, liberally to provide 
maximum benefit to parties covered bl: the 
statutes. Thus, in State v. Penn, 1 3 an 
Ohio court said that it would liberally 

122Florida Statute 893.14 (drug offense); 
Hawaii Statute 7121256 (drug offense); 
Massachusetts Statute 34-; Michigan Sta
tute 335.347 (drug offense); Oklahoma Sta
tute 63-2-l/.10 (drug offense); Arkansas Sta
tute 43-1231 and 43-1232; Ohio Statute 
2953.32., 

123369 N.E.2d 1229 (Ohio 1977). 
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interpret a state statute to find that the 
subject was a first offender and thus. en
titled to a purge order. In that case the 
subject had been convicted of robbing two 
different individuals within 15 minutes and 
the court had to decide whether the second 
offense destroyed the subject's first off en
der status. 

In addition, the cases indicate that 
courts are receptive to record maintenance 
relief for juvenile off enders because of the 
rehabilitative ~urpose of the juvenile jus
tice system. 1 It This theme runs through 
most of the cases in this chapter that deal 
with juvenile record issues. 

However, most of the juvenile justice 
statutes at issue in this chapter limit the 
recordkeeping relief ~wailable to juvenile 
record subjects t\1 a seal order. A ;urge 
order is generally not available. 12 At 
least one court explained the bias. in favor 
of sealing rather than of purging as a 
response to the fact that the statute does 
not authorize juvenile subjects to deny the 
occurrence of the criminal event in filling 
out employment applications or other writ
ten requests for information. Therefore, 
the records must continue to exist so that 
they can be used, if need be, by the sub
jects tq helg them explain the event. 126 

Anoth~( theme that runs through many 
of the cases in this chapter is the lack of 
law enforcement value in criminal history 
records of certain types of offenses. Many 

l21tSee, for example, T.N.G. v. Superior 
Court, 484 P.2d 981 (Calif. 1971). 

125See, for example, In re Antonio, 389 
N.Y.S.2d 213 (Fam. Ct. 1974); Doe v. Web
ster, 606 F.2d 1226 (D.C. Cir. 1979). 

126See, In re Smith, 310 N.Y.S. 2d 617 
{Fam. Ct. 1970). 
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courts do not ascribe much law enforce
ment value to records of juvenile offenses, 
victimless offenses or first offenses. 12 7 

Judicial Standards 

Interestingly, research identified few 
cases in which courts create a record 
maintenance remedy for juvenile offen
ders, victimless offenders or first offen
ders. A few courts, for example, have held 
that family court or juvenile· court judges 
have inherent authority to purge or seal 
juvenile records, but the courts have dif
fered about whether that authority reaches 
police records. 12 8 Two New York State 

12 7See, for example, T.N.G. v. Superior 
Court;" l/.84 P .2d 981 (Cal. 197 0; In re 
Smith, 310 N.Y.S.2d 617 (Fam. Ct. 197or.--

128Police Commissioner v. Municipal 
Court, 374 N.E.2d ~72 (Mass. 1978); In re 
Antonio, . P • .389 N. Y .S.2d 21.3 (Fam. Ct. 
1974); and In re Smith, .310 N.Y.S.2d 617 
(Fam. Ct. 1970). 

f i 

family court decisions have held that the 
Constitution's due process and equal pro
tection provisions require that the same 
degree of record maintenance relief that 
the legislature makes available to adults 
must also be made available to juven
iles .. 12 9 As a practical matter, these deci
sions are likely to have little influence 
outside of New York because the statutory 
scheme in most states provides at least as 
much, if not more, record maintenance 
protection for juveniles than it does for 
adults. 

129In re Kenneth M., 399 N.Y.S.2d 843 
(Fam. Ct. 1977); In re Tony W ., 398 
N.Y.S.2d 528 (Fam. Ct. 1977). 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Doe v. Webster 
606 F.2d 1226 

(D.C. Cir. 1979) 

A minor convicted of a federal narcotics violation who was discharged 
from probation before the end of his maximum term and whose 
conviction was therefore set aside under the Federal Youth Corrections 
Act (FY CA) brought this action to expunge any records reflecting his 
arrest and conviction. 

HOLDING 

ReHef granted. In the absence of any unusual circumstances, such as 
flagrant violation of constitutional rights, a properly arrested and 
convicted record subject is not entitled to expungement of his arrest 
record. However, to fully carry out the strong rehabilitative purpose of 
the FYCA the phrase "set aside the conviction" must be construed as 
meaning that all records showing the subject's conviction are to be 
physically removed from the central criminal files, and access to them 
granted only when necessary in the context of a bona fide criminal 
investigation. 

BACKGROUND 

The minor record subject was convicted of a federal marijuana offense. 
After serving time he was placed on probation, but was later discharged 
before the end of the maximum probationary period. Under the FYCA 
such a discharge automatic.ally sets aside the underlying conviction, but 
the meaning of "set aside" is not explicit in the Act. The subject sued 
the Director of the Federal Bureau of Investigation, the U.S. Attorney 
General, and the Secretary of the Treasury seeking destruction of his 
files. 

SPECIAL NOTE 

1. The court referred to this physical segregation of criminal records 
from the general criminal files as "expungement," though noting 
that traditionally expungement refers to physical destruction. 

Preceding page b\an\\ . . . 293 
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See United States v. Jieller, 435 F.Supp. 9)·5 (N.D. Ohio) where 
the court held that tN,e FY CA term "sef aside" does not require 
expungement. United States v. McMains, 540 F.2d 387 (8th Cir. 
1976) also held against expungement, as did 386 F.Supp. 1045, 
aff'd 537 F.2d 384 (9th Cir. 1'976). The court in Doe v. Webster 
referred to those cases, and others going the other way, and 
concluded that the issue is unresolved since the Supreme Court 
has not ruled on what "set aside" means, and the Circuits have 
disagreed. The remedy fashioned by the court is less than total 
expungement, more like sealing. 
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MAINTENANCE OF RECORDS: 
,. JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 
,, 

United States v. Doe 
556 F.2d 391 

(6th Cir. 1977) 

A minor convicted of federal ~mbezzlerrient who was discharged from 
. probation before the end of his maximum sentence and whose convic
tion was the ref ore set aside under the Federal Youth Corrections Act 
(FYCA) was denied his r~quest for expungement of all records relating· 
to the set-aside convictio)ni\nd he appealed. ·1 

HOLDING ) 
//' 

Affirmed. The FYCA provision which refers to setting aside convic
tions does not mean expunging the underlying records. No unusual 
circumstances were shown to justify expungement on b:cher grounds. 

BACKGROUND 

The minor record subject pled guilty to embezzlement from a federally
insured bank. He was sentenced under the FY CA to two years 
probation, but his motion for discharge after 17 months of probation 
was granted. Under the FYCA, discharge before the expiration of the 
maximum· sentence results in the conviction being automatically set 
aside, but the meaning of "set aside" is not explicit in the Act. The 
subject's discharge motion therefore also contained a request for 
expungement. 

SPECIAL NOTE 

The court did say that if the Federal Bureau of Investigation's files did 
not reflect the setting-aside, the minor could force correction (citing 
Tarlton v. Saxbe). · 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

Unite4 States v. Fryer 
~.5 F.2d 11 

(6th Cir. 197.5) 

., RELIEF SOUGH1' 

.·· .. ,. 

Defendant was cc1nvicted and sentenced on a plea of guilty to violations 
of the federal firearms law, specifically possession of firearms by a 
convicted felon and failure to reveal a prior felony conviction when 
purchasing a firearm. He sought to withdraw the guilty plea and have 
the sentence vac::ated on the ground that the prior felony coviction 
which was the underlying basis for the firearms charges had been set 
aside under the Federal Youth Corrections Act (FYCA). The district 
court vacated the sentence and dismissed the charges and the Govern
ment appealed. 

HOLDING 

Affirmed. A felony conviction set aside under the FYCA cannot 
constitute a prior felony conviction under the federal firearms laws. 

The court stated that the district court had correctly determined that 
the FYCA set asi1~e provision (which provides for the setting aside of 
the conviction if the defendant ,is unconditionally discharged from 
probation prior to expiration of the maximum period of treatment) is an 
expungement statute and should be .read to give the youthful offender a 
second chance free from any record of conviction. 

BACKGROUND 
/" . 

Defendant had beEm convicted of a federal smuggling violatiCsn in 1971 
and had been sentenced to a period of probation under the FYCA. When 
he was unconditionally discharged upon successful completion of the 
probationary period, the conviction had been set aside and vacated 
under another provision of the FYCA. 

. . ~ 
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· MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIR.ST OFFENSES 

OR SPECIAL CATEGO~Y OFFENSES ' 

United States v. McMains 
540 F.2d 387 

(8th Cir. 1976) 

RELIEF SOUGHT 

A minor convicted of conceaUn a f d . . 
from probation before the end gof h7 eral ~elony, who was discharged 
conviction was therefore "set asid "is ;aximum sentence am;f whose 
tions Act (FYCA) was denied ~ un er the Federal Youth Correc
records relating to 'the set-aside c~n1sv·ctre.quest dfor expungement of all 1 10n, an he appealed. 

HOLDING 

Affirmed. The language of the FYCA 
and there were no extraordinary circu do;s not aut~ori:z:e expungement, 
on other grounds. ms ances to JUst1fy expungement 

BACKGROUND 

The minor subject pled "'Uii. t . 
insured bank. He was oive~y tho concealing a robb~ry of a federally-
unconditionally discharg:d befor:~~/ea~s ~~_Probat10~ and was later 
the FYCA such a dischar e r . en o 1s probation term. Under 
cally "set aside." About ;ne es:ts m the conviction being automati
~ubject requested expungemen~n o£°g~-half years af~er his discharge the 
is authorized under the set as1 .. de cl 1s refcorhd, argwng that such action 

- ause o t e FYCA. 

SPECIAL NOTE 

This case agrees with the wei h f . . 
(D.C. Cir. 1979) which rant; "'t ~ authority •. But see Doe v,, Webster 
aside provision, calling it ~'expun~e~~~t~'f sealing under the FYCA set-
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MAINTENANCE OF RECORDS: · 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

ar ti Service U . ted States Immigration and Natur iza on 
Mestre Morera v. ru 462 F.2d ,1030 . 

(1st Cir. l972) 

RELIEF SOUGHT 
d t t' n order which was based on 

An alien sought review of an INS epo: a io im rted marijuana. He 
his conviction of conspiring to p~ssess 111~~lrhat be was sentenced as a 
sought to have the odrdherdvacat~ ~~ ~:rtificate that his conviction had 
youthful offender an ~1 a receive . . Act (FYCA) 
been set aside under trte Federal Youth Corrections • 

HOLDING 
se of the FYCA's provision for 

Deportation order v~c~ted. The purpon successful completion of the 
"setting aside''. co~viction re~ords ~~ul offender from the disabilities 

. treatment period is to fr7e t : yo econd chance free of the taint of a 
of a criminal record and giv.e him ~~ be a complete deprivation of any 
criminal record. Deportation wo 
second chance. 

BACKGROUND 
. hat 'ther an executive pardon nor 

The deportation act. provides t. nei uld revent deportation of 
judicial recommendation ~f le~;ency sh~he c~urt concluded that the 
aliens convicted of narcotic:> o enses. "t"'chnical erasure" and thus 
FYCA "set aside" procedure is more than a -- d t' n and that the . · d leniency recommen a io 
is superior to either a par ?n or thful ffenders a second chance free 
policy of the Congress ~o ~ive you 'de ~he Congressional concern with 
of all taint of the conv1ct1on overn s 
narcotics violations. · 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SJ:tECIAL CATEGORY OFFENSES 

REUEF SOUGHT 

Stevenson v. United States 
380 F.2d 590 

(D.C. Cir. 1967) 

Defendants appealed from convictions on charges of housebreaking and 
robbery. One defendant argued in part that his conviction was obtained 
by fingerprint comparisons with earlier fingerprints improperly retained 
after the earlier conviction had been set aside under the Federal Youth 
Corrections Act (FYCA). 

HOLDING 

Retention of the fingerprints after the FYCA conviction had been set 
aside was proper and the fingerprints could be used for comparison with 
prints found at the scene of the crime in the present case. 

The court reasoned that the FYCA requires only the setting aside of the 
conviction in the earlier case. But this does not eliminate the·fact that 
the accused had been arrested, booked, photographed and fingerprinted. 
The government may properly retain and use the fingerprints under the 
authority of 5 u.s.c: 300 which authorizes the Department of Justice 
to acquire, collect, classify and preserve identification and other 
records for use in the detection and prosecution of crime. 

BACKGROUND 

Two defendants were convicted of housebreaking and robbery. The 
government's case relied heavily upon fingerprint evidence based upon 
comparisons of fingerprints lifted from the crime ~cene with known 
fingerprints of the two defendants. The known fingerprints of Steven
son had been retained on file1 after an earlier conviction which had been 
set aside under the FY CA. 

~ ~~-·----~ .~,.. ·=_,....._-c;=.=- _,x: ..... ~==~-i <;-... 
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MAINTENANCE OF RECORDS; 
JUVENILE OFFENSES~--,FIRST"'"OFFENSES, 

OR SPECIAL CATEGORY 0FFENSES 

RELIEF SOUGHT 

United States v. Hall 
4.52 F.Supp. 1008 
(S.D.N.Y. 1977) 

A minor who pled guilty to a. federal bomb threat charge but who was 
discharged from probation before the end of his maximum sentence and 
who~e conviction was therefore set aside under the Federal Youth 
Corrections Act (FYCA) asked the court to .order the expungement of 
his Federal Bureau of Investigation (FBI) arrest records. 

HOLDING 

Denied. The FYCA clause which refers to convictions does not mean 
expunging the criminal records. No unusual circumstances were shown 
to justify expungement on other. grounds. 

BACKGROUND 

Th~ minor record subject pled guilty to making bomb threats by 
telephone to an airline, a violation of federal law. He was discharged 
from probation before the end of his maximum sentence. Under the 
FYCA such a discharge results in the conviction being automatically set 
aside, but the meaning of ''set aside" is not explicit in the act. The 
minor wrote to the FBI requesting expungement, which was denied on 

0 grounds that the FBI was without authority to destroy records exq~pt 
upon court order. He accordingly brought this action. ··· 

SPECIAL NOTE 
( 

See Doe v. Webster, 606 F.2d 1226 (D.C. Cir. 1979) which orders what 
amounts to "sealing" in FYCA "set aside" cases. 

.C! 
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MAINTENANCE OF RECORDS· 
JUVENILE OFFENSES, FIRST OFFENSES 

OR SPECIAL CATEGORY OFFENSES ' 

United States v. He.Her 
43.5 F.Supp. 9.5.5 

(N.D. Ohio 1976) 

RELIEF SOUGHT 

A minor convicted of a federal off ' ·" 
Federal Youth Corrections Act (FY~r;:t oro~ght ~his action under the 
tion, the setting aside of his convi t' seeking discharge from. proba
arrest, trial, conviction and i'dent'fc' iotn,, and the expungement of all his 

' l ica ion records. 

HOLDING 

Expungement denied. The FYCA cl . 
convictions does not mean expunging atu;e w?1<:h refers to setting aside 
circumstances were shown t~ J'ustif e criminal records. No unusual 

. Y expunge.ment on other grounds. 

BACKGROUND 

None were given beyond those noted above. 

>\ 
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MAINTENANCE op' RECORDS: 

() 

JUVENILE OFFENSES, FIRST OFFENSES, 
CIR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

United States v. Glasgow 
389 F .Supp. 217 
(D.D.C. 197.5) 

The defendant was convicted of illegally using the mails for importation 
of marijuana and was sentenced to three years' probation. He filed a 
motion for reconsideration and sentencing under the Federal Youth 
Corre<:tions Act (FYCA). 

HOLDING 

Motion gr~mted. The court, in discussing the FYCA set aside provlsion 
(which provides that the conviction may be set aside if the youthful 
off ender is unconditionally discharged prior ·to expiration of the maxi
mum period of treatment) said in dictum: 

"Although Sec. 5021 does not provide for the sealing of the 
offender's records when his conviction is set aside, that 
se:ction may be read as an expungement provision. * * * In 
order to effectuate the purposes of the FYCA, the court, 
under its inherent powers as an Article III court having 
equitable jurisdiction, may, in the appropriate situation, 
order the expungement and sealing of the offender's 
records." 

BACKGROUND 

Upon conviction, the defendant had been sentenced to probation as an 
adult. He sought reconsideration and sentencing under the FYCA on 
the grounds that the "set aside" provision of the FYCA constituted 
"tre~tm.ent'' that would benefit him by removing the stigma of a f elony1J 
conv1ct1on. ·· (( 
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f . MAINTENANCE OF RECORDS: 
.JUVE~LE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Fite v. Retail Credit Company 
386 F.Supp. 104.5 
(0. Mont. 197.5) 
~ 537 F.2d 3~c 

h Cir. 1976) 

A federal criminal record subject sentenced under the Federal Youth 
Corrections Act (FYCA) who was discharged from probation before the 
end of his maximum sentence and whose conviction was therefore set 
aside sued a credit reporting agency to enjoin it from disseminating his 
criminal records and to prohibit further maintenance of those records 
by th.e agency. 

HOLDING 

There is no evidence that either the FYCA or the Fair Credit Reporting 
Act were intended to conceal the existence of a set-aside conviction. 
General public policy does not support concealment, and since court 
recor:ds are traditionally public and the credit report was complete and 
;accurate the subject was denied all relief. 

BACKGROUND 

The subject pied guilty to theft of government property and received a 
suspended sentence and one year's probation under the FY CA. He was 
discharged before the end of his proba.tion period, resulting in his 
conviction being automatically set aside. He then procured employ
ment as an insurarice salesman, but was fired when his employer 
1obtained a credit report on him which included records of his arrest, 
sentence, and the setting-aside of his conviction. 

SPECIAL NOTE 

Ths court disagreed with the cases that have said that a FYCA "set 
aside" amounts to expungement. The case was affirmed by the 9th 
Circuit Court of Appeals which noted that the issues had been ade
quately covered by th~ District Court. 

Cross Reference: Page 87 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

People v. Chapman 
577 P.2d 1012 

(Cal. 1978) 
(en bane) 

'I 

The record subject in this action, convicted of possession of marijuana, 
was sentenced to three years' probation -and immediately sought to have 

:. his conviction records expunged. · ' 

HOLDING 

Denied. Under the state statute, the ~subject was not entitled to 
expungement until he had fully served out his sentence. 

BACKGROUND 

The subject pled guilty to possession of marijuana and judgement was 
entered on December· 31, 1975, imposing three years' probation. On 
January 2, 1976, the subject moved for destruction bf his conviction 
records. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Yolmger v. Superior Court 
577 P.2d 1014 

(Cal. 1978) 
(en bane) 

,-... 
• ~....: !' 

This action involved the resolution of two suits brought by the same 
record subject to obtain expungement of his conviction for ma:ijuana 
possession. One suit was brought under a state statute empowermg the 
court, upon petition, to order expungement. Before that case could be 
resolved the subject brought another suit pursuant to a new statue 
which replaced the first statute and which directed the Department Qf 
Justice to destroy all marijuana arrest and conviction records upon 
application of a record subject. The Attorney General, who. was 
opposing the subject in his first suit, had refu~ed to act on the subject's 
application under the second statute. The subject therefore brought the 
second suit to compel compliance with the new statute. 

!) 

HOLDING 

Relief granted. Since the first suit was based entirely upon the 
authority of the first statute, that case could ~ot continue o.nce ~he 
statute. was repealed. However, because the subject had complied with 
the procedures set forth in the second statute the Attorney General had 
to honor his application and de.~troy his files. 

BACKGROUND . 'Cf 

The record subject first brought a motion to expunge a four-year-?ld 
conviction for mariju~na possession, acting under a state st:=1tute which 
authorized the court~ on motion, to order the destruction" of such 
records. The court granted his motion but the Attorney Gene~al 
petitioned the state supreme court to have that order vacated. While 
the case was still unresolved the ·legislature replaced the expungement 
statute with another, which pr.ovided that upon application from a 
. record subject the Department of Justice must destroy ~l marij'-!ana 
arrest or conviction records. The subject made an appropriate applica-
tion for expungement, the Attorney General re~--ad t? act on it, and 
the subject filed a second suit seeking an order compellmg ~he Attorney 
General to destroy his files~ The two cases were consolldated for a 
single disposition. 
Cr·-' 
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r~ The court held that the second statute requiring the Attorney 
General ~pi destroy, records upon application, did not violate the 
separation of powers doctrine by encroaching upon the executive. 

2. The court also ruled that the statute did not authorize destruction 
of records of any conviction which had not completely run its 
course; the subject must have completed his punishment and the 
conviction must not still be subject to review on appeal. 

.3. The court also held that the statute did not authorize destruction 
of anonymous statistical data which might derive from the 
criminal records involved. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

People v. Rosenquist 
147 Cal. Rptr. 84 
(Ct. App. 1978) 

A trial court ordered expungement of a subject's marijuana arrest and 
conviction records and, on the basis of that expungement, denied the 
state's petition to modify the subject's probation. The state appealed. 

HOLDING 

Reversed. Under the amended statutory scheme the court no longer 
had authority to order destruction of the records. Instead, the 
procedure was for the subject to apply to the Department of Justice for 
expungement. In any case the subject was not entitled to expungement 
so long as any aspect of his punishment was not completed, and so the 
court had jurisdiction to consider the state's petition to modify the 
subject's probation~ 

BACKGROUND 

The subject, who was convicted of a marijuana offense, obtained the 
lower court order under the then-existing statutory procedure. After 
the state appealed, the statute was changeq, giving qualified subjects 
the right to expungement upon application directly to the Department 
of Justice. In the lower court proceeding the state had also sought to 
modify the subject's probation based on his. alleged involvement with 
stolen property during probation, but the lower court dismissed the 
petition based on its belief.that in granting expungement it had nullified 
the subject's conviction. Under prior case law, however, the subject's 
conviction could not be expunged until he had fully served out his 
sentence. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 1
) 

People v. Pruett 
124 Cal. Rptr. 273 

(Ct. App. 197.5) 

The record subject in this action, a minor arrested on two marijuana 
misdemeanor charges which were later dismissed, challenged the con
stitutlonality of the state seaHng statute. He argued that the statute, 
in denying sealing to marijuana a~restees, violated the equal protection 
guarantee of the constitution. 

HOLDING 

The challenged statute was unconstlt~il~nal on equal protection 
grounds. The court noted that the statute rnade sealing available to 
convicted minors, :rbut w0uld exclude this subject who had obtained 

.. dismissal of all char',ges. · \\ 

\ 

BACKGROUND ' 

The subject was arrested as a minor on two marijuanci\rnisdemeano.r 
charges. On motion of the prosecuting attorney the charges were 
withdrawn and the case dismissed. The subject's original sealing 
petition was dismissed. On appeal the 19wer court reversed, based on a 
ruling on a similc:r statute by the state supreme court. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

People v. Ryser 
114 Cal. Rptr. 668 

(Ct. App. 197/f.) 

A criminal record subject convicted as a minor of a marijuana mis
demeanor challenged the constitutionality of the state sealing statute, 
under which he was denied sealing as a marijuana offender. He alleged 
that his exception from sealing eligibility invaded his right of privacy, 
constituted a denial of due process and equal protection, and subjected 
him to cruel and unusual punishment. 

HOLDING 

Relief granted. Only the subject's equal protection argument had any 
merit. And second, that since the subject's misdemeanor record could 
serve no real future law enforcement purpose (such as providing a basis 
for enhancement of sentence in event of a subsequent narcotics 
convictiion, or being of use with respect to probation determination~ or 
a later determination of addiction), but could cause the subject 
considerable harm, the statutory scheme denying him sealing was 
unconstitutional. 

BACKGROUND 

The subject pled guilty to a misdemeanor charge arising out of h~s 
oossession of a bag of marijuana~ Under the state sealing statute, h1s 
conviction was one of a number excepted from sealing eligibility. The 
other exceptions were grounded on reasons such as the recidivism of se~ 
off enders and the need by the police to identify hard-core drug addicts 
and users, but the state was unable to show any equally rational reason 
for not sealing misdemeanor marijuana convictions. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

T.N.G. v. Superior Court 
484 P.2d 981 
{Ca.l. 1971) 
(en bane) 

Two juveniles brought suit asking that all records of their detention by 
the police be sealed. They based their action on two grounds: first, 
that their detention would subject them to nearly the same stigma as an 
arrest record; second, that the statutory scheme allowing juveniles 
treated as adults to obtain immediate sealing of their records, but 
requiring all others to wait five years (or until their majority), is a 
denial of equal protection and due process. 

HOLDING 

Sealing granted.1 In order to carry out the intent of the legislature and 
the juvenile justice system, a juvenile who was merely detained need 
not disclose th.at fact to third parties. The juvenile court, which has 
exclusive authiority over release of juvenile records to third parties, 
also need not /reveal a simple detention to any inquiring third parties. 
But the five"'lyear waiting period for juveniles does not violate equal 
protection or'1due process. 

BACKGROUND 

Three juveniles aged 151 16, and 18, respectively, were taken into 
custody under an anti-loitering statute while distributing anti-war 
leaflets outside a high school. The police detained them at the police 
station for several hours and filled out an incident report. The 18-year 
old was charged and taken to jciil. His charges were dismissed by the 
municipal court and his application to seal 'his record,s was granted 
pursuant to statute. The two younger juveniles were simply released 
from detention without being charged. This different treatment 
restricted them to the sealing statute which imposed a five-year 
waiting period. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

-
RELIEF SOUGHT-"" 

Peaple v. Taylor 
3 Cal. Rptr. 186 

(Dist. Ct. App. 1960) 

In this case the court considered whether a subject may be charged .with 
possession of a firearm by a convicted felon, where the underlying 
felony conviction had been set aside and the. infqrmation dismissed. 

~OLDING 

In light of statutory language that upon the setting aside of a conviction 
the subject shall be freed of all "penalties and disabilities" resulting 
therefrom, a set-aside conviction could not be used to prosecute a 
subject for possession of a firearm by a convicted felon. 

BACKGROUND 

Los Angeles Police Department officers found a handgun in the 
subject's possession while interrogating her. Since the subject had 
previously been convicted of attempted robbery, she was charged with 
possession of a firearm by a convicted felon. Her prior conviction had 
been set aside and the information against her dismissed upon her 
successful completion of a probationary period. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

State v. Anonymous 
378 A.2d 528 
(Conn. 1917) 

A minor charged with murder argued that the anonymity accor9ed 
juvenile offenders should survive the transfer of his case from Juvenile 
Court to Superior Court, and thus prevent the unsealing of 'his records. 

HOLDING 
' 

Records ordered unsealed. The privacy given to juvenile offenders is 
statutory only, and therefore may be statutorily withcfrawn. Here the 
legislature had provided that minors charged) with murder:- should be 
transferred to the Superior Court, ~t which time the Juvenile Court 
loses all jurisdiction.. As a result of the transfer the minor loses all 
benefits accorded to Juvenile status, including the right to have his case 
sealed.· 

BACKGROUND 

The subject w,as taken into custody at the age of 15 for murder. After 
a hearing, the Juvenile Court transferred his case to Superior Court. 
The Superior Court ordered the case files sealed pending the grand 
jurts decision on the charges. The grand jury returned an indictment 
charging the subject with murder, and the Superior Court then granted 
the state's motion.to unseal the files. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

State v~ Sobie 
343 So. 2d 73 

(Dist. Ct. App. Fla. 1977) 
(per curiarn) 

The state appealed a trial court's expungement order, granted under a 
"first offender" expungement statute, where the case record showed a 
previous conviction. 

HOLDING 

Reversed. The trial court failed to follow the explicit statutory 
requirements in granting expungement. Since the case record affirma
tively showed that the subject had a prior conviction, he was not 
entitled to expungement. 

BACKGROUND 

The subject was arrested for public drunkenness, unlawful possession of 
marijuana, and unlawful possession of ba.rbiturates. He pled nolo 
contendere, and later was granted expungement pursuant to a statute 
limiting such relief to those with no prior convictions. According to the 
case record the subject had previously been convicted of public 
drunkenness. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Village of Homewood v. Dauber 
229 N.E.2d 304 
cm. App. 1961> 

.n 

Defendant was· convicted and fined for a village traffic violation, a 
misdemeanor. The trial court ordered the village police chief to .return 
to the defendant the fingerprints and photographs taken at the time of 
arrest. The village and the police chief appealed. 

HOLDING 

Reversed. The fact that the offense was a misdemeanor would not 
constitute sufficient grounds for return of identification data. 

BACKGROUND 

The trial court apparently entered the return order on its own motion. 
The defendant did not file an appellate brief. The appellate court 
followed the rule laid dowr:i incprevious Illinois cases (Kolb v. O'Connor, 
142 N.E.2d 818 (Ill. 1957)) that sheriffs or police departments ~~y 
retain identification data in their files~ in the absence of a specific 
legislative mandate to the contrary. 

,, 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

Police Commissioner v. Municipal Court 
374 N.E.2d 272 

(Mass. 1978) 

RELIEF SOUGHT·' 

A police commissioner instituted this appeal challenging the. authority 
of a. Municipal Court judge, sitting as a Juvenile Cour·t judge~ to order 
expungement of police reco1~ds. 

HOLDING 

Vacated and remanded. The Juvenile Court judge did have the 
authority to order expungement or sealing of records of juvenile 
proceedings in order to protect the juvenile's rightsi. Those rights, 
however, must be balanced against the law enforcement value of 
maintenance and dissemination of the records. Since the Juvenile 
Court judge had apparently performed no balancing te:st, the case was 
remanded for reconsideration. . 

BACKGROUND 

In the underlying case a juvenile had been charged with an act of 
delinquency, namely assault. The victim was unavailable at the time of 
the juvenile's delinquency hearing and the complaint was dismissed with 
prejudice. The Juvenile Court judge subsequently granted the subject's 
request to order expungement of his arrest records. ,, 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST .OFFENSES, 
, OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Commonwealth v. Ferrara 
330 N.E.2d 837 

(Mass. 197 5) 

A criminal def6idant convicted of manslaughter brought this appeal, 
alleging in part that the trial court erred in ref using the defendant 
i;Ccess to juvenile records of a principle prosecution witness. The 
defendant wanted the records for use in impeaching the witness; the 
trial court withheld them on the basis of their statutory confidentiaE'l;y. \/ 

HOLDING r.;>,, 
~~,, 

( Affirmed. The relevant statute clearly intended to' confer broad 
' confidentiality on juvenile records; the trial judge had not erred in 

denying them to the defendant. 

0 

f I 

BACKGROUND 

The defendant was tried for murder and convicted of manslaughter. 
The only witn~?ss who claimed to have seen the shooting was a fourteen-
year old with a1 significant jµvenile record. · 

Cross R,ef erence: 'Page 65 
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MAINTENANCE OF ··RECORDS; 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

People v. Upshaw 
283 N. W .2d 778 

(Mich. Ct. App. 1979) 

A yo~t~ convicted under the Youthful Offender Act sought to have his 
C?nv~ct1on recor~ e~punged. 'The lower court granted his motion to 
d1sm1ss the conv1ct1on and ordered the record expunged. The state 
appealed. 

HOLDING 

Reversed. The subject could not obtain expungement under the 
Youthful Off enders A~t,. since the statutory fiv1~q-year waiting period 
froi:n the date of conv1ct~on had not passed. Also, the subject was not 
entitled to an order grantmg a new trial since no facts supporting a new 
trial had been alfeged. 

BACKGROUND 

Th~ subject was charged at the age of 17 with armed robbery and pled 
guilty to unarmed robbery. He later moved that his case be dismissed 
and his r~.co~d exp~ng~d. (The court d~tailed two possible expungement 
procedures m rev1ewmg the lower court's actions; either un'der the 
Youthful Offenders Act, or by granting a new trial and then dismissing 
the case.) · 
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MAINTENANCE OF RECORDS: 
JJJVENILE OFF£NSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

State ex rel. M.B. v. Brown 
.532 S. W.2d 893 

(Mo. Ct. App. 1976) 

A youthful offender record subject brought this action protesting the 
trial court's action in only sealing his records, when the statute under 
which ,he had requested relief directed expungement. 

HOLDING 

Additional relief granted. The statutory language, whidh used the 
phrase "expunge from all official records," did not mean that the 
official records themselves were to be destroyed (based on the qse of 
the word "from"); but .in light of that language and the common meaning 
of "expunge" sealing of the records was also inappropriate. The proper 
remedy was to physically obliterate, in some permanent manner, the 
subject's name, address, and all other identif_Ying information from t~ 
records, so that he could not be connected w1th them. Any papers not 
necessary for the court's files were to be destroyed. 

BACKGROUND 

The subject was convicted of possession of marijuana. He complete:d 
his prob~tionary period, which made him eligible for ~xpunge~ent of ~1s 
records/as a youthful offender. He filed an appropriate motion, which 
the codrt granted with the modification that thel.·r~cord.s were to_ be 
sealeci subject to access on court order only. In th1s suit the sub1ect 
sought a higher court order compelling the lower court to expunge the 
records. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CAT.EGORY OFFENSES 

RELIEF SOUGHT 

I.I 

State v. Doe 
372 A.2d 279 
(N.H. 1977) 

'I 
) 

(, 

~·J1 

In this action a record subject who had received one sentence of 
imprison111ent followed by probation and had two other cases "continued 
for sentence" appealed the ruling=of a lower court that the s~ate 
annulment statute was inapplicable to any of his r~cords. 

HOLDING 

Affirmed. An annulment statute limited by its terms to cas-es where 
the subject was sentenced to probation or conditional discharge did not 
apply to a subject who w.as imprisoned and only then placed on 
probation. Also a disposition of, ·~~pntinued for sentence" was not an 
unconditional discharge so as to ~hcitle the subject to annulment und~r 
another provisJpn of the statute. ' 

BACKGROUND 

The subject had pled guilty to three indictments. He received a split 
prisonfp~obation sentence on one indictment, and the other two were 
"continued for sentence." 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Doe v. State 
328 A.2d 784 
(N.H.. 1974} 

A criminal record subject sought to .h~ve the record o~ his con~iC:ion 
and sentence annu!E!d under the prov~s1ons of the states new cnmmal 
code which became eff ectiye after the imposition of his sentence. The 
stat~ opposed, arguing, fir~t,. that ~h~ statute. could ~o~ be applied 
retroactively and second, that even if ,it could, 1t w~~ llm1ted to cas~s 
where the subject had received probation or a condrt1onal or uncondi
tional discharge, not a fine as in the present case. 

/-OHOLDING -·:?. 

Relicef granted. Since mitigating (C!,s o~posed to punishing) la~s ~ay 
oapply retroactively and there was no evidence of contra~y 1eg1slat1ve 
intent the annulment remedy was available to the sub1ect. In the 
intere~ts of justice a rehabilitative measure available to . persons 
sentenced to imprisonment must be construed to be also available to 
those who receive the lesser sentence of a fine. 

BACKGROUND 

' 'The subject pled guilty in 1971 to willful concealment of a ping pong 
ball worth 79¢ and was fined $25 with $10 suspended. In l 9i3 a. n~w 
criminal code became effective which contained an annulment prov1si0n 
available u:nder certain circumstances to subjects sentenced to proba
tion. or conditional discharge, or.to unconditional discharge. In 1974 the 
subject went to court in an effort to avail hirvself of that provision. 
IJ 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 
' 

State v. W.J.A. 
412 A.2d 135.5 

(N.J. Sup. Ct. Law Div. 1980) 

A criminal record subject who wished _to apply for employment in a 
casino requested expungement of his three juvenile delinquency adjudi
cations, which would allow him to deny their existence on the applica
tion form. At issue was whether adjudications of juvenile delinquency 
fell within the scope of the state expungement statute. 

HOLDING 

Relief denied. Since the state expungement statute permitted expunge
ment only of convictions of crimes, and an adjudication of juvenile 
delinquency is not conviction of a crime, the subject's records could not 
be expunged. 

BACKGROUND 

The 35-year old subject wished to apply for employment in a casino. In 
order to· apply he would have to fill out the State Casino Control 
Commission's license application form. That form included, as required 
by law, a question concerning the applicant's· criminal background. This 
subject had been adjudicated a juvenile delinquent for three separate 
incidents in 1961. Under state law those Juvenile records were sealed, 
but a license applicant could only deny the existence of expunged 
records. 
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MAINTENANCE OF RECORDS; 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

State v. J.c.s. 
383 A.2d 455 

(N.J. Super. Ct. App. Div. 1978} 

. RELIEF SOUGHT 

A record subject who received a split sentence of incarceration and 
prpbation sought expungement of his record under a state statute which 
authorized expungement for persons who had served out probation 
sentences. The lower court ruled that the statute was unavailable to 
subjects who had been imprisoned, and this appeal fallowed. 

,, 

HOLDING 
(J 

Reversed. Given the legislature's rehabilitative intent as expressed by 
this statute, and since the legislature had also enacted and so was 
presumably aware of the law allowing split sentences, the expungement 
statute would be read to allow expungement where a record subject had 
served time as well _as probation. 

BACKGROUND 

The subject pled guilty to a narcotics charge and was sentenced to an 
indeterminate term in the Youth Correction Center. The sentence was 
suspended except for 30 days at 3 days per week, to be followed by 2 
years on probation. Although this l)entence was illegal under New 
Jersey law, the subject served it out in full without further incident. 

The appeals court also vacated the illegal sentence "for the sake of the 
recordt11 and substituted a proper sentence. 
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MAINTENANCE OF RECORDS· 
JUVENIL~ OFFENSES, FIRST OFFENSES 

OR SP ..... CIAL CA TEG~RY OFFENSES ' 

In re R.c.c. 
376 A.2d 614 

(N.J. Juv. Ct. 1977) 

RELIEF SOUGHT 

In this case the ,.court considered h . ~tatute specifically , directed to w d et~er t~e existence of a sealing 
Juvenile from using a more war s Juvenile records precluded a 
destruction of his records. general expungement statute to obtain 

HOLDING 

Expungement granted. The fact th ~erm '.'person" did not exclude juven~lt t~e exp.ungement statute used the 
m this case, whose motion to el es rom its coverage. The juvenile 
enforcement authority was ent1'tl dxptunge was unopposed by any law ' e o expungement. 

BACKGROUND 

Th~ juvenile record subject was ch d . . .. or indecent acts. The com la· . ar?e with sohcitmg unlawful sexual 
from attending the juvenil~ ~~~n~ w1tness was P.revented by his father 
dismissing the case for !a1'lure tormg, so the subject obtained an order prosecute. 
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.. MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

Roesch v. Ferber 
137 A.2d 61 

(N.J. App. 19.57) 

"RELIEF SOUGH). 

Plaintiff, who was fingerprinted and photographed by the co~n,ty sheriff 
:while being held awaiting the posting of bail on a speedm;g cha1~ge, 
brought an action against the sheriff to compel the ret~1.'n of, the 
fingerprints and photograph. The trial court granted the rehE!f and the _ 
sheriff appealed. ' 

HOLDING 

Reversed. The sheriff had a duty under statute to fingerprint and 
photograph all persons arrested and committed to the county jail. 
Where· no statute provides for the return of the fingerprints and 
photograph, the courts may not interfere with the discretion of the 
sheriff to retain the data in his files for identification purposes, absent 
equities strongly in favor of the complainant. 

BACKGROUND 

The plaintiff was a pre-law studen~ when he was arrested for t~e 
speeding offense. He was fingerprinted and photographed oyer h1s 
objection while waiting for his father to arnve to post ball. He 
contended that the offense was a nonserious one and that the taking and 
retention of the fingerprints caused him considerc:ble embar:assm~n~ 
and might cause him difficulties in the future m connection w1th 
admission to the New York bar. The court found these assertions to be 
tenuous and noted that the plaintiff could not in any case conceal the 
traffic violation from the bar admission committee. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL·., CATEGORY OFFENSES 

Gleason v. Hongisto 
_J 414 N.v.s:2d 93 

(Sup. Ct. 1979) 

RELIEF SOUGHT 

In this action a criminal record subject challenged his dismissal as a 
Correc~ions Officer Trainee, which was based on a. discovery by the 
corrections department that he had been adjudicated a Youthful Offen
der on a firearms charge. Youthful Offender· records are statutorily 
seal:d. The court was asked to rule on whether they could properly be 
considered by the corrections department in deciding on the subject's 
fitness for employment. 

HOLDING 

Youthful Offender r~cords were not intended to be sealed so completely 
as to deny access to them by the Corrections Commissioner in 
evaluating a job applicant whose employment would require him to 
carry a firearm and work under pressure. 

BACKGROUND 

The subject received a permanent appointment as a Corrections Officer 
Trainee with the Department of Correctional Services., He was 
dismissed shortly thereafter when the Department discovered that he 
had been adjudicated a Youthful Offender following his involvement in 
a robbery in which a firearm was used. The Department believed that 
this would bar the subject from possessing a firearm under federal law, 
which was a job requirement. 

Cross Reference: Page 38 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

People v. Robertson 
412 N. Y .S.2d 982 

, (Crim. Ct."N.Y. 1979) 

An arrest record subject who pled guilty to a lesser "violation" offense 
in satisfaction of .a misdemeanor charge sought in this action the return 
of all identification data and sealing of all records in the case. She 
base.d her request on equat protection a~d the presumption of innoce~ce 
under the state and federal constitutions, and on the state sealmg 
statute. 

HOLDING 

Relief granted under the state se~ling statute. When a ~ubject is 
charged with a misdemean~r but is allowed to ple~d . guilty t~ a 
violation, the misdemeanor is deemed to have been d1sm1ssed. Smee 
dismissal is termination ''in favor" of the accused under the statute, the 
misdemeanor arrest record was ordered sealed and the identification 
data returned. Under this fact pattern the proper sealing procedure 
was to have the Division of Criminal Justice Services r~trieve the 
computerized misdemeanor arrest record, obliterate it, and substitute 
the violation arrest and conviction. The Division was ordered to 
request any agencies to which it had transmitted the misdemeanor 
arrest record to take similar action. The records room clerk of the 
court was directed to write out the violation arrest and conviction on a 
piece of paper and paste it over the original misdemeanor charge entry. 
The cover of the court papers was ordered revised to show only the 
violation arrest and conviction. 

BACKGROUND 

The subject was originally charged with possession of ~tolen property. 
Pursuant to plea discussions she was allowed to plead guilty to a charge 
of disorderly conduct, a violation, in full satisfaction of the stolen 
property charge. 
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/ .. .MAINTENANCE OF RECORDS: 

}JlJVENILE OFFENSES, FIRST OFFENSES, 
· OR SPECIAL CATEGORY OFFENSES . 

In the Matter of Dorothy D. (Anonymous) 
404 N.Y.S.2d 876 

(Sup. Ct. App. Div. 1978) 

RELIEF SOUGHT 

A minor who had had an unjustified juvenile delinquency petition filed 
against her, which lacJ~)d"' c-merit and was subsequently withdrawn, 
appealed from the ref us al of the Family Court to expunge all mention 
of her name from Family Court records. 

HOLDING 

Reversed. The Family Court has inherent power over its own records. 
Failure to order expung~ment under the circumstances was an abuse of 
discretion. 

BACKGROUND 

The groundless juvenile delinquency petition was filed as a result of a 
family fued between the minor's mother and a neighbor. The dispute 
was settled and the neighbor subsequently withdrew the petition. The 
Family Court denied the minor's petition to expunge the records on the 
ground that the history of the minor's family problems might be useful 
to the court and the Probation Department if further petitions should 
be filed. 

The Supreme Court resisted a "temptation" to decide the case on the 
basis of constitutional rights, and based its reversal on the Family 
Court's discretionary power over its own records. Expungement should 
have been ordered because, though Family Court records are deemed to 
be confidential and not open to outsiders, the reality is that employers 
and others do gain access to such records and use them as the basis for 
such decisions as rejecting job applicants and rejecting college admis
sion applications. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

In re Kenneth M. 
399 N.Y .. S.2d 84.3 
(Fam. Ct. 1977) 

,(I 

RELIEF SOUGHT 
. . · sought expungement of all 

The record _subject m this case, a mm~~' of his arrest where his case 
court and law enforcement agency recor. . ' 
had been adjourned in contemplation of d1sm1ssal • 

HOLDING 
· d 1 t ction require that the same 

Relief granted. D~e process dauln t equda .Prtohee Criminal Procedure Law be 
al' medy available to a s un er . h 

:ad~~~=ila?le in al~ juvenile d1elti!1~u~~cais~~::~1 ~~~~ ~~t~1~!e:ii~~~ case was adjourned m contemp a io. -
the minor's records were ordered sealed. 

BACKGROUND 
· f f ·ble sexual contact with a 

a 

The subject was a~reste~ on c~arges o ~~~~urnment in contempla.tion 
thirteen-year o.ld girl. H~s ~~~io~~~~!:tio~ Counsel and the arresting 
~~f~~~,1~~ ;:.:~t~~~s~~e 0petl~ion was subsequently dismissed, though 

not onthe merits. 
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. ~MAINTENAt~CE OF RECORDS: 
JUVENILE OFF~,..,SES, FIRST OFFENSES, 

OR SPECIAL 1CATEGORY OFFENSES 
Ii 

In'. re Tony W. 
.398 N. Y .S.2d .528 
(Fam. Ct. 1977) 

RELIEF SOUGHT 
II . 

A juvenile who obtained a fa~/orable disposition of his case brought this \) 
action seeking to seal. his arr~~st record. At issue was whether or not a 
new sealing provision of the Cr.i:minal Procedure Law (CPL) which was 
written in terms of adult criminal proc1eedings should be extended to 
juveniles. 

HOLDING 

Sealing granted. Du~ process and equal protection compel the exten
sion to juveniles of any protective measures contained in the CPL. 
Since the sealing provision is a favorable one, it must be made equally 
available to juveniles. The court also found that the power to issue a 
sealing order resides as a ,constitutional matter in .. the Family Court, 
since requiring the juvenlle to petition elsewhere would impose a 
discriminatory burden. 

BACKGROUND 

Prior to enactment o§- the sealing provision at issue (CPL 160.50) the 
New York courts had rejecteqa vad~~\ty of, arguments offered in ~upport 
of efforts to ~erve orders to seal ''}uvemle arrest records. This case 
raised the issue of the application of the new law to juveniles. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

People v. Dugan 
'397 N. Y .S.2d 878 

(Dutchess County Ct. 1977) 

A record subject who was adjudicated a youthful offender sought to 
have his records sealed and all identification data returned, claiming 
that such adjudication constituted a termination of proceedings in his 
favor under the state sealing statute. 

HOLDING 

Relief denied •. Since adjudication as a youthful offender is not one of 
the enumerated terminations in favor of the accused, the subject was 
not entitled to the relief sought. , 

BACKGROUND 
~ ' 

The subject pled gtiilty to possession of marijuana, was adjudicated a 
youthful off ender, and given an unconditional discharge. 

SPECIAL NOTE 

Although the subject was not entitled to the sealing and return 
remedies requested, it a.ppears he was entitled to a lesser sealing 
remedy under a different provision of the Criminal Procedure Law, 
since that is what the district attorney argued in opposition to the 
subject's motion in this case. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST o~:?\li'ENSES, 

OR SPEC:IAL CATEGORY OFFENSES 

RELIEF SOUGHT 

In re Charles S. 
39.5 N. Y.S.2d 110 
(App. Div. 1977) 

In this very b~ief ~ecision the court ruled on an appeal from a Family 
Co~rt order d1rectmg the expungement of police records reflecting a 
sub1ect1s arrest. 

HOLDING 

Reversed. The :elevant section of the Family Court Act did not 
empower the Family Court to expunge police records. 

i/ 

BACKGROUND 

The circum~tances of the arrest were not given. The Family Court's 
order was d1rec=:ed again~t the New York City Police Department and 
the New York"C1ty Transit Authority Police Department. 
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MAINTENANCE OF llECORDS: 
JUVENILE OFFENSES, ,FJRST OFFENSES, 

OR SPECIAL CAT~GORY OFFENSES 

RELIEF SOUGHT 

" In re Hecht .· 
394 N. Y .S.2d 368 

(Sup. Ct. l 9n) 

A state legislative committee investigating the juvenile justice system 
served a legislatiye subpoena on a city pi,:obation department, seeking 
Family Court probation records on a certain juvenile. The probation 
department brought this action ·in an effort to .quash the t>Ubpoena, 
citing the statutory confidentiality given to records of juvenile pro-
ceedings. · 

HOLDING 

It was within the power of th,e committee to inspect the sqbpoenaed 
records, on application to the court, since the probation records were 
relevant and.material to the committee;s 1nquiry. 

BACKGROUND 
~ . 

The New York State Selectiv~ .Legislative Committee on Crime, Its 
Causes, Control, and Effect en Society (the Marino Committee), while 
in the process of examining the juvenile justice system, became 
concerned with a highly publicized case in whlch a teenager who 
murdered an elderly widow was discovered by the media to have been 
adjudicated a juvenil~ delinquent a few months before the murder, 
base-1:1 on a charge of rape, and comrnitteed to a youth facility. In the 
course of its investigation into the matter the Marino Committee 
subpoenaed the youth's probation records from the New York City 
Department of Probation. 

r;-, 

Cross Reference: Page 52 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

In re Antonio P. 
389 N.Y.S.2d 213 
{Fam. Ct. 1974) 

A record subject re.quested that all Family Court and police department 
records reflecting the juvenile delinquency proceedings against him be 
sealed. 

HOLDING 

Relief granted in part. The Family Court would seal its own records 
under its inherent powers, and would also order the Probation Depart
ment to seal its records under authority of the Uniform Family Court 
Rules. However, .the court found it had no authority over police 
records, though it did urge the police department to seal its records 
voluntarily. 

BACKGROUND 

No background facts given in cas.e. 
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MAINTENANCE OF RECORDS: 
JUVENILE"' OFEENSEs, FIRST OFFENSES, 

OR ~J?ECIAL CATEGORY ,,QFFENSES 

Doe v. CoWlty of Westdiester 
. . 358 N.Y.S.2d 471 
(Sup. Ct. App. Div. 1974) 

r) 

RELIEF SOUGHT 

The County of Westchester, the County Sheriff and ·the District 
~ttorney appealed from a lower court ruling enjoining the sheriff from 
disclosing the petitioner's youthful offender adjudication to the U.S. 
Army, ordering the county clerk to delete the petitioner's name from 
all public records and substitute an anonymous title and ordering the 
sealing of all papers in the proceedings. 

HOLDING 
' 

Affirmed. The provisions of a state statute (CPL 720 • .35} mandate the 
!'ondisclosure of the yotJthful offender adjudication to the Army. The 
issue" was .. , not rend.ered moot by the fact that the Army recruiter 
already knew of the arrest and youthful off ender adjudication when he 
visited the sheriff's office. Failure of the sheriff to divulge the 
adjudication would not violate section 1001 of title 18 of the U.S. Code. 

BACKGROUND 11 

The petitioner was convicted as a youthful offender and sentenced tg a 
term in prison. He applied to have his sentence modified on the ground 
that. he wished to join the Army. The sentencing court agreed to 
modify the sentence if the Army accepted the petitioner. The Army 
accepted him and he enlisted. When the petitioner later learned that 
the sheriff would disclose the arrest and disposition to the Army, he 
brought suit to enjqin the disclosure under the New York statute which 
ibar~ ~ny police agency from. making available to any public agency any 
\')ff1c1al records and papers relating i:o the case of a person adjudicated 
a\ you~hful offender! Although the Army recruiter apparently already 
knew of the youthful offe~der record, neither party pressed the 
miootness issue., because they wanted .a decision on the crucial issue of .. 
the applica>tion of the statute to the Army i.n these circumstances. · 

Cross Reference: Page 53 
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MAINTENANCE OF RECORDS: 
JUVENILE·. OFFENSES, FIRST OFFENSES, 

OR SPJ;CIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Brunetti v. Scotti 
353 N. Y .S.2d 630 

(Sup .. Ct. 1974) 

. In this case a criminal record subject with a juvenile record sought an 
order prohibiting the district attorney from using Family Court records 
in bail proceedings. He alleged that such use of juvenile records 
violated the statutory confidentiality accorded to them. 

HOLDING 

There is no conflict, in letter or spirit, between the statutory grant of 
confidentiality to Family Court records and considerat!.on of those 
records by a court in considering a subject's bail application. 

BACKGROUND 

None given as to the individual case. This action was a broad suit 
attempting to end the entire practice involved, brought by the Legal 
Aid Society on behalf of all criminal subjects with prior Family Court 
records. 

Cross Reference: Page 40 
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MAINTENANCE ,,OF RECORDS: 
JUVENILE OFFENSES," fm,ST OFFENSES, 

OR SPECIAL .CATEGORY OFFENSES 

In t~ Matter of Donald J. (Anonymous) 
325 N. Y .S.2d 235 

(Sup. Ct. App. Div. 1971) 

RELIEF SOUGHT 

A juvenile petitioned to exp~nge his ~ame ti:o,m ~l co~rt and. police 
records on grounds the pet1t1on to adjudge h1m a JUvemle delmquent 
had be~n withdrawn. The Family Court denied the petition and the 
juvenile appealed. ,, 

HO~DING 

Affi;med, but without prejudi~e to addr~ss ·9: new, more li.mited petitiop 
to the Family Court. The Family Court is WJ.thout auth~nty to expunge 
police records. However, it has inherent power oyer i~s ~wn records 
and sealing would be a proper methad,:to ensure conf1dent1allty. 

BACKGROUND 

No backgrounq facts given in this case. 

" 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

In re Smith 
310 N.Y.S.2d 617 
(Fam. Ct. 1970) 

Two juvenile subjects who were released without prosecution sought to 
obtain expung~ment of, their police and court records, citing the 
potential harm to their fttture employment opportunities. 

HOLDING 

Due to the potential harm to the subjects.' employment possi;tJillties, the 
lack of law enforcement value of their' ''records, and the general 
philosophy of juvenile justice, relief would,, be granted. The (:ourt's 
power to grant relief extended to police as well as court records. The 
appropriate remedy was the obliteration of the subjects' last names 
from all records, the records themselves to b~ preserved for possible 

· use ~1;1 statistical surveys. Since the subjects would still have to admlt 
to \t~eir arrests if asked by potential employers, the subjects' expunge
ment petitions from this case were ordered sealed, for use by the 
subjects in explaining their crlminal records. 

BACKGROUND 

The subjects, aged .. ll/. and 15, were taken into custody during a 
demonstration in front of 'a public school. , .. Juvenile delinquency 
petitions were filed against them, but at trial the counsel for the New 
York City Police Department withdrew the petitions for insufficient 
evidence • 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR. SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

State v. Marshall 
397 N.E.2d 777 

(Ohio Ct. App. 1979) 

A criminal record subject brought this action appealing the lower 
court's denial of hfs expungement petition, which was made pursuant to 
·state .statute. The lower court had held that the subject's felony 
conviction could not be expunged because he had a second conviction on 
his re\cord • . ' 

HOLDllNG 
" \\ 

Reversed. Where the subject's misdemeanor . conviction had been 
prqcured under a statute iater ruled unconstitutional, such conviction 
could not be counted as a second conviction within the meaning of the 
expungement statute. The case was remanded to allow the lower court 
to exercise its discretion as to whether to grant expungement. 

BACKGROUND 

The subject had two convictions on his record, one on a narcotics felony 
charge and one for loitering, a misdemeanor. The loitering ordinance 
was later decfared unconstitutional. The subject then sought expunge
ment under a state statute which made expungement available to first 
offenders; the lower court found that the subject was not a first 
off ender as to his felony record, due to his. misdemeanor conviction. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

Gebell v. Dollison 
386 N.E.2d 845 

(Ohio Ct. App. 1978) 

Thi~ c~se in~olv~d a~ appeal from a lower court's ruling that the 
sub}ect s traffic v~olat1on r~c()rd as a juvenile could not be considered in 
a. hce~se. revocation proceeding brought against him after he attained 
his ma1ority. 

HOLDING 

Reversed •. The juvenile records statute reryder~d confidential only the 
~ente~ce imposed~ not the fact of the .. conviction itself. Further, 
Juvenile. records ~ay properly be used against a subject in a Ucense 
revocation proceedmg. 

BACKGROUND 

The su.bject's driving privile~es were revoked due to his having accumu
!ated. m ex~ess of 12 traffic y!olation points within two years as a 
JUV~mle driver. !he r~vocaticin proceeding was brought after the 
~ub1e7t reached. his ~aiority. The lower court held the subject's 
JUVemle records madm1ss1ble, and restored his driving privileges. 
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MAINTENANCE OF RECORDS: 
JUVE~'ILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY· OFFENSES 

RELIEF SOUGHT 

State v. Penn 
369 N.E.2d 1229 

(Ohio Ct. App. 1977) 

This case involved the issue of whether a subject petitioning for 
expungement pursuant to state statute could be defined as a first 
offender where his record consisted of two convictions on closely 
related charges. 

HOLDING 

Expungement granted. Although the statute was not entirely clear, the 
subject was entitled 'to a liberal interpretation and thus would be 
considered as a first off ender for expungement purposes. 

BACKGROUND 

The subject had pled guilty in 1970 to two robbery charges. He and two 
others had, while hitchhiking, robbed two drivers within a 15-minute 
time period. Under the statute, a court had to find that a subject was a 
first offender before expungement could be granted. The statutory 
definition of "first off ender" was not entirely clear. 

----,.,..._,~ . ---"-.·~-=-..::-
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

State v. Greer 
.5.53 P.2d 1087 

(Ore. Ct. App.1976) 

In this decision, involving statutory interpretation, the state challenged 
a lower court's expungement of the record subject's conviction for 
"failure to perform the duties of a driver at the scene of an accident 
which resulted in the death of a person." The state argued that such an 
offense was a traffic offense, explicitly excluded from the expunge
ment statute. 

HOLDING 

Rev~rsed. The given crime was a state traffic offense and therefore 
not covered by the expungement statute •. 

BACKGROUND 

In 1972 the subject was convicted on the char,ge set forth above. He 
later obtained a court, order expunging his conviction pursuant to state 
statute; although the statute explicitly excluded state traffic offenses 
from its coverage. 
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MAINTENANCE OF RECORDS: 
JUVENILE OFFENSES, FIRST OFFENSES, 

OR SPECIAL CATEGORY OFFENSES 

RELIEF SOUGHT 

•:-• 

Monroe v. Tielsch 
.52.5 p .2d 250 
(Wash. 1974) 

(en bane) 

Juvenile arrest record subjects who were not convicted of the cha~g~s 
against them sued to obtain expungement of thefr complete arrest flies, 
including previous arrests as well as the ones giving rise to this action? 
They based their suit on a constitutional right of privacy and cited 
impairment of educational and employment opportunities. 

HOLDING 

Denied. The legitimate uses to which the arrest records of uncon~1cted 
juvenile.~ can be put are sufficiently valuable to justify their cont~nued 
maintenance. ~fhe philosophy of the juvenile justice system, rather,· than 
supporting exp(mgement, actually argues in favor of retention sci that 
those records may help ensure appropriate treatment of minors ~.!"1 any 
future contact with the legal system. However, in light of the s·tigma. 
attached even to mere arrestees, and since the unquestioned impair
ment of educational and employment opportunities which that stigma 
causes ls directly contrary to the rehabilltative aim of juvenile justice, 
the. court directed that juvenile arrest records may not be disseminated 
to prospective: employers or non-rehabilitative educational institutions 
under any circumstances. 

BACKGROUND 

The four minor arrestees, ages 10, 14, 14, and 16, had a total. of 25 
arrests among them on charges including rape, robbery; and assault. In 
the case out of which this expungement motion arose they were all 
charged with .indecent liberties, one was also charged with assault, and 
another with .shoplifting, possession of a dangerous weapon, and bur
glary. They sought to expunge not only the immediate arrests but all 
prior arrests. 

Cross Reference: Pages 55 & 105 0 
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Chapter 6 

,, MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

Statutory Standards 
·' 

Most of the cases in this chapter deal 
with the application and interpretation of 
state statutes which "permit and/or require 
courts to purge 'or seal criminal history 
records after the passage of a prescribed 
period~ of years during which the record 
subject has not been °incarcerated or under 
supervision and has been free of criminal 
involvement. 

A typical_ "clean record" statute per
mits a court, at its discretion, and upon 
P1tition by th~ record subject, to purge a 
conviction and arrest record if the subject 

" has been free of supervision for 10 years 
and during that time has not been arrested 
or convicted. 13 0 However, the statutes 
vary from state to state, and differ on such 
important elements as: the nature of the 
crime el+.gible fpr a clean record remedy 

" (in some states, for example, felony con-
viction records cannot ever be sealed, and 
in some states only arrest records can be 
purged); 131 the type of remedy available 
(sealing vs. purging); the length of time 
required to be ellgfble; whether a subse
quent convict.ion, or merely an arrest, 

13
,
0see, for example, Alaska Statute 6AAc 

60.100 (10 years for felony convictions); 
Kansas Statute 21-4617 (5 years, except 2 
years for municipal ordinances); Massachu
setts Statute lOOA (10 years); Minnesota 
Statute 299c. l l (10 years); Nevada Statute 
179.21/.5 (15 years, felony; 10 and 5 years, 
misdemeanor); New Jersey Statute 2A: 164-
28 (10 years); Oregon Statute 137 .225 (3 
years for certain types of offenses). 

131.Se~, State v. Hayes, 580 P.2d 122 (Nev. 
J978T. 

1/ ~ 

. " 

destroys the eligibility; 132 whether a COi1-
victfon in another state destroys eligibil
ity; u 3 and whether a conviction which 
occu1rs after the time that the subject 
establishes a clean record period, but be
fore he petitions the court, destroys the 
subj e:ct's eligibility. 1 3 i+ 

In a few states the statute does not 
establish a specific clean record period, 
but, instead, authorizes the courts to pro
vide maintenance relief based upon the 
court:'s judgment of the extent of the rec
ord s1~bject1s rehabilitation. In these states 
courts that are asked to purge or seal a 
record are likely to give heavy emphasis to 
whether or not the subject has established 
a clean record period, and for how long. 135 

The cases in this chapter indicate that 
the legislatures and the courts recognize 
that several policy interests argue in favor 
of providing record maintenance relief · 
after a record subject establishes a clean 
record period. For one thing, the prospect 
of such relief provides an incentive. and 
reward to r:ecord subjects. Second, record 
relief assists record subj~cts in obtaining 
employment and' in returning to a full and 
constructive place in their community. 
Third,\ \at some point, the extent of a 
criminal justice agency's interest in main-

l 32Se•~, State v. Petti, 361 A •. 2d 108 (N.Y. 
1976f.-

' 133 Sec~, State v •. Joselyn, 372 A.2d 118!/. 
(N.J. l 977~. ~- · 

34-3 

13 i+SeE~, State v. Tully, 376 A.2d 194 (N.J. 
1977);-

135See?, State v. 
(Kan. f 974). 

Miller, 520 P.2d 1248 

f 
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taining a record of an aged event--even a 
felony conviction--becomes quite minimal 
if the subject has been free of criminal 
involvement for a substantial period of 
time. 

Judicial Standards 

In the absence of a clean record sta
tute, courts are unwilling to provide record 
maintenance relief for offenders with con
viction records. The only cases in which 

. courts have provided relief on the basis of 
a clean record and in the absence of a 
statute involve individuals with arrest but 
not conviction records. Even then, the 
establishment of a clean record period is 
only one of several factors that courts take 
into account. · " 

For example, in United States v. 
Bohr, 136 a federal district court held that 
where an indictment was dismissed, no 
prosecution brought, the United States 
Attorney did not oppose expungement, the 
criminal record subject had apparently not 
committed a crime in 11 years, and the 
subject was an attorney seeking bar ad
mission and therefore unusually susceptible 
to injury from the arrest record; expunge
ment would be granted. 

Where conviction records are involved 

!Ssi,.06 F.Supp. 1218 (E.D. Wis. i976). 

the courts have flatly refused to provide 
maintenance relief on the basis of the 
establishment of a clean record period, 
without a statutory basis. Thus, in People 
v. Jones, 137 a Michigan court held that the 
fact that the record subject had kept a 
clean record for 10 years and had enormous 
difficulty obtaining a job because of his 
criminal conviction record did not provide 
a basis upon which any relief could be 
provided. 

In United States v. Bush 13 8 a federal 
district court said that a subject's request 
to purge a 1963 record of a federal tax 
conviction because the record caused him 
embarrassment and irreparable harm, did 
not even "remotely" set forth a claim 
under any constitutional or other federally 
created right. 13 9 

Although a court would presumably 
have authority to purge or seal a convic
tion record on the basis of the establish
ment of a clean record period, it appears 
that few, if. any, courts have ever been 
willing to provide such relief, absent a 
statutory authorization. 

137 288 N.W.2d 411(Mich.1979). 

138i,.3g F.Supp. 839 (E.D. Pa.,)977). 
() 

139See also, Commonwealth v. Zimmer-
man, 258 A.2d 695 (Pa. 1969). 
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MAINTENANCE OF RECORDS: 
AFTER SUJ:\JECT ESTABLISHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 

Hill v. Johnson 
.539 F.2d 439 

(.5th Cir .. 1976) 
(per curiam) 

,. 
An imprisoned state record subject brought suit under the federal civil 
rights laws to have an earliet· conviction declared invalid and the 
corresponding court records expunged. 

HOLDING 

The subject had failed to allege facts sufficiently extreme or unusual to 
justify expungement. · 

1:,. 

BACKGROUND 

The subject was convicted of a felony in 1956 in a Louisiana state 
court. ''He served the resulting sentence. Later imprisoned on another 
conviction; he brought suit to have the earlier conviction expunged. 
The trial court treated the action as a petition for habeas corpus and 
dismissed for failure to exhaust state remedies. The Court of Appeals 
held that the petition was improperly classed as habeas corpus since the 
defendant was no longer under restraint on the prior conviction • 
However, the court refused to order expungemer~t, finding that the 
circumstances did not justify exercise of the court's discretionary 
power (citing Carter v. Hardy, 526 F.2d 314 (5th Cir. 1976) which held 
that the court's exceedingly narrow power of expungement is limited to 
cases involving potentially unconstitutional arrests on similar extra
ordinary circumstances). 

Preceding page blank 
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MAINTENANCE OF RECORDS: 
AFTER. SUBJECT EsTABLISH~D ~LEAN RECORD PERIQO 

(\ 

RELIEF :SOUGHT 

United States v. Bush 
438 F .Supp. 8.39 
(E.D. Pa. '1977) 

A federal criminal record subject brou~ht ~n action req9estin~ that all 
federal records of his 1963 arrest for v1olat1on of t~e Int~rnal Revenue 
Service code ;be expunged. He alleged that their mamtenance was 
causing him embarrassment ~\nd irreparable harm. 

,, 

HOLDING 

Th~ subject's complai~t did not even remotely set forth a ~aim of 
infringement of any constitutional 01· other federally created right, a~d 
so did not set forth the jurisdiction of th~ federal court to hear his 
case. :~ 

BACKGROUND 
(I :\ 

The sub'ect was arrested in 1963 for. violati~n of the fegeral statute 
regulatl~lg the maintenance and oper~t~on ofist11ls. . · ,, \' 

•) 

.-.-, 

, r; 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD " 
·~ 

0 

RELIEF SOUGHT 

United States v. Bohr 
406 F .. Supp. 1218 
(E.D. Wis~ i976) ·:. 

,. 
-J.: • 

A federal criminal record subject brought this action seeking expunge
ment of all. records pertaining to his tederal indictment and arrest 
eleven years previously, where the indictment -h~d been dismissed and 
no prosecution brought. 

HOLDING 

. That where an indictment was dismissed and no prosecution brought, 
the United States Attorney did not oppose expungement, there was no 
indication that the records were needed in the interests of law 
enforcement, and the cdfuinal record subject had apparently committed 
no crime in the 11 years since the indictment and was an attorney 
seeking bar admission and was the ref ore unusually susceptible to injury 
frorn the arrest record, expungement would be granted pursuant to the 
court's inherent powers to do complete justice in cases ~efore it. 

BACKGROUND 

The subject was a Wisconsin attorney who had moved to Arizona and 
wished to take the bar examination and apply for Civil Service positions 
there. While living in Wisconsin in 1964 he had been indicted by a 
federal grand jury for mail fraud. The indictment was later dismissed, 
and there was no ~vidence that the subject had been involved in any 
criminal activity during the intervening 11 years. 

Cross Reference: Page 249 
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" MAINTENANCE OF _RECORDS: . 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD . 

RELIEF SOUGHT 

People v. Boyd 
:594 P.2d 484 
(Cal. 1979) 

A cri~inal rec~rd subject was ~harged with being an ex-felon in 
possession of a firearm, on the basis of a 1966 possession of marijuana 
conviction. The charge was set a5ide by the court on the ground that by 
law the subject's prior conviction could not be used against him because 
it had been nullified by statute. c;; 

HOLDING 

Under the clear statutory language the subject's prior -conviction had no 
legal-'existence, and so could not form the basis of an ex-felon offense. 

IJ 

BACKGROUND 

In 1966 the subject was convicted of possession of marijuana;- thaf_> 
conviction formed the basis of the present charge. In 1976 a statute 
became effective requiring destruction upon applicatio~1 by the subject, 
of records of such marijuana convictions. The subject ha.d 'fnade no 
ap~lica~ion for .destruction, but relied here on a companion statute 
which nullified any legal effects of such convictions, even though not 
destroyeq. 

(J 
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MAINTENANCE OF RECORDS:.-,_ 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

People v. McCloud 
139 Cal._Rptr. 321 

(Ct. A.pp. 1977) 

RELIEF SOUGHT 

A criminal record subject appealed from an order unsealing his records; 
the unsealing order was bas~d on the gr?und th~t the subt_ect ha.d ~ied 
when, in obtaining sealing, he had denied havmg any oth~r ~nmmal 
convictions. The subject argued that the s~cond conviction h°:d 
occurred after he became eligible for sealing, and that in any event it 
no longer existed legally since it had been expung~d. 

HOLDING 

Unseallng order affirmed. To gaiI~ r71lef under t~e sealin9 stat~t.e a 
subject must be free of other convictions at the time of his petition, 
not just during the statutory waiting peri~d.. Un~er the st~tut~ry 
language, expungement of the secon~ convic:tio~ did 11 not nullify its 
existence, so it was relevant to his sealmg application. 

BACKGROUND 

In 1962 the ,subject was convicted of forgery. 1"1 197? ~e had t~at 
conviction sealed, after _swearing that he had no other crutunal convic
tions. The state later successfully moved ~o vacate the sealing order on 
the basis that the subject was actually convicted in 1969 for battery 
and had failed to reveaL.that conviction on his application to seal. The 
subject had had the 1969 convicdon expunged. 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTAl)LISHED CLEA~ RECORD PERIOD 

Poleski v. State 
371 sd .. 2d .ffi4S 

(Dist; Ct. App~ Fla. 1979) 

RELIEF SOUGHT 

A criminal record subject .appealed fron:i ~ alor:ee~i~~:e:;~~~ ~!le~~~~ 
:~~~~~;e;~;:u!~d t~o~~~t!11~~~tG;:heaf~~~gr~he telony information was 
nolled. 

HOLDING 

Affirmed Where the subject had concealed a closely. related convicti~n 
for drivin°g under the influence in o~t~bininf the ~:alm~~:~~~e~t!~ur~~ 
felony arrest, he was actually not el!g1 le or se mg u 
The uvsealing order was therefore proper· 

BACKGROUND 

·rhe subject was arrested for driving under the inf~ence.h W~n b~ 
search turned up tw? bags o~ quaaludes he was a:o c~n~~ed of ,, 

~,~information with the1r possession, a felo~y. .~e w t" n was nolled 
d · in under the influence, but the possession l .or~a 10 .· 

.:~!~ 1~~~bJ::~~t~"'i~~~f~~ya~~:f e':l~:,e'i,,.~!'~~t~~o~~t~~~;~~o:~~d 
ursu~nt to state statute, but did not rey~al his co~v1cti~:m or ivmg 

~nder the influence. T.he statute alproh1b1~ed se~~n~a~h~e;~c~~~~g~~ 
sub· ects who had committed "sever act~ or w . h 

. , with several related offenses, not all of w.hich had th~n been nolled, t e · 
·-court found this subject ineligible under either exception. 

SPECIAL NOTE 

T~e court's discussion referred .exclusively. to sealing and un~fal~';.Y; 
although the quoted statute used the word "expunge;" presuma ~ d 
- in an earlier case, the state. Qsupreme court o~n ::;un~~':~~~' of court records unconstitutional and provided for seal mg 
instead. 
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MAINTENANCE OF RECORDS: ' 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

'~ti 

RELIEF SOUGHT 

Mtirphy v. State 
363 So.2d .581 

(Dist. Ct. App. F!a. 1978) 

A criminal record subject appealed a lov?er court's' refusai to expunge 
his records pursuant to state statute. The subjec.--t had stated that he 

'had no other convictions. The lower court judge denied expungement 
based on a presentence report on the subject which stated(-i:hat he had 
been convicted of some traffic violations. \\ 

HOLDING 

Reversed. The state had failed to properly plead and prove the alleged 
traffic violations, so they could not be used to deny expungement. The 
lower· court's reliance on the presentence report; which constituted 
hearsay evidence by a non-attending witness with no right of cross
examinatfon, was improper. 

BACKGROUND 

The subject was convicted of manslaughter, but after a successful 
appeal the state did not re-try him, entered a nolle prosequi, and let the 
statute of limitations for retrial run. The subject then moved for 
expungement of his records, swearing that he had no other convictions. 
The state opposed the motion but offered no evidence; the judge found 
a presentence i'eport, obtained after the original conviction, which 
mentioned the subject's traffic violation convictions • 
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MAINTENANCE tj\F RECORDS: 
AFTER SUBJEC~ EST ABLISl-JEDll CLEAN RECORD 

State v. Zawistowski 

PERIOD 

339 So.2d 31.5 
(Dist. Ct. App. Fla. 1976) 

RELIEF SOUGHT 

The state appealed a lower court's expungement order entered pursuant 
to state statute providing for expungement where the subject was 
released without being adjudicated guilty and had no prior convictions. 
The state contended that the disposition of tbe subject's case did not 
fall within the statutory language, so that he was ineligible for 
expungement, and that a later conviction also disqualified him. 

HOLDING 

Relief affirmed, but in the nature of sealing. The subject had been 
"released without being adjudicated guilty" under the terms of the 
statute and so was entitled to relief. The statute granted relief to 
subjects with no prior convictionsj so that a subsequent conviction was 
irrelevant. However, since the state supreme court had found expunge
ment of court records unconstitutional, the proper relief was the 
sealing of all records. · 

BACKGROUND 

The subject was arrested for possession· and sale of marijuana. He pled 
guilty to possession and the sale charge was dropped. He was , then 
placed on probation "with adjudication of guilt withheld." He com
pleted the probation period, but one month later he was convicted of 
driving under the influence of alcohol. Still later he filed a motion to 
expunge the records arising out of his marijuana ~rrest. 
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l MAINTENANCE OF RECORDS· 
AFTER SUBJECT ESTAFU .. ISHED CLEAN RECORD PERIOD 

Purdy v •. Mulkey 
228 So.2d 132 

'(Fla. App. 1969) 

RELIEF SOUGHT 

~etitioner' who was convicted of et· .· ' six months, sought to have hi f"p it l~rceny and put on probation for 
sheriff's files. The trial court gs ra~~g~pnl~tfs expunged from the county e re ie and the she~iff appealed. 

HOLDING 

Reversed. The discretion to take and . . 
to arrest lies with the sheriff d re~am fmgerprints as an incident 
expungement on strong overriding a; 'it:b~ent s~atuto~y provision for 
not.order the fingerprints expunged. ~h· e considerations, courts can
su~1ect had been acquitted. is would be the case even j.f the 

BACKGROUND 

The defendant was 17 years old when he . to probation. He brought the .. ph~d guilty and was sentenced 
alleged that a prospective em lop' esent .act1on some years later. He 
be hired unless the record waspe yer hadd mformed him that he would not 

. xpunge • 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN 

1

:-RECORD PERIOD 

RELIEF SOUGHT 

State v. Miller 
.520 p .2d 1248 

(Kan.1974) 

A reformed criminal record subject brought this suit appealing a lower 
court's denial of his expungement petition, ma.de pursuant to state 
statute. 

HOLDING 

Reversed and remanded. Although the statute gave the judge discretion 
to grant expungement rather than requiring him ~9 do so upon proof of 
the statutory prerequisites, proof of those prerequisites established a 
prima fade case for expungement, which should then ordinarily be 
granted unless compelling reasons for denial exist. 1ln light of the facts 
of this case, including the subject's commendable post-conviction 
record, the lower court abused its discretion in. denying expungement. 

BACKGROUND 

In 1965 the subject was convicted at the age of 17 of burglary and grand 
larceny, on a pleaf'OI guilty. Since that time he had served out his 
sentence, married, (1pad a child, started a business, bought a house, and 
accumulated no further criminal record beyond one speeding ticket. 
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MAINTENANCE OF RECORDS: 
AFTER SUBJEGT ESTABLISHED CJ;-EAN RECORD PERIOD 

Ward v. State 
375 A.2d lf.1 

(Md. Ct. Spec. App:. 1977) 

REUEF SOUGHT 

A crimin~ r~cor~ subject whose prosecution was dropped challenged 
the constitut1onahty of a state statute .under which the trial court 
refused to order expungement of his reicords because he had had a 
conviction entered against him before the passage of three years from 
the time that the. charge wa~ dropped. He alleged that the statutory 
scheme, under which an acep.ntted record :subject could obtain immedi
ate expungement,, denied him equal protection and due process. 

HOLDING 

Affirm:d. Sine: a subj?ct ag~inst whom prosecution has been dropped 
may stlll be tried agam, while an acquitted subject may not, the 
leg1sl~ture had a rati,onale basis for distinguishing between the two in 
grantmg expungemen1c. The statute was thelrefore constitutior:ial. 

BACKGROUND 

The subject w~s charged .on a number of coun:ts, including second degree 
murder and chlld ~Lbuse, m 1973, but the stat;e dropped the prosecution. 
In 1976 he applied for expungement pursuant to state statute. That 
statute ~llowed ticquitte?"-~;ubjects ~o obt.ain immediate expungement, 
?ut requi:e~ "noilecl" subjects to wa1t three yeiars without any interven
mg. conv1ct1ons b~fore they could request e·~pungement. Since the 
subject was convicted in 1974 of larceny the\ lower court denied his 
expungement petition. 
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MAINTENANCE OF RECORDS: 
. AFTER SUBJECT ESTABLISHED CLEAN RECORD Pl;RIOD 

' . " 

RELIEF SOUGHT 

Rzeznik v. Chief of Police 
.373 N.E.2d 1128 

(Mass. 1978) 

In this action an 'ex-£ el on whose criminal records had been statutorily 
sealed ~ppealed the revocation of his firearms licenses by a chief of 
police. The subject claimed his sealed records should be unavailable to 
the chief for gun licensing purposes. 

HOLDING 

Under ;the language of the sealing statute the chief did have access to 
the records, either as a member of a "criminal justice agency" or as a 
member of a law enforcement agency authorized access to the records 
by law. 

BACKGROUND 

The subject was convicted of ~wo s'eparate felonies in 1949 and 19.53. 
Th~ subj:gt _obtained a sealing order in 1974. He applied to the chief of 
pohce for· licenses to carry, sell, rent, and lease firearms. The chief 
knew of the subject's record but was unable to get a firm answer from 
the district attorney or the Commissioner of Probation as '"W its legal 
effect. He therefore issued the licenses. Later that year the Criminal 
History Systems Board issued a memorandum stating that sealed 
records were entir:ajy available for purposes.such as evaluating firearms 
license applications';, the subject's licenses were revoked some time 
later. ' 

'il 
0 

SPECIAL NO'TE 
c 

The subject also s1,1ed the chief for slander based on his publication of 
the fact of the subject's f elcny convictions. He argued that sealing 
erased the fact'° o~ his convictions, so legally they did not exist. 
Although the subject actually waived the entire issue by admitting to 
the convictions in a stipulation, the c:;ourt did comment that sealing 
does not erase the fact that a conviction occurred. 

Cross Reference: Page 35 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABElSHED CLEAN RECORD PERIOD 

RELIEF S(')UGHT 

People v. Jones 
288 N.W.2d 411 

(Ct. App. Mich. 1979) 
(per curiam) 0 

A criminal record supje~t sought to have numerous convictions set 
aside, new trials gran~ted and charges dismissed. He based his request 
on the fact that he had had a clean record for ten years. The trial 
court granted relief and the .. state appealed, limiting its challenge to 
one of the subject's convictions on a firearms charge. 

HOI~DING 

Reversed. The subject could not qualify for expungemeni since the 
convictions all occurred after his 21st birthday. Second, the lower 
court erred in setting aside the convictions, granting new trials, and 
dismissing the charges. The subject's statement that he had k~pt a 
clean record for ten years but bad great difficulty finding employment 
was not a legally sufficient basfo upon which to grant a new trial, and 
no valid basis was alleged. Dismissal of charges could be granted only 
under statute or for lack of evidence, neither of which applied here. 
The subject's conviction w~15 ordered reinstated. · · 

BACKGROUND 

" ' 

Between 1948 and 1966 the subject accumulated nine convictions, one 
for possession of an unregistered pistol and the others on misdemeanor 
gambling charges• IQ 1977 he moved to set aside his convictions and the 
lower court granted relief. 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 

~ .State v. Hayes 
' .580 p .2d 122 

.. - ,, (Nev~ 1978) · 
(per ~riam) 

0 

·:;"1 

' The 'state appealed a trial judge's order sealing .the records of a 
convicted criminal record subject who had been dis.~h~rged frpm 

" probation. " " " '' 
(; 

HOLDING 

Reversed. Only subjects arrested but not convict.ed were eligible for' 
sealing under the statute in question. A._.discharge·.from probation did 
no~ qualify the rec~pit~nt for such relie!· o 

BA.tKGROUND .. 
-;-1 

(~ ,, •( ,_. 

,The subject was convicted of cheating while gamblingp ,Placed on 
probation, and later discharged. H,e then sought an order, pursuant to 
state statute; sealing his arrest and conviction records. The lower 
court grant¢{'d the order. 
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MAINTENANCE OF RECORDS: "" 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 

In re R 
407 A.2d 1263 

(N.J. Sup. Ct. App. Div. 1979) 

A ·record subject who was convicted of att~mpted rape appealed in this 
case from a lower court's denial of his expungement petition. He had 
sought. rellef ~n~er a state statute allowing expungement after ten 
years 1f the . subJec: had . kept . a clean record, but excepting from 
coverage various crimes, mcludmg rape. The lower court ruled that 
since a rape conviction was excepted from coverage, so was attempted 
rape. 

(1 

1

HOLDING 
il 

Reversed. The statutory exception is re.stricted to the named crimes, 
and all lesser . .ioffenses such as attempt or conspiracy may be expunged. 
The case was~remanded for a ruling on the merits. 0 

BACKGROUND" u 
'\• 

The subject was tonvlct;,d ini\96l of atte~pted, rape, and applied for 
expungement in l.?7'8 pursuant to state .statute~ That statute allowed 
expungement where the subject had kept a dean record· for t.erl years 
from the time of the convlction involved. . . c 

SPECIAL NOTE 

The court observed that expungement was limited to a single convic
tiop. Where, as here, a subject also had earlier· convictions, he could 
not progressively go back requesting expungement on the ground that 
the later convictions had never occurred because they were e}Cpunged. 
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MAINTENANCE OF RECORDS~ 
AFTJ;.R SUBJECT ESTABLISHED CLEAN RECORD 

State v. Josselyn 
'" .. 372 A.2d 1184 
(N.J. Monmouth County Ct. 1977) 

RELIEF SOUGHT 

CJ 

0 

PERIOD 

(,' 

This case involved the issue of whether, under a statute ~pt~orizing 
expungement on1y if the subject has had no subs~quent conv1ct1o~s ~or 
ten years following the conviction sought to be expunged, a conv1ct1on 
in another state would block expungement under the statute. 

D 

HOLDING , '\. . 

Expungement denied. In vie~.pf the legisl~tive intent. ~derl¥ing the 
expungement statute it would b~,.<;ibsurd .. to ignore conv1ct1on~ m other 
states in ruling on an expungement'petition: Si~ce t~i~ ~ubjec~ had been 
convicted in another state five years -¥ter the conv1ct1on he sought to 
expunge, his petition was dismissed. · 

BACKGROUND 

The subject was convicted in 1959 of p~tlt la~cen~. !"17 h~d no f,yrther 
record in New Jersey, but was convicted m. V1rgm1a m 1964 for 
obtaining telephone service by fraud. The. N~w Jersey expungement 
statute provided for expungement of a conv1ct1on. only when .ten years 
had passed with no further convictions entered agamst the subject. 

0 

362 

•'.,. 

('. 

0 
:..._i 

i,\ 

! I .. 
• 0 

f 

''!! 
,/ 

MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 
\) 

State v. Tully 
376 A.2d 194 

(N.J. Sup. Ct. App. Div. 1977) 
(per curiam) 

0 

A record subject With arr~t and convlctlon records in 1966 and 1974 
sought to have the 1966 records expunged. He based his request on a 
state statute authorizing expungement of conviction records five years 
after a conviction, when the subject can show there have been no 
intervening convictions. The lower court granted expungement and the 
state appealed. , 

"HOLDING 

Reversed. ·The l'bwer court judge was in error in interpreting the 
statute as only r,equiring::.- five years without another conviction to 
justify expungement. The subject must show no intervening_convictions 
at the time he requests expungement, not merely for the first five 
years foUowigg the conviction he seeks to 'have expunged. Since this 
subject did have a 1974> conviction he was not ~ntitled to expungement. 
The court also observed that 'the statute empowered expungement of 
conviction records only, not arrest records. '' 

·P YI 
BACKG,ROUND 

" 
-.· _ , ,, Cl·. f'' ·.i ' • 

The subject'\v'as,,colwicted of a disorderly per~ons offense in 1966, and 
of a feder.al narcotic~ violation i_n J974. In 1976 he-"brought suit seeldng 
to expunge the 1966 records. 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

D 

~~~-") 

--\\ (~~ 

RELIEF SOUGHT 

In re Fontana 
369 A~2d 93.5 , 

(N.J. Sup. Ct. App. Div .. 1976) 
(:, \ 

tf 

A criminal record subject appealed from a lower court's~ refusal to 
expunge his records pursuant to a state statute providing ,for expunge
ment after ten years if the subject had not been .convicted elf further 
offenses. The judge had based his denial solely on his belief that the 

,, ~tatute1 which provided for expungement of ".e_ criminal conviction," 
was inapplicable to the subject since he ha.d been convicted of cb,e,rges 
~linder'six.Jndictments. , ' -

HOLDING 

Reversed. Where the incidents .giving rise to the six, indictments 
against the subject were committed by the same participant~ ls ,a short 
period of fime, the rehabilitative purpo~e of the expungement statute 
Nstified viewing the subject's record'='as cor;isisting of one. conviction. 
Since 'Che lower court judge had stated that . he would· have granted 
e~pungement if the statute were applicable, the case was remanded f.or 
entry of.an order of expungement. 

B(\CKGROUND,, 

I~" 1962 t!:ie subject and {)two others brok{4'fr1to a delicatessen anp ,stole 
. some beer and soda. About a week later they broke into a television 
store, a motor vehicle, a market, q.nd a private dwelling, steallQg a .·· 
number of articles. Th~ subject was subsequently cfiarged in six 
indictments with breaking apd entering and larceny, and pled guilty on 
all counts.· In this action h1(s6iught expufigement based on a statute 
allowing expungement, after ten years, of "a criminal conviction" if no 
further convictions h~d fntervened. 
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. MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 

State v. Fetti 
361A.2d108 

(N.J. Sup. Ct. App. Div. 1976) 

.· .. A crimin~ record subjecte appealed from a lower court's refusal to 
,expunge h1s records pursuan~ to ~. state statute providing for expunge~ 
~ent ~ter a ten-yea: dean recortj period. The lower court judge based 
h1s denial o~ the subject'~ recent indictment, to which the subject had 
pled not guilty. The subject argued that he was entitled to expunge
m~nt as lon~ as he ha~ ~ompleted the .statutory ten-year waiting period 
w1th,out another conv1ct1on. He also claimed that the indiCtment had no 
probative value and should not provide grounds to deny expungement. 

HOLDING 
/ 

ii 

Af~~rmed. The .statuto~y ten-year period is only a limit on the subject's 
ab1llty to C,\pply for expungement, not a limit on the hearing judge's 
re~iew of the Sl_Jbject's petition~ An indictment ls a· proper basis upon 
w~1ch to d~ny expungement, especially since, if the subject is ac
quitted, he may reapply for expungement. 

BACKGROUND 

Iri 1964 the subject pled guilty to .. a:rtarcotics charge! In 1975 he filed 
an expungement petition pursuant to state statute~ He was indicted 
that same day on four narcotics chargestto whkh he pled not guilty.· 
Tile expung~rrent sta~}J.t.~ require_d ~n part that ten years must have 
passed from r~he date of the c<:>nv1ct1on sought to be expunged with no 
subsequent convictions. ' ' 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 

State, v~ D'Angerio 
.30.5 A.2d 827 

(N.J.l"Sup. Ct. Law Div. 1973) 

A crimfoal record subject ~ith two convictlor'i's, the second of which had 
e_been expunged, sought to alsq have the fir$t. conviction ·expunged. 
~}hough the state ,, statute barred expungement where there was a 
subsequent conviction within ten years, the subject argued that the 
expungement of his second conviction rendered it non-existent. 

HOLDING 

Relief denied. Th~ statute was clearly not intended to allow subjects to 
start with their latest conviction and ~ork backwards, expunging each 
conviction in ,turn on the basis that .. the later convictions no longer 
existed. Rather the statute was restricted to instances where a subject 
had maintained a clean record following the conviction sought to be 
expunged. ,,:!\ 

,_, 

BACKGROUND 
•\ 

The subject was convicted in 1953 of larceny. That conviction was 
expunged in 1973. In this action the subject requested expt,mgement of 
a 1938 conviction for stealing a motor vehicle. During the hearing on 
his motion the 1953 conviction came to light. " 

,;c 

' " 

366 

0 

(} 

1 ,, 
p 

l 
l 

't, I 
I 
I 
I 

f \ 
i 
I 
I 

"""' ~ 
I 

r· 

i) 

. /} 

{) 

MAINTENANCE OF RECORDS: 
AFTER SUBJECT. ESTABLISHED CLEAN RECORD PERIOD 

REL!EF SOUG~1, 

Application of Raynor 
. 303 A.2d 896 

(N.J. Super. Ct. App .. Div. 1973) 

(7 

A criminal record subject ,,"'(,hose conviction record was expunged 
brought this action seeking expungement of her arrest record as well. 
She claimed she had had trouble obtaining employment because of her 

.. arrest record, and argued that a statute providing for the expungen:ient 
of convictions for disorderly offenses should be read to include ex
pungement of arrest records. 

HOLDING 

Denied. In light of the statutory language and other evidence of 
legislative intent the court would not interpret the statute to include 
expun~ement of arrest records. 

BACKGROUND 

In 1965 the subject 'was convicted of shoplifting. Her.conviction record 
was expunged, but she arg4ed that statutory language directing ex
pungement of "all evidence of said conviction'' 1ncluded arrest record~. 
The court, in deciding against her, noted that I/ the legislature had 
recently enacted a bill providing for the expungement of arrest records 
of persons not convicted, but the Governor had vetoed the biH. The 
Governor's reasoning was that possible adverse effects of an arrest 
record can be prevented by sealing without physically destroying the'J, 
record. The court, therefore, treated tJ:ie issue as unresolved in New 
Jersey and declined to decide it as a judidal matter, preferring to leave 
the issue up to the legislature. ,, 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD 

RELIEF SOUGHT 

~ 

In re FC>rtenbach 
290 A.2d 31.5 

(N.J. Essex County :Ct. 1972) 

PERIOD 

After charges against )]J,m were dismissed, an ~rrest record subj~ct 
, requested .expung~m1ent of the recprd under authon~y ~f a statute which 
by its terms was4Imited to expungement of conviction records under 

1;: )< 

apipropriate circumstances. 

HOLDING o 

Granted. In light of the general legislative concern over the ill effects 
of arrest and conviction records, the statute would be. pres.urned ~o 
incll .. ~e authorization for the destruction of arrest records smce t.his 
interpretation would be justified under the terms of the stat~te. ?wi~g 
to the obvious disabiliti~s faced by this subject in c:>nn~ction w1t.h his 
:arrest on an extremely sensitive charge and the sub1ect s unblemished 
record since his arrest in 1960, expungement ~ould be. granted. ~he 
court also prohibited all dissemination of any information concerning 
the arrest. 

BACKGROUND 

The subject was arrested in 1960 for lewdness and indecent dress. He 
pled not guilty and' the cha:ge~ were .dismissed. He was subsequent!~ 
fired from his construction Job-when his employer learned of the arrest, 
apparently he was fot gqJargely because of th; nature of the offen~e 
charged. 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT EsTABUSHED CLEAN RECORD PERIOD 

(/ 

RELIEF SOUGHT 

State v. Blinsinger 
276 Ao2d 182 

(N.J. Sup. Ct. App. Div. 1971) 

This appeal involved whether a subject's conviction on a disorderly 
persons charge barred him from obtaining expungement of an earlier 
conviction for breaking and entering with intent to steal. The state 
argued that the state expungement statute prohibited expungement if 
there was any subsequent convic.:t:Jon, criminal or otherwise, within ten 
years. The state also contended that breaking and entering with intent 
to steal was the equivalent 0L1burglary, a cr,ime specifically excepted 
from the coverage -0f the statute. The lower court granted relief and 
the state appealed. 

HOLDING 

Affirmed. Wheh the statute allowed expungement of a "criminal 
conviction" unless there was a "subsequent conviction,ti the subsequent 
conviction must also pe criminal to bar expungement. Since a dis
orderly persons offens~ was not regarded as criminal, the subject was 
not ineligible on that basis. Breaking and entering with intent to steal 
was not identical to burglary and could be expunged. 

,c~·==1) 

BACKGRO(JND 
1; . 
' 1 . 

Trye.subject pled guilty in 1937 to breaking and '~ntering with intent to 
steal. In 1959 he was ,convicted of simple assault and battery, a 
disorderl:Y persons offense. The 1959 conviction was ordered expunged 
in 1969, and shortly thereafter the subject brought a proceeding to have 
his 19.37 records expunged also. 
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MAINTENANCE OF RECORpS: 
AFTER SUBJECT ESTABLiSHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 

State v. Cbelson 
2.50 A.2d 445 

~, ' 

, (N.J .. Bergen County Ct. 1969) 

A criminal record subject instituted this expungeme~t proceeding, 
seeking expurfgement of records relating to h~s 1955 'pet1t larceny and 
traffic violation convictions. He based h1s request on ~he state 
expungement statute and cited denial of employment .due to h1s .record. 
The state opposed on the &rou~~ that the. subject also had a 1957 

,, . conviction and was therefore mellg1ble for relief. 

0 

HOLDING 

,,Expungement denied. Under 'the terms of the sta;ut~, which allo~ed 
·relief only where there were no. subsequent. co.nv1ct1ons, the subject 
could not obtain expungement of h1s 1955 conv1ct1ons. 

. 

BACKGROUND 

on -January 19, 1955, the subject was convicted o~ petit lar<:eqy and a 
traffic violation. In 1957 he was convicted·"of pet1t larceny m another 
county. 
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MAINTENANCE. OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD PERIOD 

RELIEF SOUGHT 

Phoenix v. District Attorney 
407 N.Y.S.2d 790 

(Onondaga Colmty Ct. 1978} 

A criminal record sub;ect sought to have his identification records 
returned and his arrest and prosecution records sealed following/favor
able termination of the charges against him. He based his suit &n state 
statute. The State oppo~ed on the ground that the statute should be 
unavailable to a subject with a prior felonyconviction. o. 
HOLDING 

Relief granted. The statutory language and policy provide no basis for · 
denying relief to a subject simply on the basis of a prior record. While 
relief may be denied in the interests of justice, and the subject's prior 
record may be a factor in that determination, this subject's one prior 
felony conviction and his attempts to rehabilitate himself while im
p~isoned did not support denial of the relief requested • 

.::;:.1 

" BACKGROUND 

The subject, who was serving time on his prior conviction, was 
apparently denied some aid in his rehabilitative attempts due to the 
"confused" state of his record. He brought this action in an attempt to 
clear his file of all records reflecting cP,.,arges which had terminated in 
his favor. 

() 

371 " 

f/ 

'·' 

(~ 

I 
ti 

11 

j 

! 
I 

l 

I 
·, 

\ 
J 
ll' 
I 
l 
! 
I 
j 
! 

( \ 
'' 

' 



' '~) 

0 

r 

t·"· 

/,• 

0 

,-• 
, 

> , 

.. () 

C) 

'''°'\ .· 
0 

0 

( . 

"· 
· ... -... 

0 

0 N 

·\, 

o . 

(l 

/ , 

0 

'. 

N 

/i 

I 
I 

.,.c~ 

' } 

I 

l 
r 



MAINTENANCE OF RECORDS: 
AFTER SUBJECT ESTABLISHED CLEAN RECORD·., PERIOD 

RELIEF SOUGHT 

People v. Connor 
351 N.Y .S.2d 67 
(Dist. Ct. 1973) 

A prosecutor sought to unseal the records of suqjects who had obtained 
statutory..,sealing but, as discovered later, wereJA·-iotJactually entitled to 
it under the terms of the statute. 

HOLDING 

Sealing orders set aside. In light of the statute's clear, intent to seal the 
records of only those individuals with otherwise clear records, these 
subjects, who as later discovered did have other convictions, were not 
entitled to the statutory relief. 

BACKGROUND 

The subjects were all convicted of marijuana offenses. Pursuant to 
state statute their convictions were adjourned for twelve months in 
contemplation of dismissal. Upon the passing of twelve months with no 
further reported offenses, their records were sealed. After sealing, it 
was discovered that each subject had in fact been convicted of some 
other offense during the waiting period, and thus should not have been 

, granted sealing. 
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"' rn.., ~~~1:°ENANCE OF RECORDS: 
AFTER .,U...,Jfa ... 1 ESTABLISHED CLEAN RECORD PERIOD 

Commonwealth v. Zimmerman 
2.58 A.2d 69 .5 

(Pa. 1969) 

RELIEF SOUGHT 

The commonwealth appealed a lower ' . 
record subject's expungement petit' couri; orde: .granting a criminal 
been granted under the court' . lon. e pet1t1on had apparently 
subject's rehabilitation. The sc~~erent powers, on the basis of the 
power to order such relief. monwealth challenged the court's 

HOLDING 

Reversed. The lower court . h . 
expungement of criminal records was wit out authority to order the 
law basis for such relief and th~ There was no statutory or common
dlrective to the State Poiice to ma.t'onrtd~r ra~ ~ontrary to the legislative am cnmmal records. 

BACKGROUND 

The subject, a former beer distributor . . 
to remit taxes to the City of Phlad 1 ,;as con~ict:d m 1964 for failing 
~e, alleged that he was out of th: Pb a. ~n ~ls expunge!11ent petition 
u~surance company' and was completelyeer f usmedssb, wo~king for a life 
his record. ,, re orme ut stlll hampered by 
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MAINTENANCE O'fl RECORDS: 
AFTER SUBJECT ESTABLISHEQ: CLEAN RECORD 

RELIEF SOUGHT 

,~! 

State v. Cframbers 
.533 P.2d ~76 
(Utah 1975) 

PERIOD 

the state appealed a lower court's expungement o.rder, which the cou~t 
had entered on its own moti~n. The state challenged the statutor~ basis 
for the court's order, and 'Claimed that expungement was not m t,he 
public interest. 

HOLDING 

Expungement order affirmed. While the lower court did have authority 
to expunge the subject's records, ~t had ~pparently conf.used two closely 
related statutes when issuing orders m suppor~ of ;ts expungement 
ruling. The appellate cD"urt found no abuse of d1scret10~ by the lower 
court, and held that expungement could reasonably be said to _have 1?een 
in the public interest..." The case was remanded to be altered to 
eliminate the statutory confusion. 

BACKGROUND 

The subject was convicted of making a profit of public mon~y and of 
misusing public funds. After serving out his sentence he was discharged 
from probation in 1973. In 1974 the trial court expunged his record .on 
its own motion. Under the state statute, the court may expu~ge on. its 
own motion and issue certain specified orders to carry out its rulmg. 
Another statute gives any qualified person the righ.t to move ~or 
expungement and apparently sets out different supportmg orders which 
the court m~y issue. The court here seemingly ordered e~pung:ment 
under the first statute, but issued supporting orders conta1~~d m ~he /, 
second .. - (Supporting orders were described as, for example, sealmg c 
records and setting aside convictions.) 
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Chapter 7 

MAINTENANCE OF RECORDS: 
AFTER SUBJECT RECEIVED GUBERNATORIAL PARDON 

As noted in the introduction to Part II, 
a pardon is an absolution of a crime which 
relieves the guilty party of most of the 
legal consequer:i,ces of the conviction. Most 
states vest the pardon power in their gov
ernor pursuant to a grant in either the 
state constitution or a statute, or some-· 
times both. 

The provisions governing the exercise 
of the pardon power ordinarily do not pro
vide for t~,e automatic or routine sealing or 
purging of records of convictions for which 
the individual has been pardoned. Instead, 
the custor;pary record maintenance prac
tice appec:~rs to be to enter the fact of the 
pardon on: the subject's criminal history 
record, in the same way that an acquittal 
is entered onto a subject's record. 

Only a few cases have been found that 
<'address the recordkeeping effect of a par
don. Oddly, most of these decisions are 
from the state of Pennsylvania. The deci
sions are unanimous in ho~ding that a 
pardon--at least for reasons other than 

I 
(,' 

<I 

375 

innocence--does not give a subject a right 
to a seal or purge order. However, the 
language in these cou_rts' opinions suggest 
that if the pardon had been given because 
of the subject's innocence, these courts 
would have provided record maintenance 
relief. 1 4 0 · 

The pardon decisions present perhaps 
another example of the fact that when 
considering record maintenance relief, 
courts tend to look to the "bottom line." 
Did the subject truly commit a crime? If 

r the answer is yes, the record has utility to 
criminal justice agencies. But if the 
answer is no, the record is of little utility 
and retention of it may do an injustice to 
the subject. It appears then, at least on 
the basis of the few reported pardon deci
sions, that the courts treat pardons as no 
more--but probably no less--supportive of 
record relief than an acquittal. 

ii.oSee, for example, Commonwealth v. 
HomISOn, 385 A.2d 443 (Penn. 1978). 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT RECEIVED GUBERNATORIAL PARDON 

RELIEF SOUGHT 

People v. Glisson 
372 N.E.2d 669 

(Ill. 1978) 

A criminal record subject brought his action seeking return of all 
identification data and expungement of his records, consisting of one 
arrest with conviction and seven arrests without prosecution. He 
apparently based his request on both state statute and on his receipt of 
a gubernatorial pardon for his conviction. 

HOLDING 

Expungement denied. The granting of a pardon does not entitle the 
recipient to expungement; and second, that the statute authorized 
expungement only where the subject had no previous convictions. Since 
this subject's record began with his one conviction, he was denied all 
expungement. Pursuant to statute, however, the court did order return 
of identification information taken in connection with the seven un
prosecuted arrests. 

BACKGROUND 

In 1942 the subject was convicted of contributing to the delinquency of 
a minor. Between 1950 and 1958 he was arrested seven more times, but 
was always released without being charged. In 1974 the subject's 1942 
conviction was pardoned by the Governor of Illinois. 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT RECEIVED GUBERNATORIAL PARDON 

RELIEF SOUGHT 

,_, 

Commonwealth v ... Binder 
407 A.2d 50 

(Pa. Sup. Ct. 1979) 

A criminal record subject who received a guberryatorial pardon was 
granted expungement on that basis, and the Commonw~alth appealed. 

HOLDING 

Reversed. A gubernatorial pardon for reasons other than innocence did 
not entitle the 'recipient to expungement. 

BACKGROUND 

The subject pled guilty in 1955 to bu~gl~y and related charges, and in 
1957 to disorderly conduct and res1stmg arrest. In .1974 he was 
pardoned for both offenses by ~he Govern?r ?f Pennsylvania. I~ 1976 he 
applled for expungement of his 1957 conv1ct1on, and the court issued an 
order airecting the district attorney, cou~t. clerks, a:id ~tate and local 
police to turn over their records, and requ1rmg the d1stnct. att?rney to 
request return of records from the Federal Bureau of Invest1gat1on. 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT RECEIVED GUBERNATORIAL PARDON 

RELIEF SOUGHT 

Commonwealth v. Homison 
385 A.2d 443 

(Pa. Sup. Ct. 1978) 

This ~ase involved the issue of whether a gubernatorial pardon provides 
a basis for expungement of a subjec;t's criminal record. 

HOLDING 

The grant of a pardon by the Governor for reasons other than innocence 
does not entitle a subject to expungement. 

BACKGROUND 

The subject pled guilty to a narcotics charge, but was subsequently 
· pardoned by the Govet:nor of Pennsylvania. He then requested expunge

ment, but was denied relief by the lower court after it found that the 
pardon wa,s not based on the subject's innocence. 
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.. MAINTENA ERNATORIAL PARDON AFTER SUBJECT RECEIVED GUB '\ 

Cohen v. Barger 
314 A.2d 353 

(Pa. Commu. Ct. 1974) ,., 

RELIEF SOUGHT . ted criminal re.cord 
. f hether a conv1c . d n Thi case involved the question o wt based on a gubernatorial par o s . 1 d to expungemen 

subject, is ;.·ent1t e h bject's innocence. which was not based on t e su 

HOLDING does not entitle the based on innocence A gubernatorial pardon not 
. ·ent to expungement. r:ec1p1 

11• • 

.. ~)? 

ijACKGROUND d battery and indecent 
d 'lty to assault an d from the 

In 1964 the subjedcotutpl~is s~~tence and receivhie.d a fsulel i~~ ~~iladelphia 
ult He serve h t'me of t s ca ' - , ~+ asG~~ern~r of Pennsylvania. Atl. tde wfth a lower court's expungemen .. t had comp ie 

Police DepahrtmSte~ Police had refused. order, butt e a e 
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MAINTENANCE OF RECORDS: 
AFTER SUBJECT'. RECEIVED GUBERNATORIAL PARDON 

RELIEF SOUGHT 

Doe v. Salmon 
378 A.2d 512 

(Vt. 1977) 

This action involved a deterrnination of the public's right of access to records of gubernatorial pardons. 

HOLDING 

Such records are available for public access, A gubernatorial pardon Is 
an official act, of which by law a "Te cord must be kept. Such records 
are public. The court found no statutory authority for withholding the 
records, and ruled that a determination by the Governor that disclosure 
would be against public policy is not eriough to justify secrecy. The 
court finally held that even the fact that the Governor had promised 
some of the pardon recipients that their records would be confidential 
did not empower him to prevent release of the information. 

BACKGROUND 

This case originated as a class action brought by a member of the state 
Parole Board and a recipient of a gubernatorial pardon. They sought, 
and received, a court order prohibiting the Governor and other state 
officials from making public any information relating to certain par
dons. A number of news media representatives intervened on appeal, 
asking that the records be declared public. They claimed the right to 
publish the names of those pardoned and the crimes for which they had been pardoned. 

Cross Reference: Page 104 
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PART·m 

SUBJECT ACCESS 
TO CRIMINAL HISTORY RECORD INFORMATION 

Statutory Standards 

Today, the right of subjects of criminal 
history records to inspect their records is 
nearly universal. The Department of Jus
tice's Regulations authorize subjects to in
spect federally held criminal history rec
ords. l It 1 The LEAA Regulations require all 
criminal justice agencies that have 
accepted LEAA monies in support of a 
criminal history records system to permit 
subjects to inspect their criminal history 
records. l 1t 

2 Moreover, about 40 percent of 
the states have adopted their own legisla
tion which permits criminal history record 
subjects to inspect their records. 

The right of subjects to inspect their 
records is generally coupled with a right to 
challenge the accuracy and completeness 
of their records. Indeed, one of the basic 
purposes of statutory inspection rights is to 
permit criminal record subjects to correct 
and update their records. Not suprisingly 
then, the federal access scheme, and many 
of the state schemes, do not give record 
subjects a right to obtain an actual copy of 
their records, unless mere review and in
spection is insufficient because the subject 
wishes to challenge the accuracy or com
pleteness of a particular part of the rec
ord. 

Judicial Standards 

The court decisions that have con
sidered the subject access issue make clear 
that .the courts are quite sympathetic to 
enforcement of statutory access ri~hts. 
For example, in Ferguson v. KeJ~, 1 3 a 

141 28 C.F.R., Sect. 20 • .34. 

1
1t

2 28 C.F.R., Sect. 20.2l{g). 

li+ 3 455 F.Supp • .324 (N.D. Ill. 1978) •. 

Preceding pag~ ~lank 
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federal district court held that the FP.lI 
may not avoid or delay compliance with a 
FOIA/Privacy Act access request merelly 
because of the difficulty of that request 
(although in Ferguson the court required 
the subject to make his request more 
specific). 

In Cleaver v. Kelley, 1 i+i+ a federal dis
trict court, although upholding FBI delays 
in processing FOIA access requests because 
of the extraordinary volume of requests, 
was responsive to the subject's claim that 
some access requests should be given pri
ority treatment because of exceptional 
need or urgency. 

In those relatively rare instances where 
a statutory access right does not exist, the 
few courts faced with this situation have 
usually been willing to find a constitutional 
basis for an access order. If, for example, 
the information is used as a basis for 
taking adverse action against the subject, 
the courts have said that the Fifth Amend7 
ment's due process clause requires a gov
ernment agency to allow a record subject 
to examine his file. 1 i+ 5 

In another constitutional case, a federal 
court of appeals panel ruled that a prisoner 
has a limited constitutiona.l right to have 
inaccurate information removed from his 
corrections file. Naturally, in order to 
exercise this right a subject must be given 
at least partial access to his file. 1 i+ 6 

On the other hand, at least one older 
case held that a subject does not have a 
right of access to his criminal history files 
under common law or constitutional 

11ti+4.27 F.Supp. 90 (D.D.C. 1976). 

11
•

5Gardner v. Florida, 430 U.S • .349 (1977). 

146
Paine v. Baker, 595 F.2d 197 4th Cir. 

(1979). 
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theories. l It 7 The court stated in an ad
visory discussion that, inc, the absence of 
specific statutory authority for· subject 
access, the general rule is that criminal 
files, in this case charging information, is 
confidential. 

In cases where the information being 
sought by the subject is not strictly crim
inal history data, bi.it instead, involves sub
jective or evaluative information, the 
courts have resisted subject access 
attempts. In those instances, the state's 
interest in maintaining the confidentiality 
of · the records is high (in contrast to the 
state's interest in withholding criminal his
tory records from record subjects). Thus in 
Smith v. Flaherty, 1 1te Ex parte Farley, 1 1t 9 

i1t 7Whittle v. Munshower, 1.55 A.2d 670 
(Md. 1959) cert. denied 362 U.S. 981 (1960). 

l 1t 8 t;.65 F.Supp. 815 (Pa. 1978). 

i 1t 9 570 S. W. 2d 617 (Ky. 1978). 

I/ 

c:J 

ff l 

-----------

and Turner v. Reed, 15 0 the courts rejected 
subjects' attempts to get access to psychi
atric records or other evaluative materia,l. 
However, in light of the Supreme Court's 
decision in Gardner v. Florida, 151 these 
records probably could not be used as a 
basis for taking adverse action against a 
subject unless the subject is given. a right 
of inspection. 

In sum, if a statute or regulation pro
vides for subject access to his criminal 
history records, as is the case today in 
most jurisdictions, or, in the absence of a 
statute or regulation, if the subject's rec
ord is used to make an adverse determina
tion about the subject, or if the subject 
wishes to challenge the accuracy or com
pleteness of the record, the courts are 
likely to provide the subject with access. 
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15 0 538 P.2d 373 (Ore. 197 5). 

151 4-30 U.S. 349 (1977). 
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RELIEF SOUGHT 

SUBJECT ACCESS 

Gardner v. Florida 
430 U.S. 349 

Cl9n) 

A state criminal record subject who received the death penalty 
challenged the sentence on the grounds that the sentencing judge relied 
on a confidential pre-sentence report which was not fully disclosed to 
the subject. 

HOLDING 

Vacated and remanded. The state violated the subject's constitutional 
due process rights and right to the assistance of counsel in sentencing 
him to death on the basls of information which was not disclosed to him 
or his counsel. In light of the seriousness of the death penalty, the 
sentencing procedure could not be justified on the grounds that releas
ing the confidential information would impede pre-sentence investiga
tions, unduly delay the sentencing procedure, disrupt the rehabilitative 
process or inhibit the discretion of the trial judge. Further, failure of 
defense counsel to request the deleted portion did not constitute a 
waiver of the cons~itutional error. The death sentence was vacated, 
and the case was remanded to the trial level for re-sentencing. 

BACKGROUND 

The subject was convicted of first-degree murder by jury trial. After a 
separate sentencing hearing the jury recommended a life sentence, 
stating that there had been mitigating factors behind the subject's 
crime which outweighed the aggravating circumstances. In determining 
sentence the trial judge used a pre-sentence investigatory report 
prepared by the Florida Parole and Probation Commission, parts of 
which had been deleted from the version of the report made available 
to defense counsel on the grounds that the deleted portions were 
confidential. Defense counsel did not request access to the full file. 
The judge sentenced the subject to death, citing aggravating circum~ 
stances and factual information contained in the confidential portion of 
the pre-sentence report that had not been examined by defense counsel 
or the defendant. 

Preceding page blank 391 
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SPECIAL NOTE 

Although six justices agreed on the decision, there was no agreement on 
an opinion. Three justices would have reversed on the grounds that the 
death penalty is cruel and unusual punishment. 
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RELIEF SOUGHT 

SUBJECT ACCESS 

Paine v. Baker 
595 F.2d 197 

(4th Cir. !979) 
cert. denied, 444 U.S. 925 (1979) 

An imprisoned state criminal record subject sought access, pursuant to 
the federal civil rights law (42 U.S.C.A. 1983), to his state prison file 
and all interdepartmental memoranda relating to him~ He argued, in 
the alternative, that he should be granted relief based on an inmate's 
constitutional due process right to have erroneous information expunged 
from his records. 

HOLDING 

Relief denied. While a prisoner has no constitutional right of access to 
his file, he does have a limited constitutional due process right to have 
inaccurate information removed from his records. To assert that right, 
the prisoner must specify what part of his record he is disputing; he 
must allege that the information is false; and he must claim that the 
challenged information has been relied upon to a constitutionally 
significant degree. This last reqltjrement has two components: first, 
the prisoner must show that the type of decision which the information 
was used to make is constitutionally significant, such as denial of parole 
or revocation o~ probation; and second, the prisoner must show that the 
type of error - in his file is significant, such as an inaccurate or 
incomplete entry in his criminal records, rather than a merely technical 
mistake which would not influence the administrative decisionmaking 
process. 

The court held that in order to have raised the constitutional issue 
under the civil rights law, the prisoner must first have asked the prison 
officials to correct his file and been denied. Since this prisoner had 
made no request, his complaint was dismissed. 

3~ACKGROUND 
~-:~-:---' 

The prisoner styled his action as a request for production of documents 
under Rule 34 of the Federal Rules of Civil Procedure. The district 
court treated the petition as a complaint under the Civil Rights Laws 
and granted relief. The Court of Appeals reversed. 
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SPECIAL NOTE 

In holding that a state prisoner does not have a constitutional right to 
access to his prison file, the court relied on Franklin v. Shields,_! 569 
F.2d 800 (4th Cir. 1978) and concluded that an across-the-boards rule 
of access "would clearly be an overwhelming administrative burden." 
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SUBJECT ACCESS 

Coralluzzo v. New York State Parole Board 
.566 F .2d 37 5 
(2d Ck. 1977) 

cert. denied, 435 U.S. 912 (1978) 

•\ 

RELIEF SOUGHT . ~ 

In this case an imprisoned criminal record subject sought access to his 
. s:tate prison file under the federal civil rights laws. 

HOLDING 

Access granted. Under the particular facts of this case, when the 
subject claimed that the Parole Board, in setting his minimum period of 
imprisonment, had relied on erroneous information in his file which a 
state court had ordered stricken from his record, where the issue could 
only be resolved by granting the prisoner access, and where there would 
be no prejudice to the state since the subject had alrea:jy seen most of 
the file and the state could still withhold material for good cause, 
access would be granted. 

BACKGROUND 

The subject pled guilty to a narcotics charge and received an inde
terminate sentence, at which time he obtained an order from the state 
court deleting from his probation report an unsupported statement that 
he had organized crime ·connections. The Parole Board set his minimum 
period of imprisonment at 5 years, although he requested the statutory 

. minimum of 1 year. The Board gave as part of its reason that the 
subject had "high-level" narcotics connections, suggesting that the 
stricken information may have still been relied on. The subject brought 
this suit to gain a rehearing and access to his file. 

SPECIAL NOTES 

I. 

2. 

Here the court held that New York's statutory Minimum Period of 
Imprisonment hearing is subject to the due process clause since it 
'involves a liberty interest--i.e., it)s~an integral par.t of the parole 
release process. · 

The court emphasized the, "narrow scope of our holding" on the 
access issue: the only way the issue can be resolved is through 
disclosure. · 
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RELIEF SOUGHT 

SUBJECT ACCESS 

Smith v. Flaherty 
465 F.Supp. 815 
(M.D. Pa. 1978) 

An imprisoned federal record subject brought suit under the Freedom of 
Information Act (FOIA) and the Privacy Act to compel the release of a 
variety of documents withheld from him by the Federal Bureau of 
Investigation and Federal Bureau of Prisons (FBP). 

HOLDING 

Access to some documents withheld. More information requested on 
other documents. The subject's presentence report and a memorandum 
from his federal probation officer to the sentencing judge are both 
court records and thus exempt from disclosure, despite their use by the 
FBP. Psychiatric and psy:lnological reports loaned to the FBP by the 
District of Columbia government are exempt from disclogure, since the 
D.C. government is specifically exempted from the FOIA and that 
exempt status still applies to documents transmitte_? to ~ non-exempt 
agency. But mere unsupported allegations by tfie ,FBP tha~ other 
documents were exempt from disclosure because they were provided by 
confidential sources were insufficient and more detailed affidavits must 
be filed with the court to allow it to rule on their status. 

BACKGROUND 

The subject had received, on request, a number of documents pertain~ng 
to him, but brought this action to compel release of other records which 
he had been informed would not be given to him. 

SPECIAL NOTE 

The court stated that the FOIA makes all agency documents available 
unless specifically exempt by the act. To show the applicabili~y of an 
exemption, detailed affidavits or oral testimony must be submitted so 
th~~ trial court can make an independent assessment. In this case, the 
FB.P must submit "a more detailed statement of the nature of the 
confidential information and a better description of the confidential 
sources." 
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RELIEF SOUGHT 

SUBJECT ACCESS 

Ferguson v. Kelley 
455 F.Supp. 3211-
(N.D. Illo 1978) 

A Federal Bureau of Investigation (FBI) criminal record subject who, in 
the course of a Freedom of Information Act (FOIA) suit, learned that 
the FBrmight have records on him in locations other than the Central 
Records System sought a court order directing the FBI to extend the 
search he had originally requested to include other. FBI recordkeeping 
systems. The FBI argued that such a search would be burdensome and 
that the subject should be required to initiate a new request. 

HOLDING 

Relief denied. Although the FBI may not plead difficulty as a defense 
to a search request, this subject's original FOIA request had been in 
such general form as not to impose any duty on the FBI to search its 
field offices. Also, since the. subject should have learned a year ago 
from an FBI affidavit in tf'le case that only the Central Records Sy~.tem 
had .been searched, he had waited too long to be entitled to a court 
order expanding the search. "' 

BACKGROUND 

After exhausting administrative channels the subject brought a FOIA 
action against the FBI to compel disclosure of withheld information. 
During that suit he realized that the FBI, in response to his original 
general request for his records, had searched only its Central Records 
System, but that there migpt be information on him in the F.BI's 
electronic surveillance indeJCes as well as in records kept by four field 
offices. He accordingly sought a court order requiring the FBI to 
search the indexes and the field office systems. 
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RELIEF SOUGHT 

SUBJECT ACCESS 

Cleaver v. Kelley 
427 F .Supp. 80 
(D.D .. c. 1976) 

A Federal Bureau of Investigation (FBI) record subject brought suit to 
compel production of documents which he had requested under the 
Freedom of Information Act (FOIA) after being told that due to the 
heavy volume of FOIA requests cefng · processed production of the 
documents would be de~ayed past the statutory deadline. 

HOLDING 

Expedited disclosure ordered. Although<=<lelays are generally justified in 
light of the volume of requests and the FBI's first i~/first ~ut p~licy, in 
some cases exceptional need or urgency may entitle an md1vidual to 
priority treatment. Since the subject her\r .was.facing trial in less than 
one month for attempted murder and assq'-!!t with a deadly weapon, and 
since there was evidence indicating that the FBI may have been closely 

. involved in the activities out of which the charges against the subject 
arose an~ the ref ore might have helpful inf ormati~n not,'. otherwise 
available to him, the subject's request would be exped1ted. The FBI was 
ordered to produce the documents within three weeks. 

BACKGROUND 

The subject had filed his FOIA request almost ten months prior to 
bringing this suit. The FBI had refysed to p~ocess ~is reques.t wi~hin ~he 
statutory deadline, citing their "chronolog1ca! pohcy" of f1rst m, .first 
out, a procedure which had been judicially approved for ordmary 
requests .• 
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Ex parte Farley 
570 S.W.2d 617 

(Ky. 1978) 

In this actio~ the commonwealth's Public Advocate sought acc•::ss to 
records comp1led for use by the state supreme court in reviewing death 
penalty cases. He based his demand on the state Open Records Law and 
on the constitutional right of due process. 

HOLDING 

Access denied. The records in question, as information compiled for 
use by members of the court in reaching their decisions was neither· 

.subject to the Open Records Law nor obtainable on th: basis of due 
process. They would become public records once examined by the 
court, but not before. '' 

BACKGROUI\"D 

Under Kentucky law the supreme court was re~'f-ed to review all 
cr~mlna~ cases result~n~ in imposition of the death penalty. To· aid in 
this review, the Administrative Office of the Courts was required also 
~y law, ~o compile ~ertaln information for use by the justices. 'This 
rnformat1on was to ~mclude the records of all post-1969 cases ln which 
the death penalty was imposed, as well as data on the criminal 
defendant in the case under review. Presumably this would at a 
minimum, include the prior criminal history of the defendant: The 
~ubli~ :'-dvocate sought access to those files for use in challenging the 
rmpos1t1on of the death penalty, and to challenge the constitutionality 
of the death penalty statute. , 
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Whittle v. Mwishower 
15.5 A.2d 670 

(Md. 19.59) 
cert. denied, .362 U.S. 981 (1960) 

'\". 

The administr~~} of the estate; of f"l\deceased record subject brou~ht 
suit to obtain an order directing the state police to produce any 
information in their possession relating to criminal charges allegedly 
made against the decedent. The administrator's purpose was .to clear 
tfie decedent's name, as~well as to "protect" himself. 

HOLDING 
\~::-.:: 

\' 

The court found that procedurally it had as yet no jurisdiction to f)~ar 
the case. However, in a purely advisory discussion, the court stated 
that unless there is specific statutory authority for disclosure, the 
general rule is that police records are confidential. No such authority 
appeared to support the administrator's request. 

;)'k~ 

BACKGROUND~ 
,-. .;.~ 

,, The decedent allegedly had been charged by co-workers with defective 
, work. Th~ administrator claimed that these charge,~'··- led to the 

decedent's demise, that formal charges were made against the decedent 
for having made defective material, and that the state police had 
information in their possession reflecting the charge which would help tY 

clear the decedent's name. 
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Hetherington v .. Murphy 
.387 N. Y .S.2d 46.3 
(App. Div. 1976) 

In this very brief decision, a record subje~t appealed the lower court's 
denial of his request to be furnished with copies· of various reports and 
messages in the possession Of the police. 

HOLDING 

Affirmed. Where the subject had failed to show that inspection of the 
records would help him assert any of his rights, his application was 
properly denied. 

BACKGROUND 

The subject sought to inspect various documents.' includi!1g his arrest 
record, in the possession of the New York City Police Department. 
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Turner v. Reed 
.538 p .2d 373 

(Ct. App. Or. 197.5) 

A criminal record subject sued to compel release of a wide variety of 
documents withheld from him as being exempt from disclosure under 
the state public records law. 

HOLDING 

Some documents ordered disclosed, others withheld. First, psychiatric 
and psychological evaluations in the professionals' own words are per ~ 
exempt from disclosure. Second, subjective evaluations and recommen
dations to' the parole board are likewise per ~ exempt, but factual 
material, such as a report of an arrest while on parole, is not. Third, as 
to documents where the only ground for confidentiality is that release 
would subject public officials to criticism, a per ~ rule of disclosure 
would apply. The court also criticized the state for its extremely vague 
discussion of the documents during the trial below, stating that while, 
admittedly, the contents could be described, at a minimum an explana
tion of the specific role played within the corrections system by the 
allegedly exempt documents would aid the court in its deliberations. 

BACKGROUND 

The subject, who was imprisoned, paroled, or on probation for the 
greater part of 1958-1973, asked for all prison and parole records 
concerning him, apparently as material for a book. He received the 
bul~ of the requested documents but the Corrections Division withheld 
46 documents, claiming they were exempt, and the subject sued. 
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