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Preface

The Advisory Commission on Intergovernmental Relations was established by Public
Law 380, passed by the first session of the 86th Congress and approved by the President
September 24, 1959. Section 2 of the act sets forth the following declaration of purpose
and specific responsibilities for the Commission:

“Sec. 2. Because the complexity of modern life intensifies the need in a
federal form of government for the fullest cooperation and coordination of
activities between the levels of government, and because population growth and
zcientific developments portend an increasingly complex society in future years, it
is essential that an appropriate agency be established to give continuing attention
to intergovernmental problems.

“It is intended that the Commission, in the performance of its duties, will--

“(1) bring together representatives of the Federal, State, and local govern-
ments for the consideration of common problems;

“(2) provide a forum for discussing the administration and coordination of
Federal grant and other programs requiring intergovernmental cooperation;

“(3) give critical attention to the conditions and controls involved in the
administration of Federal grant programs; .

“(4) make available technical assistance to the executive and legislative
branches of the Federal Government in the review of proposed legislation to

“determine its overall effect on the Federal system;

“(5). encourage discussion and study at an early stage of emerging public
problems that are likely to require intergovernmental cooperation;

“(6) recommend, within the framework of the Constitution, the most
desirable allocation of governmental functions, responsibilities, and revenues
among the several levels of government; and

“(7) recommend methods of coordinating and simplifying tax laws and
administrative practices to achieve a more orderly and less competitive fiscal
relationship between the levels of government and to reduce the burden of
compliance for taxpayers,”

Pursuant to its statutory respensibilities, the Commission from time to time singles
out for study and recommendation particular problems the amelioration of which, in the
Commission’s view, would enhance cooperation among the different levels of government
and thereby improve the effectiveness of the Federal system. One subject so identified by
the Commission concerns State-local relations in the criminal justice system.

In the following report, the Commission examines the operations.and problems of
the country’s-fifty State-local criminal justice systems with special reference to the need
for a more expeditious and coordinated criminal justice process.

The report was approved at meetings of the Commission on September 11, 1970 and
January 22, 1971.

Robert E. Merriam
Chairman
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The Commission and Its Working Procedures

This statement of the procedures followed by the Advisory Commission on Inter-
governmental Relations is intended to assist the reader’s consideration of this report. The
Commission, made up of busy public officials and private persons oscupying positions of
major responsibility, must deal with diverse and specialized subjects. It is important,
therefore, in evaluating reports and recommendations of the Commission to know the
processes of consultation, criticism, and review to which particular reports are subjected.

The duty of the Advisory Commission, under Public Law 86~380, is to give con-
tinuing attention to intergovernmental problems in Federal-State, Federal-local, and
State-local, as well as interstate and interlocal relations. The Commission’s approach to
this broad area of responsibility is to select specific intergovernmental problems for
analysis and policy recommendation. In some cases, matters proposed for study are
introduced by individual members of the Commission; in other cases, public officials,
professional organizations, or stholars propose projects. In still others, possible subjects
are suggested by the staff. Frequently, two or more subjects compete for a single “slot”
on the Commission’s work program. In such instances selection is by majority vote.

Once a subject is placed on the work program, staff is assigned to it. In limited
instances the study is contracted for with an expert in the field or a research organization.
The Staff’s job is to assemble and analyze the facts, identify the differing points of view
involved, and develop a range of possible, frequently alternative, policy considerations
and recommendations which the Commission might wish to consider. This is all
developed and set forth in a preliminary draft report containing (a) historical and factual
background, (b) analysis of the issues, and (c) alternative solutions.

The preliminary draft is reviewed within the staff of the Commission and after
revision is placed before an informal group of “critics™ for searching review and criticism.
In assembling these reviewers, care is taken to provide (a) expert knowledge and (b) a
diversity of substantive and philosophical viewpoints. Additionally, representatives of the
Council of State Governments, International City Management Association, National
Association of Counties, National Governors’ Conference, National League of Cities-U.S.
Conference of Mayors, U.S. Office of Management and Budget, and any Federal agencies
directly concerned with the subject matter participate, along with the other “critics” in
reviewing the draft. It should be emphasized that participation by an individual or or-
ganization in the review process does not imply in any way endorsement of the draft
report. Criticisms and suggestions are presented; some may be adopted, others rejected by
the Commission staff.

The draft report is then revised by the staff in light of criticisms and comments
received and transmitted to the members of the Commission at least three weeks in
advance of the meeting at which it is to be considered.
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Crime control is an enormous task for State and local
government. State-local criminal justice expenditures
came to 6.5 billion dollars in 1968-1969 and total
personnel involved exceeded 660,000.! Put another
way, about five percent of all State-local expenditures
were used for criminal justice purposes and eight percent
of their total employment occurred in this field. State-
local criminal justice systems process approximately five
millioh offenders a year;* their courts handle at least
tl}ree million cases annually; and their average daily
penal population exceeds the one million mark,

In more human terms, crime imposes significant
social and economic costs on both victims and offenders.
A reported 14,500 murders, 306,000 aggravated assaults,
36,000 forcible rapes, and at least 300,000 robberies
occurred in 1969. Moreover, a tremendous amount of
crime goes unreported, possibly twice that reported.?
The preponderant majorty of these offenses, of course,
are handled in State-local systems. Offenders also feel
the economic and social impact of their criminal acts:
many are destined to return again and again to prison.’?
The nation’s annual crime bill, in terms of measurable
costs, has probably passed the twenty billion dollar
mark.® The social and psychic costs of crime are
incalculable.

Aside from its effect on government and the in-
dividual -offender or victim, contemporary crime is a
major source of worry and fear to a broad sector of the
American citizenry. All recent polls on the nation’s top
priority . problems underscore this. Moreover, as the
National Commission on the Causes and Prevention of
Violence reported:®

One-third of American householders keep guns in the hope
that they will provide protection against intruders. In some
urban neighborhoods, nearly one-third of the residents wish to
move because of high rates of crime, and very large numbers
have moved for that reason. In fear of crime, bus drivers in many
cities do not carry change, cab drivers in some areas are in scarce
supply, and some merchants are closing their businesses.
Vigilante-like groups have sprung up in some areas. . .. .Fear of
crime is destroying some of the basic human freedoms which
any/society is supposed to safeguard - freedom of movement,
freedom from harm, freedom from fear itself.

B e e S NN T

Chapter 1. ’

)

i

I

. . THE CHALLENGE OF CRIME

Clearly crime now is a painful and persistent problem
affecting many aspects of American life. Crime and its
effective control perplexes the individual and his govern-
ment. Growing anxiety about safety to person and
property, shaken public confidence in our institutions of
criminal justice, as well as rising skepticism about the
American promise of equal justice under the law are all
symptomatic of the need to reappraise the efficacy of
modern crime control systems. Indeed, lack of
confidence in the criminal justice system can be one of
the root causes of popular disillusionment with govern-
ment in general. A reappraisal of the State-local criminal
justice system, which is this study’s basic objective, is
much in order.

The American system of criminal justice is a
complicated one. Its complexity demands strengthened
patterns of relationships among all levels of government
so. that a unified attack on the crime problem can be
undertaken. This report, then, focuses directly on the
intergovernmental aspects of the crime control problem
and suggests appropriate courses of action by which the
existing system of criminal justice can be improved,

The Public Dimensions of the Criine Problem

The Incidence of Crime. Crime has been increasing
faster than general population growth since 1960; as a
result, reported serious crime rates are higher than ever
before. On a national basis, serious property crimes have
increased ten times faster than the popuiation growth
between 1960 and 1969 and serious crimes of wiolence
eight times the rate of total population increase. (See
Table 1)

While involving all members of our society, crime
stands out as a major problem for nonwhites and the
young. Qverall the arrest rate for the general population
was 29.4 per 1,000 in 1969. The comparable rate for
nonwhites was 71.2 per 1,000 and for all persons in the
eighteen to twenty-four age bracket 70.8 per 1,000.7
Arrest rates for these population subgroups, then, were
nearly two and one-half times the average for the general
population.
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Table 1 !
CRIME RATES AND POPULATION INQREASE
1960-1969 ‘
*Percent
1960 1969 Increase
1960-1969
Total Crime Rate! 1123.4  2471.1 120.0%

Violent Crime Rate 159.0 324.4 104.0
Property Crime Rate 964.4 2146.7 122.6

Crime Rate For:

Homicide 5.0 7.2 44.0
Forcible Rape 9.4 18.1 92.6
Robbery 59.9 147.7 146.1
Aggravated Assault 84.7 151.8 79.2
Burglary 500.5 965.6 92.9
Larcency 282.3 749.3 165.4
Auto Theft 181.6 431.8 137.8

Population (000}

U.S. Total
Total Nonwhite 20,351
Total Under 25 78,828

177,472 199,685 12.5
24,340 19.6
92,093 16.8

! Reported serious criminal offenses known to police per
100,000 population.

Source: F.B.l. Uniform Crime Reports—1969 (Washing-
ton, 1970), Table No. 2; U.S. Bureau of the Census. Cur-
rent Population Reports. Series P-25, No. 441 (March
19, 1970). Figures refer to total civilian resident popu-
lation.

For crimes of vislence, the disproportionate arrest
rates for the young and nonwhiteé are agzin evident. IJata
gathered by the National Commission on the Causes and
Prevention of Violence indicated that between 1964 and
1967, arrest rates for four categories of violent crime
increased by 20.6 percent for whites in the ten to
seventeen age bracket; 15.4 percent for all whites over
ten; 48.5 percent for all Negroes between ten and
seventeen, and 23.0 percent for all Negroes over ten. On
the basis of these figures, white juvenile arrests increased
34 percent more than total white arrests; Negro juvenile
arrests increased 49 percent more than total white
arrests, while Negro juvenile arrests were 135 percent
greater than those of white juveniles.® Of course, these
disproportionate arrest rates may reflect, in part, the
fact that some crimes by whites and non<juveniles often
go undisclosed or are handled by private institutions
outside the criminal justice system.

Crime also represents a paramount problem for the

young and the black from the standpoint of victimiza-

tion. While Negroes represent about twelve percent of

iy

the -total population and over twenty percent of total
central city population, a seventeen city survey of
victimization done in 1969 found that Negroes com-
prised 70 percent of all homicide victims, 60 percent of
all rape victims, and 40 percent of all robbery victims.
Those in the eighteen to twenty-five age group consti-
tute about 12 percent of the population, but their
victimization rates for homicide, rape, and robbery were
19 percent, 29 percent, and 13 percent respectively’
Other victimization studies have documented similar
trends.! © Clearly, then, the young and the black have a
large stake in ameliorating the crime problem.

Crime also is an integral part of the “urban” crisis.
Crime rates are. consistently higher in cities of over
250,000 than in other jurisdictions (See Table 2). The
1969 total crime rates in these large cities were fifty to
ninety percent greater than the rate for all jurisdictions,
and over 100 percent greater than suburban rates.
Violent crime rates were three to eight timies greater in
these central cities than in all suburban areas.

In 30 metropolitan areas with over 1,000,000
population in 1970, every central city crime rate
exceeded that of its surrounding suburbs (See Table 3).
The aggregate central city crime rate was nearly two and

one half tines greater than that of the suburban areas. In-

the Cleveland and Pittsburgh areas, reported crime rates
were over five times greater in the central city; in
Baltimore, Houston, Kansas City, Minneapolis-St. Paul,
Newark, St. Louis, and Washington, D.C. central city
crime rates were three times greater. Crime, then, has
added a particularly vicious dimension to the nation’s
urban problem.

Not only is crime more concentrated in large <ities,
but also there are indications that the criminal is
increasingly difficult to apprehend in these jurisdictions.
While arrest rates'! are consistently higher in large
cities than elsewhere, they are not productivé of com-
mensurately higher clearance rates.!? Thus, while
clearance rates for all serious crimes wexe 21.1 percent in
cities of over 250,000 population in 1969, they were
25.3 percent for rural police agencies. Clearance rates for
violent crimes were 41.7 percent for these large cities,
52.8 percent in suburban areas, and 66.6 percent in rural
areas. (See Table 4)

Admittedly, clearance rates can be misleading. But
they may suggest an increasing inability of State-local
law enforcement systems to control successfully criminal
activity in areas with the greatest problems, Nationally,
clearance rates for offenses known to the police declined
from 25 to 20 percent between 1960 and 1969. More-
over, since, at any one time, about thirty five percent of
reported clearance rates represent arrests that do not

L

_5 Table 2 !
COMPARATIVE CRIME RATE ‘STATISTICS 4Y SIZE OF PLACE
1960-1969
Aréa Total Crime Rate! Violent Crime Rate! Property Crime Rate!
1960 1969 1960 1969 1960 1969

Total All Areas N.A. 2648.8 N.A. 348.2 N.A. 2300.6
Total Cities 2353.1 3139.7 165.56 v 434.9 2187.6 2704.8
Cities of:

1,000,000+ 2840.5 5021.8 361.1 1020.2 2479.4 4001.7
500,000-1,000,000 N.A. 5069.3 N.A, 876.7 N.A, 4192.6
250,000-500,000 3217.0 4175.6 236.5 5565.2 2980.5 3620.4
100,000-250,000 2808.4 3312.3 158.1 368.6 2650.3 2953.8
50,000-100,000 2270.0 2565.5 107.2 231.8 2162.8 2333.7
25,000-50,000 2000.1 2120.7 72.4 173.9 1927.7 1946.7
10,000-25,000 1642.9 1660.7 58.8 135.7 1584.1 1524.9
Under 10,000 1210.8 1346.6 49.0 108.6 1161.8 1237.9
Total Suburban N.A. 1940.8 N.A. 162.6 N.A. 1778.2
Total Rural N.A, 963.1 N.A. 102.9 N.A. 860.2

L All rates are offenses known to the police per 100,000 population.
Sources: F.B.l. Uniform Crime Reports—1969. Washington, 1970, Table No. 9.
F.B.l. Uniform Crime Reports—1960. Washington, 1961, Table No. 6.

lead to charges or charges that result in acquitals, ef-
fective clearance rates averaged about 13 to 16 percent
during the sixties.

Crime, then, is increasing faster than population
growth. It is involving greater and greater numbers of
people, both as victims and offenders, and especially
Negroes and juveniles. It also is being practiced with
apparently greater chances of success and is persistently
concentrated in laige metropolitan areas adding still
another forbidden feature to the nation’s urban crisis.! 3
In short, the mounting incidence of crime constitutes a
major public policy issue raising fundamental questions
concerning the effectiveness of and public confidence in
State-local criminal justice systems. Finally, it stands out
as a bleak commentary on the extent of social division
and- political disintegration in many of our largest urban
areas.

The Public Perception of Crime. Crime has a strong
emotional impact. It affects the confidence of the
individual in the safety of his immediate surroundings.
Fear of crime, partly attributable to its -extensive
coverage by the news media, has lead to near panic
among some. An estimated fifty percent of the nation’s
population regard crime as one of the most important of
our domestic problems.'® In a survey on public anxiety
over crime, the National Opinion Research Center found
high levels of anxiety over crime regardless of whether a
person: had actually been victimized. This anxiety was
strong enough to motivate people to move from their

present neighborhood or to change their living habits in
high-crime areas.!

While some have questioned whether public fear
about crime is exaggerated, there is evidence that such
anxiety may be justified in light of extensive under-
reporting of crime in certain areas. Albert Reiss, in a
study of four selected police districts in Chicago and
Boston, found that reported crime rates for index crimes
were about forty to fifty percent that of total crime
rates — crimes reported and unreported.' ¢ Regardless of
whether much crime goes unreported, citizen concern
about it may be, in fact, a fairly precise assessment of
the extent of criminality in contemporary American
society. In short, public anxiety over crime and its con-
sequences is a key element in making crime control a
major domestic issue.!” Witness the fact that chief
elected officials at local and State levels increasingly are
being held politically accountable for crime control re-
gardless of whether they actually are responsible for the
operation of key sectors of the criminal justice system.

The Cost of Crime. Crime imposes enormous social
and economic costs on the Nation. As was already
noted, the President’s Crime Commission has estimated
the total annual crime bill to be in excess of $20
billion—a cost equal to about two percent of GNP in
1970. Moreover, crime has generated significant criminal
justice expenditures for all levels of government. For
instance, if half of all criminal justice expenditures could
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Tabhle :
CENTRAL CITY & SUBURBAN CRIME RATES
30 METROPOLITAN AREAS OVER 1,000,000 POPULATION—1969"

- Total Index Crimes Per 100,000 Population

have been diverted to other types of public purposes in
1969, housing and urban renewal expenditures would
have increased by 130 percent, health expenditures by

Lindianapolis not included because of city-county consolidation in 1969.

SMSA Ceqtral City Suburban Area cc/occe
(cc) | {occ) Ratio
. Anaheim-Santa Ana-Garden Grove . . . . . 3434 2960 116
Atla.nta e e e e e e e e e e 4359 1814 240
Baltlmozre e e e e e e e e e 6854 ° 2106 325
Boston*. . . . . . . . . . . . .. 5635 2091 269
Buffalo e e e e e e e e e e e 3665 1379 265
Cfnc?go T 3864 1593 242
Cincinnati . . . . . . . . . . . .+ 2933 1276 , 230
Cleveland . . . . . . . . « . « + .. 6715 1274 527
Dallas . . . . . . . . . . . .. 5077 1899 267
Denver . . . . . « .« + v e v e 5967 . 2217 269
Detroit . . . . + . v e e e e 7343 ‘ 2666 275
Houston., . . . . . . . ... o . . . 4772 1370 348
KanpsasCity . . . . . . . . . . . . 6449 2112 305
Los Angeles-LongBeach ., . . . . . . . 65897 3935 150
Miami . . . .. . . . . . 0. . 6250 3796 164
Milwaukee . . . . . . . . . . . . . 2709 1099 246
Minneapolis-St. Paul, . . . .'. . . . . 5251 1636 320
NewOrleans . ., . . . . . . . . . . 4845 . 1673 290
NewYork . . . . . . . . .« . . . 6133 2103 292
Newark . . . . . . . . . .« . . 8061 2110 382
Patterson-Clifton-Passaic . . . . . . . . 3127 1607 194
Philadelphia . . . . . . . . . . . . 1922 1687 114
Pittsburgh . . . . . . . . . . . . . .6262 1004 623
Saintlouis. . . . . . . . . . .. 7761 1984 392
San Bernardino-Riverside-Ontario . . . . . 5167 3102 166
San D‘iego e e e e e e e e e e e 2885 2199 132
SanJose. . . . . . . o o0 .. 2906 2765 105
San Francisco-Oakland . . . . . . . . . -7968 4030 798
Seattle-Everett . . . . . . . . . . . 6514 ) 2640 246
Washington,D.C. . . . . .« . . . . . + 8340 .- 2405 347
Total (30 Areas) . 5406 , 2252 240

2State Economic A.rea definition used—Essex, Middlesex, Norfolk, Suffolk counties.
Sources: F.B.l. Uniform Crime Reports—1969. {Washington, 1970), Tables No. 5 and 58. U.S. Bureau of the Census.

Preliminary Population Reports—Population of -Standard
November 1970), Table No. 2.

89 percent, or local education expenditures by. 10
percent. * ‘

Crime imposes other costs on the individual and his

Metropolitan Statisticai Areas. PC {P3)-3. (Washington,

rqmo{mt of psychological damage, economic hardship,
: gnd family disruption. The incidence of crime reduces
. the use of cultural and recreational facilities, increases

racial conflict and segregation, speeds the decay of urban
neighborhoods, and stimulates the emergence of repres-
sive social organizations.

community. The more than 14,000 reported homicides,
36,000 forcible rapes, and 600,000 cases of reported
robbery and aggravated assault resulting in over 250,000
cases of personal injury annually cause an inestimable

1
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Crime also imposes penalties costly to the offender as
well as to society. At any one time, nearly 1,100,000
persons are estimated to be confined in State and local
institutions.’® These confinements represent a loss to

B T PITR FT T7

Table 4

OFFENSES KNOWN CLEARED BY ARREST [

BY SIZE OF PLACE
1969

Percent Cleared by Arrest:

Area ] : . .
: Total Index Violent Property
Offenses Offenses Offenses

Total All Cities 20.1% 46.5%° ~ 16.1%
Cities of: ] '
1,000,000+ 249 . 41.1 18.9
500,000-1,000,000 20.7 - 39.5 16.8
250,000-500,000 19.4 47.0 15.2
100,000-250,000 20.1 . 63.3 16.1 ,
50,000-100,000 17.8 51.0 14.5
25,000-50,000 18.3 51.3 15.3
10,000-25,000 19.5 60.0 159
Under 10,000 20.9 67.3 17.0
Suburban Agencies 18.8 52.8 15.9
Rural Agencies 25.3 66.6 21.0

Source: F.B.l. Uniform Crime Reports—1968. Washiné—
ton: GPO, 1970, Table No. 12.

1}
society of members who could be socially and economi-
cally productive. High recidivism rates compound and in-

“crease these losses. One study of federal offenders re-

leased in 1963 noted that 65 percent of such offenders
were charged with a criminal act within six years after
release. It is safe to say that at least 40 percent of all
such offenders were convicted and began the cycle
again.® Furthermore, rates of recidivism were higher
among juvenile and nonwhite offenders.”*

Crime, then, has become a pervasive feature ‘of

.
—

American life and shows no sign of being any less so.in

the future. It has heightened mistrust between black and.
white, black and black, rich and poor, central city and

suburb. It has helped undermine public confidence in

the nation’s systein of crimminal justice. It has diverted

billions of dollars of private and public funds from more -
constructive uses. Yet on a more positive notef, it has

dramatized the need for a more effective criminal justice

system. : "

To focus on this need, as this report does, does niﬁ -
mean that reform in this area alone will solve the crime
problem, Various other efforts—both private and public, .

political and economic, individual and collective—will be -
needed if the many causes of criminal behavior are to be "
checked. The broad questions of individual as well as’

society’s emotional health,,of personal libérty 2s well'as:
legitimate authority, of equal protection as well as-equal

o

justice undey the law—concern all sectors “of our ,

political, economic, and social systems, not merely the
criminal justice component. Yet, this component is a
focal point of many of these issues; hence, this probe of
State-local criminal justice systems.

The Intergovernmental Dimensions
of the Crime Problem.,

Crime control requires effective intergovernmental
relations. The geographic spread and mobility of crime
as well as thie sharing of criminal jusiice responsibilities
among Federal, State, and local governfnents have a
significant impact on the intergovernmental dimensions
of effective krime control.

The Areawide Nature. of Modern Crime. Criminal
activity, provides a natural incentive to mobility.2? By
frequent change of location, a criminal may successfully
avoid detection by local police who otherwise might
become familiar with his pattern of illegal activity. As
the late Martin Grodzins observed:2?

The individual criminal has become mobile. He may flee or
fly across state boundaries, and he can plan a robbery in one
state, execute it in another, dispose of his loot in a third, and
lpok for sanctuary in a fourth.

There is in fact a substantial amount of criminal
mobility. Since 1965, the FB.I. in its Uniform Crime
Reports has noted that over sixty percent of federal
offenders had arrest records in two or more States for
serious index crimes. (See Table 5)-Other data on
criminal rearrests $n the 1960’s indicates that forty
percent of these arrests were made in a State other than
the one of original arrest.?*
Organizefi crime exploits fragmentation in local
. government and thus requires significant intergovern-
ment arrangements for its control. Such crime operates
(as, a near cartel, creating a quasi-monopoly - for its
 sérvices; it . . 2°
becomeés organized into larger units, “mobs” or ‘“‘syndicates”
dividing territories into quasi-monopolistic units for the pro-
vision of prostitution, bootlegging whiskey, gambling, narcotics,
_ and stolen goods. Customers for such services exist everywhere,
and the larger the population the greater the supply of consump-
. tion units, .. Industrialized vice and industrialized racketeering
fendily and ordinarily cross State lines... Operating members
of mobs; including specialists in violence, are moved from place
to place as a measure of efficiency. Stolen goods, prostitutes, or
narcotics can be produced on order from widely scattered places.

Operating argas for organized crime, then, are as large

eas it ds possible for “the syndicate: to control.2® Such

criminal activity seeks “crime-havens,” knows no
political boundaries and is frequently of an interstate
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Table 5
PROFILE OF FEDERAL OFFENDERS ARRESTED BY TYPE OF CRIME
1965 & 1969
Offenders with Previous Arrests
Year Type of Crime NOL;;nbgr of in in in three
enders one state two states or more states

1969 Murder 1620 37.3% 31.2% 31.5%
1965 Murder 900 47.0 31.0 22,0
1969 Aggravated Assault 8752 36.8 314 31.8
1965 Aggravated Assault 4330 41.0 35.0 24,0
1969 Robbery 9343 42.3 27.9 29.9
1965 Robbery 6028 38.0 29.0 32.0
1969 Burglary 13331 34.0 30.7 35.3
1965 Burglary 10260 34.0 32.0 34.0
1969 Auto Theft 13638 27.8 32.3 39.9
1965 Auto Theft 17310 33.0 320 35.0

Sources: F.B.l. Uniform Crime Reports—1969. (Washington, 1970}, Table C.; F.B.l. (f’niform Crime Reports—1965.

{Washington, 1966), Tabie B.

nature.?” The existence of organized crime then neces-
sitates intergovernmental cooperation in its control, and
the lack of such collaboration can be a factor in its
continued operation and profitability.

Federalism and Crime Control. In the federal system,
all levels of governments have legal and operational
responsibilities. These are based on divided and- con-
current powers, on the United States and State consti-
tutions and respective statutes, on dual sets of criminal
codes, and on differing State and local legal traditions.
Yet, the greater burden of responsibilities for the system
are” State and local. After all, many legal rights,
privileges, and protections accrue as a consequence of
State citizenship, and the ordinary administration of
criminal and civil justice is primarily a State and local
function.

Both State and local governments usually perform
police, prosecution, judicial, and corrections functions.
(See Table 6) The general apportionment of State-local
responsibilities is as follows. Municipalities bear the
major responsibility for police, counties for lower courts
and prosecution, and States for higher courts and a
major share of corrections, A predominant State role in
the system occurs in Alaska, Connecticut, Delaware,
Rhode Island, and Vermont; local governments tend to
predominate in California, Illinois, Massachusetts,
Michigan, New Jersey,and New York. ..

In most cases, however, the apportionment  of
responsibilitics between and among State and local
governments has not been a matter of conscious design.

Not all State and local governments have exhibited a

complete ability to administer all or even some of their
criminal justice duties. Many State police forces have
concentrated primarily on matters of highway patrol,
ignoring other more crucial areas of police work;
sheriff’s departments in some counties have not per-
forméd exemplary police work, and many smaller munic-
ipalities make do with “shadow” police forces. In the
prosecution function, many counties do not have the
fiscal resources to support awell trained staff of full-time
prosecutors, and the offices of some Attorneys General
may involve themselves in criminal matters only very
infrequently. In many urban States, local jurisdictions
still bear the major fiscal responsibility for the lower
court system and court reorganization in these areas has
lagged as a result. Finally, at both State and local levels,
there is a woeful fragmentation of correctional respon-
sibilities among different and sometimes independent
agencies, a fragmentation that bars any coordinated
offering of correctional services.

Greater intergovernmental cooperation has emerged,
then, so that the deleterious effects of fragmentation
will not stalemate the workings of the criminal justice
process. Thus, in some cases, State police do assume
patrol responsibilities for rural localities while large city
departments offer crime laboratory assistance to those
who request it. Attorneys General in several States will
supply. technical assistance to local prosecutors, while
prosecutors in other States normally handle the
appellate duties of Attorneys General offices. States
sometimes support local court personnel, and numerous
agreements have been concluded between and among
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Tgble 6
STATE PROPORTION OF STATE-LOtAL CRIMINAL JUSTICE EMPLOYMENT -
1968-1969
State Share of State-local Full-time Criminal Justice Employment
All Personnel Police Prosecution Courts Corrections
UnitedStates . . ......oovniiienanenrnas 24.8% 12.5% 22.6% 19.6% 63.6%

Alabama ......oviiini i i e 22.6 12.6 16.8 20.3 65.8
Algska ................................ 65.0 35.8 72,0 87.0 86.5
AFIZONA. v oot it vrne s vanas s anes 25.7 20.0 26.0 22.9 58.2
Ark_ansa:s .............................. 23.9 17.4 32.1 23.2 73.3
California .........iviiiiiiiiiarnennnss 21.8 15.9 12.9 3.8 44.6
Coloradq ............................... 26.1 15.9 7.3 12.4 48.8
Connecticut .. ....cvevuenn. e s 42,9 15.0 42.2 99.3 100.0
Delaware . . .....ovvenivnenienn e iees s 55.9 32.6 66.6 71.0 99.9
Dist.ofColumbia . ....coiviv i nvnnrens - - - - -

Floridgx ............................... 25.6 13.0 32.2 11.1 75.0
Georq{a ............ e an e e 26.7 15.4 18.9 13.5 65.5
Hawall ...ttt iiniisninennnneninn 32.7 - 41.3 99.8 82.9
ldgho ................................ 23.3 10.9 18.5 26.5 86.6
llllqois..........,..........i ......... 18.56 7.3 23.7 22.3 69.0
12T 1= s - O 25.8 14.9 33.8 14.2 69.2
o 30.0 18.8 13.1 11.1 79.0
Kansas .......oviiverenrniinneinnneenis 26.0 10.8 9.0 19.1 83.9
Ken.tu_cky ................ O N 31.4 215 13.9 27.6 74.7
Logusuana ............................. 23.7 11.6 16.0 34.1 70.0
Maine &ttt e etratnereineas 46.1 25.6 58.1 43,9 90.3
Maryland ... ..ttt e saina 32.1 14.8 14.8 20.6 86.0
MassaChusetts . .....ivvvenrnnnnnrnoneens 20.1 6.6 35.4 9.5 66.9
M!chigan .............................. 21.4 12.7 15.3 10.5 63.1
anqes:ota ..... S b il e e e e 226 10.3 12.9 9.5 66.9
M!sswsuppi ............................. 27.7 23.1 25.0 14.3 79.1
1310 11 ] o 22,6 14.1 14.8 19.7 59.9
Montana ....... F e et et aa i 33.5 19.6 23.4 18.4 85.7
Nebraska . .....coivivnivinennevireerons 27.7 15.6 5.9 26.1 86.3
Nevada .......covves et e 19.9 6.5 14.7 12.7 64.1
New Hampshire .......ccovviivninneinnns 29.8 16.0 45.2 29.5 71.5
NEW JBFSBY v vt vvevev i isvensnensvnennss 18.5 10.0 94.1° 16.3 49.5
New Mexico v ivnvevimennrnsnreeernss 35.4 18.3 51.7 40.9 78.6
New YOrK . ooeiviine s innnnernes Ve 16.8 6.9 22.9 14.4 51.8
NorthCaroling . ...vviviivieeriiinennnns 50.0 19. 64.9 92.2 89.3
North Dakota .. ...ovvvinvninennnnne, 25.0 13.8 17.1 16.7 82.9
(0] 1T T 21.8 9.3 21,6 7.7 74.9
(0]74:1s1oY 1 1 - TP ARG 36.3 18.1 72.6 40.0 94.1
OFBOON + v it ivinn i vnrrnnenesionnanans 33.2 18.0 33.9 19.6 71.6
Pennsylvania .. ......cvivnienvnnninnanas 23.7 18.1 28.9 16.6 53.1
Rhodelsland . .......ccivvirneiiveerens 34.1 10.7 61.6 99.6 100.0
South Carolina ............. e reaa e 31.4 21.3 36.7 8.9 73.9
South Dakota . ..vvvevinrennnenncnens RN 28.7 215 8.5 11.8 82.9
TenNesSE. + v vy vnerr et rtnonsvonnnssns - 28.5 11.7 50.0 22.6 73.5
TOXES « vt v vevnrvesnosenovesonennnnnenns 18.1 6.6 14.4 11.3 69.7
1) o O 33.0 17.3 46.6 43.1 79.2
Vermont . o coir e inanensenens R 68.6 41.8 97.4 100.0 100.0
Virginia . ..o e e i e e e e 34.0 21.6 NA 18.1 72.6
Washington . ...ovvveiinivenineranenasns 34.5 17.3 21.6 13.6 75.8
West Virginia . o..vveininnenneeiononases 36.3 24.8 29,2 28.0 80.7
Wiscoqsin ............................. 23.7 7.4 15.8 219 83.3
WYOMING « v e iineneeernnanaansnss 31.1 19.2 10.1 25.0 83.4

Source: U.S. Department of Justice: Law Enforcement Assistance Administration & U.S.

Expenditure and Employment Data for the Criminal Justice System. 1968-1969. Table 7.

Bureau of the Census.
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State and local 'govelnments on the reciprocal custody
and handling of prisoners.

In short, crime is an intergovernmental problem due
to the diverse methods of organizing and operating the
criminal justice system and also to the fact that modern
crime frequently, spreads over a multiplicity of State and
local jurisdictions. As is true of many other pressing
policy issues, effective crime control demands the
fashioning of a well-structured program of intergovern-
mental relations.

Intergovernmental Problems Within the Criminal
Justice System. There are several types of intergovern-
mental problems within the State-local criminal justice
systems. One set of problems is jurisdictional in nature.
Jurisdictional difficulties are highly visible since they
involve a determination of responsibility for initiating
action in the system. Such problems involve legal
disputes between and within levels of government about
conflicting -or ambiguous grants of criminal justice
responsibility. Most frequently, they take place at the
interlocal level and are usually of an -intra-functional
nature.

In the police function, jurisdictional disputes arise
from the overlapping jurisdiction of county and
municipal police forces in incorporated areas, and, in
some States, the concurrent jurisdiction of State and
county police .in unincorporated areas. Jurisdictional
ambiguity also may exist between a sheriff’s department
and an independent county police force or local police
detectives and an independently elected coroner.

In the prosecution function, local prosecutors and At-
torneys General exercise concurrent criminal jurisdiction
in the majority of States. Though most Attorneys
General leave major criminal responsibilities to local
district attorneys, the ambiguities of concurrent juris-
diction can sometimes hinder effective prosecution of
difficult criminal cases. In the case of courts, the prolifer-
ation of local courts of limited jurisdiction has led to
amply . documented disorganization in the judicial
process. Dual State-local responsibility for adult correc-
tional institutions may confuse the sentencing process.

Jurisdictional overlap need not always weaken a
criminal justice system. Sometimes this feature will
allow the system to mold itself to the treatment of the
individual offender. The shared jurisdiction of a local
prosecutor and Attorney General under certain circum-
stances might result in a more professional use of
existing resources. The multiplicity of State and local
courts within which. a felony or misdemeanor can be
tried may allow the district attorney to attain a better
chance of conviction or permit more sophisticated plea-
bargaining on his part. The existence of State and local
adult correctional institutions mady allow a judge to

ttailor senfencing so as to provide the best possible
ichance of rehabilitating the offender.

Yet, ambiguity or duplication of jurisdictional
responsibilities generally cause severe problems in the
system. Small local police departments may languish if it

"is known .that State and county forces will patrol local
areas, Counties can abdicate their police duties in in-
corporated areas by not wanting to “interfere” with
municipal police activities. Concurrent prosecutorial
jurisdiction may result in decreased accountability in the
prosecution of important criminal cases. The multi-
plicity of lower courts may create substantial confusion
about the proper jurisdiction for a criminal case and also
result in poor management of local court systems. The
existence of a dual system of State and local coirectional
institutions may result in needless duplication of penal
services and a squandering of what few funds are allotted
for this neglected function.

Administrative problems represent the most serious
ones for State-local criminal justice systems. These dif-
ficulties occur due to an unevenness in the operational
capabilities of various State-local criminal justice
agencies. Disparities in the quality of personnel, the lack
of -uniformity of procedures, and wide variations in or-
ganizational patterns combine to produce a malfunction-
ing system. While these problems generally exist within
one level of government, efforts to overcome them often
involve the requisite leadership and policies at other
levels. Administrative problems can be of an intra-
functional or interfunctional nature.

In the police function;, administrative problems
include the inability of many local forces to provide
comprehensive training for their recruits, to provide full-
time patrol and investigative services, and to offer
adequate police supportive services.. In the «courts
function, the organizational confusion of lower court
systems and the lack of training for minor judicial
personnel, most prominently the justice of the peace, are
serious problems. In corrections, the dearth of adequate-
ly trained personnel and specialized correctional pro-
grams are pressing administrative difficulties. Frequent-
ly, these problems can be resolved only by concerted
State-local or interlocal action.

Fiscal problems often underlie those of an admin-
istrative nature. They relate to the size of a jurisdiction,
the distribution of fiscal capacity among different juris-
dictions, and the assignment of functions within a State-
local system. Moreover, the uneven distribution of
resources produces fiscal disparities that reduce “the
equity and efficiency of a State-local system.?® -

Many smaller and rural ccinmunities cannot provide
supportive police services and require State support in
this area, Rural counties frequently cannot afford the
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services of a full-time prosecutor, and district attorneys’

offices in some urban areas do not pay sufficiently high
salaries to attract a permanent corps of experienced
prosecutors. Minor local court personnel often need to
have their salaries supplemented from State funds, as is
the case with some local probation officers. In several
cases, State governments have also financed Statewide
defender services, assuming what would otherwise be a
local burden. States also face fiscal problems as
evidenced when they enter into interstate corrections
and police compacts to provide criminal justice services
they could not fully finance themselves.

Finally, interfunctional problems of a jurisdictional,
administrative, or fiscal nature ‘may occur within: or
between ‘the levels of government with criminal justice
responsibilities. Past conceptions of the criminal justice
system have tended to view it as a loose clustering of
functions needing only minimal interaction with one
another. Independently elected law enforcement
officers, the legal separation of the judicial branch, the
political qualities of the local prosecutor’s office, and
the virtual isolation of the corrections function from
other elements in the process are all reflective of the
disjointed manner in which the criminal justice system
hitherto has been organized.

Resolution of the various interfunctional problems in
the system will create a more efficient criminal justice
process. Full cooperation among disparate criminal
justice agencies, however, is essential. Policemen need to
have prosecutorial advice on the propriety of investi-
gative techniques, the rights of the accused, information
required for prosecution, and the scope of legitimate
police activity in various situations. In turn, prosecutors
and judges are aided by police information about the
legal -difficulties of certain law enforcement operations.
Judges and correctional personnel benefit from inter-
functional cooperation in sentencing institutes and joint
efforts to design community-based correctional pro-
grams.

A second cluster of interfunctional problems stems
from the misallocation of responsibilities among the
branches of the system. Thus, police agencies may
operate ill-equipped and understaffed jails or serve as

*officers of the local court. Such responsibilities, of

course, render their police work ineffective. Judges may
have complete discretion in the sentencing process and
not choose to take the benefit of proper correctional
advice. Lack of judicial-prosecution cooperation may
lead to a shortcircuiting of the judicial process through
excessive plea bargaining procedures.

Another basic interfunctional difficulty is the lack of
overall accountability in most systems. The need for
such accountability has been brought into focus with the

emergence of State, regional, and locall,criminal justice
planning agencies and coordinating ¢ouncils. These
agencies have sought to provide twlo types of account-
ability. First, they have provided a tpchnical overview of
the difficulties in the system and havg attempted to
apply fiscal and technical resources to neglected and mis-
understood areas of the process. Secondly, they have
generated greater public awareness of tha need for State
and local chief executives to assume a key role in making
the systems more manageable. These various State,
regional, and local agencies, moreover, have given these
chief executives an organizational base for analyzing
and, in some cases, implementing programs that lead to a
more coordinated system.

Aside from the intergovernmental problems that are
of an administrative, jurisdictional, fiscal, and -inter-
functional nature, there are also those that involve the
impact of the system on the general public and the in-
dividual citizen. Such public problems relate to the need
for public access to and involvement in the criminal
justice process. The goal here is to insure greater public
confidence in and understanding of the operation of all
aspects of the State-local criminal justice system.

Demands for greater public access have taken the
form of requests for police review boards, easily
available - public defender services, and more equitable
methods of jury selection. Demands for greater public
involvement in the system, on the other hand, have
centered on comrnunity control of certain local police
services, creation  of citizen crime commissions, and
public participation in the design of community-based
correctional programs.

An Optimal Criminal Justice System:
Some Analytical Qualities

Before turning to the empirical analysis of the inter-
governmental problems of State-local criminal justice
systems, a few analytical concepts about the ‘“‘work-
ability” of these systems should be explained. These
precepts, most of which have previously been cited in

.the literature of public administration and public

finance,>® may be used to provide a normative frame-

work for an optimal criminal justice process. They all
relate to the basic objectives of administrative and fiscal
adequacy.

Even a cursory examination of the evolution of the
50 State-local criminal justice systems indicates they
were not designed as consciously integrated ones. At the
same time, their operational traits suggest that their
components must work in tandem if there is to be a
comprehensive approach to the apprehension and treat-
ment of the criminal offender. Presently criminal justice
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functions aré fmndled by different governmental
agencies and different levels of governments.

Whatever tHe division of criminal justice respon-
sibilities, the operation of the system -should be ad-
ministratively and fiscally sound. This means that the
criminal justice”system should have the requisite opera-
tional and fiscal ability to perform the task assigned to
it—the greatest possible prevention of criminal activity.
Hence, the system must be administratively manageable,
accountable, responsive to .the public it serves, and
endowed - with enough fiscal resources to perform its
assignments.

The notion of administrative adequacy has at least
four conditions. First; to be administratively adequate, a
system must be functionally complete, This means State
and local governments must have a full range of public
responsibilities beyond those pertaining to criminal
justice. This condition allows such governments to
mount comprehensive crime prevention programs that
have features extending beyond the criminal justice
system. Most State and some local governments meet
this requirement. A State or local government also
should administer a range of criminal justice respon-
sibilities so that it will better appreciate the systematic
qualities of the process. Thus, many city governments
with only police responsibilities may not realize the
serious problems in the other components of the system.
Similarly, State governments that have only limited
police and prosecution duties often do not understand
the problems of these functions at the local level. State
and local governments need not have full-scale respon-
sibility for all functions but both levels should recognize
that their respective functional responsibilities have an
impact on those performed by other governments, and
both governments must coordinate such responsibilities
for an efficient criminal justice process.

The State-local system must also be geographically
adequate. It has already been demonstrated that many
criminals are- highly mobile. Therefore, if the system is
to effectively apprehend and treat the offender, it must
be adequate geographically. In more specific terms, this
means that local governments may have to enter into
interlocal agreements regarding the use of extraterritorial
police powers or that State governments enter into
interstate compacts to set up specialized police strike
forces or to provide specialized correctional facilities. In
essence, geographic adequacy means that 4 government
must encompass a large enough area and population to
insure that criminal justice functions will be performed
with at least 2 modicum of technical expertise.3 °

The system also must have an element of popular
responsiveness to implement successfully its policies.
This means, in simple terms, that the system must be
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understandable and accessible to the general public. It
also means that the operation of the system should not

be entirely in administrative hands. The public through .

its elected representatives and sometimes through direct
participation should have an element of control over the
system. Its operation should be such that it achieves
popular support by being a credible and changeable
instrument of the popular will.

Finally, the system, to be administratively adequate,
should be structually sufficient. This means that there
should be requisite legal authority in the system so that
governments, independently or in concert with one
another, can implement a criminal justice program 3! It
also means that no single governmer:t or minority group-
ing of governments should be able to impede the
constructive action of other units in the criminal justice
function. Impediments to the transfer of functions, to
the formation of interlocal and State-local agreements,
or to any other reorganization of criminal justice respon-
sibilities will occur in a criminal justice systems that is
structurally insufficient.

The criminal justice system also must be one that is
fiscally adequate. This signifies that the system must
have adequate fiscal resources to perform its respon-
sibilities, must be organized so as to achieve economies
of scale where they are present, and must be organized
so as to prevent economic externalities in the provision
of criminal justice services.3?

The notion of fiscal adequacy, of course, is intimately
related to that of geographic adequacy. Basically, the
system should be administered by governmental units
that are neither too small or too large, so that economies
of scale in the administration of criminal justice can be
achieved and so that a stable set of fiscal resources will
be available to finance these functions, Fiscal adequacy
also implies that the benefits of the system accrue
mainly to the jurisdiction providing such services.

Needless to say, a criminal justice system will never
be organized to be completely fiscally and administra-
tively adequate, Yet, where criminal justice systems, ina
general way, do not meet the conditions of being
administratively and fiscally sound, they will face
increasingly problems of effectiveness, efficiency, and
equity. Some of these difficulties can be resolved by
sound intergovernmental programs. This report explores
such programs with an eye towatd the general goal of
making State-local criminal justice systems more ad-
ministratively and fiscally manageable.

To sum up, crime is a serious public problem and its
effective control, in part, is dependent on a workable set
of ‘State-local and interlocal relations: in the State-local
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criminal justice system. Intergovernmental problems
are of a jurisdictional, administrative, fiscal, and inter-
functional nature and some have a public dimension.
Effective crime control, defined to include eliminaiing
root causes of crime, can never be the sole responsibility
of the State-local criminal justice system. The broader
problem of confronting social disorganization, of which
crime is a prime symptom, involves nearly the whole
gamut of our public and private institutions, Yet, an
effective criminal justice operation with an attendant set
of well-struc;ured intergovernmental programs carn
ameliorate some of the more immediate crime problems
facing all too many American communities today.

The Scope and Organization of the Report

This report probes the structure and operation of
Statedocal criminal justice systems. Prime attention is
given to the intergovernmental problems in their opera-
tion. The basic emphasis of the study is to examine,
evaluate, and recommend changes designed to strengthen
the intergovernmental relations which underpin the
entire system.

Topics dealt with include:

® Interlocal cooperation in the provision of
basic and supportive police services in
metropolitan and nonmetropolitan areas.

® The use of extraterritorial police powers.

® State-local cooperation in the selection
and training of local police officers.

® Unification of State-local court systems.

® Institution of central court administra-
tors.

® Revised methods of judicial selection,
tenure, and discipline,

® Attorney General local prosecutor
relationships in instances of concurrent or
overlapping criminal jurisdiction.

® State-local provision of public defender
services.

® State-local reorganization of corrections
administration,

® Interlocal cooperation in the develop-
ment of regional penal facilities.

® Expanded paraprofessional involvement
in correctional systems.

® Mechanisms for promoting greater inter-
functional cooperation.

® New forms of citizen involvement in law
enforcement efforts.

Time constraints, the existence of earlier reports on
the subject, and the special need for a study with an
intergovernmental focus prompted the adoption of this
selective, topical approach. Given the intergovernmental
empbhasis, a number of subjects will not be treated in the
course of the report. These include the root causes of
crime; the substantive treatment of certain types of
crime such as organized crime, juvenile delinquency, or
consensual offenses; or criminal justice problems that are
exclusively internal to one level of government, such as
the manner in which a local police department is
organized to carry out its assigned responsibilities. Ad-
ditionally, certain general questions such as the need for
more and better personnel in various parts of the system
will be treated only insofar as they have an intergovern-
mental dimension. ’

Other reports, most notably those of the President’s
Crime Commission in 1967, the National Commission on
the Causes and Prevention of Violence in 1969, and the
:Toint Commission on Correctional Manpower and Train-
ing in 1969, have explored various other criminal justice
issues not covered here. The reader should turn to these
studies for in-depth analysis of these topics.

This study is divided into four major parts. Chapters
111 and IV analyze the intergovernmental dimensions of
the various State-local criminal justice systems and the
intergovernmental policy issues suggested by the opera-
tions of these systems. Chapter V explores the public’s
role in the criminal justice system, and Chapter II sets
forth policy recommendations designed to achieve a
better-functioning system of intergovernmental relations
in the State-local criminal justice process.

FOOTNOTES CHAPTER 1

1
U.S. Burcau of the Census. Expenditure and Employment
Data for the Crimingl Justice System 1968-1969. Washington
19721,Tablcs #1 & 2. ‘
- “F.B.l. Uniform Crime Reports - 1969. Washington, 1970,
pp. 102, 108.

) Albert Reiss Jr. Studies in Crinie and Law Enforcement in
Major Metropolitan Areas: Measurement of the Amount and
Nature of Crime. Consultant Report for the President’s Crime
Commission, 1967.

11

4 . .
Daniel Glaser & Vincent O’Leary. Personal Characteristics
and Parole Outcome. U.S. Department of Health, Education and
Welfare: Social Rehabilitation Service, 1968.

5D e e gt -
President’s Crime Commission. Tusk Force Report: Crime
and Its Impact: An Assessment, Washington, 1967, p. 44.

6 N P
] National  Commission on the Causes and Prevention of
Violence. To Establish Justice, To Insure Domestic Tranquility.
Washington, 1969, p. 18.

e T G e AN

e i o o

S Sty

it



e i A

T

7This data was derived from: F.B.L op. cit., Tables # 27, 31,;
U.S. Bureau of the Census. Current Population Reports. Series
P-25, March 19,1970, Table #3.

8National Commission on the Causes and- Prevention of
Violence. Crimes of Violence, Volume 11, Washington 1969, pp.
181-182.

¥ Ivid., pp. 210-215.

10president’s Crime Commission. The Challenge of Crime. in
a Free Society. Washington, 1967, pp. 38-39,; Institute of
Human Relations Press. Crime and Race: Conceptions and Mis-
conceptions. New York, 1970, p. 51.

!lyotal arrests per 100,000 population.

'2(learances occur when the police identify an offender
and have sufficient evidence to charge him and take him into
custody. Clearances may also occur in selected instances where
the offender is not actually charged and taken into custody. See
EB.I op.cit, p.28.

13 ames Q. Wilson. “The Urban Unease: Community Vs.
City”, The Public Interest. Summer 1968, No. 12, pp. 25-39.

14George Gallup. “Crime, Pollution Top U.S. Problems”,
The Washington Post, May 14, 1970, p. F6.; See also. Joint
Commission on Correctional Manpower and Training. The Public
Looks at Crime and Corrections. Washington, 1968.

1S president’s Crime Commission. Task Force Report: Crime
and Its Impact: An Assessment. Washington, 1967, pp. 87-88.

L6 Ajbert Reiss Ir. op. cit., pp. 159-160.

Y7 Chamber of Commerce of the United States. Marshalling
Citizen Power Against Crime. Washington, 1970, pp. 4-6.

!8National Commission’ on the Causes and Prevention of
Violence. op. cit., pp. 405411i.

12

1?Joint Commission on Correctional Manpower and Train-
ing. 4 Time to Act: A Final Report. Washington, D.C., 1969, p.
55.

20 B.I. op. cit,, Table #15, p. 102.

211pid., Table E, p. 40.

220n the other hand a large proportion of crimes against the
person do not necessarily involve criminal mobility. See
President’s Crime Commission. op. cit., pp. 80-81.

23Morton Grodzins. The American System. New York: Rand
McNally, 1966, p. 93.

24F B.I. op. cit., Table B., p. 36.

25Morton Grodzins. op. cit., pp. 93-94.

28Fqr the economic rationale of why this should be true, see
Thomas C. Schelling. “Economic Analysis and Organized Crime”
in President’s Crime Commission. Task Force Report: Organized
Crime. Washington, 1967, pp. 114-126.

27 thid., p. 11,

28Advisory Commission on  Intergovernmental Relations.
Fiscal Balance in the American Federal System. Vol 2. Washing-
ton,DC., 1967. . .

29 Advisory Commission on Intergovernmental Relations.
Performance of Urban Functions: Local and Areawide. Washing-
ton, 1963.; Arthur Maas. ed. Area and Power., New York: Free
Press, 1959.; Roscoe Martin, Grass Roots: Rural Democracy in
America, New York: Harper and Row, 1964,

30p oscoe Martin. Ibid., p.51.

31 A rthur Maas. ed. op. cit., pp. 39ff.

328ee Appendix B of this report for a review of the
economic literatur¢ on economies of scale and economic ex-
ternalities.

A S S e

Chapter 2,

FINDINGS AND RECOMMENDATIONS

Crime and its control are priority items on the
agendas of governmental jurisdictions at all levels. The
dimensions of the problem, as described in Chapter 1,
make clear that the quality of life of the great majority
of citizens is affected negatively by criminal activity and
the absence of effective control systems.

Lawlessness and violence are not new to the American
scene. Our outlaws and gangster mobs are recognized in

fact and folklore, here and abroad. What is new is the

pervasiveness of crime. The statistical incidence of crime
is high—relatively and absolutely. It is too high for the
comfort of the average citizen almost everywhere, but
particularly in and around our urban centers. It is fitting,
then, to take a hard look at the formal institutions of
control, at the components of our criminal justice
system. .

The fundamental purpose of a criminal justice system
in a democratic society is to preserve social order—hence
the basis of individual liberty and social progress—
through just laws, protective .surveillance and apprehen-
sion, constructive and speedy adjudicatory processes,
and responsive correctional programs designed to re-
habilitate offenders.

Regardless of the different levels of government and
varied jurisdictional responsibilities involved, the system

“should function as a continuum—from pre-apprehension

surveillance to post-correctional - programs—if success in
terms of societal as well as individual needs is to be
achieved.,

This study finds that, generally, the collective opera-
tions of police, public prosecutors, public defense
counsels, courts and corrections establishments do not
constitute a well articulated system. These operations-do
not reflect clearly assigned responsibilities, supported by
ample and strategic allocation  of resources and af-
fording—indeed, guaranteeing—protection for all
citizens. While this report necessarily focuses on the
intergovernmental relations problems impinging on the

-criminal justice system, no analysis of its institutional

parts can, or should, avoid the basic judgment that much
of it, in fact, is a non-system. Police, prosecution, courts
and correcticns function too frequently in isolation, or
in ways that are counterproductive to.each other.

An intergovernmental perspective underscores this
general - finding. The basic State-local problems in
criminal justice after all involve jurisdictional, ad-
ministrative, fiscal and interfunctional issues and
policies. Moreover, the challenge of developing an ef-
fective system at these levels is uniquely an intergovern-
mental one, since it entails both a basic determination as
to the assignment of various responsibilities among levels
and branches of government, and the development of
effective and responsive mechanisms and relationships
that support and enhance day-to-day operations of all
components of the system.

This stress on system should not be interpreted as an
argument for a monolithic criminal justice structure in
which all components are directed by a single operating
head. Such a proposal is antithetical to democratic
precepts and to the constitutional doctrine of separation
of legislative, executive, and judicial powers. In addition,
this focus should not be viewed as an ill-disguised effort
to effect a massive shift in responsibilities and duties
from local to State jurisdictions. Much of the system
required to control criminal activity must operate at the
community level, under local control, and with a high
degree of community involvenient and support.

The need for a more systematic approach does imply
that a highly mobile and interdependent society no
longer will tolerate standards of criminal justice that
vary widely in terms of the protection afforded, the
caliber of justice meted out, the success of rehabilitative
efforts, and the costs incurred. It does imply that
expenditure patterns and resource allocation for police
services must be balanced against resource commitments
for legal services, courts, and correctional activities
regardless of the source of the expenditures. It does
imply that criminal justice services must be available and
accessible in all communities in accordance with their
needs, not their fiscal capacities. Finally, a strong
emphasis on system implies that the operating
components—police, prosecution, courts, and correc-
tions—should function in ways that are mutually
supporting and harmonious. Police cannot provide
protection if court dockets are clogged and if correc-
tional services achieve only a greater alienation among
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ex:offenders. Courts cannot render evenhanded, con-
structive justice .if police fail to provide adequate
evidence, and if judges are without adequate and readily
available disposition resources. And corrections cannot
correct offenders that' are harassed or brutalized by
police, held interminably in detention limbo, or proc-
essed by an insensitive court.

This normative view of a criminal justice system
provides a vantage point from which to assess certain
facts and findings regarding the existing systems at the
State and local levels.

Difficulties in the areas of (1) organization and juris-
diction, (2) manpower selection, qualification and train-
ing, and (3) fiscal support patterns are Summarized
below. Findings showing progress toward improving the
criminal justice system are also presented.

SUMMARY OF MAJOR FINDINGS

Organizational and Jurisdictional Problems

Police

® There are upwards of 30,000 separate, in-
dependent police forces in the country. Nearly 90
percent of all local governments have police forces
of less than ten full-time personnel. These small
police forces, in most instances, cannot provide
full patrol and investigative services for their
citizens. Essential police supporting services in
these communities are virtually non-existent, or
difficult to obtain. Interlocal agreements for
cooperative police services exist in many com-
munities, but usually are not geared to assuring
full patrol and investigative services.

® Large cities representing less than ten percent of
local governments have over 80 percent of the
Nation’s total local police manpower. In none of
the 114 multi-county ‘metropolitan areas is there a
police agency that exercises general or special juris-
diction over areawide crime. ‘

® Rural police protection is highly decentralized,
makes excessive use of part-time personnel, and
has Ilittle areawide capabilities. In 1967, the
29,000 non-metropolitan local governments em-
ployed about 30,000 fuli-time policemen—an
average of one perlocality. Another 21,000 police-
men in these jurisdictions were part-time. In the
same year, 65 percent of county police forces had
less than 11 men. County police services are
provided mostly to - unincorporated areas, not
countywide.

® Most local police forces are largely jurisdiction
bound while much of the criminal activity is
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mobile. As of 1966, 41 States had agreed to the
Uniform Law on Interstate Fresh Pursuit. How-
ever, not all States have enacted legislation grant-
ing intrastate extraterritorial police powers.

The “independence” of elected law enforcement
officers  makes modernization and interlocal
coordination of police activities difficult. Sheriffs
are elected in 47 States; constables in.29 States;
and coroners in 26 States.

Many State police forces operate under excessive
functional and geograpiiic restrictions and
thereby are unable to provide supplementary and
coordinative services to local police departments.
As of 1970, 26 5tate police agencies are assigned
highway patrol duties as their main responsi-
bilities. Only 28. of all State forces have statewide
investigative power and only 28 provide crime
lavoratory assistance to localities.

Courts

® Only 18 States have substantially unified their

court systems. State-local court systems in the
remaining States frequently lack clear patterns of
court jurisdiction, central administrative control
including assignment of judges within the system,
and a single set of rules governing judicial practice
and procedure.

Judges are elected in 25 States, and in 22 States
there is no provision for removing for just cause
judges of general trial courts other than by the
cumbersome procedures of impeachment, address,
or recall.

Justice of the peace courts remain as a “universal,
and universally condemned, American insti-
tution.” In most of the 33 States which still have
them, they are untrained, part-time,-and paid by
fees.

The judicial function in 35 States is supported by
an administrative office staffed by professionally
trained personnel and headed by a chief admin-
istrative officer with full powers to manage the
court workload. Such offices also exist in metro-
politan areas of at least 13 States.

Prosecution

® The prosecutorial function is complicated in the

majority of States vesting local prosecutors and
attorneys general with overlapping or concurrent
responsibilities. Three States lodge all criminal
prosecution power in the office of attorney
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general; seven allow the attorney general un-
restricted power to initiate local prosecution; and
ten permit his unrestricted supersession of local
prosecutors.

® Local prosecutors are elected in 45 States.
Attorneys general are elected in 42 States.

® Prosecution is a part-time endeavor in a large part
of the country. In 1966, over one-half of the local
prosecutors in at least 27 States were working no
more than half-time on public business.

Defense Counsel for Indigents

® Despite U. S. Supreme Court rulings requiring
defense counsel for indigents, only 11 States have
a statewide public defender system; an additional
30 States have assigned counsel systems. All told
_there were 330 public and private defender or-
ganizations operating in 1969, most on a county-
wide basis. Some form of assigned counsel system
was in effect in another 2,900 counties, but many
of these were ... without any real form of or-
ganization, control or direction.”

Corrections

® All but four States have highly fragmented correc-
tional systems, vesting various correctional respon-
sibilities in either independent boards or non-
correctional agencies. In 41 States, an assortment
of health, welfare, and youth agencies exercise
certain correctional responsibilities, though their
primary function is not corrections.

® In over 40 States, neither States nor local govern-
ments have full-scale responsibility for comprehen-
sive correctional services. Some corrections
services, particularly parole’ :nd adult and juvenile
institutions, are adminis..:.d by State agencies,
while others, such as probation, local institutions
and jails, and juvenile detention, are county or city
responsibilities,

® More than half of the States provide no standard
setting or inspection services to local jails and local
adult correctional institutions.

Manpower: Selection, Qualifications, and Training

Police

® Eighteen percent of all municipalities over 10,000
population in 1968 did not have formal training
programs for police recruits; 43 percent of all such
municipalities provided formal training from
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within their own departments; and most cities
below 100,000 have instructional staffs of less
than five full-time personnel.

® Twenty-five States stipulate mandatory selection

and training standards for local policemen. Such
standards rarely call for more than five weeks of
recruit training—a level half that recommended by
the President’s Crime Commission in 1967. Only
11 States have set minimum standards for in-
service, advanced, or command- personnel police
training and many State surveys have found that
local recruit training lasts only two or three weeks.
Twenty-one States have restrictive personnel
provisions which mandate veterans preference
requirements in the selection of local police
personnel.

Courts

® Thirty-six States require trial and appellate judges

to be “learned in the law”, but not in all instances
are they required to be licensed to practice law; 25
States require a minimum period of legal ex-
perience for trial and appellate judges. The
minimum period of legal experience in some States
is ten years.

A great majority of States having justices of the
peace do not require that they have any legal train-
ing. Also, in most of these States, justices of the
peace are compensated solely on a fee basis.

Defense Counsel for Indigents

® Assigned counsel systems in many areas lack local

fiscal and public support. This condition has
tended to hinder the entry of high-quality legal
personnel into the public defender system.

. Corrections

® Overall, less than 15 percent of State-local correc-

tional personnel have any real opportunity for in-
service training. Thirty-five percent of local
probation officers in jurisdictions of less than
100,000 receive mid-career training and only 12
percent of 95 State-level probation and parole
agencies have personnel exchange programs with
other correctional agencies.

Forty percent of adult correctional institutions
have no staff training personnel and 49 percent of
juvenile correctional institutions have no such
training officers.
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e Local law enforcement officers in many juris-
dictions also are responsible for operating the local
jail or correctional - institution. Usually, these
officers lack correctional training; at least 60
pesent of seriffs’ jail personnel in 11 southem
States had no such training as of 1967.

Fiscal Support Patterns
Police

e Overall, local governments accounted for 79
percent of total State-local police expenditures in
1969. Twenty-three States granted fiscal assistance
to local police agencies which amounted to $49
million in 1967-68, $12 million of which was in
the form of State contribution to local police
retirement systems.

Courts

e Local governments bear about 75 percent of the
total cost of State-local court expenditures. Only
seven States finance 90 percent or more of the
costs of lower courts, Forty-nine States assume
full fiscal responsibility for the highest court; 17.
of 20 States having intermediate appellate courts
fully finance such courts; and about 20 States
subsidize significant portions of the expenses of
general trial courts. Judicial retirement systems are
fully financed by State governments in 25 States.

Defense Counsel for Indigents

e Of 17 States that had statewide or partial public
defender systems in 1969, eight were fully State-
financed, and eight were wholly locally-financed.
One of these States had joint State-local financing.
Of the 30 States with assigned counsel systems,
the costs were borne entirely by the State in 11,
by local governments in 11 others, and by a
combination of fiscal sharing in eight others.

Corrections

e State governments, as of 1969, accounted for
about 67 percent of the total State-local correc-
tional expenditures. The State share of these total
expenditures ranged from 100 percent in Alaska,
Rhode Island, and Connecticut down to 39
percent in Pennsylvania.

New Trends and Developments

16

While this summary of major difficulties is,” and
should be, disturbing, it is important to recognize that
progress has been made in many States and jurisdictions.
Puhlic clamor and concern has affected policy-makers
and legislators at all levels of government. Increased
resources have been allocated, New legislation has been
enacted. Innovative programs have been developed. The
need for greater coordination among police, prosecution,
courts and corrections has been recognized. Some of
this occurred under the stimulus of the Omnibus Crime
Control and Safe Streets Act. Findings indicating these
improvements are summarized below.

Police

® Forty-three localities over 10,000 population
contracted for “total” police services in 1967,
while some 700 localities under 10,000 popula-
tion had police service agreements with counties,
other localities, or State police departments in
1968. Certain police services are provided on an
areawide basis in the St. Louis, Kansas City,
Atlanta, San Francisco, and Fort Worth metro-
politan areas. Moreover, mutual aid pacts exist
among localities in several metropolitan areas.

® Over 50 counties have formed “independent”
police forces which replaced the county sheriff’s
office as the primary county police organization.
Fourteen States have replaced the coroner with an
appointed medical examiner and 15 States have
allowed local option in this matter.

® At least eleven States render fiscal assistance for
improved local police training. Seventeen State
police departments provide localities with police
training services and Connecticut has instituted a
“resident trooper” program that places trained
police personnel in many smaller localities on a
full-time basis.

® More than half. the country’s State police depart-
ments now aid local ‘police agencies with investi-
gative, crime laboratory, and communications
assistance.

Courts

e Eighteen States have instituted substantially
unified court systems and 35 States have a central
court administrator.

® Seventeen States, in whole ‘or in part, use the
Missouri Plan for the selection and appointment of
judges. At least 35 States now provide for judicial
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qualifications commissions, courts of the judiciary,
or special commissions on involuntary retirement
to scrutinize the performance of incumbent
judicial personnel.

Corrections

® Three States have “unified” corrections systems,
and another six are moving in this direction.

o Nine States have established regional juvenile
detention facilities while regional jails and correc-
tional institutions have been established in at least
seven others.

® QOver ten States pravide inspections services for
juvenile detention facilities, jails, and local correc-
tional institutions and a comparable number of
States have stipulated minimum standards for jails,
local institutions, and juvenile and misdemeanant
probation services.

@ In four Stales, a single State deparlment ad-
ministers all juvenile activities; in three States, the
same agency is responsible for administering both
juvenile and adult correctional services.

System Planning and Coordination

® While there is no one single State or local agency
that, formally can coordinate the activities of all
criminal justice agencies, each State now has a
planning agency which is responsible for disbursing
Federal aid under the Safe Streets Act. These
agencies are charged with performing comprehen-
“sive criminal justice planning at the State level and
may channel Federal crime control funds for the
support of programs that strengthen and better
coordinate the operation of criminal justice
agencies.

® Forty-five States have created regional law en-
forcement planning agencies. Many of these
agencies focus on problems of coordinating
criminal justice activities on an areawide basis and,
in some cases, they interrelate their planning
efforts with Model Cities planning and with ap-
plications for Juvenile Delinquency and Highway
Suafety Act funds.

o At-the local level, 137 cities in 1969 reported they
had instituted some type of criminal justice
coordinating council, These agencics attempt to
provide the local chief executive with information
and assistance - for - coordinating locul criminal
justice ugencies.

A beginning has been made in improving and

modernizing operations in the various sectors of the

criminal justice field. Yet, much obviously remains to be
done. The 44 recommendations which follow constitute
an agenda for action.

RECOMMENDATICGNS
A. POLICE

Recommendation 1: Provision of Basic Police Services
{Pairol and Preliminary Investigation) in all Metropolitan
Localities

- The Commission recommends that all local govern-
ments in metropolitan areas assure the provision of full-
time patrol and preliminary investigative services to their
residents. Metropolitan localities should provide these
services either directly, or through intergovernmental
cooperation with States, counties, or otherlocal govern-
ments, or some combination thereof. The Commission
also' recommends that overlying county -governments
should be empowered to assume the police function in

any metropolitan locality which fails to provide patrol

and preliminary investigative services, charging the costs
of such assumed police service to the affected local
government. The Commission further recommends that
in cases where the county does not assume these police
services, State legislation should mandate the consolida-
tion of police services in metropolitan jurisdictions
which do not provide basic police services directly or
through interlocal agreements.*

Nearly 90 percent of the more than 38,000 units of
local government in the country had a police force of
fewer than ten men in 1967. At the other extreme, only
about five percent, or 1800, of all such units had police
forces with 25 or more men. These latter jurisdictions
contained nearly 80 percent of all local policemen. In a
1967 sample of governmental units in 91 metropolitan
areas, 26 percent of all local police forces had ten men
or less and more than half had forces of 20 men or less.

Small local police departments, particularly those of
ten or less men, are unable to provide a wide range of
patrol and investigative services to local citizens. More-
over, the existence of these small agencies may work a
hardship -on nearby jurisdictions. Small police depart-
ments which do not have adequate full-time patrol and
preliminary investigative services may require the aid of
larger agencies in many facets of their police work.
Morcover, lack of adequate basic police services in one
locality can make it a haven for criminals and thus
impose social and economic costs on the remainder of
the metropolitan community.

* Governor Reagan dissented.
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It is difficult to determine what standards for
“adequate” police services should be. Yet jurisdictions
that- are not offering 24 hour patrol and investigative
services—assignments that can barely be accomplished by
forces of ten or less men—are not providing adequate
basic police services to their residents. Observers also
contend - that many smaller, urbanizing communities
sometimes forego full-time basic police services since
they require significant tax levies.

Yet, many smaller jurisdictions have arranged for the
provision of police services from larger units of govern-
ment. At least 40 localities of 10,000 population or
more contracted for total police services in 1967, and a
1968 International City Management Association survey
found that 83 percent of 834 communities of less than
10,000 population (one-third of which were suburban
communities) had police service agreements with either
overlying county governments, State police agencies, or
neighboring localities. The prevalence of these interlocal
contracts and agreements, then, is an indication that
some smaller metropolitan communities can provide
full-time basic police services even if they are unable to
do so directly.

Noting the limited capabilities of smaller police
departments in the Nation’s metropolitan areas, the
Commission recommends that all metropolitan, local
jurisdictions assure the provision of full-time patrol and
preliminary investigative services either directly, or
through intergovernmental cooperation with States,
counties, other local governments, or some combination
thereof. :

The Commission further recognizes that some local

governments in metropolitan areas either can not or will *

not participate in interlocal contracts or joint agree-
ments for police services. Yet, the assurance of full-time
basic police protection is clearly in the public interest.
Therefore, localities which do not provide minimum
police services either directly or through some form of
intergovernmental cooperation should have such services
assumed by overlying county governments, but with
these localities bearing the cost.

Finally, the Commission proposes that in cases where
counties fail to provide basic police services to localities
lacking them, State legislation should mandate the
merger of the police function in thesejurisdictions with
that of adjacent jurisdictions. By this mandated
consolidation all residents of a metropolitan area will be
assured of immediately accessible patrol and preliminary
investigative services.

With this recommendation, the Commission endorses
the principle that all residents of a metropolitan area
should ' receive full-time basic police protection. An
escalation of responsibility is established to provide the
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mechanism for achieving this goal. Stress is placed at the
outset on having the localities involved assume this
minimal function either directly or by interlocal
contract, agreement, or similar device. If after a reason-
able period, this approach proves nonproductive, the
county would assume the police function in the default-
ing localities with the fiscal burden being left to the
latter. In some cases this would require additional State
legislation and might well be covered by statutes geared
to revamping county law enforcement capabilities. (See
Recommendation 9) Finally, if the county involved fails
to fill the service void, the State would mandate con-
solidation. This final “gun behind the door” emergency
procedure might be detailed in a State’s boundary com-
mission statute or new legislation relating to local
government viability.

The *carrot and the stick” procedures outlined in this
proposal are somewhat complex. Given the jurisdictional
and political maze they are caught up in, they are bound
to be complicated. But the objective is quite simple:
nuaking patrol and preliminary investigative services im-
mediately available to all residents of a metropolitan
area,

This proposal seeks to encourage intergovernmental
cooperation in the provision of these services so that
there will be minimum levels of basic police protection
throughout the metropolitan area. Only in cases where a
local government refuses to provide these minimum
services will county assumption or State mandated con-
solidation of local police forces occur,

The police function has always been a local respon-
sibility. Local governments everywhere regard adequate
performance in this area as a basic indication of effective
local home rule. The viability of governments that do
not assure adequate basic police services can be brought
into question.

County assumption of local .police services would
occur only after localities refused to provide minimum
basic police services directly or through intergovern-
mental cooperation. This assumption would still keep
provision of police services local; residents of the af-
fected jurisdiction would still have some say in the
performance of this function in their area, State-
mandated consolidation is a more forceful approach, yet
it would only be relied on if a county failed to assume
police service ina given locality. The State, of course, has
ample authority to do so. A State can assure its citizens
of a minimum level of any public service. Henice, when
the provision of police protection is nonexistent or inad-
equate, the State may choose to reorganize local forces.
Substantial gains in school services have resulted from
consolidation; there is no reason to believe that this

same result could not occur if States had to consolidate
local police forees.

Some critics of this three-ticred proposal feel that it is
unrealistic to require all metropolitan local governments
to provide full-time basic police services. Many of the
smaller metropolitan jurisdictions are almost semi-rural
in character and consequently have limited crime prob-
lems. They do not need and frequenily can not afford
these services, some contend. Moreover, in emergency
situations  they can rely on police assistance from
neighboring localities, the county, or the State. In short,
these critics believe that by demanding full-time basic
police services in all metropolitan communities, unneces-
sary costs will be incurred by many jurisdictions.

It is also argued that county assumption of thesc
services would become a prop for nonviable local govern-
ments. Critics claim that many smaller local governments
in metropolitan arcas should not receive this form of aid
if they themselves are incapable of or unwilling to
provide basic police protection, They reason that if such
governments' can incorporate themselves, they should
also provide basic services to their residents. County
assumption of police services in these areas would need-
lessly enlarge county agencies and force an unwarranted
diversion of county police services.

Critics of State-mandated consolidation contend that
it is too radical an approach to improving police services
in smaller metropolitan localities. Basic police protection
is a local function and as such should not be subject to
State mandating. In short, such action by the State
would interfere with local home rule. In addition, they
maintain that consolidation would most likely encourage
interlocal antagonisms in the metropolitan area, an oc-
currence that might hinder interlocal cooperation in
other facets of the police function. Finally, other critics
contend that consolidation should be more general,
involving total mergers of smaller metropolitan juris-
dictions, not just some of their police departments.

Notwithstanding - these objections, the Commission
endorses this recommeridation as a necessary means of
achieving a minimum level of police performance
throughout the Nation’s metropolitan areas, Its three-
level strategy clearly strikes a balance between local
discretion and initiative, on the one hand, and State
mandating action, on the. other, This strategy also has
the merit of placing heavy emphasis on the local level,
which is where change in this functional area should
occur. Its last stage consolidation feature may look like
“a gun in the ribs” to some, but the absence of full-time
patrol and preliminary investigative services in certain
jurisdictions Jooks like an even bigger “gun in the ribs”
to still others. For all these reasons, the Commission

urges States, counties, and localities to take action along
the linés developed in this reconimendation.

Recommendation 2: Provision of Supportive (Staff and
Auxiliary ) Police Services in Metropolitan Areas

The Commission recommends that counties be em-
powered and encouraged to perform specialized,
supportive (staff and auxiliary) police services for
constituent localities in single county metropolitan
areas. These services should include communications,
records, crime laboratory, and other related functions.

- The Commission further recommends that in multi-

county or interstate metropolitan areas, States authorize
and encourage appropriate areawide instrumentalities
such as regional criminal justice planning agencies,
councils of government, or multifunctional, multicounty
agencies to perform these supportive police services.

Frequently local police departments in metropolitan
arcas’ do not have the capability to provide diverse
specialized supportive services. Smaller departments, in
particular, often forego the provision of various staff and
auxiliary services. For example, 25 percent of all police
departments in communities under 25,000 population in
1967 did not provide formal police training programs,
while a 1970 International City Management Association
survey found that 43 percent of all communities under
25,000 population did not have police-community
relations training. Moreover, many smaller departments
have limited auxiliary services. These forces have only
rudimentary communications and records capabilities,
and usually antiquated and undersized local jails, staffed
by police personnel who often have no correctional
training.

The Commission believes that centralization of
supportive services is both desirable and possible in
many metropolitan areas. Therefore, the Commission
recommends that counties or appropriate - areawide
instrumentalities in multicounty areas be authorized. io
provide supportive police services. Centralization is
possible since supportive services aré basically technical
facets of the police function. Moreover, such action need
not infringe on the jurisdiction of local police agencies
since there is still local control of basic police services
and since many localities lack the supportive services,
centralization would entail no loss of power for these

jurisdictions. Centralization also is desirable because it

provides economies of scale and avoids needless duplica-
tion of services. It could prevent supportive services
from becoming so fragmented as to. be ineffectual.
Centralization of criminal records, for. example, could
broaden the number of ‘such records available to the
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individual department and better enable them to in-
vestigate the criminal who operates in the entire metro-
politan urea, Centralization of police communications
would prevent communications systems from becoming
so overcrowded with individual frequencies as to be in-
effective. Centralization would spread the costs of af-
fected services over a larger tax base. With increased
fiscal support, more expert personnel would be attracted
to the police supportive services field. Some localities
could be retieved of the prohibitive costs they now bear
in attempting to provide these services.

some opponents of a system of centralized sup-
portive services argue that a police department should be
large enough to provide all of its services internally.
They claim that separation of basic and supportive
police services is an artificial on.. A department’s basic
services are contingent on the quality of its supportive
services, they argue; moreover, these services must be
provided internally if' they are to have a maximum
impact on basic police functions. These critics also
contend that if basic and supportive services were per-
formed by different levels of government, there would
be no incentive to seek a budgetary balance between and
among them.

The Commission rejects those contentions. Basic
police services obviously are highly decentralized and
too labor-intensive to be subject to economies of scale.
But| supportive services are amenable to economies of
scale ‘and can be centralized administratively at the
areawide level. To demand that all local police agencies
perform both basic and supportive services would neces-
sitate consolidation of many departments. While the
Commission has no quarrels with consolidation, central-
ization of supportive services at the county or multi-
county level represents a less coercive and more feasible
approach to this problem at this time.

In single county standard metropolitan areas, of
which there are 117 in the country, the Commission

_believes that the county is the logical government to

perform centralized supportive services. Some of these
counties are, in effect, metropolitan governments and
others, if properly empowered, could acquire the neces-
sary fiscal and administrative support for such services.
Moreover, as general units of government, they have an
excellent overview of metropolitan crime problems, are
accessible to the general public, and are in frequent
contact with constituent local govérnments.

In multicounty and interstate metropolitan areas,
there is no single unit of general local government that
now provides centralized supportive services. Yet, the
Commission believes that there are a number of ap-
propriate areawide instrumentalities that could be used
for such a purpose in these areas.
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Regional criminal justice planning agencies are one
mechanism for the provision of such services. These
agencies already have an overview of police needs in
many multicounty metropolitan-areas. In 16 States, they
also have program responsibilities that include among
other things provision of such supportive services as
training, crime records, and regional crime laboratories.
In light of existing responsibilities, there is no reason to
believe that these agencies could not provide supportive
services throughout the multicounty metropolitan area.

Councils of government also could provide these
cenitralized services. Such councils already exercise
police responsibilities in some metropolitan areas, most
notably in Fort Worth, Texas, and Atlanta, Georgia. In
some States, they have been designated to perform
criminal justice planning under the Safe Streets Act,
giving these agencies greater understanding of metro-
politan police needs. Councils of government may be
preferable to other governmental mechanisms for sup-
plying these policé services since they are recognized
vehicles for intergovernmental cooperation in many
multicounty and a few interstate metropolitan areas.
They are broadly representative of local governments
and would provide public accessibility in questions
involving the performance of centralized supportive
services.

Multifunctional, multicourity agencies also might be
empowered to perform centralized supportive services,
Although such agencies are presently in use in only a few
metropolitan areas, they are essentially a limited form of
metropolitan government. Agencies such as the Metro-
politan Council in Minneapolis-St. Paul have been vested
with several types of operational responsibility; these
agencies have a public “visibility” and legitimacy which
would allow them to easily perform additibnal police
duties. These agencies, moreover, are preferable to
unifunctional agencies which would be less able to place
police supportive needs in a proper administrative and
budgetary perspective.

Councils of government and multifunctional, multi-
county agencies probably would better perform police
supportive services in interstate metropolitan areas. The
former already are in existence in some of these areas
and could be utilized to take on the provision of these
services, especially since Federal advance consent legisla-
tion to interstate crime conirol agreements already
exists. Regional criminal justice agencies, on the other
hand, are more involved with intrastate coordination of
criminal justice operations.

Critics of these multicounty instrumentalities argue
that they do not have experience in performing police
services. They also note that particularly in the case of
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metropolitan councils and regional criminal justice plan-
ning agencies representational issues would preclude
these apencies from effective provision of supportive
services,

Recommendation 3: Special Police Task Forces in Multi-
county Metropolitan Areas

The Commission recorimends that States authorize
or encourage the creation of specialized police task
forces, under State or intetlocal direction, to operate
throughout multicounty and jnterstate metropolitan
areas in order to deal with extralocal and organized
crime. The Commission further recommends that under
the interlocal option, any areawide agency performing
two or more operating functions be given responsibility
for the task force; if no such areawide agency exists, the
force should be established by interlocal agreement
among the participating local governments,

In the 114 multicounty metropolitan area, there is no
single police agency that exercises jurisdiction over the
entire metropolitan area. At present, only State police
forces theoretically can operate throughout these areas
without jurisdictional hindrances and even this does not
apply in the 31 that are interstate.

Many criminals have an extraordinary degree of
geographic mobility. Qver half of the criminal offenders
arraigned in Federal courts in 1968-1969 had previous
criminal arrests in more than one State. Undoubtedly,
criminals in multicounty metropolitan areas have similar
patterns of geographic mobility and it is well known that
organized crime operations are often spread out through
entire multicounty and interstate metropolitan areas.

The Commission believes that most muliicounty
metropolitan areas are ill-equipped to deal with such
problems as criminal mobility and organized crime and
urges- the creation of metropolitanwide special police
forces to help cope with such problems. Some metro-
politan areas have already established special police
strike forces to help in combatting areawide crime.
There are areawide investigative units in the St. Louis
and Kansas City metropolitan areas, and Atlanta’s
METROPOL provides communications, training, and in-
vestigative services to its several metropolitan juris-
dictions. This approach to dealing with areawide crime
would be strengthened by State legislation authorizing
the creation of task forces,

The Commission sanctions such State action and feels
that these forces—especially if they are multidisciplinary
units composed of police, lawyers, and accountants—
would be ideally suited to control organized and extra-
local crime problems that are beyond the jurisdiction or
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ability of the individual police department to solve.
These forces could focus on the resolution of areawide
crime problems which are presently being attacked by a
diverse number of local police agencies, thereby permit-
ting local departments to devote more attention and
resources to local crime problems.

Critics of the special force note several potential dif-
ficulties in its operation. They claim that, in some
States, it would duplicate the crime control operations
of State police in metropolitan areas. They also note the
potential conflict with local departments over what
constitutes areawide and organized crime. Moreover, the
novelty of the force alarms some along with the fact
that its separation from any unit of general local govern-
ment could reduce the cooperation it would receive
from local departments. All these factors, critics
maintain, point to the minimal success of police task
forces.

The Commission, however, sees a continuing need for
these agencies in multicounty metropolitan areas. It
notes that at least half the States do not vest their State
police agencies with fullscale police powers; in such
areas, State police forces do not have metropolitanwide
crime control operations. Moreover, the Commission
notes that all existing special forces have been instituted
by interlocal cooperation. Such. cooperation would’
indicate that some local police agencies already see. the
utility of such a force and others would not object to its
handling of organized and areawide crime problems.

The Commission commends this interlocal approach
as one way of instituting a task force. Such interlocal
forces insure a minimum of jurisdictional conflict with
local police agencies and could easily coordinate their
operations with local agencies. The Commission also
believes that task force powers should be vested in muiti-
functional, multicounty agencies where they exist. Such
agencies as the Metropolitan Council in Minneapolis-St.
Paul and the Metropolitan District Comrmission in
Boston are mechanisms that might be suitable for
exercising such powers, although both still have repre-
sentational problems. These areawide agencies already
exercise' multifunctional responsibilities. They also have
an areawide perspective on metropolitan problems and
work daily with local governments in their respective
areas.

State creation of police task forces also could aid
several divided multicounty metropolitan areas in
dealing with areawide and organized crime. State units
would be well suited to solve crime problems that are
beyond thie capability of individual police departments.
They also could focus on areawidé crime problems that
are presently attacked by a variety of local agencies.
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Moreover, they could make use of supportive services
that some State police departments now have.

The Commission fully recognizes that these task
forcés are a novel approach to solving areawide and
organized crime problems. There has never been wide-
spread support, barring city-county consolidations, for
restructuring metropolitan police responsibilities. Yet,
the problems of criminal mobility and organized crime
persist in many multicounty metropolitan areas. Juris-
dictional fragmentation in these areas usually precludes a
centralized focus in dealing with these problems. The
multicounty task force, formed either by interlocal
cooperation or direct State action, is a suitable device
for an areawide effort to cope with these critical metro-
politan dimensions of the challenge of crime.

Recommendation 4: Extraterritorial Police Powers

The Commission recommends that, where necessary,
States enact legislation and enter into’ interstate
compacts giving localities carefully circumscribed extra-
territorial police powers relating to “close pursuit” of
felonious criminal offenders and to geographically
extended powers of criminal arrest. The Commission
further recommends that States clarify governmental
responsibility for liability insurance for police officers
engaged in lawful extraterritorial police activity.

The powers of a municipal corporation legally do not
extend beyond local boundaries without specific State
authorization. This general principle of municipal law
means that local police activity must ordinarily be
confined within local borders. This confinément, how-
ever, may work a hardship on the local police depart-
ment since criminals ténd to be highly mobile and since
a large number of departments exercise jurisdiction over
very limited peographic areas. The decentralization of
local police departments and mobility of criminals thus
serve to limit the geographical reach of crime conirol in

- the many parts of the country that suffer from juris-
dictional fragmentation.

To offset the confinement of local police powers in
these areas, some States have granted extraterritorial
police powers to local departments. These grants either
enable a force to police a specified extralocal area or
authorize a local policeman to engage in “close pursuit”
of criminals beyond municipal borders. Some States
have even permitted extraterritorial police action in
interstate areas as evidenced by 41 States passing
uniform legislation on interstate “fresh pursuit”, The
mutual aid agreements among the police departments in
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the Washington, D.C. metropolitan area represent ad-
ditional examples of these types of extraterritorial police
action.

Grants of extraterritorial power usually are ac-
companied by certain constraints. Those permitting any
police action within a specified extralocal area can not
deal with crimina:« fleeing beyond such areas. “Close
pursuit” grants o extraterritorial power do not permit
arrest of a criminal suspect when he resides outside of
the jurisdiction-in which the alleged crime was com-
mitted. They also bar extraterritorial arrest on the basis
of probable cause or under circumstances other than
“close pursuit,” The first type of grant is severely
limited in its geographical scope while the second is
unduly restricted in its functional operation.

The Commission urges that all States enact broad
“close pursuit” legislation and, where necessary, initiate
comparable interstate compacts subject to proper limita-
tions. Such action would allow localities limited powers
to pursue criminals who - cross municipal borders.
Legitimate curbs include the  conditions that the
pursuing officer be in uniform, that it be “fresh
pursuit,” and that the law enforcement authorities of
other jurisdictions be notified when feasible.

Recognizing the need to supplement the ‘close
pursuit’” grant, the Commission strongly urges States to
grant localities extraterritorial arrest powers in both
intrastate and interstate areas. Positive benefits will
result if local departments are permitted to make extra-
territorial arrests with a warrant or on the basis of
probable cause. Such powers would permit localities to
deal with the mobile criminal who lives in one juris-
diction and bases his operations in another. Moreover,
they would enable local departments to keep their extra-
local operations -confidential and help assure swifter
apprehension of fleet-footed criminal suspects. Not to be
overlooked here is the possible incentive this grant of
power might provide for greater interlocal collaboration
in the handling of mobile criminals.

The Commission realizes that there are arguments
against granting these extraterritorial police powers.
Critics doubt their legality and contend these powers, in
effect, undermine the integrity of home rule. They also
fear that extensive use of such powers would lead to
interjurisdictional conflicts and, as a result, undermine
public confidence in local police agencies. Moreover,
they note such antagonisms could forestall interlocal
cooperation in other facets of the police function.

Any form of extraterritorial police power will be used
infrequently unless there is clear governmental respon-
sibility for insurance liability in such cases. Hence, the
Commission  recommends that States clarify the in-
surance liability of governmental jurisdictions in order to
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reduce present disincentives to legitimate extraterritorial
police action. At least 12 States by court decisions
already have overturned ‘the doctrine of sovereign im-
munity thus exposing municipalities to tort actions.
Moreover, a growing number of States have permitted
localities to waive their sovereign immunity. The Com-
mission believes these trends underscore the need for all
States to pinpoint jurisdictional responsibility for in-
surance liability in extraterritorial police activity.

To sum up, the Commission recognizes that local
sensitivities about police jurisdiction might be adversely
affected by the use of extraterritorial police powers.
Yet; by granting “close pursuit” and expanded extra-
territorial arrest powers, States will allow local police
agencies to act more swiftly in apprehending those who
cross local or State boundaries in the course of criminal
activity. With such powers, localities will not have to
rely solely on cumbersome interlocal cooperative
procedures, or on the State to apprehend mobile
criminals. Instead, they will be able to move directly
against extralocal crime,

Recommendation 5: Financing County Police Services in
Unincorporated Portions of Urban Areas

The Commission recommends that where counties
provide police services to unincorporated portions of
metropolitan areas, States should require the costs of
such services to be botne entirely by such unincor-
porated areas. '

Numerous county - governments provide police
services mainly to unincorpcirated areas. For example,
sixty-nine percent of all counties over 100,000 popula-
tion or more in 1962 only provided police services in
incorporated areas. A 1968 survey of 11 southern States
found that about half of the 558 counties in the area
provided police services in incorporated areas only upon
request. In many cases, then, county police service has
not been areawide in nature.

The Commission underscores the fact that when
metropolitait counties restrict services solely to unincor-
porated areas, they work a fiscal hardship on in-
corporated area taxpayers. These citizens are taxed for
services they do not receive, while residents of unincor-
porated areas have county police services subsidized by
taxes from incorporated areas. To correct this fiscal
inequity, the Commission urges States to require metro-
politan counties, that provide services only to unincor-
porated areas, to finance such services solely from these
areas. Counties could achieve this by utilizing subor-
dinate taxing districts; whereby the costs of county
police protection would only be charged to persons

23

receiving the service—in this case, the residents of un-
incorporated areas. At present 21 States authorize the
use of. county-subordinate taxing districts. The
remainirig States-should authorize the creation of these
and other similar devices and encourage their use when a
metropolitan county follows policies which restrict its
police services to unincorporated areas.

Critics of these subordinate districts and similar fiscal
devices contend. that their ise could truncate the fiscal
resources of metropolitan county police departments.
They argue that the diminished tax base available to
such counties would dangerously reduce the level of
police services in unincorporated areas. Some maintain
that the availability of these devices might also en-
courage counties mistakenly to evade the responsibility
of supplying certain police  services to incorporated
areas.

The Commission reiterates its position that if metro-
politan counties prove unwilling or unable to provide
countywide police services, fiscal mechanisms should be
adopted to prevent a situation where incorporated areas
subsidize county police protection for unincorporated
areas. If these counties choose only to provide
protection for the latter, then such areas should bear the
fiscal burden of paying for such services. Through subor-
dinate service districts or other means of benefit
financing, metropolitan counties would have a more
equitabie means of financing police services when they
are not performed on a countywide basis,

Recommendation 6: Revitalizing Rural Police Protection

The Commission recommends that State governments
improve the capabilities of rural* police systems by any
or all of the following: (a) supplying, on a contractual
basis, trained State police personnel to work in rural
jurisdictions; (b) having State police departments, where
possible, provide a full range of police services in rural
areas, or (c) providing incentive grants to encourage con-
solidation of subcounty police forces into a single
county police force in rural areas with a high incidence
of crime.**

This report has noted serious deficiencies in the or-
ganization of nonmetropolitan police protection, In
general, it has been found that rural police protection is
highly decentralized, makes excessive use of part-time
personnel, and has limited areawide capabilities. All
these facts indicate a need for some restructuring of the
rural police function.

*Rural means nonmetropolitan areas with the exception of
“independent” cities of 25,000 or more.
**Governor Reagan and Mayor Maltester dissented.
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The extreme decentralization of nonmetropolitan
police protéction is evident in the small size of rural
police departments. In' 1967, for example, the U.S.
Census Bureau reported that there were at least 29,000
nonmetropolitan local - governments; these localities
employed an estimated 30,000 full-time policemen, or
approximately one policeman per locality. Several police
surveys by State criminal justice planning agencies have
noted that rural police departments are very small,
generally averaging between three to five full-time
personnel. Other State surveys have noted that many
rural localities forego having an organized police force at
all.

This report also has found that many rural police
departments make excessive use of part-time personnel.
1967 Census Bureau data indicated that at least half of
the States have 20 percent or more of their rural police
employment in part-time personnel. On a national basis,
there are 21,000 nonmetropolitan part-time policemen.

A significant lack of areawide police protection in
rural areas also has been documented; 96 percent of the
2,400 nonmetropolitan counties for which there was
police data in 1967 had police forces of less than 25
personnel; and 78 percent of these nonmetropolitan
counties had less than ten full-time personnel. Rural
county police forces, then, are in a poor position to
coordinate or strengthen police protection within their
jurisdictions.

The consequences are only too apparent. Many rural
departments are so small that they can i)rovide only
minimal basic services. Excessive use of part-time person-
nel, even lowers the quality of these minimal services.
Moreover, the lack of adequate areawide police protec-
tion' medns that many have difficulty in controlling
extralocal crime.

In light of these deficiencies, the Commission recom-
mends State action to revitalize and reform rural police
protection. The Commission believes that there are
several ways to achieve this goal. One approach is to
have State police departments supply trained personnel,
on a contractual basis, to work for rural localities. A
program of this nature is presently operating in the
State of Connecticut. “Resident troopers” are placed in

. Connecticut’s smaller localities on a shared cost basis to

serve as full-time local police officers. As of 1969, 47
Connecticut localities had resident troopers. This plan
has obvious benefits for rural jurisdictions. It provides
them with a full-time, professional policeman who can
be the nucleus of an organized department. It engenders
greater cooperation between State police and rural
localities and it can encourage more collaboration among
rural police department.

The Commission believes that expansion of State
police services in nonmetropolitan areas is another way
of strengthening the rural police system and that it
merits careful consideration. State police systems
already have a pronounced impact on many rural areas.
Forty-one State police departments have statewide
patrol responsibilities; 17 train local police, and 33
provide laboratory services to local police. In addition,
all 49 State police agencies have highway patrol duties
which result in a State police “presence” in most rural
areas. Given this degree of involvement in rural areas, it
would be natural to have all State police departrnents
formalize and, in some areas, expand their role here by
making it a matter of explicit public policy that they are
to provide a full range of basic and supportive police
services in rural areas.

The benefits of this approach are obvious. Most State
police agencies aiready are acquainted with rural crime
problems and usually have cooperative relationships with
nonmetropolitan police departments. They have some of
the best-trained police personnel as well as a variety of
established supportive services which can be brought to
bear on resolving rural crime problems. These agencies
also have a broader base of fiscal support than rural
police agencies and could improve their police services
on a continuing basis.

The Commission also believes that States should
encourage consolidation of small departments through
use of incentive grants as another basic' means of
revamping rural police protection. Most rural depart-
ments, particularly those at the sub-county level, do not
have enough resources to provide quality, full-time basic
police services. If these agencies were consolidated into a
single rural county police force, nonmetropolitan areas
would receive better basic police protection. Moreover,
consolidation would keep the nonmetropolitan police
function basically a local one even with the expansion of
State services. In this sense, rural local control would be
furthered and police services would remain responsive to
rural . citizens. Consolidation also would give rural
counties a much needed boost. It would strengthen the
county in the eyes of its residents, bolster its ties with
localities, and probably indirectly trigger a reform of the
sheriff’s office.

Incentive grants would help reduce local resistance to
consolidation and aid the consolidated force to further
professionalize itself. In due time, such grants could be
terminated when consolidated departments are fully
operative”

The Commission realizes that consolidation ‘may ap-
pear a radical approach to improving rural police
protection. Yet, the States have reorganized certain local
governments in the past so they could provide higher
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quality services to their residents. Between 1942 and
1967, the number of school districts decreased from
108,000 to about 22,000—a consolidation of ‘some
85,000 school districts. These consolidations were
effectuated because of the growing realization that small
school districts could not provide a full range of quality
educational services. There is a precedent, then, for con-
solidation when local units are too small to provide
adequate services.

In short, rural police systems can no longer continue
in their present disorganized state. Such systems need
the presence of more centralized, professional police
services of a full-time, areawide nature. State police
assistance, consolidated rural forces, trained State police
personnel working with rural departments, either
separately or in some combination; constitute valid
approaches to reforming rural police systems. State and
local circumstances should dictate which approaches
should be used, but on the question of whether State
action is needed the Commission is strongly affirmative.

Recommendation 7. Broadening State Police Authority
and State Police Services to Local Police Agencies

The Commission recommends that, where lacking,
States consider granting the appropriate State law en-
forcement agency a full range of statewide law enforce-
ment powers and removing geographic limitations on the
operations of such agency. The Commission further
recommends that, where needed, an appropriate State
agency be encouraged to provide centralized records and
crime laboratory services to all local agencies within a
State, that a uniform intrastate and interstate crime
reporting system be established; and that all local
agencies be required, on a periodic basis, to report
directly or indirectly all felony arrest and identification
records to the State agency.

Twenty-six State police agencies are assigned highway
patrol ‘duties as their main responsibility. These depart-
ments are restricted almost exclusively to the enforce-
ment of traffic laws and regulations and the implementa-
tion of highway -accident-prevention programs. The
limited crime control responsibilities of these agencies is
highlighted by the fact that only eight of them have state-
wide investigative powers and only eight provide crime
laboratory assistance to localities. Clearly many highway
patrol agencies lack authority to supplement effectively
the crime control programs of local police departments.

Many State police agencies also have restrictions on
the geographic scope of their activities. In most cases,
the restrictive legislation generally sets forth the condi-
tions under which State police may operate in incor-
porated areas. This type of legislative constraint is found

25

e s e b s i B BTN . JESRS S

in such States as Kentucky, Louisiana, and New York, to
name only a few. '

The Commission believes that these functional and
geographic limitations on State police activities are
detrimental to the operation of an efficient State-local
police system. Functional limitations on the respon-
sibilities of State police . deprive localities of needed
back-up supportive services and such assistance is
generally available to local departments in jurisdictions
where the State agency possesses fullscale crime control
responsibilities. Restricting State police to highway
patrol duties also seriously reduces the scope of basic
police services that rural areas may require.

Geographic restrictions reduce the mobility of State
agencies and may encourage indiscriminate extraterrito-
rial police actions by local departments. These
constraints, then, encumber the operation of State
police agencies in incorporated areas and may serve as a
reason for State avoidance of urban police problems.

The Commission recommends that States consider
scrapping any remaining functional and geographic
restrictions on their police departments. Such agencies
should exist as the enforcement arm of State govern-
ment. This was the paramount idea prompting the crea-
tion of nearly half the country’s State police agencies. A
full-fledged State department has excellent opportunities
to supplement the crime control capabilities of local

_departments. With Statewide jurisdiction, it can exert

leadership in mounting an attack on organized crime and
mobile criminals. Moreover, removal of functional and
geographic constraints would enhance State-local
coordination of police activities and this is at the heart
of the effort to achieve a more integrated police system.

Some critics of this proposal contend that the police
function is basically a local one. By vesting State police
agencies with full-scale police responsibilities and
removing geographic limitations on the exercise of their
powers, numerous interlevel jurisdictional conflicts
probably would result. Opponents point out that the
police capability in the Nation’s largest cities is every bit
as sophisticated as that .of State agencies. If smaller
localities were willing to forego some of their juris-
dictional prerogatives, so the argument runs, they could
consolidate smaller departments and achieve a level of
police protection that would be comparable to that in
the larger cities. Such capability would eliminate the
need. for additional State police protection and result.in
police service more responsive to local needs. Finally,
some critics note that increased State police powers may
produce too great a centralization of police respon-
sibilities at the State level.

Despite these arguments, the Commission sees a
general need for State police agencies with full-scale
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police responsibilities-and with authority to operate on a
statewide basis. Agencies having such powers do not
actively seek out jurisdictional conflicts with local
forces. On the contrary, some have a record of extensive
professional cooperation with local agencies. Moreover,
these full-scale State police forces are in a better position
than State Highway Patrols to supply localities with a
variety of needed services and to see to it that every area
of the State is under the jurisdiction of a police agency
with comprehensive crime control powers. The merits of
a full-scale State police agency, then, far outweigh any
alleged disadvantages.

The Commission also recommends that appropriate
State agencies provide centralized records and crime
analysis services to their localities. The Commission
believes that these two supportive services are of the
utmost importance to local police departments, Criminal
laboratory services help make the investigative arm of
the local department function more efficiently while
records services enlarge local criminal intelligence
capabilities. An effective records system can enable the
individual department to better organize its patrol and
investigative services and thereby increase its crime
control effectiveness.

The Commission urges that these services be per-
formed by State agencies for still other reasons. Both of
these facets of the police function are more capital-
intensive than patrol and investigative services. Hence,
they are more costly than other police services, but more
amenable to economies of scale. By providing these at
the State level, localities would save the expense of
constructing less efficient and duplicative records and
crime laboratory services. Moreover, since these are tech-
nical functions, there would be no reduction in local
police powers if they were provided by a State depart-
ment. When these services are administered and financed
at the State level, they benefit from having a more stable
basis of fiscal support which might attract more highly
skilled personnel into these critical fields. To facilitate
the performance of this function, a uniform reporting
system should also be instituted. The Commission
recommends that. localities should be required, on a
regular basis, to report directly or indirectly all felony
arrests and identification data to the central records
agency.

Recommendation 8: Legal Status of the Sheriff

The Commission recommends that, where needed,
the office of sheriff be placed on a statutory rather than
on a constitutional basis.

At present, the sheriff is a constitutional officer in 33
States. His constitutional status derives from both
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historical and political factors. Historically, he was
regarded as the chief law enforcement officer in the
county, having the power of posse comitatus,; hence, he
was the only police officer who could legally coordinate
the activities of all other local police agencies. Politically,
he is part of the county’s plural executive. His political
status and the visibility of the police function make him
a key local political figure. Historically, his consti-
tutional status has been retained due to a traditional
desire to protect the independence of the office.
Politically, the office has retained this status because of
its pivotal place in local party politics,

The Commission feels that the value of the sheriff’s
constitutional status has been diminished with modern-
ization of county government in many urban and some
rural areas, Therefore, the Commission recommends
that, where necessary, the office of sheriff be placed on
a statutory rather than on a constitutional basis. County
reform efforts are replacing the plural executive with a
centralized county administration centered in a county
chief executive or county board of commissioners. This
sort of county reorganization can increase the ac-
countability of the law enforcement function, but it
cannot do so fully if the sheriff retains his constitutional
status.

If the sheriff’s constitutional status were rescinded,
there would be less likelihood of jurisdictional conflict
between sheriffs’ departments and independent county
police forces that are found in over 50 counties.
Presently, the sheriff’s constitutional position has
produced jurisdictional ambiguities in these areas with
county police services sometimes suffering as a result.
His constitutional status prevents independent police
forces from being vested with full powers and frequently
it deters drives to revamp the sheriff’s office.

Opponents of this action note that such a proposal is
not likely to meet with widespread public support. They
note that few State constitutions have been revised to
make the office a statutory one. They also underscore
the fact that only three urban counties have abolished
the elective sheriff. On the basis of such evidence, they
contend that the public prefers to have the sheriff as a
constitutionally independert officer. Moreover, reforms
in the office, many sheriffs point out, can be achieved
without putting the office on a statutory basis.

Notwithstanding these objections, the Commission
prefers the statutory option. Revising the office’s consti-
tutional status would not prevent county residents from
keeping the office an elected one if they so chose. A
statutory basis merely provides more options for police
organization available to a county’s citizenry. It would
help resolve the problem, faced in many areas, whether
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to revamp the sheriff’s office or to establish an in-
dependent county police force. In effect, it gives more
substance to the structural home rule doctrine.

Recommendation 9: Independent County Police Forces
and Modernized Sheriffs’ Departments

The Commission recommends that States give metro-
politan counties the option of assigning basic respon-
sibility for countywide police services to an “in-
dependent” county police force under the control of the
county chief executives or county board of commis-
sioners. The Commission further recommends  that
States enact legislation which requires county law
enforcement agency personnel to be compensated solely
on a salary basis, covered by civil service tenure pro-
visions, and provided ‘with adequate retirement benefits.
Where counties choose not to exercise the option of
creating an independent county police force, States
should authorize the assignment of responsibility for
countywide police service to the sheriff’s department,
the reassignment of the sheriff’s court and jail* duties to
appropriate court ‘and correctional agencies, and the
enactment of legislation which removes tenure limita-
tions on the sheriff’s office. ‘

Sheriffs’ departments exist in virtually all parts of the
country. With the exception of some 50 counties with
independent county police departments and those few
counties that have abolished the office of sheriff,
sheriffs’ departments are responsible legally for county-
wide police duties.- They are vested with the power of
posse comitatus and can legally coordinate the police
activities of all other local police agencies in the county.

While the sheriff’s department has the legal authority
to provide countywide police services, many do not do
so. Several surveys of sheriffs’ departments, particularly
in the South, have found that many devote less than half
their time to police duties. Considerable attention, on
the other hand, is given to court and jail duties and, in at

. least eight States, to tax collection responsibilities, These
-latter duties are traditional ones for many of these

departments, and some have assumed great import since
they frequently involve fee-paid assignments which
supplement the income of the sheriff and his deputies.

Other factors also explain the disinterest of the
sheriff in exercising countywide police responsibilities.
The process by which sheriffs hold office is usually
highly political. As a result, the office is often less
professional than many other local departments. This

¥The term “jail” refers to a short-term correctional institution
other than a local holding “over-night lock-up” facility.

fact has tended to reduce popular support for expanding
the department and had the practical effect of hindering
its countywide police responsibilities. Furthermore, the

" partisan nature of the department has tended to lower

the attractiveness of employment, while the lack of civil
service tenure and other personnel benefits has further
retarded the development of a professicnal ethic in
many instances.

In light of these various deficiencies, the Commission
recommends that metropolitan counties be given' the
option of assigning basic responsibility for countywide
police services to an “independent” county police force
under the control of the county chief executive or
county board of commissioners. The Commission also
recommends that States enact legislation for all county
law enforcement personnel—whether under the sheriff or
in an “independent” department—requiring compensa-
tion solely on a salary basis, coverage under a merit
system, and the provision of adequate retirement
benefits.

As of 1966, there were at least 50 independent
county police forces in operation in 12 States, many of
them being operated® in larger metropolitan areas such as
Baltimore, Washington, D. C., New York, and St. Louis.
The popularity of these agencies in metropolitan areas
suggests that, in some instances, sheriffs’ departments
are not suited to properly exercising urban - police
responsibilities. The institution of these departments,
then, has removed partisan influences from county police
work, professionalized the agencies, and centralized ac-
countability for the function in the county chief
executive or board of comrmissioners. )

Critics of the independent county police force feel
that it prevents needed modernization of the sheriff’s
department. They also point out that if the sheriff’s
office is a constitutional one, a juxtaposition of an in-
dependent county police force and a sheriff’s agency
results even though the former has countywide respon-
sibilities. Legally, the sheriff could still exercise police
powers which would result in jurisdictional conflicts
damaging to public confidence in county police work.
Critics also note that there has been traditional popular
support for the independence of the sheriff’s department
and that the partisan nature of the office has not
prevented the development of professional sheriffs’
departments in many parts of the country. Establish-
ment of an independent county police force, thus, short-
circuits the potential regeneration of the sheriff’s depart-
ment. ‘

The Commission refuses to join in this debate.
Instead, it focuses o1 the need to modernize police work
at the county level through whatever basic route appears
to be most suitable in varying situations. This means, at
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a minimum, that metropolitan counties should be given
the option of being able to create an independent
county - police force, if they so desire. The dictates of
county home rule, as. it relates to structural concerns,
makes State action on this permissive legislative front
mandatory.

Where counties choose not to exercise the option of
creating an independent county police force; the Com-
mission recommends that States authorize the assign-
ment of responsibility for countywide police services to
the sheriff’s department, the reassignment of the
sheriff’s court and jail duties to appropriate court and
correctional agencies, and the enactment of legislation
which removes tenure limitations on the sheriff’s office.
Despite the deficiencies that have been found in the
operation of many sheriffs’ departments, the Com-
mission believes that, with these reforms, sheriffs could
exercise countywide police responsibilities.

The office of sheriff is a traditional feature of county
government and this advantage should never be ignored.
Moreover, the presence of highly professionalized
sheriffs’ departments in such States as California, New
York, Florida, and Texas attests to the fact that urban
police responsibilities can be handled by such agencies.
Moreover, if sheriffs’ departments are divested of their
court and jail responsibilities, and if their personnel are
placed under civil service with adequate salaries and
retirement benefits, these agéncies could concentrate on
and be in a better position to perform countywide police
services. Most of these departments do not have the
proper personnel to handle the jail function, which
should be administered by appropriate correctional
agencies. Many court-related responsibilities could be
better handled by full-time court personnel. In short,
divesting the sheriff’s department of court and jail
responsibilities would improve the performance of these
services and  permit the department to up-grade and
expand their police responsibilities. In this connection,
the limit on sheriffs” tenure in seven States should be
eliminated if the goal of modernization is to be achieved.
An able sheriff administering a professional department
should not be penalized by a rule better suited for the
days of one-party and old style police. With these
reforms, the sheriffs’ departments would be equipped to
face the hurdles of the seventies.

Recommendation 10: Abolition of the Office of
Constable

The Commission recommends that States abolish the
office of constable and transfer its duties to appropriate
lower court systems.
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Theoretically, the constable is the sub-county
counterpart of the sheriff and he is supposed to function
as a chief local peace officer. Actually, the constable is
the chief court officer for the justice of the peace and
devotes almost exclusive attention to those duties,

This report has found that the constable is of minor
importance in the present system of organized local
police protection. His duties are mainly judicial in
nature. Indeed, in some States he is even prohibited
from being a member of a local police force. Moreover,
he has limited ‘powers of deputation and is not likely to
be the nucleus of an organized local police force.

The constable-is almost universally a fee-paid officer
and most of his support is derived from his court duties;
this system of compensation has resulted in his devoting
little attention to his police duties. Moreover, the meagst
income derived from their duties generally makes the
office 'a part-time one. As such, the constable has
minimal impact on local police operations.

In light of these facts, the Commission recommends
that the position of constable be abolished and that its
duties be transferred to appropriate lower court systems.
For too long, the constable has been a minor court
official, and the general public does not view him as
sufficiently professional to handle local police duties.
Moreover, the partisan nature of the office is in sharp
contrast to the fact that practically all other subcounty
police officers are appointed rather than elected. The
office, after all, does not have the partisan significance
of that of the sheriff and hence does not play a really
key part in local party politics.

Any attempts to revive the office seem doomed.
Vacancy rates for the office are high in many States.
Only 103 (8 percent) out of a total of more than 1,300
authorized constables, for example, were elected in
Alabama in 1967. Similarly, high vacancy rates alse were
found in such diverse States as Arkansas, Iowa, and
Montana. Moreover, at least three States since the 1940’
have either abolished the office altogether or authorized
local option in-abolishing the office. A number of other
States have abolished the justice of the peace and
thereby eliminated the need for a constable.

Supporters of the constable claim that he is. an
invaluable part of lower court systems in many States,
As the chief enforcement officer for the justice of the
peace, he insures the enforcement powers of these
courts, His presence also frees other police officers from
having to perform his duties. The abolition of the office
would only create more work for local police depart-
ments.

On  balance, - the Commission believes that the
constable is of minor importance as a local police
officer. His limited police capabilities and his almost

Ty T

e TR e T . AT P

il TS

4]

it

e iciart EEL M I S

N AR e gt g ot

i i

exclusive attention to court duties warrant the abolition
of his office.

Recommendation 11: Abolition of the Coroner’s Office

The Commission recommends that States abolish the
office of coroner. The Commission also recommends
that States enact legislation requiring thiat the medical
functions of the coroner be exercised by an appointed
local medical examiner and the judicial functions of the
coroner position be exercised by the local prosecuting
attorney. The Commission further recommends that
such legislation should stipulate that official records
regarding certification of death be a matter of public
record, and a grand jury or specified number of: citizens,
by petition, may call for an inquest,

The coroner is an elected officer in 26 States, and, in
19 of these, he is a constitutional officer. This report has
documented the fact that the coroner plays an
anomalous part in the criminal justice system. The
“independence” of his office derives from a historical
tradition that the investigation of “suspicious” death. is
best handled when free from political influences that
may affect the local police and prosecutor. In effect, his
“independence” was designed to insure impartiality of
his office.

Yet, over time, a number of changes have occurred in
the office largely in recognition of its poor administra-
tion. These changes have been of two basic kinds. Some
coroners have been supplied with. professional medical
assistance, and in some States, the coroner’s judicial
functions have been revised so as to modernize inquest
proceedings. Both types of changes have occurred
because the medical and legal skills required of the
coroner often were found lacking.

Revamping of the coroner’s medical duties has been
the most prevalent type of reform. Fifteen States have
abolished the office and replaced it with a Statewide
medical examiner system. Several others have retained
the post but have set up a parallel medical examiner
system which handles the medical phase of his work.
Moreover, at least 15 other States have allowed local
option in the abolition of the position and its replace-
ment with an appointed medical examiner. Louisiana
and Ohio take a different approach and require that
coroners be licensed physicians. All told, only about 15
States have no restrictions on the coroner’s medical
functions, though even most of these require that
coroners appoint a qualified physician to determine
cause of death.

The coroner’s judicial functions have also been
circumscribed in many States. Four provide that the
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justice of the peace serve as ex-officio coroner. Coroners
must be county attorneys in Connecticut, Nebraska, and
parts of Washington. Seven States .place certain
restrictions on the coroner’s power to call an inquest and
five of these give the power solely to the county district
attorney.

In light of these various developments, the Commis-
sion recommends that the office be abolished and its
duties 'transferred to appointed medical examiners and
to local prosecuting attorneys, respectively. The Com-
mission also proposes that official records regarding
certification of death be a matter of public record, and
that a grand jury, on petition by a specified number of
citizens, may call for an inquest. These last recom-
mendations are to guard against possible abuse of
coroner powers when they are transferred to these other
officials. ’

The Commission makes these recommendations in
the belief that the post of coroner has outlived its use-
fulness. The many legal and medical skills required of
the office simply cannot be exercised by one person.
Moreover, the Commission has noted that the “in-
dependence” of the coroner can impede the workings of
the criminal justice system in determining the cause of a
questionable death. The coroner, in several States, still
has full legal power to take possession of the deceased
and to conduct or not conduct an inquest as to the cause
of death. If the coroner is untrained in the medical and
legal fields, he can seriously hamper proper investigation
of a suspicious death. Also any assisting physician who is
not a trained pathologist can diminish the value of the
‘medical investigation. Lack of investigative skills and
knowledge of the rules of evidence can also confuse the
inquest. In short, in the Commission’s judgment, the
need for swift and accurate medical and legal investiga-
tion of a death make it imperative that these matters be
handled by a qualified medical examiner and local
prosecuting attorney.

Recommendation 12: Improving Police. Selection,
Training, and Education

The Commission recommends that, where needed,
States create Councils on Police Standards, composed of *
appropriate State, local and public members, to develop
and recommend minimum standards for police selection
and basic training. The Commission also recommends
that States enact legislation promulgating mandatory
minimum standards in these areas and assigning the ad-
ministration of these standards to such councils. States
should meet 100 percent of the cost of local training
programs ‘'meeting mandatory State standards, The Com-
mission further recommends that States  encourage
private and public institutions of higher education to
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offer appropriate programs for police training and that
local governments establish incentive pay plans or other
fiscal aids designed to help local policemen in furthering
their professional training by participating in such pro-
grams.

This report has found that many localities do not
have adequate selection and basic training standards for
their policemen. In the matter of selection standards,
some smaller units do not even require written tests of
their applicants and even fewer police departments have
instituted psychological testing to screen out applicants
emotionally unsuited for police work. Moreover, a
number of local departments have unduly restrictive age
requirements for polce employment and only 11
percent of aver 1100 loculities surveyed in 1967 by the
International City Management Association had police
cadet programs which allowed young persons to pursue a
police career. Finally, preservice residence is a pre-
requisite for police employment in many localities and
this can curtail unnecessarily the geographic scope of
recruitment.

In the area of police training, other difficulties have
been identified. A 1968 International City Management
Association survey found that as much as 18 percent of
all municipalities over 10,000 population had no formal
training programs - for their policemen. Forty-three
percent of all departments having training programs
provided them through their own staffs and,the instruc-
tional staff for most of these programs tended to be
small, generally involving only one or two men. Only the
very largest police departmenis had enough training
personnel to offer their recruits a varied program,

Many localities also do not require sufficient. training
of their recruits, The 1968  ICMA survey found that
most localities of over 10,000 population required a
six-week: training course for their recruits—a level a little
more ‘than half that recommended as a minimum pro-
gram by the President’s Crime Commission. Several
individual State surveys have noted that many localities
stipulate only two fo five weeks of basic training for
their recruits. Moreover, only a few departments have
advanced or supervisory training for their employees.

These deficiencies in police selection and training, in
turn, create other problems. Police costs are very labor-
intensive and comprise a significant proportion of many
city budgets. Thus, high-quality police selection and
training are essential to efficient police expenditures.

Moreover, many local police departments are under-

staffed or subject to rapid turnover of personnel; quality
training programs could help alleviate some of these
problems. For these reasons, many localities are in need
of more productive recruiting and training programs.
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In light of these various findings, the Commission
recommends that, where necessary, States establish
councils on police standards with State and local
officials as well as public representatives serving as
members. Such councils should develop and. administer
minimum selection and training standards for local police
personnel. The Commission also believes State legisla-
tures should consider the recommendations of these
councils and enact basic standards in this area. A total of
33 States already have established police standards
councils. Moreover, 11 pay either part or all of the cost
of having local policemen meet minimum selection and
training standards. Several other States have provided
central training programs through their State police
departments. Concern for local police selection and
training, then, is not novel for a number of State govern-
ments and the Commission here is building on their
experience. '

The Commission sees a number of benefits in this
propesal. The institution of minimum basic training and
selection standards would help assure the general public
of the professional character of its police, especially if
training curricula are varied and comprehensive in
nature. Such standards would make police performance
more uniform and possibly encourage greater interlocal
cooperation among these more professional police de-
partments.

Critics of this proposal state that it does not meet the
central local police problem—that of insufficient pay for
police work. They contend that States could better aid
the local police function by subsidizing the pay of
policemen rather than by raising the qualifications for
selection and training. They also see little value in
establishing minimum selection and training standards
since police work is so different among localities;
minimum qualifications would be too low for some
localities and unreasonably high for others.

The Commission maintains, however, that minimum
selection and training standards are necessary so that the
general public will be assured that all local police officers
are properly selected and trained for any type of police
work they might have to perform. The Commission
further recommends that minimum selection and train-
ing standards be of a mandatory nature and that States
should meet 100 percent of the cost of local training
programs meeting these mandatory standards. While
cognizant of its position against State mandating of the
terms and conditions of local public employment taken
in its 1969 report, Labor Management Policies for State
and Local Government, the Commission recognizes that
certain State mandated programs—certification and
licensing of certain professional personnel and training
programs—are both necessary ‘and desirable. The
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mandatory standards advanced here are of this nature
and do not constitute improper State involvement in
local personnel practices. State reimbursement of 100
percent of the costs of local training programs meeting
mandatory State standards would effect a quid pro quo
between States and localities on the issu¢ of minimum
selection and training standards. Localities would
implement minimum standards while States would aid
them in meeting the financial burdens imposed by such
measures. Moreover, these training costs would be
substantially less of a burden to a State than for various
individual local governments, many of which are hard-
pressed to finance quality selection and training pro-
grams.

Critics of mandatory measures feel that selection and
training standards should be voluntary and serve mainly
as a guide to localities concerning their handling of local
police recruits. They also note that localities are in the
best position to understand their police personnel needs
and that State mandating would constitute as assault on
local home rule. Some feel that State subsidies in no way
recompense for State infringement on local personnel
practices. Some also argue that higher selection and
training standards may result in higher police salaries
which will not be met by additional State subsidies.

The Commission notes these arguments, but still
emphasizes the need for mandatory standards and 100
percent State support for local training programs
meeting such standards. Mandatory measures now in
effect in twenty-five States do not aim for unattainable
selection and training goals. Rather they are used to
insure statewide minimum qualifications for local police-
men. Through such standards, States can certify to the
general public that a local policeman has the aptitude
and training for his work. Moreover, the costs of select-
ing and training these better qualified applicants are, in
some measure, attributable to the institution of these
standards. Therefore, it is only a matter of equity that
States bear the fiscal burden of these increased costs.

Finally, the Commission recommends that State and
local governments increase higher education oppor-
tunities for local policemen. States should encourage
private and public universities to develop programs for
police training geared to increasing a policeman’s educa-
tional and professional capabilities. At the same time,
local governments should stimulate participation in such
programs by formulating incentive pay plans and other
fiscal aids designed to help local policemen participate in
such programs.

Some progress along these lines is already being made.
As of 1970, there were 444 advanced police science
degree programs in the United States, an increase of over
200 percent since 1966. Federal aid under the Law
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Enforcement Education Program (L.E.EP.) will have
enabled upwards of 175,000 policemen to further their
education as of 1971. A number of local police depart-
ments either defray tuition costs: or offer incentive pay
plans to encourage participation in these programs.

The Commission stresses that these efforts must be
expanded. The need for greater State and local participa-
tion in higher education police training programs is still
all too apparent. Through such participation, local agen-
cies can attract better educated personnel and retain
highly motivated recruits who will use their education to
increase their professional skills. Moreover, through such
programs, local police forces can base their promotional
policies on some criterion other than senijority. In short,
these increased opportunities for educational advance-
ment are needed so that policemen will better under-
stand the complexity of their job and its overall place in
the criminal justice system.

Recommendation 13: State Criminal Code Revision

The Commission recommends that State legislatures
revise their criminal code to better define the scope of
discretionary police activities. More specifically, State
criminal codes should stipulate the bounds of legitimate
police activity in the exercise of arrest powers, search
procedures, and interrogation practices. The Commission
further recommends that, where lacking, States enact
comprehensive governmental tort liability statutes to
protect State -and local police employees from tort
actions arising out of legitimate use of discretionary
police powers.

State governments are responsible for drafting the
criminal code and for delimiting the scope of legitimate
police activities.- Some States carefully prescribe the
conditions under which a policeman may make an arrest,
make a search, and properly interrogate a criminal
suspect. Legislation describing the scope of these
activities enables the policeman to be aware of the
extent of his discretionary powers and the general public
to understand their rights when involved in an arrest,
search, or interrogation situation.

Some States also have enacted comprehensive tort
liability statutes' which shield State and local police
employees from tort actions arising out of legitimate use
of their discretionary powers. Moreover, at least 12
States have overturned the doctrine of municipal
immunity” from tort actions, thereby making local
governments responsible in tort actions against
municipal personnel, including police.

Both of these issues are fundamental State legislative
responsibilities, in the opinion of the Commission. The
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Commission recognizes that police work regularly hinges
on the use of discretignary powers. In the daily course
of their work, policetpersonnel must often make the
decision to arrest, to gmake a search, or to detain and
interrogate a criminal suspect. To effectively use these
discretionary powers, the policeman must be fully
knowledgeable of their bounds and also realize that he
will not be penalized if he uses such powers legitimately.
When State governments detail the conditions under
which discretionary powers may be used and enact
comprehensive tort liability legislation, they help assure
~the policeman and general public of their safety in
the use of such powers.

When legislatures set forth discretionary police
powers in ambiguous or conflicting fashion in the
criminal code, they inject uncertainty and sometimes
unnecessary litigation into law enforcement activity.
When they fail to provide tort liability protection, they
heighten the uncertainty in police work.

Both types of State legislation benefit the general
public. Detailing the scope of police discretionary
powers helps to educate the public as to what consti-
tutes legitimate police activities. It also informs the
public of its rights when involved with police in such
activities. Comprehensive tort liability statutes enable
the citizen to collect for damages to person and property
that may arise from the use of police discretionary
powers. This sort of legislation helps to raise public
confidence in the law enforcement process and, in the
long run, should help generate greater cooperation with
the police.

Critics of detailing the bounds of discretionary police
authority in the criminal code indicate that there is no
possible way in which the code can adequately describe
all the conditions under which such powers may be used.
Moreover, these critics note that. discretionary police
activities are already subject to State and Federal court
rulings and these rulings are the main vehicle for control
of any abuses of police authority. Thy also point out
that policemenscannot be expected to know all the legal
prescriptions affecting the use of their discretionary
powers and that with detailed prescriptions policemen
are less likely to act promptly in discretionary matters,
thereby reducing police initiative.

Critics of comprehensive tort lability legislation
contend that it reduces the policeman’s prudence in the
use of discretionary powers. A few point out that
damage suits arising from some tort actions are likely to
be a fiscal burden for some localities. Others argue that
if municipalities were liable for such costs, some might
restrict unduly -the discretionary powers of their police-
men.
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While noting these objections, the Commission
believes that both the police and the public are served by
State legislation that describes the bounds of legitimate
police power and protects policemen from tort actions
in the use of their discretionary powers. Policemen are
aided by clear guides as to the scope of their discre-
tionary powers. Such guides are preferable to statutory
uncertainties, for the latter can lend to abuse of these
necessary powers, Moreover, the legislature as a represen-
tative body has an inherent duty to express publicly
what the general populace &xpects of its policemen when
they perform their duties. Such legislation also may
prevent State and Federal courts from having continual-
ly to resolve legal issues involving utilization of dis-
cretionary powers,

Tort liability legislation also retains public confidence
in the integrity of the police function. Such legislation
assures the public that it will be compensated for
damages that might arise out of use of discretionary
police powers. It also may increase the effectiveness of
police use of discretionary powers—a fact that should
insure a more efficient and responsive State-local police
system. The Commission hastens to add that policemen,
of course, still would be liable for intentional abuse of
their discretionary powers. Properly drafted tort liability
legislation would see to that.

Recommendation 14: Modifying Personnel Practices

The Commission recommends modification of State
laws which restrict local chief executives from appoint-
ing local police chiefs from the ranks of any qualified
applicants and which restrict local police chiefs from
appointing division heads and assistants reporting direct-
ly to them. The Commission further recommends that,
where necessary, States modify veterans’ preference and
other State civil service regulations which serve to limit
unduly or otherwise restrict the selection, appointment,
and promotion of qualified local policemen.

Restrictive personnel policies sometimes produce
local police departments that are not effectively
controlled by the local chief executive. In a few
instances, the police chief is still elected; as in West Palm
Beach, Florida. In other cases, the police chief is ap-
pointed by a police board, as in Chicago, Honolulu,
Kansas City, and St. Louis. In St. Louis, moreover,
members of the police board are appointed by the
governor, thereby further curbing local chief executive
control over the department.

The President’s Crime Commission and other studies
have found that restrictive State laws and regulations
governing local police personnel practices can lower the

morale of local police forces and impede selection
and retention of qualified personnel. For example, laws
and regulations basing promotion on seniority alone can
result'in a shortage of needed technical personnel in a
department. Moreover, recruitment for certain positions
solely fromi within a department can curtail needed lateral
mobility. Restrictive civil service provisions governing
the appointment of a police chief and his top staff can
weaken the command structure of a local police force.

The Commission believes that only local chief
executives should have appointment power of the police
chief, and that selection should be from the ranks of any
qualified applicants. In turn, police chiefs should be
empowered to appoint division heads and deputy as-
sistants reporting directly to him from the ranks of any
qualified applicants. Such meéasures would insure local
executive responsibility for the law enforcement process
and strengthen command responsibility within a police
department,

Critics - of such proposals feel that alteration of
present personnel practices would downgrade the
professionalism of local police forces. They suggest that
direct political appointment of the police chief by the
local top. executive would subject that office to undue
pressures, This pressure could be intensified if the chiefs
had appointment power over all key command person-
nel. Moreover, it is contended that partisan influence
may result in an uneven and selective law enforcement
policy by the department,

The Commission is cognizant of the potential risks in
the proposed revisions of personnel practices. Yet, it
believes that the local chief executive must be ac-
countable to the local populace for the effectiveness of
local law enforcement. This accountability can not be
maintained when the chief executive and police chief do
not have full administrative control over the police
department. Indeed, lacking such control, law enforce-
ment policy could be made by theé department without
-effective public scrutiny. Public confidence in the fair-
ness and impartiality of the police function thereby
could be damaged. To avoid this source of public dis-
content with local police, the Commission recommends
a “‘visible” system of accountability for law enforcement
policy. Such accountability requires executive appoint-
ment of the police chief and police chief appointment of
key command personnel.

The Commission further recommends that where
necessary States modify veterans’ preference and certain
State civil service regulations which serve to limit unduly
or otherwise restrict the selection, appointment, and
promotion of qualified local policemen. The Com-
mission notes that while most States leave police person-
nel management matters to local governments, some
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State laws do interfere with local personnel practices,
including police. In at least 21 States, local police forces
must consider veterans® preference requirements in their
selection process. Indeed, at least three States mandate
veterans’ preference in both appointment and
promotion. In all or portions of four other States—New
York, Ohio, Massachusetts, and Louisiana~local govern-
ments experience even more wholesale State mandating
of civil service practices.

The Commission is already on record that States
should keep to a minimum the mandating of terms and
conditions of local public employment. These after all
are more properly subject to discussion between local
employees and employers. Clearly many State veterans’
preference laws and other mandated civil service regula-
tions are unnecessary intrusions of State government in
local personnel matters, This recommendation, of
course, does not prevent State mandating of reasonable
qualifications standards for local policemen as is being
done by Police Standards Councils in at least 25 States,
Such mandating assists in raising the professional caliber
of local policemen throughout a State.

* Certainly such restrictions as veterans’ preference
need not obstruct necessarily the workings of a local
police personnel system. Many former servicemen can
bring needed experience to the police profession.
Vetersi.s” preference provisions are one means of at-
tracting such people into police work. Yet, when such
provisions are made overly restrictive—as when they
apply to promotion as well as appointment or when they
require absolute preference—they can damage the
effectiveness of a police personnel system. Restrictive
civil services practices also have been adopted and
implemented voluntarily at the local level. Yet, when
such restrictions are instituted by local government, they
are subject to easier modification than when legislated at
the State level. For these reasons, States should refrain
from mandating regulations that unduly restrict the
operations of local police personnel programs.

Recommendation 15, Police-Communitp Relations

The Commission concludes that a workable partner-
ship between police and community residents is neces-
sary to effectively prevent crime, Hence,

The Commission recommends that local governments
substantially increase their efforts to involve citizens in
the law enforcement and criminal justice process
through the establishment of police-community relations
machinery and programs.

—

To be effective, law enforcement must involve the
citizenry. The adequacy of the role of the police in
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detecting and apprehending suspects is largely dependent
on the willingness of the public to cooperate in reporting
crime and in identifyu‘!g, suspected offenders. The fact
that about half of all ‘crimes are not reported under-,
scores fhmevelop”élomhce
and the» cgmmty T

““For this reason, among others, the Commission
believes that it is essential for more police departments
to establish police-community relations machinery and
programs. Such efforts should not be confined only to
large cities or to those with a history of civil disorders;
the public’s role in law enforcement applies to small as
well as large and to rural as well as urban jurisdictions.
Moreover, police-comununity relations deserve higher
fiscal priority on local law enforcement agendas; oniy
5.4 percent of Federal funds under the Safe Streets Act,
for example, were awarded to States and localities for
this purpose as of February 1970.

The Commission rejects the argument of some observ-
(ersmlc‘é commﬁmmry
1tems in the law enforcemenf area and . consequently
should have lower fiscal and personne] ranlgt\h\_\ibftsm
detection and apprehension activities. These public-
oriente ._’p‘rgograms are fundamental to the preveﬁf@
well%s To_the control-ok-crme, and hence should not
continue to receive second-rate attention. Likewise, the
Commission takes issue with those who view police-
community relations solely in terms of the recruitment
of manpower from ghetto areas and minority neighbor-
hoods. While the employment of minority group
members in responsible positions in the police force is
quite important, it is but one of several components of
an adequate police-community relations effort,

In the Commission’s judgment, the concept of
police-community relations should not be limited to a
public relations program designed solely to improve the
image of the police in the community. Instead, it
should include the actual involvement of the police in
the life of the community which they serve as well as the
enlistment of public support for their efforts. Com-
munity relations, then, means developing new channels
of communications between the police and the public by
increasing police contacts with all of the people of the
community, and especially minority groups, rather than
with only those who come in conflict with the law. It
assumes the need for mutual understanding and the
willingness to change attitudes and stereotypes. These
programs are directed to the reestablishment of police
involvement and respectability in their community, and
they place a heavy responsibility on police departments
for achieving this goal.

The Commission does not feel that it is appropriate
to specify the types of police-community relations
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programs that should be establishzd. At the outset,
however, it is important for police departmerits to hold
meetings in-neighborhood areas to discuss the residents’
law enforcement needs and problems, police policies and
practices, the citizens’ responsibility in crime prevention
and control, and other matters of concern to each party.
Citizens and police are then in a position to formulate
programs that will be workable and relevant in terms of
developing a productive partnership to combat crime,
not merely promoting a public relations campaign for
the police department. The types of police-community
relations pragrams that are set up will vary in accordance
ith local conditions. '

Regardless of the approach, or combination of ap-

proaches, the Commission believes that major steps must

\ be taken to avoid a crisis of confidence in the police in

many, cities. If a basic trust and mutual understanding
between police and community do not exist, the ef-
fectiveness of law enforcement will be seriously reduced.
In other words, it makes little sense to pour more and
more funds into police hardware and manpower without
allocating an adequate portion of available resources for
programs designed to build and maintain solid ties
between police departments and the communities they

/serve.
L

B. COURTS

Recommendation 16. A Unified, Simplified State Court
System

The Commission recommends that each State estab-
lish a simplified and unified court system, consisting of a
supreme court, an intermediate court of appeals if
necessary, a general trial court and special subdivisions
of the general trial court performing the duties of courts
of limited jurisdiction. The Commission also recom-
mends that the States abolish justice of the peace courts,
or overhaul them by placing them under State super-
vision, direction and administration; by compensating
Jjustices by salary rather than by fees; and by requiring
them -to be licensed to practice law in the State or pass
an appropriate qualifying examination. The Commission
further recommends that all courts be subject to admin-
istrative supervision and direction by the supreme court
or the chief justice; to uniform rules of practice and
procedure promulgated by the supreme court subject to
change by the legislature; and to the flexible assignment
by the supreme court or chief justice of judges from
court to court within and between levels,*

*Governor Hearnes dissents from that portion of Recommen-
dation 16 dealing with the reform of the justice of the peace
courts and states: I believe that full-scale court unification can

be best accomplished through the abolition of the post of justice
of the peace rather than its overhaul.”
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Examination of Stat¢ criminal court systems reveals
that a number of their basic problems stem from or-
ganizational and administrative weaknesses. These have
a particularly serious effect on the lower courts—where
the most critical problems are found—but they also
hamper the rest of the system.

In most States at the present time, constitutions and
statutes disperse responsibility for court operations
widely among the individual courts at the general trial
and lower court levels. One State reported to the Federal
Law Enforcement Assistance Administration, for
example, that each of its general trial courts is a judicial
“kingdom” with its own jealously guarded prerogatives.
For the lower courts, the lack of pinpointed statewide
responsibility for the judiciary is an underlying cause of
the neglected conditions in which many find themselves.

Present constitutional and statutory provisions also
frequently vest individual courts at the same or different
levels (i.e., general trial and lower courts) with con-
current jurisdiction over certain kinds of criminal cases.
Thus, in a number of cities an offender may be charged
with petit larceny in any one of three or more courts—a
city or municipal police court, a county court, or a State
trial court of general jurisdiction. Each of these courts
may have different rules and policies resulting from
differences in judges, prosecutors, and traditions. While
one court may be swamped with cases, the docket of
another is current. In one set of courts the judges may
be nonlawyers, cases may be prosecuted by police of-
ficers, and probation services may be nonexistent. In
contrast, other courts may have judges trained in the
law, professional prosecutors, and probation officers.
Judicial and prosecutorial salaries and the budgets for
probation services in the same city also may differ.

Thus, proliferation of lower courts and overlapping of

jurisdictions leads to an uneven administration of justice.
The treatment an offender receives depends in large
part on which of the several available courts he is tried
in. Moreover, the taxpayer has to pay for maintaining
two or more parallel sets of courts.
+ What is needed is a simplification and unification of
court structure and a clear fixing of overall responsibility
for seeing to it that the courts function asa system ina
reasonably coordinated and consistent manner.
Considering the separation' of powers, this overall
responsibility must be placed within the judiciary. branch
itself and the obvious place to put it is in the supreme
court or its chief justice,

To exercise this responsibility in a manner calculated
to achieve the ends of fair, swift, and efficient justice,
the supreme court needs certain minimum powers: the
authority to promulgate rules of practice and procedure,
subject to legislative review; the power to prescribe and

monijtor statistical reporting system, and to examine and
recommend administrative practices, all designed to
assure the equitable and expeditious handling of in-
dividual cases; and the power to assign and reassign
judges to avoid the buildup of case backlogs in one court
while in other courts judges enjoy light schedules. Only
with the effective exercise of these basic powers can
justice be administered throughout a State court system
in a fair, effective manner.

The President’s Commission on Law Enforcement and

the Administration of Justice found that the lower
ccourts—those which dispose of cases that are typically
called misdemeanors and that process the first stages of
felony cases— are the principal focus of difficulties in
State court systems. Their finding was not unique: it was
made by many other study groups at the national, State
and local levels prior to the President’s Crime Com-
mission and has been reiterated in this report. Certainly
the causes of lower court difficulties involve more than
their place in the overall State system. The quality and
quantity of judicial and nonjudicial personnel, and the
source of financing also are critically involved. We direct
our attention to these matters in subsequent recom-
mendations. While acknowledging these matters, it is the
Commission’s firm conviction that the reduction in
numbers and kinds of lower courts, the clarification of
jurisdiction, and the clear pinpointing of overall adminis-
trative responsibility in the supreme court—with the in-
strumental powers referred to—are essentlal elements of
any program of reform of these courts,

The President’s Crime Commission concluded that an
underlying cause of the problems of the lower courts is
the neglectful and negative attitude toward them on the
part of the public, the bar, and even the judiciary,
summed up in the word “inferior” which is often
applied to them. Many noted authorities, however, have
emphasized that it is a mistake to use this term of
reference, for these are the courts that handle the great
bulk of criminal cases; the only courts to which most
people are exposed; and the courts which are most in-
fluential in determining whether an accused continues
on a career of crime or becomes a law-observing citizen.
Yet, deserving the name or not, the lower courts have it,
and will continue to have it unless drastic measures are
taken to end their position of neglect,

The President’s Crime Commission recommended
that the basic structural solution to the problem of
lower courts in urban areas was to merge them-with the
general trial courts. The present system of separate
urban lower courts, its members contended, has
produced lower standards of judicial, prosecutorial, and
defense performance in the misdemeanor and petty
offense courts. Procedural regularity has been a casualty.
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Both the community and the offender suffer when the
offender is processed through these courts, for he often
receives a lighter sentence than is appropriate, and is
unable to benefit from rehabilitative facilities more
frequently utilized by the higher courts.

By consolidating the lower courts with the general
trial courts, in ‘accord with the Crime Commission’s
proposal, all criminal prosecutions would be conducted
in a single court manned by judges who are authorized
to try all offenses, and all trial judges would be of equal
status. Such unification would not change the grading of
offenses, the punishment, or the rights to indictment by
grand jury and trial by jury. But all criminal cases would
be processed under generally comparable procedures,
with stress on procedural regularity and careful con-
sideration of dispositions. The Crime Commission noted,
however, that the precise form of unification would have
to reflect local conditions.

Some feel that merger of the misdemeanor and petty
offense courts with courts of broader jurisdiction may
be ideal from a psychological point of view but that it is
not practical. There is an essential difference between
the two types of cases and they will inevitably be given
different kinds of treatment, these observers contend.
They cite the court unification accomplished in the
State of Illinois by constitutional amendment in 1962,
whereby all lower courts were abolished. Yet in recog-
nition of the practical differences in types of cases, the
amendment authorized the general trial (circuit) court to
appoint magistrates to handle cases formerly handled by
the separate courts. While the magistrates are parts of
the circuit courts, they are clearly not of equal status
with the circuit judges.

It is also worth noting that consolidation of all lower
courts with genesal trial courts may run into the
problem of municipal courts authorized by separate
constitutional provision, as happened in Colorado. To
avoid disturbing a sensitive home rule article in this type
of case, it can be urged that it is wiser to accept
continuance of the separate municipal courts.

The National Municipal League’s model State consti-
tution offers an alternative approach to cleaning up the
structural problems of the lower courts. 1t limits courts
to those that can be established uniformly throughout
the State, This approach would at least avoid the
cheapening effect ‘of proliferation ‘of minor courts as
well as assuring the avoidance of overlapping juris-
dictions. Municipal courts authorized under home rule
charters-would seem to fit the uniformity provision.

In our judgment, special subdivisions of the general
_trial court should assume the duties of courts of limited
jurisdictions. This approach would make the most
significant improvement in the structure of the State

trial courts. It would eliminate the problem of prolifera-
tion, enhance the goal of more uniform procedures, and
generally provide a more even administration of justice.

Turning to nonurban lower courts, this Commission
believes that unification and simplification of the court
system should include abolition or substantial over-
hauling of the justice of the peace courts. These courts
are ‘a ‘““universal and universally condemned, American
institution.” The JP is paid by fees in most of the 33
States which still have them. In these States, the IP
collects only when he convicts, so that he has come to
be called “justice for the plaintiff.” His adjudication of
traffic violations within a small unit—frequently his
major task—interferes with uniform traffic law enforce-
ment, and tempts him to discriminate against the “out-
sider” and in favor of the local offender. This parochial
loyalty is fortified by his lack of legal training. Most of
the 33 States require no legal training for the office.
Finally, poor court facilities and lack of decorum in JP
proceedings tends to undermine public confidence in the
entire judicial system.

The justice of the peace, in many respects, is a relic of
earlier and simpler days and, as presently constituted, is
not capable of meeting the demands of contemporary
justice. A key indicator is the high rate of inactivity in
the office in some States. As long ago as 1955, only 167
of Kentucky’s 678 justices were active, and not more
than half of them tried many cases. In 1967, Kentucky
JPs were active in criminal cases in only 37 of the State’s
120 counties, and only 101 of the 626 JPs were per-
forming judicial duties.

The Commission notes that if justice of the peace
courts are abolished, their functions could be taken over
by courts of general jurisdiction as was done in Illinois in
the early 1960s; or their place could be taken by a con-
solidated magistrate or county court, as was done in
Missouri in 1945, in Tennessee in 1959, in Maine in
1961, and in South Dakota in 1966.

If retained, the JPs, in our judgment, should be
required to be compensated by salary so as to avoid the
temptation of having their judgments turn on the source
of compensation rathér than the merits of the case and
the law. Many jurisdictions have taken this step,
including Delaware in 1965; and North Carolina starting
in 1970. To make the office worthwhile and attractive,
and yet within the financial resources of localities, this
would probably mean a reduction in the number of
justices.

A second condition for retention of JPs is that they
be required to be lawyers or to have completed rigorous
Jjudicial training prior to assuming office. Several states
have such requirements. All New Jersey judicial offers
entering office since 1947 have been required to ‘be

o

trained in the law; judicial officers in Washington’s three
largest counties must be attorneys; and in New York,
Mississippi, and ITowa, justices are required to comiplete
training courses.

Finally, JPs should be made administratively ac-
countable to and placed under supervision of the state
court system. The trend is toward vesting this overall
supervisory responsibility in the supreme court, or its
chief justice, aided by full-time professional admin-
istrators. Such supervision should require that JPs keep
records, prescribe the kinds of records to be kept, and
provide guidance in Keeping them. Delaware has been a
leader among the states in providing supervision of JPs.
In 1964, the legislature of that State provided the
supreme court with-a députy administrator to render
such supervision. Later, in an overhaul of the JP system
in 1965 and 1966, the legislature gave the deputy ad-
ministrator additional authority to assign justices to hold
court where needed.

The overall reorganization the Commission proposes
is not new—in theory or in practical adoption by many
states. The merits of unification and simplification of
state court systems have generated the support of many
groups and individuals concerned with the improvement
of the administration of justice, from Dean Roscoe
Pound in 1906—who is credited with originating the
idea—to such groups as the American Judicature Society,
the American Bar Association, the National Municipal
League, and the President’s Crime Commission. The
Conference of Chief Justices in 1953 resolved that all
trial courts of first instance in the state should be fully
integrated into the judicial system of the state and
wherever necessary a reorganization of the statewide
system of courts should be undertaken to accomplish
this objective.

Whether through the influence of the views of these
authorities or the sheer force of the proposed system’s
merits, States have shown an increasing tendency to
move toward the unified, simplified system of court or-
ganization. A total of 18 States can be considered as
having unified or substantially unified court systems. As
detailed in Chapter 4, at least 20 additional States have
made notable structural reforms in their court systems in
recent years, many of them in the direction of a unified,
simplified system. Yet, Maryland and New York, have
had constitutional revision proposals before their voters
encompassing - unification and simplification reform,
only to see them defeated because of opposition
generated by other parts of and overall draft. Maryland
subsequently approved a judicial reform article in 1970.
In Georgia and Florida, the legislature in 1968 failed to
approve submission to the voters of court reform
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proposals made by a legislative or other study com-
mittee.

Voter and legislative hostility to court modernization
bring us to the criticisms of these reform proposals.
Apart from the kind of situation cited .in Maryland and
New York, the obstacles of tradition and standpattism
loom large, as they usually do on issues of major insti-
tutional alteration. Apprehension about changes in the
status quo almost always explain a sizeable proportion
of an “‘anti”-vote. In addition, the simplification and
restructuring of courts at the general trial and lower
court level, including the abolition of justices of ‘the
peace, raises the specter of possible abolition of other
judicial offices. This threat nearly always arouses the
opposition of those whose jobs are involved. Similarly,
judges of general trial courts may resist the idea of
elevating the status of lower courts, which they would
regard as diluting their own power and prestige. Some
members of the bar tend to oppose certain court re-
organizations because they require an accommodation to
new institutional arrangements. Moreover, they naturally
may feel a reluctance to support a proposal which
threatens the position of a judge whose office may be
abolished by such a reform.

These more temperamental .objections to a unified,
simplified court system come under the general heading
of “resistance of any major change.” Others concern
substantive policy issues and focus on the drawbacks of
the change. Some argue against unification and central-
ization of authority in the supreme court as going too
far in the direction of “bureaucratization” of the
judiciary. Most of these critics, in effect, prefer the
present system of decentralized judicial authority,
perhaps with some attempt at fixing overall supervisory
responsibility within each level: lower courts, general
trial courts, appellate tribunals and the highest court.
With respect to the JP courts, some fear that their
abolition would do away with the ‘“common man’s
court” where small cases can be heard informally. Old
style home rule advocates, of course, oppose amalgama-
tion of county- or municipal-level courts with a State
system. And a few judges fear the role that court ad-
ministrators would gradually assume with a major re-
organization.

Some of these reservations about unification and
simplification have merit, but the Commission believes
on balance that the advantages to be gained in terms of
establishing a structural pattern of responsibility for
continuing surveillance and improvement of the entire
state judiciary far outweigh any disadvantages. Regard-
ing “bureaucratization’, this charge can always be
leveled against an organizational structure needed to deal
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vtrith the inevitable problems of large scale administra.
txon. of a program over a large area~whether it is the
administration of j ustice, health, education, or whatever
.The alternative, unfortunately, is what currently prevails.
n} ‘many states: a dispersion of authority among in-
dividual courts or levels of courts, producing an un-
even‘ness of treatment that is inconsistent with a fajr
administration. of justice. Against the claim that the JP
c?fnt is easily available and the court of the average
citizen, it can be argued that a new magistrate’s court
syste?m or a subdivision of g general trial courf can be
‘a.dr.n'mistered in a manner to continue to assure acces-
‘S‘lf?ll.lty and the atmosphere of a small man’s court, By
Am.img a circuit,” judges of such courts can assure
availability in all Sparsely settled areas that do not
warrant a full-time magistrate,

Wlth respect to the provision authorizing the
legislature to change rules. of practice and procedure
proposed by the supreme court, we generally tend to
agret? .with the National Municipal League that such a
_pro.v1‘510n is necessary to guard against untrammeled
judicial rulemaking, threatening an invasion of the area
of §ubstantive law. At the same time and unlike the
Nat}onal Municipal League, we do not feel that an extra-
ordinary majority is needed to protect against the threat
of legislfitive interference in strictly procedural matters
én our Judgment, the regular legislative process in the'
a;?ltsees. provides adequate safeguards against this possible

To sum up, the Commission believes that the time has
come to end the feudalism in a majority of the judicial
systel.ns at the State and local levels, Witness the over-
lapping jurisdictions, varying procedures, uneven
doc{cets, administrative autonomy and juris’dictional
proliferation that stil] are characteristic of half of these
so-called systems at the present time. The prestige
purpose, and proper role of the judiciary are all brought’
into question as a result of the failure to achieve basic
structural reforms, reforms that have been recommended’
for more than three score years. A simplified and uniﬁed‘

system, reform or abolition of the justice of the peace
courts, centralized administrative supervision, uniform
rules of practice and procedure, and the ﬂexil;le assign-
ment of judges—these are essential measures of construc-

tive change and basic fe i i
atures of this Commission recorn.
mendation. som

Recommendation 17, State Court Administrative Office

The .Cf)mmission recommends that all States provide
an adm.mlstrative office of the State courts, headed by a
profes§1?nal administrator, to assist in the administrative
Supervision and direction of the State court system.
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Stat.e court systems are large-scale operations
Expenditures on Judicial activities in fiscal year 1968-6§
amounted to approximately $900 million. State govern-
n?t?nts alone employed 15,576 people in the courts, and
fzxtxes and counties employed over 63,000 such persc;nnel
in the same year.

. Any enterprise of this magnitude must be concerned
with getting the most output for the dollar, to put the
matter in cold fiscal terms. Moreover, in t,erms of its
paramount purpose—fair and swift administration of
Justlf:e.—the court system must be concerned that the
administration of its affairs avoids backlogs and delays
Those, after all, are a principal shortcoming of man);
courts, particularly at the lower and general trial Jevels
For purposes of justice as well as sheer economics then.
StaFe and local ¢courts must modernize their management’
policies and practices. .

A.dministrative modernization involves making

continual studies of work processes, so as to improve
court procedures affecting the flow of court work. It
mean§ the installation of new procedures and mod;arn
techniques employing computer technology and hard-
ware as well as microfilming. On the important person-
nelh s.lde, it means up-to-date recruiting, testing, and
training techniques. , ’
. In fiscal administration, it involves revamped budget-
Ing, purchasing, auditing, and payroll preparation
methods. Finally, in the matter which most intimately
concerns the movement of cases through the courts, it
means. modern systems of statistical recording a’nd
reporting, because with these management aids, those
re§ponsible for seeing that delays are kept to a mi;lixnum
will know how the caseload is flowing and where and
when to intervene if necessary,

Individual judges or groups of judges are responsible
for administration of individual courts. Where states
have ch.osen to vest overall supervisory responsibility for
the entire system in one point,, they have placed it in
th'e supreme court or its chief justice. Thus, technically
a judicial officer must be held ultimately responsible fo;
the administrative affairs of the court systems. Yet the
knowledge, skills, and interests required to ha’ndle
effectively the administrative operations of a court
s.ystem are not necessarily associated with the qualifica-
.thl'lS or inclinations of a judge. This explains the grow-
mg.recognition that state court systems need to be
equipped with ‘a professionally manned administrative
office. This development has worked to the point now
where 35 States are served by court administrative
offices. Moreover, 1970 saw the initiation of a new Insti-
(t;;tzlfor Court Management, the purposes of which fs to

velop court executi
Federallj poourt xecutive officers for the State and
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Where the State has vested administrative respon-
sibility for the entire State judiciary in'the supreme
court or the chief justice, it is, of course, logical to place
the administrative office directly under the court or
official. In States which have not done this, the admin-
istrative office might well be placed under the general
direction of the judicial council or conference which, as
of 1968, existed in all but one State. In several cases,
councils or conferences appoint existing administrative
officers, which is a.reasonable arrangement considering
these bodies long have been responsible for the conduct
of administrative studies and the submission of recom-
mendations for improvements in this area. In a sense,
administrative officers are inheriting these functions of
judicial councils and conferences.

The scope of duties assigned to the administrative
office naturally will depend upon the administrative
powers and responsibilities of the body or official to
whom it reports. In a State with a highly unified,
simplified court system, the powers will be broad,
covering the full gamut of expediting court business, per-
forming fiscal duties, adopting standards of practice for
nonjudicial personnel and perhaps hiring and training
employees. They will aiso include studying and making
recommendations for improvement of administrative or-
ganization and procedures, as well as serving as the se-
cretariat to the judicial council and other statewide
judicial bodies. Equally significant, the powers exercised
in- these regards will.extend not only to the highest
court, the intermediate appellate court, and the general
trial courts, but also down to the lower trial courts. The
effective direction and supervision of a unified State
judiciary require that the powers extend that broadly

and that deeply. .

The probability that a court administrative office in a
state with a unified court system would exercise broader
powers than its counterpart in other States was
confirmed by the survey conducted jointly by the
Advisory Commission and the National Conference of
Court Administrative Officers. The survey found that
the adminstrators of 15 unified State systems reported a
higher degree of involvement with general trial and lower
courts than the other 16 reporting administrators. It
found that these officers were more intensively engaged
in supervising or providing services to these lower courts,
and employed noticeably more resources in discharging
their duties, :

Court - administrative offices can not exceed the
authority to supervise or serve that is bestowed upon the
individual or body to which they are responsible. Thus,
unless and until a State adopts a unified court structure,
the scope of the authority of such offices will'be limited.
The Commission urges, however, that such . States

develop those offices to exploit to the fullest their
opportunities for administrative assistance and super-
vision. The same, of course, applies to the States with
unified systems. The ACIR-NCCAO survey indicated
that the participating Stateé administrative offices were
least involved with assisting in-the dispatch of judicial
business (such matters as helping in the assignment and
reassignment of judges and implementing standards and
policies on hours of court) and with supervision of
nonjudicial personnel. Further efforts by these offices to
attain and implement more substantive administrative
responsibility is therefore indicated.

In his August 10th, 1970 address to the American Bar
Association, Chief Justice Burger declared: “The
management of busy courts calls for careful planning,
and definite systems and organization with supervision
by trained administrator-managers . .. We need them to
serve as ‘“‘traffic managers,” in a sense as hospitals have
used administrators to relieve doctors and rurses of
managerial duties. We are almost a century behind the
medical profession in this respect.” Quite clearly, the
State judiciary has as much need of this form of as-
sistance as the Federal, perhaps more so; hence the Com-
mission’s support for a State court administrative office.

Recommendation 18. Trial Court Administrative
Offices

The Commission recommends that States authorize
and encourage establishment of administrative offices
for the general trial courts of large urban areas, The
Commission further recommends that such offices be
headed by professional administrators and be under the
general supervision of the State court administrator
where one exists.

Fifty-five counties over 500,000 population spent in
excess of $223 million each on judicial activities in fiscal
year 1968-69. Forty-three cities over 300,000 popula-
tion spent more than $131 million each for courts in the
same year. These figures suggest the magnitude of court
operations in large urban areas. The size of their court
operations, plus the significance of the general trial
courts in the administration of criminal justice, convince
the Commission that the general trial courts in urban
areas would do well to have professional administrative
assistance. The reasons basically are the same as those
supporting administrative assistance for the entire State
system, aithough the range of the latter’s responsibilities
is inherently wider.

As with the office of State court administrator, the
office of trial court administrator is not new. In fact,
there are enough of them to have organized their own
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association—the National Association of Trial Court Ad-
ministrators (NATCA)—which has approximately 60
members. Moreover, their number can be expected to
increase with the recent establishment of the Institute
for Court Management.

A survey conducted by NATCA in early 1970
provides information on these offices. The 29 offices
that responded are located in 13 States, and all but one
function in general trial courts. The number of judicial
personnel manning these offices ranges from two in
Contra Costa County, California to 253 in Cook County,
Ilinois, with a median of 18. The number of nonjudicial
personnel in the 26 offices reporting on this item vary
from 20 in Las Vegas, Nevada and Ramsey County,
Minnesota to 1600 in Philadelphia, with a median of 48.
All but a few of the offices reporting on personnel and
fiscal duties indicated that they are responsible for
hiring, discharging, demoting, and reassigning employees;
preparing budgets; accounting; and administering pay-
rolls.

Among other duties considered basic for trial court.
administrative offices are budget execution, management
of ‘physical court facilities, information services, inter-
governmental relations assistance, jury administrative
services, statistical management, analysis of ad-
ministrative systems and procedures, and case calendar
management. Important tools for performance of the
latter three functions are computers and microfilming.
Most of the offices responding to the NATCO 1970
survey indicated that they used these two aids.

The Commission believes that the State, as the juris-
diction which is basically responsible for the general trial
courts, should authorize and encourage the creation of
the administrative office at that court level. The Com-
mission believes that a good case can be made for
requiring these courts to create their own office of ad-
ministration. Yet, recognizing that States vary in the
degree to which they have achieved an effective unifica-
tion of their court systems, the Commission believes
each State at this point in time must decide for itself
whether it can in fairness mandate such establishment.

An additional factor relating to a State’s imposition
of such a requirement is that of financial responsibility.
To the extent that States finance all or a substantial part
of the trial courts’ operations—as this Commission urges
in this report—it is justified in imposing such a mandate.
On the other hand, if a State contributes little or
nothing to the cost of such operations, the Commission
feels that it would be unjustified in making such a
demand. If a State decides that the administrative office
is a critical need, and if it is willing to foot a substantial
part of the bill for such an office, the Commission
believes such an office should be mandated.

In those States with a State court administrator, it
appears logical that the trial court administrators should
be under the general supervision of that State official.
This is particularly necessary where the State judiciary is
unified with strong central direction from the highest
court. .

The, Commission thus views trial court administrative
offices as a vital adjunct of the broader effort to
modernize the management of the judiciary in urban
areas. Where an overall unified court system. has been
established and financed largely by the State, then such
offices should be required. In States that are moving
more slowly on the road to judicial reform, then the
authorization and encouragement constitute the proper
approach. In the long run, however, the Commission
believes that general trial courts in the Nation’s metro-
politan areas cannot function effectively, if this rnanage-
ment tool is-ignored,

Recommendation 19. Method of Selecting Judges—The
“Merit Plan”

The Commission recommends that State and local
governments, where needed, adopt the “Merit Plan” of
selecting judges, whereby commissions consisting of
representatives of the bar, the judiciary, and the public
screen and nominate qualified candidates for appoint-
ment by the chief executive. The Commission further
recommends that judges so appointed be required to
submit themselves to voter approval or disapproval at an
election at the end of each term.

Many elements go to make up a good court system,
but none is more significant than the judge. A competent
Jjudge may succeed, despite organizational, procedural,
and fiscal shortcomings of the courts. Without these
handicaps, such a judge would probably succeed hand-
somely. But without an able judge, the court will not be
competent; it will not dispense justice fairly and ef-
ficiently. Thus, the provisions for selection and tenure of
judges are critical for the upgrading of our criminal
courts. And the Commission believes that the so-called
“Merit Plan,” of which one version is the “Missouri
Plan,” is the best of the various methods of selecting and
retaining judges.

Our study has found that despite continuous efforts
at reform, election still is the dominant selection method
in 25 States, with 15 of these having partisan elections
and 10 nonpartisan. This method first came into popular
favor with the advent of Jacksonian democracy and
gained renewed strength with the Populists in the
nineties and the Progressives a decade later. It grew out
of the belief that it meant more democracy and more

sensitivity to public opinion. Yet, in our judgment, it
for the most part has failed to realize this promise. It has
produced neither greater responsiveness to the citizenry,
nor has it notably improved the quality of justice.

The elective process tends to place a premium on a
candidate’s ability to appeal to the largest number of
voters, which we consider hardly an appropriate subject
for meaningful campaign debate nor a valid index of the
candiate’s judicial qualifications and temperament. The
capacity to leave the bench and mount the rostrum is
scarcely a test of judicial capacity. Moreover, in some
urban jurisdictions, the election process provides no real
contest. Where the strength of the political parties is
about equal, selection of a candidate is frequently
negotiated by the parties. In “one-party” jurisdictions,
the contest is meaningless. The process is further
compromised by the fact that in States where judges are
elected they usually go first to the bench by appoint-
ment to fill a vacancy. Partisan elections have the further
handicap of immersing the judicial candidate in party
politics and ‘tend to put a premium on party loyalty
rather than fitness for the job. Nonpartisan elections, on
the other hand, tend to reduce popular interest and
participation in the election and undercut one of the
positive features of partisan elections, namely, the
influence of responsible party organizations in putting
up able judicial candidates.

Experience at the Federal and State levels has
demonstrated the merits of judicial appointment by the
chief executive. Doubtless, this stems from the pinpoint-
ing of responsibility on the chief executive and his
superior opprtunity for obtaining information and
making intelligent appraisals of judicial candidates. The
principal drawback to this method—and one which we
consider critical—is that the chief executive has neither
the time nor the personal knowledge to do the job alone.
He usually is compelled to rely on the advice of others,
in which party or patronage considerations can carry too
much weight. Experience in many States with varying
political climates indicates that party politics, and all
that the term implies, plays far too great a role in the
straight executive appointment system for selection of
judges. : ‘

The Commission believes that the Merit Plan
improves the system of appointment by the chief
executive by using a formal screening panel which, in'its
nominations to the chief executive, assures that
objective qualifications for the job are kept paramount.
This assurance is provided by the makeup of the
nominating panel with members drawn from the bar, the

~ judiciary, and the public-at-large.

The Commission also believes that judges appointed
under this system should submit themselves to voter

approval or disapproval at the end of a term. This type
of election process avoids the shortcomings described
earlier. The incumbent runs on his record rather than
against an opponent, hence, the opportunity for the
usual campaign jousting is minimized. Equally
significant, this procedure affords the electorate an op-
portunity to pass judgment periodically on the manner
in which the appointment system is working. And this
need should not be minimized in a period of disaffection
and alienation. From ‘a practical viewpoint, moreover,
this procedure provides a balancing factor in the
system—~one that tends to make it more palatable in
States with strong direct democracy traditions.

The Merit.Plan of judicial selection is not without its
shortcomings, of course. For one thing, it could require
setting up separate nominating commissions for each
appellate division, trial district, and when extended to
local courts, to each municipality. Thus, a considerable
organizational effort would be required. On the other
hand, the establishment of these separate bodies would
assure wide geographic representation in the screening.
This is important since critics sometimes challenge the
representativeness of the process.

On the question of representation, we are impressed
by the finding of a Missouri study, cited in Chapter 4,
that the spectrum -of community interests is being
reflected .in the screening process via the tapping of
members of the bar who represent various interest
groups. This practice refutes the charge of malrepre-
sentation expressed by many critics.

The increasing adoption of the Merit Plan, in our
opinion, testifies to its soundness. Seventeen States have
adopted the plan for one or more courts. In most cases,
it applies statewide, but in a few it covers only certain
jurisdictions. Ten of the States installed the system
during the past decade, and six since 1966. Efforts to
adopt the plan are continually being made in many other
states. We are further convinced of the value of the Merit
Plan approach by the endorsements it has received.
These include the American Bar Association, the
American Judicative Society, the National Municipal
League, the President’s Commission on Law Enforce-
ment, .and Criminal Justice, and The American As-
sembly.

To -summarize, the Commission sanctions the Merit
Plan approach to judicial selection because it gives
balanced consideration to éxecutive direction, profes-
sional judgment, and direct popular control. By
combining these diverse and sometimes conflicting
strands of the American political tradition, the pro-
cedure constitutes a delicate compromise, a compromise
that experience and the judgment of a number of
authoritative groups suggests is a good method in most
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instances of selecting good judges. Experience under the
Merit Plan, as used in Missouri, indicates that sitting
judges are almost certain to be retained in office by
subsequent elections. While this system, in effect,
produces life tenure, this Commission has no quarrel
with that result so long as the safeguards described above
are maintained. For these basic reasons, the Commission
strongly endorses this approach and urges more States to
adopt it.

Recommendation 20. Judicial Discipline and Removal:
The Cadlifornia-Type Commission on Judicial Qualifica-
tions

The Commission recommends that, where lacking,
States establish machinery for the discipline and removal
of incapacitated or unfit judges, patterned after Cali-
fornia’s Commission on Judicial Qualifications.

Like the question of selection, discipline and removal
procedures have a direct bearing on the quality of judges
which are attracted to and retained in the court system.
No selection method can guarantee that all judges
selected under it will remain mentally, physically, and
ethically competent during their entire term.

States by and large still rely on impeachment,
legislative address, and recall for removing judges who
are guilty of misconduct or are physically or mentally
incapacitated. Most observers regard these methods as
inadequate, because they are cumbersome and un-
suitable for disciplinary actions short of removal. Of the
several alternative methods “proposed or used for
discipline for removal, we believe the judicial qualifica-
tions’ commission created by constitutional amendment
in California and, by the end of 1970, used with some
modifications in 17 other States, is most desirable.

These commissions are usually composed of judges,
lawyers, and laymen appointed respectively by the

Supieme  Court, the State Bar Association, and the -

Governor, Their chief function is to receive and in-
vestigate complaints against judges, which may be filed
by any citizen. The commission evaluates complaints,
rejects those it considers unfounded, and cautions the
accused on those not very serious or orders a formal
hearing on serious ones. On the basis of the hearing, the
commission may dismiss the charges or recomrmend to
the Supreme Court that it impose involuntary retirement
or undertake removal or some lesser disciplinary action.

We believe that this system meets criteria for an
effective, fair removal and disciplinary procedure. It uses

removal for misconduct only as a last resort, relying

principally on. less drastic disciplinary measures. It
assures thorough investigation of complaints before they
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are presented as a formal charge. It protects the rights of
all persons involved, by providing for the conduct of
hearings in private unless the accused requests otherwise.
It involves nonjudicial personnel in the proceedings,
while leaving the final decision to the Supreme Court.
Finally, it applies to all judges in the state-local judi-
ciary.

Unlike other removal and disciplinary mechanisms—
including New Jersey’s comimission for involuntary
retirement, New York’s court on the judiciary, and the
“model” proposals of the American Bar Association and
the National Municipal League—membership on the
mechanism here proposed is not limited to judges. We
concur in ‘the criticism of the President’s Crime Com-
mission of systems that restrict the membership in this
fashion. We share its views that “a disciplinary system
employing procedures entirely hidden from public view
may be discredited by the suspicion that the supreme
court is not diligent in correcting judicial misconduct.”

The ABA model provides for removal of supreme
court justices by the governor after certification by the
judicial nominating commission that the justice is
incapable of performing his duties. It further provides
for the supreme court to remove and discipline judges
below the highest court. The NML model makes a
similar provision for the courts down through the
general trial court level, leaving to the legislature the
establishment of procedures and mechanisms for dis-
ciplining lower court judges. In both cases, reliance on
action by the supreme court exclusively can be defended
as necessary for its supervision of the total judiciary. We
do not believe that the judicial qualifications com-
mission approach is inconsistent with this objective. The
supreme court still retains the final decision, and the
system. has the additional advantage, already cited, of
opening up the investigatory and recommendatory
process to nonjudicial personnel, which we consider
critical,

One criticism voiced against the California Plan is that
for smaller states it may involve too much machinery for
the job to be done. In rebuttal, it may be noted that,
Nebraska—~among the smaller one-third of the states in
population—uses the California approach.

All things considered, including the strong endorse-
ments of the President’s Crime Commission and the
1964 American Assembly, we believe other States would
do well to follow the California method of disciplining
and removing judges,

Recommendation 21. Judicial Qualifications

The Commission recommends that States recjuire, all
judges to be licensed to practice law in the State.

R

The Commission is convinced that a judge can not be

competent unless he is licensed to practice law. We
therefore recommend that all States establish such a
requirement for selection to judicial posts at all levels.

Various arguments have been and can be raised

against the requirement that an attorney’s license is a pre-
requisite to serving in a judicial post. Some critics argue
that judges, in effect, translate into law elements of their
own social philosophy in many of their decisions, as in
interpreting contracts, property rights, or due process.
Given their common training, lawyers as a group, so the
argument runs, can be expected to represent a much
narrower spectrum of social attitudes than the popula-

tion as a.whole. To assure a reflection of political and

social philosophies of the broadest range, these op-
ponents contend that membership on the bench should
not be limited to licensed lawyers. To assure basic

competence of nonlawyers so chosen, such ¢ritics main-
tain that pre- and in-service training can be required of
them—as now is the case in some jurisdictions. Such
training could provide instruction in substantive law and
the rules of evidence and procedure.

In opposition to this argument, those who insist on
legal training point out that nonlegal, political and social
aspects of judging are present in every human insti-
tution. The important thing: they stress is that judges
have legal training to recognize precedent and know the
restrictions imposed by the collective judgment of the
profession over the years. Only within these limits, so
the argument runs, can a judge effectively curb his
natural inclination to apply his own social and economic
predilections to a case. Moreover, defenders of the
requirement point out that legal training does not
exclude judges of broad and differing philosophies.
Some also maintain that the vast majority of questions
coming before judges of the State and local courts are
little affected by social and economic attitudes; they
mainly require the application of rules of conduct, about
which there is little dispute, to a range of factual sit-
uations. Legal training, they argue, is vital to assure that
the right rule of conduct is applied. Finally, some argue -
that proper professional training is vital to revamping the
public image of the judiciary, Untrained or informally
trained judges, they contend, do little to enhance the
prestige of the judicial branch. With neither the sword
nor the power of the purse and only the power of
judgment, to paraphrase Alexander Hamilton, only an
effectively trained judiciary can sustain popular esteem
for this branch of government.

The issue of legal training and experience comes up
mainly in the lower courts, and particularly those in
sparsely settled areas, where fiscal resources and caseload
are insufficient to warrant a full-time judge and lawyer
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candidates for judicial positions are in short supply. In
answer to these arguments, it is asserted that this is a
problem of court organization. Consolidation and
unification of trial courts and appropriate drawing of
jurisdictional boundaries to embrace an adequate
supply of lawyer candidates, can remedy these dif-
ficulties. Even without changes in jurisdictional
boundaries, moreover, the removal of residence require-
ments would make it possible to select lawyers from
other parts of the State to serve in rural jurisdictions.

We see merit to arguments on both sides. Overall,
however, we believe that lawyers as a group more and
more represent the broad spectrum of political and
social attitudes, particularly with the increasing emphasis
in the legal profession on protection of consumer and
minority group . interests. Also, we feel that court
unification and simplification, which we earlier endorsed
for the state-local judiciary, will do much to remedy the
problem of the availability of legally trained judicial
candidates in all parts of a State. We therefore urge
States to require legal training and experience as a
condition for service on the bench.

If we are serious about judicial reform, and this Com-
mission believes that effective criminal justice will not be
achieved unless we are very serious about this facet of
the broader problem, then a qualified judiciary from top
to bottom is indispensable. Fourteen States still do not
require their appellate or trial judges to be learned in the
law, and three more do not require it of their appellate
judges. Half the States do not stipulate 'a minimum
period of legal training for judges of both classes of
courts. Most of the 33 States having justice of the peace
courts provide no legal training requirement for their
personnel.

All this suggests that there is still ample room fer
vigorous action on the qualifications front. And at this
point in time, theé Commission holds to the opinion that
legal training is a fundamental prerequisite for a truly
qualified judiciary. Organizational changes will not live
up to their promise, if this issue is overlooked. The
argument against assigning removal and disciplining
power to a commission on judicial qualifications may be
lightened if this issue is confronted squarely. But above
all, this Conumission believes this reform is essential if
the public’s respect for courts in the State system is to
be revitalized and sustained. For all these reasons, we
support this recommendation ‘and .urge States that have
not done so to move on this front.

Recommendation 22. Mandatory Retirement

The Commission recommends that, where lacking,
State laws require mandatory retirement of State and
local judges upon reaching age seventy.

i

ERSY-SEEE

AT e B e

R



. T

Mandatory retirement is a  topic that can always
generate heated debate. Those favoring it usually
contend that it is the only sure way to cope with the
problem of old, tired, and out-of-touch judges. They cite
the growing pressures of heavy dockets, of the many
changes in. the law, of rapidly changing social and
governmental conditions as key reasons for initiating
compulsory retirement, Energy, a fine sense of equity,
and an eagerness to grapple with new legal and statutory
developments, some maintain, are the necessary traits of
a good judge in our times and these are likely to be
characteristic of a younger—rather than an older—~man.

Opponents of the requirement maintain that there is
no foolproof way of assuring these traits in any judge.
They note that age has little to do with whether a judge
is judicially fit or intellectually equipped. Mandatory
retirement at any of the ages generally cited would have
compelled Brandeis, Holmes, and Black to step down at
a time when they were still creative, capable, and
conscientious. The more sensible and sensitive way to
handle the problem is to rely on commissions on judicial
qualification, so the argument runs. Such commissions
after all, already are charged with handling. cases
involving alleged incapacity or incompetence.

Turning to State experience, 23 now make provision
for compulsory retirement usually at the age of 70. In
five of these, the limit is extended to the end of the term
in which the limit is reached. One State fixes the age at
71,twoat 72, and four at 75.

On -balance, the Commission believes that. the
arguments favoring mandatory retirement have merit.
We .concur- with the opinion that a judge’s most
productive years are likely to fall before he reaches the
age of 70. At the same time, we see some merit in the
New York. provision which establishes a retirement
ceiling at seventy, but permits extension in individual
cases. Overall, however, the Commission supports the
basic contention that retirement should not be left
wholly to chance and that seventy is an appropriate year
for retirement.

Recommendation 23. Full-Time Judges

The Commission recommends that States require all
judges to devote full-time to their judicial duties.

In all 37 States with the justice of the peace system as
of 1965, the justices were permitted to engage in outside
work. In other words, the office did not demand full-
time work of the justice. Similarly, according to the
latest information from the .American Judicature
Society, in at least 14 States in 1968 the judges of lower
courts—other than JP courts—similarly were not required
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to render full-time service. These included mainly city,
municipal, and county courts.

In the Commission’s opinion, if State and local
governments are to attract and hold in judicial posts
persons of necessary skills and dedication, they will have
to make the job full-time. To make it less than this tends
to downgrade the importance of the job. In addition, it
opens up the possibilities of conflict of interest between
the judge’s official duties and his private interests.

In its canons of Judicial Ethics, the American Bar
Association points out that a judge who is allowed to
practice law “is'in a position of great delicacy and must
be scrupulously careful to avoid conduct in his practice
whereby he utilizes or seems to utilize his judicial posi-
tion to further his professional success.” We think that
allowing outside employment, whether or not it is the
practice of law, needlessly invites a possible conflict of
interest.

Some contend that municipalities or counties may be
too small to pay the salary of a full-time judge, or the
workload of his court may be too little to warrant his
full-time attention. In our judgment, this problem
should be solved by a restructuring of the court system
along the lines recommended earlier, rather than jeop-
ardizing the quality of judicial officers through the part-
time nature of the job. Specifically, the geographic base
of the court should be enlarged until it encompasses
enough fiscal resources and a caseload to support a full-
time judge, as has been done in Hennepin County, Min-
nesota, where the municipal court of Minneapolis and
the surrounding suburbs were supplanted by a Hennepin
County court. In more rural areas, judges might travel
the circuit holding court in different population centers
at periodic intervals, The preferred organizational basis
for achieving this would be the abolition of all inferior
courts and transfer of their duties to the general trial
courts or a ‘subdivision thereof. This basic reform
coupled with the power of the Supreme Court or its
chief justice to assign judges from court to court within
and between levels ought to go far toward assuring that
all judges within the system will devote full time to their
official duties.

Certain improvements in the criminal justice system
proposed in other recommendations of this report, if
implemented, will tend to reduce the burden of non-
judicial duties now carried by some local judges. Such
improvements include recommendations to strengthen
the State role in the administration of the corrections
program, especially the increased State responsibility in
the assignment and transfer of convicted prisoners, the
reassignment of responsibility for administration of
adult probation services from local courts to a State de-
partment of corrections, and the reassignment of respon-
sibility for any locally controlled juvenile correctional
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institutions to the appropriate State agency. As these
recommended changes are implemented, judges will be
able to devote more time to judicial duties and their
work docket can be more efficiently structured.

The recommendation advanced here thus comple-
ments the other judicial reforms the Commission has
sanctioned. It serves them by being an operating guide
for the system. Court administrative officers and su-
preme court judges responsible for assigning general trial
court personnel should all be mindful of this basic func-
tional goal, A full day for full pay is after all as pertinent
a maxim for this body of public servants as it is for any
other. The prestige and, at this point in time, the overall
performance of the judiciary, is brought seriously into
question if less stringent procedures are permitted for
the judiciary.

Recommendation 24. Full State Assumption of Court
Costs

The Commission recommends that States assume full
responsibility for financing State and local courts.

In all but a few States, the expenses of the court
system aie shared by the State and its local governments,
with the local governments picking up more of the tab at
the lower levels of the judicial hierarchy. In the aggre-
gate, the States provide approximately one-fourth of the
total State-local count costs. Yet, there appears to be a
gradual but steady movement in the direction of greater
assumption of court expenses by State government, with
nine States now picking up 61% or more of court costs.
The Commission believes that this tendency is based on
sound reasons and that they point logically toward full
State assumption of court financing. The Commission’s
earlier recommendation calling for establishment of a
simplified and unified court system only strengthens our
belief that this is the proper course to pursue on the
fiscal front.

Even where a fragmented system exists, the State
government has a fundamental responsibility for seeing
to it that all State and local courts administer justice
fairly, consistently, and effectively. This holds true even
for local courts that may be exclusively concerned with
trying violations of local ordinances. Those ordinances
after all are, in effect, an extension of State criminal
laws since the State would have to provide for compara-
ble local regulations if such ordinances did not exist. To
put it another way, all judicial personnel directly or in-
directly are part of a State system, no matter how dis-
jointed it may be, and this fact argues strongly for full
State financing.
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It is difficult if not impossible for the State to dis-
charge its responsibility for assuring statewide consist-
ency of court operations, if it relies heavily on local
funding. Variations in local levels of financing produce
wide disparities in the performance of the courts. In
addition, as a Maryland study pointed out, reassignment
of judges from court to court to meet shifting workloads
and thus to avoid delays throughout the system is made
difficult if varying local financing patterns produce
disparities in salaries for judges of the same type of
court,

The State, it can be argued, can overcome this prob-
lem by prescribing salary levels, the numbers of judges,
and other cost items for general trial courts or courts of
the lower level. Prescription of salaries and numbers of
courts would take care of the judges, but much discre-
tion would be left in the hands of the local governments
with respect to other important objects of court financ-
ing: physical facilities and nonjudicial personnel, to
name only two. This situation was criticized in the
California legislative study cited in Chapter 4.

Moreover, State prescription of expenditures—
whether applicable only to judicial salaries and the num-
ber of judges or to the whole sweep of court expenses—is
ppen to the familiar objection that a State should not
mandate expenditures on local governments when it is
not prepared to foot the bill or at least a substantial part
of it. This raises the basic issue then of the State’s duck-
ing its financial responsibility. In our judgment, the only
defensible way for the State to secure a consistent level
of court performance is to assume the total financing for
this function.

Still another fundamental argument can be made for
this fiscal recommendation. The logical result of effec-
tive State assumption of overall responsibility for the
State-local judiciary is a unified, simplified system with
the supreme court or chief justice responsible for seeing
that the system operates properly. This is why we have
urged State adoption of a unified system. It seems clear
to us that the powers vested in the highest court or its
chief justice for administration or a unified system—
administrative supervision, rule-making, and assignment
of judges—can be of little consequence if local govern-
ments have to be relied on to provide the money for the
trial courts.

A number of objections, of course, are raised against
full State absorption of court expenses. It is asserted
that such action would reduce, if not eliminate, local
responsiveness in the general trial and lower courts. We
are not prepared to accept a high degree of responsive-
ness to local needs, if it means uneven and inequitable
application of the law between jurisdictions, Moreover,
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we do not concede that State financing will mean neces-
sarily that the judiciary acting at the local level will auto-
matically be insensitive to local conditions within the
range of reasonable consistency. For one thing, judges
are likely to continue to be selected locally.

Local governments that now derive a “surplus” above
and beyond their judiciary costs from fines and fees
(mainly traffic fines) will object to surrendering this fis-
cal advantage. This objection was answered satisfac-
torily, we believe, by the Idaho Legislative Council when
it stated that the operation of any court as a revenue-
raising device should not be condoned. The violations
for which the fines are assessed are after all violations of
State law or—when ordinances are involved—at least the
extension of the State law within the city or county.

In some local jurisdictions, court fines go into general
revenue of the city or county so that they become avail-
able for financing other local activities. Sometimes in
practice, if not in law, they are earmarked for police
operations. In that case, localities could argue that re-
moving the revenues from their coffers will tend to
diminish the zeal of the poiice in enforcing State law. The
answer to that argument is that the police, just as the
courts, should not use their powers of enforcing the law
as a revenue-raising measure.

For their part, some States might object to taking on
the additional fiscal burden involved in placing full
financial responsibility in their laps. The goal of a con-
sistent, even-handed, and competent court system is,
after all, what is at stake here, While we do not believe
that the shift in funding should be made simply on the
basis of relative fiscal capabilities and burdens, at the
same time, it is true that the States generally have
greater fiscal resources than their local governments.

Balancing all the pros and cons, we are firmly of the
opinion that the State court system should be fully
financed by the State governments. Without it, the two
above goals of judicial reform—a simplified, unified
system and a more efficient and even-handed
administration of justice—are not likely to be fully real-
ized.

Recommendation 25. Improved Federal-State Court Re-
lations :

The Commission urges State and Federal district
judges, judicial officers and Bar Associations to initiate
and support the development of State-Federal Judicial
Councils composed of chief judges of State and ap-
propriate Federal district courts to cooperatively explore
problems of joint concern, including procedures for re-
view of post-conviction petitions.
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The Commission is convinced that there is an increas-
ing need for a closer relationship between the State and
federal court systems and that this could be accom-
plished—at least in part—by the creation in each State of
an informal State-Federal Judicial Council. Membership
of the Council could include a member of the highest
State court, the chief judges of the larger State trial
courts, and the chief judges of the Federal District
Courts serving the State. The State-Federal Council
could establish relationships with, or be an adjunct of,
the State judicial councils which now exist in 49 States.

The idea of establishing a joint judicial council in each
State is fairly new. Chief Justice Burger, however,
championed their establishment in his August 10, 1970
speech to the American Bar Association.

Some State court, Federal District Courts, and indi-
vidual judges have developed effective relationships,
screening devices and innovative procedures to deal with
the increasing problem of post-conviction petitions.
Moreover, improved legislation relating to the problem
of post-conviction review has been enacted in a few
States and by the Congress, and some may feel these
efforts will prove adequate. While the Commission sup-

ports the further development of such measures by

States and individual judges, we believe that the general
problem of developing more effective Federal-State re-
lations in the judicial field is of sufficient magnitude to
warrant establishment of joint judicial councils in all
States. The Commission feels this can best be done on an
informal basis with the full cooperation of the judges.

An immediate goal of a Council might be the develop-
ment of expeditious procedures for handling prisoner
petitions. This would include recognition and adherence
to Federal constitutional standards in the processing and
adjudication of criminal offenses, and, where appro-
priate, the development in each State of post-conviction
procedures which meet recognized standards, such as
those developed by the American Bar Association.

The number of petitions filed by State prisoners seek-
ing habeas corpus relief in the Federal Courts has in-
creased from 89 in 1940 to approximately 12,000 in
1970. The continuing increase in these cases threatens to
engulf the Federal District Courts and has placed a great
strain on Federal-State judicial relationships.

As the President’s Commission on Law Enforcement
and Administration of Justice pointed out, the ready
availability of habeas corpus and similar procedures for
convicted offenders must be reconciled with the desire
to achieve finality in criminal judgments as well as the
concern for fairness of the criminal process. The increase
in prisoner petitions is the result of many factors includ-
ing: improved statistical reporting; the increase in crimi-
nal trials; broader, more liberal interpretations of consti-
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tutional protections by State and Federal Courts; dis-
parities in criminal procedures among State courts and
between State and Federal court systems, and lack of
adequate and uniform procedures among the States in
dealing with post-conviction claims.

The increase in such petitions, of course, has been
felt at the State court level, but, because of the constitu-
tional questions raised, the impact has been far greater
on Federal District Courts. Moreover, there is concern
that the Federal courts are involving themselves too inti-
mately in State criminal justice processes, although re-
cent Supreme Court decisions may signal a shift on this
front.

Expeditious processing of prisoners’ petitions and re-
lated post-convictions remedies are important aspects of
the criminal justice system, even though experience indi-
cates that only a small fraction of such claims are valid.
The Commission finds, however, that the problem raised
by these petitions is more important as a symptom of
the need to improve communications and working re-
lationships between the State and Federal court system,
The need then is to provide in each State 2 mechanism
which, through consultation, advice and interchange of
information and experience, will help Federal and State
jurists to reduce disparities and inequities throughout
the criminal justice system.

The related long range goal for such Councils might be
a program stimulating and assisting in the development
of more uniform criminal codes, sentencing procedures
and judicial rules. The Council mechanism might also
provide continuing benefits in exchange of ideas and ex-
perience on administrative matters related to such things
as analyses, classification and assignment of case loads,
management of case loads, relationships with lawyers
and the Bar Association,and similar matters.

C. PROSECUTION

Recommendation 26. Strengthening State Responsi-
bility for Prosecution

The Commission recommends that States strengthen
State responsibility for prosecution by enhancing the
attorney general’s authority to oversee the work of local
prosecutors; by establishing a State council of prose-
cutors composed of all local district attorneys and under
the leadership of the attorney general;and by giving the
attorney general the power to consult with and advise
local prosecutors in ‘matters relating to the duties of
their office; and when, in his judgment, the interest of
the people of the State requires it, to attend the trial of
any party accused of a crime and assist in the prosecu-
tion; and to intervene in any investigation, criminal

action, or proceedings instituted by prosecuting at-
torneys in certain specified instances. The Commission
further recommends that States empower the supreme
court to remove a prosecuting attorney pursuant to pre-
scribed procedures and safeguards.

Like the police and the courts, the prosecutorial
function is fragmented among many districts, counties,
and cities, from which local prosecutors are elected or
appointed. In addition and particularly in urban areas,
the district or State’s attorney sometimes is responsible
for felony cases while another officer, perhaps the cor-
poration or city attorney, handles less serious offenses
and the preliminary stages of felony cases,

This fragmented handling of the prosecution
function has. certain advantages. As a product of his
community or constituency, the local prosecutor is like-
ly to be sensitive to the needs and desires of his im-
mediate public and is in 4 position to adjust prose-
cutorial policy flexibly to local conditions. Moreover,
with a division of responsibility between the Attorney
General and local prosecutors, a system of checks and
balances emerges which many feel to be salutory to the
function.

Yet, the system of fragmented jurisdictions and many
independently chosen, locally responsible prosecutors
has serious shortcomings. Local responsiveness may
mean that one community establishes a strict enforce-
ment policy that simply diverts criminal activity into
adjoining areas, or it may mean that a community which
tolerates criminals becomes a haven for them to conduct
“hit and run” forays into adjoining areas attempting to
maintain a strict enforcement policy. In large metro-
politan areas particularly, prostitution, gambling, and
drug traffic become exceedingly difficult to suppress
when they are operated from a protected sanctuary.

Fragmentation of the prosecution function weakas
the traditional concept that criminal law—which has
statewide application—will be applied throughout the
State with a reasonable degree of consistency. Prosecu-
tors exercise enormous discretionary authority within
their jurisdictions. They decide whether to prosecute
and for what offense, and under what conditions *“plea
bargaining” will be conducted. Application of the law
will inevitably be inconsistent from place to place when
such broad discretion is left in the hands of individual
prosecutors responsible: essentially only to their local
comununities.

Considering the problems of inconsistency and the
difficulties of controlling modern criminal activity, some
have argued. that the only solution is centralization of
the prosecution authority in a statewide official. They
cite the examples of Alaska, Delaware, and Rhode Island
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as precedents. Yet, Alaska is a sparsely settled State and
Delaware and Rhode Island are small in territory, so that
in our judgment their experience is not all that relevant
to the problems of most other States.

The example of the Federal Department of Justice is
also cited, It functions through nearly 100 appointed
district attorneys in more than 50 States and territories
with .central direction in the Attorney General in
Washington. In our opinion, this example also does not
meet the preference of most States for flexibility and
responsiveness to local needs. Moreover, there are
formidable political obstacles to achieving a centralized
statewide prosecutorial function. The local prosecutor is
usually an elected official in a post that has often been
used as a stepping-stone to higher political office. Thus,
he often is immersed deeply in local politics. The at-
torney general usually is involved similarly at the State
level. Any movement to increase his power at the
expense of local prosecutors, however motivated, js
bound to be interpreted as a political move, with result-
ant exacerbation of State-local relations and probable
political defeat for such a move.

What is needed, we believe, is a system which achieves
an acceptable balance between local responsiveness and
flexibility, on one hand, and consistent statewide appli-
cation of criminal law, on the other. In our judgment,
this requires a system of State coordination of local
prosecution through closer cooperation between the at-
torney general and local prosecutors. It also requires, in
many instances, a strengthening of the powers of the
attorney general to monitor the work of the local prose-
cutor and to step in when the latter’s misfeasance or
nonfeasance necessitates such action.

With respect to improved State coordination, the at-
torney general needs to become more involved in provid-
ing technical and statistical services; producing proce-
dure mannals, engaging in training operations, and de-
veloping rules of general applicability for the various
kinds of discretionary decisions prosecutors make. He
might assist local prosecutors with curriculum develop-
ment; provide training materials, specialized instructors,
and other forms of technical assistance. He might also
inspect and review local operations to ensure compliance
with basic State standards. With respect to certain policy
matters, the attorney general might formulate guidelines
to cover circumstances under which prosecutors should
routincly make certain information and evidence avail-
able to defense counsel before trial. Or he might make

rules requiring local prosecutors to reveal in open court
the negotiations leading up to the offer of a guilty plea.
Much of this might be included in a prosecutor’s manual.

In addition to these measures, and to help develop
more uniform prosecutorial  policy, the Courts Task
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Force of the President’s Crime Commission proposed the
use of a council comprised of the attorney general and
all the local prosecutors. We support establishment of
such a council. It would help to achieve acceptance and
adherence to. policy guidelines from independently
elected local prosecutors. It would also allay their fears
that a powerful State office was making iriroads on their
prerogatives.

States might adopt milder forms of policy coordina-
tion among local prosecutors, such as the attorney
general’s performing a purely advisory or consultative
function, or merely requiring that local prosecutors de-
velop policies covering a given subject, without making
any effort to ensure that those policies meet minimum
standards or are consistent from jurisdiction to jurisdic-
tion. Such limited coordination might diminish the ef-
fects of prosecutorial fragmentation in some States. But
in our opinion, it would not strike the appropriate bal-
ance between centralized monitoring and decentralized
administration that would be achieved by vesting clear
responsibility in the attorney general’s office for provid-
ing positive technical assistance, issuing policy guide-
lines, and helping establish and operate a council of local
prosecutors on a full-time basis.

The attorney general then should be formally em-
powered to consult with and advise local attorneys on
matters relating to their official duties. A council, along
the lines of that established in Texas, also could be used
for this purpose. Informal monthly meetings of the at-
torney general and district attorneys, as is the practice in
California, might be another vehicle. Use of the attorney
general of prosecutor newsletters following the examples
of Florida, Georgia, Idaho, Minnesota, and Wisconsin
might also be appropriate. The development of manuals
could be still another device for advising local attorneys
on their various responsibilities.

Equally important, a means should be provided for
insuring that district and local attorneys apply an estab-
lished statewide policy in a consistent and cooperative
fashion. This question, of course, is one of the most
critical in the entire set of relationships between attorney
general and local prosecutors, The Commission believes
that the best balancing of local discretion and responsi-
bility, on the one hand, and centralized coordination of
the prosecutor function, on the other, is achieved when
the attorney general is authorized at his discretion to
attend a criminal trial and to assist in the prosecution.
Apparently 21 of the 47 States that have a non-central-
ized system give their attorneys general this discretion-

ary authority. This formula falls short of complete inter-
vention with its attendant interpersonal, political, and
jurisdictional problems, while at the same time it pro-
tects the State’s interest. It also avoids supersession, ex-
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cept as provided in specified instances by State law, yet,
it affords the attorney general opportunity to see to it
that an effective prosecution effort is developed. Not to
be overlooked here is the fact that this approach tends
to minimize conflict between attorneys general and local
prosecutors and it places a maximum emphasis on col-
laborative efforts between them. For these various
reasons, the Commission favors the advise, consult, and
assisting-in-prosecutior approach. A vigorous, collabora-
tion-minded attorney general can use these powers to
achieve an even-handed, state-wide approach to the
prosecution function. '

There may be times, however, when a local prosecutor
refuses to apply a statewide policy or applies it in a way
that distorts its purposes. In those instances, however
rare, the attorney general should be empowered to inter-
vene in the proceedings or supersede the local prosecu-
tor. Such powers are bestowed on this official in the
model law proposed by the American Bar Association
Commission on Organized Crime and promulgated in
1952 by the National Conference of Commissioners on
Uniform State Laws. That model, according to the
Council of State Governments in 1953, is intended
to.. .“restore what has been lacking in local criminal
prosecution in this country for a long time, namely ulti-
mate responsibility to a single coordinating official and
some measure of administrative responsibility for acts of
discretion.”

The powers of intervention, supersession, and removal
are not new to State government. A number of States
authorize one or more of these powers, Thus, in 20
States, the attorney general may intervene on his own
initiative and 13 give him authority to intervene at the
direction of the governor, the legislature, or some other
third party or at the request of the local prosecutor,
Thirteen States allow the attorney general to supersede
the local prosecutor on his own initiative, and seven
allow it only with the approval of or at the direction of
the governor or legislature,

We believe that if the roles of State officials—and par-
ticularly the attorney general—are strengthened as pro-
posed here, the effective and consistent prosecution of
the law will be facilitated and encouraged, while preserv-
ing the traditional system of basic reliance on locally-
chosen prosecutors.

Finally, the Commission urges more States to provide
additional, more effective ways of removing local prose-
cutors for proper cause. Most States rely on the cumber-
some device of recall or impeachment. We feel that other
means should be provided. The State supreme court
should be authorized, at its discretion, to receive a peti-
tion showing cause for a prosecuting attorney’s removal
and to effect removal. This technique for disciplining
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local prosecutors would afford a more expediticus and
equitable means of handling those rare cases where such
action is required, than those now generally available.

Recommendation 27, Consolidation of Local Prosecu-
tion Functions in Certain Areas

To achieve more efficient use of manpower and a
higher level of prosecution, the Commission recom-
mends that States, when necessary, centralize the local
prosecution function in a single office, responsible for all
criminal prosecutions,

. The problem of coordination among local prosecutors
is not exclusively a matter of the State’s division into
too many prosecution districts. It is also a question of
several kinds of prosecutors operating within the same
geographic jurisdiction, partly because of the fractionali-
zation of the court structure and partly because of the
practice of relying on police prosecutors.

In many urban areas, one prosecutor—-typically the
district attorney—has charge of felony prosecutions
while another independent officer, perhaps the corpora-
tion counsel or city attorney, handles less serious of-
fenses and sometimes the preliminary stages of felony
cases. Such division of responsibility is found in Ken-
tucky, Mississippi, North Carolina, South Carolina,
Texas, and Utah. Each of the various prosecutors is prac-
tically autonomous, and apart from informal communij-
cation, there frequently is little coordination among
them.

Serious problems arise in those situations where the
local or county attorney has responsibility for framing
the initial complaint and conducting the case at the pre-
Iiminary hearing and where the district attorney with a
larger staff and more adequate facilities takes full re-
sponsibility once the defendant has been held for trial,
The American Bar Association’s Advisory Committee on
the Prosecution and Defense Functions has complained
that this division of responsibility hampers consistent
and evenhanded exercise of prosecutorial discretion and
involves a real duplication of work. Usually, it means
that the district attorney will be forced to start his inves-

tigation from scratch and at times so distant from the
date of the alleged crime that witnesses may have for-
gotten its details or simply disappeared. Such systems of
concurrent jurisdiction and the resulting division of re-
sponsibility for the conduct of particular cases would be
abolished under the recommendation proposed here.

In most states, where the district attorney has more
than one county in his district, there is also a county
prosecutor in each of the counties of the district. Usual-
ly, the former prosecutes felonies and the latter is
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responsible for misdemeanors. This system may reflect
the legislature’s belief that centering total prosecutorial
responsibility in the district attorney in such multi-
county districts would inconvenience citizens, particu-
larly in traffic and other minor cases. In our judgment,
this objection can be met and the required improvement
of coordination achieved by the simple expedient of re-
quiring the district attorney to establish at least one as-
sistant in each county. ’

This consolidation of responsibility for prosecuting
crimes under state laws and. for handling all stages of
felony proceedings, would 1o require that this official
also be charged with enforcing local ordinances. These
could continue to be prosecuted by the city or other
local municipal attorney.

In our opinion, consolidation of the prosecution func-
tions would be furthered by unification of the State
court system since unification would simplify the court
structure and eliminate overlapping and duplication. Re-
gardless of what happens to the court structure, however,
we believe that consolidation of the prosecution func-
tion in urban areas should be undertaken as an essential
step toward enhancing its effectiveness. This, in turn,
would directly strengthen a weakness in our contempo-
rary criminal justice system.

Recommendation 28. Prosecutorial Districts and the
Part-Time Prosecutor

The Commission recommends that States require
prosecuting attorneys to be full-time officials and that
their jurisdictions be redrawn so that each is large
enough to require the full-time attention of such an of-
ficial and to provide the financial resources to support
his office.

Reports from varibus sources, including the ABA’s
Advisory Committee on the Prosecution and Defense
Functions and the Pennsylvania Crime Commission, indi-
cate that many prosecutorial jurisdictions are too lightly-
populated to support a full-time prosecutory office. The
effects on efficient prosecution are serious: insufficient
investigative resources; inability to accumulate skill and
experience and the variety of personnel desirable for op-
timum functioning; and a lack of opportunities for de-
veloping a range of special skills and internal checks and
balances within the prosecutorial office. Atforneys
giving only part‘time to the prosecution office, more-
over, are open to the suspicion of conflict of interest
between their public duties and private practice. More-
aver, there is an underlying questioning of whether an
official who is involved much of his time in private prac-
tice is giving the ‘taxpayers their money’s worth—even
for the part time spent on his public job.

As long as the system of local prosecutors is retained,
about the only solution to the problem of part-time
prosecutors is to increase the size of the prosecutorial dis-
tricts. We agree with the ABA Advisory Committee that
the unit of prosecution should be designed on the basis
of population, caseload, and other relevant factors so as
to warrant at least one full-time prosecutor and the sup-
porting staff necessary for effective prosecution. With
sufficient financial resources, there will be no way to
plead poverty as the reason for employing only a part-
time attorney. With sufficient caseload, the taxpayers
will have no reason to complain that they are paying a
full-time salary for a part-time job. The type of change
proposed here was adopted in Oklahoma in 1965 when a
county prosecutorial system was replaced with a system
of prosecutorial districts corresponding to the State’s
judicial districts.

A prime reason for tetaining local prosecutors is to
maintain responsiveness to the local populace and to as-
sure that the prosecutor maintains law enforcement poli-
cies which are sensitive to local attitudes toward society
and crime. Enlarging the prosecutorial district may seem
inconsistent with such local responsiveness. Yet, in Okla-
homa an accommodation was reached by requiring the
district attorney serving a multicounty district to select
one assistant from each of the counties in his district.

In any case, local responsiveness must be balanced
against other essential elements. of the prosecution func-
tion, especially the need for a capable, well-staffed prose-
cutorial office. Moreover, enlargement of the prosecu-
torial district does not change the essentially local
character of the system. It in no way resembles the
system of prosecution by the attorney general utilized in
Alaska, Delaware, and Rhode Island. In our judgment, it
is a good bargain to accept a little less “localness™ for
assurance of competent prosecution, as long as the essen-
tial system of decentralized prosecution is retained. The
proposal advanced here strikes this bargain.

Recommendation 29, Financing Prosecution

The Commission recommends that States pay at least
50 percent of the costs of local prosecuting attorneys’
offices.

According to available fragmentary data, the costs of
the prosecution function are largely borne by county
governments throughout the country, although there are
many variations among the States. In at least 18, coun-
ties pay the entire cost bf the prosecutor’s salary; In five,
the State government pays the salary and, in three more,
the State pays it, but counties may provide a supple-
ment. In five States, the prosecutor’s salary is paid
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jointly by the State and county or parish, and in one the
county prosecutorial district shares the cost.

As long as local government pays a substantial, if not
the entire, cost of local prosecution, States should not
be surprised if they find it difficult to achieve statewide
consistency in prosecution policies and practices. “He
who pays the piper, calls the tune,” and if local govern-
ment pays the piper it will feel less constrained to dance
to the tune of the State. The State, of course, can bring
sanctions to bear, but considering the political sensitivi-
ties involved, these are not likely to be invoked readily.
It seems to us, therefore, that if the State really wants to
achieve a high and consistent statewide standard of
prosecution, it must be willing to finance a major share

. of the cost of local prosecutions.

The Commission is of the opinion that the need for
interjurisdictional consistency in prosecutorial policies
and a strong surveillance role for the attorney general
call for the State to contribute at least one-half the cost
of the local prosecutor’s budget. We note that a number
of States have already gone essentially along this route,
sometimes with the State paying the prosecutor’s salary
and the county offering a supplement. Sharing of the
cost in this manner will acknowledge in concrete dollar
terms that conduct of the prosecution function must
reflect an intergovernmental responsiveness: to the local
community, so that there is flexible recognition of vary-
ing'attitudes towards crime and punishment; and to the
State, so that there is recognition of statewide consist-
ency in prosecution policies and of the State govern-
ment’s basic responsibility for seeing to it that State laws
are enforced fairly, effectively, and with reasonable con-
sistency.

Recommendation 30. Flexible Grand Jury Procedures

The Commission recommends that, where necessary,
States enact legislation authorizing prosecutors to bring
indictments through either grand jury or information
procedures, The Commission further recommends that
prosecutors utilize grand juries primarily in cases of
alleged official corruption or extraordinary public con-
cern. When used, grand juries should be empaneled on a
* frequent enough basis to prevent unnecessary court
delay. The Commission stresses that nothing in this rec-
ommendation is intended to modify the traditional in-
vestigative powers of grand juries.

In at least twenty-one States, the prosecutor is re-
quired to initiate felony prosecutions by means of a
grand jury indictment. Critics of this requirement note
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that it duplicates other pre-trial investigative procedures,
causes unnecessary expense to the State and grand
jurors, and results in needless court delay Critics also
note that, in some cases, grand jury proceedings may re-
duce the plea-bargaining powers of the prosecutor and
act as an impediment to effective use of his personnel.

In light of these faults of the grand jury system, the
Commission recommends that prosecutors be allowed
discretion to bring indictment through either grand jury
or information procedures. This discretion is already al-
lowed as a general matter in 21 States, and in certain
types of proceedings in eight others. Use of prosecutorial
discretion regarding the manner of bringing indictments
would reduce pre-trial delay while still allowing the prose-
cutor to use the grand jury system when he deems it in
the public interest,

While tending to prolong the prosecttors® work, the
grand jury can be an effective aid when used in the
investigation of complex criminal matters. By its sub-
poena powers and its ability to compel crimina] testi-
mony, the grand jury can broaden markedly the investi-
gative capabilities of the prosecutor. Moreover, in cases
of extraordinary public concern, grand jury proceedings
assure some degree of public participation in the indict-
ment process. Such participation is especially important
when investigating matters of alleged official corruption.
For these reasons, the Commission urges that district
attorneys use the grand jury system when bringing in-
dictments in cases of alleged official corruption or other
extraordinary public concern.

The Commission also recognizes the utility of the
general investigative work of the grand jury. In many
States such bodies are empaneled on a periodic basis to
investigate and report on the operations of various
public institutions. This function of the grand jury,
which is apart from the prosecution process, assures
more effective public scrutiny of State and local govern-
ment, and it is the Commission’s opinion that these
general investigative powers should continue unaltered.

Grand juries, then, should be used on a discretionary
basis by the prosecutor in the normal course of his
duties. Yet, he generally should rely on such juries when
prosecuting cases of alleged official corruption or mat-
ters of extraordinary public concern. Also grand juries
should continue to exercise.their traditional investigative
powers over the operations of various public institutions.

Effective use of a grand jury, of course, lies in its
prompt use in the criminal justice process. To. that end,
the Commission recommends that grand juries be em-
paneled when needed by the prosecutor so as to prevent
unnecessary court delay.
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D. DEFENSE COUNSEL FOR THE INDIGENT

Recommendation 31. State Responsibility for Providing
Defense Counsel for the Indigent

The Commission recommends that each State estab-
lish and finance a statewide system for defense of the
indigent, making either a public defender or coordinated
assigned courisel service readily available to every area of
the State.

In a series of decisions. beginning with Gideon v.
Wainwright in' 1965, the U.S. Supreme Court has made it
clear that States have an obligation to ensure that
defendants in criminal cases are provided with defense
counsel, regardless of their economic means. Yet latest
information, -cited in this report, indicates that many
States have been slow to respond to this mandate, or
have responded in an uneven, inadequate manner. As a
consequence of this patchwork response, indigent
defendants in some ‘States enjoy representation by
skilled, full-time defense counsel, financed by the State
or local governments or by a private defender organiza-
tion, whereas indigents in other parts of the country
may be represented, if at all, by an attorney with little
experience and interest in his client, assigned at random
by the court, Clearly, such conditions do not meet the
letter nor the spirit of the Supreme Court decisions.

A succession of distinguished groups, including the
President’s Crime Commission, the American Bar Asso-
ciation’s Project on Minimum Standards’ for Criminal
Justice, the National Association of Attorneys General,
the National Conference of Commissioners on Uniform
State Laws, the National Legal Aid and Defender Asso-
ciation, and the U.S. Civil Rights Commission, have
urged States in unmistakable terms to take steps neces-
sary to meet the Court’s mandate. Moreover, the
concern here of some of these organizations predated
the 1965 case. Most of them agree that every com-
munity should be served by the defense counsel system
best suited to its needs—either a  full-time public
defender office or a coordinated assigned counsel
system—provided that minimum standards of per-
formance are observed. These -standards include such
requirements as the following:

Legal representation for every person who is
without financial means to secure competent counsel
when charged with a felony, misdemeanor or other
charge where there is a possibility of a jail sentence.

Standards of eligibility that effectively screen out
those with sufficient funds to procure competent
private counsel, but, at the s