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INTRODUCTION 

Confidence by the public in .its judiciary is essential 

to the rule of law. The arbiters of society's disputes should 

enjoy the respect of the people they serve. One way of ensuring 

that respect is by establishing a fair disciplinary system to 

review' complaints of judicial misconduct. 

Forty-nine states* and the District of. Columbia have 

established commissions on judicial conduct, to provide a forum 

for citizens with conduct-related complaints, ensure compliance 

with established codes of ethical conduct,and promote public 

confidence in the integrity and honor of the judiciary. Com-

missions do not act as appellate courts, make judgments as to the 

correctness of a judicial decision or ruling or investigate 

complaints that judges are either too lenient or too severe 

towards defendants accused or convicted of crimes. 

New York State first established a commission by legis-

lat~ve enactment in 1974 and expanded its authority by constitu-

tiona1 amendments approved in 1975 and 1977. The commission 

sy·stem supersedes the previously disparate manner of disciplining 

judges for misconduct. Prior to the constitutional amendments, 

this X'esponsibi1ity was vested in the Court on the Judiciary (a 

s!;,ecia,l disciplinary panel for judges of the Court of Appeals, 

supreme Court and Appellate Division, Court of Claims, County 

Court, Surrogate's Court and Family Court), and in the four 

* Each state except Washington has a commission. 
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judicial departments of the Appellate Division (for judges of all 

other courts). The New York State Commission on Judicial Conduct, 

which has a full-time staff and has jurisdiction over the conduct 

of 3,500 judges in the state, is independent of the court system. 

- 2 -

TEMPORARY STATE COMMISSION ON JUDICIAL CONDUCT 

In 1974 the New York State Legislature created the Tem-

porary State Commission on Judicial Conduct, which commenced 

operations in January 1975. The temporary Commission had the au­

thority to investigate allegations of misconduct against judges 

in the state unified court system, issue private admonitions to 

judges when appropriate, and, in more serious cases, recommend 

that discipl~nary proceedings be commenced in the Court on the 

JUdiciary or the Appellate Division. All proceedings in the 

Court on the Judiciary and most proceedings in the Appellate 

Division we~e public. 

The temporary Commission was composed of two judges, 

five lawyers and two lay people. It was in operation through 

August 31, 1976, when it was succeeded by a permanent commission 

created through an amendment to the State Constitution. 

The tempora~y Commission received 724 complaints and 

commenced 283 investigations during its tenure. It initiated 

removal proceedings against eight judges and admonished 19. Five 

judges resigned while under investigation.* 

* ~ ~u11 account o~ the tempor~ry Commission's actiyity is available in the 
Final Report of the Temporary state Commission on Judicial Conduct, dated 
August 31, 1976. 

- 3 -
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FORMER STATE COMMISSION ON JUDICIAL CONDUCT 

The temporary Commission was succeeded on September 1, 

1976, by the State Commission on Judicial Conduct, by virtue of a 

constitutional amendment overwhelmingly approved by the New York 

State electorate in November 1975. Its tenure lasted through 

March 31, 1978. (For the purpose of clarity, the Commission 

which operated from September 1, 1976, through March 31, 1978, 

will henceforth be referred to as the "former" Commission.) 

The former Commission was empowered to investigate 

allegations of misconduct against judges, impose limited discip-

linary sanctions* and, when appropriate, initiate removal pro-

ceedings in the Court on the Judiciary, which, by the same con-

stitutional amendment, had been given jurisdiction over all 

judges in the unified court system. 

The former Commission, like the temporary Commission, 

was comprised o~ two judges, five lawyers and two lay people, and 

its jurisdiction extended to judges within the state unified 

court system. The former Commission was authorized to continue 

all matters left pending by the temporary Commission. 

The ~ormer Commission considered 1,418 complaints, au-

thorized 789 tnvestigations and continued 162 investigations left 

* The sanctions that could be imposed by the Commission were: private admoni­
tion, public censure, suspension without pay up to six months, and retirement 
for physical or mental dis~bility. Censure, suspension and retirement actions 
could not be imposed unti·l the judge had been afforded .an opportunity for a 
full adversary hearing; these commission sanctions were also subject to a de 
novo hearing in the Court on the Judiciary at the request of the judge. 
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pending by the temporary Commission. It initiated disciplinary 

proceedings in the Court on the Judiciary against 45 judges and 

continued eight proceedings left pending by the temporary Com-

mission. During its tenure, the former Commission admonished 40 

judges, publicly censured 15, and issued confidential letters of 

suggestion and recommendation to 17 judges upon dismissing 

complaints that nonetheless required comment. Thirty-eight 

judges resigned while under investigation by the former Commis-

sion.* 

* The 1978 Annual Report of the State Commission on Judicial Conduct contains 
details of the former Commission's a.ctivity from september 1, 1976, through 
December 31, 1977. This 1979 Annual Report includes details of the former 
commission's activity :i;rom January 1,. 1978, through its expiration on March 
31, 1978. for example, eight o~ the 40 admonitions noted above occurred 
between J~nuary 1 and March 31, 1978, as did all 15 public censures, eight of 
the 17 letters of suggestion and recommendation, and eight of the 38 resignations. 
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STATE COMMISSION ON JUDICIAL CONDUCT 

A second amendment to the St~te Constitution was over-

whe1mingly approved in November 1977 by the New York State e1ec-

torate, creating the current Commission and superseding the 

former Commission effective April 1, 1978. The amendment created 

an 11-member Commission (replacing the nine-member former Commis­

sion), broadened the scope of the Commission's authority and 

streamlined the procedure for disciplining judges within the 

state unified court system. Courts on the Jud.iciary could not be 

convened after April 1, 1978. All hearings under the new amend-

ment are conducted by the Commission. 

Subsequently, the State Legislature amended Article 2-A 

of the Judiciary Law, the Commission's governing statute, to 

implement the new provisions of the constitutional amendment. 

The scope of both the constitutional and legislative amendments 

is discussed under -the subheadings below. 

Authority 

The State Commission on Judicial Conduct has the au-

thority to review written complaints of misconduct against judges, 

initiate complaints on its own motion, conduct investigations and 

formal he~rings, subpoena witnesses and documents, and make 

appropriate determinations for disciplining judges within the 

state unif.i.ed court system. This authority is derived from 

Article VI', Section 22, of the Constitution of the State of New 

York, and Article 2-A Qf the Judiciary L~w of the State of New 

- 6 -
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York. The Commission does not act as an appellate court, nor does 

it review judicial decisions or errors of law. It does not issue 

advisory opinions, give legal advice or represent litigants, though 

it will refer complaints to other agencies when appropriate. 

The Commission's jurisdiction is limited to judicial 

misconduct, as outlined primarily by the Rules Governing Judicial 

Conduct (promulgated by the Administrative Board of the Judicial 

Conference and adopted by the Chief Administrator of the Courts), 

and the Code of Judicial Conduct (adopted by the New York State 

Bar Association). Such misconduct includes but is not limited to 

improper demeanor, conflicts of interest, intoxication, bias, 

prejudice, favoritism, corruption and certain prohibited political 

activity. In addition, the Commission has jurisdiction over matters 

pertaining to the physical or mental disability of judges. 

After conducting a hearing with respect to a particular 

matter, if it is determined by the Commission that the factual and 

legal findings warrant disciplinary action, one of several deter­

minations may be rendered by the Commission. The sanctions imposed 

are.fina1, subject to review by the Court of Appeals upon the timely 

request of the respondent-judge. The Commission may render deter­

minations to: 

admonish a judge publicly; 

censure a judge publicly; 

remove a judge from office; 

retire a judge for disability. 

- 7 -
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In accordance with its rules, the Commission may also 

issue a non-public, confidential letter of dismissal and caution 

to a judge, despite a dismissal of the complaint, when it deter-

mines that the circumstances warrant comment but not formal 

action. 

Unlike its two predecessors, the current Commission may 

retain jurisdiction over a judge when he resigns. The Judiciary 

Law provides that the Commission may continue proceedings against 

a judge up to 120 days following a resignation, and that it may 

in such cases file a ~ormal determination of removal when war-

ranted. The effect of removing a judge who has already left 

office is that a removal determination automatically bars the 

respondent-judge from holding future judicial office in the 

state. 

The law also provides that the Commission would assume 

jurisdiction of all matters pending before the former Commission 

on the effective date of the constitutional amendment. 

Procedures 

The Commission convenes at least once a month for 

sessions lasting two days. At each meeting, the Commission 

reviews each new complaint of misconduct individually and makes 

an initial deci~ion whether to conduct an investigation or dis-

miss the comJ?laint. I·t also reviews staff reports on ongoing 

matters, makes final determinations on completed proceedings, 

considers moti,ons perta,in;i.ng to case~ in wh;i.ch judges have been 
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formally &erved wi th charge~, entertain.s oral a;t;'gu~ent ana cc;m"" 

ducts other busines~·. 

No investigation may· be commenc~d by sta,;i;;i; without 

prior authorization !?y the commis~;ion. $;imilf-l,rly, the f;i.l;i.ng of 

charges must be authorized by the Commiss.;ion. 

When a complaint is authorized by the Commission for 

investigation, the administrator assigns it to a staff attorney, 

who is respons;ible for conducting the inquiry, including super­

vision ot.' inves.t;igative staff. If appropriate, witnesses are 

;i.nterv;i.ewed and court records are examined. The judge may be 

asked to re~pond in writing to the allegations. 

J'n some instances the Commission requires the appear-

ance of the judge to testify during t:he course of the investi­

gation. Such appearances are under oath and are always conducted 

in the presence of at least one Commission member. Although an 

.;i:nvestigative appearance is not in the nature of an adversary 

heari~g, the judge is entitled to be represented by counsel. 

Jf the Comm;i.ssion finds after an investigation that the 

circumstances so warrant, it will direct the administrator to 

serve upo.n the. judge a :Pbrmal Written Complaint containing 

spec;i.fic charges of misconduct. The ~ormal Written Complaint 

then ~orms the ba~is for an a.dversa;t;'y proceed;i.ng. If, after 

rece;iving the. judge r s .Ansvler, the Commis~ion concludes there are 

no disputed ;i..ssues of fact, the Co.mm;i.ssion may grant a motion for 

sUllUl1ary de.te;t;'m.tn.at.io.n or accept an agreed statement of facts 

submi.tte:d by the administrato;!:' a.nd the respondent-judge. When 

, 



the Answer disputes the factual allegations and there is no agreed 

statement of facts, the Commission will appoint an impartial 

referee to conduct the hearing and report findings of fact to the 

Commission. Referees are designated by the Commission from among a 

panel of law professors, attorneys and former judges. Following 

the referee's report, on a motion to 'confirm or disaffirm the 

report, both the administrator and respondent may submit legal 

memoranda, and the Commission allows both sides to present oral 

arguments on issues of law and sanctions. 

In reaching its determination, the Commission deliberates 

in executive session, without the presence or assistance of its 

regular staff, but may have the aid of a per diem law assistant. 

When the Commission reaches a judgment of admonition, 

censure, removal or retirement, its written determination is for­

warded to the Chief Judge Of the Court of Appeals, who in turn 

transmits it to the respondent. Upon completion of the trans­

mittal, the Commiss~on's determination and the record of its 

proceedings become public. Prior to this point, by operation of 

the strict con~identia1ity provisions in Article 2-A of the Ju­

dici~ry Lqw, all proceedings are private, including: the existence 

of the complaint, the invest;i:.gat;Lon, the Formal Written Complaint, 

the Answer, other legal papers and motions, the hearing, legal 

memoranda, the referee's report, oral arguments qnd the Commission's 

de1iberation$ and the determination. The determination may be 

appealed at the respondent's option, and it becomes effective if no 

appeal is ;r;eq:ueqted within 30 days. 

- 10 -
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The Commission may dismiss a complaint at any stage 

during the investigatory or adjUdicative proceedings, prior to 

rendering its determination.* 

Membership and Staff 

The Commission is comprised of 11 members serving initial 

terms from one to four years, after which all appointments will be 

for four years. Four menmers are appointed by the Governor, three 

by the Chief Judge of the Court of Appeals, and one each by the 

four leaders of the Legislature. The Constitution requires that 

four members be judges, at least one be an attorney, and at least 

two be lay persons. The Commission elects one of its members to be 

chairperson and appoints an administrator who is responsible for 

hiring staff and supervising staff activities subject to the Com-

mission's direction and policies. 

The chairwoman of the Commission is Mrs. Gene Robb of 

Newtonville. -.. The other members are: David Bromberg, Esq., of New 

Rochelle; Honorable Richard J. Cardamone of Utica, Associate 

Justice of the Appellate DiVision, Fourth Judicial Department; 

Dolores De1Be110 of Hastings-on-Hudson; Honorable Herbert B. Evans 

of Riverdale, Associate Justice of the Appellate Division, First 

JUdicial Department; Michael M.. Kirsch, Esq., of Brooklyn; Victor 

A. Kovner, Esq., of New York City; William V. Maggipinto, Esq., of 

Southampton; Honorable Felice K. Shea of New York City, Judge of 

* 'The Commission's Rules and a flow chart depicting the complaint and investi­
gation process are annexed as Appendix B. 
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the Civil Court of the City of New York; Honorable Morton B. 

Silberman of West Nyack, Justice of the Supreme Court, Ninth ,Ju­

dicial District (Rockland County) served until December 15, 1978, 

and was succeeded by the Honorable Isaac Rubin, Justice of the 

Supreme Court, Ninth Judicial District (Westchester County); and 

Carroll L. Wainwright, Jr., Esq., of New York City.* The Admin­

istrator of the Commission is Gerald Stern, Esq. 

From January 1, 1978, through March 31, 1978, before the 

recent constitutional amendment took effect, the former Commission 

was comprised of Mrs. Robb, Mr. Bromberg, Mrs. DelBe110, Mr. Kirsch, 

Mr. Kovner, Mr. Maggipinto, Mr. Wainwright, the Honorable Louis M. 

Greenb10tt of Binghamton and the Honorable Ann T. Miko11 of Buffalo, 

Associate Justices of the Appellate Division, Third Judicial Depart­

ment. The Commission takes this opportunity to recognize the 

dedicated and disting~ished service of Judges Greenb10tt, Miko11 

and Silberman, as well as Judge Evans, who assumed the position of 

Chief Administrator of the Courts on March 1, 1979. 
\ 

The Commissi~n has 58 full-time staff employees, in-

cluding 14 attorneys ahd six recent law graduates. During the 
I 

summer of 1978, 11 stufent interns, mostly law students, were hired 

for a three-month peri~d. Several law students are also employed 

throughout the year on \a part-time basis. 
I 

The Commissidn1s principal office is in New York City. 

O~f~ces are also maint1inea in Albany and BUffalo. 

* 

\ 
i 

Biog:ral?hies 0:1; the ,;membe~s al?pear in Appendix A.. 
'I , , 
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COMl?LAINTS, AND INVEST;I:qA,T;I:QNS 

In 1978, 641 new comp1a;i:.nts we;r;e reviewed and 170 in­

vestigations were authorized and comrnenced.* As;tn previous 

years, the majo:r;;i:.ty 0:1; complaints were submitted by civil litigants 

and complainants' and defendants in criminal cases. Other com­

plaints were received from attorneys, judges, law enforcement 

officers, civic organizations and concerned citizens not involved 

in any pa.rticu1ar court action. Among the new complaints were 60 

which the Commission initiated on its own motion. The Commission 

also continued 534 investigations pending as of December 31, 1977. 

Of the 641 new complaints considered by the Commission 

in 1978, 471 were dismissed upon initial review. Some of these 

were patently frivolous or outside the Commission's jurisdic:tion 

(such as complaints against a.ttorneys or federal judges,). Many 

were from litigants who were comp1ainl'ng about a t' 1 ' par lCU ar ru1lng 

or decision made by the judge in the c~urse of a proceeding. Ab-

sent any underlying misconduct, including demonstrated prejudice, 

intempe;t;'ance o~ conflict of interest, the Commission does not 

investigate such matters, which belong in the appellate courts. 

When an inquiry concludes that a judge's rulings of law in a case 

res.u1ted from m;i:.sconduct, the Commission may discipline the judge 

* The st?l,t.i.stic~l l?eriod in this :revort ;is ff<inuary 1, 1978, through December' 
31, :97~. 'l'he ;f~~re 641 pepresents 146 cp;rIJP1aints reviewed by the ;former 
COITJll\~ssJ:on (between,"'ru:uary- 1 and ~rch 31" 1978) And 495 complaints reviewed 
by the current Comm~ss~on (;f~o;m APrIl 1 throucrh December 31 1978) U 1 th ' " .. - , • ness 
0" erw+-:,e noted, n)at~ers, disposed 0:1; by' the ;for-;me;r Commission have been com-
b~ned w~th ;m~tters' dJ:$l?~sed o;f by the current Co~ssion. Statistical analysis 
?f all the -ma,tters, cOllqJ.:dered by the temporary, ;t;O;mIler and cu~rent Connnissions 
~s a,nne,red in chart ;Eol:'Ill as Ap)?endix H. 
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for the misconduct, but it Cp,nnot ;J:;'.eye;r;-se the rulings in. fJ;uepti,on. 

That power ri,ght~ully rexnainp with the courts. Judges 'II\ust be 

free to act, in good faith, without the fear 0;1; being ;invest;Lgated 

for their rulings or decisions. 

Of the combined total of 704 investigations conducted 

by the commisp;Lon in 1978 (534 continued from 1977 and 170 autho­

rized ;i.n 1978), the Commission considered and dismissed outright 

129 complaints in 1978 after investigations were completed, 

generally because the allegations were not substantiated or the 

evidence of misconduct did not just;ify disciplinary action. In­

vestigation of 189 complaints resulted in a sanction, a cautionary 

reminder to the judge or resignation from office. 

Summary of Cornplaint.s Considered by the 
Temporary, :r;'ormer and Curren'l: Commissions 

S;Lnce January 1975, when the temporary Commission com­

xnenced operations, a total of 2,739 complaints of judicial miscon­

duct against 1,384 diff.erent jUdges has been considered by the 

temporary, fOrmer and icurrent Commissions. (Two hundred seventeen 

of ,the 2,739 co.mplain~s either did not name a judge or alleged 

misconduct against so~one not within the commission's juris-
, I 

di.ction. t Qne tho.usan~, f;ive hundred twenty-seven of those were 
i 

dismissed upon initial review. ;l:'our hundrea, seventy were dis­

xnissed outright a:f;ter nves.tigations. were conducted. Two hundred 

twenty~five coxnpla;i:nts' re9ulted in. the resignation of the judge 

Or in discipli.nary acti n either by the Commiss;ion directly or as 

the result of p;t;'oceedin s cOlI\lI\enced by the conunission in the 
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courts. One hundJ:'ed twenty-.n.;i.ne,coJIlp1aints were dismissed with 

letters of caut;L.on o.r sUggeptions' and ;recommendati<;>ns sent to. the 

judge. S;i:xt:y .... :f;our cqrnplaints we;re closed upon the j,udge' s :r:-et;Lre­

ment, failure to win re-election, or death. S;ince 1975 the 

follow;Lng actio.ns have been recorded in xnatters in;itiated by the 

temporary, former or current Cornmipsion.* 

.,..- 3 judges were rexnoyed from office (two 
by the Appellate Division, on7 bY,the 
Court of; Appeals after deterxn~nat10n 
by the current Commission); 

-- 2 judges were suspended without pay 
for six months (one by the former 
Commission, one by the Court on the 
Judiciary). ; 

,...... 38 jUdges have been publicly censured 
or have been the subject of a deter­
mination of public censure (15 by the 
former Commiss;Lon, a by the current 
comxnission, 12 by the Court on the 
Judiciary, 3 by the Appellate Division); 

,..,- 1 judge wa,s the subject of; a determin­
ation of. public adxnonition by the Com­
miss;i:on; 

59 judgep.haye been privately admon­
ished' by the tempQra:r:-y or former 
Commission; 

61 jUdges res~gned during aninvesti­
gation, upon the co~nencement of 
disciplinary hearings or during the 
hearings thexnselyes. The Court on the 
~udiciary entered an order. barring one 
judge who resigned during a proceeding 
;eroxn ho1d;Ln9' fu,ture j ud;i.cial office. 

* ~t shpuld be noted that several cO!llplaintsa9ains~ a si.~9'le judge can be 
disposed of in a sin9le action. Thus, there i7 a slJ:<;f?t dJ:screpancY,between 
the number of. co~laints which ~esulted in actJ:on and ~he number ot Judges 

disciplined. \ 
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In addition, the following dispositions have been 

17 judge$' have ~ecetved lette~s wtth 
s~ggestions and recommendat~ons (~rom. 
the former Co:mmts$ion); 

.,.,- ~09 juoges liave rece;Lved letters of 
dismis·sal and caution (from" the cur­
rent. conunission):. 
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ACTION TAKEN ;EN 1978 

Charges Served; Hearings Commenced 

No disciplinary- sanction may be imposed by the Commis­

sion unless a Formal Written Complaint, containing detailed 

charges of misconduct, has been served upon the respondent-judge, 

and unless the respondent has been afforded an opportunity for an 

adversary hearing. As noted above, these procedures fall within 

the confidentiality provisions of the Judiciary Law and are not 

public. 

Since April 1, 1978, when the recent amendments to the 

State Constitution and the JUdiciary Law went into effect, the 

Commission has directed that formal charges be served against 61 

judges. In 32 of these cases, upon receipt of the respondent-

judge's l\nswer, the Commission has determined that disputed 

iS$ues of fact existed, requiring the appointment of a referee to 

conduct the hearing and report his findings to the Commission • 

Five respondents resigned from judicial office after formal 

charges were served, and either the Commission decided to termin­

ate the matter or the matter could not be completed within 120 

days of the judge!s resignation, afber which the Commission's 

jurisdiction lapsed. 

By operation of the confidentiality provisions of the 

Judiciary Law, no identifying information may be made public by 

the Commission with respect to charge$ served, hearings commenced 

or any other matter until a case h~s peen concluded and a final 

- 17 -
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determination has been ~ileq with the Ch;i..,ef Judge a.nd ;f;Ql:'Warded 

to respondent. 

Removal 

In November 1978, the Commission concluded one pro-

ceeding in which it determined that the respondent-judge should 

be removed from office. 

Paul W. Adams was justice of the Town of Phelps in 

Ontario County, A;i;ter thorough investigation of a complaint by a 

litigant who had appeared i.n his court, Judge Adams was served 

with a ;Formal Written Complaint, charging that on six occasions 

between January and June of 1977, Judge Adams failed to dis­

qualify himself in cases in which his brother appeared either as 

plaintiff or as an officer of his own company. The Formal 

Written Complaint also charged Judge Adams with using his judicial 

office to further the interests of a local corporation by writing 

on court stationery to a debtor of the corporation, stating that 

further court action would be taken unless an amount due was 

paid, at a time when he had no jurisdiction over the dispute. 

In his Answer to the Formal Written Complaint, Judge 

Adams aqmitted the charges but asserted that he was unaware that 

such conduct violated the Rules Governing Judicial Conduct, the 

Code of Judicial Conduct and the Judiciary Law. 

In view of the respondent-judge's admissions, a hearing 

was not required. The Commission entertained oral argument by 
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its administrato;!:, a.nd Juqge Adams (who W;;:l.S p;tesent and represented 

by coun$el) on October 19, 1978. 

After deliberation in executive session, the Commission 

determined that Judge Adams should be removed from office. Its 

determination to that e~fect, dated November 29, 1978, was filed 

with the Chie~ Judge of the Court 0:1; Appeals on January 9, 1979. 

audge Adams did not appeal the Commission's determina-

tion. On February 13, 1979, Judge Adams was removed from office.* 

Public Censure 

Twenty-three determinat;i..ons of public censure were 

issued Or completed by the Commission in 1978. Twenty-two in­

volved ticket-fixing and are discussed in a separate section on 

ticket-fixing in this report. The remaining censure is discussed 

below. 

MafteJr. 06 p Uo.-to 

On March 1, 1978, Joseph T. Pilato, a judge of the 

Family Court, Monroe County, was censured for "intemperate and 

inj,udicious conduct in court." Judge Pilato was held to have 

exhibited anger at attorneys, used inappropriately coarse language 

in talking to litigants, and demonstrated lack of concern with 

legal procedures and rulings; in one case he deliberately made 

conflicting rulings simultaneously and advised the attorneys that 

he was not going to consider the merits of their objections. 

* The Commission's determination is annexed as A~pendix c. 
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During the i.nvestiga.tiQp wh.ich resuLted in th.e censure, 

Judge l?.;i:lato a.ppeare.d be;fo;J;'e the COmmissipn to testify unde;r:- oa.th 

in an investigat~ve appearance, but he waived his ~ight to an 

adversary hearing. The Commiss~on~s censure noted that Judge 

Pilato had been candid in his testimony and that his conduct had 

improved. * 

J\dmoni,tions 

The former Commission had the authority to issue con-

fidential admonitions to jUdges as a sanction in matters not 

serious enough to warrant public censure, suspension or removal, 

but signi;ficant enough to be cause for concern and to constitute 

a violation of applicable ethical standards. The former Com­

mission admoni.shed 40 judges. The temporary Commission had 

issued 19 letters of suggest~ons and recommendations in the nature 

o;f admonitions. Judges who were admonished by the former Com­

mission or who received letters o;f suggestions and recommendations 

by the temporary Commission were adyised that they had the oppor­

tunity to challenge the admonition in a hearing before the Com-

mission. No such hearing was eyer requested. 

~ursuant to the recent ~endments of the State Con-

st±tution and the Judictary Law, admonitions are now public. 

Between April 1, 1978, and Pecefflber 31, 1978, the 

Comm,i.sst.on dete:);m.;i:ned that one judge should be admonished. 

* The censure q~Judge Pilato is annexed as Apvendix D. 
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On Decembe;r:- 15, 1978, ;in accordance w.i,th procedures .;i:n 

the Judi.ciary' Law, the Comm.;i:ss;ion delive;t:'ed to the Chie;l; Judge of 

the Court o;f Appeals its determ;inat;ion in the Matter of Morris 

Spector, ;fo;t:' transmittal by the Chief Judge to Judge Spector, 

whom. the Commiss·ion had determined to adl1'lon~sh publicly. 

The Commission determined that Judge Spector should be 

admonished for misconduct; three members dissented.* The deter­

mination and rela'ted ;file became public, according to law, upon 

completion of service by the Chief Judge of the Court of Appeals 

upon Judge Spector and was made public on December 28, 1978. 

Judge Spector filed a pettt~on on December 28, 1978, seeking re­

view of the determination .i,n the Court o;f Appeals. The case is 

pending, in the Court of Appeals. 

Morris Spector was a justice of the Supreme Court, 

First Judicial District (New York and Bronx counties). After a 

thoro)lgh investiga.tion, Judge Spector was served with a Formal 

Written Complaint alleging four charges o;f misconduct, based upon 

alleged impropriety and the appearance o;f impropriety arising from 

a number of appointments of attorneys as guardians ad litem or as 

referee. 

In his ver.i,fied Answer to the Formal Written Complaint, 

Judge Spector adm~tted most o;f the factual allegations but denied 

that his acts constituted misconduct. 

* The dete~mination ~nd the dis~ent are annexed as Appendix E. 
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On October 13, 1978, a hearing was held before former 

Supreme Court Justice Bernard S. Meyer, who had been appointed 

referee in this matter by the Commission. In his report, Judge 

Meyer concluded that the charges had been sustained in part. 

On November 29, 1978, the Commission entertained oral 

argument by its administrator and Judge Spector's counsel on 

whether the referee's findings should be confirmed, and on the 

issue of possible sanctions. 

After deliberation in executive session, the Commission 

made the following findings, as expressed in its determination 

dated December 14, 1978, with three members dissenting: 

Between March 1968 and November 1974, 
J~dge Spector appointed Judge Sidney 
~Ine's son on two occasions, yielding 
a~gregate.fees of $3,400, while Judge 
r 7n e appoInted Judge Spector's son on 
eIght occasions, yielding aggregate 
fees 0:1; $9,393. 

Between March 1968 and November 1974 
Ju~ge Spector appointed Judge George' 
?Qstel's son on 10 occasions, yielding 
agg'regate f~es of $11,521, while Judge 
POstel aPpoInted Judge Spector's son 
on fiv~occasions, yielding aggregate 
fees of $6,867. 

These "cl;'oss-appointments" were not 
made "with a view Solely to [the 
appointees'] character and fitness" 
and gave "the appearance of impro­
priety. I' 

The closeness in number and timing of 
several appointments by Judges Spector 
and Postel "suggest that appointments 
of 7ach other's son were being made to 
avo.;rd a charge of nepotism." 

Two of the four charges were sustained. Ad" . eClslon IS 

pending in the Court of Appeals. 
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Suggesti.ons and~ecornmen:d'at;lcms 

The for.me~ Commission had formally adopted a rule with 

respect to the issuance of written, confidential suggestions and 

recommendations to a judge with respect to a complaint, notwith­

standing dismissal of the complaint. This permitted the former 

Commission to call a judge's attention to circumstances that did 

not constitute judicial misconduct but did require comment. 

;Prom January 1, 1978, through March 3.1, 1978, the 

former Commission issued eight letters of suggestions and recom-

mendations. ~or example, suggestions were made to one judge con­

cerning better supervision of court personnel. Recommendations 

were made to another judge with respect to a more efficient means 

of record keeping. Recommendations were made to a third judge 

who serves part-time and is also a practicing attorney, concerning 

a potential appearance of impropriety in the use of his name on 

papers filed in courts in which he is prohibited from practicing 

by the Rules Governing Judicial Conduct. 

During the former C~mmission's tenure, a total of 17 

letters with suggestions and recomnendations were issued. 

Letters of Dismissal and Caution 

The current Con~ission formally adopted a procedure 

simila.r to the lette~ with suggestions and recommendations used 

by the former Commission. In fact, in its Operating Procedures 

and Rule's, the Commission defines a " letter of dismissal and 

caut.;i:on II as "Written con:f;idential suggestions and recommendations" 

(22 NYCRR Part 7000.3[1]l. 
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s;i:.nce A.l?ri:L 1, 1978, the Contrrli~,R;lpn h~s issued 109 

letters of dismi~~al a,nd ca,ution. Wh;i:.le constituting the dis..­

missal o~ a complaint in which the a,llegations d;ld not rise to 

the level of ~anctionable judicial misconduct, the letter of 

dismis~al and caution allow~ the Commi~sion to call a judge's 

attention to technical violation~ of ethical sta,nda,rds, for 

example, which ~hould be avoided in the future. The confidential 

nature of the letter of di~missal and caution is particularly 

valuable ~ince it ;ls the only method by which the Commission may 

give a judge suggestions as to his conduct without making the 

ma,tter public; all Commission-imposed disciplinary sanctions 

(admonition, censu+e, removal and retirement), as noted earlier, 

are public. 

Should the conduct addressed by the letter of dis':" 

missal and cau'cion continue, the Commission may authorize a 

rormal Written Complaint and thereby commence formal d~sciplinary 

proceedings. 

Re s;i:. gnat ions 

Twenty-six judges resigned in the past year while under 

investigation or charges by the Co~ission. 

The 26 resignations occurred at various stages in the 

respective Commission investigations. For example, one judge 

under inquiry with respect to serious allegations of improper 

demea,nor ;r-esigned sho;t;'t1y after al?pearing before the Commission 

to testify under oath duri~g the :;tnvestigation. TwO' judges under 

j' / 
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investigation fOiL ticket-;fix±h<;:r resi,gned after the ,i;orrqer C9,Il}"" 

mission moved to convene a di~c;ll?linary rr9ceedi.~c;J ;tn the Court 

on the Judic:;tary but before ;formal char'ges were served. Another 

jUdge charged with financial iml?roprieties and ticket-fixing re­

signed a~ter ;E0rmal charges had been served by the Court on the 

Judiciary; the Court then entered an order barring the judge from 

holding future jud:;tcial office. Matter'of Cobb, N.Y.L.J. vol. 

179, p.lO, col. 1 ('May' 9, 1978). 

S~nce 1975, a total of 61 judges have resigned while 

under investigation or charges by the temporary, former or cur-

The juri~diction of both the temporary and former Com-

miss,ions was limited to incumbent judges. A.n inquiry was there-

;Eore terminated if a judge resigned. 

Under rrovision of the recently-amended JUdiciary Law, 

the current Commission retains jurisdiction over a judge for 120 

days ;eol1owing a resignation. Thus, a judge who hopes to termin-, 

ate a l?roceeding by resigning his position may no longer do so as 

a matter of right. The Commission may proc\:ed with the case 

within this 120-day l?eriod, and a determina~ion of removal filed 

w±thi,n that period, when final, p,utornat;lca11y bars a judge from 

holding future ~udic:;tal of;Eice. 

Al1Qwing- the Co;rm:niss;lon to cont;lnue an i;rnl?ortant in­

ve~·tigation or d.;i:s.cipl;lnary heaJ:'ing notW.;i:thstandin9' resignation 

i~. also .:i:mp0;r;'tant in light Qf the str;lct confidentiq1ity pro-

yi,sion$ o;E law under whi,ch the CoJtlJIli~s;lon operates. As noted 
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earlier, investi9'ati(;m~ a,nd, hearin<;Js J1li3.y not be lllade )?ubl;i..c until 

all proceed,ings hcwe be.en conc;J..ud,ed and the ;r:espondent-judge has 

received the Comroisstonts final deterJ1l;i.nqtipn. W;i.thout the 120-

day provision, a judge could ;r:esign after the lengthy, costly 

investigative a,nd adjudicative processes bu·t prior to receiving 

the determtna,tion. Thus, neither the existence of the complaint 

nor the Commission's action would become public, ancl the respon-

dent-judge effecttvely will ha,ve avoided a, public sanction for 

his misconduct. He would also be able to seek judicial office in 

the future without having had to a,ccount for previous misconduct 

as a judge. 

In seeking legislation authorizing the continuation of 

an investigation after a judge's resignation, the Commission 

sought a reasonable period to conclude such matters. The 120 

days allotted for continuing investigations and hearings may not 

be sufficient in many cases to conclude a proceeding. 

Court on the Judiciary Proceedings 

The recent amendments to the State Constitution and the 

Judicia;ry La,w, which consolidated within the Commission the au-

thority to discipline judges, phased out the Court on the Ju­

diciary by proyidi~g tha,t no new proceedings would commence in 

the Court on or after Apri;J.. 1, 1978. However, by express pro~ 

vi.sion of the Judicia;r:y' Law, all proceedings pending in the Court 

as of April 1st would conttnue until concluded. 
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Th;i.~ty-two Proceeding~ h d k 
a. . -I-J.een CO,IIJnlenceq ;LJl the Cou;r;t 

by the Commisston p~;i.o:r: to Apl;'i1 1 t 
s. Th;i:pty ;inYQIyed t;i:cket ... 

tixing a.nd al;'e discussed ;Ln a. sep. al;'a,te 
section on t;i:cket-fixing 

in this report. 
The remaining two cases a;re discussed bel Ow. 

In December 1977, after a thorough i 

Commission moved to convene 

disciplinary hearing in the 

nvestigation, the 

of the Town 

the Court on the Judiciary for a 

matter of George S. Cobb, a justice 

of Haverstraw in Rockland County. 0 
n January 31, 

1978, Judge Cobb was served with 
formal charges for adjudication 

before the Co.urt. 

Judge Cobb was accused of nine 
instances of financial 

and record-keeping irregularities, 

official court accounts at w;,rious 

including deficiencies in his 

times tota1';ng ... more than 
$15,000, and keeping large sums of court funds in a box in his 

home for seyeral months at a time. 
deposited personal checks on 

He was also alleged to have 

several occasions to make u the 
def" , p 

~c~enC~ebj knowing th t h' 
. a ~s personal bank account held in-

sufficient funds to Coyer th 
e amounts; four such personal checks 

did not clear. 

ticket;-fixing. 
Judge Cobb was also charge.d w';th 

... two incidents of 

On March 10, 1978, Jud. ge Cobb 
resigned his office and 

Subsequently tiled an aff "d' , 
~ a.V~t w~th the Court dec1 ' , ar~ng that he 

did not choose to contest the 

Court on the Judicia.;t;'y. 
charges. On ~pril 28, 1978, the 

ente;t;'ed an order disqualitying Judge Cobb 
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from holdtng future judt.ctal off;i:ce t.n the ~ta.te. 

MaftM 06 SCfiweI(.zmann. 

In June 1977, the Comm~s~i.on ~nitiated a disciplinary 

proceeding in the Court on the Judiciary concerning Jefferson 

County $Urrogate Leon $chwerzmann. Judge Schwerzmann was charged 

with engaging in activtties tantamount to the practice of law, 

although he received no fee~, in violation of the New York state 

Constitution and a specific directive to him from the Appellate 

Diviston. The Commi~sion's inquiry had revealed that on a number 

of occasion~, the judge had advised litigants who had already 

~etained counsel in matrimonial, property, tax and other matters. 

Judge Schwerzmann was charged with openly providing advisory 

opinions, researching legal. issues and assisting in the pre­

paration of arguments, not in his judicial capacity but on behalf 

of the litigants. The Commission concluded that such activity 

interfered with attorney-client relationships and violated 

Article VI, Section 20(b) (4), of the Constitution, which· states 

that a judge may· not "engage in the practice of law" or otherwise 

engage tn inappropriate conduct. 

The course of the adjudicatory proceeding in the Court 

on the ~udiciary paralleled the investigatory proceedings earlier 

conducted by' the Commission. Judge Schwerzmann admitte.d the 

factual allegation~ contained tn the charges but denied that his 

activttte~ conf:ltituted the practice of law, particularly in view 

of the fact he wa~' not compensated. The judge also argued that 

'"" 28 '"" 
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he was obligated to as.~ist people who needeQ J,egal fl,Qy;i.ce, 

On June 1, 1978, theCou;!;'t on the Jud;tci,a.ry fpund that 

Judge $chwerzmann's conduct d~d, in fact, constitute the practice 

of law. The Cou;!;'t d~rected that Judge Schwe;r;z'mann des~st from 

the practi.ce of la.w, a.nd it c;t tGd the judge's statement that he 

would abtde by the'Court~s decision as precluding the need for 

any other sanct"tpns.* 

Ch,a.l'lenges to Commi'~$io'n Procedures 

Throughout the COurse of the Commission's investigation 

o~ ticket-fixing matter~, and in the course of the adjudicative 

proceedings in the Court on the Judiciary, numerous legal chal­

lenges to the Commission~s procedures and authority were brought 

by the ref:lpondent~judges a.nd, ;tn some ~nstances, by other judges 

who had not been formally charged with misconduct. Motions to 

d~smiss th~ charges, quash subpoenas, change venue, grant extra­

ordinarily broad discovery and order the Commission's investi­

gat;i:qns halted Con grOund~ such as'selective prpsecution) were 

brought not gnly before the Court on the Judiciary but also in 

Supreme Court and federal. d~strict court.** In all a total of 77 

challenges have been ;filed. The Commiss;Lon's procedures and 

author.;i:ty- have been sUstained in everyone. 

* The CQurt \ ~ deoi.f:;dJ>n i.s ~nexed as ,P!.,!?,!?end;i.x ;F, 

**'A desc:t;'i,Ption o;f these chall,enges, is annexed as Ap,!?endi.x G, 
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In th,e cour~e o~ its inquiries into 

Commi~sion has been able to identify certain 
Of misconduct, the 

types of misconduct which appear to be more than iso­
patterns or 

" J.'n appointments, improper 
lated. Ticket-fixing, favoritism 

b 'd s and poor record political partic.ipation l' JU ge 
keeping, for 

which have repeatedly come to 
example, a:::'e among tho~e activities 

, ~nd thu~ have allowed the commission 
the Commis~ionts attention ~ 

conclusions and make recommendations 
to make observations, draw 

for the improvement of the judiciary. 

Ticket-Fixing 

course of unrelated investigations, the 
In 1976, in the 

State commission on Judicial Conduct became aware of a 
Temporary 

• h' h it identified as ticket-fixing, that is, 
widespread practIce w J.C 

, of J.'nfluence in traffic cases. the assertion . 
While reviewing 

the course of the earlier investigations, 
various court records in 

individual judges had 
the temporary commission learned that some 

requests for favorable treatment from judges and 
been granting 

other influential people on behalf of defendants charged with 

traffic violat.ions. I " f might involve one judge A "typica avor 

t change a speeding charge 
acceding to another judgets request 0 

driving-while-intoxicated misdemeanor 
to a p'arking violation or a 

charge to a faulty muf.fler violation, with no pretense of a 

re"'s.on, solely on the basis of favoritism. legitimate legal .... . 
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The ticke,t-·fixing inquiry cOm.rr\enced by the temporary 

Commission and conti.nued by its ~uccessor Co:rrunis~iQns has been 

reported upon in the commiss'ion' s June 1977 Interim Report and 

its 1978 A.nnual Report. 

Thousands of relevant court paper~ have been examined 

and catalogued by the Commission. More than 1000 letters request­

ing favors have been obta.ined from the court files of judges who 

either reque~'ted or granted favorable dispositions. The Commission 

initiated investigations with respect to 447 individual judges 

who were alleged to have engaged in the ticket-fixing practice. 

Of these, 58 have been called before the Commission to give sworn 

testimony on specific ticket-fixing incidents, and more than 375 

others have responded to Commission letters of inquiry on specific 

ticket-fixing allegations. Sco~es of witnesses have been inter-

viewed, including court personnel from several jurisdictions. 

P~oceedin9~ Be60ne the Count on the Judiclany 

Disciplinary proceedings against 40 judges were initiated 

by the Commission in the Court on the Judiciary prior to April 1, 

1978. Eight of the 40 resigned before formal charges could be 

served and the respondents' names revealed. Two allowed their 

terms to expire without seeking re-election, 'also before formal 

charges were served and before their names could be revealed. 

In the remaining 30 cases, formal charges of misconduct 

were filed and made public. Ten of the 30 respondent-judges have 

been publicly' censu;t;ed by· the Cou;t:'t on the Judiciary'. One died 
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before the matte;r; came to a hearing', The :r;emaini,ng 19 CPtses are 

pending. 

The ten judges cen?ured by the Court were reprimanded 

on November 8, 1978, in a sin~1e opinion which identified them 

all: 

Mor-gan Bloodgood , 'Malta Town Justice, 
Sat'atoga County; 

No~man Kuehnel, Hamburg Town Justice and 
Blasdell Village austice, Erie County; 

Edwa;t;'d La.hey, New Windsor Town Justice, 
Orange County; 

Harold Lipton, Rochester Town Justice, 
Ulster County; 

Edw.ard Longo, ~otterdam Town Justice, 
$chenectady County; 

Harry Mills, Montgomery Town Justice, 
Orange County; 

Joseph ~olonsky, Wawarsing Town Justice, 
Ulster County; 

Thomas Rosinski, Hamburg Town Justice, 
Erie County; 

Joseph Thomson, Cornwall Town Justice, 
Ora~ge County; and 

I'sidore Wittenberg, Crawford Town Justice, 
Orange Cc:mnty. 

The Court found that the practice of favoritism under-

lY'ing ticket;"f.;i.x,i,ng has been "wide$pread ••• of long duration ••• [and] 

clearly' .;imprope;r. II _N.X.2d_. ~ number of favors requested or 

granted involved m.;i?demeano~ Or felony charges, such as driving 

whi.le intox.;ic?tted, Qr leaving the ?cene of an accident. 
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l\mong the exbi,b;i:.t? con?;i:ae;red by the c.purt were hundreds 
of letters .;in wh±,ch . d 

;;luges readily' asked favors. Q~ other judges 
on behalf Of defendants in traff.;ic 

cases, exhibiting no pretense 
of a valid legal defense and Often revealing the reciprocal 
nature of ttcket-fixing requests. 

One letter reads as follows: 

Twice within a short neriod of tim ' b t d ' F e ~s too much 
u urxng election time you know what it is. 

I have to ask for another favor. 

Another letter reads: 

Thanks for your help. As you know--its 
street. Let me know if I can help you. a 2-way 

A third letter reads in part: 

This i t b s 0 e reduced to a no-pointer. (in-
surance factor) will do the same fD~ you. 

'!('et th ano er letter reads as follows: 

This young lady and her husband are 
~ersonal friends of our County D.A. very 

She is guilty as charged and since 
does n~t get involved, he asked me 
someth~ng could be done for her. 

our D.A. 
to see if 

I would ~ppre?ic\te, a non-moving violation with 
a <;:food f~ne, xf th~s meets with your approval •.•. 

A fifth judge wrote: 

~a~ 1; im]?ose upon you for a U.D. for this 
r~ver? He was driving one of my milk trucks. 

One judge granted a favorable d' 
~sposition to the defen-

dant based upon the ~ ~ollowing letter: 

IM]y~elf & some of the other <;:fuys at the 
~~atIon WOUI~ appreciate if you could reduce 

t9 ~n equ~p.ment viol~t±on ••• This gu is 
Our barber & he takes good care of us. y 
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The 19 pub.lic p!l;oceedingq pendin~ in the Court pn the 

Judiciary are with respect to the :eollowing judges formally 

charged with ticket-fixing: 

fr I 

Michael D. ~ltman, Justice of the Town 
of Fallsburgh in Sullivan County; 

Thomas Byrne, Justice of the Town of. 
NeWburgh in Orange County; 

George E. Carl, Justice of the Town of 
Catsk;ill ;in Greene County; 

Charles crommie, Justice of the Town of 
Catskill in Greene County; 

Murry Gaiman, Justice of the Town of. 
ri3,ll~,burgh in Sullivan county; 

Joseph Geiger, Justice of the Town of 
Waterford in Saratoga County; 

R;ichard S. Hering, Justice of the Town of 
Liberty' in $ulli van County; 

Edward r. Jone$, Just;ice of the Town of. 
Coeymans in Albany County; 

Robert W. Jordan, Justice of. the Town of 
Esopus in Ul$ter County; 

Gionna ~aCarrubba, Judge of the District 
Court in Suffolk County; , 

Richard Lips, Justice of the Town of 
Clifton ~ark in Saratoga County; 

Seba$tian Lombardi, Justice of the Town of 
Lew;iston in Niagara County; 

~obert Maidman, Justice of the Town of 
Clarkstown ;in Rockland county; 

~i3,trtck Mataraza, ,Just;ice of the Town of. 
Clarlc$town .;tn :R.ockland County; 

Jame~~. McMahon, Just.;tce of. the TOwn of 
Wallkill in Orange County; 
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JO$eph Owen, Just.;tce, Qf the rr",wn Qf 
Wal,lkiJl in, Opa,nge County; 

Vincent Pickett, Judge of the City Court 
o:e ~echa.nicv;ille ;in $aratoga County; 

Lawrence H. $chultz, Jr., Judge of the City 
Court of Batavia in Genesee County; and 

Wayne Smith, JU$t;ice of the Town ot 
Plattekill in Ulster County. 

Trial$ in seven of the above 19 cases have been con-

cluded but the Court had not rendered final judgments when this 

publication went to pre$s. 

Pll.ac.eecUng.6 Be661l.e. the C~mrirU-6i.on 

The fo;r-mer Commiss;ion censured 14 judges for ticket~ 

fixing in 1978 and the present Commission rendered eight deter­

minations of public censure. The 22 judges, all of whom waived 

thei,r rights to adversary hearings, were cited for requesting 

:eavora.ble treatment from other judges on behalf of defendants in 

ser.;tous traff.;tc ca$es, granting such improper, ~ parte requests 

:erom jud<]e$' and others, or both. The 22 are listed below, followed 

by' the dates of the censure by the former Commission or determina­

tion by the current Commission: 

Duane Algi;r-e, Barker Town Justice, 
Broome,County (Determination, December 
13, 1978) 

lu"ld:rew' Aur*gemma, Esopus Town Justice, 
Ul$ter CO'Qnty (Determinat;ion, December 
13, 1978) 

W;il1iam J. Bulger, Wapp;inger Town JU$t;ice, 
Putche$.~ County: (Deter-m;i,nation, December 
13, 19781 ' 
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Helen Bl.lrnha}t\, $.13.1;ini:!; ';I:',?wn qu~t;i,ce f . , 

Onondaga County tDeter;r!l~natl.on, Pe.ce~e;t;' 
13, 1978) 

Edmund v. caplicki, Jr., LaGrange Town 
Just.ice, Dutchess county (Censure,. March 31, 

1978), 

t G tes Town austice, Michael Cerret 0, a " ') 
MC;;nroe county (Censure, Ma;rch 31, 1978 

Donald L. Chase, New scotland Town Justice, 
Albany county' CCen~ure, March 31, 1978). 

k st v' P0int Town Justice, Vincent A. Clar, on~,. 1978) 
Rockland County (Censure, :March 31, 

W coleman Greenfield Town Jus,tice, 
James ,. " , M' h 31 1978) SaX'a.tog?l. County (censu:I;'e, arc , 

Lewis DiStasi, Lloyd Town JU$tice, 
U;Lst~r county (Dete:r:mination, December 
13, 1978) 

George Dixon, Chatham V~lla~e Justice, . 
Columbia County (Determ1.nat1.on, December 
13, 1978) 

Wilfred Doolittle, RO$end~1e Town Justice, 
Ulster coun,ty (Dete;tminat1.011, December 13, 

19781 

C.H. DuMond, Hurley Town Justice, 
uister county (Censure, March 31, 1978) 

Joseph. M. Henderson, Parish Town Justice, 
Oswego County (Censure, March 31, 1978) 

Mur,rill Henry, Otisco To,:"m Justice, 
OnOndaga County (Censure, March 31, 1978) 

Lyle ·;M.cDOWell, Mt. HOP7 Town Justice and 
ot1.sv;i.1le V:Lllage Just1.ce, Orange county 
(Determinat;i,on, Decembe;r 13, 1978) . 

Kenneth l?~tzoJ"d, 'May-brook Village Justice, 
O;t;'ange county (Cen$ure, March 31, 1978) 

. . '\" 
. , 

-~~--- - ---~ 

, , 

aexford Schne.ider ,Ne~ ;PAltz ';J,'QWll ilu~ti,ce, 
U;LSiter county CCen~ure, ~arch 31, ;l.978} 

Harold Schultz, New" Scotland Town .::rust;tce, 
Albany County (Censu;t;'e, Mq.rch 31, 1978) 

Charles J. Shaughnes$y, Chester TO.wn Just;ice, 
Orange Ceunty '(Censure, March 31, 1978) 

R.obert S. Vines,~oreau Town Justice, 
Sarat~ga. Ceunty (Censure, March 31, 1978) 

The censures cited the improper nature ef the requests 

and grants of faverable treatment. 

These judges have improperly sou~ht to in­
fluence other judges in the disposition of 
traffic cases or allowed themselves to. be so 
influenced •••• Some of the communications 
Ibetween judges and others with influence] 
openly revealed that the defendant is a rela­
tive ora friend. Generally, no pre,tense was 
maqe that there was a valid, legally-recognized 
defense to the charge or some other proper 
reason for special consideration •••• By in­
itiating or entertaining improper.ex parte 
communications, ,the ••• judges named in this 
censure have contributed to the creation of two 
systems of justice--one for the few with special 
influence and another for the vast majority of 
citizens,. who have their cases· disposed of in 
,accox'dance \rlith la.w and pay the full penalty 
imposed by law. (Public censure'by ~he State 
Commi:ssion on Judicial Conduct [March 31, 1978] 
pp.3-4.) 

The Commissi.on has issued 79 letters ef dismissal and 

cautien to' judges involved in ticket-fixing,* and the fermer Cem­

missien issued two. letters with suggestiens and recemmendatiens. 

Various facters entered into' the CO.mmission's decisiO.n' to' dispose 

.j, A+l 79 \r{epe authplZized within the statistical pepiod covel.'ed in this report, 
althou~h a nu~er were a,ctuallymailed shoptly therea~ter. 
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of a number of ticket-fixing complaints in this manner, not the 

least of which was practicality. Conducting hearings in every 

case would be a time consuming and expensive process which would 

adversely affect the Commission's other priorities. The Commission 

decided that in many of the less serious cases the only realistic 

solution would be to caution the judges involved. These judges 

were reminded of their obligation to avoid even the appearance of 

impropriety. 

Thirty-seven complaints were dismissed outright where 

proof o~ misconduct did not meet due process standards. 

Ninety-one cases were closed upon the judge vacating his 

~ffice due to retirement, resignation, failure to win re-election 

or death.. 

A Commen;taJl.Y. It is entirely proper for a motorist charged 

with a traffic offense to plead not guilty and seek a trial. It is 

also proper for him or his attorney to present mitigating circum­

stances in an attempt to avoid a conviction on the charge or to 

se~k a lenient sentence. 

It is improper for. a judge to seek to persuade another 

judge, on the basis of personal or other special influence, to 

alter or dismiss a complaint for reasons that have nothing to do 

with the circumstances of the. case. A judge who accedes to such 

influence, or. seeks to inf.luenceothers , is in violation of the 
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Rules Governing Judicial Conduct l3,nd the COQe Q;e .Jud;L.c;Lal Conduct. 

In Xatter o;e Byrhe, N. ~.L. J ., Apr;Ll 20, 1978, 'Vol. 179, 

p.S, in denying var.;i:ous motions by respondent, including several 

motions to dismiss the chart,Jes on numerous <jJr0unds, the Court on 

the Judiciary stated that the misconduct underlying ticket-fixing 

is malum in ~, !!i~ wrong, and has always been wrong l' : 

IT]he type o~ conduct alleged against respon­
dent coni?titutes "cause" ~or discipline because 
it is wrong, and has always been wrong. 

* * * 

rA.J judicial o~~icer who accords Or requests 
spe.cia,l treat.m.ent or fa,'Vori tism to a de~endant 
in,his court or another judge's court, is 
gu~lty of ~~lum in se misconduct constituting 
caUl?e ;for di.scipline, and this would be so even 
if the C~nons· and Rules which might apply to 
such misconduct had never been promulgated. 
~tter of Byrne, supr~. 

The ramifications of ticket-fixing go far beyond the 

sum total of the individual instances o:t;misconduct. Dangerous 

drive;t;'~·( f9;t' example, who would otherwise be identified and per-

haps ta:ken off the roads . . , elude the proper consequences of the 

are re uce to parking vio-laW when sP. eeding and other charges d d 

lations. fUrthermore, judges who have en<jJaged in ticket-fixing 
') 

have bred di.s+;,espect f9r our system o;e justice, ;eor they have set 

one ~et of standa;t;"ds for those w;ith influence p.nd !3.nothe.r for ·the 

average cit.;i:zen. Once ticket-;eixing is rationalized and accepted, 

the nfi.xi~g'l o;e othe;r;, more serious cases cannot be ;Ear behind. 

;R.e.port~ received by the CQlt!l1l.;i:ssion in ;r;ecent months 
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indicate that the iAci.deAce o~ ticke\:~~i"iAg hi'l~ dec~ined drqmati­

cally, no douht due to the detel'l'ent eUect~ o~ the statewide 

attention the Comm~$st0n's probe has drawn ~nd the public sanc­

tions imp0sed on a number 0f judge $ found gutlty of favoritis~. 
One l\Il$we;r submttted by a judge in response to a Formal 

written complaint served against him hears reporting with respect 

to the decline of ticket-·fixin9. The judge admitted his guilt 

and stated that his 11 (i)gnorance of the law is no excuse." The 

judge went on to repo;rt the following to the commission: 

IA]s a ~esult of your investigation, being a 
~wn Justice has becQme a dignified position. 
Suddenly, the constant calls !o~ favors have 
ce?l,sed. The m?l,ny sundry, so-called f;riends, 
and politicians h~ye received the message, that 
the p~actice of unethical and illegal acts are 
J:lot j udicially p~oI?er. • • • The ci tizen:ry, as a 
result 'of these tnvestisations, has ceased 
flauntin9 its power of the polls and influ­
ential connections and cQnse~uently the office 
h~~ become what it should be and should have 

been a,ll along. 

The commission will pursue to proper conclusions those 

invest~gations and.p~oceedi~gs already commenced, and it will 

conti.nue t.o be alert to new forms of ticket:"fixing that may 

appear. 

Favor.i:t:j:.$m in 'Awa:rding ~ppotntments 
;r,n t.ts 1978 Annual ~e}?o;rt, the Co;mmission reported that 

it had sl?ent constde:r;'able t~me ~n'Ve$t.igattn9 al1e9ations that a 

number of ju~geq have exhtb~ted favo~it.ism in awardi~g ju~~cial 
"'I.'poj$tll\etits. such as ;.;eceiveiships and 9uardi,m!lhi)?s which often 

;resulted in luc;t;'at~yefees'· :eor the appointe
e

$. 
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The C~de of Jud~.c.j.,;:t 1 Cd' .... onuct, ]?rOJllulgated bY' the New 

York ~tate and ,Amer,ican Ba~ Ass· '. ' , , ,oc~at~on$, p~oh~b,its judicial 

appolntment$made on the bas~s of lin t' . epo l.Sm and favo.ritism." The 

Rules Govern,ing Judicial Conduct, promu~gated by the Administra-

tive Board of the Jud '. '. 1 ICla Conference and adopted by the Chief 

Administrator of th ._e Courts, more specifically restrict the 

appointment of reI t' , a lves, dlrecting that a "J' udge ap , shall not 

pOl.nt ••• any' person ••• as an appointee in j d' a ulcial proceeding, 

who is a relative within the sixth degree of relationship of 

either th 'd e JU geor the ju~ge' s spouse." 

A number o:e proceedings before the Commission with 

respect to favoritism in a ' ppolntments have been completed or 

otherwise closed. A numherof investigations and hearings on 

stated cha~ges ot ' mlsconduct are pending. 

As reported earlier, the Commission filed a determina­

tion of public admonition with respect to Supreme Court Justice 

MQrr~s Spector wh' h b . , ~c ecame public ~n oJ.. December 1978. The Com-

mission determined th . ere had been an appearance that of impropriety in 

some of the appointments at ' I ~ssue 'were not made 'with a 

view' sol 1 t . e y 0 [the appoi.ntees'] character and f't 1 ness' within 

the mean~n. g of th ; ••• e Canons ot J d' , G u lClal Ethics ~d ••• the Rules 

oyerning Jud~.cial Conduct. " This case is under appeal. 

Appearances of impropriety may be created when judges 

award lucrative appointments to the relatives of other judges. 
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Judges Who have. authority to p,Wp,;r;d a.ppoi.ntments 13houlo. tp,ke g;r;eat 

ca~e to a.vo;td the ap1?ea;l{a,nce of ;i;rqpro1?;r-ie ty' 13uch a)?point:ments :may 

create. 

lm1?rOJ;>e r ~;tnanc;i.p.J. :Hanage:ment and 
Re cD:r:'d Keep;i.ng ,C(:instituting Misconduct 

Du;r:-ing its investigations the Commission often finds 

it neces~a;r:-y' to interview court personnel, study court procedures 

and ;review Q;e;f;icia1 records and d0cuments relevant to the par-

ticu1a;r inguir¥. J.n the course 0;1; its inquiries, and from regular 

reports ;f;o;r;warded to the Commission by the state Department of 

Audi t and Control, the Commission has' identified some particularly 

disturbing prob1em.s, especially in the local courts, involving 

monetary deficiencies in official court accounts and' poor record-

keeping p;r;acti.ces with respect not only to finances but other 

court activities. 

Monies collected by a court from fines, fees, bail and 

other sources are required by law to be promptly deposited in 

official court bank accounts, promptly recorded in court recQ:r;'d 

books and promptly reported to the $tate Department of Audit and 

Cont;r;ol. Pur-ing the past yea:p the Commiss;i.on has investigated 

severa,l comf':Laint13 involving serio'Usdeficj:encies in the official 

court accounts maintained by a, nu.rnber of individual judges. 

, .. 

.-----~ ---- - ----- ----------

I, 

I 

As reVO:rted aboye., the disc;i..pl;t.nar-y proceeding com,..., 

menced by· the cQm.,Tldss.ion in 'Matte;!:" ?;f; Cobb (George 8 ~ Cobb, Town 

c.rustice of Haverstraw) invo1 yed ;f;orma1 charge 13 0:1;' ,financial 

shortages in court accounts· at various ti.mes totaling mo:re than 

$15,000 and the judge·s attempts on four occasions to make up the 

deficiencies with. checks that d;td not clear. The proceeding was 

terminated when Judge Cobb resi.gned and the Court on the Ju­

diciary entered an o;r:-der barring him from holding future judicial 

office. 

In another matter, a town court justice's court accounts 

'were found to be mo;r:-e than $11,000 deficient. A report by the 

Department of Audit and Control, which was made public in a sub­

sequent court proceeding, also revealed that the judge had filed 

erroneous reports with the Department and was delinquent in his 

record keeping and remittances o;f; funds. 

The district atto;r:-ney pursued the matter after the 

judge left office, and the judge pled guilty to charges of second­

degree larceny and of;f;icia1 misconduct after admitting he had 

withheld bail money he had collected in his Official capacity. 

The judge was sentenced to probation and to make restitution for 

the $11,000 deficiency. 

,A,nother case involving ;f;inancia1 irregularities con­

cerned a town justice whQse court accounts were more than 

$4,200 defi.c.;tent and who had issued checks drawn f,'rQm his court 
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accounts Wh,tch d;L,a, not cleRh~ 'l;'he judge ~e,(;ii.~n,ed ;t;ro)l) o~fice. 

before the Jud~,cti3,l{y La,W Wa,~ i;mended to 1?e;P,Ill;i t CQ;mn}i.5R;i.on ];';1;'0"" 

ceedings to continue for 120 days ~ollow;tng re~;tgnatipn. The 

Commission form~lly referred the ma,tter to the appro~ria,te 

distr;Lct attorney. 

In ~nother case, a town court just;tce failed to deposit 

monies received ;in his off1c,tal capacity ;into official court 

accounts, resulting ;in a defic.;i:t of more than $3,700. A report 

by the Department of Aud;it and Control indicated the judge had 

failed to deposit and remit promptly to the State Comptroller 

monies received .;i:n h.;i:~ judic;tal capacity :eormost of the period 

from m;id-l972 through 1975. 

Invest;ig~tion by the Comm;L~sion revealed that the judge 

had attempted on two occasions to make partial restitution by 

wr.:Lting checks on h;is court account to the ptate Comptroller, 

both Of wh;i,ch did not clear. The Commission also learned that, 

with the apparent intention of reducing the deficit that appeared 

in his book~, the jUdge had d;trected his clerk to record fin­

ancial entr~te~ ;in ;:tmounts less than that actually collected from 

defendants in traffic cases. The judge was served with a Formal 

Written Compla,;tnt by' the Comm;ission, charging him with the mis­

conduct de:;;cribed abQve. phortly thereafter he res;i9'ned from 

office, and the proceeding was te;nninated by the Comm;i~s;i9n. 

,1 I 

The comrn;i,ss;iQn. h£\s iden,ti;eied other inst?l.nces Of money 

~horta<,3'e~ and l;'elated ~e:r;.;i:ous !t'ecord .... keepin9' i;t:'re<,3'ula;t;itie~. 

, . 
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(Determinations rendered in 1979 by the Commission will be reported 

in its next annual report.) 

Rec.oll.d·Keep-i:ng 

In addition to the problems it has identified with 

respect to financial improprieties, the Commission has been made 

aware repeatedly, in its own inquiries and from Audit and Control 

reports, of poor record keeping ;tn other areas. ,Among the more 

common examples are the failure to keep dockets, indices of the 

cases on the court's calendar and other records required by law. 

practices such as these not only make it difficult to 

assess the status of particu~ar cases, they inevitably lead to 

susp;Lc;tons of impropriety or incompetence. Poor record keeping 

has been held to constit~te sufficient grounds for removal of a 

judge from office.* Yet time and again, records have been turned 

over to the Commission in utter disarray, and Commission investi-

<,3'ators have reported difficulties in locating information from 

court records which are poorly indexed and organized. In addition, 

the Department of Audit and Control has reported numerous in­

stances to the Commission of judges who are persistently delinquent 

in filing reports or who do not file required reports at all. 

'l;'he situation has grown to such alarming proportions that Audit 

and Control reported to the Comm;is~~on that approximately 140 

judges have had port;ion~ of the;ir salaries withheld to force 

* Bp,X'tlett y. :Flynn, 50 l\.D.2d 401, 378 N.Y.S.2d l45 (4th Dept. 1976). 
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thei;r compl;i:p,nce w;i:th }I1~nq~to;rX' ~;i:;Li,p.g o:e ce;rtp,in repprt~ e 

1 I 

The Co:mrn±~s±on ha~ a.utho;r;ized ;in'Ye~tigati.ons into only 

the more serious instances o~ record-keepin~ de~iciencies and 

improprieties. Many mino!L ir;t:'egula;r;ities are not investigated. 

As reported in the Commis$ion's 1978 Annual Report, however, the 

magnitude 0~ the problem should not be minimized, nor its serious­

ness mistaken, by the selective nature of inquiry the Commission 

has been compelled to undertake. The problem of poor record 

keeping is not limited to any single part of the state. Clearly, 

better training p;r;ograms should be developed by the Office of 

Court Administration with !Lespect to this problem. Equally im-· 

po;r;tant, administrative judges should make greater efforts to con­

t;r;ol, supervise and monitor town and village justice courts and 

city courts throughout the state. In all fairness to these 

courts, they· should also be given sufficient resources. to meet 

strict reco:r::d-keeping requirements imposed by law. In some 

instances, such resources simply are not available. 

Ve.6t CoUe.ctin.g 

A number of. cases investigated by the Commission in 

1978 involved allegations that some judges were using the prestige 

of. judicial office to enforce the payment of debts owed to the 

judges themselves Or others. 

;Cn :Matter of Adams, supra, for example, the Commission 

$ustai.ned such a charge in the ';Fo;r;mal written Complaint, finding 

that the judge, in a matter ove;r which his court did not have 

, .' .-
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jurisdiction, u~ed hts judtct~l office to furthe;r the intere$t$ 

of a local corpo;r-at;i.on by writi,ng to a debto;t;' O~ the corporation, 

stating that ~urther court action would be taken unles$ an ~mount 

due was paid. The commission determined to remove Judge A,dams 

from off.ice for thi$ and other misconduct, 

Section 33.2(cl of the Rules Governing J~dicial Conduct 

clearly identifies such use of of~ice as improper: 

No judge shall lend the prestige o~ his office 
to advance the private interests of others; nor 
shall any judge conveyor permit others to 
convey the impression that they are in a special 
position to influence him. 

):n anothe;r; case considered by the Commission in 1978, a 

town court justice who also operated a repair business telephoned 

a customer who owed him money, threatened her with arrest and 

said he would not help her if $he ever appeared in his court. 

The judge WaS charged in a Formal Written Complaint with l,ending 

the pre$t~geof his office to advance a private interest. He 

resigned from office. 

;Cn another case, shortly after he assumed office, a 

jud~e wrote on ,court stationery to one' 0,£ his private business 

debto:t;'s, threatening action if the debt were not paid. The Com­

mission cautioned the judge about such conduct after being sat­

isfied that it had only occurred once and that, at the very 

beginning of. hi$ term, the judge ha.d not been sufficiently 

familiar with the applicp,ble ethica'l $tartdards. 

-l?a'J;t. ... t,;tme ju?~es who,ope;rate businesse$ have a special. 

obl~,9~tj:,on tc;> avoid the :Lm}?:ropriety of u$i~g their jud·icial 
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office to advance th,ei,;r perf:).onal bUf:).;ine~f:) 7·nterepts. Jud;icial 

off;i:,ce if:) anhQno;r that ca,rr.;i:.ef:) the oblic;:rat;i:on 0;1.; a,vpidinc;:r even 

the appe.arance of ;impropr;i:ety. Even wr;iting personal business I 

letters on court stationery, as a number of judges have done, 

with or w;i:thout th;re'atening a pe;t;'sonal debtor w;ith the' court IS 

power, is an unfair use of the pxestige of the court and should 

not be tolerated. 

ACc.e..6.6 :to Public. Rec.oJt.ci6 

The constitutionally c;:ruaranteed right to a public trial 

underlies the fact that most court records -- dockets, memoranda, 

decisions, records of appointments are also public. There are 

in law several specific exceptions to this tenet, with respect to 

information on proceedings involving minors, for example, and 

when appropriate, a court may order certain evidence to be sealed. 

Absent such provisions, however, the records maintained by a 

court are available for public inspection. 

Despite the public nature of the majority of court 

r~cords, however, Commission investigators have sometimes had 

difficulty in' reviewing the court records of some judges. While 

the jUdiciary in general has been cooperative, some judges have 

resisted Commission efforts to review their records. Instances 

'have arisen in which judges have denied investigators access 

to court material on the c;:rrounds that t.he documents were private, 

personal papers, despite legal precedent to the contrary. 
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;I.n, ~~tter gf Oo/~n Cct, on, the JuqiCiep;-y, Septembe;l;' 18, 

1978, unreported)_, t'he CQu;rt upheld' a COJClmipf:>.;I.Qn ~ubp~ena d,uces 

tecum seek;i:~g Hall court file.s, includ;inc;:r but not 1ilr)ited to 

docket books, $;impl;i:fied Traff;i:c Informations, Uni~orm Traffic 

Tickets, correspondence and mem,oranda, relati~c;:r to Motor Vehicle 

cases .;in [the ;ref:)pondent I, s] court in 1974 and 1975." Th-e' Court 

rejected the respondent~p cla;im that the subpoenaed materials 

were perponal papeI;'f:) shielded from scrutiny by his Fifth Amend­

ment p;r.;i:vil~~e against self-;i:nc;rimination. The Court held: 

;rt i 15 ••• clear tha,t non.e o;f the docmnents 
~enti.oned in the, subpoena constitute per'sonal 
papers o;f the re15pondent, ~d ;further that 
these m~terials must be exhibited ;for in­
spection by counsel to this court, or any 
member o;f his sta;f;f, or an~ me~er o;f the 
public •••• We hold ;further that correspondence 
a.ddressed to respondent, in his capacity as a 
~udge, which requested any matter pending 
be';fore him to be treated in a particular way, 
is,deemed by this court to be part o;f the court 
;eile in tha,t ca,se. Matter o;f OWen, supra. 

$eve;ral other legal authorities support the general 

propositi,on th.at the contents of court files are public records. 

Section 107 of the Unif.orm JUf:)tice Court Act requires all town, 

village and ci,ty court justices to "keep or cause to be kept 

l~~ible and f:>.u;i,table books ( J?apers, records and dockets of all 

c,:tvil act;i:ons and J?roceedings ~nd all cximinal actions and pro­

ceedings. II $e,ct.;iQP 2019-a requ,tref:) "records a~d dockets of the 

court" to be Ilat ;reasonc;lble t;i:mes open for .;inspection to the 

pUblic •••• 1\ ?e'?t.;i.on 2019,..,p, al$o state:;;: 
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Any sucb j'Ustice. wbo shaLl, wi).lful,ly fail 
to ••• exh;i bit such :r,ecords and docke.t when 
17ea,sonably· requi.17ed .•• sha,ll be guilty- o;/; a 
mi.sdemeanor and sha.ll, -'Upon conviction, in 
addition to the puni~hment prov~ded by law ;/;or 
a misdemeanor, ;/;orfeit his o;/;;eice. 

A judge who denies investigators access to his court 

files is thus acting outside the law and, indeed, :may be engaging 

in an independent act of misconduct.* 

It should not be necessary, as it has been in the past~ 

for the commtssion to subpoena public court records because a 

judge refused to make them available" Or search through a judge's 

attic to review· public document$. Clearly, judges should be on 

notice that court records are public and must be made available 

for reasonable review. It is the Commission's policy to consider 

as misconduct any action by a judge which unre'asonably denies 

access to court records by' Commission staff. 

The Pr'act'iceof Law by Part-Time Judges 

Approximat.ely 2,400 of t.he 3,500 judges in New York 

$tate are jU$tices of town or village courts whose responsibilities 

are part-time. Many preside in court only one or two days or 

nights per week. Most town and village justices pursue other, 

full-time professions or other careers in addition to their 

jud;tcial duties. !\pproximately 400 of these town and village 

jU$tices are attorneys who 'may- practice law with certain restric-

it $.ee, ~tter of0sterman, 13 N.Y· •. 2d Cal, (ql (Ct. on the J.udicia,ry 1963) 
(I' [~] nfi.tnes.s [;t;o;t;' of:etcie] ••• is demonstrated by a, re;/;usal- by a Judge ..• to co­
operate in any· investigation of official corruption"); cf., Matter of ;Friedman, 
12 N.Y.2d Ca,1, Col (Ct. on the Judici~ry ),9631. 
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tions outlined in th R 1 e uep GCi)yern;i:.p.g Judicial Conduct. In 

addi ti<;>n, many· c.;i:ty,., cou;t:t ;udg h . . ~ . ep w 0 per-ve part,...,tilTle are permitted 
to practice law·. 

Limitations on the practice of law by part-time judges 

are set forth in the Judiciary Law and in $ection 33.5(;f) of the 

Rules Govern.;i:ng Judicial Conduct. h 
T ey direct that a judge who 

is permitted to practice law: 

shall not practice in his own court; 

~hall,not practice, within the county 
In w~Ich he presides, in other courts 
presI~ed over by judges permitted to 
practIce law; 

shall,not,participate in his judicial 
capaCIty xn any matter in which he has 
repr:senb~d a party or witness in con-. 
nectlon wIth that matter; 

~hall not ·become engaged as an attorney 
In any.mat~er in,w~ich he has partici­
pated In hIS judICIal capacity; 

shall not permit his partners or associates 
to practice in his court; 

shall not permit practice in his 
~y t~e partners or associates of 
JUstIce of the same court who is 
to practice law. 

court 
another 
permitted 

The rules limiting law p~act~ce 
~ ~ are designed in part to 

Preclude the unfair d t 
a van ~ge one lawyer-judge may have in appear-

ing befo:r;-e another judge who ma,y some time himself appear in the 

first ;LaWyer-j u~ge ,'$ court. $uch a. circumstance would be ripe 

for f.avorttism, whereby- one lawyer-ju~ge views favorably the case 

prepented by, a.nother, then receives similar treatment when he 

htmsel;f a,1?pears in the' other la,wyer-judge's court. 
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, lawy.e~~;uqcre~ co~plY with the 
w.h~.le ;rtloat J?i3,:r:;t .... t~;rt'\e. rI? 

'roud. ~.'cal c~nduct, the R,ules may not 
letter; of; the :R.ule~·GoVeX'n;J:ng ,.. 

bl'c Fo~ example, the 
suff I."cI.~ent protection to the pu ~. provide 

, courts in which 
part-time lawyer-judge may aJ?pear ;Ln 

partner of a 
Often, the pres~ding judge will know 

.the judge himself. may' not. 

t,hat the attorney before him is in partnership with another part-

case 4S adJ'udicated on its 
d d even if the ~ time lawyer-ju ge, an 

of impropriety is apparent. merits, the appearance 
noted this pro­~~nual neport, the commission In its 1978 ,t"l.J.A ~ 

hich shoul<1 be considered by the Chief Administrator of 
blem, w. 
the courts and ~ddressed. in the Ru~es Governing Judicial conduct. 

The Ne'e'd ;for Better Training 
d rules of judicial conduct 

fgnorance of the standards an 

testifying before the commission, 
has been prof;essed by judges 

and at times it is difficult to 

truly unfamiliar with the rules 

distinguish between those who are 

and those who are dellberately 

igno;ring them. 
While the law requires training for all non-

. and village justices, ignorance of lawyer town 
. h lay or part-time .judg.es. not limited to e~t er 

judicial ethics is 

, d b the Commission 
Nany' of the problems identif~~ Y 

" programs presentl.y conducted by 
should be addressed in tra~n~~g 

j d es of local 
Adrninistrati.on for non--:-lawyer u g the Office of Court 

, lude part-time lawyer­
courts', and they-. should be expanded to ~nc 

ju~ges and the f.ull-tim~ judicia:r;y as well. 
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Ethi..C6 TJuUrUng. DU;r:'in<,:J one in.ve~;ti_gat;ion ;i,n 1978, ~ judge 

testified bef;ore the Co.mmissi(;)U th.at h.e was, unawa;r;e 0); the ilIl-

propriety of p;t;'esiding over cases in which his brother was a 

party- or lawyer. Ma'tt'er 'of Adams, supra. One need not be a 

judge to know such conduct is wrong, and no training program will 

teach what only common sense r.equires a judge to know. But not 

all ethical issues are as clear-cut as presiding over matters in-

volving relatives, and training as to judicial ethics is cur­

rently inadequate to help meet the issues that more frequently 

arise. 

Many of the judges accused of fixing traffic tickets 

raised as a defense lack of knowledge that this practice is 

wrong. Although improved training would include this as well as 

other subjects, it hardly seems necessary to tell judges that it 

is improper to give special consideration to friends and rela­

tives of ju~ges and others in positions of influence. Hopefully, 

the Conunission· s efforts have helped educate judges' as to 'che 

imp:r;opr;ieties involved in fixing traffic tickets. 

Since ethical standards" for judges cover a broad range 

of; conduct, including the appearance of impropriety, and since 

even the most basic standards are sometimes flagrantly vioiated, 

it is imJ?o:r;tant to review with judges the particularly high 

standa.rds, eXpected of them and to faI11il;iarize them with sources 

and interpretations in cou:r;t opinions anq by commentators. While 

pro~ess.ed i,gnorance of applicable ethics standards will not deter 

the CO;t1Ullissi,on fr'om acti~g in cases involvi~g abuse of these 
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review ot judicial ethical standa~d$. Even mOre important is 

the need for improved ongoing administrative supervision over 

these courts and regular reminders 'by court administrators with 

respect to ethical obligations by judges. 

Acf.m,tn.iJ.s:tfc.a,tbje. . TJUU:Mng. It cannot be as surned that a judge 

will be adequately versed in the techniques ot record keeping and 

judicial administration in general. As noted previously, the 

Commission has been made aware repeatedly ot the woeful conditions 

in which many' local judge~ keep their records, including accounts 

o~ money received in their official capacity. Obviously, the 

training that is offered to meet these important administrative 

responsibilities has not been completely successful. The part­

time judiciary, including both lay and lawyer judges, for the 

most part, do not enjoy the professional administrative support 

made available to the full-time judiciary~ Training for these 

ju~ges should be improved and the importance of proper record 

keeping and 'admini~tration stressed, including the serious 

nature o~ certain inadequate practices, which could result in 

removal from oft;i:ce. ;E'urthe;t'lllore, court administrators and 

admini~trat}ve, ju~ges must ~trive to supplement improved training 

pr?grams w;i:th ~uperv;i:~ion on a contin'\ii~g basis, to ensure that 

adeg,uate ~tandal:'ds' are not only ta'!l9ht but ob~erved. 
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Political ]\ct';i::'V';i:,ty' 

}ios,t judicial offi,ces in New York are filLed by election, 

and there are specific provi~ions i,n the R,ules 40verning Judicial 

Conduct with respect to the political activity in which judges 

are permitted to engage. For examp],e, the Rules prohibit in­

cumbent judges from holding office in a political party or organ­

ization, contributing to any political party and taking part in 

any political campaign except their own for elective judicial 

office. The New York State Constitution prohibits incumbent 

judges from running for non-judicial o;J;fice, and the Code of 

Judicial Conduct states that a judge should resign upon becoming 

a candidate in a primarY or general election for non-judicial 

office. 

Questions inevitably arise as to the nature and extent 

of political influences on judicial performance,. Candidates for 

judicial otfice are subject to pressures and demands similar to 

those placed on any political candidate, and often their political 

activitie~ do not cease upon election, since many judges aspire 

to higher judicial or other public office. Fund-raising activities, 

in particular, raise serious problems. A lawyer who contributes 

a substantial amount to a judge's campaign may be viewed as 

currying faVOr, and susl?icion~ Will be raised if the lawyer 

appears before the jUdge. 

During 1978 the commis~ion considered and acted upon a 

pumbe;r: of comJ?J.ai,nts involving p;r:ohibi ted poll. tical acti vi ty . 

Two judge~' we;re admonished by the fo;t'lller Commission 'for supporting 
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candidate$, t.o;t;" o;f;;f;ice .;in violp,t,t.on 0.;1:; ~pec.;ific p;r;'QV;i,~.;Lon? to the 

contrary in the ;R.ules Goye;t;'nin<;f Judic;ial Conduct. 
F.;i;f;teen judge~ 

received con£identia,l lette;r:'s ot. d;ism;t~sal and c{3.ution with 

respect to thei;r: contributing nominal amounts to a political 

d ' a ~.und-r. a.;is. ing affa;ir, in yiolation of the campaign or atten ~ng ~ 

Rules. 
One judge was cautioned w;tth respect to an improper con-

tribution to his brother's campaign for a non-judicial of;f;ice. 

Despite the restrictive rules pertaining to political 

activity, the demands of running for of;f;ice, such as raising funds 

, camn al' gn organization, make a judge's obligations 
and assembl1ng a F 

Rules partl'cularly difficult. There is in the 
to adhere to the 

" J'udg_es and judicial candidates Rules an implicit obl1gat1on upon . 

potential conflic·ts 0:1: inte;r-est that may 
to attempt to avoid the 

later arise as a result of electoral activity. The intent of the 

rules, ethl'cal codes and opinions is to avoid the 
relevant laws, 

impression that, if elected, a judge will administer his office 

with a bias toward those who supported his candidacy. There is a 

b 'l't to such appearances with respect to a particular vulnera 1 1 Y 

judicial candidate' ,s more generous financial contributors. 

It may be unrealistic to expect any political candipate 

not to know who hi~ larc;re contributors a;r-e, despite ethical codes 

and commentaries that suggest that the .;identities of contributors 

shoul.d be wi.thheld f;r-om the judge. * On the contrary, in New 

., I 

~' '1 ~ent~rY to * S.ee. Cp'n~m 7}3(2) of the Code o;E .:Judicial conduct, the oj; ... ~G~~ co"'. " 
':" N 280 (1973) 0;E the New yorkSti:\.te Ba;t; 1\ss"c~at~c;m. 

Canon. 7B (2), pnd <!l,I?:.LnI.on o. . . 
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York, the Elect;ion LA-w (Section 14 ...... 102) virtually de;fea.ts th;i.s 

intent by requi.ring a public ;f;il.;i:ng of cont;J:';i.buto;t;'s. 

On balance, the Election Law prOyip;ion requi~ing dis­

closure of campa;ic;rn funding sourcep is a·proc;rressive step in 

avoiding conflicts of interest that may later arise. A public 

'record allow$ a reasonable basis on which to challenge a judge 

who may preside oyer a case involv;i.ng a significant contributor. 

Allowing a judc;re to know h;is contr.;ibutors, in addition to being a 

recognition of political ;r:eality, also allows the judge the 

initial oppo;r-tunity to disqualify h;imself or declare his relation­

ship on the record in cases when contributors appear before him. 

The obligation to avoid impropriety and the appearance 

of impropriety involves more than presiding over cases involving 

contributors. Those judges who have the power to award lucrative 

appointments such as guardianships and receiverships must also 

avoid the impression that their supporters will be favored with 

lucrative judicial appointments, not on the merits but based on 

favoritism. The damage to public confidence in the judiciary may 

be no less when a judge imp;r-operly awards a lucrative appointment 

to a la~ge contributor than When he makes an award to a son-in­

law or to another judge's. son. Ju?ges;i.n such situations have a 

special obli.gation to avoid even the appearance of impropriety. 
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CONCLUSION 

Public confidence in the integrity of the judiciary is 

indispensible to the system of justice as it functions in American 

society. The members of the State Commission on Judicial Conduct 

believe the Commission contributes to that goal, and its members 

continue to find their e~forts challenging. 

1 r 
"' . 

Respect~ully submitted, 

MRS. GENE ROBB, Chairwoman 
DAVID BROMBERG, Esq. 
HONOR~BLE RICHARD J. CARDAMONE 
~RS. DOLORES DEL BELLO 
HONORABLE HERBERT B. EVANS 
MICHAEL M. KIRSCH, Esq. 
VICTOR A. KOVNER, Esq. 
WILLIAM V. MAGGIPINTO, Esq. 
HONORABLE ISAAC RUBIN 

(Appointed December 15, 1978) 
HONORABLE FELICE K. SHEA 
HONORABLE MORTON B. SILBERMAN 

(Served April 1, 1978 
to December 15, 1978) 

CARROLL L. WAINWRIGHT, JR., Esq. 

Commission Members 

GERALD STERN, Esq., 

Administrator 
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APPENDIX A 

BIOGRAPHIES OF COMMISSION MEMBERS 

DAVID BROMBERG, ESQ., is a graduate of Townsend Harris High 
School, City College of New York and Yale Law School. He is a member of the 
firm of Bromberg, Gloger & Lifschultz. Mr. Bromberg served as counsel to 
the New York State Committee on Mental Hygiene from 1965 through 1966. He 
was elected a delegate to the New York State Constitutional Convention of 
1967, where he was secretary of the Committee on the Bill of Rights and 
Suffrage and a member of the Committee on State Finances, Taxation and 
Expenditures. He is a member of the Association of the Bar of the city of 
New York and has served on its Committee on Municipal Affairs. He is a 
member of the New York State Bar Association and is presently serving on its 
Committee on the New York State Constitution. He serves on the National 
Panel of Arbitrators of the American Arbitration Association. 

HONORABLE RICHARD J. CARDAMONE is a graduate of Harvard College 
and the Syracuse University School of Law. He was appointed in January 1963 
as a Justice of the Supreme Court for the Fifth Judicial District of New 
York by the late Governor Nelson A. Rockefeller and was elected to that 
position in November 1963. In January 1971 he was designated to serve on 
the Appellate Division, Fourth Department. He was later re-designated to a 
permanent seat on the Appellate Division by Governor Hugh L. Carey and is 
presently serving as the Senior Associate Justice. Judge Cardamone has 
served by appointment of the Chief Judge of the Court of Appeals on a number 
of specially convened Courts on the Judiciary to hear " and determine issues 
regarding judicial conduct. He is immediate past president of the New York 
State Supreme Court Justices Association and is currently Chairman of its 
Executive Committee. 

DOLORES DEL BELLO received a baccalaureate degree from the College 
of New Rochelle and a masters degree from Seton Hall University. She is 
presently Director of External Affairs at Mercy College, host of a daily 
radio interview program in White Plains, and Volunteer Arts Coordinator for 
the Westchester county government. Mrs. DelBello is a member of the League 
of Women Voters, the Board of Directors and Executive Board of the Westchester 
Council for the Arts, the Board of Directors for Clearview School and a 
member of Alpha Delta Kappa, international honorary society for women , 
educators. 
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HONORABLE HE~ERT B. EVANS ts a graduate of Howard University and st. 
John's Law School. He is pr.esently Chief Administrator of the Courts, by 
appointment of Chief Judge Lawrence H. Cooke. Judge Evans has been a Justice of 
the Supreme Court since 1973 and an Associate Justice of the Appellate Division, 
First Judicial Department, since 1977, by appointment of Governor Hugh L. Carey. 
He was a judge of the New York City Civil Court from 1967 to 1973. He pre­
viously served as a lawyer for the ~~gal Aid Society, a partner in the law firm 
of Weaver, Waters, Evans & Wingate, Assistant Counsel to former Governor Averill 
Harriman, a member of the New York city Council from 1961 to 1963, a commissioner 
of the State Division of Parole, counsel to the National Urban League and 
Director of the New York City Housing and Development Board. Judge Evans was a 
founder of Freedom National Bank and 100 Black Men. 

MICHAEL M. KIRSCH, ESQ., a graduate of Washington Square College of 
New York University and its law school, is a member of the firm of Goodman & 
Mabel & Kirsch. He is a member of the Trustees Council and former President of 
the Brooklyn Bar Association, and was a member of the House of Delegates of the 
New York State Bar Association. He is a member of the Anlerican Bar Association, 
the American Judicature Society, the Internat:i.onal Association of Jewish Lawyers 
and Jurists. He is also a member of the Committee on the Jury System of the 
Advisory Committees on Court Administration of the First and Second Judicial 
Departments, and a former member or the Judiciary Relations Committee for the 
Secor.d and Eleventh Judicial Districts. Mr. Kirsch has been a member of the 
Commission since its inception. 

VICTOR A. KOVNER, ESQ., is a graduate of Yale College and the Columbia 
Law School. He is a partner in the firm of Lankenau, Kovner and Bickford. Mr. 
Kovner has been a member of the Mayor's Committee on the Judiciary since 1969. 
He was a founder of the Committee to Reform' Judicial Selection and was a member 
of the Governor's Court Reform Task Force. Mr. Kovner is a member of the Asso­
ciation of the Bar of the City of New York. He formerly se:r.~ .... '~~d as President 
of Planned Parenthood of New York City. 

WILLIAM V. MAGGIPINTO, ESQ., is a graduate of Columbia College and 
Columbi~ Law School. He is a senior partner with Anderson, Maggipinto, Vaughn & 
O'Brien in Sag Harbor (N.Y.), and a trustee of Sag Harbor Savings Bank. Mr. 
Maggipinto is past President of the Suffolk County Bar Association, and Vice­
President and a Director of the Legal .~id Society of Suffolk County. He serves 
on the Committee on Judicial Selection of the New York State Bar Association, 
and was, for three years, Chairman of the suffolk County Bar Association Ju­
diciary Committee. He haS also served as a Town Attorney for the Town of 
Southampton, and as a Village Attorney for the Village of Sag Harbor. Mr. 
Maggipinto has been a member of the Commission since its inception. 
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MRS. GENE ROBB is a graduate of the University of Nebraska. She is 
a former President of the Women's Council of the Albany Institute of History 
and Art and served on its Board. She also served on the Chancellor's Panel 
of University Purposes under Chancellor Boyer, later serving on the Executive 
Committee of that Panel. She served on the Temporary Hudson River Valley 
Commission and later the permanent Hudson River Valley Commission. She 
serves on the National Advisory Council of the Salvation Army and is a member 
of the Board of the Salvation Army Executive Committee for the New York State 
Plan. She is on the Board of the Saratoga performing Arts Center, the Board 
of the Albany Medical College and the Board of Trustees of Siena College. 
Mrs. Robb has been a member of the Conu\\ission since its inception. 

HONORABLE ISAAC RUBIN is a graduate of New York University, the New 
York University Law School (J.D.) and st. John's Law School (J.S .D.) • He is 
presently a Justice of the Supreme Court, Ninth Judicial District, and Deputy 
Actdnistrative Judge of the County Court, Westchester County, and the Supreme 
Court, criminal Parts, of that county. Judge Rubin previously served as a 
County Court Judge in Westchester County, and as a Judge of the City Court of 
Rye, New York. He is a director and former president of the Westchester 
County Bar Association. He has also served as a member of the Committee on 
Character and Fitness of the Second Judicial Department, and as a member of 
the Nominating Committee and the House of Delegates of the New York State Bar 
Association. 

HONORABLE FELICE K. SHEA is a graduate of Swarthmore College and 
Columbia Law School. She is a Judge of the Civil Court of the city of New 
York, presently serving as an Acting Justice of the Supreme Court, New York 
County. Judge Shea is a Fellow of the American Bar Foundation, a member of 
the Special committee on the Resolution of Minor Disputes of the American Bar 
Association and a director of the New York Women's Bar Association. She is 
also a member of the Association of the Bar of the City of New York and 
serves on its Committee on Sex and the Law and on its Special Committee on 
Consumer Affairs. 

HONORABLE MORTON B. SILBERMAN is a graduate of Bucknell University 
and Columbia Law School. He is a Justice of the Supreme Court, Ninth 
Judicial District. Justice Silberman previously served as a Judge of the 
County Court, Rockland County, and as District Attorney of Rockland County. 
He was elected District Attorney of Rockland County in 1959, and re-elected 
in 1962. He was elected County Judge of Rockland County in 1965, and was 
elected as a Justice of the Supreme Court in 1968. He has also served as an 
Associate Justice of the Appellate Term, Ninth and Tenth Judicial Districts. 
He was formerly a member of the Judiciary Relations Committee of the Second 
Department. (In January 1979 Justice Silberman resigned from his position as 
a Justice of the Supreme Court, and also resigned from the Commission. He is 
now counsel to the law firm of Clark, Gagliardi and Miller of White Plains, 
N. Y.) 
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CARROLL L. WAINWRIGHT, JR., ESQ., is a graduate of Yale College 
and the Harvard Law School and is a member of the firm of Milbank g Tweed, 
Hadley and McCloy. He served as Assistant Counsel to Governor Rockefeller, 
1959-1960, and presently is a Trustee of The American Museum of Natural 
History, The Boys' Club of New York, and The Cooper Union for the Advance­
ment of Science and Art. He is a member of the Church Pension Fund of the 
Episcopal Church and a member of the Yale university Council. He is a 
former Vice President of the Association of the Bar of the City of New York 
and is a member of the American Bar Association, the New York State Bar 
Association and the American College of Probate Counsel. Mr. Wainwright has 
been a member of the Commission since its inception. 

COMMISSION ADMINISTRATOR 

GERALD STERN, ESQ., is a graduate of Brooklyn College, the Syracuse 
University College of Law and the New York University School of Law, where 
he received an LL.M.in criminal Justice. Mr. stern has been Administrator 
of the Commission since its inception. He previously served as Director of 
Administration of the Courts, First Judicial Department, Assistant Corpora­
tion Counsel for New York City, Staff Attorney on the President's Commission 
on Law Enforcement and the Administration of Justice, Legal Director of a 
legal service unit in Syracuse, and Assistant District Attorney in New York 
County. 
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APPENDIX B 

OPERATING PROCEDURES AND ~ULES 
OF THE STATE COMMISSION ON JUDICIAL CONDUCT 

Section 7000.1 Definitions. 

For the purpose of this Part, the following terms have the meaning 
indicated below: 

(a) Administrator means the person appointed by the commission as 
administrator. 

(b) Administrator's Complaint means a complaint signed by the 
administrator at the direction of the commission, which is filed as part of 
the commission's records. 

(c) Answer means a verified response in writing to a formal 
written complaint. 

(d) Complaint means a written communication to the commission 
signed by the complainant, making allegations against a judge as to his 
qualifications, conduct, fitness to perform or the performance of his 
official du"ties, or an administrator's complaint. 

(e) Commission means the State Commission on Judicial Conduct. 

(f) Dismissal means a decision at any stage not to proceed further. 

(g) Formal written. Complaint means a writing, ~igned and verified 
by the administrator of the commission, containing allegations of judicial 
misconduct against a judge for determination at a hearing. 

(h) Hearing means an adversary proceeding at which testimony of 
witnesses may be taken and evidentiary data and material relevant to the 
Formal Written Complaint may be received and at which the respondent judge 
is entitled to call and cross-examine witnesses and present evidentiary data 
and material relevant to the Formal Written Complaint. 

(i) Initial Review and Inquiry means the preliminary analysis and 
clarification of the matters set forth in a complaint and tIle preliminary 
fact-finding activities of commission staff intended to aid the commission 
in determining whether or not to authorize an investigation with respect to 
such complaint. 

(j) Investigation, which may be undertaken only at the direction 
of the commi.ssion, means the activities of the commission or its staff 
intended to ascertain facts relating to the accuracy, truthfulness or 
reliability of the matters alleged in a complaint. An investigation includes 
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the examination of witnesses under oath or affirmation, requ~r~ng the produc­
tion of books, records, documents or other evidence that the commission or 
its staff may deem relevant or material to an investigation, and the examina­
tion under oath or affirmation of the judge involved before the commission or 
any of its members. 

(k) Judge means a judge or justice of any court in the unified 
court system of the state of New York. 

(1) Letter of Dismissal and caution means the written confidential 
suggestions and recommendations referred to in section 7000.3, subdivision 
(c) of these rules. 

(m) Retirement means a retirement for physical or mental disability 
preventing the proper performance of judicial duties. 

(n) Referee means any person designatad by the commission pursuant 
to section 43, subdivision 2, of the Judiciary Law to hear and report on any 
matter in accordance with the provisions of section 44, subdivision 4, of the 
Judiciary LahT• 

Section 7000.2 Complaints. 

The commission shall receive, initiate, investigate and hear com­
plaints against any judge with respect to his qualifications, conduct, fitness 
to perform, or the performance of his official duties. Prior to commencing 
an investigation of a complaint initiated by the commission, the commission 
shall file as part of its records an administrator's complaint. 

Section 7000.3 Investigations and Dispositions. 

(a) When a complaint is received or when the administrator's 
complaint is filed, an initial review and inquiry may be undertaken. 

(b) Upon receipt of a complaint, or after an initial review and 
inquiry, the complaint may be dismissed by the commission, or when authorized 
by the commission, an investigation may be undertaken. 

(c) During the course of or after an investigation, the commission 
may dismiss the complaint, direct further investigation, request a written 
response from the judge who is the subject of the complaint, direct the 
filing of a Formal Written Complaint or take any other action authorized by 
section 22 of article 6 of the Constitution or article 2-A of the Judiciary 
Law. Notwithstanding the dismissal of a complaint, the commission, in connec­
tion with such dismissal, may issue to the judge a letter of dismissal and 
caution containing confidential suggestions and recommendations with respect 
to the complaint, the commission's initial review and inquiry, or the commis­
sion's investigation as they pertain to the judge. 
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(d) Any member of the commission, or the adm:i,nis,trator, may 
administer oaths or affirmations, subpoena witnesses, compel their atten­
dance, examine them under oath or affirmation, and require the production of 
any books, records, documents or other evidence that may be deemed relevant 
or material to an investigation. The commission may, by resol~tion, delegate 
to staff attorneys and other employees designated by the commission the power 
to administer oaths and take testimony during investigations authorized by 
the commission. If testiillony is taken of a judge under investigation, 
during the course of an investigation authorized by the commission, at least 
one member of the commission shall be present. 

(e) In the course of the investigation, the commission may require 
the appearance of the judge involved before the commission, or any of its 
members, in which event the judge shall be notified in writing of his required 
appearance either personally, at least three days prior to such appearance, 
or by certified mail, return receipt requested, at least five days prior to 
such appearance. A copy of the complaint shall be served upon the judge at 
the time of such notification. 

(f) The judge shall have the right to be represented by counsel 
during any and all stages of the investigation at which his appearance is 
required and to present evidentiary data and material relevant to the com­
plaint by submitting such data and material, including a written statement, 
or by making an oral statement which shall be transcribed. Counsel 'for the 
judge shall be permitted to advise him of his rights and otherwise confer 
with ~im subject to reasonable limitations to prevent obstruction of or 
interference with the orderly conduct of the investigatory proceeding. A 
transcript of the judge's testimony shall be made available to the judge 
without cost. 

(g) A non-judicial witness requi~ed to appear before the commis­
sion shall have the right to be represented by his or her counsel who may be 
present with the witness and may advise the witness, but may not otherwise 
take any part in the proceeding. 

Section 7000.4 Use of Letter of Dismissal and Caution in 
Subsequent Progeedings. 

A letter of dismissal and caution may be used in subseqUent pro­
ceedings only as follows: 

(a) The fact that a judge had received a letter of dismissal and 
caution may not 'be used to establish the misconduct alleged in a subsequent 
proceeding. However, the lllderlying conduct described in the letter of 
dismissal and caution may be charged in a subsequent Formal, Written Complaint, 
and evidence in support thereof may be prasented at the hearing. 

(b) A judge may be questioned with respect to receipt of a prior 
letter of dismissal and caution where its subject matter is related to the 
misconduct alleged in a subsequent Formal Written Complaint. 
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(c) Upon a finding by the commission of a judge's misconduct, a 
letter of dismissal and caution may be considered by the commission in 
determining the sanction to be imposed. 

Section 7000.5 Use of Letter of Suggestions and Recommendations 
bf Former State Commission on Judicial Conduct and Temporary State 
Commission on Judicial Conduct. 

A letter of suggestions and recommendations sent to a judge b~ t~e 
former State Commission on Judicial Conduct or the Temporary State Comm1ss~on 
on J dicial Conduct may be used in the same manner and for the same purposes 

u f d' , 1 and caution may be used in subsequent proceedings as a letter 0 ~sm~ssa 

;ndicated in section 7000.4 of these rules. as .... 

section 7000.6 Procedure Upon a Formal Written Complaint. 

(a) Applicable Law 

If the commission determines that a hearing is warranted, the 
followed are those set forth in section 44, subdivision 4, procedures to be 

of the JUdiciary Law. 

(b) Answer 

A judge who is served with a Formal Written Complaint shall serve 
his answer verified by him within twenty (20) days of service of the Formal 
Written Complaint. The answer shall contain denials of those fac~ual allega­
~ions known or believed to be untrue. The answer shall also spec~fy those 
~actual allegations as to the truth of which the judge lacks knowledge or 
information sufficient to form a belief, and this shall have the effect of a 
denial. All other factual allegations in the charges are deemed admitted. 
The answer may also contain affirmative and other d:fenses, and ,may, assert 
that the specified conduct alleged in the Formal Wr~tten Compla~nt ~s not 
improper or unethical. Failure to answer the Formal Written Complaint shall 
be deemed an admission of its allegations. 

(c) Summary Determination 

Either party may move before the commission for a summary dete~i­
nation upon all or any part of the issues being a~judi~ated~ if,the plead~ngs, 
and any supplementary materials, show that there ~~ no genu~ne ~ssu: ~s to 
any material fact and that the moving party is ent~tled to such d~c~~~on as 
a matter of law. If a summary determination is granted, the comm~ss~on 
shall provide reasonable opportunity for the submission of briefs and oral 
argument with respect to possible sanctions. 

(d) Agreed Statement of Facts 
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Subject to the approval of the commission, the administrator and 
the respondent may agree on a statement of facts and may stipulate in writing 
that the hearing shall be waived. In such a case, the commission shall make 
its determination upon the pleadings and the agreed statement of facts. 

(e) Subpoenas 

The judge who is the subject of a Formal Written Complaint may 
request the referee designated by the commission to issue subpoenas on the 
judge's behalf. The referee shall grant reasonable requests for subpoenas. 

(f) Motions 

The referee shall regulate the course of a hearing, make appropriate 
rulings, set the time and place for adjourned or continued hearings, fix the 
time for filing briefs and other documents, and shall have such other authority 
as specified by the commission, not inconsistent with the provisions of 
article 2-A of the Judiciary Law. 

motions. 

The commission shall decide the following motions: 

(1) a motion for summary determination; 

(2) a motion to dismiss; 

(3) a motion to confirm or disaffirm the findings of 
the referee; 

(4) a motion made prior to the appointment of the 
referee, except that the commission may refer such 
motion to the referee when such referral is' not 
inconsistent with the other provisions of this 
section. 

The referee designated by the commission shall decide all other 

In deciding a motion, the commission members shall not have the 
aid or advice of the administrator or commission staff who has been or is 
engaged in the investigative or prosecutive functions in connection with the 
case under consideration or a factually related case. 

(g) Discovery 

Upon the written request of the respondent, the commission shall, 
at least five days prior to the hearing or any adjourned date thereof, make 
available to the respondent without cost copies of all documents which the 
co~ission intends to present at such hearing and any written statements 
made by witnesses who will be called to give testimony by the commission. 
The commission shall, in any case, make available to the respondent at least 
five days prior to the hearing or any adjourned date thereof any exculpatory 
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failure of the commission to furnish timely any documents, statements and/or {,f 
exculpatory evidentiary data and material provided for herein shall not It 

affect the validity of any proceedings before the commission provided that ~. 
such failure is not substantially prejudicial to the judge. U 

(h) Burden of Proof and Rules of Evidence at Hearing 

(1) The attorney for the commission has the burden of proving 
by a preponderance of the evidence the facts justifying a finding of misconduct. 

(2) At the hearing, the testimony of witnesses may be taken 
and evidentiary data and material relevant to the Formal Written Complaint 
may be received. The rules of evidence applicable to non-jury trials shall 
be followed. 

(i) Post-Hearing Procedures 

Within a reasonable time following a hearing, the commission shall 
furnish the respondent, at no cost to him or her, a copy of the transcript 
of the hearing. 

(j) The respondent who is the subject of the hearing shall be 
afforded a reasonable opportunity to present to the referee written argumlent 
on issues of law and fact. 

(k) The referee shall submit a report to the cow$ission with 
proposed findings of fact. No recommendation shall be ~ade with respect to 
a sanction to be imposed by the commission. A copy of the referee's report 
shall be sent to the respondent. 

Section 7000.7 Procedure for Consideration of Referee's Report or 
Agreed Statement qf Facts. 

(a) The commission shall consider the referee's report or agreed 
statement of facts and shall provide reasonable opportunity for the submission 
of briefs and oral argument with respect to such report or agreed statement 
of facts and with respect to possible sanctions. The respondent judge shall 
file an original and ten copies of any brief submitted to the commission. 

(b) In making a determination following receipt of a referee's 
report or agreed statement of facts, the commission members shall not have 
the aid or advice of the administrator or commission staff who has been or 
is engaged in the investigative or prosecutive functions in connection with 
the case under considera~ion or a factually related case. 

(c) After a hearing, if the commission determines that no further 
action is necessary, the Formal Written Complaint shall be dismissed and the 
complainant and the judge shall be so notified in writing. 
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,(d) If the commission determines tha~ a judge who is the subject 
of a hear1ng shall be a&n6nished, censured, removed or,retir,ed the commission 
shall transmit its written determination, together with its fi~dings of fact 
and conclusions of law and the record of the proceedingsupqn which the 
determination is based, to the Chief Judge of the Cou'rt of Appeals. 

(e) The commission shall notify the complainant of its disposition 
of the complaint. 

Section 7000.8 Confidentiality of Records. 

The confidentiality of the 
by section 45 of the Judiciary Law. 
confidentiality shall be governed by 
the Judiciary Law. 

, , , 
comm1SS10n s records shall be governed 
Disciplining staff for breaches of 
procedures set forth in section 46 of 

Section 7000.9 Standards of Conduct. 

(a) A ju~g~ may be a,dmonished, censured or removed for cause, 
including but not ltd t e ' ,1m1 ~ 0 m1sconduct in office, persistent failure to 

~r~~~~c~~~ ~~~~~:'a~~~~~~;a~~~~m;~r~:~:ic:~do~O~=~~:e~nf~~ ~!~t=~eo~ench 
phys1cal d1sab111ty preventing the proper performance of h;s 

.... judicial duties. 
(b) 

guided by: In evaluating the conduct of judges, the commission shall be 

(1) the requirement that judges uphold and abide by the 
Constitution and laws of the United St t d 

a es an the State of New York; 

(2) the requirement that judges abide 
Conduct, th~ :u~es of the Chief Administrator and 
Appellate D1V1s10ns governing judicial conduct. 

by the Code of Judicial 
the rules of the respective 

Section 7000.10 Amending Rules. 

The rules of the commission may be 
at least six members. amended with the concurrence of 

Section 7000.11 Quorum. 

, , Six members of the commission shall constitute a 
CO~1SS1?n except for any action taken pursuant to Section 
a~ sect10n 44, Subdivisions 4 through 8"of the Judiciar 
e1ght members shall constitute a quorum. y 

Section 7000.12 Commission's Principal Office. 

quorum of the 
43, Subdivision 2, 
Law, in which case 

office. 
The Commission's principal office shall be its New 

York City 
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wLth-tn 30 day~, o~ 
Ve.teJUn-i..nailo n ~ 
6inal. On ~e.Vie.W, 
COuM may a66~ :the. 
Ve.t~m,(;nailo n, impo~ e. 
din6~e.n:t ~Mc.ilon, o~ 
fu~~ :the. mat:t~. 
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APPENDIX C 

STATE OF NEW YORK 
COMMISSION ON JUDICIAL CONDUCT 

- - - - - - - - - - - - - - - - - - - - X 

In the Matter of the Proceeding 
Pursuant to Section 44', subdivision 4, 
of the Judiciary Law in Relation to 

PAUL W. ADAMS, 

a Justice of the Town Court of Phelps, 
Ontario County. 

- - - - - - - - - - - - - - - - - - - - X 

PRESENT: Mrs. Gene Robb, Chairwoman 
David Bromberg 
Hon. Richaxd J. Cardamone 
Dolores DelBe110 
Hon. Herbert B. Evans 
Michael M. Kirsch 
Victor A. Kovner 
William V.' Maggipinto 
Hon. Felice K. Shea 

COMMISSION 
PER CURIAM 
DETERMINATION 

The respondent, Paul W. Adams, a Justice of the Phelps Town Court, 
Ontario County, was served with a Formal Written Complaint dated June 20, 
1978, alleging two charges of misconduct. In his verified Answer dated July 
14, 1978, respondent admitted the allegations of the complaint" but asserted, 
in mitigation of his acts, that he was unaware that such conduct violated 
the Rules Governing Judicial Conduct of the Administrative Board of the 
Judicial Conference, the Code of Judicial Conduct, and the Judiciary Law. 

The Administrator of the Commission on Judicial Conduct moved for 
judgment on the pleadings on August 7', 1978. Since there was no genuine 
issue of material fact raised, a hearing on the issue of misconduct was 
unnecessary. The Commission, therefore, granted judgment on the pleadings 
on Sep.tember 14, 1978. Respondent thereafter appeared before the Commission 
on· October 19, 1978, for a hearing on the issue· of a sanction. 

Upon· the record before us the commission finds that between 
January 19'77 and June 1977 respondent failed to disqualify himself in six 
cases in which the respondent's brother, either as plaintiff or as an officer 
of his.own company, appeared in respondent's court, and that by reason of 
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such acts, respondent violated the applicable Rules Governing Judicial 
Conduct, the Code of Judicial Conduct and the Judiciary Law as cited in 
Charge I of the Formal Written Complaint. 

The Commission also finds that on May 4, 1977, respondent, in 
connection with a dispute between Neil Bailey and Phelps Farm Service, Inc., 
sent a written communication to Mr. Bailey, stating that unless Mr. Bailey 
paid an amount due to Phelps Farm Service, Inc., further court action would 
be taken. We conclude that respondent used his judicial office to advance 
the interests of Phelps Farm Service, Inc., at a time when he had no 
jurisdiction over the dispute. By reason of this action, respondent violated 
the applicable Rules Governing Judicial Conduct and the Code of Judicial 
Conduct. 

In determining the sanction to be imposed upon respondent, the 
Commission has considered the nature of the charges made and found against 
respondent, memoranda of law, and the oral arguments of the Administrator of 
the Commission, respondent's counsel and respondent. Respondent's actions 
were clearly impI:oper and his assertion that he was unaware of the appli­
cable standards of judicial conduct is not persuasive. Respondent's conduct 
violated not only those guidelines that are published, but also "the general 
moral and ethical standards expected of judicial officers by the community" 
(Friedman v. State of New York, 24 N.Y.2d 528, 539-540). 

Having found t.hat respondent violated the Rules Governing Judicial 
Conduct (Se,.::tions 33.1,33.2, 33.3[a] [1], :33.3 [a] [4] and 33.3[c] [1] [iv] [a]), 
the Code of Judicial Conduct (Canons 1, 2, 3A[1], 3A[4] and 3C[1] [d] [i]) and 
the Judiciary Law (Section J.4) of New York, the Commission determined that 
the appropriate sanction is removal. 

The foregoing constitutes the findings of fact and conclusions of 
law required by Judiciary La'Vl, Section 44, subdivision 7. 

Dated: 

;t I 

New York, New York 
November 29, 1978 
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APPENDIX D 

STATE OF NEW YORK 
STATE COMMISSION ON JUDICIAL CONDUCT 

- - - - - - - X 

In the Matter 

- of -

JOSEPH PILATO, 

a Judge of the Family Court, 
County of t-ionroe. 

- - - - - - - - - - - - - - - - - - - - X 

PUBLIC CENSURE OF MONROE COUNTY FAMILY COURT 
JUDGE JOSEPH T. PILATO 

The State Commission on Judicial Conduct has determined 'that 
Family Court Judge Joseph T. Pilato should be publicly censured for his 
intemperate and injudicious conduct in court. The Commission's inquiry has 
disclosed, and Judge Pilato has acknowledged, that he has exhibited anger at 
attorneys, used inappropriately coarse language in talking to litigants, 
and, in an attempt to speed the disposition of cases, demonstrated lack of 
concern with legal procedures and rulings. In one case he deliberately made 
conflicting rulings simultaneously and advised the ('l,ttorneys that he was not 
going to consider the merits of their objections. 

By his conduct in court, he has violated the following Rules 
Governing Judicial Conduct: 

Section 33.1 Upholding the independence of the 
judiciary. An independent and honorable judiciary 
is indispensable to justice in our society. Every 
judge shall participate in establishing, maintain­
ing, and enforcing, and shall himself observe, 
high standards of conduct so that the integrity 
and independence of the judiciary may be preserved. 
The provisions of 'this Part shall be construed ' 
and applied to further that objective. 

Section 33.2.(a) Avoiding impropriety and the 
appearance of impropriety. (a) A judge shall 
respect and comply with the law and shall conduct 
himself at all times in a manner that promotE~s 
public confidence in the integrity and impartiality 
of the judiciary. 
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t ' 33 3(a) (3) A judge shall be patient, 
S~ wn • -,' 
d' 'f' d and courteous to lit~gants, Jurors, 
~gn~ ~e , and others with whom he deals 

witnesses, lawyers, 
in his official capacity ••. 

f rked improvement in judge pilato's 
Because of , the re~or~s °be~re the commission, and his assurance 

conduct, his candor ~n ~est~fy~n? d t no further action is warranted. 
that he will strive to ~mprove h~s con uc , 

Dated: March 1, 1978 
New York, New York 
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APPENDIX E 

STATE OF NEW YORK 
COMMISSION ON JUDICIAL CONDUCT 

- - - - - - - - - - - - - - - - - - - - X 

In the Mat.ter of the Proceeding 
Pursuant to Section 44, subdivision 4 
of the Judiciary Law in Relation to 

MORRIS SPECTOR, 

a Justice of the Supreme Court, 
New York County. 

- - - - - - - - - - - - - - - - - - X 

PRESENT: Mrs. Gene Robb, Chairwoman 
David Bromberg 
Hon. Richard J. Cardamone 
Dolores DelBello 
Hon. Herbert B. Evans 
Michael M. Kirsch 
Victor A. Kovner 
William V. Maggipinto 
Hon. Felice K. Shea 
Hon. Morton B. Silberman 
Carroll L. Wainwright, Jr. 

COMMISSION 
PER CURIAM 
DETERMINATION 

The respondent, Morris Spector, a Justice of the Supreme Court, 
New York County, was served with a Formal Written Complaint dated June 19, 
1978, alleging four charges of misconduct, based upon the appearance of 
impropriety arising from a number of appointments of attorneys as guardians 
ad litem or as referee made by respondent of the following persons: 

A partner of the law firm in which respondent's 
son was employed as an associate (Charge I)i 

The son of Justice Sidney Fine during a period 
when Justice Fine also appointed respondent's 
son (Charge II)i 

The son of Justice George Postel during a period 
when Justice Postel also appointed respondent's 
son (Charge IIIl; and 

The son-in-law of Justice Abraham Gellinoff 
during a period wnen Justice Gellinoff 
also appointed respondent's son (Charge IV). 
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In his Vel j.fic·\ Answer dated August 15, 1978, respondent admitted 
all of the factual allegations of the Complaint relating to the appointments, 
but denied that any of the allegations asserted in the Complaint constituted 
misconduct or violations of any of the Canons of Judicial Ethics and denied 
that the motive for the appointments he made related in any way to the 
employment of respondent's son or to the appointments of respondent's son by 
the other justices. 

On August 30, 1978, the Administrator of the state Commission on 
Judicial Conduct moved for summary determination of the pleadings and follow­
ing response from respondent dated September 7, 1978, the Commission denied 
the motion for judgment on the pleadings on September 15, 1978. 

Pursuant to order dated September 26, 1978, Bernard Meyer, Esq., 
was appointed as Referee to hear and report to the Commission with respect 
to the above entitled proceeding. After a hearing held on October 13, 1978, 
the Referee submitted his report dated November 14, 1978, which concluded 
that Charges I and IV had not been sustained, and that Charges II and III 
had been sustained in part. 

On November 17, 1978, the attorney for the Commission moved to 
confirm the findings of fact in the Referee's report and on November 22, 
1978, the respondent cross-moved to confirm the Referee's report as to 
Charges I and IV and to disaffirm the Referee's report as to Charges II and 
III. On November 29, 1978, the attorneys for the Commission and the respon­
dent argued both the motion and the cross-motion, and in addition argued the 
issue of sanctions, if any, to be imposed by the Commission in the event any 
of the charges were sustained. The respondent was present during the course 
of these arguments and was offered the opportunity to make a statement to 
the Commission. 

Upon the record before us the Commission finds that between March 
of 1968 and November of 1974 respondent appointed the son of Justice Sidney 
Fine on two occasions, yielding aggregate fees of $3,400, while Justice Fine 
appointed the son of respondent on eight occasions, yielding aggregate fees 
of $9,393 (Charge II), and that respondent appointed the son of Justice 
Postel on ten occasions, yielding aggregate fees of $11,521 while Justice 
postel had appointed respondent's son on five occasi)ns, yielding aggregate 
fees of $6,867 (Charge III). 

The Commission further finds that respondent was in fact aware of 
the appointments by Justices Fine and Postel at the time that he was making 
the appointments of the sons of said justices. The Commission further finds 
that these cross-appointments of sons of other Supreme Court justices, made 
with knowledge of their appointments of respondent's son, were not made 
"with a view solely to [the appointees'] character and fitness" within the 
meaning of Canon 13 of the Canons of Judicial Ethics and thus said appoint­
ments gave "the appearance of impropriety" within the meaning of Canon 4 of 
the Canons of Judicial Ethics and the applicable portion of Section 33 of 
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Governing Judicial Conduct. With ;r:espect too the app~intments by 
the Rules , l's son moreover, the Commission f~nds that, 
respondent of Just~ce ~os~e u~" understanding between respondent and 
although there was no qu~d pro

f
q h umber of appointments (four by respon­

Justice ,postel, th~ closeness ~dtt~enCloseness in time of appointments bY, 
dent, f~ve by Just~ce postel) t that appointments of each other s 
each to appointments of the other, sugges . 

'd a charge of nepot~sm. son were being made to avo~ 

Charge I is dismissed. 

, , find that the appointment of the 
While the comm~ss~on,d~e~ ~o~he Canons of Judicial Ethics (Charge 

employer of respondent's son v~o a e that appointments of employers of 
I), it wishes to express it~ d~ep conmbcern f the judiciary may in the future 

1 e relatives of the appo~nt~ng me ers 0 , ' In such 
~ os , t es constitute an appearance of ~mpropr~ety. 
~n some c~rct~s an~ll arise as to the economic or profess~onal benefit which 
cases, ques ~ons w~ , 
may flow to the judge's relat~ve. 

Charge IV is dismissed. 

, , ions to be imposed upon respondent, the 
In determ~n~ng the sanct , (76) and imminent retirement, 

, , 'dered the respondent sage , , 
Comm~ss~on has cons~ d a member of the jud~c~ary for 
as well as his otherwi~e unblemi~~edt~:C~~mm~:sion has determined that the 
22 years and, in ~he ~~ght there'd t be admonished. Insofar as they are 
appropriate sanct~on ~s that Res~on e~h Commission accepts the findings of 
not inconsistent with the forego~ng, e 
fact as set forth in the Referee's report. 

, d' f fact and conclusions of 
The foregoing constitutes the fl.n ~ng~ ~ , 

required by Judiciary Law, Section 44, subd~v~s~on 7. law 

The following members 
BROMBERG g JUDGE CARDAMONE, MRS. 
MAGGIPINTO and JUDGE SHEA. 

of the Commission concur: MRS. ROBB, MR. 
DELBELLO, JUDGE EVANS, MR. KOVNER, MR. 

and JUDGE SILBERMAN dissent in a separate 
MR. KIRSCH, MR. WAINWRIGHT 

opinion. 

Dated: New York, New York 
December 14, 1978 
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C~MMISSION ON JUDICIAL 

_ _ - X 

- - - - - - - - - - - - - - - - -
f the proceeding 

In the Matter 0 0 44 subdivision 4 
t to Sect~on, 0 t pursuan in Relat~on 0 

of the Judiciary Law 

MORRIS SPECTOR, 

e Court, 
a Justice of the sup~em 
First Judicial Distr~ct. 

- - - - - - - - - -
_ _ _ _ _ _ - X 

DISSENTING FROM COMMISSION 
OPINI~~R CURIAM DETERMINATION 

o dicial appointments o~ 
d with having made JU iety in violat~on 

d t is charge of impropr, t 
Respon e~ 0 0 ing the appearance f Judicial conduc , 
of favor~t~sm, g~v 0 d the later Code 0 the basis 

of the canons 
and the Rules 

f Judicial Eth~cs, an 
o 0 Judicial conduct. 
Govern~ng 

d t but the allega­
the respon en , 

were conceded by ubmitted to former 
The appointments 0 d and the issues were s referee to hear and 

o t were den~e , M yer as 
o of impropr~e y H Bernard S. e , conclusions. 

~~o~~ e of the supreme Court, tO~'with his findings and 
JUs ~c free has repor e 
report. The re e 

The charges are 
d ;nto four parts; divide ... 

b the respondent of an 
appointments m~de Y spondent'S son, 

I deals with two t a t~me when re free 
Charge 0 1968 and 1969, a this the learned re e 

receiver ~n 0 tee AS to 0 d that 
attorney, as a mployed by the appo~n . the basis of mer~t, an 
James spectorr was ~ntments were made solely on 
found that the appo~ 0 d 

ot susta~ne . FOne 
the charge was n ointed one, Burton ~ ~ 

d that the respondentapp ardian ad litem ~n 
~harge II all~;:rt justice, sidney Fi~e'o~~0~e~1974' three and 

son of another ~uprem~uary 1971, and the oth~r ~~rch 1968 through october 
two cases, one ~n Feb whereas during the per~o~ Fine had appointed respon­
one-half years lafte~, and one-half years, Jusft~ce and conservator in eight 

iod 0 s~x dO n re eree h e 1974, a per tor as a guar ~a , d ot discussed t es 
dent1s son, James SP~Cund' that the respo~dent h~ t~e'appointee had the 
cases. The referee 0 and was satisf~ed tha satisfactorily. He 
appointments wit~ ~yon~, erform the appointed task: on merit and were not 
character and ab~l~tYh~lePthe appointments were ~d that respondent may have 
held, howeve~, 0 that w ~would justify the impress~on 
due' to favor~t~sm, nor 
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been influenced by another, it could not be said, in the light of respondent's 
friend.ship with Justice Fine, that the appointments were made "solely" or 
"only" on the basis of character, fitness and merit, so as to be "free 
from •.. the appearance of impropriety" within the meaning of Canon 4 of the 
Canons of Judicial Ethics and free of the "appearance of impropriety" within 
the meaning of 22 N.Y.C.R.R. 33.2. Except as stated, the referee reported 
that Charge II was not sustained. 

Charge III alleged similar appointments by respondent of one, 
Sanford Postel, son of a friend and colleague, Supreme Court Justice George 
Postel, in ten cases between March 1969 and November 1974, while Justice 
Postel appointed respondent's son, James Spector, in five cases between 
December 1969 and September 1972. The referee found no relationship between 
the two; that respondent had never discussed his appointments with any other 
judge, and no other judge had discussed his appointments with respondent; 
and that respondent's appointments were made on the basis of character, 
fitness and merit. He found, however, that they were not "free from •.• the 
appearance of impropriety" in view of the friendship between the justices, 
as a result of which the appointments were not made "solely" and "only" on 
the basis of character, fitness and merit, within the meaning of Canon 4 of 
the Canons of Judicial Ethics and 22 N.Y.C.R.R. 33.2. Except as stated, 
Charge III was not sustained by the referee. 

Charge IV alleged similar appointments by respondent of one 
Frederick Levy, son-in-law of his close personal friend and colleague, 
Supreme Court Justice Abraham Gellinoff, in seventeen cases (seven of which 
were without fee) over an eight year period, between December 1968 and 
December 1974, while Justice Gellinoff appointed respondent's son, James 
Spector, in five cases over a five and one-half year period, between June 
1969 and November 1974. The referee reported that respondent knew Frederick 
Levy very well, as a very capable attorney of 25 years experience when first 
appointed, and as a man of integrity and abilitYi that they never discussed 
his appointments with this or any other judge, nor did they discuss theirs 
with him; and that during respondent's judicial service he had made thousands 
of appointments. He concluded that respondent's appointments were not made 
on the basis of favoritism, nor would they justify the impression of favor, 
but that they were made solely on the basis of character and fitness, were 
"free from ..• the appearance of impropriety" within the meaning.of Canon 4, 
were "only on the basis of merit" within the meaning of 22 N.Y.C.R.R. 
33.3(b) (4), and "free of the appearance of impropriety" under 22 N.Y.C.R.H. 
33.2. Charge IV was not sustained by the referee. 

The learned referee is a highly experienced and respected former 
justice, whose findings and conclusions are entitled to great weight. I 
would adopt all of his findings of fact. However, I do not conclude that 
these findings constitute misconduct requiring the imposition of discipline. 

Unfortunately, the record does not 
ments are customarily made by the jUdiciary. 
set forth in the Rules, that appointments be 
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merit. However, the fitness of the appointee is the responsibility of the 
appointing judge, and he should not be expected to assume that responsibility 
without knowing more about the prospective appointee. He should not there- A 

fore be criticized if such appointments are made from among those whom he -
knows to be well-qualified. Clearly, he can have more confidence in his 
judgment when he knows more about the individual, and can more safely rely 
upon those he believes he can trust. Literal or strict compliance with the 
Rules is, therefore, rareiy attained or attainable. 

In this case, among the thousands of appointments made by the 
respondent durin.g his judicial service, there were two over a three and. one­
half year period to Burton Fine, son of Justice Sidney Fine (Charge II), and 
ten over a five and one-half year period to Sanford Postel, son of Justice 
George Postel. The appointees were found by the referee to be fully 
qualified, except that they were related to the other justices, friends of 
the respondent. Such a relationship should not, under the circumstances, 
penalize an otherwise qualified candidate for appointment, particularly 
where the appointments were made in relatively rare instances over a long 
period of time. 

There is no question that respondent's personal relationship with 
the appointees enabled him better to know their character and ability so as 
to place his trust in them, rather than some stranger. Thus, the referee 
may have been technically correct in concluding that the appointments were 
not made "solely" and "wholly" on merit, and that the relationship may have 
been an influencing factor. However, an equally reasonable interpretation 
could lead to the conclusion that the relationship was an important factor 
enabling the respondent to better judge the candidate for appointment. 

The respondent has an unb1emish~d record of distinguished public 
service for over 38 years, as an assistant u.S. Attorney, an assistant 
District Attorney, as a city Court judge, and for the past 22 years as a 
Supreme Court justice, and he is due to retire on December 31, 1978, at age 
76. 

I would not determine that the acts charged and sustained by the 
learned referee warrant disciplinary action under Section 44, subdivision 7, 
of the Judiciary Law, and I therefore vote to dismiss the complaint pursuant 
to JUdiciary Law Section 44, subdivision 6. 

-- -.,----._- .~ 
,0 ~ 

- 0, 

MICHAEL M. KIRSCH 
Member, Commission on Judicial Conduct 

CARROLL L. WAINWRIGHT, JR., CONCURRING 
Member, Commission on Judicial Conduct 
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I concur in the dissent of Commi ' , 
add that until now there has been no h.s~~?n Member K~rsch. I would only 
appointment of a relative of a th l?ro ~b~t~on against a judge making an 

, no er Judge If th' , 
m~sconduct, then it would seem to me that ~uc ~s,~s to constitute judicial 
t~ve1y, and not to appointments made b th h sanct~on,shou1d apply prospec-
ten years ago. ." y e respondent Judge some four to 

" To admonish a judge who has se d 
maJor~ty characterizes a c an " rve ,for 22 years for what the 

h ' , '" appearance of ~mprop , t " 
T ~s ~s particularly so when th; ubl' r~e y seems to me unfair 
1 t ... s p ~c sanction i' d' . as month of respondent's lengthy' d' , s ~mpose dur~ng the very 

Dated: New York, New York 
December 14, 1978 

JU ~c~al career. 

MORTON B. SILBERMAN 
Member, Commission on Judicial Conduct 
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APPENDIX F 

STATE OF NEW YORK 
COURT ON THE JUDICIARY 

In the Matter of the Proceedings 
Pursuant to section 22 of Article VI 
of the Constitution of the State of 
New York in Relation to 

LEON SCHWERZMANN, JR. 

a Judge of the Surrogate's Court, 
County of Jefferson, Fourth Judicial 
Department. 

X 

- ~ - - - - - - - - - - - - - - - - - - X 

Per Curiam 

Before: Markewich, P.J., Mollen, Suozzi, Kane and Main, JJ • 
.. I • ,. 

Pursuant to Article VI, Section 22, of the New York State Constitu­
tion, the Chief Judge of the Court of Appeals convened this Court, by order 
dated June 29, 1977, to hear and determine charges concerning the respondent 
Leon Schwerzmann, Jr., Surrogate of the County of Jefferson. 

R~spondent has served continuously in his present judicial post for 
over 24 years. During at least 20 of those years, it has been and continues 
to be his policy to assist individual members of the public with their legal 
or personal problems upon request. While such conduct has gained for him the 
gratitude and support of his community, in some instances it has also created 
serious problems for litigants and their attorneys. TWo complaints involving 
the activities of Judge Schwerzmann in this regard were brought to the atten­
tion of ·the Appellate Division, Fourth Department. In answer to these 
allegations, Judge Schwerzmann admitted that he did provide free legal advice 
to the public and further informed that Court in writing that "the instances 
you mention are only two of literally hundreds in which I have volunteered to 
assiS!t the public with their legal or personal problems." Addit:ional inquiry 
and communication with Judge Schwerzmann culminated in a directive by the 
Appellate Division, Fourth Department, that he terminate the rendition of 
such advice and assistance to the general public. Respondent declined to 
comply and requested permission to submit the issues presented to the then 
Temporary Commission on Judicial Conduct. Parenthetically, that body was 
then conducting its own independent investigation of Judge Schwerzmann based 
on another yet similar complaint made to it. Thereafter, respondent appeared 
and testified before the full Commission and, in aQcordance with its subse­
quent report and recommendation, this Court ultimately authorized the service 
of charges upon him alleging judicial misconduct in violation of provisions 

Preceding page blank 
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of actively using one's judicial position to influence the ou~come of a :a~e 
in controversy, or becoming an active advocate of the one mak~ng the s~l:c~­
tat ion no blanket condemnation of a response by a Judg~ to sUCh.un~~I~c~ted 
inquiries can be formulated, nor is such intended by th~s determ~na ~on. 

In this case, the respondent's admitted b~oad p~licy and pra:tice 
of rendering individualized advice and assistance to part~cular c~mmun~ty 

embers in a variety of legal matters goes far beyond.t~e appropr~ate bound­
:ries of an isolated response to a specific ~d unsol~:~ted requestff~rdsome 
information advice or guidance. The good fa~th and h~gh purpose 0 u ~e 
schwerzmann~s motives are not in doubt, nor is his personal character ~ 
inte rit subject to question. It is undisputed that Judge schwerzmann.s 
advi;e ~d assistance were rendered without compensation ~d personal ~~nan­
cial benefit to him. Neverth~less, restraints imposed aga~nst a pract~ce of 
law b a Judge apply throughout the state to all Judge~ and they.must be 
fOllo~ed. The practice of a judicial officer rnaking h~m~elf ava~7able o~ a 
regular and continuing basis to provide information, ~dv~ce ~r gU~d:~C~ ~: 
legal matters and holding himself out as.b~ing so.ava~lable ~s o~e a 
neither appropriate nor proper for a jud~c~al off~cer to engage ~n. 

Inasmuch as the respondent has stated in open cou~t th~t he will 
abide by our decision, we do not perceive the necessity of ~mp~s~ng ~y ot~er 
sanctions. Accordingly, the proceeding should be termi~ated w~th a d~rect~on 
that the respondent desist from this practice, and part~cularly the type of 
activity herein described. 

Markewich, P.J., Mollen, Suozzi, Kane and Main, JJ., concur. 
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APPENDIX G 

CHALLENGES TO COMMISSION PROCEDURES 

Forty-two town justices attempted to restrain further proceedings 
in ticket-fixing cases in Polansky v. Commission (Supreme ct. Sullivan cty. 
1977). Supported by the Dutchess, Orange and Ulster County Magistrates 
Associations, the justices requested a Writ of Prohibiti.on on the grounds 
that the Commission had no jurisdiction over town justices. Supreme Court 
Justice Edward S. Conway held that town justices come within the Unified 
Court System, and upheld the Commission's jurisdiction. He also held that a 
Commission hearing is not necessary to convene the Court on the Judiciary, 
or to relieve a judge of his duties without pay. 

Wawayanda Town Justice John O'Connor requested a Writ of Prohibi­
tion on the grounds that the Commission has no jurisdiction over town 
justices, and that combining investigative and judicial functions in one 
agency violates due process (O'Connor v. Commission, Sup. ct. Albany cty. 
1978). Albany County Supreme Court Justice Con G. Cholakis dismissed the 
proceeding. During the course of Court on the Judiciary proceedings, four 
town justices similarly claimed they were denied due process either because 
the Commission combined prosecutorial and investigative functions, or com­
bined prosecutorial and adjudicative functions. The Court on the Judiciary 
similarly denied these motions in Matter of Lahey, Matter of Lombardi, 
Matter of Mills and Matter of Thomson. 

More recently, in An Anonymous Town Justice v. State Commission on 
Judicial Conduct (Sup. ct. Erie Cty. 1978) and Cunningham ex. reI. Unnamed 
Town and Village Justi~ v. Stern (Sup. ct. Niagara cty. 1978), two Supreme 
Court Justices have held that Article 78 proceedings requesting review of 
Commission actions cannot be brought in Supreme Court. Commission actions 
and determinations are non-final administrative activities which are properly 
reviewed by the Court of Appeals. 

A complainant brought an Article 78 proceeding in Muka v. Temporary 
State Commission (New York cty. 1975) requesting a court order that the 
Commission investigate her complaint. Supreme Court Justice Nathaniel 
Helman held that the Commission has discretionary authority to dismiss 
complaints at the investigative stage. 

In Matter of Vaccaro, Surpeme Court Justice Frank Vaccaro made a 
broad discovery motion, prior to a hearing before a referee, requesting oral 
depositions of non-party witnesses before the hearing, the names of all 
witnesses who testified before the Temporary State Commission on Judicial 
Conduct, copies of all of their testimony and statements, copies of various 
checks and records which had come j.nto the possession of the Commission in 
the course of its investigation, copies of all internal memoranda, documents, 
records, reports, letters and/or papers of the Commission dealing directly 
or indirectly with the proceeding, copies of all internal memoranda, docu­
ments, records, reports, letters and/or papers of the Court on the Judiciary 
dealing with the proceeding, and all exculpatory evidence in the possession 
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of the Commission. The Commiss~on's Administrator, who had been designated 
Counsel to the Court on the Judiciary, offered to provide documents and 
testimony he intended to offer at respondent Vaccaro's hearing. The Court 
on the Judiciary ordered that Counsel provide the documents and transcripts 
he had offered to providE~, and otherwise denied respondent Vaccaro's motion. 

Numerous challenges to the Commission's ticket-fixing investiga­
tions and disciplinary proceedings have arisen before the Court on the 
Judiciary. Fifteen town justices made motions to dismiss on the grounds 
that the Commission had engaged in selective prosecution because not all of 
the justices the Commission's investigation of justice courts found to have 
engaged in ticket-fixing had charges preferred against them. The Court on 
the Judiciary denied these motions because of the failure to show intentional 
or invidious discrimination. Matter of Altman, Matter of ,Byrne, Matter of 
Carl, Matter of Crommie, Matter of Jones, Matter of Jordan, Matter of Lahey, 
Matter of LaM~fa, Matter of LipS; Matter of Lombardi, Matter of LO~O, 
Matter of Mataraza, Matter oft:1CMahon, Matter of Mills, 'Matter of OWen. 

Eleven town justices charged with ticket-fixing made motions to 
dismiss on the grounds that their actions fell within the ambit of judicial 
discretion. The Court on the Judiciary denied the motions, finding ticket­
fixing to be malum in se conduct that had always been wrong. Matter of 
Altman, Matter of Byrne, Matter of Carl, Matter of Crommie, Matter of Jordan, 
Matter of Lahey -;-Matter of ~a~1,dman, r:1atter of Mills, Matter of O\V'en-;-Matter 
of Schultz, Matter of Thomson. 

Judges have raised and lost claims that the Commission's actions 
were void becau'se they 'disturbed the separation of powers concept. Matter 
of Schwerzmann, Matter of Lipton, Matter of Pickett, Matter of Polonsky. 
Four judges charged wit~ticket-fixing raised unsuccessful claims that the 
constitutional amendments establishing the Commission were illegally adopted. 
Matter of Jordan" Matter of Mataraza, Matter of McMahon, Matter of OWen. 
Three judges claimed unsuccessfully that the Commission had either exceeded 
its authority by establishing its own new standards of judicial conduct, or 
that the Commission had to inform judges that ticket-fixing was wrong before 
they could be held accountable for their actions. Matter of Altman, Matter 
of Byrne, Matter of Jordan. Five judges charged with ti~ket-fixing alleged 
that the judges of the Court on the Judiciary were disqualified from sitting 
because the judges on the Court were subject to the Commission's jurisdic~ 
tion. The Court denied these motions, and commented that the respondents' 
contention would disqualify every judge in the State from sitting on the 
Court, and consequently, no judicial discipline would be possible. Matter 
of Jordan, Matter of Mataraza, Matter of McMahon, Matter of OWen, Matter of 
8;ith. 

Ticket-fixing proceedings were unsuccessfully challenged on the 
ground that the publicity given by the Commission to outline the scope of 
its ticket-fixing investigation made it impossible for them to have a £air 
trial. Matter of Carl, Matter of Crommie, Matter of Lahey, Matter of 
Lombardi, Matter-o~taraza, Matter of McMahon, Matter of Mills, Matter of 
polonsky, Matter of Thomson. - -
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,Fo~r j~dges ?harged with ticket-fixing argued, unsuccessfully, 
that CommJ.ssJ.on J.nvestJ.gators illegally searched their records. Matter of 
Lahey, Matter of Lombardi, Matter of Mills, Matter of Thomson. Three made 
~nsucc~ssf~l attempts to suppress evidence obtained-against them at their 
J.nvestJ.gatJ.ve appear~ces (Matter of ~, Matter of Crommie, Matter of 
M~taraza) and two claJ.med that the right against self-incrimination had been 
vJ.o~ated (Matter,of LaMalfa, Matter of Longo). The Court on the Judiciary 
denJ.ed these motJ.ons. 

Four judges unsuccessfully claimed that the conduct h d for which they 
were c arge, was time barred by the doctrine of laches. Matter of Mataraza 
Matter of PJ.c~et~, Matter of S~hultz, Matter of Filipowicz. Th~ claimed' 
t~at the comrnJ.ssJ.on,could not J.nvestigate or try offenses when the under l' in 
mJ.scon~u~t aro~e prJ.or to the establishment of the agency or the promulga~io~ 
~: ~~J.nJ.str~tJ.ve Board R~les. The Court on the Judiciary and the Appellate 
J.vJ.s~on denJ.ed these claJ.ms. Matter of Richter, Matter of Maidman Matt 

of SmJ.th. - _, er 
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TABLE OF CASES PENDING AS OF DECEMBER 31, 1977. 
--

SUBJECT 
VISMISSEV STATUS OF CASES INVESTIGATEV 

OF UPON 
INITIAL I VISMISSAL 

-. 
COMPLAINT REVIEW PENVING VISMISSEV ANV CAUTION RESIGNEV CLOSEV* ACTION** TOTALS 

InQo~ect Ruling 

Attohney~, Fed~at 
Judg~, OtheM 

Ve.meanOh 
21 21 4 6 1 4 57 

Ve1..ay~ 
2 2 4 

Con6-U.w 06 
~nteheJ.d 18 21 7 8 6 60 

B..i..M 
1 1 2 

Co~uption 
2 5 2 2 l'l 

Into>UQa.;Uon 
2 2 

V-LoablLUlj, 
Quail fi-LQatio 1'1..6 1 1 1 3 

PoUtiQaJ!. AQ.t{.vUy 
2 3 

F-LnanQ~ Management, 
2 7 

ReQOh~, TM...tMng 9 8 1 1 5 1 25 

T -LQ/lU- F -Lung 
172 17 79 14 48 23 353 

~ Qe..te.a.neo w., 
1 6 1 1 1 10 

TOTALS 226 85 94 33 57 39 534 

'* Inv~tigatiolU c.i.o~ed upon vaQanQY 06 066.i.(!.e due to volu.ntahY 'l.~e.meYl"t, 6~e to be he-e1..eQted, Oh dea;th. 
** InQlu.d~ de.;(:.ehmL/'iatiolU 06 admorUilon, Qerv!>Wte, hemovaJ!. a.nd .i.nvoluntaJc..Y Jt~ement, M well. M ~w.,pelU:tolU and 

d.i..!.JupUnahy phOQeecUng~eommel1Qed ..in the CoWt:t on the JucUuaJc..y by the 60hmeh and tempohMy CommL6~-Lol'/..6. 
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TABLE OF NEW COMPLAINTS CONSIDERED BY THE COMMISSION IN 1978. 
--

SUBJECT 
VISMISSEV STATUS OF CASES INVESTIGATEV 

UPON 
OF INITIAL 

-, 
COMPLAINT VISMISSAL 

REVIEW PENVING VISMISSEV ANV CAUTION RESIGNEV CLOSEV* ACTION** TOTALS 

Ineo~eet Ruling 
304 304 

Attoltnelj-6, F edeJw.l.. 
J udg u, Ot-heM 26 26 

Ve.me.anolt 
34 .. 25 14 2 2 77 

Ve1.alj-6 16 3 3 22 

Con6uw 06 
1 n:telt ut 16 40 9 2 67 

B.W...6 
23 2 25 

Colt/tup:ti.on 
9 1 10 

I n:to,ueo..;t[o n 

V.<Aabil.Lt1j , 
Qua.U6-teo..;t[oM 2 7 4 13 

Po-UUeal.. Ac.:UvUIj 
6 8 4 17 35 

F-tnane~ Managemen:t, 
ReeoltdJ.J, TJta.in£ng 14 2 3 1 2 22 

T -tek.d - F -txing 
8 12 2 22 

MiJ.J e e1.l..a.neo U-6 
13 1 2 1 1 18 

[ TOTALS 471 98 44 19 2 5 2 641 

* Invuugo..;t[oM c.i..o.6ed upon vaeanelj 06 o66-tc.e due:to vo.f.unta.ltlj Itdilte.men:t, ~a.ifulte to be lte-e1.ecXed, oil. death. 
** Inc.i..u,du de;{:,eJl,mi.J,ta.:ti.oM 06 admoni.t1on., ee.n,.,HVt.e, Itemoval.. and -tnvo.f.unta.ltlj lte.tiJt.e.men:t, a.J.J we1..f. M .6U-6penJ.J-tonJ.J and 

fuc.JpUna./t1j pltoeeeding-6 eommenc..ed i.n the CoUltt on the JucUUa.ltlj blj the 601tme.1t and tempolta.ltlj ComtrJ,{}.)-6-tonJ.J. 
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ALL CASES CONSIDERED BY THE COMMISSION IN 1978: 641 NEW COMPLAINTS AND 534 PENDING FROM 1~77, 

SUBJECT 
DISMISSED STATUS OF CASES INVESTIGATED 

UPOlv 
OF INITIAL -

COMPLAINT DISMISSAL '\ REVIEW PENVING VISMISSEV ANV CAUTION, RESIGNEV CLOSEV* ACnON** TOTALS 

Inc.oJUr..e.c.;t Ruling 
304 304 

Atto~ne.y~: Fe.d~al 
Judg~, OtheA6 26 26 

Ve.me.a.no~ 
34 46 35 6 6 3 4 134 

V"J.a.y~ 16 3 5 2 26 

Con6Uc;U 06 
rnt~C?At 16 58 30 7 8 8 127 

&ta.J.> 27 23 1 3 

COJUr..upilon 
9 2 6 2 2 21 

Intouc.ation 
2 2 

V,u.,ab1.LU:y, 
Qu.a.U6-ic.atio M 2 7 5 1 1 16 

PoUilc.al Ac.ilvay 
6 10 7 17 2 42 

F~nanc.~ Manage.me.nt, 
Re.c.o~, T~a.-tn-tng 14 11 11 1 2 7 1 47 

.. 

T -ic.k.e:.t- F-iung 
8 184 19 79 14 48 23 375 

Mit, c.eU.a.ne.o M 
13 2 8 1 2 1 1 28 

TOTALS 62 41 1175 471 324 129 113 35 

* InvMilgatioM c1.o.6e.d upon vac.anc.y 06 o66-ic.e. due. to voluntalc.y ~e..;UJte.me.nt, 6a.Lf.wte. to be. ~e.-e1.e.c.;te.d, OIL de.ath. 
** Inc.lu.d~ d~~m-tna..t-toM 06 admon-tilon, C!.{JMMe., ~e.moval and -involuntalc.y ~e.Wc.e.me.nt, M we.£.£. M ~Mpe.M-ioM and 

rLi..J.,c.-<-pUnMy P~oc.e.e.cUng~ ~omminc.e.d 1n the. CoMt on the. Judic1.MY by the. 60~m~ and te.mpolLMY COmrn..t.6h-ioM. 
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ALL CASES CONSIDEHED SINCE THE INCEPTION OF THE TEMPORARY COMMISSION (JANUARY 1J 1975). 

SUBJECT 
VISMISSEV STATUS OF CASES INVESTIGATEV 

UPON 
OF INITIAL 

-, 
COMPLAINT VISMISSAL 

REVIEW PENVING VISMTSSEV ANV CAUTION RESIGNEV CLOSEV* ACTION** TOTALS 

Inco~eet Rutlng 
1044 1044 

Atto~ney~, Fed0tal 
Judg~, O:theJl.-6 no 110 

Veme.a.11O~ 
186 9 11 3 44 402 103 46 

Ve1.ay~ 50 3 19 3 3 5 83 

Con6Uc;t6 Ot} 
Xn:t~CL6:t 36 58 112 17 11 20 254 

&to..6 
64 1 22 3 90 

CoJUtup,yLon 
26 2 23 4 2 3 60 

Intoxication 
3 3 4 10 

V-Ua.bftUy, 
Qua):i.6i..c.atio M 7 7 10 2 1 3 30 

Po.U..ucat Ac.:Uvi.;ty 
14 10 18 17 1 2 5 67 

F,[na.nce.. Mana.gemert-t'J 

Re.co!u:l¢, TIr.a.bu.Vl.g 25 11 22 1 9 7 4 79 

T '[d2.e:t-F bung 
11 184 39 81 26 48 64 453 

., 

M<.-6ce..U.a.neo u6 
34 2 16 1 2 1 1 57 

TOTALS I 1527 324 470 129 72 64 153 2739 

:#: Inv~.u9ation.6 ci.o.6ed upon vac.a.ncy at} an6,tce due :to voR.un:taJty ~~emen:t, 6a.Le.wt,e.to be ~e-:eR.ec:ted, Olr. dea.:th. 
** rnc..e.ud~ de;f.Mm,{..I1atiOI'J/.) 06 admoM;t-ion, ceMWLe, ~emovaR. and ,[nvoR.un:taJl.y ~~eme..n:t, M weR.R. M .6Mpen.6,[oM and 

cLiAupUnaJl.Y pJtoc.eedbl.g.6 £I~ommenc.ed -f.n .the CouJl.:t o.n ,the JudJ..c.-taJl.y by :the t}oltm~ a.nd :tempoJtaJl.y Com~.6,[ono. 
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