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The Law ilrorm Commission is established by section 5 'of th~ 
Law Refo~hhcommission Act 1?73 ~or th~ purpose ofpromotmg 
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Senator the Honourable P,D. Durack, Q.C 
Attorney~General' '" 
Parliament House 

" Canberra, A,C;T.26o.o. 0 

Dear Attorney~Gerieral, 

i' 

C' i,/ 

In accordance with s.35 of the Law Reform Commission Act 1973 we have the honour to 
D pr,esent the sixth Annual Report of the Law Reform Commission. The report relates to )} 

the period of the Commission's work from 1 July 1980. to 30. June 1981. 
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1. Law Reform in 
Australia 

The Law and Economics - Cost/Benefit 
'~d::.', ' i 

1. Law reform; and indeed law making generaIly, must be alert'to the economic implica­
tions of their endeavour. The costs as well as the benefits of legal change need ito be 
weighed carefully and, where possible~ more scientifically than. at present. Competing 
considerations are involved. Justice does have a price and fairness must be paid for. The 
value of justice however cannot be measured in absolute terms. Cost/bene.tit analysis in 
the law, a~jRIIlanaging a business, cannot reach absolutely correct decisiohs. It can only 
provide criteria to be considered in the decision-making process so that decision makers 
recognise and consider the reasonably foreseeable economic consequences of reform 
proposals. The difficulty of precisely measuring the cost and benefit of the various factors 
means that in the context of legal change any analysis must necessarily result in an 
imptecise equation. There is scope fQr identif'ying more clearly than is done at present the 
social welfare choices and predictable costs of alternative courses of action. l The useful­
nesS of this analysis depends largely on"the, extent to"'-which relevant considerations are 
factual or are capable of being made factuaJ.2 From the lawyer's point of view, a difficulty 
is posed by reducing intangible factors tO,a monei value, for instance, the value of a park 
to environmentally sensitive people or the value of a transplanted kidney to a dialysed 
recipient. Yetthe difficulty of valuing intangibles and the differing monetary values which 
individuals would put on obtaining various legal benefits should not discourage law­
makers and law reformers from ~ cost/benefit analysis 'of what they are doing and of 

. alternatives open to them. In a qumber of recent cases, the United States Supreme Court 
has sought to balance costs and benefits in determining whether particular procedures 
argued for are required by the United States constitutional protection of 'due process of 
law'.3 The Court4 has developed the proposition that 'due process' does not necessarily 
and in every case require a trial-type )learing but can be satisfied by less expensive 
~procedura:l safegua:rds. In reaching that view, the Court took into. account the rate of 
error, the direct cost of hearings and the fiscal and administrative burdens which ad­
ditional or substitute procedural requirements would entaiJ.S Though the effort of the 
Court has been criticised by lawyers ind economists alike6

, it is significant that the' 
precess of approaching tbe administration ef justice in a managerial way has begun in " 
ea'tnest in a common law country and at the high·est levels. There may be wrongs, and 
unfairness which, balancing costs and benefits, we simply choese to do nothing about. In 
a way, the law has always implicitly acknowledged this formula .. ,But it has done so in a 
generally unscientific fashion; with oJ,lt , any real endeavour to identify even imprecisely 
the competing costs ;md benefits. There is a need fora more businesslike and open 
approach to this equation. That does not mean an equation that ignores the difficult to 
meaSUre 'value perspectives' or the long run benefits of providing society with institutions 
and laws that command general acceptance and promote social well being. 

"" I D,L. William:; 'Benent Cost in Natural Resources Decision-Makirig : An Econo~ic~nd Legal Overview' (1979) 
11 National Resources Lawyer76 I, 794. 

:I H,P~ Green'Cost-Risk-Benefit Assessment and the Law: Introduction and Perspective',45 George. Washington 
University Law Review 901,910 (1977). 

3 The lea.ding case is Mathewsv. Eldridge, 424 US 319 (1976). 
4 id., 2166. 
j id., 334-335, 
6 See ego J.L. Mashaw, 'The Supreme Court's:1 Due Process Calculus for Administrlltive Adjudicatiq.n', 44 

Ulliversityof C/licago L7lw Review 28 (976). 
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2. In developing its recommendations for the reform of the law, the Commission under­
takes as a matter of course an examination of their costs and benefits. This includes an 
examination of the costs imposed on the community in having differing State legislation 
as opposed to uniform legislation. However, it is wh8i=th~mmissipn:' is given a task 
relevant to business law that the most ac.ute debates about law and economics are bound 
to arise. Thus, the Law Reform Commission's project on class actions has engendered 
keen debate in the press, academic circles, industry, public seminars and hearings con­
ducted by the Commission in connection with its reference. 
3. The class action is a procedural device, developed part~fularly in America, by which 
one litigant can bring proceedings on behalf of many other people similarly affected. In 
t4e Vnited States, the device has been developed extensively. In Australia, no simil~r 
development has occurred. The proponents of class actions claim that they provide 

. greater equality in litigation. Where a mass produced product or service is defective, 
"\~ inevitpbly a legal problem may be 'mass produced'. On the other hand, opponents of the 

"'procedure in Australia have described class actions as 'business's final nightmare'. The 
acting director of the Victorian Chamber of Manufactures said they would be 'leeches' 
which would 'suck away the strength and vitality of manufacturing industry in Australia'. 
The Australian Financial Review even described the class action legal procedure as 'part 
of a concerted legal thrust to ,alter significantly the legal ffamework within which business 
in Australia operates'. At a time when Australian business is espousing deregulation 7; it is 
ironic that a number of business opponents of class actions urged that the 'Austr-alian 
way' of dealing with problems was not to go to court, as in the United States, but to 
establish regulatory bodies which could provide accessible a"dministrative machinery to 
stand up for disaffected consumers. American proponents of the class action say that it 
represents an effective alternative to administrative bureaucracies. By equalising the 
litigation between government or large corporations, on the one hand, and individuals 
with a like claim, on the other, law-.abiding conduct can be assured without the p~rapher­
nalia and expense'ofadministrative agencies, public servants and public expeilse. The 
Law Reform Commissio~_ is still considering its report on class actions: It {las had 
numerous submissions pur to it and all of these are' being carefullyconsi<Wred. The 
economic implications of the introduction of the procedure and"th~ costs and/benefits of 
various alternatives are being evaluated. " . 
4. The Commission's report on Insurance Agents and Brokers contains the clearest 
statement yet of th~ recognition by the Commission of the need to take into account 
economic considerations in jUdging the need for reform and -in the design of laws to 
achieve that reform. One of the guiding principles espoused by the Commission and 
adapteq. from the philosophy bf the Trade Practices Act 1974 (Cwlth) is that: 

Interference with freedom of competition is to be justified, if at all, by the public benefit which ,:, 
results from a particular form of regulation ... Diminution of competition might have an 
adverse effect on the cost of insurance, on the range and quality of services offered and on the 
development of the market in response to the needs of the insuring public ... Any form~ of 
regulation which might have an anti-competitive effect on the insurance industry or on any" 
section of it [should be avoided].8 ec, 

. ~ 

5. The report addressed a number of pr:gJ;)lems that have been shown to arise in the 
relationship between the ordinary member of the public seeking insurance and insurance 
intermediaries, whether agents or brokers. One special problem which came to light in the 

7 Confederation of Australian Industry, Governmellt Bf}.gulation in Australia: Paper J, Introduction: the Federal 
Government, Canberra, CAl, 1980. '-=-c-

8 The Law Reform Commission, insurance Agents and Brok~rs (ALRC 16) 1980, 10. 
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4/ The Law Reform Commission 

than 40% of them were not themselves covered by professional indemnity insurance. 
Many people who were constantly seIling insurance and espousing its necessity and 
benefits did not trouble to get insurance for their own operations. Apart from these 
minimum requirement'$ of basic regulation, the Commission suggested that no regulation 
of insurance agents (as'distinct from brokers) was necessary. In that area and in much of 
the discipline of insurance brokers, the Commission urged that self-regulation had an 
important, vital part to,play.9 

10. ,'.11 announcing the Government's rejection of the Commission's recommenda­
tions 'O

, the Treasurer made it clear that in undertaking a similar cost/benefit analysis the 
Government had reached a different conclusion: 

I am conscious that there will be some in the community who will be disappointed that the 
government has not embarked upon the course of full scale regulatory legislation. However, 
governments have to justify the cost of' regulatory intervention by establishing a clear public 
interest in so intervening. It is often erroneously claimed that the only answer ~o default and 
dishonesty is to pass more legislation. On the contrary, whilst legislation can go some way to 
reduce bad and inefficient practices, no amount of legislation can provide a guarantee against 
fraud and business failures. The attempt to provide such a guarantee would ineyitably bring 
with it an unaccepta.ble level of intervention in the affairs of businesses and individuals'. 11 

Given the complexity and difficulties which are involved in determining accurately the 
costs of a proposal, differences of view on such matters are not entirely unexpected, as the 
move by the Western Australian Government to introduce 'a system of licensing in that 
State shows. '2 But these differences should not be mistaken for a failure by the Commis-. 
sion to balance the benefits of a proposal for reform against its costs. 
11. In the Q:ea of administrative law reform, the Administrative Review Council has 
ventured on an assessment of the costs and benefits of administrative reforms. The 
provision of review by the Commonwealth Ombudsman, the Administrative Appeals 
Tribunal, the Federal Court, through the political process and elsewhere involves at least 
complex assessment of the advantages secured against the inevitable costs of the review 
process. In i~s Second Annual Report, the Adminis~rati.ve Review Cou~~recognised .the 
need to conSIder costs as well as benefits when makmglIts recommendatIOns on the reVIew 
of administrative decisions.13 In its most recent Fourth Annual Report, the Council re-
verted to this issue: ' 

9 The issues raised by the Commission's report were the subject of editorilil comm'i!nt in both the Sydney 
Morning Herald and the Melbourne Age; The economics editor of the- Sydney Morning HefiIldstrongly 
criticised the proposal, which he wrongly perceived to be part of the Commission's recommendations, that 
brokers should be licensed. The editor said of this woposal: " 

It is a highly interventionist remedy, typical of the legal mind. It ignores many of the economic issues involved and falls 
back on. the lawyer's conviction that all of the world's problems could be solved ifonly we had the right laws_ Finding a 
lawyer who understands and respects market forces is as hard-as finding a baby-wear manufacturer who understands 
and respects celibacy_ The A~gally trained mind cannot grasp that it is never possible to defeat market forces,. only to 
distort them so that they pdp up in unexpected ways. Sydney Morning Herald, 25 May 1981 

Similarly an editorial in the Melbourne Age, in discussing draft broker legislation that was said to be under 
consideration by Federal Cabinet, asserted that the legislation would require the creation of another '50 or 60' 
public service positions and'~ould cost the tax payer more than $1 million a year. If the editorial was referring 
to the draft legislation attached .~o the Commission's report, it was a distortion of the Commission's proposal. 
The Commission rejected calls for an intense form of regulation. It proposed a minimal system of regulation 
mainly in respect of trust account requirements which would only require one or possibly two public service 
positions not the 50 or 60 stated in the editorial. 

10 Parliamenf(lry Debates, Houseo! Representatives, 10 June 1981,3417. 
II id.,3418. " 

12 See <;;Jenera I Xnsurance Brokers and Agents Act 19,81 (W.A.). 
13 Administrative Review Council, Second Annual Report, 1978, para.9. 
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There are difficulties in comparin the c t db. 
trative review . " Most of the c~sts ot!~r:;? . t en~fits of partIcula: pro~os.aJs for adminis­
expressed in monetary terms The rna' b" IllIS ratIve reVIew are, In pnncIple, able to be 
(or other) terms. The non-qu~~tifiable b;n fi~nefits howe~er, are not quantifiable in monetary 
general and pervasive benefit is the enc ne s are no?et ele~s real and substantial. The most 
justice of government decision-making o~~ge~e~t ~t pr~vIdes. to public confidence in the 
dent review to the extent that it promot' . . . e a mInlstJ:~t~on WIll also benefit from indepen­
making ... Jpe ~osts of administrativee~ a~ Improvemet:tt In the quality of p,rimary decision­
budgets, while the benefits arise mainly o:t~~~w t~re borne by government agencies and their 
the c.ommunity and the individual members o/t ;hgo;ern~ent s.tructure and are obtained by 
less Immediate and difficult to quantify I t~' ~ ene ts WhICh accrue to government are 
there is a danger that the costs may at tim~s n ese CIrcumstances the Council considers that 
l~ to the departments and authorities immed~~f~ar to loom larger than the benefits, particular­
llIs.es that the likely costs of a particular propo:ar s~on~Jned b' . However [the ~ou~cil] recog­
to the benefits of external review. In the final anal .u ,not ~ u?reasonably hIgh In relation 
~ar as they can be estimated) is, in the absence of YSIS, the weIghl1~g ~f b~Eefits. and costs (so 

. Judgment to be exercised by the Government.14 a means of quantItatIve analYSIS, a matter of 
It IS clear that more will be heard in th f: ,\, ' 
cost/benefit analysis in law reform. e uture about the needs for and limitations of 

Law Reform Suggestions 
12. On 15 May 1980 the Attorney-Gene I 
the ~ecommendation by the Senate Sta r:. announc~d the Gover~~eh~'s acceptance of 
AffaIrs that the Commission compil n I~g Co~mIttee on ConstitutIOnal and Legal 
annually to the Parliament on the su~g~ ~~glster 0 . Ia; reform suggestions and report 
port. 1980 contained the first schedule s IOns rec~lve . The Com~ission's Annual Re­
receIved in the, past year are set out i o~sUgge~~IO~. The .suggestIons for law reform 
contains over 40 entries. The Commiss~ ppen IX to th~s Annual. Report, This list 
who have assisted it with this task In part~ cw~she:hto ~ecor~ It~ appreCIation to all, those 
Sweene,Y:" of the Federal Law R . , I U ~r, e ommissIOn WIshes to thank Mr C. 
University and Mr Mark Darian-§:~~ 1ssoc~at;, Profes,sor Henry Finlay of Monash 
Review, Who took special measures to ~ aw e orm EdItor, Melb~urne University Law 
the Commission's notice, Other law re~o~~:re theJ~w r~form sug~estIons were brought to 
participate in this system as 'it becomes esta~l~~ed~w Journal edItors may be expected to 
13. The list also contains a number f' . , . 
th,at .asl~~is facility becomes better kn~w~~~estIOn~ madfe by Jtid~es, It is to be ~x~e~ted 
wIll mcrease. = e num er 0 suggestIOns from the JudiCIary 

Law Reform in the A.C.T. 
14. A Law Reform Commission w t bI' h d f< 
the Law Reform Commission Ordr~a~c~ /~7~ T~r t~e Australjan Capital Territory by 
A~g~st 1971 and,six matters Were assigned to th~ C e r~t !fle~bers were appointed in 
mISSIon produced reports on these refe ommiSSIon. n due Course, the Com-

, sideration by the Australian Federal Go~ences. M
t 

osth?fhthese report~ ~r~ still under con-
the ACT. ·0 ernmen, w IC has responsIbIlIty for the laws of 

15. " In 1973 Parliament passed th L ' R f< ~. • 
ing this Comm~ssion The first me~b:~ we orm C~mmIs~Ion Act 1973 (Cwlth) establish­
no further refe~~nces'were given to theAc~rf apPROl~ted ICn 1975:~fterits establishment, 

(I ., , aw eJ.orm ommissIOn. The first members 

14 Administrative Review Council, FOllrth AnnlJa/ Report, 1980,12-13. 
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of the Australian Law R~form Commission were appointed in 1975. In 1977 the;Law 
Reform Commission Ordinance of the ACT wa~\repealed. Inquiries about the reports or 
work program of the ACT Law Reform Comni'ission should now be addressed to this 
Commission. ;, 

16. Several Members of the Commission hav~'been appointed frQm the Capital Terri­
tory. A number of the projects of the this Commission have been spe-cifi9ally relevant to 
law reform in the ACT. The report, Alcohol Drugs & Driving 1976 (ALRC 4) was accepted 
and resulted in the Motor Traffic (Alcohol and Drugs) Ordinance 1977 (ACT). Likewise 
the report, Human Tissue Transplants (ALRC 7) was accepted and resulted in the Trans­
plantation and Anatomy Ordinance 1978 (ACT). Other projects of the Commission upon 
which it has reported have relevance for the ACT. The report of the Commission, Child 
Welfare (ALRC 18), 1981, deals specifically with the reform of the Child Welfare Ordi­
nance of the ACT. In a number of cases, references have been given to the Australian 
Law Reform Commission in respect of ACT laws, so that reports may be available to the 
Australian States for consideration of uniform law reform in a particulafarea. The 
reports on Human Tissue Transplants and Child Welfare are cases in point. 
17. The first meeting of an A.C.T. Consuitative Committee on Criminal Law Reform 
was held on 30 April 1980. The Committee was established on the ini.tiative, of the 
Chairman of this Commission and a Reader in Law of the Australian National Univer­
sity (Dr. D:, O'Connor). The committee comprises a Judge of the Supreme Court of the 
ACT, the Chief Magistrate in the Court of Petty Sessions, and represent;;ttives of the 
Australian Federal Police, the Bar Association and Law Society, the Departments of 
Administrative Services, the Attorney-General and the Capital Territory. There are also 
two members from the Law School of the Australian National University. The committee 
,reports to the Standing Interdepartmental Committee on Law Reform for the ACT. 
Copies of its reports are sent to the Minister for the' Capital Territory and the Attorney­
General, each of whom has responsibility for legal reform in the ACT. Meetings of the 
Committee are convened and chaired. by the ALRC Chairman at roughly four week 
intervals. 
18. It is anticipated that the consultative cOplmittee will be able to supplement the work 
of this Commission .in smaller projects, involving technical or~non-controversial reforms 
of ACT criminal law. The committee has forwarded a number of recommendations which 
have been transmitted to the relevant Ministers. Many of these 'have dealt with the 
incorporation into the ACT criminal law of legal reforms which have already been 
adopted izfthe criminal law of the State of New South Wales, whose territory completely 
surrounds the ACT. The consultative committee has been informed that such recommen­
dations have been accepted and are now with the legislative draftsman. 
19. The committee has befoie it a number of issues relevant to more general criminal 
law reform, including notice of alibi procedures, improvement of the law of reparation, 
costs in criminal cases and the order of addresses. to the jury by counsel in criminal trials. 
The committye is serviced by this Commission. It represents a small but prac.tical and, so 
far, effective contribution to the improvenient of criminal law and procedure in the<7\.CT. 

. /. 

Program of References 

20. Table 4 indicates that a number of the Commission's referettges will be completed 
within the next year or so. The Commission has drawn this to the Attorney-General's 
attention and has suggested to the Attorney-General a number of references that would 
be suitable for inclusion in a general program 'of references for the Com.mission. The 
Commission is awaiting the Attorney-General's response. ' 
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Composition of the Commission 

2. The Law 
Reform 

Commission of 
Australia 

'I ~1. On 30 June 1981 there were 11 members fth C . I,>. " 
tIme and seven part-time. The following tabl

o 
t
e O~~Is'rlOn, fo~: of whom were full­

sion at the close of the year. e se s out e yOmpoSltlOn of the Commis-

Full Time Members 

The Honourable Mr Justice M.D. Kirby 
Mr Bruce Debelle 
Associate Professor R. Hayes 
Mr Tim Smith 

Part Time Members 

Mr G.W.P. Aarons 
Professor A.C. Castles 

1': , , 

Associate Professor G.J. Hawkins 
Professor·D. St.L. Kelly 
Mr J.A. Mazza 
The Honour~,ple Mr JusticeF.M. Neasey 
Mr B. Shaw, 'Q.C. 

New Appointments 

Term Expires 

3 February 1982 
30 June 1981 
16 March 1983 
16 March 1982 

21 July 1983 
31 December 1981 
31 December 1981 
30 June 1981 
22 August 1982 
19 Oc.tober 1982 
30 June 1981 

22. Mr G.w.P. Aarons. On 22 July 1980 th At . 
ment of Mr. G. W. P. Aarons a M Ib e tor!1~y-General ann~)Unced the appoint-
Commission for a term of three , ears eM~ulne SOlICItor as apart-tIme member of the 
was admitted to practise as a sotcito; in ~i96~ro~~, a gra~ua~e o~ Melbourne University, 
family law, insurance, commercial, Corporate ~ndl~ix~~f~~~a~:e~~~trded cQnver~ncing, 
23. The Honourable Mr Justice F.M. Ne M J . 
time member of the Commission fo; aS~Yd ~ ustlce Neasey was .appointed a part-
1980. Mr Justice Neasey who is a Ju~ peno 0 two years commencmg on 20 October 
State Judge appointed to 'the Commissi~e ~ the Supr~me Court of Tasmania, is the first 
Tasmania when he was appointed to th~'Su e practIse at the Bar from .1949 until 1963 in 
Reform Commission ofTasmania'f~om=1974~re~e7;oud~' He was ChaIrman of the Law 
sioner into Urban Trans ort in T . . ,0 . an. was formerly a Royal Commis.,. 
School at the University ~f Tasma~~~~~:~e~rit5~t~~d ~~~~~y also lectured at the Law 

24 .. Mr. G.E. Fitzgerald Q.C On 29 Jun 1981 h A' ..0 

appointment of Mr Gerald Edward Fitzge
e 

Id Q h e ttorney. General announced the 
mission. Mr Fitzgerald, a Brisbane barrist:r

a 
.' . as a pa:t-tIme member of the Com­

term of three years~ He assisted the Co' ? ha~ been appomted from 1 July 1981 for a 
on the Defamation reference. '. mmlSSlOn m recent years as an hono~ary consultant 
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8/ The Law Reform Commission 

Reappointments 

25. Professor D. St.L. Kelly. Professor Kelly was a full-time member of the Commission 
between 1 August 1976 and 31 January 1980. He was appointed a part-tilI'\,e member from 
1 February 1980 to 31 .December 1980 and reappointed as a part-time member for a 
further period on 29 January 1981 to 30 June 1981. The further extension has enabled 
Professor Kelly to conti!1ue working towards completion of the Commission's References 
on Consumers in Debt and Insurance Contracts. The Commissiqn is grateful to the 
University of Adelaide for agreeing to his reappointment. "\ 

26. Mr R.M. Dehelle. Mr DebelIe, a full-time member of the'iGommission between 7 
Augus( 1978 and 31 December 1980, was reappointed as a full-time member for the 
period 1 January 1981 to 30 June 198J to enable him to continue working on the Aborigi­
nal Customary Laws and Access to tne Courts Re(erences. The reappointment permitted 
Mr Debelle to conduct extensive public hearings on both References. The Attorney­
General has now appointed Mr Debelle as a part-time member for a period of 12 months 
commencing on 1 July 1981., 

Meetings of the Commission 

27. During the year 21 meetings of the C0mmlssion were held. Of these, three were 
meetings of the full Commissjon and 18 were meetings of Divisions of the Commission. 
Undedhe Law Reform Comm~§sion Act 1973, the Chairman is empowered to constitute 
a Division for the purpose o(-a'Iwrticular Reference.! The provision has enabled the 
Commission to make maxiQIum use::c of the expertise and available time of part-time 
Commissioners. It enables them to concentrate on a number of References in which, by 
their expertise and interest and, within their other commitments, they are able to involve 
themselves. The following table sets out the number of meetings of the full Commission 
and Divisions heldduriflg the year under report and th~ number of meetings attended by 

. ", each member. "0 

TABLE I MEETING OF THE FULL COMMISSION AND DIVISIONS 

Meetings of the Commission = 3 
Meetings of all Divisions = 118 
Total number of meetings = 21 

-Full No. of Division Divisions Total Meetings 
Commission Meetings Attended Attendeti 

Meetings Eligible To 
Attended Attend 

M.D Kirby (Chairman)' 3 18 18 21 
G. Aarons 3 2 2 5 
A.C. Castles 3 5 D 4 7 ., 
B.M. Debelle o 2 7 7 9 
G.J. Hawkins 3 15 12 15 
R. Hay'es 3 11 7 10 
D. St. L Kelly 1 4 4 5 
J. Mazza 3 3 
F.M. Neasey 2 i 1 3 
B. Shaw 3 4 3 6 
T.R. Smith 3 .3 3 6 

J Section 27(1), 

" PJ 

" ' 
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Divisions of the Commission 

28 .. The follo~ing table sets out the Divisions of the C0mmission as at 30 June 1981 and 
theIr membershIp.-

C] 

TABLE 2 COMPOSITION OF DIVISIONS OF THE COMMISSION 

Debt Recovery gnd Insolvency 
~ Commissioner-in-Charge: 
Members:-' 

Insurance Contracts 
Commissioner-in-Charge: 
Members; 

Access to the Courts 
(Class Actions and Standing) 
Commissioner-in-Charge: ". 
Members: 

Aboriginal Customary Law . 
Commissioner-in-Charge: 
Members: 

Privacy 
Commissioner-in-Charge: 
Members: 

Child Welfare 
Members: 

Special Assistance 

Evidence 
Commissioner-in-Charge: 
Members: 

Sentencing - Stage II 
Ci::--::? " • Ch ,.OmnnSSlOner·In- arge: 
Members; 

Prof. D.St;L. Kelly 
Chairman 
Mr B. Debelle 

Prof.· D.St.L. Kelly 
Chairman 
Prof. A. Castles 
Mr B. Debelle 
MrB. Shaw 

Mr B. Debelle 
Chairman 
Mr G; Aarons 
Prof. A. Castles 
Mr J. Mazza';' 
MrB. Shaw 
MrT. Smith 

Mr B. Debelle 
Chairman 
Prof. A. Castles· 

o 

Assoc. Prof. G. Hawkins 
MrT.,smith 

'i 
Assq~. Prof. R. Hayes iii 

Cha\irman I 
Mr G. Aarons I 
Pro(. A. Castles. .. \ 
Assoc~ Prof. G. HawkIns,ll· 
Mr.JUstice EM. Neasey II 
.' 1 

Cha.uman . 'I 

Assoc. Prof. G .. I:Iawkins II 
Assoc. Prof. R. Hayes ii 
Dr J. Seymour . 

Mr T. Smith 
Chairman 
Mr B. Debelle 
Mr Justice, P.M. Neasey 
Mr B. Shaw 

Vacant 
Assoc, Prof. G. ffawkins 

(i' 

! 

I 
I 
[ 

I 



-- ~------------

\\ 
II 

10 / The Law Reform Commission 

Remuneration 

29. In December 1980 the Commission was invited by the Chairman of the Remunera­
tion Tribunal to make a submission concerning the adequacy of remuneration payable to 
members. In its submission the Commission discussed the nature of its References, the 
nature and responsibility of the work of its members and the difficulty in securing the 
services of qualified persons particularly from interstate. It argued tha,tthere have been 
changes in the nature and range of the duties of Commissioners as a result of the nature 
of the References received in recent years. References such as Sentencing, Aboriginal 
Customary Laws, Access to the Courts, Child Welfare and Evidence contain sociological 
and economic components which must be fully assessed before any recommendation can 
be made for changes in the law. The Commission stressed the importance of pubIlc 
consultation and public debate in the search for public values which should be taken into 
account in formulating new laws. It argued that these considerations place a heavy 
responsibility upon Commissioners conducting public hearings, a responsibility aug­
mented by the broad-based nature of t4,e References. It also stressed that it was becoming " 
increasingly difficult to recruit lawyers Irom all Australian jurisdictions as members ofthe 
Commission. Practising lawyers accept appointment to the Commission usually at a 
considerable financial loss. Such loss is increased if the appointment is from interstate 
and is only partly offset by allowances such as rental subsidy allowances. The Commis­
sion argued that salary levels for members should be at least equal to those paid to judges 
of the Family Court of Australia and, in view of the national responsibilities of the 
Commission's References, should be comparable with those paid to the full time mem­
bers of the New South Wales Law Reform Commission, who at present receive $9000 per 
annum above that paid to the members of this Commission. The salaries of full-time 
members of the Co~mission are no}\' equivalent to that payable to L,hel 5 officers of the 
2nd Division of t~tA.:J?tralian Public Service, with an additional all(owance of $750 per 
annum. In its mosf'recent determination, the Remuneration Tribunal retained the parity 
with Level5 officers and increased the allowance to $82.5 per annum. ,~t also increased the 
remuneration payable to part.:time members. No action has been taken to remedy the 
anomaly of the salary payable to the full time members nor to make it easier to recruit 
lawyers of the highest talent (especially practitioners) for service in the Commission as 
full time Commissioners. 

Staff 

30. The Commission's staff ceiling for the year 1979-:-80 was 20. An increase was sought 
for 1980-81 of four full-time and one part-time~ However the ceiling was reduced from 20 
to 18 full-time and one part-time. Tha"Commission was advised that the reduction in staff 
ceiling was a result of the Government's policy of staffing restraint. The new ceiling will 
make it increasingly difficult for the Commission to conductllull-time research into its 
eight References. In addition to its four full-time members, the Commission has six 
research officers and the Chairman's Associate conducting ret~earch. The Commission is 
at present examining ways in which is can reallocate its work. The. reduction in the 
Commission's already small resources will inevitably mean a. slowing down In the Com­
mission's output. This in turn will lead to some waste in terms of .reseach resources as 
research already completed will become out of date because bfthe longer tjmeit will take 
for the Commission to complete its references. 

Consultants 
31. The Law Reform Commission Act 1973 provides that the Chairman may with the 
approval of the Attorney-General,appoint consultants to the Commission. The Commis-

• • 
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~~sn R~;e:~n~~~n!~~ ~~~~:~~ ~~:~~t~nts from .at~id~ ranhge. ofba~kground? on its vari-
32 .. . . s apprecla IOn lor t elr contmued assIstance. 

G~ne;~;i;~~l~;~~f ~~~~~~~n!;i~Vsl~onb~senc apPotint;d, with the approval of the Attorney-
_. urren relerences. . 

ConslI;;;-ers in Debt - Stage II 

Mrtfu~' Cohn, Deputy G~neral Manager and Chief Actuary, Th~ National Mutual Life Associa-

tl; ~~n ~'o~raewll' sOD~' EXt ecuwtivTe DGire~tor, The Confederation of Insurance Brokers . 
" . , Irec or, " reIg Pty Ltd ' 

Mr A.J. Duggan, University of Melbourne 
II ~; ~t6h~~ Fd:ance

A
, Mp. Aerca?,tile & General Life Reinsurance Co. of Australia 

.. a mg, .., LIfe Assurance 
~o~ebor J.L. Go~dring, SchOdl of Law, Macquarie University 
r. . Green, DIrector, MCN Australasian Pty Ltd 

p~~~~~: f~'i~~~av~~~r~~~~r~~wof Sydney L~w SC~OOI and Chairman, Natiqn,l Con-

,HIS Ho~our Judge D.c:. Heenan, District Court of Western Australia 
~r ~ ~m~ley, Fede~atIon of Associations of A.M.P. Society Representatives 
M; P'M °H~:nA C~~IrmtaCn (N.S:~.), The Corporation of Insurance Brokers of Australia 

" ,SSIS an .ommIsslOner, Trade Practices Commission . 
Mr R.A. Judge, D~puty LIfe Insurance Commissioner (Commonwealth) '" 

~~:;:~~ ~~~~~S~~~~\tm':,:~~r;~~e~~~;~; ~:~e~~~~~!~~n~rg~. & Life Assurance Co. Ltd 
M~.H. Letcc~er, formerly Assistant General M~nager, The Unite~c::~urance Co Ltd' 

Irector, Ity Mutual General Assurance Co. Ltd " , 

~~~~sO~~~~~I~dLuMntczD' Go· eOlrdgeBPa~on ,!roSfessor of Law~ .,Vniversity of Melbourne 
. ." ,na enJarnm myth (N.S,W.) Pty Ltc;! . 
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Mr A.M. MacGillivray, General Manager, Shield Life Assurance Ltd 
Mr E. Madill, Young, Madill & Co. Pty Ltd, Chartered Loss Adjusters 
Mr J. Marshall, Cranney Insurance (Aust.) Pty Ltd 
Mr G.R Masel, Messrs Phillips, Fox and Masel, Solicitors 
Mr G.L. Melville, Life Insurance Commissioner for the Commonwealth 
Mr A.P. Moore, University of Adelaide 
Mr I. O'Brien, Secretary, Public Affairs, A.M.P. Society 
Mr R.P. Quinn, Queensland Insurance Commissioner 
Mr N.E. Renton, Executive Director, The Life Offices Association of Australia 
Mr A.J. Robinson, General Mal1ager~ R.A,C.V. InsurancePty Ltd 
His Honour Judge Arthur Rogerson, Chairman, Credit Tribunal of South Australia 
Mr R Smith, Executive Director, Insurance Council of Australia 
MrJohn A. Smythe, Life Underwriters Association 
Mr J.K. Staveley, Managing Director, A.M.P. Fire & General Insurance Co. Ltd 
Professor K.C.T. Sutton, Professor of Law, University of Queensland 
Mr G. Taylor, Assistance Secretary, Department of Treasury 

:~ Mr Gordon Taylor, Chief Legal Officer, A.M.P. Society 
Mr R. Thomas, Macquarie University 
Mr D.P. Wallace, Assistant General Manager, T & G Mutual Life Society Ltd 
Mr John G. Wallace, General Counsel in Australia for Lloyds . 
Mr Timothy M. Webber, Company Solicitor, N.R.M.A. Insurance Limited. 
Mr John Willis, Department of Legal Studies, La Trobe University 

Abo.riginal Custom;zry,.Law. .' 

P;~fessor RM. Berndt; Department ~fAnthf(lPol~g1~ 'The Univ~tsity cif Western Australia 
Dr H.C. Coombs, Visiting Fellow, The Australian National University 
Mrs Molly Dyer, formerly of the Victorian Aboriginal Chjld Care Agency 
The Hon. Mr Justice Forster, Chief Judge, Supreme Court of the Northern Territory 
Mr Q.P~ Galvin, Chief Stipendiary Magistrate, Northern Territory 

. -Assist~filt Commissioner A. Grant, Northern Territory Police 
Mrs Ruby Hammond, Aboriginal Legal Rights Movement, South Australia 
Mr J.P.M. Long, Department of Aboriginal Affairs, Canberra 
Mr Andrew Ligertwood, University of Adelaide 
Dr Ken Maddock, Macquarie University 
Mr John Newfong, formerly National Aboriginal Conference, now editor, Aboriginal Publica-

tions Foundation 
Dr. S.S. Richardson, Principal, Canberra College of Advanced Education 
Mr Silas Roberts, Maningrida Council, Northern Territory 
Mr. G. Robinson, Executive and Policy Unit, Department of Law, Darwin 
Professor K.W. Ryan, Professor of Law, University of Queensland 
Dr P.G. Sack, Fellow, Institute of Advance Legal Studies, Australian National University 
The Hon. Mr Justice John Toohey, Judge of the Federal Court of Australia, Supreme Court of 

the Northern~Territory and Aboriginal Land Commissioner 

,Privacy ,\ 

\\ 

Mr Stanley 1. Benn, Professorial Fellow in Philosophy, Research School of Sciences, Australian 
National University, Fellow of the Academy of Sciences in Australia 

Professor K.D. Buckley, Head of Department of Economic History, University of Sydney 
Mr Roger Clarke, formerly of the N.S, W. Privacy Committee. 
Mr W. Clifford, Director, Australian Institute of Criminology 
Mr. G. II. Cooper, Management Consultant, Touche Ross and Co., Sydney 

n " Mr R. D'Apice, Vice President, Society of Genealogists '. 
Professor Samuel Dash, Professor andpirector, Institute of CriIl1inal Law 'and Procedure, 

Georgetown University Law Center, Washington D.C., U.S.A. 

-----~-.-- ._-----~~-----~-------------------
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Dr D.De Stoop, Head, General Legal Section, Department of Foreign Affairs 
Mr A.W. Goldsworthy, Manager, Management Services, State Government Insurance Office 

(Qld.) 
Mr B. Guerin, Chairman, South Australian Data Processing Board 
Mr L. G. Lawrence, Management Consultant, Touche Ross and Co., Sydney <-

MS Ann Moffatt, Manager, AMPNET Control Office, A.M.P. Society, Sydney 
Professor G. McBride, Professor of Social Ethology, University of Queensland· 
Mr P.P. McGuinness, Australian Financial Review 
Professor H.J. McCloskey, Professor of Philosophy, La Trobe University, Melbourne 
Professor R. G. Nettheim, Professor of Law, University of New South Wales 
Dr John Patterson, N.S.W. Planning and Environment Commission 
Dr R.J. Turton, First Assistant Secretary, E.D.P. Division, Department of Defence, Canberra 
Mr A. L. Tyree, Lecturer in Law, University of New South Wales 

Access to the Courts 

Mr A. Aho, formerly of Confederation of Australian Industry, now of Queensland Confeder-
ationof Industry 

Mr G.D. Allen, Australian Industries Development Association 
Mr A.J. Boulton, Legal Officer, ACTU 
Mr A. Cornell, Solicitor, Messrs Blake and Riggall 
Mr A. Cullen, Federal Secretary, Australian Finance Conference Ltd , 
Mr P. Gallagher, Commissioner, Department of Consu.mer Affairs, N.S.W~ 
Mr A.R. Godfrey-Smith, The N.S.W. Institute of Technology 
Mr J. Greenwell, First Assistant Secretary, Business Affairs Division, Attornp'y-General's 

Department, Canberra, . 
Professor D, Harland, UriIversity of Sydney 
Mr F Hoffman, Nationa!, President, Corporation of Insurance Brokers 
Mr P. Holt, Assistant Commissioner, Trade Practices Commission 
Mr A.G. Kerr, Deputy Commonwealth Ombudsman, Canberra 
The Hon. Mr Justice Lockhart, Federal Court of Australia 
Dr A. Moon:, University of' Adelaide 
Mr O.D. Sperling, Solicitor, Messrs Higgins, Morgan & Partners, Sydney 
Mr M.G. Vernon, Chairman, Consumer Affairs Council (A.C.T.) 
Dr G. De Q. Walker, Australian National University 
Mr M.R. Wilcox, Q.C., Barrister, Sydney 
Professor N,J. Williams, Barrister, Melbourne 
Mr I.R.T. Wood, Q.C., Barrister, Sydney 
Mr P. W. Young, Q.C., Barrister, Sydney 

Sentencing 

Dr A;A. Bartholomew, 'Consultant Psychiatrist, Department of Health, Victoria 
Dr,T. Beed, Director, Sample Survey Research Centre, University of Sydney 
Mr. P. Cashman, Research Officer, Law Foundation of New South Wales 
Mr W. Clifford, Director, Australian Institute of Criminology 
The Hon. Mr Justice Xavi~r Connor, Federal Court of Australia and Supreme. Court of A.C,T 
Mr L.B. Gard, Director, Department of Correct.ional Services, South Australia cO' 

Mr A,R. Green, Prisoners' Action Group 
Dr G.M. McGrath, University of New England 
Mr J.G. Mackay, Director, Probation and Parole Service, Attorney-General's Department, 

Hobart 
Mr WF.Nicholl, S.M., Court of P~tty Sessions, A.C.T. 
Mr T. Purcell, Director, The Law Foundation of New South Wares 
Mr f. Rinaldi, Australian National University, Canberra 
The Hon. Mr Justice Roden, SUPreme Court of New South Wales 
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Dr A.J. Sutton,''Din:ctor, N.S.W. Bureau of Crime Statist~cs and Researc.h, Sydney 
Senior Superintendent W. Willi~ms, Q.P.M., Australtan Federal Pollce, Canberra 

Child Welfare 
Chief Superintendent A.H. Bird, Australian Federal Police 
Mr RJ. Cahill, S.M.;"Court of Petty Sessions, A.C.T 
Dr T. Carney, Monash University, Melbourne 
Mr Richard Chisholm, University of N.S.W. 
Ms E.Cox, N.S.W. Council of Social Service 
Ms H. Gamble, Australian National University 
Mr J.M. Herner, Department of Social Security, Canberra 
Dr M. Maloney, Capital Territory Health Commission . 
Ms H. Nichols, Department of Gommunity Welfare, South AustralIa 
Mr B.W. Prior, Royal Melbourne Institute of Technology . . 
Mr J. Wall, Assistant Secretary, Welfare Branch, Departmen; of Capital TerrItory 

Evidence 
Chief Superintendent W. Antill, Australian Federal Police 
Mr K. V. Borick, Barrister, South Australia .. 
The Hon. Sir Richard Eggleston, Chancellor, Monash Umverslty, Melbourne 
The Hon. Mr Justice H.H. Glass, Supreme Court of N.S.W. 
Mr C. Hermes, Chief Magistrate, Court of Petty Sessions, Canberra " c.' 

Mr Dyson Heydon, Barrister, Sydney 
Mr D. A. Jessop, Attorney-General's Department, Canbe~ra 
The Hon. Mr Justice P.E. Nygh, Family Court of AustralIa 
The Hon. Mr'Justic~I,F. Sheppard, Federal Court of Australia 
Mr D. Sturgess, Ba{rister, Brisbane 
Mr C. Tapper, Reader in Law, Oxford University. • . 
Dr D. Thomson, Department of Psychology. Monash University, Melp()~~rne 
Mr Frank Vincent, Q.C. Barrister, Melbourne ' . " 
Mr P. Waight, Lecturer in Law, Australian National Uqiversity, Canberra 
Mr M. Weinberg, Senior Lecturer in Law, University of-Melbourne 

33. The Commission Wishes to record its appreciation to th~ ~'onsult~nts who freely gi.ve 
of their time in consulting on Commission drafts, attendlllg meetlllgs. and ~ther.~Ise 
making themselves available for consultation. It alSfJ records Jt~ thanks to .UnIVersitIes, 
employers and organisations which have consented to the appollltment of Its honorary 
consultants. ' 
34. The Commission is ~ls6 fortunate to"'hav~~4he ~ssi$tance. of P:o$~ssor J.G. Starke, 
Q.C. who is assisting the Comm!ssion in a consult~tIve capaCIty wItli'.lts References on 
Aboriginal Customary Law, PrIvacy and Sentenclllg, and Mr J. Q. Ewens,. C.M.G:, 
C.B.E., formerly First Parliamentary Counsel o.fth~ Commonwealth o.f AustralIa, who. IS 
assisting the Commission in the drafting oflegislatIon to accompany .lts.rep,ort on C~Ild 
Welfare and Insurance Law ~nd is also a consultant on., the CommISSIon s Sentencmg 
Reference. 

Commission Publications 0 

35. The Commission has issued 18 reports (including it~ Annua( Reports) sinc.e 1975. 
They are made to the Attor~ey-General and aret~bled m each House ?f ~arham~nt. 
These reports, which are avaIlable from the Aus.tr~lIan Go~ernment ~bhshmg Se.rvIce, 
are listed in the front of this report. The CommISSIOn also Issues workmg papers, Issues 
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papers, research papers and discussion papers in connection with its References. An 
explanation of the function of each of these papers follows: ({" 

Researcll Papers-

Isslles Papersr--

\\"~' ....... -"'""') 
, ')'"-' 

'.1' 

DisclIssion Papel"S-
,::;-;.\ 

SlImmary Discf/$sion 
Papers-

These are prepared by individ1).al officers based on research and 
field work undertaken by them on a particular aspect ofa Ref­
erence. They are in the nature of internal papers prepared by a 
member of the Commission's staff for the Commission's con­
sideration. Accordingly, they do not reflect the Commission's 
view~. They are circulated on a limited basis to persons and 
organisations who may wish to provide initial comment before 
the Commission undertakes a more detailed consideration of 
the issues raised and secures public comment on them. Re­
search papers often form the basis of parts of the Commission's 
Discussion papers and final report. 

These are usually published in the early stages of a reference. 
They raise for consideration. the principal issues that seem to 
present themselves. Conclusions and proposals are generally 
kept to a minimum. The paper is circulated to persons and 
organisations who are expert in the area and who are able to 
make suggestions to the Commission about matters arising 
from the terms of reference and the scope of the issues to be 
explored. 

These contain the Commission's tentative propos~ls or advance 
various options for reform. They are distributed 'widely to help 
focus public an,Q expert debate. The function 'Iof discussion 
papers is freque~t1y misunderstood. They are notJ\,draft reports. 
The proposals ar,e put forward, not as final conclU:Sions but as a 
basis for discussion - to elicit comments and subi~issions from 
the public. The options for reform contained in thl~ paper assist 
in identifying possible Fsolutions. These are then (~sted in sub­
sequenf public debate, l'ge comments and submissfons are con­
sidered by the Commission when preparing itslfinal report. 
Similar consultative papers are now published :by the Law 
Commission of England and Wales. " 

,I 
I' 

In appropriate cases, a summary discussion pape]~ will also be 
issued, which will generally have a wider circula(~on than the 
full paper. It indicates that persons wishing to cbmment can 
obtain a copy of the full discussion paper on request to the 
Commission. In this wa~/; the Commission hopes to reach as 
many persons and organisations as possible who have an iIller­
est in, or may be affected by, Commission proposals. By ar­
rangement with the Australian Law Journal, the Legal Se'rviceo 

Bulletin and relevant specialized journals (e.g. The Valugr , the 
Insurance Broker etc.), arra,ngements are made fOli,'the ge)~eral 
distribl}tion ,of .the pamphlet throughout the leRatprofession 
and other professions or industries specially affected. As are­
suIt, many helpful informed comments are received and sugges-

~-). -:. 
I{ 
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Working Papers-

Hons and criticisms made which are of specific help to the Com­
mission. 

A discussion paper mayor may not be supported by a detailed 
working paper. This will depend upon the nature of the subject 
matter and the requirements of the Reference. Where a working 
paper is prepared, it will generally be available on a limited 
basis because of its bulk and the cost of production. Because of 
its detailed and technical nature, a working paper is intended 
for persons who Have a particular expertise in the subject under 
consideration and who are able and willing to comment in 
detail. 

36. The following list sets out the Research Papers issued by the Commission: 

Privacy 

Research Paper 1 

Research Paper 2 
Research Paper 3 

Research Paper 4 

Research Paper 5 
Research Paper 6 

Research Paper 7 
Research Paper 8 
Research Paper 9 
Research Paper 10 
Research Paper 11 
Research Paper 12 
Research Paper 13 

Sentenciflg 

Research Paper 1 

Research Paper '2 0 

Research Paper 3 

Research raper 4 
Research Paper 5 " 

Research Paper 6 
Research Paper 7 

Research Paper 8 

Employment Records: Commonwealth Employment Service 
(K. O'Connor) 
Employment Records: Australian Public Service (K.O'Connor) 
Statistical Records: Census of Population and Housing (M. 
Richardson) 
Statistical Records: Production of Statistics in the Common­
wealth Government (M. Richardson) 
Health Insurance Records (M. Richardson) 
Final Storage of Personal Information: Archival Practices (M. 
Richardson) 
Medical Records (B. Keon-Cohen) 
Federal Police Records (K. O'Connor) 
Credit Records (W. Tearle) 
Educational Records (S. Patterson) 
Taxation and Privacy (P. Stewart) 
Social Security and Privacy (P. Stewart) 
Bankin1! and Privacy (R. Hayes) 

An Analysis of Penalties Provided in Commonwealth and Aus­
tralian Capital Territory Legislation (J. Gilchrist) 
Mini,.mum Standards for Treatment of Federal Offenders (M. '5 

Richardson) ~; , 
Alternatives to Iinprisonment: The Fine as a Sentencing 
Measure (j. Scutt) _ 
Community Work Orders as an Option for Sentencing (J.Scutt) 
Sentencing the Federal Offender: Jurisdictional Problems (R. (. 
Davies) . ' 
Federal Parole Systems EM. Richardson) ~ 

.. 0 

'Limiting Sentencing Discretion: Strategies for Reducing the -
Incidence9f Unjustified Disparities (LPotas) " 
Probation a$ an Option for Sertten<,::ing'{J. Scutt), 

o , 

f 
f 

I 
J 
I 
1 

~----~-------.------. - -
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! 
Public consultat~o~ I 
37.. The Gommlsslon places great importance on public consultation ,1ts public consul­
tatIon pro~esses a~e outli.ned in it~ 1980 Annual Report.2 The main ~IAblic consultation 
processes .l.~. publIc hearmgti, semmars, media releases, interviews w;th the press radio " 
an? tel~~lsIOn, ~nd addresses to conferences, organisations, profe~slonaI bodi~s and 
umversltle~ c~ntmue t~ be used .to stimUlate public debate and heIr! the Commission to 
formulate Its Ideas ana conclusIOns before final reports are drafted.. Some References 
such as the ;eference on ~b()rigin~l Customa:y Law require special consultative pro-

R
ces:es. DetaIls of the. speCial publIc consultatIOm;~carried out in ,connection with this 

elerence are set out m paragraph 83. -

;) 

o 

2 ALRC 17, 19. 

c:..=1 
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3. Work of the 
. Commission 

Clearing House Functions for Australia 

38. The Commission,is continuing its functions as a clearing house of law reform 
information in Australia. The services provided inc,~ude the publication of its quarterly 
bulletin Reform and thecissue of the Law Reform Index and its half yearly supplements. 
To this will be added shortly the Australasian Law Reform Digest. The Commission also 
has responsibility for collecting suggestions for law reform made by persons and organ­
isations in respect of matters within Commonwealth responsibility. I 

39. Reform. The quartddy bulletin Reform cqntinues to be read widely both in Australia 
and overseas. The current circulation of the bulletin exceeds 1,500 copies. The subscrip­
tion readership continues to grow. The bulletin contains information on law reform 
developments both in Australia and overseas. It also contains details of reports com­
pleted or in preparation by Australian law reform agencies as well as agencies in a 
number of overseas countries. 

40. Law Reform Index. Details of the Law Reform Index were set out in the Commis­
sion's Annual Report 1979.2 The first issue of the index was published in April1981. It 
contained a consolidation of references to law reform reports and reports of official 
bodies contained in the Interim Digest and Supplements up to and including December 
1980. Supplements to th,~ Index,will be issued in January and July of each year. 

41. Australasian Law Reform Digest. The Australasian Law Reform Digest will be com­
pleted in manuscript form in the next few"months. It will contain a summary of law 
reform proposals made by law reform agencies throughout Australia, New Zealand and 
Papua New Guinea up to the end of 1980. The text is complete, subject to some minor 
amendments that will be made after the agencies whose reports appear in the Digest have 
provided their comments on the draft of the Digest. The index to the Digest is in tlie 
course of preparation and should be completed within the next few months. It is hoped to 
submit the manuscript to the printer by August 1981. /T~e Digest is expected to be 
published early in 1982.1t will almost certainly be of great'-'-use in cpmmon law countries 
throughout the world in bringing to notice in a single, convenient volume, the essential 
proposals of the Australasian law reform agencies concerning improvement of the legal 
system. It should spread the influence of the reports of the agencies and .. ,contribute to the 
work of law reform, particularly in developing countries. 

42. Law Reform Suggestions. Following the Government's acceptance ofthe recommen­
dation by the Senate Standing Committee on Constitutional and Legal -Affairs that the 
Commission should compile a register of law reform suggestions and report on them 
annually to Parliament, the Commission included in $t~ 1980 Annual Report a schedule 
of suggestions. A schedule of suggestions receiveds~hce the last Annual Report is at 
Appendix A. This schedule contains suggestions for l;f,JW reform which have come to the 
Commission's notice in the past year. The list is not ineant to be exhaustive nor does it 
include proposals made by other law reform agencies. Although some suggestions are not 
new and may have been made previously, they are nevertheless included as giving an 
indication of concernDabout aspects of the law. Inclusion of a suggestion does not imply 
any opinion by the Commission about the merits or otherwise of the suggestiol?{?) 

"-' 

I Annual Report 1980 (ALRC 17),6-7; 21. 
2 ALRC 13, 22. 
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Completed Projects 

43.. Table 3 ~ets out iI1 summary form the reports completed by the Commission and 
actIOn. taken m respect of those reports. Further details are set out in the paragraphs 
followmg the table. 

Reference, 

Criminal 

Annual Report 
1975 

Alcohol, Drugs 
and Driving 

Annual 'Report . 
1976 

TABLE 3 COMPLETED REFERENCES AND ANNUAL REPORTS' 

Date received Consultative papers Report Action 

15 May 1975 Working Paper No. ALRC 1 Complaints Complaints 
1 Complaints Against Police (Australian Federal 

2,2 Jan. 1976 

Against Police - tabled 7 Aug. 1975 Police) Bill 1981 
June 1975 (Cwlth) and Australi'an 

Federal Police 
Amendment Bill 1981. 
Passed 24 March 1981. \~ 
Also adopted in 

oWorking Paper No. 
2 Alcoho!' Drugs & 
Driving- February 
1976 

ALRC 2 Criminal 
Investigation tabled 
8 Nov. 1975 

ALRC 3 Annual 
Report 1975 tabled 
11 Nov. 1975 

N.S. W. in Police 
Regulation.(Allegation 
of Misconduct) Act 
1977 (N.S.W.) 

Criminal investigation 
Bill, 1977 Presented 
24.3.77. Lapsed 
8.11.77. Under further 
consideration by the 
Attorney-General's 
Department and Inter 
Departmental 
Committee 

Senate Standing 
Committee on 
Constitutional and 
Legal Affairs report 

., . Reforming the Law. 
. Mihisterial Statement 

May 1980 

ALRC 4 Alcohol, Motor Traffic (Alcohol 
Drugs & Driving & D~i\lgs) Ordinance 
tabled 23 Sept. 1976 1977 (A.C.T.) , 

implemented 
" December 1977 

ALRC 5 Annual 
Report 1976 tabled 
11 Nov. 1976 

Senat~~Standing 
Committee on 
Constitutional and 
Legal ~ffaits report 
Reforming the Law 
MinisterhlI Statement 
May 19M"; 

, 1" ,-
j'. 

," 

·1 

I 

it 

t 
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Consumers in 
Debt Stage I -
Insolvency: The 
Regular Payment 

cofDebts 

Stage II Debt­
Recovery & 
Insolverwy 

Human Tissue 
Transplants 

Annual Report 
1977 ' Q 

TABLE 3 COMPLETED REFERENCES AND ANNUAL REPORTS CONT. 

10 May 1976 Working Paper ~o. ALRC6J,Insolvency: Amendments to 5.149 
3 Consumers in Debt The Regular Go, Bankruptcy Act 1966 

15 JUly 1976 

c 

November 1976 Payment of Debts based in part on 
tabled 4 Nov 1977 Commission's 

rec9mmendation. 
Other aspects of 
Commission report 
under consideration by 
the Department of 
Business and 
Consumer Affairs. Cf. 
Debts Repayment Act, 
1978 (S.A.) 

See Table on current 
References 

. Issues Paper No.1 
Statutory Brain ,~ 
Death -November 
1976 

ALRC 7 Human A.C.T. Transplantation 
Tissue Transplants " and Anatomy 
tabled 21 Sept. 1977 'Ordinance 1978, 

implemented 
Decemb~r 1978. 

Working Paper No. 
5 Human Tissue 
Transplants -
January 1977 

,\ 

. ALRC 8 Annual 
Report 1977 tabled 
8 Nov. 1977 

Legislation based on 
Commission's report 

" enacted in Queensland 
and Northern 
Territory. Under 
specific study in 
Victoria. Select 
Committee has 
recommended 
redrafting of 
legislation in South 
Australia in the light of 
this report. Upder 
consideratiorHn other 
States ~\, 

Senate Standing 
Committee on 
Constitution'lli and 
Legal Aff:;lirs report 
Reforming the Law. 
Ministerial Statement 
May 1980. 

Complaints 
Against PoIi~e 
(Supplementary 
Report) " 

7 Jan. 1977 , Working Parg~rNo. 
6 Complaints ~ 
Against Police" 
($upplemenftiry 
Report) - March" 

ALRC 9 Complaints As ALRC I 

'" ,1977 J1 0 

» 
Q 

AgainstPolice ' ~ 

(Supplementary c· 

Report) tabled 9 0 

June 1978 

D 

I 
.1 

o 

Annual Report 
1978 

Defamation 

TADB~E3 COMPLETED R~F7RENCES A~~ANN~AL:REP~RTS CONT. 

23 Jun. 1976 

ALRC 10 Annual 
Report-1978 tabled 
24No~. 1978 

Senate Standing 
Committee on 
Constitufional and 
Legal Affairs report 
Reforming the Law. 
Ministerial Statement 
May 1980. 

Working P~per No. ALRC 11 ~i1: Referred by the' 
4 DefrJmatlOll Publication: "'-':<\\ Commonwealth 
November 1976 "De!amation and ~~torneY-General to 

Pnvacy tabled 7 il.t~ St~nding 
Discussion Paper June 1979 Committee of 
No.1 Defamation: Commonwealth and 
Options for Reform 
January 1977 State, Attorneys-

~ General. Under 
Discussion Paper 
NO',2 Privacy and 
Publication .~ 
Proposals for 
Protection April 
1977 

Discussion Paper 
No.3 Defamation 
and Publication 
Privacy - A Draft 
Unijor11J Bill ' 
October 1977 

consider~tion by 
officers servicing the 

, members of the 
Standing Committee. 

Privacy and the 
Census 

25 May. 1976 Disoussion Paper 
No,8 Privacy q,nd 
the Census (Mily 
1979) 

ALRC 12Pr~vacy Government's 

Annual Report 
1979 

Lands 
Acquisition 

,0 

7 July. 1977 

and the Census response to 
tabled15 November: Commission 
1979 recommendations 

indicated on 20 
November 1979, 10 

,~September 1980and 30 

, ALRC 13 Annual 
o Report 1979 t.ab,le~: 

22 November 197t 
(~ ~1 

Working Paper No. ALRC 14 Lands' 
8 Lands Acquisitioll~ Acquisition and 
Law Reform, ' ,'" Comp'ensation 
ProposalsDec. 1977 tabled 22 April , 

1980 0 " • '" 

Discussion Paper 
Nd.5Lclnds ' 
AcqUisition Law ~ 
Reform Proposals, 
January 1978 ' 

April 1981, ' 
~, 

Considered by Senate 
Standing Committee 
On Constitutional and 
Legal Affairs ' 

Under consideration 
by Department of 
Administrative ' 
Service~. 'I, 

'0 

" 

'\~ ,), 

1_/ 
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Sentencing 
Stage I 

o 

1~LE 3 OOMPLETED REFERENCES AND ANNUAL REPORTSCONT. 
~ 

II Aug. 1978 Sentencing: ALRC 15, Under consideration· 
. National Survey of Sentencing of by Attorney-General's 
Judges and Federal Offenders Department 
Magistrates (interim tabled 21 May 1980 (). 
report), March 1979 

Discussion Paper 
No. 10 Sentencing 
Reform Options, 
June 1979 

Insurance 9 Sep. 1976 Issues Paper No.2 ALRC 16, Insurance Treasurer announced 
Insurance Contfacts Agents and Brokers" on 10 June 1981 that 
June 1977 tabled 16 September the Government had 

Contracts Stage I 
;) 

~AnnualRepgrt 
)980 I' 

o 
Child Welfare 

1980 not acceptednthe 
(, Commission's 

Discussion Paper 
No. 7lflsurance 
Contracts, October 
1978 

ALRC 11 Annual 
Report 1980 tabled 3 
December 1980 

18 Feb. 1979 Discussion Paper AiRC 18, child 
No.9 Child "Welfare 
Welfare: Children in 
Troub/e, May 1979 

J' . \ l. P 
DISCUSSIOn "aper() 
No. 12 Child .. 
Welfan~: Child 
Abuse and Day 
Care, May1980 

().~ 

recommendations. 
Questions of e~lended 
. credit to brokers to be 
kept under review. 

To be tabled 
soon 

o 

Complaints Against Police (ALRC ltand 9) ... 

·44. On 26Feb~ary 1981 the Commonwealth Attorney-Genera1i';ltr.od~ced legisl:tion, 
into the Australian Parliament based substantially on the CommISsIOn s reports. The 
legislation followed {he basic scheme proposed by the Commission :. ,. 

• establishment of an Internal Investigation Division of Police; '.. .. . 
• provi&lon forc th~f Commonwe~lth. Om9udsman to be a neutral reCIpIent and,m 

some cases,investigatorof conwlamts; and ... .., . " 
• establishment of a Police Disciplinary Tribunal whose presIdent wIll be a Judge. 

Cp~plaints (Australian Fed~ral Police) Bill 1981 Hansa~9 Senate;:, 2(i February 1981 , 170. 

1 

- .--- - -------------~--------------~~ 
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There is provision for notification of all complaints to the Ombudsman. If the Ombuds­
man is dissatisfied with the report of the Police Investigation Division on a complaint, he 
may ask for further investigations or he may carry out investigations by his own office, In 
special circumstances, the Police Commissioner and the Ombudsman may agree that 
either the Ombudsman or a person outside the investigation division should make initial 
investigation of a complaint. If the Ombudsman and the Police Commissioner cannot 
agree on this matter, the responsible Minister is to decide. The Ombudsman is em­
powered to recommend that criminal disciplinary proceedings be brought against a 
policeman about whom a cQmplaint has. been made. I( the Commissioner does not agree 
with this recommendation, the matter is to be referred to the Attorney-General for 
decision. Criminal oharges against a police officer may continue to be brought in the 
ordinary courts. I).isciplinary charges are to be dealt with by the new Federal Police 
Disciplinary Tribunal. 

45. In his Second Reading Speech, the Attorney-General indicated the points of vari­
ance from the Commission's proposals. The two more important differences were" as 
follows: 

,,-==.- The Commission had proposed that the Ombudsman should have a general power 
to conduct his own investigations i~pecified cases. The legislation envisages a 
slightly more limited role for the Ombudsman with the Minister as the"umpire where 
the =Omoudsman and the Police Commissioner disagree . 

• The Gommission envisaged the Ombudsman having a power in extreme circumst­
ances to ensure that a charge was laid against a police officer by making a formal 
recommendation to such effect. The legislation provides that, where the Ombuds­
man and the Police Commissioner do not agree about whether·J changes (either 
criminal or disciplinary) should be broughtagflinst a member, the question is t.o be 
determined by the Attorney-General. . ',," I .,' 

Coinciding with the Complaints Bill, the Attorney-General introduced a further Bill to 
amend the Australian Federal Police Act 1979 in order to implement two further recom-
mendations of the ALRC.4 These dealt with: . , 

? 

• provision for vicarious liaoility by the Commonwealth for the conduct of police .,. 
officers in the course of their duties; and " 

• provision requiring identification numbers and address of police in uniform. 

The origin of the rule, that the Commonwealth was not liable, as an ordinary employer is, 
for the acts or omissions of police officers was described, analysed and criticised in the .. p 

Commission's reports. In advance of federal.legislation, the Queensland Police Act was f<. 
amended to provide for vicarious liability for police. Legislation has since been in­
troduced in other States, 

<~:~ 

46. The Complaints (Australian Federal Police) Bill 1981 and the Australia Federal 
" Police Amendment Bill were passed on 5 March 1981 in the Senate and on 24 March 1981 

in the House of Representatives. The Bills were assented to on 9 April 1981 but, have still 
tope proclaimed. 

CriminalIn~~stigation (ALRC 2) . " 
47. The Criminal Investigation Bill 1977 was introduced into the Parliament on 24 
March J977. When the Parliament was dissolved in November 1977' the Bill lapsed. 
However, the Attorney-General announced on 15 July 1918'1hat he was reviewing the Bill 

Q .. 0 

4 Hansard, Senate, 26'February 1981,172. 
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in light of public comments, the views expressed and discussions that had been had with 
persons and organisation!:> having a relevant interest. In a statement at a conference in 
Sydney in 1979 the Attorney General indicated that an interdepartmental committee had 
been set up, comprising those; departments concerned with the problems presented by the 
Bill ana chaired by an officer of his Department.s The Commission understands that the 
interdepartmental committee is close to finalising its deliberations on the revised Bill. A 
number of the provisions of the Commission's report have been adopted in legislation 
enacted by State and Territory legislatures. Details of these are set out in the 1979 Annual 
Report.6 The decision of the High Court of Australia in Bunning v. Cross

7 
adopted a new 

common law test for the exclusion of evidence wrongfully obtained by the police which is 
materially similar to that I?rOposed by the Commission and reflected in the Criminal 
Investigation Bill. The Bill, and in particular the Commission's proposals concerning the 
use of tape recording in the investigation part of police work, was the subject of a recent 
editorial in the Criminal Law JournaL 8 Referring to statements made on this subject in 
October 1980 by Mr. Justice McGarvie of the Victorian Supreme Court, the editor made 

the following comment: 
These references by Mr. Justice McGarvie are a timely reminder of the importance that ought 
to be attached to a thorough investigation of use of tape recording, particularly in the in­
vestigative part of police work. It is hoped that when the matter comes squarely before the 
Federal Parliament when it considers the Criminal Investigation Bill, that Parliament will give 
a lead by introducing statutory control over investigations at least to the extent of requiring 
the use of sono recording equipment in circumstances to be defined in the statute. There is 
probably nothing quite so unedifying as the constant attacks and counter attacks on con­
fessional statements t~ndered by the police in the courts and the strong suggestion coming 
through in many of the trials that what are popularly called yerbals are in fact a form of 
perjured evidence, at least in the assertism of the defendant. If anything can be done at all to 
avoid the harm that such suggestIons must do to police investigators and to the criminalju·stice 
system itself then very few police or defence counsel would raise objections to the use of this 

obviously necessary facility in investigatiol\~ 

Alcohol, Drugs and Driving (ALRC 4) 
48. The Motor Traffic (Alcohol and Drugs) Ordinance 1977 (A.C.T.) No.17 of 19772 

based with minor exceptions on the Commission'S fourth report, is now in force in the 

Australian Capital Territory. 

h Insolvency: The Regular Payment of Debts (ALRC 6) 
49. The Commission'S sixth report, Insolvency: The RegularPaymertto! Debts, was 
tabled in Federal Parliament on 4 November 1977. The Commission proposed that a 
regular payment of debts program be established to en~ble hon-business debtors to pay 
their debts by instalments over a period of up to three years. Arrangements ora similar 
nature have operated sU9cessfully in the United States for over forty years. Further 

5 Proceedings of the Institute of Criminology No.41, The Problem of Crime in a Federal System, University of 

Sydney, September, 1979,77. 
6 ALRC 13,7. 
7 (1978) 52 AUR 561. 
8 Crim U Vol.S, No.3, June 1981, 125-127. 

I 
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particulars of the Co~missioh'S recommend . 
1977:9 The report is under consideration b t~~o~: can be found i~ the AnnualReport 
AffaIrs. It has also been noted by the St Yd· C part,?ent of Busmess and Consumer 
Affairs. . an mg ommittee of Ministers for Consumer 

50. Some of the basic recommendations of th C .., 
South Australia in the Debts Re a men e omn:lssIOn s report were enacted in 
Act has not come into force InP 19Y80 [t Allct ~978, noted In the Annual Report 1979.10 The 

.1 t· ., 0 owmg a change of G e ecton, the Government of South A t r . overnment at the general 
c~aim the Act at present. Speaking in ~~erBI:' annou~ced t~at it had d~cided not to pro­
ntty Welfare and Minister of Consum A s ~mates ommlttee, the MInister of Commu­
Government<fW~shed to examine the ~r er~~rs, th; ~on. J.C. Burdett, indicated that the 
federal Bank.~uptcy Act! I before ro I .P . . on 0 t e most recent amendments to the 

!~t added. th~he Act will not b~ re~ea~~~~1tt~~If~btls repayment Act 1978. The Minis­
. ~pportumt'y~ls clearly there to proclaim it ·f ·t dee t on the Statute Book so that the 

tlme.
12

. 1 1 oes appear to be appropriate at some 

Human Tissue Transplants (ALRC 7) 

51. The A.C.T. Transplantation and At· . D~c~mb~r ~978. The Ordinance is based ~: ~my OrdIna~ce 1978, came into effect in 
mISSIon m Its report. Legislation based on th:~ draft. O~dl~ance proposed by the Com­
also been enacted in Queensland and th ommlSSlon .s recommendations has now 
Le¥islative Council Select Committee has r:c~~rthern Terntory. It; South Australia, a 
tatlOn of Human Tissues Act 1974 (S A) d ~en~ed t~e redraftm~ of the Transplan­
'death' as proposed in ALRC 7. The d . ft I a~ t. e a optIOn of a umform defhlition of 
~IJd~r, consideration in several ~ther S~~tese1~slatIOnf{oposed bY.the ~ommiS's~bn is also 
In-\! lCitoria in the near future. . ", . seems at such legIslatIOn will be adopted 

Unfai~ Publication (ALRC 11) 

52. 'Fhe Commission's report which wa t bi d sider~tion by the Standing Co~mittee of s a e on 7 June 1979 has been under con-
DetaIl~lof the Commission's proposals Common~ealth and State Attorneys-General. 
March 1981, the Commonwealth At are set out m. th~ 1979 Annual Report. 13 On 18 
ment's belief that it was desirable th!~r~:tGe~era\ mdicated that it was the Goyern~ 
Australia. As defamation law was rim . ama IOn aws should be uniform throughout 
agreement of the States was neede~ be;;tly a ~atte: for the States, the co-operation and 
General indicated that the issue of uni}~ umdor:mlty ~ould be achieved. The Attorney­
Standing Committee in 1979 shortl ft rmh e amatIOn laws had been raised at the 
Commission was presented. At the J%Jyal;~ot e r~por~ by ~h~ Australian Law Reform 
government should determine its attitude to ~eetm? t .e MInIsters had agreed that each 
making the law uniform throughout Aust r ~hmxor Issues that would be involved in 
___ .,....",.. __ . _ . ra la. . e ttorney-General went on to say that 

9 ALRC8'j27-8. 'I 

10 ALRC 13,26 
11 Bankruptcy Act 1980. See Annual Report 1980 ALRC 17 26 
12 ParliamentOlY Debates, South Australia 9 Oct~ber I ,. . 26 November 1980,2209 Legislative C~uncil 980,437 (House of Assembly. Estimates Committee B). Cj. 

IJ ALRC 13, 27~28.· • 
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he understood that most States had carried out this exercise and it was hoped that the next 
meeting or the Standing Corruuittee would be ina position to discuss the question ~n 
detail again and resolve areas of difficulty ide.ntified by the States,. Senator ~urack sa~d 
that he believed that the present unsatisfactory state of defamatlOn laws m AustralIa 
should not be allowed to continue. He said that he would give high priority to the task of 
achieving uniformity and while that might some time .off, it was a goal worth striving for.

14 

53. At the meeting of the Standing ·Committee held in Canberra in April 1981, the 
Attorneys-General agreed that they would give priority to the examination of proposals 
for uniform defamation law in Australia. All Ministers agreed that there was a need for a 
uniform law and that they would work towards it. They felt that while it might not be 
possible to achieve full uniformity on a defamation code it should be possible to reach 
early agreement on a number of the issues. Officers had been asked to prepare a paper for 
the next meeting identifying these issues. IS 

Privacy and the Census (ALRC 12) 

54. The Commission's report on this subject was tabled in Parliament on 15 November 
1979. Details of the Commission's proposals are set in the Commission's Annual Report 
1980.16 Details of the Government's response to some of the proposals made by the 
Commission are also set out in the Annual Report 1980.17 On 10 September 1980 the 
Treasurer made ai, further statement on other aspects of the Commission's report.

IS 

55. The Treasur.er referred to the Government's decision not to accept the Commis­
sion's recommendation that information on identified persons .and households should be 
transferred to archives with access for mQ.st purposes forbidden for 75 years. As a result, 
census forms and information relating to identified individuals and households would 
exist only for the period required to process data. The Treasurer said that during that 
period it would be difficult and costly for the Australian Bureaulo"()f Statistics to locate a 
particular form and, since this time will be quite short, it would be difficult to s~e that the 
granting of access to indi.viduals would serve a useful purpose. The Treasurer saId that for 
these reasons the Government had decided not to accept the Commission's recommenda­
tion that provision be made for such acce,SS. The Treasurer added that for similar reasons1 

the Government had not accepted the Commission's recommendation that individual 
informatioIi should be abie to be disclosed with the written authorisation of the person or 
persqns concerned. Other points made by the Treasurer in his statement were as follows: 

• The Governmentagre.ed with the Commission's proposal that the Statistician 
should be authorised to release for statistical purposes samples of coded census data 
from which all personal identification has been removed and for which the Statis­
tician is satisfied that individuals or households cannot be identified. 

• In respect of the Commission's recommendation, that the precise w?rding of census 
questions should be included in regulations, the Government deCIded that Census 
regulations will continue to contain only a description of topics to be included in 

--------,;r'.) 
14 Press Release by the Attorney-General, Canberra"IS March 19S1 (19/SI). ' 
I~ Release by,the Attorney-General, Standing Committee of Attorneys-General, Canberra, 10 April19S1 (20/81). 

16 ALRC 17, 27-2S. 
17 ALRC 17, 2S-29. 
18 Parliamentary Debates, House of Representatives, 10 September 1980, lOS 1. 
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the census. However, in recognition oCthe need for members of parliament to be as 
fully informed on such matters as possible, the Government would ensure that 
detailed background information on topics and near final questions will be tabled at 
the same time as regulations. 

• The Government recognised the need to inform the public of the importance of the 
census, to explain the uses to be made of the statistics and to make known the 
measures taken to ensure the confidentiality of information provided in order to 
encourage co-operation in answering census questions completely and accurately. 
For this reason, the Government agreed with the Commission's recommendation 
that a statement concerning the importance and value of the census should be 
delivered to each household on, or shortly before, census day and that a substantial 
public awareness campaign should be conducted prior to the census. 

• The Government accepted the Commission's view that procedures should be avail­
able, for those persons who wish to use them to ensure that personal information is 
not seen by either the occupier of the house or the collectors. The existence of a 
personal form (for people who do not wish the occupier of the house to be able to 
see their information) and a special envelope system (w~ph the collector is not 
allowed to open) will be made widely known. I,'. 

• The Government agreed with the Commission that certain aspects of the Censu~ 
and Statistics Act 1905 concerning penalties, prosecution procedures and some 
other adI1,1inistrative aspects require amendment. 

• In respect of the Commission's proposal that a Parliamentary Committee be estab­
lished to.conduct a detailed examination of the likely cost and effectiveness of using 
a mail-back system for censuses after 1981, the Government decided not to ar-cept 

II this proposal but to ask the Statistician to carry out the type of investigation 
proposed by the Commission anc!, to report his findings to the Treasurer. 

• The Government agreed with the view of the Commission that a detailed examin& 
ation needs to be undertaken of the problems encounter~dby Aboriginals 'and 
people of overseas origin in Gompleting census returns. The Q'overnment considers 
this to be a matter for the Statistician to continue to investigate as part of his 
p.r.eparations for the taking of the census. On 30 April 1981 the Treasurer introduced 
into Federal Parliament the Census and Statistics Amendment Bill 1981 19 to amend 
the Census and Statistics Act 1905 to incorporate the decisions announced in 11is 
!;tatements of 20 November .1979 and 10 September 1980. The Bill was passed on 7 
May 1981. ,co,. 

Lands Acquisition and CompensatioQ (ALRC 14) 
~ " 

56.rhe Commission's fourteenth report, Lands AcquisitIon and Compensation was 
tabled, in Parliament on 22 Apri1198m Details of the Commission's proposals are set out 
in the i~nnual Report 1980.2Q The report has been under consideration by the Department 
of Administrative Services. A 0Umber of the Commission's proposals have been imple­
mented II} the Northern Territory.21 This legislation was based on the proposals set out in 
the Commission's discussion paper Lands Acquisition Law: Reform Proposais.22 Many of 
the proposals in the discussion. paper were incorporated in the Commission's report and 
are now under consideration for adoption as Commonwealth legislation. 

,~ 19S1 Parliamentary Debates, House of Representatives, 30 April 19SI, IS54. 
2°ALRC 17,29-30. 
21 Lands Acquisition Act 1978. 
22 ALRC DP5 
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Sentencing of Federal Offenders (ALRC 15) . 

The Commission's intedm report Sentencing of Federal OjJenders was tabl.ed 10 ~:~liament on 21 May 1980. Wetails of the Commission's proposals are set out 10 the 
Annual Report 1980Y r. . . 

. h Commission's Interim Report was mixed. DlsproportlOnat~ atteIl-

~i~n !~s~~~~e i~o s~;e media coye~ag~ to the res~lts of tt;;: j~~;~!~l !~r:'Ze~~i~~e ~fs~;a~! 
capi~al pU!1is~~~n!. o~h;ri?~~~~:~I~~i~~r~~~s;a~o~ee~eeldson 30 May 1980. The confer­

~~~I~::~I~~d tha~ the various administra!ors of the Pr~sons, probatt~~r"t~~ i,:'j~~~ps~~; 
t 1 date to make a detalled co-operatIve assessmen 

~ef~~:f~p~e~~~:i~m of the Commission's proposals as they rel~te to C~:rectional 
Services matters and to lay the foundation for a common State/Ter.rItory ~OSI Ion. 

. . C ". es to hold publIc hearmgs and close 

~~~su~t~?~~C~~th~~:!t~n~~i~l~, a~~:~~~~~~e~~t~1~P~ thr~~f~~u~~!~a~~af~~~~~~ ~::~:: 
raised by the interim report before presentIng 1 s na rep . . . th 
will be dealt with in the final report. These are outlined in C~apter 13 o~th~reporf ~n ~ 
Sentencing of Federal OjJenders.24 For a summary or the?e Issues see t e n.nu.a e~o;e 
1980 2s Although the Commission's report was an InterIm one, the CommIssIon m 
final'recommendations and tendered draft legislation attached t~the report: 

o to establish an adequate Common~ealth vic~im compensatIOn .sch~~eJ I ff nd-
o to give guidance in the use of imprIsonment 10 the case of convlcte e era 0 e 

o ;~sia~fI1tate the use of non-custodial sentencing options w~ere appropriatt for pe~ 
sons convicted for offences against Commonwealth laws, mcludmg, ~ a ~ng te~. 
aid the establishment of a day fine system, modified to meet the nee s an con 1-, .. 
tions of AustralIan SOCIety. 

JJ 
Insurance Agents and Brokers (ALRC 16) . 

60. The Commission's report was tabled in Parlia~ent on 11 Se1?te.mb,er ;:80. ~eit~lso~~ 
the Commission's recommendations are set out.m the. CommIssIon s nnua mentdid 
1980 26 On 10 June 1981 the Treasurer announced 10 ParlIament that the Gov~rn . 

. . ose to im lement the recommendations contained in the. report. 27 T . e Treasurer 
~?J Ph~!ever for';'hadow the possibility of legislation to deal ":lth one part~cular proh-

rr: discussed in the report. At present brokers are able to mvest or ot erWlse u~e 
leremiums and other moneys entrusted to them for their own benefit. The Treasure~ satd 
fhat this problem warranted special attention and i~dica!ed that. he WOUld. b~ mtkl~gI a 
further statement on the matter following consultatIOn WIth the ~nsu~anc.e In us ry.. n 
the meantime, the Western Australian Parliament h~s pas.sed leg.slatI~:m Implen;~~I~¥k a 
s stem ofbccupational control of brokers engaged In sellIng general msuranc.e. . ~ 1 e 
the draft legislation attached to the Commission's report, the Western AustralIan leglsla-

23 ALRC 17,30-33. 
24 ALRC 15, 305-320. 
2S ALRC 17,38-39. 
26 ALRC 17,33-34. • ., 
27 Parliamentary Debates, House of Representatives,. 10 June 1981,3417. 
28 id 3418 
29 G~neral Insurance Brokers and Agents Act 1981 (W.A.). 
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tion requires brokers to be licensed and makes professional indemnity insurance a condi­
tion of obtaining a licence. The legislation departs from the Commission's proposals in 
approaching regulation by way of licensing rather than registration and in aHowing the 
Licensing Board to refuse a licypce on the basis of the applicant's character or lack of 
qualifications. The legislation~so requires agents who sell general insurance to register 
with the Board. The governments of New South Wales, Victoria and South Australia have 
indicated that they intend to introduce legislation regUlating insurance brokers. A private 
Members' Bill, Insurance (Agents and Brokers) Bill 1981~ was introduced by Senator G. 
Evans on 28 May 198 J.3o 

" 
Child Welfare (ALRC 18) 

61. Background to Report. The Commission's report arises out of a reference given to the 
Commission by the Commonwealth Attorney-General on 18 February 1979. The Com­
missioner in charge of the Reference was Dr Seymour who was app·ointed a part-time 
member for the period 19 March 1979 to 30 June 1980. The Commission is grateful to the 
Australian Institute of Criminology for allowing Dr Seymour to continue his association 
with the Commission beyond 30 June 1980 to bring the Child Welfare report to con­
clusion. 

62. Under the terms of reference the Commission was to inquire into child welfare law 
and practice in the A.CT. Although the report deals only with the ACT., many of the 
issues which are addressed in the Territory are the same as those being considered 
elsewhere in Australia and overseas. The issues raised by the reference are numerous and 
complex, and the Commission is engaged in extensive consultation with relevant mem­
bers of the local community. In preparing the report the Commission placed special 
emphasis on children's views. 9bviously, it was of the utmost importance to endeavour to 
obtain the views of the most affected. Accordingly the Commission arranged a series of 
visits-to a number of A.C.T. schools in order to obtain the opinions of young people. 
Discussions were also held with children in homes run by organisations such as Dr 
Bamardos and in the Quamby Children'S Shelter. 

63. Scope and Arrangement of the Report. The terms of reference specifically required an 
examination of child welfare laws and practice in the AC,T. Hence the report is not 
confined to aitl analysis of the relevant legislation. In undertaking the task delineated by 
the terms of reference, the Commission concentrated on the problems of children in 
troub~e. Most of the report is concerned with procedures for dealing with young offend­
ers, neglected, abused and uncontrollable children. Because reforms in these procedures 
will be of little value unless the supporting welfare .. services are functioning satisfactorily, 
it was necessary to combine recommendations regarding children in trouble with an 
analysis of the operation of A. CT. welfare agencies. Accordingly, a chapter of the report 
has been devoted to an examination of the organisation and integration of welfare 
services. In addition to reviewing methods of dealing with children in trouble, the report 
also considers child care and the employment of children. The report includes proposed 
new child welfare legislation for the AC.T. 

64. Tile Commission's Proposals. The Commission's principal reform proposals include: 
• Young offenders. The law relating to police powers and Court procedures should be 

clarified and simplified. Provision should be made for the monitoring of coprt 

JO Parliamentafy Debates, Senate, 28 May 1981,2258. 
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orders and for these orders to be reviewed by the court. The court should have 
greater control over its orders and so reduce administrative discretion. It should 
also have the power t9 appoint a legal representative for a child if it thinks fit. 
Finally~,the range of measures available to the court should be increased. Also a 
closed ihstitution should be established in the A.C.T. as an ultimate measure for 
dealing with children in trouble. 

.. Childnm ill need of care. A new form of procedure, to be known as care proceedings, 
is recommended for dealing witn children previously deal(with as neglected or un­
controllable. New procedures llnd special new measures ate necessary in order to 
separate these children, for whom the sole consideration is their welfare, from 
young offenders. Here too, there should be opportunity for court review, and an 
obligation on the Childrens Court to review its care orders annually. The necessity 
of avoiding court action for non-offenders requires the development of pre-court 
services. It also requires that the groun,?sfor declaring a child to be in need of care 
be narrowed. The definitions should focus on harm, or the likelihood of harm to the 
child. A new, independent official, the Y'outh Advocate, should be created. It should 
be his duty to consider whether to initiate care proceedings', and to assist the court 
by monitoring its orders. 

., Child abuse. There should be provision for voluntary notification of suspected cases 
of child abuse by anyone, and for compUlsory notification by certain professionals. 
A holding order is recommended in em.ergency cases of suspected abuse. 

• Child care. A clarification and simplificfdlon of the licensing of child care facilities is 
recommended. I', 

• Employment of children. Recommendations are made regarding a new system of 
limited intervention in the employment of children. Those recommendations recog­
nise the need for children to be protected frQm exploitation while not diminishing 
unduly their scarce employment opportunities". 

• Welfare services. Proposals are made which aim to achieve a more integrated and co­
ordinated welfare system in the A.C.T. 

Current Projects 

65. The following ta15le sets out in summary form details of the Commission's current 
references. Additional details about these references are set out in paragraphs 66 to 93 
below. The Terms of Reference at present betore the Commission are set out at the end of 
this report in Appendix B. 

TABLE 4 CURRENT REFERENCES 

Reference Date received ConsultatiVe papers Expected date of completion 
_-'O-________ ---------;;.......;;~".---..:...-----=---~-----

Privacy 9 April 1976 Discussion Paper No.2 Early 1982. Reports completed on 
Privacy and Publication Unfair Publication: Defamation and 
- Proposals for Privacy and Privacy and the Census 
Protection April 1977 

DiscussiOi1 Paper No.8 
Privacy al1d thfi,~Census 
April 1979 

Discussion Paper No. 
13 Privacy and 
Intrusions, June 1980 

------------
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TABLE 4 CURRENT REFERENCES CONT. 

Consumers in Debt 10 May 1976 
Stage II - Debt 
Recovery and 
Insolvency 

Insurance Contracts 9 Sep. 1976 
Stage II 

Access to the Courts I Feb. 1977 
(Standing to Sue and 
Class Actions) 

Aboriginal 
Customary Laws 

Sentencing 
Stage II 

9 Feb. 1977 

II Aug. 1978 

Discussion Paper No. 
14 Privacy and Personal 
Information June 1980 

Discussion Paper Early 1982 
No. 6 Debt Recovery 
and Insolvency July 
1978 

Issues Paper No.2-
Insurance Contracts 
June 1977 

End 1981. Report on Insurance 
Agents and Brokers completed June 
1980 (See Table 3) 

Discussion Paper No.7 
Insurance Contracts­
October 197,8 

Discussion Paper - Report on Standing: late 1981 
No.4 Access to the Report on Class Actions: mkf:t982 
Courts - I Standing: ... 
Public Interest Suits _ 
November 1977 

Working Paper No.7 
Access to Courts - I 
Standing: Public 
Interest Suits 
November 1977 

Discussion Paper No. 
11 Access to Courts -
II Class Actions June 
1979 

Discussion Paper Late 1982 
published November 
1980 

Sentencing: National 1983 
Survey. of Judges and 
Magistrates March 
1979 

Discussion Paper No. 
10 Sentencing Reform 
Options - June 1979 

ALRC 15 Sentencing of 
Federal Offenders 
(Interim) tabled 21 
May 1980 

1/ 
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TABLE 4 CURRENT REFERENCES CONT, 

Evidence 18 July 1979 

Debt Recovery and Insolvency 

Discussion Paper No. 
16 Reform of Evidence 

o~ Law 1980, October 
1980; Issues Paper No. 
3 Reform of Evidence 
Law, October 1980 

1983 

66. In its discussion paper Debt Reco'very anJ; Insolvency31 the Commission advanced 
tentative proposals for ,the reform of the debt recovery procedures in" the Australian 
Capital Territory. The paper also contained an outline of the principles which the Coin~ 
mission felt should apply to debt recovery procedures throughout Australia. 

'\ 

67. The principal actiVity in relation to this r~ference during the year concerned the 
New South Wales Debt Recovery Survey. In order to gain a more detailed knowledge of 
the operation of existing debt recovery systems and to provide comparative information 
to assist in estimating the costs of the Commission's reform proposals, the Commission 
conducted a detailed survey orthe debt recovery procedures available under New South 
Wales law. The survey was undertaken with the assistance of the New South Wales 

'Government and the New South Wales Law Reform Commission. The survey involved a 
detailed examination of the 'life' of some 2570 debt recovery actions commenced in New 
South Wales during the year 1975. The Australian Bureau of Statistics provided formal 
advice in the design of the survey sample and the survey forrn, the manner in which the 
survey was to be undertaken and confirmed that the sample of files actually obtained 
could be regarded as reliable. " 
68. Because of the complexities of the debt recovery procedures, it took quite a long 
time to make satisfactory arrangements for the preparation of data for a~alysis by c.om~ 
puter. The possible stages of a debt ~ecovery action are sequential to the point of en:t'ry 9f'-' 
judgment but can then involve a series of loops and branche~ if multiple post judgment 
enforcement steps are taken. The difficulties were resolved ,and. the preliminary results of 
the computer processing were delivered to the Commission early in 1981. 
69. Further progress 011 this reference front that point has been severely hampered by 
the staff ceilings imposed on the Commission. Two putstanding, references, Insurance 
Contracts and Debt Recovery, were due for completion at approiimatelythe same time. 
Staff numbers were and are such that it is was ,simply not possible to proceed to a final 
report on each refen;mce. The Commission decided to give priority to the reference on 
Insurance Contracts. Accordingly, work on the Debt Recovery Reference was suspended 
at the end of January and. is not expected to resume until mid July 1981. As a result of this 
interruption, a certain amount of momentum will have been lost. 

'. 

Privacy 

70. Public Consultation: Followin~ publication in Ju.ne 1980 of Discussion Papers 

31 ALRC DP 6, 1978. 
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(Nos.13 and 14) dealing with two broad issues raised by the Privacy Reference, namely 
Privacy and Intrusions and Privacycwd Personal In/ormation, the Commission embarked 
upon a circuit of public hearings and seminars on privacy laws. These took place in all 
parts of Australia during November 1980. Their purpose was to receive the opinions and 
com'ments of government officials, the professions, persons involved in health care deliv­
ery, educators, academics, computer professionals, experts in areas which might be affec~ 
ted by privacy laws generally, and of ordinary citizens who have experienced or who fear 
invasions or privacy in various aspects of their lives. In Western ~hstra1ia, the Commis~ 
slon. sat jointly with the Western Australian Law Reform Commission in the public 
hearing in Perth. A Commissioner of the Western Australian Commission. also attended 
the publichearing in Sydney. The Western Australian Commission.has terms ofrefetence 
"tpr a State law on privacy substantially identical to that given to this Commission. In 
other States there w~s 5\ose co~op~ration with ~tate colleagues ex~~lini~g privacy laws. 
In May 1981 a meetmgj,ook place mSyqney wIth members Qf the Vlctonan Statute Law 
Revision Committee which has a reference on privacy law. As a result of the public 
hearings, and of publicity given to the Commission's work over the period of the refer­
ence, the Commission has received hundreds of submissions, the overwhelmi~g number 
in writing, covering an enormous number of issues in the area of Privacy. 
71. Consultation with State and Commimwealth Agencies. Since its public hearings in 
November 1980,the Commission has continued its program of consultation with State 
and Commonwealth colleagues working in areas bearing upon privacy. Meetings and 
discussions have taken place with two State agencies examining privacy raw~ namely the 
Western Australian Law Reform Commission and the Victorian Statute Law Revision 
Committee. In addition, discussions have taken place with Mr Peter Bailey, OBE, Direc~ 
tor of the Human Rights Bureau in the Commonwealth Attoney-General's Department. 
Discussions with Mr Bailey have concentrated upon an exchange of views about a 

'iJ?--9ssible privacy protection role for the propos~d Human Rights Commission. Dis~ 
cussions with State agencies have considered progress reports on the Privacy Reference 
prepared by the Chairman and the Commissioner "in charge, an outline. of the draft 
report, recurring issues as indicated by the public consultation process and the inter~ 
national debate on privacy protection, guidelines for an approach to machinery for 
privacy protection in Australia, and the overall approach of. the Commission to the 
reference as it draws to its closing stage. In addition to discussions with State agencies 
and with the Commonwealth HU,man Rights Bureau, informal discussions with Com~ 
monwealth and State_Government officials at various levels occur on a regular basis as 
the Commission settles the final details of its work on privacy. 
,... ~\ Overall Approac{l and. Guidelines /01' Machinery. The r~search program of the· Com- . 
lak,sion, which is almost completed (see belpw} indicates that current laws for the protec­
tion of privacy in Al.!stralia in federal jurisdictions at."e inadequate, that a. general tort 
remedy would neither be adequate nor appropriate, and tli'at what J!1ay be needed is, 

, accessible,cheap cadministrative machinery, $upplementyd, 'in certain special Cases, by 
access to the courts'~· To cut costs, and to make maximum use of existing Commonwealth 
initiatives in the area ofradministrative law reform, freedom of information and human 
rights, the Commission is considering the desirability of recommending that a Privacy 
Commissionet be created withiniheframe,work: of the Human Rightfs Commission. The 
Terms of Reference t6 the Law Reform Commission contemplate a Jimited privacy law 
dealing, in the Commonwealth sphere, basically with the federal pUblic sector and in the 
Australian Capital Territory, with remedies in certain public and private sector areas. 
Within the public sector,a critical decision has already been made by the Government in 
the Freedoin of lnfornl~~ion Bill, namely, the decision to allow the private. citizen access 
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in certain circumstances to classes of government information. In the area .of information 
privacy, the Commission's Discussion Papers highlight this as the key provision adopted 
in North American and European information privacy legislation. The fact that the 
Commonwealth Parliament is moving towarqs adoption of this principle and that this is 
supported by all parties, assists the Commission in developing the principle of access to 
personal information in the possession of government. As for the purposes of meeting 
the requirements of the Freedom of Information legislation, government departments 
and agencies will be required to implement changes in their organisation and administra­
tive procedures associated with private citizen access, costs associated with introducing 
information privacy protections at Commonwealth Government level will be minimal. 
73. Scheme of Legislation. The exact scheme of the legislation to implement the Commis­
sion's proposals for privacy protection is not yet clear. Draft legislation implementing 
various alternative approaches and directions is being prepared. It is clear in the Com.,. 
mission's mind that any legislation should include general provisions which confer priv­
acy protection powers on a Commonwealth commission or agency for instance, the 
Human Rights Commission, establish a Privacy Commissioner, confer rights of access in 
the public sector, provide for annual reports, public education, review of standards and 
practices in certain designated areas and which might also include provisions relevant to 
intrusions by Commonwealth officers in certain areas. In addition there will be a need for 
amendment of some existing legislation. 

74. Further Research. At a later stage, meetings will be arranged with consultants selec­
ted for appropriate issues, State colleagues working on privacy protection and State 
officers nominated by Ministers for liaison with the Commission. The Commission's 
program of research on privacy will continue an4 will be conducted concurrently with 
the writing of the final report. It will be necessary in the second half of 1981, to spend 
time in Canberra for public consultations on issues raised by private sector practices in 
the Capital Territory, in particular, intrusive business practices. Discussions wiu also be 
necessary with representatives from various quarters of the private sector whose activities 
are regulated, in varying degrees, in the States but not in the Capital Territory and with 
government officials in Canberra to obtain advice about the final design of any legislation 
and to seek information on the impact of particular legislative requirements in various 
areas of record-keeping and investigative activity. The computer search and analysis of 
Commonwealth statutory provisions begun in 1979, and mentioned in the 1980 Annual 
Report was continued throughout this year, with particular emphasis on provisions rela­
ting to powers of entry and power to o!emand production of documents. As a result ofJhe 
research completed information received through the public consultation process, and 
discussions with State and Commonwealth government officials, the Commission has 
developed an approach to such powers in government officials which might involve 
recommen_dations for amendmep.t to existing legislation. In certain areas of official activ­
ity known~ to be R~rticuhfdy productive of privacy" abuse, specific controls' might be 
nec~ssary. But there will be no attempt to cover the field through general legislatiop 
controlling official investigative power. The key recommendation,that a Commonwealth 
body be invested with privacy protection pqwers, including the functions: of conducting 
on-going research; of making recommendations to government isolating areas of concern 
as they arise; and proposing particular legislative proposals directed at pr~~isely idepti­
fied areas of concern, would seem to make it unnecessary and undesirable to attempt, in 
the Report, to cover every existing power of entry and powers to demand production of 
documents and to analyse such powers in the abstract, with a view to theirinodification in 
the light of generally expressed privacy proteGtt6n principles. Res~arch papers in the 
areas of social security and taxation have W~ se~t1ed and thoroughly discussed with 
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~ommon~ealth officials from those departments. A detailed back d II 
Ing and Pnvacy has been compl t d d 'll h groun paper on Bank-
the banks and other interested pe~s~n:~ndWI s ~rtl~ be ~irculated to representatives of 
hopes to complete the final report by the en~r~~~I~:~I.ons or comment. The Commission 

lnsurance Contracts 

75. In 1980 the Commissio t bi d 't 
of the report Insurance Age;s ~n; ;r~£ep~2rt on the first ~tage of the reference. Details 

~::e~ommission is continuing its work ~: th~e;:C~~dO~tta~~ ~t t~~8~e~~~~~~ ~~fs°~i;; 
(9 th .. 

· :~: ~:~i~~l~~ :~etfa~~F[!~~r~~r~i~~:r~~:':.~';~~~~~~~~~r;:}a~~~~r~!~fi~ra?ce 
(I e c0f!1mencement, renewal and cancellation of insurance' es, 
• ~~cQleUrS-I·lonnsurfance, average, over-insurance, double insuranc~ and subrogation' 
G \,i .. " . S rom cover' , 
• discrhpination in the provision of insurance. 

The Commission's tentative view th ~ . . 
the discussion paper Insurance C~n~~act:'3~e orm of the law In thIS area can be found in 

76. ,lOuring the year the Commission has 'It d . d I . . 
pe~!.ally from within the insurance industry~~~S~ e ~l.e y hWlth Inte~est~d parties, es­
to ~,1i~9uSS a working draft of the final report Th ~m;.n~ssI~n as m.et WIt~ Its consultants 
an~l arrangements are being made for th' e ltra t na rep~rt IS ne.anng completion 
T' " e consu ants to prOVIde theIr comments and 

~Ef~::m::~~~~~~~Bi!~~~~~~::~~~i;!};~C~~~:!d:~~a~~¥ ~~s~:~:~s~~g o~: 
in~urance contract falling within the Ter~s Of~~f::{:~~m;~: ~he fnalYSIS o;f~Ch type of 

~t~~e:~:~~~~~n~~:!n:x~oe~~:t~~e~~~~~~~a;~!a~~~~~~~~~!~rm~aw~~~~~;Irater~:f~frfy~ 
Sentencing 

;~~li;;:;:nf~:~~iS~~~'~9i;cie~~t~~;~~\:e~t~n~ing of Federal Offen~ers was tabled in 
Rep t 3S B ~ . .' e In enm report are set out In the 1980 Annual 
to h~rd pUbli~r~!:~~::~~~~~ f~~~;~~~:~ifnnt~f i!s tfin.al report, the ~ommission intends 

¥~~'~~~i::::~s~ff:sis~ ~e~f~~~;:::h~n it ~~l ~~~~feP~:t~:::c~~~Wt~~at~:~~~p~~~~ 
report. These are set out iri Chapter 13' o· f tmh ~r to . questIOns not. covered 1n the Interim 

• . '. . . ',e In enm report and Include: 
correctlona! facI1I~les for tlle Australian Capital Territory; 

• non-custo~l~l optIons for the Australian Capital Territory' 
'. plea bargaInmg; , , 
• judicial review of prosecution decisions; 
• fines and means inquiry; 

32 ALRC 16. 
Jl ALRC 17, 33-34. 
J4 ALRC DP 7, 1978. 
l$ ALRC 17; 30-33. 
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4'; deportation; 
., -restitution and compensation orders; 
• criminal bankruptcy; 
• pecuniary penalties payable to the Commonwealth; . . ... 
f) non-custodial sentences such as work release, day trammg centres, dIsq~,ahficatIOn, 

confiscation and forfeiture, periodic detention, half-way houses, pUblicity of con­
victions; 

o pardons; . 
e special offender groups such as migr~n.t offenders, whIte. collar offenders, mentally 

ill offenders, women offenders, AborIgmal offenders,chIldren and young persons, 
military, drug and dangerous offenders; 

G rights of prosecutors to address the court on sentence; 
I:> pre-sentence -reports. 

Aboriginal Customary faw 

78. The Reference.This reference requires the Commission to enquire whether it ~?uld 
be desirable to apply either in whole orin pat! Aborig~n~l c~sto~ary law.t? AborIgmes, 
either generally or in particular areas, or only to those bVI.ng m tnbalconditIons. S?me of 
the issues perceived to arise from the referenc~ a.nd prevIOUS resear~h and field trIPS ~re 
noted in earlier Annual Reports.36 The Com.mIssIOn has taken the VIew that the .qu~stIOn 
ofland rights, which is one aspect of Aboriginal customary l~w, has ~een dealt Wlt~ m t?e 
reports of the Aboriginal Land Rights Commission37 so that Its attentIOn should pnmanly 
focus oD: other aspects of customary law. . 

79. Discussion Paper. On 30 November 1980 the C~mmission p~blished ~ DIscussion 
Paper calling for comment from inter7s.ted persons. Mter. drawmg attentIOn to s?me 
fundamental differences ,:between Abongmallaw and Au~trahan l.a~, the p~pe~. descrIbes 
traditional Aboriginal society and its law. It then deals WIth ~b?rIgmaLsociety.m ~ustra­
lia today and notes some of the problems £acing the CommISSl?~ when consldermg the 
question of recognition. These include the problem of reco~mtIOn of those aSI?ects of 
customary law which are secr.et and the questIon of harsh pUnIshments. Another dIfficulty 
is the substantialvariation in the extent to which traditional law today affects the manner 
in which Aborigines live. AboriginesV and part Aborigi?e~ throughout Australia h~ve 
adjusted in varying degrees to Europ~aI1q.9ontact. fhere IS,. meffect, a spectru~ ra.ngll}g 
from Aborigines living in r<::mote and Nlatively inaccessl~l~ places whos~ hf~ IS .s~Ill 
traditionally oriented to those Aborigines who have be7n hvmg. fo~ some tIme ~n. cItIes 
and other urban areas whose behaviour patterns and socIal orgamsatIOn ha'Ve a mmlmum 
of elements which could be described as traditional. Although there are probably no 
Aborigines today living a fully traditional life, the Discussion Paper suggests that there 
are a relatively large pumber of Aborigines who still,have regard to .aspects ofcuston;tary 
law in their daily lives. 

80. The Discussion Paper suggests that the rule which has long existed that the same l~w 
should apply both to Aborigines and non-Aborigines ~n Australia has led to difficu.ltles 
and that these difficulties .could be avoided by reform m two broad areas. The first IS to 

J~ ALRC 10,38-40; ALRC 13,36-31; ALRC 17,39-41. . 
)7 ,Aboriginal Land Rights Commission, First Report, July 1973, Parliamentary Parer No.138, Second ~eport. 

'April 1974. Parliamentary Paper No.69. 
J8 ALRC DP 17 
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make!egislative provision so that aspects of Aboriginal customary law CQuld be 
recogmsed by Australian law in both the civil and criminal fields. This could be effected 
by: 

• Extending existin~ defe.nces under the criminal law to take account of aspects of 
customary law whIch mIght affect the degree of gUilt. 39 

• Adjusting the !,ules of ~v~dence a?d mannet of conducting trials to cope with prob­
lems confrontmg AborIgmes durmg a tria1.40 

Ci) Permitting judge.s to have ~e!?ard to aspects of customary law when imposing sen .. 
. tence upon convIcted Abongmes.41 

• Providing ~or recog?ition. in the civil area, for example, enabling courts to have 
regard to trIbal.~arnages m such matters as claims by spouses against the estate ofa 
deceased Abor!g!ne, status of chil.dren, and payment of damages to the spouse of a 
~eceased .A?ongme pursuant .to elthe! 'Y0rkers'compensation legislation or legisla­
tIon prOVIdmg for compensatIon to vlctl1ns of motor accidents. In the area of social 
welfare and the adoption of childre~ there is also scoPe for recognition of custom-
ary law.42 . 0 

• Extending the ambit of the criminal law to make breaches of customary law offences 
under Australian law.43 

On the. question of punishments, the Discussion Paper exp,resses the tentative view that 
recogmtIOn sh~uld not pe~mit traditional punishments such as killing, spearing and other 
for~s o~ phYSIcal woundmg. However, whe? assessing of the degree of guilt or when 
considermg the s~ntence, the Court could conSIder whether the wounding was the result of 
a customary pumshment.44 

~I. The questions in the re~erence will not be solved merely by changes to the substan­
tlye law or to th~ laws of eVIdence or pr?cedu~e. Aboriginal communities c:lTe. experien­
cmg prob!ems w.Ith 0n::e~ces often occurnng dally. For that reason, consideration should 
also be ~lyen to p'rovIdl~g me~ns whereby Aborigines may administer justice in their 
cO~ll1?Un.ItI:s. :V~ue ma~ls.trates courts and other courts should continue to exercise their 
eXlstmg jUnSdlctI0ll;1 a lImIted aut~ority to deal with minor matters may help to restore a 
greater .degree of la'Y and. order m thes~ communities. The Commission suggests two 
altern~tlves for consIderatIOn .. Th~ first IS a scheme which seeks to utilise traditional 
authonty str~ctures. :h~..,second is an Aboriginal court with a limited jurisdiction similar 
to that exerCIsed. by justtces of the peace in the general community.4s Consideration will 
also ha~e.to be gIven to the pr~6cess of determining.~hich communitie~. should be entitled 
~o a.dmmlster such ~ sche!lle. Because of the CrItIcal role police play in the criminal 
jUst.lce systeI?, the DISCUSSIOn Paper also contains a number of suggestions upon matters 
deSIgned to Improve Aboriginal-police relations.47 

82. The Commission has also pUblished a summary of the Discussion Paper. Copies 

' •. J9 ALRC DP 17, para.l41-145. 
40 id., para.132-140. 
41 id., para.97. 
42 id.,para.l46. 
43 ibid. 
44 id., para;89~99. 
45 id.; p~ra.1l8-126. 
46 id., para. 127. 
47id., pa.raI47~159. " 
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were sent to all Aboriginal communities in Australia, to councils and advisors in t!Iose 
communities and to Government officials. The Commission was anxious to commumcate 
its proposals to both men and wom~n in I?ore remot.e comn:unities. It therefore prepar~d 
a further summary of its proposals In a sImple EnglIsh verSIOn. Tape cassettes spoken m 
both a male and female voice were made. Separate copies of the tape for men and ~~men 
were sent 10 157 communities whose population numbered more than 100. AddItIOnal 
copies were sent to regional offices of the D~partment ?f Abo~iginal Affairs and. the 
Aboriginal Legal Service in remote areas. The SImple EnglIsh verSIOn was translated mto 
three Aboriginal languages, Pitjantjatjara, Warlbiri, and Gupapuyngu, and sent to com-

" munities in those language groups. The Commissio~ is gratef~l to Mr ~tephen Mu~cke, a 
linguist at the Hartley College of Advance'd EducatIon, AdelaIde for hIS expert assistan~e 
in the preparation of the simple English version, the Reverend Vernon Turner at r~dIO 
station 2CBA FM for making the master tape, and to Ms Vanessa Elwell of the InstItute 
for Aboriginal Development at Alice Spri~gs and. Dr. P. I\;IcConvell at th,e School of 
Australian Linguistics at Batchelor for assIstance m arrangmg the translatIOns. It also 
expresses its gratitude to Mr Gordon Lanyipi, Mr Robert R?bertson, Mr Jeffrey Wheeler, 
Mrs Faye Bell and Mrs Iris Taylor for work on the tra!:lslatIons. 

83. Public Hearings. In March, April and May 1981 the C?I?mission ~eld .the. m.ost 
extensive round of public hearings it has yet conducted. In addItIon to heanngs m capItal 
cities in all States and in the Territories, the Commission visited many country towns and 
Aboriginal communities througho.u~ A~s~rali~. In all, 35 .c~ntres wer~:,isited over .a 
period of nine weeks. The commumtIes VIsIted mcluded tradItIOnal Abongmal commum­
ties, those which had experienced a considerable degree of European contac,t, and !~ose 
in urban environments. In order to obtain the views of both men and women In tradItIon­
al areas Ms Ainslie Sowden one of the Commission's research .0fficers working on this 
project, assisted Commissio~er Debelle, the. <?ommissioner in ~harge of the inquiry, in 
conducting the meetings. In many commumtIes, separate meetmgs of men and women 
were held. 
84. The Commission has received many submissions both in writing and at the public 
hearings which reflect differing and sOI?etimes. irre~oncilab~e poi.nts of view. There was 
considerable support for much of what IS contame? m the DISCUSSIOn Pap~r, although the 
suggestion that spearing and other forms of physIca~ ~ssau}t should contmue to be pro­
hibited in traditional areas is resisted both by Abongmes m remote areas and by some 
white advisers in those communities. The proposal for some kind of community court 
system has received considerable support, although there are~ifferences. of opini~m as to 
the most suitable form of procedure., On a number of occaSIons, partIcularly m more 
traditional communities, the Commission was asked to consider means by whfich Austra- .q 
lian law could provide support for. or create rules embodying, some aspects 0 customary 1!1 

, 
" 

~ . U~ 
85. The Commission will be continuing its research and consideration of the sub- ~1 
missions received. It is anticipated that the report will be delivered in 1982 or early 1983. ~ 

Access to the Courts 

86. The Reference. Details of this reference are set out in the <;ommission's 4,nnual 
Report 1977.48 It requires the Commission to examine th~ ~aw relatmg t.o t?e .st~ndmg ?f 
persons to sue in Federal and other courts while exercIsmg Federal JUrISdIctIOn or m 

48 ALRC 8, 33-36. 
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courts exercising jurisdiction under any law9f a Territory. It also requires consideration 
of the desirability of introducing class action~ in such courts. The Commission has dealt 
separately with each aspect of the reference. In 1977 it published both a Working Paper 
and a Discussion Paper dealing with issues for consideration in the context of standing. 
Those papers are noted in greater detail in the Commission's Annual Report 1978.49 On 
30th June 1979 the Commisst911 published a discussion paper on class actions. The 
Commission's Annual Report [9179 contains a summary of that paper.50 The Commission 
will be. publishing two reports on this reference, dealing separately with standing and 
class actions. co 

87. Standing. The 1980 Annual Report noted the considerable interest generated in the 
question of standing by the decisfon of the High Court in Australian Conservation Foun­
dation Inc. v, The CommonwealthS!, when the High Court by a majority refused to permit 
the Australian Conservation Foundation to bring proceedings to enforce the provisions 
of the Environment Protection (Impact of Proposals) Act, 1974 (Cwlth), Since then the 
High Court has had to consider the question on subsequent occasions.52 The issue arose 
most recently in Onus and Frankland v. Alcoa of Australia Ltd. 53 The appeal was argued 
in March 1981 and, at the time of writing, judgment is still reserved. The appeal is from 
the Supreme Court of Victoria refusing standing to Aborigines seeking-to enforce the 
Archaeological and Aboriginal Relics Preservation Act 1972 (Vic) .. 

88. Between March and :May 1981 the Commission conducted public hearings in capi­
tal cities throughout Australia, The Law Council of Australia expressed the view thatthe 
rules should remain in their existing form but, if the Attorney-General refused to grant his 
fiat to a relator action, it should be possible to seek leave of a court to institute the 
proceedings. This view was not, however, representative and most submissions (which 

,I included many by conservation groups) supported more liberal rules as to standing. The 
draft repbr( on standing is being considered by the Commission and it is anticipated that 
the final report will be published later in 1981. , 

89. Class Actions. In August 1980, at the extension meeting in Sydney of the Annual 
Conference of the American Bar Association, Commissioner Debelle delivered a paper 
analysing the representative action in Australia.54 He compared the representative action 
with the class action and suggested that an alternative to the class action which might be 
more suitable for Australian needs could be an extension of the representative action. 
Comments have since been made to the Commission suggesting that this might be a more 
suitable course than to implement the~<!lass action. At hearings on the question of stand­
ing conducted in Brisbane on 11 Ma:y:' 1981 representatives of the Law Council of 
Australia submitted that extension of the representative action was more appropriate for 
Australia than the class action. The Commission continues to receive submissions on the 
view expressed in that paper and on its Discussion Paper. It has been necessary to 
suspend further research on this aspect of the reference because of the commitment of 
research staff to other projects. Further research is yet to be completed before the final 
report can be published. At this stage, it would appear that the final report will not be 

49 ALRC 10,37-38. 
.10 ALRC 13, 37-39. 
~1 (1979) 54 ALJR 176, 
52 E,g. Ingram v. The Commonwealth and Peacock (1979) 54 ALJR 395 and Day v. Ping/en Ply: Ltd. (unreported) 

delivered 26 May 1981. 
53 Unreported at the time of writing. 
54 The paper is reprinted in 54 AU 508. 
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, 
published until 1982. In the meantime the Commission continues to monitor all develop­
ments both in Australia and overseas. 

Evidence 

90. Progress of Initial Research Program. The program for the reference was outlined in 
the 1980 Annual Report.55 The following progress can be reported: 

o Comparison of Evidence Laws. The comparison of legislation of States and Territories 
has been completed. The comparison of the decisions of the courts of the States and 
Territories is nearing completion. 

o Analysis 0/ Federal and Territory Courts. Backgn;mnd information has been obtained 
about the nature of the jurisdictions of the relevant courts, their use of juries, and the 
extent to which and the circumstances in which judges of FederalCourts sit in more 
than one State or Territory. c 

(!) Identification of Problems. A discussion paper was issued in October 1980.56 It at­
tempted to identify problem areas .and was circulated among judges and magis­
trates, legal practitioners, and university lecturers and tutors. 

Iii) Issues Paper. An issues paper was completed in Gptober 1980. It raised a number of 
conceptual issues.57 The paper has been circulateq for comment to interested per .. 
sons and organisations. .... • 

o Psychological Assumptions. The Commission has been collecting material from the 
substantial body of literature that is available and which is relevant to the psycho­
logical assumptions behind the laws of evidence. A Melbourne psychologist, Dr. 
Thomson, has been appointed a consultant for the reference. . . 

o Ethnic Issues. The reference has been publicised through the ethnic m,edia. 
o Impact of Technology. Discussions have been. held with ;persons involved in the 

computer industry and the micrographic industry. 
91. Discussions and Submissiolls. Following the distribution of the discussion paper and 
the issues paper, extensive discussions have been held with a larg~ .number of people and 
organisations including State and Federal judges and legal practItlOners. 

92. Preparatioll of a Comprehensive Draft Evideljce Act. Work has commenced on prepar .. 
ing a comprehensive draft Bill. The draft will enable the Commission to report,as the 
terms of reference require, upon: 

• whether there should be uniformity and if so to what extent in the laws of evidence 
to be used in the High Court, the Federal Court, the Family Court, and the courts of 

. the relevant Territories; and 
• the appropriate legislative means of reforming the laws of evidence and of allowing 

for future clJange in individual jurisdictions should this be necessary ... 
93. COllsultants. During the year consultants were appointed (see paragraph 32), A 
meeting has been held with consultants. to discuss the matters raised in the discussion 
paper and issues paper. Further meetings are planned as work 'on the reference pro­
gr~sses. 

SS ALRC 17, 43. 
56 ALRC DP 16 ~ Reform of Evidence Law. 
51 A.nm~al Report 1980 ALRC 17, 44. 
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Visits and Appreciation 

94. The Commission is maintaining its policy of reciprocal exchange arrangements with 
similar organisations in Australia and overseas. It is continuing its close links with such 
international organisations as the Commonwealth Secretariat, the Council of Europe and 
the Organisation for Economic Co-operation and Development. The many visitors which 
the Commission receives from within Australia and overseas enables it to strengthen its 
contac~s ~ith organisations andjpersons whose work is relevant to projects before the 
CommIssIOn. 

95. Appreciation. The Commission expresses its appreciation for the assistance provided 
by government departments, both Commonwealth and State, Australian Embassies and 
High Commissions and law reform bodies and universities in Australia and overseas. The 
CommissioIt .... has. also had the benefit of consultations with many distinguished judges, 
legal and oth-e'r scholars, Parliamentarians, members of the legal profession, tepresenta~ 
tives of industry and community organisations, government officers and officials of inter­
national organisations. These are greatly appreciated and assist the Commission in the 
effective discharge of its functions. 
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Auditor­
General's 
Report 

8 October 1981 

II 

.-' The Honourable the Attorney-General 
Parliament House 
CANBERRA A.C.T. 2600 

D~ar Attorney 
(j 

,? LAW REFORM COMMISSION 

I) 

~ 

FINANCIAL STATE~NTS 1980-81 

In compliance with section 35(2) of the taw::.'£eform Commission Act 1973 the Commis­
sion has submitted for my report financial statements, in the form approved pursuant to 
the provisions of section 35(1) of the Act, comprising- .. 

Statement of Receipts and Payments for the year ended 30 June 1981; and 
Statement of Assets and Liabilities as at 30 June 1981. 

Copies of the statements are attached for your information. 

I now report that the accompanying statements are in agreement with the accounts and 
records of the Commission and in my opinion- c. 

(a) the.statements are based on proper accounts and records; and 
(b) the receipt and expenditure ·of moneys, and the acquisition and disposal of assets, 

, by the Commission during the year have been in accordance with the Act. 
Ii 

Y dttrs faithfully 
D.:T. Hill 
Acting Auditor-General 

o 

,. 

Financial 
Statements 

THE LAW REFORM COMMISSION 

STATEMENT OF RECEIPTS AND PAYMENTS FOR THE YEAR ENDED 30 JUNE 1981 

1979-80 
$ 

2379 Cash on hand and at bank I July 1980 

RECEIPTS 

1980-81 
$ 

11 862 

906 800 Appropriation from the Commonwealth Government 
2498 Other 

1050600 
3417 ----

911 677 

499415 
37908 

3099 
51403 
25210 
55250 
82738 
10970 
44895 
25426 
8 133 

21009 
11345 
23014 

899815 
11862 

911 677 

PAYMENTS 
Salaries and payments in the nature of salaries 
Part-time members' remuneration 
Consultants' fees 
Fares 
TravelIingallowance 
Rental of premises 
Printing and stationery 
Office equipment 
Telephone and postage charges 
Library books and subscriptions 
Advertising . 
Car hire ." 
Freight and removal expenses 
Incidentals 

Cash on hand and at bank 30 June 1981 

1065879 

610 243 
'45871 
10400 
61923 
29515 
55250 

/., 78 332 
11 125 
45289 
26765 
13538 
22676 
10831 
33632 

0" 

1055390 
10489 

1065879 

We certify that, to the best of our knowledge, the above Statement of Receipts and 
Payments correctly reflects the cash transactions and is in agreement with the ac-

" counts and records of the Commission. . ./ 
, """'==,,~.-. 1.:' 

M.D. Kirby 
~)CHAIRMAN 

B.A. Hunt 
EXECUTIVE OFFICER 
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1979-80 
$ 

150 
II 712 

137918 
155444 

3343 

308567 

9683 

9683 

THE LAW REFORM Cdi\tlMISSION 
STATEMENT OF ASSETS AND LIABILITIES AS AT 30 JUNE 1981 

tJ 

~F -:~ 1980-81 
$ 

ASSETS 
Current Assets 
Cash en hand 150 
Cash at Reserve Bank 10339 
Fixed Assets 
Office furniture and equipment at cest 149043 
Library beeks and subscriptiens at cest 182209 
Other fixed assets 6445 

Tetal Assets 
i) 

348 186 

LIABILITIES 
Acceunts payable :~: ;: 3408 

Tetal liabmties 3408 

We certify that, te the best .of .our knewledge, the ~beve Statement .of Assets and 
Liabilities is in agreement with the acceunts and recerds .of th~_Cemmissien. 

o 

- I} 

o 

M.D. Kirby 
CHAIRMAN 

B.A. Hunt 
EXECUTIVE OFFICER 

I( 

,\, 

o 

o ":~ ~ ____ ,. __ 
--------~--~--~----~-------

Aboriginals 

Appendix A~' 
LAW REFORM 

SUGGESTIONS * 

Suggested need for the legislature to consider whether tribaraboriginals ought to be tried 
under ordinary (European) law. 

It is, ne deubt, a questien .of high legislative pelicy whether tribal aberiginals, whe are 
unable te understand the cencepts .of the .ordinary law, .ought te be tried under that law. As 
the law stands, they can be se tried if they are capable efunderst~nding the preceedings at 
the trial se as tQ be able te make a pre per defence. In the present case the matters stated by 
ceunsel fer the applicant did net previde any grq,und en which a reasenable jury ceuld 
held that the applicant was net capable ef,understanding the preceedings se as te be able 
te make a pre per defence. His obvieus lack .of sephisticatien, the gap between his man,.ner 
.of thinking and that .of the Eurepean, and his inability te understand the legal principles 
invelved are matters that will be relevant te the censideratien which the executive .of 
Western Australia will be called upen te give te this case. 
(Ngatayi v. nit! Queen (1980) 30 ALR 27, 34, )'vir Justices Gibo?, )'vIason and Wilson)' 

o 

Accident Compensation 

NatiOlzal Compeflsation Sclteme. Suggested need for the implementation of a comprehen­
sive national compensation scheme which would cover, amongst other things, personal 
injuries due to sporting activities: ,~ 

[TheJ.study ?f. ~ne ~mal1 area .of the accide.~v.p:;oQJem, na~ely pe~senal inj~ri~s. due te 
spertmg acttvltles, lllustrates hew the where field \ls bedevllled WIth techmcahtIes and 
distinctiens net related in any way te th.e needs .or deserts .of the victims. Many injured 
per$..ons weuld have 11.0 remedy at all in tert and few weuld be cevered under the alternative 
cpmpensatien s'ystems. In New Zealand, en the other hand, since 1 Apri11974 1974, every 
member .of the cQmmunity, whetfibPinjured as a result .of a sperting activity.or any other 
type .of accident, would be entitled te the benefits payable under the Accident Cempensa­
tien Act 1972 (NZ). The prepesals fer a cemprehensive' natienal cempensatien scheme put 
fQrward in 1974 by the Natienal CQmmittee of Inquiry intQ Cempensatien and Rehabilita­
tien in Australia (theWeedhQuse Cemmittee) have been pigeen-heled tee leng; it is time 
they were taken .out, dusted .off and put inte ep~ratie\n in this ceuntry. 
(Professor Ii. LUl1tz, .com. pensation for InjUri~ Due to Sport', (1980) 54 ~USlraliaf/ Law Jouma/S88, 
601) 0 

Il 

Periodical Payments. Suggested need for a system of periodical payments to be instituted, 
When awarding damages, instead of the present system of lump sum payment. 

I am usually disinclined t.o give unseught advice te the legislature but this case censtitutes 
in itself a streng plea fer some system .of awarding damages on a periedic basis similar to 
that which exists in Seuth Australia. Because .of the numereus uncertainties which exist 
here, the ameuntQf damages, Which I ultirrtately assess, is very likely te boe preved t.o be 
wr.ongand therefpre unjust either te the plaintiff or to the c:lefendants·and this will be shewn 

'cas the plaintiff's life unfQlds .. 
(Jabanardi y, A.M. 1', Fir~ and Gel/f!ral Insurance Company /..imit.ed. unreported, Supreme Court of the 
Northern Territory, 1'9 November 1980, Chief Justice Forster) . 

*This schedule contains sugge;:;tions for law reform which have come to the Commission's notice in the past 
year, The schedule is not meant to be exhaustive nor does it include proposals made by other lawreforni 
agencies. Although some suggestions are not new and may have been made previously; they are included 
because they give an indication of conCern about aspects of the law. Inclusion of a suggestion does not imply 
any opinion by the Commission about the merits or otherwise of the suggestion. 

J Cf. Australian Law Reform Commission, Aboriginal Cllstomary Law - Recognition? (ALRC DP 17) (1980). 
para.]33. . 
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\\ Adoption . . "11 
Su ested need for the establishment in the A.C.T. of an adop.tio~ register, alon~ ~he hne~ 

gh
g 

,. h' h . t' N S W· Victoria and South AustralIa, m orde,.- to faCIlItate re of t ose w IC eXls m ., ., . . . h Id I r· 1 t the 
unions of adult adoptees and their natural parents. LeglslatlO~ s ou a so J I(I?U ~ ~. 
rights of access to information on that register of the parties concerne mc" u. mg 
adoptees and natural parents). 

(Adoption Triangle, A.C.T.) 

Bill of Rights _. . 

Suggested need for a Bill of Rights to be incorporated into th~ Aust~alian Constltut~on .. 
It may be that Australia, like the l1nited Kingdom, nee~~.a Bill of Rights. Mt concIutslOn I~ 
h t to avoid irretrieva,ble breakdown in ,modern cond!~lOns, the c?m~on. aw mus ~om 

t a,. with the ·statute law and the constitution. A WrItten ConstitutIOn mcorj)orattn~ a 
~lr~f~ights provides the opportunity. But the judges must see~ ou~ and support ~h~ poliCh 
of statute law, rejecting a literal constru~tio?, i~ a statute's pohcy IS b.etter serve

t 
f y s~~e 

ejection They must approach the ConstitutIOn m the same way, drawmg ~ppor ro~ . 
r rinci le~ of the common law in favour of li~e and.libert~. If they ?o so, t e com~o~ aw, 
~hich~s the. judge's contribution to laW-niakl?g!\ydl surVIve. ~ut, If ~he oPP?rtum? IS.~Ot 
iven them or if they fail, the common law WIll Jom the colJectlOn of mterest~~g an IqUl ,Ies 

~hronicled 'by Sir William H?ldsworth i.n his If~siory of English Law. The BntIsh Muset:.m, , 
not the living world, will be ItS approprIate restmg-place. 7 • 

. ".\1 M orial Lecture' The Common Law Judge and the TWentl-
(Lord Scarman, 'Nmth Wli.fred FUr aga~ .. ebml B kdown?' (1980) 7 Monash University Law Review I, ethCentury - Happy Marnage or rretrteva e rea , ! ~ , 

15-16) ~ 

Constitutional Law , 

Suggested need for compr~hensive rpform of the Austraiian Constitution; .~. 
[T]here is nbw widesprefid recognition of t.he inadequacy or the presen~COn}tltu~I.on 'l'il;2 

,. to:r!r:~~Z~~~t~~~o:t~~~~~:~~tb~yt~~j~::~u~~~~:~s~~~rptr~~t~t~~~~~~rd °bes~~ ~f~ifY the 
, ~enate's powers p~l.rticula,rly the power, dire?tly or mdlrectly; to bnng, down ~ g~vemme~t 
h~ving the support of the p~£~~~ ~~~~~eb~'~ir~u~~~~:dt~~dS~~~~~:d~s~~~ta ~~:~ o~ 

'WIthhold sUPP:?,' ... fT]he p t be adopted . with elections for all parliaments to be held 
fi.xed-;erm par lam:n s were 0'11 continue t~' be a need for an 'umpire' i.e. Go~ernors-
SIm:~;:r~~~~~e~~~;~~~~s,~~e next priority should be the ,Preparatiol1 ~nd a.do~tlOn of a ~et nt - or a codiflcatiod - of the power and the discretIOns o~ these umpIres: •. 

f
. Th~ 

~~ne:al· feat~r.e of the proP~:~i~~~:fi~~i~;e:.~~~~ d~~e:~:;:dr~;:~ i!~e~h~o~~~ ~f 
gov~r~mle:nts P~:~t1~ J~~ ~~:rWise .... [NJowhere in the present constitution is the citizen 
e~~ par Ia~e i· ht to'vote The right to vote, and th~ concept of one Yote, one ~alue 
:~~~~d b~fe~~~~i~~d in the ~;~~titution itself as a gua'rantee of the citizen's status and fights 

in this regard. :, . . . ~ , (1980) 2 Ch . 
(M . A F . Monash University. 'An Order of Priorities for ConstItutional Ch~nge , ange, r . arran., .. . , 
2-3) 0 - , 

Contempt of Court ", . " 

Sllggested need for reform sf the law of contempt o~ cQurt.. y. .' • 

. , 1n criminal cases tne rule has been that the medla must refram. from pUb}IShII,lg matenal 
that could prejudice a:fafi- trial ,?y a jury, This role should contmue, and mgeed cou.l~ be 

. \ 
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strengthened with more prosecutions, though there is scope for limiting its initiation to the 
Attorney-General and limitil1g penalties. But the same rule should nota:pply to civil cases 
being t~ied by a jUdge alone. The reason is that juries have not had the same training as 
judges and are not as capable of shutting out prejudicial material ... The other area of 
contempt that causes problems is the confidentiality of sources .... The new English Bill ... 
provides that journalists can protect their sourCes except when this conflicts with the 
interests of justice, national secl~dty or the prevention or disorder of crime ... the thrust of 
the provisions is on the right track. ... The law of contempt as it stands is inhibiting free 
discussion, and needs to be reformed. The reform is needed not only to enhance the 
freedom of the Press to publish, but to"enhance the right of the citizen to be informed . . ,. . 1'\ 
(,The Canberra Times', 15 June 1981,2 ('Cofl.empt ofCourt'»)2 ", '. ~/ 

Courts 

Suggested need for a review of 'the jurisdiction of Australian courts and the problems 
stemming from the dual Federal/State system. 

. It is at the beginning and the end a property dispute. Each of the parties believe they have 
advantages in the court of choice. Of course, in any sensible system of law there would be 
no choice~ There being under our system as at present a choice of forum, the wife insists 

'. upon the case proceeding in this court and the husband insists:upon the case proceeding in 
the other court [the Family Court of Australia]." 
(Jarvinen v. Haba, Supreme Court ofN.S.W., 7 October 1,980, Mr Justice HolIan(D 

At a time when there are long delays in all Courts, valuable judicial and professiorlal 
manpower is devoted to the determination of sterile jurisdictional argument. On no view 
can' this be justified as a proper allocation, of reSources or be thought to enhance the 
community's respect for the administration of justice. Further, I think it right to mentidl1 
that the amounts in issue in both Fletcher'S case and the instant case are relatively small and 
that members of the publi9 are required to incur comparatively hea.vy legal costs to vindi­
cate thei~. rights tosmalI sums. It gives me no satisfaction whatever that the apprehensions 
which I have expressed in. a recent issue of the Australian Law JourrJ,aI(S4 ALJ 278) have 
materialised 'at such early date. I would "bederelict in what I consider 'to" be my judiCial 
duties if I did 110t say as clearly as I can that there is a danger that problems stemming from 
the dual Federal/State system of Courts will arise with increasing fr~quency unless the 
Legislatures intervene, With the ,greatest respect, I draw the attention of the Attorneys­
General for the States and the Commonwealth to this entirely unsatisfact,ory state of affairs 
which has been apprehended by the Chief Justice of New South Wales a\s long ago as 19.78 

. (Sir Laurence Street, 'The Consequences of a Dual System of State and Federal Courts', 
(1978) 52 AU 434). ., .'" ' 

(Zalaiv. Col Crawford (Re(ail) Ply. Ltd., (1980) 32 ALR 187, 189, Mr Justice Rogers) 

Criminal Law 
t\ 

Accessories. Suggested need to review the law relating to accessories: 

When in reality the so-called accessory is so central a figure-that he can be held to have 
caused the prohibited act or event, he should no longer be treated as an accessory with 
liability dependenton.that of the immediate actor but as the principal offender in his own 
right. '), . . 

(Professor D. Lanham, 'Accomplices, Principals and Causation', (1980) 12 Melbourne University Law 
Review 490, 515) 

1 Cr. The Age, 9 July 1981, 13 (':Murders and contempt'),' 

I 
I 
I 
I 
I 
r 

I , 
I 
r 
f 
f'< 

r 
I 

i' 

I 
" 



48/ The Law Reform Commission 

Computer Crime. Suggested need for specific legislation to be developed dealing with 
dishonest behaviour facilitated by computers. 

[C]omputer abuse, like any socially unacceptable behaviour, is a legal problem as well as a 
social or industry problem .... The low rate of reporting of computer abuse, and the even 
lower rate of successful prosecution or civil action, demonstrates the proposition that the' 
legal aspects of computer abuse are, in many cases, ignored for too long ..... The key factors 
of most computer abuse are readily identified. Most forms of computer abuse will involve 
one or more of the following: 
- unauthorised use of hardware 
- unauth~rised use of software 
- unauthorised corruptions of software or data 
- introduction of unauthorised software or data 
- use of a system in an unauthorised manner. 

z', 
... Starting with these five categories, it is not too difficult to imagine a code of computer 
legislation which prohibits any activity involving any of these elements .... Each offence 
would be complete without tbe perpetrator having taken the further step of using his 
preparatory work to steal money, or alter a credit rating or in any other way capitalise on 
his unauthorised activity .... Under present law, it is unlikely that a subtle invader, poised 
ready to profit by his ingenuity, has committed a.n offence. Yet he poses the same threat as a 
purglar in the bank vault with his kit-bag open, or the sniper taking aim. It is unreasonable 
... that the preparatory work for computer abuse can be carried out without any significant 
le~al risk. 
(1. Burnside; Barrister, Melbourne, 'Lygal Characterisation of Computer Abuse', a paper given at 
seminar on 'Legal Aspects of Computff Abuse', 3 Jun,~1 !~9'Sl) 

Custody and Security of Evidence. Ne~lcl for reform crt' the law concerning the custody and 
security of evidence in criminal trials. 

{) One of the first steps towards reform in the Magistrates Court should be, to not allow any 
member of the Police Prosecution Branch to act as Court Constable. The exhibits should 
remain the property of the Court and protected so that allegations of police tampering with 
exhibits would not be possible. If this were done it would do much to restore the trust of the 
public in our judicial system because it would remain a province purely for the Justices. 
(Mr S. Sellers, H.M. Gaol, Parramatta) 

Drugs. Suggested need to review the common presumption in Australian drug legislation 
that a person is in possession of proscribed drugs for the purpose of trafficking if that 
person has in his possession a quantity of ~uch a drug in excess of that prescribed by the 
relevant legislation. 

There are strong reasons for believing that it is impossible to establish with any acceptable 
degree .of accuracy quantities for each drug which would be' an accurate determinant of a 
possessor's intention. Moreover, even jf such estimates"werepossible, it is very doubtful 
whether trafficable quantity provisions serve any valid purpose; For yery large amounts of 
drugs, the presumption is unnecessary; for amounts not far above the trafficable quantity, 
the presumption can produce injustice. Put simply, if a large amount of the drug is 
involved, the jury will coqyict of trafficking; if an amount is only ~lightly over the traffic-
able quantity, on that evidence alone the jury shouM nOt' convict. . 
(Mr J, Willis, Latrobe University, 'The Trafficable Quantity Presumption in Australian Drug Legislar 
tion', (1980) 12 Melbou~!le University Law'Re~:iew467, 489) 

Investigation by.Police. Suggested need for the police to be given a general power to 
require a person'$, ;uame and address. ' 

It is sugg,\;~~th~d,that the police should hay..e::~ generalised name - and - address power ... 

,1\', ~ , 
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police wo~k, it is a power often asserted irrespective of the technicalities of the law and the 
present mIshmash of statutory provisions is J.mhelpful to both the police and public. 
(Mr D.C. JI.:1cKelvey, University of Queensland, 'Red Indians, and Police Power to Demand Names an 
Addresses rn Queensland', (1980] 4 Criminal Law Jr'Irnal347 358 360 361) d 

1L ) "" 

Defamation 

Suggested need for review of the law of defamation to make plaI'n th " " "d' . 
relaf t h' h f.' " .. e procee mgs m 

b
·lOtn fO v.: .IlC a aIr, accurate and 'contemporaneous report if made may be 'the 

su ~ec 0 pnVI ege. ' , 

In my 0l?inions.6 [of the Wr~ngs Act !936 (S.A.)J does protect a fair accur::lte and contem­
poraneous re~ortof pro.ceedmgs publIcly heard before a Court exercising 'udicial author­
~ty/n~;;erl~ In AustralIa and that point therefore fails. This' point would not be tenabl" 
o a~ ~ ar lament ~ad,seen fit to act on the Fifteenth Report of the Law Reform Commit~ 

tee 0 outh.Austral~a d~ted as long ago as 1 lth November, 1971 which recommended the 
enactment of a SectIOn I.n terms .of Section 7 of the English Act of i952 and of the First 
S~hedule to that. Act, whIch prOVIdes for privilege in relation to 'a fair and accurate report 
~ ~n~ pr~cee.dI.ngS befo.re a Court exercising juri diction throughout any part of Her 

aJes Y s , ommI.O?S Qutslde the United Kingdom .. .'. One might hope that now the matter 
has come for deCISIOn, that the attention of Parliament might be drawn again to this report. 
(Bunkerv. James & Dowland Publications Limited (I 980) 88 L.S.l.S; 478, 481, Mr Justice Zelling)3 

Disabled Persons 

i!,{orcelmen1t of R.ic,hts. Sug~ested need for reform in the areas of disa~~lity and human 
r1g ts, ega prOVISIOn for dIsabled persQns and special education. 

(Resolutions at a Public Seminar on Disability Human Ri hts and L R f, • . 
Education, Burwood State College, 11"::[2 Ap;il 1981.) g aw e~3rm, at Institute of SpeCial 

f,eg~1 ReIPl'esen~atio~. ~uggested need for legal representation to be provided at hearings 
ormvo untary/commIttal to mental health institutions. 

[WJithout representation patients in these hearings are quintessentially disadvantaged f,~ r 
more. so than. th~s~ ?th~r gr:oups w~o do suffer disadvantage in courts of law, eo Ie ;u;h 
:~ Pbls~n~rs I~ vlsltmg Ju~tIce hearm~s, aboriginals, ethnic minorities. Decisi!s ~ffecting 

e lSI~ ree. o~s of patIents are bemg made against their wishes and without ade uate 
hearIng of .thelr VIews or te~~ip.~f ~he reasons for those decisions. I believe that inju;tices 
are o.c~urrmg and that however benevolent we !:u:e, we parties to that state of affairs:' 
exerclsmg power: over othe!s m~st Inove urgently for change. The provision of ade uate 
legal representatIon for patIents IS an essential reform and I hope that it is achI'ev d .q th 
near future. ,,-' . e m e 

, ~, ,~c 

~~i~~~~' r:~e~son SciM't De:p~t~ C,hairmurt.(Legal), Bench of Stipendiary Magistrates (N.S. W.). Tran­
Act\ Sydney, ;Os ~:y i:8Is)emtn"r, Legal Rights for Mental Patients - Towards a New Ment~1 Health 

d
U"tifibolrm

d 
Law. Suggested need for uniform legislatio'~ through'out Australia dealing with 

Isa e people. v 

,Wh~t we need in Australia is a lmi[o:In set of laws dealing with disabled people In 
~artlcu~~r the problems of acce~~ to buildings, getting, on aI;\d off public transport . ~d~ca-
Hon an"" e91ployment opportunItIes. " 
(E. Gra)l(;clied The ¢~!J..lJerra Time'$,2 March 1981,3)4 

,.-\"," 

c{ 
3 See also Australian La~ Refor C .• 1"1 rfi . Pu .' - . ,para.l57. ' ' m ommlsslon, vII air bbcatlOn:Defamation and Privacy (ALRC I I) (1979), 

4 See also Australian Law Reform Commission, Annual Report 1980. 51. il 
:, .~; 

the Wide~"\~I:\,'i~l\.V,e, r recommended by tQfAUSf(~lian, L, aw Reform Commissio~ ,is prefera,q!e , 
and Shour.\:,~,:r~:1i used as a model for refd~m, ... lame - and - address power IS necessary III 
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Family Law 

Changes to Children's Surnames. Suggested need to amend the Family Law Act 1975 
(Cwlth) to clarify the powers and rights of a custodial parent of a child in relation to 
unilatenH changes to the child's surname. 

As cases involving unilateral changes of children's surnames are becoming more frequent 
... I endorse the remarks of Lusink J. in Putrino and Jackson (1978) FLC 90-441 that there 
should be an amendment to the Family Law Act 1975 to clarify the powers and rights of the 
custodial parent in such circumstances,though still leaving the final decision a matter of 
discretion to the court.. In the meantime the regulations should be amended to acquire a 
notation being added to the decree nisi and to all custody orders to the effect that the 
surname of a child in the custody or care and control of a parent should not be changed 
without the prior consent of the other parent ot the leave of the court. \\ 
(Kelley and Kelley (1981) FLC 91<:-002, 76,071,76,075, Mr Justice Ross-Jones) 

Contempt of Court. Suggested need for amendment of the Family Law Regulations con­
cerning the protection of children. 

It seems to me the regulation [1.16 of the Family Law Regulations] does not go far eno!Jgh. 
It does not cure the mischief of a party's solicitor taking proofs from children and there­
after preparing an affidavit. ... While'a handful of solicitors remains sufficiently insensitive 
to the conciliation and investigatory procedures of this court to Indulge in such practices, 
further amendment of reg. 116 may be necessary. I request the Principal Registrar to call 
the attention of the Attorney-General to this matter - preferably reg. 116(6) should be 
amended to provide that no affidavit shall be prepared, sworn or affirmed without the leave 
of the court. ,;0 

(In the Marriage ofCooper,.(l980) FLC 90-870, 75, 509, MrJustice Watson, Senior Judge, Family Court 
of Australia) . 

De Facto Relationships. Suggested need for examination of the law on informal marriages, 
in particular the rights of persons to property owned by their de facto spouse. 

If seeing that justice is done is the proper role of the law there can be no justification for a 
refusal to exercise that role where the parties by their conduct have indicated that a 
relationship in the nature of a marriage exists between them, merely because they have not 
chosen tGfi1ake. use of'a particular ritual or evidentiary formula. It is too late in the day for 
the law to continue a discrimination between the legal and the informal marriage. 
(Associate Professor H.A.Finlay, 'Definin~ the Informal Marriage', (1980) 3 University of N.S. W. Law 
Journal 279) 

I can therefore see no way in which it .is within my power to grant any remedy to the 
plaintiff [de facto spouse], notwithstanding the obvious merit of her position. [There is] no 
doubt the Crown will give proper consideration to the merits of the plaintiff's situation, and 
to the fact that it flows from what is generally acknowledged to be a defect in the present 
law. The case is one of a significant number that come before the courts in which injustice 
results from the failure of the law to adapt to changing patterns of co-habitation .. , . For an 
increasing nUl1}ber of purposes the law has been amended to allow proper consid~ration to 
be given to such de facto relationships. E4rlier in this judgment I referred to aline of 
authority in the English Court of Appeal which allowed courts to do a substantial measure 
9f justice in situations such a!! the one now before .. me. This. avenue is, however; at least for 
the time being, closed by the decision of the Court of Appeal in Allen.v. Snyder. That 
decision, . I think it may fairly be said, reflected considerations of consistency of legal 
principle,and was in no way concerned with the social merits of any change in the la,;W. 
That is the matter to which the legislature might well give consideration now that the 
avenue of judicial solution has been closed. 
(Blanchfieldv. The Public TrUstee, Supreme CQurt ofN.S.W., 10 April 1981, Mrlustice Wootten) 

Property Distribution. Suggested need for review of matrimonial prop~rty law in Australia. . ,. 

Appendix A/51 

The Committ~e reco!11mends that arrangements for the introduction of a full Matrimonial 
Proper~y .Reglme should .be ~rec~ded by ... a full study carried out by the Law Reform 
CommIssIOn of the legallmpltcatlOns of the introduction of such a scheme. 

A
(Aus(Jtraliian Parllament, Family Law In Australia: Report of the Joint Select Committee on the Faml/u Law 

ct u y 1980» " 

Recogn.it!on ofFor~ign J?ivorces. Suggested need for review of the law relating to the 
recogmtIOn of foreIgn dIvorces. . . 

[T]h~. new Family Law Act 1975 (Cth) set out quite new recognition rules in s l04 In 
addItion to the prescribed recognition rules there set out, the common law ~ul~s v:,ere 
expres~ly s~ve~. Under the statutory rules it is quite clear that the applicant's possession 
of n~tlonaht~ tn the ove.r~eas country where the decree was obtained is not by itself a 
suffiCIent baSIS for recogmtlOn .. : . The comm~~ law recognition rule enunciated in Travers 
v. Holleyw~uld.;. see~ to ~eqUlre the re~ogmttonofforeign divorces decreed on the basis 
of the apph~ant s natlOnahty alone. ThIs of Course is implicitly inconsistent with the 
express wordmg of the new statutory rules. 

(Dr M. Pryles, 'The Time Factor in Private International Law', (1980) 6 Monash University Law Review 
225,239.) . 

SlIperannua~ioll. ~ugg~sted need.to amend the pr-ovisioris of the Superannuation Act 1976 
(Cy.rlth) .whlC? dIsentItle ~ !llarned spouse of a person receiving a pension under the Act 
(a pensIOner) from reCeIVIng benefits under that Act on the death of the pensioner _ 

• where the marriage took place after the pension became due' and 
.~~ , 

• t?e marriage had taken place not more than 5 years before the death of the pen­
SIOner; or 

• there. had not been a substantial de facto relationship immediately preceding the 
marnage. 
(Mrs J. Blain, Kirribilli, N.S.W.) 

Firearms 

Legislative Reform. Suggested need t9 amend firearms laws so as to embody the foHowing 
features: ' 

• All j~risdictions should have efficient registration systems for handguns, shotguns 
and nfles '" 

• All jurisdictions should have licensing syst~>ms for persons wishing to own register­
able firearms ... 

• It is essential that all jurisdictions co-ordinate their legislation and licensing svs-
terns. of 

~~~~~~)or R. Harding, Firearms and Violence in Australian Life. University of W.A. Press. (1981) 

Licellsing. Suggested need to review tIie Gun Licence Ordinance 1937 (ACT). 

• [A]n applic~nt [f?r a gun or pistol .licen~eJ should at least be required to specify the 
purp~se for whIch th~ gun or pIstol IS sought and the measures. proposed for 
ensun~g the safe keepmg of the firearm and any ammunition. 

. • A sp~cIfic power~or the .Registrar to im,pose appropriate conditions at the time of 
grantIng Qr renewmg a hcence; such as"conditions restricting the use to which the 

S ibid. 
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firearm may be put and imposing requirements as to the safe keeping of the firearm 
and ammunition, seems to be desirable. 

• [T]he important obligations which certain of [the various offence provisions in s.18-
24 inclusive] inferentially impose upon licence holders may appropriately be re-
flected as conditions of the grant of the licence. . . " 

• [A]s the Ordinance specifies criteria by reference to which other forms of licences or 
approvals may be granted, and as the requirement that an applicant for a gun or 
pistol license must be a 'fit and proper person' to hold such a licence appears, quite 
properly in my view, to be fundamental to the administration of the gun and pistol 
licensing provisions, it may be more satisfactory if that requiremenJ; and any other 
appropriate requirements were specified in t~e Ordinance rather than being left to 
implication. 

(Hollands v. Commissioner of Police; Hollands v. Registrar of Gun Licences, Administrative Appeals 
Tribunal, 22 May 1981, Mr A.N. Hall, Senior Member) 

Homosexuality 

Suggested need for the repeal of laws against homosexuality. 
The [Royal] Commission [on Human Relationships] drew its support from social attitudes 
as revealed in submissions to us, and in surveys of attitudes which showed strong support 
for the repeal of laws making homosexual behaviour crimipal. We also found that those 
who opposed law reform held very strong views and it does seem to me that the. forceful 
expression of those views has been allowed in the minds of our legislators to cloud the 
reality that these laws serve no useful social function, and that they do not command 
general support. One can only hope that the forces of reason will assert themselves and the 
long overdue reforms will soon eventuate. Repeal of laws against homosexuality is, in my 
view, a necessary first step towards understanding, tolerance and acceptance. 
(Justice E. Evatt, 'Homosexuals and the Law', an address to a seminar organised by the Gay Rights 
Lobby, Sydney, 23 June 1981) 

Insurance Law 
('.J 

Legislative Balance. Suggested need for balancing of the rights of the respective parties to 
the insurance contract. 

Anglo-Australian law must move in the direction of providing a legislative balance in the 
insurance contract under the banner of 'the insurer's duty of good faith'. I, 

(Mr P. Latimer, Monash University, 'Extra-contract Recovery in Insurance Law', (1980) 3 University of 
N.S. w. Law Journa1381)6 

Protection of Insured. Suggested need to review the protection afforded an insured person 
where he fails to disclose all the material facts. 

Had the obligation to make full disclosure of all material facts been an implied term of 
contracts of insurance, s~lS of the InslJrance Act [1902"(N.S.W.)1 could have been invoked 
to provide relief in appropriate cases against the failure to observe this implied .term; or 
condition. However, since the obligation is one resting On the common law, it can hardly be 
said with any claim to accuracy that it is 'a term of condition' of the contract ... I have to 
consider the words of the section as best I can and no doubt if the interpretation that I 
ascribe to it is correct and fails to fulfil the legislative intention, the Parliament will take the 
necessary steps to rectify that situation .... In the result, I am of the view that even if the 

6 Cf. Australian Law Reform Commission, Second Report on Insurance Contracts (forthcoming); 
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proposal and the declaration are part of the policy of insurance, there contipues to subsist a 
duty of disclosure on the part of the insure.d which is not supplanted or destroyed by the 
terms of the declaration. "that duty cannot be described as a 'term or condition of a 
contract of insurance' and accordingly, s.IS does not deal with the consequence of failure 
to discharge that duty .. 

(Kolokythas and Anor. v. TI,e Federation Insurance Ltd, [1980] 2 NSWLR 663, 674, 676, Mr Justice 
Rogers)' 

Legal Interpretation 

Suggested need for comprehensive legislation relating to the interpretation of Acts of 
Parliament by courts. 

. .. [the] proposed Federal legislation ... could conflict with other established rules of con­
stru~tion ... [it] would give priority to one established rule of construction to the possible 
detru:p.ent of other~. The Council would prefer legislation which embodied all accepted 
rules of construction in the form of a code. 
(Law Council of Australia, Press Release, 3 June 1981) 

Legal Representation 

There should be an enforceable right to legal representation, at least in serious criminal 
cases. 

The right to counsel derives from the disadvantage of being unrepresented in a judicial 
system which claims to dispense equal justice in accordance with the rule of law. Whatever 
the position in minor cases may be, it is fundamental to the administration of justice in 
seriouscas~s (which. undoubtedly include rape) that an accused has the right to legal 
representatlOn, even If he has no means to engage counseL Counsel is necessary for the 
protection of an accused and desirable for assistance to a court.in the administration of 
justice. It is no longer tolerable that persons, accused of serious crime who are too poor to 
pay for legal representation can be forced to trial without representation .... Often courts 
cannot remedy denial of human rights which occur outside the judicial system but there is 
no excuse for tolerating it within the system. It is useless to pretend that th~ rule of law 

, operat~s thro?ghout Australia when a basic human right is denied in a State Supreme 
Court, Its dental confirmed there on appeal, and then tolerated by this court. The caseo is of 
general public importance because an indigent accused has been convicted of serious 
crimes after a trial which was unfair because he was denied representatiop.. 
(McInnes v. R. (1979) 27 ALR 449, 458-9, 464, Mr Justice Murphy (dissenting» 

Married Status 

Suggested need. to abandon the practice of referring in legal documents to persons by 
reference to their married status or otherwise, except where such a reference has rel­
evance to the matter concerned. 

. (Union of Australian Women (N.S.W. Branch» 

Medical Law 

Artificial Insemination Consideration should be given to the legal questions raised by 
artificial insemination by donor. 

Artificial insemination by donor raises a number of legal problems and also practical bio-

7 ibid. 
(J 
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logical problems which may require a legislative sol~tion .... The simplest .course [for 
reform] would appear to be to amend the Status of Children Act 197~ to ma.ke It clear that 
an A.LD. child born to a married couple where the mother has conceived wJth the consent 
of the husband, will be deemed to be a child of that couple for all purposes as if it were their 
natural child. The Registration of Births, Deaths and, Marriages Act 1959 should be 
amended to permit the husband to be nominated as the father of the A.LD. child ... '. The 
Medical Practitioners Act 1958 and or the Health Act 1958 should be amended to provide a 
detailed code for ahnrcial insemination. It should be made an offence for anyone_other 
than a qualified medical practitioner to carry out the procedure. A standard form of 
consent should be prescribed by regulation, and would have to be signed by both the 
mother and the husband. The consent should also contain a release against claims against 
the medical practitioner and or the hospital in which the procedure is carried out, (except 
perhaps in clear cases of gross negligence). There .should also be clear legal standar.ds as to 
col1ection and preservation of semen and as to genetic screening tests to be carned out. 
Laws may also have to be enacted to ensure the privacy of dcmors of semen, and as to 
keeping private the identities of the recipients. 
(C.C.H. Wray, 'Artificial Insemination - Some Legal Problems', (1981) 6 Law Institute Journal 347, 
349-50)8 

Prescription Drugs Suggested need for legislation concerning information on prescription 
drugs. 

• Practitioner information controls . .. The implementation of positive disclosure legis­
lation in Australia modelled on the American regulations would greatly improve the 
quality of product information addressed to the medical profession by the 
pharmaceutical industry. 

• Patient information controls . .. The American Food and Drug Administration has 
stated that patients have a right to be informed of the benefits and risk~ a~soci~ted 
with the drugs they take. There appears to be no good reason why a slmIlar nght 
should not be acknowle.dged on behalf of Australian consumers. Because the pro­
vision of such informatIon is clearly in the publiq interest, it should not be the 
responsibility of a voluntary scheme but should be subject to legislative control. 

(Mr L.W. DarvaU, Latrobe University, 'The Pharmaceutical Industry: Prescription Drug Information 
Controls in Australia and the Unit~d States', (1980) 7 Monash University Law Review 39,47,51) 

Practice and Procedure 

AdversarialProcedure Suggested need for various, reforms to the adversary ;ystem. 
[Tlhere are numbers of reforms that could be made usefully to the adversary system. To 
give just a few limited examples, the judge sh~uld h~ve some right to .c.alI wit!lesses, .or to 
require them to be called. All too often a key witness IS not called, or CrItical eVidence IS not 
adduced, for a variety of reasons ranging from an intricat~ game of tactics to sheer in7l?ti­
tude. Again there should be, some more effective power to control over-long or repetItIve 
cross-examination or cross-examination which is only of peripheral relevance. And· the 
professi~n, including the judges, must be educated in the exercise ~f a .res~raint intend:d, 
without impeding it just result, to achieve a speedier and less expensive JustIce. The precise 
terms of reforms such as these cannot be formulated easily, but I would suggest that the 
time has come'~when something should be done about them, leaving the tine tuning to be 
effected in the light of experience. . 
(Mr Justice R.M. Hope, Occasional Address to the,Law Graduation Ceremony, University of N~S.W., 
Sydney, 30 April 1981)9 t _, " ' • 

8 See also Australian Law Reform Commission, Annual Report 1980, 49. 
See, generally, Australian Law Reform Commission, Reform of Evidence Law (ALRC DP 17) (1980). Cf, 
G.B.P. Brouwer, 'Inquisitorial and AdYersarial Procedures - a Comparative Analysis', (1981) 55 Australian 
Law JQurna1207. 
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Application for Special Leave to Appeal Suggested need for legislation to be enacted to 
alleviate the 'pCl-rticularly vulnerable condition of a person in custody', in relation to an 
applicatio~ for special leave to appEjal to the High Court of Australia in criminal cases. 

It was held [in Hass v. The Queen (1976) 50 ALJR 400] that an applicant for leave or special 
leave to appeal is not a party to proceedings .... The whole court took the view that the 
High Court was, in cases other than ordinary proceedings inter partes, master of its own 
practice and procedure. Accordingly, an applicant for special leave to appeal in a criminal 
case is not entitled to niake such application for special leave in person. The decision 
totally ignores the particularly vulnerable condition of a person in custody. The difficulties 
of a person in custody represented by counsel are well recognised. How much more 
difficult is the situation for unrepresented accused? 
eMr G. Zderikowski, University of N.S.W., 'Judicial Intervention in Prisons', (1980) 6 Monash Univer-
sity Law Review 294, 304) . 

Issue of Subpoenas Suggested need for review of the law relating to the issue of subpoenaS': 
It seems to me that the whole problem to which the issue of subpoenas for the production of 
documents gives rise should be looked at. Tentatively I would think that:-
(a) Rules of court ought to be amended to permit the recovery of some part at least of the 

amount incurred by strangers to litigation in looking out [sic] and producing documents 

(b) Subpoenas should include a statement that they may be set aside if they are oppressive. 
(c) Subpoenas to produce documents ought not to be served without the leave of a judicial 

or court officer unless they are returnable not earlier than, say, 14 days after service. 
(Bank of New South Wales v. Withers, Federal Court of Australia, II May 1981, Mr Justice Sheppard) 

Property Law 

Delivery of peeds Suggested need for 'remedial legislation which would fall short of 
abolishing the delivery rt:rquirement, but which would be sufficient to rectify the proven 
deficiencies in the present law'. Suggested reforms appear under the following headings: 

• The interrelationship between the laws on delivery and-exchange should be clari­
fied. 

-The authorisation. required by the common law to be given by a,client to his solicitor 
.before the solicitor is empowered to deliver a deed on behalf of his client should not 
be required to be under seal. 

• The Presumption of Delivery should be abolished. 
• Delivery should be required in the case of corporations notwithstanding the Proper­

ty Law Act 1958 (Vic.), s.74. 
• Delivery in ,escrow by corporation should be permitted. 
• The minutes, of the m~eting at which the seal is affixed should be conclusive of the 

question whether or not delivery by a corporation is made in escrow. 
(Dr A.J. Bradbrook, 'The Delivery of Deeds in Victoria';'(1981) 55 Australian Law Journal 267) 

Joint Tenancy Suggested need for legislation to provide that severance by declaration is an 
Cl-cceptable means of severance of a joint tenancy. 

If legislation is introduced ... it should ensure that before any declaration is effective, it 
must be communicated to the other joint tenants and it must be in writing. It would remove 
any problem of proof that the declaration had been made. 
(Ms S. MacCallum, University of Melbourne, 'Severance of a Matrimonial Joint Tenancy by a Sep­
aratedSpouse'. (1980) 7 Monash University Law Review 17,34,35) 
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Sentencing 

Jurisdictional Problems Suggested need 'for reView of the problems of sentencing Com­
monwealth prisoners to State institutions. Attorney-Genera/v. Riordan (Supreme Court o.f 
N.S.W., Court of Appeal, 19 November 1980) illustrates the complexitities which can 
arise where a Commonwealth prisoner escapes from a State institution. 

Term of Imprisonment Suggested need for review of sentencing practice. 
The thesis propounded in this article, however, suggests that the imposition of heavy 
sentences may be not only ineffective, but actually counter-productive. The evidence sug­
gests that severe sentences neither increase the likelihood that the offender on whom the 
punishment is imposed will himself be deterred, nor, because of the probable adverse 
effects of increasing severity on the certainty of punishment, do they result 'in an enhanced 
deterrent effect on the potential offender. On the contrary, while it may be 'premature to 
draw policy conclusions', it seems possibl<;, that in some situations deterrence is more likely 
to be achieved by reducing penalties than by increasing them. 
(Dr L. Sebba, 'Mitigation of Sentence in Order to Deter?', (1980) 6 Monash University Law Review 268, 
292-3) 

Standing in the Courts 

Suggested need for legislation to extend the rules relating ,to standing in public interest 
litigation. 

Given the reluctance of Australian courts to extend standing in public interest litigation, 
the decisions in Stow and Australian Conservation Foundation being prime examples, it 
would seem that any change must come from legislation ... Having accepted a 'real 
concern' standing test, it would seem simpler to go the whole way and allow standing to 
'any person' along the lines of the Michigan Environmental Protection Act ... Section 80 
(l)(c) of the Trade Practices Act 1974 (Cth) allowjng any person, as well as the Minister and. 
the Trade Practices Commission, to take proceedings to restrain a breach of the Act does 
not <l;ppear to have ca~~sed much difficulty. To borrow an expression of Lord Edmund­
Davies in Gouriet, 'the \b,eavens have not fallen and the stars stay in their courses'. 

<"-~' 
(L.Pearson,. 'Locus Standi and Environmental Issues', (1980) 3 University of N.S. W. Law Journal 307, 
317,319)10 

Workers' Compensation 

Suggested need for review of the Workman's Compensation Ordinance 1951 (A.C.T.), to 
bring the costs of domestic assistance, which are directly attributable to an injury the 
subject of a worker's compensation. claim, within the category of recoverable costs. 

Section 11 [of the Workman's Compensation Ordinance] makes the cost of 'medical treat­
ment' recoverable; and this is defined in 8.6 to include, .amongst other things, 'nursing 
attendance'. It has been held by the New South Wales Court of Appeal in Penn~nt Hills 
Res.taurants Ply. Ltd. v. Barrell Insurances Ply. Ltd. [1977] 2 NSWLR 827 and in Thomas v. 
Ferguson Transformers Ply. Ltd. [1979] 1 NSWLR 216 that domestic assistance as such does 
not come within nursing services and. is not recoverable even though it may be rendered 
necessary by the workman's disability. It seems strange that an outlay such as this, which is 
directly attributable to the injury,should be regarded by the legislature as more properly 
payable by the workman or the taxpayer rather than by the insured employer. That, 
however, appears to be the law. . • . 
(McGale Y. Gla(i, (1980) 33 ACTR 25, 31, Mr Justice Connor, Acting Chief Justice, Supreme Court of 
the A.C.T.) 

10 See, generally, Australian Law Reform Commission, Access to the COI!'IS - I Standing: Public Interest Suits 
(ALRC DPrA) (1978). 
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PRIVACY 

I, ROBERT JAI~"\\'~'s ELLICOTT, Attorney-General, HAVING REGARD TO _ 

Appendix B 
TERMS OF 

REFERENCE 

(a) the fU'l:,~,~\1~ion of the Law Reform Commission, in pursuance of references to the 
Commi\~I~ion made by the Attorney-General, of reviewing laws to which the Law 
Reform Commission Act 1973 applies, namely-
(.) 1 . \1 laws u\ade by, or by the authority of, the Parliament, including laws of the Ter-

ritorie~; so made; and 
(ii) any other Jaws, includings laws of the Territories, that the Parliament has 

power to amend or repeal; 
(b) the provisions of section 7 of the Act which provides that, in the performance of its 

f~mctions, the Co~missi.on shall review laws to which the Act applies, and con­
slder proposals, wlth a vlew to ensuring -
(i) t~at s,uch laws and pro1?osals do not trespass unduly on personal rights and 

lIbertles and do not unduly make the rights and liberties of citizens dependent 
upon administrative rather than judicial decisions; and 

(ii) that, as far as practicable, such laws and proposals are consistent with the 
Articles ·of the International Covenant on Civil and Political Rights; and 

(c) the provisions, in particular, of Article 17 of the Covenant which provides, inter 
alia, that 'no one shall be subjected to arbitrary or unlawful interference with his 
privacy': 

HEREBY REFER the following matters to the Law Reform Commission, as provided by the 
Law Reform Commission Act 1973, 

TO INQUIRE INTO AND REPORT UPON -

(1) the extent to which undue intrusions into or interferences with privacy arise or are 
capable of arising under the laws of the Commonwealth Parliament or of the 
Territories, and the extent to which procedures adopted to give effect to those laws 
give rise to or permit such intrusions or interferences, with particular reference to 
but not confined to the following matters: 
(a) the collection, recording or storage of information by Commonwealth or Terri­

t~ry Departments, authorities or corporati.ons, or by persons or corporations 
lIcensed under those Jaws for purposes related to the collection, recording, 
storage or communication of information; 

(b) the communication of the information referred to in sub-paragraph (a) to any 
Government Department, or to any authority, corporation or person; 

(c) without limiting the operation of sub-paragraphs (a) and (b), the collection, 
recording, storage and communication of information obtained pursuant to the 
Health Insurance Act 1973-1975 and the Health Insurance Commission Act 
1973; 

(d) powers of. entry on premises or search of persons or premises ,Py police and 
other officlals; and \~o 

(e) powers exercisable by persons or authorities other than courts to summon the 
attendance of persons to answer questions or produce documents; 
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(2) (a) what legislative or other measures are required to provide proper protection 
; " and redress in thecases referred to in paragraph (1); 

(b) what changes are required in the law in force in the Territories to provide pro­
tection against, or redress for, undue intrusions into ()r interferences with priv­
acy arising, inter alia, from the obtaining, recording, storage or communication, 
of information in relation to individuals, or from entry onto private property 
with particular reference to, but not confined to, the following: 
(i) data storage; 
(ii) the credit reference system; 
(iii) debt collectors; 
(iv) medical, employment, banking and like records; 
(v) listening, optical, photographic and other like devices; 
(vi) security guards and private investigators; 
(vii) entry onto priva!r property by persons such as collectors, canvassers and 

salesman ; '-, 
(viii)employment agencies; 
(ix) press, radio and television; 
~(x) confidential relationships such as lawyer andcUent and' doctor and 

patient; 
(3) any other related matter; 

but excluding inquiries on matters falling within the Terms of Reference of the 
Royal Commission on Intelligence and Security or matters relating to national 
security or defence. ' 

IN MAKING ITS INQUIRYllfND REPORT the Commission will: 
(a) have regard to its function in accordance with section 6(1) of the Act to consider 

proposals for uniformity between laws of the Territories and laws of the States; 
and 

(b) note the need to strike a balance between protection of privacy and the interests of 
the community in the development of knowledge and information, and law en­
forcement. 

DATED this ninth' d~y of April 1976 
! .J 
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R.I. Ellicott, Q.C., 
Attorney-General 
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CONSUMERS IN DEBT 

r, ROBERT JAMES ELLICOTT, Attorney-General, HAVING REGARD TO -

(a) the function of the Law Reform Commission, in pursuance of references to the 
Commission made by the Attorney-General, of reviewing laws to which the Law 
Reform Commission Act 1973 applies, namely-
(i) laws made by, or by the authority of, the Parliament, including laws of the Ter-

ritories so made; and ,_ 
(ii) any other laws, includings laws of the Territories, that the Parliament has 

power to amend o'r repeal; and ' 
(b) the desirability of avoiding injustice to and oppression of debtors ana of facilitat-

·jng the collection of debts, ' 

HEREBY REFER tp,~(ollowing matters to the Law Reform Commission, as provided by the 
Law Reform cdinmission Act 1973, 

TO REPORT UPON -

(1) whether the Bankruptcy Act in its application to small or c.onsumer debtors makes 
adequate provision to enable such debtors to dis~harge or compromise their debts 
fr~m their present or future assets or earnings; 

(2) if the answer to (1) is no, whether any and w4at measures could be adopted by way 
of legislation to achieve that objective; anJr 

(3) what measures could be adopted by way of legislation to provide financial 
counselling facilities to small or consumer debtors. , 

IN MAKING ITS REPORT the Commission will have regard to (\ 
(a) the community's inter~~t in the 'financial rehabilitation of small but honest debtors, 

and the need to ensure that creditors have an effective means of enforcing the 
payment of debts due to them: and ' 

(b) the function of the Commission in accordance with section 6(1) ofthe Law Reform 
Commission "'Act to consider proposals for uniformity between laws of the Ter­
ritories and laws of the States. 

DATED this tenth day of May 1976 

R.I. Ellicott, Q.C., 
Attorney-General 
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INSURANCE CONTRACTS 

T, ROBERT JAMES ELLICOTT, AUorney-General, HAVING REGARD TO 

(a) the function of the LawcReform Commission, in pursuance of references to the 
Commission made by the 'Attorney-General, of reviewing laws to which the Law 
Reform Commission Act 1973 aPI?lies, namely-

(i) laws made by, or by the authority of, the Parliament, includin,g laws of the Ter­
ritories so made; and 

(ii) any' other laws, includings laws of the Territories, that the Parliament has ~~ 
power to amend or repeal, ,. , 

(b) the laCK of uniformity between the laws of the Territories and the laws of the States 
in the field of insurance~ 

(c) the relativ~;bargaining power between insurer and insured,; 
(d) the need for contracts of insurance to strike a fair balance between the interests of 

insurer and insured; 

(e) the desirability of ensuring that the manner in which insurance contracts are 
negotiated and entered into is not unfair; 

(f) the desirability of ensuring that there are no unfair provisions in insurance con­
tracts, 

HEREBY REFER the following matters to the Law Reform Commission, as provided by the 
Law Reform Commissibn Act 1973, 

TO REPORT UPON 

(1) the adequacy of the law governing contracts of insurance (excluding marine in­
surance, workers compensation and compulsory third party insurance) ha~ing 
regard to the interests of insurer, insured and the public, and in particular _ 

(a) whether terms and conditions presently found in contracts of insurance oper-, 
ate unfairly; , 

(b) whether certain, andif so what, terms and conditions should be mandatory in 
contracts .of ~nsurance; 

(c) whether certain, and if so what, terms now found in contracts of Insurance 
should be pr9hihited; . 

(d) whether the practice of incorporating statements made in proposal forms into 
contracts of i\nsurance provides an equitable basis of contract between the 
insurer and Uie in~ured; ,', \~~, () . 

(e) whether it shC;!uld be mandatory for an insurer to supply to a person seeking 
insurance written information as to that person's rights and obligations,under 
the'proposed contrapt; 7 

(f) whether arbitnltion Clauses in contracts of insuranc¥ are operating unfairly to 
the parties or ,,:re otherwise ul!desirable; 0 :_;"' • 

(g) whether the principles of the law of agency in pre-contractual negotiations 
should be modified to provide greater f,\irnes~ tOe. the insured; 0.;"" 

(2) What, if a,ny, legis~rltive brother measures are r~quired to ensure a fair balance 
between tr-~erests of insurer and insured; and 

(3) any other ielat&r matter. . 
\\ 
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IN MAKING ITS REPORT the Commission will have regard to its function in accordance 
with section 6(1) .of the Law Reform Commission Act to consider and present proposals 
for uniformity between laws of the Territories and laws of the St,ates with a view to such 
proposals being considered by the States. 

DATED this ninth day of September 1976 

. " 

i' 

R.J. ~llic{)tt, (2.C., 
Attorn ey-Cell eraf I , , 
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ACCESS TO THE COURTS 

I, ROBERT JAMES ELLICOTT, Attorney-General, HAVING REGARD TO -

(a) the function of the Law Reform Commission, in ~urs~ance of refer~nces to the 
Commission made by the Attorney-Gener.~l, of revIewmg laws to whIch the. Law 
Refor.m Commission Act 19J3 applies, namely - , 
(i) laW&;made by, or by the authority of, the Parliament,including laws of the Ter-

ritori'es so made; and . 
(ii) any other laws, includings laws of the Territories, that the ParlIament has" 

power to,.~mendor repeal, 
with a view td-#le systematic development and reform of the law, including, in 
particular -"\, " . 
(i) the moderniscition of the l~.f;;hy bringing it into accord with current condI-

tions; 
(ii) the simplification of the law; and . ... . . 
(iii)the adoption of'. new or more effectIve methods for the admmIstratlOn of the 

d· \t J/.. f' t' . . law and the IspensatlOn 0 JUS Ice; ,j (I 

(b) the provisions of section 7 of the s,aid Act ,which pIovipe th~t, in t~e performar:ce 
of its functions the Commission shan review such laws wIth a VIew to ensurmg 
that such laws do not unduly make the rights and libe11ies of citizens dependent 
upon administrative rather tha,n judicial decisio,ns; and . . 

(c) criticism of the restrictions in the present laY' upon t~e capacIty a~d rIght of 
persons to be heard in courts and proposals whI~h ~ave b~en made relatmg to class 
actions, 

HEREBY REFER to the Law Reform Commission, as provided by the Law Reform Com­
mission Act 1973, for REVIEW of the laws to which the said Act applies relating to -

(a) the standing of person~ to sue i~ .Fed~r~l a~d. other courts whilst exercising f~dera~ 
jurisdiction or in courts exercIsmg Junsdlctton under any law of any Terntory, 
and 

(b) class actions in such courts, 

AND TO REPORT UPON -

(a) the adequacy thereof; . . ." . 
(b) any desirable changes to the eXIstmg law mrelatton thereto but havmg regard to 

any constitutional limitations on Comrp.onwealth power; and Ii 

(c) any related matter. 

IN MAKING ITS REPORT the Com~ission will also have r~gard to its functionin accord­
ance with section 6(1)( d) of the said Act to consider and present proposals for unifor~ity 
between laws of the Territories and laws of the States with a view to such proposals bemg 
considered aby.the States. 

DATED this first day of February 1977 

R.J. EIliGott, Q.C., 
Attorney-General 
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ABORIGINAL CUSTOMARY LAWS 

I, ROBERT JAMES ELLICOTT, Attorney-General, HAVING REGARD TO-" 

(a) the function of the Law Reform Commission, in pursuance of refetences to the 
Commission made by the Attorney-General, of reviewing laws to which the Law 
Reform Commission Act 1973 applies, of considering proposals for the making of 
laws to which that Act applies and of considering proposals for uniformity be-
tween laws of the Territories and laws of the States; , 

(b) the special interest of the Commonwealth in the welfare of the Aboriginal people 
of Australia; 

(0) the need to ~nsure that every Aborigine enjoys basic human rights; 
(d) the right of Aborigines to retain their racial identity and traditional life style or, 

,where they so desire, to adopt partially or whony a European life style; 
(e) the difficulties that .,have at times emerged in the .application of the existing crimi­

nal justice system to members of the Aboriginal race; and 
(f) the need to ensure equita~le, humane and fair treatment under the criminal jllstice 

system to all members of the Australian community. ." 

HEREBY REFER the following matter to the Law Reform Commission, as provided by the 
Law Reform Commission Act, 

TO INQUIRE INTO AND REPORT UPON whether it would be desirable to apply" either in 
whole or in part Aboriginal customary law to Aborigines, either generally or in particular 
areas or to those living in tribal ~onditions only and, in particular: 

(a) whether, and in what manner, 'existing courts dealing with criminal charges against 
Aborigines should be empowered to apply Aboriginal customary law and prac­
tices in the trial and punishment of Aborigines; 

(b) to what extent Aboriginal communities should have the power to apply their 
customary law and practices In tbe punishment and rehabilitation of Aborigines; 
and 

(c) any other related matter. 

IN MAKING ITS INQUIRY AND REPORT the Commission will give special regard to the need 
to ensure that no person should be subject to any treatment, conduct or punishment 
which is cruel or inhumane. .. . 

DATED this ninth day of February 1977 

() . lL-= 
~ R.J. Ellicott, Q.C., 

Attorney-General 
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SENTENCING 

I, PETER DREW DURACK, Attorney-General, HAVING REGARD TO -

(a) the function of the Law Reform C9mmission, in pursuance of references to the 
Commission made by the Attorney-General, of reviewing Commonwealth and 
Territorial laws to which the Law Reform Commission Act 1973 applies; 

(b) the costs and other unsatisfaytory ch,aracteristics of punishment,by imprisonment; 
(c) the desirability of ensuring tliat offenders against a law of the Commonwealtl1 are 
. treated as uniformly as possible throughout the Commonwealth in respect of tt::e 

sentences imposed on them; 
(d) the need for a revision of laws of the Commonwealth and the Australian Capital 

Territory, with particular reference to the questions -
(i) whether principles and guidelines for the impositi9n of sentences of imprison-

ment should.be formulated; and Cl 
(ii) whether existing laws providing alternatives to imprisonment are adequate; 

(e) the conclusions of the Fifth United Nations Congress on the Prevention of Crime 
and the Treatment of Offenders concerning the use of imprisonment, as set out in 
the report of the United Nations Secretariat in relation to the Congress 
(E.76.IV.2); and . 

(f) the matters to be considered at the Sixth United Nations Congress on the Preven­
tion of Crime and the Treatment of Offenders to be held in Australia in 1980, with 
particular reference to the agenda topic relating to the de-institutionalisation of 
corrections,' 

HEREBY,REFER the following matter to the Law Reform Commission, as provided by the 
Law Reform Commission Act, 1973, 

FOR REVIEW AND REPORT ON the laws of the Commonwealth and the Australian Capital 
Territory relating to the imposition of punishment for offences and any related matters. 

IN ITS REVIEW AND REPORT the Commission -
(1) shall collaborate with the Australian Institute of Criminology; 
(2) shall have particular regard to -

(a) the formulation of principles and guidelines for the imposition of a sentence of 
imprisonment; 

(b) the question whether legislation should be introduced to provide that no 
person is to be sentenced to imprisonment unless the court is of the opinion 
that, having regard to all the Circum'stances of the case, no other sentence is 
appropriate; 

(c) the adequacy of existing laws providing alternatives to sentences of imprison­
ment; 

(d) the need for new laws providing alternatives to sentences of imprisonment, 
with particular reference to restitution orders, compensation orders, commu­
nity service orders and similar orders; 

(e) the need for greater uniformity in sentencing, with particular reference to laws 
with respect to the grading of offences and orders and with respect to processes 
designed to structure discretion in sentencing by means of the establishment of 
guideline sentences and the use of a sentencing council, institute or commis-
sion for this purpose; . 

(f) the laws that would be required to give effect to the recommendations of the 
Commission; 
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(g) ~he provisions of Secti?n 7 oft~e Law Reform Commission Act providing that, 
I~ the perfor~ance of Its ~unctIOns, the Commission shall review laws to which 
the Act apphes, and conSider proposals, with a view to ensuring _ 
(i) t~at s~ch laws and proposals do not trespass unduly on personal rights and 

hbertIes and do. n.ot u~duly make the rights and liberties of citizens depen­
.. dent upon admlmst~atIve rather than judicial decisions; and 

(n) tha~, as far as practIca~le, such laws and proPClsals are consistent with the 
Articles of the InternatIOnal Covenant on Civifand Political Rights; and 

(h) its fun.ction,in accordance with Section 6(1) of the Act to consider proposals 
for umformlty between laws of the Territories and laws of the States; 

(3) shall-

(a) consider the question whether, in the determination of the punishment for an 
offence, an emphasis shq!lld be placed on -

(!~ the state of mind of the offender in the commission of the offence; or 
(n) the personal characteristics of the offender and the need for treatment· and 

(b) take into account the interests of the public and the victims of crime. ' 

THE COMMISSION IS REQUIRED to submit by 1 June 1979 an Interim Report on the subject 
matter of the ref~r~nce dealing in particular with those aspects of the reference that are 
relevant to, expedltmg and maximising de-institutionalisation of punishment. 
DATED this eleventh day of August 1978 

, .• J'1I 
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Peter Durack 
Attorney-General 
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CHILD WELFARE 

I, PETER DREW DURACK, AttorneY-General of the Commonwealth of Australia, HAVING 
REGARD TO the following: 

(a) the need to review the Child Welfare Ordinance 1957 of the Australian Capital 
Territory and other laws of the Territory relating to the welfare of children; 

(b) the intention of the Sixth United Nations Congress on the Prevention of Crime 
and the Treatment of Offenders to be held in Sydney in 1980 to discuss as Agenda 
Item 2 - 'Juvenile Justice: Before and After the Onset of Delinquency' and so 
focus world attention on Australian laws and practices in this field; and 

(c) the declaration by the United Nations General Assembly of 1979 as the Inter­
national Year of the Child with the aims of encouraging programs for the promo­
tion of the wellbeing, of children and of heightening awareness of the needs of 
children, 

HEREBY REFER to the Law Reform Commission 
FOR INQUIRY AND REPORT as provided by the Law Reform Commission Act 1973Jhe law 
and practice relating to child welfare in the Australian Capital Territory including a 
consideration of the rights and obligations of children, of parents and other persons who 
have or assume rights or obligations in respect of children and of the community, and in 
particular 

(a) the treatment of children in the criminal justice system; 
(b) the position' of children at risk of neglect or abuse by their parents or caretakers; 
(c) the roles of welfare, education and health authorities, police, courts and corrective 

services in relation to children; 
(d) the regulation of the employment of children; 
(e) any other related matter. 

IN ITS INQUIRY AND REPORT the Commission will 
(a) keep in mind the importance of viewing child welfare in the context of general 

community welfare; 
(b) keep in mind its obligation under paragraph 6(l)(d) of the Law Reform Commis­

sion Act 1973 to consider proposals for uniformity between laws of the Australian 
Capital Territory and laws of the States (in particular in this context, New South 
Wales); and 

(c) note that the Standing Committ~e on Housing and Welfare of.the A.C.T. Legisla­
tive Assembly has prepared a Report on Child Welfare in the Territory, 

THE COMMISSION IS REQUIRED to repbrt not later than 31 October 1979. 
DATED this eighteenth day of February, 1979 

Peter Durack 
A /torney-General 
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EVIDENCE 

" '----

~E~E::~ ~oR~W DURACK, Attorney-General of the Commonwealth of Australia, HAVING 

(a) ~e 7c~~z:tendation~ o~ the Senate Standing Committee on Constitutional and 
C:~~tal T::~fto~)ct;il~~J~~ ~e~~rt on the Reference: The Evidence (Australian 

(i) ~ c~omprehensi~e. revie~ of t!Ie law of evidence be undertaken by the Law 

t et'horm CommdIsslOn WIth a VIew to producing a code of evidence appropriate 
o e present ay; and 

(iq a Uniform Evidence Act be drafted: 
- to apply ~he same l~w of evidence to A.C.T. and to the external Territories. 
- as I ihar as IS approprIate, to apply the same law of evidence in ~ll Common'-
wea t courts and trIbunals· and 

; - ~o ~ncl!lde. the matters no'w covered in the Evidence Act 1905 and the State 
an errItonal Laws and Records Recognition Act 1901; and 

(b) the need for moder~isation .of the law of evidence used in Federal Courts the 
~no~r.}s o~:he ~u~~rahaln CapIt~1 ~erri~o~y and the external Territories and Federal 

ant . . ertrIdory r~, una s by brIngmg It mto accord with current conditions and 
ICIpa e reqUIrements; 

~ERE!\Rf;~: to the Law Reform Commission as provided by the Law Reform Commis-

~~~rts ~nd the ~o:r~~~~~h~h~~:r~~r~!s e;~~;~c~i:~~~c;~~~J~~r~c~~~~gSc~r:u Feteral 

~~~~~:~~~~;~~~c;~~s:~~~:c>oncePts appropriate to current conditions a~d anti~f;a;~ 
(a) whether the!e should be uniformity, and if so to what extent in the la f· 

dence used m those Courts; and ' " ws 0 eVI-
(b) ~he ~ppropriate Iegisl~ti~e n:e!lns of reforming the laws of evidence and of aU'ow­

mg or future chan~e III mdIVIdual jurisdictions should this be necessary. ' . 
IN MAKING IT~ INQUIRY ~ND REPORT the Commission will have regard to its functions in 
~c:~r:t:1cee ;::~t~~~~e~~I~7a~~)0~ft-~heSAt ctt to consider proposals) for uniformity between 

, e a es. 
DATED this eighteenth day of July 1979 
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Attorney-General 
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Aboriginals 
see Appendix A 

Aboriginal Custoinary Law~ 
communication with aboriginals, 82-4 
consultants, 32 
discussion papers 65, 79-83 
problem of secrecy, 79 
public hearings, 83 
punishments, 79, 80 

, reference, 78 
c: report, 65, 85 

tentative recommendations, 80-83 
A~cess to the Courts 

class actions, 89 
completion of referen~e, 65 
consultants, 32 - . 
discussion papers, 65,86-7 
High Court decisions, 87 
public hearings, 88 
reference, 86 
standing to sue, 86, 87 . 

Accident Compensation, see Appendix}\. 
Adoption, see Appendix A 
Alcohol, Drugs and Driving 

legislation, 48 
report (ALRC 4), 48 

ALRC 2, see Criminal Investigation 
ALRC 4, see Alcohol"prugs and Driving 
ALRC 6, see Insolvency: The Regular Payment of 

Debts 
ALRC 7, see Human Tissue Transplants 
ALRC 9, see Complaints Against Police 
ALRC II, see Unfair Publication: Defamation anc 

Privacy 
ALRC 12, see Privacy and the Census 
ALRC 14, see Lands Acquisition and 

Compensation 
ALRC 15, see Sentencing of Federal Offenders 
ALRC 16, see Insurance Agents and Brokers 
ALRC 18, see Child Welfare 
Appreciation, 95 ,', 
Australasian Law Reform Digest, 41 

Bill of Rights, see Appendix A 

Census, liee Privacy and the Census 
Child Welfare 

child abuse, 64 
child care, 63-4 v 
consultants,32. . 
employment Of children, 64 
Institute of Criminology, 61 
.main proposals, 64 
report (ALRC 18),61.....,5 
scope of report, 63 
welfare services, 63, 64 , 

Commissioners of ALRC 
appointment as, 22-4 
divisions, 38 

list of, 21 
reappointments, 25-6 
remuneration, 39 

Complaints against Police 
Ombudsman and, 45 
legislation, 44-6 
reports, (ALRC I and 9), 44 

Completed Projects 43 
Constitutional Law, see Appendix A 
Consultation, Public, 37 
Consultative Committee on Criminal ,Law Reform 

in the A.C.T., 14-19 
meetings, 17 

Courts, see Appendix A 

Contempt of CQl)rt, see Appendix A 
Criminal Law, see Appendix A 
Current Projects, 65 
Consumers in Debt 

consultants, 32 
Clearing House Functions, 38-42 
Criminal Investigation 

legislation, 47 
report (ALRC 2), 47 

Debt Recovery and Insolvency 
consultants, 32 
debt recovery survey, 67 
discussion paper, &5 
N.S.W. Law Reform Commission assistance, 67 
report, 65, 66 

Disabled Persons, see Appendix A 
Defamation, see Unfair Publication 

see also Appendix A 
Digest, Australian Law Reform, 41 

Economics and the Law, I 
Evidence 

consultants, 32, 93 
consultation, 91 
discussion paper, 90 
issues paper,,90 
legislation, 91-2 
research, 90 
submissions, 91 
technology, impact of, 90 

Family Law, see Appendix A 
Firearms, see Appendix A 

" 
Homosexuality" see Appendix A 
Human Tissue Transplallts 

legislation, 5,1 ' 
report (ALRC 7), 51 

Index, Law Reform, 40 
Insolvency: The Regular payment of Debts 

report (ALRC 6), 49 
Insurance Agents and Brokers 
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consultants, 32 
private Members' bill, 60 
report (ALRC 16), 80 
Treasurers' statement, 60 
trust motleys, 60 

Insurance Contracts 
consultants, 32 
discussion paper, 75 
public consultation, 76 
report, 76 
scope of research, 75 

Insurance Laws, see also Appendix A 

Lands Acquisition and Compensation 
discussion paper 35, 56 
federal .legislation, 56 
Northern Territory legislation, 56 
report (ALRC 14) 56 

Law Reform Commission, the Australian 
consultants, 3 I 
divisions of, 28 
meetings of, 27 
members of, 21 , . 
new appointments, 22 
publications, 35 
reappointments, 25 
remuneration of members 29 
staff of, 30 

L"w Reform Index,40 
Legal Interpretation, see Appendix A 
Legal Representation, see Appendix A 

Married status, see Appendix A 
Medical law, see Appendix A 

see also, Human Tissue Transplants 

Practice and Procedure, see Appendix A 
Privacy 

consultants, 32 
consultation with government agencies, 71 
consultation with public, 70, 74 
discussion papers, 70 
freedom of information legislation, 72 
legislation 73-4 
Privacy Commissioner, 72-3 
report 65, 70 
research program, 72, 74 

Privacy and the Census 
Aboriginals and the census, 55 
access to census information, 55 
census questions, 55 
collectors, 55 
Government response, 55 
identification of individuals, 55 
legislation, 55 
,mail-back census, 55 
report (ALRC 12),54 

Property Law, s,ee Appendix A 
Publications of'tne Commission, 

nature and function, 35-6 
research papers, 35-6 
summary of~ 43,65 

Public Consultation 
Aboriginal customary laws, 37, 83 
methods, 37 

References 

Index 69 

current program 20, see Appendix B 
Reform, 39 

Sentencing of Federal Offenders 
consultants, 32 
final report, 65, 77 
judicial survey, 58 
public hearings, 59, 77 
recommendations, 59 
report, interim (ALRC 15), 57 
scope of research, 77 
see also Appendix A 

Suggestion~ for Law Reform, 12, Appendix A 
Staff of ALRC, 30 

part-time staff, 30 
research staff, 30 
staff ceiling, 30, 69 

Standing In the Courts 
see Access to the Courts 
see also Appendix A 

Terms of Reference, see Appendix B 

Unfair Publication 
legislation, 52-3 
report (ALRC 1 I), 52-3 
uniformity of defamation laws, 52 

Visits 
Commonwe~Jth Secretarial, 94 
Council of Europe, 94 
O.E.C.D., 94 

Workers' Compensation, see AppendixA 
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