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| ' , « . , - Respondent's misconduct in the matters herein falls into thr§e
; _ . 16.  As to Charge XVI, on September 25, 1973, respondent reduced a= ‘categories: (i) acceding to special influence on behalf Of'defgndants in
| charge of speeding to driving with an ‘inadequate muffler and imposed an un- traffic cases, (ii) identifying himself as a judge ?ﬁyt?e stationery he used
: conditional discharge in People v. Maribn Barrett as a result of a written “, in the regular conduct of his legal practice and (iii) involving hlmse}f in
f communication he received from Justice Carlton M. Chase of the Village Court ‘ the preparation of the defendant's case in a particular matter. :
: of Chittenango, seekingvspecial consideration on beRalf of the defendant. D ‘ o ‘ . LT v
: S R . FEE : : : As to the traffic cases, the Commission'concludgs that it is improper
i : - 17.  Bs to Charge XVII, on May 13, 1976, respondent reduced a charge for a judge to seek to persuade another judge, onwth? ba§lsycf_per§onal‘9r
i of speeding to disorderly conduct with a motor vehicle in People v. Timothy g othef°5pecialuinfluence, to alter or dismiss a trafflc.tlckettl A judge who
f Samson as a result of a communication he received from Justice Thomas Malecki ] accedes to such a request is guilty of favoritism, as is th? judge.who made
; of the Village Court of Vernon, seeking special consideration on-behalf of the ! the request. By granting ex parte requests for favorable d1$POSltl°?s.f°r
i defendant. e : | \ g ERI g defendants in traffic cases, from judges and others in a special position to
| | S o , : o ; influence him, respondent violated the Rples enumerated above, which read in
! - .18. As to Charge XVIII, on June 20, 1974, respondent sent a letter part as follows: '
! which identified him as a Judge of the Oneida - City Court to Justice Federspiel ‘ o PRI S S
: of the Town Court of Pembroke, Genesee County, on behalf of the defendant in - Every judge...shall himself observe, hlgh,
; People v. Jesse H. Ramage, and received $50 from the defendant as a legal fee. . standards'offconductfso that the integrlty
j T T T , : ~ ( o SRR o . and independence of the judiciary may be
g , 19. . As to Charge XIX, from 1967 to 1978, respondent, in the regular  preserved. [Section 33.1]
P conduct of his legal practice, used stationery which identified him as a Judge ‘ o ’ : R o :
of the Oneida City Court. - | | A judge shall respect and comply with the
91 ¢ s : o DR ar R , « : , law and shall conduct himself at all times
S 20.  BAs to Charge XX, on December 6 and 8, 1977, in connection with ® ~in a manner that promotes public confidence
; People v. Karl Kroth, a case then pending before respondent in which the in the integrity and impartiality of the
; defendant was charged with driving while intoxicated and driving with more ‘judiciary. = [Section 33.2(a)]
than .10% blood alcohol, respondent spoke by telephone with William Kroth, the B ; :
defendant's father, and stated in substance: e AR No judge shall allow his family, social
S S L Y _ or other relationships to influence his ,
(1)  ‘that it would be in the defendant's best " judicial conduct or judgment. [Section 33.2(Db)]
: ~ interest to plead guilty to a reduced charge . SN R S 20T
of driving while ability impaired; and ' , No judge...shall convey or permit others
: il o ) 2 . oo = ! R t+o convey the impression that. they are lnc ‘ v
i (2) - that defendant's lawyer, Lewis Hoffman, ) ' ‘a special position to influence him.... =
' ‘agreed with this assessment of the case. ) [Section 33.2(c)] : ’c ‘
‘ On"Janua:y 11}¢%978; respondent granted defendant's motion to . o A judge shall be faithful to the law and -
dismiss the case of People v. Karl Kroth in the interest of justice, in a . ' maintain professional competence in itessn R
-response to the defendant's claim that respondent, in his two conversations, ‘ ‘[Section 33.3(a) (1)1 : ;
with William Kroth, had indicated prejudgment of the:case and had improperly . B S ' ‘ R
T interfered with the defendant's relationship with his attorney. . o A judge shall...except as authorized by = -
Vg R o e = A o T S T S - law, neither initiate nor consider ex parFe
. Upon the foregoing findings of fact, the Commission’ concludes as a ’ or other communications concerning a pending :
matter of law that respondent vioiéﬁedisegtiOns;33.1,;33.2;‘33.3(a)(l), : . or impending proceedings.... “[Section 33.3(a) (4)] 5
33.3(a) (4) and 33.3(c) of the Rules Governing Judicial Conduct, Canon€ 1, 2, PR vas ST SRR | .
3A and 3C of the Code of Judicial Conduct, Canons 4 and 31 of the Canons of . s
Judicial Ethjjcs, and permitted a violation of Section 33.5(f) of the Rules . V :
- 'Governing'Judicial Conduct ‘and Section 839.5 of the Rules of the Appellate Lo 5 S o
‘ Division, Third Judicial ‘Department. Chdrges I through XX of,the Formal L By
A‘WrittenfCompLaint,aré sustgined,*ang :eSpondeqt'sfmisconaﬁétfis‘establiShed. - oo - )
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Courts in this state and other jurlsdn.c'tlons have found that favori- 4 Tommiggion on Elubitial l@ﬂﬂﬁmt
tism is serious’ Jud1c1a1 mlsconduct and that tlcket—flxlng is a form of , : ’ S 7 E
favorltlsm.‘ SR . N ; e o ’ e i e e e e o e o e :

g

@

In-Matter of Byrne, 420 NyS2d 70 (Ct. on the Judiciary, 1978), the

In tﬁe Matter of the Proceeding Pursuant to Section 44, *

court declared that a "judlcn.al officer who accords or requests special treat- | subdivision 4, of the Judlclary Law in Relation to ,. : g
-ment or favof?tlsm to a defendant in his court or another judge's court is i ~ B ‘ %
guilty of malum in se misconduct constituting cause for discipline.” In that : iR " NORMAN H. SHILLING, T o, , I
_ case, tn.cket—lelng was ‘equated wn.th favoritism, which the court stated was : 0 . » %Etg[’m[nat[nu ,
"wrong and has always been WrQPge Id-: at 71-72. : ' : a Judge of the Civil Court of the City |

I

. : O , s ~of New York, Kings County.. : - N
As to his practlce of ldentlfylng hlmself as a Judge on the station- ‘
ery used in his private law practice, respondent s conduct was clearly improper.
Canon 31 of the Canons of Judicial Ethics cautions a Judge who is permitted to
'practlce law to. "be scrupulously careful to avoid conduct in his practice i : :
whereby he utilizes or seems to utilize his judicial p051tlon to further his ! b b : T . .
professional success.". By hlS conduct“ respondent in effect used his judicial - B ‘ , ¢
office and title in pursuit of entirely prlvate ends. He thereby dlmlnlshed , ' ' v“% ’-‘,, BEFORE: {hrs. Gene Robb, Chairwoman ‘ ‘ ; T ,
public confidence in the rntegrlty and 1ndependence of the judiciary. Respon: » Honorable Fritz W. Alexander IT y o - %
dent knew or should have known that routlnely identifying himself -as a judge ! R
¥

— e, it it i, | s iy it s’ | St et i oot e ey ety

, « David Bromberg o N @
zn iis lzw pr;ztlc; could have a: 1§t1m;dat;ng effect on those wrth whom he - ; Honorable Richard. J. Casdamona: | ‘
ea and mig. ot erw1se enure to his benefit. h ‘ ,  helores belBelie ano | | o

: ' As to his conduct in People v. Xroth, respondent initiated an ex
parte communication with the defendant's father, in violation of Sectlon
33.3(a) (4) of the Rules Governlng Jud1c1a1 Conduct. “His adv151ng the defen-
dant's -father as to how the defendant should plead in this dase was ‘improper. o
and interfered ‘with_ the relatlonshlp between defendant and defense counsel.
‘Furthermore, by v1rtually acting as a lawyer in the proceedlng, respondent
“compromised. the. 1mpart1al role required of a pre31d1ng Judge and effectively
created a climate in'which he should have dlsquallfled himself, inasmuch as
"his lmpartlallty mlght reasonably be questloned"O(Sectlon 33. 3[c] of the
Rules) : ‘ o A

Gl

Victor ‘A. Xovner

Honorable Isaac Rubin
Honorable Felice K. Shea . : s : o
: Carroll L. Walnwrlght, Jr. : : ‘

- - 'Michael M. Kirsch ' ' . . i

The respondent, Norman H. Shilling, a judge of the Civil Court of
~the City of New York, was served with a Formal Written Complaint dated June
/-4, 1979, alleging that he improperly interferred in the course of a proceed- 7

ing before another judge and that he lent the prestige of his office to RS
', advance the interests of a third party, a not-for-profit corporatlon with

Lo,

‘{\ By reason of the fore901ng, the Comm1551on determlnes that the

i Lrew fwhlch he was assoc1ated. Respondent filed an answer dated June 22, '1879. -
approprlate sanction is censure. . [ P o
) a1 & : ; \ & : e ) . ‘ X By order ‘dated September 4, 1979, the Commission de51gnated the - ' s v
2y A !yconcur. ' e e S <. ~Honorable Jamés Gibson referee to hear and report with respect to the issues '
o o - . " , R - herein. -Pursuant to Section 44, subdivision 4, of the 3ud1c1ary Law, respon-
s - - e e e . dent waived confidentiality in this proceedlng and requested that any hearlng S L
fateds Albany,‘NewDYork, 8 L ‘ | . - IR N : . ‘. ‘l ;; Vo be publlc. ‘ . ;
, February 11, 1880 AR O O RN e BN : ; SRR TR ;
kkry ! . A \ , S ; , ST R & PREEE ¢ x ‘ o By notice of motlon dated September 19, l979, respondent moved to o
o IR SN ) , ‘ el % B N i R dismiss the Formal Written Complaint for failure to state a cause of action. e
s o . 8 I ‘ R B R IR BARREES | f'wfx "By order dated October 26, 1279, the.Commission denied ‘the motion. L 3
B : - . . 8 ) v ; ‘: . A ) ® . i
o e - , - ‘ 3, e o S sf",'t; ‘ Y : S A Qubllc hearlng was held on October 29 *30, and 31 and November 1, ;b .
o L N , E 2 R RERP L B AR B SO 1979, and the report of the referee was filed on January 23 1980. Lo .
128 . S . ‘xn‘: . 4 : ) D R . . o - \\ ‘ 9 - . . 129 . ‘ i ' S 3 . . [ y
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_an extent%that Dr. Beck was not able to keep the phone to hls ear. o

‘ charglng operatlon of the Atlantlc Avenue facility without a permlt..

~Veter1nar1an of the Clty Department of Health.~

= e R i L
By notice of motion dated February 1 1980, the adm;nlstrator of
the CommlSS;On moved to confirm the referee's report and for a determlnatlon
of misconduct and sanctlon. Respondent's opp051tlon papers were flled on

February 74 1980. . , 5
K The Comm1551cn heard oral argument on the lssues hereln on February

26, 1980. Thereafter, in executlve session, the‘Comm1551on considered the

record of this proceedlng, and now upon that record makes the following

,flndlngs of fact. ERR . o F SRR

] i

l. In December, 1977, three summonses were 1ssued agalnst Mr.,John ‘
Esteves, an employee of Associated Humane Societies of New Jersey (A.H.S. ),*
who manages the A.H.S. facility at 224 Atlantlc Avenue, Brooklyn, New York.:f

S
o

2. JOne summons was lssued by the New York Clty Department of Health,
The

other - two summonses were is sued by agents of the American Soc1ety or the -

Prevention of Cruelty to Animals LA S.P.C.A.), charglng lack-of health

certlflcates for dogs shipped from New Jersey. to ‘New York, ‘and. lack of 51ngle
cages for ‘dogg’ over three months old. : : :

&

a

3.7 Between December 1977 and December 1978, respondent contacted Dr.
Humane Law" Enforcement of . the A S.P.C.A.

R In hls telephone conversatlon w1th Dr. KLllberg, respondent 1dent
fled himself as a judge and requested that Dr. Kullberg intercede and have
£he A.S.P.C.A. summonses dropped and the charges dlsmlssed ‘Dr.’ Kullberg
declined, and offered instead to have his agents make an unannounced visit to
the A.H.S, fac111ty, but respondent requested a v151t w1th notice. :

5.,‘ In ‘his telephone conversatlon w1th Eric Plasa, respondent also
asked for dlsmlssal of the charges agalnst Mr. Esteves. i ay

~Qk.:‘ U ¢

o =

6. Respondent also contacted Dr. Alan Beck of the New York@Clty :
Department of Health, ‘Bureau of Anlmal Affairs, and Dr. Howard Lev1n, Chlef

Q'\\\

‘John Kullberg, Executive Dlrector of the A. S P.C. A., and Erlc Plasa, Dlrector,

7. In hls telephone conversatlons ‘With Dr.. Beck, respondent 1dent1f1ed .

‘himself as a judge and questioned why the permit was not belng granted to
CA.H.S.
~having New= ‘Jersey animals brought into- New York City and vice versa, because

Respondent dismissed Dr. = ° .

Dr. Beck told respondent ‘that he was doubtful as to the w1sdom of

of health, social and admlnlstratlve problems.
Beck'q?argnments, became angry, and yelled and, screamed at Dr. Beck to. such

& B ) L

Y

: (J,,

aerespond . S T T o

e s gl e C S

! and talklng to the pre51d1ng judge about the matter.?;p

g 1t s a fact " : it R e

‘angry,

Dbelng st :
' spondent stated ‘that zonlng was not relevant, and that he had obtalned thls o
When Ms. Elinor Molbegott, attorney

When I make a statement of fact,rlf)f§‘

;8. Ina subsequent telephone call to Dr. Beck,‘respondent was angry
that “the permit still had not been issued to A.H.S. Dr. Beck explained. that

- the site was not zoned for a kennel; and respondent velled,. screamed and sald
that Dr. Beck should "stop f——éf—g around w1th the Humane Society.' :

B

9. Respondent remlnded Dr. Beck at least tw1ce that respondent was a

judge and also told Dr. ‘Beck that he had moxre political clout than Dr. Beck.‘«
Dr. Bec¢k percelved the’ telephone- calls to be fraught with’ "atcempted lntlmlda-

tion." = e L SO SR T,
10 ) In hls telephone conversatlon w1th Di. Lev1n, respondent 1den_1f1ed
"himself as: & judge and asked, in a loud voice, to have the permit issued. -to
A.H.S. Respondent questloned the reasons for “the sumons. He was upset- ‘and
and accused the Department of ‘abusing its authorlty. .
éi as "threatenlng." : g ‘

i . ‘}.

respondent s tone of v01

11,

.. L&vin perceived

On July ‘10, 1978, the ‘case \ of A. S.PiC. A.cand New YorPnC1ty(Department

of Health v. Esteves came before Judge Eugene NardeLILJ sitting at New York
City Criminal Court in Manhattan.. After the-case had been called, and while
d settlement. dlscu551on was in progress at the bench,. Judge Nardelll saw -

o

respondent 51tt1ng 1n the rear of the courtroom. SN e g

12.‘ Durlng the- course ‘of the" settlement negotlatlons, Harry Brown, o
attorney for A.H. S. and’ Mr. Esteves, mentloned that respondent sat.on the o

board or A H s. . R L B R .

- % " . e - . g e i o "r}l s : Cf’)

o 13 ' After.the Esteves matter was adjourned respondent appfoached the

bench and commented to Judge Nardelli about the case, to the effect ‘that if

the A.S.P.C.A.-and Department of Héalth were really interested in anlmals,

“ ‘they would not be proceedlng in such a manner, - Judge Narde111 d1d ‘not.
14.* Respondent dld.not con51der the 1mpropr1ety oﬁ

judge's: ‘courtroom during the pendency of a case in which he was 1nterested

L 15-,‘

Respondent spoke to Dr. Levin-about -the permlt and why lt was~
ped. Dr. Levin replied that the problem was a zoning ohe.: ~Re=°

Levia.

1nformatlon fxdm the building department. _
for the A.S.P.C.A.," stated,."We w1ll check into that,” respondent said, -

"Llsten, I anm a judge of “the Civil Court.-

; Feo W
51 , A "
s ' o - o7 O e 5
9 ; e ?4{ K G
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o When ‘the persons involved in the Esteves case 1eft the courtroom,v'
respondent;also left. -1In the corridor, Mr. ‘Brown introduced respondent to

nterlng anocher e

e
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At the time Of this cdhversatlon, respondent was angry and was .
Ms. Molbegott testlfled
Dr. Levin:

menacingd"

16.
talklng in a’'loud tone of voice ‘and waving his arms.
that respondent. also made reference to, "political friends."
con51dered respondent s tone/to be " uthorltatlve," perhaps

o o

Upon the foreg01nq/f1nd1ngs of fact, the Comm1551on concludes as"a
matter of law that. respondent violated Sections 33. 1, 33. 2(a),.33 3(c),v
33.5(a) and 33.5(c) (1) of the Rules Governing Judicial. Conduct and Canons 1, '
2, 5a and. 5C of the Code nf Judicial Conduct: The, charge in thé Formal t
ertten Complalnt 1s sus7§1ned, and respondent's mlscondtct is establlshed.«z

' ; : ~It was: 1mpropgr for respondent (1) to lntercede 1n the Esteves case

" by attemptlng to persud/e two officials of the A.S.P.C.A. w1th law enforcement
rauthority to w1thdraW/the summonses which commenced the proceedlng ‘and to
have ‘identified hlmself as a judge whlle so doing, (11) to 1nterfere on
behalf of the A.H.S. /w1th officials Of the New York: City ‘Department ‘of Health
as to their dec151on not to issue a permrt to Z.H.S., to have identified
hlmself as a’ judge “hlle so dorng, and to have addressed the Clty off1c1als

in-a hOStlle, profane and loud’ manner, (iii) «to speak in a loud vorce in the®

the Esteves tase/ y ‘speaking to. the presiding judge on behalf of the defen-

/ obllgatlons re&ulred of all: judges.» He has used the prestlge of hlS office

demeanor- in¢umbent ‘upon all judges as expressed in the Rules Governlng
g Judlclal Cohduct. ‘A judge's obllgatlon to adhere to<iht =3 tandards 1s not

~limited to/the courtroom. -Matter of - Kuehnel v. State C
- Conduct, | wy2d (Mar. 18,1980}, - - -
i T q v ) : R AT \7_::,

;The Comm1551on flnds the blatant 1mpropr1,;

W

e dlmlnlsxed both by respondent s conduct and the appearance of lmproprlety
1‘.therebx/engendered.g B R : 3

. B & . N e = | N Q
By reason of the foreg01ng, the Comm1551on determlnes that<e

=y

B

B : ; o .

oaprile, 19800 ., v
~albany, New York .
AL New Jork .

courthouse corrldor with the attorney for the A.S.P.C.A. and to make . referenceJ
to polltlcal 1nfluence, and (1v) ‘to interfere in the court“s cons;deratlon,of '

_dants. Judge Naﬁdelllvapproprlately did not respond or. allow hlmself to. be ‘,é,'
o ,f engaged in conversatlon w1th respondent on thls mattel.,,i ”; o S ~@ :
: / ‘ ; Respéhdent has exhlblted a dlsturblng dlsregard of the ethlcal

i / . to assert spetlal lnfluence -on behalf of a third party and brought dlsrepute .
Yoo to the judlcyary by hlS vulgar and abraslve publlc manner.' y%,ﬁ. :
e g S

" Res pondent has shown llttle or no'understandlng of the standards off,

‘ »\1 : t’. o e
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In the Matter of the Proceedmg Pursuant to Section 44,
subdmsxon 4, of the Judlcxary Law in Relatlon to

- Determination

RN

JAMES HOPECK,'
a Justlce of- the Town Court of
Halfmoon, Saratoga County.

123

‘ 3§ Mrs. Gene Robb, Chairwoman
< Honorable Fritz W. Alexander, II
-7 . pavid Bromberg, Esq. :
# " Honorable Richard J., Cardamone
w - Dolores DelBello :
Michael M. ~Kirsch, Esq.
Vrctor A. Xovner;. Esq.'
William V. Magglplnto, Esq.
.~ Honorable Isaac Rubin :
;Honorable Felice K.. Shea
Carroll L. Walnwrlght, Jr., Esq.'

Toa

| Gerald[Stern“for‘thenCommission -
~-David L. Riebel for Respondent.

= N

hLol

The respondent, James Hopeck ‘a justlce of the Town Court of: Halfmoon,

Saratoga County, was served: w1th a Formal Written Complaint dated July 3, 1979, o

alleglng mlsconduct in that respondent (i) directed his wife to preside . in court
over ten traffic cases in his absence one evening, (ii) failed to dlsquallfy
himself -and encouraged ex parte communlcatlon in a case 1nvolv1ng a defendant
with a familial relatlonshlp to his wife and (111) left the bench and argued
‘with .an attorney over the attorney s conduct in court. Respondent flled an
answer dated September 6, 1979. Sl g S N g~’ o

The admlnlstrator of the Comm1551on, respondent and respondent s

counsel entered into an agreed statement of facts on’ Aprll 7, 1980, pursuant to,b

Section, 44, subd1v151on 5, of the’ Jud1c1ary Law, wa1v1ng s$he hearlng prov1ded

for- by Section 44, subdrv;slon 4, of the Jud1c1ary Law, and stlpulatlng that the -

Comm1551on make 1ts determlnatlon on the pleadlngs and. the agreed upon facts.

&
. . . o
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' se551on on June 18, 1980,

"he ‘would be unable to attend ‘the se551on of his court scheduled for that evenlng.

The Comm1551on approved the ‘agreed statement as submltted, determlned that no’
outstandlng issue of fact remained and scheduled oral argument to determine (i)
whether the facts establlsh mlsconduct and (ii) an approprlate sanctlon, 1f any.
““Both the admlnlstrator and respondent waived oral argument and submitted memoranda
on the 1ssues. . f
The Commission con51dered the record in thlS proceedlng in executlve v
and upon that record makes the follow1ng flndlngs of

fact.

AF

Wlth respect to Charge'I. “

L On August 24, 1977 respondent was suddenly taken 111 and realized

fal

2. ¢

The court calendar on the evening of August 24, 1977, consmsted

of ten Uniform Traffic Tlckets ‘returnable before respcndent that evenlng

People

v. LaFontalne, People v. Egan, People v. ‘Gonyea; People v, Llncham,

People v. -

Berthiaume, People wv. Fernet, People v. ngney, People v. DlNola,
DlCenzo and People Ve Capra. ' N

3.

_»court clerk,
- present’ that (1) the court would ‘allow. two-week" adjournments to defendants who

so requested

Upon taklng lll respondent dlrected hls w;fe
to attend his. court ‘that evening and to advisé

People‘v.

r" s
7.
y
/

’ who was also hlS
those -who - would be .

or. (ii) defendants could plead guilty under/procedures for pleading

gquilty by mail by signing the back of the Unlform Trafflc Tlcket and paylng a
flne which respondent S w1fe would collect. - o // :

4. On the margln of the court's copy of each Unlform Trafflc Trcket
‘returnable on the. evenlng of August 24, 1977, respondent wrote the amount of the
rlne whlch would be 1mposed in the event of a gu1lty plea. = +

2 8e Respondent also told hlS w1fe that rf anyone objected to the -
procedure set forth%an paragraph ‘3 above, the’ objectlng party ‘should. be granted

an adjournment to dlscuss ‘the matter w1th respondent

oy

=,

court and ‘mede the announcement: as directed: by,respondent

6. On the evenlng of August 24 197/, respondent s w1fe appeared 1n’

. ‘Seven defendants

kel

thereupon pled gullty ‘to ‘the or1g1na1 charges Filed: agalnst them and pald fines

in the amount: respondent had prev1ously wrltten on. the.marglns of the respectlve‘<

tlckets.;»_'

i

Flgmila

L : S Three other defendants consulted w1th the a551stant dlstrlct
attorney, who was-present;

and requested to plea bargain- the charges agalnst

~them,.

Respondent s wife thereupon telephoned respondent, and: respondent and the

,y.assrstant district attorney dlscussei the three cases . over the telephone and
: ,n»agreed to reductlons in each case.‘r - : - . , :

Lol

N

g

X
kS

&

- wife to discuss the - case ex parte with respondent if they so. w1shed._

: responoent s mlsconduct is establlshed.‘

8. No announcement had been made by respondent's wife or anyone else
that plea bargalnlng would be permrssxble under the circumgtances or that the '
defendants could dlscuss the merits of their cases over the telephone w1th the

Judge-.‘ - o o S S T P B :
oo N . T T ',:; “ g - % g R 23 ‘g\

S «f9.7‘ At least six of the ten defendants who were. present 1n ;ourt on
the evenlng ‘of August 24, 1977, ‘and’ who heard the announcement by respondent's
wife and observed the reduction of charges and the ‘collection of fines by respon—‘
dent's: w1fe, believed that respondent's wife was settlng flnes and reduclng B

Jcharges on- her own authorlty as though she were an actlng judge. ) ; .

\\

\\
: .10, Respondent acknowledged to the Comm1551on (1) “that. hlS actlons
created an ' appearance of 1mpropr1ety in that members of the publlc in his court

‘on the evening of August 24, 1977, might reasonably have concluded that respon—

dent‘s wife was acting as a: Judge in his place and (11) that the telephone

discussion between respondent and the a551stant dlstrlct attorney, as to plea U

bargalnlng, was 1mproper.~

s Upon the fore901ng flndlngs of fact, the Comm1551on concludes as a
matter ‘of law that respondent violated Sections 33. 1, 33.2, 33. 3(a) and, 33.3(b)
of the Rules: Governing. Judicial” Conduct and Canons 1, 2, 3A and 3B of the Code
of Judicial Conduct. Charge I of the Formal ertten Complalnt is. sustalned and

T

. Wlth respect to Charges Ix and III.

':li.?; rlmlnal charges were flled in respondent s o

o : On November 26, 1977,
court returnable December 7, 1977, against WalterlBo eskl, churglng Mr. Bolesk1 .
Lw1th "Taklng A Wlld Deer Wlthout Antlers: Durlng The Open Season." PIEUEEEED U S
12 Mr. Bolesk1 s w1fe Ls related to respondent s w1fe by consangulnlty”~

in. that‘Mr.rBolesml s w1fe and respondent's wife. are flrst cousrns.c

(3

v 113.f Respondent granted adjournments 1n the Boleskl case on December

J7, 1977, December 28, 1977, ‘and January 11, 1978, durlng which time settlement‘

by way of civil compromlse was’ ‘discussed among the defendant, hls attorney -and
representatlves of ‘the Environmental Conservatlon Department. Respondent was

.aware that settlement dlscusslons were taklng place but he dld not part1c1patem

in them. ; ‘,d,
14. On December 8, 1977, respondent asked hls.w1fe to call the

defendant's wife, "as a courtesy,” to' encourage the defendant and the defendant s
Respondent's.

'a.»wlfe thereafter telephoned and spoke w1th Mrs.,Boleskl in accordance w1th '
o respondent's lnstructlons." » ' ‘ ’

f‘had‘reached a civil compromise requlrlng ‘the defendant to pay '$300. )
f‘recorded the settlement in hls c1v1l docket and dlsmlssed the crlmlnal actlon ‘

"agalnst the defendant “1n the lnterest of justlce "'”‘f5~

On January 18, 1978, the partles 1nformed respondent that they

15
Respondent
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, éknowledged to t)e Commlsslon that 1t was 1mproper g
(i) not to have disqualified himself lmmedlhtely from the case and (ii) to have
encouraged ex parte communlcatlon by the. defendant and the\defendant s w1fe.ﬁ'

16, Respondent e

4 ' @ 5 ol

Upon the foreg01ng flndlngs of fact, the Comm1ssxon concludes asa "

",matter ‘'of law that respondent violated Sectlons 33.1, 33. 2, 33 3(a) (1), 33.3(a)(4),

> 33.3(c), (1) (i) and 33. 3(c)(l)(1v)(a) of the Rules Governlng Judlclal ‘Conduct and
Canons ‘1, 2, 3A(1), 3C(1)(a) and 3C(l)\d)(1) of the Code of Jud1c1a1 Conduct.k; .
- Charges II and III of the Formil Written Complalnt are sustalned, and respon-

dent's misconduct is establlshed.ﬂf”' e S
L ey S e e o

, L Wlth respect to Charge IV.‘A e v:;g S u,t,_, (TR

Y SRR N Coielle w S ; S T .

' e 17. On the evenlng of January ll 1978, whlle preSLdlng in court,

"respondent became 1rr1tated ‘at a remark made by DonaldOCarola, an - attorney

representlng a client in a case before respondent After Mr."Carola left the’
courtroom, respondent excused hlmself from the bench, followed“Mr. Carola to. a
parking lot outside the courthouse and said to Mr. Carola, "Look, I am only
‘going to tell you once, I don't need‘any more of your smart remarks in this
court and it better not happen again." Mr. ‘Carola’ thereupon hecame very angry
and he and respondent argued for approx1mately Five mlnutes. o

¢ 18. Respondent acknowledged to the CommlSSlon that 1t was 1mproper to e
have left the. bench during a session of court to engage in’ an argument w1th one‘
of the attorneys appearlng 1n a. case in that court.s,;;_rﬂ :

£
0

u

‘ Upon the fore901ng flndlngs of fact the Comm1551on concludes as a);
matter of law that respondent v1olated Sectlons 33.1,.33.2, 33 3(a)(2)Jand

33, 3(a)(3) of the Rules Governlng Jud1c1al Conduct and. Canons l, 2, 3A(2) and

3A(3) of the Code of Jud1c1al Conduct Charge IV of the Formal ertten Complalnt
‘is sustalned and respondent s mlsconduct is establlshed.v ' j
. e i
Wlth respect to Charge I,:by dlrectlng hlS w1fe to conduct bu51ness@bf
the court in his absence, dn the manner set forth above, respondent created the .

,appearance of lmproperly having delegated hlS adjudlcatory respon51b111t1es to » p :
-By noting in advance of any hearlng‘the amounts of the fines to be :7?:'*

his wife. .
collected by his wife in ten trafflc cases, respondent appeared to have pre-

.judged the merits of ‘the cases and to have set fines ‘without regard to the

rights of the defendants to be heard. By engaging in an ex parte communlcatlon .

‘with the assistant district attorney as to three of those ten trafflc cases,
e respondent violated that section of the Rules Governlng Jud;c1a1 Conduct Wthh

prohlblts such communlcatlons (Sectlon 33 3 [a][4])

- Wlth respect to Charges II and III by pre51d1ng over a crlmlnal -
matter in which his w1fe was related by consangulnty to the defendant's w1fe,,;

- ~and by encouraging ex pa arte communlcatlon by the defendant,~respondent v1olated
~'those provisions of tl the Rules’ Governlng Jud1c1al Conduct (1) which require
‘ﬁdlsquallflcatlon when a judge or. ‘his spouseaes related to a defendant or his

spouse within the sixth degree of . consangu1n1+;>or afflnlty (Sectlon 33. 3[c][1]
[iv]{al), and (ii) which prohlblt a judge from initiating or: con51der1ng

Lex parte communlcatlons concernlng a pendlng proceedlng, except as authorlzed ny
law (qectlon 33. 3[a][4]) R «

i

iﬂ¢£n f: :prk"f"”ihigspfg&;fff

;esﬁg.,z‘nangnngwng"unﬁéi

k3

RS R

,the Commission would have done so in this case.

. 5
_censured ‘ B S - . = . . ,

"Dated:

HE=

With respect to Charge IV, by leaving the bench during a session of ,
the court to argue with an attorney outside the courthouse, respondent failed in

L il e g

~his obligations to maintain order in proceedings before him and to be patient i

and dignified toward one with whom hecieals in his official capac1ty (Sectlons
33 3[a][3] and [4] of the Rules).

In determlnlng the approprlate sanction, the Comm1551on has considered ;E
the varled nature of " the misconduct and the cumulative effect it will have both
on public confidence in the integrity of respondent's court and on respondent's
fltness to sérve. The Commission has also considered that in 1976 the Appellate
DlVlSlon, Third Department, censured respondent for séntencing a defendant whom
'"he believed to be involved in a prior incident of a personal nature" involving
respondent and for threatening "to deal personally with said defendant if a

future 1ncldent should occur 1nvolv1ng respondent's famlly " Matter of Hopeck, o
54 AD24 35 (34 Dept 1976) : ‘ ' ‘

Suspension would have impressed
‘upon respondent the severlty with which we view his conduct whlle affording him

an opportunlty to reflect on his-conduct before returning to the bench. . Absent
such - optlon, the Comm1551on determlnes that respondent. should be severely B

I

+

) !

“Had the Constitution provided for suspen51on from office as a sanction, . o
{

i

¥

o% All concur, except (1) Mr. Klrsch dissents as to Charge I and votes to
dismiss the charge ‘and’ (ii) Judge Alexander, Mr. Bromberg, Mrs. DelBello, Mr.
Maggipinto and Judge Shea dissent only with respect to sanctlon and vote that
the approprlate sanctlon is removal from offlce-

i
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Albany, -New York -
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In the Matter of the Proceedmg Pursuant to Sectxon 44

A ) subdxvmon 4 of the Jud1c1ary Law in Relatlon to L R R A S
: e o ° : B G S e DR e e ‘

s f k SR : S -, »’v’r’
o ewmmximm Defermination

5 e a Judge of the)County Court, [ £ ' ’

0 B Monroe County. R e e

RN

g
B
£

Tl Gal
.
o}
o
.

it e e T R e T ) T RN A cf et v . BEFORE: - Mrs. Gene Robb, Chalrwoman R R I R R 2
S I e o “‘§ o T T e e D T R . Honorable Fritz W. Alexander, II ' Rt
B D e T R e e I T T e T s e e e 'f‘Honorable Richard J. Cardamone - R e S
e g T B g T S R e e e T e S R % polores DelBello e T RS SRR AR
| U e e e By e e T e e e e s IE I T R R "Mlchael M. Klrsch, Esq. RRREE RS o L
e Ema s b b willdam V. Maggipinto, Esq. - - oo |
e - L T P e T o R g T o R .. ‘Honorable Isaac Rubin L B U D
s 4.t ' Honorable Felice K. Shea = - o o g
oo o 0 TR : Carroll L. Walnwrlght?;ﬁr;,fEsq.'é~“»5 s T RN U -

o b § i s

APPEARANCES' 'jj= s 5';' DR T

N e
= o

7 o 7;‘y‘.e,Q/“ie,f'Qﬂ - e C Gerald Stern (Robert Straus, of Counsel)_ e
S RN SRR s S SR F ’ Alfred P Kremer for Respoadent : :

@

9“5”1 Nheorespondent, Culver K;‘Barr, a judge of the County Court, Monroe
‘~County, was. served with a Formal ertten Complalnt dated February 19, 1980,
falleglng varlous acts of mlSconduct arising from" his arrest on two occa51ons for,

"*:;T;grtffsi~~7_‘-f "1nter alla, dr1v1ng whlle‘fntox1cated. Respondent flled an answer dated March 7

% |

; ‘The admlnlstrator of the Comm1551on,‘respondent and respondent's attorney
,entered lnto an agreed statement of facts ‘on May 16, 1980, pursuant to-Section 44,
fsubd1v151on 5, of t@e Jud1c1ary Law, wa1v1ng the hearlng prov1ded by Section 44,
‘V?subd1v151on 4, of the Judlclary Law, ‘and stlpulatlng that the Commission render
its determlnatlon on the pleadlngs -and the agreed upon facts. The Commission
_‘approved ‘the agreed. statement and heard oral: argument on: July 23 1980, to ‘detexr-~
“mine whether ‘the agreed upon facts establlsh mlsconduct and,‘lf so, -an. approprlate,
jSanctlon.x Thereafter 1n exeﬁutlve session’ the CommlsSLOn con51dered the record of -
*thls prodeedlng and upon that record makes the followrng flndlngs of fact.',_i

=

o

e

“Precedmg page hlank '5;

¢4

parasess
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it

" While Intoxicated, a misdemeanor; ‘
" Vehicle and Trafflc Taw, respondent- e S | _ ; X

,mad," he "just get(s) even"; and - g SRR T " 'b o

e to be flngerprlnted and otherw1se processed in. the

&

1 On-. December 10, 1978, whlle belng arrested by the New York: Stateo

| harges  of Driving .
wri of Palmyra, -New York - (Wayne County), on c |
o eate phin and rallure to Keep nght, a violation of the o

(a) = stated repeatedly to the arrestlngubfficers that heéwas av%onroe
County Court Judge and wanted "con51deratlon ‘ “ g o

(b) . asked Trooper Nelson Baker, one. of the arresting officers: "DO'YOU'
realize who I am?", and stated that respondent s reputation as a judge would b:ent
adversely affected by the arrest and if the trooper did not arrest hlm, respon

e

would give the trooper "anythlng A | W , s

(c) refused to take a field sobrlety test; »h‘z B o

Eo

v (d) repeatedly refused to take a breathalyze* test at the New Yé?k\

State Police substation in Newark, New York, f; o ‘ : _ o 3

(e) . stated to the troopers at: the substatlon that he does not‘"get'

°

(£) stated to Trooper sllngerland at the substatlon that a County Court
Judge should not be subject to arrest.‘l Y .:u‘,; TR o

2.(a) On March 19, 1979, x espondent was (1) conv1cted after a jury
trial in the Town Court of Palmyra of Driving While Ability Impalred, aag é:l)
conv1cted of Failure To Keep nght by. Palmyra Town Court Justlce Harry White.

respondent was glven a cohdltlonal drscharge on his
alred and flned $25 on hls conv1ctlon of

i Dv_.

. (b) ©On May 7, 1979,
conv1ctlcn of Driving While Ability Imp 8
Fallure To Keep Right. L o . 5 \

P

- (¢) " The condltlons of respondent's sentence of condltlonal dlscharget-
were: (1) that he attend an alcohol rehabllltatlon course: approved by the Depar
ment of Motor Vehicles and (ii) that he lead a law—abldlng llfe.‘

o

1979, to July 29 1979, respondent s llcense to

(d) From May 234 t of Motor Vehlcles as a * G

:operate a motor vehicle was suspended by the Departmen
result of hls conv1ctlon. : ,{w e

while being arrested by the Monroe County
(Monroe County), on charges of
“To Take A Breath Test and
and Traffic Law, respondent.,

~ 3. g On August 12, 1979,
Sherlff's Department in the Town of Chili, New YorX
Driving While Intoxlcated, a mlsdemeanor, and Refuna
Movrng From Lane Unsafely, v1olatlons of the. Vehl

P L : b .
cers’that he was a Monroe -

(a)- stated repeatedly to the arrestlng': g

County Court Judge and wanted "con51deratlon

" ’ £ blle proce551ng van v
B ¢ o enter the Monroe County f s mo =
(b) refused t e of arrest, 2. «

(=}

; repeatedly refused to take a. breathaly

ey Ckests et
(c) BeSEE e e g

‘ :
Lo

- the individual judge is 1rretr1evably lost.
‘protected ln such cases only by removal of the judge from OfflCE. e

continuing to serve effectively in judicial office.

(d) .stateds "F--- you" to the arrestlng deputies after belng told that
‘he was. 901ng to be handcufred for failing.to cooperate, and

o

&

(e) stated to the arrestlng offlcers that he hoped he worild "have the
opportunlty to repay this back someday." o

iy

4, . Respondent s arrest on August 12, 1979 for Drivi g Whlle Intoxlcated

occurred while he was still serving the sentence of conditional scharge imposed’
for his prior conviction on March 19, 1979, of Dr1v1ng While Ability Impaired;

accordingly by his conduct on August 12, 1979, respondent violated the conditions
of his sentence ofOMay 7, 1979.- .

5. On August 20, 1979, respondent was convmcted on his plea of gullty
to the charges of Driving While Intox1cated and Moving From Lane Unsafely.
Thereafter, on October 29, 1979, réspondent was sentenced to sexve three years

probatlon, was ordered to attend an alcohol rehabllltatlon program, was flned $250
and had his llcense revoked »

: Upon the foreg01ng findings:of fact, “the Commlss;on concludes as a
matter of law that respondent engaged in conduct prejud1c1a1 ‘to the admlnlstratlon
of justice, attempted to use the prestige of his office to obtain spec1a1 con-
sideration for himself, conducted himself in a manner whlch would tend to bring
the judiciary into disrepute, failed to observe high standards of conduct falled
to conduct hlmself in a manner which would promote public confldence in the

8]

©

integrity and lmpartlallty of the judiciary, and detracted from the dignity of his L
office, in violation of Article VI, Section 22, subdivision a, of the Constitution -

of the State of New York, Sections 33.1, 33.2(a) and 33.5(a) of the Rules Govern-
ing Judicial Conduct and Canons 1, 2A and 57 of the Code ‘of Judicial Conduct:.

Fharges I through V of the Formal ertten Complalnt are sustalned, and respondent's
,mlsconduct is. establlshed. ‘

o -

. In determlnlng the approprlate sanctlon to be lmposed ‘upon a Jjudge found
gullty of misconduct, the Commission must balance its responsmblllty to insure to

the public a judiciary beyond reproach and its responsibility to deal humanely and
fairly with the individual judge.

so clearly reflects a lack of fitness that public confidence in the integrity of
~The pgbllc interest can be adequatelyr

_ 3 O,:,

: In other cases, the mlsconduct, though serious and not in any sense to
be condoned, is such that a lesser sanction permits both a v1nd1catlon of the
public. interest and an opportunlty for the judge to reform his conduct while

Under the New York Consti-
tution, the only such - lesser ‘sanctions available to the Comm1551on are censure and

. admonition.

=

6

' The con51deratlons that justlfy dlstlngulshlng one suoh type of case e

g from the other ‘are not always capable of. precise - formulatlon, rather, each case of'x

misconduct must be carefully examined. in all of its components so that a proper
balance c¢an be struck between the competlng 1nterests. :

[
B . i )

=]
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-
&

In some cases, the misconduct is $0 serious and .

peree o




' dases, as a result of this disqualification agre

' ticular type of case?

dent engaged is undisputedf ‘He was
the second time while under'condl- 5

he discharge from the He identified himself as 2uiggqiéan

‘ ' V c . & N
zzzg%zftz iselihat to his advantage. with the~ar;§st;ng 2§§2;§r§émi§isizrea o o
mi rou er
. tests or submit to the p;oc3551ng r , . ex Y e

taiiczhinszzzie2§ses. He became verbally@abg51ve. Such conduztt;Z iiﬁiégz'is
igd brings the judiciary into disrepute_':% judge may‘nog glzu et o e o te
sworn to uphold when they are applied to him personally?gg 32"usti¢é,v
confidence and trust ‘of the people in whosé name-he adwlnlster. j

Here, the misconduct in‘wnichirgsgén
i ‘ iving while intoxicated,
twice for driving while intox ,
e first arrest.

s

' > R ission
The psychological evaluation respondent submltted.Fo tgzczzg?ig o 1S
‘ ' that respondent is an alcoholic. The recqrd‘gﬁ,thls proc > e

COHCluées £ poig P:circumstances, unnecessary to recite here,‘whlc‘»con'h t‘
avnumbeg °f1POlg§i§of hié'conditioh. Tt is important to note, ?oweveg, E a
to‘the ev? op?edholism whatever its source, does not excuse: his Co?*??li- s
e er cymn ahct' we ;ay be to the cause, the effect of respondent’'s 1 n; Soe
go:ivig z§:£a§oibt?as +o his efficacy as a judicial~officertindbt§c§§§tRZs;°idezt

v ise Lemi arly 13 years on the bench. »
opears :zhizzzi§§g§b2e2iigzierzggzitoioniehaiilitzte himself since his second

an approériate sanction in this case should consxd-“

our determination of o rehabilitation is worth the risk of .

- er whether -the-prospect of respondent' ’
jeaving him on the bench. 7 - | o

i i i idn_is . degree to
pe weighed in this con§1dera?1sgzkgi§yeb zllOWing
+hich the administration of justice would be c?mpfcm1§ed, 1£ a Z édeit's’alco~
zes;ondent to retain his office. There is no indication that respo

‘wa othexwise
holism has ever manifested jtself while respondent was ogdthe bggggr:rthé orvi
xecuting his office during regular court bours. 'The‘ev1 enczemeanor o the ench
i ion’iﬁdicates that respondent is a dedicated judge whose or ’
mLss ) ' > 3 . e
is marked by sobriety and diligence. .

‘One of the risks to

‘his alcoholism and the ‘consequent

SRR ' pect
Nevertheless, in at least one IeSp’crs By agreement between

. , ) -of his duties. ; Ty
i e affected the performance -o: ' i individual
‘2:2;2§32§2 Eigeihe district attorney cf Monroe coun:?' cozgzrzizrlzoi{e::ed felony
' ) e ' nd will not pres ! )

int: date, respondent does not an 2 all his other
dEfendant;'zo“vin 'while intoxicated (DWI). He continues toypeer 41 matters,
?thg?slodutzzs gncluding volve uncontested felony DW '
. judicia; ies, o

those which in ; o .
: : s e ssing sentences.
such as presiding over arraignments, accepting pleas apd‘pavv g’ : =t

N Lm0 .S " -' y : ' t' s“‘%ﬁa ) . = gt
is limitation upon responden . . — : ;. ndent's
L vE raiszzl;éfd questions as to the administration of JUStlce:lnbzeigzr o pars
‘cour;  For example is the public well served by a judge who:cann‘ e Curt
i oF cuse? Is the burden on the other juages,Offthe:Cog?ay ze be
; ' ~ 5 Wi i en , s
likely to be increased significantly as a result? well szlig"c22:tndisputed DWI
undermined in respondent's ability to pass sentence impAr ;a y7':Will respondent
ggtiers givenjhis own personal experience with the iimg ¢ argiﬁDWI or other = O
"ol ise be n to the district attorney, on '

feel obliged or otherwise beholden = greement? Will histdisagreeable~

o - , S 142

115bility to hear all.cases in his
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experience with the officers who arrested him color his perspective of police

officers whose testimony or affidavits he may later evaluate in uncontested DWI or
contested non-DWI matters? = S ‘

In the limited time since respondent's second arrest, the answers to
these questions aré not yet conclusive. Whether they will be resolved in re-
spondent's favor, and indeed whether respondent will be successful in his effort
to rehabilitate himself from alcoholism, remain to be seen. To resolve them
against respondent at this stage would be premature. y

Were suspension from office an alternative sanction available to us
under the Constitution, we would impose it in this case, to allow a longer period
of time within which to measure the success of respondent's rehabilitative efforts.
Absént that alternative, and having given full consideration to the risks involved

~in perm;pting respondent to retain his judicial office, we conclude that :the

interests of both the public and this judge as an individual may be adeguately

served by allowing respondent the opportunity to reclaim public confidence in his
pexformance. ~ ‘ : ' ;

By reason of the foregoing, the Commission determines that the appropriate
sanction is a severe censure. ' ’

All coﬁcur, except for Mr. Kovner, who dissents in a separate opinion
only with respect to sanction and votes that the'appropriate sanction is removal
from office. : T

)

Mr. Kovner dissents in the following opinion.

<]

__..-The facts set forth in the Commission's determination present a clear
case for reméval from office. Respondent's criminal,conduCt‘in Driving While
Ability Impaired and Driving While Intoxicated, standing alone, would warrant = ©
censure. When viewed in the context of the two instances of abuse of office,
howéver, the vulgar threats of reprisal to the police officers require removal.
Respondent's alcoholism should not relieve him of the consequences of this in-
tolerable behavior. Furthermore, I do not accept the notion that a judge who °
refuses to take either a field sobriety test or a breathalyzer test could be
unaware of the-import of his statements. e :

Do

It should be noted that the Commission has determined, and the‘Court of

Appéals has affirmed, that judges whose conduct off the bench involves serious

abuse of office>should be removed. In Steinberg v. State Commission on Judicial
Conduct, . NY2d __ (1980), a New York City Civil Court Judge was removed, inter .
alia, for engaging in numerous prohibited business transactions. In Kuehnel v.
State Commission on Judicial Conduct, 49 NY2d 465 (1980), a town court justice was

four youths with whom he had had an altercation,

removed, inter alia, for threats to misuse his judicial office in connection with

143
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‘ Moreover,';n my view, ‘the questlons ralsed by respondent s current
practices regardlng DWI matters constitute an unacceptable burden on the admlnls

W ,,,5 =3
tratlon of Justlce 1n respondent S court.~ U v:v3 L o el S

R

e}

For the foregorng reasons, I respectfully vote that’the approprlate
sanction should be removal from office. ’o;;ig; s ;1f~,; L .

Dated: October 3, 1980, - = ., o [ : -

. - Albany,LNew York a2 ‘ o g oL ‘ ’ j‘; 3 ”
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In the Matter of the PrDceedmg Pursuant to Sectlon 44 ‘ o ,
subdxvxsnon 4, of the Judmary Law in Relatlon to S e B
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_r/}m : o - @ ad S ‘ = i - o
© Ty RS o
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BEFORE Mrsw Gene Robb, Chalrwoman X R

Honorable Fritz W. Alexander, II Gtk' : “ ,'v;:; ERREERPR
® pavid Bromberg . o i A T R
. Dolores DelBello . 0 .7 i e ,;1%.‘¢e

" ﬁe“j ‘Michael M: Kirsch . = R R S B s L
i ., 7 victor'A. Kovner IR - e, ’
S . ,,aﬂ_ : Willlam V. Magglplnto e ‘ s
s i Honorable“Isaac Rubln R , Fa e i
s 9lb " Honorable Felice K."Shea " o - " . o S e
- ' Carroll L. Walnwrlght, Jr.'~ T R e e T T e TR
L _Q ‘ : ; L n B ,‘ . ST C . Lo 8

o ’ i~

‘¥>Tﬁ:‘ The respondent, Theodore Wbrdon, a Justlce of the Town Court of

Durham, Greene County, was served with a Formal ertten Complalnt ‘@ated ” 2

February 15, 1979, alleglng mlsconduct in: that he sent a letter on court -
~stationery to a debtor on behalf of a credltor.J Respondent submltted an

answer dated Aprll 5 1979“ o 0 . ,
'&“ The admlnlstrator of the Commlssion and respondent entered 1nte an&

agreed statem@nt ‘of facts. on November 215 1979, pursuant to Sectlon 44,

subd1v151on ‘5y..0f the Jqdlcmary Law, walvlng the hearlng prov1ded for by’
‘ Section 44, subdrvxslon 4, of the Judlclary Law, and - stlpulatlng that rhe ;
Comm1s51on ‘make 1ts determlnatlonnon the pleadlngs and the facts as agreed ;

: upon.. The\Comm1551on approved the agreed Statement ‘on December 13, 1979,u

“detérmined that no’ outstandlng issue of fact rema,ned and scheduled oral
. argument ‘with respect +to determlnlng (i) whether the facts establlsh mis= -
conduct and (11) an. aoproprlate sanctlon, if any'ﬁ Themadmlnlstratorqubmltted
“a’memorandum in- lieu of oralaargument.v Respondent walved oral arqpment and

L Comm1551on consrdered the-
24, 1980, and-

upon that record make,“the ollow1ng flndl gs of fact‘f

™
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EERE NS T l, Mr. and Mrs. Thomas McGoldrlck are the owners of the Weldon : _— 2 o &*Qtﬂﬁﬂnﬁﬁf’ e o : R R : .
W : : ; ER 4 : i on ‘ ) : o . ) ) o ' e d
Sal b House, a hotel in East Durham, New York. I AT A S R " F’; Cy v , on glumual,aunhmt ‘ R , SR L R
o . o LR v ‘ : : ' - BRI , EIETE o R ‘ . ; o e L ‘ e
2+ - Some time between July 23, 1978, and August 6, 1978, the ‘ o ' B T T T T T e e e S e i
; McGoldrlcks communlcated with respondent concernlng a check received by the o : . Inth Rd é
; McGoldrlcks from Mr. Hugh Hughes, ‘who had been a guest at the Weldon House, as ’ 1 ubde atter of the Proceeding Pursuant to Sectxon 44, (]
payment for .services. A "stop payment““order had been issuéd on the check = o SEETE N s ivision 4; of the Judmary Law in: Relatlon to ‘ B
because of a dlspute over serv1ces. The McGoIdrlcks asked respondent to wrlte e B LR [ - , i ‘ s . L E‘
: a 1etter to Mr "Hu hes. . R Y . o T T Ve o I A A W J T , i
g i s 5 : SR S S L - ,‘HOWARD J. MILLER, RREEE S Eftg[’m[’naﬁnn -
5 ; R @3m. on August 6, 1978, respondent sent a letter on hls court ‘ ‘ ‘ ‘ , a Justl £ S t ‘ o ST -
‘ ! \statlonery to Mr. 'Hughes, stating - (i) that Mr. Hughes had, stopped payment on. a - ' : i : Warsaw ce 2 iihe Towu Court °£4
é check to the Weldon House, (ii) that Mr. Hughes therefore was subject to a = & : ’ WYOmlng County. :
e charge of ‘theft of—serv1€es ‘under New York Penal-Law and (iii) that a warrant - , . ' RS S 1:::~ e T
o could be lssued for hls arrest if the matter was not settled u : T T e *—,——'_—,—T:ff’__:__ S TS S
ETTEE - ~ woad K s , S g ~
: e 4. Qn:August 10, ;978, Mr. Hughes sent a replacement check 1nuthe o ? , { R . 7 57
S N amount of $317 69, whi€h was recelved by the Weldon House. ' The check had been ; S ﬁ R 7HEFORE?‘ Mr ' T e : . , L S e
e o sent by Mr. Hughes prlor to hisg recelpt of the letter from respondent. : ; ST D S-ngnem:obb, Chalrwoman S B : o : R ‘ !
: . - ) avi romberg . . A ‘ ; o ’ R EELE ) :
7 D 5. ‘oRespondent sent his letter to Mr. Hughes in order to av01d a B : ‘7 S L Honorable Richard J: Cardamone S e o ;
5 P ourt case that could_have happened if the problem was’ reported to the N. Y. : Ly ‘ : SR _;fD°l°res DelBello . ‘ I R DR T R S PRI =
; -state.pollce" (Ex. E appended to the agreed statement of facts). IR IERR B S | T hf”wglczael M. KlrSCh : ’ : ST TR e b
@ P ‘ , 2 B R e . Victor A. Kovner - B
§ P Upon the foregOLng facts, the Comm1551on concludes as a matter of . Lok . William V. Maggipinto i
P law that respondent v1olated Sections 33.1, 33.2, 33.3(a) (1) and 33. 3(a)(4) of PR ST N - Homorable Isaac Rubin o B
{ . ‘the Rules Governing Jud1c1al Conduct and Canons 1, 2 and 3A of the Code of = ; SRR | R S Carrol; L‘ Wa;nerght,'Jr. . '?
§ ' Judicial Conduct. Charge I of the Formal Written Complaint. 1s sustalned and ‘ ‘ B 4
i res ndent‘s mlsconduct is establlshed. . , _ ‘ S 4 R : BRI : Lo ; ‘ v _ !
‘§ qﬁ PO ‘ o v - S o ST Sl o o : Respondent, Howard J Mlller, a justlce of the wan Court of W e
! : ©“The obllgatlon to av01d 1mpropr1ety and the appearance of 1mpropr1ety SRR o Yggglng g:unty, was served with a Formal Written Complaint dated August ?rsaW,
. . o is fundamental to the fair and proper administration of justice.  In using his SRR TO N | k‘lmprépr:etizg fogth four charges alleging various financial record keeping
o .~ judicial office in this case for what in essence was a debt-collecting purpose, [ - J. 5 an deflclen°1es- RESPOndent flled an answe a t
, : v S o 1978 , r.-aa ed August 18
R and in threatenlng the purported debtor wlth arrest, respondent's condugt not - S ; . _r_- 5 ;~, . o i
only had the appearance of 1mpropr1ety but was, in fact, clearly improper. fAs;-iyr.,p‘, BRE ) 7 ; L. BY order diteg i mb“‘ i S o o , , R
. SR ~ an ed Decembe , :
such, it undermined the integrity of the judiciary. The reasonable 1nference_ B | ’ Whlte , Esq., vaferea to b X 14 1978, ‘the’ Comm1551on de51gnated MlChael ‘ o
‘to be drawn from respondent's letter ‘to Mr. Hughes is ‘that a judge of the S R W The hea? ear .and rePort with respect to the issues herein o LR
_court in which a purported debtor could be sued was playing an adversarial E T R Decemb ing was held on May 10, 1979, and the report of the referee dated b B
.~role on behalf of a party to the dlspute and thus apoeared to have prejudged ; SRR EREE g er. 19: 1979, was: flled with the Comm1551on. R g : S T
i the merlts of the matter.‘fww- SN e e : T R e e o : s B *’ i TP ' L
: o ST 1'-.~ . S S 8 ;f‘ S e S By notlce dated March 12, 1980 th k : v
‘ e e o ' e admlnlstrator of the Co :
7 The Rules Governlng Judlclal Conduct state that "[n]o Judge shall S e AT : :zz:grtz confirm the xeport of the referee and to determine that resp:§;:iz°ge;;A
" lend the prestige of his office to advance the private interests of others; b ey and moied fo affidavit filed on April 7, 1980, ~respondent opposed the motion
nor shall any judge convey or permlt others' to convey the 1mpressmon that they‘= B g LR i lieu of a sglthe COmmlSSlon to issué a letter of dismissal and- caution in . S a
are-in‘a special position to influence him" (Sectlon 33 2[c]). Respondent Sain i Aprll 14 f 8 ic sanction. The admlnlstrator,replled by memorandum dated P
B actlons v1clated thls standard : RETIEN SR Tl R L B r 1980. BOth the admlnlstrator and respondent walved oral argument‘v
SRS R By reason of the foreg01ng, the Conm1551on determlnes that the e djf The Comm1551on con51dered the record of this PrOCEEdln %
SRR TR ' B on A ,
£ SR approprlate sanctlcn is- admonltlon.'li e EREE ~ = : : i 1980' and makes the f011°W1n9 flndlngs of fact. jf' 7 pr11 23'”“
i:All concur. : E ' . é' “
Dated: Apnll,lssot" ot S e IO R TR D e D e e e e B :
TR 146 Sl s g e
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B 1. Charge I. On June l, 1976, respondent drew a- check on hlS town e ST e e W QLUHI S ’
‘court account in the sum of $110.00, payabBle to Alan D. Hale, an accountant, - - R : ' mlﬁg DH DH Elubtua[ Qtonhur.t
Iy ;ln payment of a personal debt and not for off1c1al courtebu51ness.c3 5 , ‘ A : S 'ﬁg SR
| ‘ o T T T T e e e e i L e

o

TN it ey e CN»,_\.‘,,,,A;@»-:W‘ At S

»Iu the Matter of the Proceeding Pursuant to Section 44
’ subglvxsxon 4, of the Judlcxary Law in Relatlon to

i ‘2.. Charge II. From July 1 1974, to July l 1978, respondent falled to._,
ffmalntaln a chronologlcally 1tem1zed cashbook of -all recelpts and payments. ’

o it

' '.3;; Charge III-' Respondent falled to report to. the State Comptroller
= the dlsp051tlons of 10 motor vehicle. cases from January 1976 through February ~
1978, and he failed to remit to the State Comptroller the monles collected .

L therefrom w1th1n the tlme requlred by law. = : R o e

s o

; E . _ » P A N T o v ‘
ALLAN'T.‘ "BROWN, - L ™, it e o

T  Determination
a Justice of the Town Court of . ‘ e e G
Halfmoon, Saratoga County.

e

RIS S

: 4. Charge IV- Respondent falled to dep051t in hls town court account
within 72 ‘hours of receipt monies received 1n his off1c1a1 capac1ty in. 18

o cases from June 1976 to Maxch 1978. .

5]

NE

<

? ) S Lpon the foreg01ng flndlngs of fact, the. Comm1551on concludes as a

matter of .law that> respondent violated Section 27(1) of the Town Law, Section | EEFORE:l;qus;'Gene Robb,‘ChalrWOman T e R o
- 1803(8) of the Vehicle and Traffic Law, sSection 2021(1) of the Uniform Justice o ' ‘Honorable Fritz W.. Alexander, II o T el -
Court Act, Sections 30: 7(b) and 30.9 of the: Unlform Justlce Court Rules, Dav1d Bromberg, Esq. ' T G ST

‘Dolores DelBello -
‘Michael M. Kirsch, Esq.
William V. “Maggipinto, Esq., :
s Honorable Isaac Rubin = = ,
» . Honorable Felice K. Shea == : W

SR ~Sect10n 33.1,-33.2(a) and 33. 3(b)(l) of, the ‘Rules Governlng Judlclal Conduct,
R S and Canons 1, 2 and 3B(l) of the Code of Judlclal Conduct. Charge I, Charge
e " II, subdivisions 1l and 4 through 12 of Charge<III and subd1v151ons 1, 4 through °
N 14 and 19 through 24 of Charge IV are sustalned, and rLspondent's mlsconduct

5

' ffg , 1s establlshed.r RRETE TR , ~, . Fe g S : R . -h

Ay

a

oCarroll L. Walnwrlght, Jr., Esq.’

;Subd1v1510ns 2 and 3 of Charge III and subd1v1saons 2 3 15 through

S vh’18 and 25 through 28 of Charge 1V are: dlsmlssed. T - APPEARANCES-.

,c- . " . S L e
. Gerald Stern (Alan W. ‘Friedberg, Of
‘ Counseld for the Comm1551on " e

o~

H‘ By falllng to keep ancoff1c1al cashbook of all recelpts and payments,':“VE’

and by failing to report to the State Comptroller the dlSpOSltlonS of 10 motor: -

- $ehicle cases, and further by falllng ‘to make tlmely dep051ts -and remlttances O e
© of ‘-monies collected in his official capacity, respondent failed® to dlscharge R
diligently: the admlnlstratlve and. flnanc1al obllgatlons requlred of hlm,by the

laws- and rules c1ted hereln.. S B e

Dav1d L. Rlebel for Respondent : f Sl 7,f~ f«v " ff’

W e

: The respondent, Allan T, “Brown, a Justlce of the Town Court or Halfmoon,r'
Saratoga County, was served with a Formal. ertten Complalnt dated. December 20,
i l979,°alleglng‘that AN 1972 ~he" performed a marriage. ceremony out51de his Juris=- -t
.;dlctlon and’ falled to take steps to ensure. that a valid ceremony was. performed
;Respondent flled an’ answer dated January ll, 1980 : : C

e

e g The Comm1s51on notes in mltlgatlon of the mlsconduct hereln (1) that
the use -of ‘court funds to pay the,personal debt ‘was: 1nadvertent and the def1c1ency
was corrected by respondent upon his dlscovery of the error and (£i)- that ‘the
delays in submlttlng requlred reports were for relatlvely short perlods of

‘oku‘
N

: : The admlnlstrator of the Comm1551on, respondent and respondent 8 :
'attorney entered into an agreed ‘statement of - facts on May 90 1980, pursuant. to L
. Section 44, subdrvr31on 5, of the Judiciary ‘Law, waiving the hearlng provided for
by Section 44, »subdivision 4, of the Judlclary Law and stlpulatlng that the V

o . All CODCUI: except Mrs. RObb and Judge Rnbln, who dlssent only as t° pﬁ“;:ff_' 'ﬂil_JV;,N;”,;tgomm1s51on make its determination on the’ pleadlngs and the agreed upon facts.
‘ sanction and vote. thatrthe approprlate,dlspos1tlon isva letter °f dlsmlssal N RO S Tke Commission approved the agreed statement of -facts and: received memoranda from
G Gl o th the admlnlstrator and respondent: as to- whether the facts establish mls—'a:;a-e

' and’ cautlon. W
: , ‘ coh uct and, 1f so, an. approprlate sanctron.- Oral argument was walved.,,

tlme.; R L

=

Ll

: v By reason of the foreg01ng, the Comm1551on determlnes that the
.',approprlate sanctlon is. admonltlon.» f 3 i S e e
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LT oy i e \ : The Comm1551on consrdered the record of the proceedlng on September 17
"ff”DatedEs”4 Jane 4, 1980 » ,1980, and makes ‘the followrng flndlngs of fact. N S e TR

N e

W »'l,"j' PR

L

S S T

T N et S St s s e

e B bbbt e

f

TR




v st e RSP T a1

B At b s i o >

o

H e Mt oty e SR R - SRR A

: 1. - On June 18, 1972, respondent gave the appearance of performing a
marrlage in Albany County for James Mitchell and’ ‘Sheila Coughlln, for which he
received a sum of money from Mr. Mitchell. Respondent knew he was acting -outside
the territorial jurisdiction of his office and that as such he was not authorlzed
to perform a weddlng ceremony in. Albany County. “ e

2. Prior to performlng the mock ceremony, respondent told Mr. Mltchell;
and Mr. Mitchell's best man, Peter Enzien, that he was not legally authlrized to
perform the ceremony and that after the mock ceremony the. couple would have to
come to: Saratoga County for a valid ceremony to be’ performed.v
that Ms. Coughlln overheard these remarks and so was -aware that the ceremony
would not be valid. Respondent did not speak to Ms. Coughlln about this matter.

4 3. Ms. Coughlln did not know,that respondent was unauthorlzed to,
perform a wedding in Albany County.»'Ms.'COughlin believed the ceremony on June
18, 1972, was valid. PR : . SR '

, 4. On two occasions. after the mock ceremony, whlle Mr, Enzien waS"
appearing as an attorney on unrelated matters in respondent s court, - respondent
asked him when the Mitchells were coming to Saratoga County to have their marrlage
solemnized.  Except for these two conversatlons, respondent failed to take any
steps to ensure that a: valld marrlage ceremony was: performed. »

5. On June 22, 1976 James Mltchell dled w1thout a va11d marrlage
ceremony hav1ng been performed. ' : : :

S

6. On several occa51ons after Mr Mltchell's ceath, respoid
~informed Ms. Coughlin that he ‘had not filed a marriage certlflcate and could not
do so because he had not been authorlzed to perform a valld marrlage in Albany
County. o = : : : .

& 7. After the Comm1551on commenced 1ts 1nvest1gatlon of the matter,y

respondent, ‘on advice of counsel, 51gned a certlflcate pursuant to Section 2132 -

ﬂof the Unconsolidated Laws, whlch had the effect\pf deemlng the marrlage solemnlzedj

)

nune pro tune.‘

: o e el
S 8.;~ Respondent acknowledges that his conduct ‘was’ 1mproper in that he
,should not have performed a weddlng ceremony whlch he was unauthcrlzed to perform.

) ; : Upon the foreg01ng flndlngs of fact, the Commlss1on concludes as a
E matter of law that res‘/ndent v1olated Canons L 2 3, 4, 5, 32 and 34 of the
. “canons-.of Jud1c1al Ettics, Sections 33.1, 33.2(a) and 33. 3(a)(l) of the Rules;
- Governing: Jud1c1al Conduct and Canons:-'1, 2 ‘and 3A(1) of the Code of . Jud1c1al » .
© Conduct. Charge I of the Formal ertten Complalnt is. sustalned and respondent 'S
~’mlsconduct is establlj?ed. i S - e o
The issue ‘in:this case is not thaﬂ respondent performed a ceremonlal
marrlage ber -se.: It is not uncommon: “for-a Judge to solemnize a marrlage An
private in an approprlate jurlsdlctlon and then later off1c1ate at a: ceremonlal
['weddlng out51de his jurlsdlctlon.«. - - : o : =

oA

*?”150}»]1f='

S o

Respondent bellevedd'

i £ b gy i

&

Wy
. S i

g

S

In the instant case, respondent off1c1ated at the ceremonial affair in

’Albany County, knowing the marriage had not already been solemnlzed and knowing

‘that his jurisdiction d1d not extend to that county.
,]accepted payment for his services, . but he did not take approprlate steps to .
ensure that the marrlage was prOperly solemnlzed accordlng to law.t

Farthermore, respondent

y his conduct, respondent v1olated the rules and canons noted above,

] in that inter alia he "failed in his cbligations to respect, comply with and be
.falthful to the law and to maintain professronal competence in it (Sections

‘33.2[a] and 33.3[a] [1] of the Rules)

’ By reason of the fore901ng, the Commission determines that the ap-
propriate sanctlon is admonition. ‘ .

"All concur.

December 2, 1980
: Albany, New York

Dated:
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ALL CASES CONSIDERED SINCE THE INCEPTION OF THE TEMPORARY COMMISSION (JANUARY 1975). '
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. ™ Includes determinations of admonition, censure and vemoval by the current Commission, as well as =~
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