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1. As to Charge I, ,on .December 23, �1�9�"�,�7�9�)�~�w�e�s�p�o�n�d�e�n�t� reduced a 
charge of speeding to disorderly conduct with a motor vehicle �~�n� People V. . 
Jerry Saunders, as a result of a written communicatio? he �r�e�c�e�~�v�~�d� from �~�c�t�~�.�n�g� 
Justice William F. Gleason of the Village Court of �C�l�~�n�t�o�n�,� �s�e�e�k�~�?�g� �s�p�e�c�~�a�l� 
consideration ,on !,ehalf cSfthe defendant, JU,dge Gleason I s cousin. 

2. '. As to Charge II, on April 1, 1975, respondent reduced a charge 
of speeding to "unnece!3sary noise-muffler" in People v. Bernard Bacon as a 

, result of a written �c�o�m�m�u�n�i�c�a�t�i�o�~� he received from Justice Michael Perretta of 
, the �T�O�~� Court of Lenox, seeking special consideration on' behalf of the defendant, 
. notwithstanding that respondent had previously made similar requests to Judge 
Perretta �o�n�~�b�e�h�a�l�f� of; respondent's clients and receiv7d fees from his clients 
in such �c�a�s�e�s�~� 

'. 3. As to Charge 11:]:' on August 12, 1976, respondent reduced a 
charge of speeding to disorderly conduct with a motor vehicle in People v. 

nBriait �B�a�r�r�~�a�s� a'result of a written communica-tion he received from Justice 
Joseph Cris,tiano of the' Vill:age 0 Court of Middleville, seeking �s�p�e�c�j�d�'�~�l� considera­
tion on behalf of the defendant. 

4.. As to Charge IV, on February 26, 1974, respondent imP9sed an 
;mconditional dis'bharge 'inPe8ple v. Jay Cowan, as a result of a written 
communication he recei.ved ;from Justice !1ichael Perretta of the Town Court of 
�L�e�~�o�x�,� seeking special consideration on behalf of, t,he defendant., notwithstand­
ingthat res'pondenthad previously made. simiJ,ar requssts to Judge Perretta on 
behalf of respondeIlt' s �c�l�i�e�n�t�~� and received., fees from his .,clients in such 
cases. 

/ �~� 0 

I}' ,,5. As to Charge V, on 'August 5, 1975, �r�e�s�p�o�n�d�e�n�~� reduced a charge 
1 ,0 of speeding to nurulecessary �n�o�i�~�e�-�m�u�f�f�l�e�r�"� iJl People v. 'James' A; Crawford as a 
I . �r�e�~�u�l�t� of a written communication he receivedfrcm Justice Michael Per,retta of 
1 the.Town Court of Lenox, a jUdge in Madis9n, "County who �i�s�p�e�r�m�i�t�~�e�d� to praqtice I 2 ,law,' seeki,ng �"�s�p�e�c�;�i�.�a�f�c�o�n�~�~�\�d�e�r�·�a�t�i�o�n� on. �b�.�7�~�c�U�f� of" t:he �d�e�f�e�n�d�~�t�,� �n�o�t�w�i�t�h�s�t�a�~�~�i�n�g� 
I 0 & " ° that respondent �-�h�a�d�p�r�e�v�~�o�l�l�S�!�l�y� made s:L:ItIl.1:ar requests toJ-qdge Perretta on I 0 behal;f of respondE7,nt's clients and,' receiyed fees ;from �~�i�s� c,;t.ients in such 
10 ", �~� 'd. cases. o· 0 0--
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" 6. As'to Cha:z;ge VIi Gon Hay,22'" 197'5,respondemt.reduced a charge 
'of fail uie to yield right of way to �"�4�n�n�e�'�c�~�~�§�a�:�r�;�y�o� ,p:o'ise-muffler" in People v. 
John Delektaas a 'result ora communication �h�e�Q�r�e�¢�:�~�i�,�v�e�d�'� �~�r�o�m�T�r�o�o�p�e�r�M�i�k�e� 
Donagan seeking' special consideration on" behalf of the. �d�e�f�e�n�d�a�n�t�~� 

o r 

. Q 7. As �t�o�C�h�a�r�g�e�'�'�V�I�I�,�~�n�:�F�e�b�'�r�u�a�r�y� �~�3�\�1� ],977, respondept reduced �.�~� 
charge of speeding to "Unnecessary �n�?�,�i�s�e�-�m�u�~�f�l�e�r�"� in �R�e�~�p�l�e� v.Arthur C. Keller 
as a.result of a wri'tten communicationDhe received from Justice Malcolm W. 
Knapp of the Towcn Court of Lafayette.,,, seeking special'" consideration on behal! 
of the defendailt. "0 
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8. As to Charge VII]." on July J.2, 1973, respondent i'educed a 
charge of speeding to driving wi.th an inadequate muffler in people v. Jerome 
Miller as a result of a written commUnication he received from Justice Donald 
F. Havens of the Town, Court of Brookfield, �s�e�e�k�i�~�~� special consideration on 
behalf 9f the defendan1:4.o. 

8. As to Charge IX, on August 8, 1976, respondent reduced a charge 
of speeding to failure to obey a traffic signal in Peoplev. Raymond Bro\'m as 
a result of a written communication he received :from Ju§,tJ.ce Thomas F. Malecki 
of the Village Court of Vernon, seeking special consideration on behalf of the 
defendant. ' 

10. As to Charge X, on October 21, 1976, te!?pondent reduce'd a 
�c�h�~�r�g�e� of speeding to "unnecessary noise-mufflef" in "People v. Charles Teeps 
as a result of a written communication he received from Justice Tbomas F.\." 
MaleC?ki of the Village Court of Vernon, seeking sp'ecial consideration on 
behalf of the defendant. �~� 

11. As to Charge XI, on November 30, 1976, �r�e�~�p�o�n�d�e�n�t� reduced a 
charge of speeding to "unnecessary noise-muffler" in People v. Cynthia Thurstono 

as a result of a writ,ten communication he received from Justice Michael 
Perretta of the'T9wn': Court of Lenox, seeking special conside;:ation" on behalf 
of the defendant, �~�'�n�o�t�w�i�t�h�s�t�a�n�d�i�n�g� that respondent had previously made similar 
requests to Judge Perretta on behalf �o�~� respondent's clients and received fees 
from his clients in such cases. Q ====- �~� =--;: �'�~�'�"� 

�~�f� 12. As to Charge XII, on November 7, 1974, respondent reduced a 
-?- -

�~�-�-�-�- charge of driving to the left of pavement markings to "unnecessary noise-
�-�.�o�~�~�·� muffler" in People v. Debra L. Valerio as 'a result of a written communication 

he received from �T�r�o�o�p�e�~� T.S. St'intora,seeking special consideration on behal;f 
, of the defendant. 

13. As to Charge XIII, on May 22,1975, respondent reduced a charge 
of speeding to . "unnecessary noise-muffler" in People v. Carl Webster as a 
result of a written communication he received from Justice Michael. Perretta of G' '. -. . - . , 

the Town Court of Lenox, seeking special consideration on behalf of the 
qe'iendant, notwithstanding that respondent had previously made similar requests 

ato Judge Perretta on behalf of, respondent's clients and received fees from his 
clients in such cases. 

�~�4�.� As to Chi3.rgel',?,CIV, on )i'ebruary 10, 1977', l;'espondent reduced a 
charge �o�f�'�~�'�p�e�e�d�i�n�g� to disor'derly cond4ct with a motor vehicle in People v. ' 
David E.Piankaas a result of a communicatiqn he received from Army Carinci, 
seeking special consideration on �b�e�h�~�l�f� of the defendant. 

�~� IS. As to Chai:;-ge XV, on March 13,1975, respoIJ.dent reduced a cha,rge 
of �s�p�e�~�d�i�n�g� to "unnecessary noise-muffle:z;" in People y.'JohnM. 'Sroka as a 
result. ofa written communication he received from Justice Stanley C. Wolanin 
of the Town Court of New York Mills, seeking special, consideration on"'behalf 
'of the defendant. 
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16. As to Charge XVI, on September 25, 1973, reSpondent reduced a-, 
charge of speeding to driving with an inadequatE\}nuffler and imposed an un­
condi tional discharc;:Je in people v. Maribn"Barrett as a result of a written 
communication he received from Justice Carlton M.' Chase of the Village Court 
of Chittenango, seeking"':'special consideration on benalf of the defendant. 

17. As to Charge XVII, on May 13, 1976, respondent reduced a charge 
of speeding to disorderly conduct with a motor vehicle in People v. Timothy 
Samson as a result of a communication he received from Justice Thomas Malecki 
of~Village Court of Vernon, seeking special consideration onobehalf of the 
defendant. . , ,,' 

18. As to Charge XVIII, on June 20, 1974, respondent sent a letter 
which identiiiedhim as a Judge of the Oneida City Court to Justice Federspiel 
of the Town Court of Pembroke, Genesee County, on behalf of the defendant in 
People v. Jesse H.' Ramage, and received $50 from the defendant as a legal fee. 

19. 01 As to Charge XIX, from 1967 to 1978, respondent, in the regular' 
conduct of his legal practice, used stationery which identified him as a Judge 
of the Oneida City Court. 

20. As to Charg~ XX, on December 6 and 8, 1977, in connection with 
People v. Karl Kroth, a ca~e then pendi~g before respondent in which the 
defendant was charged with driving while intoxicated and driving with more 
than .10% blood alcohol, respondent spoke by telephone with William Kroth, the 
defendant r s father, and stated in substance: ' 

(l) 

(2) 

that it woUld be in the defendant's best 
interest to pl~F~ guil~y to a reduced charge 
of driving while ability impaired; and 

o 
that defendant's la~er, Lewis Hoffman, 
agreed with this assessment of the case. 

On JanuarY a.l, ,.,1978, respondent granted defendant's motion to 
' ,(;i 

dismiss the case of People v. Karl Kroth in the interest of justice, in 
response to the defendant I s claim that respondent, in his two conversations!" 
with William Kroth, ha,d indicated prejudgment of thea case and had improperly 
inte~,fered wi ththedefendant I s relationship wi th,his attorney. 

" t,~.. -; 

Upon the foregoing findings of fact, the coxnmi~si~nY concludes a~ a 
matter of law that res"pondent vioiated Section~ 33.1, 33.2, 33.3 (a) (1) , 
33.3 (a) (4) and 33.3 (c) of the Rules Gover~ing Judicial Conduct, Canons 1, 2, 
3A and 3C of ;;the Code ,of . Judicial ~onduct, 'Canons 4 and 31 of the Canons of 
Judicial ,~th~fos, and permitted a violati,on of Section 33. 5 (~)oftheRules 
Governing Judicial Conduct and Section /339.5 of the Rules of' the Appellate 
Diyision, Third JUdicialbepartment. Charges I ,through ·xx of", the Formal 
Wri tten 'Complaint are sustained, "and res~ndent' s misconduct is est,ahlished. 

' - • ~:, ' .• , . • ~I:;o 
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Respondent's misconduct in the matters herein falls into thr:e 
categories: (i)accedi,ng ,to special influenc,e on behalf of def7ndants l.n 
traffic cases, (ii) identifying himself as a judge o~) the statl.onery he used 
in the regular conduct of his l,egal practice and (iii) invol ving himself in 
the preparation of the defendant's case in a particular matter. 

As to. the traffic cases, the Commission concludes that it is improper 
for a judge to seek to persuade another judge, on the basis of per:onal or 
otherospecial influence, to' alter or dismiss a traffic ticket. • A Judge who 
accedes to such a request is guilty of ,favoritism, as is the judge who made 
the request. By granting ~ parte requests for favo:-able disJ?Ositio~s. for 
defendants in traffic cases, from judges and others l.n a specl.al ~sl.tl.on ~o 
influence him, respondent violated the R1t}les enumerated above~ whl.ch read l.n 
part as follows: 

o 

Every judge ••• shall himself observe, high 
standards of ,conduct so that the integrity 
and independence of the Judiciary may be 
preserved. [Section 33.1] 

.A judge shall respect and comply with the 
law and shall conduct himsel~ at all times 
in a'manner that promotes public confidence 
in the integrity and. impartiality of the 
judicial:'Y. [Section 33.,2 (a)] 

No judge shall allow his family, social 
or other relationships to influence his 
judicial conduct Q~ judgment. [Section 33.2(b) ] 

, 

No judge ••• shall conveyor permit others 
to convey the impression that they are in~ 

;,~ 
~ 

a special position to influence him.... ,1) 

[Section 33.2 (cll 

A judge shall be faithful to the law and, 
mainta.i:h p1:o:i:essional competence in it,,. .••• 
[Section ~,3.3 (al (l)] 

A judge shall ••• except as authorized by 
law, neither initiate nor cpnsider ex parte 
or other communications conceJ:;:ning a pendi.ng 
or impending proceedi?t:rs •••• "'iSection 33 ~ 3 (a} (4) ] 
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Courts 'in this state and other juri.sdictions have found that favori­
tism is' serious judicial xTU"sconduct, and that tf~ket-fixing is a ,form of 
favoritism. 

In Matter of Byr~, 420 NYS2d 70 (ct. on the Judiciary, 19:8), the 
court declared that a "juaicial of;icer who accOrds or requests specJ.al treat-
ment or favoA:';tism to a defendant in his court or another judge's court 'is 
guilty of mal~ in ~ misconduct. constituting cause for discipline." In that 
case, ticket-fixing was equated with ~avoritism, which the coUrt stated was 
"wro.ng and has always been wro,n'ft/ I~., at 71-72 • 

() 

As to his practice of identifying himself asa judge on the station­
ery used in his private law practice, ,resPonc1E;nt' s conduct was clearly improper. 
Canon 31 of the Canons of ,Judicial Ethics cautions a judge who is permitted to 
practice law to "be scrupulously careful to avoid conduct in his practice 
whereby he utilizes or seems to utiliz~" his judicial position to further .his 
professional success." By his condllcd respondent in effect used his judicial 
office and ,title in pursuit of entirely private ends. He thereby diminished 
public confidence in the integrity and independence of the Judiciary. Respon~ 
dent knew or should have known that ;routinely identifying himself as a judge 
in his law practice could have an intimidating effect on those with whom he 
dealt and might otherwise enure to his benefit. 

As to his conduct in People v. Xroth, respondent initiated an ex 
parte cornrnunication'with, the defenda~t's father, in violation of Section 
33.3 (a) l4) of the Rules Governing Judicial Conduct. His advising the defen­
dant's cfather as to how the de'fendant should plead in this case was improper 
,and interfer?cd ~wi:t:h, the, relati6ns~ip between ~,e,fendant and ~Defense counsel. 
Furthermore, by virtually acting as a lawyer J.n the proceedJ.ng, respondent 
compromised the irn,partial role required 0;1: a pres~iding judge and effectively 
created a climate in" which he should have disqualified himself

L
, inasmuch as 

"his impartiality might reasonably be questi~)ned ,,0 (Section 33.3 [c] of the 
Rules) • ,) 0 

Q 

o 
" By reaSon of the foregoing, the COITlIl!,ission determines tJ;lat the 

approprIate sanction is censure. 

Dated: 

All,) concur. 

Albany, New DYprk 
February 11, 19,~0 
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In the Matter of the Proceeding Pursuant to Section 44, 
subdivision 4, of the Judiciary Law in Relation to 

NORMAN H. SHILLING, 

a Judge of the Civil Court of the City 
of New York, Kings County., 

- - - - --- - --- -- - - - -'-

BEFORE: Mrs. Gene Robb, Chairwoman 
Honorable F:i:i tz W • Alexander , II 
David Bromberg, 
Honorable Richard J. Cardamone ',' . 
Dolores DelBello 
Michael M. Kirsch 
Victor A. Kovner 
Honorable Isaac Rubin 
Honorable Felice K. Shea 

" Carroll L. Wainwright, Jr. 

J~ete t'lll ina tion 

The respondent, Norman H. Shilling, a judge~ of the Civil Court of 
the City of New York, was served with a Formal Written Complaint dated June 
4, 1979, alleging that he improperly interferred in the course of a proceed­
ingbefore another judge and that he lent the prestige of his office to 

(l advance the interests of a third party, a not-for-profit corporation with 
(which he was associated. Respondent filed an answer dated June 22~1979. 

o 

By:'orderdated September 4, 1979, the Commission designated the 
Honorable Jam~s Gibson referee to hear and report with ftespect to the issues 
herein. 'Pursuant to section 44, subdivision 4, of the ~udiciary Law, respon­
dent warvedconfidentiality in this proceeding and requested that any he'aring 

" C ¥J 

be public. 

By notice of motion dated September 19, 1979, respondent m::>ved to 
dismi,~s the Formal Writ.ten Complaint for failure to state a cause of action. 
By o;-der dated October 26., 1979,the"Comrnission denied the motion. 

A ,Eublic hearing was held on October 29, ""30, and 31 and November 1, 
1979t and the report of the referee was filed on January 23, 1980. 
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By notice of motion dated Feh;uary 1, 1980, the administrator of 
.the Commission moved to confirm the referee's report "and fora detertninati'on 
of misconduct and sanction. Respondent's opposition paper~ were filed on 
February 7, 1980. 

The Commission heard oral ~rgument 
26, 1980. Ther~after, in executive session, 
record of this proceeding, and now upon that 
findi.ngs of fact.. ~ 

on the issues herein' ,on February 
theoCommi~sionconsideredthe 
record makes ·:'the following 

1. In December ,'1977, tlu;ee 
Esteves, an employee of Associated 
who man,agel? the A.H.S. facility at 

summonses were issued against Mr. John 
Humane Societies of New Jersey (A.H.S.), , 
224 Atlantic AVenue, Brooklyn, New York. 

-;:. "J . 

\" 
?,o,7;le, summons was issued by the New York City Department of Health, 

chax:ging operation of the AtlaI.,ltic Avenue facility without ,a p~;xnit. The 
other 0 t':"o surranonses were issued by ,agents of the American SociErty:"£o':r, the 
Prevent~on of Cruelty to Animals (A.S.P.C.A.), charging lack of health 
certificates for dogs sl1ipped fromN~w'JerseytoNew 'York, and lack of single 
c.ages for dog@ over three rronths old. 

3.' Between December 1977. and December 1978, respondent cOntacted Dr. 
John Kullberg, Executive Director of the A.S.P.C.A., and Eric Plas~, Director, 
Humane Law 'Enforcement of the A.S.P.C.A. 

:; 4. In his telephone conversation with Dr. Kullberg, respondent ident:i.­
fi~dhimself as a judge and requested that Dr.' Kullberg intercede and have 
the A.S.P.C.A. sumrronses dropped and the charges dismissed. Dr. Kullberg 
declined, and offered ~stead to have his agents ~e an u,nannounced visit t() 
the A.H.S. facility, but respondent requested c;t visit with notice. 

5. In his telephone ,conver~ation with Eric PIasa, resPondent a,lso 
asked for dismissal of ~e cha.r~es .against Mr. Esteves. 

~ r'} 
(~' '?, (y , 

a Q 

" ,l" 
6. Respondent, also contacted Dr. Alan ,Beck of the New YorkoCity 

Department of Health, Bu.reau of An:i,mal Affairs, cmd Dr. Howard Levin~Chief 
Veterinarian of "the City Departm~nt of Health~ 

7. In hi; telephone conversations;~ithDr. Beck, respondent identified 
himself as a judge and questioned why the permi:twasnot be~3g.'i1ranted to 
A.H.S. ~,.Beck told respondent that he was doubtful as to, the wisdom of 
having New~Jersey an,imals brought into New York City and v:iceversa,' b~,cause 
of health, .socialand"administra,tive problems. J~e~l??p"dent dismissedo Dr. " 
Beck',~ ~,~~ents,be~ame"apgry, and yelled and"sqre~edat 1?,r. ," Beck to 'such 
an extent;,.o:hat Dr. Beck was notabl,e t() keel? the phone ,to his ear. 
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,,8. In a subsequent telephone call to Dr. Beck, respondent was angry 
t."'>.at'the 
the site 
that Dr. 

permit still had not been is,suedto
Q 

A.H.S. oDr. Beck explained that 
was not zoned for a kennel, and respondent yelled"screamed and, said 
Beck should "stop f---.,.-g aroUnd with the H~e Societyo" 

,9. Respondent reminded Dr. geck ,at least twice that respondent was a 
judg.e and also told D~~' Beck that he had IOC>re political clout than Dr. Beck. 
Dr. Beck perceived th~{j telephone callsoto be fraught with i'attempt'ed intimlda.,. 
tion." " 
12, .;:;j 

, . 
IO.In his telepho,ne conversation with Dr. Levin, respondent ident.ified 

himself as ... a judge and ~sked,in a loud voice, to have the permit issued, to .. 
A.H.S. Respondent questioned the rea1?ons for the smmnons. He was upset and 
angry, . and accused the ~e~artmellt of, al;)~sing its authority.' Dr. bevin perceived 
respondent's tone of vo~c1t as "threaten~ilg." Ii !. 

f, 
I; 

. 11. .OnJu1y'10, 1978 , the 'case of A.S.:e:C~A. dan:~ New York",CitYtiDepartment 
of Health 'I. Esteves came before Judge 'Eugene Narde~~i, sitting at New Yorlc. 
~ity Criminal Court in M<ylhattah. Afte'r tne' case had been ca);led,andwhile 
a settlement di~cussion was in progress at the bench, Judge Nardelli saw 
resp<:>ndent ~.,~.;t;:ting in the rear of the coq,rtroom. ' ,\ -, 0 

. ~ 0 . 

, 
12. During the· course of the settlement negotiations, Harry Brown" 

attorney fot.' A.H.S. and Mr. Esteves, 'mentioned that responde,nt sat~,on the 
boa;d of A.H.S~ ';;' 

~ '1 

o 13. 'After"theEsteves matter was adjourned~' responderitc;appfoached' the 
bench and commented to Judge Nardelli about the .. c~se, to the effect, that if 
the A.S.P.C.A.· and DEiipartment of H~alth were reaoliy interested in ~:i.ma:ls, " 
they would not b,~ proceeding in such a manner. Judge Nardelli" did- not 
respond. ~ 

, D, 

"~, 

.14. Respondent; did' ,not cOns iCier the impropriety of" entt3ringano£o;er 
judge I s.cqurt:room during the pendency of ",a 9C1.se'in which he was,intere§ted 
and talking to the presiding judge ahqut' the m?ltte:r: ~ .' ' 

. '. 0 

';;', 

" 15. When the persons involved in the EsteveS ease left the courtroom, 
respOndente,aIso left. ",In the corridor, Mr,; Brown introduclad respondent to 

" Dr., , Levi"" ,Respondent spoke to Dr •. , LeViIl'aOOUt . the permit and why i,twas' 
b~in9:) st ~'pe'd. Dr. ,Lev;n replied t11,at the probleihwas a,. zoning lone.; Re.,." 
spo,ndent- stated that zoni,~g was. not relevant, and that he' had Ol5tained t41'S 

" information f$om t;he building department. When Ms. 'Elinor Molbegott, attorney 
f~,: the A.S~P~,C.~ •.. ,· s~Cited,", "ti~ ,:"illcheck into that, "re.spondeht said, . {) 
"Listen, ,I am a Judge of "the C:L:v~l Court'" When I make a statement of, ,fact,c, ' 
it's aO fact. " ' ',' 0 
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16. At the time of this crfn;ersation, ,respondent was aI1gry and owas 
talking in a 'loud tone of voic&and waving his arms. Ms. Molbegott testified f D \) 

that respondent also made ref7:rence to" "political friends." Dr. LeVin,,' 
considered respondent I stone tto be "authori tati ve ," perhaps "men~cing ~ " 

Upon the .'foregoinJ findings of fact, the Commissi~n concludes as"-a 
• 1/ c 

matter of law that responde,nt violated Sections 33.1, 33.2(a), 33.3(c), 
33 ...• 5la} and 33~ S (c) (11 of pthe Rules Governing Judici~ICondti~t and Canons I, 
2, SA. andSC of the" Code [)f Jud:i:cial Conduct~ The., charge j,.n the Formal 
written Complaint ,is sustfained, and respondent I stnisconduct Gis established~~: '. 

• ,. Q, ,I "Q" ., 

It was ~mpropiar for;respondent (i) to inte;-cede in the Esteves case 
by at;,tempting to persu#de two officials of the ,A.S.P.C.A. with ·law enforcement 

'authority to withdraw ji;hesurnrnonses which commenced ~'h'ep'roceeding and to 
have identified himseJ.£as a judge while so doing, (ii) to interfere on 
behalf of,the A:H:S./With of~i:'ials df I~~e New 'York City Depar~ent,o~ Health 
as to the~r dec~s~on/ I10t to ~ssue a perm~t to k.H.S"o,to haye Ide~,t~f~ed ,', 
~imsel~ a~ a jUdgerhile so doin~p and t~, ~ave adctress:d th'e' City ?cff~~ials. 
l.n a host~le, p::-of~me ,and loud manner, (~~~)to speak~n a ,lo'Qd voJ!ce In the''''' 
courthouse corr~d9;r w~th the: i'itto;r:ney for the A.S.P.C;,.A.and to make referenc~,) 
to political inflt1ence, and (iv} to interfere in the court .es consideration cof 
the Esteves case~y speaking to the presiding j~dge on behalf of the defen- . 
dants. J~dge Najcdell~ appropriately did not respond or allow himself to be 0 

engaged in conve&sation with respondent on this matter.) D 

' ..... /7.0 ,," ' 
RespJndent has exhibited a disturbing dierega;d 'of the ethical 

obligation$ rebired of .:lll judges. He has used the prestige of his office f/ ".) , -C3 . . ,;:) .,' . 

to asse::t ~p:pial inf~uenceon behalf of, athir(:l;?artyand brought disrepute' 
to the JllcllClJary by h~s vulgar and)abras.~ve publ~c manner. II ' 'u 'J. ,0 • 

IL rj" t,\ 

,~fponder:t has sho~i little or 'ri~ unde::-stapdi.:rlg" of the st~dards of 
demeanor ~npurnbent upon all Judges as expressed l,n b4e .'f'(tl1es, Govern~ng 
Judi:cial Cohduct,. A judgets oblj,gatiop. FO adhere ctO:;;;hqisi~;sta.l;la.ardso is not 
lirnitedtb//the courtroom .• ,,!!atter"of Kuetkelv.Stateo dq~~~~E~r£Cin on Judicial 
Conduct, !!NY2d (Mar.i8, ,1980} .. , ., , "~:7'0f,,%''ifi'' 

oj ',-'- -- 0 '(\ ij' ~ .u 09 .. ,'1'1/"" , ti, ' '(l " i)..:r· I . j~(',.'I' :1, /;., 

'" ,.,lTP.e,~o~s;ion !inds ~he blatant:, impr~prie~~::2;e$ponCl.ent "has evinced, 
to be £elf~ously"compbunded b;y h~s refusal ~n",th~s re,-O,¢I,rd to acknowledge that o 

h~s,a~t~ons evenappe~red,impr9per.~~spect fbr th7 Judicit;lry,ht;ls be~n 
d~~n~shled botl1by responde?t IS conduct,and the""appe,aranceof .:unpropr~ety 
therefY! engendered. Q " 

, '" ,," ' ": f" By:re~son 'of the i:,9reg:oing l the COnuniss~~n det.e~nes that~)"" 
apprlti"t::,,::~:::. is C~~'1Fe." ' , : • . .<0
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In the Matter of the Proceeding Pursuant to Section 44 
subdivision ,4, of the Judiciary Law in Relation to ' 

t~: 

JAMES HOPECK, 

a JUs,t:L.9"e of the Town Court of 
Halfmoon, Saratoga County • 

o 

-- -- - -- -. -" -- - -- -" - - -- - -

o 

BEFORE: 
r.; 

.. { -

Mrs. Gene, Robb, Chairwoman 
Honorable Fritz W. Alexander, II 
David Bromberg, Esq. 
Hono~able Richard J. Cardamone 

, Dolores DelBello 
Michael M. " Kirsch, Esq. 
Vict:or A.Kovner,t,Esq. 
William V. Maggipinto, Esq. 
Honorable Isaac Rubin 

'c, Honorable Felice l(.Shea 
C Carroll L. Wainwr,ight, Jr., Esq. 

APPEARANCES: 

Gerald Stern" f6r theCommis9ion 
David ,:p. RiebelforRe~pondent 

o 

0 0 

iDetermination 

, 
Theo r~sPondent:, J~~s Hopeck, a justice °Oi: the Town Court of Halfmoon, 

Saratoga C~,unty, was served W~ th a Formal Written c::omplaint dated July ~, 197.9, co 

alleging misconduct in that respondent (i)direct~d his wife to preside in court 
0:rer ten traffic case!:!:, in his "absence one evening, (ii)' failed to disqualify 

" h~mself andencou:fag~d ex parte communication in a case involving a defendant 
w~th a .familial re1?ltionship to his wife and (i,ii) left the bench and argued 
w~th "an attorney ov~r 'the attol:ney's conduct ,1.1;1 court. ~spondent filed an 
answer dated September 6, 1979. "~ . 0 'b." 

" ,.Thea~ni's(trator olf th'e Co~ission ,respon,dent and resI>,ondent IS 

counsel; entered'~ntoan agreed statement of fa,cts on"April 7, 1980, pursuant to 
Section",,44 , subdivision S, oJ: Q the JUdiciary Law ,wai ving e;the' hearing provided 
for'~y ~ection 4~, subdivision 4, of the Judiciary Law, and stipulating that the 
Cornrru.ss~on make ~t,s determination on the pleac;:iings and, the agreed upon fa~ts. 

" 

0, 
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The Commission approved the agreed statement as submi~te~, determined thatno0 
outstanding issue of fact iremain~d and scheduled oral argument to determine (i) 
whether the facts eS:,tablish,misconduct and (ii) ari appropriate sanction, if any. 
Both the administrator and respondent waived oral arg:ument 'and submitted memoranda 
on the issues. 

The Commission considered the record in this proceeding in executive 
session on June 18, 1980, and upon thai; record makes" the following findings of 
fact. ~ 

.,' .Y-

o With respect to Chargee,)I: 

1. On August 24, 1977 ,respondent was suddenly taken ill and realized 
he would be unable 'to attend the session of his court schedul~d for that evening. 

(,J 

2. The court calendar on the evening of August 24, 1977, consisted 
of ten Uniform Traffic Tickets returnable before respbiiaemt that evening: People 
v. LaFontaine, People v. Egan,?eople v. Gony~,Peoplev;.Linciham, People v. 
Berthiaume, People v. Fernet, People v. Rigney, People v. DiNo'la, Peoplev. 
DiCenzo· and People v u Capra. I' 

;, 
;/ 

3. Upon taking ill, respondent directed his wifl, who was also his 
court clerk, to attend his court that evening and to advisl those who would be 
present that (i) the court woufdallow two-weekadjournmeJts to defendants who 
so. requested .or (ii~d~fendants could plead guilty under/~rocedures for pleading 
gu~lty~yma~l by s~gn~ngthe back of the Uniform Traffic Ticket and'paying a 
"'finewh~cll respon~en"l:' s wife WOUldCOllect./ . 

4. On th~ margin of the court's copy of eJchuniform 'l'rafficTi,ck~t 
return~le on the ,evening of August 24, 1977, re~ponct~ntwrote the amount .of the 
fine which would ,be imposed in the. ev:ent of aguiltf plea. 

5. ~~spondent also told his wife that it anyone objected to the 
proce~ure set for~!,£{?-n paragraph 3 above, theObjrcting. party should .lJe granted 
an adJournment to a~scus9 the matter withrespon¥emt. . ,I 0 

6. On the evening of AU91;lst,~4 , 1977, respondent I s wife appeared in 
court andmC'ide the announcement' as d~rectedby IrespondEmt~ Seven defendants 
,thereupon pled guilty to the original chargeslfiledagainst them and paid fines 
in, the amount respondent had",~reviouslY writtenonth~marg:i.ns of .. the· respective 
tickets. 

7. Tfu:-ee other def~p.dants'consultedYlithOth~ assistant district 
atto:r;ney ,who was, pre;ent, "and 'reguested ,to plea bargain the 'dharge,s against 
the~. Res~n,de~t s w~fe tlier~upon telep~tonedresponpent,andrespondent and 
ass~stantd~str~:tat~omeY.dJ..s,cuSS~d the three cases over the telephone and 
agreed toreduct~onsl.neach case. . " 

< () 
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8. No announcemel;lt had been made by respondent's wife ,or anyone else 
that plea bargaining would be permissible under the circumstances or that the 
defendants could discuss the merits of their cases over the telephone wi~h the 
judge~ ~ft ., 

D' . 

'9. At least six of the ten defendants' who were.present in court on 
the eVQn!ng of August 24, 1977, ,and who heard the annoUncement by respondent's 
wifeand.observedthe reduction of charges and the collection of fines by,respon .... 
dent's wife, believed that respOndent I. swife was setting fines and reducing 
charges ol~:'her own authority as though she were an acting judge. "0 

II " 

,10. Respondent acknowledged to the Commission (i) that his"actions 
created an' appearance of imp~opriety in that members of the public in his court 
on the evening of August 24,1.971, might reasonablyJ:1ave concluded that respon­
dentts ,wife was acting as a"judge in hi's place and (ii) , that the telephon~ . 
discussion between respo~~ent and the assistant district attorney, as to plea 
bargaining, was impropei:~ 

Upon the foregoing findings of fact, the commission concludes" as a 
matter of law that respondent violated Sections .33.1, 33.2, 33.3 (a) anet 33. 3(b) 
of the Rules Governing Judicial Conduct and Canons 1, 2, 3A and 313 oi the Code 
of Judicial Conduct. Charge .Iof .the Form~l Written Complaint is sustained ,and 
re'sp~naent'smisconduct is established. 0 

i}'> 

With respect to Charges II and III: 

Ii. On November 26,1977, criminal charges were filed in reswndent'"s 0 

.court returnable December 7, 1977, against ,Walteril Bo,11-ee;ki, ch,(i:ging Mr. Boleski 
'with'iTaking A Wild beer Without Mtlers During The Open Season. II 
- ~ .' . . . 

12. Mr. Boleski' s wife i;srelated' to responde~t I s wife by consanguinity" 
in ' ~?hat Mr. BOles~i' s wife and. respondent's wife are first .cotlsins " 0 

. Oc . 

13. Respondent granted adjourn.ments in the Boleski case on December 
7,1977,.December28, 1977, and January 11; 1978, during which time settlement 
by way of civil compromise was discussedam::mg tjle defendant, .his .attorneY,and 
representatives of the, Environmental Conservation Department. Respondent wa:; 
p'ware tliat settlement discussions werec'taking place but. he d~d not participate 
in them. 

.14. On December 8, .1977, ;respondent asked hiSj... wife to call the 
defendant's wife, I' as a courtesy, lito encourage the de:i:endantandthe defendant's 
wife, todiscu:;s the c,p'se exparteO with respoJ;ldent if they so wished.,' Respondent's 
wife. therea:i:ter' t~iephoned and spoke wi thMrs. BoleoJd in accohianc::e with 
respondent's instructions., '. 

<' ~" 

15. On Janua}:'Y1S, 1978,,,tpeOpartiesinformed respondent ~hat they 
,hadieached a civil compromise requiring the defendant to pay $'300. ' Respondent 
recorded the settlement in his civil docket and dismis.sed the criminal action 

~'", . .'. - , ' . ", " . Q' ':',--

'agaiJ;lsot the defendant 'lin the interest of justice.: ~, 

o 
'Q l35 

.. ~ 
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16. RespOndent '~knQW1edged tQt0Q"';:1;~Q'; t~"t it"was improper 
(1) not to have disqualified himself inmledi~~telY from the case and (ii) to have 
encouraged ex parte communication bY' the: def\~ndant and the ,defendant.' s wife. '.' 

. -. . 0',' "'" ,= {,I. 
r, \J (JO 

Upon the foregoing findings, of fact, the C01t1Inissio~ concludes as a" 
matter':of "law that respondent violated Sections 33.1, 33.2, 33".3 (a) (1), 3:3.3(a) (4), 

, 33.3 (0) ,(1' (i) and 33.3 (c) (1) (iv) (a) of the Rules Governing Juc~'licial'Cond'!lctand 
I.. . 0 _ " "J "'. • A,'-'- -~. :: a 

() 

Canons 1, 2, 3A{1), 3C{l) (a) and 3C'(1)'(d) (i) of the Code of Judici~l Conduct. 
Charges'II and III of the FormalWr.i,.tten Complaint are sustained, all9 respOll- . 
dent's misconduct is established. 0 

" 

, 
with respect ,to Charge IV: 

17. On t,he evening ofc January 11, 1978, while p:t;",esidingiI:\ court, 
respondent became irritated at a.remark made by DonaldoCarolai- an attorney 
representing.a client in acasepeforerespondent. After Mr.'Carola left" the 

. ; cour~room,respoz:dent eX(fu~e~ himself ofro~ the bench, ~ollowe~\\Mf· Carola to 'i;~ 
c'i park~ng lot outs~de the cou'1:thouse and sa~d to Mr. Caroli[l.; "Look r I am o1?-ly .' 

gqing to tell, you once, I don't need any more. of your smart remarks in this 
court ahd it better not happen again." Mr. Carola' thereupon became very angry 
and he and. resporident .,arguedfor approximately 'five minu:t:es. 

, . Q 1 .. 

18. Respondent acknowledged to the commission", that it Was improper to 
have left, the ,bench during. a session of court,.tbengage in an ar~ent with one 
of the attorneys appearing"in aca,se in that c6urt~ 
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with respect to Charge IV, by leaving the bench during a session of 
the court to argue with an attorney outside the courthouse, respondent failed in 
his obligations to maintain order in proceedings before him and to be patient 
and dignified toward one with whom he t:iieals in his official capacityo (Sections 
33.3[a] [3J and [4] of the Rules). 

'" In determining the appropriate sanction, the Commission has considered 
the varied nature ofCthe rlUsconduct and the cumulative effect it will have, both 
on pUblic confidence in the integrity of respondent's court and on respond.ent's 
fit"z;ess to serve. The commission has also considered that in 1976 the Appellate 
Division, Third Department, censured respondent for sentencing a defendant whom 

""he believed to be involved in a prior incident of a personal nature" involving 
respondent and for threatening "to deal personally with said defendant if a 
future incident should odcU,r involving respondent's family." Matter of Hopeck, 
54 AD2d 35 (3d Dept 1976) • 

Had the Constitution provided for suspension from office as a sanction, 
the Commission would have done so in this case. Suspension would have impressed 
upon respondent ,the severity with which we view his conduct while affording him 
an opportunity to reflect on his conduct before returning to the bench. Absent 
such opt~on, the Commission determines that respondent, should be severely ~~; .. 
censured. q 

All concur, except {i)'Mr. Kirsch dissents a,s to Charge I and vot~s to 
dismiss the charge"and (i.i) Judge Alexander, Mr. Bromberg, Mrs. DelBello, Mr. 
Maggipinto and Juage Shea dissent only with respect to sanction and vote that 
the appropriate sanction is removal from office. 

Dated: 

" 

August 15", 1980 
Albany, New York 

on 
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In the Matter of the Proceeding Pursttant to Section 44, 
,subdivision 4, of the Judiciary Law in Relation to 

o 

CULVERK.' BAP.R, 

a Judge of the, County court", 
Monroe County. 

BEFORE: 

~ -, - -- -- -- --' - -, -"'-,,-'---
-;,i' 

;, ,/fj?f""'''''''';'' 

~ .. /J' ';: 

'Mrs. Gene Robb,Chairwoman 
Honorable Fritz W. Alexander, II 
Honorable' Richard J. CardCim:me 
Dolores De1Be110 
Michael M~ Kirsch, Esq. 
Victor A.Kovner,Esq. 
Willziam v~ Magglpin£o ,Esq. 
Honorable Isaac Rubin 
Honorable Felice ,K. Shea 
Carroll L. waiIiwright1~Jr., Esq. " 

A1?PEARANCES; 

Gerald Stern (Robert, Straus, of Courisel) 
for tlieCorilmission 

Alfred l? ~eIiler for Resp<:ii!dent 

,,0 

o 

~rtermitlation 

~". 

, , '~', ,r]. c' .o~~Q' c. 

!i?heoresponde:nt, Ctil,;~er 1(.. Barr, a judg$of' th~ County Court, Monroe 
~C6unty, was. served with a Formal Written Complaint dated, Fehruarye 19, 1980, 
alleging various acts" ofmis'bonduct aris1.ng from his arrest on tw'Q occasions for, 
,inter 'alia, dr"lving w'hile'£ntoxicated.Respondent 'filed an answer dated March '7, 
1980. "-,-,, if 

'9, 'olhe . Cidmirtistr~i;or of the CoIlllllission, respondent and respondent '5 attorney 
~s} ent.ered into an agreed statement of facts on May 16 , 1980 ,pursuant t09 Section 44, 

'subd;i.vision 5, oftbeJ'~dic;i.a~Law, waiving the hE:!ari~g provided by Section 44, 
subdivIsion 4, of the Judiciary Law, andstj.pu1atingtl:latt.he Commission. render 
,its dei:rerrnination on the pleadings and the agreed uponfac::ts. TheCoinmission 
approvedtheagreedstatemen,tand heard oral'· a;r;gument on July 23, 1980, to deter-

. mine whether theagreed'upon£acts establish misconduct and, if so, an appropriate 
sanc;tion. Thereafter in executive session th~ COxIunission considered the record of 
t.hl.sp:r.:qqeeding 'apd,upqn that~eGord makes the' follbwingfindincjsof f~ct·. 
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on . December 10, 1978, w~i1e 'bei'tlg arrested by the 'New York stat~O'''' 
police in ~he Town of Palmyra New York (Wayne'''county), on charges' ,o~ Driving 

. '. d · .. 1:'al.·· l~,ure, to Keep Right, a violation of the 
While Intoxicated, a misdemeanor, an . 
Vehicle and Traffic Law, Fespondent: 

" '.0 ., • "'ff' s that he ,was a Mbnroe 
(a) stated repeatedly to. the a7re:tl.ng~,v l.cer " 0 ',) 

county Court Judge and wanted "consl.dera,tl.on,<:' (JD 
. ,;, f) ~ 

(b) asked Trooper Nelson Baker', one of the" arresting officers: "'Do <'you 
realize who, I am?", and stated that respondent's reputation as a judge wou:J:,d be 

t d ~f the' trooper did not arrest him, respondent 
adversely affected by the arres an ... . 
would give the trooper "anything" ; 

(c) refused to take a field sobriety test; 

'i' (d) repeatedly refused to take a l:irea'thalyzE:l1rtest at the New York, 

State police substation in Newark, New York~ 

(e) stated to the. troopers at the substation that he does not "get 

mad," he "just get(s} even"; and p C' 

<;) stated to Trooper Slingerland at the substation that a County Court 

Judge should not be subject to arrest. 

trial in 
convicted 

2. (a) on March"19, 1979, respondent w~s(i) .c~nvicted.afte'i:-a ju~ , 
the Town Court of Palmyra of Drivi~g Wh~le .Abl.l~ty I~a~red, and. (~~) 
o.£~ Fail ure To Keep Right by Palmyra Town cour~; Just~ce Harry .. Wh~ te. 

'.~ 

(b) On May 7, 1979, respondent wasgiyen aco~dition,~l 
cbnvi~tion of Driving While Ability Impaired and f~ned $2~ on ~~s 
Fai1~~e To Keep Right. 0 

discharge on his 
conviction of~ 

0, 

Q' 

(c) The conditions of respondent' s ~entence of conditi'ona1 discharge 
were: (i) that he attend an alcohol rehabilitation gourse approved by the Depart­
ment of Motor Vehicles and (:til that he lead a 1a~:abiding 1if

o
e . 

) 

Cd) From May 29, 1979 to July 29, 197;1, respondent's license 'to 
. s'uspe' nded by the Department of. Motor Vehicles a.s a operate a motor veh~cle was . D 

result of his conviction. \" 

(c) repeatedly refused to take abreF\th~lii,e'r test; 
(:It? :" 

o 0 
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Cd) ostat~d: "F ___ you" to the arres.t,ihg deputies after bei.ng told that 
he was going to be handcuff~d for fai1in<J" to co'operate; and 

C' 
/) 

.Ce) stated, to the arresting officers that he hoped he lWOJ;ild "have the 
oppOrtuni ty to repay this back someday." ( 

~r 4. Respondent's arrest on August 12, 1~79' for DriviIJ/g While Intoxicated 
occprred while he was still serving the sentence of condition~l ~~scharge imposed' 
for his prior conviction on March 19, 1979, of Driving While Ability Impaired; 
accordingly by his conduct on August 12, 1979, respondent violated the 'conditions 
of his sentence of°May 7, 1979. 

5. on August 20, 1979, respondent was conv,1.cted 'On his plea of gUilty 
to the charges of Driving While Intoxicated and Moving From Lane Unsafe1y. 
Thereafter, on October 29, 1979, respondent was sentenced to. serve three years 
probation, was ordered t:o attend an alcohol rehabilitation program, was fined $250 
and had his license revoked. 

D. Upon the foregoing findings "of faqt, the Commission) concltides as a 
matter of law that respondent engaged in. conduct prejudicial"to the administ;r-ation 
of justice, attempted tp use the prestige of his qfflceto obtain special con­
sideration for himself, conducted himself in a manner which would t.end to bring 0 

the judiciary into di~repute, failed to observe high standards pf o~~onduct, failed 
to conduct himself in a manner which would promote public cOrl'fidence in the : 
integrity and impartiality of the judiciary, and detracted from the. dignity of his 
office, in violation of Article VI, Section 22, subdivision a, 6f the Constitution 
of the State of New York, Secti,ons 33.1, 33.2 (a) and 33.5 (a) of the Rules Govern­
ing Judicial Conduct and Canons 1,fA o and 5A_ of the Code of JUdicial. Conduc"t". 
Charges I ~ough V .of the Formal Written Complaint . are susta;ined, and respondent's 
misconduct is established. 

In determining the appropriate sanction to be imposed upon a judge found 
guilty of misconduct, the Conun3,.ssion must balance its responsib~lity(' to insure to 
the public a judiciary beyond reproach and its responsiplli ty to deal humanely and 
rairlywi th the. individual judge. In some cases, the misconduct is so serious. aI?-d 
so clearly reflects a lack of fitness that public confidence in th,e integrity of 
the individual judge is irretrievably 10s"t.:)The p~lic interest can pe ade<;ruCl.telYc; 
protected in such cases only by removal of the judge from office. ~ 

In other cases, the misconduct,s though serious and not in any sense to 
be condoned, is sucl:l that a 1essersanctio'n"pe.;rmits both .a vindication' of the 
public interest and .an opportunity for the judge to reform his conduct while 
cOl1tinuing to serve effectively in judicial office. Under the N~w Yorlt"Consti­
tution, the only such lesser sanctions available to the Commissign a:r;,e censure and 
admonition~ , 

{) , 
The considerations that justify distinguishing one such type of' case 

from the btherare not always qapable of precise formulationi" rathe~, ea~h case of 
misconduct must be carefully examined in all of its components so that a proper 
bala~ce can be struck between the competing interests.' . U 
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Here, the misconduct in which r~spondent engaged is undisputed. He was 
arrested twice for driving while intoxicated, the s~cond time while under condi­
tionnof the discharge from the first arrest. He identified himself as a judge and 
sought to use that to his advantage, with the arresting officers. He refused to 
take the sobriety tests or subIpit to the processing routinely administered by the 
police in such cas.es. He became verballYc~abusive. Such conduct is reprehensible 
and brings the judiciary into disrepute. A judge may not flout the laws ne is 
sworn to uphold when they are. appliea to him personal1.YJUld expect to sustaln the 
confidence and trust"of the people in whose name he administers justice. 

The psychological evaluation respondent submit.ted to the Commission 
concludes that respondent is an alcoholic. The record of this proceeding reveals 
a .number of poignant circ:umstances, unnecessary to recite here, which contributed 
to ,the development of his condition. It is important to note, however, that 
respondent's a'lcoholism,whatever its source, does not excuse his conduct. 
However sympathetic we may be to the cause, the effect of respondent's" illness has 
been to cast doubt as to his efficacy as a judicial officer and to cast a shadow 
over an otherwis~,,;l,mblemished record of nearly 13 years on the bench." Respondent 
appears to have ~di§ a sincere effort to rehabilitate himself since his second 
arrest

j 

and while it is too soon to measure the success of these efforts., he 

appears to be making progress. 

OUr determinatiQn of an appropriate sanction 
er whether . the," prospect of respondent' s .rehabilitation 

in this case should consid­
is ,\>lorth the risk of 

leaving him ,on the bench. 

pneof the risks to be weighed in this considerati~~~e degree to 
which the ac:lroinistration ·of justice would be compromised, if at at!, by allowing 
respondent to retain his office. There is no indication that respondent's alco­
holism has ever n~fested itself while respondent'was on the bench or otherwise 
executing his office during regular court hours. ~le evidence before the Com­
mission indicates that respondent is' a dedicated judge whose demeanor on the bench 

is marked by sobriety and diligence. 

Nevertheless, in at least one respect, his alcoholism and the consequent 
misconduct have, affected the performance 'of his duties. By agreement between 
respondent ~d the district attorney cfMonroe county, concurred in by individual 
defendants to date, respondent does not aild will not preside over cO):'ltested felony 
charges of driving while intoxicated (OWl). He continues to perform all his .other 
judicial duties, including those which invo,l,ve uncontested felony . OWI matters, 
such a!'i presiding over arraignments, accepting J?lea~ and passing sentenc~is. ;; !,:l 

'. This linuta1::ion upon respondent's avaioltiliility 1::q. h~aral--1.,.cas~~j,1Lhis c 

court rais~s hard questions as to the administration or justiceoi:nresponden-t's~ =,,= 0 

court. For'" example, .is the public well served by a judge who cannot hear a par­
ticular type of case? Is the burden on the other judges of tlie county court 
likely to be ~ncreased significantly as a result? Will public confidence be = 
undermined in'respondent's ability to pass sentence impartially in undisputed OWl 
matters, given his own personal experience with the same charge;: Will respondent 
feel. obliged or otherwise beholden to the district attorney, in DWI or' other \) 
cases, as a result of this c:lisqualifi~ation agreement? Will his disagreeable 
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color his perspective of police exp:rience with the officers who arrested him 
off1cers ~hose testimony or affidavits he may lat,er evaluate in uncontested OWI or 
conte.sted non-DWI matters? 

In the limited time since respondent' 
these. questions are not yet concl i s second arrest, the answers to 
spondent's favor, and indeed wh t~S vee Whether they will be resolved in re-
to rehabilitate himself from al~Ohe~irespondent will be successful in his effort 
against respondent at this stan 0 ldsm~ re~in to be seen. To resolve them 

~e.wou ~e premature. 

Were suspension from office ' under the Constitution we would . an,al~ernat1ve sanction available to us 
f ' . . ' 1mpose 1 t 1n th' o ~1rne within which to measure the s .1S case, to .a;l;..ow a longer period 
~sent ~ha7 alternative, and having ~~~:s~ of resp~ndent:s reliabilitative efforts. 
7n pe~~t1ng resPondent to retain his jUdi~~!lco~~7derat10n to the risks involved 
1nterest:s of both the public and this 'ud e 0 ,1C7, ,we conclude that ,the 
served by allowing respondent th J . g, as an 1nd1v~dual may be adequately 
performance. e opportun1ty to reclaim public confidence in his 

t
' By reason of the foregoing, the Commission dete~~nes that 

sanc 10n is a severe censure. I ••• ~ the appropriate 

1 
' All concur, except for Mr. ROvner who d' 

on y W1 th respect to s.anc:tion and t th- ' 1ssents iIJ. a separate opinion 
from office.' vo es ~t the appropriate sanction is removal 

Mr. ROvner dissents in the following opinion. 

.,Q ~ .' Th~facts set forth in the commission's " CClf;le for remOval from office Re d' determ1nat10n present a clear 
Ability Im!?,aired and Driving· Whil:P~~~~~c:t~~1minal conduct in Driving While 
ce~~;:,ure" When. viewed in the context of th ,stan~ng alone, would warrant '" 
however, the vulgar threats . f ' e two instanc!,!s of abuse of office 

~~~~el.netb'sha~~oholism Shou~d ~~~r~:~e!~ ~: ~~~: officers require remov~l. 
. e aV10r. Furthermore I d \1 consequences of this in-

refuses to take either afi ld 'b' 0 not accept tHe notion that a judge who" 
unaware of thi~import of hi: st:~e~~~~~.test or a breathalyzer test could be 

It should be noted that the Co ' . Appeals has affirmed ~ that judge h . mnu.SS10n has determined, and the court of 
abuse of office~Sho~id be remove: w ~ses~o~~ct off the bench involves serious 
Conduct, NY2d" (1980) N· n e1 erg v. State Commission on Judicial 
l' f -.-. -- , a ew York City Civil Co t J d . ~, or engaging in numerous prohibited b' ur u?e was removed, inter 

state C~~ssion on Judicial'co~duct, 49 NY~~1ness transact10ns. In Kuehnelv. 
removed, 1nter .alia, for threats to misuse ,4~5 ,(1780), a. to~ court justice was 
four youths with whom he had h. d 1 h7s Jud1c1al off1ce 1n connection with 

"' ." . a an a tercat10n. 

143 

.... J _____________ ...... --.-'~lY;;..--'.-.~--.• ----...... _-__ -~ __ J ...... ___________ ;;.--.;.;.:.-.:.-•• .;;. .. ..;..~J . ..;.-... ;;; ... ~.~".-. ;:;;; .• _:;;;;_'"'J.~""'_ ... -. ...... "" .. '-"""" ___________ ~"_"'_.2.!. ___ ---"'----------"~~-------------- -- -
\J 

~\ 1 

• 1 

i 



o 

o 

({ 

"~""~ "~.' - • ...<,..-.. -'-'----.~.:..~><".~'".."'};."-

~, 

,.-... ~ ...... -..............- ...... '"'"-- -, 

l 0' 

oq 
.:::..:'! 6 

'" " 
;' , 0 _ '1:~ " ,'V, .. 

current Moreover, in my view, . the questions 
prGictices regardj"ng DWl matters constitute an 
tration of justice in respondent's court., 

ra'ised. by respondent's 
unacceptable burden on the adminis-

(1" 
:.!' 

" r, 

For- the .foregoing reasons, I respectfully vote °i:hat ~the, ap~i'opri~te 
sanction should be removal from office. 

Dated: 

o 

" 

October 3, 1980 < 

Albany ,.,New Yor~ 
", :';':;> - -. ~"o 
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Ilf the Matter of, the Proceeding foursuant to Section 44, 
., su,bdivislon 4, of the Judicj¥Y Law in Rela:tion to 

o . o 

" 

0, 

(I 
\\ 

THEODORE WORDQN, 
o j&etertnination 

"" ~ Justice of the TownCoul;'t of Durnam, 
Greene CO'QIlty. 

," 

[;ii' '. 
o 

BEFORE~ 
o Q 

Mrs," ~IleRbbb, Chairwoman 
,~. 

Honorable Fri tz ~~. Alexander I ,II,) (j 
o 

, " 

" bavidBromberg 
"'" DolOres Del:sello 

Michael M~Kirsch 
Victor' A. Kovner 

D <lW:tlli'am v. Maggipinto 
Hd'norablELlsaac Rubin 
Ii6norabl~ Felipe K. Q Shea 
Ca:;,rpll L. 'Wa:lnwright,Jr,. 

. 0 

o. 

" 

D 

a 0 

o. 

" 

a 

"The respondent,'l'heoclore Wordon, a justice, ,of the Town Court of 
Durham,'Greene County, was served with a Formal Written Cornplaint"oated 

D (l) ("; ~ _ " ' <.' <J 

February 15, 1979, alleging misconduct in that he sent a letter on court 
stationery tea debtC);ron ~ehalf ,of a creUito.r.

u 
'Re~pondent submitted, an 

answer dated AprilS, 1979~ ,;> " 
0'" ,ti O::CJ 

/: I 

" The p,dministrator of' the Cornfnission and respondent entered. intoarl 
agl;'eedsta,temdht' 6t.facts on November 21l'~1~n9, pur~uant ,to Section '44,'.' 
subdivis~()n5,.of'the~qdiciary Iiaw!~,: waiving the heC!:ripg,provided fOl:! by 
Section 44~ subdivision 4, .of ti1eyudiciaryLaw.;:and stipulating, :J:hat the 
Commission make ~ts deterinination',i .on t:heplea~ings ahd i:l;}efacts a.sag.r~~cl \l 

upon •. The ;CoIrllTlission approved the agreed statement bli Decernberl3,.1979, , 

>11 

D 

"determined th~:t no "outstandinq issue, b:f'fact..remai{~ed,ana· ~cheduled oral 
Gi:r;'guntent "wi thresl?ecto to deterltunirig (i )wheth~rthe;facts e'~tablis;ltmis,_u 
conduct: .and (ii) an appropriai::esanctioft, if any~The"adminl:strator usubm;i.tt,ed 
a:meIt¥)randumin iieu of .oral ,argument. Respondent waived' orai al!,~ent ,and 

'\ did'" not submt a rnemorandWn~ ,~ '",0, . '" " 
,q'" ,r< :' ~ \) 0 ' -' v~, 'il, 

o Tbe ~~mrni~~i6nc6h~lde;!red 'tli~~: ,~~cord in 't.his" proceedfhg'; O~.l\1~~ary 
24, 1980 ,and,1,l}?on t hat

R
,rec;ord tpakest;he followi~g: fiIlClings of fa,,?t. ' . 

" r£i 

, u 

14.5 
0, 

"'i q 

." 

" 

o 

,,' 

" 

" 

o 

rI J! 
',0 !; 

(/ 

.,,,,) 

,,, 
" 



o 

o 

o 

-----------------,,.....-----~-------~--. ----.------' ---""1'>--------

o V 

() 

I . l 

1 

.. " ... '.---.'.~-,.,...;~"'~--....... - .... -:,.,--~ ... - ..... ---."-

II 

Mr. and Mrs. Thomas McGoldrick are t,he oWners of the Weldon 
House, a hotel iniEC!.S:t Durham,. New York. 

"0-

" p .~.~9me time between July 23, 1978, anq. August 6,1978, the 
McGoldri,cks communicated with respondent"cohcerning a check receiv~d by the 
McGoldricks from Mr. ~ugh Hughes, whohilld ,been a guef;.t at .the W(:!ldon" House, as 
payrnentfor ,services. A "stop payrnent"~order had been issued on the qheck 
because of a dlspu,te over services. The McGol!aricks. asked '0 respondent to w:r;i te 
a letter to Mr. Hl.l,ghes. .0 

.~ " r.p'Y .: 0 "i.,:", 

" ;,,",g 3..00 August 6, 1978," '~e~pondent sent, a,; letter on his court 
stationery to Mr. Hughes,statj,ng (i)1:!hat Mr. Hughes had. stoppedpayrnent ona 
'check to the Weldon House, (Jiii '!=hat Mr. Hug~estherefore was subject to a 
charge of ,,'theft 'of .~$erVicffS:j under New York Penal· Law and (iii ) that a warrant 
,', '!~ I' 

could be issued for •. his "arrest if the matter was not settled. 
c:::; <...) 

4~o.n"1\1..lguSt 10, +,978', Mr. Hughes sent a replaceme;nt check inot.he 
amount of $3ll •. 69, whieh was ''itecei vedby the Weldon House. The check had been 
sent by Mr.H;ghespriol;" to h,is~'receipt of ,.the letter ,from respondent. 

~!" 

5. " ",Respondentcsent his letter to Mr~ Hughes in order to "avoid a 
,court case that coulo.::)have happened if .the problem was reported to the N.Y. 
; state police" (Ex. EZ!.ppendedto the agreed statement of faqts). 

. "(Zl .(' [",) '::. " ' -

o ,170 

Upon 'the fpregoing' facts, the cqmmission concludes as a matter of 
law that respondent violated Sections 33.1, 33.2, 33.:3 (a) (1) and 33.3(a) (4) of 

~J '1), • ' _. :'0 C 

. the Rules Governing Judicial Conduct and Canons .1, 2 and 3A of the Code of 
~':'~ 'Judicial Conduct.~ Charge I· of .the Formal Written Complaint, 'is s'Ust~ined and 

respondent's misconduct is established. 

'The ob~igation to avoid impropriety and the appearance of imp~opriety 
is fundamental to the fair and proper administration of justice. In using his 
judicial office in. this. case for what in eSSEmce was a debt-collecting purpose,. 
and in threatening the purpol;"ted debtor with !lrrest,respondent's conduqtnot 
only had the appearance of impropriety but was, in fact, clearly improPer. As 
such,' it undermined the integrity of the judiciary. The reasonable' inference 
to be drawn from re

0
spondent's letter to .Mr •. Hughes is that a jud<iJe of the 

court in;·which a purp<;>rted debtor could·be sued was playing anadversarial 
role on behalf of a party to the dispute and,thus ap!?earedtohave pr'ejudged' 
the m~J'its 0 0 f thema.tter,' . 

'~l':' ,::: 

The Rules Governing Jud;icial Con.dus:t state that n[n]<;> judge shall 
lend the. prestige ofhls office to advance. the private interests d~others; 
nor shall any judge convey' or permit others to' conv.ey:' the impress;i.o~ .thatthey 
are '''in a. speciai position to. ;influence him" (Se,ption 3~. 2 [c] r. Respon<:ient's 
actions violated thisstaIi,dard. 

By reason of the. foregoing, the Commission determines that the 
appropriate sanction is aclrnonit'ion. 

Dated: 

All C9ncur. 

April 1,19$0& 
Albany, NeW York 

o 
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In ~e. ~1att~r of the Proceeding l'ucluant to Section 44 
subdIvlSlon 4;, of the Judiciary Law' in. Relation to ' 

HOWARD J. MILLER, 

a Justice of the Town Court of 
Warsaw, Wyoming County. 

- -- -'- -- -- -- --" - _. ----------

BEFORE: Ml:s~ Gene Rabb, Chairwoman 
David Bromberg 
Honorable Richard J' •. "Cardamone 
Dolores DelBello 

,c,~, Michael M.,k:i.rsch 
. VictorA. Rbvner 
'Williamv.'Maggipi~to 
Honorable .Isaac Rubin 
Carroll L. Wainwright, Jr • 

i'rtermination 

Wyoming co:~~n~:~t~e:::rd. J. Miller, aj~stice of th7 Town Court of War~aw, 
1978,settingforthfOt1r'eh:~t:saa~~~1 Wr~t~en Co~plaJ..~tdated August 7, 
improprieties and defi .... . g . . gJ..ng var~ous fJ..nancJ..al record keeping 

Ir 1978. '. . cJ..1pcJ..es. Respondent fJ..led an aIlswer. dated August 18,' 

f < .' , 

D,· 

I
. By order dated December 14, .1978, the Commission designated . 

,( (l~b· .. Wh. ~ternan~ Esq. ,referee to hea.r. ,.an.d report wJ...·th respect to the issues :~:r~~ 
The hearJ.ng was held on MaylQ, 1979, and the report of the referee da:ted 
Deqember 19, 1979, was :t;ile.dwith the CdIrtrnission. 

~) 

By ~oti:C:e dated March 12, 1980, the administrator of the Co " 
", moved to qqnfJ..rm the report of the ref' d" P, . rnrnJ..sSJ..on 
censured. By affidavit filedonAprile~eel:oto deternune that responden~.be 
and moved for the Commissiontd' . j, i ' res~n~ent opposed the rnotJ..on 
lieu of a publ' ....,. J..s,s,:e.a " etter of dJ..sIlU.ssaland calJ.tion in 
April 14, 1980~c ::~t~:~aa:e. a~~J..strator"rePlied by~enpl;"andum dated'. 

. . .. nJ..s ra.or and ,respondent waJ..ved oral argument. 
o ., '. 

TheCOrnfuission considered. the record of this proceeding 
1980, and makes the follOwing ftndings of fact. on ~pril.23, 
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" 1. "Ch~arge I: On June 1, 1976, responqent" ""drew" a .check on his ,toWn' III\) 

court account in the sum of $.110.00, payable to Alan D. ~ale, an accountant, 
in payment of a pereonal debt and not f~r o~fidial court",business. 

2. Charge II: From July I, 1974, to July" I, 1978" respondent failed to 
maintain a chrC?!lologically itemized cashbook of, all receipts and payments. 

=' 
3. .. Charge III: Respo~dent failed to report to" the 'State Comptroller 0' 

the disposition's of 10 lOOtor vehicle cases from January 1976 throy.gtl Fepruary 0 

a 1978, and .he failed to remit to the State Comptroller the monies collected 
therefrom within the time required by law. < () 

4. Charge IV: Respondent failed to deposit in his tOWXl,,court account 
within 72 pours of receipt monies received in his official capacity in 18 
cases from June 1976 to March 1978. 

Upon the foregoing findings of fact, the .Commission concludes asa 
matter of law tha'b respondent violated section 27 <1) of the ToWn Law., section. 
1803(8) of the Vehicle and Traffilc Law, ~Section 2021(1) of the· Uniform Justice 
Court Act, Sections 30.7(b) and 30.~ of the::.Uiliforrn Justice Court Rules, 
Section33.l, 33.2(a) and 3j.3(bf(1)of",th~ .Rules Gciverni.ng}ludicial Conduct, 
and Canons 1, 2 and 3B(l) of the Code .of Judicial ,!::Ondllct. Charge I, Charge 
II , subdivisions 1 and 4 through 12 of Cl1arge j"IIoI "and subdivisions I, 4 through 

. 14. anq 19 through 24 of Charge IV are sustained",' and r@:spondent' s misconduct 
n > 

is .~established. 

Subdivisions 2 and 3 of Charge III and subdivisions .. 2, 3, 15" through· 
18 and 25 through 28 of Cha,rge,IV are dismissed-. 

BY.failing to keepanoofflcial cashbook of all receipts and pa,yinents, 
'and by" failing to report. to the State Comptroller thec1isposi tions of 10 rotor 
vehicle cases , and further by failing -to make t'imely depositsandremi ttances 
of monies collected in his official capacity, responCient failed" to discharge 
diligently the administrative and financial obligations:r;,equired of him ~y the D 

laws and :rules cited herein. .... 7f) G " 
. Q . -0' '-

e, ' ''The Commission °notes in. mitj"gat;:ionof the misconduct herein (i) that. 
the use of court funds to pay the persQnal, debt" was inadvertent"' ari'dthe'. deficl«:!ncy 
was corrected by respondent upon hisdiscover;y of the error and" (fi)fi~hatthe 
delaysinsubrnitting reoquired reports wel;'e for relqtivelY short period"sof 
ti~. 0 , 

:::. '\.:1 

C'(J 

By reason of the." foregoing, theCornrniss~9n deterrnine~ that the 
appropriate" sanctiop; is.admonition~, '~ 

c 

All concur, except l>1,rs. ROl;>b and JudgE;! Rubin, who dissent only as to 
sanction .and vote that;: the appropriati'eodis!'Qs.i,tion i;~'al~-t'terof qismissal 

. ~" . 
. and caution. 

Dated: June '4, '1980 0, 

New York, New York 

" Ii. 
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g:In the Matter of the Proceeding Pursuant to Section 44 
subq,ivision 4, of the Judiciary Law in Relation to ' 

o 
ALLAN T. BROWN , 

a Justice of the Town Court of 
Halfmoon, Saratoga County. 

---_._-_._-'---.---,_. --

BEFORE: Ml;'s. Gene Rabb, Chairwoman, 
Honorable Fritz W. Alexander, II 
David Bromberg, Esq. 
Dolores DelBello 
Michael M. Ki;rsch, Esq. 
William V. Maggipinto, Esq • 

'" Honorable Isaac Rubin 
Honorable Felice K. Shea 

-~---- ---~ --.----

, i5rtermination 

o 

0\ I 

Carroll L. Wainwright, Jr.,. Esq. 

APPEARANCES: 

Gerald Stern (Alan W. Friedberg, Of 
Counsel-J •. t:or '., the Commission 

\j 
.. '.'.\.m "'The re.spondent, Allan T: Brown,' a justice of the Town Court of Halfmoon, 

David L~ Riebe!! for Respondent 

QO 

~ Saratoga County, was se.rved witna For,mal Written ,Complaint dated December 40, 

\ 

"~979'D alleging that in 1972, he performed a marriage ceremony outside his juris­
diction and failed to take steps to ensure that a valid ceremony was performed. 

'. Respondent filed an answer dated January II, 1980. . i ~ . 
\\ The administrator of~the Commission, respondent apd respondent's 

\

attorney entered ;nto an agreed 'statement of facts o~ May 9~ 1980, pursuant to 
Section 44; sttPdi:vicsion 5, of th~ Judiciary' Law, waiving the hearing provided for 

,'J) by Section 44, ,subdivision 4, of the Judiciary Law and stipulating that the . 

, ;~e., Commissi~n, approved the agreed statement of "I'actsanCi'receivedmemor~dafrom 

t
l' , ., ~onwti:;;sion ~e it'S dE?te.rrnination on the pleadi~gs and the .agreed upon facts. Q 

'l' "', .oo~h the adrni~~strator and ~.es~ndent: ~~ ,tow~«:!t~er : the facts est~lish ~S"'" 

1980, an"d rna;ces th: ",f':,llowing. findj,ngs of f

" 

act.. . ..... 

.~.;j." \" " .. 1~9; . 
" \-. 

'11t; . __ ~\ 

i. 
; 

.. i" 

, ." 



1. On June 18, 1972, respondent gave the appearance of performing a 
marriage in Albany County for James Mitchell and Sheila. Coughlin, for which he 
received a sum of noney from Mr. Mitchell. Respondent kne~ he was acting-outside 
the territorial jurisdiction of his office and that 'as such he was riot ·authorized 
to perform a wedding ceremony in Albany·County. 

2. Prior to performing the mock cerem:my ,respondent told Mr. Mitchell 
and Mr. Mitchell's best man, Peter Enzien, that he was not legally authorized to 
perform the ceremony and that after the mock ceremony the couple WOuld have to . 
come to Saratoga County for a valid ceremony to be performed. Respondent believed 
that Ms. Coughlin overheard these remarks and so was aware that the ceremony 
would not be valid. Respondent did not speak toMs. Coughlin about this mati:er •. 

3. Ms. Coughlin did not know that respondent w~sunauthorized to 
perform a wedding in Albany County. Ms. Coughlin believed the ceremony on .June 
18, 1972, was valid. 

" 

4. On two occasions after the mock ceremony, while Mr. Enzien was 
appearing as an attorney on unrelated matters in respondent's court, respondent 
asked him when the Mitchells were coming to Saratoga County to have their marriage 
solemnized. Except for these two conversations, respondent failed to take any 
steps to ensure that a valid marriage ceremony was performed. 

5. On June 22, 1976, James Mitchell died without a valid marriage 
Ceremony having been performed. ., 

.' . . .' . /!:.7!;. 
6. On several occasions after Mr. Mitchell' s death, respo~'ld.ri;t\t 

. . . ?~~ '. 

informed Ms. Coughlin that he had not filed a marriage ~ertificate andcoulc:inot 
do so because h'e .had not been authorized to perform a valid marriage in Albany. 
County. 

o 7. After the commission commenced, itsinV'estigation 
respondent, on advice of counse1, signed a cer-cI'ficate·pursuan,t 
of the Unconsolidated La~s, which had the effect of deeming the 

\'~ . 
n~epro tune .. 

\'0 

of the matter, 
to Section 2132 
marriage solemnized 

8. Respondent aclmowledgesthat his conduct was improper in that he 
sholl'ld not have performed a wedding ceremony which he WaS unauthorized to perform. 

Upon the foregoingfinc~ings of fact, the Commission concludes as a. 
matter of law that resj9ndent violated Canonsl,',c2,3, 4, 5, 32 and 34 of the 
canons. of JUc:i~c~alEtt(ics, Sections 33.1, 33.2 (a) and 33.3 (a) (I) of. the.R~les 
Govern.J.ngp'uc:i.J.cl.alCon~ct .and Cano~s,l, 2and7A(I~ of the, Code of J"l,l~~cl.al 
c~nduct •. <n:arge I o~t~e Fonnal Wrl.tten Complal.nt l;ssl,lstal.nedand respondeIlt·s 
mJ.sconduct l.Sestabl.J.sted • 

. The issue i:n -this caSe is nottha~ respondent performed a ceremonij:il 
marriage per se •. It is not: uncommon for a judge to solemnize a marriage in 
private in an appropriate jurisc:iiction and then later officiate at a ceremonial 
wedding outside his jurisdiction. 

,. '@ 1/ 

150· 

:./ 
a 

-': 

In the instant case, respondent officiated at the ceremonial affai:- in 
Albany County, knowing the marriage had not already been solemn~;:ed and kIlOWl.ng 
that his jl,lrisdiction did not extend to tha~county •.. Furtherm:;>~r-' respondent 
accepted payment for his services, but he dl.~ not take ~pproprl.ate steps to 
ensure' that the marriage was properly solemnl.zed accordl.ng to law. " 

By his conduct, respondent violated the rules and canons noted above, 
in that inter alia he "failed in his obligations to 'respect, comply with and be 
faithful to the law and to maintain professional competence in it (Sections 
33.2 [aJ and 33.3 [aJ [ll of the Rules). 

By re~s6nof .the foregoing, the Commission determines that the ap-
propriate sanction is admoni tion. ,~. 

All concur. 

Pat£;!d: December 2.1 1980 
Albany, New York 

'.? 
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