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FEDERAL COURT ORGANIZATION AND FIFTH
T CIRCUIT DIVISION |

FRIDAY AUGUST 22 1980

House oF REPRESENTA:’I‘IVES, SUBCOMMITTEE ON COURTS,
CriviL LIBERTIES, A w\ ADMINISTRATION  OF JUSTICL oF
THE COMMI’I"I‘EE ON THE ' JUDICIARY,
Washmgton D C
- The subcommittee met, pursuant to notice, at 9:30 a.m,, in room
2337, Rayburn House Office Building, Hon. Robert W. Kastenme1er
(chairman of the subcommittee) presiding.

Present: Representatives Kastenmeier, Daulelson, Gudger, Carr,
and Sawyer.

Also present: Mlchael J..Remington, counsel; Joseph V Wolfe, H

associate counsel; and Audrey K. Marcus, staff clerk.
Mr. KasteNMEIER. The subcommittee will come to order.
Without objection, the committee will permit the meeting this
morning to be covered in -whole or iropart by television broadcast,

., radio broadcast, and/or still photography, pursuant to rule Vv of the

committee rules

This morning the subcoﬁ\mlttee W111 hear testlmony on a w1de

variety of: blIIS, all relatmg to the geographlc orgamzatmn of the '
Federal courts.

There are five categorles of b1lls currently pendmg in the com-

mittee: One, places of holding court proposals; two, bills relating to
divisions within districts, three, bills affecting district boundanes,

four, bills creatmg new districts and, ﬁve bills ¢z eatmg new cir-

cuits.
From the substantlve leglslatlve perspectlve, ‘the bllls in the first

- and second category are easiest to process, and b111s in the remam- :

ing categories increasingly difficult’ A
Rather than reading the titles of the blIIS presently on the table,

I would ask unanimous consent, without objection, to insert into

the record a list of these bills. Wlth the actual text of the leglslatvve .

“proposals attached to the list. (See app. 1 at p. 268.)

Mr. KASTENMEIER. Because of its very great importance, I have ‘
scheduled testimony to begin on the proposed d1v1s1on of the ﬁfth ,

- judicial circuit into two autonomous circuits. _
'~ 'In this regard, I am privileged to observe in the room the senior

Senator from Mississippi, the Honorable John Stennis, -
“We are honored and pleased to have Senator Stennis here.

If he cares to make any comment or partlclpate m any Way, we

Would be pleased to hear from h1m

1

g ey

R T

ST




RS/

2

MONY OF HON. JAMES C. STENNIS, A U.S. SENATOR
TS FROM THE STATE OF MISSISSIPPI

StenNis. Let me say it is an honor to be here to witness
yo?lergl:;(zfemen carrying on. It is an important policy to deal with
the courts. | | /

. fi r judge. I thank you very much. :
Il\’lai'l.nI?ASc’)I‘I;ﬂIE?V[ﬁ]IERg We are honored to have the Senator present,
and this attests to the importance of the matters before us. "
I am also especially privileged to call forward our first witness,
the Honorable Griffin B. Bell, of Atlanta, Ga., who will be repre-

‘ne the views of the American Bar Association.
serj’lc;(xllgge Beel‘{lneeds no further introduction other than for those of

us on the committee to observe that no person has served more

lv than he as Attorney General of the United States.
hoﬁgrggrzed 8 years in that capacity..PrevaISIy, he also served as
a judge on the fifth circuit, which is the subject in fact of this
he?zflgcgi'dition, he has had a long term and enduring @nterest .in
improving the administration of justice generally in this coun&n y.

It is a pleasure to see you again, Judge Bell. You may proceed as

you wish.

i HON. GRIFFIN B. BELL, FORMER ATTORNEY
TEGSI’EPIEJ%gﬁg (())1? THE UNITED STATES, KING & SPALDING, AT-
LANTA, GA., REPRESENTING THE AMERICAN BAR ASSOCI-
ATION , |
Judge Berr. Thank you, Mr. Chairman and members of the
committee. ‘ ,
id, I am Griffin Bill of Atlanta. o o
1Zé&ﬁa‘llgrlg)zalaial;efore you today on behalf of the American Bar %SS%H_
ation at the request of its president, W. Reece Smith _of Florida.
The association strongly supports the split of the fifth circuit as
proposed in H.R. 7665 and similar bills, and 1 am here to urge your
prompt and favorable action on this important legislation. ] 6
The American Bar Association’s Board of Governors, on June b,
1980, adopted the following resolution:

‘ ican | iati ‘ t of
1 d, That the American Bar Association supports the enactmen
leg:l:;'gio’;‘:sgilsfding the present;b;1 e?s%ings tlj‘.itfth %1£cu1j; }ntg tl\v}g)s :ég;gé?tﬂgda%gg{r;g-
mous circuits, one to be composed of the States of Louisiana, - seipp and xas,
ith hea s in New Orleans, Louisiana, to be known as the Fi ircuit, aJ
mgho}éﬁggq&arlfgrcomposed of the States of fAlabama, Florida, and Georgia, with
headquarters in Atlanta, Georgia, to be known as the Eleventh Circuit.

Thisj resolution, while of very recent origin, reflects a longstand-

ing ABA view that the fifth circuit should be split. In October 1973,

and again in February 1977, the association adopted resolutions

calling for the split. e e : ‘ -
Sev have passed since the ABA first called for the split,
an%e';,‘-’ﬁg gfc?glsemz wﬁ)ich led to t}ie adoption of tl('{at‘ 1973 resolution
enormously in the intervening period.
haf%v%%?grllike to inter‘)}r)_olate here, I am a member of the board of
regents of the American College of Trial Lawyers, and that organi-
zation has also taken a position that the fifth circuit ought to be

divided into two parts. If you have not been notified, the committee

will be notified of that action. It was taken out in Honolulu at the
meeting just recently.

3

If prompt action is not taken to split the fifth circuit, the nearly
40 million citizens of this region will be relegated to an inadequate
system of justice. The rapid population and caseload growth in this
region has created a circuit of unworkable size.

For the year ending June 30, 1979, the fifth circuit had 3,854
filings and 3,402 terminations of cases, both figures more than 25
percent higher than our respective figures for the second most
active circuit in our Nation. | : o

In fact, only 2 of the 10 circuits had even half as many filings
during that year as did the fifth circuit. Thus, even after a split,
both new circuits would be larger than most of the currently
existing circuits. , - o

To meet this burgeoning caseload, which increased 9.9 percent in

“the year preceding June 30, 1979, alone, the circuit has been in-

creased in size by the 1978 Omnibus Judgeship Act to 26 judge-
ships. It is now the largest appellate circuit in the history of our
Republic. ,

When I had the privilege of serving as a judge on the fifth
circuit, we had only 15 authorized judgeships. Even at that level,
many of the problems being wrestled with today were very much in
evidence. Increasing the number of judges, an action that was
absolutely essential, has greatly exacerbated these problems of ad-
ministration of justice.

One of the foremost problems is the preservation of consistency
and predictability in the decisional process. Most of the work of the
circuit courts is carried out by three-judge panels.

The number of possible combinations of 3-judge panels formed
from among 26 judges is enormous. Each additional panel in a
circuit greatly increases the likelihood of intracircuit conflicts.
Such conflicts are inevitable in even much smaller circuits, but the
number of instances of conflict increases geometrically with the
number of panels. , : ,,

‘The solution to intracircuit conflicts, of course, is tc-hold e banc
proceedings. The fifth circuit, by virtue of both its heavy caseload
and its number of panels, now has the largest en banc caseload
which any Federal appellate court has had. A 26-judge en banc
hearing is a jurist’s nightmare. It was hard enough when I was on
the bench and we had 15 judges sitting in en banc hearings.: -

~ Affording all 26 judges the opportunity to participate fully in the
hearing and in the subsequent conference discussions on each and
every one of the cases in the largest-ever caseload, and seeing that
the rest of the cases in the circuit’s docket are dealt with in a
judicious and expeditious manner, are proving to be inconsistent
and perhaps unobtainable goals,

A further problem is that the caseload of the circuit has ex-
panded to the point that almost 2,000 opinions are being rendered
by judges of the circuit each year. This is important. It is becoming
increasingly difficult for the judges of the circuit to remain current
with respect to the law in their own circuit. :

The results of these factors are obvious: Inconsistent decisions

- within the same circuit; delays in resolving maiters; the use of a

far-from-ideal mechanism for resolving intra-circuit conflicts; and
eventually, the loss of public confidence in the ability of the justic§§

system to render decisions promptly and fairly.
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We' cannot tolerate these results, and we do not have to. The
proposed legislative split of the fifth circuit would produce two
circuits of large but manageable proportions. Intracircuit conflicts
would be greatly reduced. The en banc panels once again would be
of workable size. Delays would be minimized. = =

'The administrative division of the circuit which will take effect
10 days from now is a step in the right direction. Incidentally, that
is done on a provision of the 1978 Omnibus Judgeship Act. But it is
a temporary, stop-gap response which, in our view, does not deal
adequately with the en banc hearing issue and which does not
provide the necessary permanence. ‘

The present circuit alinement amounts to a denial of equal
access to justice for the citizens in the fifth circuit. The solution,
the splitting of the fifth circuit, is long overdue.

We urge you to approve this important legislation promptly so
that enactment may be brought about yet this year. ,

That concludes my statement on behalf of the American Bar,
and I would like to make a short statement on behalf of myself as
a citizen and as a lawyer. . , b

'This is a letter that I wrote to all of the members of the Georgia
Congressional House delegation asking them to cosponscr this-leg-
islation. ' ‘ o

1 pointed out what it would do to divide the circuit. This division
is an absolute necessity, I said, due to the heavy caseload where
the number of opinions rendered is so large as to make it impossi-
ble te have a stable legal system, the variables possible from three-
judge decisions in a court of 26 judges makes it necessary toc have
en banc consideration of many cases, so as to maintain consistency
in the decisional process. :

It is obvious to all that an en banc court of 26 judges is virtually
impossible. It was hard enough with 15 judges when I served on the
court. The result will be very few en banc courts at a time whe
more are needed. , ’

I do not know of a single impartial person, and I say this with
respect, knowledgeable in the field of appellate courts who would
attempt to. refute the need to divide the circuit. . ,

To fail to do so will simply relegate the people of our State, this
is what I was saying to our Congressman about an inadequate
justice system, whether they have need to be in Federal court as
plaintiffs or defendants, whether they are from business or labor,
as Government agencies or claimants against the Government, the
public will suffer from an uneven administration of criminal jus-
tice. Those seeking vindication of civil rights also will suffer from a
lack of uniformity in the administration of the law, and will espe-
cially miss the en banc courts where so many of the landmark civil
rights decisions have been 'madlz in the past. o -

I have seen the resolution of the NAACP, and I want to say
something, not so much about the resolution but my own efforts as
Attorney General, to allay the fears of the NAACP, that they were
not receiving equal protection under the law, and that the court
system did not appear, becalise of the lack of black judges, as a
court system which would render equal protection of the laws.
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This is a footnote to history maybe, but I was called to th ite
his ote to histc ) I was d to the Whit
fgggzss one day in 1977 to meet with a group of southern blalcli
_The President told me to come there and when. I got th |
%&rﬁd aIIniqng tge le;der% ch'i.; %’Iart_in Luther King, Sr., I%/Irs.f l\f;féilf
er Ring, Sr., Joe Reed from Alabama, a er of - S,

mz‘a‘}ﬁe 13,‘2Qdat ghe most, and they said: ,g ngmber ,?f others,
. r. Fresident, we came here to see about getting some bl
judges in the South.” We talked, and the Presid%nt to%d me to feiﬁlci
at least one judge for every Southern State. : :

- -+ “He.was.charging me~with that:responsibility. As you can:‘imag.-'

.ine, it took:me a long-time to work that out, and I had to d
. o 3 o a lot
of trading, had to create vacanecies in. some instances by peop(l)e‘
bein‘g \prznloted t‘c(;1 the courts of appeal. S -
want. to -read you the -result, because I think it is g ver
honorable chapter in the history of’our country. b very

In Arkansas, a black judge by the name of Geo‘r‘ge‘ Howard, his |

nomination is now pending in the Senate; he has had'a heari

it is just aWaitil_ig.rka, vote; Texas, Gabrielle MdDonmd is”al'riglél}g gg
the bench; Louisiana, Judge Collins is on the~bench; Tennessee,
Judge Horton; in Alabama Judge Clemon has 'been sworn in, and 1

assume he has already assumed. his duties; Georgia, Judze Ward i
on the bench; South ‘Carolina, Judge Perry is ongltﬁe beﬁghwﬁgiﬁlﬁ
Carolina, Judge Erwin has had his hearing in the Senate and is

-only awaiting tpe vote of the full Senate to be confirmed: Virginia
Judge Sheffield’s hearing is scheduled fof next Tuesday; Maryléhd’
Judge Howard; Florida, Judge Hastings is already on the bench.

The only Stqte‘_w}}ere we do not have a black judge is Mississippi

Senator Stennis is in the room; he knows I met with him and we
d1lslcu§sta__d a black lawyer in Jackson by the. name of Fred ‘Banks,
lv\v/I Iéo IBI'Zn-al{s di?‘t,gfmshed lawyer.« Thgre (has been_no vacancz Where
- Senator Stennis is not committed to recommend or a ist i
having Mr. Banks appointed, but he has said he would takesialssexl'l;
1cgr9ful look at him. He has an open mind and he says he has a
1igh regard for him. That is the only State out of all those States
where we have not been able to get somebody on the bench, or that
We’l‘lvlvavefg’(?}tl; ﬂ%}elm Pil}:llding in the Senate. , o '

/0 OI the three that are pending in the Senate have h i
hearings. ,In.c,ldentally, during the Carter administration, ??f lflhaecllz

Judges have been appointed out of 252 appointments, and there
Zlv:;f only 19 black judges when President Carter became Presi.

One other thing I did, and this was important and it addresses
concern of the I_\IAACP directly. There ,-ll1)as not been o?lidlii?:s:ia?

Jjudge appointed in Ar;lerica since President Carter became Presi-
dent where that appointee was not screened by the National Bar
Assomatlon,'whylchv;s‘ the assocation of black laWyérs; e
~The American Bar has always had a role since the Eisenhower
admlnlst;'atlon‘ in the selection of judges, .in screening judges. I
brought in the National Bar Association and asked thers to screen’
all appeintees, pessible appointees, on whether or not they thought

these ju_d"g:eg that we were appointing were biased. If there is a
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biased judge on the bench they have gitten through this screening
in some way. , W |

I did that so that the black people »f America would feel that
they had a role in the system and that the justice system was a
fairer system. We not only appointed judges but gave the National
Bar Association a role in the appointment. The NAACP seems to
be worried because they don’t know what will happen. I can under-
stand that. I have an emotional feeling but an emotional feeling is

not really a reason. o : _
I have a sort of an emotional feeling about the fifth circuit,

because .as a young lawyer I argued a case in the fifth circuit
before 1 ever argued a case in the State appellate system. I hate to
think about Georgia being in the eleventh circuit. Conh
It won't seem right but, on the other hand, I would rather have a
good system of justice, and I know you can’t unless you can have
en banc hearings when you need to have en banc hearings. You
cannot have a good court system where the judges say we can’t
handle any more en banc hearings, we don’t have time to have
those long sessions where it takes all day to go around the table to
let each person comment on the case which is en banc.
Emotionally I would prefer that we always have the fifth circuit,
but we can’t. What I would hope is that the committee would do
what I have done; that is, do everything we can to allay the fears
of the NAACP. If they take a look at the system as it operates, as
it forms between now and the time it would actually take effect,
they would become reassured, I believe. ,
What we have done in the past is enough reassurance, but after
they study it and think about it some more, I believe they will be
reassured. o ' ) -
- This is a time when we have been through 3 yearg/ of healing in
our country, and I don’t know of anybody on the bench in public
life today who is not aware of the fact that we needed to heal our
country because of this situation between sections of the country.
" We have had a good 3 years or more now in that process, and 1
don’t know of anyone who wants to turn the clock back.

" Thank you very much. - o
 [The statement of Griffin B. Bell follows:]

PREPARED STATEMENT OF GRIFFIN B. BELL, ON BEHALF OF THE AMERICAN BAR
ASSOCIATION

‘Mr. Chairman and Members of the Subcommittee, I am Griffin B. Bell of Atlanta,
Georgia. I appear before you today on behalf of the American Bar Association at the
request of its President, W. Reece Smith of Florida. The Association strongly sup-
ports the split of the Fifth Circuit as proposed in H.R. 7665 and similar bills, and I
am here to urge your prompt and favorable action on this important legislation.

The American Bar Association’s Board of Governors, on June 6, 1980, adopted the

following resolution: , : . ,

“Be it resolved, That the American Bar Association supports the enactment of
legislation dividing the presently existing Fifth Circuit into two completely autono-
mous circuits, one to be composed of the States of Louisiana, Mississippi, and Texas,
with headquarters in New Orleans, Louisiana, to be known as the Fifth Gircuit, and
the other to be composed of the States of Alabama, Florida, and Georgia, with"
headquarters in Atlanta, Georgia, to be known as the Eleventh Circuit.”

This resolution,. wth,e, of very recent origin, reflects a long-standing Association
view that the Fifth Circuit should be split. In October 1973, and again in February,
1977, the Association adopted resolutions calling for the split. Seven years have
passed since the ABA first called for the split, and the problems which led to the
adoption of thap 1973 resolution have grown enormously in the intervening period.
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" a split, both n ircui . :
ch%uits. ew circuits would be ‘larger than most of _the currently existing
10 meet this burgeoning caseload, which i od 9.9 percont
: eload, which increased 9.9 i :
e ggslllﬁp:”%cf)ggszglqn;, the Circuit has been increased i1, Zligglg:yllghghfg%%aapre'c}fd-
of ourRepublic, When xgﬁiﬁ‘ﬁieliﬁvﬁ‘é;’et?fe fargest appellate circuit in the history
w ad “onlv? g ~UI1e V. serving as a j Yha T Lol
preob}f:gs gggg Wﬁfggtezﬂada?vﬁl}g%%i j]udgeships; Evgen atJltlggt? (l)(lalvz}lh gﬁg C;}‘C;;llllig
° D restled v I were: ve in evi ? .
number of Jjudges—an action i}hat was a_bsolute?;r g;gggtiﬁfﬁl:segfg;t{;c:::::eﬁgégs

geometrically with the number of ‘
v ly with imbe Ppanels. o
ThTehFe 15;%1%111?311? kintr.a-mrcu,ﬂ: conflicts, of course, is to hold en banc edi
has thejurcutt, ybwrtue of both its heavy caseload and its number fproceedmgs,_.
Jlarg en banc casgloag w}}ic - any federal appellate cour% ﬁgg elllzdnox

eve i
wit}l; ciise;o?g&i%%d seeing that the rest of the cases in the Circuit’s docket
ith -lous and expeditious manner, are | rovi ' i sistont oot
; 2_?p:tﬁnobtamable oy | ) T, proving to be Inconsistent ‘and
e alimoseg zp(z)‘gglgm. is that the caseload of the Circuit has expanded tg thi int
is booomost i,ncre p_lmims are being rendered by judges of the Circuit y h (:\pomt
with r creasingly difficult for the judges ‘of the Cj it to rematy pacmsey”
Itk 1 e:é):lclzlt tSt:o %hfhlaw J%n their own circuit, O fo remain current
. The Wis of these factors are obvious: j i b decisi :
. . f actc : : inconsist, ithi
rég(élllxl'g’xl gd%ag:_clp re_esolvmg_ atters; the use of g i‘g:-giﬁli?ig;wnhlﬁ fhe same
ahit g Intr é;qn_ut, conflicts; and eventually, the logs of public mf? dence 1t
Wy of the Jtuzi.* lcet. system to render decisiong promptly and fairl comndencs in the
! o'erate these results and we do not have to, The pls-’éposed‘legislat' e
) . )se ive

now is a step in the right direction, But i | il
view. does ni cction. it is a temp e = ir
;’; fuio"l%W,ttliloes not deal adequately with the en ina%"cri’g stop-gap response which,
pe gll-eSe te necessary permanence, <1t hiedring issue and which does
", nt circuit alignment a ber o Lo : S
the cit, i Pl Ciroenlt amounts. to a-denial of e AP
oyt e i Bl B0 0 i sl e o o
enactment may be brought about yet this year. - " |*E1261on Promptly 50 that

S~ Mr, KA,STENM’EIER., Th‘avnkvyum;,‘ Jydge Bell, for jthét very helpful .

st'itement; > :

et me refer to a couple of reservations. and o .

Wil AACD ouPie of reservations, and you ha )

¢ Illlgtbi);l til&IS\IA‘%CP The NAACP's written 'reso%’utiona:tgiéecfl‘egedag

F1Rh Judicia) Core2land proposed egisliion s diide G

de%i}s;xion in civil rights liti_gation.’9 essen kf,he }mpact of the court’s
~the.reason I.raise that statement is because if that app.eé.réd‘ to .

be the purpose or even if it were not the purpose, if it had that

| effec’t, one could well understand why an organization such as the

S b e v+
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NAACP would have very strong reservations about the proposed
legislation. o o

-Of course, Senator Eastland is not here to speak for himself, but
I wondered whether you were aware of that.

Judge BELL. I am aware that Senator Eastland for many years
was active in the legislation to divide the fifth circuit, and the
perception was that he was doing that to divorce Mississippi from
Louisiana and Texas. That is a big difference, though. Under this
legislation, Mississippi is with Louisiana and Texas. )

After Senator Eastland retired and new judges came on the
court, Judge Coleman and Judge Clark of Mississippi went along
with a unanimous vote of the fifth circuit to put Mississippi in with
Louisiana and Texas rather than being with Georgia, Alabama,
and Florida, so that is a big difference. . ‘

That was not ever in any of the proposals of Senator Eastland. I
don’t say that he was doing that to lessen the impact of the court’s
decisions, as thig resolution said. I don’t admit that. I didn’t mean
that, but I know that somebody could have had that perception,
and the NAACP may well have had that perception. : :

That was actually, without going into details, I think that back
in those days it was felt there were some judges on the court who
were essential to the court rendering sound decisions in civil rights
cases. . : '

Some of those judges have retired. Years have gone by, life
continues on and there is another set of judges on the court now.
That has something to do with back in those days. I think that is a
bygone, though, because of those two judges from Mississippi,
Judges Coleman and Clark. They have bitten the bullet and said,
Mississippi will have to go with Louisiana and Texas.

Mr. KasTENMEIER. Let me ask you a different type of question
relating to a reservation, perhaps less emotional, that has been
brought to the subcommittee’s attention. That is, it is argued by
some that we ought not split the fifth circuit because what we
really need is something in the order of a Hruska Commission to
look at the entire Federal judicial system. - ! I

- After all, the ninth circuit also has an enormous problem when
it sets en banc. The problem in that circuit are equal to those
which confront the fifth circuit alone. Accordingly, Congress should
take some clearer and broader look at the question and defer
action on this particular division. . -

You, having been Attorney General and having in many capaci-
ties been interested in this matter from a broader perspective, how
do you respond to that? L e

dJdudge BrrL. As the chairman knows, the Hruska Commission
was a great failure. Like all commissions, they made recommenda-
tions. Nothing ever came of it. What they ran into was the natural
bent of American minds to-leave things alone if nothing is wrong,

and most of the circuits are well satisfied and they don’t want to
ates or move States and the State bars would not

give up some St
want to move. K S T
For example, during that time they were trading and trafficking

around, at one point, they were going to move Georgia into the

fourth circuit and somebody up in Washington ,calvliedv.,x‘he' 1n Atlan-

ta and asked me what I thought about it. -~ -
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I said it was all right with me: Georgi i

A ose i .« { gla used to b
i:1rcu1t. be ore the Civil War. I learned though th:tni?ht;h%gl;g};
awyers didn’t want to do it. They didn’t know the law in the

circuit is ‘quite a different matter. There are only twé~circuits in
th% }clzgun_tz;;}}rl tclllat haved pdroblems, the ninth and théyﬁf:{lu Cireuits In.
. The nin oes need dividing, and to-divide it the W‘ 1
_ divide the State of California. You would -have part}:)f fﬂxCogli%‘o};'i‘irg ;12
1c;)_ne circuit and part in another, and the provision for administra-
fgetﬁleutxfi 111111:1 the 197 é% (}))mmbus bill was written by me and written
; 1 circuit, because I :
Wesre goig%}tg:divide a State. never could figure out how they
,_Oome day, maybe 50 years from now, maybe New York vould
értl;i;:l;et ﬁg;ngésh?pe, but it %V%UI% be a long time befor%r wﬁlﬁgebg
St gets large enough ‘divided i wo circuits,
s iuat gets thegninth. gh to ’e divided into two circuits, so that
of caseload. If you will look at the statistics. th
: L loc : , , they have vers en
b?r}lc: courts. Maybe they need to have more. T});ey doanr}za%eW t}e12
cwvil rights caseload that, you have in the fifth, but whatever the

. * In the ninth I would suggest that they have a differenti character

- reason, they have very few en banc decisions and so they could get

bg Ivlv;a?an ad?lm_l?tr?tlve umt couxfg: for a while. It doesn’t have to
The fifth circuit is where the i N
. . problem is.
%\’I}l; KAS’I};ENI:IL%;R. .Tglank you, Judge Bell. :

_ ave abou or 30 other questions on Other»matters I '
like to ask you, bu_t I will' pass. up the opportunity and IYield :\(r)otlgd
co%\lfagge from California, Mr, Danielson. o w
. WAr. UANIELSON. Thank you, Judge Bell, for a ri thi -
Ing and-for giving us the benefit’ opinion. T am ot oprmord:
beéal?or yous bt & nefit of your oplnlon.‘ I.‘ am not going to

Chairman Kastenmeier has asked all of the important ot
and made the comments that are significant © .nnportgpt q‘*es_tl‘?l?s :

I only want.to add that you did a great job as 'Attoi'ney General, -

- an absolutely great. job, -and I thank you for:the effort' and the:

contribution you made to- help- us resolve - of ou
niribution you ma " hel ‘some' of our problems.
inI gﬁn i?nlyftl}mk»of that 26-judge panel up there. Can 3173011 ’il(leg;-
1€ the terror in a heart of an attorney appearing before them? It
W(ﬁlrd }ﬁilke arguing to the Tabernacle Choir. =~ . . .
Glll\?[g.er. STEljprIER. A;T’}}e» gent}lem‘a’r} { from quth Carolina, Mr.
Ir. GubGer. I want to thank Jud again for appearir
. GUDGER. to tha ldge. Bell ‘again  fo
bggore a committee here on'this very important %oﬂp‘ib. “ I‘rca?%‘:;?glﬁg
add nor subtract from this very excellent brief. If each of these new
iﬁgcéilnfsgzio?lentmned are. equally in caliber to' Richard Erwin of
porth Ina, we will be adding greatly to. the vquality of ‘our
I have known him as a member of the arolin
,ave known hi  a memb e State of North Carolina i
R Caion i, b and o a'a vry st eador i e
rth Carolina ar, and I would like to get it on record th:
he is truly an outstanding recommendation forgappointmeﬁrgot?}ﬁ

district. court. . e S ,
~Judge BpLL., In the middle district, Greensboro.
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v GO ‘ d to this, that my concern right now is B I am Althea T. L. Simmons, director of the Washington Bureau
e thlé\dgu(éltélégl;l; f,fvﬁ?;egesvo 3?%51011, becauseyas a practitioner and R of the National Association for the Advancement of Colored People.
1 permanent member of the fourth circuit, I find it very difficult - I appear today on behalf of the more than one-half million mem-
?S » pceivé of having to fly over or leap over an eleventh circuit to Cob bers in 1,800 local branches;ﬁ:,youllghﬁ,Cbu‘ncﬂ‘s‘, and college chapters in
] O oS O A, notice that you mention that as a little .~ the 50 States and the District 6f'Columbia and the 38 State and
. get to a fifth circuit, and I notice that y. ent » - : ‘ AACP. d-and Dtat
| bitdistubingtoyoujfoo. o PRpSonferencesofthe NAACE. v ot S
| 5 1I event, we will miss having the fifth circuit as a neighbor, : We appreciate this opportunity to share our views regarding the
| 1 thic Eacones the oattern of the fture. o o i+ proposed division of the Fifth Circuit Court of Appeals, o
| : . J 1ds e¢BQme I amp lad you brought that up because I consider it c The NAACP, Mr. Chairman; has remained firm in its opposition
r t to l;l geshg?r%é to talfe the fifth away from us but, apparently, the ER to a s’plit.in”‘the fifth qircuij: sin(‘:e. thq issue was raised during
: jgdgisathemselvefs are satisfied with it. I don’t want to stir up any . - consideration of the omnibus Jjudgeship bill. - n

sleoping dogs At that time, our opposition centé‘reéi 'ari)luqd the 1t'1(<‘=3a}11 p%ssibilit;s;

2 : . uch. © : : i that such a split would create a Deep South circuit of t e States o

Mr7 (I}{UDGERME:?;; kOyzg %gggypgiﬁctz I addressed the ninth circuit Alabama, Florida, Georgia, and Mississippi, which might prove

Mrﬂ : AZ;FEINI confess that somewhat facetiously I suggested we : insensitive to civil rights issues and a new eleventh circuit consist-
gleéﬁ: {c’) rename the circuits, take the numbers away and give ing of only Louisiana and Texas. .

T , . circuit or like some of the rock Although the motivation for the split in the circuit is different in
‘1 them names hkef the Goll dfgagitﬁl;igm%vgrgﬁm have a circuit = the instant petition, the NAACP reaffirms its opposition to the
1{;0“95, azrﬁl epﬁ?bgii;oﬁill and so forth. i f P proposed division for somewhat different reasons than we advanced
Tol‘iveﬁ: would be much more attractive than continuing the prac- - » m%}?»,ZSNAACP idinot o dful of. : itive to. th bl
' tice of assigning ever growing numbers to the circuits. N ; P e \UP Isqot unmindful of, nor insensitive to, the problems
tice of assign On the same point, I can give you some comfort, oy addressed in the current petition, many of which were raised
M. DArflIE%s{ON. klilow congressiona,l districts are reapportioned during the@éth Congress, regarding the increaSe\g‘iv size of the court
Judge 1%8 : o?ollowing the census, and in a growing State like b and the projected Increase in workload. - - YL o
Caliornia ove tionment has brought in more districts b Our continued concern is occasioned because we believe that no
Caclilformea’n Sg’fﬁ'g’rsreappor nen | ST ‘ one can tell, at this juncture, the impact of the enlarged judiciary
anPeI;;)lz become attached to their number, and it is ‘hke your j = and a period of time is necessary to allow the system an opportuni-

X fth desienation. . . ty to settle.in its own tracks after the addition of néw judges at the
enxmongé ‘?é:;:é::ug‘(e)rg ;oai%eo?my i stg;ict was Chet Hollifield who ' district and appellate levels. o " Lo
o5 in the 19th District from California. As the State grew, he- |+ - I at some reasonable time, after observing the mpact of the
v&;as 1&1t ;;1158121 o ;: : ' : T : : present agdgslons% to the mrcm‘;’e 112 appears %ﬁa{; additional ﬂe}ubﬁl-
‘ staye 4l y : o , i1 he quit. even though | ity is needed, a-first avenue of change ‘might e expansion of the
. Chet Hollifield held 'ﬁn ta gglm bg; ii?hgrl} %Slﬁi&glt’afl‘éeﬁt realgly g administrative structure, for example, the use of ‘administrative
3 ;%;:’33 igvflﬁggn\l-?h: gzén ;Sinie then I have talked with ‘Chet § law judges. Such an approach would provide much needed time to

2 d P . . 80 you can consider whether a more permanent change is needed and, more
many times, and he says not}rng;g' vﬁ%ﬂf%l%hgfz? 19~t b, SQ‘: y N ‘ L Importantly, any changes ,c‘ould&then be effected with some experi-
B R The enionan fom Mg wil mobe || oo B henas SOt be ot i e xper.
3 T DASTENMEIER. 1he gentl to have missed him, . - “ 7 i The court might also consider using the existing authority built

as}';‘ll?a%c a;g; ﬁ;ei%ggfﬁéezmoigﬂgue%tiéné,, and we thank you very | into the Omnibus Judgeship Act that Judge Bell has mentioned in

his testimony, which allows the court to, under certain circum-
stances, constitute itself into administrative units to perform its en
banc functions. - - , . _ R HR N
Mr, Chairman, the NAACP believes that any changes in the
judiciary should not be undertaken in piecemeal fashion or, for
that matter, out of political consideration. It occurs to us that the

Congress may wish to view the impact of changes already made

before grafting on new ones, and may well consider exploring
whether or not there should be additional kinds of adjustments in

for your appearance. =~ - . e
| mljfll(ligéb B}}IE:LL. Itpig goo(}i1 to be back before you here again. |
) YOl 8Ty 'muc _“;;a: R : ‘, . - s T I
%&aﬁé’gﬁNﬁE&RNawt the Chair would like to ¢all Althea T. L.
Simmons, who is director of the Washington Bureau of the Nation-
al Association for the Advancement of »Qoloz/ed People. PR
| Thank you for agreeing to appear, and you may proceed in any

| ‘way you wish. , ‘ ‘

SRR, Pk RS S SR

B T ALTHE A T L. SIMMONS L\IRECTOR, WASHING- thghlpearlls by v ;llic}'l ng settle disputes or comprehensive changes
: L L e el v j . : 4 witiin the several circuits, o : 3 i
TON BUREAU, NATIONAL ASSOCIATION FOR THE ,ADVANCE * % The expansion of the judiciary may raise the public’s expeptation
& MENT OF COLORED PEOPLE = R A SR , - that previous delays will no longer prevail, and a probable jmpact
R Mrs. Simmons. Thank you, Mr. Chairman and members of the = may well be an increase in the number of cases filed because

subcommittee. counsel will now think that settlement prior to filing is no longer
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necessary as there is a greater chance that their cases will be’

% : hion. ‘
he’%ﬁ% 180?1§rergyafr'?§ ti(x);;e of us similarly concerned, need to know

what the impact is of the transformation that has already occurred
before undertaking to change the change. t against the proposed
1 believe an equally important argumen aga‘lld bstitute two
division is that such a split of the circuit wou Sltl e aajor
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f{o own and impressive track record. For the pas Y }VO the fifth
8 ity of civil rights cases have been ‘heard be ((in‘et the Tocal
n[’lajoit yand blacks and other minorities, dlsenchqnte.t af e etice
glxigl/loxz district level, have IOOk%ddt‘i gih%ff;}%vfﬁ?glits O ona. Tts
ircuit has been a citadel In the - :
foxrgcﬁiiglﬁha;grcgach to the issues has gained: ;2%;‘%5"&%5 %Zﬁi
ther minorities and most O , ;
gga %av‘e been upheld by the U.S. Supreme Court, ly sensitive to
Tnoed not tell you, blacks are becoming inCreasingsy P 5 - o
the importance, of the composition of the courts aim on justice.
hovhr sy resovation esardng L, SRS et ol
i en unfortunately higni
’cll‘g: i}rllag xliimber of cities over the past several ?{}qntlbs:al nominees
Additionaily, the present status of those black J‘tl 1c1 oive a fair
now before the Congress, coupled with a failure £o TRCSVR & 5o
share of judicial nom%nat%o?s, r;saie;f;o%‘aif %}Iﬁ-uzz in civil rights.
' TO ey
c°%%e§t§§1 A(X"t(’%t i?so Ill‘gtrii ly concerned with the possibility of the

reality of insensitive courts in the South, it also fears that a

it will i ttempt to
i i 11 be perceived by blacks as an attempl
Z}rlc?crlleg ecilélﬂt};iegﬁgcggirgl. We lI;elieve that any action at this time

| ce to such perception. . . o
maT};lsz%Tlﬁrchiefsersleen sharply increased activity _b}{ its 'glfax
connection with judicial pominations, and our local units have

ination : ion of
i ; jecti omination and confirmatio
raised strenuous objections to the n n and oo foward

judici i hose past performance 18 e 1
qullx?lllc lglgli;t%r‘.n’lll‘rl}f:tss ﬁ;s' beeipi ‘seen in our activity on the Hill in the

ULV N or
past year or two with reference to the nominees coming up under
i udgeship Act. o . _
thle\lglréﬁig%ﬁan,gthe ﬁncertai}rlltlesg <1)t; sucfh(:ie;.’i ?i‘c;ggigdﬁggggtsco:&g
' stating effect on the ability ot €1y : }
%ﬁgier acgsx‘;gsl to gre:ly on precedents gstabhshed by the’ present
‘ T - L
cOIIII?LJune of this year, delegates to the Nf%ACP1 (fnqgfs‘tt ﬁn%\%?h
National Convention addreisse.d the issue of division
circuit in the following resolution: | _ | |
at 50-person Resolutions Committee, composed. of persotr:’s elegggdlegi:ﬁti%%
ac’fglsztﬁhe-%%untry urged the NAACP, rather mandated us, to opp |
sircuit for the following reasons: o ‘ ]
d“ild?%gi?%ﬁﬁ%‘ﬁ&fgfvzhzbgu? excghanging a court of kn,own, quality for two o

L A o is unwise in that the fall mernbership of the court and
i hange is unwise in tha of t
thz. c%itég?é%eZSSrigigder flgts jurisdiction has not as yet been determined;

3. Tt has not as yet had an opportur;ii'ty to evaluate the performance ‘

jude ‘ Gl focton ircuit ist elsewhere, it
appointed e e oS i fifth circuit also exist elsewhere, |

& Since oo sarré«zrgéogeiggaﬁfgicgﬁg agl: pallrt of cqmprehgnswe legislation and,

of the newly

should not be consi

e prepemeAepo oS e

i e

o

e A

SN

ot e R s

b o Y S

g AR
v v AR

A R
pety

e i i A Y R

13

of ‘course, our convention resclved that we urge the Congress to reject at this time
any proposal to divide the fifth circuit.

Mr. Chairman and members of the subcommittee, in summary,
the NAACP believes that a split in the fifth circuit is premature at
this time and that a more feasible approach would be to observe
the functioning of the enlarged court to ascertain whether a

change is necessary and, if so, what kind, for the efficient and fair
administration of justice.

We wish to thank the committee for affording us this opportuni-
ty to be heard on this important matter.
[The statement of Althea T. L. Simmons follows:]

PrepArRED STATEMENT OF ALTHEA T. L. Smmmons, DirecTor, WASHINGTON
Bureau, NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE

Mr. Chairman and members of the Subcommittee, I am Althea T. L. Simmons,
Director of the Washington Bureau of the National Association for the Advance-
ment of Colored People. I appear today on behalf of the more than one-half million
members in 1800 local branches, (flouth councils and college chapters in the 50 states
and the District of Columbia and the 38 state and area conferences of the NAACP.

We appreciate this opportunity to share our views regarding the proposed division
of the Fifth Circuit Court of Appeals. ‘ i

The NAACP has remained firm in its opposition to a split in the Fifth Circuit
since the issue was raised during consideration of the Omnibus Judgeship Bill. At
that time, our opposition centered around the real possibility that such a split would
create a Deep South circuit of the States of Alabama, Florida, Georgia and Missis-
sippi which might prove insensitive to civil rights issues and a new eleventh circuit
consisting of only Louisiana and Texas. Although the motivation for the split in the
circuit is different in the instant petition, the NAACP reaffirms its opposition to th
proposed division for somewhat different reasons than we advanced in 1978, :

The NAACP is not unmindful of, nor insensitive to, the problems addressed in the
current petition (many of which were raised during the 95th Congress), regarding
the increased size of the court and the projected increase in workload. Qur contin-
ued concern is occasioned because we believe that no one can tell, at this juncture,
the impact of the enlarged judiciary and a period of time is necessary to allow the
system an opportunity to “settle in its own tracks’ afier the addition of new judges
at the district and appellate levels. _— ‘

If, at some reasonable time, after observing the impact of the present additions to
the circuit, it appears that additional flexibility is needed, a first avenue of change
might reasonably be expansion of the administrative structure e.g., the use of
administrative law judges. Such an approach would provide much-needed time to
consider whether a more permanent change is needed and, more importantly, any
chaxlx{%esdcould then be effected with some experience based on the increase in
workload.

The court might also consider using the existing authority built into the Omnibus
Judgeship Act which allows the court to, under certain circumstances, constitute
itself into administrative units to perform its en banc functions.

Mr. Chairman, the NAACP believes that any changes in the judiciary should not
be undertaken in piecemeal fashion or, for that matter, out of political considera-
tion; therefore it occurs to us that the Congress may wish to view the impact of
changes already made before grafting on new ones and may well consider exploring
whether or not there should be additional kinds of adjustments in the means by
which we settle disputes or comprehensive changes within the several circuits.

The expansion of the judiciary may raise the public’s expectation that previous
delays will no longer prevail and a probable impact may well be an increase in the
number of cases filed because counsel will now think that settlement prior to filing
is no longer necessary as there is a greater charice that their cases will be heard in
a timely fashion. The Congress and those of us similarly concerned, need to know
what the impact is of the transformation that has already occurred before undertak-
ing to “change the change”, : ) ‘ '

An equally important argument against the proposed division is that such a split
of the circuit would substitute two completely new entities with unknown perform-
ance toward major constitutional issues for the present high quality court with a
known and impressive track record. For the past two decades, a majority of civil
rights cases have been heard before the Fifth Circuit, and blacks and other minor-
ities, disenchanted at the local and/or district level, have looked to the Fifth Circuit
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for justice. The Fifth Circuit has been a citadel:iin the civil rights arena. Its.
forthright approach to the issues has gained the respect of blacks and other minor-
ities and most of its decisions in the civil rights area have been upheld by the U.S.
Supreme Court. . o

Blacks are becoming increasingly sensitive to the.importance of the composition
" of the courts as many blacks harbor deep reservations regarding the administration
of justice. This has been unfortunately highlighted by the recent civil disorders in a
number of cities over the past several months.

Additionally, the present status of those black judicial nominees now before the
Congress, coupled with a failure to receive a “fair share” of judicial nominations, is
seen by a number of blacks as a concerted effort to retreat from an forward thrust
in civil rights. The NAACP is not only concerned with the possibility of the reality
of insensitive courts in the South, it also fears that a change in the circuit will be
perceived by blacks as an attempt to erode civil rights gains. Any action, at this
time, may well lend credence to such perception. . . .

The NAACP has seen sharply increased activity. by its units in connection with
judicial nominations_and our Jocal units have raised strenuous objections to the
nomination and confirmation of judicial nominées whose past performance is con-
servative toward civil rights.

Mr. Chairman, the uncertainties of such a proposed move could have a devastat-
ing effect on the ability of civil rights litigants and their counsel to rely on prece-
dents established by the present court. , ‘ )

In June of this year, delegates to the NAACP’s Tlst Annual National Convention
addressed the issue of division of the Fifth Circuit in the following resolution:

Whereas, in 1978, Senator Eastland proposed legislation to divide the Fifth Judi-
cial Circuit in order to lessen the impact of the court’s decision in civil rights
litigation; and; B o A

Whereas, the Fifth Circuit has been the best Federal Court of Apgeals on civil
rights issues in the nation, not only from the standpoint of the NAACP, but on its
record of being upheld by the Supreme Court; and, o

Wlhereas, it is again proposed to divide the Circuit, albeit along somewhat differ-
ent lines; '

Now therefore be it resolved, that the NAACP opposes legislation dividing the
Circuit for the following reasons: (1) it is apprehensive about exchanging a court of
known quality for two of unknown quality; (2) it believes the change is unwise in
that the full membership of the court an ‘the district courts under its jurisdiction
has not as yet been determined; (3) it has not as yet had an opportunity to evaluate
the performance of the newly-appointed judges on the expanded court; and (4) since
the same problems affecting the Fifth Circuit also exist elsewhere, it should not be
consideredp in isolation, but as a part of comprehensive legislation.

Be it further resolved, that we urge the Congress to reject any proposal to divide
the Fifth Circuit at this time. N

Mr. Chairman and members of the Subcommittee, in summary, the NAACP
believes that a split in the Fifth Circuit is premature at this time and that a more
feasible approach would be to observe the functioning of the enlarged court to
ascertain whether a change is necessary, and if so, what kind, for the efficient and
fair administration of justice. ‘ '

We wish to thank the Committee for affording us this opportunity to be heard on
this vital issue. ‘ o : ‘

Mr. KasTeNMEIER. Thank you, Ms..Simmons. part of your resolu-
tion is high praise indeed where you say, = o
Whereas, the fifth circuit has been the best Federal court of appeals on the civil

rights issues in the Nation, not only from the standpoint of the NAACP, but on its.

record of being upheld by the Supreme Court. -

That is a pretty nice compliment. Does it follow that by dividihg

the court you would dilute that record. of protection and quality?.

Ms. Simmons, We ate saying, for example, all the slots are not
filled on the circuit as yet, and there are judicial nominees who are
still unconfirmed who hopefully will sit on district court that make
up the jurisdiction of the fifth circuit; so we are saying it seems to

us premature to divide the court at this time. :

"Mr. KastenMmeier. Wouldn't the argument have to be that an
existing judge’s record is clear? The problem is the appointment of

new judges there and elsewhere in the Nation, since they are all of
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unknown quality as far as what their record may
y subsequently be.
Eg;re}lf;%re, onetrgguy_ ought to argue against the appo(ilntmegt gf
We“l/} 1]{ %ogvsxsf. not division of a court, ‘the record of Which(is already
s. SiMMoNs. We think there is a need for new judges and al
any time you put an unknown into a known quantii:]y, Ehat ir111 igeslf
has the opportunity to affect the known quantity.
thWe are not saying at some other time it won’t be necessary to do
at, but we are saying right now, because you do have these
gg;lcc)ﬁlsi seleleefl.lts, th?t lV1Ehebcircuit is not firm yet. The district
not firm yet. Maybe we ought to :
coilf;'t Work.?land then make a decisiong. see how the expanded
you will note in our resolution, we said that, we don’t élose th
door because we don’t know. We just don’t think at this time tha(ta:
ggég?o% Shacl)sf lélxllowledgte %s to. howf the new judges will affect the
e courts because of the in :
m?&e ai:{both he court e other appomtments to b_e
r. KASTENMEIER. Well, I think in terms of the compelli
Pl';iet;r:rgf bt;lsi Ci:ase to be ma%e or youx;‘ resolution, it is unforlit)ungilzg
t on an apprehension of unkn Av
fears rather than on substantive reasons. own. expectations and,

We confronted similar questions when we curtailed the use of

three-judge courts while we reduced the necessity to

three-judge courts and preserve only part of the fﬂnétiolﬁsgitdgg

seem that the NAACP’s position at that time also was based on

ancient fears rather than current realities. | ‘
%Vlse eSmgvas. I tllnnk 3{01{31 h?ve toldeal with back history.

, for example, a lot of para lels between recons ion i
the 1800’s, when we had the 13th, 14th, 15th amendmetri‘1rt‘;c§)le?&?selci1
and we thought surely that black rights were going to move and
then we saw the erosion through the courts, so(that when we
express our fears they are based on what has happened in the past
?}Illd because no one knows whether or not the additional judge to
the circuit court will have the power to persuade the other jurists
11)1; Iltg}x;ms of civil rights. You won’t know that until he gets on the

"The same thing is true with the district courts, NA i
be responsible, and for us to sit here and make a ﬁrrﬁcsfi:a?«‘alﬁerg%
that we believe division of the court will not cause changes would
ggslg'xileisélég;mbledm 1‘;DI‘1e {xifhest dfggree. That is why NAACP goes by

v and articulates its i ins
oulz\'/I fea;'{s have not been groundlezg.r s énd in a number of mstaces
Mr. KAsTENMEIER. Let me say this committee i '

things and there are those in the room who will notcggséie:vsitinfl?iz
statement, but in terms of the effect of anything this subcommittee
gnght do as far as the Federal judicial branch is concerned, yester-

ay we considered a proposal, S. 450, which would deny ‘the Su-
preme Court of the United States and any and all Federal courts
including the gentlemen from the fifth circuit sitting behind ydu’
jurisdiction to deal with a matter involving voluntary school
prayer, a constitutional issue. If adopted, from the standpoint of
precedent, this would mean that Congress could by sheer statute, if
upheld, could permit the denial of almost any question to be liti-
gated, to be remedied in the Federal courts of this country.
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That, I would think, is far .more ominous for civil liberties than

i iti it. None-
tation of a composition of a new court or a circuit. INO!
?Illglggsp e{: ?e’épect you, Mprs. Simmens, and certainly the organiza-
tion yo,u represent with whom over the years I have ’shared many
bat’clesS g A
. SIMMONS. Yes. , ' .
%II/I?'. I{IASTENMEIER.‘ I yield to the %eiilt}eman from California.
 DanieLsoN. Thank you, Mr. Chairman. e
]iw;ml)lgoking up and down the bench, Mr. Chairman, hopln_ghI 1{a/Im
not going to be depriving someone else of a chance to talk -with Ms.
Sl?ﬁl(;rlllsl.{ you too and commend you on the trgmendous beneﬁtg
which you personally as well as your organization have conveye
upon our country in recent years in this and other r‘nattersf
I sit with my good friend Bob IKastennlleleizz'hqn lflhlg %afnt% :u:cci;);x;i
i other matters, and I was also thinkii.
glrl;;ii gsrsl,ug, which if you think this is emotional, you should try
that one. 3 ‘ 14 and
stand the tenor of your statement, I have read 1t a
lmlteggge;nd heard these responses. Do you have a specific obj‘ictmn
to a factual].? existing situation in this eleventh, fifth circuit pro-
posed. divisioh to which you could address yourself? o
"I have this in mind; are there-any judges whom you are Igar icu
larly concerned about? Is there any geographical _pro,blem 0 aq;:gss
to justice that would be created? Is there anything spef:lﬁp 0 ‘QI}:
than your fear that the fifth circuit will be weakened in 111tst civi
rights posture and we would be going on to something that you
know nothing of in the new eleventh circuit.

Ms. Stumons. No problem with access to justice, no problem ‘with™

that at all. We do realize t?at the. majority of civil rights cases
: e fifth circuit. . ] o

corgﬁ;t lzgqlﬁtlt*}ias litigated in j:hat circuit exta&swely ar;d, as ?i
matter of fact, we feel that this has been the ‘‘bastion for fcmld
rights,” and we just don’t know, just as any other_per&?n kv\o
have fears against the urniknown, but we feel that Wl%l e n}(l)W?-
quality in that fifth circuit ;that.blacks who appear have no es
tancy about real%zéﬂgtthgﬁ aﬁlggmg llsg get justice. o

‘T don’ if will still be . )

%\Aio%iggggN fTahank you; that is a very forthright a?d respon-
sive answer. It reinforces.the impression tl}at I got ﬂx;onzhzgurz
statement, and that is; namely, that your resistance fo the ¢ 3

known, = - . .

w0 Irzlr);iclzg ?ike’ to remind the gentle lady of something you state H;;'
Jour res olution, “The fifth circuit has been the best Federal ICm.n'h
of Appeals on civil rights issues in the Nation™ 1s excell_ent. I wis
when I hang up my gloves, somebody could say something compa-
rable about melai‘ . '

That is excellent. L

Ms. Simmons. We believe that firmly.

Mr. Danierson. I:am for that; with that background, how do we

’ i : ircuit will not result
know that the creation of the new eleventh circuit w
iri1 2wo bastions of civil rights rather than just one?
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" I was checking while you were talking, in the proposed division
of this circuit, we are not just dividing geography, but also the
judges. The Texas judge will stay in Texas, for example. A Missis-
SiI%Pi judge will stay in Mississippi, I assume, and Georgia, et
cetera. - ' :

So we have this magnificent nucleus of a fifth circuit we will
divide into two courts. Remember when your mother used td bake
bread and she saved a little of the yeast and used it for tombrrow?
My mother did that. What is there that causes your fear, because
that leavening isn’t going to exist in two new circuits? '

I think the probabilities are higher that that would happen than
the probability that it would not happen; I really believe that.

Ms. Simmons. We don’t foresee that.

Mr. DanieLsoN. Well, you are really on my side. }

Ms. SimMons. The bench is not complete as yet. :

Mr. DanieLsoN. Thank you very much for bringing that up.

How can we complain? In your No. 3 point, we have not yet had
an opportunity to evaluate the performance of the newly appointed
judges on the expanded circuit. |

I respectfully submit, how can you ever evaluate the perform-
ance of a judge who has not yet performed as a judge? J

Ms. SimMmons. That is why we are saying wait until after the

bench is complete until the members have had an opportunity to
perform as judges. ‘,
Mr. DanieLsoN Even in the personal affairs of mankind, how do
you know that the husband and the wife are going to work ot
until after they become husband and wife? e /

Ms. StmMons. You really don’t. o

Mr. DanieLsoN. No, but we try to evaluate them. This filteriﬁg

process for Federal judges is the finest sieve on earth: That/ is
pretty good. - o

Point 2, NAACP believes the change is unwise and that the full
membership of the court and the district courts under its jurisdic-

-tion have not yet been determined. Of course, it has not. How can

you determine the membership of a court when the judges have
not been appeinted yet? ’

Ms. Simmons. That is exactly our point. |
Mr. DanieLsoN We are getting around to the old hen and egg
situation. One of them has to come first. It's the hen and the egg,
but I respectfully submit that if we are going to ever make prog-
ress, if we are ever going to appoint more judges and ever going to
handle our judicial load, we have to move forward. To resist that is
just like saying we are not going to have it tomorrow, because
today is good, and you can’t stop that, Ma’am.
" Wha({: we have got to do is try to be sure that tomorrow will also
e good. ;
Ms. Simmons. The other comment I would like to make is we ar
talking -in terms of the judges authorized under ‘the Omnibus
Judgeship Act.  We think that those judges should be confirmed
before a decision is made as to whether or not there should be a
split in the fifth circuit so that does limit it. '
Mr. DaniersoN. Would you do this; as these judges are named
and assuming this does go through, look at the prospective judges
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carefully, put them under your microscope carefully and give your
contribution to the Senate which has to pass on them. o

I don’t think we will have any ‘trouble. I wish;you well.

Mr. KasteNMEIER. Thank you, Ms. Simmons. | : :

Ms. Simmons. Thank you so much for letting us appear.

Mr. KasteNMEIER. Next is my special pleasure and honor to. call
forward a distinguished group of judges from the fifth circuit, and I

~ would like to call on our colleagues. _

I note the fact that the chairman of the Apprgpriations Commit-
tee, Mr. Whitten, is here. ' L B
We are very honored to have him here. David Bowen, also our
colleague, is here. They may either wish to make a’short comment
or introduce the chief judge of the circuit and, unfortunately, Gillis
Montgomery has just left the room, but he would have liked to
have been here for the purpose of presenting Judge Coleman.
May I call on Congressman Whitten? “ . :

TESTIMONY OF HON. JAMIE L. WHITTEN, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF MISSISSIPPI

Mr. WarrreN. I appreciate the recognition and welcome the

chance to be'here. o . ,
I have seen Judge Coleman. I want to say thiat the delegation,
and I don’t speak for them, we are in favor of the proposal here.
The objections that I have heard don’t go to the merits of the
situation whatsoever, in my opinion, because we have the same
judges operating in the same way, and with the unbearable work-
load that makes it impossible for us to have the same attention to
the problems of the azea that they have in other areas, so without
going into any great detail, we are in favor of the proposal, I am.
‘We appreciate your courtesy and your consideration and feel
that we are right in asking you to approve the proposal.
‘Mr. KasTENMEIER. We are pleased to hear from you.

- Congressman Bowen? ) g

@

\ A ;
TESTIMONY OF HON. DAVID R. BOWEN, A qi/Elgi’REsENTATIVE IN
CONGRESS FROM THE STATE OF MISSISSIPPI

Mr. BOWEI\{,;:{‘;I\ appreciate your hospitality m éwmg me an.oppor-
tunity to introduce one of my distinguished cpnstituents.

Judge Coleman is chief judge of the U.S. Court of Appeals for the
Fifth Circuit. He has publicly held more important positions of

public service in our State than anyone, going all the way back to
one of his most outstanding, being a staff member here in the U.S,
House of Representatives..;.§; = - o .

He has served as a district attorney of Mississippi, in the State
legislature, as a State circuit judge, and in the Mississippi Supreme
Court. He was elected attorney general of Mississippi and he has

" served as certainly one of cur most distinguished State Governors.

He was offered a Cabinet position in the administration of John F.
Kennedy, and chose to stay in Mississippi and serve the people of
our State, R iy I

In 1965, President Lyndon Johnson appointed Judge Coleman to
the U.S. Court of Appeals, and he became the chief judge last

. September. Earlier this month Chief Justice Burger appointed him
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tojthe Exescutive Committee of the Judicial Conference of the
United States. ' o :

' It is noticeable thgt having achieved this lofty position as chief
Judge,_ that now Judge Coleman is prepared-to give up this lofty
domain over which he is presiding with his circuit and see it is
providing prompt and equal justice for all the citizens of the area.

Judge Coleman. ‘ ; -

Mr. KasTENMEIER. We are very pleased ‘to have you introduce
;;I' udge Cclenr}an and thank our colleague for making that introduc-

ion. ‘ ‘

I would like to greet Judge Coleman, together with his distin-
guished colleagues, Judge Robert Ainsworth and Judge Frank
Johnson. ' ' .

I will say to the colleagues here that I am sorry I did’ notic

| leagues he y I did not notice
that Trent Lot!; of Mississippi is also here. Before the judges pro-
ceed, I should like to call on Congressthan Lott. i

TESTIMONY OF HON. TRENT LOTT, A REPRESENTATIVEM IN
‘ CONGRESS FROM THE STATE OF MISSISSIPPI

Mr. Lorr. I will be brief, but I want to express my support also of
tl_ns proposed legislation, and this verifies the fact that it is a
bipartisan effort, and I think it is something that desperately neéds
to be done. : : : o

As a young lawyer, I practiced in that circuit. I was on this
subcommittee briefly. I have had a long interest in this. ,

I support this lggiglation and it is a great pleasure for me to be
here with these distinguished judges and particularly Chief Judge
Coleman. . | S - G

Mr. Kastenmeier.We must now regretfully announce to our dis-

tinguished panel a recess for 10 minutes to make a vote, and we
will return forthwith. . - e ‘
{A shert recess was taken.] »

Mr. KastENMEIER, The committee will come to order.

Before‘we proceed with our distinguished iofj of th

_ 2 Ave ( n our dist shed panei of judges of the
Fifth Circuit Court of Appeals, I would like to inquire of our
colleague, Congressman Montgomery, if he would care to make any
comments. , C x o C e

TESTIMONY OF HON. G. V. (SONNY) MONTGOMERY. A REPRE.
SENTATIVE IN CONGRESS FROM THE STATE OF MISSISSIPP]

Mr. MontcoMERY, Thank -you™for having thi
. M OMERY. nk -you™ g this hearing. I am
goauiél;loi of tf'hls 'blll1 g%d I clfrtainly hope, as Judge Colemgn ‘testi-
1es, that action could be taken on the bill. T appreci " yor-
tunity to be here today. o y Sbpreciate the oRpoT
Mr. KasteNMEIER. Thank you, Congressman Montgomery. .
After that stirring introduction of Judge, Coleman, it behooves
familiar with both of his colleagues. 5 |
Judge Robert Ainsworth has been not only a witness before this

me to say not only do we welcome ‘him but this committee is

committee but he and I have attended more than one conference

on jlidiCia! matters and have had opportunities to discuss other
aspects of judicial administration. B .
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Frank Johnson too has called on the Congress in the past
an{luggz a very distinguished record, so I am pleased to greet them
bog:)&lg ajﬁage Ainsworth and Judge Johnson are former dlStI‘lCifi‘
judges and are now serving on the circuit court. They are a}x;vare od
the needs of poor people, minorities and, generally, those w f need
to receive due process and equal protection I our soc1,,eti}:71.1 In alg
event, all three judges are all well qualified to speak on the nee

th circuit. o , ‘_ ST
Ofct:%?e%ud?g Coleman, I will let you proceed and you may preside.

| ON. JA EMAN, CHIEF JUDGE OF
TESTIMONY OF HON. JAMES P. COLEMAN, CHIE
IHE U.S. COURT OF APPEALS FOR THE FIFTH CIRCUIT

- MAN. Mr. Chairman, members of the committee, I
haiidﬁgégv??or a long time that the most precious thmg‘Cvongresi
has is time, the scarcest commodity of all, and because of the grea
demand made on you we will cer.tamly try to be as brief Eﬁ pf(')ii'i; ,
ble. On-behalf of the 24 other judges on our court in the

-circuit, who have unanimously petitioned the Congress to divide

the circuit along the lines which have been Aindicated, I want to

thank this committee and the Congress.

The Senate has already acted in their prompt response to our

R}
ani S of need. - o
ur?[agll?;ov:rlzgtr {o thank all of the members of the Mississippl delega-

i this 1 i | i duction
i their presence this morning and for the fine introdu

%;nnt;;r Congrgssm'an, Congressman David Bowen. Congressmin
Montgomery was in the State senate when I was Governor and the

| - people quickly promoted him to Congress.

. ~ . - . d
jrman Whitfen is here. Congressman Lott was born an

raggg in the old district where I ,serv’ed as S@gte _tr1al Judge gnartlzy
years ago. 1 want to. express my appreciation to everybohy, %
Senator Stennis and particularly to Judge Griffin Bell. Had' e }111'0f
resigned from the court, Judge Bell Woulc_i have been the <}:1 ie
judge of this court when Judge Brown retired, 1 yvquld ‘not ave
had this responsibility, and it would have been in much better
hands. S : :

“He decided to go into the law pfacﬁ‘c'e and it was a good thing

because he thereby became df:he Att}c;rneyh Generaé of the United
U hich otherwise would never have happened. \ ;

B ?tgiﬁv‘g)leased to have here with:me this morning Judge Fr:ink

Johnson. Judge Johnson ‘was appointed US judge in 1955. He has

served actively on the Federal bench in the fifth circuit longer

than any other person: His credentials need no endorsement from

me or from any other person. They are well knpwn to the Congress.

and the citizenship at large.

ireuit since 1956. He is one of the qurkhorses of the court. I
gif'zgocsler m11f1 itSli'rs1 agreeable with the committee, and 1 understand it
will be,?that 1 yield now to Judge Johnson for such statements as

On my left, Judge Ainsworth has been sitting with me in the '

he might like to make. He is thezdesignai;ed representative ‘Qf_*t_he‘

judges.

I am here as the chief, 'Jﬁdﬁge—'Ainsworth“?vill “spfgak 'a,‘nd afteij, B

Judge Ainsworth I will make a few very brief remarks.” -

o
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Mr. KastenMmeIER. Fine; as a matter ' of fact, the statements of
each of you have already keen received by the committee and will
be made part of the record at an appropriate point. '

[Judge Coleman’s statement follows:] =

PREPARED STATEMENT OF CHIeF Jupce James P. COLEMAN

Mr. Chairman and members of the subcommittee, my name is James P. Coleman.

On June 22, 1965 I was nominated by President Lyndon B. Johnson to be a Judge of
the United States Court of Appeals for the Fifth Circuit. Since December 10, 1979, 1
have served as the Chief Judge of the Court. T ' o :

If it were solely a matter of personal preference, our Judges would not wish to see
the Fifth Circuit divided. While differences of opinion often occur among conscien-
tious judges about the correct resolution of a legal or factual issue, the personzl
relationships on our Court are excellent—unsurpassed, I think. We were appointed
by fived different Presidents but we like one another. We really enjoy working
together. There are no personal emnities, no discourtesy or backbiting or bickerings
or recriminations. We are warm friends, so we naturally dislike the idea of being
separated. ' - ‘ o

After operating together as the largest group of judges ever known on a court in
the history of American jurisprudence, we have unanimously come to the conclusion

that our personal preferences must yield to the public good. We recognize that the -

resolution "of the matter rests with the Congress, but we have come to the unani-
mous conviction that the effectiveness of the Court as a Judicial Institution requires
the ‘division proposed by the legislation which you now have under consideration. By
formal resolution, again unanimously adopted, our Court has petitioned the Con-
gress to divide the Circuit, three States to be included in each of the Circuits thus to
be created. We express our deep appreciation to the Congress for its prompt re-
sponse to our call for help, help that only the Congress for its prompt response to
our call for help, help that only the Congress can provide. We are here today to say,

in utmost. seriousness, that the sooner Congress grants this relief, the soonér we -

shall be able o accomplish the desired levels of efficiency and effectiveness.

The situation in which the Court presently finds itself- comes as no surprise. In
1971, nearly ten years ago, after the Court for several years had been operating
with fifteen judges, the Court by formal resolution, unanimously adopted, informed
the Congress that it opposed expanding the size of the Court beyond fifteen judges
because such an expangion “would diminish the quality of justice in the Circuit and

the effectiveness of this Court”. ‘ _
Such highly experienced Judges as Chief Judge John R. Brown, who yet remains

on active service, Judge John M., Wisdom, Judge Griffin B. Bell, and Judge Homer

Thornberry joined in this unanimous statemént to the Congress.

The problem is solely one of numbers and logistics. It is a matter of management

and efficiency; which can be accomplished by courts consisting of a more nearly
normal complement of Judges. : o

In the -year 1948, the year that Chairman Rodino was chosen for his first term in
Congress, the Court of Appeals for the Fifth Circuit received 398 appeals. Indeed, in
all the Circuit Courts of the Nation there were only 2,758 appeals in 1948. The Fifth

Circuit then had six Judges. The Second Series of the Federal Reporter stood at .

Volume 167, o ‘ o o
Tn the Court year just ended, with twenty-six Judges authorized and twenty-five

~ on board, the Fifth Circuit received 4236 appeals, up 418 from the year before. The

Second Series of the Federal Reporter stands at Volume 621.

On June 30, 1980. we had 484 cases already under submission, that is, they were
in the bosom of the Court awaiting decisions and in which no Court opinion had
been rendered. On that date, we had 615 cases briefed and ready for disposition
except that the Court had not been able to put them on the calendar for disposition.
Consequently, it is correct to say that as of June 30, 1980, we had 1,099 cases ready
for decision but yet undecided. These delays are to be regretted and they give us
much concern, More than that, we had 2,929 cases docketed and on the road toward
the calendar. This gives us 4,028 cases in the judicial pipeline as of June 30, 1980.
During this coming year the appeals will no doub? jincrease because Congress, of
necessity, has given us 35 new District Judges who il be trying cases and generat-
ing appeals. If there weré no increase during this Court year we should nevertheless
be faced with a, total ‘of over 8,000 cases in some stage of development. In the
meantime, of course;"weishall be deciding cases by the hundred and chopping away
at this caseload. * B B : o ’

All-this points inexorably to the reason for yoir being here today.
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Regardless of the number of judges, a Court is a Judicial Institution and has no
function as such. We have the judicial manpower to put eleven panels, of three
judges each, on the Bench on any given day. These panels, sitting simultaneously,
could hear 220 cases in any one Court week, However, deciding. those cases, formu-
lating an opinion which decides them, and abtaining a majority vote for all aspects
of the decision is quite a different matter. No panel can change the existing law of
the Circuit; only an en banc Court can do that. Therefore, every Judge faces the
duty of reading the numerous panel opinions as they are released through the
efforts of a grand total of 34 Judges. At the same_time, he, or she, must write the
opinions assigned to him or her and obtain their approval. This is often a difficult,
prolonged process. While doing that he must handle correspondence, telephone calls,
legal memoranda, proposed opinions, and suggested revisions from his colleagues.
This often consumes the entire day and carries over into the next day, with the
result that a Judge may get to do no judicial work of his own for days at a time. The
time for serious thought, reflection, and independent legal research, so vital to the
judicial process, is painfully reduced if not altogether extinguished. The only way to
reduce this logjam is to reduce the number of those participating in the process.

After we have navigated these shoals and a panel opinion has been released the
process is by no means over, for the en banc process is next in line. Any litigant can
ask for rehearing ern banc and any judge can ask for a poll on rehearing en banc. A
request from a judge automatically results in a poll. Last year, we had 302 petitions
for rehearing en banc, one for every working day. The Judges have to read these
petitions. We had 37 polls. By a majority vote of the Court, twenty-four rehearing en
bgnc were granted. We have thirty-seven petitions for rehearing ern banc pending at
this time, : . _ .

I recall that when our Court was composed of nine judges there was a whole year
in which we had no rehearings en banc. With only nine judges involved .in the
process at that time, three of whom had already sat on the case, differences could
frequently be resolved without the necessity of an en banc meeting, argument, and
opinion writing, participated in by all the judges. » ,

The disposition of an en banc case indispensably necessitates a conference of all
the judges. In such a conference, each and every judge is permitted to express his
views, without interruption and without time limit. No one can stop him, and that
is as 1t should be. On occasion, I have seen a judge take two hours for the presenta-
tion of his views. On a 26 person court, however, if each and every judge were to
limit himself, or herself, to 10 minutes, it would take 4 hours and 20 minutes to go
around the table in the exploratory phase of the discussion. Once the discussion has
found its way to an end, a vote is next in order. Quite frequently, a case invclves
-several serious issues and a number of votes must be taken. Quite often, a vote in a
certain direction necessitates more discussion before the Court can move to a vote
on the other-issues. Of course, all: votes are tentative, pending the drafting and
submission of the proposed majority opinion. Frequently, there .are many concur-
rences or dissents—the gredter the number of participating judges the greater the
potential for this to occur. Judges take their duties seriously. They feel that they
have a duty to make their positions a matter of record, with reasons assigned.

I must say to the Committee that of the en banc cases which we heard last
January, eight months ago, a number have not yet resulted in a published opinion.
The litigants are simply having to mark time until they can hear what is to be done

with them. With 25 judges the problem is to generate a majority vote for the -

decision of each and every dispositive issue in the case. Obviously, the potential for
differences of opinion increases in direct ratio to the number of those who are
participating in the process. It is clear that the composition of the en banc court in
the Fifth Circuit.must be reduced to a more effective size. - Voo :

Even if Congress approves the proposed division, both the Fifth Circuit and the
newly established Eleventh Circuit will each have more judges than are now decid-
ing cases on the Supreme Court of the United States, cases of nationwide impact.

When Congress increased the number .of judges in active service on our Court
from 15 to 26 it made an ‘effort to ameliorate this en banc dilemma in two ways.
First, it was provided that senior Circuit Judges would no longer participate in the
en -banc process. Next, it was provided that the Court could exercise its en banc
authority with less than the full number of active judges on board. Our Court has
devoted much thought, discussion, and study toward the implementation of that
particular authority, We have found that it is simply impossible for us to-do it. If a

. panel of less than 26 were to be drawn, by chance for every quarterly sitting of the

.en banc Court, we would run the hazard of throwing the predictability of the law
into serious disarray. A randomly drawn en benc Court in June could well overturn
that which had been thought to have been settled at an en banc session the previocus

- January. Therefore, a majority .of the Court has declined to. adopt this approach.
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If the nine judges with the longest service on the Court i it}
1 i : , or-the nine with the 1
iervme, are to constitute the en banc Court, then seventeen Jjudges, of equal alft}f:rs;j
v and’respons1b1h_ty, .are denied participation in the en bane process. If such a
procedure were fair, it might be held unconstitutional as depriving the omitted
Judge of his office without impeachment and removal by the Senate.
SizI:; ésf ?;}b;;l%?:u:}tli% tll;lle only zgelasonabletway to solve this dilemma is to reduce the
he ( anageable proportions, i i j ' ]
earl \t/ﬁlce in the dfgcfions to be r%ncfe‘red. i which every Jque would haye an
snother aspect of this matter is that in order to have oral ar ments
have had to bridle the Judges on the Bench. In order to assuriucounéélegxf; rxl'gamer
useful tlme for.oral argument we have had to restrict questions from the Bench to
andamount which, averaged, would allow each Judge 45 seconds for one question
?Jnll answer. What happens, of course, is that out of appropriate politeness for one’s
olleagues a Judge rarely ever gets a chance to ask a question of counsel on oral
gl(')iuzgfe_zn:},l howevgylmportant that question might have been to the correct resolu-
inﬁrruptioi . case. \3 turn, counsel is guaranteed only twenty minutes without
any Members of Congress have seen distinguished service at the Bar. O
of the lawyers, I must Yay that I can understand their discomfiture Whexll‘.th:ybsetgilé‘
tﬁeglefrggass}?gi of t25 ;béa]cgk-roﬁe%v uzdividuals simultaneously peering down upon
t wo-tiered Bench. Water ¢ i i i
1n<f€ea}fedidwhi§hbl 'tfhoroughly understarl;d.qnsumptlon at the podium has noticeably
..t snould not be forgotten that the proposed division of the Circuit i
Cﬁ'_cmt dJudges in active service in the States of Alabama, Florridla,vv;(r)l%lldG%l:regilaz
while there would be 14 Judges in active service in the States of Texas, Louisiana.
and M15$1ss1pp1._The new Fifth Circuit, with these 14 Judges, will have only'on‘é
Judgti less than it had prior to 1978. It will still be nearly twice the normal size of
appellate courts. The Eleventh will have a third more than the usual number
I have tried hard to make this statement as brief as possible, but there is one
more point which I believe the Committee would wish to know about. We have
1m11)lementec_1 the authority which Congress gave us in the Omnibus Judgeship Act
?IE %’1 8 by dlwdlqg_ the Clr_cu;t into two Administrative Units. Unit A is composed of
i e States of Louisiana, M1581ss1ppl, and Texas, headquartered in New Orleans. Unit
. 11ls composed of Alabama, Florida, and Georgia, headquartered in Atlanta. This
Wld result in substanjzlal savings of travel time and expense for Jjudges, their staffs
?i?iga?t%rtItszsiiﬁI: %thwﬂl ~ce§t§1n;y save travel time and expense of counsel for the
esfsﬁllalis}{zd b sérve.ope and believe, bring the Court’closer to the people it has been
ese Administrative Units, however, do not and cannot alter the ' i
3 ] d y S e t =
gy for i126f persons in the en banc process. They cannot alter the 26 I;feri«iﬁ jllfgiecsi?l
%gn};: L or the entire Circuit, governing the great mass of administrative detail
Wi tl(l:l o}z:gress. quite properly has seen fit to require of our Court and which I do
?}?e ag;&; alagrzlllllilt? thdc%gg;flge. f’!‘heUmt approach does not and cannot relieve us of
: :
aSTtg b%difficult rideliions onterence, which has grown to such a large attendance
e Unit approach cannot get at the basic difficulties. Only Con
sgg IJlfld ;N;i 'e;;et }rlx;ols?gf%ﬁaégful _f;?r yﬁur ccznsideration. In the mg’antimgé‘,?zz ?ﬁntl;i: ;gsit
| g ircuit will continue t ith t we- )
dOTV}Vllth. ot tlllle }.‘}}nerican S ricont nue to do our utmost with \Yhat we have to
e message which I wish to leave with you for your consideration is:
If we 26 Judges on active duty in the Fifth Circuit could each be :ziieved of half
ﬁl;ff colires.pox_lc_lence, half our telephone calls which are now unavoidably necessary,
% 15 e judicial memoranda which we-receive every day, half the slip opin'ions’.s
which inexorably must be read nearly every day, half the en banc petitions which
we 'niugt consider, and half the time now spent in the en banc process, while still
Hfl‘aé}lll alning a court of more than normal size, the time thus saved for the exercise:
]o) OU}e3 i]_;%%ma'i‘lhfultl'dmn 1concern_mg the remainder of the judicial caseload would be
imv%ro‘l.\;ed.' ’» 1he time element in the disposition of cases would be proportionately
ith all the logistical problems necessitated by t f ¢ judicia
; y the use of such a 1
ezaltrmy, our Court has been hard at work, We decided 8,884 cases in thea;gsrjggclﬁfgl
dllﬁ?i?'l goéh}agsc%u?tl;]; énescag_able jlog1st§8allgroblems are emphasized by the fact that
, ) ear ending June 30, 1979, before we received an additi
gvlvlédlglgz, ;thglghiCércult (}ec:Ideél 3,402 cases. What it comes dow: I};oaisdlttlig?%}fﬁg
v 4% increase in J " er i nly ‘
increaser in decadod onoase u’ge power in Co’urt‘ year 1980, we hadﬁ only' a 14.2%

- Mr. KasTENMEIER, Judge Johns’on?
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TESTIMONY OF HON. FRANK M. JOHNSON, JR., CIRCUIT JUDGE,
' FIFTH CIRCUIT COURT OF APPEALS o

Judge JoHNsON. Mr. Chairman, members of the committee, as
Chief Judge Coleman has indicated, I have been a Federal judge in
the fifth circuit for a quarter of a century. ) |

During this time I have had an opportunity to become thorough-
ly familiar with the functions and the operations of the Fifth
Circuit Court of Appeals, as a district judge for most of this time
but as a district judge watching, necessarily watching, the action of
the Fifth Circuit Court of Appeals; sitting by designation with the
fifth circuit; upon many occasions sitting as a member of a three-
judge panel on numerous occasions involving constitutional ques-
tions, practically all of which went on to the Supreme Court of the
United States. ‘

I am therefore thoroughly familiar with the functions and oper-
ations of the fifth circuit. ‘ " -

I did not volunteer for- being -here -today. 1 was -selected and
designated as one spokesman for the Fifth Circuit Council. I do
welcome, however, the opportunity to present what I consider to be

- compelling, supporting reasons for the legislation that we have

requested of Congress-and is now under consideration by this sub-
committee. ) ~ '

To put what I have to say in the proper perspective, I believe it
is appropriate to state that I actively oppose each of the several
previous attempts to divide the fifth:circuit,. going back 10 or 12
years when a division was' first advanced: When.the division was

. originally proeposed, the basis for my-opposition was a firm belief

that the proposal would have a substantial adverse effect on the

disposition of .cases in.the fifth circuit that involved civilr and .

constitutional rights.

The last proposal immediately before the one now under consid-
eration in 1977,.1 believe, was for a 4-2 division of our six-State
circuit. I did not then believe, and I continue to think I was correct,
that such a division was either philosophically or geographically in
the best interests of the Federal judicial systém or the litigants
that litigated and were required.to.litigate jin the fifth circuit.

At the time I came,on the fifth circuit. coux’f{}f‘ a little over a year
ago, I had some reservations as to the implementation of section 6
in the Omnibus Judgeship Act which authorized the Council to
create administrative divisions within the circuit. In September of

. 1979, the first Council meeting after I came on as a circuit judge, I,
- -along with several other members of the court, requested the Coun-
cil to delay creating the administrative divisions until we had more
© experience in attempting to function as a 26 or, at that time, 23-

judge court. :

The Council deferred to those requests and we took no adminis-

. trative action.at.that time in attempting to administratively divide

the circuit.

- By the spring of this year, it had become evident to me, and later

-it developed it had become evident to every member on the Fifth -
Circuit Court of Appeals, that a complete division was necessary if

< we were going to achieve effectiveness and efficiency in our oper-

ations.
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Therefore, in May of this year the j ircui
; . judges of the fifth circ
gas been statged_, unanimously adopted a petition requestinuét’tl?:
ongress to divide the presently existing circuit, not as it had
%revmusly been proposed on a 2-4 basis but as proposed by the
Iruska Commission on a 3-8 basis. We ask further that those
cui\cduﬂ:sC I}JIe _separat? and autonomous. :
.. Lhalrman, 1 request permission of this committee
Xﬁzo t}ie record a copy of the petition of the Fifth Circuit g%lfgtilf"
thppe.at sand a summary of the reasons as advanced by the Council
at in our judgment Justify this requested legislation.

Mr. KastENMEIER. Without object .
[The information follows:] chlegtion, that rfequest s agreed to.
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' PETITION éS\EEE:DONGRsss o

The dnderszgned judges in regular ahtive serVice of the United
States Court of Appeals foxr the Fifth Circuit respectfully petition
.the CQngress,of the United States to enactviegislaticn dinidind the
presently:eXisting Fiftﬂ Circuit into two. completely autonomous
circuits, one to be composed of the states of Louisiana, MisSiSSippi
) and Texas with headquarters in New Orleans; LouiSiana, to be known

as the Fifth Circuit, and ‘the other to be comoosed of the.states cf
Alabama, Florida~and Geoxgia with headquarters in Atlanta, Georgia,

the Eleventh Circuit;
to be known as th

By sepérate documents we‘will, at an appropriate time provide
it the Conqress a summary of tne problems that occasion this petition
o= CER ‘ ‘o et :
and of the justification for the proposed legislation.

This 5th day of May, 1980.

Respectfully submitted,
QM VP7 (Po:f’gmw %,/&/M 2. /ﬁZ‘
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Va
PROPOSED DIVISION Or THE FIFTH CIRCUIT COURT. OF APPEALS

/

As indicated in 5}éyiorma1 petition of 41l the judges in regular active

Vi
service of the Un%ﬁéd States Court‘of Appeals for the Fifth’ Circuit we

//

respectfully sabmlt to the Congress the following SUuﬂary of the problens d
that occasioned the petition and that justify the requéested legislation.

i

The Court of Appeals for the Fifth Circuit is prESently authorized

twenty-six active judges. In addition, it has ten senior judges who ste active

in the work of the Court. This makes the Fifth Circuit the largest appellate

court in the history bf‘the'Republic. The size of the Court itself now creates

problems which makeiynduly burdensome, and in the opinicn of many of us seriously -

impair, the effebtive'administration of justice within the Circuit,

Geographically,’the Fifth GCircuit, composed of six states, is huge in size

exCending from E1 Paso, Texas, to Miami, Florida. The total population will "~

likely reach 46,000,000win the current 1980 census, 'Prior'to the passage of
the recent Omnibus JudgéshipﬁBill, the ‘Court had ISﬁjudges which number wag
increased to an authorized-26 judges, almost double the previous number, This

o ‘ L
number of judges, as ‘the Congress determined, was fully'justified by the

= tremendous increase 1in the amount and nature of Lhe litigation filed annually

with the Court.

2

The numerical size of the Court tends to.diminish rhe quality-of justice.

0

Citizens residing in the states of the Fifth Circuit, and especially litigants

and layyers, ére'entitledvfc‘know with a maximum degree ef,reliability what the

law of the Circuit is. The federal government ncw*finds i;selfyinvolved more

and more in litigation In . the federal courts. Thus, pradictability in the

o law of the Circult Is most essential. Accordingl\, there nust be uniformity

69-375 0'r 81 = 3
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utmost.
to preserve uniformity in the law of the Circuit, The possibility of ’ . : B ‘

i

o

: i , £, especially since it’does mot = district Judge to read and consider thellopinions of our Court while, at

; in the application of the law by the Court, P 1Ly : _not ) - \\ ‘ ‘

{ . . b o dee As the the same time, keeping the functions of the district court current.

: generally sit asra‘body en banc buc only in panels of t rewk udges. ‘ R

% ! . : Thus, the time and efforts of the Fifth Circuit judge are used to tha
' 5 oaches 2,000 opinions per year, it becomes even more difficult 4 ‘ . e and e B e F Treult Jucge are use oth?
3 2 Court now appr Bt A g ¢ U 2 .
’.; t F

: p

. An ordinary working day’is impossible since hours nugt also be spent “

o

ey

B : . by the judges at home, on the weekends and holidays merely to keep abreast
: intra~circuit conflicts is extremely great and, in spite of a%} our efforts, ] ’ ¥ Judg s © : liday y p a s
8 o . of what is going on in the Court. While the quality of the decisions of the
j occurs with regularity. The only sanction for such conflicts is resort to _ : ; ot q e A ‘
; L - - ¢ ; Judges 1s very high, it is inevitable that the quality will,eventually
: en banc consideration. With a twenty-six judge court this is a mos . " SR -
i > ‘ diminish, if no.relief is granted b tﬂe Congress. However, it m thb
P ; i i eans of resolving lawsuits. . : sh. if [Felier is granted by 8 , » 1t must be
, I cumbersome, time consuming and difficult mean ] C > ’ .
é% ; . the Court for en bana | - ' emphasized'that,the compelling necessity for dividinggthef?ifth Circuit into
j; Y Increasingly, the mexmbers of the bar are petitionlng. & ” S § 1 ) : :
' ﬁ 1/ . " a £ the Court. who two courts is found, not for the benefit or convenience of the judges, but
i : . = i 8 the judges o e Lourkt, . i i -
consideration of panel decisions. Likewise, , ‘ :
P : . . h 1e of Iaw in the Circuit. are for the benefit of the citizens, attorﬁeys, and litigants within the CircuiF.
I are charged with the duty of preserving the rule o ? ‘
1 N o “3 . N o
. ; . Co For example: .
o | required to study and zbsorb all of the production of all of the judges, that {35“
. o R : t B Sl .
{ . ) - - ' First, there are obvious savings of unnecessary
! is, their written opinions for the_Court.zj 1 This in itself is a tremendous ) » . : expense that willrcome from ‘smaller geographical areas,
y - i : ’ : : T - ¢  and-shortened lines.of communications and transportation.
B i . ] . The federal tyeasury will -be saved the expenses of
o ‘ & task. ~Additionally, each member of the Court must examine all of the ?etltions transporting judges and their staffs all over the
l . . : ‘ : . . . Cireuit . from West Texas to South Florida. The cost of
; , o ] enitude but a vitally necessary one. . ,appeals to litigants now inc;udes theytim?:?“d expenses 5 "
l : : ) : for rehearing en banc, a chore of real magnitude bu : LA % of their counsel traveling far distances for the purpose . )
: - I ' ‘ ‘ ‘ ’ - of presenting oral arguments. As a matter of recoxd,
i i ) : § : , - ) practically every state bar association within the
: ‘ ‘ e Lo , Gircuit hag adopted a resolution recommending a division
‘ : i T ' . ’ . o of the Circuit.- : : o
} 1/ Almpst 12 percent of the cases decided by panels in 1979 were reviewed by . ) 7 L
; o : : :;e entire Court .to determine if en banc consideration was to be had. At the ‘ ) numberssgozg;i::?:g z&ii}:si:gs::i:g:sfggzeéllztnﬁﬁing the
‘ ” present time, our en banc case load is the largest ever pending before a : , *  vpresent time the'writing of one letter or the sending of
o e ) o ) i : : : ' - ardocument by & judge must, in many instances,'necéssi— B
Y federal appellate court. ; Co : : : i . - kate copies to- twenty-four other judges. .
i S - - , S E S --Thixd,. savings will occur'frbm‘eliminating duplica~
g . ) ‘ this vear. . . : --tion on.the-en banc function. A court of twenty-six judges, “
o .2/ - This will approach approximately 10’090 pages t ¥ B N L cach with.three law clerks, involves over 100 highly paid :
= v . E . B R . i k people, all of whom are generally invelved to some extent
B ) R ' o ' in monitoring the law of the Circuit, and in requesting
. / ¥ T ) L u B : ¢ . and voting on cases to g0 en banc. To cut the load into two
: e : . . R halves would cut the duplication in half.
L ~  The impact of this great volume of work\gr the district judges is alse o | hatyes: , P el
. c 0 3 ' ' X » : . -
sérious. The 125 diétrldt‘judgcs of the Fifth Circuit are required to keep 7
‘ P s : o abreast of the law of the Circuit. Tt is now Virtually'imP°SSib;e for a ., . -
N ‘ '
' ) - | ¢ =3 * Q '
X j 20 :
B ‘ % R o )
"oy Q. : ; ®
. 4
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" PROPOSED DIVISION

The Court is semsitive to the concerns exprcsqed in the Congress on
the prior occasion when consideration was given to a proposal to divide the

Circuit in a manner different from that as now proposed,

”j\}

We represent without reservation that as now constituted the Court can

o

be divided into two thfeewsyﬂte circuits without any significant philesophical

consequences within either of the proposed circuits.,

The Congress, if it acﬁs favorably on the proposal of the Court, will not’

4
be creating two small circuit courts! After division, each circuit's filings

X ! : . )
will be as great as any circuit in the country other than the Ninth.3/

5

3/ The cases filed in IeXab? Léu151ana and Mlssissippi (the proposed Fifth

- Circuit) for 1979 were 2203} rhe number of Judges will be 14.

The cases filed in Alabama,}Geozg1a and Florida (the proposed Eleventh
The number of judges will ‘be 12,

&

Circuit) for 1979 were 1910.
The impact on the Circuit Couru s workload from 35 additional district

judges must be considered, The known and antlvlpated increase of 40‘new o

appeals per each new district judgeship is based upon the national as well as

the Fifth Circuit average of appeals per district judge. During the judge’s

first year our experience—hased estindte is. 10 new appeals per new judgeship,

20 during the second year and AOVduring the third year. This means that by

1982 filings of =zppeals with cur Court will increase by 30.8% over 1979

filings: \ T i . “
m 1979 - 4113
B 1980 - 4330
1931 ~ 4680 '
a 1932’ ~ 5380

1L ;
§

Y . .
m - ; o
&, °

The Congréss, anticipating ﬂyat size and numbers would be a problem,
%

attempted to provide some means of velief for the Fifth Circuit iﬁ the Omnibus

e k
' 3 ]

Judgeship Bill of 1978, The Court'has\paken advantage of the authority conferred

[
§ o . *

,&

W

q

77l

t
o, he Federal Court Appellite System was right when in Decénber
' 2

31

<

by the Congress (in Sec. 6) in that Bill

However, the administrative

s

ac ,3? takep by the‘CouFt is completely inadequate anpg in our jud l
» gment

o
remedy:can be‘effecged by administrative means
v .

mmission on Revision of

B

We have now unanimously concluded that the Co

1973, if,

2 )
Iecommand-Ed to COJ:lgIESS that *the FifthCircuit be dlvided into th'o sepa‘):ate

\1

and autonomous circuits,

»

. .
There - .
e will, of lcourse; be problems incident to the separation of
. " M ‘a

whol" ...ﬁ inLO two parx ts but no unso Vable d £ icult
’ L . u 1 . 3]
) 3 (\‘ i £ y 18 antiCipated.

is now. available in At1anta a building ideally euited

J

There

s with some renovation,4/

for ‘the headquarters of the Eastern Circuit JCourt ag proposed

B

4 T iS renovation Will be required Whethet utllized as a\hceurt buz‘l ding or
- N i 3

forﬂsome other purposes.

@

N Wﬁ&le the‘Congressional conferees: (on the Omnibug Judoeship Bill)

. .
recommended that a Status teport be filed with the CO!lgtess Nithin One yeat

after all Judges authorized had entered on‘duty,\we would be remisg if- did
| 5 we ~

o

no o 2 . e 0 )
t bring our plight to the atteﬁ%ion of Congress at this time.

(hat k “ ‘
| wa new ask is a solutxon to. .the problems herein. outlined through th
v e

cooperatlve efforts of Congress and the Court

These'brancheSvof”governmentt

afe T \ . e
SCDay' atl", but- the}' exlst t(‘gerll&I 1“ a ‘:ymblOtic telationship “'R‘ are
. <

st .
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nimously by the Court, gives full consideration to thouse concerns. We
una u: ’ s
know that the Congress is mindful of the needs of thz administration of
justice and will act for the best interests of all of the citizens and

institutions’ of this vast and important part of the country.

Judge JounsoN. As all of us are aware, by statute the Judicial

Council is composed of all of the circuit judges within a given

i i thi ion, the Council is
ircuit i lar active service. Under this sect‘l‘on, !
Ctarsc‘\:)llgslirl;lge%grarin the words of the statute. the effect_lgfhe' na?tc;
pr%ditious adr;linistratiqn of the business of the courts withi
Cili%lelzlctéssarily then, the Council must be intimately fafl}li}iarozvéﬁlé
il of the affairs of the court of appens e Vep 25 112 210k “Year
various district judges and 4ISLIICL in the clrour ent
in + the Judicial Council performs its duty rsig]
:)rfl' 211:?12 }igi?'zhm,l(}ircuit Court of Appeals and the various district
e fth circuit—authorized
y luded that the size of the fi ]
26v_;ifd§§sv%i%(l)qng5 judges on 1;iu’cytat t}illi ;llr)?g;i—etr}l;% Isrize gfl 3h€hgguir;
ich makes 1t unadu _ , & hen
gﬁzag;igggb(l)??nsa:gu glerrnnbers of the C_ouncil, _serlpusly impairs the
effective administration of justice within the circuit. cod of
As has been stated; geograplhilgally trlrle ﬁft& cll\ici:grll’gils Fci);npg ec. of
i tending from El Paso, lex., , . A tot:
;lé{pliﬁggi ?)? the fi%th circuit will most likely reach 40 million in

the current 1980 census. The numerical size of the court t’ends to
imini s;quality of justice. o -
dl%ﬁfzi}rllshriggfngymtﬂm the States qcftfi,hg flffi?n ggcﬁtﬁnad nelsgﬁ
iti 3 e ’ el
cially the litigants and lawyers are entitled to oW, W G T The
s of reliability, what the law oi the CIrCui 5. -
%‘ngirgrac}egoei?ernment now finds .1ts§}11f ?;’t%lt?gcﬁfl% lﬁlsd ;?gg;actg{
litigation in the Federal courts in the 11 b I:tial‘":'l"hat s, prodicte:
bility in the law of the circuit is most esser . That meas
, + be uniformity in the applicatipn of | a
g%ﬁﬁs n:slgsmgcislly since. it%oe,s not generally sit as a body en banc
ly i Is of three judges. o ‘ .
bufxg %%éll;it%%niﬁ'cuit now approarlzhis 2,250 W;ﬂl'f;%oglpﬁﬁl;nillsl Eﬁg
it becomes even more difficult to preserve ur ,
{:v?fr’ofl‘ptﬁecgir?cuit. For the 12-mo_nt:,h period endmg Ju?et}?;g, clagsseg’
our court filed 2,243 written opinions, The balance of the ¢ ’

* over 4,000, were disposed of on the summary calendar with many

i ing intricate legal ques-
‘the summary calendgr involving intricate legal ques
g{ofllslogﬁtor?oj; necessitating e;g:en?ge trea§$§§ﬂi§f;tt$§ho%§1gcgt
~That means it becomes evident to everyons ar with Hugar
ing 1 ' bility of intracircuit contlic
ing in appellate conr(s that the pIOISSIf the efforts we have made, the
extremely great, and in spite of all of the e e e oty
b that we know how, the conflicts occur 1 arity.
%%S;S c?rflfigrrgselnc&on for such conflicts is to resort to en banc ;cons;der

ati\%;’.ch a 23-26 judge court, and as Judge Coleman expressed to me

last night, with 26 robed judges sitting in two tiers peering over

LAt g™
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their glasses, as he says, “perched” on the bench, this is a most
cumbersome and a most time-consuming and difficult nicans of
resolving lawsuits that include constitutional questions and most
always involving'numerous legal questions. - ‘
It takes all day for the judges to express the way they feel about
a question before we ever get to a vote on-it. :
- Increasingly; the members of the bar not only in the fifth circuit
but thiroughout the country are petitioning the court for the en
<tbanc consideration of panel opinions. For instance, almost 12 per-
- cent of the cases decided by the panels in 1979 in the fifth circuit
were reviewed by the entire court to determine if en banc consider-
ation was to be had. At the present time, our en banc caseload in
fhe fifth 1f:i.rcuit is the largest ever pending before a Federal appel-
ate court. - - ‘ '

The size of our court is inextricably involved with its en banc
function. The court performs its highest duty when it sits en banc
in cases of exceptional importance involving decisional conflicts
between its panels or significant issues of national policy. =~ =
“We find that it is virtually impossible to carry out our en banc
function with 24 members. Our 25th member has been sworn in
but he has not yet sat with us on an en banc proceeding. Inevita-
bly, and I don’t know what theory is applicable, but as the size of
the court grew, the need for en banc %&n\sideratibn" grew also.
There have been suggestions that the present statutes allow en
banc consideration by a court constituted of only part of the judges

~on the court. I submit this suggestion cannot be equitably imple-

mented. I also submit that the NAACP would be the first organiza-
tion that you would hear from if the fifth circuit started hearing en
banc cases with judges selected from less than the full members of
the court. Any such arrangement will create one group of elite
judges and another group of, I guess, second-class judges, not per-
mitted to sit on those cases of exceptional import.

Mr. KasTeNMEIER. Wouldn’t it also be the case with the in-
creased nmber of Federal district judges, authorized and put in
place, probably with increased general Federal jurisdiction, with
increased powers of newly appointed magistrates and with the new
bankruptey judges in place, that all of this will tend to generate
more and more appellate caseloads for the circuit eventually?

In fact, we face this in terms of the Supreme Court.

Judge JOHNSON. There is no question but that with the jurisdic-
tion of the magistrates being increased and the bankruptcy judges
being enlarged, the addition of 35 new district judges in the fifth
circuit of whom it is estimated—and reliably estimated—that when

’ ~they get in full swing they generate 40 appeals from each judge a

year. ; . , ‘ R AR
By 1982, with those considerations in mind and without feeding.>
any appellate work in from the magistrates and the bankruptcy

~ judges, our appellate load will be 5,380 cases a year as opposed to

1979, when we had 4,113. In 1980 we had 4,330. In the last 2 years,

* Mr. Chairman, since the Omnibus Judgeship Act was passed, we
have had a 21.3-percent increase in figures in the fifth circuit.

Qur- increase in filings for just the last statistical year which

-+ ended June 30, 1980, was 11 percent. The impact on the circuit
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court’s workload and the 35 additional district judges must be
considered, as you indicated.

The proposed division of the fifth circuit now under cons1dera-
tion has extensive support throughout the circuit. Among those
groups that have unanimously endorsed the division of the fifth
circuit are the American Trial Lawyers Association—one that I did
not know about until Judge Bell made his presentation this morn-
ing—and the attorneys general in the States, within the geographl-
cal boundary of the circuit.

Every circuit judge within the fifth circuit has endorsed and
supports this proposed division. That is historic in itself.

The U.S. magistrates unanimously support the proposed division.
The bankruptcy judges of the fifth circuit all support it. The entire
delegation of lawyers and judges to the Judicial Conference this
year from each of the six States support the proposed division. The
district judges, 125 of them, support the division of the fifth circuit
as proposed. The board of governors and the American Bar Associ-
ation and the American Trial Lawyers Assomatlon also support the
proposal. o

Mr. Chairman, I request unanimous permission of this commit-
tee to enter copies of the resolutions as passed by these orgamza-
tions supporting this division into the ‘record.

Mr. KASTENMEIER. Wlthout ob_)ectron, ‘those statements Wﬂl be
received.

[The information follows:]

;‘\3’

o5

-_...—.__.._...-_.—.—

WHEREAS, the United States Flfth Clrcu.lt Court of Appeals
is the largest in the hlstory of the Republlc w1th a complement of
26 authorlzed active and ten senior judges;

WHEREAS, the geographicai sCope of the circuit is vast,
linking six states between E1 Paso, TeXas, and Miami, Florida;

WHEREAS, the population in the circuit is expected to

reach 40 million in the 1980 decenniai census,'
W
WHEREAS the number of oplnloﬂs rendered bv the court is

approachlng 2, 000 a year, and each of the active Judges will

l)
face 10, 000 pages of readlng thlS year to stay current with the
c1rcu1t's judlclal de01slons, ; ' b '
,‘l
WHEREAS the Flfth Clrcult'o en banc caseload 1s the

largest ever pendlng before a federal appellate court because B
of 1ntrac1rcu1t legal confllcts re.ultlng from the 5129 of the

c1rcu1t,

| o - 0y
WHEREAS the smze of the court 1tse1f bow constltutes
/
a problem, maklng 1ts admlnlstratlon unduly cumbersome and
‘)" ) \

expen51ve, and 1mpa1r1ng the del:very of jus tlce,

R g

WHEREAS, the conditions spec;fled heébln, left
. . / |
uncorrected, will make inevitable a lesser quality of justice

rendered to citizens, lawyers and litigant#:of the Fifth

NS :v’[

Clrcult- : L
o WHERFAS, on- 1ts own authorlty, fhe court has found it
necessary to divide the c1rcu1t lnto two parts effective
July 1, 1980, to ease its aqplnlstratlve difficulties;

WHEREAS, the 24 active judges of the Fifth Circuit
Court of Appeals also have formally petitioned the Congress of
the United States fcr‘legislation dividinq it~into two autonomous

judicial e¢ircuits of three states each, with headquarters in

New Orleans and Atlanta whlch proposal is contained in S. 12830; -

M

e
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;é T WHEREAS, division of the court as proposed by its judges
i andﬂendorsed by the Judicial Council for the Fifth Circuit will
; create two dlstrlcts each wrth as many flllngs as any in the
% nation except the Ninth; 7 ”
) % : 'WHEREAS, attention to proper court managemeht, fiscal
S efflclency and contlnued publlc access to the channels of appeal )
§ in the federal system compel thls d1v1slon.‘
e NOW, THEREFORE, BE IT RESOLVED by the Attorneys General
5 of the States w1th1n the qeographlc boundarles of the Flfth
; Circuit: ‘ Yo ' o ) .
: é 1. That the Congress of the Unlted States is urged to
% enact S. 2830 d1v1d1ng the Flfth Clrcult 1nto two clrcults, - i
§ the Flfth w1th headquarters in New Orleans and composed of the a } A
‘ states of Lou1s1ana, MlSSlSSlppl and Texas, and the Elevench
’ix v | w1th headquarters 1n Atlantauand composed of the states of
k ; Alabama, Florida and Georg1a.Au{ ' ‘
’ b . 2. That a copy of this resolutlon be sent to each member
‘ i of the Congre551onal delegatlon of the states herelnafter
‘ "’ ° : i de51gnated and to each of’ the judges of the Clrcult. ‘ . '
,7‘ : g ‘  Dated thls v[l day of ,(f];xlzk/f _ ' ';l1986.
L W ~z/_ T
a . N : : ,‘ / -
=i o CHARLES A. GRADDICK | ;
: Attorney General of Alabama
5 v -
. ; KE i
: ) {
S A : ) ‘ n o
o ,~',t'
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" to,be kno‘g\n as. the Eleventh circuit; and

) consxsting of forty-one judges ‘in the States of Alahama,

. Congress to pass legislation to effectuate the division; ,‘

: of the preaently existing Fifth c:.rcuit as proposed by the

; legislation for the accomplishment of such division as soon as o

: of May, 1980.

S A b e e 4 et AL S

Texds, with headquartera in New Orleana, tor be known u the e
Fifth Circuit; the other to be composed of the states ot
Alabama, Florida, and Georgia, with ﬁeadquarters in Atlanta,

WHEREAS the bankruptcy judgea of .the Fifth Circuit

Florida, Georgia, Louisiana, Miss:.ssipp:., and i’exas met_

the Circuit Judicial Conference on Hay 21, 1980 at vhich
thirty-six bankruptcy judg'es were preaent and unanimcualy .g
voted in favor of a resolution to strongly snpport and endorse
the concept of dividing the presently existing Pifth Circuit ‘
as proposed by our Judicial Council for: reasons well known to

the bench and bar of our region of the nation for a number of

years ; and

W‘HEREAS, we find'it in the public interest to urge the

RO
’ R

~BE I’I' Rasor.vanthat we herebfapprovethe d‘i‘vision :

Jud:.c:.al COuncil of the United States Court of Appeals for E
the Fifth Circuit and we join thh our circuit judges to request: T

and petition the Congress of - the Um.ted States to enact approptiate i

practicable .

Unanimously adopted at Dal‘las, !l‘exas, this 213t day ‘

United states Bankruptcy Court

o : .for the Northern District of Georgia,

Nt E and at the Request of the Bankru, ptey
i Judges of the Fifth Judic:l.al Citcui.t'

i

Y

I

h
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o LT RESOLUIION‘_%i_

BE IT RESOLVED by the delegates to the 1980 Fifth Circuit Judicial
Conference assembled in Dallas, Texas, that‘

WHEREAS, the Judicial Council of the Fifth Clrcuit has unanimously
petitioned the Congress of ‘the United States to divide the Circuit into
two circuits, one to be=made up of the states of Mississippi, Louisiana, and

Texas to be known as the Fifth Circuit and the other to be made up of
the states of Florida, Georgla,and Alabama to be known as the Eleventh
Circuit;

WHEREAS it has become nncessary to the effective administration of
Justice in the vast area presently making up this Circuit that this division
be accomplished,-

‘Now, THEREFORE, the d‘aeg‘gtes to th’is?c.o'nference both judges and
attorneys do: hereby endorse the petition of the Council and urge that the
Congress act favorably upon it.

THIS May 21st, 1980.

DS

e m ik o Bt e
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-RESQLUTION .~ -

- WHE!REAS the Judicial Council of the United States Court of Appeals
for tﬁe rﬁjﬁjgcﬁzcuit on May 5, 1980, approved, by unanimous vote of
twenty—(f\our c:'.w;‘cuit> judges in active servibe, a ‘resolutti/on patitioning
the Ocn\g/:lr:ess .of the United States to enact legislation dividing the
pfe_sénﬁiy existing Fifth C.u:cult into two completely autonomous judicisl -
circuits, one to be cmposed of the States of Louisiana, Mississippi,
and Texas,. with headquarters in New Orleans, to b know as the Fifth
Circuit; the other to be camposed of the States of Alabara, Flarida,
mﬂ&mgm,wﬂnwmma&minmima,mbemMma;ﬂgzkmm@
C:'.fcﬁit; and “ ’ L '

| WHEREAS, the District Judges Association of the Fifth Circuit -
;:onsisting of one hundred and ten district judges in the States of’
Alabama, Florida, Georgia, Iouvisiana, Mississippi, and Texas strongly
| suppart and endorse the concept: of dividing the presently existing -

Fifth Circuit as prcposedbyour Judicial councJ_'l. fo‘r reasons well \
Imo_vmtothebenchandl.aar'ofc;urregionoftl‘lenationf .a.mnﬂ.;er‘
of years; and v \ q{/
 WHEREBS, we £ind it in the public interest to urge the Congress
, to pass legislation to effectuate the division;
BE TT RESOLVED that we hereby approve the division of the presently

. states Court of Appeals for the Fifth Circuit and we join m.th o cir—
cuit judges to request and petition the Congress of the United States

A

- exlstlng Fifth Circuit as proposed by the Judicial Council of the United -

to enact appropriate législation for the amatplis}mxent of such division - -

as soon as practicable. N -
. EE TT FURTHER RESOLVED that this Resolution kb forvardéd to the -

President, the'Attorney General, the Chairmen of thé House and Senate

Judiciary Committees, and all menbers of the Honse and Senate £1om

the States of Alabama, Florida, Georgia, Iowisiana, Mississippi and

Texas.

1

7 Unanimously adopted at Dallss, Texas, this 2ist day of May 1980.

Atﬁest: /s/ William S. Sessions /s/ William C. O'Kelley
e Secretary . s O . ‘President ]
. . Fifth. Cixrcuit

District Judges Association

N
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RESOLUTION ADOPTED BY THE BOARD OF GOVERNORS
OF THE AMERICAN BAR ASSOCIATION
- MONTEREY, CALIFORNIA -- JUNE 6-7, 1980

LIS

“BE IT RESOLYED, That the American Bar iation
~ Supports ‘the enactment of legislation'ggigg;§§¥zge
presently exgsting Fifth Circuit into" two completel
autonomous circuits, one to be composed of the statgs
9f Louisiana, Mississippi and Texas with headquarters
in New Orleans, Louisiana, to be known as the Fifth
Circuit, and the other to. be composed of .the states of
Alabama, Florida and Georgia with heaaquarters in -
~é§lan§i, Georgia, to be known as ‘the Eleventh
rcuit, g

"

RESOLUTILON

7 The‘lawyers éné SﬁaéeéicompfiSing the Alabama delegation
to the ?i?th'circuit Judiégal Conference, now in session in
Dallaséwﬁéxas, unanimously}endorse the divisio; of the Fifth
Judicial Circuit of the United States into two autonomous |
circuits in acqofdance.With the fesolution and petition to
Congress gdopted by the Fifth Circuit Judicial Council on

May 5, 1980.

Dated at Dallas, Texas, this 20th day of May, 1980-
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RESOLUTZION =

Ed s |

g
Be it known to all concerned that the attorneys and
delegates from the State of Florida to the Fifth Circuit
Judiciai COnference, now ﬁeing held in Dallas, Texas, unani-
moosly aoa'enthuéiastically endorsed the‘proposed‘division
of the Fifth‘Judicial'Circuit‘offfhe Unitedistates into two
separate and autonomous circuits in accordance with Fhat

resolution and petition to Congress adopted unanimously by

the Judicial Council of the Fifth circuit on May 5, 1980.

May 20, 1980 ’ .

: z/AWMML27%&méo

I

il i Secretary Pro Tem

N

&

By

/

a

- t6. the Prebldent, the Attorney General, the chalrman of the
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RESO L UTION

WHEREAS the Judicial Council of the United States .
Court of Appeals for the Fifth Circuit on May 5, 1980 approved,
by unaninmous vote of twenty-four cirecuit judges in active ser-
v1ce, a resolutlon petitioning the Congress pf the United States
to enact legislation dividinq,the presenrly existing Fifth '
Circuit ieto two completely autonomous judicial circuits, one
to be composed of the States of Louisiana,‘Mississippi, and
Texas, with headquerters in New Orleane} to be known-as the
Fifth Circuit; the other to be composed of the States of
Alabama; Florida, and Georgia, with headquarters in Atlanta,
to be known as the Eleventh Cgrcuit} and

WHEREAS the Delegates from the State of Georgia to the e
Fifth Circuit Jucicial Conference in Dallas, Texas, May‘18—21,
1980, unanimously support and endorse the concept d% dividing 4
the .presently existing Fifth Circuit as proposed by the circdit'
Judicial Council for reasons well known to the bench and bar of
our reglon of the natlon for a number of years; and ,

WHEREAS, we f£ind it in the public 1nterest to urge the
congress to pass legislation to effectnate the division;

BE IT RESOLVED that we hereby\unanlmouslyVapprove the
division of the presently existing Fifth Circuit as proposed by
the Judicial counc11 of the United States Court of Appeals for .
the Fifth Clrcult and we request and petltlon the Congress of the
Unlted States to enact approprlate 1eglslatlon foxr the acnompllsh—A
ment of such dlv151on as soon as practlcable. ; c k e;‘

¥

BE IT FURTHER RESOLVED that this Resolutlon be forwarded

ST

,Q
Housevand Senate’ Jud1c1ary Committees, and all members of the

House and Senate from the States of Alabama, Florlda, Georgla,
Loulslana, M1551351pp1, and Texas.

Unanlmously adopted at Dallas, Texas, thls 20th day

of May, 1980. ol . e p
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: " ¢ RESQLUTION

WHEREAS the.Judicial Council of tte United States
Court of Appealswfor the Fifth Circuit.on May 5, 1980
approved, by unanimous vote of twenty-four circuit judges -
in active service, a resolution petitioning the Congress
of the United States to enact legislation diviaing the
presently existing Fifth Circuit into two completely auto-
nomous judicial circuits, one to be_cbmposéd of ‘the States
of Louisiana,‘Mississippi, and Texas,'with headquarteérs in
New Orleans,lto be tnown as the Fifth Civrcuit; the other to
be. composed of the'States,of Alebama, Florida, and Georgia;
with headquarters in Atlanta, to be known as the-Eleventh
Circuit; ana ! ‘ N

WHEREAS‘the Deiegates<froﬁ the State of Louisiana
to the Fifth Circuit Judicial Conference in ballas, Texes,'
May 18 21, 1980, unanlmously support and endorse the concept
of leldrng the presently existing Flf%h Circuit as proposed
by the Circuit's Jud;clal Council for ;easons well known to
the bench end‘bar'of our'region of the nat%ﬁﬁ:ior;g/numberv'

»
o

of years; and
WHEREAS, we £ind it in'the4pubiic interest’to'urge'

the Congress to pass 1eglslatlon to effectuate ‘the d1v1510n,

. BE IT RESOLVED that we hereby unanimously approve the
division of the presently exmstlng Fifth Clrcult as proposed
by the Judicial Council of the United States Court of .
. Appealis for the Fifth'circuit and we request and petition

" the Congress of the Unlted States to enact approprlate

legislation for the accompllshment of such. dlv1sxon as soon

as practicable. »
BE IT FURTHER RESOLVED that this Resolution be for-
warded to the Presldent, the Attorney General, the ‘Chairman
of the House and Senate Judlclary Commlttees, and all
members of the House and Senate frgm the States of Alabama;
Florida, Georéia,wLouisiana, Mississippi, and Texas. .

Unahimously adopted ‘at Dallas, Texas, this 20th day

e

of May, 1980.. - ., g Z . ~ :
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r

T N0 o

45

THE ATTORNEYS FROM lesrssrppr AND DELEGATES TO THE
FIFTH CIRCUIT JuDICIAL CoNFERENCE, Now IN sEsston In Dartas,
TEXAS, UNANIMOUSLY ENDORSE THE DIVISION OF THE FIFTH JuprciaL
CIRCUIT oF THE UNITED STATES INTO TWO AUTONOMGUS CIRCUITS
IN ACCORDANCE WITH THE RESOLUTION AND PETITION TO0 CONGRESS
ADOPTED BY THE FIFTH CIRCUIT JUDICIAL CouncrL on Mav 5, 1980,

, ZLGJZ. Srapy ,
| noy a0, [ 4 €0

The attorneys from Texas and delegates to the
Flfth Circuit Judicial Conference, now in se551on in
‘Dallas, Texas, unanimously endorse the division of the
Fifth Judlc1a1 Circuit of the United States 1nto two
autonomous circuits in accordance with, the’ Resolutlon

and Petition to Congress adopted by the Flfth Circuit
Judicial Councxl on May 5, 1980.
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Judge JoHnNsoN. I would like to say this with regard to the
opposition that has been presented by a representative of a most
honorable and effective organization, the NAACP. With due regard
to the representative of that organization, Ms. Simmons, I submit
that the opposition that she-presents -is based upon unfounded
fears. The support that we lend to the proposed division of the fifth
circuit is based upon experience and actuality and not some specu-
lative fears. . ) . . .

I would like to deal for a few minutes with the first part of the
resolution that is.advanced-by the NAACP opposing this legisla-
tion. It says that-the organization-isvapprehensive about its chang-
ing a court of known quality for two of unknown quality.

There are two fallacies in that statement: First, the fifth circuit,
as it is presently constituted, is not the fifth circuit to which she
makes reference, having in the 1960’s and in the early 1970’s such

' a magnificant- record insofar as civil rights and the constitutional

litigation is concerned.
I don’t mean by that to infer that the fifth circuit as it is

presently: constituted would not be just as sensitive to constitution-

-al questions as the old one to which she referred, but I would

emphasize that the fifth circuit, as it is presently constituted, is not

...made up of unknown quantities or qualities.

They know, to use their words, the track record of the court as it

- was composed prior to the addition of the judges under the omni-

bus bill. Of the judges authorized by that bill that are now on the

fifth circuit court of appeals, three of them are Federal district
_judges with long experience, and all know their track record.

If .the NAACP knows the judicial performance of any judge in
the United States, they must be aware of mine, and I am one of the
judges that recently went on the fifth circuit. ,

Others characterized as unknown qualities are Renalda Garza
from Brownsville, Tex., a Federal judge for 15 years; Albert Hen-
derson, a Federal district judge frem Georgia and there are four
judges that came on within the first year that were State supreme
court justices, Tom Reavley, a State supreme court justice from the
State of Texas; Joe Hachett came on the fifth circuit from the
Supreme Court of Florida; Albert Tate, Supreme Court of Louisi-
ana; and Sam Johnson came from the Supreme Court of Texas, and
so they know what the performance of those judges has been, and
there is no basis for believing it will be any different on the fifth
circuit than it was from the positions that they came from. :

They should also:know the recent performance of the judges that
had no previous judicial experience, five of them, including one
that just came on. '

Another objection of the NAACP is to the effect that it is unwise

to divide the circuit because the full membership of the court and
the district courts under its jurisdiction has not as yet been deter-
mined. To this objection I would point out that 25 of the 26 judges
authorized on the fifth circuit are onboard. There is only one
vacancy to be filled. There is a nomination for that vacancy, a
black judge from Texas, but he has not yet been confirmed.

Of the 35 district judges that were added by the omnibus bill all
are onboard except 3, and that means there is 0.03 percent not

filled of the district judges that were authorized. So there is no

o ) . i i
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factual basis for the contention that no acti ho
C $ ] yald be taken b
this Congress until the full membershi acfmn " cout 5
tri{;t"courfﬁ has been determined., 'P o the court and the dis-
ou will not find a time except when some judge h t
senior status and some new judge is coming on; Jso %he gicuailil;{ 211%
thrllghtlrr%e 1s1 asbfull as it is ever going to be.
e 1inal objection of the NAACP is that the sam
affecting the fifth circuit also exist elsewhere and shoeul? (1)11:}: 1}1)13
coils1d§>red In isolation but as part of comprehensive legislation.
think we all agree that there is only one other circuit in the
country that_has_ problems even remotely similar to the problems
(1;1 the fifth circuit. I submit to this committee that the criteria for
d1v1d1ng: a circuit should be, first, a critical need. I think. we have
emonst‘xg?ted that that exists as far as the fifth circuit is con-
gﬁme(‘i;-;.’e must agree that it has also been demonstrated as far as
he ninth circuit is concerned. The second criteria: should be that
there should be a consensus as to how the circuit should be divided
a consensus bgt.ween' or among the organized bar, a consensus
;is(i)f:rcg; St;he judges on glm 00111rt that are affected are concerned
nsus amon iti i iy
cuIit lzelafn%e;t:ffected. 10ng the political representatives from the cir-
n the fifth circuit we have a consensus insofar as th i
flgl?rhls _concerned. We have a consensus among the j‘udegg;' g(?l‘? 1:}91;1
th circuit. We have .8 consensus insofar as the political repre-
sentatives of the fifth circuit are concerned. I submit that the ninth
cuﬁllét éifges nft ha‘;i 1;contsensus in either of these areas.
reiore, 1 say that action should be taken b
thE pxé)ﬁ).osfegdéwst}mhof the fifth circuit. en by the Congress on
_x-Lalet Judge John R. Brown opposed the division of th
c;rcult, c}unpg the; same period of time that I opposed it,o as aejliggé
gh_the circuit. Chief Judge John R. Brown asked me to present to
his committee a‘lettgr where he wholeheartedly endorses the divi-
Sl(i\ri of Iféhe fifth mrcu%vas it is presently proposed.
r. KASTENMEIER. We will be pleased i
make it part of fhe omre bleased to receive thai; letter and
[The letter follows:]
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L Tl o c o We have had almost a years experience now in the operation
UNITED STATES COURT OF APPEALS R R 7 of a Court consisting of from 20 to 25 active Judges. This has-
FIFTH .CIRCUIT - : ‘ - been a helpful and productive experience. Against +the clamor of

‘ ) R ) those who thought a Court of nine Judges was the maximum, I had

long, championed the view that, as Chief Judge, I thought I would

0
o
Tt
4
!
i
3
i
i3
{

. C S ; B . o : : be able to lead a Court of -as many Judges as needed by our work- !
h . e e e T ‘ 4 load. But from this ¢Xperience I can now see, as have all the i
) ‘ : o in S LR C Y Others, that by the nature ‘of. our work there comes a point when .
JOHN B BROWN August 13, 130" S « diminishing effectiveness sets
cincuir . : o e PR

: ,in, ‘both in the physical inability , f
: exks 77008 R p P L : EORTE . of handling the work, “but: mor wimportantly, in its quality. ' The !
| ‘ HousTaN, TEXER 798 ) ) i R ST G - | i output of published opinions' has, increased vVery substantially.
' : ) . . Do . ) : ‘ This poses the serious problem of monitoring this output by each
Judge who nust COntinue'to.bear the responsibility that collec~
tively, but through separate independent panels, we speak with $ A
a single voice to pronounce the law of the Circuit.

. . ) -er

norable Robert W. Kastenmei .
gg?tedbstates Hause of~$ep:es§n§§t1ves
Room #2232, Rayburn Office Building

Washington, D. C. 1‘?0510 »

SR AT

e he Fi Circuit’ :
i ””SP1¥t °£ the F%fth v e announce the rule for the Circuit on continuously expanding

‘ S . . . : L B important new areas.
; L . enmeier:: e - : S ' i
b . My dear Congressman Kast s ’ L

, . T L ‘ This covers two parts. fThe first is the-censideratidn
; ‘ ' : : Frank M. | = . ; ) S . . o .
i : . ; ou this letter through Judge Fi teras . » each day of the flood of pink slip requests —- T received 12
| : h L amJienééﬁg {guone of ‘the principal spokesmen fox ‘the £y : of the “"pinkies" today ~- and the processing and voting for or
, : Jdohnson, A

in hi ion“before
Judges of the Fifth Circuit, for use in his presentation®“befc
udges of .t} !

U . Te80 . ‘against en banc.. The second is.the‘préparation‘for, and partic-
| your Committee now scheduled for August 22, 1980. o a .

- ipating i, the hearing of cases voted for en banc {with or with~

N ‘ . ] 0 s 13 . ) ; ‘
o - 95 vedrs . out oral argument) and the adoption of-opinions. This 1s expensive :
Because of my ‘long.service'on the cQurth(néxén:;:tyk;svzzws o ‘ ¢ in travel/subsistence costs, extravagant in the consumption of é
o PO . Chief Judge) I am hopi =ad . ‘ i " judicial manpower, and frequently not very workable. i
including 12 1/2 years as iders the bills (one already o . , . 3
e ngress considers e e i E ;- in - J - : s Cn : . L. : ;
mlght“b?‘hiizfgin:iégzighvseVeral-nearlY 1dent%¢ai giiiiiiniﬁgs , 5 Twenty-five Judges (with an accompanying minimum staff) meet ﬁ ;
passed 1“'1. for restructuring the present Fift c S ~three times a year for a five day session to consider and decide- ! !
w0 Cireuits, the "hew’ Fifth and the new Eleventh. e | L1 0 i pEing that ces. “Woroe, ine neokz S ! ” ‘
W : - T o i o Capl : panels X 8 = cou ear cases. orse e decision i !
S § , . Jpp i the split . ane L3 >€, : , : H ;
‘ _ ©  The problem of the size of the Fifth Clgggltwgzgm'the sery,. o L , A is just the beginning as the Judge named to write the en banc ”
¢ ‘ ) LB ;. it h been around since 1 . T - opinion struggles to write, and then attaln,fa-majorlty. Inevitably {
i & ifth Circuit has be A . ‘have strongly. |
& of thes long with five or six other Judges I ha !
~ ] beginning a

’ ’ times before . o Fiii produces four,jfivihorfgixipartial cgncurggnces/diﬁsents, in . i
: ; . .it. I have appeared many ) . . . - ¥hole .or in part, wit € tinal outcome depen ing on what comes
‘ '+ opposed any such split both the! Senate and- the House, t%?, : iz j in on the morning mail. i ‘ L :
T '~ Congressional colitteeshoirig s before Chairman Roding's ‘& . . S v ” '

i i e T T S by : : ' » L ' . i o :
i last,zi :hegidbilggo;hg very»agtive part in the hearings of D Nor can these problems be avoided by a continuation of the
3 - .committee, ; FERER ‘

|
‘ ; ; ; ?
i St Nl ircuits. Unit "A" or Unit "B" structure we have adopted pending a . 15 !
N el sion of the Circuit : . . Ve : LR i
) | © the Commission on Revi ‘ e S - e Congressional split, Under § 6 (Omnibus Judgeship Act) ik is | b
i these years of persistent opposition, I hige‘agfh ‘ #
i - ite X oL P R TELP iastieca h
; ‘only 2§§§;Zg my views, but I have,J9tn§§d§g§h§§1§§§§§mou§1y co I
f - . ¥ N ) $ cul es: L)  eled 4 e L . - i
! all of the OthirtﬁCtégﬁgiéighegtgblish two' completely autohomous “ . f
; b ’ 3 tha e " . S B e . ; o
o § ‘requesting it Courts for the six states now served by the o i
“ separate Circuit . : 3 ! I
Fifth. B & ; | b
e = - i
v T
0 /“‘ I Q ks it ;
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clear that the Circuit must speak as one. ' Every Judge in each
division remains responsible for the output.of all- the Judges
whether in or out of his/hér Unit. And of course, -‘the en banc :
process remains as described. = = - } = e

aApart from the pride which all of us, new and old, feel
from being an active member of, and participating in, the work
of the Fifth Circuit as it is known to the ‘bench and bar, scholars
and students, and the disappointment that this rich tradition will
end, there are, in my judgment, no reasons which outwe#gh' these
factors which have such an immediate.impact on the quality and
quantity of our production. There is, 'of course, the spectre ‘-
of what a split, rather than an expanded Court would do in soecially
sensitive areas in which the Fifth Circuit has spoKen s6 plainly.
This has been raised every time the question of the split of the
Fifth Circuit has come up. At the last hearings before Chairman

Rodino, Judge Wisdom, a distinguished senior Judge of this Circuit, -

answered Congressian Wiggins emphatically that this was a false
issue. Subsequently, .Judge ‘Godbold ‘acting for all of the Judges
of the Fifth Circuit filed with the Committee my formal statement
in which I once again asserted that there is no basis for this
charge in any way. k U i IS

Of thé. 26 'Judges authorized we now have 25, everyone of whom
comegs. from diverse backgrounds, business and professional experi-«"
encé, learning and ideologies. For those who 'try to catalog the
actions of edgch of these Judges -- either alone or in conjunction
with new or sco=called older Judges, or a mixture of both; in panels
or in.en banc gases -- indicate no single bent except -- and ‘the
exception is a very important one -- each is an independent Judge

sworn to do the‘Qudge‘s duty as each Judge sees it. Unless Judges
. are to be picked ‘by the pre-announcement of their decisions =- and

T know of no one wiio would responsibly contend for this —- whether
the Court ought or ought mot to be divided into two separate

‘circuits. should not depend upon the so-called performance or action

of anyone or more or all of 'them in - ‘any particular type of case
during a . supposed trial period. ' R o

To the suggestion that this is not really a regional problem
of the Fifth Circuit but is a national one calling for national
resolution I would only remind the Committee that this was the
principal functicn of the Circuit Revision Commission. After -
two years they found problems only in ‘the two cirtuits of the

RO

g
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Fifth and the Ninth. All of the Judges of the Fifth Circuit
now agree that the hope expressed in § 6 cannot be attained

gnd ?here seems to be little reason why the attainment of
justice under law of high quality for the nearly 40,000,000
peoplg of the Fifth Circuit should be delayed while considering
the diverse and unique problems of the Ninth Circuit.

Years later, but not too late, I support e
the proposal to legislatively divide us.
Committee's full support of our unanimous

myhusiastically
gncopnrage the

JRB:np

~ Judge JounsoN. Circuit Judge Joe Hatchett, the blaci; judge to
whom I made reference a few moments ago, has presented to me as

a courier for him a letter supporting the division of the fifth
circuit.

I would like to emphasize one portion of that letter and ask

permission to enter it in the record. He wrote:

“I join those who are deeply concerned about creating a new fifth
circuit court of appeals without any black Representatives. I sup-.
port the plan, however, because this is a matter that can be”, and I

might add should be, “addressed outside the framework of ouy~

p‘:}'pposal to split the present Circuit.” ,
| He continues: “While 1 understand the apprehension caused by

some persons by two ‘new courts,’ I do not believe their fears are
well-founded. The two courts that will emerge from this division
will probably be no different from the existing fifth circuit”. =
g‘wlAnd‘ 'thep ﬁpally, a new U.S. district judge, a black judge, U. W.
Cl}amon,i Birmingham, Ala., writes and asks I request permission to
enter his letter in the record. He says in part, “I was one of the
vigorous opponents of the proposed split of the fifth circuit court of
appeals as embodied in Senate bill 11. In my capacity as president
of the Alabama Black Lawyers Association, I testified before the
subcommittee opposing that measure.” He says, “I am now equally.
corivinced that the division of the circuit, as embodied in the pend- ”
ing legislation, will not adversely impact on civil rights cases in
either of the proposed new circuits.” :

I'request permission to enter those letters in the record.

INI,Ir,.; KastenMEeIER. Without objection, those two letters will be

received.

[’];;[‘he letters follow:]

i
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U.S»Court oF AppeALs, F1FrH CIRCUIT,
Tallahassee, Fla., August 12, 1980.

Hon. FRANK JOHNSON, dJr.,
U.S. Circuit Judge,
e ‘ : b inf d th tr hearings on the proizosed
Jupce Jomnson: I have been informe at hearin _
di\]?isglrll of the Fifth Circuit Court of Appeals will be conducted on August 32 It is
good to know that we may get approval of this matter before Congress a Jo?rns.
I have reviewed the reasons which prompted the court to petition Congress };)r a
division, as outlined in the court’s submissions to Judiciary Committee Mem eyfé
and find those reasons as valid today as on the date I joined the courtf in hl
unanimous decision to take this much needed action. If anything, my : qrt;t ﬁr
experiences with the court, over the last three kr.nonths, convince me that it is in thie
best interest of the people of the s.,gilrthern region of the United States to have this
ted as soon as possible. ) L
dl‘flf;ggecgggxlleattention to so?ne of the objections that have arisen to the division. %
join those who are deeply concerned about creating a new Fifth Circuit Court hgs
Appeals withotut any black representation. I support the plan, however, becauslc'ett:th
is a matter that can be addressed outside the framework of our proposal to s% i ! e
present circuit. While I understand the apprehension caused some persons by wvivlci
“new courts,” I do »ot, believe their fears are well founded. The two courts that wil
emerge from this division will probably be no dlt:ferent from the existing Fift
Cercl%g(')ugh I will not be able to attend the hearings, please feel free to state my
position on this matter.

Sincerely, ‘JosepH W. HATCHETT.

... U.S. DistricT COURT,
. NoRTHERN DISTRICT OF ALABAMA,

" Birmingham, Ala., August 18, 1980.
Hon. Frank M. JOHNSON, N o 7 LR
Judge, U.S. Court of Appeals for the Fifth Circuit; v R
Montgomery, Ala @ @ Vou will probably recall that roughly three years ago, I

Jear Jupce Jounson: You will probably recall that roughly three yes !
walg ;\ne’of th: vigorous. opponents of the proposed split of the F;fth Circuit Court 1<1>f :
Appeals as then embodied in Senate Bill 11. In my capacity as. President of the
Alabama Black Lawyers Association, I testified before the ‘Subco.rnmlttee. on Monohp-f
olies and Commerc¢ial Law of the House Judiciary Committee in opposition to_the
measure. At that time, the Alabama Black Lawyers Association was deeply t}roubl.egl‘r.
by the proposed manner of dividing the circuit—with two states (Texas and :Lot_nsg
ana) comprising one circuit and four states (Mlss1s:51pp1,_Ala_bama,' ‘Georgia, f?n
Florida) comprising another. We felt that the proposed split would adversely a ei:lt

the cause of civil rights and civil rights enforcement in the states of the Deep -South .

"I am now equally convinced that the division of the circuit, as embodied in the
pending Senate Bill by Senator Heflin, will not adversely impact on civil nghts
cases in either of the proposed new circuits. Indeed, the current proposal for divi-.

sion, if'implemented, will likely have the salutary effect of reducing the. two-year-

:me lag between the filing of a notice of appeal and the disposition of the .appeal;
.g%%nfgmg"?htra@circuit cgonﬂicts;fand obviating the nghtmans}x ;admmlstrgtﬂ/e
| problems of convening an en banc court of twenty-six juages. The judgment which

express herein is based on my experience as a civil rights lawyer w1th substantial

practice in the Fifth Circuit during the past three years.

Congress. - o
Very truly yours, P RN S

- Judge Jounson. That concludes my presentation and Iwelcome
_ any questions from the committee. IR
[Judge Johnson’s statement follows:]
PREPARED STATEMENT OF FRANK M. JoHNSON, JR.

I am Frank M. Johnson, Jr., of Montgomery, Alabama. I have been a member of
‘th£ E:II,Tnillii:ercii Iétates Court of Appeals for the Fifth Circuit since July 1979. 1 servgd as

“Please feel free to communicate my views to the appropriaite qomtnitteég Qf thejl

U, W.CLeMON,

yery
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a United States District Judge from 1955 to 1979. This means that I am now
completing a quarter of a century as a Federal Judge in the Fiith Circuit. During
this twenty-five years sitting as a district judge, as a member of three-judge courts,
by designation with the Court of Appeals, and as a Fifth Circuit Judge, I have had
the opportunity to and have become thoroughly familiar with the functions and the
operations of the Fifth Circuit Court of Appeals. My presence here today is as one of
the designated representatives of the Judicial Council of the Fifth Circuit to present
to this Committee, and through this Committee to the Congress, the Council’s views
on pending legislation concerning a division of the Fifth Circuit and the creation of
two separate and autonomous circuits. ' :

I express to Chairman Rodino, Congressman Kastenmeijer and the other members
of this Committee the appreciation of the Judicial Council for permitting its official
position to be put before you through its designated spokesmen.

As all of us are aware, this is not the first time a proposal to divide the Fifth
Circuit has been considered by the Congress. To. put what I have to say at this time
in proper perspective, I believe it is appropriate to state that I have actively opposed
each of the several previous attempts to divide the. Circuit. When a division was
originally proposed, several years ago, the basis for my opposition was a firm belief
that the proposed division would have a substantial adverse effect on the disposition

~of cases in the Fifth Circuit that involved civil and constitutional rights. The last

proposal immediately before the one now under consideration (in 1977) was for a 4-2
division of the six states comprising the circuit. I did not believe such a division was
either philosophically or geographically in tke best interest of the federal judicial
system or the litigants in the Fifth Circuit. At the time I came on the Fifth Circuit I
had reservations as to the implementation of Section 6 of the Omnibus Judgeship
Act which, as you know, authorized the Council to create administrative divisions
within the Circuit. In September, 1979, I, along with several of the other members
of the court, requested the Council to delay creating the administrative divisions
until we had more experience at attempting to function as a twenty-six (or twenty-
four at that time) judge court. By spring of this year it had becomie evident to all of
the members of the Council that, for several substantial reasons, a complete division
of the Circuit was necessary. : . .
This being clearly evident to all, in formal Council meeting on May 5, 1980, the
judges of the Fifth Circuit—them twenty-four in number—unanimously joined in a
petition to the Congress: as follows: .

PETITION TO THE CONGRESS

The undersigned judges in regular active service of the United States Court of
Appeals for the fifth Circuit respectfully petition the Congress of the United States
to enact legislation dividing the presently existing Fifth Circuit into two completely
autonomous circuits, one to be composed of the states of Louisiana, Mississippi and
Texas' with headquarters in New Orleans, Louisiana, to be known as the Fifth
Circuit, and the other to be composed of the states of Alabama, Florida and Georgia
with heddquérters in Atlanta, Georgia, to be known as the Eleventh Circuit; -

Mr. Chairman, I request permission to enter a copy of this petition, and a
fumj:rln%ry of the reasons, as advanced by the Council, that justify the requested
egislation. '

Ass you are aware, under 28 U.S.C. § 332, the Judicial Council is composed of all
circitit judges of the Circuit in regular active service, and under this section it is
responsible for ‘“the effective-and expeditious administration of the business of the
courts within its circuit.” Necessarily the Council is intimately familiar with all
affairs of the Court of Appeals. Year in and year out the Council performs its duty
of oversight of the Courts of the Fifth Circuit, including the Court of Appeals.

The Court of Appeals for the Fifth Circuit is presently authorized twenty-six
active judges. In addition, it has ten senior judges who are active in the work of the
Court. This makes the Fifth Circuit the largest appellate court in the history of the
Repuyblic. The size of the Court itself now creates problems which make unduly
burdensome, and in the opinion of many of us seriously impair, the effective
administration of justice within the Circuit. , : .

Geographically, the Fifth Circuit, composed of six states, is huge in size extending
from: El Paso, Texas, to Miami, Florida. The tctal population will likely reach
40,000,000 in the current 1980 census. Prior to the passage of the recent Omnibus
Judgeship Act, the Court had 15 judges which number was increased to an author-
ized 26 judges, almost double the previous number. This number of judges, as the
Congress determined, was fully justified by the tremendous increase in the amount
and nature of the litigation filed annually with the Court. . : : _

The numerical size of the Court tends to diminish the quality of justice. Citizens
residing in the states of the Fifth Circuit, and especially litigants and lawyers, are
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i ' ith a maximum degree of reliability what the law of the Circuit
iesl.lt’i?lll?edfggelzglogorgmment now finds itself involved more and more in litigation ;il
the federal courtsr Thus, predictability in the law of the Circuit is most essentlrt.
Accordingly, there must be uniformity in the application of the law by the Court,

- egpecially since it does not generally sit as a body en banc but only in panels of

’ j . the Court now approaches 2,250 opinions per year, it becoxpe:s_ even
glgfg {hq?f%c?iltA:ﬁso preserve unifor?nity in the law of the Circuit.! The possibility t?}f
intra-circuit conflicts is extremely great and, in spite of all our efforts, OC%H‘S 1v;v1
regularity. The only sanction for such conflicts is resort to en banc considera 1011i
With a twenty-six judge court this is a most cumbersome, time consumlgxg an
difficult means of resolvin% lawsuii:ss..d Incg_easu}gly, tlllgeéxinstai;x;})sefs of the bar are

itioning the Court for en banc consideration of pane . . 7
pe%ﬁgnsxgeg of our Court is inextricably involved with its en banc function. Thert(;ourt
performs its highest duty when it sits en banc in cases of exceptional importance,

ing isi i i ) igni i f national
- invol decisional conflicts between its panels or significant issues of 1 :
i)%‘lllc::;l %%e find: that it is virtually irapossible to carry cut our en banc function with

twenty-four members.® Inevitably;:as the size of the Court grew the necessity for en

sideration grew too. : / .
ba'lI‘lﬁ:I%nhave been gsilggestionsthat present:statutes allow an en banc court c%niiln-
tuted of only part of the judges on the Court. Such suggestion cannot be gqul a g
implemented. Any such arrangement will create one group of elite judges rt?énht
another group of second class judges—not authorized to sit on the most impo:

ing before the court.* . : i

caigl?{:\(r)vgta, gthe judges of the Court, who are charged with the duty of preser\g}ng
the rule of law in the Circut, are required to study and absorb alsl of the pgé)sdlleg bion
of all of the judges, that is, their written opinions for the Court. ThJs in ;1 le fl:ha‘
tremendous task. Additionally, each member of the Court must examine of the
petitions for rehearing en banc, a chore of real magnitude but a vitally necessary

on’(Ia"he impact.of thisAgrea\at volume of work on the district judges is also serious. The

125 district judges of the Fifth Circuit are required to keep abreast of the law of the .

ircui i w virtually impossible for a district judge to read and consider the
ggi‘;lil;gslgflilﬁoCoYll:tt whi{e, atp the same time, keep,ing the functions of the district
rent. o
co%l}'fuzm;;he time and efforts of the Fifth Circuit judge are used to the utmost. Aré
ordinar’y working day is impossible since hours must also be spent by the judges a
home, on the weekends and holidays merely to keep abreast of what is going o;tl; in
the Court. While the quality of the decisions of the judges is very hlghl’) lthls
inevitable that the quality will eventually diminish if no relief is granted | Ydi’ e
Congress. However, it must be emphasized that the compelling necessity for divi tﬁg
the Fifth Circuit into two courts is found, not for the ber_quit or co_nvgmenc% of tk te
judges, but for the benefit of the citizens, attorneys, and litigants within the Circuit.
r example: . )
FoFirst; tﬁere are obvious savings. of unnecessary expense that will come from
smaller.geographical areas, and shortened lines of communications and transpohrtg-
‘tion, The federal treasury will be saved the expense of transporting judges and t1 e;r
staffs all over the Circuit from West Texas of South Florida. The cost of appeals to
litigants now includes the time and expenses ‘of their counsel traveling far dlstgna(ielas
for the purpose of presenting oral arguments. As a matter of record, practic (iy
every state bar asseciation within the Circuit has adopted a resolution recommend-
i ivision of the Circuit. v : ' :
m%:chll‘c’ll,stl;}aré will be a savings from eliminating the number of copies of every-
thing that is done. At the present time the writing of one letter or the sending fc‘>f a
document by a judge must, in many instances, necessitate copies to twenty-four
other judges., P o , : stion. A
ird, savings will occur form eliminating duplication on the en banc function. .
co:ﬁltl 1;)(} tstxllltlg-six judges, each with three law clerks, involves over 100 highly paid

1 For the twelvé month period .Which ended June 30, 1930, the Court. of Appeals for the Fifth

ircui ,24 itten opinions. The balance of the cases were disposed of on the Summary
gggﬁlgaf;lfgnztg gavg; of thege involving intricate legal questions but not necessitating extensive
treatment by written opinions. » L C 1o emtics Coust o

2 ost 12 percent of the cases decided by panels in 1979 were received by the entire Court t
detﬁrlmnigi if alr)leianc consideration was to beﬁlad. At tgle present time, our en banc casgload is

; ' ding before a federal appellate court. o
thf \%gggﬁsaltvgvirbfeﬁawlggan en banc court since the twenty-fifth member of the Court was
d and sworn in last month. . . = :

conr;naial?:l problem exists with respect to the oJ udl-cal Council.

5This will approach approximately 10,000 pages this year,
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people, all of whom are generally involved to some extent in monitoring the law of

the Circuit; and the judges in requesting and voting on cases to go en banc. To cut’

the load in two halves would cut the duplication in half,

The Court is sensitive to the concerns expressed in the Congress on the prior
occasion when consideration was given to a proposal to divide the Circuit in a
manner different from that as now proposed.

We represent without reservation that as now constituted the Court can be
divided into two three-state circuits without any significant philosophical conse-
quences within either of the proposed circuits. :

The Congress, if it acts favorably on the proposal of the Court, will not be creating
two small circuit courts, After division, each circuit's filings will be as great as any
circuit in the country other than the Ninth. '

The Congress, anticipating that size and numbers would be a problem, attempted
to provide some means of relief for the Fifth Circuit in the Omnibus J udgeship Act
of 1978, The Court has taken advantage of the authority conferred by the Congress
(in Section 6) in that Act. However, the administrative action taken by the Court is
completely inadequate and in our judgment no adequate remedy can be effected by
administrative means. ‘

As stated earlier, we have now unanimously concluded that the Conimission on
Revision of the Federal Court Appellate System was right when in December, 1973,
it recommended to Congress that the Fifth Circuit be divided into two separate and
autonomous circuits, '

The proposed division now under consideration has extensive support throughout
the Circuit.” Among those oups that have unanimously endorsed the division of
the Fifth Circuit are the ttorneys General of the states within the geographic
boundaries of the Circuit, the United States Magistrates of the Fifth Circuit, the
Bankruptcy Judges of the Fifth Circuit, the entire delegation (lawyers and judges) to
the 1980 Fifth Circuit Judicial Conference, from each of the six states comprising
the Fifth Circuit.

Mr’.] Chairman, I request permission to enter copies of these resolutions in the
record.

There will, of course, be problems incident to the separation of a whole into two
parts, but no unsolvable difficulty is anticipated. There is now available in Atlanta
a building ideally suited, with some renovation,? for the headquarters of the Eastern
Circuit Court (11th) as proposed. ‘

at we now ask is a solution to the problems herein outlined through the
cooperative efforts of Congress and the Court. These branches of government are
separate, but they exist together in a symbiotic relationship. We are mindful of the
concerns of Congress and we believe that our petition, adopted unanimously by the
Court, gives full consideration to those concerns. We know that the Congress is
mindful of the needs of the administration of justice and will act for the best

intertests of all of the citizens and institutions of this vast and important part of the
country.

Mr. KASTENMEIER. Thank you. N S
First, I think you have covered the subject quite thoroughly. I
don’t think I have any questions personally to ask of you other

than if this does become law wouldn’t you have some feeling of

¢The cases filed in Texas, Louisiana and Mississippi (the proposed Fifth Circuit) for the 12
month period which ended June 30, 1980, were 2,301. The number of judges will be 14.

The ‘cases filed in Alabama, Georgia and Florida (the proposed Eleventh Circuit) for the 12
month period which ended June 30, 1980, were 1,919. The number of judges will be 12,

It should be noted that “in the last two years .and since the Omnibus Judgeship Act was
passed, we have had a 21.3 percent increase in filings. Our increase in filings for Jjust the last
statistical year (which ended June 30, 1980) was 11 percent.

The impact on the Circuit Court's workload from 35 additional district judges must be
considered, The known and anticipated increase of 40 new appeals per each new district
judgeship is based upon the national as well as the Fifth Circuit average of appeals per district
Jjudge, During the judge's first ayear‘our' experience-based estimate is 10 new appeals per new
Judgeship, 20 during the secon year and 40 during the third year. This means that by 1982
filings of appeals with our Court will increase by 30.8 percent over 1979 filings: 1979, 4,113; 1980,
4,330; 1981, 4,680; and 1982, 5,380. ' : i

7 As you are aware, the Senate in S, 2830 has unanimously approved the three-three division
that the Fifth Circuit Council requests. The Senate Bill provides that the “. . . Act shall become
effective on October 1, 1980.” We note that H.R, 7665 provides that the effective date be July 1.

The Council respectfully suggests that October 1, 1980, is a preferable date. ,
¢ This renovation will be required whether utilized ‘as a court building or for some other
purposes. ; »
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' ' uds i rth to the
ilt . doning Judge Coleman iand Judge Ainswor X
%:rlllt‘l:era'gla;'t:y of %he Texa}nsghsezla{azﬁtmg )i(tm\;?ﬁlfi) f:oar:ll ;1;31;; s g
Judg son. I don’t thin e guilt _any m ;
pai?gt%lzg %??s Judge Coleman’s and the judges I:n Texas, because -
they favor this division as strongly as I do, Mr. Chairman.
Mr. KasTENMEIER. Oh, 1 understand that. o

Judge Ainsworth? o |
‘ : WORTH, JR., JUDGE OF
TIMONY OF HON. ROBERT A. AINS | ‘
TE?I‘HE U.S. COURT OF APPEALS FOR THE FIFTH CIRCUIT

Judge AINSWORTH. I thank you for the Opportlinity of appearing

he?ic‘;gga}(;hnsw has made a magnificent statement, a compelling

_one, and its logic is irresistible.

i : d not try to repeat
fill in a few spaces here and there an try,
leavgcl)::zl%a; said, because I endorse everything that}llme s_ald..t o

I have been a Federal judge for 19 years, 14 on the circur
istrict court. - . o |

anl%iignyetaggsdfgo‘min ?\'Iar,ch 1971, the Judicial Conference of 131%
United’ States approved for %rangani@ta.l t;co gozg;(;efs‘?v ﬁigﬁci)alamseﬁl ea][1 ,

i i : ittee on Court Administration, vhich 1 was
gﬁgigfnlg ngn gsl:ablish a commission to study the division In the

i : f the various circuits. .
U%ﬁzdg;:rfr‘ilsisgion was appointed, four members by tlg: 111}':3318?1111:%

four from the House, four from the Senate, and four by the

Justice. Numerous hearings were held resulting in a report which I

hold in my hand, and which recomn}ended geographical diviSion of
only two circuits, the fifth and the ninth.

It said of our circuit that the case for realinement of the geo-

i jes is C ' ing. Its prime recommen-
cal boundaries is clear and cqmpglhng ‘ men-
ﬁﬁ%ﬁcﬁr division of the fourth circuit was thga .sam:;a a:-}x1 ;lsﬂgogle
tained in the bill pending before you today. Two circuits s

- constituted of the present States of the fifth circgit in the manner

in your bill. L C .
Sh?t??vas gointed out by the Commission in its report h'om Whlch‘ I
B k \‘ i ‘ tion .inevitably result

i f administration and of 1.nternal operation .inev
Wi%ﬁrls%u?agggb;elg:ugt, ?Jarticularly _when the Jnges are as va@ely dispersed geo-
graphically as they are in the fifth circuit. ; ; ,

So we have had the recommendation of the Commission since

1973, which began by. a study made ‘by.the Committee on. Court
inistration on the $ubject 9 years ago. R
A(}I‘I?itami‘g:dl is much more. }f\cué?t I::od.ay' t:’?? b%s g{:tse t;::g.' mT‘gi
i i " the fifth circuit.
geographical alinement of , b e of appeals
i ities of - t. change. When the courts
yield to the 1 gt diate appellate system, there
were establishedrin 1891 as an intermediate app et i
lv about 8 million people.in the fifth circuit, a )
“}Tzzgs%%grgzthe figure estimated at 40 million, 5 times as many

people in thecircuit. Of course, great economic growth has gone

i ulation increase. |
al(’%lllgev?glht}é?rggi, is the largest of -the TFederal appellate courts,

and has one-fifth of the total cases of.the 11 circuits.
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It is obvious that the geographic alinement of 1891 is not suited
to the needs of 1980, and that it is in the public interest to divide
the fifth circuit into two separate circuits.

I won’t repeat what Judge Johnson has stated so well that we
will be a more efficient and effective court by a division, since it
seems almost self-evident. The difficulty of managing a 26-judge
court in the vast territory of the fifth circuit should be apparent.

You have heard the reference to the intracircuit conflicts in the
fifth circuit. You would have to sit in one of our en banc confer-
ences on, for example, a simple matter involving a search and
seizure in a narcotics case, and realize when you have 26 judges to
speak, if you gave them 10 minutes apiece, add that up and see
how long the discussion will last on a single case.

As Judge Johnson said, we can’t cut a judge off in conference.
We can’t tell him when to stop. A judge couldn’t be told that.

The most important thing from the viewpoint of litigants and the
bar, is that there is no stability and predictability in the law. The
importance of the Federal courts of appeal as courts of last report
is likewise important. The Supreme Court of the United States
reviews only 2 or 3 percent of the decisions of the Federal courts of
appeal and, that being true, as judges of the largest of those courts,
we believe it is imperative that this division of the circuit occur

withcut delay. '

The bill pending before the committee is a good one, much de-
sired and the strong support which it has is virtually unanimous,
with the exception of the opposition of the NAACP.,

Let me briefly comment about our friends of the NAACP. Natu-
rally, we are proud to have an organization of this prominence say
that we are the best Federal court of appeals on civil rights issues
in the Nation, and we view this as a recognition of our court being
especially sensitive to individual rights.

I know in my own case that I am glad to say that when I was up
for confirmation of my appointment by President Kennedy, to the
district court and later by President Johnson to this court, I always
had the active support of the Louisiana council for the NAACP,
?r}d (fihe late Mr. A. P. Tureau, its attorney, who was my good
riend.

We feel that the resolution of the organization opposing the
division of the circuit is misguided and based on misapprehension.
So we would say to those who regard our court so highly that they
should reciprocate by trusting us. ’

Good relationships are built on trust. We urge that you trust our
judgment that the quality of justice is now diminished in the
present large court, that it is extremely difficult to carry on under
present conditions, and that the people in the best position to know
this are the judges of the court themselves. ,

Our judgment should be trusted that the judicial philosophy of
the two courts after the division will not differ from what it is
today and that there will be no loss of sensitivity to constitutional
rights. We think we have merited the trust of those who do busi-

ness with the court and that trust can best be exemplified by
supporting the existing legislation. B

[Judge Ainsworth’s statement follows:]
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PREPARED STATEMENT OF JUDGE ROBERT A. AINSWORTH, JR.

I am Robert A. Ainsworth, Jr., Judge of the United States Court of Appeals for
the Fifth Circuit for the past 14 years. Prior fo that time I was a United States
District Judge in New Orleans for 5 years. I appear on behalf of H.R. 7665, which is
supported by all of the active judges of my court. , ,

More than 9 years ago on March 16, 1971, the Judicial Conference of the United
States approved for transmittal to Congress, a recommendation of its Cornmittee on
Court Administration of which I was then Chairman, to establish a commission to
study the division in the United States of the several judicial circuits. Congress
passed the bill pursuant to which a distinguished group was appointed to the new
Commission on Revision of the Federal Court Appellate System. The Commission
was composed of sixteen persons, four appointed by the President, four members of
the Senate appointed by the President pro tempore of the Senate, four members of
the House of Representatives appointed by the Speaker, and four members appoint-
ed by the Chief Justice. After numercus public hearings the Commission made its
written report to Congress on December 18, 1973. The Commission found, among
other things, that “[T]he case for realignment of the geographical boundaries of the
Fifth Circuit is clear and compelling.” Thus its prime recommendation as to the
Fifth Circuit was that it be divided into two circuits, one to be composed of the
gtates of Texas, Louisiana, and Mississippi and the other of Alabama, Georgia, and
Florida. The Commission also pointed out-that ‘‘Serious problems of administration
and of internal operation inevitably result with so large a court, particularly when -
the judges are as widely dispersed geographically as they are in the Fifth Circuit.”
The Commission’s recommendation that the Fifth Circuit be divided into two sepa-
rate and autonomous circuits was eminently correct and that division is now long
overdue. The unanimous view of all of the active judges of the Fifth Circuit is to the
same-effect. The members of the Court, intimately acquainted with its affairs, and
aware of the problems of a very large court, are in the best position to know what
should be done to alleviate a deteriorating situation.

The geographical alignment of the Fifth Circuit is obsolete and must yield to the
realities of great change. When the United States Courts of Appeals were created in
1891 as an intermediate appellate court system, the geographic alignment was based
on then existing conditions. The 1890 census showed that there were about eight
million people residing in the six deep south states of the circuit. Now, 89 years

>

later, we learn that there are five times as many people in the circuit, withk

accompanying large economic growth.
The Fifth Circuit is the largest of the federal appellate courts in the nation,

having approximately one-fifth of the total filings of appeals in the eleven circuits.

It is obvious that the geographic alignment of 1891 no loniger relates to the needs of” :

the public in 1980, :

It is in the public interest to divide the fifth. Circuit into two separate circuits. -

There will be a resultant gain in efficiency and- effectiveness. The difficulty of
managing a 26 judge court, in the vast territory of the Fifth Circuit, is apparent.
Intra-circuit conflicts between decisions of panels of the court are becoming more
numerous, requiring en banc consideration by the court as a whole. It is difficylt to
obtain a consensus of views in a 26 judge court with so many voices speaking tt the
issue of law involved. Doctrinal stability and predictability in the law of the circuit,
so essential to the interest of the public, is threatened. V

Judges realize that there is a limit to the number of judges which a court can
accommodate and still function properly. Despite the division of the court,:the

characteristics of national courts are retained since there will still be two large.

circuit courts—the Fifth and the Eleventh—under the proposed legislation.

The importance of the federal courts of appeals is well known. For most litigants
in the federal courts, the court of appeals is the court of last resort since the
~Supreme Court considers relatively few of the decisions of the federal circuit courts,
Only two or three percent of the decisions of the circuit courts are ultimately

- reviewed by the Supreme Court. That being true, we, as judges of the largest of -
‘these courts, believe it is imperative that the long needed division of the Fifth
Circuit occur without further delay. Our interest in this regard is primarily the

interest of the public. C

The bill pending before the committee is aiéobd one and much desired. The strong

support which the pending bill has from all of the active judges of the court and

from the unanimous views of the bar of the Fifth Circuit and many others clearly -

demonstrates the importance of passing this legislation in the House of Representa-
tives at the earliest possible date. : L o

Mr. KasteNMEIER. Thank you, J udge.
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Let me acknowledge the presence of our col ‘
of Mississippi, the Honorable Jon Hinson.r colleague from the State

TESTIMONY OF HON. JON HINSON, A REPRESE
. ) NTATIV
CONGRESS FROM THE STATE OF MISSISSIPPI oI

Mr. HinsoN. Thank you very much for recognizi
I am one of the sponsors of this legis] fon and T was
reg)};'d_ as tl)eirﬁ1 in strlt))ng support of ie §1s ation, and I want to go on
. Yoviously, the problem with the court is not the uality of tl
gaigl?tsy %?‘ J Ev;%xilcessedﬂ?y the pgeopli te%tifying here tgday )l,)l.?t tﬁ:
ity IStice as they perceive it to be, ich is . ,
adImlnlstra%we and mechanical problem: which is based largely on
apll\)drf)l\l}%?? the legislation and strongly urge the committee to
. KASTENMEIER. We thank our colleague for his
the.Judge CoLEMAN. Mr. Chairman and members of thelco;(l)llg;?tilétsl.
think tha_t my colleagues have by their commentary covered the
Important aspects of this question. In the interest of time I am
going to stand on the written statement which I have filed with the
committee and which the committee has very graciously ordered
prinf}:;ad as gl pari;1 é)f tlhe record in this case. '
ave brought along with me a list of j
pr%shently serVH;g on the fifth circuit. of the judges who are
ere are not going to be any changes for a lon time to
.We1 £l)lsagze Judge John R. Brown appointed by Presid%nt Eisenlfgvl?;:
11:II;e age’ ;‘f"h70081?3:% eas 9h1celf }Jlgdgf of our court until last year when
s quired him i ief j i
no‘%rlnimenébgrghip quired him 0 give up the chief judgeship, but
\v€ have o judges appointed by President Johnson, mysel
Ainsworth, and Godbold; 4 appointed by President N)iriilf’ Jéui%?
801nted by President Ford, and 15 appointed by President ’Carter
¢ utoi;{; iélhe; 21:5 J}lgges presently serving on this court, 15 were
SE% oin ed just within recent times by the President of the United
ow, if there is a division, as proposed and which ink i
. . o » w th
illlee.ded, the States of Mississippi, Louisiana, and Texas W(f)uld1 11111;\’1:
] dJudggs. That is nearly as many as we had before the omnibus
%1}11 ge§h1p bill was passed. I would like to remind the committee
. alt d_O years ago, in 1971, the judges of the court at that time
Including Judge Wisdom and many others who had served for
years, 1nf01.'n.1ed the Congress in a formal resolution—dJudge Ains-
worth participated in that—that we did not wish to have any more
than 15 judges on our court from an operational standpoint
. ({ffa division does come about, and we do have 14 judgeé on the
o ! 1§thi19 of them will have been.appointed by President Carter, 9
olil ] c}>1 } e 14. Ws; shal.l. have 12 judges in the eleventh circuit of
évl&;) I;gint ;ld%e &o?gmesolnz will g;e 1&31 mentbeIr. Eresident Carter will have
: 1€ la on that court. I think it is only fair t
thaj:t the Congress is dealing here with a well-deﬁned),r egé;bl(i)sﬁzg
entity. For future _reference\.I would like to offer this list for the
record, where it will be available as to the identity of the judges
Mr. KA.STENMEIER. Without objection. '
| [The information follows:]
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1966
1969
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1973
1975
1976
1976

John R. ‘Brown
James P. Coleman
R. ‘A. Ainsworth,  Jr.

Jotn C. Godbold

.Charles Clark .

Paul H. Roney
Thomas G. Gee
Gerald B. Tjoflat

4Jame§ C. Hill
/jPeter'T,:Fay’

Alyin B. Rubin ,
>§obertvs,,Vance By

Phyllis A. Kravitch

Frank‘Johnson, Jr.

t Reynaldo.G. Garza
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R. Lanier Anderson, III
Carolyn Randall
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. Judge CoreMAN. I would like to say two. or three Words about
somethmg I had not intended to mention. '

In the past, Mississippi preferred to be ahned with . Alabama,
Georg1a, and Florida. That was not because we were opposed to
being with Louisiana and Texas; it just so happened that Mississip-
pi is east of the Mlss1s51pp1 River. We.didn’t want to go across the

- Mississippi, and no other State in any other circuit does, -

The Mississippi. River is the boundary for the sixth, seventh and
eighth circuits. Besides, Mississippi and ‘Alabama were both once
part of the State of Georgla We are daughters of Georgla Atlanta
is really the headquarters for all commercial activities in our State,
and in fact headquarters for all our Federal governmental activi-
tiesjare in this city, except one. or. two.. - So; on tlns basis we. pre-

ferred to stay east of the river.

‘But it became obvious that. $0 many people were convmced that .
really it should be a8 to 8 division, and that the only way it could

be done was to put Mississippi with Louisana and Texas. Because

the need was so great, and the opinion to that effect was so strong ,
Judge Clark and myself agreed that we. would sign the unammous :
petltlon to this Congress to divide it on a 8.to 8 basis. =

t is slgmﬁcant and I am forever proud and grateful for 1t that
although it has been Mississippi’s position in the past that we
would prefer to'be with our sister States east of the river just as a
-matter of preference. This mormng you have seen every member of
the. Mzss1smpp1 delegation in Congress come over and endorse the .
position that Judge Clark and I finally thought we should take in

* the interest of the court. We are now Workmg just as hard forthe 8/
to 3 division as we were once for the 4 to 2. /
The division has been needed for all the reasons that have been

stated this morning. The 4 to 2 division is water over the dam. )l(e :
‘are up to the point of shall we divide this mrcult and d1v1de it 3 to) ,
3. Mississippi endorses it 100 percent.

I say to the committee everything that I have said in - y ertten

o statement. Judge Johnson, in -his very. fine . effective way, has al-
~ ready pomted out why we have to have.so many en- -banc cases,

When I came to the fifth circuit we had only nine Judges I served
on the Supreme Court of Mississippi. There, we had nine Judges
When we had only a nine-judge court, we would go. a year at a time -
without the necessity of any en banc court. Why? Because a small-

- .er number could hammer out thelr dszenences w1thout the neces51-
s ty of going to:a larger group.

You have already been tolct that asf a matter of fact we have the

largest number of pending en. banc cases of any court in the United:

- States. We had an en banc gourt in. January with about 24 _)udges
sitting. I am sorry to tell the committeé that the decisions in many

of those cases have not come down yet I can 't tell you When they

will come down.

-We have been. unable to formulate a maJorlty of 13 Judges on all

of the issues. involved in the various cases because judges

‘have

individual views and they believe that they are correct and they

‘would be useless if they didn’t stand up for. their oplmons One of
‘the most serious things about. all of it is that one ‘panel. cannot
‘overrule a prior panel in. fifth circuit practice, I suppose it is. true

1n every_circuit, one panel cannot"“’overrule the entlre panel opin-.
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ion. We may think it was mistakenly decided by another panel but
a subsequent panel cannot touch it. The reason is to have some
uniformity and predictability in' the law. If the law bounced back
and forth we would be in a serious situation.

Two different panels had the same question of law before them 6
months ago. Both were -considered by the judges. Neither panel
knew what the other one had. One opinion was filed with the clerk
and went to the West Publishing Co. Our decisions are effective on
the day they are released from the clerk’s office.

One day the opinion was released from the panel which said the
law went North, or whichever way you want to put it. The very
next day the other opinion came down from the other panel and

said the law goes South. The opinion that came down first was the

law of the circuit, and the second opinion was of no effect. How do
you unravel these conflicts? En banc court, 26 judges. I enjoy
having every one of them, but I suppose nearly every member of
this committee is a lawyer and has had legal experience, and if you
ever sat around a table for all of-1 day to decide one case, allowing
each judge maybe 10 minutes to talk, you would see why we are up
here today asking to cut it down. There will be the same judges but
we will not have the paper flow. , )

I appreciate very much the consideration which the committee
has shown us. '

Mr. KasTENMEIER. Thank you, Judge Coleman, Judge Ainsworth,
and Judge Johnson. .

May I commend you al)/for your presentations.

Personally, I don’t think I have any questions, and at this point I
would like to yield to Mr. Danielson. |

Mr. DANIELSON. I have no questions and yield back my time.

Mr. KASTENMEIER. The gentleman from Michigan, Mr. Sawyer.

Mr. Sawvyer. I just have one question, and it is probably more
just for my own curiosity.

Where is the seat of the fifth circuit?

Judge CoLEMAN. Presently in New Orleans, and under the newly
proposed legislation the capital would remain in New Orleans, but
the capital of the new eleventh circuit, composed of Alabama,
Georgia, and Florida would be in Atlanta. :

That wouldn’t be any great jar, because Atlanta has always been
a very important meeting point for the fifth circuit for panel
sessions. We never had the facilities there for an en banc court.

Mr. SAwWYER. In the sixth circuit, which is the one with which I
am familiar, all the panels sit in Cincinnati, although there may
have been rare exceptions. R - ‘

Do all your panels sit in New Orleans or different places?

Judge CoLEMAN. No, sir; we have such a large number of judges,

For example, this week we have had a panel sitting in Atlanta and
New Orleans and maybe one in Jackson, Miss. As the fifth circuit
is presently constituted, we sit in Atlanta; Jacksonville, Fla.; Mont-
gomery, Ala.; Jackson, Miss.; New Orleans, La.; Houston, Dallas,
and Forth Worth, Tex. IR R ~ o

It is amazing. 1 know about the sixth circuit, because I am a very
good friend of some of the judges on the sixth circuit who tell me
about their operations, and they have such an easy time adminis-
tratively compared to what we have. - S :
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Mr. SAwyER. Thank you very much. -

Mr. KasTENMEIER. The gentleman from Virginia.

Mr. HARRIs. I have just one question. The bulk of your case is
that you would like to avoid intracircuit differences in the law, so 1
would ask you, why are intracircuit differences in the law so much
worse than intercircuit differences in the law?

Judge CoLEMAN. Intracircuit cut conflict is only one small part of
the problem. For example, in my written testimony you have the
paper flow across your desk from 24 other judges.

Mr. Harris. We are going to have to vote in just a minute.

Why do you feel the intracircuit differences that occur in such a
large circuit is so much worse than having differences between
your circuits in the law? :

- Judge CoLeMAN. We have to keep one law in the circuit and only
one, and that is the law in that circuit, although it may be differ-
ent in the sixth circuit. That is the way Congress set it up.

i\}i}r. I&;&RRIS. I :'vouldf lli(l){eliio think we are one Nation of laws
‘rather than a nation of 10, circuits myself, but this is
that bothers me a little bit. d " 1s the part

If we have that much difference between the circuits, maybe we
should just have one circuit. Did you want to comment?

Judge JonNsoN. Yes; we have the Supreme Court to eliminate
the conflicts between the several circuits. ‘We have the en banc
court in each circuit to eliminate the conflicts among the various
panels. With the 26-judge court, I believe we have over 2,600 varia-
bles insofar as memberskip on the panels is concerned, but we sit
in panels of 3 and litigants do not know and judges themselves do
not know the judges that will constitute the panels on a given date.
f’{l‘h%y are drawn by lot, and so that gives rise to innercircuit con-

icts

Mr. Harris. Thank you, Mr. Chairman.

Mr. KasTENMEIR. The gentleman from Michigan, Mr. Carr.

Mr. Carr. No questions, Mr. Chairman. ‘

Mr. K{XST}.BNMEIER. On behalf of the committee, we desire to
thank this distinguished panel of justices for their presentation and
for t.}ée information they have shared with us about the fifth
circuit.

We will now recess for a vote, following which we will return to
look at other matters in the Federal judiciary, including Califor-

nia’s situation.

The subcommittee will stand in recess for 10 minutes.

[A short recess was taken.]

Mr. KAsTENMEIER. The committee will come to order.

. Now that we have essentially concluded testimony on the ques-
tion of the ﬁfth circuit, we will look at other matters. To introduce
our next witnesses this morning I would-like to call on our distin-
guished colleague from California, the Hotiorable Jerry Patterson.

TESTIMONY OF HON. JERRY M. PATTERSON, A RE]PRESENTA-
TIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

. Mr. PaTrersoN. Thank you very much, Mr. Chairman and mem-
bers of the“s'ubcom;nittee’; - -
- I greatly -appreciate the honor of being here this morning, par-

ticularly on a matter that I have had some interest in for the past

.
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iously as the mayor of the city of Santa Ana and now | . ) o B , ok
;2 Zeﬁgin%g?lo% Cgrngress andyI am also pleased to indicate to the : Testimony by Congressman Jerry M. Patterson Before the House

sucommittee I will not offer my testimony again. ~ - | |
It is in writing and has been offered to you. = | o .

Subcommittee on,Courts,‘civilfLiberties aid the Administration .

‘of Justice of the House Judiciary Committee-In Support.of HR

6060, August 22,.1980. -
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[The statemént of Jerry Patterson follows:]
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{and answer any qguestions you may have. - - .

jstates Code to.provide thafjthé)ﬁnited”States Distid

xThe second and most,xedent_Was»afstudy qomp%gtedj%z*t,year‘by the .

Mr. ‘Chairman:
- I sincerely appreciate your:willingness t6 consider my:bill;

HR 6060 as a partqu this hearing on federal court reorganization

rproposals.‘ I certainly understand the limited time' this Subcommittee

has to re&iew HR: 6060 :and I.willmtherefore keep-@y’arguﬁeﬁfswbrief
‘ i v

9‘;‘ 'y

{
HR 6060 would amend Section 84 (c) of Titleusa)of the United,

che Central District of California shall be held qﬁ Santa: Ana,

i N

1California-‘in‘addition to the place currently pro
i A T SN
Angeles). I would like to briefly summarize'the*h%tﬁ?ry of thig v

gt
1

3 B
WSanta And. .

P

hegislatiou and- the need for:a."place_of»holding?,%
. it n

i This proposal has a long history dating back f&q1970 when the -

b .- v

local bar association undertook .an earnest’ effort tg)b;ing a federal .

3 B .

¢ourt to Orange County. My own involvement stems fyfm.my’persopalr

éxperiences as: a practicing attorney and former’May¥f of Santa Ana.
‘ ‘ . i

e

My predecéssbr~in‘COngresssiﬁitially introduced leg!

issue,;" and I have: eithei sponsored‘oruc05ponsoxedv¥y
I

end since my election ‘to Congress in.1974.

Two' Mmajor studies have been conducted-on this;wssue.- The first

+ ) . . 'r‘[’“ '
was -a study by the Orange County Bar Association c%ﬁpletﬁd‘in 1975.
. Ve

DR
¥

\ ) -
Agministrative Office‘gf the Courts: pursuant to/?é

;éhesestudies which

lic Law 95<573. - Permit

%
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mé to relay some of the key facts brought out b1
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argue in favor of a second place of holdinguwithin the Central District.
The U.S. District Court for the Central. Judicial District of
California is, by population, the largest jurisdiction within the = 4
United‘states Court system. The district covers éeven counties
(Los Angeles, Orange, Riverside, San Bernadino, San Lu1s Obisbo,
Santa Barbara and Ventura), has a population'of approximately 11,000, 000
people and is 30% larger than the second largest judicial‘district.
In terms of geographic size the Central bistrict contains 39,921
square miles. Ly ‘
HR 6060 would establish a place of holding in Santa Ana, Orange
County to serve a tri~county area consisting of Orange, San

Bernadino and Riverside Counties. , If established.this tri-county

’area would consist of over thrée million people an area still larger
)

than 66 of the 90 districts im the United States. The service area
would tover 28,100 square miles making it larger than 57:of the 90
districts in the United States. To quote from the Administrative
Office of the Courts Report: "If districts were created on the basis
of population alone, there would be no area'in the country more de-
serving of additional districts than the area presently contained with-
in the Central District of California." /

There is no Question' that the need on the basis of populetion
wWill only increése‘dn the futurel For example, population projections
for the combined.tri—couﬁty areauindicates that apﬁroximately 4,500,000
people are anticipated to live in.this area by the. year 2000. Further-
moxe, Orange COunty is expected to experience approximately 34% of the
population growth in all of Southern,california. Therefore, Santa

Ana, the county seat of Orange County, is ideally suited to responding

to this evergrowing need for a place of holding in the Central District,

&)

- Association Report projécted a tri~county ‘case load of. 1,200 cases

69 o ~

As you know, population is not:the ‘only criteria for establishing
a~p1ace-of holding. A easeload large ‘enough to: Justify more than one.
judge is generally used.as a test for the relative need The Ba¥
by 1?80 ara 1,500 by 1985." The Adnministrative 0ffice of the: Courts . *
as a part of. ‘their: ‘study’ réviewed ' a’ sampling of cases filed during -

the pexriod of July 1,°1977 t6 Decémber 31, 1971 (18 months). - The

" sample revealed that: during this period the tri-céounty area accounted

for 13.7%- of<a11 crim;nal casea in thé.district, 15.8% of all civil

: uaees, and 30% ‘of :all bankruptey ga9e55u~From‘this data, they

- concluded that the tri-county area would have an estimated 1,030

euseg per year.fThiBrcaselgad would'makevthe‘proposed service area
d f 5

larger than 41"of ‘the 90 districts and eaily justify two or three ‘judges. .

. A.most critical- problem resulting from only one place of holdlng
is the traveling time to Los Angeles from this: large and. populous -
tri-county area.: The:attached chart exhibits the excessive amount of -
;time now required to get to the Los Angeles court and the amount of:
mileage that would be cut‘by‘establishing'a“place of holding in: .~

Santa Ana. ' - - oo

Location Mileage ~ Roundtrip
1. Downtown Santa Ana HE gy o o 62 G
2. Downtown Riverside = ° 58 L 116 | ’
3. Downtown San Bernardino o0 e 120 '

Hlleage to Proposed Place of Holding Court in Santa Ana

1. Downtown Santa Apna "o o ' 0
2, Down\own Riverside = s o 70
3. Downtown San Bernardino 47 R BN
'Comparison ~.Roundtri§' Roundtrip : ‘Differenq
. Los Angeles Santa Ana Mileage
‘1. Downtown Santa Ana 62 0 ?
2. Downtown Riverside ! : oL
. erside o . L ‘ '
Rive: i, 116 ; 70 0 48
3. Downtown San Bernardino 120 L o4 Y 26
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In addition to distances involved, trarfic congestion, the lack
of mass transit and difficulty in parking,in downtown Los Angeles
compound” a litigants'problem.

In the final analysis, the purpose of our United States Court
system is +o serve the ends of justice. This is achieved in part by
making court facilities reasonably accessible to.;itigants, jurors,
attorneys, etc. I;havevrecounted the exhorbitant caseload; the
growing population of the-Orange, Riverside and San- Bernardino area;
and the extreme' travel diatances.involved.within the central district.
I would now like to dwell on certain aocial and economic benefits

that would inure to the qulic and enhance the dispensation of justice

by the federal courts in owr’ area igfa place of holding id created,
. -

as follows: ' b . a
x

A. Reduction in costs for attorney fees necessitated by‘travel
to Los Angeles and return to the Orange, Riverside, and San Bernardino

County area. (A minimum of three additional hours in attorney's

time. is calculated for each appearance in lLos Angeles;“greation of.a
place of holding would help allev1ate this problem.)

B. Those prospective Jurors who live more than 40 mlles from the -

courthouse are often excused from jury duty if they so request. The

travel to and from Los Angeles is just as onerous for a prospectlve

juror as for a lltigant, and accordlngly,excuse from jury duty is

very frequently sought and obtained. Accordlng to the Central Dlstrlct,

more than 70% of all prospective jurors res;dlng over 40 mlles from the

courthouse request not to serve jury duty for travel reasons. Thus,
the vast majority of jurors who serve in central district court. reside
within the Los.BAngeles metropolitan area. The inconvenience and

foregoing of jury duty, in practical effect, amounts to a disenfranchise-

*

1

ment and raises questions of fairness to criminal defendents and. civil
1itigants. Creation of a place of holding would help alleviate |
this problem.‘

e Transportation costs for tHOBe'who’do serve on jdr& duty -
from the’ Orange, Riverside and San Bernardino County area are .
inordlnately high. Creation of a place of holding would help alleviate
this problem. ’

I am delighted with the.tremendous’ support that now exists for a
place.of holding in. Santa Ana. ' When the Administrative Office of the
Courts held hearings on this issue on April 19, 1979 over 30 witnesses
testified in favor of a federal court in.Santa Ana. Over 250 letters of
support from attorneys, nar.associatione, iegal aid foundations and- others

. ; -~
were placed into the record. Local chambers of commerce, labor unions,

.

police chiéfs and mayors have gone on: record in support. We now enj%y

the eupport of the judges of the Central District, which along with:

“a conclusion by the Administrative Office of the Courts that there is in -

fact a need for a place of holding,should set the stage for passage
of HR 6060. . . -
LI respectfully ask that this Subcommittee act favoranly today

“on*by bill 8o that we can achieve enactment of HR 6060 in this congress.

.

Thank you for your time. I will be happy to answer any questions you

may have.
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JERRY M. PATTERSQN
VERLYN N, JENSEN

COMMITTEE ON
BANKING, FINANCE AND
URBAN AFFAIRS 38TH DISTRICT OF CALIFORNIA
K \ﬁ DISTRICT REPRESENTATIVE

Hou:ma ' ) ’ : ) N Anu?u“l"rlr%#&:vﬁuul'gm
AL NSTITUYioNS Congress of the United States e, e puaing
R 34 CIVic CnTER Praza, $921
SRR Bouse of Representatives ety
AFFA| . ]
sUsCOMMTTES: ‘Mfmxtnm N.C, 20515 WASHINGTON OFFICE:
NATIONAL PARKS § . GREGORY. W, SANDERS
WATER AND POWER RESOURCES Au gu st 2 7 , 1 9 8 O ':Dﬂl::::'ﬂv‘ Mll:l’”ﬂ‘
PLEAS! ousg! EPRIS! TIVES
T EpLY T0u . WasiaToN, .. 20818

O WABHINGTON OFFICE
. [ HOME ovrIcR . TELEMIONE: (202) 223-2063

ADDITIONAL DATA RELATIVE TO HR 6060, A BILL TO ESTARLISH
A PLACE OF HOLDING WITHIN THE CENTRAL DISTRICT IN SANTA
ANA,CALIFORNIA SUBMITTED BY CONGKESSMAN JERRY M. PATTERSON
TO0 THE HOUSE SUBCOMMITTEE ON COURTS, CIVIL LIBERTIES AND
THE ADMINISTRATION OF JUSTICE. .

Dear Chairman Kastenmeir: ?

' As you know, I gubmitted testimony at the August 22
Subcommittee hearing on HR 6060 setting forth the majorx
arguments in support of this bill. As a result of some of
the questilons railsed gt this hearirg I would like to submit
the following additicnal data for the Subcommittee's
consideration. .

The issue was raised as to the future population of
the tri-county area that would b served by a place of
holding in Santa Ana. According to a 1978 population
report prepared by the Southern California Area Governments
Assoctation (SCAG) the 1976 population of this tri-~county
area (Riverside, San Bernadino and Orange Counties) was
estimated to be 2,949,826, .

The population of this region in the year 2000 1s pro-
jected by SCAG to be 4,522,000. The area will therefore
grow by an additional 1.6 million peoplée in the mnext twenty
years further demonstrating a need to have a federal court
in this fast-growing region of the country.

More specifigally, the issue was raised as o where withdin
this tri~county area is the population concentrated and where
will the future growth occur. The chart shown below(prepared
by SCAG)exhibits the population figures for 1976 and 2000 and
the percentage of growth expected for each county.

1976 Population 2000 Population %Z Change
.Orange 1,722,083 . 2,696,000 : 64%
Riverside 531,679 866,000 61%
San Bermnadino 696,064 960,000 72%

As you can see Orange County has over one million more people
than the next largest county (San Bernadino), With over 50% of

@

isey
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:::stﬁzgégzéstgggutgtion currently living in Ordange County

e percentage of 0

n L growth to the

will be relatively equal 4in each of the three couutzz:f ggggge

This data 1s backed u
P by the views of attorne ]
zi:héguszs Ssnggal_nistrict. The Administrative Oziizzoogractice
ihe S i git 1976 study surveyed attorneys and others
v opihe i:e:hgu1g ied;ral cgurt serving this tri-county érea
‘be located:. 285 atteo
& rneys practic
tg:ysszszdcoungies of the Central District erepaske:ci;§t§:r
Sanra el g;se::igg hav; the Court located in the cities of
s N > > 0r San Bernadino. These att
é:asgz 32352;1 Dist;ict expressed a 3 to 1 prefezzzzzy;ograCticing
over verside and
chart below shows actual respo:se:?n Be?nadino pounties.  The

B

City Preference b1
Santa Ana 152 ’ '
Riverside 29 A 43
San Bernadinan 27 9
Other - 77 33
285 looz

T ; 3 ) e
prOVigzs:nazszme;ts plus those presented in my previous testimén
vT A o raon OF ;lei:éni caee,ka believe, for. the establishment Y

0 serve the tri-count a
locgtion of that place of holding in Santa Aga?rea and the

S

I ¥hank the Chairm&n and :
| , members of ]
their,cogtinuing interest ip this issge.Fhe Subcommittee fox

) Sin’éerely;g S 5_, — o

JE M., PATTERSON | o
u. Congressman
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Mr. PaTTERSON. I will merely remain here to answer any ques-
tions you might have.

I do have the honor of introducing this morning a gentleman
accompanying me, Mr, James E. Macklin, Executive Assistant Di-
rector, Administrative Office of the U.S. Courts, and from the
Ninth Circuit of Appeals, the Honorable Richard H. Chambers.

He is the circuit judge. He was the chief judge of the Ninth
Circuit Court of Appeals from 1959 to 1976. He was first appointed
to the U.S. circuit court of appeals on April 30, 1954. He was a
member of the Judicial Conference of the United States from 1959

to 1976.
As a distinguished and respected and knowledgeable member of

the ninth circuit regarding matters of this sort, he has availed
“himself today to answer questions in regard to the creation of a
new place of holding court in the second district.

With that, I yield to Mr. Macklin.

TESTIMONY OF JAMES E. MACKLIN, EXECUTIVE ASSISTANT DI-
RECTOR, ADMINISTRATIVE OFFICE OF THE U.S. COURTS, AC-

COMPANIED BY WILLIAM WELLER

Mr. MackunN. I appreciate the opportunity to appear teday along
with Congressman Patterson and Judge Chambers.

I am also accompanied by Mr. William Weller of our office.

I have filed a written prepared statement and I would ask at this
time, in the intérest of conservation of time, that it be admiited
into the record so I may limit my comments to only a few point:

Mr. KasteNMEIER. Without objection, your statemen® will be re-

ceived. S
[Mr. Macklin’s statement follows:]
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PREPARED STATEMENT
OF

MR. JAMES E. MACKLIN, JR
EXECUTIVE ASSISTANT DIRECTOR
ADMINISTRATIVE OFFICE OF THE U.S. COURTS.

_ ON BEHALF OF
THE JUDICIAL CONFERENCE OF THE UNITED STATES

BEFORE THE ,
SUBCOMMITTEE ON COURTS, CIVIL LI
ITTES DURTS, CIVIL LIBERT]
AND THE ADMINISTRATION OF JUSTICE -
THE

OF
COMMITTEE ON THE JUDICIARY
UNITED STATES HOUSE OF REPRESENTATIVES

ON -
H.R. 7625, H.K. 7645, H.R. 7665, AND S. 2830

- (BILLS TO REALIGHN THE U.S. COURT OF APPEALS

FOR THE FIFTH JUDICIAL CIRCUIT)

AN D s " j,‘: .

MULTIPLE BILLS TO REVISE THE >

GEQOGRAPHICAL OR ORGANIZATIONAL CONFIGURATION
OF INDIVIDUAL JUDICIAL DISTRICTS

‘ ' FRIDAY
i AUGUST 22, 1980
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Mr. Chairman, I appear before your subcommittee today in place
of Judge Etmo B. Hunter, Chairman-of theAébmmitfee on Court‘Adminis-
tration of the Judicial éonfergpce of the United States. Judge Hunter
is unéb]e to be here today dueito a previous?y:scheduledrtria1 in the

Western District of Missouri, where he serves a?ia United States

District Court Judge.

My statement is designed to providé‘the"views of the

dudicial Conference on.a 1ﬂngemqymbgr Qf bills which would revise

existing sections of Chapter 5 of title 28, United States Code,

that chapter which controls the organization and general admfnfs~

tration of the district courts. A1l of those bills would

amend existing provisions in Chapter 5 to implement changes in the
organizational or geographical configuration of existing federal
judicial districts. The proposed revisions would: (1) create
completely new‘judiciaI districts of substantia]ly realign existing
gudicia1 disf??éts; (2) create new-divisions within districts, or
;ealign existing divisions; and {3) authorize additional places at
which regular sessions of court "shall be held," or eliminate
presently existing "statutorily designated Tocations.” At the
request of subcommittes staff, I will try to cowment upon all

bills which have similar objectives together, after commenting upon
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the statutor rovisi i r r on
of Chapter 5 provisi | r » r N
! ons and the policies which, i :
Judicial anference's formulation of comments upon bilis such as thOSe‘
“before You today. N :
(l'

& F1FTH JUDICIAL cTRegyt -

Before doing so, however, 1et me brfefly‘comment
updn fhe lggdSTatidn Pending befope You which woyld "divide" the
dx1dt1ng Fifth Judicial Circuit and Create two circuits frop the
Jur?sd}ctjons Presently encompassed withip it. In March of 1977 the
” Jud1c1q1 ConfEﬁgnce approved the transmfss?on to Corgress of a-draft

bill "to agtapls issi
tap];sh & commission whose function would be tp study the

- and effective dispogitin ~p «
ctiva dlspos1t10n of judicia] business." In subsequent ‘
. nt years,

, .

System «- “the mmissi
| Hruska Commission" - Was created by Congress, and
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op1n1ons of the members of the’Courts of Appea]s wh1ch would. be impacted"

iy 8
In a11‘instanCes‘tFe Conference»hesldnferred"to the

by the proposed b1lls It cont1nues to follow that po11cy today. A

pane] of judges from the Court of Appeals for the Fifth Circuit will”
testify at these hear1ngs ano the Jud1c1a1 Conference will defer to

the views wh1ch they present. o
| CHAPTER § or TITLE 28

e o ——— ——

Designed to govern the basnc organ1cat1on and genera1 adm1n1s-’#,

tration of the n1nety~one present]y existing "non-terr1tor1a1"

Article III Un1ted States d1str1ct courts, Chapter 5 of t1t1e 28

cons1sts of s1xty-four 1nd1v1dua1 sect1ons (81 - 144) f1fty-one of

5 wh1ch estab11sh the organizational structure of the n1nety-one

Jud1c1a1 districts (81 - 131) Other sectionss wh1Ch concern the

creat1on of the courts pent 4e; the number of Judges serv1ng each
one, their tenure, res1dence, sa]ar1es, and precedent1a1 order, the
genera1“d1str1but1on of buc1ness among them, vacant Jud1c1a1

seats, and recusa]s for b1n§\or preJud1ce (sect1ons 132 - 137 143,
and 144), are not of d1rect concern 1n th1s hear1ng today Five .
sect1ons, liowever (138 - 1@2) are, 1 be11eve, of d1rect re]evancy to

this. hear1ng Four of them dea] d1rect1y with the Acheduﬂcng of court

se551ons, and one substant1a11y and s1gn1f1cant1y controls the prov1s1on

of "quantens and . accommodattonb“ -- courtrooms, chambers, and court;

office space -= a matter wh1ch has h1stor1ca11y 1nf1uenced the 1ntro- .

duct1on of bills sim1lar to several of those before you today

o
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‘other good cause."
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§§138 - 141
Read in conaunct1on with each other, sections 138 through 141

confer upon each d1str1ct court extensive 4cheduling flexibility.
Forma? zenme nf court are not only not required, they are proh1b1ted
under section 138. When Congress»enacted section 138, as well as
sections 139 through 141, 1in 1963, its objective was:

<o to prov1de that the district courts shall be

a]ways open..., to abolish terms of court and to
regu]ate the sessions of the courts. .

Formal}tenmA were abolished because, "[ujnder common law the phrasev
"formal terms of\court' had very.definite significance W1th respect to
pleading, practice, and procedure" wh1ch restr1cted a court's ab111t
to mold its schedules .to 1ts work]oads -See H. Rep, No. 96 8;th ’
Cong., 1st Sess., 1 - 2 (1963).. ’ '&V

As a result of Congress action in 1963, federal d1str1ct“courts
today sit in. e1ther “regular" or ! 'special" Aesstons - Under sect1on 139
"regular® sessions of court are fixed by the local rules of each court
in locat1ons "statutor1]y designated" in _the organizational. sect1ons |
of Chapter 5 (87 - 131), and such "regu]ar" sessions may be set ad
cont1nuous" sessions, which run year-long Almost a1l d1str1ct cpurts

are toda "
y sett1ng continuoyus® sessions in severaT communities. Under

: sectlon 140 each 1nd1V1dua] court may, upon 1ts oln order adaourn‘a

regu]ar" sess
1on at a g1ven locatlon "for 1nsuff1c1ent business or

N\

W1th approva] of the Jud1c1a1 counc11 wh1ch oversees
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‘the administration of its buSIness (See 28 U.5.C. §332) a distrlct not, however, preclude the Administrator of General
court can also, under section 141 "preterm1t" any regular session o Services, at the request of the Director of the
F Administrative Office of the United States Courts,

s A RN w2 s e

| § ' for the same reasons In-thig context the court 's action con*titutes ' .
a 11tera1 suspens1on of activity at a given ]ocatvon, e1ther 1ndef— from providing such court Quarters and accommoda-
% ‘ initely or for a time certa1n F1na11y, sect1on 141 fu11y author1zes - tiogs as the Administrator determines canv

! = : a district court to schedule’ ”spec1a1“ sessions at any 1ocat10n, if ' | Appropriately be made available at places uhene
; 'i the business before the court requires such a sess1on,/end expressly negulan towms of court are authonized by Law o
; be hetd, but only if such court quarters and

provides that "any business" may be transacted at aﬁi”pec1a1" session

/,

which might be transacted at a "regular" sess1on 7 accommodations have been approved as necessary by
In summary, a district ¢ourt, subject on]y to the’ oVers1ght of the judicial council of the appropriate circuit.
| - its circuit council and Congress, ‘is authorized’ to: sit when-and where (emphasis,addep)
’Oé f it bélieves best in order to properly manage its workload. In reality ~ In essence then,‘éxnxuxogizg designating a community in sections 81 - 131

’ ) ’ of Chapter 5 is not a necessary prerequisite to a court sitting in a

) the scheduling~of sessions of court in a given community is not con- -
g ‘ tingent upon that community being "statUtori1y designated" in sections : community; it is however, a very definite prerequisite to building a
i 81 through 131 of Chapter 5 at all.' Why, then, are significant numbers . courthouse there or Teasing commercial space”for courtrooms, chambers,
i , of biils 1ntroduced 1n almost every Congress to "statutorIIy designate" and offices.

| spec1f'c commun1t1es as "places" at which "court shall be held“? When Judge Hunter testified before this subcommittee during the
N1nety f1fth .Longress, on 1eg151at1on sumt]ar to many of the bills

Sect1on 142. prov1des the answer ‘to that’ quest1on ‘
‘ , before you today, he stated the case in ?anguage I would not try to

k)

sz u B L | o rephrase:
: : SECt1°n ]42 prov1des,1n pert1nent part, that . ‘ | | “ Frankly, the statutory designation of a location
: ~§ h o - Court shall be held on]y at p]aces where Federa1 DR 2 ) very often yields only one benefit while generating
E _‘equarters and accommodat1ors are ava11ab1e, on Au4tab£e o R : #f two pragmatic prob]ems. A Nember of Coogress,
o § o  quanters and accommodattoné we 6unn45hed without cost §o 4 ' : .
) ’ ; - Zo the United States. The foregomg restrictions shall :
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petitioned by his constituents to obtaina
statutory designation for a community, can easiiy

"get himse17- 6ff the hook" by having the statute

amended. At that point he has served his community, "

and the decision to sit in that community or not
falls squarely upon the shoulders ofsthe‘COUrt.
! Frequently, the first problem arises immedi-
ete1y: The Tocal bar begins petitioning the court
to visit the community for a regular sess?on.'
the court fails to do so because enough business
does not exist to justify the session,‘the"next g
- probTem arises: Suggestions emerge that if only
a new courthouse were constructed, a regular -
“judicia1‘presence would be achieved.
while there is ro absolute evidence that a
large expensive courthouse, in and of jtself,
attracts judicial business, if that is true; I
wouid'5uggest that, given today's caseload ~ ©
* burdens, the last thing our courts need are “

additional courthouses generating additional

business. ' "Cgij“y

S

‘When ~

=
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Regrettably, courthouses once bujit do -occasionally “"draw
business." More regrettab]e, however, may be the fact that many of
them do not draw enough to Just1fy the1r ex1stence, and busy courts
cannot afford to spend Judges time there when the work exists
elsewhere. Then the Administrative Office is caﬂ]ed before the
Appropr1at1ons or Public WOrks Comm1tlees of Con;ress to explain
why a courthouse the judiciary never wanted is not be1ng “properly
utilized." The Adm1n1strat1ve 0ff1ce is now engaged in the second

"space utilization survey” 1in a decade designed to provide Congress
with a full 1ist of all fac111t1es we know are "underut111zed" and’

can be ! surveyed" by G S.A. when the first such study was comp]eted

in 1972, we identified ewght facilities as "underutllized," and the

district courts and c1rcu1t councils acted to "pretermit® indefinitely
regular sessions of court.there Our Present study, a]though far
from complete now, indicates that more than eight facilities are
today "underut111zed " Judge Hunter s testimony during the Ninety-
fifth Congress hear1ng discussed th1s problem in greater detail. |
For purposes of this statement today, I would only reiterate the
obvious fact that not bu11d1ng an unnecessary courthouse, and not
leasing unneeded commercial space is Aan ever-more essent1a1 saving
of taxpayer do]]ars, and frequently the: cost can be mes t eas11y
avoided by s1mp1y not statuto,11y des1gnat1ng" ‘the community --
unless there is strong evidence of g great deal of court work to

be done there., ‘The purpose of section 142 should not be frustrated by |

prolifically amending sections 81 - 131,
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DICIAL CONFERENCE POLICY WHICH-
: _ﬁ%'_%NS EVALUATION OF THESE BILLS

’ Whenrauoge Hunter appeared before this subcomm1ttee in June of
1978, he exp1a1ned the full h1story of the p011cy wh1ch the Jud1c1a1
Conference has deve]oped swnce 1959 -- when former House Jud1c1ary
Conm1ttee Cha1rman Emmanue1 CelTer urged the Conference to act -- to
evaluate proposals such as ‘those before you today. I‘p111‘pop repeet
that h1story in th1s statement. The Conference has,’over:che years,
been gunded by its fJ11 recogn1t1onkof ohe‘basfc goa]‘aejthe duey po
carefully balance the needs ehd'conVenience of Iitigaotsfmthefbar,‘
and the pub]iC'iﬁ‘a givep geographicej area ageinst'the jmpact opon
"the,orderly administration‘of josticeﬁ in that and‘contiooous‘ |
geographical are;s. As a direct result of this subcommitteefs‘heare
ing in June of 1978, the Conference revised its pojicyc po erpress]y
require consideration of:vieWS'from United’scatestptoroeys 1n” |
impacted districts, aod“dn Oceobervofw1978 the Director}of tpe )
Administrative Of}ice transmitted:fhe revised policy to all Judges
andvcourts A copy of the D1rector 5 transm1tta1 is ettached to

B

this statement as Appendix "A." | B o ﬁ
The Conference's metkod for‘formu1ating views on proposa1s

sucp as those pend1ng here today obv1ous]y re]ies heav1]y ’

upon the op1r1ons expressed by the d1str1ct courts themselyes and oy

the Jud1c1a1 counc11s of the c1rcu1ts The Juéc s of the

T mbers
ind1v1dua] d1str1ct courts know the1r district besn prhe me
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of the judicial councils of the circuits are statutoril
for

Y responsible
“the effective and expeditious adm1n1strat1on of the business of

the courts"® w1th1n their circuits. You will note that- the Court

Administration Comm1ttee Will not even review a proposal unless the

district court and the judicial counci] have both approved it. That

consensus of approval does not always guarantee final approval, how-

ever; although the Court Administration Committee and the Conference

usually defer extensively to the “Tocal expertise® of the district
courts and judicial COunciis, on at least one occasion in the past
twenty years, the Conference refused to support a proposal approved
by the district court and 1ts judicial council because the facts
would not Justyfy approval.

In addition, as Judge Hunter noted in his testimony two years

ago, over time certain patterns of reaction have clearly emeroed and

presumpt1ons" have deve]oped which support what Judge Hunter ca]led

rules of thUmb" generally applicable to Proposals such as thoge
now before you. Generatly, additional "statutorily authorized" /
Pplaces of holding court are not approved. They are all examined on
their own merits, byt an overwhelming number of them over the years
have simply not been Justifiable in terms of workload at the -
deSIgnated Tocations. As a resu]t of this subcomm1ttee s 1nterest
in recent years, as well as increased requests«»sﬁ*d‘ta from the

Public Worksand Approprzafasﬁs’Committees, we have developed a
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computer1zed capab1y=ty~for "annually -tabulating" the counties of origin
all cases filed 1nb‘1/th1ct,courts. The program. commenced on Ju]y 1
of this yearé Shortly after the end of our . Ustatistical management
year" next June 30, we will have a, tabu]at1on of the number of cases

arising from every county during- that year It will certainly help
us -~ and you -- in evaluating proposals to authorize additiona1
“places at which court shall be held."” ; |

In genera],uuproposa]s for the creation of newAdiuiéionA within

districts-have-not been approved over the years. During your 1978

~ hearings the Justice Department provided an excellent explanation

swwvalue today. .

of the history of Congressional creation of divisions and their .
historical purposes. It is adequate therefore today, I believe, to
merely state that they ahe usually not of significant administrative-
‘A1l proposals are-evaluated on their own merits by .
the courts, and certainly in‘districts where divisions.are an adminis-
trative asset‘-~ or merely .not a liability -~ minor~adjustnents are

often justifiable and worthwhile. Over the years, however, -the.

< Conferencevhas generally disapproved proposals creating new divisions

and approved proposals to ggnso]idéte, or eliminate entirely, exist-

= ing divisions.

That generalvreeord of disapproval of proliferation and
approval of consolidation has also_been;associated with proposals-
regarding the creation of new districts and the merger of existing .

districts. 1In areas where population growth and

&
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. community development‘havefﬁustified creation of new districts, the

Conference has\hpproved such proposaIS In re]at1ve1y recent years

Flor1da and Ca11forn1a have both needed new d1str1cts and the Confer-
ence has supported their creatjon. Nevertheless, there is a real

need to Iimit;pro1iferation to the most compelling situations. We
now, have ninety-one Article II1 district courts rendering decisions

which generate appeals for terribly overworked courts of appeals --

1n part because real or perce1ved "conf]1cts" arise between opinions

rendered in d1fferent d1str1cts As with any other 1nst1tut1ona]
structure, pro]1ferat1on of core units generates more work and at
1east a little confus1on Congress 1tse1f has had direct exper1encev
w1th growth prob]ems in the 1ast decade This subcommittee knows
only too we]l the prob]ems the courts have confronted If an
error is to be made in regard to creating a new district, betten to
err by not creating lt, if the Just1f1cat1on is not overwhe]m1ng, |
if the case is "a Judgment cal] " better to delqy the dec1s1on

Abglition is always far more d1ff1cu1t than creat1on

[+
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BILLS TO CREATE NEW DISTRICTS
OR'T0 RETI&N EXISTING————DISTRIC'T'S

Both b1115 wou]d.amend 28 U s. C §84, tne organ1zat1ona1 sect1on
in Chapter 5 for Ca11forn1a, to create a new "Southwest D1str1ct" k

consisting of Orange, San Bernard1no, and R1vers1de counties, wh1ch

are now ancluded w1th1n the ex1st1ng Centra] D1str1ct of Ca11forn1a

Both the DIStr1ct Court for the Centra] Dlstr1ct and the Jud1c1a1
Council for the N1nth C1rcu1t have recommended that ne1ther bill be
enacted. Both have recommended that a]ternat1ve approaches be taken
to prov1d1ng a “Jud1c1a1 presence" in the. named counties, wh1ch -
they be11eVe const1tute a more des1rab1e baiance between the .
interests of Titigants, the bar, nd the puol1c and the adm1h1stra-
tive respons1b111t1es of the courts See d1scuss1on of H.R. 5924
and H.R. 6060, ingna. | | R

Under the mandate of Section 5 of Pubiic Law 95-573, drafted by

this subcomm1ttee two years ago, the Adm1n1strat1ve 0ff1ce conducted

"3 comprehensive study of the judicial bus1ness of ‘the Central D1str1ct

of California," during which public hear1ngs were held in the district,
and filed with Congress a full report concerning the need for the

creation of a new district from counties in that district. In that
report, filed on October 22, 1979, we recommended that a new divisional
. office be authorized in a location whichewouldzconveniently serve the

population ‘and geographical centers of Orange, Riverside, and

-

89

San Bernardino counties. We concluded that the creation of a new judicial

. district would not be justifiable at present. Copies of the report have

been filed with this subcommittee.

New Vonk - H.R. 3714

This b111 wou'ld amend 28 U.S.C. 5112 the organizational seet1on
in Chapter 5 for New York, to create a new "Southeastern Dlstr1ct" con-
sisting of Nassay and Suffolk counties, wh1ch are now included within
the existing Eastern District of New York Both the D1str1ct Court
for the Eastern Dtstr1ct and the Judicial Council for the Second
Circuit have recommended that the bill not be enacted.

Section 5 of Public Law 95-573 which mandated the study in
Centra] California, also mandated a study of Eastern New York. Just

as in the California study, pub11c hear1ngs were conducted in the

Eastern District of New York, and a fu]] report was filed with

Congress on October 22, 1979, Copwes have been filed w1th th1s sub-

committee. Our report recommended aga1nst creatton of a new d1str1ct
We concluded that re]ocatton of the,ex1st1ng "statutori]y designated"
place of holding court on Long Island, wh1ch is now westbury/Hempstead

to a more centrally located commun1ty on the island would be an appro-

priate response to the need for a more convenient court 1ocat1on for

11t1gants, the bar, and the public in Nassau and Suffolk counties.
| ' i “J T ‘ S | L\}
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~ H.R. 6708 would amend 28 U.§.C. §113, the organizational section..

in Chapter 5 for North‘Caro]ina, to incorporate the Federal Correctional

Institution located at Butner, North Carolina completely 1nto the Eastern
Today that institution "stradd1es" the d1v1d1nq line between
the Eastern and M1dd1e Jud1c1a1 D1str1cts of North Caro11na The b111‘1s
del1berate1y des1gned to obv1ate prob]ems concern1ng Jur1sd1ct1ona1
issues wh1ch may ar1se in re]at1on to cr1m1na1 prosecut1ons and

pr1soner pet1t1ons, and to insure that ai]}such act1ons shatl‘be

handled by one court. Both of the district'courts'anq~the ctrcuit
Council for the Fourth:Ctrcutt haye;recommended‘that HiRi‘67OBH?§/

enacted..

H.R.. 7615'wou1d also amend 28 U.5.C. §113 to (1) transfer Alleghany,

Ashe Watauga and W11kes count1es from the M1dd1e D1str1ct 1nto the
Western D1str1ct of North Caro11na and (2)both e11m1nate Rock1nqham and
Salisbury as statutor11y des1gnated pTaces of ho]d1eg court in the

Middle D1str1ct and author1ze W11kesboro as a statutor11y author1zed

place of hold1ng court in the western D1str1ct Both d1str1ct courts

have revwewed H.R. 7615 and recommended that 1t be enacted as 1ntro-

duced. The Jud1c1a1 Counc1] for the Fourth C1rcu1t has rev1ewed the’

bi11 and recommended that 1t be enacted onﬂy 1f amended to also
eliminate N11kesboro as a statutor1]y des1gnated p]ace of hotdtng

court. That amendment wouid consistvof‘mere1y strikingrlines 7 and 8
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at page 2 of the bill. The c1rcu1t counc11 has recommended against

establishing Wilkesboro as a statutor1]y des1gnated p]ace because

there is today s1mp1y not enough work]oad to Just1fy having permanent

staff located there In ca]endar year 1979 on]y 41 cases 0r1g1nated

\Elfrom the count1es wh1ch would be served by that locat1on, a wurk]oad

wh1ch could eas11y be hand]ed by a "spec1a] sess1on," wh1ch Judge
McMillan of the D1str1ct Court for the Western D1str1ct estimates
would requ1re approx1mate1y a two-week Jud1c1a1 presence at
W1]kesboro For many years the cases ar1s1ng 1n the subject

count1es were Iarqe]y cr1m1na1 cases 1nvo]v1ng the 111ega1 d1st111a-
tion and sa]e of wh1skey “In 1969 a federa] courthouse was constructed
in H11kesboro Short]y thereafter changes in prosecutor1a1 p011c1es --
and, perhaps, the 1ncreas1ng cost of sugar - resulted in a sharp

decline 1n "moonsh1ne" cases In 1977 the court re]eased the court-

house fac111t1es to G. S. A because there was Iiteraily not enough
work to warrant the cost of ma1nta1n1ng fac.]1t1es at the 10cat1on
Certainly, 1f 1n future years caseIOads grow, the W11kesboro fac1]1ty \
could be react1vated At present, however, ma1nta1n1ng stand1ng |

facilities there cannot be Just1f1ed
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BILLS .TO CREATE NEW DIVISIONS ‘

OR°TO REALTGN EXISTING DIVISIONS | o - ' B ‘
- ! - Senate's belief that this transfer of countie$’ will achieve "added. :

) Cat&jannaa - H.R. 5697 and H.R. 5759

convenience to" parties, prospective jurors, and axtorneys“‘and will

oth b111$ would amend 28 U.S.C. §84 to create two d1v1s1on in
not impair the: eff1c1ent agministration of the bwr1ness of the district

the ex1st1ng Central District of California, a "Tr1 -County Division"
court . Both,the district.court and the judicial counc11 recommend

cons1st1ng of Orange, R1vers1de, and’ San Bernard1no count1es, and a oo
enactment Ofithe'proposal.

"Los Angeles D1v1sxon,“ consisting of Los Angeles, San Luis Obispo, ‘ ; RN
Santa Barbara, and Ventura counties. Both the District Court for Q‘ | | ‘ New Yonk -~ H. R 5690 |

the Central District and the Judicial Council for the Ninth Circuitv { | ) ¢ "‘yf %, This bill wou]d amend 28 U. S C. 5112 to create two new d1v1s1ons
have recommended that ne1ther bﬂ1 ‘be enacted. As noted supra in \ "within the Easteran1str1ct of New York, a "C1ty D1v1s1on," cons1st1ng
comments on H.R. 2505 and H. R 2806 both the d1str1ct court and the. o j - of Kings, Queens, and R1chmond count1es and a "Long Island D1vws1on,"
circuit counc11 believe that H.R. 5050 a bill to statutorily , ) ‘ oy cons1st1ng ér Nassau and Suffo]k count1es Both the d1str1ct court |
authorlze,Santa Ana as a p]ace at which court shall be held, is a | . «g and the Jud1c1a1 Counc11 for the Second C1rcu1t have stud1ed the

more desirable bi1j. Whiie the report filed by the Adminiétrativex ; bi11; ne1ther has yet formu]ated an op1n10n of approva1 or dlsappnova1.
Office in Octoben of last year recommends the sameﬁobjective‘whioh | | Ohio - H.R. 1883 and H.R. 4435 -

H.R. k5697 and H.R. 5789 wou1d achdeve, the Judicia] Conference, upon ; ,
H.R. 1883 would amend 28 U.S.C. §115 to rearrange countiss in the

recommendat1on of the Court Adm1n1strat1on Comm1ttee, specifically : ’Northern District of 0h1o into three d1v1s1ons 1nstead of two. The bill

approved H.R. 6060 and spec1f1ca11y dwsapproved H. R 5697 and by
wou]d also zegaazaixveﬂy require the "fu11~t1me assignment" .of "at least

H.R. 5789 in March of this year
o // | :
Missouni -- H.R., 6971 ; / : A
~This bi1l would amend 28 U.S.C. §105 to transfer two counties, ’f i 0

;W ' such cases originate." Both the district court and the Circuit .Council

one actJve judge” in each division unLeAA such assignments had to be

altered to."bring about an equ1tab1e allocation of case]oads among. the -

~ Judges...to thewend,that'cases may be ‘tried in the division in which

Audrain and Montgomery, from the eastern division into the northern

division of the Eastern District of Missouri. It is identical to for the Sixth Circuit have recommended that H.R. 1883 not be enacted.

S. 2¢32,£§hich passed the Senate on May 14, 1980. Both the district

1

court and the Judicial Council for the Eighth Circuit agree with the

1%
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Both believe that transforming the two divisions into three will, in

itself, serve no useful purpose; the same places of holding court

- will exist in either case. Both also believe that the proposed

language concern%ng Judicial assignments may well contravene
Congress' deliberate conferral of assignmentyauthority upon dis-
trict judges under 28 U.S.C. §137 and upon the judicial council
for the circuit under 28 U.S.C. §§134, 137, and 332. S%tuations do
arise’in which cases are not most conveniently triable in the
division ih which they‘originate (i.e., are filed). The residencee
of parties and witnesses may be just as important considerations as
the situs of the clerk's office. In any s1tuat1on where the ass1gn-
ment of cases is be11eved to be a problem, part1es may -- and
should -- not1fy the c1rcu1t council of the problem and reqguest
that 1t exercise its authority under 28 U.S. C. §332 A _

H.R. 4435 would also amend-28 U.S.C. §115 to arrange count1es
in the Northern District of Ohio into three divisions instead of two.

The configuration of the proposed new divisions is slightly different

j'from that embod1ed in H.R. 1883. H.R. 4435 would also require "full-

time ass1gnments" of judges similar to those required by Tanguage in
H.R. 1883 for the same purposes. For the same reasons they have
recommended that H.R. 1883 not be enacted, ‘the district court and
the Judicial Council for the Sixth Circuit have recommended that

H.R. 4435 not be enacted.

©
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Texas -- H.R. 2079 and H.R. 5966 ; s

Both bills would amend 28 U.S. c 5124 to transfer Polk and Trinlty
counties from the Southern District of Texas into the Eastern District
of Texas and rearrange the six existing divisions in the Eastern District
into seven d1v1s1ons, creating a new "Lufkin division." 1In effect,

because divisions W1th1n the Eastern D1str1ct are basically the

~framework for - estab11sh1ng statutor11y des1gnated places at which

court shall be held, the creat1on of a "Lufkin division" is equ1va-
Tent to simply author121ng Lufk1n as a place of ho]d1ng court Both

district courts have approved both bills; both wou]d recommend enact-

 ment of e1ther The Jud1c1a1 Council for the F1fth C1rcu1t however,

while recommending that Polk and Trinity counties be transferred from

the Southern to the Eastern District, has recommended that those two

. counties simply be added to the existing Tyler division. Because

the circuit council and district courts have Idng been unable to reach

a concensus of opinion concerning. the "division issue," the views J 9
the Fifth Circuit Council were only adopted and conveyed to the
Administrative Office in Jate June. The Court Administration
Committee has not evaluated either bill. Regrettably we can be of
Tittle help to this subcommittee in its evaluation of these: two

proposals.
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California -- H.R. 5924 and H.R. 6060

96

BILLS TO STATUTORILY AUTHORIZE
ADDITIONAL PLACES AT WHICH COURT
SHALL BE HELD

. Both bills would merefy arend 28 U.S.C. §84 to add Santa Ana
as a statqpprily authorized place of holding cburt. As previously
noted thevﬁistrict Court for the Central District of Ca]ifornié, the
Judicia]’Council of the Ninth Circuit, the Court Administration
Committeét énd the Judicial Conference have all expfessed full
approval for either bill as the most desiraB]e alternative to

better serve thg]]itigahts, bar, and public in the Central District.

Michigan -- H.R. 6703

This bi11 would add Mount Pleasant as an ad&ftiona] place for
holding court in the Eastern District of Michigan. The district

court recommends that the bill not be enacted because present case-

w

loads will not justify peftianent facilities at the Tocation. Since

January of 1978 only fiine cases have been filed in which either the
plaintiff or defendant resides in Isabella County, in which Mount
Pleasant is located. The U.S. Attorney in the Eastern District of
Michigan has also advised the court that he does not believe the
bill can be justified b&hworkload. Although the Judicial Council
for the Sixth Circuit has not met since the district court filed
its opinion, the presiding officer of that council, Chief Judge

Edwards of the U.S. Court of Appeals for the Sixth Circuit has

&

o

o
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advised us that he would personally Fecommend against enactment of !
the bill given current caseload figures. Bay City, a presently
authorized place of holding court, is less than sixty miles from i

Mount Pleasant.

New Yonk -~ H.R. 5691

"1

This bi11 would amend 28 U.S.C. §112 to authorize an addi;
tional statutory location at which court shall be held in the Eastern
District of New York which would be "not more than five miles from
the boundary of Nassau and Suffoik counties." it’wou1d also legis-
latively preserve sessions of court at the presently existing
facilities in Westbury until facilities become available at a newly
authorized site. Although both the distritt court and the Jﬁdicia1
Council for the Second Circuit have studied the bill, neither has

yet formulated an opinion of approval or disapproval.
ap (o ’

New Jersey -- H.R. 1513, H.R. 2062, H.R. 3673, and H.R. 5890

 Each of these“billg would authorize additional places of holding
court in the District of New Jersey by amending 28 U.S.C. §110. Today
Camden, Newark, and Trenton are statutorily authorized places at which
court shall be held in New Jersey. These bills would add Hackensack
(H.R. 1513), Paterson (H.R. 2062), Morristown (H.R. 3673) and
Jersey City (H.R.v5890)‘£o those thrée presently authorized locations.

Q .
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. Both the district court and the Judicial Council for the Third Circuit

have reviewed and disapprovedrall four bills. They do not believe - in Bergen, Passaic and Morris Counties‘pract1Ce in

R SR A SRS S S5 i T it i crn, i

! that permanent court facilities at any of the Tocations are adminis- ’ the cities just mentioned. A1 public transpartat1on
tratively or financially justifiable . The following views, which o '/ N (ra1]s, bus) coqnect with Newark T ,

LI

%? Chief Judge Fisher of the United States District Court for New Jersey ‘ ’ _ 4
| filed with the Court Administration Committee have been fully endorsed | The cost factor is another reasonable deterrent
}3 k ’ ’ '7 - )“ - L ‘ ) ;' = . B

by the judicial council: I ' to establishing new court facilities within.20 miles of ~ y

The D1str1 t of New Jersey 15 d]v]ded 1nt° three oo ) ' eXiSting'faCi]ftiESw In additicn to making prOViSion
vicinages, each df which embraces roughly seven of the ’ for a judge and his stafr, provision must be made for /

- [y s ) I
. 3

the supporting personnel of the court - Clerk's Office, - o

twenty-one coun?;l‘ev‘“~ The court at Newayk serves the
> Bankruptcy Office, Probation Office, Magistrate's

(RPN

highly 1ndustr1a11zed counties of Essex, Hudson, !
; Passaic, Bergen and Union, and two rural counties; L Office, Court Reporters ~'and from the Justice Depart- |
f the court at Camden serves the highly industrialized ment, the United States Attorney s 0ff1ce and tHe Marshal's f
: . counties of Camden and Burlington and five rural and ‘ Lo 0ff1C% : SRR \\ ~ '

residential counties; the court at Trenton serves the . It is the firm belief of the Court that it 1§ stin

highly industrialized counties of Mercer and Middlesex and ' 2 not administratively feasible nor desirable to estaﬁ11sh

another place of h01d1ng court,anywh re in New Jersey.

f five rural and residential counties. Each of the courts is
i Tocated in the largest city in the area wh1ch it serves. We have made contact with the Offmce of the ﬂﬂ
¢ ) B .
| Recent -population figures reveal that the northern- United. States Attorney in the District and are ades%d
4 most seven counties, including the counties in which _that tth deem the proposa]s to add additional p]ac?é )
i the proposed cities are situated, have suffered a of ho]d1ng court to be expensive, and they feel thoJ
: ' i
; decrease in population, while substantial gains were ) it WOU]J unnecessar1]y fragment their office. '%1.
© made in southern New Jersey, especially Ocean and : 2 é ‘
: i
V ’ |
\, Burlington Counties. é
| | j
' In terms of mileage, Hackensack is only 14 miles . . f
from Newark; Morristown and Paterson are approximately = _ ‘ o i ,
20 and 15 miles from Newark. The majority of lawyers : K\ N ﬁ :
% o ,g ﬂ
A > fs . ’
\\ o - j’ k
gt : = /
o " . f / o ( e
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Pennsybvania -- H.R. 4961

e

This bill would amend 28 U.S.C. §}18;tp add Lancaster as.a
statutorily authorized place of ho)ding‘courthin thg_Easternijstrict
of Pennsy19ania.' Today §118 provides.that court shall Le held in that
district at Allentown, Easton, Reading, and Philadelphia. Both the
district court and the Judicial‘Cqunci] for the Third Circyit have
recommended that H.R. 4961 not be enacted because, at present,
they do not find a "clear and compelling:need" for permanentvﬂ
facilities at that location. In recent years‘caselogds‘paye not
required the c;ﬁrt‘to schedu]e,"sgecia1 séssions" aﬁsthat ]ocation,
and there is bresent1y'no reasqn,tb,be1ieve that §uch,se;§iﬁﬁ$ will
be needed in the near future. If they are, thgyucan‘easi1y,be
arrahged. At the present timg, howeVer, there *is not enough’of a
workload..to justify a "rggg%sf_sessibnf and permanent staff at

Lancaster. ..

" CONCLUSION

In concluding, I'wbu1d like to submit several observations for

. this subcommittee's consideration. Conditions change with the passage

of time-in most judiéiél districts -~ juét as they change in most
Congressional districis. There is no doubt that Shifting'populations

and community developments create a need for new districts and new

101

»"statutorilytauthorized‘locatiOhs."’ Tweénty years: of Judicial Confer-
ence'expEriehce,\however,have indicated that the need for new districts
developes veryfgﬁadually. That same period of ‘experience indicates
that too many “giace“ bills are more the consequence of a desire for
a _permanent federal fdcility than the manifestation of real need.

The Judi¢ial Conference is not criticizing community prides
Nor is it unresponsive tosituations in which the needs ofjustice = .

-~ are cleéfiy'evidenééd; if the caseload is there, the court ‘belongs there.
Yet the courts -~ and the nation's taxpayers -- can no longer afford
to provide a g?rmanent faci]ityvin a 16ca1ity which does not have a
significant caseload -- simply to provide a“convenient place at which
attorneys can file their pépers, If community involvement {4 the
issue, "special sessions" of court, fully authorized by Chapter 5
are the answer. Judge Hunter discussed "showing the flag" here two
years ago; judges know it is necessary. The Eighty-eighth Congress

had just that objective in mind when it provided for special sessions.

 .Hith our ability to provide more accurate data on case filings by

e
S

.county of origih, We,may be able to assess 1egis]ative'pfopo§als
' more by Mfact” and less by "feel"; and we may be able to make your |
p suchmmittee'S‘fask a little easier. | | '
+In the fina] analysis we do need‘to reduce the number of
<“Jpcatibns at which we spend money for."uﬁderutilized" space, we
- ;eed tﬁ;do so while nevertheless "taking the court to the people",

N

U
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I and we need to rely upon the “common S/Jge' of our judges and the | | e L T ,;  APPENDIX "A" ‘
g Congress in doing so. Existing statutory authorization for "special i A !
o : . : ADMINISTRATIVE ormcso THE
i the origin of case = .. : . R F H
1 sesswns," improved information concerning . o UNITED STATES COURTS
. ) : WASHINGTON D.C. 20544
% filings, and pragmatic assessments by .Congress are the essential . : | g Ce k. o
| ) WILLIAM E FOLEY . ‘ ﬁ., ‘
‘; ¢ elements :in providing truly adequate “judicial services" without - ;R October 12, 1978
f This subcommittee ; O e peeron U T
; 1ncurr1ng‘unJust1f1ab1effedera1 expenditures. & , R |
5 has, for almost a full decade, been both supportive of the courts - 1 ’
; . ; st s . all . ' : . MEMORANDUM TO ALL CIRCUIT COURT JUDGES
and instrumental in eficouraging their better performance. We. g | DISTRICT COURT JUDGES
i " know more now about the issues invelved in this hearing than we 2 ; , | FIRCUIT EXEEUTIVES
: knew ten years ago, and the Judicial Conference will work with - The Judicial Conference of the United States, after a review of its
¥ ) 3 policy governing the evaluation of legislative proposals to authorize
i you to learn more in the future. % 3 locations as statutorily designated places of holding court or to implement-
i : » j changes in the organizational or geographical configuration of individual
: 3 judicial districts, approved at its September 1978 meeting the following
o clarified statement of policy:
) _ The Jud1c1a1 Conference reaffirms its previously stated belief " o
. ‘s : . ] @ ;= - that.changes in the geographical configuration and organization
o - ; : _ S .of existing federal judicial districts should be enacted only .- .
o T ~ o - . after a showing of strong and compe111ng need. Therefore, when-
L ) Co - ever Congress requests. the Conference's views on bills to: -Q¥
i Lo ‘ R P L B P create new judicial districts;
@ ‘ ; 2.. consolidate ex1stino Jud1c1a1 d1str1cts w1th1n
o a state; . )
37 -create new divisions w1th1n an ex1st1ng Jud1c1a1 ) ¢
ey districts [ u
TR 24 abolish divisions: w1th1n an ex1st1ng Jud1c1a1 ~; s
= : ‘ ‘ ’ district; .
- L ~ 5. -transfer counties from an existing division or N
o - - district to another division or district; - . S =
: . ) " ~ 7 By -authorize a location or community as a statutori?y B
‘ SR : A : S : ' ., . designated place at which "court shall be held" ‘
e ‘ / : G under Chapter 5 of title 28 of the United States :
o » . Code, or
.. 7. waive the prov1sions of Section 142 of title 28,
‘United States Code respecting the furnishing of , ‘
- accommodations at places\of ﬁolding court = %\‘AA;W ' :
C the Dwrector of the Adm1nistrat1ve 0ff1ce sha11 transmit each such e MN\“““T;‘%?‘ S
‘ : : : - bi11 to both the chief judge of each affected district and the chief 8 E St
; Tl . = . _judge of the circuit in which each such district is located, re- ~ : . ’
; - S S j“_“quest1ng that ‘the district court and the Judicia] counc11 for the - Y
& g )
(3 . ' % . b5t ’
(,7') - . o ~-‘ ] N . i e E . o ‘;._, - | . e ‘ ‘~ ,ﬁ{y a%;_,; .
T : ‘ . ; - e o R ' ‘ FER : ,
N ; L R ? , ; i % : S _”;; - ’ A L .‘: _ ;;';L R S R P 4 ; .:1‘ e s
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circuit evaluate the merits of the proposal qnd formulate an
opinion of approval or disapproval to be revyewed by the
Conference's. Court Administration Committee in recommending
action by the Conference. An each district court and circuit
council evaluation, the views of affected U. S. Attorneys
offices, as representative of the views of -the Departmgnt.of
Justice, shall be considered in add1t1on'to case]oqd, judicial
administration, geographical, and community-convenience factors.
Orily when a proposal hag been approved both by the district
courts affected and by the appropriate c1rcu1t;c9uqc11, aqd

only after both have filed a brief.report summarizing ghe1r
reasons for their approval, with the Court Administration -
Committee, shall that Committee review the. proposal and recommend
action to the Judicial Conference.

: {wmiaﬁ. Foley |
. Director

Mr. Mackun. As I have noted in the s.taterrient, the Judicial
Confzrence has consistently followed the policy of deferring to indi-

vidual circuit court’s views on all prostaL§‘§vith regard to realin-

i ircuits. T .
mfi ctlﬁgréfore, don’t have any comments from the Judl.mal Confer-
ence with regard to the proposals to split the fifth circuit.

T might add that from my point of view, within the Administra-
tive Office of the U.S. Courts, a split such as that as now proposed

" before you would certainlyincrease and improve the efficiency of

administration of cases within the circuit. S o

In regard to those bills which would revise existing ge‘ogr.aphh, or
organizational configurations of individual judicial districts, my
prepared remarks do not address four })ﬂls, which are Qresently
pending before you. Unfortunately, we did not notice the introduc-
tion in late May of H.R. 7436, a bill to a}lthorme Long Beach, Calif.,
as a statutorily designated place of holding court. - .

As a consequence, we have not as yet requested the views of
either the district or the ci{rcuit court V;involved. We;.’mll, however,

| ~do so very shortly. .

We are also unable to comment on ;thtge other bills which have
been?introduced this week, H.R. 7947, which would create an addi-

tional judicial district in the State of Michigan, H.R. 7951, a bill to

transfer two counties from one division to another in the Southern
District of Towa, and H.R. 7967, a bill yghl_ch would giesl.gnate the
Modeste metropolitan area as a statuforily authorized place of

~ holding court in the Eastern District of California. E

We will request the views of both the districts and circuits in-

‘volved regarding each of those three bi‘lls,‘ and will be prepared

hortly, I hope, to address those bilis. e
" 1?/1 ,.yKASTEngEIER. Now, just to be clear, you mentioned four bills

Ny

" relating to districts, and you mentioned H.R. 7 456, and three other
© _ bills in%roduced more recently. Those are the four -bﬂls?

S
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Mr. MackLIN. Yes, sir; we are not prepared to address ourselves

to those four bills at the present moment,.because we do not know

the views of the courts concerned. 2 . :
Mr. KAsteNMEIER. Thank you.

Mr. MackuiN. In my prepared remarks, I have in response to

your staff’s request explained how relevant statutory provisions in

chapter 5 of -title 28 of the United States Code govern matters

which are the subject of this hearing, and how the Judicial Confer-
ence evaluates proposals such as those before you today.

. Appendix A to my prepared statement fully states the policy
‘which governs the Judicial Conference in evaluating this kind of:

legislative proposal. Among-the observations filed with your sub-
committee by Judge Hunter in June 1978 and those submitted in

the prepared statement which I have filed, I would like to empha-
size only one. , AT _

;The statutory designation of a community as a place of holding
court is literally not necessary as a prerequisite to a district court’s
actually sitting or holding a session in that community. As. ex-
plained in greater detail in the statement, while regular sessions of
courtzare set only in statutorily designated locations, special ses-

.~ sions can be set at the court’s discretion in any community.

‘During the past 20 years in reviewing proposals to add statutori-

ly designated locations, the Judicial Conference has noted with

. concern the large number of proposals which jare not justifiable in

terms of the volume of court business arising in the proposed
community. ' o ) ‘ o

Too frequently a proposal to establish a place statutorily is really -

designed as a response to section 142 of title 28 of the United

- States Code, which has a requirement that facilities shall be main-
tained only in locations at which regular sessions of court are held.
In other words, the statutory designation, which is a prerequisite

, - to construction of ‘a courthouse, or the leasinig of governmental or

&

Q

‘commercial space, is motivated by a desire to have Federal facili-

ties in the community. Given' the Code’s authorization of special -
sessions, the statutory designation is not necessary to guarantee

judicial process. It is necessary to assure a- permanent facility.

‘Now, my prepared statement specifically addresses 17 individual -
‘prop()sals‘ o o - B : S ? ) B : R " ﬂ,::;
- T'will not readdress them now. However, I will attempt to'answer

any questions you may have concerning the views expressed in sny
statement. ©~ . S e S

. Mr. Kastenuumer. Did you wish to add anything, Mr. Weller?

Mr. WerLLER. No.

'Mr.°KasTeNMEIER. | think for the purpose of reference, I would
~.ask you to very briefly note the various bills, what they would do -
and what your recommendation is, just so that we have a working
 laundry list. e AT I R L T R e L T
“Mr. MAckLN. Yes, sir. ' With regard to those bills which ‘create

new or realine existing districts, we: first treat the California cen--

tral district. There are two bills there,- H.R. 2505 and H.R. 2806.
These would create a new southwestern district -consisting of

Orange, San Bernadino, and Riverside Counties. Both the District
Court of jthe Central District of California’ andthe circuit court

- have recommended disapproval of those bills. Under the "policjg set :

(%
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down by the Judicial Conference of the United States for those bills
< which they will consider, therefore, the Judicial Conference itself
has taken no position with regard to either of those bills since they
will treat only those bills where both the district and the circuit
have approved.

" Mr. KasTeNMEIER. In other words, the Judicial Conference does
not take a position with respect to the bills unless they are ap-
proved at a lower level? s

Mr. MackLiN. By both the district and the ¢ircuit council.
Mr. KAsTENMEIER. Accordingly, your nontreatment is sort of a

denial, an affirmation of the disapproval of the——
Mr. MackLIN. Yes, sir; that is correct in effect. Next we have the

Eastern District of New York, H.R. 3714, which would create a new
southeastern district carving out two ¢ounties, Nassau and Suffolk
from the present Eastern District of New York. o

Again, both the district and the circuit court have recommended

disapproval of this bill and, consequently, the Judicial Conference

has not taken a position. ' : ‘

Mr. KastenMEIER. Both of these proposals, the California and the
New York proposal, I seem to recall that the study concerning
those proposals was mandated by action of the last Congress?

Mr. MackrLin. Correct, sir. ' :

Mr. KasTENMEIER. Accordingly, there pre

adequate survey of the question? |
Mr. MackLIN. Yes, sir; the Administrative Office did conduct a

~ study in both of these districts and in each instance recommmended .
against the creation of a new district as not being justifiable based

on the workload that was there.
Mr. KasteNMEIER. Thank you. } o
. Mr..MackuiN. Next, there are two bills concerning North Caroli-
na. H.R. 6708 would move the Federzl correctional institution at
Butner, which is now situated on the border between two districts,
the Eastern and ‘Middle Districts of North Carolina, entirely into

the Eastern District of North Carolina.

suinably has been an

Both of the districts' concerned here, as well as the circuit coun-

cil, recommend approval of that particular moye. However, as of
the moment, the Judicial Conference has not been able to express
an opinion. The .comments;of the district and the circuit have come
in since the last meeting of the Judicial Conference. ,
The second bill is H.R. 7615, which first would transfer four
. counties from the Middle District of North Carolina to the Western
District of North Carolina. Second, it would eliniinate Rockingham
and Salisbury as being places of holding court //in the Middle Dis-
trict of North Carolina, but would designate Wijlkesboro as a place
of holding court. ' R AT A '
' The middle district does approve of this particular bill as does

the circhiit council with one exception. The circhit councit holds the
~opinion’ that Wilkesboro is not justified; thatic},b the-business of the
court that would be held in Wilkesboro does7 ot justify establish-~
ment of Wilkesboro as a place of holding courtj/.'rl 5 5

‘There are a: number of bills which would/create new divisions

within a district or realine existing divisions] Two of those appear

in ‘the Central District of California, H.R. /5697, and H.R. 5789.

5

|

=4

kY

107

These bills would creat j ivision
and San Bernadino Cougt?e;nccunty division of Orange, Riverside,

Once again, the district and circuit court concerned have recom-

mended disapproval of those bills and, consequently, the Judicial

Conference would also i d di
not even reviewed tlf: lfi?fs?.mmend disapproval, although they have

I beg ycur pardon: I am reminded |
. ’ 3 c that th ici
did address those two bills in the last Sessiore; ;21 (ﬁgﬁffﬂgr{e}i&? 3

did recommend disappro i
: I proval of those two bills.
Thigfx{)iﬁ H.R.] §971, dealing with the Eastern District of Missouri
ot ﬁyogh_u transfer two counties from the Eastern to the
o e(xl'p»t 1vision of the Eastern District of Misssouri. °
vron ;1 (;? ﬁlcltS al?iciil 01{‘(}:1u1t Ccoux;ts Ac((i)ncerned have recommended ap-
oval . 1l. The Cour ministration Commi ‘
Judicial Conference has already reviewed this biil grlilén ;zzifngelg}c}:

approval and will be so recommending to the Judicial Conference

%gz‘l,{, S?(l)l;ls{ ,biﬂoplégvxgdgf Vf:il(') the d1V1s1op of thge Eastern District of
other being a Long Island diirliss’io(;fe' being a city dlvision #nd the

Unfortunately, 1 have no responses at the mbment}?f from either

the district or the circuit i is bill." :
istrag_ti\’re‘ Office fnflil;:gugegzgg e;gggggléié)el}il. a%(;ﬁsvtm&'thg' Admi1_1-
Pa%gcular dls.tnct into two divisions. tviding this
s %’i—?"i 251518 c’}%al with theNorthern District of Ohio, H.R. 1883
oeated ihin that G od i, counies presently
wo divisions. ! ] lvisions instead of
located in each of thoss thrac mioate that at loast one judge be
Court would be held, however, in .the same places. Both' the

district court and the circuit council have recommended disapprov-

al of these two bill i Ay
useful purpose, ills, contending that such a division would serve no

ling with the Eastern and Sc;uthern Districts of Texas
?

Next, dea
H.R. 2079 and HR. 596’6_, those bills would transfer two counties

- from the Southern District of Texas into the Eastern District of

Texas, and realine the divisio.
exas, ~eaune the divisions of the Eastern Distri
s:i%itihseven divisions, the new division being the ilg%k(;fl ]é?\{r?s -
th i edisg‘,ﬁgtplacest ofhholdlng court as before. e
di courts have recommended 3 ‘ : 1
he circuit council on the other hand, has rgggfxrlilerfgezhg%%gifi

not be created, but suggests that the twn i
z 1 ] e t ’ N4 .
thia wli)vriﬁsﬂxixtlsmn%; Ty}ller division of tggt%?:tﬁéis be placed Wlthm
u . - . q . . * i) ’
foxfholding cour’tin ot ose blllssgwhlch designate additional places
irst, California Central, HLR. 5924 and : ‘

) » T, 0924 and H.R. 6060. Bo
812}%?fg¥'?11'i1511d0destlgliate Santa Ana as a place o? hold();(l)lglgc%tl}llri:o f\;v?tl}?lsg
cooornia }?n ral. The district, the circuit council and the Judicial

onf rIe{nce :ave recommended approval of those bills. N
o ”thé A?ISTI_BN.MEIEI}. In approving those bills, do you recall wheth

the m1n1strat1ve Office considered the recommendation man:

69=375 0 = BY ~ g
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dated by Public Law 95-573, that Congress study in detail the ideal
location for a court facility? : .

Mr. MackLiN. The Administrative Office’s study did not address
the question of an ideal location other than to suggest that such a
study might be conducted by the Congress. In our study, however,
of this particular district, we recommended rather than a place of
holding court, a separate division. That study that we were direct-
ed to conduct was completed prior to the time that we had heard
from either the district or the circuit and prior to the time that the
Court Administration Committee of the Judicial Conference had
considered the matter. , «

Our report thus was available to the-district, to the circuit coun-
cil, and to the Court Administration Committee before they made
their recommendation which, as you know, is to designate an addi-
tional place of holding court.

‘T might point out that we have received assurances—that is we’
in the Administrative Office—have received assurances as I guess
the Court Administration Committee did also that a judge would be
assigned to that place of holding court. - , '

Turning now to Michigan Eastern and H.R. 6703, which is a bill
that would designate Mount Pleasant as a place of holding court in
Michigan Eastern, the district court recommended disapproval
based on the fact that Bay City, which is ,a statutory place of

- holding court, is located only 60 miles away, and since January of

1978, only nine cases had arisen within that particular area. The
U.S. attorney, as well as the circuit council, have recommended
disapproval also. , - ]

With regard to New York Eastern, H.R. 5691 would designate a
place of holding court not more than 5 miles from the border of the
two counties of Nassau and Suffolk. Neither the district nor the
circuit court have made a recommendation with regard to this bill.

The Administrative Office study, however, recommends approval
of a place of holding court in virtually the same location. ,

Next for New Jersey, there are four separate bills, HR. 1513,
H.R. 2062, H.R. 3673, and H.R. 5890. :

These bills would add four more places of holding court within
the district of New Jersey, added to the present three places of
holding court. Both the district and the circuit courts have recom-
mended disapproval as not being justified since each of these four
places is already close enough to a place that is designated as a
place of holding court. R ' . ERT

Lastly, the Eastern District of Pennsylvania, H.R. 4961 which
would add the city of Lancaster to the present four places of
holding court within that district. Both the district and the circuit
have recommended disapproval as not being justified in view of the
small caseload involved. = , : . ‘ ‘

So far as I know, with the exception of the four bills that I
indicated earlier that I could not address, those are all of the bills
before you right now. 4 : o ~

Mr. KasteNMEIER, Thank you very, very much, Mr, Macklin.

I am afraid the committee is going to have to recess again-

because of a final vote on the housing bill, and the second bells
have already rung. . : » -

g
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I hope the witnesses can be patient and bear with us; but we will
recess for 10 minutes.

Accogdingly, the committee stands in recess.

[A brief recess was taken.]

Mr. KasteNMEIER. The committee will come to order.

_Thaqk you, Mr. Macklin, for your summary for us in terms of
discussing the proposals.

On the four bills you commented on that are newly introduced
when might we expect some sort of decision? ’

Mr. MACKLII_‘I. One of the problems we have is to get the recom-
mendations. Circuit councils rarely hold special sessions. The way
in_which those meetings are scheduled, it may be some while.

Mr. KastenMEiEr. The reason I ask, to place everybody on
notice, is that we would like to prepare a single bill embodying
those recommendations that the subcommittee cares to make to
the full committee and ultimately to the Congress. Very likely, we
will propose a separate bill for the fifth circuit split, but for all
other changes we would like to incorporate into a single bill.
Therefqre, we would need to know whether a proposal is noncon-
troversial or not. To accomplish this we would like to have some
recommendations if possible. If not possible, we can always under-
stand that. There always will be another time, another year for
many of the proposals. It is possible that the subcommittee could
act without advice on these matters, but ‘nonetheless, we would
have heavy preference for recommendations as a basis for our own.

Mr. MackLiN. We will act as fast as we can. However, as indicat-
ed in the New York eastern situation, we do not always get a rapid
response from the district or the circuit. Under the ground rules,
normally we do not see new districts created unless the business
justifies it, nor do we like tc see an increase in the number of
divisions or places of holding court unless the business seems to
Justify such.

I can only say we will do our utmost to get an answer for you as
soon as possible. I am sure Mr. Weller will get on the phone and
contact the courts concerned as soon as he can.

Mr. KASTENMEIER. A number of the recommendations relate to -

California. In connection with that, I would like to yield to my
colleague, Mr. Danielson, to pursue any other matters he may care
to pursue. We are going to have to rely on Mr. Danielson and Mr.
i\gﬁorhead Garlls farAasd leglslat;‘og 1for California is concerned. Qur

league, tlenn Anderson, of California may have a piece of legis-
lation, too, that he would like to discuss. Y P O TeRs

TESTIMONY OF HON. GLENN ANDERSON, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF CALIFORNIA

jogrrl"? ANDERSON. May I have a couple of minutes before you ad-
Mr. KaSTENMEIER. Yes. |
Mr. ANpERSON. First, Mr. Chairman, I have remarks that I
would like to have made a part of the record, but I would like to
extemporize if I could. ~

Judge, good to see you again.
Mr. Macklin a moment ago mentioned that he did not notice or
they did not notice our bill, H.R. 7456, which would provide court
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be held in Long Beach. We introduced that in May. I introduced it
back in 1977, also. We have been working on it for a long time.
I do represent Long Beach. It is the biggest city in the Nation,

‘and does not have a Federal court sitting. It is an area of tremen-

dous growth. You may not be aware of it, but I represent the Port
of Long Beach and the Port of Los Angeles, that are actually sister
ports right together. They are second only to New York in total
capacity, and in some capacities are bigger, and they tell us in the
next 20 years, growth will be 350 percent, and will be the biggest
port complex in the Nation involving Federal legislation.

The Navy is big; we have the names of 29 ships and 34 are
coming to us, that will be almos# all Federal litigation. The city has
told me they will provide space for it.in the new city hall complex
or the convention complex.

The coast of California reaches as far as from Maine to South
Carolina. Seven of our courts are in the north and only two in the
south. Long Beach needs one. It is a great inconvenience to take
this 25-plus miles every time they want to go down there and back.
We are not opposed to any of the other sittings, but we think Long
Beach is an unusual situation.

Just recently, we got approval for a new world trade center
which will contain a million square feet of office. I have the mer-
chant marine activity there; much of that is Federal. As I see, we
are second only to New York, and probably will soon pass it. There
are just so many reasons why Long Beach should be considered. 1
want you to take a good look at it. Next year I want to make sure
it gets to you. The people down there, the president of the bar, Jim
Ackerman, is working with us to get it, and the big law firms are
working on this with us, the city attorney, not just this time, but
when I introduced the bill 2 years ago, Mr. Parkland, the city
prosecutor, was working on it. Now he is city attorney. The people
change, but we do have their support. i

Mr. DanieLson. Can Mr. Anderson’s written statement be insert-
ed into the record and made a part of the record.

Mr. KasteNMEIER. Without objection, as well as the statement of
our colleague, George Brown.

iThe statements of Hon. Glenn M. Anderson and Hon. George
Brown follow:] t

3§
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TESTIMONY OF CONGRESSMAN GLENN M. ANDERSQ
before the Judiciary Subcommittee on Courts,
Civil Liberties, and the Administration of Justice

August 22, 1980

Mr. Chairman and members of the Subcommittee, I appreciate having
this opportunity to let you know of the need for my Tegislation; H.R. 7456.

H.R. 7456 amends title 28 of the United States Code to provide
that the U.S. District Court for the Central District of California may be
held in Long Beach. With a population of about 350,000, Long Beach is the
largest city in the nation which does not currently have this authority.

One might easily surmise that this has not been the result of some
past oversight. Rather, it is the result of the City's pkoximity to Los
Angeles, its neighbor 25 mijes to the north. Los Angeles is the exclusive
home of California's Central District. As befits such a large city, Los
Angeles has been the home of many government services utilized by nearby
cities. And this may have, at one time, been appropriate with respect

to the federal courts. It is so no longer.

As you may know, the City of Long Beach is growing tremendously. Its

growth as a commercial and trade center can only be »haracter1zed as explosive

4
New construction has drastically increased the size of its business commun1ty

Today, Long Beach has become a center of international commerce in its own
right. And growth of this type will continue.

Sometime in the next few months, the Port of Long Beach (which, unlike
15 or 20 years ago is now a major port) is expected to approve the
construction of a new World Trade Center which will contain about 1 million
square feet of office space.

I need not tell you that this type of commercial groﬁth, domestic and

international, increases the potential for federal Titigation.
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Additionally, the United States Navy has decided to homeport between

27 and 30 ships in Long Beach over the next fiveayeargsﬁﬂThey~estimate that
this will mean the assignment of 9,000 Naval persgnnel in the City, indicating’
a local need for expanded federal Jud1c1a1 resodrces.

And, of course, the area's s1zeab1e and s1gn1f1cant merchant marine
industry 1is centered in an area much closer to downtown Long Beach than to

the courthouse in Los Angeles. The part1es involved in federal 11t1gat1on

‘dealing W1th this industry work here, live here, and could be much more

conveniently served by a Federal court here. ‘

It was based on these needs that I 1ntroduced H.R. 7456 ear11er this
year, and H.R. 12698 in the 95th Congress;‘ And I did so w1th the support of
the Long Beach legal community. Mr. Robert W. Park1n, formerjy the City

‘;f

Prosecutor and now the C1ty Attorney of Long Bedach, has expressed his support

for my 1eg1s1at1on. His replacement as C1ty Prosecutor, Mr. John Vander Lansm

o

also enthusjastically supports th1s effort.

Other supporters of my 1eg1slat1on 1nc1ude Mr. James H. Ackerman, Pres1dent

[Sens———

George; and. Mr. Joseph Ball, senior partner of Ball, Hunt, Hart and Brown.
,,) .

These individuals, sen1or and respected members of our local and national

of the Long Beach Bar Association; Mr. R1chard Wilson, of A11en, Wilson and

Tegal commun1t1es, have all attested to the heavy caseload of federal
Titigation which is generated 1n Long‘Beach,‘and to the great need for the = .
enactment of H.R. 7456: . R “ |

The City of Long Beach has expressed 1ts support by indicating that it
is prepared to work'to have the Court 1ocated in its beautiful new City Hall,
or in the spacious Convention Center, both convenient1y 1ocated downtown.A
Once located in excess space in either of these fac1]1t1es, the cost to the

v

federal tax-payer, of course, would not be r penny.
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C]ty,fathers and those engaged in the practlce of law in Long Beach
know there is not another city in California's Central District, outside of
Los Angeles, which. generates so much tfederal litigation. Certainly, by
any measure, Long Beach is the largest city in the District not presently

authorized to hold Federal Court.

One possible mark against Long Beach stems' from the understanding that
there is not a county or pariish in the nation in which two cities are so
authorized, . I would point out,. though, that there cases of ¢itjes ~ 1in
d1fferent counties’ - which are located as closely together as Los Angeles

and Long Beach that do have statutory authorizations. In California‘s

. Northern District, for example, court is held in Oakland, 20 minutes from

San Francisco, and in San Jose, which is less than an hour,from,both.“ These
three cities, despite their”proximity to one another, are each located in
different counties. During our gold rush days, counties in the San Francisco
Bay area needed to be very sma11 so ‘that every fellow who struck go1d would
be close to a county courthouse where he could stake his claim. So, we have
the situation in which these three cities are in different counties, and
based on some need, are all homes to Federal judges. In’Southern California,
we have densely populated counties that are as large and larger as entire
states, ' And the need is there for more than one city in a county to hold
court. An historic anomoly peculiar to California must not be allowed to
preclude Long,Beach as.a site for holding Federal Court.

Finally, subsequent to staff discussions between my office and the
Administrative Office of the Courts, it has become my understanding that that
office is not prepared to make any recommendations with respect to H.R. 7456.
Apparently, there wes some confusion between the Judiciary Committee and the
Administrative Office of the Courts, which resulted in their being unaware

of the existerice of my bill.
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I think it would be most (unfor;\j:unate i any.decisions made by the: ; .
Committee on the new authorization of any city as a place where Federal i e
2 k o}
~court might be held - based in‘part: on recommendations of the Administrative ' &
; .
Office of the Courts - were interpreted as negatively impacting upon the Ly
i ‘ . 5 ’ |
desirability of Lorg Beach's also being so designated. i : ;
‘ ; . . E TESTIMONY !
So, should the Committee recommend that some other city bsé,authc;‘/rﬁzed, N i OF 5
=L e ? W i » » $ e
1 believe it must be gwphasized that such a decision has no \b,fﬁgringfm : ‘ ,// - - ; f
z & 2, 4 o ik
L e S Lo Eo o } L
- the City of Long Beach also being designated, either during the Qﬁt}ff Congress; - [ : J%
or in the future. % R den f o p | CONGRESSMAM, GEORGE E. BROWN, JR. g
) . w;}“\ } : .i“,l)
I believe that this Subcommittee should favorably report to,th'fe full o f ig"
, o _ : G ]
Committee, the content of H.R. 7456. Long Beach should.be statutoirily , ; {é
5iiliihor1‘zed as'a settiné for the Central District Court in CaHforgiia. The e | BEFORE . x}f
: o . . L i ' 3 _ S ‘ 0
need is ‘there. Indeeli, I would posit that the need is greater there ;’ i % Y %
than any other city in: the country. And, had the Adminis;ré%f;ilve Office - ) ;f -
of the United Statés Courts studied the matter, ‘I ‘believe they would have I\‘HE SUBCOMMITTEE ON. COURTS, CIVIL‘ LIBERTViES, f
FET E . - : > Ty . §
arrived at *l'.(g}‘s same ,determ?natmn. ", AND THE ADMINISTRATION OF JUSTTCE ; ]
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o ’ o ' ' _ o Sl Thank: you for the opportunity to - speak. on behalf of ...~ O

£ ‘ ’ v , N ' H.R. 5789, to- establish ‘a new division' in ‘the Central District

T ‘ o i ‘ £ , Lo of California for the United States District Court. g have'

Z
2
p2

s e

i S “, , ‘ | , beeri asked to: specifically address four‘questlons relatlnghw

»

g

to my proposal; (1) the need for such. leglslatlon (2)

Q

IR S T anticipated costs-of my proposal (3)Wava11ab111ty of alternatives;

T e s s e

and (4) ‘support and/or opposition for my 1egislationfand;anyf'

o

controversy that may surround it.

> NEED: ' The idea of a federal court fac111tﬂ~to serve

s et ey

—&ﬁﬁ‘ : , , e ' ' R ‘ o i d " ¢ the inland counties of. the Central District .of Callfornla

/3%

)

has been in ex1stence for many years. In the 95th bongress,,&g;

o bt et

R N

oo VA ‘ & . 2 : SRR . ' ' "; R Congressman ‘Charles Wiggins sponsored H.R, 3972 to establlsh ‘;1%2 )

g~‘ o & : ‘%' - the” counties of Orange Rlver31de ‘and San Bernardlno as - a

: ' = o R ‘ Bt w : ‘ k d : e ' separate Judlclalﬂdlstrlct, I was a sponsor and a supporter.

of this bill,
]

A

e T

Aty

Con81dered as.part of a comprehen31ve federal distriet

o

o A ' . , ' 'f“af R court reorganlzatlon (P.L. 95- 573) this proposal was . the

. o S . B T : o ‘ ; L : ~  basis for the mandatlng of a: study by the Administrative Offlce
) . R o V R o o : : ' e of the United States Courts on the need for the creation of a !

new federal Jud1c1a1 dlstrlct

o

Thls4study, lssued 1n August of-1979, _revealed ‘evidence:

o

of a need to create ‘a separate Jud1c1a1 dlstrlct for Orange,; . =

el EE S AR ' ’ B, ’ ' SRR : : EERR v . : S “RlverSLde and San Bernardine countles There was: substantial -

B . B . 3 ’ ‘ : i ;.;,i.”ﬁ ‘ . ‘ ’ Tel o . e - . - ' = oS L ) ’ ' . ‘ : ° 9. o o Lo [ © °
g o v o . , e T : i v , : e i evidence that the current prov151on for a single locatlon T L
- . R o . R ! i ) ’ u;;‘l : 0

o ,‘ R R ‘ S v‘ o . e ': for holdlng court in the Cnetral Dlstrlct is "1nconven1ent

for a substantlal portlon of the population" and wlnaccesslﬁle HERE : '14 S
4/5 : ) : R - k
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This study presented a sound. case for‘the‘establishment
of a new: federal court: facxllty to serve the 1n1and counties.’
A reylew of the populatlon statlstlcs then avallable revealed
that, were a new federal district.to be created in- thlS
area, it would be a district larger in populatlon,than all-
but 24 current'judiclal‘dlstrlets. fThe,study,also revealed
that thisrpopulationkyestimated atﬁapproximatelyh2.9 million.
people had increased~by 14.3 percent between 197Q andf1975;<
a rate of\increase;far'ebbve‘national‘and*stateaaverages.
Wh;le this population currently'compriSes.abouts27 percent
of the total in the'Central'JudiciaL District, 4at these rates. -
of growth it is plain to see that this percentdge in increasing
dramatically. . R )

In terms of geography, the study reported that this
Trl—county area presently comprlses over 70 petrcent of the
present JudlClal dlstrlct and if it were' to be separated
into a single entity, the area would still be greater than
all but 33 federal Jud1c1a1 dlstrlcts in the mation.

This study presents compelling ev1dence based upon the
travel time*for litigants: anduattormeys,. convenlence, ete.
that some fac111ty should‘be established. to serve the inland .

' countles of the Central Judicial District of California.- Irul
'ask that this study which I have 1nc1uded in the index of my
" testimony be 1nserted and made part of . today s record
(See 1nsert 1) ) .
The more obvious question’poSedwbylH R. 5789 is the need
oyfor a new fac111ty in the'city of RlverSLde as opposed to ‘some:
On this questlon

other clty or locatlon in the trl—county area.

R > ) o . 5
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no specific study has .been made, despite -the recommendations
that "Congress conduct a.detailed study to determine the ideal
location" for a new facility contained in the report I haVe'
cited. '

A glance at a map of the central judieialkdistrict and

the tri-county area (see front insert) reveals that the propesed

Sant&>nna site is. 1ocated ‘at the western tip of this vast
/feographlcal area.. In discussions with many attorneys from
the 1oca1 bars in San Bernardlno and Riverside counties,
they inform me that a drive to Santa Ana would be no- less
inconvenient than the present drive~to Los Angeles.

The céseload distribution throughout: the tri-county
ared seems to gustlfy ehmore careful con51deratlon of locatlon.
The study made by the Admrnlstratlve Offices of the Cotuirts .
reveals that even now &l most. half of the civil and criminal
cases arise out of the Rlverslde and San Bernardlno counties.
(See:tahles 1 and 3 of dinsert 1) With the present growthm
trends in'these two;eounties, I can only see an increase *
if\this peréeptage.

Thevgrowthttrends.in.the Riverside- and San Bernardino

counties .are dramétic; The Admlnlstrative Office.study,

£

which was. basied on 1975 Census data, indicated that "51gn1ficant"

future populat101 growth in the eastern counties of Riverside
and San Bernardlno w111 tend to shlft the. population center
east, away from Santa Ana." v%;_ ,‘._‘f,.

A study by the Sounhern Callfovnla Assoclation of
Governments (SCAG) which was based on more recent datz brings

“home this point.* . T "’ '3, S ! IR

* SCAG - 1978 Growth Forecast Policy, 1979
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This study, which forecasts the pOpﬁiatlon growth and overall

Ry and independent economic entities.

o v These conclusions and the evidence I have presented
development of the Southern California area, estimated !;hat:--~ ' .

_ : . : does not present an. overwhelming case that a new facility
Riverside County would éxperience an 80 percent increase in s .
: . . for the federal district court should be located in Riverside,
population and San Bernardino County a 72 percent increase
L . , . . but it does raise questions as to the logic of locating
by the year 2000. Orange County, or the other hand, is projected ’
o ‘ , L such a court facility without giving to these and other
to experience a 60 percent increase over the same period. - ‘ ,
. {{ considerations that would naturally be raised by - a study.

Another importafit element that ‘should be corisidered is the X 4
; = ANTICIPATED COSTS: The ¥¥Et of establishing a new district

number of federal facilities and federal interests in the. :
, - ‘ . “2 as proposed in H.R. 5789, is unknown, at this time. The
i Riverside and San Berhaidino counties. ' The federal government S?iL : : e
o E - ; L ) study of the Adninistrative office estimated.that the creation™
i is the major employer, with military installations comprising : (r' .
- : ' of a new distriect court would be an initial $2 million

o R i

more than 50 percsnt of total '‘employment.  the.major military ‘ '
; e o % ii for relocation costswwith annual operating expenses
installations in’ these two counties are:. : v
; . estimated at $575,000. I assume the establishment of a
‘~=March Air Force!Base
o i _ division would be less than that.
* == Nortorm Air Force Base ,
N The establishment of a new federal court facility is a
-~ Fort Irwin Training Center L
: . L = , # major expense no matter where the court is located. These N
<= Twentynine Palms Marine Depot : P
U ’ : expenses must be weighed against the benefits that will s

s T i R

- Géoﬁge Air Force Base -, . S . %

s e Rk

; _ q result and to whom they will accrue.
~- Norce Naval Ordinance. Station ;
: It is my understanding that the purpose of this new
-- Barstow Marine Depot 7 J
; ; _ : - facility ig to serve the entire inland county area of the
Federal land and Indian-reservation. land comprise a large »
- Central Judicial District of. California, which includes

s majority of the total alnd area in these two .counties. The \
S . @ o . ; 1 Orange, Riverside and San Bernardinc counties. ' Thus, in my
L Soboba and Morongo Indian reservations also provide a basis ‘ '
: ‘ , o mind, the benefits will outweigh the costs, no matter what
for jurisdiction under the federal court system. - ,
. : ] ' iy 1 i the costs, if all the residents of the entire area are
The statistics I have described ‘above are subject SRR ; ‘ &l
: . » . better served by such a facility. Let me remind this panel
noob to change with the 1980 Census. I believe the trends that I . - v
‘ _ : o that their decision where to locate .this new court facility
have discussed will-confirm that (1) San Bernardino and .= - - , ; LS. -

Rversid ties are the fastest growing counties in will be final for the next decade and quite possibly through
- verside counties ‘grov . , S , ,
u ; : ) “ iy  the year 2000.  Thus, the costs should be weighed against
population, and (2) that these counties are growing ‘as.separate . ; LI | yea ' o : . & ’ &

' : v : the future needs as well as present expediencies.
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I would like to point out that Riverside is in the process

of building a Federal building which, I am sure, could be
modified to include court facilities. ‘Again, my concern is
for. the convenience and accessabilitx“of the court to the
residents of the area served more than the existance of an
available courtroom or appointed: judge.

AVATLABLE ALTERNATIVES: .As I have previously stated, I

am willing to accept the most efficient means of establishing

a federal court facility to. sérve the entire inland county

area of the Central District of California.

3 1
I am willing to accept a '"place of holding court" as

ivision to s i ‘ s a matter
opposed to a new division to serve this area. A

of fact, I am willing wiling to accept Santa Ana -as the
specific place of holding court over Riverside provided a
study is made by Conéress to -determine unether, in fact,
that is the- ideal location considefing costs and convenience
to the population served, both‘now’and‘in the future.
SUPPORT: There is widespread support in San‘Bernardino

and Riverstde‘countiesefor the 10cation of a federal court

faclllty within the Tri-County area.

of the attorneys in these counties support or would support :

the location of such a facility in Santa Ana, especially if. .

» the court could not be located closexr to their place of

business.

After discussing this matter with the loca}lbarS‘in these

two counties and with other ‘organizations, I have encountered

much support for a study'tc determine the ideal location for

* a new .federal court tc-serve this area. I have included

I understand that some
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some of the correspon@ence I have recleved supporting
this approach (See insert 2)

1 understand that the State Bar as well as 9th Circuit
Judicial Counc11 have expressed their support for ‘the Sant4 -
Ana location. Whlle they have not contacted me, nor I them,
I believe that these bodies would not obJect to a study of
the ideal location for 4 new federal district court.

SUMMARY::. H. R .5789 is a.bill 1ntended to raise"

before this subcommlttee the questlon of the ‘ideal location -

of a new federal district court facility in the Central

[

Distric of Fallfornia to serve the inland countles of
Orange, Riverside, and San Bernardino.

A study py the Administrative Offices of the U.S.
Courts recommended,. in the context of a new federal district,
that"Congress conduct a detailed study to determine the
ideal location" for a federal court. While the context of

the study has since been superceded) the question raised

' thereln where in fact is the ideal location for a court,

has yet to be answered.

I have presented evidence in suppost of my bill to
locate that facility in Riverside. My evidence is not
conclusive that Rlver81de is the ideal location. However,
I belleve it is suff1c1ent to support the notion that a
Eurther study is necessary

If such a study is made I will gladly accept the'
flndlngs and recommendatlons embodied therein. And, if
Santa Ana is determined to be that ideal location I will
support the establlshment of that facility in Santa Ana. My

feeling is that a study would not so conclude.

«
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RECOMMENDATIONS: I recommend to this subcommittee that

a decision on the location of a new federal district court
facility in the Central,District of California be deferred.

until such time as Congress can study in detail the ideal

locatiod.

data important to this determination and, therefore, the
decision should be deferred until the relevant Census data
is made availaigle.

Thank you for your time and considerationt
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I believe that the 1980 Census will provide
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REPORT OF THE DIRECTOR OF.THE ADMINISTRATIVE OFFICE '

OF THE URITED STATES COURTS

ON THE.NEED FOR CREATION OF A NEW -

... FEDERAL JUDICIAL DISTRICT IN CALIFORRIA

".(PORSUANT TO PUBLIC LAW 95-573)
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REPORT OF THE'DIRE_CTOR-OF THE ADMINISTRATIVE OFFICE

OF THE UNITED STATES COURTS .
ON THE\WNEED FOR CREATION OF A NEW . |
FEDE,/AL JYDICIAL DISTRICT IN CALIFORNIA -
. (PURSUANT T PUBLIC LAW 95-573). '

B
NG

Report Reguirementsy.. This re‘port1is submitted in accordance with provisions of

I

Section 5, Public Lam‘f{ 95-573, November 2, 1978. The law requires that the Director of
the Administrative Olfice of the United States Courts conduct a comprehensive study of
the judicial business of the Central District of California and make & recomméndation to

Congress with respect to the need for creation of a new judicial district {

rom portions of

the existing district or immediately surrounding judicial districts.

.

Components of the Administrative Office Study. To satisfy the re’quirements of

A.

F.

Public-Law 85-573 the Administrative Office conducted a six part study:

A review of the current district's characteristics ineluding cotnty make-up,
population, area, and population density.

A review of the current court organization.and consideration of the impact

of creating a néw distriet on the judicial administration of the current

district.

Estirﬁatio,n of the current distriet’s eivil; eriminal, and bankruptey caseload

generated from each of its counties.

Consideration of the views of the local community inc]uding litigants,

witneésses, jurors, and attorneys and geographical factors influencing the
court’s service to the community and the community's access to the court.

)

Development of the probable costs of creatfrag a new district.

A review of the policy of the Judicial Conference of the United States with
regard to creation of additional judieial districts.

The Administrative Office study focused on thé proposed district realignment

contained in H.R. 3972, 95th Congress.

This-bill, referenced in House Report No, §5-

1763 accompanying P.L. 95-573, would create-a new- judicial district consisting of
Orange, Riverside, and San Bernardino counties with the remaining counties continuing as

the Central Distriet of California. ; )

ml. Factors Relating to the Need for Cresfi

ng A New Judicial District.

A,

Distriet Charaéteriétics. The Central Disfriet of California comprises the:

counties of Los Angeles, Orange, Riverside, San Berpardino, Szn Luis Obispo,
Santa Barbara, and Ventura. This district is the most populous of the ‘80
judicial districts (excluding the territorial distriets) with nearly 10.8 million
residents, 3 million more than the next most populous district (based on data
for 1975 from the 1977 edition of the County and City Data Book; Bureau of
Census). The Central Distriet ranks 22nd among all districls in area with
39,921 square miles and 14th in population density with nearly 270 residents

per square mile. :

'
i
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If a new district were  crested from  Orange; Riverside and San

‘Bernardino _counties, (the “Tri-County ‘area), the population of the distriet

would be’ approximately 2.9 million’ people.. - This population is greater than

- all but 24 of the currentjudicial distriets.: The 2.9 million population (based

on 1875 estimates of the Bureau of " Census) is - 14 :

197¢ , 1 -14.3% ‘above the
?opulatlpn, Tr!ng compares with a 4.8% increase nationwide and a I:Slgo'{ig
. increase kstqyf.gw;c?g in California during the same period. .. .

: The‘pdpu]aticn growth :raté; W-hﬂe étill on ‘the' SO L
‘ ' . . the rise in the Tr -,.
area, has slowed substantially since the 1960's. Between 1960 anda{;%: u?,:;

popu]atipn of’y‘tﬁhi’s“kart_zg ‘grew*‘by 93% while that of the entire state grew by

27%.

The following table depicts the po : o ) :
. . . pulation. growth of all P
t}?e Central Distriet of Cahfomja during the peried %70 - 1??75:;:-ll co_uEt)"ean

1975

P ’ Rl ad "Tﬁ:igr]o -

| Countz : = -ngulatiOn ' ‘Population ‘Iéi;;egnet
”vléos Angeles 7,041,980 i sgsss,ééé E SR -d.s
Orange 1,421,233 1'60g’sge S 16.6

. Riverside - - 456,916 529,074 158
San Beynard_mo‘ 682;233 - 69‘5’871 e 1
\San Luis Obispo 105,690 129,154 Py
‘:.‘Slan;angrbara S 264,324 1 279,693 .. 5'3
Yentura e 378,497 '~ 437,853 BT 1‘;5.7

Tri-County ‘Area- - 2,560,382 ‘

2,925,611 " - : 14.3

* " If the population of the Tri-Count inues 1o or
- 1Q7E . el X ) Y area conti 3 to .
191\§ ;:-at‘e,‘ t}?e 1980 population will reach 3.3 mil]io:.ues 10 grow at the 1970

0T ‘i& TR LTI ; ,.,lr’ B s v s - sl 'H,‘v
' While the Tri-County area contains 27% of the total bopu&;:}tion of the-

Central Distriet of California, jts ares . surits - fof
. . g » 1ts area ‘aceournts for mere t i
28,100 square miles of’ the Tri-County area is greater th‘:;: at]flmt;lut'zg?.of ,311: :

current. federal judieial districts and its:population ity

o ) P -l == &na 1ils-population density. at -

B S T o exceedal bt 36 B L, o 204 persns
5 oo e iri-County area is in San. Bernardine . ¢~ sr. :

aceounts I . P il ; >a8N. bernardino- Count

A lpore than 20,000 °quare miles or 71% of that area. ¥ Wh,]df

If the 'new Tri-County district wers cieated, the remaini

o s R y - Ty . d e ’ ini ’

i:;mgn(;(ée: 3; ;he nCentral D_x,s'm.ct of California would CEQZr'rlgg];rl::iﬁé{z;m
-t wogl d rm;l’)r: i‘?gﬂ?nd contain approximately 7.8 million residents, Thig
popdlation. ek 70t among ’th_e current federal Jjudicial distriets and the
o ‘; co“e"'lt]' & tey Ffemoving that of Orange, Riverside and San
popation censity”of the four copites ey e i) et The
squa‘fe-mﬂe, 9th amang ‘the present Tederal jgdiciagédizgﬁi?s 3&69 PErSons per

If districts were created on the basis of pbpulation alone, there ‘wou]d

be no .area in the.country more deserving of additional distriets than the area -

presently contained within the Central Distpi

pre: ( alned- I _ ‘ Istrict of Celifornia. i
;)’f the ngtlonwnfie Q.opu]at:on per distriet, whieh is approxirmn:?el 02114the‘1113g515
the area would Jjustify more than four separate distriets. .= - ¥ &% million, )
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21 On the basis of area there is also a strong ‘argument in favor of : ; L
5 creating’ additional distriets' from the current Central District of «throughout the Central District on the basis of workload as follows; |
: “California. “The area covered by the three counties under consjderation for a Lo s I ” /
: . new distriet exceeds the area of 57 of the current districts, and the area of . IR T S 3
- the remaining four counties exceeds 20 of the current districts. ° Office ’ . Number of Officers ‘ i
' The. combinedlpopulationf and area oi,éhefvéurrént Céntna_] District of - Lds;An‘gve};gs?;}‘) ,' o (‘:f ) (including the Chief)
California make a strong case for splitting the district. However, the-unique 8 ; e Long Beach_/ MU S 10 . |
nature of the area and distribution of the population make & logical division - = Panorama City .~ ' g i
‘Gifficult. One of the seven counties, Los Angeles, accounts for 65% of .the ’ San Bernardino B o 6 ! !
. total population and one county, San Bernardino, accounts for 50% of the R ,Sanvt%énaf P A R e 1 |
area. The only way to evenly distribute population between two districts ‘ : 7. < Santa Barbara o . 3
22 ‘ would be to split Los Angeles County and the only way to evenly distribute ’ . o S . Santa Fe Springs - : g "I i
{ the area would be't¢ split San Bernardino County. -, . ; ’ South Bay S - 10 :
0 . Sy T - - . : ‘ . Yentura L ) 2
B. Court Organization and Judicial Administration : s West Covina . L 7
/ 1. Court Organization- The United States District Court for the Central ' o ’ P o ‘ :
: Distriet of California has no statutory divisions. Title 28 United - - ‘ . ‘ +he Pretrial Services - Agency, established under Title o
: States Code, Section 84c establishes the city of Los Angeles as its e -+ - Speedy Trial Act of 1974, operates under the supervision of the chigi" i
- only place of holding court. The court's 17 authorized judgeships and ] : probation officer. Al 18 pretrial’ services officers and their
i ‘three senici judges sre all headquartered in Los Angeles as is the ,‘ supporting staffs are headquartered in T.os Angeles.
R -entire staff of the «clerk’s office. Los Angeles is the only court 4 z R L R B ST - . }
t -location where civil and eriminal cases can be filed. .2 Judicial Administration. . To gauge the impact of creating a new ‘ }
e e S ‘ . district on the current judieial 'adminis,tnétion, personal interviews i
; The court has six avthorized full time megistrates, all located ; were conducted with district judges, magistrates, bankruptey judges 1
L : in Los Angeles and eight;part-time magistrates localed as follows: - / » Sy i P?;?“T“g?f the probation office, the U.S. Attorney's Office, aﬂdgihé B
; " : , publie - defender's ' office. . Th intérviews i
. 7 TSt i - ANese. anterviews centered -
* San Bernardino - . .. Santa Barbara. . / 1 , 1 individual's opinion of the need for a new distriet and tel:ee eff?et::t :322 o
i - San Luis Obispo . Oxnard / B Lo Lere w8 move would have on their operations. The interview portion of this R
i Santa Ana e Barstow / ‘ ’ - Sdy.concentrated on the ‘opinions of the distriet judges with all " '
) Long Beach o i Twenty-nine Palms / o o ) other interviews conducted as time permitted. '
{ ‘ S . . . o S ' .
i et e P : . @ s Tl : .
v ~ One: additional part time magistrate is located in Lancester, o , .8 . Distriet Judges. Interviews were conducted With 17 distriet
§ but most :of his- work is generated from- Edwards Air Force Base -° _ ® Se Tl ‘qudges‘ (14 .0of the 16 active judges .and the three senior
i located in the Eastern District of California. . . . . - o S Jdees) Only.two of the judges favor the creation of o r o,
}! e . e i R . »"x: A T g BT . dlStl‘l?t .COHS]St]ng ’Of Orange’ Riversi'de &nd San Bernardino i
g .+ ... " - The Bankrupley Court consists of 12, bankruptey .judges, eight .- ‘eounties, - The reasons for. their support of & new distriet ;
i : .-+ in Los Angeles, two in San Bernardino, and two in Santa Ana. The < Include: AT SRR N f
f <. Judges is San Bernardino handle all cases arising in Riverside and San . , . T ' o o .
! o Bernardino .counties and the judges in Sinta Ana handle. all ‘cases Ty [ ‘-(I) ~-Population of,,‘,the,Tri—Gounty. area . is more than enough "
o arising in Orange County. The eight judges Jocated in Los_Angeles B R O I }qupgggft a separate‘diﬂstcict.-: i ; " i
3 . . . -handle. cases arising in the remaining. counties with one judge i FLE s b T e ;
§ ] - =.frequently traveling to Santa Barbara, San Luis Obispo; and Ventura . o TR (2) . -Because, of the Jaek of -public fransportation it is
L ) ‘counties to hold court.. I e T V S .. - extremely inconvenient for .attorneys, litigan’ts and . :
L _ L I, e : i ooes oo durors to t,zfayel, to twh:g; courthouse:in 1,0s Angeles. »’
j - ... The U.S. Probation Office for the:Central. District of , : ‘ (3 Creation'of & new distriot requiring less travel time ana ,
California consists of 108 officers including. the .chief probation distance ‘would ‘be consistent with the national energy b
officer plus -supporting* staff. . . These- ;officers are distributed Sl ie e program. : i o ‘ ' o ’
i , _ ‘ ‘ ST @y There 'seems 10 be sufficient busines !
S T SO : 8 T . SR TP S o sZe o 20 D€ SUllicient business generated ;
v L me e ? ' SR e ‘:‘,thhe‘ fIfx‘ijCo_un:‘tg“a,r;gg;uto,support 8 districtgcouft? #d Irom i
| 4 - 8 - e L ;
! . \w VR o ; = ; . : P
b ; o ‘ . —4 - - ]
< N o o
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B . ORIy S ized “judgeships has R , ' . '

“(5)  The present ecourt c;.f lloﬁzt?:{iltzy- {Lergefore’ two J ; Doy ! Tieemeet Interviews with the, -bankruptey judges resulted in
become too larg;ed b:" ore%fhesivé- - responses. similar -to those, obtained from magistrates. The
smaller courts wou ) mol ‘ - L R b@kfliitcg ju;cirgests,aw ﬁvttle_, if any, ,ti]mpact on ::jeir opzx:agigms

. . . 1d no sirong opinion .o Tt o e sinee the ankrupley court is presently organized on a division
_Of the remaining 15 judges, three he were og oged to S v . or county basis. Creation of a new district would, therefore, -
for or against ereating a new district, Twelve w ol 'pf a P ~#+. " have little effect on the bankruptey court
- - ihe oreation separate district for the Tri-County area. ‘ e S ‘ P '
A ;{h:asz;?:}::gnth%graoppgﬁtl'O" were as follows: St T " The chief of the probation and pretrial services office
S s >r the federal courts by b Lm0 alse saw llt:tle,, if any, impact on the operation of that offjce if
(1)  More work wOUlfd be 'ge"er::egi:g;cth?n the Tri-County : . N o ..+ ¢ anew district were created. The probation office is organized
v I the presence of a separa w and’should continue to be oy RS SR TR -~ - onadivisional basis with officers and clerical staff distributed
S ?‘Ee:] - cfsfs ;‘;ﬁg are mow ar T e R ; "®y . ’according .to caseload. Because of this organization™ there
© filed in state . . ; st T L would be ‘no significant -change: -in- the‘operation of. the
. e deral court. e ¢ - probation or pretrial services office, if a<separate ‘Tri=County
(2) Afttorneys a}:]u: ht‘ag’?:ii&iz]?zzog::nitgf feder : ' ' distriet were created.
often enough to m * :
) - , Co ot ri-Countv area ; R TORREL LS €. . U.S. Attorney. The.views of the u.s. Attor_ney’s Office in Los
(3) Distance to the fec_ielk'alj eotl;::efr:émui];eedq‘ to travell’ that o _ _— P . - Angeles were obtained thnoug}g & personal interview with the
: 15 not great nor is the . Fequire _ 3 S et . ULS. Attorney and the _assistants in charge of the civil and )
;\ : ERE d;stanjcg. , S o \ ) oy e Lo s ~ac;‘imina]_ di.vi.si'on_s. The U.S. At;torney's Office opposes creation
\ (4) Sbli'ttingv the existing Ad.is-triet into tr;’o n::. ili,t;:fnt; 4 e B | g S ol anew distriet for the fol]owujg reasoris: .
s ' ‘would result in less efficient courts, than the ' g : - ) The cost of establishing & distriet would be enormous
; e . ' one, : = o , : » I DI = -and .could not be justified by the caseload generated
: o is) | The costs of establishing a new district could not be = T L Tfm",' the Tri=County area. : ~
‘ justified by e,it’her‘ caseload Qr convemence.‘ }; (2). E:?éﬁonv:o%?f- separate dis't;-ict with a separate U.S. ,
I - el s , , isting one 4 -+« Altorney’s Office may generate the type of eriminal
(8) creﬁ;”“ u‘;{ B Rji‘gg;’i;‘;,‘g;i,fgn"gﬁewégntgfsf,fﬁts_ e ; } i caseload which the Department of dustice wishes to
could resull 1n “judge Shopping’ ‘ - - . divert to state court. ,
_ e o i in th tral Distriet of IR IR TP o , i ’
g .. The majority of the judges in the Cen byt \ Co (3) . There is more and more need f ialization in the -
| ’ Lo > opposition to . . T'hep Jore need ior specislization in the
: e ‘ Callf?ml& have ;f°",m31.1y _1ad°Pt8d. ?8 5 : s;}"}):;]é?ngpgourt other T S R T T RIS § - X .At.tgrne\y'sf Office. This can be accomplished in a
! S ‘ creation of & new district-or any p! ol . iy , S wiome sy large office. such the current distriet’s but not j
: ‘ ' ‘than Los Angeles, This position is contained in Exhibit 1, a f , v 5 L arge oftice. such g Sopseoiets but not in a
; S . than Los Angele v 22 '1979.. from Chief Judge Albert L. . S w0t e small office such 4s the one which would result from:
| | - IISetttel: o '{mu?ﬁ, ' William  E Foley, - Director of ‘the ‘ (A i ST 0 ereation of a Tri-County district. -
: e ephens. to . . Be. TOiey,y & ot T :
Administrative Office. ' .- S C Y -{4): - The mere presence of a separate federal court would"
" Magistrates. -Bank;-upt'cy' Judges, Probation and Pretrial ST B LR PR R generate wor}dbad,which/can Just as easily be handled in
> gai%i;: esI,nterViews were c¢onducted with three of the full; : R AR g state gO“?t- ' SRR ‘
_—= in Lo les, four bankruptey judges, an S = ;S Peviord e v ‘ . L
:;lzec}?i‘:fg ’51% rtahtees p:'rt;b];?ist')r? ‘?aig pl”etr‘ial services office. 'I"hese S o ) g?bvi':’tog_gn Ié?)srt ‘i’?g‘elish k- more tt;asnly "tacce'sts;)!_)]etgy
: g e ot 0 | 3 , : - [ sportation than any other city within the
, . - Lk ducted as time permitted betwe.en L . Co R s en A
. ::tt:::::\‘:: wxﬁrgist‘:;)cnt judges 1o obtain a better .understandlgg s ‘ ‘ » 5 et SR g:‘us‘t.x_ng‘qmnct. R U TR TR ’
i tiaral oo d to assess the e T T R R el ‘ :
of the organizational .c°m9°"%r3t‘: ?ittgz gfg;';e%n ‘ - - g : .o de Publie’ Defender's . Office. : .The interview. with the Publie

, impact on them should a new distr . : - 5 ~ : SR aef ender tre,sulted ;ijnbcor{nmke its. ‘i?ila'r to those obtained from

AR ) . - . : _ o : . v el i oo costhe-magistrates and ban ‘ruptey. judges.  Greation of 4 new Tri~
s R et L ool Wiy e, Gratin of new Th

operations if a new AL ! 5o the distriet : R wn e o0 ~Defenderls Office. However, there .may be some effect on
 positjons are authorized, in F art, 3,“ égir;'ﬁsﬁo%fm };ﬁwpact on , A ' T v.:epnesqnlat-i‘onyx.in;bth’e‘,,J‘ri—co:u:'ltiy‘ area if the new.district does

Judges' workload, ereation of a ne the district 2 I { S u T Mot have sufficient cascload to justify & Sepaors publie

the magistrates in much the same manner &s on ‘ : , S - defender's office, e R R
" judges. ~ v . . D ,

; : - : : ?
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{ - . R - o aelels . . . . . . « . For the purpose of thi i “ - b |

[’ . e Summary. If a new district were c{ﬁgted_ln the Trf—Co.unt{g : . California, 'ébnsisptihlg) of Of‘ﬂngzlsRﬁlpéal-‘]S%?:’a:dhes prgppsgd Jjew distriet in ;

j i ~ ares, there would be some effect on the various grgamzatnon' ' ' be designated_.n5’the 'I‘n'-—Count)” area. The pot an Bernardino counties, will {

; o ‘ vcorpponentskof the court. Since there are no judges or clerk§ district will fﬁé}:éfore be comprised o} T,.-,_,CPO entza,v],k.wvorldgad for the new, |

g » S * office staffjélocza.ted enywhere other than Los Angeles, there’ . any criminal défEndant who allegedly comlmiﬁl:gy‘ cases which include: (1)

i . would be ay gquxrem?nt to transfer an appropriate number t'o “. Tri-County area; (2) any civil case where o one or more crimes in the :

N N the new distriet. This w/juld also apply to the U.S. Attorney's _ defendants resides. in the Tri-County srea, ne gr more of the plaintiffs or ‘

] ! : Office. This transfer of personnel along with all necessary where the banlrupt individual or area; and - (3) any bankruptey case

. records would result in some initial inconvenience for those = YR company resides-in the Tri-County area. !

: . : involved.  However, after the court was operational there It should b. o |

; : : p ‘ soiae ok ) e noted oy . . :

‘ o ~would be little, if anly, ef!éact t(_an thfe Judxclaltpe(;?otnr}e: _ cases includes Some Whiclshiitv;?fenrl;?i?jz; tzfo‘;‘afgs identified as Tri-County i
remaining in Los Angeles. reation of a separate distric ‘of the Central District of California.  If o _d.e remaining four counties |
would have no substantial effect on the remaining coinponents " P cases could be filed in either the Gent a S‘W listriet were created these |

; : : gf ‘the cclazgrtt since' most of these are already established on a distriet. The data provided in this ot Sgyrrepr ézg;:;:tlhor ‘the new Tri-County G

| jivisional basis. | ; cases currently filed in the Central Distriet which cof]c;n g qu)]u? [umber of 5

. . Tri~County District. . & filed in the new :

by . A .

' - " A«new district would also require a new chief judge R i. . Crimina: = - . : :

i » ' position, €lerk of court, chief probation officer, U.S. Attorney, ‘ L . . the 18-?;) g]ﬁe;;m%?ze gieb‘sdfor all criminal cases commenced during ,:

L and possibly a public defender. However, the creation of new " data for each defend period were reviewed to identify the following 7

: “top level positions should not substantially affect the judicial ndant: ' ’ :

. i administration within the area now covered by the Central e Cotu e ; o
| District of California. | o County of residence of the defendant | —
_;, o o o _ ‘ . =
, L . : . ) .+ == . Name and-: : @ .

, : ~_If a divisional office or place of holding court were : “ . was recorgggrizi ogvté»‘re dg{mdant's a}wrney (this information i

established for the Tri-County area, the district judges, clerk's ' : distribution of quest; y case Jor possible use in the |

office and the U.S. Attorney's Office, again, would be the ones J questionnaires to a random sample of &tlorneys)- i

most affected. Judges would either have to transfer and sit e <The "offense county” {the county wh o |

full time at the location o:%iravel between Los Angeles and the “‘specified ’,." the indictmenf) Yy where the. crime occurred as
‘ v [
'

Tri-County area to hear c\sey‘originating in the ares.. The
clerk's office would be required to assign staff in the area ang,
thus, maintain a branch office; the same is true of the U.S.
Attorney. . This" requirement would result in some initial
inconvenience to the present clerk's office in establishing and
- maintaining space, facilities, and records management in two
locations. - There would also be some possible loss of efficiency
»in having to split the current operation. However, the use of
this divisional concept is not unusual among federal distriet
courts as a means to provide more econvenience to the
residents, In fact,:among districts with comparable geographic
arega, the Central Distriet of California is the only district with
a single place of holding court. '

_f

Caseload. ' A major factor in determining the need for a new judicial district

The address of the def en‘dant »
' 2 S and the
‘ 31 ireox(;iigxly obta:rnedVi‘rom the documents in the 2§£§n§?:st's;;&‘o rhey
th rence of multiple ‘counts in the indietm !
GifTiculty n SesionsriE : n ndietment ofien created
, des g one county as the offens i
defendant. In the situtation wh i s ere aor Elven
ndant. y where multiple-counts were § ified i
the indietment ‘as oceurring in differ o 5, the Toloned in
cim n differ ] i
were used to identify the "5‘1‘ ense eou?::;'ioum]es, the following rutes
gu?:g (;x:xr]r:geae cggrg’ed_dinvthe indictment was committed ix;
Coy - ange, Riverside or San Bernardino count i
~-such. county Iiindicated‘ in .order county, the first
sucl OU ] -order of specificati i
- Indietment was designated as the “offense ioﬁntl;s.non i the

: no crimes occurred in Orange, Riverside, or San Bernardino

Is the potential workload of the area being considered as a new district. In ;g?;’?g’ar‘g;e first of either Los Angeles, San Luis Obispo
ordersto compile an estimate of this polential workload a sample.time period Spécfficationria’ tgl; Ventura counties indicated in order of
was selected for review of cases filed during that period. The excessive 'éounfy" R the mdlelmept was designated as the "offense

. time required o snalyze case files dictated that the sample period be as o a FEE . o
brief as possible ‘but of sufficient length 1o minimize the effects of seasonal e CIf none of the ’é‘rimes sa i ’th SR -
 distriet Moo £, eurred in the seven counties of the -

changes or uncharacteristic occurrences. A time frame of 18 months was
selected es sufficient to minimize the detrimental effects without creating

distriet, the "off. ense county” wes designated as "other"

collection problems. The 18-month period selected for lhe study wes from . ' o . L S , ,
Decemb 978, e S oean ‘ ,
July 1, 1977 through December 31, 1‘ 8 | | | L “oo .o oo There were 2,542 defendants identified in 2,131 eriminal cases
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The county of residence of the defendant

136

in the Centra1 District of California, during the 18-month period

. under study., Of the total defendants; 349 'or 13.7% were classified as

Tri-County defendants, ~ Table 1 prov:des a distribution of all
defendants by county of residence and offense county. Table 2
provides a breakdown of the Tri-County defendants by major offense
category.  On the basis of the 18-month period, the estimate of the
potential annual eriminal caseload for a district consisting of Orange,
Riverside, and San Bernardino counties is approximately 230
defendants. ' X

Civil Cases. Case files for all civil cases commenced during the 18-

month sample period of the study - were revxewad to 1dent1fy the

o

following data: - . -

The county of residence of the plaintiff

The name and address of the plaintiff's sattorney (this
information was recorded for every fifth case for possible use
in dxsmbutmg questlonnaxres to a random sample of attorneys)

’ 9
The name and address. of the- defendant's sttorney (this

information was recorded for every fifth case for possible use
in distributing questionnaires to a random sample of attorneys)

" In cases where multiple p]amtiﬁ“s and/or defendantsresided in
different counties, the following procediires were used in determmmg
the county of residence for the plaintiif and the defendant:

If any plamtlff/defendant resided in either Orange, Riversuﬂe,
or San Berpardino countles, the first such county indicated in
order of the specification in the civil complaint was designated
as‘the county of residence for the plaintiff/defendant.
If no plaintiff/defendant resided in Orange, Riverside, or San
Bernardino counties, the first of either Los Angeles, San Luis
Obispo, Santa Barbara, ‘or Ventuia counties indicated in the
" = order of specification in the complamt was designated the
eounty of residence for the plaintiff/defendant.

If none of the persons resided in any of the seven counties of
the distriet, the county of residence was designated as Yother",

' During the - 18-month period from WJuly 1, 1877 through
December 31, 1878 a total of 7,571 civil cases were filed in the
Central Distriet of California. Of this number 1,187 or 15.8% were
designated as Tri- County cases. A breskdown of the total civil
caseload by county of residence of the plaintiff and defendant is
provided in Table 3. Table 4 provides a distribution of the Tri-County

cases by basis of ]unsdlctxon and nature of suit.” On the basis of the.

18-month period in this study, the estimate of the potential yearly
civil caseload for a distriet consisting of Orange, Riverside, and San
Bernardino counties is approximately 800 civil cases.
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o Table 1 '
‘Tri-County Criminal De(endants
~ County Where Crime Occurred °
- " - , j’?a' r',;‘
Defendant County Lios R A San- - ‘{ Santa San Luis. | © .. R
of Residence Angeles | Orange | Riverside | Bernardino | Barbara | Venturn | Obispo : | :Other | Total
Los Angeles 1,499 3. 8 i3 s 8 - 73 | 1,742
| . , _ i !} 1
Orange 50 123 ° - - - 1 - 26 | 200
?(r‘r' ft o s “ o
57 ]

San Bernardino
Santa Barbara

Ventura

San Luis Obispo

Other

13

N '5‘
"
12

2
211

30

1

u

i

21

18T

Total

1,800
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i - Criminal Defendants Commenced, Ey Major Offense, . j @ .
v . In Orange, Riverside and San Bernardino Counties® of the »‘/
4 . . Central District of California For the 18 Month Perfod From
B . - N . July 1, 1977 - December 31,1878 . “/ Lk
i Nature of Offense C Total- - Nature of Offense Lt e, Tota B > : e
i TOUAl e v v ecsssesarinsssiasasasassnssssvsans 349 AUO Theftes Joenesssossesonossnciecaess 11 o
| General Offenses Forgery and cognlerfglllrg, Tolaleeaossconose 34( ) s
! Homicide TOla] & escssasasncnsososassnons =t L [
4 B ; Transportation of Forged Securities. .« 1 o o s & N
i Murder 15t Degree +vvoees R - Postal FOTEErY ceevsassavaescensson 1 S A
. Murder 2nd Degreg..o.ee . - Other FOrgery ceeaes 11 P =
MANSIBUEHIEr seseecanoccncecsnoncce - . Counterfeitingics seioocresnocessnsea 23 E e 5
: RoObbEry, TOlAl e sasessssnvaonsassssssose 65 Sex Offenses, TOlAl ovvssssosselarssensens = @ )
p 85 REpE:eansaee S T PR T ® . N
o - Other ..evsan Cuessrseaseseenis - g
. OLher sesevossneovacasesssnosvaes - ' - i
. : . Drug Abuse Prevention and Control Act, Total ... 27 -
ASSOUNL crecenscanransesserisbearcicoos - : : b5
Marihuant o cisee ] 3
Burglary—Bresking and Entering, Total isevcsne ™ “Prugs ed. . b e 11 A ’ s -
Controlled Substances.ceeeeesescsecos 10 el <
BaNK corissssencaccsiocs - i = // & 2
Postal veescncovonn - Miscellaneous General Offenses, Total. . ceseoas 53 . .
Interstate Shipments. . - : . N
OLhET svoessssnssasvcnssvocsssnas - BribErY coseeneccscsssosboansecces o b il
’ Drunk Driving-and Traffi .5 o = i/
Larceny and Theft, Total ceeevacsdvercrcancs 63 ESCAPE..evssassnooosrossons . 8 B It
: S Extortion, Racketeering, and Threats .. .. 3
BANK veeccisorvososssonssnoans 1 Gambling and Lotlery.cveovecaccsosee = 7" -
. Postal cecenmrerovnsiones 7 KiGnapping. sesevossssovsssssrse 2 7
Interstate Shipments. .. ... 12 Perjuwry «: . - - <
Other ULS. Property s seeesvoscosonnss 41 Weapons and Firearms . 32 i B
Transportation, Etc., of Stolen Property... 2 OLher .ccsessssccssnces 3 = “
OLhBY cevesscosoosrvasnoccccsanes - - i
. ; 3 Special Offenses . . ) ) =N
Embezzlement, TOBl covevrnsvesesosseresns 28 . IMmmigration LBWSecassseerssniscnosocraases 14 =
15. . Liquor, Internal Revénuu.......}........v.,... — . 3 ’
- eviesaseseesans 13 Federal Statutes; Totalecveseasesasonsscaes 5 : “z T =
" . : ks ¢ . : ’ )
Froud, TotAle cuesssveasorosnnsesasiovrenion 49 - Agricultural Acts.casesacmsnvnannes T i = w : . -
' . . Antitrust Viclations e = ©
INCOME TEX oo voseprssncenosvancaes 11 Pood and Drug Act., -
Landing Institution.. .. » 6 higretory Bird Laws. —
POSIAl - vevnnssssisnne ] Motor CarrierAct .o - o
Veterens and Allotments . . - Natjonsl Defense LEwS . . -—
Securities and Exchange - . Civil RightS csecvansoane 2
Social Securlty, oo ve - Contempt viia o o
False Personation:.... . - Customs Law. . . 1 L
Nationality LEWS seeeves . - Postal Laws .. 1 p = .
: Pessport Freud:sesevecece - 1 Other .coq-e. sesssveserboisenese b 3 i
) : False Claims and StalementSesse'eresnas 14 o = A : G F
: I Other eseosacsessvnsensnsnssnaes, B A
\ ! ] o
f 13% <Ineludes any criminal défendkn! charged with one oc more counts where the o - - . N : ;
; ;1 crimne occurred in Orange, Riverside or San Bernardino Counties. B . . . . L '17\
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Plaintiff County
. of Residence

N
!
1,

Defendant County of Residence

Angeles

Los

&

Orange

Riverside’

San

Bernardino

Santa.
Barbara

‘Venturé

-San Luis

Obispo

U.s.

PSS

© Total E

Los Angeles

Orange |

Riverside

San Bernardino
" Santa Barbara

I
Jot
Tv Yentura

U.5.
“ Other

San Luis Obispo

- 68

7

o
-
2
1,056
569

1,49

# 33

93
121

153

nh4

43
2

4

<38

sy

W 15 12

1,109
o101

45
149 .
u

-10%

883
98 .|
@Q Lo

32
.
34

59 .
1
5%

. &743,

% |

396

ﬁ128"*a

164
-208 V;
s
1,438"
1,036°

Total

3,244

" 456

7146

422 oo i M5 - 83

i

*Includes 316 air crash related cases in Multi-District Litigation ~ " %'
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- ; . e e e or 2 A 8 A 55 e 4 S S5 o T B, R . b : ) - - ) ) g
}
< :
’ ' P
o : Er 63 -
o ; 40 . ; : 141 ' :
2 ; : i ) i . . %
{ .
; : TABLE 4 - t { . T S _
i L . ‘ ‘ TABLEY Sl 4 .
i : CIVIL CASES COMMENCED BY BASIS OF JURISD]CTION AND NATURE OF SUIT } ) e
i N oR‘NGE. mvsnsmz AND SAN BERNARDINO COUNTIES® OF THE CENTRAL DISTRICT OF- CALIFORNIA e . CIVIL CASES COMMENCED BY BASIS OF JURISDIC‘]‘]ON‘AND NATUHE OF SUIT i :
2 FOR THE 18 MONTH PERIOD FROM JULY 1,1977~ DEGEMBER 31, 1978 . IN ORANGE, RIVERSKDE AND'SAN BERNARD!NO COUNTIES®. OF THE CENTRAL DISTRICT OF CALIFORNIA ;
i o R, - FOR THE 18 MONTH PERIOD PROM JULY 1, 1977 - DECEMBER 31,1978 :
] — H K "U.s. c”” R Private Cases . - : i .
- - - - . S T : B "_AU-S-QMS T} 7. privatec
’ i oo - - N f F.“’";‘l : Diivershy of: g . ‘ . : f‘,“' - " ; ; rivate Cases
¢ . Nature of Suit Total Pl'i"u“ Defendl,n'.‘ Question . Citizenship, ‘ ‘ o AT s “f  SSiFederal Diversity of
¢ X . . . p = o . - ' ; Nature of Suit Plainititf . 1° Defendant _ Question cilizens};l;;,
iawe B 1,197 9 L - 55 ' - s =
Tota) CaseS: v vavsennsen i - T - g geportat;’on“.i...-..................... z [ 2 - -
jons, . .......:. 290 125 6 N 28 131 - ‘ risoner Petitions: T . B o . .
Contract Actlons, Total «... " ; : . = Mobttms to Vacate. . .. . o : o A
.. 80 - 1 - . 49 Senence......................( 15 f 1 - -
Miller At - <oaemoiesen tar - S 7 : - - - s -
Negotiable Instruments . asieacseseiosiies 25 17 . ) . 38 5 a3
Recovery of Overpayments an o . 3 s ; = i 2rasdmrenys ’ I L ' R
Enforczrnenl of JUdGEments cooenevssnonne lg: :; : ‘ - . iy ) 1 P;zzgéﬁigc’ ‘ v oa
. ‘ . & ) sierennsssrenseme - g - - - .
Other Contract Actions S LARARAEEE R LI : riCiVﬂElghts.ﬁ..................., 22 - - I - S
’ Forfeiture and Penalty: )
R"lgp"’pmynmm".. 40 8 7 1 . , , Agrleulural Kt 1 1 - -
Total - cecoesaene i’ . : = Food and Drug Act 3 . 3 - - -
e ideseee ; 5 . | - LiQuorLaws..cco.e's - - - - -
g:r,,:;,:s,::;:m of Land ceiuvecinsons ;: 2 s 12 R;i];]nduand Trucking, - .
emssesssaiivetsecand 0 1 - £ ) CEUIBLIONS + o vus, < — = -
Tore 1 Lave et T 2 2 - © Air Tratfie Reputions. L2 1 3 s LR -
Other real property actions vessevseseacaeee .o 4 SRR : s , °§i‘i‘1’:’rf’°’é"’f’.’.‘f’ff’f‘f.....‘....... R T . ,
) R 43 - 4 . <"~ " Other Forfelture and o A : . : ’ "
Tort Actions, Totalieeesosiensennnns 133 2 7 . Lb j;,_.,,,,,ysmu._“““_._“_._"_ L an ap - -
’ ' 2 abor Laws: RS B
Person;li:g::}: s _ . e L 1 ; . ' o < F:lrtLabcr Standards ‘ SR . e S
cemeissaseiveiresenannie e ‘ ) Cleegiiaaenasivsoooinerennass 16 .13 N . ’ -
A;:nu:!le'rmbﬂ. e 8 - 2 s - [ &nbor ‘Mansgement Relations : [N : . Lohy z i;
p3-Srivi et - L . : ; i 7 X PP ceterianaswenens | . 48 " 2 : e T . - ]
i Er:p:oyers‘ Liability. a1 N ot ar - . . Labor Management Reporting o : o 1 ) s o34 ;
Mu.:in.e”“‘f”"“"“”“-."”“ : - P D LoD SRS < and Pisclosure Aets s i’ss s’ e 4 ! - - 4 -
Molor\;z-h.i;l'e.: 22 - 8 ST SUSIRERENITN S . . - cRellway Labor Aet, oiv . - . i - - - L =~ :
. Medical Malpractice . | - 1 e - Other Labor LIIEation e s everceenaes 14 1 ! 3 10 - &
Other Persond INjUrY e veeacasciosesae 33 - 21 . - 12 Proteclced Pr;-;perty Rights: o »
Personal Property Damage:: ‘ . e T : : B 5 ‘ ’ P:&):tgh! Geberasiensensenntanns 59 T - 59
Fraud including Truth y : ; T L - : C TregaiuereoRiniaiessvsss