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{OURT REFORM IN THE TWENTIETH CENTURY: A 
;RITIQUE OF THE COURT UNIFICATION 

CONTROVERSY* 
by 

Susan Carbon" 
Larry Berkson'" 

Judy Rosenbaum···· 

1. INTRODUCTION 

Historically, state judiciaries have been plagued with excessive 
fragmentation and dysfunctional autonomy,l Jurisdiction hope­
lessly overlapped among the courts2 causing the dismissal of cases 
for technicalities, and courts became so. numerous that many states 
abandoned attempts to tabulate their number, type, and location.3 

• This article was supported by grant number 76·NI·99·0124 from the National Institute 
of Law Enforcement and Crimi:1al Justice, Law Enforcement Assistance Administration, 
United States Department of Justice. Views and opinions expressed in this article are those 
of the authors and do not necessarily represcnt the official position or policies of the United 
States Department of Justice . 

•• I3,A., University of Wisconsin, 1974; currently enrollcd DePaul University College of 
Law. Ms. Carbon is a Reseach Assistant, American Judicature Society. 

... B.A., Doane College, 1966; M.A., University of South Dakota, 1967; Ph.D., Univer­
sity of Wisconsin, 1973. Dr. Berkson is Director of Educational Programs, American Judica­
ture Society, 

.... B,A., University of Rochester, 1,973; J.D., University of Michignn Law School, 1976. 
~ls. Rosenbaum is Staff Attorney, American Judicature Society. 

I See /ienerally Peck, Court Organization and Procedures to Meet the Needs of Modem 
Society, 33 IND. L.J. 182, 183 (1958); Pound, The Causes of Popular Dissatisfaction with the 
Administration of Justice, address delivered at the annual convention of the American Bar 
AssociatiGn in St. Paul, Minnesota (Aug. 29, 19{)6), reprinted in 20 J. AM. JUD. Soe'y 178 

(1937). 
2 Archibald Cox, Chairman of the Select Committee on Judicial Needs Appointed by the 

Governor of the Commonwenlth of Massachusetts, describes Massachusetts' nonunified court 
structure as follows: 

The triol courts are fragmented in organization, jurisdiction, administrntion, physi­
cal facilities and finance. The trial of law suits is currently divided nmong the 
Superior Court, 14 separate and largely independent probate courts, 72 largely 
autonomous district courts, '\ juvenile courts, 2 housing courts, and the Municipal 
Court for the City of Boston. Euch court operates with funds derived from several 
somces, with supporting personn~l uppointed by !lnd unsivering to dive'rse uuthor· 
ity, and often in facilities under scpurnte control. 

Cox, Tire Rl'port of The GOl.ernor's Committee on Judicial Needs, 49 N.Y. ST. B.J. 374, 376 
(1976). 

, For example, when Kentucky wus in the process of adopting u new judicinl article in 
1975, th~ Office of Judicial Planning undertook a survey of all trial courts. "In some instances. 
the staff II'(lS not uble to locate judges or find the places where court wus held." Davis, 
/(rlltuchy's Sew Court System, Ky. BENCH & 13., Apr. 1976, at 20. 
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Judges possessed varying qualifications, a few presidil1g over crimi­
nal trials with no legal training whatsoever.~ Methods bf financing 
also varied; many courts were required to be self-supporting and 
were often expected to support other areas of local government as 
well. As a result, laws were variously enforced depencling,.for exam­
ple, on the residence of the offender and the needs of the local 
political subdivision at the time. 5 

. The pervasiveness of these problems during the past seventy years 
has caused scholars; academics, and various national and state 
commissions to advocate state court unification as one method of 
amelioration.6 Court unification embodies-two primary goals: reduc­
ing the organizational fragmentation which permeates traditional 
state judiciaries and centralizing administrative decision~making 
responsibility at th~ state level in order to provide an acknowledged 
locus of authority. Unification is an attempt to minimize urichecked 
discretion in the management of courts, to reduce the presence of 
local politics and patronage in the judiciary, and to transform the 
judiciary into a judicial "system." The concept comprises five prin­
cipal elements: (1) consolidation of a state's numerous trial courts 
'into a one- or two-tier system;7 (2) centralized management of the 
judiciary by an accountable body, usually a st&t<rcourt adniinistra­
tor;M (3) a grant to the state . .§.upreme court of procedural and admin­
istrative rule-making authority;9 (4) state fund in i,"' whereby the 
state assumes complete financial responsibility for the expenses' of 
the judiciary;lO (5) unitary budgeting,ll whereby a.single budget is 
prepared for all courts at the state level and administered by one 
agency, usually the court administrator's office. 12 . 

I For an excellent discussion 01 nonlawyer judges, see Ashman & Lee, Non·I,Glllyer 
Judges: The Long Road North, 53 CHI-KENT L. REV. 565 (1977). 

, For a thorough examination of judicial financing,. see C. BAAR, SEPARATE BUT SUBSER­
VIENT: CounT BUDGETING IN THE AMERICAN STATES 5·95 H975). 

• 'See, e.g., GOVERNOR'S SELECT COMMITTEE ON JUDICIAL NEEDS, REPORT ON:THE STATE OF 
TIlE MASSACHUSETrS COURTS (1976) [hereil)after cited as Cox COMMISSION); Los ANGEI.ES 
MUNICIPAL COUHT, RESOURCE MATERIALS ON COUHT CONSOLIDATION (1973) [hereinufter cit.ed as 
CounT CONSOLIDATION); O'Connell, We Should Unify the Trial Courts in Oregon. &1 OnE. L. 
REV. 641 (1972); Pound. supra note). . 

1 See notes 20·100 infra and accompanying text. 
, See notes 101-57 infra and accompanying text. 
I See notes 158·217 infra and accompanying text. 
" See notes 218·38 infra and accompanying text. 
II See notes 239-60 infra and accompanying text. 
11 For a further elaboration on the history and elements of court unification, see Berkson. 

The Emerging Ideal of COllrt Unification. 60 JUDlcATunE 372 (1977). 
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Since Roscoe Pound's endorsement in 1906,la the concept of court 
unifica ''ion has generated an extensive literary debate. U Many arti­
cles have been written either by administrators who are committed 
to the concept and attest to its strengths,15 or by judges who assail r,t',~:;{~:, ,. . ... ~ .. ' , .. 
the concept as weak and disruptive. IG Generally, the authors' argu- ....'. ~I C-J R S 
ments, whether pro or con, have failed to acknowledge or analyze .. ~ .I'" 
countervailing considerations. This article, in contrast, will examine 
the arguments advanced for and against court unification, reaching 
some tent.ative conclusions about the strengths and weaknesses 'of 
the unification reform. Recognizing the differences in the court sys­
tems of the fifty states, the article will suggest options designed to 

. 
M~~ 16· 1982 

. 
"ACQumS1T[C 

achieve the goals of unificatiqn. . i. ". __ :::~: ..... ,~. 
Within this framework,' an extensive 'survey of national and state 

commission reports, law reviews, bar journals, and various aca­
demic journals was undertaken. The authors were also aided by 
information obtained from an investigative study of the history, 
politics, and implementation of court unificatioI)..17 On-site inter­
views were conducted with over 100 appellate and trial judges, court 
'administrators, governors, legislators, and citizens in eleven care­
fully selected states: Alabama, Colorado, Connecticut, Florida, 
Idaho, Kansas, Kentucky, New York, Ohio, South Dakota, and 
Washington. 1M Although the primary task of the study was not to 
evaluate unification, thejnvestigators had a unique opporti.ll1ity'to 
observe some of its practical consequences: From these observa­
tions, the authors were able to draw some conclusions about tHe 
efficacy and' utility' of the reform. '. 

\l See Pound. supra note 1. 
II See, e.g., Ashman & Parness. The Concept. of a Unified Court System. 24 DEPAUL L. 

REV. 1 (1974); Gallas. The Conventional Wisdom orState Court Admini.~tration: A Critical 
A.I'ses.~ment and all Alternative Approach, 2 JUST. Sys. J. 35 (1976); Saari, Modern Court 
Management: Trends in Court Organization Concepts-1976. 2 JUST. Sys. J. 19 (1976); Com­
ment, Trial Court Consolidation in California, '21 U.C.L.A. L. REV. 1081 (1974) [hereinafter 
cited as Trial Court COllsolidation). 

II See, e.g .• Berg. The District Courts of Massachusetts. 59 JUDICATURE 344 (1976). 
I' See, e.g., Burleigh. Another Slant. . . Don't ConsolirLate the Tria{ Court, 50 CALIF. 

ST. B.J. 266 (1975). . 
11 See L. BERKSON & S. CAnBON, CounT UNIFICATION: RISTOnY, POLITICS AND 

IMPLEMENTATION (1978). ' 
I. FOllr days were spent in each state between January and April. 1977."rl'ypically the 

interviews were conducted at the respondents' place of business and lasted orle hour. Since 
all persons interviewed were promised anonymity, this article sometimes includes statements 
wilhout specific citation or attribuHon. 
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It should be noted that the components o~ unification are closely 
interrelated, Adoption of one element is usually accompanied by 
adoption of others;" the benefits of one element are often synony­
mous with others."Thus, the categoriesof advantages and disadvan­
tages are not 'entJrelY discrete. Although an attempt is made to 
segregate the categories, t~e reader should be mindf\d ofthe interre­
lated nature of the elements. 

n. TRIAL COURT CONS9LIDATION 

A. Arguments Supporting Trial Court Consolidation 

1. Flexibility in Personnel Resources 
; . 

In arguing that tria! court consoHdation provides flexibility in th~ 
use of personnel, proponents claim that judges are' allowed to func­
tion as generalists,2° presiding over cases as exigencies dictate, re­
gardless of the subject matter, the age of the defendant, or the 
amount in controversy.21 This generalist function, however, does not 
preclude judges from developing expertise in particular areas of the 
law. Proponents suggest tpat judges often may serve in specialized 
divisions within the unified system on a fairly permanent basis.22 As 
a result, the judiciary can benefit from the expertise cultivated by 
speciaIists23 and yet retain the 'flexibility of having judges serve 
according to docketdemands.2~ Judges' workload will thereby be 
equalized and CO~Irt backlog reduced.25 . 

I' In Kentucky, for example, all five elements of unification were adopted in November, 
1975, when the electorate approved a new judicial article to th~ constitution. See Ky. CONST. 
§ 109 (trial court consolidation into two·tier system); id. § 1l0(5)(b) (centralized management 
of judiciary under chief justice of the supreme court as "executive head of the Court of 
Justice"); id. § 116 (rule·making authority vested in thee.supreme courth id. § 120 (state 
funding of judiciary); id. § 1l0(5)(b) (single budget submission by supreme court chief jus· 
tice). . 

l<I See Cox COMMISSION, supra note 6, at 16; H. RUBIN, THE COURTS: FULCRUM OF TilE 
JUSTICE SYSTEM 211 (1976); McWilliams, Court Integration and Unificati9n in the Model 
JUdicial Article. 47 J. AM. JUD. SOC'y 13, 17 (1963). . . 

21 See Cox COMMISSION, supra note 6, at 14; Trial Court Consolidation, supra note 14, at 
1112. 

n See Truax, Courts of Limited Jurisdiction are Passe; 53 JUDICATURE 326, 329 (1970). 
" See Booz, ALLEN & HAMILTON, INC., CALIFonNIA UNIFIED TRIAL COURT FEASIBILITY 

STUDY 60, Exhibit. III (1971) [hereinafter cited as COURT FEASIBILITY S'ruuyJ; Levinlhal, 
Minor Courts-Major Problems, 48 J. AM. JUD. SOO'y 188, 192 (1965): Pound, Principles and 
Outline of a Modem Unified Court Organization, 23 J. AM •. JUD. SOC'y 225, 231 (1940). 

" Se~ generally Trial Court Consolidation, supra note 14, at 1099, 1107, 110~. 
~ See Brennan, Efficient Organization and Effective Administration for Today',~ Courts . 

. . . The Citizen's Responsibility, 48 J. AM. JUD. SOC'Y 145,148·49 (1964); Cohn, Trial Court 

.. \ ":,' 
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With consolidation, it is argued, accompanying administrative 
personnel can be reduced. Duties of deputy court clerks may be 
merged, allowing the assignment 'of one clerk to an exclusive area 
of responsibility.25 As distinguished from a non unified structure, 
support personnel may be used interchangeably for .any type ~f 
case.27 Further, ~uxi1iary personnel may become specialists and geri""" 
era lists in much the same manner as judges, depending upon the 
size and nature of the court. 

Consolidation also increases the number of multi-judge courts 
which augments the advantages the judiciary gains from personnel 
flexibiIity.28 For example, multi-judge courts provide substantial 
flexibility by allowing for a more even distribution of caseloads.29 

Similarly, they 'allow for support personnel to be assigned according 
to need. 

2. Flexibility in Use of Facilities 

Proponents suggest that a consolidated system promotes the effi­
cient utilization of facilities and equipment. CourtrooI?sl deposition 

. rooms, deliberation rooms, and office space may be used by any 
judge without restriction on subject matter.3D Administrative facili­
ties may also be coordinated for maximum efficiency: clerk~' offices, 
microfilms, and records-storage spa-ce may be centrally located, 
thereby releasing space for other purposes. Such use of available 
space may eliminate the need to construct new facilities. If new 
courthouses and related administrative facilities are required, they 

Reform-Past. Present and Future, 49 CALIF, ST. B.J. 444, 481·82 (1974); Cox COMMISSION, 
.wpra note 6, at 14: Frecls,lIIinois Court Reform-A TlVo· Year Succe,~s Story. 49 J. AM. JUD. 
SOC'y 206, 209 (1966): O'Connell, supra note 6, at 646·47; Trial Court Consolidatt'on, supra 
note 14, at 1102·03. See generally W. WILLOUGHBY, PRINCIPLES OF JUDIOIAL ADMINISTRATION 258 
(1929). 

2& In Wyandotte County, K;lIlsas, for example, all clerks were centralized into one county 
office when the trial courts were consolidated in 1976. 

27 See Cox COMMISSIOX, supra note 6, at 14. 
2' S.;e Trial Court Consolidation, supra note 14, at 1103. . 
%J As cases are filed, they may be assigned to any judge who is currently available to hear 

the case. In contrast, a judge in a decentralized system serves a limited geographic area. 
Depending upon the population, one judge may have an excessive backlog of cases, whereas 
a judge in a contiguous jurisdiction with a smaller population migltt have a current docket. 
Where courts arc not unified, a litigant residing in the former jurisdiction is prohibited from 
filing in the latter. Consequently, even though a judge in another jurisdiction might be free 
to hear a case, a litigant must often wait months or even years to have his case heard by the 
judge in his jurisd~ction • 

3. See Cox COMMISSION, supra note 6, at 14. • ... 

t .,-

:.. ~, ., 
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may be located at the most convenient site so that branch courts 
may be ratio~ally located 'Iwithout regard to arbitrary political 
boundaries."31 Finally, clerical equipment, especiaJly expensive 

,items such as computers and electric typewriters, may be shared by 
large numbers of per!:lonnel.3,2 

3. Procedural Sbnplification 

A common. argument supporting trial court consolidation is that 
it sinlplifies trial and appellate procedure by eliminating overlap­
ping and concurrent jurisdiction.33 In a nonunified system, choosing 
the appropriate court and filing the requisite forms is a confusing 
process. Dismissal for lack of jurisdiction requires that litigation 
must begin anew, which not only necessitates the filing and process­
ing of separate forms, but also squanders scheduled courtroom space 
and attorney, litigant, and judicial time. Moreover, if a case reaches 
trial only to be dismissed on jurisdictional grounds, litigants may 
be barred from undertaking further proceedings by a statute of lim i­
tation. Unification of a state's courts into a single general jurisdic­
tion court may eliminate these problems.3• 

, Proponents also claim that consol,idated jury pools will simplify 
administrative procedures for trial.35 Whereas in a decentralized 
system jury pools must be c~lled for ~ach judge, a unified system 
allows one panel to be called for the entire court of general jurisdic­
tion. Venl.remen dismissed from one case are retained for possible 
participation in another. Therefore, there may be fewer individuals 
in the single pool than the total number in the small pools. 

• 
" See Trial COtlrt Consolidation, supra nole 14, at 1097. 
" See generally O'Connell, supra note 6, at 647. 
'" See W. WILLOUGHBV, supra note 25, nt 259; Brennan, supra note 25, at 145.46; Pound, 

.~upra note 23, nt 231. / 
" rn a unified system there is simply one court in which to initiate all filings, for any 

type of case and by any type of litigant. Thus, no possibility of erroneous filing occurs which 
would necessitate duplication of effort and additional expense. As William F. Willoughby 
explained: 

[Consolidation) would do away with the bad practice of throwing causes out of 
court to be begun over again in cases where they ,arc brought in the wrong place. 
They may be transferred simply and summarily to the proper brnncb or division, 
or rule may provide that the cause may be assigned at the outset. to lhe place and 
division where it belongs and no question of jurisdiction of subject mntter will stnnd 
in the way. 

W. WILLOUGHBY, supra note 215, at 258; see Pound, .~upra note 23, at 231. 
11 See O'Connell, supra note 6, at 647. 
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A closely related procedural benefit is a simplified appellate pro­
cess.36 In a nonunified system, appeals are heard through9ut various 
lower trial courts, depending upon the court in which the action was 
initiatedY Some of these cases are::'lot heard on the record, but 
instead are tried de novo,. effectively relegating the first trial to a 
status no greater than a J,llere discovery proceeding.31i Proponent~~ 
thus argue that unification provides a more efficient and economical 
method of processing appeals because all cases are heard by a court 
wh.ich handles appellate cases exclusively.3' 

4. Economic Benefits 

Complementing the advantages of personnel flexibility and trial 
and appellate procedural simplification is the 'reduction of court 
operating costs. The flexible assignment of judges and auxiliary 
personnel allows maximum use of their services, resultipg in a 
greater number of cases resolved annually.40 Moreover, the functions 
and duties of judicial and auxiliary personnel may be consolidated 
to conserve both time and salaries expended for repetitive and over­
lapping tasks. 41 Certain positions may be eliminated entirely, thus 
providing substantial economic savings. 

Proponents also argue that unification maximizes use qf court­
room and office space and saves money since it is less expensive to 
support one large courtnousifthan to maintain several-small inde­
pendent facilities. 42 Abundant savings are realized from utilizing a 

" See, e.g., Elrod, Practicing IJaw in a Ullified Kansas Court Sys\'em, 16 WASHBURN L.J. 
260, 270·74 (1977). . 

~I This situation was prevnlent in l{entucky before thnt state unified its courts in 1975. 
fn the nonunified system there were Cour limited jurisdiction trial courts: quarterly courts, 
county courts, justices' courts, and police courts. See Ky. CONST. §§ 139, 140, 142, 143 (§§ 
139, 143 repealed 1976). Quarterly courts could hear appenls de novo from police and justices' 
courts in civil cnses. Ky. REV. STAT. § 25.440 (repealed 1978). Appenls from the quarterly 
courts and county courts could be henrd de novo by the circuit (gen~rnl jurisdiction) court. 
The circuit court could also hear nppeals from the police courts nnd just!ces' courts itt crimi. 
nal cases. [d. § 25.070 (repealed 1978). See generally K. KNAD, COURTS OF LIMITED JURISDlC· • 
TION: A NATIONAL SUI\VEV 132·40 (1977). • . 

" See Levinthal, supra note 23! lit 191; Truax, supra note 22, at 326; Uhlman, Justifying 
Ju.~tice Courts, 52 JUDICA1'URE 22, 22 (1968). " . 

" See W. WII.LOUGIIDV, supra note 25, nt 258; Pound, .~upra note'23"at 231. 
In See Freels, supra note 25, at 209; O'Connell, .wpm note 6, nt 646. 
It See Cox COMMiSSION, supra note 6, at 14; COURT CONSOI.IDA'I'ION, supra note 6, at A·2 ' 

to 3; Cohn, supra note 25, nt 482; O'Connell, supra note 6, at 645-47; Trial Court Consolida· 
tion, supra note 14, at 1088. 

It See gem!rally 'Trial Court Consolidation, supra note 14, at 1088·89. 
t ... 



r 

) , 

~.~~~~ -~--~~-~---------

.~ " 
, 

~",", .. '~ .. a., ...... " .. ... ' 

, '.'. r ..... ~ "~-,--""~-",,--.,-,,~,,~-.,--,,,-,-~-.,-----.:....----:..----
566 ' EMORY LAW JOURNAL [Vol. 27 

single clerk's ?ffiCe, and. common library~3 and from sharing equip-
ment and clencaLsupplies.H . , 

Abolition of concurrent jurisdiction and de novo tdals also pro­
duces econqmic benefits. 45 Since these measures reduce the number 
of improper filings and second trials, they decrease the administra- . 
tive time required to process cases, the judicial time to 'review and 
dismiss improperly filed cases, and the courtroom space needed for 
hearings, Moreover, litigants may be relieved of the expense of erro­
neous filings .which indirectly saves attorneys' fees. 

Fi~1aIiy, proponents contend that by consolidating jury panels, 
admmistrative costs involved in prepari,ng jury lists and sending 
letters are lessened,46 Fewer citizens are required to' appear within a 
given period, thus saving juror fees and minimizing the loss of em-
ployment time. , 

5. Enhanced Prestige 

Advocates of trial court consolidation assert that the st~tus and 
prestige of lower courts are elevated when they are combined into a 
single-level trial court. Paul Nejelski has noted that one problem of 
a non unified system is that "lower cou?its are at the bottom of a rigid 
caste system. "47 He relates the perception of one distraught juvenile 

H ~o~~tjudge: (( 'The lower courts are the latrine dutY.,Ef Jhe judici­
ary.' "4K Apparently many judges in nonunified systemS-perceive 
themselves and their courts as having second-class stature. . 

Proponents argue that establishment of a single trial court will 
eliminate the labels "lower court" and "inferior court" from the 
~udicial vocabulary49 and thereby improve the self-perception of 
Judges of those courts. 'This in .turn will facilitate jlldicia4i recruit-

Il See COURT CONSOLIDATION, sltpra 110~te 6, a,t A.4. . . ; 
II See Cox COMMISSION, supra notc 6, at 26·27; O'Conncll, supra note 6, at 647. 
" See Ga7.oll, l.ower.Cou'.t Unification in the American State.9, 1974 ARIZ. ST. L.J. 653, 

657 (Eradication of concurrent jurisdiction is one of the advllntages of. the unifico,tion model 
"consisting of one state court of justice with a judicial council as a policy.making body •.. , 
one final appellatc court ... , and a general trial court ..• with appellate divisions."). 

" Sf!e generally O'Connell, .wpra note 6, at 647. 
II Address by Paul Nejelski, TOe Federal Role In Minor Dispute Resolution, National 

Conference on, Mi~o.r Disputes Re.solution, Co!umbia University School of Law (May 26, 
1977). Mr. NeJclskl IS Deputy ASSistant Attorney General and former Assistant Executive 
Secretary for the ,Judicial Dcpartment of Connecticut. , 

" Id. 
I. See 'rruax, supra note 22, at 329. 
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ment because highly gualified judges will not be forced to,serv~ in 
courts labeled "inferior. "50 Moreover, since Part. time and nonlawy~r . 
judges are frequently excluded from unified systems, trial court 
consolidation often entails upgrading judicial qualifications,~1 which 
elevates the prestige. of judges b'oth in the judges' and the public's 
view.52 .. 
B. Arguments bpposing Trial Court Consoli~ation 

1. Displacement of Personnel 

Opponents contend that lower court consolidation may cause the 
displacement of judicial and auxiliary personneL Lower court and 
lay judges in particular may be unable to satisfy the higher qualifi. 
cations established for judicial personnel in the new system. Addi­
tionally, the total number of judicial and auxiliary positions may be 
reduced, thereby requiring employees of the nonunified court to 
compete for remaining positions.53 If clerks, f9r e~ample, are given 
appointments in the new system, they are likely ~o be relegated to 
positions of lesser responsibility and thus incur a substantial loss in 
prestige, if not in salary and benefits. 

2. Increased Costs . 

-... 

A frequently cited argument against trial court· consolidation is its. 
expense.5~ First, it is arguEl.d that a consolidated system will increase 
personnel costs. When a single trial court of general jurisdiction is 
created to replace numerous specialized, ~ourts of limited·j~risdic­
tion, salaries of judicial personnel generally increase since judges 
must meet higher qualifications and serve on a full-time basis. 55 

Pension plans and other related benefits must also be established 
and standardized for all judicial and auxiliary personne1.58 

"" See id. at 327, 329. . 
.. See grmerally Ashman & Lee, supra note 4. ' 
'1 See Litke, Courts of l.imited and SpeciClI Jurisdiction, 28 ALA. LAW. 152, 155 (1967). '. 
M See Hart, A Modem Plan for Wayne County Court Reorganizdtion, 49 MICII. ST. B.J .. 

18, 20 (Dec. 1970). • 
•• See, e.g., Burleigh, supra note 16, at 266. . " , 
.. For example before passagc of the Kentuclty constitutional article in 1975, judges of 

the quartel'ly county justices', police and fiscal courts were not· required to be lawyer~. Kv. 
CONST. §§ 139, 140, i42, 143, 1-14 (1891 §§ 139, 143 repealed 1976). The ncw judicinllirticle 
of the constitution requires thut nll judges be licensed attorneys. ld. § 122 (1976). 

.. Although not un opponent of unification, Harry Lawson addressed this iss~e at the 
National Confr'fence of State Legislntures, Lincoln, Nebraska, May 6, 1977. At the lime, Mr. .' 
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Second, expenses increase because judicial and administrative 
facilities often must be renovated or new facilities ,constructed to 
meet requirements of the new systemY To tra,nsform lower courts 
into courts of record, the judicinl system incur.s expenses for acousti­
cal renovation of the courtrooms to record trials5K and for additional 
filing and storage space for court records and transcripts. 

Third, it is claimed that as jurisdictions increase in size, jurors 
and witnesses will be required to travel greater distances to the 
courthouse.59 As a result, the state will be required to pay aq,ditional 
expenses to cover mileage costs, and veniremen will be absent from 
work for longer periods of time causing indirect Elxpenses to their 
employers. 

3. Judges' Qualification,s 

Opponents argue that trial court consolidation is ill-advised be­
cause lowe~ courts should be used as a training ground or "career 
ladder" for positions requiring greater experience and competence 
on the general jurisdiction bench. GO They contend that consolidation 
is unwise because limited-jurisdiction judges are often automati­
cally elevated to the higher bench where they are gi~'el\ more signifi-
cant responsibilities prematurely.61 0 0 

Moreover, if superior court judges must assume-the "lesser" du­
ties of inferior courts, recruiting and retaining highly qualified 
judges may become difficult.62 Many of these judges consider such 
responsibilities professionally and personally demeaning.R3 Also, 
paying highly competent judges to perform trivial tasks is an unjus­
tified expense. 

Lawson was the Stale Court Administrator of Colorado. 
M Opponents of consolidation in Kentucky and South Dakota nole that existing facilities 

had to be reno,Yated to meet the demands of their new system as required by the constitu­
tional amendments ndopted in 1975 and 1972 respectively. 

" In Kansas, for example, since many courts prior to 1976 had not been courts of record, 
courthouses had to be renovated acoustically to permit recording of cases. • 

A' See generally Burleigh, supra note 16, at 266: saa also Trial Court Con,wllidcition. ,~lIpra 
note 14, at 1097. 0 

I' See CounT FEASIBILITY ST\IDY, supra note 23, at 55: Trial Cotlrt Consolidation. ,~lIpra 
note 14, at 1113,1119.21. 

" See Coun'r FF.ASIBILITY STUDY. supra nole 23, at 501; Trial Court COIMoliciatiol1, .~lIpra 
note 1<1, at 1113·19. . 

11 SaC! gC!llerally 'frial Court Consolidation, supra note H. at 1113, 1121·23. 
" See CounT FEASIBILITY STUDY, supra note 23, at 55; Trial Court Con,~(Jlidatitln, .~lIprn 

note 1<1, at 1124. . 
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C. An~lysis 
One of the most compelling arguments in favo).' of trial court 

consolidation is that it allows flexible use of judicial and auxiliary 
personnel. In a 'l,lnified system, judges and their support staffs ar~ 

. no longer encumbered by jurisdictionallimitations.61 For example, .• ~ 
before Kentucky unified its judiciary in 1975,65 trial judges were 
restricted in the cases they could hear: some could hear only probate 
matters and others were limited by the amount in controversy,6S 
With unification, judges in the circuit court preside over all cases 
except those few retained by the limited jurisdiction district 
courts.87 

The argument that trial and appellate procedures will be simpli­
fied is equally' strong. Kentucky's decentralized system, for exam-
ple, was plagued by overlapping jurisdiction.6s Because litigants 
often had a choice of forums for original jurisdiction and some courts 
exercised both original and appellate jurisdiction, there was much 
confusion 'and many improper filir~gs. Additionally, forum shopping 
was encouraged because the choice of trial court determined which 
court would eventually exercise appellate jurisdiction. The unified 
system eliminates this confusion by clearly delineating jurisdiction: 
each of the two trial courts has exclusive jurisdiction over a specific 
class of cases,6D and the intermediate app/allate court and supreme ~" 
court handle only appeals.70 I . 

Proponents~ contention that judges' self-esteem will be elevated 
when trial courts are consolidated is more difficult to evaluate, but 
it appears to have merit. In Connecticut, status problems resulting 
from a hierarchical scheme permeated the daily routines of judges 
in the pre-unified system. As Paul Nejelski states: 

In Connecticut, one main reason for the Court of Common 
Pleas merger with Superior Court was that the judges in mis­
demeanor cases could eat lunch at the same club as the judges 
who hear felony cases. The same problem is occurring w\th the 

.. See Cox, supra note 2, at 402. 
IS See note 19 supra. 

• It SCC! note 37 supra. 
II Sce Ky. CONST. §§ 112(5),113(6). 
IX Sce K. KNAB, sllpra note 37, at 132·40. 
.. See Ky. REV. STA'r. §§ 23A.01O, 24A.010 (Cum. Supp. 1978). 
10 [d. §§ 22A.020, 21A.OSO. 
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?ankruptcy judges and whether they should be Article III 
Judges. In pa,rt this involves such basic questions as whethe 
o~ n~t the ba~kruptcy judges get to USE;! the same elevator a: 
dlstnct court Judges a~d other per.quisites of office. That such 
status problems creep mto the Judiciary is understandable b t 
regrettabl~. 71 u 

Wh~ther ,;'ll1if~cation will ameliorate these problems remains to b 
seen. NeJel~kl suggests that, at a minimum, "lower court 'ud e: 
Sh,ot~ldt recel~e roughly equal pay and 'equal status"72 in or~e/to 
n11 Iga e proOlems of hierarchy. 

The arg~?l,ent ,that unification permits greater flexibility in the 
~s~ o~ faCIlItIes IS. not ~ersuasive. Although det'eT;'tjon blocks for 

e en ~nts and delIberatIOn rooms for juries may at times be sha' 1 
. a~ong ~udge~, the field investtgations revealed that courtroom :~~ 
o Ice space I,S rarely ~hared. Indeed, attempts are nearly alwa s 
made to provide each Judge with a separate courtroom.73 y 

~ppo~~,nts' assertion t?at unification unfairly displaces judicial 
an auxi Iary personnel IS not compelling, The field observ t' 
~~gges~ th~t. employees of the judicial system are rarely fired :tl~~: 
Ime 0 Ul11flCatlOn. Kentucky, however, is a notable exception' al­
mo~\ 1,200 !~wer. court ju?ici~l positions were reduced to appr'oxi­
~va ~ y S125

th 
JhlS reductIOn IS clearly atypical. More representa-

e IS ou akota, where forty-three lower court positions were 
~duced to forty-one after passage of the 1972 judicial article 7G 

ost st~tes provid~ sO.me form of "grandfather:' provision whi~h 
~ntbl~s Jud?~s servmg 111 the nonunified system to be incorporated 
111 0 t e umfled system;76 those who do not otherwise quaIif rna 
serve temporarily, if not indefinitely. Similarly strong att~m / 
are made to employ all auxiliary personnel, altho~gh ~t times th~i~ 

" Nejelski, supra note 47. 
lZ [d. .,,) 

:: I?aho and "Kansas provide two recent examples. i' 

" SSee SKY. CONST.§ 113; Ky. REV. STAT, 24A.030-.090 (Cum. Supp 1978) 
(!(! .D. CON ST. art V § 3 (1889 d d 1972) S '. 

1.2 (Supp. 1(78). - , , amen e ; .D. COMPILED LAWS ANN. § 16-5-

a See Ashman & Lee, supra note 4 at 581 84 (T bl B) (I' .' 
lay judges only through grandfather c1a~ses). - a e Istlng stale courts which have 
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responsibilities may be somewhat altered. One county in Kansas, 
for example, had 'four clerkship positions under the decentralized 
system. When the courts were consolidated, only one Ghief clerk was 
required; the remaining three assumed deputy clerk positions.77. 

Opponents' argument that it is ill-advised to elevate inexper~­
enced lower court judgest:o higher courts is also weak. Many state"s 
provide training programs for judges elevated 'or "grandfathered" 
into the unified system to enable them to meet their new responsi­
bilities. Idaho is a good example; when the lower' courts were consol­
id.ated in 1971, all new judges and those "grandfathered" into the 
system were required to attend training sessions,7x Various states 
now offer refresher programs on a frequent basis to help judges 
acquire knowledge of current legal developmerits.79 . 

Both proponents and opponents address the economic implica­
tions of consolidation, and because there is considerable evidence to 
support both positions, it is perhaps the most dJfficult·argument to 
assess. Clearly unification makes certain economies possible. In a 
decentralized system court records, for example, are usually'main­
tained in individual clerks' offices. RO In a centralized system, how-

. ever, it is possible and economical to maintain records in estab­
lished storage centers. In Florida, the Office of State Courts Admin­
istrator undertook a stJ.l.~h: . .!o determine if economies were possible. 
It found . 

the average cost for office storage space (based on mainteL 
nance', utilities, services and security, filing cabinets, amor­
tized over 10 years) to be $8.75 per cubic foot per year. On the 
other hand, the average cost in an established records storage 
center (based on maintenance, ut,ilities, boxes rather than 

11 Interviews with I<ansa~ judicial personnel and administrators. 
1M See ADMINISTRATIVE OmCE OF THE COURTS, 1977 ANNUAL REPORT: THE IDAHO COURTS 

19, which describes the Idaho system as follows: .. 
A comprehensive judicial education program was started, utilizing in-state s~)ni­
nars on Idaho lays and procedures and out-of-state resources such as the National 
College of the State Judiciary and the American Academy of Judicial Eilucatioll. 
Federal grant applications \vere filed and federal funds were received for a number 
of court projects. A courts newsletter and legislative bulletin became familiar refer­
ences fOl' judr,es, a Judges Sentencing Manual and a Tria!" Judges Mar,llal were 
published, and pamphlets explaining, "How to 1<'ile a Suit in the Idaho Small 
Claims Departments" and "How to Collect a Small Claims .Judgment," are ilOW 
heing distributed to all citizens who seck to usc the small claims courts. 

II See. P.g., Futzer, 7'/!c Stntc of the Kansas Judiciary, 12 WASIIIlUHN L.J. (20, 122-23 
(1973). .. .. 

" Sce generally Berkson & Hays, 'fhe ForgotlQn Politicians: COllrt C{erk.~. 30 U. MIAMI 
L. REV. 499, 501·06 (1976), 
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metal cabinets, and compact storage) was $0.54 per cubic foot 
per year.KI ' 

The study concluded that $300,000 could potentially be saved an~ 
nually by centralization.82 In Kansas several county judges and 
administrators estimated that centralized purchasing ~:m a, county- ' . 
wide basis would reduce the costs of supplies and furniture by as 
much as twenty percent.R3 It would appear reasonable that even 
greater savings would be possible if statewide centralized pi.Irchas~ 
ing could be instituted. . , 

On the other hand, unification frequently entails many new and 
significant expenses such as the cost of adapting old facilities to 
meet new req'Jirements. In Kansas, many courtrooms had been used 

. for specialized matters such as probate and juvenile cases which 
required small hearing rooms and Qffices rather than jury rooms. 
When all civil and criminal matters were merged into one court, 
more rooms for juries and defendants, larger rooms for public trials, 
and more courtrooms for judges were needed. 

Expenses also escalate 'dramatically when all courts be90me 
courts of record., Courtrooms must be renovated to meet acoustical' 
requirementSj one Kansas county alone spent $7,000 for rugs and 
acoustic!3.1 tiles and $15,000 for tranqcription equipment.R~ These 
expenses are indeed substantial when 'magnified across the state.­
On balance, it appears that while certain economic benefits may be 
obtained ·f!;,om consolidation, overall expenses rise significantly. 

Expense 'alone: is not necessarily a compe,lling' argument against 
unification. Generally, new programs designed to deliver better' 
service cost more. If states desire tq improve their judiciaries, they 
must expect to incur additional expenses. 

D. Options 

An examination of states which have adopted trial court consoli­
dation reveals at least four methods of unification. One option is 

" Carbon, Records Management: Obscure Component.~ Relluisite to Efficient COllrt 
Administration, in L. BEHKSON, S. HAYS, & S. CARBON, MANAGING TilE STATE COUIlTS 332 
(1977) (hereinafter cited as BEIlKSON & HAYS). 

• , [d • 

• , Interview with Knnsas court administrators. 
XI {d. 
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reflected by' the Fi~i'ida system.R5 There, municipal, juvenile, 
county, justice of the peace, probate, and small claims courts were 
consolidated into a 'mified two-tier trial court syste~ consisting of 
a circuit court of gen'eral jurisdictionRB and a county court of limited 
jurisdiction. H7 Although there is a' clearly divisible court structure, 
the system is highly flexible. With few exceptions, judges serve in­
terchangeably,in either court as needed. RR The general weakness o'r 
this system, however, is that the circuit judg'es rarely "go down" to 
preside in the county court. Moreover, many of the rural county 
judges are underworked, suggesting perhaps that Florida's county 
court system results in too many judges.89 

A second option is exemplified by IdahoDo and South Dakota,D' 
where specialized divisions are created within the single trial court. 
In'1971 Idaho consolidated probate, municipal, and justice of the 
p'eace courts into a magistrate division of the district court.02 In 1972 
the South Dakota electorate approved an amendment which elimi­
nated all constitutional courts except the supreme court and circuit 
courtjDa the magistrate division was then created in accordance with 
a clause in ~he amendment allowing the legislature to establish 
limited jurisdiction courts.DC 

A third option provides for the establishment of a si~1g1e-tier, trial 
court, while maintaining separate classes of judges. In.1976 the 
Kansas legislature abolished all courts of Hmited jurisdiction, with 
the exception of municipal courts, and transferrecnnefi'jlli'isdiction 
to the district court.D5 Simultaneously, three classes of judges were 

,., See FLA. CONST. art. V (1956 amended 1973). 
.. See FLA.CONST. art. V, § 5; FLA. STAT. § 26.012 (1977). 
" See FI.A. CONST. art, V, § 6; FLA. STAT. § 34.01(2) (1977). 
"" See FLA. CONST. art. V, §§ 20(c)(3)·(4), 20(d)(7). FLA. STAT. § 26,57 (1977) provides in 

part: 
In each county where there is no resident circuit judge and the county court judge 
has been a member of the bar for ut least 5 years nnd is qtllllified to be a circuit 
judge, the county court judge may be designated on a temporary basis to preside 
over circuit court cases by the chief justice of the supreme court upon recommenda· 
tion of the chief judge of the circuit. , . . 
" Judge Chesler Chance made this suggestion in his testimony before the Florida Consti· 

tution-al Revision Commission Hearings, Miami, Florida, September 9, 197~, 
"" See ge;lerally IDAHO CONST. art. 5, §2. 
" See generally S.D. CONST. art. V. 
uSee 10.\110 Com: §§ 1-103, .2201, ·2208 (Cum. Supp. 1978). 
Vl See S.D. CONST. nrt. V, Historical Note • 
" S.D. COMPII.ED LAWS ANN. § 16·12A·2 (Cum. Supp.. 1978). 
" Se!' I{AN STAT. § 20·335 (Cum. Supp. 1977). 
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. created to preside in the court: district court judges, associate dis­
trict court judges, I'and district magistrate judges.96 While t?e fi:st 
two classes may hear most cases,97 the magistrates are prnnanly 
assigned to cases of lesser'magnitude.D8 

, . 

A final option is to upgrade lower courts generally, but to exclude 
c~rtain pol-itically sensitive courts from the unified system .. Thi~ 
approach was followec!. in Colorado where the Denver probate, Juve­

. nile, and superior courts were ~xcluded when the remainii1g courts 
were unified into the two-tier system.99 :politically powerful judges 
controlled these courts and would have intensely resisted the entire 

.. unification effort. For similar reasons the Kansas legislature also 
chose to exclude municipal courts from their "unif~ed" structure. IOO 

In co'nclusion, these four options provide palatable and politically 
realistic means for consolidating trial court structures. Each has 
been successfully utilized in at least one state. The variety of the,se 
options indicates that states can establish consolidated systems and 
yet remain responsive to local needs. . 

ITL CENTRALIZED MANAGEMENT 

A. Arguments Supporting Centralized Mdnagement 

The concept of centralized management entails vesting the chief 
justice of the state court of last res.ort. ~ith ~olltimate r7sp~nsi?ili~y 
for administering the entire state JudICIary. The chIef Justlce IS 

ordinarily assisted by a state cour~ ~dministrator: who in tu~ri. ~s 
assisted 'by regional trial court adminIstrators. TYPICal responsIbIlI­
ties assumed under a unified management system include develop­
ment of a statewide personnel plan, uniform record keeping, inter­
court as,signment of judges to equalize workloads, and annual 
budget preparation. lo2 Although the utility of centraliz~d manage-

" Set! id, § 20.30i(a). 
• 1 See id, § 20·302, ·302(a). 
,. See id. § 20·302(b). 
" See COLO. CaNST. art. VI, § 1; COLO. REV. STAT. §§ 13·7.101, ·8·101, ·9·101 (1973). 
I'HI See Ifenerally Elrod, supra note 36, at 262, 270. 
1111 Sec AMr:RICAN BAH ASSOCIATION, STANDARDS RELATING TO COURT ORGANIZATION, 81·85 

(1974 I; Cox, .~upra nole·2, at 419. • .• 
1111 See. e.g., KAN. STAT. § 20·101 (Cum. Supp. 1977), whIch prOVIdes In part: 
The chief justice [of the Kansas Supreme Court] shall be the spokesman.for the 
supreme coUrt and shall exercise the court's general administrative authority over 
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ment as a method of improving the state judiciary is widely con­
tested, three principal arguments support the measure: (1) effi­
ciency is enhanced;103 (2) uniformity is promoted; and' (3) inter­
branch coordination is increased. 

1. Enhanced Efficiency 

Unlike a nonunified system, where no one is responsible for man­
aging the entin~ network of state courts, a unified system vests the 
chief justice and indirectly the state court administrator with mana­
gerial authority over all the state courts. With this power of assign­
ment, proponents maintain, the chief justice can reduce congestion 
and delay by transferring underworked judges and support staff to 
districts with heavier caseloads. lo4 Also, master calendars and judge 
pools promote efficiency since many potential conflicts in judges' 
and attorneys' time and scheduled use of courtrooms are reduced.105 

2. Uniformity 

Proponents claim that under a centralized system of court man­
agement, administrative and clerical uniformity are promoted. 
Three major benefits result: (1) comt system administration is . 
greatly simplified and economized; (2) a more equitable system of 
justice for litigants, especially defendants, is fostered; and (3) a 
more equitable personnel system for court employees is promoted.--

First, unlike a nonunified system in which each court has its own 
filing and .record-keeping system, a s~ate court administrator can 

all courts of this stale. The chief justice shall have the responsibility for executing 
and implementing the administrative rules and policies of the supreme court. in­
cluding supervision of the personneihnd financinl affairs of the court system •••• 
IIIl As noted in the introduction, see text accompanying note 19 supra, the asserted 

advantages of one clement may be nearly synonymous with others. This is one example of 
the benefits of a consolidated court structure resembling th031! of centralized administra. 
tion. Trial court consolidation promotes equity and efficiency because judges become mem: 
hers of one court system; they arc not autonomous. They may preside over any type of ca,se 
hecause they arc no longer encumbered by jurisdictional limitations. Centralized administra • 
tion promotes equity because of the assignment and transfer power vested in the supreme 
court and state court administrator. Generally the two elements arc adopted concurrently and 
in reality promote efficiency and equity together. Thus, it is difficult to separate the alleged 
ndvnntages of each. 

1.1 Sce COURT FEASIBILITY STUDY, supra note 23, at GO, Exhibit III; W. WILLOUGHBY, .~upra 
note 25, at 258. 

In~ Sce Levinthal, .wpm note 23, at 192; O'Connell, .wpm note 6, at 646; Trial Court 
Crmso/idation, supra nOle 14, at 1099·1100. • 
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create a uniform system for managing records and forms. !Os Litiga­
tion throughout the state is simplified by providing standardized 
forms which can be filed in any court. A state court administrator 
can also gather statistics on judicial business, 107 which not only facil­
itates caseflow monitoring, but is helpful for short-teqn and long~, 
range planning as well as experimentation to meet current and fu­
ture needs of the judiciary. lOS Finally, adopting uniform clerical op- , 
erations allows for a system of central purchasing to be estab­
lished,l°9 

Second, proponents claim that litigants benefit from uniformity. 
In a non unified system, bail practices and fine schedules often vary 
widely throughout the state. In a, unified system, however, stand­
ardized schedules are usually developed and more equitable admin­
istration of justice results,110 

Third, proponents assert that unification is more equitable f~r 
employees. They suggest that a centralized system of administra-

\ 

tion promotes the development of a uniform statewide personnel 
plan. Uniformity is considered de$irable because standards are es­
tablished for hiring, promotion, tenure, and remov~ljlll the develop-, 
ment of a merit system is also facilitated: Several scholars have 
noted the potentially detrimental effects of local, rather than state­
wide, control over auxiliary personnel. Some commentators sug---­
gest that personnel standards cannot be developed if courts are 
staffed according to patronage rather than occupational profi­
ciency.1I2 Professor Steven Hays und~~scores this problem: "Local 
control over judicial personnel . . . inhibits the coordination and 
responsiveness of court systems to central contr~l, in addition to 

I" See COURT FEASIBILITY STUDY, supra note 23, at 60, Exhibit Ill: Cox COMMISSION, supra 
note 6, at 19; COUR'r CONSOLIDATION, supra note 6, at A·4; Trial Court Consolidation, ,~upra 
note 14, at 1103, 

Inl See generally Greenhill & Odam, Judicial Reform of Our Texas Courts-A Re· 
examination of Three Important Aspects, 23 BAYLOR L. REV. 204, 216·17 (1971): Han, Court 
Ornanization and AdmCllistration, 28 ALA. LAW. 148, 151 (1967). 

I'" See Cox COMMISSION, supra note 6, at 14i COURT CONSOLIDATION, .~upra nole 6, at A.2i 
Schwartz, The Unification and Centralization of the Administration of Ju,~tice, 51 JUDICATURE 
3:37, 338·39 (1968). 

'1'" See Greenhill & adam, supra note 107, at 215·18: Hall, supra note 107, at lSi. 
lin See O'Connell, supra note 6; at 646; Trial Court COI!,~olic/ation, supra nole 14, at 1103· 

04. 
III See Hall, supra note 107, at 151; O'Connell, supra note 6, at 648. 
112 Hazard, McNamara, & Sentilles, Court Finance and Unitary BudlJetillg, 81 YAI.F. L.J. 

1286, 1297·98 (1972) [hereinafter cited as Hazard & McNamaral. 
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providing a large reservoir of patronage positions for local political 
figures;"1I3'. . :\' " 

3. Interbranch Coordination 

Proponents contend'that a' professional court administrator'tr of-
. fice will facilitate coordination and cooperation among the three 
branches of government.lI~ State court administrators can serve as 
.liaisons with the legislature and the executive, providing each with 
continuous information and research assistance on matters relating 
to the entire state judiciary. The absence of this capacity impairs 
the work of other branches of government. One commentator sug-

, gests that "[t]he effect of two sub-systems, one with a high degree 
of operation control-the police agency-and the other [the courts] 
with essentially little, if any, centralized administration is a definite 
dysfunctional illtrasystems element."lIs He believes that vesting a 
professional state court administrator's office with some degree of 
centralized control will ameliorate the~e interbranch conflicts. 

4. Miscellaneous Arguments , 

Proponents argue that a statewide management system, accom­
panied by professional administrators at the state and regionaUev­
els,..relieves judges of myriad ,administrative responsibilities, sucQ 
as caseflow management, supervision of auxiliary personnel, records 
management, statistics gathering, and budget preparation. Thus, 
judges may direct energy toward their principal responsibility of 
adjudication. liS The system also allows for the hiring of personnel 
who are interested in court management and better prepared to 
manage the courts than are judges.1I7 Thus, a unified court system 
should attract better qualified judges a1 well as more competent 
managers. 1IH • 

III Hays,Contemporary Trellds ill 'Court Um'fication, in BEIlKSON & HAYS, supra nut\l81, 
at 127. 

III See, e.g., Greenhill & Odam, supra note 107, at 217. 
11$ Pettigrew, Court Administration Reform and Police Operational Effec/illene.~.~-A 

('ritical Allalysis; POLICE, Feb. 1972, at 35. , 
• II' See Hays & Berkson, The New Mallagers-Court Administrator.~, in BERKSON & HAVS, 

supra note 81, ,at 188·98i Tydings, Courts of the Future, 13 ST. LOUIS U.L.J. 601, 601, 603 
(1969).' , 

III SI'C Hays & Berkson, supra note 116, at 188·89. 
II' See'rydings, ('o!lrt of tile Future, 13 ST. LOUIS U.L.J. 601, 603 (1969). 
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Proponents also. contend ,that a state office of administration 
c?uld supervise training programs on matters of statewide or re­
gIOnal concern for new judges and auxiliary personnel. Although 
these programs are considered most important when judges ascend 
the benc.h for the first time or are assigned new responsibilities, 
refresher programs on new developments in the law have been advo­
cated for even the most experi,enced judges.m 

~inally, proponents assert that professional court administrative 
offices may succeed in obtaining more funds from state legisla­
tur~S.120 With increased financiall'esources, the judiciary can more 
easl.ly attract and maintain qualified personnel, adopt new and ex-' 
penn;e;1tal programs, and purchase modern equipment, thereby 
remallllllg abreast of other branches of government and private in­
dust~y in its future growth. 

B. Argurnents Opposing Centralized Management 

Although centralized administration has peen advocated since 
the turn of the century,12I it has recently come under attack. 122 Op­
ponents of a statewide system of administration pose three principal 
arguments. . . 

1. The.Benefits of Localism are Reduced 

.A. chief argument advanced is that centralized management di­
mllllshe~ the benefits of localism enjoyed in traditional systems. In 
a nonumfied system judges are deemed sensitive to local customs 
and accountable to the local communityl23 because they are usually 
~rawn from the locale and therefore share common attitudes, be­
hefs, and values. Moreover, given the political and fiscal relation­
ship between the courts and local governmental entities the local 
?lector.ate is able to influence the administrative and juclidial behav­
~or of Judges. Similarly, local legislative bodies are able to greatly 
ll1fluence the cou.rt clerk who is the chief administrator of local 

.. 
II. SCI! Greenhill & Odam, .~upra note '(17, at 217. . 
II' See Flnngo, Court Administration Mid Jtldicial Moden;iza'tioll 35 PUD, AD REV 619 

621·23 (1975), ." • , 
III See Pound, supra note 1. . , 
112 See, e,g" Gallas, supra note 14; Saari, supra note 14. . 
III See Sherry, The 1967 New Yorh COIl,~titlltional Conuelltioll: All Opportunity fur Fur­

tlle'r ('ourt 8tructural and Jurisdictional Re/orni, 18 SYRACUSE L. REV, 592 598 (1967)' Trial 
('ollrt ('onsolidation, supra nole 14, at 1093·98. . ' • 
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courts.121 It, is argued that in a unified system these ties to the 
community are 10st.125 When backlogs occur in local courts, judges 
from other communities with different value systems will be as­
signed to try cases. These individuals, it is «;la~med, will not be 
responsive to local needs· or sensitive to local customs. ':'w 

Additionally, primar'y responsibility for managing the system 
shifts from local judges and clerks to a state court administrator, 
appointed by, and accountable to, the state supreme court. Oppo­
nents argue that the chief justice of the supreme court will regulate 
local management through the appointment of trial court adminis­
trators who, will encroach upon judges' traditional independencel2B 

and will assume many of the clerk's duties and responsibilities. 
Since appointees are generally responsible to the authority that 
appoints them, and since the chief justice of the supreme court in a 
unified system will often be empowered to select the chief or presid­
ing judge of the local court, opponents assert that appointees' loy­
alty in the unified system will be to the state court administrator 
or supreme court rather than to the locality they serve, 

Finally, opponents assert that local courts and political subdivi­
sions vary in the nature of their citizenry, their size and geography, 
the amount and type of litigation they handle, and the judicial and 
auxiliary personneL that serye them. 127 The flexibility and discretion 
needed to cope with these environmental differences, however, is 
precluded by a centralized system which encourages adherence to 
uniform policies and procedures. 12K Such uniformity also discourages 
experimentation with innovative, individualized programs designed 
to ameliorate local problems and promote more equitable dispensa­
tion of justice within the locale. J2g 

2. Excessive Bl!reaucratization 

Centralized administration has been widely criticized as necessi­
tating an excessive bureaucr~cy. Frank Zolin, Execut!ve Officer of 
the Los Angeles County Superior Court, suggests that centralized 

Itl For an extensive and detailed analysis of this issue, see Berkson & Hays, supra n()te 

BO. 
12.1 See Sherry, supra note 123, at 599. 
fI! See Hays, supra note 113, at 127. 
It! S(!I! Gallas, supra note 14, at 36; Gazell, supra note ·15, at 655. 
1::< See Gallas, supra note 1·1, at 38·39; Saari, supra note 14, at 21, 32·35. 
In Sre H. RUbiN, supra note '20, at 211. .' 
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administration in a highly populous state such as California might 
cre?te a cumbersome and needless superstructure. Further, he ques­
'tions whether such a bureaucracy could meet the implicit goals of 
a unified system: 

When you consider the size, number. and complexity of the 
trial courts in California, it is apparent that reorganization 
into a unified system will establish a new bureaucracy. A uni-' 
fied Ol'ganization of thousands of employees physically declm­
tralized in hundreds of work locations will create new, hereto­
fore· unknown problems of communication and coordination. 
Control and supervision of su<:h a large, complex organization 
,vill be difficult. . 

The trial courts in Los Alrgeles County alone represent a 
judicial organization larger than those found in 43 of the 50 
states. To assume that unification of all trial courts of Califor­
nia into a single system will necessarily increase effi.ciency is 
fallacious,l3" . 

Opponents claim that centralized administration is a closed sys­
tem or bureaucratic approach to management which seeks to max­
imize efficiency at the expense of local administrative discretion 
and flexibility; it places greater emphasis on promoting employees' 
efficiency than on generating favorable employee morale. lal Ironi­
cally, they note, this el1lphasis result~ in a high rate of employee 
turnover, which in the long run is far less efficient. 

Opponents also argue that centralized administration encourages 
judges and cou'rt administrators to control too closely the actions 
and activities of other judges In the state. 132 They suggest that 
decision-making authority in a highly centralized system is predi­
cated on position in the bureaucratic hierarchy rather than on com­
petence. 13:1 Because power is emphasized, rather than .consensus and 
compromise,'3l they doubt the efficacy of establishing policy only at 
the apex of the system.lar. Centralized administration reduces wide: 
spread participation in the decisi.on-maki,ng process, thereby mini-

/. 

1'" Letter from Frank Zolin, Executive Officer of the Loa Angeles Superior Court, to 
National Center for Stale Courts (Oct. 11, 1972), quotl!d in C. BMn, .~upra note 5, at 138. 

III SI!I! Snnri, .~upra note 14, a~ 20. 
m SI!I! Gallas, .~upra note 14, nt. 39. 

. m Sl!l!id. 
III .""I!I! id. • 
m SI!I! id.: Saari, supra note 14, at 25. 
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mizing the likelihood of support for and compliance with thel'estab­
lished policies. 13R . 

3. IJac!?. of Research 

Opponents assert that little statistical research has. been under­
taken to determine whether a highly centralized administration is 
more effective than a decentralized system in securing the goats of 
cdurt unification. 137 In light of all the arguments against this mea­
sure, it may not 'be aavisable to adopt a centralized system until 
some countervailing benefits can be derrionstrated. 

C. Analysi~ 

It would appear that one of the strongest arguments in support· 
of centralized administration is that efficiency can be enhanced by 
locating responsibility for management at the state level. Where 
centralized administration has been adopted, states frequently 

:. transfer judges to relieve case backlogs, even on a fairly permanent 
basis. In Florida, for example, it was observed that one r,ounty judge 
had been reassigned to the circuit court continuously for over one 
year. The assignment power has also been effectively utilized in 
Colorado. Recl;lutly a Fourth of July religious festivall'esulted in the 
arrest of numerou5..Y..Quths. Five judges, twent.y auxiliary employees, 
and a photocopy machine were promptly transferred to the district 
to handle the trials. 13K Because of this system, a potential crisis was 
averted; in a nonunified system, the trials co\.rld not have been 
completed as quickly. . 

An equally strong argument favoring centralized administration 
is that uniformity in clerical operations is promoted. Unification 
mitigates the problems associated with a system of autonomous 
courts, where records, forms, files, filing procedures, and stationery 
vary from one jurisdiction to the next. It simplifies litigation and 
provides fiscal economies without seriously infringing on local dis­
cretion. In Florida it has b'een estimated that approximately 
$3,000,000 per year can be savedby ad?p~~ng a statewide plan of 

I" SI!I! Gazell, supra note 45, at 65,5. 
I" Sre Gallas, supra note l·t, at 39 • 

. Il' Sl!e Berkson, Carbon, & Rosenbaum, Organizing thl! Statl! ('ourt.~: /.~ Strlll·tural 
Conl1olidatJ'oll JlIstifh·d (forthcoming in BIlOOKLYN L. REV., Vol. 45, No.3, Spring 1979). 
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recoros and paperwork management. lag Part' of th.ese economies c~n 
be realized by reducing approximately 16,000 "different versions of 
forms."I~fI Similarly, in Alabama it has been estimated that the 
10,000 individual court forms can be reduced to 200-300 resultinl! 
in "sizable savings."ltl " '" 

. Ther~ also appears to be support for proponents' argument that· 
professl~nal court administrators are effective in obtaining funds 
from state legislatures. Victor Flango notes: ' , , 

In the 25 states which had court administrators with fiscal 
duties, 16.6 per cent of the criminal justice budget was devoted 
to ju?icial activities a& contrasted to 9.9 per cent of the ex­
penditures devoted to court operatioils by states which did not 
delegate financial responsibilities to the office of state court 
administrator. This clearly demonstrates that an office of state 
c~u.rt a~ministrator \~it.h fiscal responsibilities can aid the ju­
chclary 111 the competitIOn for scarce criminal justice funds. IIZ 

I~e concludes that professional administrators "are successful finan­
CIa 1 represen ta ti ves of th(.judiciary." 1t3 

T.he argUl~el~t t.l::a.t interbranch co~rdination is promoted b; cen­
irahzed adnul11stratlon does not appear frequently in the literature 
?or was this aspect obs.e.r.ved in the field investigations. Therefore 
It would;not appear to be a particularly significant argument and 
to suggest more would be mere speculation at this time. 

Opponents' claim that· the benefits oflocalism are diminished in 
a unifip.d .system ~s weak. Th.e field observations reveal that judges 
temporal'lly reaSSIgned to relieve backlogs are nearly always drawn 
from neighboring locales whose'customs and value systems are simi­
lar, if not identical. 

It has ~een suggested that lower court judges may participate in 
the selectlOn of managerial personnel in a unified system. For exam­
ple, the chief or presiding judges may be selected jointly by state 

11. OmcF. OF STATF. COUIITS ADMINISTRATOR, RI-:CORDS MANAOEMI'.NT STUDY: FLOIUDA STATE 
COUlrr:l SYSTEM 5·11 (19'/5). . 

110 [d. at 38. 
III SWe of the Judiciary Address by C.C. Torbert, .1r., Alabama State Bar (Juiy 15 

1977). . '. • 
lit Flango, .~upra note 120, at 622·23. 
lit [d. at 623. 
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and local officials. 1H This approach contemplates that the supreme 
court would establish general criteria for the position, but final 
selection would be determined by a two-thirds approval of the local 
judges. 14ro As a result, administrative experience would supersede 
seniority as a criterion for ~electing a chief judge. 14ft '~w 

It is also suggested that a similar process be developed for select", 
lng trial court administrators.I.!7 The supreme court once again 
would establish geI)eral qualifications for the position. Candidates 
would submit applications to the state judicial administrator for 
screening, after which a list of qualified applicants would be submit­
ted to the relevant JU,dges. I.IK At this point, one of two alternatives 
would be followed:eltiier the trial administrator would be chOSen 
by a majority of the judges with the chief judge retaining veto 
power,119 or the chief judge would 'select the candidate initially, but 
with veto power retained by a majority of the judges. 

The opponents' argument that centralized management will re­
sult in rigid policies and procedures is not persuasive and was not 
supported by field observations. In practice, lower court personnel 
usually participate in the policy-making process. For example, al­
though the Colorado judiciary is technically centralized, the prac­
tice has been to allow a great deal of local input. 'rhe state supreme 
court has adopted the philosophy that Claclmil:~istration of the trial 
courts should be decentralized as much as possible on the ground 
t.hat overcentralization tends to reduco the interest and cooperation 
of the lowei' courts and their desire to participate in the operation 
and improvement of the court system." lron Thus, local judges and 
administrators are encouraged to work closely with the state aclmin-

III See Berkson & Hays, Applying Organization and Mana!tl'I7H'nl 7'lIeuQ' til 111(' S('/('C­

tion vi I.ower Cvurt Personnel. 2 CRiM. JUST. REV. 81; 8·\·85 (1977). 
I" Id. , 
III Panel remarks by Justice Robert Hall of the Georgia Supreme Comt, Comt Admin· 

istration: National Applicntionof the Georgia Experience, American Society for Puhlic 
Admini~~rution, AlIlinta, Georgia (Apr. 2, 1977). 

III See Berkson & Hays. stlpra note 1<14, at 85·88. 
'" A variation of this system hfl~ been lIsed succe&sfu\ly in Mnryland. Since 1974. Ihe 

Maryland stale courl administrator hus estnblished qualifications for fom of the seven Irinl 
com! administrators serving the circuit (general jurisdiction) courl~. Applicntiuns nrc suhmit· 
ted to the state court administrator who screens them and submits the names uf qunlified 
applicants to the relevant comls for their selection. Telephone conversation with Huhert 
McKeever, Deputy State Court Administrator of Maryland (Oct. 20, 1978). 

II. Such an approach is g('nerally suggested by H. RUBIN, supra note 19. 
I~' O'COImc\l, supra note 6, at 648. ," 
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istrative office. Harry Lawson, former Colorado state court adminis­
trator, describes the system as follows: 

The Colorado Supreme Court has been concerned with the 
dangers of overcel1traJization and resultant local impediments 
to the succ~ssful operation of the system, while at t4e same 
time recognizing the Court's constitutional administrative re­
sj)ol1sibiJities. Accordingly, ... t elach chief judge, who' is 
appointed by the Chief Justice, is delegated the administrative 
responsibility for his district in line \dth fiscal, personnel, and . 
other administrative procedures established by the Supreme 
Court. The p0sition of judicial district administrator has bE:en 
created in most of the districts to provide the chief judge with 
competent administrativ~ assistance.1r.1 . 

Kansas provides another example of 10weIt court participation in 
a unified system's decision-making process. The genersl poIiciesJor 
the Kansas judiciary are collectively established by the state su­
preme court, the judicial council representing all levels of courts, 
and the state judicial administrator; specific implementation of 
these policies fs the responsibility of district-level officiaIs. Ir.2 Al­
though local. courts must adopt plans consistent \Vith the general 
guidelines and policies established earlier, they may tailor their 
plans to meet indivic;lual geographic and .demographic variations. 
These plans must be submitted to the supreme court and judicial 
administrator for appr6val prior to implementation. 

One of the most compelling arguments offered by opponents is 
that little statistical evidence exists to suggest that centralized 
administration is preferable. At least one scholar notes: "You can't 
say that. . . the administration of justice is any better or worse. . . 
[in Georgia, a non unified state, than in Colorado, a highly unified 
state]. That would take measuring what actually happens in (·ale 
courts, measuring the output of justice. Nobody has gotten around 
to doing that yet."Ir.:! However, the lack of statistb::al evidence prov­
ing that a unified system is better than a non unified one should not 
prevent states from experimenting with the innovation. Indeed, it 

''I Letter from Hnrry Lnwson to the Administrative Assistllntlo the)Chief Justice of the 
Huprcme Court of Orc/{on (lIIOV. 9, 1970), q(wtl!d ;n O'Connell, .~(/pra note 6, nl 648. 

'" Interviews with Kansas judicinl personnel and administrators. 
III Panel remarks hy HusseJI Wheeler, Court Administrntion: Notional Applicntion of the 

Georgin F.xpericnce, American Society for Public Aclrninish-tltion, Atlontn, Ge'qrgia (Apr. 2, 
1977). 
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would appear unreasonable to delay reform when considerable evi- ~, ' 
dence suggests that_ unification can be beneficial, especially"if the. 
judiciary is suffering from problems associated with traditional, 
non unified systems. 

D. Options .. 
A principal option available for developing a system of centralized 

administration is based on the concept of "participatory' manage­
ment," in Which members from all levels of the judiciary' are in-' 
volved in establishing and implementing policy. Participatory man­
age!T'Put may be effectuated in a variety of ways. A judicial council 
consisting of judges representing all courts in the stat'e may be cre­
ated and granted advisory power, 15~ or an advisory board of judges 
may be convened when necessary to consider and evaluate new 
programs and policies. ls5 Another altel'l1ative is to establish an in­
formal system of consulting with all judges through regional and 
statewide meetings to discuss the development of new programs and 
policies. ISS Such a system provides an opportunity for every member 
of the judiciary to participate in the policy-making process. 

• I_ 

A second option is to adopt a scheme such as Kansas instituted,157 _ 
c~nsistihg principally of lower court management wi th .some hierar­
chical control. Several advantages are provided by this system of 
mm1agement. First, extensive and inafvichialized local participa:ti1m 
is allowed. Second, innovation and experimentation is encouraged. 
Local.courts may relate advantages or problems with a particular 
appro'ach to the state judicial administrator's office which then 
functions as a clearinghouse for the entire judiciary. As a reiSult, 
local courts may capitalize op the experimentation of other courts 
in the state. Third, plans 8;re designed to meet local needs and 
conditions; local courts are not required to adopt a single statewide" 
plan which may be inapplicable to the local ~nvironment. 

As with trial court consolidation, a number of alternatives are 
available to achieve the goals of centralized management. Implicit 

'" SCI! Pound, supra note 23, nt 232. For Illore informntion on judicilll council~. see 
Wheeler & Jackson, JudiCl'al ('ouncil.~ and Policy Planning: Continuuu.~ Study.alld Di.~c(J11lill' 
WIllS bIStitUtioll,~. 2 JUST. Sys. J. 121 (1976): note 208 ill/ra. 

'u Scc Wheeler & Jackson, supra note 154, nt 122·25. 
'" Colorndo und Ohio provide but two examples. 
1>7 Sec KAN.STAT, § 20·329 (Cum. Supp. 1977). 
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in these options is the notion that a coordinated system must be 
developed, but individual differences within th~ state, including 
polit.ical, demographic, and geographic factors, must be considered 
to provide a truly effective system. 

IV. CENTRALIZED RULE-MAKING AUTHORITY IN TH.E S.UPREME CO~RT 

A. Arguments Supporting Supreme Court Rule-Making Authority 

Although numerous reasons are advanced to support vesting rule­
r'if(lking authority loX in the' state's highest court, two major argu­
h1ents emerge: (1) the judiciary is an independent branch of govern­
ment and should govern its own affairs; and (2) the supreme court 
is the preferred rule-making body. 

1. Judicial Independence 

Support for placing the rule-making autliority in the supreme 
court derives from the"separation of powers doctrine. Proponents 
claim that the doctrine vests the judiciary with primary responsibil­
ity for regulating and monitoring its internal affairs. In The Federal­
ist No. 78, Alexander Hamilton wrote: "The complete independence 
of the courts of justice is peculiarly essential in a'limited constitu­
tion. "loU Thus, if courts are required to defer to the legislature, they 
may be perceived, ~s a legislative arm rather than an independent 
branch of government. Inn The separation of powerscl6Ctdne is con­
sidered the theoretical basis for another concept supporting judicial 
rule-making authority-namely, that such authority is one of the 
judiciary's inherent powers. lnl This doctrine suggests that under the 
Constitution, courts have the inherent responsibility to take reason­
able steps to effect the efficient and equitable administration of 
,iustice. ln2 ' 

'" SeC' /ielwra/ly AMERICAN BAR ASSOCIATION, supra note 101, ~t 71-75. 
'" TilE FEDERALIST No. 78 (A. Hamilton), quoted in Weinstein, Reform of Federal Ctlurt 

fllllc'mahin/i Procedures, 7.6 COLUM. L. REV: 905, 91,1 (1976). 
"" S(!p Kay, The Rule-Mahing Authority and Separatio/l of POIIWS in CCJIlllec:ticut, 8 

CONN. L. REV. I, 4 (1975). 
''I SC!e Comment, Courts-Rule· Mailing Power-CP/,R 3216 Held Unc(Jnstitutional a.~ 

all IlltC'rference with the lnherent Power of the Court, 43 N.Y.U.L. REV. 776, 785 (1968) 
Ihereinafter cited us Courtsl: s(!e also Berg, A.~.~umptioll of Adminislralit'c Resp(JIl.~ibilit.y 
by the Judiciary: Rx for Reform, 6 SUFFOLK U.L. RE .... 796, 808-09 (1972). 

"! See Hull, Judicial Rule·Mahhl/i is Aliue but Ailing, 55 A.B.A.J. 637 {1969}; .~el' al.~11 
('lIlIrt.~. supra note 161, at 785; Note, The Judiciary and the Rule.Mahinl! PIIII'l'r, 23 S.C.L. 
REV. 377, aSI (1971). 
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2. Supreme Court as Prefe~r¢d Rule-Making Body 

The argument that the sppreme court is the preferred rule­
m'aking body is in part based 0.1 management theory: the objectives, 
of an organization cannot be achiev.ed if its oper~tions are ~on~r?lled 
by members outside the' organizatlOn. As apphed to the JudICIary, 
it is argued that priorities should be established by members df"the 
judicial branch, especially members of the supreme court, rather 
than by those outside it such as legislative bodies. IRl E. Freeman 
Leverett of the Georgia Bar explains: "Experi.ence does show ·that 

. the rule-making power is effective in:mictice only where favored by 
the highest state court, for unsyml' 'letic interpret.ation c~n ruin 
any good law."IM In other words, th(:: ~upreme court IS. less hk~ly. to 
implement externally imposed rules than those drafted from wlthm. 

Another a'1~gument offered by proponents is that judges a.re more 
interested in improving the judicial machinery than are legIslators. 
Judges not only take a greater interest in periodicall~ reviewing 
rules and assessing their impact,I65 but they are also m a better 
position to do so than are legislators. Judges' familiarity v:ith court 
operations and needs ,s8 gives them the necessary expertIse to de-

. , velop a coherent body of administrative and proceduralrules. '67 .In 
contrast, legislators are widely criticized for their lack of expertise 

~ : . 

in this area lOK and have been characterized as amateurs who lack. 
familiarity with judicial operations, problems, and potential solu~ __ 
tions. lnv 

Proponents further argue that the rule-making process is more 
flexible when placed in the judiciary than in the legislature. '7n Rules 
can be promulgated and amended at any time with greater expe-

IRl See Berg, supra note 161, at 804·05. , . 
lOt Leverett, Georgia and tile Rule-Making Power, 23 G.,. B.J. 303, 307 (1960): • 
,,~ See Joiner & Miller, Rules of Practice and Pro~edure: A Study of JudlclOl Rule 

Ma!lin/i, 55 MICII. L. Rr:v. 623, 643 (1957). . -. . . '. 
". See Note, Substallce alld Procedure: The Scope of JudlclOl Rule ~.f?hrng Author!ty 

ill Ohio, 37 QIlIO ST. L.J. 364, 383 (1976) [hereinafter cited as Scope o( JudICIal Rule /../allrng 
• Authorityl. . " 

", See Heflin, "Rule-Making Power," 34 ALA. L.m. 263, 267 (1973)i Leverett, supra note 
164, at 306. 

'" See Joiner & II'lilIer, supra note 165. 
'01 See Berg, supra note 161, at 805; l{ay, supra note 160, at 34. . 
", Sce AMERICAN BAR ASSOCIATION, supra note 101, at 71-75; Brennan, ,~lIpra note 25, at 

148. 
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diency '71 and phrased in precise terms, u~Fke ~~a~utes which are 
often necessarily v.ague.172 Moreover, legi. \atures m many states 
meet infrequently,173 and are too pressed by countless ~ther de­
mands to devote more than intermittent attention to the concerns 
of the courts. When legislatures adopt rules, the entire code is rarely 
considered' rather legislation is passed in a piecemeal fashjon, 
which ulti~atelY p~oduces an "incongruous hodge-podge" of stat­
utes.17~ 

. . -"" 
Proponents also coptend that because of legislators' partisan na­

ture they should not'develop judicial rules.175 Shice legislators are 
ofte~ motivateCl by a variety of irrelevant political' considerations,. 
they may establish rules as a result of politic'al compromise which 
cannot satisfy the needs of'the judiciary.178 

Finally, it is argu~d that the citizenry tends to hold judges ac­
countable for the proper functioning of the judiciary.177 Therefore, 
judges ratl~er than legislators should be given the authority to fulfill 
their public responsibilities. 

B. Arguments Opposing Supreme Court Rule-Making Authority 

1. Lack of Safeguards 

~Qpponents argue that vesting rule-making authority exclusively . 
in the supreme court conflicts with the concept of checks and bal­
ancesl78 inherent in the separation of powers doctrine. As Professor 
Richard Kay notes: "It is in the protection against uncircutnscribed 
power in any department of govern~ent. that the, real value of ~he 
separation of power lies."119 The legIslatIve p:ocess of r.ule. maklI~g 
provides several safeguards: legislators are subject to perIOdIc pu?hc 
reelection; potential legislation must be approved .by/an executIve, 

171 See Heflin, supra note 167, at 266,67; Leverett, supra note 164, at 306'; Scope of 
Judicial Rule Making Authority, silpra note 166, nt 383·85. i 

172 See Joiner & Miller, supra note 165, nt 643; Scope of Judicial Rule Mak)ing Authority. 
supra note' 166, nt-383,85.· . 

III See Joiner & Miller, supra note 165, at 623, 643. 
III Leverett; .~lIpra note 164, at 306. 
170 Kay, supra note HlO, at 3·1. 
II' SeeScape of Judicial RuleMallingAuthority.supranote166.at 383. 
177 See Henln, stlpra note 167, nt 267; Joiner & Miller, supra note 165, at 643; Leverett, 

supra note 164, at 306; Scope of Judicial Rule Making Authority. supra. nole 166, at 383. 
," See Kay, supra note 160, at .fo··n. 
111 ld. at 41. 
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who is also subject to public removal; and stat~tes may be chal­
lenged by the public in court.IHO . 

Yet no equivalent safeguards exist when the suprE!me co.urt is 
vested with exclusive rule-making authority. Judicially­
promulgated rules are n'ot subject to scrutiny by the executive ·:Gr 
legislative branches. Judges are deliberately insulated from politics; 
only rarely are they subject to public review, either through reten­
tion, election, or disciplinary proceedings; even when judges are 
scrutinized, few are removed from office. Additionally, there is no 
direct public access to the judicial process of drafting rulfls as there 
is with statutory drafting. IHI Moreover, lawyers and litigants who are 
dissatisfied with a rule lack a neutral forum in which to assert their 
objections. IH2 Finally, lower court judges will be reluctant to criticize 
rules if they are promulgated by a higher court. As Professor Kay 
states: "The immunity from political interests of which judicial 
rule-making advocates boast may also insulate judges from legiti­
mate public dissatisfacti9n with the procedural aspects of the judi­
cial system."IH3 

2. Rule Making as a Legislative Function 

In 1825 Chief Justice John Marshall asserted that rule making is 
properly viewed as a legislative responsibility, although it may be 
delegated in part to the courts. 1M. Affirming the continued validity 
of this statement, opponents note that the states rarely give exclu­
sive control over rule making to the courtS. IM5 State reluctance in this 
matter deriveH in part from the federal government's continued ex-' 

. plicit recognition that rule making is a legislative function. Al­
though Congress has delegated substantial authority to the judici­
ary,IHR it nevertheless retains ultimate control over federal rules. 

The rules that courts promulgate concern administrative or pro­
cedural rather than substantive matters. However, as one writer 

I'" fd. 
,., See Weinstein. supra note 159. Ilt 933. 
I': See Kay, supra note 160, ut 41. 
,,, fd. at 36. 
,,, Wayman v. Southard, 23 U.S. (10 Wheat.) 1. 41··13 (1825). 
,.~ See Weinstein. supra note 159, at 924·25. 
I" See id. nt 927 (Congress retnins ultimate control over rule mnking but has delegated 

9uthority to courts over matters such as bnnkruptcy and evidence rules and rules or civil, 
criminal, lind appellate proc(,dure.). .... 

. .. 
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notes: "A clear-cut distinction [between su1;>stantive and proce­
dural law] for all purposes is impossible of formulation."IH7 Sub­
stantive matters are considered to be within the province of legisla- , 
tures, and procedural.rule making has so many substantive'implica­
tions that opponents view it as "lawmaking oJ the most s'erious and 
significant kind."IHR Thus, opp<?nents believe that there is a great, 
likelihood courts will encroach upon the legislative ri<!ht to enact 
substantive laws when they engage in procedural rul~ making. IH9 

They assert that, at the very least, t.he legislature should exercise. 
concurrent rule-making authority with the supreme court over' ad­
ministrative and procedural matters.190 

3. Supreme Court as Inappropriate Rule-Making Body 

It is argued that supreme courts should not, promulgate rules 
relating to an entire state judiciary because courts, as conservative 
institutions, are not responsive to change. Some opponents contend' 
that justices are steeped in a status quo mentality and may be. so 
old by the time they reach the state's highest bench that II 'all 
change seems abhorrent.' "191 

Opponents also claim that supreme court justices lack the inter­
est and capacity to draft cogent rules. Justices are too removed from 
actual practice to be concerned with the bar's problems192 and too 
isolated to comprehend problems in lower court trial proceedings. ID3 

If courts are authorized to draft 'cohesive rules, they may be reluc­
tant to exercise the authority, fearing potential conflicts with the 
legislature. Consequently, courts may not be innovative' and may 
refrain from taking action except when faced with an urgent need.19~ 

C. Analysis 

A persuasive argument in favor of granting the 'supreme court 

'" Joiner & Miller, supra note 165, at 635. 
'" Kay, supra note 160, at 40; see generally Note, 27 RUTGERS L. REY. 345, 347·48 (1974). 
I" See Levin & Amsterdam, Legislatiue Control OuerJudicial Rule·Making: A ProblC!m 

in Constitutional Reuision, 107 U. PA. L. REV. I. 29·33 (1958). 
Ii. See id. ' 
,,, [d. at 13 (quoting Warner. The Role of Courts and Judicial Councils in Procedural 

Reform, 85 U. PA. L. REV. 441, 451 (1937)). 
,,, See id. 
III See LeYerett, supra note 164; Weinstein, supra note 159, at 934. . 
III See Note, The Rtllemaking Power of the Florida Supreme Court: The Twilight Zone 

Between Substance and Procedure. 24 U. FI ..... L. REV. 87, 90 (1971). ' 
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, exclusive rule-maldng authority is that it is the appropriate body to 
promulgate rules. Cour,ts, more than legislatures, have the experi­
ence and knowledge required to draft and implement rules; justices 
are more likely than legislators to understand court functions and 
the rules necessary for smooth operation. 'This argu~ent is bolst.ered 
by the, fact that the num)Jer of lawyer-legislators, who at least th~o­
retically should possess greater fami.liarity with the judiciary than 
nonlawyer legislators, is rapidly declining. IUS II1deed, the argument 
that state legislatures are composed primarily of members with sub­
stantial legal expertise is no longer accurate in most cases. 

'The countervailing suggestion that the supreme court is too far 
removed from both the practice of law and the problems of lower 
courts appears to lack m~rit. State supreme courts are not so iso­
lated as to make plausible the notion that they will promulgate rules 
without consulting lower court judges and members of the bar. In~ 
deed, they \\ften create bench-bar committees to study the co~rt 
system and prepare initiai drafts of rules. Alabama adopted this 
approach in 1971 when the legislature conferred rule-making au­
thority on the supreme court. IOG To help promulgate new rules of 
civil procedure,' the state court appointed a fifteen-member commit­
tee composed of judges, lawyers, and law professors. 197 The court 
also solicited advice and recommendations from the Alabama Asso­
ciation of Circuit Judges, the Alabama Board of Bar Commission­
ers, and the Alabama Law Institute, as well as from other judges, 
lawyers, a~d members of the public. lo8 

The Supreme Court of Ohio adopted a unique and highly ~uccess-
, ful approach to the promulgation of rules governing the state's trial 
courts., The late Chief Justice O'Neill invited twelve of the most 
capable trial judges in the state to confer with him on rules which 
could be enacted to eliminate the causes of court delay. He also met 
with m~merous other state judges before promulgating fifteen rules. 

,Althqugh during the next four years case filings increased 1;>y 

'" In 1977, there were approximately 7,562 state legislntors, of whom 1,599 (21%) were 
aUorneys. 'fhe state legislature of Virginia had the largest attorney representntion (57%); 
Delnwnre had the smallest (none was all attorney). See M. ZUGER, OCCUPATIQNAL PRonLES OF 

$'fATE LgGISLA1'UItES 92.33 (1977). 
, IU' See Nachman, Alabama's Breakthrough for Reform, 56 JUDICATUIIE 112 (1972). 

", See id, at 113·101; Heflin, supra note 167, at 264. 
'" See Henin, .~upra note 167, lit 264. 
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twenty-fiye percent, with the enactment of these rules only one 
additional judge was required. lo9 

, 

Another compelling argument offered by proponents is that the 
process of judicial ,rule making is more flexible than legislative en­
actment, Courts, unli~e legislatures, are not constrained. by infre­
quent legislative sessions, a constantly changing membership, parti­
san politics, and a variety of competing interests; these attributes. 
can combine to produce a confusing code of rules and obstruct equi­
table and efficient dispensation of justice, as illustrated by the de­
velopment of the Field Code of Civil Procedure. When the code was 
adopted in 1848, 391 distinct sections were provided. By 1915, how­
ever, the code had grown by geometric proportions: "veIl Civer 3,000 
sections had been created, making i,t nearly unmanageable.20o 

The most troublesome aspeCt of the proponents' position is their 
insistence that rule-making authority be placed exclusively in the 
supreme court. Opponents note that the framers intended the three 
branches to be independent, but never intended .for them to be 
unchecked. United States District Judge Jack Weinstein suggests 
that "there has never been a fully compartmentalized separation of 
powers. "201 He finds support in' a r,ecent decision 'of the United 

,States Supreme Court which noted the draftsmen of the Constitu­
tion perceived that "a hermetic sealing off pf the three branches of 
Government from one another would preclude the establishment of 
a Nation capable of governing itself effectively."202 Weinstein con­
cludes ~hat "[j]udicial independence cannot be absolute.''203 

D. Opti?ns 

States can meet the most compelling arguments of both sides by 
choosing either of two options. First, a state can vest the supreme 
court with nonexclusive rule-making authority all'owing some legis­
lative review, consistent with the concept of checks and balances. 
In Ohio, for example, all court-promulgated rules are effective un-

m See Address by C, William O'Neill, Judicial Planning, Budgeting and ,Management, 
presented to the NatiQnal Conference of State Criminal Justice Planning Administrators, 

, Seattle, Washington (July 19, 1976). 
200 See Lc,:,crett, supra note 16d, at 306. 
2<11 Wcinstein, supra note 159, at 915. 
2<1' /d. at 916 (quoting Buckley v. Valeo, 42·! U.S. 1, 121 (1976». 
~" Id. 
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less ~isapproved by concurrent legislative resolution.211~ T~o schol­
ars pmpomt the thrust of this approach: 

The whole aim of the balance of pow~rs ... is the creation of 
a scheme whereby t~e courts may maintain an effective, flexi­
ble and thorough-going control over their own administration 
~~d ~rocedure, \'~ith ~he possibility. of ultimate legislative re- .• ~ 
view In ?as~s where Important decisions of public policy are 
n~cessanly I~volved. This is the aim of safe efficiency: imme­
diately practical, fundamentally democratic. 211 •• 

This option ~llows ~he jud~ciar~ primary control ov~r its atfair~. As 
a safeguard, It provIdes legIslatIve review of important public policy 
matters. 

. The same authors offer the following statement as a constitu-
tIOnal model for states to consider: 

!. T.he supren~e court shall make rules governing the admin­
IstratlO.n, practice and procedure, including evidence of all 
courts In the state. ' 
2. Such rules, or any statute enacted under this paragraph 

. may be repealed, amended or supplemented by the legislature 
by two-thirds vote of the members elected to each house and 
any. such en~ctment shall have the force and effect of st;tute 
durmg the SIX years next following the date of its taking effect 
and shull thereafter have effect as rule of court. until repealed 
or amende~ by t~e supreme court or by the legislature. 
3 .. In c~nsl~eratlOn of any bill proposing an enactment under 
thiS. section, the chief justice of the state shall be given oppor-
tumty to be heard. 211s .:. 

This approach is consistent with the separation of power!s doctrine 
?u,d. the con.cept of chec~{s and balances, for while a court may 
Illltlate actIon, the legIslature is empowered to curb abuses 
Moreover ~he ';lbi~uitous definitional problem of substance versu~ 
procedure IS ~mehorated by providing for legisiative review. If legis­
latures. percen~e that courts are enacting substantive law, they have 
allth~l'lt~ to dIsapprove such rules. Additionally, because this is a 
constItutIOnal ~tatement and not a statutory enactment, the court 

~II Sec OHIO REV. CODE ANN. § 2503 36 (Page 1954) ( bl' h 

r:\~!C~~)l~l~u~~:t~~.practiCe); id. § 2505.45 {p~wer of courts to ~~~e ;~fe: n~ti~l~~~::l~~~~~i:~ 
M Levin & Amsterdam, supra note 189 at 42 
~I. ld. ' • 
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may be less reluctant to exercise its authority, and the legislature 
will lack authority to revoke the court's rule-making power regard­
less of its displeasure with the court's rules. Also, the requirement 
of review and approval by two-thirds of the legislature will discour­
age rash intervention by tho legislature in the judiGia.1 sphere. 

The second principal option is to vest rule-making authority in a 
judicial council. Although judicial councils originated in the 1920s 
and spread rapidly, 207 their existence apd utility has declined within 
the past few decades. Today, however, there appears to be a ~'e~ 
newed interest in the viability of councils. 211M Russell Wheeler and 
Donald Jackson suggest the reason for this trend is that "judges and 
court administrators are coming to realize that'one part of effective 
management is effective and good faith consultation with various 
actors in the system. "209 

Judicial councils vary dramatically in their composition and au­
thority. The judicial council in the State of California exemplifies 
perhaps the strongest body of this sort. 210 Composed of eleven judges 
representing all courts in the state, the council is vested with consti­
tutional authority to adopt rules for administration, practice, and 
procedure.211 The judicial council in Washington, on the other hand, 
has a broader composition; however, it is statutorily created and 
vested with authority only to propose changes. Its members include 
eight judges, four members from each house, a dean from each 
recognized school of law in the state, eight members of the bar, the 
attorney general, and one county clerk. 212 •• 

. Generally, judicia,l councils are beneficial. They allow participa­
tiOIl by judges from all levels of a state's judiciary, as well as by 
members of the bar. Coupled with the direct participation oflegisla­
tors, this system avoids the pitfalls of exclusive judicial involve­
ment. The establishment of a permanent council also brings conti-

~'I SC/1 Wheeler & Jackson, supra note 15-1, at 125·30. 
~" See, e.g., KAN. STAT. § 20·2201 (Cum. Supp. 1977), which provides: 
A judicial council is hereby established and created whieh shall be composed of one 
justice of the supreme court, one judge of the courl of appeals, two district judges 
of different judicial districts, four resider.t lawyers, the chairperson of the judicillry 
committee of the house of representatives, lind the chairperson of the judiciary 
committee of the senate. 

201 Wheeler & Jllcksan, supra note 154, at 139. 
110 See id. al 132·33. 
211 CALIt'. CONs'r. arlo 6, § la. 
m WASil. Rl::V. Com; § 2.52.010 (Supp. 1977). 
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nuity to the study of judicial rules. After a period of time, council 
members ac~ieve familiarity :-vith the history, operations, and needs 
of the judiciary, thus enabling them topron1ote rational and cogent 
change. . 

Whether nonexclusive,rule-making authority is vested in the su­
preme cburt or in a judi~ial council, it· appears desirable to obtajn 
as much extrajudicial participation as possible. Two methods may 
be employed. The first method is to utilize an expert advisory com­
mittee.213 This approach is supported by at least two prominent 
jurists. Former Chief Justice Howell Heflin of the Alabama Su­
preme Court contends that substantial participation from the bar 
would be helpful,214 Similarly, Georgia Supreme Court Associate 
Justice R.obert Hall suggests that in addition to the bar's participa­
tion, involvement of trial court judges is essential.215 The second 
method is to conduct public hearings on proposed rules.21B I~ Con­
necticut, fbI' example, open hearings are required at least oilce an­
nually to allow the public to propose chanl'$es.2Ii This procedure 
lends legitimacy and credibility to the rule-~naking process. 

V. S'rATE FINANCING 
. . 

Before discussing the purported advantages and disadvantages of 
state financing and unitary budgeting, some preliminary.definitions 
and remarks are necessary. In a §tJ!!;e-financed system, the state, 
rather than cities and counties or some combination of the three, 
assumes full responsibility for funding the judiciary. State financing 
answers the questions, "Who pays?" and to a lesser extent, "How 
much?" Unitary budgeting, on the other hand, is a method of dis­
tributing fiscal resources; it is an administrative tool which greatly . 
facilitates planning and addresses the question, "How will the 
money be used?" Aaron Wildavsky d~~ine~ budgeting as follows: 

\' 

, [Bjudgeting is concerned with the translation of financial re­
sources into human purposes. A budget, thel'efore, may be 
charactel:ized as a series of gouls with price tags attached. 
~ince funds are limited and have to be divi~ed in 'one way or 

m See Weinstein, supra note 159, at 939. 
211 Heflin, supra note 167. • 
m Hnll, supra note 162, at 639.40. 
211 See Weinstein, supra note 159, at 943. 
m CONN. GEN. STAT. § 51-14(c) (1977). 
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another, the budget becomes a mechanism for making choices 
among altemative expenditures. When the choices are coordi­
nated as to achieve desired goals, 'a budget may be called a 
plan. . .. If emphasis is placed on ... obtaining the desired 
objectives {1t the lowest cost, a budget. may become an instru­
tpent for ensuring efficiency.m. 

Thus, state financing is a method of gathering money, whereas uni­
tary budgeting is a metl'~od .of distribution .. 

While these two elements of unification are intiinately interre",. 
lated, they have aspects which are distinct and separahle. Since 
unitary budgeting and state financing are relatively new a~pects of 
court reform which few states have yet adopted, t)le concepts are not 
fully understood and are often used interchangeably in the litera­
ture.219 The following presentation attempts to overcome this pro;,­
lem. 

A. Arguments Supporting State Financing 

A principal argument favoring state fhl'ancing is based on the 
. belief that local governments are fiscaHy i'!1capable of supporting 

local courts.220 The major source ofrevenue for local governments is 
property taxes. Although property taxes may adequf,itely support 
courts in wealthy counties, they have been criticized as regressive 
and burdensome for relatively poor.er counties. 221 In contra~~, state 
revenues are generated primarily from sales taxes, whichar'e less 
regressive and require a smaller financial commitment of state 
funds than equivalent funding at thE:: county level.22Z 

Prdponents argue that lethe quality of court services varies dra­
matically according t~ the locality's ability to pay."223 Residents of 

21M A. WIW"VSKY, Tm~ POLITICS OF TilE BUDGETARY PROCESS 1 (l96·1), quoted in Hazard & 
McNamara, .~upra note 112, at 1294. 

2,1 See, e.g., Cox COMMISSION, supra note 6, at 28: Hazard & McNamara, supra note 112, 
at 1294·95. . 

22' See, e.g., ~ddress by Edward Pringle, Fiscal Problems of a S'ate Court System, 
presented to the Conference of Chief Justices, Seattle, Washil1gton (Aug. 11, 1972). 

211 See Cox COMMISSION, supra nole 6, at 28 ("The cost of mUnicipal gO\'ernmenl is 
already high and will continue to increase. The burden of the increase falls on the propel'ly 
'lox and is beginning to depreciate the Y~lue of urban properties."): Skalar, finallcing the 
Criminaldustice System: The National Standards RevolutiM, 60 JUDICATURE 32, 37 (1976). 

222 See 2 MISSISSIPPI CRIMINAL JUSTICE PUNNING DIVISION,'COURTS STRATEGY 135.40 (1976). 
22! Hazard & McNamara, .~upra note 112, at 1297. Scc also AMERICAS BAR ASSOCIA'I'ION, 

.~upra note 101, at 98 ("Financing by local government I~ads to fragmented and dispnrate 
le .... els of financial sllpport, particularly for auxiliary court services. "). 
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affluent coun.ties :eceive "more justice" than residents of less pros­
perou~ counties SImply because more funds are available. Affluent 
counties may employ an adequate number of well-qualified judges 
to .re~uce caseloads and ensure a high quality of justice. Poorer 
counties, o? th~ other. ~and, often must hire lay judges who serve 
only part-time; In addItion, poorer counties are less likely to be able 
to afford attracti~e courthouses with sufficient and competent st~if 
and modern eqUlpment. When all court functions are financed by 
tl;e sta.t~, and funds a:c ?istributed to localities according to need, 
?ISpal'ltIes may be elmllnated and dispensation of justice equal­
lzed. 224 

A~dit.io~lally, propo~ents assert that it is extremely difficult for 
the JuchClary to obtall1 funds from a county tl'easury.225 County 
boards, faced with competing demands to support roads and 
schools, are generally unfamiliar with judicial operations and thus 
are less willing to appropriate funds to support courts than tl) sup­
port other services regarded as more important: 

It is also argued that judges must become involved in local politics 
to ensure at least minimal funding in a nonunified system. Because 
this is considered inappropriate behavior for judicial officials, pro­
ponents support state funding where the need to lobby is obviated.228 

A final ar~ument offered for state funding is that it facilitates the 
development and ililpI-ementation of a unitary budget.227 Proponents 
su~gest that the administrative process of preparing and adminis­
terll1g a budget is gl'eatiy simplified when the state rather than its 
numerous political subdivisions, is the source of funding. Conse­
quently, th(e benefits obtained by unitary budgeting are augmented 
through the adoption ,of full state financing.228 

B. Arguments Opposing State Financing 

It is argued that when the state assumes fiscal responsibility for 
the rmtire judiciar~, coun,ties will lose control over the policy-

I 

11/ See Address by Jim Dunlevey, presented to the National Conference of State Legisla­
tures, Panel on Structure and !<'inancing of Judicial System~ Lincoln NtJbraska (May 6 
1977). '" 

221 See id. 
tJI See id. 
W See id: Pringle, supra nole 220. (= 

• n< .Sce C. BAAR, supra note 5, fit 56: Pringle, slipra note 220. Sec Section VI for a full 
diSCUSSion of the advantages (If unitary budgeting. 
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n1:aking process. 229 Even if budget preparation remains a local re­
sponsibility, it is feared that state officials will nevertheless attempt 
t " control the expenditure of state-provided revenues.2:111 Opponents 
resent the possibility that the state will encroach upon local prerog­
atiyes in this m'anner. 

Opponents also assert that state financing does not guarantee Ii 
larger budget for courts than does local government financing. State 
funds

l 
like local government funds! are not unlimited,231 and state 

legislatures ll,1ay be as unresponsive and unsympathetic to judicial 
'needs as county boards. Moreover, judges may be required to lobby 
for adequate funding at the state level, which nlay be more difficult 
than lob~ying at the loc?l level. As stated in one article: "Where a 
judge pr8viously sought to provide for the needs of his comt by 
influencing a local county supervisor or town chairman, he will now 
have to do so by influencing the court administrator, chief justice, 
or planning committee of his fellow judges."232 Thus, the problems 
of inadequate financing in a state-supported system may be shared 
by many courts, rather than a few. 233 Finally, wealthy counties in 
particular will suffer because their resources will be redistributed to 
poorer locales. 

C. Analysis 

Proponents of state financing raise two compelling arguments. 
First, it appears that many local governments are incapable of or 
are unwilling to adequately support their judicial systems. Loca~ 
courts often do not have enough judges or auxiliary personnel. Phys­
ical structures are frequently archaic and in need of repair while 
others are simply beyond renovation; plaster is falling from the 
walls and the acoustics make "p-ublic" trials a sham, buildings often 
lack adequate air conditioning and heating units, and equipment in 
many areas is inoperable. In Al~bama, for example, a'recent survey 

{d. 

'" Scw Dunlevey, supra note 224. 
:!:II' See Pringle, supra note 220. 
%I' See id. 
'" Hazard & McNamara. supra note 112, at 1300. 
%I' See Dunlevey, supra note 224. Mr. Dunlevey stated: 

Whether state financing will pJ:~vent parsimony in the provision of needed 
resources is another question. The power to appropriate is vested in the legislature 

, in every state. And'na legislature may be just as parsimonious as a county board. 
In that event, the problems of inadequate financing can be shared by all the courts, 
rattwr than just some. This may not be an advantage. 
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found that almost none of the county-owned typewriters were func-
tional. 234 .' 

Another strong argument is that state finanCing fa.cilitates the 
development of.8 unitary budget and augments its advantages. 
Such a system· allows employees to be transferred to .meet new or 
unusual situations. For example, in Colorado 'inmates of the state 
penitentiary rioted and," as a result, fifty-eight trials had to be 

"scheduled and conducted within ninety days. Since the prison was' 
located in a sparsely populated rural area, there were too few judges 
and support personnel to' handle the cases. Because of the state­
financed and centrally-managed system, however, the problem was 
readily solved. Appropriations from the state budget were made 
availab~e and judges and other personnel from different areas within 
the state were temporarily assigned to help with the trials. Retired 
judges were called into service and additionall'eporters and clerical 
staff were employed to expedite trial of these cases.23S 

A weaker argument is that state funding will preclude judges' 
participation in the political process. In state-financed systems local 
judges no longer appear before city councils and county commis­
sions to request funds; instead the state, court administrator appears 
before appropriate legislative committees. Nonetheless it is clear 
that even in a state-funded system, important local jndges, mem­
bers of the supremecoutt, and the chief justice in particular main­
tain close working relationships with key legislative leaders and 
actively engage in lobbying on behalf of the judiciary.238 

Proponents' weakest -argument is that full state fu'l1ding will cor­
rect the disparate levels of support which exist in a decentralized 
system. It does not necessarily follow that because revenues are 
gathered centrally these monies will be fairly or evenly distributed. 
The unitary budget, not st~te funding, makes possible more equita­
ble resource allocation throughout the stat~. 

Both arguments a~ainst state funding appe,ar theoretically sound. 
It is logical that much local control will be lost 'when t~e state 
assumes fiscal responsibility for the entire judicial system. Put sim­
ply, the axiom "dollars control policy" is not without merit.237 Fur-

UI. Interview with Alabama judicial personnel. 
.,. See Berkson & Carbon, supra note 138. 
t,i Interviews with Alabamn and Kentucky j\ldicial p~rsonllel and ndministrators. 
:tit See Dunlevey, supra note 224. ' 
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ther, opponents' argument that state funding does not gudrantee 
greater or even ad~quate funding alsoseems convincing, State reve­
nues, like those of the county, are limited and there is an equally' 
wide v'ariety of competing interest.s for these same, resources. If the 
-judiciary is not successful in making competitive claipls in the legis-
lature, it may lack adequate fundi~g.:: " , " 

Unfortunately, the field interviews do not provide adequate infor­
mation to evaluate oPP'onents' claims: The lack of complaints abou.t 
Lhe level of flPpropriatio,ns in state-funded jurisdictions, however, 
may indicate that, at a minimum, preexisting levels are main­
tained. 

D. Options 

States that wish to finance .less than 100% of the judiciary;s 'ex­
penses have'two options. A state may support certain levels of 
courts, such as the supreme court and other appellate courts, while 
local governments continue to support trial courts. Or the state may 
assume certain costs, such as judicial salaries, while local govern­
ments fund facilities' and equipment.23R The principal benefit ob­
tained from partial state financing is that local governments, which 
continue to provide some degr~e of financial support, are able to 
participate in the-planning and decision-making processes. 

VI. UNITARY BUDGETING 

A. Arguments Supporting Unitary Budgeting 

. 1. Executive Excluded from Participation 

Proponents claim that one of the major advantages of a unitary 
budget2.19 is that the executive does not participate in budget prep a­
ration2~O and cannot eliminate programs from budget requests before 
they are submitted to the legislature. The judiciary, therefore, is 
allowed to establish its own goals and objectives without interfer­
ence.W Proponents furth.er contend that the separation of powers 
doctrine precludes executive participation; because the judiciary is . . ~ . 

XI< Florida provides one example of this type of state f\lnding. See C. BAA!!, ,~lIpra note 
Ii, at 8. ' 

'" For a more extensive definition of unitary budgeting, see Berkson, supra nole 12, at 
379·81. See also C. BMIl, supra note 5, at 5·7; Hazard & McNamara, supra 'note 112, at ,1294. 

1111 See C. BAAIl, supra note 5, at 165; Pringle, ,~upra note 220. 
211 See O'Connell, supra note 6, at 648. 
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?ot .ifinvol~ed in developing the executive budget there is no logical 
Justr !Catron for the converse situation. ' , 

2. Simplification of the Budgetary Process 

; ~1:~pon~7ts also a~gll'{:l that a unitary budget greatly simplifie~:'the 
r~ ~.10n~4/ cumbe~;po~e. process of budget preparation and pres­

en a Ion. ~n a nonulllfled system each local judge prepares a 
~udget for hIS OWn court and presents it to a county board The 
. oard, therefore, must review as many budgets as there are ~ourts 
In the county .. B~cause ~ach judge prepares his budget autono­
mo.usly, there ~s lIttle umformity in the methods of presentation 
wluch thereby mcreases the difficulty of evaluating requests More~ 
over, where ~he st.ate finances some portion of judicial ex~enses 
fU~hl as salal'les, a J~ldge must submit a separate budget to the stat~ 

, . e~ls a~ure for that Item. The state legislature must then review the 
JU

I 
ges requests separately. This process becomes more complicated 

~ ler the expenses financed by the state vary with the different 
. eve s of courts: For example, the state may finance only salaries for 
J~ldgesof the tl'lal courts, whereas it might assume responsibility for 
a. appellate court expenses. Consequently, the legislature must re­
~~~~ts~ountless budgets, f<?r diverg~.~t needs, from many different 

-. In a ~entralized sy~tem, on the other hand, one state office is 
responSIble for gathermg all fiscal data and requests from through­
~.ut t~e ~~ate and for .compiling a single judicial budget for presenta-
10~ 0 b ~ state leglslature.243 Individual judges no longer prepare 

an. su mIt sepa~ate budget requests, and county. boards and the 
letglslature are relIeved of the burden of reviewing countless dispar­
a e requests. 2H 

211 Sc~ Cox COMM.ISSION, supra note 6, at 27, in which it was concluded' 
r~1 smgle stateWide budget for the JUdicial System prepared under the su . 
slon of the Chief Justice of the SUpreme Judicial Court would reduc pervtlO 
and correct d fi' • e. • • was e 

.• , e .Iclencles, , • '. Such a budget would also give the I.e islature a 
measure of finanCial control willch today it totally lacks-the oPPo~unit Ci 

kno;vledgeable annual review of the business operations of the Judicial Branch YT~r 
Ldegl~l~ture ~ould then mensure the cost against effectiveness 'in the managcriai an~ 
I~ IllllllstratJve aspects of the distribution of justice. 

See C. BAAR, SUpra note 5, at 11.20 
III S . 

(le, e,g., COLO, REv. STAT, § 13·3·10G (Cum. Supp. 1976). 
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3. Facilitates Planning 
Proponents claim that a unitary budget is a useful tool for judicial ! 

planning. Because one central administrative office gathers all fiscal \ 

The development of annual budget'requests and multi-year 
budget projections becomes an opportunity for components of 
a court system to examine their work patterns and provide 
information to the central judicial administrative office about. 
their resource needs including needs for personnel, equipment, 
and space, The budget exe).'cise also provides central court 
system administrators with an opportunity to develop and test 
management and performance measures suited to the distinc­
tive needs of the judicial process,218 

information and. prepares a single budget, current programs can be 
analyzed, future l'leeds can be predicted, system-wide goals can be 
formulated, and statewide policies can be implemented.

215 
Carl I 

. Baal' supports this view: 

Proponents also note that budget preparation is a highly sophisti­
cated and complex process, and that without expertise, little com­
prehensive' planning is possible. They argue that in a unified system 
an individual skilled in fiscal management will be responsible for 
preparing the budget.2H This is claimed to be an important improve­
ment over decentralized systems where local judges and clerks, 
vested with the responsibility of budget preparation, have little 

training in this area. 

4: Promotes Equity in Resource Allocation 
Proponents assert that a unitary budget facilitates redistribution 

of resources and personnel throughout a state court system.2~K They 
claim that disparities in funds for equipment and auxiliary person­
nel may be corrected when a single budget is prepared. Policy deci­
sions on the relative needs of different courts can be determined 
centrally by evaluating the various courts' requests. Understaffed 
courts with burgeoning caseloads may thereby receive greater ap­
propriations for personnel and equipment than courts with current 

1" See Hazard & McNamara, supra note 112, at 1294. See al.~o Unitary Budgeting.' A 
Financial Platform for Court ImprolJement, 56 JUDICATURE 313 (1973) (hereinafter cited as 

Unitary Budgeting). 
111 See C. BAAR, supra note 5, at 168. 
111 Sae id. 
11< See Unitary Budgeting, supra note 245. 
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dockets and modern equipment A' . . 
the quality of judicial servic "11 ~ a res~1t, a greater uniformity in 

c e "':1 e aVailable throughout a state. ' 

B. Arguments Opposing Unitary Budgeting 

1. Pror:z-otes Excesstve Uniformity 
Unitary budgeting i~ criticized b . u,· . • ..~. . . 

uniformity in procedure and co ec~use It ImplIes substantial 
Opponents fear that a strict ma~~!~e:~lc~s througho~t the state, "2~V 
~o determine each comt's fiscal a 1'0 ~~ ~ormula WIll be ?mployed . 
111 a particular court's needs will bP . pIlatlOn, and that dIfferences 
distributing fiscal resources' in thO e Ignored.

250 
They speculate that 

court~s ability to develop innovati~e m:~er may under.mine a local 
Frank Zolin suggests that there wNI glam~ to m~et future needs. 
support for local court develop t be a leductlOllof financial n:en programs: 

This reduction will be necessitated b . 
a state budget officer to pro 'd y a mandatory policy for 
all courts under his controt U

e ~f~ equal level of financing for 
peatedly place the state bud~et ~~~ed ~tate bud~e,ting will re­
mg between the financin of ne eel' l~ the pOSitIOn of choos-

. providing resources to a ;oorly ;' expelllnental programs and 
the generally accepted level lllan~e court to bring it up to 

. budget officer to brin th of st~ffmg. The pressures on the 
. will be irresistible Hgowecpoolrly ~I~f~~ced court up to st~U1dard 

1 
. ,an le re use'to p . 'd th 

c encal support, judges' librarie d ' ,r,ovi e e level of 
.apy. available throughout the s:' :nt fac~ht~es ,that are gener­
heretofore been unable to 'da e

1 
0 a Jurlschction that has 

c prOVl e t lam ?251 

Mr. Zolin b~lieves that this as : ~lately hill del' the evolution of aP~C~tOf ~~~a.ry budget.ing will ulti-
l?novation in those local jurisdict~o er JUbl lclal system by impeding 
tIon.' 11S ~ e to afford experimenta-

2. Administrative Burdens 

Unitary budgeting is opposed b ". ,. 
istrative burdens on judges d eCU.~l.se It places additional admin­

an aUXI wry personnel,252 Unlike a de-

w Hazard !!. M N . 
2" ~ • 'd C c amara, supra note 112 at 1299 

• ee I . at 1300. " 
11' L' , ettcr from Frank Zolin, Executive Offi . 

Nl\b~~a! Cen~er for State Courts (Oct, 11, 1972)lce~ of ~h~ Los Angeles Superior Court, to 
.'lee Prlllgle, supra note 227, ' q ate ITI C. BAAR, supra note 5, ~t 1:19, 
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centralized system, where there are few record-keeping responsibili- I 
ties and local courts f;'liten need not document budget requests, an 1 
extensive record-kee:~Jing system is required in a centralized system. \' 
to account for each court's expenditures. Sin.ce the method of re-
cording data is standard throughout the state, courts must adopt 
new methods of monitoring these data. Court personnel must also I" .. 

develop the capacity to plan for future needs by carefully evaluating 
past and present requirements. 

3. Excessive Supreme Court Control 

A unitary budget is also criticized because it gives the supreme 
court too much control. With such authority, the court may be able' 
to ignore certain' requests by local courts, or force the development 
of programs which are unacceptable to lower courts.Z53 Further, the 
court may use the budget as a tool for manipulating local judges. 
One author argues that the court may withdraw funds from any 
lower court to «punish those judges with whom it disagrees. "2r.~ An­
other concludes: IISuch manifestations of an unequal power distri­
bution. . . indubitably undermine the morale and professionalism 
of the lower court judicia~y. "255 

. \ 

C. Analysis '. 

Because unitary budgeting probably canno(bermplemented 
without complete state funding,258 this analysis is predicated on the 
assumption the latte! reform has also been adopted. 

'.' 

Clearly one of the most ~compelling arguments offered by propo­
nents is that unification simplifies procedures for preparing and 
submitting the budget. The Cox Commission studied Massachu­
setts, where unitary budgeting has not been adopted, and it reports: 

There are 417 bu\;igets, ea.ch prepared by separate officers or 
employees with rPcant regard to any other budget. There are 
separate budge~~ for each court and each of the 14 county 
sittings of the Shperior Court. Most COllrts draw funds from 
both State and'county; therefore, there must be u budget for 
each. Nor is this all. For each county sitting pf the Superior 

111 See Saari, .~upra note 14, at 30.31. 
1.11 ld. at 31. 
l~" See Hays, supra note 113, at 130. 
m See C. BAAR, ,~ltpra note 5, at'139.40. 
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Court and for 64 ~f the 72 district courts, four separ~te budgets 
are submitted for the funding .of different salaries, services, . 
equipment and building L1aintenance.2.~7 

605 

The problems associated with this b~dgetary morass can be .gr.eatly 
alleviated by vesting budget preparation in one central admU]Jstra-
tlve office. . • 

. Although not observed in the field, another as'pect .of unitary 
budgeting which seems compelling is that (he. mechamsm allows 
greater planning potential. Unlike a decentralIzed system, where 
fragmented courts and disparate sources of support prevent state­
wide long-range planning, a centralized system allo"Ys .the develop­
ment of programs to improve the judiciary, the analysls of all state 
court requirements, and the prediction of future needs. 

There is also merit in the claim that extraneous political consider­
ations are less likely to influence judicial priorities when .the execu­
tive is excluded from budget preparation. Perhaps more Important, 
the executive will no longer have an opportunity to e~im!~ate pr?­
grams from judicial budget requests.25M In short, the JudlClary wIll 
be allowed full benefits of coequal status. . . 0 

Both proponents and opponents address. the issu~ of equitable 
resource allocation through unitary budgetmg. Unfortunately, the 
field observations did not yield clear evidence to support or-refu~e­
this idea. However, Colorado's experiences with the religi~us festi­
val an~ prison riots related earlier indicate; tli,at at l~ast 111 emer­
crency situations, resources canbe made available to chsadvantag?d 
iocales.259 Ideally, the wealth of political subdivi.sio~s. should. be .11'­

relevant in determining the quality and avmlal)lht.y of Jus.tlCe 
throughout a state. 

. Opponents' concern about vesting' the supreme c?urt \~ith too 
much control seems reasonable on the surface. Certamly too m;lCh 
centralization can be as debilitating as excessive fragmentatIon. 
The field observations, however, did not produce any example'S of a 

. supreme court abusing its authority. Indee~, Yley ten~ecl to under­
mine opponents' concerns. In most states ublIzmg ~ umtarY'~udget, 
numerous' judges and administrators participate III prepapng the 

:1>1 COl( COMMISSION, SlIpra note 6, at 26, 
",",' Colorado nnd Ohio lire lwo examples. See C, BAAR, .~tlpra note 5, lit 29. 
~" See Orgam'zing till' State COllrt~. Stlpr? note 1~8, ," 
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budget. In Colorado local judges sll~mit their budget requests to the 
chief judge who then consolici ~tes all requests into a single district 

. budget. This single budget. is submitted to the state court adminis­
trator who consolidates all district budgets into one state judicial 
budget.2r.o It \vould be difficult for a supreme court t~ intervene at 
this stage for the purpose of "punishing" a lower court judge whose 
request had been approved by the district chief judge and state 
court administrator. 

Opponents' claim that unreasonabl~ admini~trative demands wii'I 
be imposed on local court personnel is not compelling. Although 
local clerks may be inconvenienced by learning new :t:ecord .. keeping 
procedures, new methods are not likely to be any more difficult than 
the systems employed prior to unification. If judicial systems are to 
be adequately administered, a strong record-keeping system mu~t 
be maintained. 

D. Options 

, 

Unitary bUdgeting· is in a very early stage of development. Al­
though states are currently experimenting with different methods of 
preparing and submitting unitary budgets, it is too soon to evaluate 
their approaches. Nevertl:eless, reformers should not be reluctant to 
initiate novel, untested methods in light of the advantages whi,£h,._ 
can be obtained from this mechanism. 

VII. CONCLUSION 

For the past seventy years, court unification has been advocated 
as a method to improve traditional state judiciaries. During the 
1960s and early 19705 the reform gained wide acceptance. Study 
after study recommended it as a panacea for ills which plagued the 
courts. Recently, however, the concept has come under strong at­
tack by scholars and practitioners alike. Both proponents and oppo­
nents have made substantial arguments to support their b~liefs . 

. From this analysis, however, it appeaiis that on balance the propo­
nents maintain the stronger position. 

It is the authors' tentative conclusion that the unified model is a 
useful and rational means of state court organization and manage­
l11.ent. Perhaps the most attractive feature of the cOt:l.cept is that it. 

%"1 COLO. R~;v. STAT. § 13.3·106 (Cum. Supp. 1976). 
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makes one official or group of officials responsible for administering 
the entire state judiciary. The 'absenc~ of this important element' 
appears to be the primary reason why many court "~yste'ms" have.' 
degenerated into such archaic institutions. 261 Even the strongest· 
critics of unification, readily, admit that· excessive fragmentation ' 
must be reduced, a~q. that some form of management 'system to 
coordinate the courts must be established.262 . 

Despite a generally positive feeling about the unification concept, 
the authors have strong reservations about making more definitive 
claims for it. As stated in the introduction, the larger, study from 
which this article's observations were gleaned was not designed spe­
cifically to evaluate the impact of unification. But hopefully this 
preliminary analysis will stimulate researchers to undertake further 
illve~tigation. Certainly the time is ripe, and th~ need paramount, 
for rIgorous evaluation of the concept of state court unification. 

jot 'rhe state of Tennessee is one classic example, See INSTITJ,lTE OF JUDICIAL ADMINISTRA. 
TION, TilE JUDICIAL Svsn:M OF TENNESSEE 4-7, 9 (1971). For an elaboration and cOl11parison of 
the 50 state court systems, see Berkson, Unified Court System,~: A Ranking uf the States, 3 
JUST. Svs. J. 264 (1978). 

m Sce Gallas, supra note 14, at 36. 
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