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o Women's Rights in Africa 5 )
il 'I‘h‘ﬁ'e’"subject of women's rights in Africa is a'very broad
one. It cannot be dis~1ssed é.deq'uately within the confines o ‘ ‘9 o
: _ e > A 4 — iR
of this paper. However as the world celebrates 1975 as the s
International Women's Year, it is only appropriate that
. . 3 o TR
attention should be d¥awn to the existing status of the o ‘
African women. To that end this paper will focus on the / ot o
; educational,” economic, social and political rights of the o °
Lot African woman, in independent Sub-Saharan Africa. l
§ Educational ) . ‘
.Education in a traditional African society was conceived o ;
P : ; of 25 2 form of apprenticééhip. The form of training that 7 \ B “
7 an individual would undergo was determined at birth by the ~ ‘ R
8 individual's sext. Society assigned a role to be played by :
i each sex and the training that each individual received was -
i " in accord with that role. The woman was concevied of as a % o) .
;r . ’ : « B — : » - 4&‘} °
] homemaker, As guch she was charged with the duty of ensuring Lo
, ‘the good health and general welfare of the family, raising = - R e S,
g children and supervising the training of her daughters to . ; o I R
agsume & gimilar vole. This period of training ueually lasted o S D o
until pubezrty ’atbwhic'h stage the ‘c;la.ughter would be ready to i D - o e
marry and aggume hexr role as a woman member of the society. - B ok e
/ ‘ ) " ’ ’ ‘ Sy e g,
! 0. “ o . . i
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The introduction of formal education meant an upset in the
equilibrium of thebtr‘aditional a‘pprenticeship: It therefore
received a mixed response., Parents were ent}msiastic about
their sons attending schools but not their davughterqs. : Vér;.-
few girls availed themselves of this opportunity to attend
school while many of those that commencedz';,éhool dropped c;;;:/ﬂ
before completing. This reaction té for’mai education was
accounted for by the Economic Commission for Africa as follows:

"The division of rural labor accounts in large part for the
failure of girls to continue their education, or in fact, in
many cases to be enroiigd at all. | Young girls must 1‘1e1p‘
their mothers at home and on the f;rm; they carwz"y vrater in
smaller pots behind their mothers. .. Girls may be removed from

school because of pregnancy or for early marriages. When

family finances for school fees are scarce, boys receive pre-
3 ' |

ference, iy

The response of the African society towards formal education
for girls has thus been unenthusiastic. It is not Su/;rpri«sing :
that, with the exception of Lesotho,

- - 4
majority of illiterates in Africa,

the women comprise the
Yet education is essential

G

for the full participation in the development j:i‘ocess. The
“failure of girls and v!‘pmen to be éduc,ated leads to the miarginal
participation of women in deVe}’opmené, inadequate qﬁailificatio;s
for employmegt burposes, and perpetuates an inferic;r status

of women to that of men. When women are educationally

A
N

e B

A

S S SN

. incapacitated, no matfer how many rights they may be guarantéed
A\ .

\
B\y their national constitutions and legislation, such rights cannot

be realized, Equal access by both girls andboys to education

at all levels must be ensured. Parents shouldibe disqburaged

: ‘ 5
from withdrawing their daughters from school.
& i
-Economic :

The role of the African woman in the*«fa.milﬁ of necessity

made her an active person. The African woman is engaged on

farms, in rx.larke‘t:i, cottage industri.es, brewing and baking.
However, the process ofeconomic development demands the
trénsiprfnation of traditional activities, reducix%g their
relative importance, and \introducing and expanding new

6

activities. The new activities é({;mand a formal training,
especially in vt}}e use ‘Qf technology. As observed aboxii, the o=
traditional Afric,q# Qoman lacks such training and is thus
excluded from those new economic activities. Onje_.finds in
Africa today thét the process of economic develo-pment is
incr‘ceasgngly squeezing out tﬂe traditional small-scale business
woma}.n.7 If in fact the ultimate purpose of deve10pm<;nt is

to provide inc_:réésing opportunitieé to all 'people; and to
ensure a mére equitable distribution Qf income and wealth so
as to proz;note»:sociz;l jﬁﬁicg and an f:fficient system of pro-

duction, African states must recognize the significance of

the traditional African woman's contribution to the economy
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_be achieved.

and the need to accord her equal attention with that accorded

¢

formal and large-scale industries. As '16ng as the,yti‘aditiona‘l

sector of the economy—'c'ontinueé to be overlooked by the African

RS

governments, the African woman, who compriseé the large part
of that sector, will be denied her right to participate fully
in the economic development of her country,

o

There are women who have been included in the modern
L

sectors. Women in those 4reas are noi‘, well i gresejrgl,ted.k Iﬁ is
said of this group: |

"Only among the educatéd are there good proportions of
women workers. But when it comes to decision making, even

B

these women lag far behind men. As increasing numbers of

men seek jobs, the outlook for women may be even less promising

(53

- : SRS
than at present, since employers, including governments, appear

8

to prefer men."

9 * Q.

This problem is most acute for urban women, where the vast

majority is either illiterate or semi-literate and therefore -
not qualified cor the jobs offered. Yet, life in towns i'néans -

a struggle to obtain an income, Unless this situation is

oo
3 &

corrected, equality of oppoftunitfes between men and ‘degh a6

provided by the constitutions of the African states may never

10 ‘

P o

2

Social

-

"The extended family has served to perpetuate the low statu

of women in certain wayd, A wife is expected to be subservient

(2%

("

2y,

[

[ve

to her husbé.nd, father-in—law. as well as to relatives

extehding Beyond the immediate farf\gilcy of the husband.

She is e:ipeéte“d to coht{:ibute to their p\.éterial wellybeing

@

by giving them surplus crops, genéral care and financial help.

She is not expected to give such assistance BQ her own family,
L g ) X il . W

especially in the parilineal societies, " "~ =
. : R ()

This description of the Africar woman in the home hi gh-
lights the inferior status of the woman, which attitude

»,ckom_mericeé at brith, °In “"The ﬁissing Half‘Woman 1975, Y the -

a
o

‘FAO Information Djvision observes the following:

n

"The birth of a female is often viewed as a disaster,

to

but the birth.of a malé child is cause for }oy in all
a k ‘ ’ o .
cultures. °Certain cultures for example will sacrificea

lamb at the birth of a male, -All the rites marking the

stages of lifg stress the differences between the-sexes. And
. Vs iy .

the?‘constraints ar‘e'especially severe in many rural societies.
The female child in these communities is prepared for

>

:

marriage from the very"beginning of her life. Often she is

L

"passed on" to her new master by her father even before

pﬁberty.ﬂ, . Neither the girlﬂ nor her mother has any say in
’ 12 S

'

the matter, !

Conceived of as an inferior being by society, the African
woman grows up with a deep feeling of inferiority and incom-

©

- petence, Shefasrs:iirhes'her role as she "find_s it and has done

very little to change it." At times she responds rather
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~ the home and the family for the African women, v_In a number of

" East African traditional systems:

"

. ' ‘ . : a 13>
defensively to any criticism of her traditional rbole,
thereby encouraging the perpetuation of her 'in‘fe:r“i‘orv status.

Formal education has opened social activities outside.of

countries, African womerwmeet in women's clubs for a variety
14 Ll =
of activities.” Informal training in new methods of cooking,

housekeeping, crafts, etc. are provided, while at the same

time such organizations provide a forum for exchgmgiiig:v\iews

e

and ideas. The extension of these organizatii};é‘év»vtg:,tﬁé ‘rﬁr’al
woman would be a means of ;:ealizing her right i:oéassbéiate
as she desires w-lth other members of ﬂie society.

Political |

In most African societies political leadership has bég‘i; _

15

the exclusive domain of men.  Audrey I, Richards writes of

,.,Jw, .

1 1y . . - - * - ‘ ‘ e b'“,r
Within each tribe law and order is maintained, cases are b

3

judged, taxes collected and agriculgural and health meeaures :
enforced by traditional authorities who h?.ve-; b‘veenw given new
functions':under the Briﬁsh adm;nistration.‘ Thése differegt ;
authorities vary in t;npe,» Théy include kings with 1§ng 1inej3“ |
of descent, princes, local rulers appoinfe,d to Bp’;ééié;l pééts »
byf thfail: king br by the British goﬁe:nrr;e;it, cljé.n eidérs |
and district or village headine,n_, th; latter ofteu seiecteﬂ on
the basis of hereditary déks‘cent. .+ The higher 'ci;iefs ‘i‘nc;lude ’

a

men with . v : - e
a secondary and even octagionally a univergity education..;r

n.

Richards made‘t:hese cordments in 1959 when Britain was

o

W

" still a colonial power in East Africa. A similar situation

a

was found to exis%: among thé Be;mba of Zambia and the Basuto of '

Bétswana. The domination of the poiitic'al arena by men

seems to have operated in most African societies. Even in

Dahomey where the traditional African woman is said to have
: . . .:; .. ) 16

played an active role in the politi'cal life of her society.

She &ssumed a subservient position; she was an observer or

- an ‘overseer. She was not actively involved, She was never

thg leader,

Today, ‘constitations of the various Airican states

‘v ‘ o .3,'?,"‘, » - ' 17,
guarantee political rights to every one irrespective of sex.
One would hope that more women could be politicallsf involved.

Thié bhas not 'béen 'the'case, The;é‘ haw;‘béén very few African
women who h:éver ;sﬁsumed fh’ié c}xélienge; Many women still
believe Athat pé‘liti?:s is a mah's garhéi At.a{ time when
aftempts woug have' been made fo- eradi-ca;te"thi‘s afti‘ﬁud e,

the A,‘fricﬁanl continent ‘i's_witnelss‘ingbta totally different form

of P;l_itigallsystem, ‘nafrieiy;;the ’fﬁle oJ"fthe military. "Under
this sys‘te‘m, thé ?bliﬁéal pm&er that was xr‘e[é:ted ‘émong"th*e
people_“by the :blationl‘él" c‘:o’nstif:ui:;t;x]:.8 is tranferred to the

. 6 ; i 0
military by the military. In most of these countries, member-

- ship in the military is exclusively limited to men. -

it
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Legal Appraisal of the Status of the African Wordan , : SR .
. o ' a) life, liberty, security of the person and the
The foregoing is brief assessement of the existing : % ‘( S ty e Y ; P
: o R S protection of the law;
- gituation of the African woman, Itis not‘mtend:ed to be = DLy . ‘ o ‘ | ’
‘ L s "~ (b). " freedom of conscience, of expréssion and of
exhaustive but rather to provide a backgAround on Whl,Ch ) S : o . e e
R P Qe ' assembly and association; and
to base a legal analysis and appraisal of the situation. ¥ | » | : | | |
e @ L CIE | L (e) protection for the privacy of the home and other
b ) o ‘ ‘ Constitutional Guarantees TR : SR 5 ' o : S s
§ - L LS property and from deprivation of property without
: All independent African states incorpqrated into thexr . : ; ~ ‘ P ,
, / . , s e compensation. N
constitutions the prificiples of the Umvers’al Declaxation . (T N 7 o
19 S ‘ ’ S The provisions of this chapter shall have effect for the
of Human Rights. The format and terminology of these ‘ . N ~ . . |
» L ’ purpose of affording protection to those rights and freedoms
constitutions can be dividad into two groups (with few : | | |
2 ; L D o N subject to such limitations of that protection as are
exceptions), namely the English-speaking and the F T_EPCh“ g _ ‘ v y ;
. R ‘ P contained in those provisions, being limitations designed
speaking. Typical of the English-speaking countries! - T , ‘ ‘ I
L G to ensure that the enjoyment of the said rights and freedoms
constitutions is the inclusion of a chapter on "Protection - e o o 4 ‘ ;
e by any individual does not prejudice the rights and freedoms
of Fundamental Rights and Freedoms of the Indwxdu&l» , *E B} _ ’ P ? IS
: 20 L _ of others or the public interest, '~ v
¢ For example, the 1969 Constitution of Kenya provides under _ oo SE ‘ ‘ ‘
) ) S S A typical French-speaking country on the other hand would
= Chapter V: : o Lo SRS , e ' : S ‘ )
g _ . Lie e endorse the principles of Democracy and the Rights of Man
S 70: "Whereas every person in Kenya ig entitled to the ‘ ) ) L » ‘
) L ' R as defined by the Rights of Man and the Citizen of 1789
o fundamental rights and freedoms of the individual, that . , IR o ‘ 21 -
B _ : . . o and the Universal Declaration of 1948 in the Preamble. °
T IR is to say, the right, whatever hig race, tribe, place of . R : , .
L S \ R N SR R % Then undei a title that deals with the State and Soverteignty, .
origin or residence or other local connexion, political .. TR ¢ e R ° , ,
' : . EERREI I which is usually Title I, the State would be charged with
opinions, colour, creed or sex, but subject to respect fox the . IR v B . :
: ‘ 7 ’ L e assuring to all people equality before the law without - s
rights and freedoms of others and for the public interest, R , o 22 »D
; A B distinction as to 8rigin, race, sex or religion. , 0
| -to each and all of the following, namely -~ : B e ‘ e o ‘
R T [ e " The language and format of these constitutions suggests s
an absence of independence on part of these states, The
‘ , , N R constitﬁtiané“wete written prior to independence and it is (5 1=
: -:‘ . j : . . g . . ; : 3" . i i ‘ ? “
H L © ' ae
: - i o
i \ 2 o ¥ ! .
' . \‘\ . b ’ 5 s :t
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conceivable that they are ﬂle Tﬁmﬂt Of a ba.rgam e,mth the - L -1 Africa guarantee equal rights to all people irrespective : :
en colonial POWGI'S- At variance \mth theae i:ypicax 'Y of sex, However, once this constitutional veil is "pierced, "

con.,t1tutmns is the August 4, 19?3 Conshtuhon of
23

one is confrbnted with a substantially different situation.
o Eguatorial Guinea. In the Preamble to thw conshtutmn o

Many Africanﬁ states have, since the enactment of these
) R o itis stated: constitutions, experienced military coup d'etats. As an -

o

"The Revolution °f Equatonal Gumea is strwing incidence of thesé military takeovers, the constitutions have

relentlessly to remove all obstacles in 1ts path and is been suspend ed., In1972, for ex'ample, Ghana received what

carrying out a vigorous pohcy axmed at estabhshmg a : is called the National Red emphon Louncll (Establishrnent)
24

Proclamation. Artxcle 2 1) prowdeS'

.
national economy free from all outside mterference. The i

? ' ' social poh.cy ﬁag been desxgned to assist the workmg masses "'c.’; ‘ CwWith éffect:-f‘r'om'the 13th day of January, 1972, and
. . | in the cities and the countrys~de to ralge thexr hwng atand- ‘ : ., ? subject to the §thér pi‘bvisi‘oxlsv, of this Proélaniatio’n and any
. .’ ; ards, to eradicate 1111teracy, to promgte natxonai culture o 3 De;reé that the cbuncii‘ ﬁéy'make, the oper_ation of the
and to improve hous’mg and health, It pursues a foreign’ | } o L Constitution of the Republic of Gl;an'a which came into
) policy of friendship and »cooperati'g;} with au ‘people of o . force on the 22nd day of August, 1969, shall- be 'suspevr"xded, " -

Africa and the world based on the pnnczplgza\of aoverexgn' With the consﬁitﬁtional machiflery thus withdrawn, the

equality between States and the Self»determlnahon of " individual is deprived of the essential instrument for

| o ’ peoples proclauned in the Chartex of the Umted Natmns . s the guarantee of the said individual's rights.
. : . & . e : u: : P : ’ - . )
L o and the Orgamzatmn of Airxcan Umty oo ,,’;& o »* Evenin atates where the constitutions are still in force,
: Under Tltle I, Articles 2 thrgugh 3 ou!:lme the dutxes - :* their effectiveness ha.(;s vet to be felt. This is largely
i of the state to the c1t1z9ns and other nahong; Qf the ' , ‘0 due to the ignorance of the pépﬁle, ‘both of the existence - o
£ : : . o world. I find this constxtutuan more in ac:cord Wxt’h the of a consﬁtution or the particular 1°i1'°‘”1//5'1dns that
o -ideas of Africans today It addresses 1t8e1£ tu the prob- ' o 1arant;ee the mdwxdual fundamental rights. Women, as -
; | lemsg facmg Afnca and it-remains to be geen hnw effectwe o has been observed above, comprlse the laggest P1'°P°rt1°n
. 1\11: will be as an 1nst’rur‘nentp£ 80,;131 and econnmic change. v_"f 2 of the 1111tera.tes , and f:herefore the unmformed As 1ong
o SR Thus, examined from a formalistic approach, states in 104 aedaese women continue to occupy this position of ignorance,
: . o
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elaborate and grandiose cbnstitutiohal provigions would

not contribute to the improvement of their statua, |
Legislation L L
Legislatign repugnant to the cqnsﬁi‘ution‘éxisﬁs in

many African §0untries. Under the Uganda Di'ivpr.cel}\ct,

=

Section 5 provides as follows:

Lo

5 ‘(1). A husband may ayply-fiéy fpei:’it’ion to the,‘ ‘Coﬁrt
for a dlSSOlut;.Oxl of his marnage on the ground th‘a.t smce
the solemmzatzon thereof his wife has been guxlty nf adulte:ry
(2). A wife ma.y apply by petxtxon to the Court for t;xe
dissooution of*her marriage on’ the ground that ginge the

solemnization thereof --
(@) her husband has changed his proposition of .
Christianity for the prbfeasipﬁfo_f s‘omé‘

other religion, and gone:ﬂx;qugh a fnrm of
marriage with anot'heiv woxﬁan; 65:’ ” X
(b)  has been guilty of ‘--  S . | LT
(i) ingestuox;s adultery% >0_1"
(i) - bigamy with adultery; or °

\(111) marnage wnth another woman w;th adulf:ery.

(iv) l'an:, sodom‘y or bestmh,ty, or

| (v) adultery coupled Wl.th cxnelty, Dr

- (vi) adultery couplad wx.th deserhem

without reasonable excuse, for twé w,nears

25 Do . “
or upward, S
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This sectmn of the Divorce Act clearly denies the woman

N
equal treatment with the man before the law. While all

that is required of the man is an egtablishment of the
& : . ~

commiission.of adultery by his wife, the woman is required

to establish another offense in addition to adultery. This

o

pr ovision stands unchallenged.

Especiallyin English- speakmg Afrtca, the |ud1c1a'ry

Ay "o

¥

has 1nterpreted leglslatmn to conf'orm to trlbal customs

and tradition wherever such cgstom does not effend’ against
"Justice. ! African custom has always favoured the man and
L 26
treated him as superior t9a woman, M. Mbilinyi comments:
: . o R : 5
"Provision is made (under the Tanzania Marriage Act,

1971) for the payment of some maintenance of the ‘wife and

for the custody of children, who will normally stay w1th

\w
o

the mother up to the 'a;-ge of seven years, afte.r whmh they

Sy
o

hreverﬁ to the faz{:her. This is in compliance with patriline_al.

customary law, where children are cons1dered the pmperty
27

of the father and his lineage."

The interpretation of legislation in accordance to
existing custom weakens the efforts to bring about the
equality of mien and women. C’ustoméry law is by its nature

discriminative and cannot be used as an instrument of change.

a

Attempts should be made to eradicate the discriminative aspeect

L

of the customary law.
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International Aqtidn

At the international level a number of instruments have

been concluded for the elimination of sex-based discrimir,.

3

ation, An excellent d1scussmn of i:hese 1nstmments was
made tv M. S, McDougal, H, D, Lasswell and L. Chen in their

"Human Rights for Women and World Pubhc Order~
V. . . 28
Tlv,e Outlawing of Sex-based stcmmmatxon. "

The United Nations Charter provndes ag one -of its purposes
the promotmn and encouragement of respect for human rights

and fundamental freedoms for all wzthout dxstmctmn on
29

account of sex. This th¢zes of (non-discrimination based

on sex is further ennumerated in the Universai Decglaration

of Human Rights. While this has been endorsed and incérpor.ated

in national constitutions, the two International 'Cagienants

on Human Rights have not received similar reapanae. The

)

two Covenants are the Internatxonal Ccvenant on Eco.nomica

S 1 s
ocial and Cultural Rights, and the International Covenant

. .30
on Civil and Political Rights. Thé former requ:res ‘each

contra.ctmg party to undertake steps to ach:.eve the full

tealization of the rights to work under safe, just and

- fav iti
orable condﬁ:;ons, to form and Jom trade“umong, to

strike, to social
security and Ingurance, to an adeqt‘Qe

stand
ard of living, health and educatxon, and to partlclpate

i .
n cultura] life., Op 'the other hand, the latter requires

@
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that the right to a fair trial, freedom of thought,conscience,

religion, expression, association, privacy, movement and of

equal protecytion of the law be ensured all individuals with-

\‘\

out any dlstmctmn as to race, color, sex, religion, or

politicallinclina‘t'ion. . These covenants will be legally

” binding on states that ratify them once the necessary number

Unfortunately, only three
' 31
African .states ha,ve ~:L'atifit'-:(_i them. Besides the‘s-e covenants

of ratifications is attained,

a number of conventxons haVe been concluded in contmual
32
promotien of ihe principle of equality.

]

On November 7th, 1967, the General Assembly adopted

the Declaration on the Elimination of Discriminztion Against
33

Women.,  The Pregmble to the Declaration sets forth the

convictions and concerns of the United Nations regarding

g

discrimination against women, and emphagizes the importance

of the women's role to developmerit and the cause of peace,

Article 1 of the Declaration pl‘?vides;

"Discrimination against women, denying or limiting as
it does their equality of rights with men, is fundamentally

n

unjust and constxtutes an offense against human dxgmty u
Having thus stated the offense, the Declaratxon proceeds
to propose measures by which ,euch)‘discriminationkmay' be
eradicated. The Declaration wa¥”adopted by all African o
states. However, a d‘ecla‘rat’ion is not legally binding upon

governments,

What is binding are the covenants, These

27
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contain the same rights that are outlined in the Declaration, - . 7 o
' : time for such notions, bawed &n cugom ather than wn L S
The rest of the African states should move to ratify thege ~ ) _ o ‘ R 5
: ) - biology, to ,he- remgnszma ns diseriMInatory apinat woiiol , NN S : lag
covenants, Besides these instruments, reeeargh by various . W et - . i
: Dewt and as afmumenw femse agal st thetr huamas danity, © B e L
9 , bodies has produced invaluable information in reapect to Loy ’ Lo L
: 34 ) LY Rather than ma};nmw am mz%ms:?:f& athack cm Wa\hﬁx\m : » SR S L i
b women's status, P g o R N " ’ S,
' | { such speciﬁc fm:ﬁviﬁas fhat promote wanents rights :zhm\ld o s‘} LR -‘ ‘
It Lroposals i ; L Te
", ‘ ‘ & be enconrageﬁ and promoted and sraphasis should be given A e
One striking feature of the African women's status A ‘ (RS T
T : ‘ ' | oy o s D : to Women‘s educaiiom. @me wamen ane given the opportunity e e B
is her pride in and desire to maintain her traditional role. P L o S
. . - . ; , to parﬁcipata in mon~tradiBons] womens activities, ﬁ\t‘}?‘ . o b;, s £ i ;
It is what makes her unique. The traditional system is a . \ o : - o LR e T
= o will ngadua.liy break out of their traditionnt “shells, M _ A R
way of life, a method by which society relates to one T DO e Y . ) Lo e e
' ' 5 ‘ SR Coupled with activities should ke o system of dissemn~ n T ’
L another. Morris and Read comment on the traditional system: R . , B | S v ‘ e st e
. ‘ . ’ ‘ L ,'D: o ination of information reﬁatingim wionrents ?ighgs‘ It Q\QS 0 ‘ : F R ";, ot u 3 Sy . T -
"Law and custom which in their totality make up L] - a 0 o = o . i :
o . . SR | © §  beenlound that meny women do not know their rights and I U L
v tribal culture are not merely an inventory of rulee of R | el y : , , v b |
‘ o | L are thereby hindered frem ever realicing them. To this 7 TR
conduct, but a coherent system of félationships between - R ‘ ) Gy
| o R end, women's org natwns, aﬁn&t education.centers and : L st
individuals and groups ... The maintenance ofﬁeffegﬁve ‘ RN . . v S e | g
A 35, , Ly . radio anﬁ television shonld e wtilized. | o : Pl e SR
relationship. " T8 Com . Do T e W Ty e
» ‘ : , ﬁ : In the area of legislction, law reform commissiﬁns R CooE S !
Tradition thus occupies a central role and ig one of SR " 7 3 S s
o ° ; i should analyse existing laws mﬁh 2 vigw to amending any , ‘ S T e
the instruments that perpetuate the inequality of the sexes, oo 3 ; I R T
Cd which are .&iscrimizgamry :ag‘ainst swomen and establish
_‘ Any attempt to brmg about equahty must be directed to s e ) L
: R adequate legak pra&achnm for eqgual rwhts of men and women. : R T
. the traditional behefs. In a commentary to Article 1 of : Foed - d/ | S
SR Wi’ the Declarati .. - ¢ S Existing constxinhans shzmlﬁ e re-examined/in an attempt ! | o e .
= , i 2 cclaration on the Elimination of Discrimination Against . T
' e , : i S to bring them more in line with the "@m&ad Natmns Declar~ S R R , :
. Women, it is observed that: . LN S e
"Many wi | L T i éﬁ\ at“xon .on the Ehmmahan of mscmnnatwn Agmnst 1,’9'fc>rr,mnv
B Y;:Wldely held beliefs, traditions and patterns of - 5 . o SR
behavior a . . . : Where auch airea.&? exicta, c@ne‘zﬁu&mnai provisions should o . e
; 7 Te derived from underlying notions of & natural ; i
. bt : 5 R A b & Y be redraitad a0 tha.t, n@i: enly do they enunciate gtated ‘ § e B P
2 distinction between men and women. It may well take a long S )\ o
v . o R PO norms, but aizscz are acamﬂp&ﬂie& with a pmpogai ap to theiyr : o
‘ } ) ’ :} Ya SR
Z 7 B ! o | \ D " ! 4\\ . ’ g oA
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erforcement. For example, E-he Constitution of the U.S.S.R.

°

provides: - o

oo

"Art, 122. Women in the U.5, S. R. shall be accorded

7

equal rights with men in all spheres of ec\‘l\nomic, state,

cultural, and social-political life. Co /

The possibility of exerc:smg these nghi:s of women
shall be guaranteed by providing women W:Lth an equal Tight
with men to labor, payment for labor, rest c.nd x«; ux'e,
social insurance and education, by state pxote?:ﬁon ei the

interests of mother and child, by state aid to mothexs Wxth

o

many children and unmarried mothers by providing vacations
for women during pregnancy with preservation of gupport, °

and by an extensive network of maternit‘y homes, day nurseri
37 . B
and kindergarfjns. "

Vi

The poﬁtical rights of the Afriean woman cannot be

o

realized as long as the military continues to occupy a

monopoly over that sector, Either woman should']jae included

U

in the armed forces or else the scidiers should return the
: Iv]

power to the people. Wha‘tever the choic;e a mono;polj% by
any one group should be discouraged. '7 Gonatitutipns cﬁiefiﬁg
for the African culture and historical hackgrouod ;may

& assgist in estab),lshmg some political. syatem that may be
more stable tha{: what Afmca has g0 fa;,r. Pohtxcal |

) instability more often than not provides for the violation

of individual liberty and for the ineffectivenea g of the

es -

maklng pohey recommendations to the goverﬁments especxally
-proposed- that legislative and administrative r:nachifxery L

* of womens : ; e Ry T T e

©

judicial system.i o

'S}

il

At the 1nternauona1 level Afrman governments should

. B}
[

ratify the two covenants ori civil and political rights, so

that their legal effect may be en1oyed by the peoples of

‘-/

‘Extensive research has been carried out by various
38

These have published proposals of methods by

Africa.
bodies,

whlch equa.hty of men and women may be reahzed A regional

seminar for Afrlca on the mtegratlon of women in development
with special reference to population factors,‘ proposed in
March of this yea.r, setting up at the natmnal level Natmnal

Gomnussmns on "Women and Development and at a regional level -
a Standing Committee which would co—ordina.te the work of

39

the National Com’missions. These comn‘nssmns would be

o

charged w1th dxssemmatmg mform:jtmn ts the people, and

2

“in the areas of education and trammg, 'employment, health,

nutrition and social services. Thé seminar further
Fa

i o 0oz

R

should be applied as instruments for attitudinal changes

towards the role of women, as a means of full integration

The Organization of African Unity has not done much - Lo

a

for the adva"ncement of the cau“se of women, It\ﬂas been

very actwe in the hberatmn of Afnca. irom colonialism : . )
~40 s ‘ ¢
and imperialism. 1975, as International Women's Year,

>

Ul
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»

'sho;];dowitnes s a birth of concerted effor} by the members

of the O. A. U. for the liberation ;of Afriéaﬁ wcmeh.' and o
mdeed women throughout the wnrld. from’fthe dommatxon e
&y @ -

of men which restricts thew partunpahon in tfhe natmnal

development of their .natxo?s. | | o .
Conclusion
A detailed study of the situaficri ovf‘ women m Africa ‘ :
‘would demand more time than wqxhavve ,a;tﬂxia bonférehé;, What !

is provided here is a background on which further study and
action may be advanced. Itis important to realize that

whﬂe women all over the world have for Acentux"iea ‘sufféred
domination by n;en, the African woman 1-13.5 had'%besides the Q .
oppression of colonialism. Efforts sheul& be t;,xken to " |
assist her to overcome both these dxsa‘bzlxhea. Given the 5  s

d1spanty between the § exes, a formal equahty under the

law / would have the ﬂffect of preservxng the status quo, and
3y

thus to some extent perpetuating the unia‘iz'ness and -

injustices of the existing situation. Women have guffered-
< o S e
various legal, social, and cultural handicaps as a result of
s = . . S g ; i ‘ S Ly %
which their economic and social position is greatly inferior IR
to that of men. Derogations from certain rights should e
be permitted in certain c1rcumstances to redxesa the 1m'balances.5 ‘ ﬁ
o6
]
The fact that 1975 was decldred by the United Nahona i
26 Iternational Women's Year ig an imporéant achievement. @
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Compliments must be paid to the United Nations, its
specialized agencies, and n'onxtgovernme“ntal organizations

for the effo;'t's %ukexi in t}:e advancement and realization

of women's rights. No ore expects all the rights to which

women are entitled to be realized in just this year. However.

one hopes that; 1975 will witness n‘ewl efforts towards the

T

struggle for the equality of the sexes. Africa faces

prObIems of devélopment. A,,n’j‘; sugcessful fight against

underdevelopmenf will req‘uxre the mobilisation of all its
LI ,
human and natural resour'ce_s‘ The continual perpetuation

Q.

o

of an inferior status of wom;n,o rather than fight, will
accentuate underdevelopment. Mbilinyi makes the following

observation:

b

"The role of women, like that of men, in any soc1e‘cy

‘ o

is dependent upon how i:hey fit 1nto the production process.

77

Soc1a1 valués and attxtudes arise out cf the social

@

structure which is based on tha;t process, Therefore to

participate fully and equally in economic development will
LR | | 41
ultimately require fundamental changes in the economy, !
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IR BN ‘ : ' I ~ ARREST, SEARCH AND SEIZURE :

i R 3 it

saﬁé of a trial jddge's most complex decisions are involved with
mﬁblems of arrest, search and seizure. Fundamentally, an arrest, is‘

o : : : ‘awfnl anly if made purSuant to a warrant ‘issued upon probable cause, or

-

e R : , o e R Vmegxigent c1rcumstances upon probable cause alone. A search or seizure

1aw£u1. and the ev%dence obtalned dlrectly or 1nd1rectly thereflom

:;Wdiyfb*“““wveﬁl s T dmisszble, only if made pursuant to a warrant or 1nc1dent to a lawful

o xrest ar "stop and frlsk"v These propos;tlons, however, only state the
¢ B . “ﬁelusiens the judge must reach, and the content of thc notlon of

e L Cor e @mgbfe cause is difflcult to def*ne. In Spinelli v. Unlted States ,

i

2
v«»

gv 1, s* 410 (1969), the Supreme Cnurt gaid=’ ;
: i : )
8 e "...[Wle do not retreat from the establlshed propositions
L that only the probabllltv. and not a prima facie showing, g
o ) , L 4 of criminal activity is the standard of probable cause,
: Co o ' T that affidavits of probable cause are tested by much less
o = : ‘ v i rigorous standards than those governing the admissibility
o g ’ _ L PELT g of evidence at trial, that in judging probable cause
S ' B \;’ , oL T issuing magistrates are not to be confined by niggardly
- o SR limitations or by restrictions on the use of their comnon
G e L . g sense, and that their determinations of prubable cause should
‘ * be paid great deference by reviewing courts." 393 U.S. at 416.

at 4n ﬁhat case the Court. reversed defendant's conv1ct10n on the grcund

o

hat the search warrant whlch produced evidence necessary to the conv1ct10n

n o2

fﬁ o . ‘:.»“3‘,\’ o - o g@ not;supported by probable cause where the reliability of the pollce
ﬁformant was not documented and the recltatlon of the informant' "tip"

i ’ o o R U ' ;& nbt contaln a suff1c1ent statement of the underlylng circumstances from

f ? ' : , f ; s - h;éh the informant concluded that defendant was engaged in illegal acts.

@

‘ : , P Partlcularly dlfflcult prob]ems come in connection with determlnlng
bt 4 ; . o S \he a;ea and extent of permlsSLblo seaxch after arrest, Whlch is
‘ (5 i ‘ R - ‘ ) St o Q
S R ' : ' : ?;;mdted by the circumstances which render the arrest permissible.

i
¢

: i ij R | o S . i | 4a§9example, it is xeasonable that a police officer in a "stop-and~ -

L0

w‘;% ‘;‘;;f ‘ ’ ) ~ : , S P L irigk® base be permltted a prétective, search for weapons within the
R I et ' “ ' o - T .

.uspicﬁ's reach, werry'v; Ohlo, ‘392 U 8. 1 (1968) ;7 but he may not place

e , T s ﬁands in a suspect‘s pockets ta discover narcotics. Sibron v. New

R
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IT Iz reasan: le for the officer &g sgarebh 2ho whols wErern of tha
* el N i

defondant owen if ths arrest iz for o ’F"rmﬁ*’m" "“n“m" Sigm, 2o

=]

"on +he one hand the defendant is now presumed to be

n—— . ;. entitled to release on>pezsonal bond, unless factors appcar
2 &uga&wm,; g which. redsonably suggest that such a procedurc would not
: h a ggfth' d at trial. -On the otl
chvicusly no forther eyviden-s canm Friroe 3 o - P . assure the appearance of the accused at trial. -On the other
Fiously ne forther ewidence Se fomd oo the 5"””5“‘3‘“‘ m hand, the burden is placed on the ¢ nrt to justify any
fe PuSinmenm, 412 I M g e % ft R e e e S condition other than personal bond In order to do this
Vo EEEEEEE. 1% T.5. 228 (2973). et it is mzt zessnmable for o officy ', the Court must point Eo reasons wl: ! acts, but because
W = 2 E: '3 At
i having a3 arrest werr e - ot . [reports from bail agencies, prose «rs and defense
e - st But no search warrant twm swm:g any romyoethe L counsel often provide little infor ion] the Court is
B ™ ) ,E‘,Qa; ! ‘ B 7
Fhan in whmﬁz the arrest coours, or even to sesm x:iawa drawars or o o usually without sufficient informal .n to make any

informed decision, or to point to ruisons for denying -
personal bond. The less the Judge knows about a defendant,
the higher ‘the risk in placing him on personal bond. Yet,
the less the Judge knows the .more difficult 11: lS {io

cliczed or concezled areas in that

roott. Ohirel w. wifxamia « 395

Justified by .

B>
&

i« R zsarch may b&

E%‘.
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ciers camnoct conssnt o zo
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{ Justlfy any-. cpepdition- other than personal kond.
third partr, 1f the mir wrstarees InSieats fenpdrmbis wnd T United States v. Penn, 2 Crim. L. Rptr. 3139 (D C.
s TS Z Sioate &sﬁ- {Z3ubotsbanvekd Zerstardins w o ::' Ct. Gen. Sess. ]_958}
the £hird variy mizht s allow v , 2% s - : & ’ .
FERR RESEL 5o atlow. Cf. Stoner v- ifornia o 376 U.S. ¢ Another pressure upon the judge's bail decision is the perceived
483 (1364] Ihotel clerk 5 3
e

v zsts hptel romy eeﬁ tg protect the community from the defendant likely to comnit a
Frazicor v. Cupp , 352 B.S.

S £3 24 T.5. 73D

: (2363} {oousip con conesnt o ssarch ﬂ‘lmgexaus crime, intimidate witnesses or tamper with evidence if released
533 shaxed with endant). ' Sush ﬁs&j””"%m’q are msrely the oster i;gm:,rigu trial. While the Federal and common law theory of bail precludes
constitutional limits which thenmselves arc evolving as the Sugrece Cﬁ“"gk&ng»,;thls factor into account, it has long been clear that judges use
¢ Spunsliates Pourth Amendrent doctrize. The ﬁ@asﬁ"&’iﬂ%’é«““ss of a:rcst wmh l;igll to "preventively detain" such defendants. The: D:Lstrn.ct of
FEEECE in the mileiteds of cases is & Frial judze decisicn ragoiring @fltxmbia has a pre.vpntlve detention statute designed to make this practice “
reoress sxemﬁs; ©f jwiicial comron senee, ) pea axld controllable. The const:.tutlonal:.ty of this statute has been .‘
- Lz ‘aix‘ ed as appiied to the sztuat:mn of a defendant w:.th a recorxd of
% ésauﬂ,ive offenses shown to haVe threatened witnesses. T.E. Blunt v.
o fhe Fedural policy with respect to bail, as ecbodied in the Eal *aitfaa;éstates, 322 A. 2d 57° (D.C. App. 1974). ) .
: 2IorT Ao T o
3 _; | BSE oF 1326, 1s w.s.C. 5346 et ©2-, is one of mawizum releast) o ' ' |
WIER miniere Tiemsem T DR ‘ "
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cormine foas “- © innogesce, the egual protecticn consideration con- P 3:1 Gideon v. Wa:.nwrlght, 372 u.s. 335 (1953) , the Supreme Court
-z Indige R
dofentant arz*z( ifm:«amts, the hardship incarceraticn icposes & pld tnat the States were required by the Due P:ocess Clause of the
of trizl, am ﬂ;ﬁ::;;jiiam owded court dockets E‘@S%ﬁ&ﬁ? in 5"131’&33?3@-‘:11:11 Amendment to furnish counsel to all indigent defendants chaiged
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custodial interrogation, arraignment, preliminary hearing, sentencing,
hearing, deferred sentencing hearing, probation and parole revocation

hearings.

~is the application of the related constitutional rule exeiuding theu“hy'

any evidence gained by the proseeution in viclation of this right,
Since the Court's decision in Kirby v.

Illinciq, 406 U.S. 682 (1972), |

a trial judge must apply the exclusionary rule to evidence der1v¢ngfnm£§g¢;éatlon of the Constitutlon'* guarantee of a fair trlal.

=

o,

. B "i Lf
One of the‘most difficulﬂéproblems raiscd for %he trialju®y~-,3?

,( bﬂv‘
)
o

v"f-»,‘-,a..(%._‘%‘ R

o

B

b’lr.

Justice Holmes wrote, moxre than two genoxat;onb agos
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PRE-TRIAL PUBLICITY

u "Any judge who has sat with juries knows that in qutL

they are extremely likely to be 1mpregnatod

rms
o ® _Frank v._ Magnum, 237 T

by the environing atmosphere.
U.S. 309, 349 (1914).

freservatxon of the impartialmty of the jury is essentldl to .

It has

line-up or cther identification of the accused in the absence of m“m*}evat been a simple task, but the pxoblem of the "cause celebxeu case

after prosecution has been initiated by a formal charge or 1nalcumau,;a3 iﬁtenslfled ‘with the advent in Amerlca Of modern EIECtrOBlC

but not to idertification evidence gained before that time.
It

circumstance, the trial court must perform the problematic task of

determining whether the identification was made under circumstances

&
i

Hv” st gt

unnecessarily suggestive and conducive to irreparable mistake. In

‘.uw..»-

e

addition, the trial judge must exclude any evidence obtalnea in v1olah§h¢

e

,f

of defendant's privilege against compulsory self-lntrmmlnatlon during

Y
3&?;:oom by newsmen, and othex fairly stralghtfo:ward devices.

{0

cus?odial interrogation in the absence of counsel,
before the prosecution is‘formaily commenced. | " ¥
Another problem facing trial judges with respect to the right

to counsel concerns misdemeanor and petty offense cases not within

Gideon v, Wainwright.

In Argersinger v, Hamlin, 407 U.S. 25 (1972)

the Court held that absent an intelligent waiver of his right, no b

defendant may be imprisoned for any offense unless he was representedbin on% of the many publlclty casev of the lBGO‘s,voxr dlre may not be .,

counsel at his trial.

ud
judge dlscretlon to impose either fine or sentence. The Axgersxnger

rul g
ule requires the judge to decide in advance of trial whethei he will o

fore
go his discretion to impose some sentenCE, oxr whether he wlll
appoi nt counsel,

N

Qt

even if such axasa}urg %s

1&851

'x@m

aka

In the lamgmmuq}catlons.‘

the effect of publxc;ty that arlses dursng trial can bhe mmnlmadcd

seguesterlng the jury, adoptlng strlgt rules for the use of the | .

~
Is

lnt of

w‘a«”f:“

oy

sy

"iﬂ"‘

A

Curing o

pervasive Ere~trial publicity is a much more vexing problem

fﬁe trial judge, because the opinion of the‘community from which the o

chosen may already be set as to the defendant's gullt or lnnocence,'

?here are basmcally four steps a fria* judge may take to rcmedy

ST S

LS EETES

and a%re liberally sustain
1 .ﬁ.

)

&

oy

13

e pre-trial publicity.

af latitude in the questlonlng of prcspecthe gurors (voxr dlre),

Elrst, he may allow defense counsel more than

B

challenges for cause. The Judge may h1msel£

active role in voir dlre. Hawever, as thi Supreme Court recogn;zed

Many State petty offense statutes give the trlmaﬁequnte to protect the defendant because.

“The influenee that lurk s in an opinion once formed

is so persistent that it unconsciously fights detachment

from the°mental processes of the average man...

No doubt each juror was sincere when he said that he woula

‘be fair and impartial to [the defendant] but the psycholog;cal
impact requiring such a declaration before one's fellows is ' -
often ltu father." Ixvin v. Dowd , 366 U.S. 717 (196l) )

Y B »
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Second,; the trxal judge may: continue the .case for a tlme in the
hope that the effect of the prejudicial publicity wmll wYane, Hmm“h
the Sixth Amendment to the Constltutlcn also guarantees the deﬁwmmt

a speedy trial. Thus, the Judge may put hxmself in the posxtlon of

denying one constitutional rlght in the effort to afford another,

o

in many notoxletous cases, the publlcxty Vlll inevztably be regencraty

. immediately before trial is to be held.

) Third, the 'trial judge may order a change of venue to a court ip |

a community less exposed to the publxcxt ~ Assupling the existence of;

. a community, th

v ruled during one of the so-called Watergate cases“

"The single way to create the most pnblmcxty is to take
a case out of a big,

it to some backwoods ‘towr and then move into that town
the national pregs ama 7v...! United States v. Chapin,
Criminal Ne. 99%0-73 {D.D.C. 19747 {(Gesell, J.)-

the trial Judge may declda that he mnst dismiss the che
against the defendant.

Finally,

the prosecutors have helped to create the prejualcal publlclty: it myj

be the only thing the trxal judge can do, United Statem v. Abbott
Laboratories

' 73 CR. 3897 (E.D.N,C. 1973).

In a SOClPtJ where the role of the media is as great as it is in

America, the problem of prejudicial publlclty will never be eliminatel,
The Supreme ¢

5 measure what attempts ﬁhe Erial judge might have made to contxol:ts

effects against what hezﬂld.
ki \\
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3
e move may still be ineffeciive because, as a trial jup

major metropolitan-area and transfe

Thls is much disfavored but . in. some cases wher "o

ourt and appellate courts have made it clear~that ﬂwyWL s

fﬁf%”%i .

2

RS PLEA BARGAINING

>£éa bargaining is a process of nogatiating an “”V““”b“‘ L
mhe‘ﬁgfonddnt entcrs a guilty plea in oxchanye for a r“dd“”“ “jfvfl ‘
;QuﬁasznL by the prosecutor to rocommend. a favorablo contene 0 0 g
preélsa data is available, plea bargaining is certainly a phvuwns»NWN

hzah amc11can trial judges face very often. And while it hav. b 4o 5o

Lrltzz@d on numerous grounds, plea ba*qalnlng conlinues to oxist 1. L e

“[L}hurc are snmply not enough Judgeb, prasecutors oy dafoni conit,

to trial."  Preedo
8 &ﬁprate a system in which mos* defendants go ¢

Ceﬁvi
Repmrt mhe Courts 10 (1967).

ion on Law Enforcement and administration of Jusy}co, Tt e
h ) : ]

yy its very nature and hecause of the controvvrqy Lhu‘ it czﬂaiﬂ{.

PPN

‘ asy situation feor the judes .
pleﬂ argalnlng poses a delicate and unLcs3 s i

bn &hé(unc hand, traditional ccnsiderations of judicial prépricly -d m --

hutf: ties would have the judge complately dcetached from thc iwrgerk jaelb Fen
@oz éyémple, the Amerlhan Bar Assocxatlon Standards for criminal Jues 15 FVRNEEN
pi 0%

Sta finzds Relating to Pleas of Guilty, Section 3.3(a} flatly state e

;the frlal judge should not partlclpato in the plea dzscu s1mun.' E#

%

‘ Yy (s
?ﬁe ﬂfher, the case. law requlres the judge to detcrmlnc Whnthcx i

biéa LS a voluntary and intelligent -choice by a dcfcndant fu]]y apare oi

hﬁ o 'qequences. The trxal judqe s 3ob is very dlfflcult beeause Lo oam
get. ‘3£Lle 1n£ormat:on from: the partlos, who must rcprcnunt thal vo
Ernmxﬁa or threat had inducced the plea. T?e tonsmcn petwooen Lthoe nnee. :?
tu rumaln uninvolved and the responsibility to review th aqx«\muui in

l%ﬁuzraied by Santubello v. New York , 401 U.S. 257, (1971)whﬂf“ Vs Suprt

qnhg ﬁtvchPd a trial 3udqc for falllnq £0o hold a naw P]ﬂ&ti“lﬁl ta

com, menL made by his predeccssor. The decision whother to oer Bt

th@ anotLaLnd plea is furthor ﬂomplucaLcd in the not qnaommmn dnstanee

iy
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where the dwranﬁant pPleads gnilty on

o >

hxs attorney’s ndvxce thatc

X 3 ’ .| i {lr FI I P l\’jizﬁ‘]'w
' . promalurely boeginning the hgt\lt i _ z
haney ination by L ; ,

Pt a 1“ el
of acqulttnl are low, yot- %rﬁﬁpilv

pratosts his innocence,

. ‘lklj ) s an < ] 3 (:tl lon Q (Allr 1} 1 ll‘v "1(0 g1 }‘ Lh'\’ t”

In Nortp %'fh‘
. (B384

. the Court upheld a denial of %'counml often cause by AVITITIALS

tion relief by a trxal 3udge who had accepted a plea unge |

such c;rcunstanCﬁs, benauuc thﬁ

‘udgu,also has

u%ﬁrLly extenpdud qu:L\uudvq.
« \.\k hoo n\ﬁ-'u\nr 0 .
1y occurring pQ"lfJL prunlgm in t u

P0°t~conv10 ® an frequantly

& sfondant s ars. Jutn o
t A%'Judge had held ; h allenges to be allowed where uevcxwl do

ing atwma.yexemptory ch
he reagonably deturmlned LhaL th@

tate-s evidence substantia]lyxw%m

l [ il cour l\ “‘ Ulg 1 w \r I'w" :
(s t and KA \] )

defendant S Plalm of 1nnccence.

. i . i~
IS il Sy

o bo exervisal
' llow ddlLlonal challenges t |
L 5 ngen dlscretlon to a

‘1

Since defcnduutﬁ Ay WL¢1 have differont o
JURY SELECTION®: THE JUDGE'S ROLE ‘

»separatoly or JOJnLIy.
Supervising and contrnllznq the aelectinn of the jury is onn ofﬁ_evpa)hnt

JSCI‘ y l" g 9 a Y, iz f‘~;:u

i ”’ : O
N

wuhf~

> T v' A NG
£ the jury, the .= s
composltlon o
nterests: in the
dqonlstlc i

trial Judye's most fundamental rawncnsxbmlxtles. The magnitude and

comploxily of thig

task have Jncrcased enoxmously in recent yeax

: ,‘, [ o | TRIAL
the utilization by defense guunsal of&computerﬁ and sophisticated juo 4 :

and sociclogical i

v Lhiee Jar
‘ 1 juuge is that L .
N\ L oblemq for a tria

psycholegical exvices designed to aid then in phmhgyxr “cne of the Lnottlest pr

q“ﬂvdthﬁtlc Panel. -”‘ . o fgury o

(‘I[ (:a]”[(ll; Iﬁ;‘as()lldbly be {Lp . * t‘ol LI AN
5 - H

i dence for  oro
? t to consider evi :
. i ctrine requlrlng i N °
The process by which Jurﬂru are questioned as to their qna‘lfuﬂﬂ“fﬁmpglcatEd legal do ther. One specifit asprct of this is B
: 1 ard it for ano o :
and impartialicy is known as. voir.dlre. In the Federdl Courts,fﬁc]“»ﬁdnyqse put €0 areres United Stotes, 391 U.S. 123 (11533, :
Bt e e ted in Bruton v. et u . ‘ .
may permit counsel to condurt t%a examxnatlon or he may conduct it i thg % ituation presen for trial, the co—dcfcnd'“t haa Lfe : R
. g % sre, joined for o o -
himeelf, i, which case he may ailcw counsel elthex to ask supplemmﬁﬂi w“er? Fwo defendants e h inplicated the defendant, and the -
3 . vk 3 B ic n ' » e
N RS ession which 1 :

quesions Dreetly of e Jury o to submit additional uestiors to b¢| trial made an oral conf tosticy at erial. Yo
AT TE mi vHiona g : D g d his Fifth Amendment right not to te t g
POL tC the jury by ghe jvdgclm'wht judge must allow counsel an admwae_@g—§£§endant Sxercise to the co dcfnrﬁant‘ confusion, F e

b : timony as to N '

opportunity 1o discovor bd&ns for challenge for cause (upon which: ~ﬁhejtr1al judge admitted tes Y

the Judge nust rnle,

.; 4 A

.
)f

knowledqv'mﬂahllnq AN’ A ey

R

(d s I E of QI(. E o t A LA Y™ \ ‘
K - “; 5 E g‘l [ r n c L2 \1@0 » i
‘ v lquL'

L » b e d, holding that tha cncrnuchmvnt
1O xqusw a juror to be autamatlnally excluded, | defendant but the Supreme Court revcriat;? witnaas against him was not
Undue ra«trlctlon Oh counsel at this stage of | ﬁgitefenaant‘s vitA: might 2 cozfranbucau e the Jﬁty could net he 2 o
fo ﬂXUuL Conaizlu‘- a:viulatinn:Of.ﬁho xight 1o trial b? Jury  €3§7gated by the ju?gc S‘lﬁfééue l?ntg‘gg of seqregatiing) cvlﬁ%“““
Yight to cffectjye gﬁsiﬁtance of counsel. On the other hond, 'f?*EECtGd to "perform the overwhelming task...ol seqre

limitoq 1n numner)ﬁ

the procos,

and the

' : : ~ ‘at 13 .. The trial judme
the triag Judge has . i : intd separate intellectual boxes." 391 U;f- a? 1ﬁ1' *
o g¢ has un leluatlpn to prvclué« vouuqel from abusing. | 7 <" 4
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now hag BEsentially thpoe

1 fy .y
the facl‘ thal lnoihe
: . . : : ~oblem is posed liy
opraena in th;s sltuatzon He Shouhixm A SLmqltlve and important p)
’ mn
the prococutor 1o nlogt hkLWG

“ In 1\ ‘t‘d,\(,‘ L}je Cd e ‘Ih.
l the trl"ll ’Ll(‘*{o ay

d, a’ eint & ich ¢ n defendant otion, after the evxdence on either
' ©
1 at which tj Staten ﬁry hy §801d1ng upon defendant's m .
’ 3 rial a e enent

will Do adimitteq only after all rafarenees to

J | .

Project on Standargs

> w——

L3 Uni i o (1 l

th(‘t if a
8) , the Court held
. 01 (5th Cir. 1958),
for ermlnal Justxce, Stanﬂards Relatiagtm.MHdtafes',aso Fr 24 897,09

and Severance, §2.3 (a). o '

2 mnaent's case,
for acquittal at the end of the gover

ves

éxerdant mo

I It’lculally di! f!cta!t de Fit f a ru[Jn on tna f' )(" .'\"(’l)‘\'\”
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years top frame a work
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hl 4 £ that stage of the pro
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| 1on b tG grant su g
‘ N for * part because t‘

Profession i s

Tho ansunlty trial most fre
conilic*ang expert testimon

ul:ng o notiong
lso prefer to defer
1 ;£ éeiendant's case. Many Judges also p 41 v ey, s
what it jg. q“ently ;nvolves complex and lose of the ev;dence unti v ha
L ﬁﬁlttal made at the c oS
hensitiOr ae

Y expressed in medical dargon incompre

(and often the judge).
AR ciport pageg

defendant Jnhnani
he jury finds the

%ﬁvrneq its Veldlct because if t v

to the Jury The juﬁge muﬂt be careful to ensuef

'S ia that. ‘)f
i 1t durlnq the 61) 5
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a Q x"’fc R Drcblcm ‘\hlc (3] £

th n 4u t. his luSlonﬁzf eat th j ,

4s the trior oL fact.
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1 Judge has the
@ attorney The tria

ha di¢;upt1ve dcfendant or defens

Often the facts relutlng to defendantzs(ammgk

of the illega] acty o

defondant'° legay TedSponsj

{ uct is such that the o
endant's conduct is suc
;upflons of the trial. If the defen
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blllty for them g cammmtteﬁ. One devmmew\ﬂ
2 Lrial 1\ldqe in the Feg
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er, he may be remove ‘
Hial annot proceed in an orderly mann ' R Allon
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ivaral State courts have held that defendants are entltlod to

.

postinility of disruption by dltitulatL"q in advange the “"“‘1*11§glﬁsﬁre of the pre-sentence report and hearing on any advcrﬂf RTRR Y

to be followed in his courtroom either routlnvly or for the ””‘“ﬁlevan&;tc sentencing. See. e. g,, State v, Kunz, 55 N. J,, 128, 259

case, United States v. Barcella , 432 F. 2d 570, 572 (1: it Cll-lﬁ ﬁé 8%5 (1s69). o : e
i ; N ; » |

and then imposing the least severe, anction nunussﬁry i caxn.u.ﬁi

SENTENCING

abuse and deter its recurrance. Sacher v, United States, 343 yg.|

Lo

(1852).

Bl

wSeéienc1ng is one of the fastcst~chang’ng areas in AmerJnan 3uw

. o ‘ o , r' in statutes rescrlblng low minimum and high mdklmum Lorma
PRE-SENTENCE~PRQCEDURES sﬁntenc g p '

I3

, ¥ rrow scoue of a ellatc rcv1cw the trial jude
1n the Federal courts and in most States pro-scntenue ropor: b? %D extremely narr )3 PP 5
héretofore been accorded almost unllmlted discretion in omd«: to
be furnished to the judge by the probatlon or social services dQWw”;° -
£r+garwthe objective of individualized justice in san*cnrlng.ﬁ Moot
of the court. As these departments are often overworked , underpa; :
ftiqutzon, however, demons Lratcs ‘greatly’ ezpanded paxamcter “of:
and sometimes untrained, pre-sentence reports may be of uneven el i
to bei;ane revlew; focu51ng on prohlcms of ‘sentence d‘spallty ang on what
and usefulness. Thus, the judge frequently lacks agequate factuall
‘ﬁ&é%@%
material to guide his discretion in imposing sentenee, especially i, ¢ 5.
: hteﬁsa determination. The trlal judge LS caught in tho vorte:: Hocuc"
defendant's entry of a guilty plea precludes thv developmon1 of av "
. | ?t qtatutes still leave him great latitude and onumernte few ractors

may properly be cons;ﬂered by the trial judge in rcach:wa a

record or full utilization of discovery proaedures¢

g

s . gu aa the exercise of his discretion.
Recent Federal litigation has reaffirmed that a trial judge | 7

neither abuses his discretion nor violates defendant's Sixth ars < °f ¢
. . ) _— - : , a‘revarsed for candldly stating that he was 1mpoq ng a morc sovere
rights in refusing to disclose the pre-sentence ‘report or hold a i ¥:.

on the contents thereof. United States v. Dock&ry P 447 P 2a1E
1= qge tlon of the propvlety Qf thl‘ CrlterlQNflS still very murh alivs
145 U:s. App. D.C. 9 {1971); cert. denied 404 U;S. 950 {1970). T

founded on the rationale that full dxaclpuure and hearlnq would ca o+

at?th& entrant of a gumlty plea show» pen:tonce Justlfylng Teaient

. 1nordlnate delay 1n the sentencing procesg and“tead to "dry “puv‘> ;;, l

24 aenﬁ .

sources of information for pre-senteuce“rep@rﬁSa"On”the‘athor}mu ’ L '
rt has 1ong been the general rulu that the sevcr;ty of sentence

many agree with the statement of one Fedex&i Dlstracn Judge thaL

"Despite the latitude pcrmltted by “the D
ue Praﬁvaa
Clause, a judge in considering hig géztenpg? just a*niﬂnbﬂ l%(Wlthln the 1eq;slat;veflxm;ts. Yet, in United Stﬂtug'vf

in trying a defendant, should never take into avcwwf| = o ©

any evidence, or other fact which is not b,gugh1rotﬂmvis§; 446 F. 24 ﬁS?'(ﬁth[Cir.>1971).:a‘t;ial‘judgcuwhs revarsed whors

attentlon"of defendant's cotinsel with opportunity 't
rebut it, Wyzanski, J., Comment, §5 Harv. L. B

n,
Ny -

»ntaﬂbﬁ because “the defendant had stood trlal rathef\xﬂun pleading guilte.

X

@

7
//

'*.zn United States v._Wiley, 278 F. 2a 500 (7tﬁ\c1r 1960) a trial juix

cﬁuse 1t is omnly the other side of thc ‘coin from the accepted pr opo *1{Lv{

_?@sud by a trlal court lq uot sub]cct to appellate<mndlf1catann whvrv 1hv
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he meted out the maximum punlshmrht to a mxlmtary dzaft cvaaur)xomwgaalaf
he stated that he thought lt an eglegions of fense and”unmform1ykmwxemxew

Q%crxn

the longest authoxlzed term. any trial 1udge% have consistong

sentencing policies for certain tyyus of“offensas; for cxamplc reﬁuyonferg

of a plea bargain.

g that requires scrutiny by a judge sihjlar in scope to thoe
In fact, ‘the Natlonal Advzsory Commi s:1i0n

5n i1

e

inal Juctlce Standurds and Goals# WQYLJHF Pnno“w Po” w‘

to impose prison terms on first~time drug ‘offenders, prostitutes, g

burt‘bhould approve a pra-trial leolvlon agrocment only if it would

Such policies would also appear to be condemned by the e“ﬁﬂb§

homosexuals.

apnellate court's rationale, Wthh is that the sentencing judge st gdll

'EC"LJ.,CF

all of the mitigating and aggravating circumstances in cach case.
3 - + : . % . i : 3
A most difficult problem is whether cvidence excluded at trial {;«fﬁ

{
|

because illeqally obtained may nevertheless be considered by tnij&he res

oved undexr the ap11c1b1e crlterla if it were a nogotn¢*ud plun

. >

regaxd axre Giw c-xaua in

ty. The difficult problcms in this

of this paper on plea bargaining.

instatement of charges if he subwoquently determines than

.

In Verdugo v._United Stales, 402 F. 20 599

in passing sentence.

the Court of Appeals remanded for resentencing ! ommcﬂﬁﬁ}}
ery 3

(9tn Cir. 1968),

the trial Judge relied upon a pre—qentcnce rqport which was based

Supp. 253 (L.D.N.Y. 1970), aff'd 435 F. 2d 26 {2& Cir. 1970), Praa;a
cert. denicd 401 U.S. 983 (1971}, the trial jud§e s consideration off - %
evidence was sustained where thé objectlves pi the erclusionarvy nﬂc? 

werce not deemed frustrated. | ’, ) ’ Eika

3
CE 1

ha git)

ie sentencing altcrnative»of probﬁtioh roat%

cndxtxons of the diversion have been vielated, e. e.:q. Suprone Courtv ol

-y

vania Rules of Criminal Proccduvu, Rule 184 (1972}, The coure

}ely to be faccd with problems of m*s@:nq witnesses and siale

n, e.g.3_Id. , Rule 182(L). ,\ B
'PROBATION

on the prewinc

]

offender is more llkely to be made capdble of living a law-

PRE-TRIAL DIVERSTON

bzdan

Pre-trial diversion - the voluntary channellinq of defondants uhﬁn “y

&

rehabilitative p;ograms prior to an adjudxcatlon of guxlt - 1is 1xuwh§ ug&

iled to confinement in an institution. Many authevitics rec

of plobatlon in all but the nost dangyrou and

. . : . hd red
and 1nnovat1vc device the results of whlch cannot yot be ascertalwd =" "7

o

F@anxv

The approach has been highly praised as a means of praventlng thi

hﬂ R

ommend the great 1n~rcase in probatlon

¥
ation that would be requlred to accommodato tha

o
>4

erv1ce¢ gtaff and

change,

nce on Cllmlnal Jus thG ’ Standardv %.? (lQ?q) DYOV1@0" that the

i t}l(-‘

basic clement of these programs is prosecutorial power 1t gauac

18

on illegally obtained evidence. In United’ s States v. Shipani , 3r'p¢1ﬁenfer especially if the diversion agreemont may be of soversl vours

serious offenses,

Howoveyr,

life in the community if he ls’dealt wlth in the LommunLLy raL?vr

63

HEE beg 24

&
acquiring of a conviction recorad and stimulatlng the use of Lommmﬂﬁ

"treatment® rather than lncareeratlon.

these programs are considered to be voluntary, the defendant dor
a degree of liberty for the gevernment's gualified pledge to hol

prosecution in abeyance.

Thus, there is a coercive naturc Lo the

However,'dvgvite the iaﬂth”¥°

ey ;is“f ;

i
> g
[

1

d thro
;

o

3
o

o unsupervised probation that is

been and remains truc that; o

: t
9
i
Sy
<%

oy
=7

"Too ofter a scntencing judge is. faced with the llobson s
choice of a sentence .to an overcrowdad pPrison that is

i,

man than when he entexed or

of the defendant withont= sanctlon, as well as witheut
incentive tosavoid the COWml% iion of a now offensa.”

12
if

or

nlm s
a guarantee that the defendant will cmexge a more duangerou
A4 sentence to an essentially
little more than a releaue

e

s ] Ane rican
o Bar Association Progect on Standards for Criminal Justico,
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_process protections

Standards Relating' to Probatiord, 2 (1870).

Much of the success of probatxon deponds upon,

B

difficulty of the trial judge's task relates to, the formulatlon of

conditions of probation. To be effpctz.ve, .:uch ccmdlt:.ons must b

precisely drawn and founded upon a detailed knowledge
g

background which is often unavailable to the judge.

has sccn many probation conditions declared invalid by appellate ¢ . ?

on constitutional and reasonableness grounds. ’
’

o

JUVENILE JUSTICE

The character of the juvénile justice system has in the last

decade undergone a profound change. The original concept in the

5 iy - ch juvenile courk
establishment of separate juvenile courts was tRat children had to*m: Jaquires a postuse from wash Juven =

protected from the harshness of adult criminal courts and pena!

and much of tha '

0

“‘b__________..

c@éf the Fouxr tecnth Amendment does apply to $icﬁ‘¥@ Juoed n‘h‘ 0

I”F“Qare the defense, the right to cam\*‘eiaf the x \ﬂ“ to *"’“f i
L

of the Offe“de' q-éxamlne witnesses and the right “G ’i’?‘“@‘t’ﬁ'ctlhﬁ :\z;dna UL
Recent litiy 5

t oy mmatlon. In In ‘Lho Matter of S ‘ ;/

)

;c:_ ccmrt rejected the arg\m&ﬁ* that 3?@ woend o PYORY el ugt WAL 4
'ml p‘atmr than criminal, and held that propf boyond & rogsom.

5 e«;ﬁ@s‘sary when a juveni ile i charged xexth an act whish would v

o
P

orimé if committed by an aéﬁl*‘-‘--

i

3
:

.
-

'~ 'Ag onc juvenile court judge puts i, those detelopmonts ha
5gi;¢rc"d a legitimate polarization of philoscphies and a‘aprtsat’r
o £ ©

Juu.w-* on cony isiu

S FCRRE e

~ P w o) @ -
Iandlongk  for Now Juovenilo Tourdk Judans o 33,

Garff, J., 1

)

N v 5 isions strictly withinm the confines of this &
institutions, aud that the emphasis should bc: on_ rehab;x.lltatlon andF H ‘appl, theqe declaien = )

ment rather than on guilt or mnocenc& It was thoughl: that the fui

afforded adult criminal defendants would be
dysfunctiunal to these objectives,

by a juvenile 3udge sitting as a wise and benevolent parent to do o
~xial

which the child offender 5 natural parents ought to have done.

In the late 1960's,
whi F;
ich have caused a revolutmn in this concept and a role-—changc for

the juven . ’
J ile court judge. These dec:.smns were founded on the persy -

@ S

and that they should be supplant:..

the Supt‘eme Court issued several decisions!

'Language and continue to accept ithe basic tenols of pavear

fg;{i into them many braac. constitutional inmpllcations and Lhe n

af
it

: "

a,

rj.»ﬁl ﬁ.’b

o

One area of paxtxcul&r cantravarsy is

°

 a question the Supreme C@urt haz lofr to Qtatﬂm.

hows, ,that they consider the.zr nu*wbex: one problem ‘to’ a:w lnaai.gu nta
g [

aplxsgtles fox detentzcm j s numg trial. Othor hﬁ;1%,'ll} mentxoncé

8]

that th ireas of difficulty w .uneer B uiren
e development of adequate rchabllatat:.ve rosources ‘had not ke?&? 5 Yy em the unee taanty aheu pzacer&ural requir )

bace with the need, and that as a const-zquence*

"The a b
the ;gr’jw ?ebgrounds for concern ‘that the child reci

accorded to adOth worlds,that he gets peither the pr

u“’l«fi mmt the 3)\3\.\ 1o

5‘0(}4!19’5, and“mandates fair notice of ehaygds with adogquate i

mnal Winshi sip, 397 V.S, 350 {3

7 .
1‘? 1973 survey of all mcr:ucan judges thh 3uv*‘=m lo. ju risﬁit:t.icn

E‘;ﬁ““
(LRI
v

o
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"‘}I‘w\ it
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srd the full range of 1ega3. Lrag‘.mgs applied in adult ciimipdl

the efficacy of jury

o

L"n ol

wtu* sed above, emesswg ;mdz.c* al zmr%*loads;, and mwuffacmnt pm}mhc:a

r &@trlal service stafi.

i

7 Km Emith, 2‘& Prnf:x le cxi’ uuvc*mlo c«:mm gy

daes

&

ults nor the solicitous coare and r¢ ener‘
treatment. postulated for c:!uldmn." “kent :

Kent: v._United fi;
383-U.s. 541, 555 (1966) )
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HABEAS CORPUS pastigutional rights. SR o | S

a3

<

The writ of labeas Corpus, traditiopally a vehicle for Prisoney

5

to challenge the validity and constitutionality of their underlying o | : el
convictions, has expanded in recent years to include challenges to gl o ‘ . ' o

o

constitutionality of prison discipline and conditions and the gy o

d =

afforded to prison discipline. The original "hands-off" doctrine ¥

L

which reasoned that courts were without power to supervise prison L : ' , i ,

administration or to intcrfere with the ordinaxy prison rules and

regultions has been rejected in sowc cases in order %o assure to

e LT prisoners their retention of all those rights of ordinary citizems | °f

P

which have not becn expressly or by negative implication, taken fronf o § P ) ‘ . { ) g

ﬁ o them by law. Thus, in Johnson v. Awvery , 393 U.S. 483 (1969) the Cou - A RS ' ' w

~ it

invalidated a prison rcgulation that prohibited prisoncr assistance |-

in the preparation of Habeas Corpus petitions, pursuant to which the O | ' )

O

» . - » x W N ) v ’ ) i ) N ) f : f . =
petitioner had heen confined to maximum secur;t{:{:‘ Other areas of ji i _ . - . : T ' ' } L RS

PRl o concern have centered on prisoner’s freedom of religion and freedonf - - | T _ , - s
Ty AR = 5_’[,: " b ? “ - - o : :

. ”
3 . i . e

crucl and unusual punishment and racial discrimination. Chief among! | : ' i o : e
RO ‘ P problems presented by thesc petitions is fashioning relief which is
. ’ ' feasible and practigal since_ the Sta_te should not bé precluded, by Iﬁl:‘
of an unrealistic court order from confining dangerous prisoners.

The resuiting tide of Habeas Corpus pétitions,; while stemmed | "4

somewhat by a stiffening of procedural requirements in Preiser v.

Rodriquez , 41} U.S. 475 (1973) has nevertheless, focused upon the

judiciary the competing demands of today's pipal system, The Court ! | _ , o S » L o

must balance the rights asserted by the prisoner against the neceds of‘z'_" ‘ o : S | ’ @ . : o

o

the prison and the exigencies of priﬁ@n 1ifﬂy In Bﬁﬁitien twc tradlt‘ »_c a . ‘5, Yo | ,» sy . . ' ’ =
presumption of validity which attaches to the e;;pertisé of prison | g : , : | ,, ; EE : e T '}
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NORLD IMPLEMENTATION OF THE UNITED NATION% STANDARD
MINIMUM RULES FOR TREATMENT OF PRISOWERS

by o )

Daniel L. Skolerr . ’

o

The primary contr1but10n of the United Nations,to the cause of world

fiw” peual system guidance and 1mprovement has. been the Standa'd Minimum Ru1e<

s .
| far Treatment of Prxsoners, a set of precepts now 20 ye s 01d and with an

0

';;f interesting and not unproductive h1story of impact and influence. Indeed,

, ‘. since cemparable rules or standards have not been enunciated by the United

j@ ng€1ons to gu1de thﬁ operatlon of 1aw enforcement agencies, the criminal

caurts or the prosecﬁtion and defense of accused.offenders, it may be sa1a

o

inat the Standard Minimum Ru]es constitute the UN's major standard-setting

bﬁ;,‘ effort in the brqpu~ngéa of criminal justice administration. 1 As such, the

‘u‘

Ru]es, their evolut1nn and the extent of world implementation merit atten-

tfbn by those concerned with the "soc1a1 defense" funct1on and the advantages

 &3§ limits of Urited Nations leadership in enunciating intérnationa) norms
far more effective wethods of crime prevention and offender treatment.
Lg is the purpose of this article to undartake such a review, In so dping,

ﬁtscu551on and ana1ys1s w111 focus on four areas, i.e., {i) the background

E-%

S aﬂd adoptive history of the Rules within the UN structure, (ii) the extent

~f" of formal incoyporation of the Ru]es or the1r substance in the correctional

a‘o

eﬁ pensl codes and reguIat1ons of member nations, (iii) the extent of world

o
implementation of the Ru1es in the actual adm1n1strat1on of pr1sons and cor-

&

e rzct1ona1 systens, and (1v) the various national mechanlsms and remedies

-'D

uﬁuch are currently evolv1ng or 1n use to enforce the Rules or similar

Cuﬁrant1es‘and codes of offender treatment.,

T = e ) o c
ﬂ, : ‘ : ; ’ Vs

‘ﬁﬁfFector, Rmerican Bar Assnc1ation Conmission on Correctional
Fagi].t1es and Serv1ces

(o) &

ot &

- i o .
s ]

]
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]

TR

"li{‘"’

@



\l

Prisons and pnsoner‘s ha ‘ »
. ;
W always b&en a{jensative area 1n society

efforts
to maintain the rule Df 'law, Oﬁ@ ﬂ@Ed th share the Pessimisy f u
o

Geor rnar i Q r r'" r
eo ge Bernard Shaw about the npossibihty fp ‘550!1 refp 0 the )
assess. !

| P
natmn 5 humanity,

to appreciate the qu};’,dnesa of the United Nations'

' ectat initi
tive that led to 1ssuance of the Ru’le‘s. IF tﬁe

20-year record unfold o
this - f
analysis is less than startling in terms of ae:meve*aﬁnt speed, and
international acceptance,

of estab
ablishing humane and eﬂ’ectwe pmsnn systews but today challenges
the social utility of the prison itself. o :

o

o

SRES)

this must be measuréd against a mstory of changw§ -
corre
ctional thought and experience winch not only confivms the dlfﬁcult) i

Q
FE

o 0. ~‘:~‘:
m ] i

I. packground,,Adﬁption and Legal Status of the Rules

M_ﬁ" of the Rules

The Standard Minimum Ru‘les for Treatment of Offenders vere brought

st

L

im ex1stence as a set of mternationa‘l standards ‘when approved and commended
tbe United Nations in 1955 by the First UN Congress on Preventwn of
!‘rm and Treatment of* Offenders.z The new code had 1ts roots in an earlier
f@minatwn of prison reform principles by the International Pena] and
mgtentiary COnmsswn (promuigated in 1926 and subsequent]y revised in 1933
’ and 1951) It was only two years after the First Congress action that the
1N Economic and Social Council approved the Standard Rules in August of 1957.3
This action was subsequently endorsed by the General Assembly of the United
aM;tﬂions in two resolutions (1971 and 1973) ?'ecommendmg 1mp1ementat1on and \\l‘
m@tmn of the Rules by member states.a : :
Through these policy actlons, the United Nations placed its leadership
&nd* mﬂuence behmd the rules as a body of doctrine representing "as a
k uﬁcﬂe, the minimum conditions which are accepted as suitable by the United

mt,ions" in the managem%to custody and treatment of offenders, and exphutw

cg‘t;ted upon the wor] d's govev‘nmeﬂts to give favorable consideration to the

b
LI
£

Tt

tdﬁptmn of the Rules and thew apphcatwn in the admmstratwn of Pena]

ins‘m tutions.

Csmtent and Scope

f The Rules themselves consist of ninety- -four indjvidual statements of

afnimum corrections practice broadly covering such areas as medical care,

p

A
=
4
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ed i i
ucation ang recreation, s

3
{

ment, xiiscipli.rzee'g‘% E f%ﬁﬂ%‘imination on grounds of race, color, sex, language, religion or political
bﬂief in prisoner management (Rule 6); recognition of right to religious

| ,‘ physical conditions of iznnfiné
+ Separation of cate ‘
treatment Programg

Punishment
gories of prisoners,

and coacegts# and institutions]
1 annexes on-

o '{ef and practice (or non-participation in religious activity) (Rule 41);

PETSONEY. They ars sl

”Sajec?igﬁ é; : i ‘
o ETNING Of Personnelt gy | . seaular inspections of penal institutions and their operation {Rule 5973
titutiops u o regular RSP ‘ on

e Bules format
on general subjact matter ang B

amplified by specja

Rt : o
Pen Penal and Correctipnal Ins
Standard Minjpyn o
Maum Rules,
B0 1o s . groupings zmaf | - and general principles which prefer open institutions over secure institu-
to major . Y , . USRI
PATES, one covering matters of " “tiohs, seek to minimize differences between prison life and life at Tiberty

other appﬁmh?}eetﬁ s

s divided into 30

genera] application and the

i
H

Pecial categoriest fry ch lessen responsibility or individual dignity, emphasize continuing com-

©

is ﬂi}‘eg ted £ ~
' ¥S under sentence uith shorter grop.i 7 : "eufiity linkages, and safeguard civil rights and privileges of offenders

i t
ngs for mentally disturbed Prisoners y , o
Rules dg ng ' CUTTURS ONG PRIsoners awaiting te st
L purport tg , Qi ng trial).f p/ - (Rules 56-64).
regulate mansacaen L R .
considerag Sy m"“gﬁﬁm_ﬁ Jweai‘ie institutions bit . |  From their very inception, the Rules enjoyed significant attention,

generally applicable i o 4 :
icable FR T s T TR ’ s :
‘ ‘ in‘ g Sj a mﬂ,’y ‘ ‘ ’ Q sarticularly among the world criminological and prison administration com-

R iaﬂa}r?’eeaS‘gﬂﬁd problems nas inter. - mgnity. That interest appears to have both broadened and expanded in recent

| CmaSi_ng?y;m@Qﬁ@d a5 4 generally } ears The Fourth United Nations Congress on Prevention of Crime and Treat-
3 e Can% mt of Offendérs (Kyoto, 1970) recommended, among other things, that the

}‘5?@:&9 éanq yegtx‘laﬁon {Rule 9k if;ited Natidns social defense program be given appropriate means to under-

clothing 3 . ' v b : . :
g and per.snna} bygiene facilities (Rules fake research on implementatio and to develop technical assistance for the

Te 21): en ‘, . ,
ST medical examinations and qualifid . promotion of the Ruies, and that a special working group be set up to

S 3L every Snstituiinn e v ing imple-
COrporal PUN Shinent "3 g o "nyvins}:]tuﬁgn“,(gme‘s‘22}; r encouraging imple
: : Tished

| ’ requir&‘n’enﬁ& . The Rules, for ex
fccpancy with adequate spa |

clean apg Proper bedding

Ty . .

TIS) daily exercise (py
medical ang

denta} sServy

- Vice ) )

truel banning of " “avaluate the intevnational needs and future actions fo

» Inhuman and, degrading Punishments® (Rule 3l -, Bentation of the Rules, The Working Group of Experts was indeed estab

e « in 1972 and Columbus, Ohio in 1974)

noti f
e of offense, thoruug

Inmate’

h-investigaed : E

-1gati . Y T S . ' ‘ «

" O, and opportunity ¢ _° and has met on two occasions (New Yor
: b

1 discip] | o present the
‘ 133 i r e 3 R = [ fq : ; .y
T proceedings {Rule 32); guarantyof = - and the “implementation research" mandate is reflected

. withom‘; Cehse o g NPT s v . Lol s ' 2
| Sorship, to the central prison adminis- |~ ;1974 questionnaive survey in preparation for the Fifth Congress:

». Or other pro YRR Vo o .
. oper g ; . G T OE Th = Fireh Coi s was change - L
HharHies {hute W om0 theT2§n§3§§n°§osgﬁn{f};§§haﬁﬁ."ggﬁsﬁm lwer?e unnge to arrive at a mutually ac
o i ,ceptable contract on hosting the meeting. o
Bt
'm ’ 1 i ,
? ¥ &
§
s s ) 5
,’ h ° 5 1“_% ‘
pRe, S e e e

e

Adopted cancurrently with y, ; " proyision of aftercare services to assist in community rejntegration (Rule 81):

in the UN Secretariat's
(Torantq, 1975)

d to Geneva at a late date, after

*

o

i~
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When approved by the Emnmm and 3o

Mini
inimum; Ru]es becamm an off:c:any endors&d

United Natmns
. The Counci ! resolution ﬁa?leﬁ the attention of
nember gy,

ments to the Rules
and recarmze.ndad that { i) favorable considerati
ation begua

the admmzstratmn of Penal institutiy,
the widest passinle pubTicity for ¢y

to theip adoption and app’hcatian in

{i1) gavernments arrange for
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the Geﬂera} Assembly itself never took *be

AbCord |
mgl.v at the 1970 Foupth tm Congress in Kyoto thare

naﬁions 9 and the Rules might well Be considered for addition to this group.
0& the other hand, there was ambivalence about whether more formal status

‘ in internat1ona1 Taw would best achjeve the end goal of the Rules -- actual
";e aq§pt1on and recognition in the pena‘ laws of member governments.

The 1970 Congress dealt w1th this dilemma by mandating further study

af the problem and authorizing the establishment of a working group of

" experts to consider, among other things, the desirabiiity of a reorganiza-

O

; tﬁon of the Standard Minimum Rules to include a refined statement of basic

" principles “"which might form an international convention."10 The Fourth

|
L

54,‘; Cangress did, however, take a positive and useful action in recommerding
e

@-‘ =1mat the General Assemb]y itself “should adopt a reso]ut1on approving the

atandard Minimum Rules and recommending their 1mp]ementat10n to member

states " Th1s was in fact responded to w;th reasonahle promptness in two

Genera] Assembly reso?ut1ons {although it has been observed that neither

,gt;s“s“amounts to a clear "adoption" of the Rules). In 1971 the General Assembly
l?? ,f exp11c1t1y invited fhe attent1on of member states to the Standard Minimum
Esfp Ru1es and recommended

?1‘A; é u ", . ..that they shall be effectively 1mp1emented in the
PR ‘ adminlstrat1on of penal and correctional institutions and that

ety - favorable consideration shail be given to their=in??rpﬂratlon

P 7°? in national legislation." [Resolution 2858 (XXVI)]
S“ly“ In 1973, having received the veport of the Working Group of Experts authOPTZEd

at the Fourth Congress and expressing its contipuing concern and 1nterest

ﬁthe General Assembly recommended ,

© w_ . that Member States should make all possvb]e efforts to
1mp?ement the Standard Minimum Rutes for the Treatment of

che T Offenders in the administration of penal and correctional in-

stitutions and take  the Rules into account in the fgam1ng of

natJonal 1egwslat1on " TResolution 3144 (XXVIII)]
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indicated that new prison Yaws or regulations enacted since inceptionof |

he Rules in 1955 pad actually "been influenced” By the Rules, Based o

ocumentary or textual support of their assertions, it appears that

perhap
half of tj i

substantial inccrporati{)ﬁ ¥ the Rlﬂﬁs or sfgﬂificaﬂt parts thEreuf]S ing
rew law or regulati ' a1 ey . A
gulation. Thus, the 1958 Matienal Prison Law in Argenting ig

q . o : |
1967 Federal Prison Service Law expressly cite the Rules in their preabie |

a8 inci nos i s ; X :
Frinciples taken into account in their respective fowmulations., In

Chi i ' »
{hile, the Regula‘twn on Fundamental Standards for the Application of 3
National Prison Policy,

ST

signed in 1965, state that the Btandard Minimam

rRules b Sk Y s s . ;
ave sufficient yal:dlty to justify their entire embodiment in Chileas§

Juridgical ; . —
standards. The revised and consolidated French Code of Criminl

Procedure (1 ; e .
ure (1957 recited that fts chapter on procedures for execution of

penalti ' i |
€S was bropdly inspired by the Standard Minimum Rules and South
Africa not only indicated that

£

its revised Prisons Act (1959} and Prison

Requiati . ¥
guiations {1965) were based on or taken from the Standard Minimum

Rules, but ~ , , -
UL were so drafted as to reflect the format ﬁf the Rules.!9 Severd|
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7ported that many of the Rules were taken into accowntin .
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formi but it has been difficult ‘to measure the exact extent of con- ¢
Ormity in man ) S e
ier & Y of these cases and no analysis of this.kind has yet appearet’ ¢ %
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Nations or other criminological research auspices. i
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This ambiva | . o
Wivalence ang tncertainty about the actuml infiuence of the .

! new pena legistation and directives was compounded in the 1973 L [gai{ﬂicity but Tittle else was heard from the Pennsylvania action until late

4 . 259

b 0
i
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a5 and the executive regulations had been influenced by the Rules.' How-

! &

i
Qg%%, explanatory commentary was largely barren.in the citation of actual

insﬁances or circumstances of adoption or inclusion (perhaps a fault of the

s g -8 nats A ' , . . . :
1s group (6-8 natiens) could demonStrate a clear Vinkage withzg| ~ ° uestiomnaire format) and only one country, Israel, expressly reported

| thag parts of its prison regulations are a literal translation of the Stand-
ey B .

i . , <3 .
jbdiMinimum Rules (again without illustrative commentary).20 Observation and

ana?ysis of responses from correctional systems in the 50 states of the

1N

'5Hni§ed States show a_strong‘tendency to cite the Rules as an in?]uence in

"; pre?ailing 1egislation simply because'they match the spirit and content of

°'110¢a1 legislation even where it was clear that there was no direct influence

£
agﬁsihe enactment of correctional codes. Thus, a third of the states in the

~=,~%aited States reported such a legislative connection where it was evident that
a . B »

- ‘ i"x(’ . - .
. in many instances there was ignorance of the content (or even existence) of

@*<§ Rules as such and the response was meant to indicate fhat local legisla-

° fipn in fact embodied much of the Rules' content.?2!

‘@ThézMove Toward Explicf%»AdoBtion by Correctional Systems
: !ﬁfthe United States. '

In 1971, representing a unique step within the American correctinnal

g, 20

i s?Stems, the Standard~Minimum£Ru]es were explicitly adopted as a "Bill of
Rights" for prisoners in state institutions in Pennsylvania and then

'féﬁfﬁmulgated,as an'Administratiye“Directig@ by the State's Bureau ¢f Correc-

‘itiéns (No. 13C-ADM-001). This step attracted some immediate national

°1ﬂ%4 when a group of pioneering'States -~ possibly stimulated by the 1974

- sé%vey,”the coming Fif%h'ﬁongress*(first on the North American continent)*

¥ 75 noted on page 5, the Congress site was ultimately changed from Toronto
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» advocacy of several matignal erganizations concerned with comc

Jation. It is
f the natjon's priscn popu

u1th perhaps °20% o

ﬁystems dealing

tzaqa? reforn--preceeded to formally adeps

“ayxecutive
' felt free to take the “execu
and endovse the Rules ﬂn’thmrsta ~~bﬂg11eved that important state SyStGmS e

' Systems, Such action has thus

n %o Qenrsv}wan}a

Execurive Orders aé

tlonaI norms
tment<3s the interna
far been taken by fi?e states in 1‘~°'5‘$egu1at1on“ approach and express their comm1

4 survey re-
s Serretary General s 197
hoiﬁﬁmw (ﬂ the

@f the Rules for

= e with most of the
ing the Ru%es have been signed by the Governors 55% " Qea]ed to such states that they are a1ready in Ezzpl;::: e
of South aarazwna {Novezber, 1974}, Dhjo {ttovezber, 1974, and Minnesota jrﬂf”: n?u]es and that the Rules remain a vital ani ;;i\y Covere; s 1) st O
{Becenber, 1974}, 1n cannecticut, the Rules were adopted by the Council of sd_ o Rules were at least consistent with, if no iy o o
Lorrections apd then incorporated as & prearhble to the Administrative ﬁnv& ?;.  ;ﬁ1at]0n and directives, it appeared that adop 3 tens1ve s s ex1st1ng
tives'sf the Department af Carrectzeﬁs {fioverber, 1824). In Dinois {where ’ ,d1ff1cu1ty and trouble of new 1eg1slat10n or ex
the least
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formal action was taken},
anncunced adap
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the State Director of Cmrrectwm simply

tion of the Rules by ‘the Aduit ﬁnvzsfen of the Eepartmentofﬁwk/,~ wékules Reformutation by the Council of Europe
general office memorandun to al) wardens {Noverber, 1974).2 |

.vpr1son regulations.
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thus far are excellent models 2;' enactmentsa an 1nterest1ng develnpment from Europe
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the Uy Secretariat,
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gresses, tha
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., the responsible parties
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have aboided amendatory action o
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-8, ,\\the Enmpeaa; Rules) in %pe penal

codes of ?G”ﬁci? states,
. n Rules in ~
the volve numerous amendments and refinements to
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Trééuirekthat prisoners be ‘invoived in the drawing up of their individual

freétment programs (Rule 67). To the'oyd}rule on inspection of penal insti-

: gugions {Rule 55) has been added a new measure providing for protection of

prjsoners rights through a control gutside the prison administration

"o (judicial authority or other duly constituted visiting body). Communication

[
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Sta inj
ndard Minfmug Rules, ranging

3 F RPN
TR oy {;’r

o from sing¥ word substitutions to
OV]STOHS k
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apparently developed with great care. lene-

theless, ¢
ing and f
n{r@t of

SC that the Rules have been retained fntact

vhere ig ng k
1S 00 dpyhy that the %umpe

re eagij
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Human Gignity L Such. He
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thay an Rules are an-adaptation -- and

W provisions establish respect for
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73S a Wi Principle of <on
Clenbifig | iment
tific ggpemmentation Wit

(Rule 27y .44
), call for more communication and coopera-

“eoTtons ; e
”e»tjve Bunishmens h prisoners {Rule 22), proscribe

tion betwadn:
En‘categorie
=N 50
/’ F staff iy treatment of prisoners (Rule 51), and

D

Finement (Rule 6), prohibit injurics

iy

o

between prisoners and staff is to be facilitated to cope with tensions and

e ‘ts;%ure prisoner acceptance of treatment programs (Rule 60). Thus, it can

- .

?seen that European Rules address some of the more sensitive issues of

Secent years. Elements of “obsolescepce” are also dealt with, ranging from

o

. updating textural references on access to media from "wireless transmis-

o

s g

‘sions" to “radio or television," qualifying the older strict rules on
:;iépamtion of women and men and male/female staff (Rules 8 and 53) and
aﬁandoning the largely imprdctical privilege of untried prisoners bring-
‘fng in food at their oun expense (Rule 88).

There seem to be no plans for the Council of Europe to seek the

écunvention“ status for the Rules that the United Nations has largely avoided.

%

” ﬂowever, the Council of Europe has effectuated and is administering the

ftfuropean Convention on Human Rights.zsyregiona]1y enforceable through the

2

. /.= dual mechanisms of the European Commission on Human Rights and the European

‘Etourt of Human Rights. Nearly half of all individual applications for protec-

‘ j‘tion or help thereunder emapate from detained or jncarcerated persons. Thus, the

~ Council is developing a substantial jurisprudence relating to the treat-

. (; ment of incarcerated individuals (see p. 30, infra) and, although keyed to

2o

. 3
TR M it

‘ specific guarantees of the Human Rights Convention (freedom of religion,

e,

correspondence, legal assistance, etc.), it may well be that the European
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. rule inquiry on the status of implementation.
’ écrégysﬁess of legal status and statutory or regulatory prescription, the

" a given nation's correctional institutions. ’

f ’ sianﬁive rules have been traditionally divided,
o “1nﬁf§mented," “partially implemented," “recognized in principle" &1though

~
o
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i“ﬂwitﬂdfﬂations Surveys
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The 1967 and 1974 United Nations surveys, both included a rule-by-
The object was to determine,

”:’Vbxﬁaat?to which the Standard Minimum Rules were actually being followed in

U

. The 1974 questionnaire was the most extensive, asking respondent .

* fations to indicate, as to each of the 30 clusters into which the 88 sub-

26 whether these were fully

hdﬁ,ﬂmplementgd)or "not implemented.” Some 62 member governments responded
° :

. to"the survey (approximately 45% of the total UN membership), thereby pro-
’uﬁfggﬁg the most comprehensive review to date and a reasonably accurate picture,
g ;tcféast in terms of prison administration perceptions, of the status

'.’“ of . aorld implementation of the Rules.

Regarding the de fgcto 1mp1enentat1on of specific rules, the sufvey

responses indicated that more than 70% of the total replies were in the

- Nevertheless, it appeared that some of the most

“fu}ly implemented" area.

1ap@rtant Rules were being Jeast effectively implemented. The chart on the
app@site page offers a composite summary of the member state responses,.

b&QEd on 58 usable questionnaires from the 62 responding nations.?7 It will «
be noted that signif:cant]y’1ess than full implementation was reported for O

th& Rules on accommodation and living conditions (50%), separation of categor-

‘ta (62%)» medical services (65%), discipline and ‘punishment (65%), 1n5t1°Ut‘°"a]o
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: W S TR * {321 19 |5 P :
| - §§ ?2’ ig F ] = Qatﬁéories) in virtually all countries.2® Note should also be taken of .
- 1 2 5 : o
WaE o ”""——u-ve.( tiﬁn . .
YT ATERT m&%ﬂm sl s | : 'e»eral areas where non-implementation or partial implementation were the . e
s ECE ‘
Qg 3 g L ; ’*‘eszﬂt of conscious policy and departure from the Rules rather than incapacity. o
ei] 25 13 112 ;
"y . 1 3013 1 22 ?DV‘ examme, some Eastern European-countries reported that the individual {
UESTIONNAIRE RESPONDEN g, o
T 2T UADENTS -J(“EH system had been abolished [advocated in Rule 9(1) and 86] in favor of |
f‘i_ur ) Fi,}j Q- . o
Banra:g iinland gtah‘f N@may S C ther deswabﬂrty, from a resomahzatwn standpoint, of having several o
Belgiyp Frarce amafea \ , Sweden :
3“’?‘"“‘ {;em’a" Rep. ﬁg,ﬁag gﬁ&imﬂ ?gg;}agnﬁrab Rep. 9‘9?”:507\5 in one cell or dormitory (the latter being recognized by the UN
Feiorussian g &rman Fe R Ph ' 2 g
Ei?"]“éa o g;gg‘;i . - gg;gg Arab Pn;éégpines g:‘ggad and Tobago - Rzﬂes) 30 From this same area, doubts were expressed about the provision
; . dla ra ep. Port Al v
; Coly Haitj Luxe riugal USSR
a Costgb;%?c Hur:g;ri, z‘a‘!agg?: f Wfﬁanm g;rajngan SSR | 50*‘ -appointment of religious representatwes for prisoners (Rule 41) where o
Cyprys ICeland Naurftius ingagmm United Kingdom . f e
Denmarg Irag Bexicq g , United States vood :1c1a1 state policy prohibits governmental intervention or sanction o
Egypt Ireland Netherlands g*‘i Lanka Upper Volta ¢ : ' '
ey Israei New Zealand sggi?jand ° ;-Uvﬁg?]avia this kind.3! Several nations indicated a conscious departure from the L
24 Fes amhia P ’
DG i - foin A H @
CUENL R/SOUF g 36/5 Sgcreta iat Horkmq P isahle in tabulation j Ru}e Pemntmg punishment by restricted diet when medically supervised ;
P. 120.2 aner on Fif el — : : .
1 (1975), th Cg“q“ess Agenda Ttem 4, oo {Rﬂe 27) 1nd1cat1ng that this mode of punishment is not: recognized in any T
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or example, ;’mgmmgz‘iag of juveniles with adyis
bringing taggther ywtﬁfu‘& ¢ffenders ang adult; in

Prerelease activities. joi ,
es; and Joint treatment programs for inmates of both

»:"‘. &S We e pg 3 y

were glsg not uncomnon,

I special ci rcumstances,

use.c  in dealy i1
g with prisoners awaiting trial, many countries have felt

the need to abandon or restrict the optiens

{Rules 87 and 1) for inmates &

#rocure food or use ¢ ices o
use the services of personal doctors at their oun expense,
; o ’

In terms of ¢ ,
°f obstacles to fuller implementation of the Rules. the 1974

survey confirmed t i
he same impediments that have been operative since initial

adoption in
1985, These are not difficult o recegnize and may be

’ | place
four basic Categories -- gaps in o

| iegxslaﬁve authorization, inadequate
ovei 5 ' , ”
- rerowding and othap shortages in accommodation

nd personnel problems (training, number,

in

financiaj resgurces,

Capacity,

e prompacts 1. e ’ supervisipn and skills),
o or alleviation of these difficulties in a Voﬂi“ f inui
financial stress, resourc " o o

cervices o © scarcity, and demand for expanding govermment
0 not : |
) present ap ehcouraging picture for the future. Indeed, it
#3319 to note the : | | . )
e it4 q
fo even the maet . ! ?étenSIty of the continuing struggle for adherence
a31c principles of fumane custody and treatment

. } _ 2 : 3 -

€re is the gontinged presenc

Physical; treatmen

On the one
o e of severe overcrowding which taxes
g moral capabilits
pabilities to the utmost in prison adminis-

. .
o 8 major feature ip the low 503
and prompted 20 Countries to ’

tration.  (This Wa

compliance response for
Indicatg the inability to cémply in
standard for pretrial prisoners under

o ' ) ’
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area of discipline and punishment, recent developments offer cause for

pessimism.
The Rules have always included a cl

grading punishment" for disciplinary action or offenses,
This is perhaps the most basic

ear prohibition against “cruel,

inhuman and de

including corporal punishment {Rule 31).

uwhyman rights" guaréntee within the Rules charter, relating as it does to

the inviolability of the individual's person rand. spirit. Yet, four nations

openly admitted to use of corporal punishment for disciplinary offenses in

35 pyen more disturbing have been other jndications of the
jtutions.

the 1974 survey.
continuing vitality of cruel and iphuman treatment in detention inst

In late 1974, reacting to reports of extreme and shocking abuses in the

detention facilities of two natioms, the UN General Assembly approved the

iorture. resolution” [N0. 3218 (XX1X)1. This dealt with both police and

penal practices and, in the latter area, expressly requested the coming Fifth

UN Congress in its agenda item on the standard Minimum Rules to include an

elaboration of “rules for the protection of all persons subjected 10 7
¥

i ] inhuman
form of detention or imprisonment against tovture and other criet. ‘

,, | bly's
or degrading punishment" and to report the results to the senersl P

N 60's,
Thirtieth Session commencing in late 1975, Mso, as Tete 3% 12 B

L h cruel
judicial decisions in the United States were obliged to confront Sue

. L . al system
and inhuman conditions in the relatively sophfsticated fnericat P

coy 30
' L s tality.
as "strip cells," extended solitary confinement , and offictsl

Rules Annex on Open Penal Institutions
on the Standard Minimum

Rules, the Ynited

Concurrent with its action |
’ proved an annex to the Rules

Nations Economic and Social Council also ap




[ —
] : o .
N ) , : T o e commum“ty corrections programs ancf cozn:::;:y
,_“_gi N | : 1 S m gfowing world interest 1 . 19 It is to be hoped that the
’ ; centaining thaaomendations on _Open Instigggj_gg_s_ﬁ? fOpen institutions wre E,E—:ment alternatives §nd linkages. jon {also reflected in the Open In-
> defined ag facilities ’”charecﬁter‘ized by the absence of material or Physica iE f r:;é;s mandate for Rules d‘ta Conec?zo greater attention to the Annex
Precautions against escape (such gg valls, Tocks, bars, armad or ather ‘ e z:iti;m"s Annex) will be translated in
special security uards) and by 4 System based on self discipline and fhe , ;nb *he future.
inmate's sense of responsibility toward the group in "“*'}ﬁ?h he Tyes. " | RS ,
The nine re!x;;;mryendatinrns Presented endorsed the open institution "ag o ﬂ | S e i
important step in the development of modern prison systems," recormended its ! .
extension, angd offered a pumber of 9uidelines and principles for their ! E °
successfu:l administratjgp These were in additien to the Standard Hinimm W
Rules, which by definitionsere to be applicable “go all categories of * Y
| ‘ Prisoners” (at Teast as tq Part I),L;and therefore were also meant to govern L
S open in's.titkut:ions,38 : = « .
V Unfortunately, yy Secretariat and other research gfforts have never S
Sought in apy S19nIficant vay to probe the extent of world compl{ance with ‘
the Open Institutigns Annex apg querias o‘ﬁ’ this subject were not incorporated g y
n the earligp yy Surveys. It i true thm’: the principles of the annex %
| are frequently yeq¢ specific ang tjh’ds wore difficult ¢o measmze in temms o ’
of mplementat g than most of the Ru‘le‘s.‘ However, ”some of the Anmex °
Principles ape suff1c1ently SPecific for Sﬁrvey iﬁ%;es‘tigatioﬁr. e.g., whether E
Institutiong are independant insti tutinns ‘(R&Cﬁ‘ﬁmeﬂﬂatiﬁﬁmlx)' manner and jf": ;
Criteria for SE1ection of fnmapes zRecBmenda'tiea 19), puby ic mopefatmn’f‘ e :
degree of 9eographic isolatiop, work pm/grams; ”n‘umber‘bf inmates (Recommen- o 1
dation 1), ps 9ap in Information o, the ﬂtﬂ‘iéaﬁon.“ci%a}'acter“ﬁcs | 3 Z
and expansiop of open institutigng is part’:cular‘;y zjnfoy:tuii/ate;_)in/ view of ‘, .
Vo
wy R ¢ * Fa
B o =
- : : ) :
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el ‘ble to prisoners {i11) duly constituted and independent authorities
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me?{anting prior dis

;efnmental powers and authorities.41 It is the

olves, that are the focus of this section.

oisns and the functions and powers of vodies

T

. 4
- JeoPexd gty $A0%, 3 i *
g-dation from 25 selected countries well gistriliiod 4. ritt the world

bonsible for the pmtefﬁnn of prisoner Gua et

]

; d (iv) decisions that are %*éaz 1y enforceable in view of traditional
s, an ' :

1 ance of affected correctional agencies and prevailing divisions of
3 an LR ®

Jast two elements, com-

cussion of Rules implementation by penal adainistrations

' ir t irion® mechanisms has
The UNSORI 1974 survey of *mdependent sypervision” me 4

fded despite its selective character, an excellent picture of avatlable

ent yp yndependent fropm

B e ;
. ‘ ryahts, W Raned o oine
-, \prison administration to look after prisoners ma o

3

' 2 Ay te soienep of “indeprndent
o {UNSDRI inquiry established the gxistencs v fdd-rad -‘34 g of Mindeg
- P . sy Bngpey 18 &Esy,,:_“a,,:_ ant we
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‘ am fairness in disciplinary, class1ficat on, and other proceedmgs substantially
Courts are the authorities empowered with Safeguarding prisaners

. af;ectmg prisoner liberty, e. g., parole or probation revocation (14th : . : CE @T o , 7o
rights in countries such as Argentina, Belgium, Germany, Mexico, Port ’ oS
’ " ’ ' ~ o Y Xico, Portuga), 'Qe‘gm%dment) and freedom to correspond express views, have access to the press ‘ b .
Spain, Yugoslavia and Poland. Their supervision may be accomplished by . : ' L

. and Titerature, and practice religipus belief (lIst Amen‘dment).46

‘ug

mearis of special courts (e.g., "courts for the enforcemznt of i L . ‘
s ' punishment" in Hundreds of appe‘ﬂate court decisions now define the foregoing areas of

Poland and "courts for the execution of sentences” -in Portugal), or specific

‘ ,pﬂsoner rights and this has all happened without “the des1gnat10n as in other ' ) _ R -
supervisory powers may be granted by law to the presidents or designated 7

i . T l ) . ‘ : r.’f
cqntmes of special courts to deal with prison regulation and cases and - L c
Jjudges of trial and other courts (e.g., Yugoslavia, Germany, A i :
(e.g., Yug * ¥, Argentina and éghout faderal legislation establishing substantive codes of prisoner rights. K
Mexico).  Somewhat similar to the iast aiterhative is the designation ; ; : = L I
’ gnation of 1% enabling mechanism for this judicial “explosion® in assumption of respon- = SR
special "supervisory judges" to oversee the imposition of penalties and ' '

:s;‘rizéﬂity for prisoner treatment abuses has been (i) an abandonment, Jargely |
release procedures, and to visit pri i of . . ) :

P nd to visit prisons and hear c?mp'la.nts to assure that yrfuntary, of a prior "hands off" doctrine under which the courts were unwill- : N L&.
enal conditions and procedure i ’ i 4 : .. . L. ' é
P P > confonn to existing Tawand regulations img. to measure the actions of cor‘rect‘ional administrators against principles

(e.g., the Italjan quidice de sorveghanza and the French juge d'application -

.5 | ot }gonshtutlona] right, and (ii) utilization by prisoners of the federal ! '

des peines STt .

des peines). £i:41 Rights Act of 1871 (28 U.S. Code, S. 1983) under which they could sue % e
Special note should be taken ~f the manner im which a comprehensive |, % e o

| th federal courts for prohibitory relief and damages with respect to mis- T

Jurisprudence of prij i antie 1 i . s s
Prsaners rights guarannes has evolved in the past decode -?m*stment violating their Constitutional rights. While far from sufficient

from the application b i e Uni 1 f tu- : ; ' B
pp n by Federal Courts in the United States of the Constitu ¢ Femedy the deepening problems of American prisons in the 1960'¢ and

tional guaranti 3 nga Y i , ) . : .
g 1es of the American "Bi11 of Rights" as applied to the states .169's and no substitute for special legislative guaranties and qrievance/ , A ‘

(u.s. Constitumton, Amds, I- ; 1 T3 -
I-X, and Ands.XIV). Under these provisions, courls | uoction machinery, this unusual development demonstrates yet another form

Qa b

have intervened to enforc i i n " e
e prisoner rights ¢f access to courts, counse] and L@é‘"‘ Jud1c1al protection, at Jeast under federal const1tufmna1 systems such

Sy

Be v

Teqal material : : . itig v, R d
¢ # (14 Anendrent), relief from cruel and inhunan condition i broyai) iy the United States. It should be noted that ‘this process of 7 ~
Qi i 1 o . . p o
confinement. ranging from corporal punishment through extreme deprivations |{wZnsive Titigation, both at state and federal levels, and vty increasing |
¥ food, shelter and amenities of 15 - : is- 0 » S ’
menities of life (8th Amendment), freedom from dis i g]vement by the nation's Supreme Court, 47 continues in the effort to estab o S .
trumnatory treatment on grounds of race, religion or other unreasonable ﬁ:‘ the bounds and contours of prisoner entitlement within Ameri¢an penai L s )
classification (Ist and 14th Amendments), violation of pmged‘ura] reqularity | iems , , ‘ o | (
,‘\ .. @ =
¢ L . ) ), H 7 r P
o : : ‘ al ﬁ
X ,ﬁ?:' ) E é E
O\ ! ' |
z(w\ ! e ' .
' fis = i , o -’ i
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Non-dudi'ci al Mechanisms

As regards non-judicial enforcement mechanisms, it has been suggest
H

that three main types of authorities can be identified, i.e., (4) civil

liberties bureaus, (ii) superwsory and visiting boards or Justices, ang
(iii) the ombudsman. %8 Sometmes one or more of these entities operate
side-by-side" and usually azs an additional resource to establisheg Judiciy

machinery. Normally, they are not empowered to redress specific violation

s 1
jngspgre. They may include attorney general personnel, judges, local

’ates and justices of the peace, as well as ‘government admmstratwe
"H]s. In Israel, citizens representing vo!untary societies ant{somal

rker* can be appointed. Similar functions are discharged in Great Britain

by hogsds of visitors appointed by the Home Department Secretary. “Supervisory

18

’k“’“ in Austria and Netherlands, ’ along with "administrative

omm it

of prisoner treatment guarantees. That is,

their decisions are not binding

"/‘ > /' » - » 3 K] -
ees” in Switzerland and Belgium, have similar responsibilities but

B’

on the penal administration and thejr /@uthori‘ty is limited to making recen

mendations and exposing problems and injastices for the prison authority

the ministry of justice, the public, the legislature, or appropriate quver

mental and political leaders.

The Civil Liberties Bureau is a fﬁnc¢ioning m:gan of the Ministry of

Justice in Japan with a central staff, over 250 off;ces across the nation,

and a syst
ystem of volunteer workers {“Civil Lzbert:es Commissioners™) empoer;

to in
vestigate, collect mformatmn and prunde warnings. and advice on all

aElr

Owers

dvist

ns;’%‘tacv‘

Dproac

/
omposition varies as well as local divisions of jurisdiction. The
of these supervisory and visiting groups may range from visits and

tions, to prijoner interviews and hearings, and even certain disciplinary

ad e@rgency suspension powers (e.g., Great Britain) although the basic

y role (first to the penal administration and then to official report-

g bodies on uncorrected violations or deficiencies) remain the dominant

h and mode of attion.>0

A :

fie Ombudsman

types
types of infringement of human rights, wnmn n:s annual caseload {over

10,000 qr: (] |
7Y arievances and 250,000 requests for advice), alleged violations i
Yuman rights are

e

-

tional institutions,

schood utharities,

police, and administrative agency personnel and the
w1 ot Srispnepg |
°NErs riahts cases appears to be rather mode’stfw '}’i”"‘“

| ol
Viciting Jisbices ¢
i 25 or "officiyl visitors" are the designated aut“”ti?““

St )Fﬂ‘q 1€ ]n“ Drlgorpr
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sometimes addressed to acts of officials of correc- b inye

However, it also deals with other public officiale wpe ;
Emsl

L9 3 :
reatment matters in Australia, Israel, benya and W”S

el

The parliamentary ombudsman has for many years taken an active role

Son cases and complaints. Generally vested "“th “nreStNCtEd powers

2stigate wrong-doing by courts and administrative agenmes‘. the ombuds-

Sowers derive from his ability to expose, complain and draw official,

gislitive and public attention to abuses of authority and violation of

rs rights. Although, as in Sweden, there are explicit powers to

Jrosecutwn of criminal proceedings and disciplinary proceedings
L competent authority (as well as advice, admonitions. and suggestions
Inge in law), the ombudsmap's office may not itself change an adminis-
> requlation or order an official to change a decision or otherwise

trie in an administrative procedure.
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Orbudsmen s | |
ystegs are operative in all the Scandinavian countriec.’ |
TIES~ bt

Sweden (re
(responsitle for original creation of the office in its 1809
tation), Denmark d Fi k | | o
. Norway and Finland. Sinilar suthorities also exist
in

Great Britai 4 ol ,
in, Canada, Guyana, and Israel. By and large, the attenti
: ention of

ombudstan systems to prisoners rights and ;:reatment problexs appears t
modest. Reports indicate that the Papish, Nnmeg%an and Scandinavian a
Omlfudsmen ‘spendﬂl about 5% to 10% of their time on cozplaints relating to
prisoners (e.g., 280 such cases in 1873 for Sweden and 51 in 1972 fof

Denmark). Im Fi ‘
inland, where the Orbudsman®s jurisdiction is limited to the

prisons and military fi . .
¢ forces, some 25% of 51 :
. 25% of the cases™  have cencerned deten |

tion faciliti v
ties. Recently, ombudsman systems have arisen in the United
States, both i : '
R nde - cass
pendent from and within correctional systens {in the latter

case usually 1 o
¥ independent from lecal prison directors and reporting to the

system nead). Thi
is has been the case in Hinnesota, Ohio, Connecticut, South

farolina and Oregon.

dealtr with b 3 W _
y such correctiona¥ mhudswen, already well beyend the aurbers |

orieg for scandi
inavia
n systers {e, 9., over 00 annually ie Hinnesata for

S twarn RD
(B ttoN

YRS ‘_;h”} for l
or 1973 and nearly 300 for Connecticut in 19747751

paAre Fri}-n the ]- -
CAREE T | 1}!‘] . - - -
ted descriptive material on Scandinavian cases, thit¥

dverican ombud
=N ompudsmen ha
ndle much the same level and kinds of individual ot

;}Lgl vlnd bEc“\ a6
e equall
y involved in general penal systen deficiencies

Gnt A brgad
scale Lhapges & Vnraa.edures?g

- "
Craogras
LUr3sy and Frenqcn wanseil 9 'ttat

't i some
= somewhdt diffic, .
ficult to classify these institutions within th

BOSIEETS. 3 3
L TR S

AR i

s ‘itiml a

Somewhat noteworthy is the volume of corplaints beirg |

“igotech in 1779, which subsequently acquired

P &ﬁvi?ing on all government bills, decrees and regul

Lategorizati
on of it :
nor-judicial mechanisms but they merit mention &

Fonesamiries e e
&Y

1

dministrative or quasi—ae‘h‘ﬁnistmtive machanisms for mon{toring

smging prisoner guaranties. The Soviet Procuracy is a pecu]iaﬂy

im authority invested with “supreme supervisory power to ensure strict
, é B
gruﬂce of the law" by all administrative bodies as well as officials and

'mw (USSR Constitution Article 113). The Procuracy 1s an organization

b g
«ag;pmimately 6,000 persons directed by the Procurator General of the

: ﬁ* T e institution is found in other socialist countries such as Romania,

!m. Vugoslavia, and the People's Republic of China. In the Soviet Union

i”muracy has the duty to pmtest “{1legal acts
ants and written explanations

" to higner adﬂinistm—

e luthority, to vequire production of documa

il w s%ubmt "proposais" to administrative agencies (which must be considered)

o e:hmges in reguiations to achieve confomity with the law. Criminal,

nisérative and disciplinary proceedings may also be initiated. Compiaint:‘s

8 ¢
I
k-3
¥

f«a«m prisoners must be considered within one month, decizions must be rendered

5

}wfting. and the prisoner may appeal to the ‘procurator. Complaints by
}

nvicied persons to the procurator miist be forwarded within 24 hours. 53

i .
. jatistics on the actual use of the Procuracy by prisoners do not appear to

' gsza‘:i?able.
" “’he French Conseil d'Etat ‘§s another advisory office,
jurisdiction, m addition

ations; to adjudicate

created by

iinisirative cases. In the context of the Standard Minimum Rules, the 3

?nseﬁfhas authority to pass upon the legality of the administrative acts

u’iheyé relate to htman rights, including those

parti culaply relevant to

D

/4




Prison situations (e.g., cruel and inhuman punishmant, Treedon o

. f though,
conscience and religion}. This would intlude the power to demy

d statgy

of the grounds for ap administrative decision and requiring authorities 4]

Pay compensation for damages caused by “personal fault or negligence i

k
the Procuracy, data on the Conseil's specific invelvement with prison

matters does not appear to be readily ‘available.

European Human Rights Lonvention

In previous discussion of the European Standard Hinimum Rules, refy
) J

ence was made to the European Convention on Human Rights.

The European (x
mission on Human Rights and the European Court of Human Rig

Created by the Convention, stand out as a unique multinational enforcent

mechanism for prisoner treatment complaints to the ext
Convention,

hts, uhich wn

ent encompassed by

This enforcement machinery has, in fact, been quite active i

Fespect to detainees {uho form g major proportion of cemplainants). (o

Sidering that only 127 of 6,847 fndividual petitions from 1955-1974 yer |

declared adnissabie, Tt s evident that the average prisoner (or free cit
that matter) cannot look to the Convention as a source of personal relid,

Nevertheless tmportant cases have been heard and disposed of by the Cones

apparatus and significant definition has taken place of prisener complaiﬂ!:

issues cognizaple under the Convention. In the former area, the Commissiy

effected friendly settlements, inc) uding new governtent reguiftory resw
h cases’ involving allegations of inhuman and degrading treatment in dele
[

[ﬂ"%, 38 Coll. Dec. 18 (1972)] and denjal of right ot
sult with Counsel in 3 ¢y

Vil suit against the prison administration [k
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