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Women's Rights in Africa 

' .. 
The subject of women's rights in Africa is a 'very broad 

'. ~ 

one. It cannot be dilSA·lssed adequately within the iconfin~s 
'0' " 

of thia paper. However as the world celebrates 1975as the 

International Women's Year, it is only apprQprit".te that 

att~ntipn should be di;'awn to the existing status of'the 

African women. To that end this paper will focus on the 

/( educational," economic, social and political rights of the 

African Woman, .in independent Sub-Saha-ran Africa. 

Educational 

,Educa~~on in a traditional African aqclety was· conceived 

of as af(ll:m ·of apprenticeship. The form of training that 

an individual ~ould under~o waS <!etermined at birth'by the 
1 . 

individual's ae:lt. Society assigned a role to be played by 

each Belt and the training that each individu.al receiv~d was 

in accord with that role. The woman was concevied of as a 

. =. 
homemaker. As t:!uch ahe was charged with the' duty, of e!lsuring 

the good health and'general welfare of the family, raising, 

children and supervising tP-? training of her da.ughters to 

assume a sill.'i.lilar role. 
o 

This ,period oftraiining usually ~asted 

untU puberty at which ,stage the aaughter would be ready'to 
r; 

I; 
marry ud aSGu.me her role 'as a woman m.ember of the society. 
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The introduction of formal education meant an upset in the 

equilibrhlln of the traditional apprentlceship: It therefore 

received a mixed response. Parents were enthusiastic about 
2 

their sons attending schools but not their daughters. Very 

few girlsit~ailed themselves of this opporturuty to attend 
,1',,: 

school while Tnany of those that commenced,school dropped o~t 

before completing. This reaction to formal education was 

accounted for by the Economic Commission for Africa as follows: 

liThe division of rural labor accounts in large part for the 

failure of girls to continue their educa.tion. or in fact. in 

1\ 
many cases to be enrolled at all. Young girls must help 

their mothers at home and on the farm; they carry water in 

smaller pots behind their mothers .•• Girls may be removed from 

school because of pregnancy or for early marriages. When 

family finances "for school fees are scarce.boya receive pre-
3 

ference. II c. 'i': 

The response of the.,African society towards formal education 

for girls has thus been unenthusiastic. It is not surprising .' 

that, with the exception of LEsotho, the women comprise the 
4 

majority of illiterates in Africa. Yet education is essential 

for the full participation in the development process. The 

'l'ailure of girls and Women to be educated leads to the mal,"ginal 

participation of women in devel')pment, inadequate qual;Jications 

for employment purposes; and perpetuates an inferior status 

of women to that of men. When women are educationally 
" 

I"'''-''""U 
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: 
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" 

~JJ 
..;:. 

'''''~ 

1 
,'c 

, incapacitated, no matter how Tnany rights they may be guaranteed 
\ 

~r their national constitutions and ~egiS1ation, such rights cannot 

be rei3-lized. Equal access by both girls andboys to education 

at a111evels must be ~~sured, Parents shouldl1be disc;ouraged 
5 

from withdrawing the~?=, daughters from school. 

Economic 

The role of the African woman in the family, of necessity 
(! 

made her an active person. The African woman is' engaged on 

farms, in :markets r cottage industries, brewing and baking, 
" 

Howevext the process of: economic development demands the 

(j 

transformation oftrad~"tional activities, reducing their 

rel<fttive importance, and introducing and expanding ne,,: 
6 

activities. The new activities dvmand a formal training, 

especially in t~e use o~ technology. As observed above, the 
c:'::_::;) 

traditional Africa~n WOTnan lacks such training and is thus 

excluded from those new economic activities. One finds in 

Africa today that the process o( economic development is 
" 

incr"easInglY ~quee20ing out the tradit~onal small-scalebus~ness 
'7 ' ,,' . 

woman. If in fact the ultimate purpose of development IS 

( 

to provide incxeasing opportunities to all people, and to 

ensure a more equitable distribution of income~"and wealth so 

as to promote::.3ocial jtf'Sl:ice and an efficient system of pro-

d · t' African states must recognize the significance of =l~, . D 

the traditional African wQTnan's contribution to the' ~conomy 

., .. 
.: 
" 

/ 

-' 

t: G 

'0 

o 

.'" (\ . 

0" 

II 

\ 
<I. 

o 



J 

'i', 

and the need to accord her equal attention wtcththat accorded 
(! 

formal and large -scale industries. As long as the. traditional 

sector of the economy\;ontinues to be overlooked by the Afri:can 

governments, the African woma.n, who comprises the lar.ge part 

of that sector, will be denied her right to participate fully 

in the economic development of her country. 

There are women who have beeMucluded in the modern 
\\ 
II ,',",r_ . 

sectors. Women in those'~Teas are not wel!tl'presented. It is 

said of this group: 

"Only among the educated are there good proportions of 

women workers. But when it comes to decision making, even 

these women lag far behind men. As increasing number 8 of 

menseekjobs, the outlook for women may be even less promisi'ng 
\ '.' 

\' 
o 

than at pre:~ent, since employers, including governments, appe~r 
8 

to prefer men. " 

9 
This problem is most acute for urban women, wh~re the vast 

majority is either illiterate or semiO-literate and therefore 

not qualified cor the jobs offered. Yet, life in towns mean$' , 
~:,,::.--

a struggle to obtain an incQme, Unless this situation is 

corrected, equality of opportunitles between men andwom~naltl 

provided by the constitutions of tlle African states may never 
10 _ tr 

.be ;'chieved. /-

~ 'fl 
j ~ 

"The extended famj;1y has served to perpetuate the low statua 

of women in certain waysr. A wife is expected to be Gubservient 
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to her husband, father-in-law. as, well as to relatives 

extending beyond the immediate fa~ily of the husband. 

She is expectea to Gont:-ibute to their n"!aterial welhbeing 

by giving them surplus crops, gen~ral Gare and financial help. 

She is not \~xpected to give such assi'~tance'~~ her own family. 
n 

especially in the parilineal societies. \I 

/) 

This "description of the African woman in the home high

lights the inferior sta~us of th~ woman, which attitude 

commences at brith. "In liThe M~ssing Half Woman 1975, \I the 
, . 

o 

'FAO Information Pivision observes the following: 

liThe birth of a female is oftenviewed as a disaster, 

but the birth ,.of a mal~ child is cause for joy in all 
• ¥ 

cultureds. "Certain cultures for example will sacrifice a 

lamb at the Birth of "a male. All the rites markin'g the , 

stages of li~f? stress the differepces betweeQ the .. sexes. And 
Y '-

these constraints are especially severe in many :rural societies. 
/' 

The female "child in these communities is prepared for 

l:'narriage f~om the very'beginning ,of het· life. Often she is 

lIpassed on" to her new" mast~:r by her father even before 
c .. 

puberty .. ), • Neither the girl nor her mother h:as any say in 
, 12 

the matte:t. II 

Conceived oras an i~el:ior being hy society, the African 
\~ '0 ~. 

" , 

wo~i:m grows up with.:a deep feeling of inferiority and i~com~ 

pe'tence. She assumes her role as she °finds it and has done 

" 

very little to change it. ,r At times she responds rather 
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13 
def.::nsively to any criticism of her trad~t1onal relet 

thereby encouraging the perpetuation of her inferior status. 

Formal education has opened -social activities outside.of 

the home and the family for the African women. In a numher of 

countries, African womert-~ in women's clubs for a variety 
14 ~. 

of activities. Informal training in new methods of cooking, 

housekeeping, crafts, etc. are provided, while at the .'Same 
'~""'\ 

time such organizatio~s provide a forum for exch~~ginJ!~ews 
• Ii? • 

rf·: ;,.. 

and ideas. The extension of these ol"ganizaticHl$' i.~:t:ne rural 

woman would be a means of realizing her right to,assaciate 

as she des~;res with other memberso! the society. 

Political 

In most African societies political leadership has been 
15' " 

the exclusive domain of men. Audrey!. Richards writes of 

East: Afri~an traditional systems! 

IIWithin eachtribe law and order is maintained, cases are 
,;:: ~ 

judged, taxes collected and agricultural and health cme .... ~hres 

enforced by traditional authorities who have been given new 

functions ,under the British administration. Th~:3e diffe3;"ent 

authorities vary in type. They include Icings with long !jnes ' 

of descent, princes, local rulers appointed to special posts 
o 

by their king or by the British gover~e~tl clan elders 

, 
1 

:l~' 
\ 
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~(l 0 
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j" ~ 

and district or village headmen, the latter often eelf;lcted C>11 ,,1' i 
the basis of hereditary deacent. ,c. The'highel'chiefs include !' .j 

a . j'~ 
men with a secondary and e'\te~oC'l!asi.onaUy a tulivel'~,t~ty edu~ation. "i) 1 
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Itichards made these coromentsin 1959 when Britain was 
ii' 

still a colonial power in East Africa. A similar situati'on 

was found tq exist among the Bemba of Zambia ando the Basllto of 

Botswana. The domination of the political arena by men 

seems to'h~ve operated in most African societies. Even in 

Dahomey where the traditional"African woman is said to have 
o 16 

played an active role tn the political life of her society. 

She £'Ssumed a SUDsel'vientposition; she was an observer or 

.. 
an 'Overseer. She was not actively involved. She was never 

the leader. 

Today, constitutionso! the various 4ftrican states 
17 

guarantee political rights to everyone irrespective of sex. 
• '> .1 :0 

One would'hope that more women could be politically involved. 

This has not b;en the case. '" There havebeen very few African 

women who have assumed this challenge~ M'any women still 

beli.eve that politics is a man's game. At a time when 

attempts would have been made fo"eradicate this attitllde, 
r.! " v 

the A;frican continent is witnessing ,a totally dlf£erentfl)rm 

of pollticalsysteni, namely 'the rUle oil the military. Under 

thiss;ystemt the political power that was ve'sted among the 
18 

people('bythe national consti.tution is tranferred to the 
o 

military by themili,tary. In most of these countdes; member-

ship in the military is exclusively limited to men. 
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Legal Appraisal of the Status of the 1,\fr~can Worrta.n 

The foregoing is briefassessement o(tne e~ti'8ting . 

situation of the African woman. It is not intended to be 

exhaustive but rather to provide a background on which 

to base a legal analysis and appraisal of the situation .. 

Constitutional Guarantees 

All independent African states incorp~rated into their ~ 
v 

constitutions the pr:~ciples of the Universal ,Decla~p:tion: 
19 

of Human Rights. The format and termino.lo1:Y of th~e . 

constitutions can be divid,'O)d into two groups (wit~ f.e¥ 

exceptions), namely the English-speaking anq t.he French-

speaking. 'r.ypical of the English-speaking countries' 

constitutions is the inclusion of a chapter on ~1J?rotection. 

of Fundamental Rights and Freedoms of the Individual. 11 i, 

ZO 
For exampleJ the 1969 Constitutiono! Kenya providet3undel' 

Chapter V! 

S 70: "Whereas every person in Kenya is entitled to the 

fundamental rights and freedoms of the individual. that 

is to saYJ the rightJwhatever his race, tribe, place of 

origin or residence or other local conneltiQn, political 

opinions, colour, creed or sex, butsubjecttQ respect £01' the 

rights and freedoms of others and fOr the public inte~e!1tf 

to each and all of the following, namely -,.. 

\ 
~ 

(a) life .• libe:z;;ty, security of the person and the 

protection of the law; 

(b) freedom of conscience . , of expression and of 

assembly and association; a11d 

(c) protection for the privacy of th(' home a11d other 

property and from deprivation of property without 

compensation.. 

The provisiol'lS of this chapter shallhav(, dfeet for the 
u 

purpose of affording protection to those rights and freedoms 

subject to such limitations of tha.t protection as are 

contained in those provisions, being limitations designed 

to ensure that the enjoyment of the said rights and freedoms 

by any indi~dua.l does not prejudice the rights and freedoms 
i, ",_ " 

of others or the public interest. 11 . 

, 

A typical French-speaking .c;ountry on the other hand would 

endorse the principles of Democ'I'acy and the Rights of Man 

as defined by the Rights of Man and the Citizen of 1789 
. 21 

an~ the Universal Dec:Jaration of 1%48 in the Preamble. " 

~ Then llnde ... • a title that dea.ls with the State and Sover~ign~y, 
.. " 

-" 
which is ~suany Title If t:h-e State would b'e charged with 

I.' 

assuring to all people equality before the law without' 
22 

distinction as. t?, ~rlgin, raCe. sex or religion. 

. The language and,£or~at of these constitutions suggests 

an abse~ce·o£ independence on part of these states. The 

constitutions"Wel'e written prior to independence and it is 
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conceivable that they arellie r,esult of a bargain with the '=' 

then colonial powers. At variance with 'these typt,' 'cal . , 

con:;titutions is the August 4, 1973 Oonstitution. ot 
23 .' 

Equatorial Guinea. In the Preamble to this constitution 

it is stated: 

lIThe Revolution of Equatorial Gv.inea is striving 

relentlessly to remove all ob~ta~le~ in its path and is 

carrying out a vigorous policy aimed a.test'ahlishing a 
o 

national economy free from 'all outside interference. The' 

social policy 11as been designed to a~si9t the. working masses 

in the cities and the countryside to rals~ their living atand-
" 

ards, to eradicate illiteracy, to promote national cultUl?e 

and to improve housing and health.' It purs~es a :fot~iin 

policy of friend ship andcooperatiQ~ With ~J.people .of 

Africa and the world based on the princip~j~ofaoyel'eign 

equality between States and the self ... determination of 

peoples proclaimed in the Charter of the United Natio~s 

and the Organi~ation'of African'Unity. II 
l) 

Under Title I. Articles 2 through 8 outline the 'duties' 

of the state to the citizens and othe~ natiQ,n~ altha: 

world. I find thl"S n t't 4-: • , : , co lS 1 u,.Lon mpr~ in acco.rd "viththe 

ideas of Africans t d It ,c .' , 

. 0 .. ay_ .addr~sses 1tsel! to, tl;1e prob-

lems facing Afr' . d' .' D .' , " , 

. ' lca an l~,remaing to be seen how effective 

J>it will be as an inst:r t z '. c. 

i . umeno~ socl.~l and e~onomi~ ch,ange. 

Thus . 
, examlned from :- formalistic approach, :atates in 

Ii 

,. 
J 

:j. 

1t 

Africa guarantee eciti.al rights ~o all people trrespec-:ive 

ot sex, However, once thIs constitutional veil is llpierced. II 

one is confronted with a su!'stantially different situation. 

M~ny African, states have, since the enactment bf these 

constitutions; experienced mHitary coup d 'etats. As an 

incidence of these military takeovers. the constitutions have 

been suspended. In 1972, for example, Ghana received what 

is called the National Red emptio;" {jouncn (El'.!tablishment) 
24 "Ii 

Proclamation. Article 2 (1) provides: 

IlWith efiectfromthe 13th day of January, 1972, and 

subject to the other provisions of this Proclamation and any 

Decree that the council ItlJl.Y make, the operation of the 

Constitution of the Republic of Ghana which came intor 

force on the 22nd day of August, 19()9, shall be suspended, 1\ 

With the constitutional machTI1ery thus withdrawn, the 

individual is deprived of Jhe ess~ntial instrun'lent for 

the guarantee of the said individual's rights. 

Even in states whe:re the constitutions are still in force, 

their effectiveness has yet to be felt. This is largely 

due to the ignorance of the p~ople. both of the existence 

of a con stitutiohor the p~rticular provtsions that 

~'arantee the individual fundamental rights. Women. as 
P <I 

Chas been observed aboV'e,;omprisethe la~gestproportion . 
" 

, Q 

of the illiterates, and therefore the uninformed. As long 

" 
af' :i.lese women continue to occupy. this position of ignorance, 

o Q 

Q. 

".-:' 

" 

" 
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elaborate and grandiose constitutionalproVilllon'S would 

not contribute to the improvement of theirstatua~ 

Legislation 

Legislation repugnant to the constittlnontudsts in " 

many African countries. Under the Uganda Div<lrce Act, 
,;.; 

Section 5 provid~s as follows·! (I 

115 (1). A husband may apply-by petition to the Court 

fora dissolution of his marriage on the gl."oundthat since 

the solemnization thereOf his wife has PE1ien guilty of adultery. 

(2). A wife may apply by petition to the Court for th~ 

dissooution ofoher marriage on!)the ground that sinq.ethe 

solemnization thereof __ 

(a) 

(b) 

her husband has. changed his pro~osition of ' 

Christianity for the profes,sion,of porn? 

other religion" and gone through a ,form .of / 

,,? 
marriage with another woman; 01;:' 

has been guUty of .. _ 

(i) incestuous adultery; or 

(ii) 0 bigamy with adultery; or 

~Hi) 

(iv) 

marriage with another woman withadulterYi 

(v) 

(vi) 

rap~:, .:s.C:>~('Imy or bestiaUty; or 
~ w~"';- ••••. -~ .... - '" 

adulterY~,~UPlec1 with cruelty; or 
", 

ad'qItery CQUpib4:: ~th Qeoel'tion, 
'~\, ,; 

without reasonable eXcuse 
J,-< " 

25 
or upward. 1t 

o 

,£7 

! ' 

a" 

This section of the Divorce Act clearly denies the weiman 

~ 
equal treatment with the man before the law. While all 

that is required of the man is an eGtablishment of th~ 
~ -. 

o 

comrriissionoof adultery: by his w£'f:e, the woman is required 

to establish anothe,r offense in addition to adultery. This 
" 0 

provision stands unchallenged. 

EspeciallY'in EngJ.ish-!?peaking Africa, the judiciary 
:( r< 

has interpreted legislation to con:orn'1 to tribal customs 

and tradition wJ:erever such c~ston') does not effel1d ag~inst 
.& 

"Justice. 1/ African custon. has always £avou'!."ed the n\an and 
26 " 

treated him al3 superior t9 a woman. M. ~ilinyi comments: 
/,', 

"Provision is made (under the Tanzania Marriage Act, 

1971) fOlj:, the payment of some maintenanc .. of the 'Wife and 

for the custody, of c~ildren, who will nort;lally stay with 

the mother up to the age of seven years'. after which they 
"'I, 

revert to the father. This is in compliance with patrilineal 

customary law, wher~ chil.qren are considered the property 
'0 27 

of the father ,~nd his lineage. It 

The inte1'pretation of legislation i~ accordance to 

existing custom weakens the efforts to bring a.bout the 

equality of men and women. Customary law is by its nature 

discriminative and cannot be used as an in'strument of change. 

Attempts $hould be made to. e1'adicate the discriminatiye aspect 

of the clls.toma:J:Y law. 
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International Adidn 

At the international i~vel a number of instruments have 

been concluded for the elimination of sex-based diserimi~~ 

ation. An excellent discussion of these ,instruments was 
>'. 
If 

made 1:v M. S. McDougal, R. D. Lasswell and L. Chen in their 

artic',e, "H\ll11an Rights for Women and World Public Order: /( 

if ,,28 
Tl;;~ Outlawing of Sex-based Discrimin~tion. " -,I; 
~' 

The United Nation'S Charter provides a$ One ''Of its purposes 

the p;omotion and e.pcouragement of respect for human rights 

and fundamental freedoms for all without distin.etion on 
29 

account of sex. This th(:i::::' of nOh-discrimination based 
" 

on sex is further ennumerated in the Universal Oe,c1aration 

of Human Rights. While this has been endorsed and incorporated 

in national constitutions, the two !nternationalC~enants 

on Human Rights have not received ,~itnilarresponse. The 

two Covenants are the International Covenant on Economic, 
£' 

Social and Cultural Rights, and the Intet'national Covenant 
30 

on Civil and Political Rights. Th~ tormer ,requires each 

contracting party to undertake steps to achieve the :ttdl 

realization of the rights to work under safe~ just and 

favorable conditions , to form and jOintrade,\'unions, to 

strike, to social security and ins~rance, to an fld'eq~e 

standard of living, health and education; anQ to participate 

in cUltural life. On the other hand, the latter ~equi~es 

l 
o 

r""""''''->f.f r 0 
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that the right to a fair trial, freedom ot thought,conedcncc, 

expression, association. privacy, movement and of religion, ~ 

equal protec'tion of the law be ens~red alltndividuals wit~-
j~ •• ,\. 

out any distinction as to race, color, -~ex, religion, or 

political inclination. These covenants will be legally 

binding on states that ratify them; once the l1ece~s~ry number 

of ratifications ~s attained. Unfortunately, only three" 
31" 

African states have ,ratified them. Besides these covenants 

umber of conventions have been concluded in continual 
a n 32 

promotiQn ~f the p,;rincipl~ of eq~ality. 

On November 7th, ~967J the General Assembly adopted 

the Declaration on the Elimination of Discrimin~tion Against 
33 D 

W The Preamble to the Declaration sets forth the omen. D . , 

convictions and concerns of the United Nations regarding 

discrimination against women, and empna!izes the importance 

of the women's role to development and the cause of peace. 

Article 1 of the Declaration pr~vide:s: 

IIDiscrimination against wo'men, denying Or limiting as 

it does thei~ equality of rights with men, is fundamentally 

unjust and constitutes an offense against human dignity. II 

Having thusatated the off.ense. the Declaration proceeds 
'" 

to proPQsemeasul'es hI which ,,:!ucll1discrimination may be 

eradicated. The Declaration waif adopted by aU African 

states. Howeve;r, a declaration is not leg~ly,binding upon 

governments. What i.s binding are the covena.nts.These 
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contain the same rights that are outlined in the Declaration. 

The rest of the African states should move to ratify these 

covenants. Besides t~ese instruments reaearnh by . . tr. ... . varIOUS 

bodies has produced invaluable information in ~espect to 
34 " 

women's status. 

Proposals 

One striking feature of the'African women1s status 

is her pride in and desire to ma.intain her traditional role , . 
It is what makes her unique. The traditional sy~tem is a 

way of life, a method by which society relates to one 

another. Morris and Read .comment ontheh-aditional system: 

"Lawand custom which in their totality mal~e up 

tribal culture are not merely an inventory ofl"ule~ pf 

conduct, but a coherent system of relationships between 

individuals and groups '" The maintenance of effective 
. 35 

relationship. 11 

Tradition thus occupies a central rote and ia one of 

th . t 0 

e lOS ruments that perpetuate the inequality of the sexes." 

Any attempt to b' b . rmg a out equality must be dil'ected to 

the traditional b r f I e Ie s. n a commentary to Article 1 of 

the Declaration on th El' . = ( 
e . Immation of Discr$.mination Against 

Women, it is observed that: 

IIMany:widely held beliefs " ' traditions and patterns .(If 

behl:1.vior are derived from' .' 
. underlYIng notions of a natUl'al 

distinction between men d ,J 

an WOmen. It may well take a long 

1/ 

biology. to 'he rec~~~zt~ a!S ;;da'$'¢1t~l\\~~'alt,j)\0l ~~'l.{\\~\i3t \\';.'1\\\,\\ 
1\, 

and asa fUltlna:redentol ~~t'O'S~ ~l~~~1;.\\l$t ~l'\c~:l' ~\\\\\\{~\\ .Jt~lnH:v, II 

a 

C~)upled with acti'titi~s 'Sh~'ci!ld ~~ a sy$t~'m. of diss~n' .. 
:") 0 \.1:1 

ination or inforroatiiDIn rclati.'ilg t~ ~"~'l'i~:nl!1S ~~ghts.. It has 
, '! () \) ~ -

~. 0 

been 't~und that many women de lIt:ilt ~o.w th~i~ l'i~hts and 
, . '" c 

In 'llie area ·'Of tegislctioD:i1' mw r~fQ:rm commissions 

.should :analyse existing laws ''with a vi~ tQ amending any 

which ~lredise:rlmi~tqrY ;against WOl!Jllen a and establish 

adequa1;e legal: p:tofJi:N:tiou, for e«f'...lal Tights Qf men and wom'en. 
, " .~ 

Existing constitutions sbo~d l,be re-examine~ an attempt 
(j (. 

to prinl~ them mOre in line with the United Nations Declar. .. 
~' . 

ationo Olli the Elimination of Dis1\"!~natiQU Against Wbmen" 

Where lsucha:lieady existfif'ccnf1t1mtional ptovi$lons shOUld 
o 

be redl~afted. so tlm,t. not only ¥:1!o theye~ciate Btatcd 

.- . '" \ 
nOl'ms" but also a't'~ acc()\mpani~d ~"Jit;h til pJ'oposal as to thei.r 
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enforcement. For example. the ConsJi tunol! of the U. S. S. R.. 
Ii 

provides! 

lIArt. 122. Women in the U. $. S. R. shall be accorded 

equal rights with men in aU spheres of ec~notnic, state, 

" 
cultural, and social-politicallif;a. 

The possibility of exercising these rights ·of women 

shall be guaranteed by providing women with an equall'ight 

with men to labor, payment for labor) rest ~d l~~ure. 

social insurance and education, by state proteoction ofth~ 

interests of mother and chUd, by state aid to mothers With 

many children and unmarried mothet's by providing vacations 

for women during pregnancy with Pl"eservationof. l?1,lpport. " 

and by an extensive network of maternity home$, day n~r$eries 
37 

and kindergary)ns. \I 

The Poritical rights of the African woman cannot be 

realized as long as the military continues to QCcupy a 

monopoly OVer that sector. Either woman should'he incluged j . 

in the armed forces or else the sc)'idiers should return ,i;he 
o 

power to the people. Whatever the choice a mOl1opolyby 

anyone group should be discouraged. Constitutic))lS c.ai:ering 

for the African culture and historical "bacltgroundmay 

assist in estab},ishing some political system that may be 
y' .0' , 

more stable than what Africa has. so far. Political 
o 

instability more often than not provides iOl'the violntiQ,tl 

of individual liberty and for the ineffectivene!;lI:;to£ the 

o 

o 

0, 

q ..... 0 , 

.~ 

0°0 ' 

"''".,0 

judicial system., 

At the international level African governments shOUld o . 

r';':tify the two cove'nants on civil and political rights, so 

that their legal e~fect may be enjoyed by the peoples of 

Africa .. Extensive research has been carried out by various 
38 . 

bodies. These have published pt.oposals of methods by 

which equality of men and women may Le realized. A regional 

seminar for Africa on the integrati~~ ott,women in development 

with special ref~rence to population factor s, propos ed in 

March of this year, setting up at the national level National 
(( 

() 

CornTl'\issions onWomen and Development and at a regional level 
o 

'1 

a St.anding Committee which would co~-ordinate the work of 
" 39 -

the National Commissions. Thesecommisslon's would be 

charged ~th diss-em~Jilating inform,pon t~ the people, a}1d 

making policy recommendations to the gove,rnments esp-ecially 

'in the areas of education and training, employment, health, 

nutrition and social services. The seminar further 

'proposed' that legislative and administrative machinery, 

~hourd be applied as instruments for attitudinal changes 

towards the role ofwoment as a meaAs(lffull integration 

of women'; 

The Organization of African fJnity has not done muc:h 

for the advancement of the cause of women. It-has been 

very active in the liberation of Africa from colonialism 
'40 \' 

and imperialism. 197,5, as Intel'national Women's Year, 
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should °Witness a birth or concerted effort by the members 

of the p. A. U • .£01' the liberation of African 'WoInen, and 

indeed, women througho~t· th~ world. ll"om(jthe domina:Hon 
,0 D 

of .!Den which restriets their. participation in the national 

development of theirnatiops. 

Conclusion 

A detailed study oillie situation of women in Africa 

would demand more time than w~ have at this conference. What 

is provided here is a background on which £urthersrudy and 
,) 

\lction may be'advan~ed. It is important to l'ealize"that 

while women all over the world hi:\Ve fer eenturies suffered 

domination by men, the African woman has had besides the 

oppression of colonialism. Efforts shoUld betclten. to 

assist her to overcome both these di~abiHties. Given the 
'I .j , 

disparity between the ~:~es, a formal equality 'Undet' the 
" 

law would have the ';ffect of preserving the etatUG quo, and 
. 'il 

thus to SOIlle extent perpetuating the 1,1nfail'n~Gs and . 

injustices of the exIsting situation. Womellha.ve ~U£1ered, 

various legal. social, and cultural handica:p~ns a result of 

which their economic and socie,lpo;ition iagreatly inferior 

to that of men. Derogations from c~l'tain tights iJhoUld 

t (, 

l 

bepeimitted in cel'tain circumstance1;fto redresathe imbalances. f 0 
tl ' -. '::,: 

The fact that 1975 wa~ declared by the United Nations 

as International Women's Y~ar h .an impprtantachievement . 

Q 

o 

o 

!' 
f, 

.:), 

'0 

B " 

Compliments must be paid to .the United Nations, its 

specialized agencies, and llbn~overnmental organizations 

for the efforts t:ken in the advancement and realization 

of women's rights. No oi'\e expects all the rights to which 

women are entitled to be realized in just this year. However. 

one hopes that 1975 will witness new e"fforts towards the 

struggle for the equality of the sexes. Africa faces 

problems of dev~lopment. Any s,uC;,cessful fight against 
;:, >1 

underdevelopment will requil'~ the mobili sation of all its 
\.l 

human and natural resources, The continual perpetuation 
" 

of an inferior status of wom~n,'J rathel' than fight. will 

accentuate underdevelopment. Mpilinyi makes the following 

observation: 

'0 
liThe role of women, like that of men. in any society 

is dependent upon how they fit into the production process. 
C) 

Social values aJ:ld attitude's arise Ollt of the social 

structure w!tich is based on that process. Therefore to 
! 

participate fulty and equally in economic development will 
41 Q 

ultimately require fundamental changes in the economy. If 
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ARREST, SEARCH AND SEIZUf<;E 

soUle of a trial jlldge's most complex decisions are involved with • 
\robljms~.of arrest, seairch and seizure. Fundamentally, an arrest, is 

;a~fui,pnly if made pursuant to a t'laJ;:'rant 'issued upon probable cause I or 

In. exi\1ent circumstance:s upon probable cause alone. A search or sej Zt,j;C 

"'i. j,~)o " 0 

\slawfu;I.. and the ev~dE~nce obtained . directly or indirectly t.herefrom 
\" . 

:cltnlasib:le, only if made pursuant to a t'.1arrant or i'llcident to a la\l7ful 

¢rest"or "stop and friskn. These propositions, however, only state 
,~ 0 

'~luslons the ~judge must reach, and the content of the notion of 
1 • " , .. 

. ~@J)4bte.:cause is difficUlt to defiI'le. In Spinelli v. United States 
{ <- 0 

·~.U.S. 410 (1969), the Supreme CQurt said:-r '. i,\ 

j. 
1 
) 

" ••• [Wl e do not retrea,t from the established propositions 
that <;>n~y the p~u~abi~i ty ,and not a primafag_ie shml7ing, 
of crl.ml.nal actl.vl.ty l.S the standard ot probable ca,USEil, 
that affidavits of probable cause are tested by much less 
rigorous standards than those governing the admissibility 
of evidence at tri,al, that in judging probable cause 
issuing magistrates Qre not to be confined !)y niggardl:y 
limitations or by restrictions on the use of their common 
sense, and that their determinations of prCJhable cause should 
be paid great deference by reviewing courts." 393 U.S. at 419. 

~t:~1n that Cf).se th:e court reversed defendant's conviction on the ground 
. '. 0 II 

hat:. th~ search warrant t'lhich prodUced evidence necessary to the conviction 
{' - o~ '" ' 

~~~ot;,,;supported by probable cause whEre the reliability of the police 
j ~: 

hfOrzlwarit was not documented and the.recitation"of the informant's "tip" 
,; c:r ': , ' 

~d notfconta.in a suf£icient statement of the underlying circumstances from 

hieh t~e informant concluded that. d~fendantwas eng:aged in illegalCacts. 
i 

1';'" 0 Pa7;ticularly difficult problems come in connection with determining 
F' 

ile a;ea and extent of permissiblo search after ,arr~st, ,.,hieh is 
( , Q 

~ilmi~ed by the circumstapces which render the arrest permissible. 
1 <~ • 

!o:v:- ~ucAinple, it isreasonab1e that a pOlice Qfficer in a «stop-and.": 
I . 
1 )r"0 • 

~t·isk.,~ :case be permitted a protectivec search for weapons within the: 
1 " \\"1 

IUspe~~' s reach, ,-errl. V .. OhiO~392 "q. S. 1 (1968> l' bu.t he may not place 

'~ia ~aJds in a ,suspect's pockets to discover narcotics. Sibron v. Ne\'l 
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~~all '111.. ca1lifc:r:.rl.c:, 11 395 L 
~ Q t:J 

.Ii search r:a.y fr.a j~tifred h-'.J~~t~ et1~ ti.:Jat of a!" q, no r , 

o 

-
o 

"on the one hand the defendan.t is nO\\' prcsumeu to be 
enti tIed to release on ~ezsonal bond" unless fl'Actors nPI··>C'ar 
which reasonably suggest that such a proce~urc would not 
assure the appearance of the accused at t:r~al..Oll the other 
hand, the burden is placed on the C· ~n:t to justify ;.luy. 
condition other than personal bond Tn order to do thlD, 
the Court must point to reasons wI: t. acts, but: because 
[reports from bail,agenr::ies, l?rosC' ·rs and defense, 
counsel often prov~de l~ttle ~nfor' Ion) the Court 1S 
usually t'litJ:?out sufficient fnformat ,.!1 to make any. 
informed decision, or to po~nt to ro:.sons for denY1l'lg 
personal b~nd. ~he ~ess th7 Jud~e knows about a defendant, 
the hiaher the r~sk ~n plac1ng h:Lm on personal bond. Yet, 
the le;s the Judge knows, the.more difficult it is to 
justify any, CI?~dition· other,than persona+ bnnd. ,I 
united states v. Penn, 2 Cr1m. L. Rptr. 3139 (D.C., 
ct. Gen. Sess. 1998). 
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,>..,.-~ .... w.,~.,,-\:~' 

custodial interrogation, arraignment, p:t;,oliminnry hearing, sentencing, r. 0 i 
hearing¥ deferred sentencing hearing, probation and parol~ revocation I 0 ~ 

1 
. ~~j 

.' . AS 
hearings. One of the "moiit difficulu., problema rnl..pcd for 7!,e trial jUd~ei 

is the application of the. relatedconstit.utional rul~excluding the use!. 
o . 

in v£blation of this right. 

~ 

1: 

f , 
o '~ 

~oo ~ 
o~ any evidence gained by the prosecmtion 

31 

r.1r. Justice Holmes '1i'1rotcf more than t\110 9'en,~rations. ago! 

""Any judge, who has sat with jur~es ~nows ~hnt in spite 
of forms they are extremely likely to be lompregnnte~ 
by the environing 1;1 tmosphere. " Frank V'. Magnum f 237 
U.S. 309, 349 (1914). 

f ~. 

406 U. S. 082 (1972), 1 "" .,teservation of the impartialitN of the jury is essential to 

d 
" l' o:f 

Since the Court's decision in Kirby v. !llinoi~, 

a trial j~dge must apply th~ exclusionary rule to evidence erlv:..ng froJrffe~uation of th: Constitution's guarantee of a foir trial. Xt has 

line-up or cthe~ identification of the accus~d in the abse,11ce of counsel~~ver ~een a simplet.ask,,, but the problem of the "cau!;;e celebre" caze 

after prbsecui::.ion has been initiated by, a £~rmal charge or indictment, ~QS ~tensified 'with the advent in Atne:rJ.ca C)£ modern electronic 
•. , ' 1 't, 

but not to ide11 tification evidence galoned before that tim!;:. In the latl~¢mmur(ications., 
!\-' J- {-

circumstance, the trial court must perform the problematic t.ask of l'f' ,~e effect of publicity that arises during tx-ial c'l:ln be minimi.zed 
1 ~ . . 
I'. ?y secluestering the jury, adopting strigt rules for the use of the 
f ~ >1 

In h~W:tl:bom by newsmen I and other fairly strnightfor\<lard d.e\rices • Curing 
l ','" ~ , .' 

determining whether the identification was made under circumstanc;:~s 
,j !) 

C? 

unnecessarily suggestive and conducive to irreparable :ll1istake. 

'J \\ 

addition, the trial judge must exclude any evidence obtained in viOlat.i~~\t1int of pervasive pre-trial publicity is a mUch mo't'e vexing problem 

of defendant's privilege against compulsory self-incrimination during ¥o; f.~e trial judge, because the opinion ofthecollununity. from\dlich the 0 

custodial interrogation in the absence of counsel, even!! such arises)~ry ~s chos,en may a'lready ~e set as to the defendant's guilt. or innocence.: . 

before the prosecution is' formallycornmenced. . j ", 'i are basically four steps a trial judge may take to remedy 

Anoth"r problem facin~ trial judl[e$ with respect to t~e right ~s~~r.~:e-trial publicity. First, he may allow defense counsal mor" than 

to counsel concerns tnisdemeanor and petty offense cases not) withirJ. ~o:tmcJ latitude in the questioning of prospectiV'e ju±ors (voir dire), 'i 

I, '0 ~ ~ 

Gideon v. \-;tainwright. In Argersinger v. H.amlin,401 U.S. 25 (1972) 1nd ~re liberally sustain challenges for cause. The jUdge may himself 
1 ~~ 

the Court held that absent an intelligent waiver of hi,s right~ no ~a};~ ~ activ6\ .. rolein 'voir dire., HO'l:lever, as tli~ Supre,me Court recogn,;tzed 
jlt . 0 " " 

def<;>ndant may be imprisoned for any offense unless he w'as represented b!ln onJ of the many publicity caseD of the 1960 1s,voir dire may not be 0 
, t;1f , . . .' 

counsel at his trial. M S .i! ~ ~ h f d ' any tate petty offense statutes give the trial~~eq~te to protectt e de en, ant because~ 
judge discretion to . '. c . :1' ~ . . i . , ~mpose el.ther flone or sentence.. The Ar2ersinger"' ~ "The influenee that lurk s l.n an opl.n on once formed 

1 ' t ~ is so ,persistent that ,it unconsciously f191\'\:.S detachment 
ru e'requires the judge to decide in advance of trial \'~hethe.r he will t J from theomental processes of the average mi:1n •• ~ c 

f t'} ~ No doubt. eaoh juror ''las sinc~~e \<lhen he .,a a icl that he would 
9rego his discretion to impose some ' l' b f' " d' ·t' • 1 r h d f d 1 b th h 1 . 1 sentence; 01; whether he wil.l l~' 'e al.r an .l.Illpal: l.a to tee en ant ,ut e psyc 0 ogl.ca 

i' . lit impact .requiring such: a declaration before one 1 s fell9ws' is appoint counsel. 
(/ t" 0 ' often its fflther." Irvinv. Do\'ld f 366 u.s. '717 (l.961) " 
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Second I the trial judge may,:continuG the",case r.· .. "'."''''''' 

for fl" time in the : 

hope that the effect of the prc;ju~icial p\1blicitY",,,ill '{\"ane. 
, 
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However,: 
of n('(Iot'.iat'inq I'm iHII'l'I'I.1t'lrt I',!. ,. ,I .. lea lIar"" ininq is n process 

the Sixth Amendment to the Constitution also guarantees the defendant I gt.lj lty plca In (~XChont.JI" fot I.l rl'dill'l'(: I';";;,,., I 

~l 0 c1r'~cndclnt entdrfi a 
a spe~dy triaL Thus, the Judge may put .himself in the position of !1., , to "'oc'omml.'n(''\. a f.ilvrll'i\ltl I' ,'j ",' \ III .• 

, /' 

'j' , ,. \.\' ..... 11t.: Tn"t.H0.(:u.:r>l: ~ " ct~I\\1d U:\lCll.:. u.1 

denying one constitutiol'lal right in the eff~rt. to afford another. Als:: ' (\, , '1 ble plea bargaining is certainly a ph~t.Jl!m;!,. 11',,:, 

., '?.. • " ~re(ds~ data l.S aval. a , 
in many notorietous cases, the publ1".ty "111 inevl.tably be regenorate!, ", " f e very afton. l\l'lcl ..... hi l.c. it' h,l\" hI' IJ t-'f"" ,., 

\bich t\lllCrl.cnn trl.al Judges i,lc , 

~'" .. conLinul~s to t"~d,'L I ,'"il .• • britizqd on numerous grounds, plea bu.~g\ll.nln~ 
of venue to a court in l , t 1) . Q~. &lr~'I1:". 1'(I1jle F[tJht.'~\e are sintplY not enough judge$, pronecu', ~l\ 

immediately before trial is to be h&ld.· 
.~ 

Third, the 'trial judge may ord;tj;~a ch~,ge 
1._~.1 

a community less exposed to theJ?ublici,ty~ 
AssUtnl.ng the eXistence of(.·, . ' def£:'nunni:s g0 \:t) tri nl. 1\ lrl;"\"~:': 

~o of~·}iatc a system in which most-
a community, the move may still be ine ffec'-i ve because, as a triol i1ldi .. , 'i ' t nd Administration of Jus \. h'c, !:J>::.," , .. 

CoIfim:i~;sion on. Law Enforcemen a 
l' Q., ,! ruled during one of the so-called l'latergate caSes: i" 10 (,1967) •. 

o :aeEprt ii,. The Courts '~ __ n_ 
"The single way to create the most publicl.ty is to take I' ':, t re and bccauf.c of the conLwvcrsyLl,,:', J,t ,', ".,1."', a,ceise out of a big1 major metropolit.an 'area and transfe:i }\;{ ltS very na u 

it to some backwoodsto\vu and then move into thattmin 1 ' .~,;: " delicat.e and uneasy situntitll'l. fer the.' jh~j~,: • t;~e national pr~ss and", TV ••• ·'United states v.Chapin, ~lea:,b~rgal.l'll.ng poses a. . 
Criminal No~ 990-73 (D.D.C. 1974) {Gesell.., J.). I, 0";1 h d t'-"'dit~ on~l ccn!;iderat.ions of judici <.\ll~~'(\.'r i.<'Ly '!!,l!lt" ,. po: ~tllc,one an I ...... ... 

Finally, the tr~'al J'udg'" m""y de';'';de t' h"'·t he ..... ust dismiss the cbar .0" ( h 'd r!om[>l ... 'tely cio.tacl'u'!o (rom the nt.'!O'!. J::U. 
• ... ~ "'''' t;;l .. , ~utllt'J;~;ties would have t e JU ge _ <. . 

against the defendant. This is mUch disfavored but in some" ca.ses ,~heIl:" f}o .,' 1 tl AIDer; .... an Bar AS'sociation Standtirds for ~l.-iIn.~nnl ~1"'~ l i ~ • 
. gor t:x~mp e I 'I.e -"'-,. " " 

th8 prosecutors have helped to create the prejudi-cal publicity, it r.la}'i.· ',~. ~,q .. ,o~,·d Relnt':ng to Pleas ofGuilt:.y~ Section ~,,3(el} flU.t. J1' :.:;t, clt.,(! f'.l'.; " ,Sta & ,l~ s (o4 , 

be the only th \ng the trial judge can do. Un! €ed States v. lIbbott \'th~ t',~ial judge should not participa to i.the plea dl.eur,s.i (~n" . """ 
Laboratories , 7j CR. 

3897 (E.D.N.C. 1973). * < '> ::.: 
bhe. on4er, determinc ",ljwt.}Wl:' th" the case, la,,\( requ;.res the j",ldge to 

In a socil?ty where the role of the media is as great as it is in l~ ~ . ':j' 1 t and ,l.'lltelligent 'choice by a clcfcnd.:l.I'lt;, 'tuJ]y m':ar0 ol 
on pleai ~ a vo un ary 

America, the problem of I'''''judicial publicit!y ''''ill never be eliminated.be: ,,~~sequenees. The trial judge's job is vary i!Hfic~H ~r,c"u'l(' k 'W' 
:.:.( 1:' ", ~ 

The Supreme Cou, t and appellate courts have made .it clear that theywi\" ; i'hle information from" the parti~s, who mu. t rcprcr.on t: tl,,,t, no 
,: 

might have made to control its 

I; 

i:<~~ or throel t. had :ipduccd the plca. T~e t('H1Sicn. bct.\vI".'t'n Lbl.' H:"n'.~,,:! ',' 
to review tilt' il~II'·('I.'m'\hi' i!{ 

, 

;t'(':it!h.in uninvolved and the" rosponsibility 

1. 40'1', U.!:. 257. (197.1 )wlv.»,,·Ch .• Supn ' .• Santohello v. New Yorl'~ t . .1'. _ • --------

~ '1'1\'" docisi on Wl\\J Lhcl.' to ne~'" '1'\' it:Jncnl made by his pred<woUHor.. ... 

',' 0':; t m \\': 11 i Il.'},t .mt't. ' ~\\bot inlNl ph~iJ, i1'> fUrt1l0T. campl i cllt;cd .~n the no \.l1~C('), n .. J 
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for "ti'ial. c, 
In Federal courtn Clnd J.11. 'many Stutes, \111 deli\. ml.;ml f 

" ':1 sh'lre Xthe prescribed number of pcX'cmvrol.Y challchyt:s I aml tl\C~\I{;tl, 

j i'~"9hjen discretion to allow additional chal hmgm:: t.-o b{~ cY-tH .. ~i f~l'\l 
f .~ 

selocti-oll of tho jury is 

.•• \ $epar~tC'!lY or joipt.ly. Since d9cfcn~bnts may \'1011 lhlVC d.i.ff<"·l:t~l. t n 

Ol~:! of ~{even., anta90nistic interests' in the composit:ion of the jury I tlw . ~:, 
~i 

fnnUdm()nt:~! 1 rO.!3 .. ;)onsi,pl.'l'l..' tl' .... S _ ' ..... The magnitude and hf this discretion by the judge is an important Clnd delicutt.: tm:l;. 
. J 

i 
1 C():npl\!Xlly Ol~ thiH t 1 '. 

'1 ~ :i I 
):'ecent yeat'r. \~ith l. 

·us.. havo ,J,"'nCJ."cased eno'-mo' usly . 
,"J"" .:I.n 

thE' utilizution by def1>' ,,' ""1 
e.)sc;>~ouniSiel of" computers and sophisticatedo~ 

o 

'l'R1AL 

, ~. 1 ... +. 

psychnlc-gicfllcmd socio1og1' 'c~, ,1 " 0 -:! 
'" .sorvicp.R deslN",nr. ... d 'co' aid th·e ..... lo'n 1. ~. 4 . th ~ •.• pickin·l .,.~. <cne of the knottiest problem~ for a trial judge in th:1t t.hc> )'!', 

. . c mo:;t. f;ymp.:1thc~tic panel. ~I' "' .. '. ~ 0 

, 1 II' J'ur\! ,,:pf'.::cn cannot reasonably be e~pcct~d to und(:rstund CllH.l iii·i·len:·' nt 
T 1~ iJl''''I'::CSS by l' J , 

W)l cll jurors .are ! ,.i' d . q\lc:::stioned as to their quaUficat!((!o'1t!pl:icated legal doctrine requiring it to consjdc;>r evidcllc\.!fCt)' or .... 
an l.mpartinl~ i:y is kno\m 0 l' " 

as voll:' dire. 1n tIle t;.ed"""'~l '\' . . . . •. "' .... ,. Courts, the ju~,?:o,Ul':l)(?se but to,., disregard it for' another. One specifj b asp(>c~: of tll'~: H~ 
ffiny pr'rr.litc\)U')"'ol t " JJ" --"'1 ' 
hin'~l'>l t. • .., 0 conduct ~:h~ Gxamination or b~ may cond\.lct it 'th~ ~;~i tuationpresented in Dru.ton v~ Uni ted St~,tw:;; I 391 U. s. 123 U~l~::) I 

, •• t.: • I ~u wh i<'h 
case hE.:- may aJ.lo,q60u~sel either . " 1 gue:~t'.iOl'ls d 11 L"] to ask supplemental.j w~.~r~ t\oJO deiemdants were:) joined for trial, the co-dcfcnd.,nt hari bt'fc. or 

'd, Y of 't I. j 1 0 J " 
1
1ut tc' tl" . ,.\; . ur~f 01= to .Su'bmi tadditionaJ. CjUQstior.s to be \" t:riJtl made an oral confession \'lhich inll"tlicatcd the def(mdanl; ( and th~ 

h • J Ul:~' 1 l ' ' ,," 

Opport U", t y 1.0 d~: the j "d~" ';;, '1'"'' judge llIust ;;.Uo" counse 1 an' .dQq"at!i~o-4~end ant excrc iscd h is Fifth lI. ... endmcn t r i gh t not to tc stiFy "t t. i "l • 
l •• coVur bases' f ~ I ~ , 

thE" jud~11..? must. " ,0); challenge fOl~ cause (upon ,.,hich. l~be;~rial judge admitted testimonYils to the co-defnr. .. :lant'H conf\.!r:~d(ln, 
l: u~e, dnd whi,ch _ 0 I o"g 

knov,l"dl.l(! ".'1"11' '",mo,y be unlimited in lWtiibGr) r and to gainl .i~stfructing the jury that it migl:l~t "be considcr('ld in dntorHlinjl)\J {JUJ 
'" ... J l11 IJ 1 '. ~ u ' " ,~ '., 0 

,I) )l.d .. l~lli~it;mt e • 1 ";" ~ • ,; 
(<1 stntut01Y 1)1"' '1 ,. Xel:'Cl.SQ of pcrcmpt.orychallenges ,I co-clcfendant's but not defcndantts9uilt Qr inuoc(J~,cc. The- jl.lrr c;Ql.Ivi<;'tr'i.! 

• , .l" l.Vl ~t;N f.()<:au~e I' "f .. 
hml.tcd i~h lI11niuer) • ~.;,a juror to be automatically excluded, ldef'1ndant but th(~ Supreme Court reversed, holding th~t th~ cncrollcllm('nt 

UUd13e l~n~'~~~i," t' 1, \l 
c pr(.l\'{~!'~; Itlig'i,t counsel bt this st.;lge of l nf ~e(enl1ant l~, vital right to confront the wi tn\:1$~ 4lguinst him \-;~l~; noi:, th ~.,~>\'''''''C lon on ' , , 

COnl,.i.J t I~~,-. a viol . 1 . ~ 
and tho right to effective . atl.on of tb~ r~9ht t.o t~ial by jury I ,ni'lt~giltcd by the judge I s instru~tion~b~causethc jm:'}' ';could not. b\! I) 

~J:>Sl;st.ance of ! vi 0 "" COU11sel.On tbeotbor hand, t f$~F:rcted to '~per-form tJle ov~r.'lfhelming til'Sk ••• of sQ~,rcgilt[iny] evidt,'nel1 
)1. "Il~ 

1'0~.~tr sepnratc intellectual boxos." 
J'O")o~ [f) 
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37 
nuw has p"r, t" 11 

. ,~·v\.:n '1..::1 . ~t thrtlu ,opt!0!l,s in this situation. He h 
tl'h .. ' pro. :Pt 'ntor t S OUld tequir!; 

o l"!h~ct but:w~o.n a jOint trial 
st t at {·.'hich the CO-dcfe d . ..... 1 "'o'd some state courts the trial jlld~r'~rnc1v t.ako the Cetf,O f1'\"\;I\ tit,'" a ('mont \'lill not be ..l:I_' • n ant~uertl, " ~ 

a, .• ml.ttedl" a joint trial t h " 
.. 11 I. a . W ich the statement iu. r. "'. : 1~v "de," ciding upon defendant's motion, bfter the evidence or1 (' i tht:r W' uQ admitted only aCter all ~ f' • ~ ~ 

... e eroneesto t·h .... '.. l' l' " 

. ""' Imp l.catQd dCfcndant/;l.,d:e i,:.:;,oloscd I that the prosecut.j.on has fail~d to prl.)\7e nn elonllmi: arc delQt~d, or severed trials,. £0'" '.&'1'"1''' d " i' ' .. ' 'i 

.......... efendants. Am • " t . " I k 
p . " ' . - . er~can Bar ASSOCi?! a' c~imfa, necessary to sus aJ..n a convJ..ctJ..on. n Jac son v. Uni h:<l . rOJect on Standards for ~ .. __ ~ .. _ .. 

and S Ct.-iminal Justice t Stand.lrds Relati:Jgto JOir.d:,kat~,"o~50 F. 2d 897, 901 (5th Cir. 1958) ,the Court hole) tlwt ;if .1 " everancc, S2.3 (a). !' 0 ", 

~ 'i) 

.1]" Oil 0 '. • •• , 

.. it. se~s~tl.ve and lmportant problem 1.S POH0d by the fnC'l~ t}l:l!. ~l: 
I h.' 

~fendant moves for acquittal at the enil of the governr,lL'mt' S C<"f'lC, l\noth{>;r C'a~c of particulal."ly ai I'"~ , 

, fficUlt decision for the trial )'ud~,le~110u, 14 have the benefit of a ruling on that motion h":iot'c:> dc.c:i.cLi !~cJ l S th,.l t j n '.;hi ell til" ,~ " 
'" ~~fcndant a t j' 

Sser S instlnity.. "'l'he courts have b(!~nlhetli~r pr not to present evidence on his own behalf. Hany j\ld~J';>:: i.J.vr,::t struggling for years' Q 

to frame a workable dafinitionl" in p~rt because th~t .. ,~,,~ }l~al1t such motiono at that stage of thE.' proceedings beGa\;';.~ prof~ssio~Jl I J • _ 

)~~yc ll.atric commUllity hns never be~n bl t 1 L"'d': d . to defendant may corne (Jut dur.ing pr0l-3entdtiol.) \\'h4 t it is. a . e . 0 fu ly agreet;''Vl en~(,~. amag~ng 
'l'he ihsani ty 1::r-' • ' i . 

~ . _lcLl most frequently inVOlves complex and J!defeO~~ant' s case. Many judges also prefer to defGr ruli.ng on mnt.io)1:.; COhllict:$.ng expert te<:t' ,. . i." 0 

- l.mony e)tpressed :in m(:!dical jargon incomnrehensibfQr aeCJ;J!ittal made at the close of theevidenoe until the jury hRZ to the jury ( d "'" 
an often the jUdge).. ) < i' ' 

th<l~ t}'t· Tho jua,e .must be careful to ensurefefnrne~ its verdict, because if the jury finds the dcfcnc't~r.t :i.m)('C''''Hj- r ... -.' !';~l'('l.·t tC!;tif" ' ~ " ',; 
..l t.o his obserVations a1.".dlu Ao

. tIl.... 'h" \\... .. '. d f r the J'udge to rule 0 th ti S title! I r 11 tl .~~'" l.. .. "" accused t s mental} e.t\"i' ~ ~ no nee 0' n , emo . OJ}. 

a s the 'le l than just. 'hi scone lus ion s • lest the j ut'l' aMica te its l.i . A tr cb 10m which 'came to the f ore.fron t dll ring the 196 0 • sis tha t nf 
tri('r or ff;lct. Often th . . ,1, 0'"1 C) 

of the ill e facts' rol'i:tting to defendant1s commissi.Jhedisfuptive dGfendllnt or defeng>t~ Clt:torney. The tri nl judgc l)(lC:: the" 
"':,1aI dcts cl'a- ad . . 1 0 ,~ " 

def(>ndant·~ 1 . ~ ~"9 get: lost ill the Jury's 'deliberatlons of rb:US{(lt!~~on to use his, judicial PCMCr:t,o prevent distraction~; anc1 
~ eglJ. re~1Ponsib' l' t " . l' Q 9' . . , 

a I..rit)l',. l. 1 Y for them i.f committed. One <levir.e \"h!Jis~uPt{ions of the trial. If the defendant I s conduct is such that the J \ldt"'e ~11 t'l..·"" . ,) '''W.' _. ... lie J:'e~' 1 .. f "" 

this i)''''' '. . '. qct-aaQ.d $ome State cOUr-t:s may enfplo.y to precllltri~lo <i~mnot proceed in an orderly manner, he may be: removed frQl'l the rC~H~·lr. loS 1 • of: .."", 6l 

. a .. urcation f' 0 !. ..t • 
then ';f d ' - ~rst.a trial on ob';.""ct..:v''''' '('f'ul'It or l'llnn",JOurtJ:qom Q,nd the trl.al continued in his abRencc. Illinois v. A11':-1), " C? f clldalll i <" fou" So '. .<J'"i!',. ......... ~ ."I'"l ____ _, ~_. 

'" "U guilt: r . .', .' " 
ili.L" .} '\ s. econd trial on criminal responsibiJ~'7 u.~. 337 (1970). If an Clttorney obstruc"lS the trial, he iR lomb jv."t J.urcatioll l:)ay , . . b '. 

also be Useful .-" >.0 . I v ,,;: • 

nOl only d'" ." . lon those S!t.uations where the jury ro oa r~nge of penalties ~nclUding censure Or reprilli;'\ndf~emoval 'frmn tlh, ~l:cl:nn,n~s lhe. . ." t. Q '~. 
lSGtle of. '1 1 \, 

StmtCllce. 11' . .. gUl. t or innocenCG btlt-, ,.'11so paSl;>es fo'urt~om, susp'~nsion from. practice in the court \,Therc the misconc1u ... t: nCI":\!l~:'. . tIlls \<ldy i a clefonda ". . " I: 

r::iCJht !TOl to· '. . nt m~1y be afforded hi,s, l",ifth Amendment",~nd, Cd. p.·tempt. .l.ncrllnlndtr. 1 • • 
-Hmsclf d f'} .. . ~ 

sttlhd to be heal-d ' an yO!; he allowed to take the \dtnessre HfRence of the Court is well-established." Ex ?ar.te T~rry, 12B U. S. on the matte 'r 

left this question to the ~ 0.1'· pun~Ghment. The Supreme Court has r89 (1888 ); Cookq v. United States. 267 U,S. 517 (1925). nOlo/ever. the u,;" 
183 St(l,tes. M l '; 

(1971) • !:!S..Gaut.hi! v;' California, 402 U.S. pi" an Jinappropriatcly severe s Cl!;lcti on may only increase th(~ likul ihood 

o -. ". - ff .x~cerbated disruption of the trial. The judge mny' bost ,roduce the 
!
. , 1 
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; '" 0,\ h 1d th t de fen' d'"'nt., are entitled to I \ courts have e u ' ."".;:> ~vcrcH ptate . 

disruptiorl b~' 4rticulatlng in(ldVim~<.~ tilu t;P~'('J:l tt;:j" l<::~su~e of the pre-sent~nce \,report alld heurinlJ on npy ndvcrm: m~: LI1'; iJ J I PO!;!. 1 JJili ly of , . se, 

I , , Stilte v. l{unz, 55 N.J., 1213, 259 to be followed in his courtroom either r.outim·ly or for the lqrth,l'itevi\'~J to sentencing. ~, e. g., __ _ 
i ~:! '~ 

(lHt eh. 19;~ 2d 8°g;) (1969). 
L" ,~ 

t\'· COl h ," • j ", Q i 
I"" "". 'Q 1:;",1 

! 'dJ . ~. 
, Sachcrt: v~, United States I 343 u.s. j , abuse and deter its recurrUllce. 1'" \~ 

J ""'f one of' t'ho fastc:st-changi.ilCJ areas in Anrerj0.:ln In\\,. t)1 Sentencing is '"" 
t· .Ij i> (/ rr 

J i "p' rescribing low minimum and high maxiriiu~ :I.. 0J';'1 I:) , t $Em.t~rcing statutes J) 

;, ", '--' I' narr' ow SCOt)e of appellate review! tlJ,c tl,~iill i ndqp }d' by'"tID extreme y 1: 

States prc- sontenl:o 1'(,'111)""1 ~ C t, • • 'l t 
~L'j .", ~ been accol:'dcd illmost unlimited discrotJ.on ~n or"l'l:, ;0 fa heretofore . . ' . 1 . ,~, ,~' 

be furnished to the judge by the pr'obatJ.on or soc.ta, servJ.ces ll~'i'ari' /,~ ~ .' , f' d' "idualizeu justiC'(!\ in sfmt,01Icin:ry. 0 ~'':''\'.~l 
Irtherwthe obJectl.vc 0 U.l l.'\! ," ~ '. 

of the COU'"t. As these de!>partm"nts art) often, overworked , unul'r"J{ ,l, d d ter"" 0:[ 
... ~ '" t , ) howe\rert demonstrates ~p:eatly expanc parame"" " ttiga t i;on , 

and sometimes untrained, pre-sentf;'nc~ reports may be of UnO\ffm 'j\lJh ." J . bi "of sentence disparity an(1 on ~.;l~i.'d 
~pe~lat:.~ review, focus~ng on pro ems 

and usefulness. Thus, the judge frequently lacl •. s a.l.1cCJuate factual) "lj~f ' • db the t}.~i<ll J'udge in ):"<:ll.ohin'j a 
~ideh¢o} may properly be consl.dcre ' , y 

material to guide his discr(;'tion in imposing sentence, cspt-ciully 1'10 ,,(},,~,* The trial judge is~aught in tho \'ort(':;: l"'PC':l~1!'" 
fnt~~~ determination~ 

defendant's entry of a guilty plea prccluq~s thE' dQv(.·lopmC'nt Of it ~ , "t\ t t;ll leave him great latitude and ('mum~rnte fe\'; l"lcton:. 
rstS,t'111 os s .... '. . . 

record or full utilization of discovery pro~'edures.. ,-, h' d" J,.' . 

v. B~rcella , 432". 2d 570, 572 case, unitc-d St{ltcs 

and then imposing the least sav~re,,~anct:ton lll.!C!uss.'1rl' 

~ '. 

,SENTENCING 

(1952) • o 

In the FedQrillcourts ang in most 

i~id~ the exerc.ise of' .lS l.SCrC\;ol.Oll. If: 

Recent Federal litigation has reaffirmed tb'~t. a trial judgt' In ?united. States v. \'liJ.ey, 278 F. ?d 500 (7th~ Gir. 1960) n td c:ll :j,d'( 

neither abuses his discretion nor violates defendant's Sixth 111",':';2; ~ ..... '1.' d f --Cahd';dlY stating that he was tmpoJl19 a more SC\f(!rc 
. . . I~ ,rf!"~rse or .... CJ "\ 

rights in refusing to disclose the prc-sentcnecreport or hold a 1i::~n;Cll~~ because ·'the defendant had stood trial ,rather~ ... "11~n pl«;.ud.in9 guilt ~'. 
on the contents tnereof. United States v. Dockery,', 447 F. 2d un: ',j'. of tJ1e p_l"op.,.'r.'iety. o~ th±S"c riteri;n. is stJ.ll very n{ui"11 nlj ..... . .. is. qvea.:tl.on .. . 

145 U,S. App. D.C. 9 {lnl); cort. denied 404 tr.S~950 (1970). TI1;1ca'use'"~it is only the other side of the coin from the aQ(:~l)tCd Pl'opotiH.j. 
I~·" ;~ 

founded on the rationale th?-t full 9~sc19sure .and 'boarin~ wouJd (\lFlatoothJ entrant of a guilty plea.sho't-tspenj,tcnce justifyi:ng h,'n.i8.pt 
" 1, t::_ v ',F 

inordinate delay in the sentencing process and "tioncl to lldrj,1 up" V11!}e~t;ne~t. 

sources of information for pre-sentence reportsilOn tllcothor hm;i! c 1:~ "has long been the general rule that tbesever.it.y of sentence.: 
! ,," 

many agree with the statement otone Fedora" Pistr.i.ct Judge tllllt:t~OSUd:by a trial courti~ not subject to aPl)ella'le ,mQdificat:i on \\~hC'rf' til..., 
t" ,<' 

"Despite tl:e lat~tude p,?rlllittedl>Y"'t:it¢DUC Pr~N:m/. ;1'ntuneJ is within the lcgislntive' lim;lts. Yet, in (Jntted St'Jt5::Bv.' 
Clause, a Judge ~n consldering his ~entenc~., JU!ct ,1,,! &X ,. 0 /; 

in try~ng a defendant, .should l}o:v'~r take into j!l:cwil;fJuic:ls~, 44G F. 2d967 (6thCir. 1971) t a.trial judgo. \"ilS revnrMld wlu')l" ( 
any ev7denCE:l I Or othe,;' fact ''!h~cl: ift not 1>3·oug1.11." t? ,I r--~~ 
attent7Ql1. of defendc;mtts coUnsel with opportunll.~,:j;JI oor 
rebut ~t. II Nyzanskl" J., Comment

f
, 65 1itlrv .. L. n \, " ,; 
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he meted out the maximum puni~lll~~~ht~to ~~lilitc~ry dl'f\ft 0".:1(1!.-', bi'(\\I1~J<?grafs 
-. ! D '11 

that requires scrutiny by a auug6 ~.hdlar J.H OC()PC to t.lw 

he stated that he thou9ht it un e£h:cglous offen so alllL uniforml y ,),'1\11' ~view~:'of a plea bargain. In fact, the National 1\uVisory COJ\1llljll:: i.on 
1 }~ , () 

the longest authorized tprm. M«ny trial jUI.Igcs lwv<! consisl\'l1t h,~HJina1 Justice standards and Goalcv \\'or.ltil'rr. p\"lPCl':'!1 l:"c..'~ ~: .. t io;~n.: 1-
! 0 C"t ~-----,..---..-~--- _ ... - --

sentencing policies for certain types of.offcnses; for example l'~fl\};i~bnfl1l~nce on c)~imiual J1.1HticG , Stal1da,rcls ~. 2 (1973) provi(l(':~ Lll •• ;'; tll'.~ 
to impose prison terms on first-time drug bf£cndersl' prosti tUb!~, (It bu~~o~hould approve a pre-trial divl..'rsion agrct:l'lC'nt: only if it vou1rl 

1 ~ 'J l'\ 

homosexuals. Such policies \'lould also appear to be condpmned by tht:! ~ /:li?~~ov!:.!d under the aplicablc critsria if :i't ".'Orca l'lC'got.i i,l,cd 111w •. 1 
; : ~,' " ,;}- II 

ap;?ellatc court1s rationale, \;lhibh is that th'2 sent<:mcing judy(' r.l\l:;tr:~gilqtY. The difficult problems in thi:; rt'~1~~rd ,n .. "\l (~i.t~C'w~<\...~l il! tht..' 
1 : li 

all of the mitigating and aggravating circumstances in each (:tls(leetic~ of this ,paper on plan bargai!1ing •.. .. I i 
,A most dir'ticUlt problem is whether evidence e.xclnded at: trial i it. !basic element of those progrilm~ iz proc;(~cutoriCll LJQ\1or t(. \::ilU.~C L . 0 if. 

becDuse j llcqally obtained may nevertheless be consider<'1d by tilt. jlld(fi~e re-:iiastatement of chal:gC$ if he ~Ubr;<'qucntlY d(·tcrmincs th~.·i: 
~ i ':, . Q 4t " . .,. ,. YJ 

in passing sentence. In Verdugo v. UnS t~d States, 402 F. 2d 599 pndJ.t;ons of tho d~vers~on have bt:on v.wli;ltcd, e. g. Suvr'~mc Court o;~ 
1 .tt -- 0 
\. '~ 

(9tn Cir. 196B), the Court of Appeals remanded for rcsentcncincl b('I'aui~:\:l;Ylvania Rule~3 of Crimjn~1 Proccc1Ul'U~ RulQ 104 (197~).'l'ht~ CC'iWt is 
t ,'J ~. 

the trial judge relied upon a pre-scntenqe rC!port "lhich \~as bar-eu ~t:~~ ;fkely to b~ faced ,'lith problems of misslnq ~~titlll;nn:>t.1n al)d st-:llp r 0. ,.~ 
on illegally obtained evidence. In Unitqd Stilt~R v • ..§hip~ni , 31'i F. ;U:id~n~e, especially if }h<!' diversion ~gr(>emunt. nln)' be Qf so."'(.'j'~J y(~"n:~ 

t ",,' 1: 

Supp. 2::;3 (E.D.N.Y. 1970), e..~f'd 435 F., 2d ~6 {2d eir" 1970) I 
uratiUn I e. g. ~ . ....!~. I Rule 182 (b). 
h - ~ 
) t, 

cert. denied 401 U.S. 983' (1971) ( the trial jUdJIets considoration vf!!' d~t 
j ~ 

evidence \.,.as sustained where the objectives of the eY~1.usiOl~';U:Y rul~ , .t 
~ 

PR0I31\'J'!ON 

§ 
~ 

'l!$J; sentencing a1 ternative of pcob,tion. rC'sts on t.hQ prc;h~irH." 

hat~~l)! offender is more likely to b'~ mao ...... t"I""t"l'l"'" of i ~ ~ ~ ~~"4~ ~ 1ivJn, a Inw-
" " 1: 
pidin1life in the community if he isodealt tl'ith in the comm\l~ity rfltb.1l' 

were not deemed frustrated. 

PRE-TRIAL OIVERSION 

Pre-trial di ver:ion - the voluntary channelling of dcfcnoant!; ir.than ~~iled to confinement. in an iusti tut.ion.. 1>lan~1' ilU'Lhori t.i.c~) l;'C'CChi.l;~nd 
:',,/ ~\. ~ 

rehabilitative p:£ograms prior to an adjudication' of guilt - is it ncwpli; u~ of p~'obation in ill1 but the most dctngcroun and serioU!1 Of!t~)HH.":.1, 
" .~ 

and ;nnouat' d . th (I l' b' 1 hd redonunend 
' ..., v ~vc lav~ce ,0 resuts of \qhl.ch cannot yftt;. e 'asccrtiu.l!' ... ~ I?i" the great inc-re:ase in probntion services staff and 

I " 
fgtit1f1~ation that would 
t. . /I ~~~ 

'l 

The approach has been highly pl:aised as a melms of proven tint] tltL 
(J • 

be .. requl.red' to accolTunod~t" tI""" c1 n ... v • ..., ..• 1<:1 ge .. 
''D 

acquiring of a conviction recor4and st'imulating the use of , h hi~ J 'been and rcnlal' ns tru'" l..l" t commUlAl tl'l "'i ' ,.:: '\:'.a .; ,. 

"treatment" rather than inc~rcoration. 
" 

these programs are considered to be voluntary lithe deit.mdl1nl 

a degree of liberty for the government' "" 1" f' d 1 d t ",qual. .. U: ' p ',() g<.:o 

prosecutiJ)11 in abeyance. 
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standards Rclati~g to Prohatiort t 2 (1970). ! 0° i " , " 
'. • 1 ,'~ G It 387 U. S. 1 (1961l ff tho Court h<"h~ t.'lh'lt" th,,' il\h;' ! I·\.~"'\\~··· 

Huch of the success of probntion depends upon .. nnd .muell j~~~ au I .'. 
", of th~laU1;;~f the Fourteenth l'"llendment doe$ul'l'l>ll" t.o, Stdlte j\\\l\ini I" '('(~\H:t 

difficulty of the trial judge's taskre1<\te~~ to, the formul.,"t' J '1 . '" l.on Off "."~. and.c:mandi\tc~s fair notice oro ehur~b$ \~ith ~\~~'\"'lUil\\.' ~ ,)'1\' '. l.oc~mlJ.ngs , 
conditions of probation. To be effectiv.ei such conditions, mu t b 1 ;." fO~ • ,,' . 

" . • . S e, pr~~p~re the defense. the ri9ht. to cQuntul,. th~1 ri~1~H' t<e ~'{)n~' "'l't ,,1\.0 
precJ.sely draWn an,? founded upon a deta~lod knowledge of tit 1 ,.'",1 , 

, ,I, e offend!!t)s5_e~nmine Wl tnesses ~nd the rig}l\;. to :prott,~ctil?'l' <l~li:dn~~t ~('l { ... " 
background \"h~ch ~s often unava~lableto the judge R' , 1" .. ~' 

• ecent htiguti~~+'irm:ih .• at.ion. In In ~h(' 1:·~~ttcr of S::~~l \'~in!:!2i~~1t 39-7 t1.S.34;'~' ntH.\~} J 

has sC'C'n ma!,y p~obation conditions declared inv.a:lid by r, apl,Jellate co'" " 1il,'t re';~ct"'d the clrrnlTllcnt. tba~ -;~l.v(~i\illt.! H~~O"~",)co.hH.'t \~"!l:" \:. ""hi.i .. l·~, re .caq'f J~,.... ';1~ "" or 
!, o,.c' f 
~\!'l1>'TthC'r than criminali and held th~t t")~'o~')'f b("~~ond G r~'~t~{'Il~ • .',\·I;.~,,~;:,t 

1 . i .. \,'1lon. a J"t,-r'''''lile is. c.·h.ar,~cd \~ith ~n,lct \\hi-.-;;h '\;tould ".~~~~tH .. ~ 

on consti tutional and rcasollablencss grounds. 

i;,ncc,,~~sary ~ ~.... .;J r 0 ~ 
1 cr:m~ if commi tt.ed by i'tU adult. JUVENILE JOSTleS 
t ~1~ ~> 
It i ., ~ 

The character of the juvt!nile justice si.stem has in the last 1'" 0 !.'~ one juvenile court jur.l~e pu.ts i-L t t.hose d(~t~"l"r'~'ll"'''ltsh~·,·;' 
d8eadc ulldergbnc Cl profound change. The original concept in the ~Eitct~d a legi t~mate polari2~tion of ;phil~'l!Cpl%ic~ tm .. l ''lpproQt ~ .~ 

t bl· ' L, a to\' ........ " 
es a ~shrr.ont of separ(1le juveni'le courts 'l1as t'" t h'ld lmt n.~quires a posltl~u fro:n ~a1Ch Juvc~u.lce;:H.lrt Juu~on co}'w{·t\·d.l\'l".:·~ 

~ (na C:l. ren had to k. c J ~;.=J~- ~'.~-

protected from the harshness of dduJt criminal ct. d . ~mi~~J Gm:ff, J. (n.:m.dl·~mi;; fer !;~\i: Ja~\1'crd L" C'm:rt .. ·'1\:;.~'S2:-t :!3 f .7!~ {l '''f,' ~ . 
. . our s an penaJ .. ' t ~ 

, t' ,I! \'i • , • 1 . . 1.. ~ns~tuuons, aHd that the emphasis should b h 1" , f:?r;'~tapply these dcc.l.s~ons strl.ct; y 1,<7JtbJ::~ b.,,: COll:i!~t.·~ of t'~. ~~,l:a"<\"",,: 
. . ~on" re a )l.lltallon andf ~ • 

rnent rathel than on guilt or innocence It "'as tl h p' !,;~rt language <'md contJ~nue to ~CC{?pt t.ho J",nsic ten.ol~i or t?a:r'l.~:~:·~J,~.!:.'.:.i}';. 
• v lOUg t: that the fur. 0" $ 

process proi:ections afforded adult cr{n.ll.' nal A f d' t h: l:~'aa into them many broai! constit.ut. iO:1Ml ,h;~pl;culions ilbd i..h.· nc·cm::,!~::: 
... ",a on an S ,.,ould be r., ~ 

1 ~ . 

dysfunctional to these objectives, and that th,ey should b' e .10 rtff'prd the full range of legal 'Lrapl·iu,gs illllplicu in adult. {' . ..\.im:lpdl 
supplantt:; "".~ , 

by a juvenile judge Sitting as a wise and benevolen~ pa,rent to do tJt'i~l:i One area of pa~ticular controversy is tbc-cffic4cy of jur.l'" 

which the child offender I s natu'· ... al .par"'nt.s jrialst~ a question the Supreme Court ba;; lefl- to statC's .. 
,~ , ... ought to have done. 1 j., ~ 

In the late 1960' s .. the SUlr\lt'emc Court' d l ~ 1973 survey afall American j:u".dacs t~ith juveni 1~. jurisdl<.:ti.on 
1:'. l.ssue several decisions II . ... . 

which have caused a revolution in tllJ.' s !hows.~that they consider theil; .nuw.PC( one prol"llc.:n ~to "b(,.· in<ldcqu .. tct· 
concept and a role-change fOr}. " ~ c) " " 

the juvenile cou.,r,·t J'udgr.>. . .' on'~.l'Ji\.Sties "or" detentl"o ~ .... 'f;' 1 ""tt 'h. '1 ' t' d "" These decl.sl.ons t~ere founded on the perC'.;"'~, "'1 J.. . '. . 11 ""~'":n,,,,:.l.n9 rl.il« U JilCr u~;:n,"'l.' ysrten l.OlK 

that the develoPlnent of adcqu"'t 1 b'l ~.:!'"0a$< [of difficulty \~er. C tho ~uriecrtaintv .j·t~GU~. ''''"'1:'. a;''''''''='' ":1'''' 1 ........ qU.l· "'pn""'tl ~~'. 
a. e rCla l at.at1ve rcsources'hadnotk{&IO"ol .,f ~AA' '\t.' ...... VI .... ~ ~ ....... \ 

pace with the need, and th .' at ps a consequence: 
~iscussed b ,. .;,.".. 0 , l "," f a ove, ~~cessl.V~r :rudl.cl.al ·wodrlonds. and in::ai!fic.icnt probnt.iC~1 

"There ll1~y be grounds f '. . . ,pi- s~~ia.l s7l:'vicc stuff = /' ~"'" Smi th, APrQf.i le of Juvcni 10 cour,t~ J1.lc,lq.(!S 

=~~O~~~dstt~fabduoltth \tOrld~~ ~~~~c~. ~n. g!~:\l~~:h~~J.~~C r~~rf~n~~.~,~1 United States,' nd.1p'l :jnt .... ;;.: of: ". . 0 .' . , ... u' • -~.-~<-----. 
... s nor tIl" sIt _..J~ r "" ",u. .... rom ,!.-.~u~{C'.:...nil~ ~)~u,~tic,~ ., VoL ;>Sf l~'(h 2 

trca+merrb" . . . '. .,,, .. 0 l.Cl. ous CUre and rcgcnc, .;~ -- j/ ~ 
383 us' '5'P401stu515~tCd for childten. It l(cnt .. v. united Sf·t 1.'Ji (AugusL 1974) '" 

'. I. v (l9G6). a. --- I '.,,'.~ ." I' 
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ll1~ti ~utional 
! 1 

The writ of Habeas corpus, trnditio\IHllly a vehicle for Prisoners!'" 0 4 
! 'i 

to challenge the \Talidi t.\' and consti tutid.nali ty of 'their underlying r 'f 
convictioils, has expanded ·in recent y.ears te)' inclcucl¢ challenges to tll" (J 11,1 

constitutionality of prison discipline ani! conditions and tho due, ":,' 1 

:~:::d::.::n:: i:::t d::::: i ::~e ::: h:::g::::r "::n:::::::s:o::::: f, I 
I 1 
1 ') 'I 
1 »" I 
1 1 

administration or to interfere ,,,ith the> ordirlaryprison rules and 

regul tions has been rejected in ~o~uc cases in ordor to assure to 
!' j 

prisoners their retention of all those rights I':d: ordinary citizQl1s! o~ 

\'lhich lwvc not be-en expl."c$sly or by negative implicatioll, taken fro:J;::' 0 i 
j 1 

thcr.l by Id\'l. Thus! in Johnson v •• 'vory , 393 U.S. 483 (1969) the Cod " 

invalidated a prison regulation thd.t '\prohibited prisollc:r assistance t, 0 'Of 
',1 0 'l 

¥ in the P1"L'p<:ll:ation of n.:lb~as Corpus petitions, pursuant to \'/hich the I, 0 .~ 
1 'i 

Other areas of jU'll 6 
Q ~ 

concern have centered on prisoner I s freedom cr religion and freedom f;! 
peti Honer huo been confined to maxi mmn securi t!'f .. 

i ~ 
Chief among!' n' i 

! t 
cruel and unusu.::ll punishment and racial discrimination. 

. " ;.. 

problems presented by theso petitions is fashioning relief \'ihich is ( ~ 
! l 

feasible and pract~al since the Sti.\tc should not be precluded, by I~I 
~, 10 t" 

l 4: 
'~' 

j' J 
'I ~ 
} ~ 
! ~ 
I " l 

of an unrealistic court order' front confining dangorous prisoners. 
,. 

The resulting tide of Habeas Corpus. pct:i.tionsi. while stemmed 

somewhat by a stiffening of procedural rQquircments in Frei$cr v. 
1 ! 

41~ U.S. 475 (l973) has nevertheless, focused upon the! l 
1 & 

Rodriqu('z 

judicitlry the competing demands of today' s P:~ill system. The court ! i 
\ Q ( 

must balance the rights asserted by theprisonor against the needs ofl iJ

o

", J 
I ~ the prison and the e~igcncies of prison life. Xn nddi tioD tUo traditij ~ 
1 $ 

presumption of validity \.;hich atl.:i1ches \=0 the expertiso of' prison 

" . 

1 '4 

I & 
J 'j. 

t j 
I 00 i 

.1 '0 t 1·,;;. 
r , A 
i.i;:) ~ 
I ' 1!. 
I il'~ 
t ' t 

IJ 
'j o~) '",i'j 
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.;, WORLD IMPLE~1ENTATION OF THE UNITED NATIONS STANDARD 
MINIMUM RULES FOR TREATMENT OF PRISONERS 

by 
)1 

c/ 

Daniel L. Skoler* 

The primary contributtpn of the Un; ted Nations
o 
to the cause of worlo 

;~ D 

pep a 1 system guid~nce and improvem~~t hascbeen the Standa~d Minimum Rules 
'., / .~ 

o far Treatment of Prisoners 9 a set 'of precepts now 20 yeir's old and wi th an 
G 1 ~. 0 

°in':ter~sting and nof unproductive" hlstory of impact and inf~uence. Indeed, 

,[j) ','Wce comparableru,l~s or standards have not been enunciated by the United 

'0' Ib o~~ion~ t~ guideoth~O operation of law enforcement Qgencies, the criminal 
,; 

"courts or the prosecution and defense of accused. offenders. it may be sai}! 
~ , \/ 

t~~t the Standllrd Minimum Rules constitute the UN's major standard-setttnQ 

Q 0 effort in the brqt~~a of crimlnal justice agmfnistration. l As S~~h, the 

o°tW~es, their evolution and the extent of \'1orld iriiplementation merit atten

tfbn by those concerned with the "social defense" function and the advantages 
! :: ": , 

'Ift,d limits of United Nations l~adership in enunciating int~rnational norms 

." fQ.~ more effective "!ethods of crime prevention \~!and offender treatment. 
'".fP- 0 '. 

'Ct! 0 . 

"0 It;is the purpose of thisarti~le to °un<t~rtake such a review, In so doing, 

"'D '111~~cussionand analysis \'Ii 11 focus on four areas, i.e., {i) the background 
c ~.;; 

"v c.nd adoptive·histQry of the Rules \'Jithin the UN structure, (ii) the extent 
u • 

'" "0 df' fonnal inco .. rporation of theR~les,or their substance in the corr,ktion~l 
() '!~ 

o.,~penCii~ codes and regulations of member nations, (iii) the extent of world 
l)o "o! " '" I) 

o tmplementation .of the Ru~es ill, the actual administration of prisons a.nd cor-
e " .- c: 

o oOrec;tiona1 systems, "imd (iv) the v~rious national mec~anisms and remedies 
. . d' 

?', .tiich arecurrentiy evolving orin use to enforce the Rules or similar 
-, .; 

Q 0 

Mr~nties "and codes of offender troatment. 
t) I~ o 

a C 

~ (,>., • !,) 

',. 0 JIljirector. American Billr Association Commission on Correctional 
• .0 Fa~nities and Services 
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Prisons and prison~rs ha've always b~Emili~ensiti . _. .I" ",,':" ~~. 
ff 

' U . ve area 10 soci til 0' I B k dAd' t' d L 1 St t f th R 1 
e orts to maintain the rule of law .. Ofltaneed a. eys I,,; • ,ac groun 1! .. op lon an ega a us 0 e u es 

,,' not share the pesSimi 1 0' 

George Bernard Sha\t about the imposSibi)ltllOf,' • G sm of ~! ,,"";'1on of the Rules Ce, 

. <T' prnon i eform, or the ass .' =-
ment of a Oost k' • eSs,t») d> ' 

Co, oyevs Y that .Ptl~pner t~eatment is the ultimat t .' 10 - 0 i The Standard~'inimumRules for Treatment of\" Offenders were brought 
nilti on ,~ h'" e est Ofa ,,f' Ii , ~ uman1ty, to appreciate theboldnes~ . ,4>-b. • I' intoi;existence as a set 'oJ international standards.vJhen approved and commended 

, ' ,~I' ;:) OJ tHe Unlted Nations· i 't"' '. "~,, 
tlVe that led t . , ,,' . , nJ n·! < ' , .. ' o lssoance of the Rules. ,If the20 .. ,year re d' ;'" "tc.pt~e united Nations in 1955 by the First UN Congress on Preventionaf 
thi 5 1" car unfoHed in' l " "i ' , 

ana Y515 1S less than startling in t, .'. . f .. ; t,r~. and Treatment of Offenders.2 The ne\oJ code had its roots in an earl ier 
. t ' . enns 0 aehlevemant, speed, and ;~ I> " , 

1n ernatlooal acceptan th' , L ' ," ," 1. ce, 1S must be measured against a h' t .'. f 'ftrillfJlation of prison reform principles by the International Penal and 
correctional th' ,. 15 oryof thanglr~i . i . ' 

ought and experience t"ihith not only tonfir th' .. ! o',PeII,tentiary Corrmission (promulgated in ,,1926 and subsequently revised in 1933 
of establish' '. ms , e dJfflculty 'r{' 0 , .,~" ,. 

lng humane and effective pti$on systems but tOcla' and;1951). It was" only tl.'40 years after the Flrst Congress actl0n that the 
the social '1· . Y challenges, Q <; utl lty of the prison itself. 'i lift ~conomic and Social Council approved the Standard Rules in August of 1957.

3 

" 
o 

o 

'& 

t 
"th1~: action.was ,subsequently endorsed by the General Assembly of the United 

~ C'~ - I< 1~ -. 

;". JfatJons in b'/O res~lutions (197,1 and 1973) recommending implementation and ~I 

I" " ~tion of the Rules by member states.4 

j ~~ 0" J 
II> \1 "i' Through these policy actions, the United Nations placed its leadershi p r lMtiiinfluence behind the rules as a body of doctrine representing "as a 

,,, who,le, the minimum conditionst\lhich are accepted as suitable by the United 
G." 0 

" '" ttll't10ns" in the omanagement. custody and treatment of o'ffenders, and explicitly 
~'-:, ~ 

C·r cal;led upon the \'Jorld ' s governments tp give favorable consideration to the 
,. 
:;.. 

, addption of the Rules and theit application in the administration of penal 

,; t~Jti tutions. 
:: 

o " 't 
! i" 

I 0 Co~tent and Scope 

The Rules themselves consist of ninety-four individual statements of 

1111~imum corrections practice broadly covering such areas as medical',care, 
,,~' " " . ". t ] 
~.! 
1 
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., 
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,. , 
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_ 

pun i- P Wsical c{)n~jt:1CflS ' 1 
" ' shment. separ.at10fI'Of. .. .. -of confinement, dis' . 1 ,"'" , tre" categQt'u:$ of prj clPhneai; 0 c:t.~imination 00 grounds of race, color, sex, language. religion or po1itical 

a~~nt programs a an~ concepts .. ilnd i .-' .,soner:., prt$nner tomplaints, I, '~"~litf in prisoner management (Rule 6); recognition of right to religious 

.", amp], fH~d hy Special . , tlstftutionalpersonnel Th .' " " annexes on i'Sel'. " . eYare 0"1 f and practice (or non-participation in religious activity) (Rule 41); 
"Open Pe l ' ,.' ~etu;mti1nd Tra.~ • 

naand Corr.ecttonal Ins""'. "'t ti . . llllng Of Personnel il 'and " "':':"~lar ins .. pections of penal institutions and their operation (Rul,/e .. 55); 
Stand . '" ."" u Qn$~1 ad t' '~lf'l . 

!ird .f.hnimum Rules" 5 Th .' oJ) tad concurrently I'lith th' "~.} ',I e ftules fermat t. c e j pro~ision of aftercare services to assist in community reintegration (Rule 81); 

on general Subject matter and q,10iT'1iil':1- ..... , S diVlded into 30 groUPingsbllg' 0 d~general principles which prefer open institutions over seCUI"e ;nstitll~ 
general a 1 . '. . . Jorparn"one···' r· PP lcatlon and t". . . . ' . covering matters of i,\" , l d . d Content < . .-. • .. other "PPlieable,to .s • • . .t~~rs, seek to minimize iff.~.nc •• between prison life an life at liberty 

0. wtnch is di"e t d' ..' .... p ... etal categories" ( i ,0, . ~ 0 • • 4 C e to' Prison ,r.JCst " •. ~ph lessen responsibility or ;ndivi'dua1 pignity. emphasize continuing COITI-

lngs fot mentan/disturbe..t. ~rs under sentence l11th shorter I1MI:!!.:; ~ ) Rul \I prl$Qners and • "'"'f I " :,ity linkages, and safeguard civil rights and privileges of offenders 

es do not purport to reoulat ~ prlsOners atJaiting trial).6 The i"'(lules 56-64). 
conSider d :;;t e management of ju r' . ,,~,i 

e gener{l11y aPPlicable in t1,." . ven If: institutions but an~ ..: 
As WO ld illS af'ea,,1;~ ." ~ r awareness f .' " ,ptrticularly among the ,'./orld criminologic,a1 and prison administration com-

Sifted th 0 torre<;tlonal need". ! 07 ," 'cf 
, e Rales have been increasi 1 $ ~~nd problems has inten~ i} ··"0 ftlh;ty. That interest appears ~ have both broadened and expanded in recent 

acceptable body of basI .... "'';.n1' ... ' .n~ Yrecognized as if ganer''''l}v :,~' ,.¥ ., : 1te·~.·ars. . ...... ~ 1 ~. ... ., . ~ , The FQurth United Nations Congress on Prevention of Crime and Treat-
for individ rna reqU'rrements.. Tn I ",;; 

> ua.1 cell OCCUpancy t"l'th ':, e RUi,es 1 forexample, calli " ~nt of Offend~~S (Kyoto~· 1970) flecommended, among other things, that the 
\.1 ean and . 1... adequate " 
't . proper- bedding~ clothl'" '" . . space and ve~t'i1ation{Rule 9); , .. Upited Nations social defense program be given appropriate means to under-
I ;-l~); datl . ·9 and personal h' '0" '$ '" Y exerCise (Rul .., '.. .!Y9Hme facilities (Rules ~ake tesearch on imp1ementatio~ and to develop technical assistance for the 
medical and e d hentry medical ' .' , 0 .~ 
c dental serV1ces at e . eltamllltlltlons andqlldlified ,,'." ._,:.,Q, .. )!~romotion of t~e Rules. and that a special working group b.e set u.

p 
to. 

orporal punish. very instltution(R '., . - .' ,~ ~ . ments and IIcrue .... u1eS2?); banmng of" ~valuate the international needs and future actions for encourag1ng lmple-
notlce of of 1 J inhuman <mel d .' 0:" . fense) tnorough

o

" .) egr(;lchng punishments" (Rule31)'! "o"\P.:'entation of the Rules. The ~JoY'king Group of Experts was indeed established 
lnmate's co HlVeshgatl· ... n d ';. "" ntent· ~ '. v t an opp t . '. ..' " • 10ns in ~al1 d' . • . '. or::, umty to present tbe ' 0 0 ~nd has met on t\'JO occasions (NetJ YoV'I{ in 1972 and Columbus, Ohio in 1974) 
r19ht to make co ' .,sclPl1nary,proceed' " ' 0\; t. mplalnts, \'lith (:'. logs (nule 32);: guaranty of"" :~nd the lIimplementation research II mandate is reflected in the UN secretElriat's 
rat1on, jUdie. . out censorsllt t .' . "b ',-;; 0 ',* 

101 authority, or oth p, . o the central prison admlllis." .,],1974 questionna';tre su~vey in preparation for the Fifth congress.(Toront
o

" 1975). 
, . er prope c, 

') c. ' r authorities (Rule ~p); non. "0 P;j \'I The site of the Fi fth Congress was changed to Geneva at a 1 ate date, ,after 
i'the Canadian Government and the UN ~"ere unable to Cirrive at a mutu~lly ac-
j-ceptable contract on hosting the meeting. 
~ 

O.~. .. 
, 

From their very inception, the Rules enjoyed significant attention, 
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- F '. legal Status of the Rule! 
'~--,-,,--, 

Hhen approved by th ~ • 0 , 9, ""naiions 9 and the Rule,s might well be ~onsidered foY' addition to this group. 
• " e CQnOlJllC ~hd Social Councn ln ; 

t·1JmmuiT; Rulesbec:ama anof:fic~ n, ' , , ' 1957t the Standlr;t On the other hand, thel'e \-/as ambivalence about whether more formal statu~ 
." ' " ' la, Y Qndor$~d set of minim" 1. 

Umted Nations. The- Councfl r ' ' .' Urn standards Oft!:';j in;'international law would best achieve t.he end goal of the Rules -.., dctual 
.,~SO]utlon <:aHetf the attention 1," ,,0 , 

ments to the Rules and " ' ,o(membergO"e~i," a4option and recognition in the penal laws of member governments. 
, , recommended that (f) fav / i 

to the; r adoPti{)nand a 1" , ., ,Drab 1 e consi der~tion be gil'E,\ j "" 
.. PP lcatilm lit the administratio ' '. t,'" 

The 1970 Congress dealt with this dilerrana by mandating further' study 

ell) governments arrange fa tf. i ' ,n ofpenaJ lnstltutkj,U~, "of'the problem and authorizing the establishment of a working group of 
r ue ~'t dest poss1bl bl ; . ' , 

and (iii) the Secret' " e Pl..Ileity for the Rules-' " experts to consider, among other things. the desirability of a ~eorganiza-
. ary Genera) review prQ9ress ever r. ',. 0" 

of the Rules. The Ell • " :y ~ years 1n applJcatk~ , ~,f,on of the Standard Minimum Rules to include a refined statement of basic 
U es rel'!'.allu~d in this stat .,. ' 

that such sanct. ". U$ amid lJ'lCreasmg concern p1,"inciples "which might form an international conv'imt;on. ,,10 The Fourtr 10n was lnsufficient t - , , ' 
lega 1 status the ' • 0 lnvest the Rules \-/ith the full 

'Y merlted. Indeed . , 
following adopti-o f ' ' l 1n thl-3 fifteen y~ars 

n () the c Ru1es, the Gener 1 Ii 
OCcasioo to affir ' ,'il Ssembly itself never took tlJe" 

m the 1"'1..1 1 eSor endorse tl' " , , 
Social Council "'At: '" le action of the Economic and 

. cordlngly, at tile 1970 F: ' , 0 

was a full disc .' (/ ", Durth UlV Congress in KyOto, there 
USSlOn of this matter u d ' , ,.., " 

Standard Ni" ,', ,n er the agenda ltem entitled "The 
nlmum Rules fo to 

Developments .r ',e Treatment 'Of !lUen.del"$ fn ~i9htl)f Recent 
HI the International Field .. ~t B o'~ 

The WQk'kin ., , 
9 paper of the fourth Con'" , ", 

Rules POinted out th grJ;ss; Of! the Standqrd Ninimum 
. at ~s gutdeHnes., the Rultk' " . 

upon lncorpONtion', .0 ' ,,,,,$ d~pended for tfHHr effect 
. '. ., .. 10 natlonal ~nd 1 
ldentified Some 0" • ", ~cal laWijndG~gU1atio~s.. The paper 

lssatl sfacti~n Qod ,. G 

Congress did, howev~r, take a positive and useful action in recommending 
"{"l' 

~':t~at the General Assembly' itself "should adopt a resolution approving the 
(; 

Standard Minimum Rules and recommending their implementation to member 

~tates." This \-Jas in fact responded to with r.easonable promptness in two 
~ 0 

General Assembly reso1utions(aithough it has been observed that neither 
O'i,l\ 

"0 amounts to a clear "adoption" of the Rule..s). In 1971 the General Assembly 

"explicitly invited the attention of member sta'tes to the Standard Minimum 
.{~ 

Rules and recommended 
o 

II, , 00 that they shall be effectively implemented ;n the 
administration of penal and correctional institutions and that 
favorable consideration shall be given to theirCinr?rporation 
in national legislation. 1I [Resolution 2858 (XXVI)] 

,'In 1973~ having rece'ived the report of the Horking Group of Experts authorized 
ditj not have th~, ' ~o9cern ldth tbe facto that the Rules 

I; status of 'an internat'icl " , ' 3'at the fourth Congress and expressing its continuing concern and interest, 
would be obl jgato . 'fla convention whh:o'l ll'hen adOPted, Q' ",,: 

rYan SUscrjbfn n' . ",", i; the General Assembly recommended 
that in the past 4. S ~tlons. Refe\ence t1aS made to the fact q,: ' 
d' "wo.., decades, more thqn 20. "c, ' , " , II •• , that, Member States' shoul!1 make all possible efforts to 
. lfferent areas of h ' . . ' jntf;rnatio~al conventions in ~~ "imp]emant the Standard Minimum RUfes for the Treatme~t of . 

uman rights had b~en" . . ,. Offenders in the administration of penal an~ correctlo~al ln~ 
" 0', ~ concluded within the cOlll1lunity of" ""' (, stitutions and take'the Rules into account 1n the f2amlng of 

national legislation. II [Resolution 3144 (XXVII I)] 

o , 
. ;) '.' I' 
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tOr t~e t' b'o . 
• . line eing~ any move tq et ther jl' n 

I-'Uit"l" 01" t::a ~t'p.k theii' c , ill llSl"Id and reorgalllze the' 
, r ncorporation in "n .t t " 

f • '" ," uu an ernatfonal convent' , 
" l1;l\l~ beep. abandoned •. The t;'O • ~. 0 10n ilppears 
, . " rlnng group of J~qert.., '. 

1'::>'1) f,;(.\Ilv:·p~s reached th . • . ;vs ,appOlnted after the-
.., . ' " e eonclUsHm that this 110ul ' 
•• t.t' <11iPI~tjf.- -I}f {ji.,tj on. ad . .' r, .' • d not be th~ tnpst Produc. 

Yocatul9 such practlca 1 t' . . " 
ti()11 c1' Um. nJ~l.~s: . at lOll as t'flde.' diss""'l' 

n\L ~ • develo '., 0 " "" OJ. 
Pment of ccmmentarie 0 . " 

lPti I:!.l'" 1'v j .... o· . 5, an ltttroductfon to the nul 
" .,. ~r:\tandable b h' 0 1\ es 

.:~O"".: ,',. • roc ures; COtltinyfng studfe. S •.. 
, . r • ~ 1 .• ~searc.h and data . .• n If,iP ement~tion' r .. '. . . 

• ~"",.:. ,I '.' _ . • e,Slonal and interregional Seminarsj and 
_ -" <, ,.: ~tlQn with the overanc 

'" 

f,,'). at, ;.,li wa!> seconded UN program 'Of human rights enforcemeilt.13" 
by the Economic and Soc' 1 • 

" .n U· . ,_.r· ft'irp. r ." c, la Councll thmugh its 
reventlon andf;.ontrol which 

. "" 
, • . endorsed the W ki' ..' 

~hat there should he '~or . ng,GrolJp·srecommendations " 
111 tho Rules f'" convention on or . b 

:;1ven "to th ,or the time befng and that a~f $u stantive thange , 
ell' ,presentatlon and fmplemant:ti:~:j~V2 should be 1 ' 

Q i~ 1,\ 

ihus. the Rules st d. . 
an today as a st. ' I 

t'lat P;;"S recei ved h' e of Utn ted) Nations guidelines J
l

l
,' 

. 19hest endorsem . t f' . " 
• . . '. •. \ _ .' en rom the governing United N. atl'oliS . ~, :rct 4... ' • . .. een 1ncorporated i 

Convention, It a ? .~n,Y kind of internation~l legal 
, f>pears that this stat. . , .• ,~ 

thf! framework for '. us -and qpprcilch ~11H continue to be 
Contlnulng efforts to 

;:lena 1 Code <ldopt i seFure world adherence and national 
,on of the R 1 ' 

-, ,". u es along, wfth a '"" 
• .' .,';~ t:~ ny. amend.7!ents or expansions of 

t 
} 

I 
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'II. Formal IncorporationP in National Legislation 
and Administrative Regulattons 

,,'rhe'Limited Progress to Date 
e 

--' 

P~. A major goal ind0l(lTlulating and"'appr'oving the Standard Minimum Rules 
I, '; 

., ~t1t~ to encourage their enactment (explicitly or in substance) in national 
r,. C " 

,,' m". ," d '.' 
", pef1~J codes. Howfi!ver. the record of actual incorporation of the Standard 

• M~f111Um Rules in legishtion and administrative regulations is hazy, not well, 

d9it.lmented. and largely disappointing. tt 'is true that the Rules wef..'e not 
:C '0 

Cl"I,tab' ; n "mode 1 penal codell form and thi~, '~/as probably sound 1n terms of the 
~' ~ 

.; ~.'i)r(ja~ diversity of code structur~. 'relati've stage of penal development, and 
.1(\ 

;, 0 Jr.gis1ative/regu1atory division of responsibi'~ ity in different c04ntt-ies, 
0' 

o How-,iver, UN data collection efforts appear" to have yielded not much more 
" ,0 

jJ 

°th'atl enthusiastic but vagu~ declarations that the Standard Minimum Rules 
° (} , 

i;l,.d:: lIinfluenced" recent code enactmen,ts _or and this from only a minority of 

"states surveyed. Indeed, one commentator con~luded in a 1973 publication, 
o 

reflecting on othe A.ln\vi11 ingness or inabil ity of most governments to fully 

adopt the Rules, that G 

" 

"After almost 20 years, they are satisfactorily applied in 
less than 10 countries. u15 

Since adoption of the Standard Minimum Rules, the United Nations has 

,.cOnducted bJO survey_s as to the ext;ent of "thei r impl ementati on by member 
~--- , 

~tiltes and each specifically inquired con'cerning the'·degree to whiGh the 

f.lw.les have been incorporated in .,or have jnfluenced national and local 1e9i5-

l~~~ion. The fi.rst l'Jas in 1967 (prelimin~ry to the Fourth Congress) 16 some 
t....~ 0 

l~ years after initial, promulgation and the second,. in 1974 (preliminary to 

" -tne Fifth Congress).17 In the 1967 survey, 15 of 43 res'PQnding nations 
• 0 ~ 
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indicated that new prison l.m <II' regulations en~cted since inception ,; ("" ;~ and the e~.cutive regulations had be,~n influenced by the RUles." How-

the Rules in 1955 had actually nb~en influencedJ' by the Rules, !lased lln !' .JMn exp1anato,'y commentary was largely barren"in the citation of actual 

documenta ry or textu.l SUpport of thei r assertions. it appears that P"b,~ I i ~~~nc.s or ci rcums tances of adopt j Oil or inc I u~ j on (perhaps a f au 1t 0 f the 

half of this gt"oup J6-.a nations) COU~d demonstrate a ,clear linkage l1ith aM J que~tionnaire format) and only one country, Israel t expressly reported 

substantial incorporation of the Rules or significant parts thereDIIS ina I tlwt~ parts of its prison re9"~tions ar. a liter~l translation of the Stand-

l'ew la\y or regulation. Thus., the 195B!I~tltional !Tison La\'l in Argentinaandf In:tlMinfmum Rules (again \'Jithout illustrative corr.mentary).20 Observation and 

1967 Federal Prison Service l~l.\-J expressly cite tne'Rules in their preaitble I •• hsis of responses from correctional systems in the 50 states of the 

as principles taken into account in their respective formulatiolls~ In 0 P"Ufti~ed States shot'J a strong tendency to citE; the Rules as an i:~}luence in 

th ile, the Requlation on Fundamental Standards for the Applit:ation of a l~ 0 preVail ing legislation simply because they match the spirit and content of 

National Prison Pol,' . d' 1 "1 11 11 t' h' 't 1 th t t'h d' t' fl ' ey, slgne 1n 1965 j state that~~..;~J;;Stimdard Ninimum lp ~'~ eg salon even were 1 was c ear a ere was no lrec 1 n uence 

Rilles have sufficient validity to justify their entir~JembiOdiment in Chi1ea~~' ~~~the enactment of carrectional codes, Thus, a third of the states in the 
" ". } .}' ~ 

,undl<:al standards. The r\f:vised and consoUdated French Code of critnjllall'-,o~~~i-ited State$ reported SUC~5 a legislat'ive connection wher~ it was evident that 

Procedu,'e (1957) recited that its chapter on' procedures for execution of f ,,'" in ,n{fmy instances there l'4ilS ignorance of the content (or even existence) of 

pend1ties lias brol~ly inspired by the Standard t4inimum Rules and South k" til" ~ Rules as such and the response was meant to indicate that local legisla-
) 

Africd not only indicated that Us l"evisedPrlsl)nS Act (1959) and Prison r ,\1 0, t"~n in fact embodied much of the Rules I content,21 
1 

Regulations {l965} b' , " ! " ~ 
, \'Jere ased on or taken from the Standard ~Hnim\lm i 

Rules, but were so d ft d' , ,. j "The; Move TOl'lard Expl ici't Adoption by Correctional Systems 
!~th~ United States. ra e as to refl ect the format of the Rules.,l9 Severalj 

'::;'. ;'~""1!1~ 'l"t'port"'d th t 1 " 0 0,' In 1971~ ,representing a unique step \'Jithin the American corrertiflnal 
- a many of the Rules were taken into ,lccount in J"" ~" 

new revi~ions but it has been dl·ffl'cul4. 'to " h , 'f;" s~stems, the Standard t,1inimum "Rul es \~ere explicitly adopted as a "Bill of 
, to. measure t eexactextent 0 con· ~ , 

fonnity in many of these cases and no!> 1 f' f hOi ,k<f d' h /,;,Il ",0 Rt'!)hts" for prisoners ill state institutions in Pennsylvania and then 
~ , ... na,ys sot $, In as ~t appeart.; ,'" " .,' , 

under United Nations or other crimi l' ." 1 . "'j)r'#'jmul gated as an Admin; strati ve Directh(e by the State I s Bureau of Correc-no oglca reseJirch ausplceS. ~,;;, " Ii " '" 

This ambivalence and uncarta' t b' ' ''' iF ~ ,tions (No. 13C-ADt-1·001). This step attracted some inunediate national 
Ru' _ '" 1n y a out the actual lnfluenlce of ,tile i'( U 0 '," . ' ",',.. 

Ie" on new penal legislation d d" . . ' ,c' p!.dll1Clty but httleelse was heard from the Pennsylvanla actl0n unt,l late 
_ an lrectwes was compounded lnthe 1914 ~'o " '; , 

"W"vey. Here. after nearly ~O " ""j:;'" '0 °'914 \'Jhen a group of pioneering states --possibly stimulated by the 1974, 
' ,years of the Rules 1 presence. a great maJorh;, " ", 

of the 62 resPonding Countl"'ie II ff" '," OJ Z}:.,· $Jrvey~ "the coming Fif'thCongress (first on the North American continent)* 
Sa lrmed that both the prevailing prison \,1;, . \' 
",:, 'F, As noted on page-S;-the Congress site was ultimately changed from Toronto 
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and tte jo;,t ad",cocy of several national <lrganilatlClls concerned with ",",o~; 
\",r tlonalrefom--prcceeded to fon,:nffy acl~pt and tlr:dllr"Se the iWlesfor their stau' 

a:!diti~n~o Pennsylvania. 

\ 

tJCect!Jdve i)rders ad~g the Rules have "heen S19n2d by the Governors 

of Suut~ f.a~~hna (Nove:ther, 1974). Dbjo (trov~j)erlr 1974} ... and Minnesota 

In Connecticut, the Rules 11are adopted by the .council of 
\ " ~ 

COt"re:tions and then inoorpDrated as aprear.:hle to the Administrative Oirec

tives (tof the Department of Corrections ifJoWEJl'iher,. 1974). In Illinois (where 
" 

~ have recently adopted t,e u lOf U S states that 
«', The group '~. h 020% of the nation's prison popu!ation. It is <~s terns deal i ng >lith per aps fe 1. f..,.e to tii ke the "executive 

' 0 ortant state systems " ~ ,~ 0 

~~t~lieved that lmp 0 t.~~-. the internatlOnal !Iorms 
" thei r COmffil tmen ~ ... ,;r , ',>egulat;on ll approach and exprescs 

'lie the Ser.:retary General's 1974 survey re-; h Rules for tVJO
c 

rea,Jions: (i) 

!)f t e i' already in compliance with most of the 
:. 1 d to such states that they are {O") "nee the 
v

ea 

e • vital and viable force, and 11 S1 ~ules and that the Rules remaln a"t-_~ d by present legis-
+ if, not ftt,l'iycovere • j, t least consistent with, 
Rules ,,.re a . 0 could be achieved without the 
t ". it appear~d that adoptlon o~'lation and dlrectwes, , 0 revi~ion of existing 

", f legislation or extenslVe ;~;fficulty and trouble a ne\'4 
'y.. 

() 

'lnnu:.mcec adOPtion of the Rules .l~v, "the ~dult Divisicn of the Department of corrr..:!.) <\-t
o 

by the Council of Europe . 

' 'Rules Refonnu,u 10n tional legislatlVe t i ens thr,u.h a genera
l 

efflte "'-l'andUll> to all "ardens (No""'er. 191~ j.22 l.., 0 to be cons; dered camp arab 1 e to na 

,'0 i While ln no sense tOon This The exec.tive orders .. d directive. Issuedtbus far are eXcellent models lenactments. an intereSting develoJ!lllent 

the least fornalaction was taken}"tthe State Director ofCQrrectiom; Simply 
,'prison regulations. 

" :,' ,e, from Europe met;"5ts atten 1 " 

( Rules by the Council of Europe 
whitt. ot"ler f.tates can apnly to theh~ r.es"',e,' ctive situations and neecs.':"o s the recent updating and revision of the " 

~,. I', th new needs and 1 n-- dO tj' 1'<> ean framework and to e 'hese sho" how apPropriate exceptions l"hkh OlEy he po lit; ca lly eXJl" len I' .'; : to better adapt them .to the Eu p. . 0' s Standa rd Mi n i mum Ru I es 

"'a b 1d "th . 1 doption I 0 1 pol icy. The Councl1 - n °e a eo Wl out sacrifiCing the spirit and iq>act of a genera • ; sights of modern correctlona 0 0 d ted by the Council 

.. to, 1 ") were olflC ,.l1y a op .. o· 'o~ ,r the Rules. For ~,"""pl", in South carol,ina the execu ,~e ; (herein called the "European Ru es f 19)3 The adopt-
' uer a opt:; and calls for implementation of "th.e Rules to tfieexten e· 1 th gh <:; 

or'" d "t th y''tl
dJ

:' lOts Comml"tte'" "Of ~1inisters ;n January 0 "0 0 

not 'ZonfHct with tl}e ConstitUtion or laws of the state;n ,In Connecticut, 

tile r.hrective is footnoted to except i'hr-ee situations where full compliance 

;, "" ""SSlble or aPl/ropriate'{free use of detained p.;son's ""n doctor. 

t.~po rary cvercrowdi .g\ none j.i 1 pend I ng new con. tl;Uction. etc,). In 
\. , 

'''innesot', tne executive order adopts the phnosophy, principle and purpose 

of the Pules a.d directs tne Department ~f Cor"'cti.ns in .XEcution of its 
duties to "adhe t d ,~, 

. re 0 an pursue their spir-it and intent. II 

~ of Europe rou "be gui ded 1 n thelr 
£ 'that member governments ! ing resolution

23 
recommends 0th a view toward 

oj, i d prartice ll by thelurupean Rules Wl • $ internal legislat on an ¥, 

g 'I thei r "progressive implementation." ~ d parti cu lor ly 
~ 1 . 0 of the Stand~1i Minimum Rules an . 

'Q .~ Ev~r since the lnceptl0n debate and con-
I , "t< there has been ' h' promulga lon, .I after the fi rst decade of t ., r d hether the Rules 

" <;;,,1, d d Itoutmoded ll an w '\ of t.he Rul es eeme . " cern about aspects 
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sbo~M b . "e amel'Hf~d to ref' ... 
~ecl. mtldern treAds feZ 

cO ... .,....~i>.; 'I .~ • re (ne.'ltants: "" k , '7-"' .... o~a 4 fil~acti(ie Th"'. . , ., un" nOflledge in 
, lS bas been il . . j" .. , 

9resses~, th~1 expert r" IrJi or issue for thti.l,Ui Crime Can-
., 9 'Pups und ,policy committee - . 

Rules .. and .'h"" '~J.J S.. s convened to consi~r th 
" " , ... <\;ill ecretariat . .' ~ . .-' e 

Jo.. - • In vu·tuaHv "'11 u" 'f' (\ 
SULJJect, thUli> ·far. the '. . . "'. y ·-.;ollrcmtationstf on the 

, , tesPonsihleparth:sa he - '. 
l"f?cr.":1!;:e!"~at~ons "'lOt ~ . . ,'Ie: avoided amendatory action or 

", Wated, it is bel feved ~ 
a~d ~~"iti:;u'rn~ so no .' .qat only by belief in the geueral 

, ,'. u ness ilnd fleJdbilit.Yof ,.' 'v, 
a:.;e'ld;-~fit .or r~fo. " '1 ,if the Rules but bya fear that 
. ,rmu atlonttould dhide m m' . 
lrreC'('>'!~~:rlr.ledl . ~ ,her s~tes, perhaps produce 

siigreement. and the. b . . 0" 

sive t.p,r~..i _;" .... '" . re iJ' fail to atbieve the ll"p"es-
~ .... \ .... 1;)1:' ... ·':;,U5 th. " , 

,,'" at permitted iuiti.1 d'. . ' t,~ainst "";,. . '.' a a optIon of the (lules' 24 
" .... '> !}d<.:li;.tU"o. • nu • 

.;~ . , p. the actlon of the C .• '. 
\1"':'\\1;0 25l. ,! n ... '~ . aUnel} ofEuraper.:ayjustlybe 

~R~ and l~'g' • 
. ' ' ,,(1 lnatwe venture h -

of reglonal 'He ... . ' w qse SUccess has provided the kind 
glSlatlon" or u • . 

f h gUlds] fnes t1 'th"'t· ,- . 
urt .. er incv~.J?Q t' ' .. cannot help but ~hance 

~ \j, ra 10n of the Rules Co 'c 
,-odes I::;f Council st t 1.e ... "the European Rules) in ~e penal 

a es. . ' 

'Il 

o '1 

@ " 

The fur ~ ,:Opean Rules' CJ 
"h l11Volvemtmc.r 
.. e St-andal"d Mi n1" . .1 ... ousaffi2ndmants anrl refinements to 

., mum Rules , • rc1login f . 
t!I, •• '~ I} nnw t~l"QV1'S' 9 rom Slflg'fi? word substitutions to 

r' 10ns n 
theles5. the J...~s' • a apparently developed, with .nr"'a·t ca"" ~ lC Wordin ~ ... . .«;, Ncmt:-
so th i- 9 and format of to R 

.a,. t"el"e is no doubt ( \ e uTes have been retained intact 
f;n~ I ..' that the furo 

\ re ear;ily reeogni b pean Rules are an adaptation ~~ and 
h .". '. za 1 e as su h • U"ta;'! ch~, -t. "J'';' c, New 'pro ,,~-

, ;,'.1 Y as a!t~t(: r' . V1SlonsestabHsh respect for 
medi- , P lnclple of -. 

... a, PI'" SCientific el<p .. connnemant (RoTe 6L prohjbit injuricus 
"co") .... _ .enmentati·, 

lIe ... t,ve ·~unishmentf;/ {Rul 011 i-nth pr1$OOers (Rule 22), proscribe 

tion between' e 27), call for 
. categories of s more communication and coopera-

taff 1n tre tm -
a . eDt of prf soners (Rul e 51) ~ and 

o ' 

(.' (: 
.;:,\ 
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o. 

niQUire that prisoners be "invohed in the dravling up of the; r individual 

fr(tatment programs (Rule 67). To the 01;1) rule on inspection of penal inst;-,_-
tutions (Rule 55) has been added a new ~easure providing for protection of 

\l) 

prJsoners rights through a control outside the prison administration 
, 0 • c-

.0 U~dicial authority or other duly constituted visiting body). Communication 

I 1\, 

i 

" 
between prisoners and staff is to be facilitated to cope with tensions and 

°0 

0" 

'0 ,tftsure prisoner ac;ceptance of treatment orograms (Rule 60). Thus. it can 
«fh{;·~· ,( • 

De" seen that European Rules address some of the more sensitive issues of 

", '~'ecent years, Elements of llobsolesceoce'll are also dealt with, ranging from 

~ updating textural references on access to media from "wi reless transmis-

o \) "sions" to "radio or television." qualifying the older strict rules on 

$~ieparJtion of \'JOmf:n and men and male/female staff (Rules 8 and 53) and 

abandoning the largely impf/ictical privilege of untried prisoners bring-

.'F 'Wg in food at their O\"Jn expense (Rule 88). 

There seem to b~ no plans for the Counei 1 of Europe to seek the 

~'cfJnvention" status for the Rules that the United Nations has largely avoided. 
,.; 

~owever. the Council of Europe has effectuated and is administering the 

European Convention on Human Rights.2~ regionally enforceable through the 
~ 

"", ',Idual mechanisms of the European Commission on Human Rights and the European 
o 1 ~ 

; 

\ 
\., 

i 
1 
~ , 

. 
" 

{court of Human Rights. Nearly ha.lf of all individual applications for protec

ltion or help thereunder emaQate from detained or incarcerated persons. Thus. the 
~ 
j'Council is developing a substantial jurisprudence relating to the treat-
L 

{ment of incarcerated individuals (see p. 30, infra) and, although keyed to 
/' 

.: specific guarantees of the Human Rights Convention (freedom of rel igion, 

correspondence, legal assistance, etc.). it may well be that the European 
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Ru lestli 11 S~W~ . .. c 

as at lQ(.1st il: quasi~le (.11 ... ,' , '. . 
demands and tcmsenSUut , .. ~ ,9 interpretation -of the minir.;u:, 
• m-onfngof Pl",OviSfoflS 

\11th related subject ~ttQr$. ' ,.of the Convention ~ealing 

(/ 

II \. 

0", XU. l10rld Implementation of the Rules in Correctional Practice 

Unittcll~ii1tlons SurveX! .. , .... j 

! 0" 

! l.The 1967 and 1974 United Nations surveys,both included a .rule-by-

I rule ~nqUiry on the status of implemantation. The object was to determine., 

r ""..w:dless of legal status and statutory or regulatory prescription, the 
, . \ 

l' 
t· 
i .. 
i ' 
} 
j 
1 " 
I 
I .. 

i 

!" 

·,dart·to \'Jh1ch the Standard Minimum Rules t"Jere actually being followed in 

it ,,11v~n nation 1 s correctional insti't~tions.' 

The 1974 questionnaire \1aS the most extensive, asking respondent 

nations to indicate, as to each of the 30 clusters into \\lhich the 88 sub .. 

f 0 $Untlve rules have been traditionally dillided,26 \ihether these tJere fully 

j, 'I'i.p.(emented. 1I II partial1y irnplemanted,lI IIrecognized in principlell (although 

I ;;..ot" ililplement~d)or "not implemented. II Soma 62 yg:ember governments responded I "0 " (;7" 

J, 'b)~t~e survey (approximately 45% of the total UJJ membership)>> thereby pro-
1.1 

! .. ~i{.~hg the most comprehensive review to date and a reasonably accurate picture, 
0 0 ' [ 

at"teast in terms of prison administration perceptions~ of the status 

of.~orld implementation 'of the Rules. 

"~:: Regarding the de fActo implementation of specific rules, the survey 
"" ·re!~onses indicated that more than 70% Qf the total replies were in the 

0' 

I 0 "Ju~lY implementedU area. Nevertheless, it appeared that SOl!le of the most 

l;~ i~rtant Rules were being least effectlvely implemented. The chart on the 

J .. ,; Gp;~site.,page offers a composite sUl'fililary of the member statE' responses, 
1 . 
I.' DbI+d on 58 usable questionnaires from the 62 respondi.ng nations. 27 It \'Jil1 
1 III I ""be roted that significantly less tl'lan full implementation tJas reported for 

10 .," th~ Rules on accommodation anq, living conditions (50%) t separation of categor-

1 " i~~ (62%) t medical se,rvices (65%), discipl ine and punishment (65%), institutional 
l 0 : 
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personpel (55%), guiding prtnciples fot' sentenced prisoners (57%), treat

p ment(~9%), classification andi'nd'ividual ization (59%), work (52%) and 

o pruoqers awaiting trial (46%}.28 These "fun implementation" figures are, 
.... 

in!ittd.? probably overstated since Ibased on the self-reported assessments of 
,-" ' ,) 

"'r'espO~ding prison authorities rather than empirical observation of the actual 

conditions in prisons irrespective of annOunced law, regulation and 
. \": 

'6 ~ 

,po1te~ of the central administration. 

Q 'Hle 'Situation Today 
~~ 

I1hat emerges then is a picture ·of spotty implementation, perhaps 
, 

1lpti$istit in terms of the true condttions, poor financing, and trained 

. a per~onnel shortages of most prison systems, but r.evertheless sho\>ling a . 
,. ~:- ~::-'~y 

basf~; respect for and desire to adhere to the rules. It appears that the 
, .-

,~. first section of the Rules (Part I, Rules of General Appl ication) enjoys a 

fuH~r level of implementation than the second (Part 11, Rules for Specific 

. CJte~ories) in virtually all countries. 29 Note should also be taken of 
G '! 

sev~ral areas where non-implementation or partial implementation \'Jere the 

reStt't of cons~ious policy and departure from the Rules rather than incapacity. 

~ ,tor ,(example, some Eastern European c countries reported that tile individual 
o " :~ 'r-ell' system had been abolished [advocated in Rule 9(1) and 86] in favor of 

thf'~desirability~ from a resocialization standpoint, of having several 
, 

periSons in one cell or dormitory (the latter being recognized by the UN 

R'u4S ).30 From this same area, doubts \'Jere expressed about the provision 

fo~fappo;ntment of religious representati~es for prisoners (Rule 41) where 

. rr /;cial state policy prohibits governmental intervention or sanction of 

th~S kind. 31 Several nations indicated a conscious departure from the 

R~f~ permitting punishment by restricted diet when medicallY supervised 
1 \\ 

"0 Uyle 27) indicating that this mode of punishment is not.,recognizedin any 
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drw:nc;.tances. Departures frqmtne Rule on separation of categories {Rule B} 

were also not uncommon. for; e1t&q)le, ifltermin91~n9 of juveniles with a~~Jts 
in Special circumstanc~s.briil9in9 together youthful Offenders and adults in 

prerelease, activities, and joint treat£-.ant progralns for inmates of Qoth 

$-€'XeS were reported by several nadvancedu , ool:!ntries as justifiable and in 

\i~e, 3t: in dealing with prisoners awaiting trial. w.any countries have felt 

the need to abandon 01'" restrict the options (Rules 87 and 91) for illmates to 

procure fooa or use the services of personal dO,ctors at tpeir Olin expense. 33 

In terms of Obstacles to fuller implementatibn .of the Rules. the 1974 

surVE.".r confirmed the same impedill'lants that have been operative since initial 

adoption in 1955. These are not difficult to reco9ni:z~ and may befplaced 

in four basic categories -- gaps in: legislative authorization~ inadequate 
CI 

finallcia 1 resources, overcrowding and 9the}' shortagras in accommodation 

cap.acity, and personnel. prOblemS(trai~ing •. n umber. supervis1~n and Sk~ll~}. 
The prospects for alleviation of these difficulties in a ,rorl~~ of cont,numg 

'. t! 

financial stress, resource s~arcity.al'ld demand for expanding govermnent 

services do not present an encouraging picture for the future. Indeed~ it 

' .. ;'. ',;; -J.q!ng to note the intensity of the continuing struggle for adherence 

to even the most basic principles of humane custody and treatmant. On the one 
hand th' .'> 

, ere 1S the Gontlnued presence of severe overcr~~ding which taxes 

Phys~cal,; treabnent and moral capabilities to the utmost in prison adminis-
tl".H'O:l (~h' _ c, 

••• - I 15 was a maJor feature in the 1~~ 50~ compliance re~9nse for 

~ule, 9-l4,nd prompted 20 COuntries to indleatlt the inability to comply in 

practice with the "separate room" 34 standard far pretrial prisoners under 

Rule 86.) But even "here resources are not a significant factor, as in the 
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f discipline and punishment. area 0 

recent developments offer cause for 

Pessimism. hibitionagainst "cruel. 
included a clear pro _ 

The Rules have always ". tion or offenses. 
.. . h ent1t for disclpl1nary ae d' pUOlS m . • 

inhuman and degra lOgo .) This is perhaps the most baS1C 
• hm~nt {Rule 31 • 

~i including Gorporal PUOl,S • . . harter. relating as i,t does to 
. hts" guarantee \'41thln the Rules c . 

IP 
o 

"human rlg . d"dual. s person a.nd spirit. Yet. four natlons 
k "1' ty of the. 1n 1 '11 - C f sin 

the inviola·,il , f disciplinary of ense 
oral punishment or 

openlY admitted to use of corp . b other indications of the 
d'sturbing have .een 

the 1974 survey.3
5 

Even more ,1 't in detention institutions, 
1 and inhuman treatman 

continuing vitality of crue d . hocking abuses in the 
ts of extreme an s 

In late 1974, reacting to repor. b1y approved the 
the UN General Assem 

. f cilities of two nations, . b th police and 
detent 10n a . • Tb is deal t \"11th 0 . 

1 tion" (No. 3218 (XXIX)]. th oming F,fth 
IItorture reso u expresslY requested e c 

. d in the latter areal d n 
penal practlces an , d d ~1inimum Rules to indue a 

d 'tern on the Stan ar 
UN Congress in its agen a ,. s subjected to any 

ticn of all person 
elaboration of "rules for the protec. . nd other cruel, ;nhuman~ 

., ins t torture a I 

form of detention or imprisonment aga G eral Assembly 5 

1 ts to 'the en ,~, ort the resu 
or degradi ng pun; shment" and to rep . 1 ~ slate as the 1960 t s • 

. - late 1975. A so, ~ uel 
Thirtieth Session commenclng In b1i eo to confront such cr 

. -t d States \'Jere 0 9 tem 
judicial decisions 'Il the U01 e. . . 'cated American penal sys 

, ~ relatively sophlS t1 . 36 
and inhuman conditions 1n th", d official brutal1ty, 

" confinement, an " l1s II extended so11tary . as IIstr1P ce, , . 

P 1 Institutions the United Rules Annex on Open ena dard t.lin;mum Rules, 
. 'tion on the stan . Rules 

Concurrent \'li th , ts .{lC . raved an annex to the 
. 1 .council also app Nations Economic and Socia 

o 
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COntaining Rec_end.tiDns on Open Institutions.37 Open instftutlons "'I'< -- '. ~-. -
defined as facilities 'cllaracterizGc! by the absence of moterial or Physical 

precaution. against e,,,,,po (such as wans .• ' loc~s. bars •. ~"""d or other 

special security guards) and by as.Yl<t.... llased 1>@ sel f disc! p Ii.e and the 

inmate's s •• se of responsibl.lItyt_N the group In "..,Ich he lives." 

The nine reco-ndation •. presented .nd .... ed the open insiitution "as ao 
important stop in the :develo""'ent of modern prison oys toms." n'""",,nde< i Is 

ext.nsio~. and offend a nllmbor of 9uld.H.es and prfntlples for their 

successfui adminjstl'.~ipn. These "ere In addition to the Standard Ufni.", 

RUles, which by deflnltJGnAter. to b. applicable "to -11 categories of 

prisoners" {at least .s to Part Ih and therefore \'Iere .1so meant to !IOVErn 
open institutions. 38 . 

Unfortunately, UN Secretariat ,and other research ~fforts have never 

sought in any significant ,,~ to probil the e.tent of world complianco "Ill 

the Open Institutions Annex and queri",s on· this subject were not incorporate< " 

In the earlier UN surveys. It is true .that th~ principles of the annex 

lire freqUently less specific and thus more difficult to .... Sure in tenns 

of imp I emen tati on than mos t Of the Rules •. 'Itowever i 's""", of th; Annex 

principles are Sufficiently Spetlf{e for s~r.ey in"estigation. e.g,. whether ;nst °t·. .. 

' ut,ons are ,"dependent Institutions (Rec_.ndatioiiUl. rnanner and 

criteri a fo r Se I eeti on of i nrna teo (Reeo_ndati en IV:;. pub 11 c c.op~,ra ti on.; 
degree of geograph ° ° 1 ", , I, , 

lC lS0 atioll. t':ork Programs. number"of inmates (Recommen
da t i on V I). Thi s gap In i nfonnat! On on the Util f •• tic •• ' c1.racterlsti cs 

and expanSion of ~pen institutions is particUlarly ~nfortuii.te in vi." of 
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• ° ograms and community . . 'ty correctl0ns pr 
° teres t 1 n commum h U . ted t 

..... t'lrowing worl d , n 39.. to be hoped that t e 01 
" . ,,11'1; ':t. 1 ° k ges. It 15 

.~.O', tlves and '" a . th Open In-treatment alterna t' n (also reflected 1n e 
. 1 s data col1ec 10 Nat\~ns mandate for Ru e ,greater attention to the Annex 
' ) '11 be translated into '!lt~totions Annex Wl 

in t~e future. 
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nl.. &t~:;::'Sn. ~~~SSU$ itl~ ;~::~:71a i!::r 
Emf:~nt o:f ~...? if'.;;:ls 

~%~~ ::·f:=·~s ~~~'3tt -:~1:; -t"'lE 5er/$raj ~~:;~~i1"'5!'~S?s ~~:r ~~r~:J:~.e~"! ::~ 

. ( ... ) duly constituted n':'ld independent authOritieS 
ible to prlsoners, n1 

administrative) to carry out and apply the :established pro'" 
ial or 

that are\'~allY cenforceablt: in vieN of tradi t lonal 
• 

and (iv) decisions 
. 1 :J_hendes ~nd prevailing divisions of 

ce of affected correctumu ;t~ 

powers andauthorities~41 It is the l~sttvlO -elements. eom .. 

~ . • 1 t t" . bv penal adminiHratit\f\': discusslonof Rules "H'!',P etlen a Hm ,! 

the focus of this s,ection. 

f '~l·nd.enendent supervir,l\'I;n4l mechanisms has 
The UNSDRI 1974 survey 0 r 

selective chaNcter, an excelhmt r: ictu¥,(l of ava11dt11p 

I inquiry establ ished thp existent'! "=,, 

bodies and cate'3ori,e~ tht?Jl'I tl'ithi'j 

al and non-judicial. joe vlrtl 4i.1 U y i.n~·;Wf". 

some independent activitv pi .'!'t" 

fn terms of judicial auth~ritlC". th" ~ ."~ F ;, 

ible for the protection of pn~,c,~.,t' fj1id, ',j( • 'f" 
j) 

o 
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Courts are the authorities empot'Jered with 'Jafeguardi.ng prisoner5 

rights in countries such as Argentina, Be19ium~ Germany, Mexico, Portugal, 

Spain, 'fugoslavia and Poland. Their supervision may bE: accompl ishedby 

means of special COl.!.rts (e.g., I·courts for the enforcel'il2nt of punishment" in 

Poland and "courts for the execution of sentencesl''in Portugal), or specific 

supervisory powers may be granted by law to the presidents or desi~nated 

judges of trial and other courts (e.g., YtJ90s1avia. Germany, Argentina and 

Mexico). Somewhat sim'Par to the iast alternative is the designation of 

special "supervisory judges" to oversee the imposition of penalties and 

release procedures, and to visit prisons and hear complaints to assure that 

penal conditions and procedures conform to existing law and regulations 

(e.g., the Italian guidice de sorveglianza and the French juge d'application 

des pei nes). 45 

Special note should be taken ~f the manner in which a comprehensive 

jurisprudence of prisoners rights guaranties h~s evolved in the past decade 

from the appl ication by Federal Courts in the United States of the Constitu

tional guaranties of the American "Bill of Rights" as applied to the' states 

(U.S. Constitution. Amds. I-X, and Amds.XIV). Under these prOVisions, courts 

i1a ve intervened to enfol"ce pri soner ri ghtscf access to courts, counse] and 

1 t'rJa1 material s (14th Amendment), relief from cruel and. inhuman conditions 

of confinement ranging from corporal punishment through extreme deprivations 

of food, shelter and amenities of life (8th Amendment), freedom from dis

\";il'lilldtih"j treatment on grounds of race, religion or othe~'" unreasonilble 

clac;sificJtion (1st and 14th Amendments). violation of procedural regularity 

! 
~ 
~ 

, anJ fairness in disciplinary. classification. and other proceedings substantially 

" arlecting prisoner liberty, e.g., ,parole or probation revocation (14th 

~"A~dment) and freedom to correspond, ~xpress views, have access to the press 

{lnrl1literature, and practice religi9us belief (lst Amendment).46 

o I Hundreds of appellate court decisions no\'1 define the foregoing areas of 

· or/saner rights and this has all happened without the ~esignation. as in other 
· p~ .. 
"CiJ':~tries, of special courts to deal with prison regulatl0n and cases and 

)h: t f d 1 h1" h' .. • ... 'h!:t~-llt~lve codes of prisoner rights. tnt DU I;! era _ legislation esta~.ls .. 1ng ." --~~ v 

(rt~~enabling mechanism for this judicial lIexplosionll in assumption oJ respon-
~ .. ~ "r el 
Sf~lity for prisoner treatment abuses has been (1) an abandonment.la g Y, 

lJ~)jmtary. of a prior "hands offn doctrine under which the courts were unwlll

'<ijri]to measure the actions of correctional administrator!> against principles 0,. _ 
0\; Constitutional right, and (i 1) util ization by prisoner's nf the federal 
.. 0 t 
Ci1~1 Rights Act of 1871 (28 U.S. Code, ~. 1983) under which they could sue 

· ~I . t to mis-tr.;:l federal courts for prohibitory relief and damages Wl th res pee ., 

.;)tment violating their Constitutional rights. While far from sufflClent 

I 1 ' 'n th'" 1960'!; an,g l,tc JemedY the deepening problems of Americanpnsons 1. - • 

I IC'~'S and no substitute for special legislative guat"ilnties dnd ~n'levance/ 
Itt yet another fonn o!~.:~ection maChinery,. this unusual development demons, rn ,ec; 

j, ~ t t tlonal $ystE'ms s.Gc,h LQf judicial protection, at least under federal cons 1- u 

Ijs Irevail in the United Sfates. It should be noted that this process of 
f r . . 
] 4\ d 1 1 el" dnd \'''t'', lncreac;lng 

t
ir!:ins;ve litigation, both at state and fe era cv -'. •. 

? C t 47 continues in the effort to estab", jl:;ol vement by the nation I s Supreme our, . 
J 0

0 :t , a' 
I ... "i . t"tl ment with; '1 AflIerr~iln Pf>1l I rl~,~ the bounds and contours of prl soner en 1 e ' 
! & 
1 <:.i"· "'e s 'v" ~ m .. 
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i 
Non-Judicial Mechanisms 
-.-,.;..,;,.;;....:..;;;.;~=:::.:.:...:..::.::::::. 

; 
; 1 

As regards non-judicial enforcement mechanisms, it has been ·'illsaJre. They may include attorney gel!eral personnel, judges, local 
suggested • l ' 

that three main types of authorities can be identified i e {'} " nistlates and justices of the peace, as well as (~overnment administ.r, ative 
• • q 1 elYll ;,; , k~' 

1 iberties bureaus. (,ii) su~rv,isory and visiting boards 0 ... • t' ffitil§lS. In Israe,l. citizens representin~' voluntary societies an~social 
, I JUS 1 ces I and ' ' ' (] 

(iii) the ombudsman.48 Sometimes one or more of these ent't' rker$' can be appointed. Similar fum::tions are discharged in Great Britain 
" 1 les operate ",~ 

"side-by-side tl and usua'lly as an additional rasource to establ1' .,. d . " y bo~Jds of visitors appointed by the Home Department Secretary. "Supervisory 
. SHe JUdlClal, ,,'t; 

machinery. Normally. they are not empowered to redress 'fo" ',ml.,l in Austria and Netherlands," along with uadministrat1ve 
. SpeCl lC v101atlons. fi ,i , 

of pnsoner treatment guarantees. That is their decisions .. O!l111iltees" in S\'Jitzerlapd and Belgium, have 'similar responsibilities but ) are not blndWg . ~ 

on the penal administration and their author\l+-y is 1,'ml'ted t k' heir:lomposition varies as well as local dlvisions of jurisdiction. The 
(C, i" 0 rna 1 nq recc,. . ~ 

mendations and exposing problems and i~~Ostices for the prison authority, oAerslof these supervisory and visiting,groups may range from visits and 

the ministry of justice, the publ ie, ttl", legislature. or a')prop l' t nsp~e{ions, to prl~oner interviews and hearings, and even certain disciplinary 
- • t rae qrwen,,~' , 

mental and political leaders. nd eJ.rgency suspension powers (e.g., Great Britain) although the basic 
~ 

The Civil Liberties Bureau is a func<tioning o~gan of the ~1inistry Of dViftofy role (fir~t to the penal admini,stration and then to official report-
'.') ~ 

Justice in Japan with a central staff, over 250 offices across the nation, 9 t1a11ies on uncorrected Violations, or deficiencies) remain the dominant 

dnd d system of volunteer workers ("Civil liberties Conrnissioners") empmmt:PPl'Oath and mode of a
I
E't1'on.

50 

to investigate colle t ' f ~, 10 A -
I C 1n onnahan. and provlde warnings and advice on all 'e Otr.Budsman -

7.ypes of infringement of human rights. \~ithin its annual caseload {o"er , ~. 1 
• Fhe par11amentary ombudsman has for many years taken dO active ro e 

10,000 ur:evan<.:es dnd 250 000 t ' 1 ~ . ' 
pri~on cases and complaints. Generally vested wlth unres rlC e po - • reque5 S for advice)', alleged vl0ldtion~ iJ r 11 t t d wers 

1uman rillhtc; art' sometimes address"d < ,l '" to acts of officials of corrp(,- r .,f . d d ' • t t Cl'es the ombuds-, ,'. " lnve,.stlgate wrong-doing !,ly courts an a mln1S rd we agen • 
tional lnst t t . 

. 1 lJ 10ns. However 't 1 d' .' .'~ , , 
,lit so ,e.lls \'11th other publH. OfflCldl- ("t'I~':,p"owers der'ive from his ability to expose, complain and draw offlC1dl, 

5r~noi Jut~ '.' r • un ,.It'", , pol ice and adl'lli' t' J . 
, Olstra lVe agency personnel and the gislative and public attention to abus~es of authority and violdtion of 

:r'hi'~,e ("It :;r1';onerc; rll1hts cases appears to be rather mOdest~9~isonjrs rights. Although. as in Sweden, there al~e expl1cit powers to 

Vl·.i~1!:~ ,i:,- t.Ir~s or ·'offici.'!l visitors lf th d 't; ~ d' 
arc e ~slqnated dutt,,:rl l'rrir.r prosecution of criminal proceedings and discipl inal"y procee lOgS 

"j lP"V" <; 1" . • 
'. I, /1,. pn <:")np.r trt!a tment matters . A' 1\ it' s 

1n ustralia, Isrdcl. ~(\nY'l 'l!l!i pd'i":,~ competent authol'ity (as well as advice. admonition!>, and sU99CS 10n 
I 0 i ' , pl' c;lunge in law). the ombudsmaols office may not itself change an adnnnlS-

~ 0 " ,. 

! 0 

: c 

1 " 
i 
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rcgulation or order an official to change a decision or otherwise 

in iln administrative procedure. 
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Ombudsmen syste~ are .. oper-at - i . .. . we n a 11 tha Scandinavian count· . 

Sweden (responsible for ~ri9inal creation of the off' ~. rl.es·. .. . . •. lce m 1 ts 1809 C . 
I:.dtlon) Oea'"'3rk No. onst1' 

• . .. Nay and fmland. Sioilar authorities a15 . . 
Great Brit' C . () eXlst 1n 

0.10. amida~ GUyana. and Israel., By and large th 
o:::budsr..an syste.."1S tCt. .'. ' e attention of 

, prlSCnel"S nghts and treatnent nrobl tJo:"!1s d ..' . r ..".. appears to be 

no est. Reports Indicate that the n~nish N . ,. " ONeglan and Scandinavian 

Ombudsmen spend about 5% to 10'" f' . 
• • . i::t () • their tlt"cecn eoz:plaints relating t 

orlsoners (e 9 280 0 . • •• suencases in 1973 for Sweden and 51 in 1972 for 

administrative or quasi-administrative .rnschanisms for monitoring 
~ Jf 

n9 prisoner guarlant1es. The Soviet ProclJracy is a peculiarly 

rity invested with "supreme supervisory power to ef\sure strict 

lira1l'\j'allt'1J) of the law" by all administrative bodiQS as \'4e11 as officials and 

Iti~I!G$.~'{USSR Constitution Artic1e 113). The Procuracy 1s an organiz&tion 

~" .. ~ .. jH ... "'tely 6
t
anO persons directed by the Procurator Gener.al of the 

ilennd rk) • 1 ~ finland, where the ~udsoan's . . d' . , .. JurlS 1et10n j~ li!:lited to th~ 

PrJ sons and 11'111 i tary forces s .... ......;' "5'"' of .u.. 51' c: '.' • ...""",..!t. ~uecases have concerned deter., has the duty to protest "111 ega 1 acts II to hi goer admi ni stra-

institution is found in other socialist countries such as Romania., 

lavia, and the People's Republic of China. In the Soviet Union 

ecent y., ombudsmnsyste.":lS have arisen in the Unit~ rity, to require productiol'f of documants and \"Jritten e)tplanations tion facilities. R 1 
ro", an "'tlnn correcbon.l systems {i. the Mt. t "proposals" to administratiVe agencies (which must be considered) State<;$ both independent f '" d • •. ·r 

n rom local prison direc.tors and reporting to the thlr!Qes in reguiations to a.chieve conformity uith the law. Criminal , case us~ally independe t f 0 

syst~~ npad} This h b . as een the case in lIi.nesota. Ohio. C..necticut, \o,th tive and disciplinary proceedings IllllY .150 be initiated. Complaints 

• ~ew at note~lOrthy is the volul!'.e of cOl"plaints beir." n"1"I;.nnl~lI'c:. must be considered t'Jithin one month, deci3ions must Q.e rendered fartll ma dnd Oregon So h 

aealr wi· h b . - ~ ..... y such correctio 1" = . ... _ _ na oohudsmen. already ",,1\ beyond tho .w:mers • and the prisoner IllllY appeal to the procurator. Complalnts by 

"'.Jrl:pd tor ~t;andiflavian Syst"'~< . 53 ., \~~qq oVE(!" Gnu Mmually in r,.1innesot~1 fDr. iYlU. .... ,. .. 1I persons to the procurator must be fOr\'Jarded \-J1thin 24 hours. 

P'\ t","!!, ::':',: "1 ~\nll: f~)t' 19717 "'d f th P bid t appe"l" to 
, •. '" f'':) d.. nearly 4ail fGr eonm:cti~ut in 1914/75. It use 0 e rocur&cy Y Pi' soners

o 
no III 

,.,,' ·.r: rO:!1 t!~r lillli ted ""'S ' • 
. 

""'" c rl pt 1 ve :·,,~tor l' .;> 1 S • l\,r.(.', • .;,.'1 b -" u on c~ndlnavian CitS!?S, tint· 
, .! "'" c!'; uds~n handl rn e ."uch the ~ame level ~nd kinds of individual r;o~' 

• H,~'; <in::1 becC';"o. t>qually involved 
'.n" • in qenera1 penal systeM deficiencies 
,. ,,'') ~)rC,dd sCdl~ i.JMn"e" 5'l .. " ~L~rocedures:. c. 

... ~r·!J\.< ur:l "~ -- .. -':.'-1- llOd .. re""fl ~ . - .~~ •. ~ . ...!':~ ,,\JUf'JD.! D'Etat 
It 'p -,--, 

, h somewhdt dirf' 'ate' lcult to classify these institutions \<lltltln the 

... gornation of non~judicial mectt,anisms but they merit Renti!)n as 

i 
b 

French Conse;l d'Etat is another advisorY office. created by 

in l77~;. \lJh1ch subsequently acquired jurisdiction, in addition 

n9 on a.11 government bills,Clecrees and regulations, to adjudicate 

In the conte~t of the Standard Minimum Rules, the 

has authority to pass upon the legality of the administrative acts 

r~late to human rights. including those particularlY relevant to" 

::', 

, ., 

,1 

o 

.. 
,~ \ 

o 

",. 1 

'1 

o 
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prison situations (e.g., cruel Bod inhu~n pun1shmant, freedom of thougM
, 

conscience and reHgion). Thist-muld int:lude the POI-Jer to demand 

of the grounds for an administrative decision and requiring authorities 

pay compensation for damages caused byCpersonal .fault or negligence. 54 

the Procuracy. data on the Conseilts specific invQlvement l1ith prison 

matters does not appear to be readily available. 

European Human Rights Convention 

fPil~JI\ of the European Convention on HUl1li\n Rights, Vol. 12 (l968)]. the 

'on fully adjudicated a multie1ational complaint against a Convention 

fllII'IIIO-.:)i finding torture and inhuman and degradi~"'3 treatment in P~liC'; deten

""''''',nn" (ultimately leaQing to denunciation of the ConvEntion by the 

.•.. vernment). At the intake ) eve 1, the Commi ssi on has also determi ned 

wnPi.fIIfT, prison petition allegations stated cognizable Niolations of the 

Con1_1~lon, e.g., \'lhether ~ertain forms of sol itary confinement amount to 
In previous discussion of the European Standard Minimum Rules, degrading treatm~nt {Article 3}11 \'Jhether prison labor performed 

jj 

ence was made to the European Convention on,~}luman Rights. The European on f of private firms constituted involuntary servitude or forced labor 

mi S 

5 

ion on HIDll.n Ri ghts and the European Court of Ifum.n Rights. ohl eIl~" (Artie· IV). whether conj uga 1 visiting fell with in" ri 9ht to family 1 i fe" 

created by the Convention. stana out as a unique lilultinatio
O

nal enforcel:'tnt . (Article 8) a~d 1.1hether denial of the \"ight to grow a bedrd violated 

mech.n i SIn for pri saner treatment comp 1 al nts to the extent encompassed by of consci ence and .... 1 i gl ~n protections (Arti c lEg) • I n mas t of these 
I', Conventi Th~ c 

on·,s enforcement machinery has~ 1,,0 fact, beeooquite active terminations have been against allowing othe petitions. but the 

respect to detainees {t'/ho form a major proportion of complainants). Con·.M~NI1"jJrv has nevertheless been established .and is being~ utilized. 55 

sidering that only 127 of 6.847 individual petitions from ··1955-1974 Iif" Simil.r efforts to establish a.
o 

Inter-American Co"",ission on Hum_n 

declared admissable, it is evident that the average prisoner (or free (accomplished in 1960) enforcing 'a proposed American Convention on 
that matter) cannot 1 Lt· . - . .. . d t t ative) 

00", 0 theConventlon as a Source of personal rellef. ghts (thus far ratified by only tt'JO countries an no ye oper 
Nevertheless 1" t ' • ." ht nd 

mpor ant cases have been hearcl and disposed of by the yet evolved into a similar force for action on prisoner flg s a 

apparatus and Significant definition has taken place of prisoner complain! s although soma pronouncem!"''lts in the area of corre.ctions have been 

issues cognizable under the Convention. In the former area. theneluding a m.jor investigation and report on .11eged torture and in-
effected friendly settle t·· " Ii"' d "f il.t,"es 56 

. man. s, lncluding ne~ governmantregulQtory . reatment practices in Chilean etent10n ac 1 • 
in case~' involvin 11' . . . \. 

9 a . egatloflS of inhuman and degrading treatment in 
[Simon-Herald \l At. c, 
--'-"'=~~ . .!l' u~s::..!:.r!JL~a. ,38 Call. Dec~ 18 (1972)] and denjal q,f right to . 

sult \'/ith Counsel i i '. 'I. 
n a c vil SUlt agalnS"i! the prison adl1l1nistratlon 

!!.nited Kingdom~ 36 Coll. Dec. 
1943 (July 1971». Also in the noted 

, 1/ 

o· 

/)' • . . .' ff tuation of prisoner The foregOing ~1iie~1 of natlonalmachlne-i"Y for e ~c 

, b t h 1d not be considered shol'ls a rich range of diversity and optlons u s ou 

(;) 

'J 

-~~ ,. 

".~ 
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ff~~tiveness to enforce guaranties 
as implying either adequacy or e 

b d'ed 1'n the standard ~1inimum Rules. Research 
and norms such as those em 0 1 ..' • 

d se to make intel11gent comparatlve Judgments 
data is too fragmented an spar 

h lessons of recent years indicate severe problems 
of this kind, Moreover, t e 

• f sod a 1 defense and pri soner re-
with prison confinement as a technlque or . 

11 much for a change in treatment philpsophy as 
habilitation that may ca . as 

h . ms Nevertheless, given the for a tightening up of enforcement mec an1S • 
, t es" s a goal of the civilized \'JOrld -- and 

existence of prlsoner guaran e a 

the Standard Minimum Rules speak to that aspiration -- it ;s critical that 

tus stands in a coequal IWsition \-Jith (i) the 
our legal enforcement appara 

intentions of experienced and well 
motivated administrators in securing that 

.' d ( .. ) the rhetoric and articu.lat;on of prisoner treatMent 
obJectlVe an 11 ':;::.. 0 

principles, As has been aptly stated: 

II Impri sonm~n~ me~ns dep~i v~t~ ~~a ~f r1 i~~~~y b~~d t~~~r~~O~~t i~ 
in itself a llmltatlory of lndW';soners9 db not have other rights 
go~d reason for assumlng that P~ected in case of their infringe
\'1h1ch must be respecthed and lypr~hose riQhts that may be granted 
ment, nor that they ave on . ' Far too many 
by authority as an act of unmen te~ grace • :. • s r; ht and 
?f them h~ve gro\'1n up \.,ith /~~sn~;!~~s~~~~ ~}9~~p!r;org po~ers of 
1 f th: prl s?n, by reason ~ 1. eemi n to deny the 
coerClon relOforces ,that lmp~ess,on b~ ~ tiC~ that is the ir
prisoner the same Klnd of falrness an ~us th 't 
alienable right of the most guilty man 1n thhe co~rts'Sys~~ml~7 
will work against rehabilitative goals of t e pr,son ' , 

Enforcement, then, must proceed hand in hand \oJlth enactment of prisoner 

guaranties. 

" 0 
/I 
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V. Conclusions and the Road Ahead 

This brief review of the history, legal status, implementation, and 

rcement posture of the United Nations Standard Minimum Rules for Treat

of Prisoners leaves little room for complacency about this imp~rtant 

of the international human rights agenda. It portrays a reasonably 

d and progressive set of principles which enjoyed a surprising degree of 

d consensus and acceptance in original adoption and subsequent actions of 

rsement. However, two decades of existence has produced rather meager 

of progre~s to\'Jard (i) incorporation in national law, (i1) full im

tation in actual penal practice, (iii)'adju~tment and updating to meet 
o 

• correctional needs and insights, and (iv) estab1i.shment of vJorkable enforce-
r; 

procedures by which prisoners and society may seek redress of violations 

To recognize this in a l'Jorld where most major social and 

c problems seem to elude our best attempts at rapid progress should in 

detract from the rather unique accomplishment represented by the Rules 
~» 

nternational criminal justice standard-setting. We may be proud of this 

evement and of the continuing interest, dialogue, and ,'.\esire for further 

,,,n"nllcmcnt measure~ that theQRules have stimulated. 

All that remains is ,to refer to (i) implerrentation measures or aids 

non-1 ega 1 nature that 1 aw-ori en ted groups mi ght di scount but \'1hi ch have 
o 

ed considerable attention and are by no means unimportant in a ltJOrld 

communication barriers are often more formidable than legal ones and 

. ; some of the derrands for expansion of the Standard MinumumRu1es conc,~pt 

future UN Congresses and the UN gover-ning bodies must confront. 

;, 
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First, there has been general agreement that commentaries," technical 

assistance, regional and national conferences. additiona~ translations 
I 

readily understandable pamphlets and introductory materials\Vould help in 

developing famil iarity wi th and better understandi ng of the Rul es. Beyond 
(0" 'f 

that, however, seriolls 'proposals are being advaniJed and, hopefully, are ripe 

for action that would place the Rules in perspective and enlar'ge their scope 
~' 

and usefulness within the total sphere of corr~ctional administration. Per-

haps the most important is the recommendation, to be cons'idered by the 1975 

Congress, that a companion set of Rules be developed for convicted persons 

serving sentences in the community rather than in prisons, i.e., that 

II. , • the Secretariat prepare a ne\'1 set of Rules on the 
treatment and supervision of offenders in the commlJnity wl1ich 
would be responsive to the gro\'Jing \lIorid trend in the direc
ti.on of using non-custodial corr~tional measures where 
appropriate, 58 

In similar vein, it has been ?uggested that inquiry be made as to the 

feasibility and need for rules which deal with (i) return to state of residence 

for the service of sentence by persons convicted of crime in a foreign 

country and (ii) correctional implications of thecdvil disabilities \'1hich 

accompany conviction and may adversely affect r,:,eadJustment of prisoners to 

productive community life. Finally, under impetus of the General Assemblyls 
II 

"torture" resolution, an ampl ification of the Rules and nel'l inspection, imple-

mentation ~lnd procedural measures may be developed to deal \\lith gross vioLti!lns 

r,t the Stamla'l'd Minimum Rules amounting to cruel a~d degrading- treatment. It 

will be noted~ that al1 of these expansions deal \<lith current. pressing needs 

and can be considered without amendment of the original Rules (which a.ppears 

to have been postponed for the immediate future). 59 An agenda of this kind, 

, (i) 

35 

led ~1ith contin~ing impetus for:, better implementation techniques for the 

es themsehJ~sD may t'J,~11 permit rE!alization, in a more comprehensive sense 

ever t)\rfore, of the or; 91 nar hope that the Ru1 es \'\Iou1 d 

serve to stimUlate a constant endea\10r to overcome 
practical difficulties in th'e way of thei~; application, 
in the knowledge that th~y represent, as a whole, the 
minimum conditig8s which are accepted as suitable by the 
United,Nations. 

-

ps another decade of Rul es "presence II \"Ji11 shmll unpre~edented progress 

their establishment, not only as minimum conditions tolerated by the 

nited Nations but by the community of nations who, after all, must accept 

'ltimate responsibility for l:Jhat they do \'Jith their prisons and \'1ith the 

itizens confined in nthem. 
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Footnotes 

L It is true that other codes such as ;he ~hniithed'h'Natidonl.!YcntirVeerlSeav'alnoeeCtlara .. 
tion of Human Rights include guara~t!es~1.c ave,.'''''. " . c 0 
convicted prisoners and prison a~lnlstra~lons (prohlbitlon of lnhuman 
or degrading punishment, freedom o~f relig,?n and ~orresponden~etetc.) 
but these do not purport to define the baslc condltions, and rlghts under 
confinement of criminal offenders. 

2. Resolution adopted August 30, 1955. 

3. Economic and Social Council Resolution 6'53(XX!V}, July 31 t 1957. 

. 
4. General Assembly Resolutions 2858(XXVI}, December 20, 197), and 3144 

(XXVIII), December 14, 1973. 

5, Resolutions of September 1. 1955 and August 29. 1955" first undited 
Mations Congress on Prevention of Crime and Treatment of Offen ers. 

6. There ai'e two rules relating to insane and mentally abnormal prisoners 
and 10 rules relating specifically to untried prisoners.. The general 
two-part organization of the Rules has been criticized 'as not fU11y , 
rational since Part I (rules of general application, nos. ~:55) lnclude 
matters of detail indistinguishable from some of the Rules in Part !I 
{rules applicable to special categories, nos. 56-94}. See SeGretarlat 
Working Paper on Standard r~inimum Rules, 4th UN Congress, at par. lQ~ 
(A/CONF. 43/3--1970). '/ 

7. See Rule 5 which refers to applicability of the Rules at least as to 
institutions II setaside for young persons such as Barstal institutions ll 
and as to all young prisoners in adult institutions t'Jno come \'nthin the 
jUrlsdidion of juvenile courts (although it is affirmed that such, persons 
should not as a rule be sentenced to imprisonment). '. 

8. UN Document A/CONF. 43/3 09l0) , Section IV on :I'legal Status of the Rules," pars. 40-53. 

9. Se~ Human ~i9htS: A Compilation of International Instruments of the 
UOlted Natlons (UN Sales NQ, E. 68.XIV.5). () 

10. Report of Secretariat on Agenda Item (3) of Fourth Congress pars. 197-
199, Document A/CONI\ 48/5. (Sales No. E.71.1V('I..~I/ 

\"..-1 .' 

11. Th~s. reso~uti~n also included a reaffirmation of rights concerned \-lith 
crlmm~l JUstlce admin~stration as expressed in Articles 5, 10 and 11 of , 
the Un~versal Dec~aratl0n Of, Human Rights relating to humane ~raatmen~c, 
or punlshment, falr and publlC hearings in criminal and civil proceedlngSt 

o 

o 

" 
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Footnotes 

'!' :: 

It is true that oth~r codes such as the Unit~d Natio~s Universal Declgra-
• tion of Human Rights include guarantieS\1hich hqve(;\1rectre1evance to 

convic'ted pr,isoneV's and pr.,isonadministrations (prohibition of inhuman 
or degrading punishlmlnt li (:freedom of religion and correspondence, etc.) 
but these do not p.urfJort to define the bas~c conditions and rights under 
confi nemant of c;r~iil~ ~~ 1 ofY~flders. '. 

, t 
-' 

Resolution adopted A,u9,ust )0. 1955. 

" ~ 

Economic and Social COlmcil Resolution 663(){Xl~} t July 31» 1957. 
': . ~, 

General Assembly ,Resolutions 2858(XXVl). De,cember 20, 1971, and 3144 
(YfXVIII). December 14,; 1973. 

Resolutions of Septembe; 1, 1955 and August 29, )955. First United 
Nations Congress onPria'-!ention of Crime att9Jt Treatment of Offenders. 
..-( '" 0 v 

There are tt«l rules relii\til1g to insane and mentally abnormal prisoners 
and 10 rules relating speCifically to untried prisoners. The general 
two- art orgtln1z~tion Of the Rul(i!s has been ~riticized as not fu11y rati~nal since p·srt X (rules of general appl1cation, nos. 6:55) ,~clude 
matters of detail indistinguishable from some of the Rules 1n Part II 
(rules a plicable to special categories, nos. 56 .. 94). See Secretariat 
Horking ~ilPel"Ofi Stalidr;ard ':MinfmumRules. 4th UN Congress I at pal". 100 
(A/CONF. 43/3--1970). 

v,'C' 

}. See Rule 5 t1hich re.fer~. to applicability ofthhe RUBles attl,e"nClSsttl.iltuStt,.oonsll 
institutions Uset as1defor young persons sue as ors a ...' 
and as to all young prisopers in adult institutions who come wlthln the 
jurisdiction of juvenile ~ourts (alth~ugh it is affirmed that such parsons 
should not as a rule b~ $sntenced to lmprfsonment). 

. 8. UN Document A/CONF. 43/3 (1970) J Section IV on "L~gal Status Of the" 
Rules, II pars. 40-53. 

o 

9. See Human Rights: A Compi1ptlonof lnte}national Instruments pf ,the 
United Nations (UNsale$ No .• E. 68.ltIV.6 • 

" 1 ., '. 1M; t oh. f 1"1 ghts concerned l'Ji th This resolution ~ho inclllQied il V'ea., -rma _1",0 0 A ti 1 5 10 aM 11 of 
criminal justice administration as e)(pressed 1n r c as , rea~ent 
the Universal Dec;:l¢ilrQtion of Hum/iln R1i9"t~ rel~~~~~l t:n~U~~~~l \roeeedingS, 
or punishment, rairQlnd public hear figs 1" c~ , ' 
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Correctional Association's 1870 Declaration of Principles, of Prison 
Discipline (as restated in 1970) or the Anerican Lal'J Inst1tute's 
Model Pen a 1 Code (1962) \"JOU 1 d loolc very s imil a r to one based on the 
UN Rules and suggest a joint ,influence. Also. in the United States a 
new set of correctional standards from the National Advisory Commission 
on Criminal Justice Standards and Goals (1973) isenjoYlng ~reat influence 
in correctional code revision and, while considerably more detailed. 
embodies many principles consistent with the UN Rules_. See American 
Bar Association Corrections Commission, Survey of U.S. Implementation 
of Standard Minimum Rules for Treatment of Prisoners, pp. 6 and 11~ 12 
(Dec. 1974). This survey, identical to the UN's \'Jorld sutvey from the 
Secretary General, did include some responses suggesting expl icit use 
of and reliance on the Rules in developing policies and regulations 
(e.g., Alaska and Delaware), 

22. For more information on the U.S. trend and the actual texts of executive 
orders and regulations adopting the Rules in the six states described, 
s,:e .American Bar Association Corrections Commission. The UN Standard 
Mln1mu~ Rules and U.S. Approaches to Formal Ado tion -- ~Growin 
Trend 1n the States. Coordination Bulletin No. 28 March 1975. Also, 
Sko1er and Webb~ U.S. Corrections and International Standards RESOLUTION 
Vol. 1, No.2 {Winter 1975). .-' , 

23. Council of Europe, Resolution (73)5. For an earlier effort at Rules modifi" 
cat~o~ by a special region~l group, see BeneluxPenetentiary Commission 
R~vls1on of the Standard Mlnimum Rules for Treatment of Prisoners Interna
tlOnal Revlew of CriminalPO'Ii cy, No. 25 (URTales No.~ t.M.IV~ 7): 

24. Secretariat ~Jorking Paper on Standard Minimum RulQs, 5th UN Congress, 
par .. ~10 ~A/CONF. 56/6--1975). See also Preparatory Report on Possible 
Mod1flcat1on of the Standard Minimum Rules (ESA/SO. AC. 1/1--1971J. 

25. Convention on Human Rights and Fundamental Freedoms (Rome, 1950), 
1950 European Treaty Series No.5, UN Treaty Series (1955), No. 2889, 
p. 221. 

C\ 

26. Although it appears fro~ ~he UN formulation and numbering 'system that 
there are 94.Standard Mlnlmum Rules, the first 5 numbered p~t'agraphs 
are merely lntroductory and explanatory text and cannot be considered 

rules, standards, or principles. Thus, the Standard f4ini um 
Rules ~eal1y commence wit~ Rule 6 (General Principles) an~ are limited 
t~ 89 1n nu~ber (a numberlng system that is itself less than r~tional 
Slnce Certaln !,u)es h?ve subsections of sufficiently broad and~.llinificant 
scope to be d1vlded lnto separate rules • 

-- -------:;-"- --------- - :;-, 

It should be not\~d that in federated systems such as the United States 
. and Canada, tha r~;ponses used ~ere those of the Federal Bureau of 

Prisons (U.S.) and Federal Government (Canada). The UN survey provided 
a separate compilQ~ion of replie~ from federal units ~ith such countries 
(48 states in the United Statesoall provinces in Canada, and two 
states in Australia) but this isoot presented in this article qahough 
such units deal collectively with more prisoners than the national 
government units. Annen 10 Table 2, supra n. 17, at pp. 122-23. 

The 1m.., affinnative response level for the standard on civil prisoners 
(Rule 94) has ~een igfloredsince so m~ny re~po~din~ states (over 40%) 
indicated that their laws do not. permlt CiVll lmprlSonment for debt. 
Also, the percrantages of implem~ntation shown would an be 3 to 4 per
centage points lower if measured against the total survey ~espo~e 
group of 62 rather than the 58 that completed the UN questl0nnalres as 
requested. Annex 1 Q Table 1 D supra n .. 17 D at pp. 120-21. 

Part I covers Rules 6 through 55 and Part II includes Rules 56 through 
94. This conclusion as to l:'Jider receptivity in practice for. the P~rt r 
Rules tJas al$ocOnfirmed by an earlier study based on local lnv~stlgator 
questionnaire intervie~s in 9 selected countries. See I~ternatlQna' 
Prisoners' Aid Associat1ol'h InteV'nntiontl1 Survey on the Sta~dard . 
'.linimum Rules: A Pilot Study, IflternatjonalRevie~.., of Crimlnal POllCY. 
No. 26, pp. 97 .. 100 0968 n UN Sales No. E.70.IV.1). It offers some 
support for those who propose that Part r be revised and structured 
as an tnternatiof'lalcoflvention. 

Annex I to Fifth Congress Secrotariilt l~orl'ing Paper on Ag~nda Item 
Four, ilt p. SS9 !upra n. 17. ~ 

Id., p. 100. 

Id. 0 P. 110. 

Id •• p. 109 .. 10. 
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Jordan . Fitzharris, 257 F. SUppa 674,(N. D~ Cal. 1964) (and Wright 
36. . McMann, 381 F. 2d 519 (2d Cir. 1967) (strlp c(?l1 cas~s); Sostre 

~ McGinnis, 442 F. 2d 178 (2d Cir. 1971)(ext~nded so11tary conhne
m~nt)· JacKson v BishoE., 404 F.2d 571 (8thClr. o 1968) (flogging); 
and ~~1t v. Sarv~r, 442 F. 2d 304 (8th Cir. 1971) (combined prison 
condltl0ns as cruel punishment). 

37. Resolution 663C (XXIV), 31 July 1957. 

38. Standard Minimum Rules, Rule 4{1). 

39. See American Bar Associatlf'oUnNcSortrecdtiodn~ic~mmui$SR'uiolnt Atn~iysis ?~ 
Extent of App 1 i cab; 1 i ty 0 , an ar '" mm m es oommuOl y
Based Supervision and Residentlal Care, .3? pp. (Nov. 1974). Also, 
Secretariat \Olorking Paper on Standard r·l1fl1mUIl) Rules, 5th UN Congress, '.' 
pars. 15-28 on "Alternatives to ImprisonmentfA/CONf. 56/6-... 1975)", 

4 See Webb Enforcement of Correctional Standards At the International 
0, Level--A'ReView of ~1echanisms in Other Nations t RESOlUTION 1 p. 42 

(Spring 1975). 

41. Perhaps the most advanced comparative t10rk beingC~ndUtcteddtQday in 
the area of enforcement and supervision of human r1911 s an correctional 
treatment standards is that of UNSDR!. The UNSllRI program ;s extensive, 
incorporating a major comparative' surve~ anciseparate eval~atJve, 
studies ;n individual nations of mechamsms such .as superVlsoty Judges, 
constitutional enforcement within general court systems, prisoners' 
associations, civil liberties commissions» the ombudsman. and special 
prisoner grievance mechanisms. Interim He art on Prisoners Ri hts, i 

Their Enforceability and Supervisory 12C an ~~ j 5 OV. 1974). 

42. 

43. The reporting nations, representing a 90%. response from the selected 
group, incl:Jded Argentina, Australia, Austria .. Belgium. Canada, Denmark, 
Germany, B.R.D., Hungary, Iran, Israel. Japan» l{€nya"Mexico, The 
Netherlands, Norway, Poland, Portugal. Singapore. Spain~ St'Jeden, Switzer· 
land, Turkey, United Kingdom, United States and Yugoslavia. UNSDRI 
Report. supra n. 42. 

For more. detail concerning the Italian 
~ee Amerlcan Bar ASsociation Correctio and Frenc~ SuperViSing jud es 
t-,echanisms for Enforcement of the UN s~s ~omm1ss10n, Remedies andg , 
of Prisoners an S m ar GUQranties an an ~rd Minimum:Rules for~reat 
pp. 34-37 (monograph 1914). . rlnclples of Of 'ender Treatm~~,~ 

Major Supreme Court decisions dealin i . 
past decade have included Holff v M~O~'1 th prlsoner guaranties in the 
in disciplinary proceedings) Joh~s~n ~nnAllD 418 U.S. 539 (1974) (rights 
(pri~oner access to legal as;istance fr~m ¥:ff~w 3~3 U.S. 483 (19.68) 
Ma rtl nez, 416 U. S. 396 (1974) (censorshi of ~ nma te~); Procun; er v. 
Younger v. Gilmore~ 404 U.S. 15 (1971) (~r' ougo1n9 prlsoner correspondence)' 
Morrlssey V. Bret'Jer, 408 U.S. 471 (1972) (l~o~~r ~ccess to legal materials)' ' 
an~ return to prison costody); Sa non V rlg r,s :n revocation of parole ' 
(r19hts in revocation of parole a~d proba~~arp~ljl, 411 U.S. 775 (1973) 
v. Prownier, 417 U.S. 817 (1974) and Hashi;'o~ an return to prison); Pel] 
U.S. 843 (l974) (prisoner Cammu i ti-."fi 011 Post Co. v. Saxbe 41r
Ramit'ez, 418 U.S. 24 (1974) (VO~i~~ rr~h~lt. press medial; IHcnardson v. 
(19~8J (racial S~Ql)"e9atio'~j; and NCGirl~is s), ~ee v. 11ashlngton~ 390 U.S. 333 
(prlsoner rtghts ';',b good time allowances). V. oyster, 410 U.S. 263 (1973) 
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,PREVENTION OF TERR03.ISM THROUGH THE 

DEVELOPMENT OF SUPRA-NATIONAL 

CRIMINOLOGY 

KERRY L. MILTE,LL,B.Dip,Crim. 

Barrister of the Supreme Court of Victoria 
<' 

Senior Lecturer in Criminology University of Melbourne Australia 

This paper is l~rgely in recognition of a plea made by Professor 
.. 

Julius Stone at the 1967 Washington World Peace Through Law Confcrcnct': 

"Whether in researches for the prortlotion of extending juri sdictioll of 

substantive law. researches should ,hl0ve more and more to the level 

of fact finding~ of articulatiqn of the underlying policies when these 

conflict and of effort to suggest accomodation and compromise in these 

conflicts. T believe that it is.here~ rather than in techn~~al legal issues 

through which conflicting policies become manifest, that we can best 
1 

hope to make pl'ogress~ II 

Thus, it is intended to. analyse,:available material relating to terrorism 

in order that fact-based recommendations may be made to assist the 

further developrnento~ intcl'nationallegal efforts to combat this pheno-

menan having the capac'lty to threaten the very foundations of international 

law and order. 

E'or many years criminol0J;JY has been preoccupied with the study of devi-

;lnt beha~our. and violence, against national authority, without regard 

to forms of violence manifested at thein.ternational level against World 

law and order. There is now a pl'essing need for criminologists to join 
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96 
with lawyers and others, concerned with the ever increasing problem or , " 

'1 c 1\0 " 
international terrorism ,as a corollary t,·, ;ie all!eadY'exlsting efforts to', ",. 

develop and sustain present international al'rangetrtents to deal with ter. ; 

ro:t'ism. Prominent amongst the.se are the development of al). internatio' 

criminal law supported by a supra-national judicial l3'~ructu;re alld efforts. 

" 

secure an acceptable Convention against tel'3."orism. 

The study of supra-national crime has been neglected by criminolo~r. " 

who have found it difficult to conl!eive of crime other than in terms of 

their own parochial political culture and national institutions. We musl 

appreciate that the forces of law and order now Ope:.rate in a much trans, ';? 0 
o 

, 

formed sodal context because the World environt;n~nt is changing from / 

one comprising individual nation stat~ ,to one demanding more global 

integration 3.nd cooperation a,pd "supra-patlon inatitutioJis,or their 

functional equivalents would appear to be the only concrete interpretatio~ 

of values that can synchronize with the rapidly'emerging global enviro 

World peace will nQt be achieved until nations who are prepared to 
'I n ",,-, 

support and harbour terrorists and hijackers, or to intimidate their own;, 

citizens through violence, and discrimination against fundamental rights . 

are brought to account before the higher authority of the Rule of Law. 

Therefore eUoits must be directed toward:s the establishment of supra- . 

national organizations founded upon a universally 1'E;s.p~cted international, ' 

law a~le to displace the dysfunctional sovereignty of the :nation .state in 

favour of world institutions. Thus, the efforts ot the International Law 
3 

Foundation have much to commend them, and ;"hen coupled With recent:: 

endeavours in the United Nations t'b secure agreement -on a Convention 

against terrorism, inspiration is provided :!o:.r a criminological analysis, 

of the phen6menon of terrorism as part of the overall' t ' In ernahonal pre-

ventive effort . 

J'ulHIS Stone in disCussing the desirability of est br h' 
" " a IS Ing a real in-

ternatVDnal criminal law and an international tribunal t ' .' , o support It pOInts 

out: 

liThe Hobbesian truth still broods over it that while th 'd . , .. e swor of ,lusb ce and 

the sword of war, both re§'t in the hands of the State 't t" " . In erna lonal cnnllnal 

responsibility aud penalties cannot: be brought home to tl d' lOse con uct1l1g the 

affairs of at any rate the more powl;'rlul Stateos For th 11 ' . ese are a) e by their 

power to turn attempted proces~es of 'justice' into 'trial by battle, I for which 
4 

they themselves set the' groun~ rUles. 11 

This statement: nicely sums up I:'he source of the difficulties f,ound ' , " In securlng 
, 5 

effective international agreement on measures against terrori sm, 

The Individual in International Law 

The a.rgument presented herein turns veory much on 'the place of the in-

dividual in internationallaw~for obtaining sufficietlt international copsensus 

to secure the punishment of terrorism under national law,is merely an early 

part .. o( an evolutionary procEl8S toward World accf'ptance of the Rul f L (. eo aw. 

The issue is whether there e~sts a sufficient judicial basis for holding an 

individual responsible ,to the law of nations ·~ithout an express act of trans

formation by the national executive government. If this basis exists then it will be 

easy to overcome such p:.roblems as the terrorist obtaining protection and 

support from' sympathetic nations and thus allow a terrorist to be tried by 

an international tribunal. TakanQ appears correct when he concludes: 
., 

"that the st&t'Us (If individu,~ls in international law is changing and developing 
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in the sense of being active as well as creating rights and duties"und 
6 ' f', er 

international law. /I 

He mentions some 12 cases in treaty practice thisc:::entury manifesting ,.' 
\' :0 

a direct conferrment of internatio,naf1legal per~~nality and loc,us standi f 
. ----~ 

upon individuals, as well as arguing persuasively that the recOgniti(l~"; 
.. J a 

of a certain personality a. having rights in a l~gal order means that th, " J 
personality is able to legally exerds::-es. rights. And, hence, irul,. ;;1 
pendent rights are recognized under ~,llternational.la"" independently of ,~, 

~( ,r.. I. (. "': . I.
J 

national law. C) 

'1" 

The Nature of Terrorism 
t :~ 

There is presently .agreat deal of international controversy concernir n 
a definition of terrorism ,vhich distingui shes between acts of international~ ,] 

as opposed to domestic concern. And much of the deba'(e has occurred iD~: i 
relation to the question of "motive lt as SOlne states have argued strongly :1 

. J 
that terrorism is not subversive to i~ternational order if it is directed '1 

. towards the liberation of subjected persons, ancl, a clefinition of terrorism
j 

:'"/ 

C', • l 
should only COver acts committed 1'Or pe;rsonal gain Or c'ut of caprice for ';1 

' I 
non-political purposes. Before this problem b d' d 't' i can e lScusse 1 1S necem,," f. 

'f: ~. to consider so~<: preliminary issues. 

,~ 
In determining what is meant by terrorism it is .n~ce~'sacry to make th l 

conceptual distinctions. ' These are put clceady by von Baeyer-Ir.atte: 

HIn everyday Use "'terror' describes the f'QUowing _ 

(i) 
r,ersecution for rea!sons of relitftonor pol:tical 

ide"ology, in particula'~ r:persecu~on: em,pioying faked 

charges of political ;h'ow trials 
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indiv~dual acts (,£ terrorism commitl!ed within a 
r, '-;1"') , 

(ii) 

rev-olutionary 01' ana~phist strate~y, or in con-
,- (, '. 

a~~m;,-?-:ce ,or gue~rilla. partisah or civil warfare; 

(iii) 
{/ ,: 

the us'e of ~onc~nt'I'ation<::amps',for political re~ 
'i 0, " 8 

D "0 (I ,~, 

education ox:, for e'Xtermination. II 

It is the second of these clistln"1:tions which is of n:'ain interest, (the seige 
• ~ 'I 

of terror as apa'rt from. the regime ()f tex;ror) because as May comments: 

", .. revolutionai-y terrorism.lder~~tive and reflective though it may be, 

exposes a level of p~?'r~eption iJ.ito the world of killing that maybe even more 

revealing than l>1;at~ terrorism ~ just as the burdens of the sick man may 

sometimes be mQrc accurately perceivecl thr-ol:tgh his $¥'llptoms than through 
9 ;,\" 

the disease. H 

However, it will be pointed out how perceptions vf state terrorism held by 

some nations influence their atti,.tucle towarcls revolutionary terrorism,and 
. o' " 
'., ~" 

thus hamper intel"'national accord . 

It is argued t~atacts of te,;rrorism as p5l-rt of the 'seige of tE;rror' need 

to be examiI}ed within the framework of pOlitical extremism; in general. 

before any progress can be rt:'ade towards international control. The operant 

concepts are: 

1) 

2) 

Extremism is directed ~~wards the elimination of 

diasensus within the bocly politic to create a perfect 

consensus. 

Extremism is preparecl to ~o beyond what is presently 
~ 

. reg~rded as legitima.te forP;l's' of political action to 
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cr,7~:~cha~ge or- a.n lend !ustifies the means' basls, 
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'1 
l 

with the amount of violence used being directly' 

proportional to the degree of commitment to the 

utility of the overall political end to be acl . d ;t._ . . ueVe • I 

A useful beginning :~~~nders'.nding ,:;rorism is the notion of 'polili" ;It.~ 
violeilce' proposed by Do~-;-and liug-hes! 

~::::::; ::o::i:;:~::::n:: ::,~:~:. o::~::::::: c:::::<ttioh. i nj~,y wh, .. 1.: 

• L. h . • •• s ances, Imple. 

t' / if) '\:-1 
men ahol1 and or effects have political si "'. nificanre. th t'" . - ,i 

• h • a t s. mtcl1c1ed to - ~ 

modify the behaviour of others ina bargaining situation th~t has ~ollse. -'I 

;·1 
.'~ 

;1 

quel1ces for the social system. 11 

Neale takes this definitiOl1 a step further when he d'e~icribes tlterI'or" as a 

"Symbolic act entailing the Use or threat"of violence and d " d t· 'g\ 

i" eSlgne 0 1nflU':~.'., ...• 

cnt'e poHtical behaviour by prOdtlcing-' a psychol.ogl·cal .. reaction in the re- , I 
Terrorism is so ......... e...: ...... es known as j 

'politics by violence' and the anarchist followers O(~::::'B'kunin "U~ :1 
"f . it 'the propaganda of the dead', /I . t 

; 1 
... ~ 

; i 

I 
I 
-I 

elements: (1) an act. or threat of~"; I h" h (' 'r 
... 0 ence, W 1C . 2) causes an emotionalre~ J 

I 

cipient that is also known as terror. 

Thornton sees terrori m lib' s as a sym ohc act desig~ed to influem:;:e political 

behaviour by extra normal meal"s' • t "1" A 
.l en al lng the use or threat of violence ;,; 

13 ,; ,~ .... _ .. ~. t 

which complem£.>nts N al h . :--- . e e w 0 pr.oceeds to descrIbe the rationale behind 

the use of terror as "attem t· t . . 0 . 
P lllg 0 gam socIal or political contr011;)ver the 

14 \) . 

target ~roup. Walter has categorized" a .. p.roc.ess ' of te,rror which has three 

action, and (3) produ' ,.., 
ces socIal effects. A "seige of terror l1 is an attempt 

I 
I 
.~ 

to destroy an authorit st. • y ys em by creatmg extreme fear through systematic 

violence. 

.. "-
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It is important so fa.r' ae international efforts to control terrorism are 

concerned to be Wal"y of interchanging the notions of "political violence" and 

"terrorism" ~nd arrive at a useful distinction between them. Wilkinson offers 

a solution when he points out that terrorists: 

", .. are always pr~pare~ to justifY ~ny means to r'ealize their ends without 
o . 

any mord scruple or regard for the degree of suffering of their victims. 

They attempt to in~till the maximum fear and uncertainty among the members 

of the community or grO\1p they seek to}ntimidate, and this is achieved by a 

combination of ruthless sevedtyand a readiness to engage in the indiscriminate 
l4a 

murder of civilians. It 

He further argues that it is the amorality of terrorism which distinguishes it 

from other forms of violence.' The possibility of criteria for a just war, or 

legitimate rebellion was even allowed for by Thomist philosophers, and, could 

be morally justified in the view of Aquinas even though the actions involved resor~ 

to extreIri'e violence and mUl;"der. liowever, indiscriminate terror can never be 

so justified. In determining whether a specific act is terrorist or not, one is 

essentially maldng a I1val ue judgment about the perpetrators of the alleged act, 
15 

a.nd about the ciroumst~ces of their actions", and those who are prepared to 

condone terrorism lIare generally ready to provide a rationale for such acts 

in other terms, e. g. political eltpediency, ideological or historical necessity. II 

Maximum Disl:uption through Amplification 

The actual amount of inte~a.tional terrprism taking place in the world is 
17 

only 'slight whenQ'ompared with. the quantity of conventional violence. Jenkins 

points out tha.t there have been 486 incidents of international terrorism in the 
o \1 '" 

16 

o 
six year petio!l from .Tanullry.; 1968 ~o April l 974. This includes incidents whereby 

o 

terrorists hav~ attQ.cl\:ed !J)reign oificials, hija.c,ked airliners or have gone 
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abroad to strike at targets, but does not include terrorist acts as part of 

urban guerrilla warfare such as the IRA operatingc-in Northern Ireland. 

The effect 01 this relatively small amount of violence is greatly' amplified 

when one considers the widespr~1id disruption and alarm produced within the 

community by the creati~on of uncertainty and fear ,which destablizea international 

order. This potential to create alarm is demonstrated by the reaction of author_ 

itative commentators. An example incWilkinsont who describes terrorism, in 

liberal democracies as war '''on the lawful popularly elected Government lt and 

in lIthe face of the gun and the bomb, it would be as foolish tc::»~rgue with them 
18 ,/ 

as to present a protest note to an invading army." Mor~J extremely Dr. lIke, 

Director of the US Arms Control Agency said recently that his gove':rnment had 

been overly generous in diseminating nuclear technology to the point where the 

US was now basically defenceless against terrorist or criminal nuclear attack, 

and went on to say that "our society and our political institutions might simply 

prove incapable of coping 'with this new age of imminent terror" and the nation 

might be IIforced to :resort .to tht;. most costly meaSUl'es. The nation might 
,:.;. -" 

decide to protect itself with au iron curtain, stopping nearly all the flow of 

goods and people ::!cross its borders •. , In short, we might be driven to f~8tablish-

ing a police state. This might protect our country physically but destrOy it 

spiritually. II This type of national reaction has been advocated in England by 
19 

influential commentators and newspapers' in the waIteo! IRA bombings, and 

has resulted in the passing of the Prevention of Terrorism (Temporary Pro

visions) Act 1974 giving the Home Secl:'etary and police, pow~rs hitherto unheard 

of in peace time. The powers have been des;ribed by the Hom.~ Secl'e~ary as 

DraCOnian, and are presently beingexerdsed !requ~ntly in the UK. 

The strategy of terrorism can be described in one word ~ demol'a1i13ation. 
(' 
i! 

:-::~-:-....... ." ... -~- .. 
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And, having regard to the g'reater technological sophistication of modern 

weapons and communications this is more easily achieved tha n in the days 

of the ba!hdits and pirates of old. An IRA volunteer is recently reported as 

saying: 

IIThis will sound callous but the only way to get the British out completely is 

an incident like Biriningham. A fierce campaign in England hitting at military 

" 20 
and commercial targets would soon make the English sick of the whole problem. II 

By obtaining maximum publicity for ittdiscriminate bombings and kidnappings 

the terro.rist is able to create an atmosphere of fear and alarm. This causes 
'.;, 

people to "exaggerate the ~pparent strength of the terrorist movement and 

cause. which means that their strength is judged not by their actual numbers or 
21 

violen~ acc.omplishments~ 'but by the ,effect these have on their audience. II 

Since terrorist groups are physica11!y small the violence must be dramatic and 

revolting to achieve fun effect. 
(! 

if 
i' 

But of course in many cases Jndiscriminate bombings can be counter pro-

f 
ductive and produced, sev~~ere l:'ea.;ction again~~ the individuals and their cause which 

can either produc:eviolent retaJ,riation by the opposition, or disaffect any mass 
" ji 

" support that the more modera~,~ groups might be gaining. This inconsistency 

·of perpetuating violence whicJ,i. becomes dysfunctional can only be explained 

within the terms of the Heeta:ey" mentioned 1ateri when terrorism becomes 
\.l 

existentially self fulfilling a.nd an end in itself. 
Z2 

Hutchinson sums U'QS the attractiveness of terrorism as a political method 
~ ,,' , 

as being due to the tleilfubination o£economy, facility and high psychological and 

politicaleffectiv.eneaa." Ter~orism is particul~r1y attractive when alternative 

means of reachixw l'<evolutionar}t> goals are absent. II Hutchinson, also points 

out that once a terl'ori~t strategy is und~r way. it gainl;! momentum and lIin_ 

surgents may finc1 themselves trapped in cycle of terrorism and repression, 
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unable to abandon terrorism because of \nilitant and popular pressure II s. 

There is" no doubt that terrorist atrategy has been successful for . ~~ 

plainly see that the IRA h~:~ through its tactics and strategy achieved many 

concessions from the British Government, which the more moderate politic' 

wing, the Provisional Sinn Fein, could not have obtained b:r negotiation. M 

b "
1 over he rediscovers his lost i.nnocence and he comes to know himself 

01 s " 

in that he himsel(creates his self .•..• to s~oot down a European is to kill 

two birds with one stone, to destroy an oppressor and the man he oppresses 

t ' II at the same lme, 

The existential notion ,of violence was readily received into the United 

States as a philosophical j\lstificaticmmeans for black Americans to align 
spectacularly, the Palestinian Al Fatah and the Black September group have' 

,~' themselves with the Third World and break their ties with Western values. 
abled Yasser Arafat Chairn)an of the Executive Committee of the Palestine 

Liberation Org.;mization to receive acclamation fr9m the so-called third wor 
}\ 

in the Unit~d Nations l and to obtain observer status for the PLO, The India 

A pamphlet distri:buted by Al Fatah, the militant wing of the PLO says 

that flviolence will purify the individua~s from venom; it will redeem the col-
24 

onized from inferiority complex, it will return courage to the countrymen. 11 

Government has also allowed the FLO to open an office in New Delhi with ful , 25 
While Kozo Akamoto stated at his trial in Jerusalem for the Lydda Airport 

diplomatic status. The reason for these successes i,s not difficult to find an, 
'.'1' massacre that he and the other membel's of the Japanese 'Red Army' acted 

stated simply it is: "One man's terrorist is another man's freedom fighter.' 
.• to promote the 'World Revolution" and that "both the executioner s and their 

Terrorism seen Existelltially 'I" victims " united in death would be reincarnated as stars, and that their join: 

From expressions of social theorists suctra-s'Marx and Durkheim seein~~'. illumination would shed"eterna.l peace on earth'~ Segre and Adler 26 saw 

vjolence as a necessary, p.art of the capitalist SY, stem there, not unnaturally df i~I' Lydda as "A political t,l'agedy incorporating mystic flymbolism, with com-
/i Q 

veloped thecounter-poslhon adopted by revolutionary writers of not treating' i pulsive ideologized violence,exercised according to an ancient Bushido 

political violence as criminal or pa.tbological:but as an existential necessity :,0 i code, in a modern airpol:'t." S~ch an event is, as they add, difficult to 

for colonized peoples. 
c I foresee. 
i 27 

Thepsychtatri ... t and revo- j May sees thi$ "mystic violence" in terms of an ecstasy which he 

J, ,~ 

A few examples will illustrate this concept. 

lutionary writer Frantz F~nonWho championed the caU$e of Algerian ingepeno"t believes is charactel:'iatic of all terrorist regimes. IIEctasy" may include 

dence twenty years ago sald that "At the levelo! individuals, violence is a ,0 ~ the elements of "r 'enzyll, lIirtationality" or Jlexhilaration" but he regards 
.~ 

cleansing f~rce. It frees the native" :frsm his inferiority complex and from I its literal mearrl,ng ali'to Hstand out!3ide oneself", "t~at is, to stand outside 

f .23 I 

his despair and inaction. II Sal'tre in his. introduction to Fanonls:The Wretch .. I the limits of ordinary co~aciousness or to stand free of the restraints and 

of the Earth also puts the proposition liThe native cures himself of colonial o i limits of everyday:' 3(.b.aviour~ II 

neurosis by thrusting'out th,e settler throu~h force ofaxms. When his rage "I 

I 
I; 
i " 1 
"f 

'''1 
c i 

~ 
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To illustrate this concept he d;''''~rs upon 
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the well known study by Ro.e of Northern Ireland, entitled fuv~rnin, Wi~ l The eoncept of "World r!'volution" bas iI. gene.is in old anticolonial_ 
. " ~l '. 

out Consensus where the "ecstatic U person is !dentifiedas "the protestant ianti imperialism philosophy, and the-;omore recent anti-neo-colonialism notion. 
~ " ' 

Ultra who supports the government but reacts to the ~;thOlic so vehmently ~ These concepts are cel:'tainly not new and have frequently been used to describe 

that he refuses to obey the laws of his 0,' wn countl:'y. It The Ultra oft ': n'l and J'ustify the struggles of nE;\tive populations in colonial regions to gain in-
_ enre, "" 

acts to perceive~9threats to his society with a kind of frenzied overkill,,:1 dependence from foreign rule. However, once political autonomy is achieved 

Segre and Adler compare the terrorist with the behavi(Jural manifestationi .oJ the state may still be in;' state ,PI economic dependecy often described as neo

of the sociopath who reacts violently against dominanlvalues and argue,,, , "I ,oloni.U.m thus transforming the Independence movement into the national 

"in modern society extremist aUernatives to legitimate power are becomi; J liberation movement having as its aim the securing of economic independence, 

self-fulfilling. 1\ We can now begin to see terrot-ism in its role which Von ,t But is there strength in tll:e existential argument that this violence will 
," J 

Baeyer Katte describes lias' an anti-system opposing" the immanent struc, 
. '. 

~; 

tural rationality of a given social order" and "by ufurping and blocking 

the machinery and through widespread intimidation, terror disorganizes 
30 : 

all social order. II 

Terrorism and National Li,beratiOt'l 
rf 

The common thread which tuns througl~ practically all of the rna! 

acts of organized destru~tive terrorism is its distinguis.hing political motif 
i~j 

The political philosophy ofsuch;grottpsas the Irish Republican Army, the. 

Ustasha of Croatia, the Deve Gene of"Turkey, the 'l'\ldeh of,Iran shows that 

all claim to be national revolutionary groups sceekfng the liberation of their 

cO\ll1triesthrough v'lolent m'ean :'·J"A~1../' 't ' • , S.,::",,,,, .. el' errOl"lst groups such as the Japar 

l"cleanse ll, and can the "Wodd revolution ll through liberation be achieved? 

. t Certainly "liberationll cannot n\ean. a return to the old regime, Jut it does 

oo,t lead to at least a change of government and change of political philosophy. 

, ,3 whether ,good or bad., It is difficult to see how the cycle of dependency can 

~,cl easily be broken £01' revolutionary leaderaonce in power must act quickly 
~ ! 

oj to raise~conomic stanclardf3 so that their position and power base may be 

I i consolidated. This \lBually demands that they seek foreign aid and thus the 

I cycle of dependency begins again. All too often foreign aid for development 

t becomes military support and the'l'third world fails to attain the self suffi-

"I:". 31 f ciency it aims atll and 'th~sbecomesd~aught up in the interplay of Great 

! Power politics, a situation which leads to further internal crises and 
~ J further oonflicts. Thereipre a strategy of terror in the national liberation 

lIRed ArmyH, Al Fatah, the Popular Fi,.,ntfor the Liberation of Palestinear J 
'1 context depends upon an article of faith that the "World revolutionll can be 

Black Se,ptember"lal'm that i.' 'll'b" .'," " ,,' '. \ ~ " ' ...' nal.lona 1. erati.o~ can only be achleved th!ougu " I 
"W "f achieved to better the lot o:ltbe aocial1y and politically deprived. 

orid Revolutionu. Therefore the g\lidi,ng pol,~ncalphilosophy of the more\,o~li:. 

extreme terrorist group' 'd th: ' '.', ". ,. Inter t' 1 P C EJ!e t S, an oae cl:'eabng!mostinternational dis'order16 na lona l:'evenw.ve ~ol' a 

that they ar d . . e engage m the struggle for uWori'ill'evolution". 

,) 

',.' 
.j 
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~,I From the definitiolland otl"ategyof terrorism it is noW necessary to 

~:I turn to international ·efforts.to define and ,deal with the problem. Unfortunately 
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the picture presented is one of disunity where attempts to idenff· d , .1 yan 

proscribe acts of terrorism have all but failed ~ Initial efforts toward 
I' 
1/ -

control fir st emerged in r elation to the law of extl,"adition when in the mid 

19th Century international law held that. although certain offences having 

a political connotation were not extraditable. if the offence involved anar

chistic acts" or an attempt On the life of a head of st~te then th f ,- •. e ormer 

nonextradition principle did not apply_ The exclusionary provision in 

became to be known as the attentat or Belgian Clause. The rationale of 

principle found expression in Meunier's Case 18942 QB 455, 419 where an 

anarchist was described as not the opponent of one government but of all 

governments. The principle has endured ;n international law alongside the 

treasured right ofst,ate's to granf asylum 'to political offenders. 

The first Convention w~ich might properly be described specifically 

a t· t . n an 1- eJ."rorlsm convention followed the assassination; in 1934, at 

of King Alexander I of Yugoslavi~ and Louis Ba.rtlou, President of the t; 

of the French Republic. The Convention, entitled the 1937 Con~ention for 

the Prevention of Terrorism; was signed by 24 States butratifiedll;onlY 

one and neVer came into force. 

The Convention defines 'acts of terrorism f as "criminal acts directed 

against a state and . t . d d -
III en e or calculated to create a state of terror in the 

mind s of particul . 32 
ar persons or the general public. JI Each contrading 

party is required to pr h'b·t . o 1 1 acts Wlthin its own tel,"l,"itol,"y calcula.ted to 

kill or injure head f S - s) 0 tate or persons holding pu,blic positions. damagil'g '. 

property belonging t h 
o anot el' contracting party, and the dealing in arms or. 

I;' 

a 

'ammunition with a view to committing such offences. The Convention also 

re_affirrrted lithe principle of international law in virtue of which it is the 

'd t of every State to refrain from any act designed to en::ourage terrorist 
u y, 33 

, activities directed against another State. II A provision inserted at the behest of 

the United Kingdom is a savi~,g provision to restrict the extradition of offenders 

by making the obligation. to extradite subject to "any conditions and limitations 

recognized by the law on the practice of the country to which application is 

34 
made" thus maintaining a discretionary right to grant asylum to political 

offenders. 

Since the second world war international response to terr!:lrism has 

been mixed. althOligh certain activities of a terrorist nature have been de-

o 
scribed as being contrary to international law, Of particular interest is 

General Assembly Resolution No. 2625 (XXV) of 1970 which affirms that it is 

the duty of contractina States lito refrain from organizing. instigating or 

participating in sucha.cts of international terrorism or acquiesing in 01'-

ganized ac:tivities within their territories directed towards the commission of 

such acts, when the .acts involve ~ threat or use of force. If The resolution also 

requires States "to refrain from organi~ing, ?ssisting, formenting, financing, 

inciting or tolerating terl,"ol,"ist activ'ities directed toward tht! violent overthrow 

of the regi.me of another State. II. 

, When one looltsat the prQbleln of terrorism the relationship between the 

study of causes and the intel,"national problem of terrorism should be con

sidered. Should the causes be l'egardedas factors capable of excusing the 

terrorist from liability? Franek and Lockwood rai.se the question: 
} 

"I! theyare to bel'egar~ed as mitigating. then they are properly placed in 

the category of remedies; if,yitiating then they relate to the definition of 
i;e 
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terrorism. This difference is fundamental. If certain kinds of acts are to 

be outlawed should the prohibition apply equally to all terrorist movements? i 

Or should certain movements because of the justice of their cause, be ex em t:1 
p ,. 

36 
Dugarr.. argues that there should be no question of including considerations of 

motive in defining international terrorism. That is if the person has the in-

tention of committing a terroristic act then he should be held liable regardless 

of motive. This approach is reflected in Article 2 (1) of the Draft Articles of 

the International Law Commission for the protection of diplbmats. However . , 

motive is a necessary ingredient in the US Draft Convention "lNrlch endeavours 

to differentiate between acts of international terrorism from every day crimes 

covered by domestic criminal iaws. The 1937 Convention clearly included the' 

.' 
motive factor when it defined "acts of terrorisn1. If : J 

Franck and Lockwood summarize the situation: 

liThe principal benefit of a 'motivil'!' test is that it excludes certain crimes 
l . 

already adequately punishable by national laws; but its disadvantage is that it J 

would automatically and specifically catch aU acts intended to terrorize any 

L government, anywhere - thereby setting the state for some States to insist 
1 

on excluding specific exceptions for national liberation movements. Others, i ' 
while accepting the nobility of some liberation movement causes, feel that ;-

37 . 

even worthy causes must be outlawed if pursued by indiscriminate means. II 
~ 

Although one has much sympathy with the view of Dugar it WQ;,lld appear 1 
that in the present international climate there would be little chi~ce fora 

Convention being adopted by the Afro-Asian and Ar.ab States/lf the motive 
" 

element was excluded from the definition entirely. 

Another major obstacle to drafting a satisfactory defi~~tion of internationt 

terrorism is the status of political offenders and,the granting of;lasylum. But 1: 

I
' .. -

,c , 
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as Dugard points out the "international terrorist does t f 11 38 no a within the category 

of a political offender. 1\ This is supported by Schtraks v. Government of 

Israel and Others (1962) 3 All ER -Sl9 where Lord RadCliffe says (at p. 540) 

"In my opinion the igea that lies behind the phrase 'offence 'of apI- t' 1 h . ' . . 0 1 lca c ar-

acterl is that the fugH-ive is at odds wit~ the State that applies for his extra-

dition on some issue connected with the political control or government of 

the country ... It does indicate, I think, that the requesting State is after him 

for reasons other than the oeclorcement of the criminal law in its ordinary, 

what I may call its common or international aspects. It is this idea that the 

judges were ,seeking to express in the two early cases of Re Gastioni/(1891) 

1 QB 149/ and Ree Meunier (supra) when they connectl;':d the political offence 

with an upris~ng. a disturbance, an insurrection, a civil war or struggle for 

power; and in my opinion it is still necessa:ry to maintain the idea of that 

connexion. II 

Becaus.~ of intense political pressure t1iere has been more international 

i\ccord in re1cltion to the iDsueo£ tel'rOl"istconduct involving the hi-jacking 

and destruction of aircraft. The matter has been dealt with in three Con-

ventions concluded by members of the TCAO whereby contracting States are 

obliged to make conduct endangel"ing the saiety of aircraft crimes within 

their own terl~itorial jurisdiction. These conventions are the 1963 Tokyo 
c 39 

qpnvention, the 1970 Hague Convention and the 1971 Montreal Convention. 

These have rE~sulted i~ some imp;Qve~ent in international airline security, 

however, e£io·rts by the lCAO to strengthen me~sures against hijackers and 

States toleratlng them failed due to the Arab States voting against all proposals, 
40 

including a moderate US backed Soviet compromise. 

Conven1;ions,. exis,t alf:1o topl'event the l~il1ing. kidnapping .and otherwise 
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d ~onsulat Officials, as well as protecting the endangering diplomatic a~ 

TOh: 1963"Vcenna C, .. ro vention on Diplom,atic ty 'of contracting States." " " " proper, ' 

S t t take measures to pr,otect Diplomatic and Consular Affairs obliges t~ es 0 ' 

persons and property. These ,measures hav~ l:leeh incorporated i.n our' 

national law. A similar convention was ~p:p~oved"by the Organfiation of 
\" 

. h h cts as murder, kidnapping, American Stabes which seeks to pums suc' a 

. d' ted against persons lite) whom the State has assaults, and extorhon, lrec ,::":' 41 

a duty accordin~ to int""nation.all.w to give speci1~ot.cctio,,:, " 

In 1970 the Inter-Ame~ic.n,Judicia1 CotnmHt1 prepared. dr,.ft 

protocol which defined terrorism in wider termS/han the Convention, but 

with some percep lon, ca e II 42 t · 11 d upon states to IIrer' ove certain d-omestic 

factors that increase the use,o wan on VIO e. " f t . 1 nll! The Convention on 

h d . an I'mportant issue for it makes it cl~ar that political the other an, raIses ~ 

ideology or motive i. irrelevant In d~termi1ng g~u~: ,it .,aid , , 

liThe political and ideological pretext utili~~das JustIfIcation for these cnm 

lie.a,ets of terrorism) in~IlO way mitigat,e: their <\\ruelty and 1rationality or th: 

d d fh y remove their character ~ ignoble nature of the means employe ~,i.n no wa, 
43 

acts in violationof essential human rights. " 

Following the intensification of terrorist activity in 1972; particularly 

G • 'd t and the the Lod Airport Massacre, the Munic? Olymp!c ames lnCl en, 

. -
wave of letter bombings, the Secretary-General of the 11N initiated action 

which resulted in the quJ~tion of internationalterrOl"ism" bein~ ref~rred to 

. . . d " t lor cohsiderati the Sixth Committee. The commumcatlon Inclu eq a reque$ ,1,', 

u~44 ' ( 
the causes ,of international terrorism. AsDugard points out th~ debate 0 : 

. f tl 1 ar 'th~ extent Sixth Committe,e was itnportant because It mak~,8 per ec y C e 

'. oj 

= 

0' Q " .. 0 
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h· h wars of national liberation have been accepi ad by states For instance, ~w~', . 

the United States in placing a Draft Convention for ~he Punishment and Pre-

t · of Certain Acts of International Terrorism before the Sixth Committee yen Ion 
" 

pointed out that their proposals ,:ould not adver~ely affect the ,dght of self 

determination. 

The General Assembly reilecting the Afro-Arab approach by Resolution 
45 (I 

3034 (XXVII) invited states to make proposals on the matter to be considered 

by an ad hoc committee ,of 35 to report at the 1973 session of the General As

sembly. In its t~rd paragrapl?, the Resolution, 

"reaffirms the inalienable l"ight to self determinatjon and independence of all 

pel,,ple under colonial and racist regimes and other forms 'Of alien domination 

and upholds the legitimacy of their struggle, in particular the struggle of 

national liberation movements, in accordance wrih the purposes and principles 
, 

of the Charter and the J;"elevant re~olutions of the General Assembly of the UN." 

Observations were obtained and were passed on to the Sixth Committee by 

the Ad hoc Committee. The Sixth Committe~ r<eferxed the matter to the 29th 

Session in September 1974. 

Further consfderaHon of the matter was deferreQiby the General Assembly, 

probably,becaus~' of the se:ri'oU8 po1iticatiss~es inVOlved. 
~ '. 

With some cynicism it might by hypothesized the progress with regard 

to the lCAQ Conventions, and the :r~tel:'nation,al Law Commission's Convention 

art the Protection of Diplolllats b 'e~plicableon the basis of self~interest. 

That is to say ac~~rd is l"e~ched whtln states are affected in their self-interest. 
,', 

" .. ~ Its rules on crucial !patters Law does not operate ~ an <l:.:!l,.onpttlous ~orce. 

gain effectivenea'~ as theil"claims ov~rlay 'perceptions of self\rinterest. II 
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However, unaninuty has not been retiched in relation to a ge'1eral Convention 
,..-, 46 I) 

because of the issues of "motive'! a~d I!state terroor. 11 

"1 , I mer~ly serve to' camouflage terl'orist philosophies. Clearly. this is the 

a ',central issue, and it is one so tied to politics that it is b~yond immediate 
The Question of State Terrorism 

"Orlee it is assumed that an individual can be the subject of rights and 

duties under international law it is then rtecessary to determine whether 

proscriptions against terrorism (however defined) can be directed only 

against individuals and organizati,ons, or ca~ they be used against govern-

ments"? For instance, it is of precious little use to be able to deal with 

individual terrorists when apprehended without sancttons being applied 

against governments that are prepared to train, equip and support tel'-
" 

rorists. This issue resulted in some divergence of opinion during the 

deliberations of the Ad Hoc Committee wherei~'the Ar~band non-aligned 

'countries deflired that initial action be directed against "state terrorism Jl 

defined as "Tolerating or assisting by a state the organizations of the 

remnants of facist or mercenary groups whol;e terrorist activity is directed' 

against other countries." Individual terrorism is of no concern, in the 

Afro-Arab view if it is taking place in furtherance" of a political cause. 

The Western view is that Acts of government ought not be included 

within proscriptions against terrorism because they ar~ already subject 

to international control. State terror is potentially subject to regulation 

by-law~ agiHnst the use of indirect aggression. genocide and the like. 
U • 

These debates tend to bl? devised as a red -her'J;'ing to obscure the 
, .{,/. 

fact that terrorism is being used as aopolitical tool for ce'J;'tain powers to 
\\ '" 

,'" increase world influence. A ppeals to higher laws suj,2h as Uanti 20lonialism" 

110 

, ' I resolution while states cling tenaciously to. principles of national sovereignty_ 

f State terror has proQuced (and presently does in some parts of the 

'of world) grave injustic~s and truelty. One can appreciate the illogicality of 
l., "" 

,
. an international legal system which tends to fa,iou::, the incumbent regime. no 

't matter how brutal, px-ovided itca~ justify its actions by recourse to appeals 

to "internal securitylt and pro.tection against ,external subversion, concepts 

'. wedded to anach~pnistic notions of national sovereignty, 

,l Prevention of Ter'J;'orism 

o 

An essential pa'J;'t of this analysis is an acceptance of two notions: first, 

that the indivtdual is prop~rly a subject of international law, and second, 

that we are presently within at17ansition period between a politics based 

on the sovereignty of the nation state and the creation of World government 

through international ox-gans. Present day terrorism is taking place within 

o!, 
this period which is inherently unce:rtain and often tense. 

To sum up tlfE': present situatiOn. it is becoming apparent that the causes 
,\ !. 

of terrorism are complex and deep a~d while being closely associated with a 

o 

desire for national Hberatiou$ "terro:rism and other act':> of political violence 

appear to spring from groups which ieel deprived and alienated from inter-
\\ ;:, 

national and national aoci~ty both materially and conceptually. 
47 

This raises the question of futul'e of t~r:rorism. Jenkins is quite blunt 

I in pointing out that on ba.1tln~~ IIwe will see mo~;; destr\tctive a~ts coupled 

1 with more extravagantdemanQott which "in part is propelled by the apparent 
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success achieved by terr()rist groups thus far,'and alsobyJhe faqt that 

terrorist have to do sometlrln~ more' extravagant togainoattention. 11 he also 

predicts that there will be increasing links betw~,en variQus groups in various 

parts of the World. Having regard to the available evlde,;''lce'it is "apparent 

that these preclictions are justified and that ter*,orism will be ~thus for 

some time to come, particularly if terrorists continue to be supported as 

'part of international great power struggles', 

The apparent legitimation of wars of national Uberatien by the inter

national community requires us to adjust to the reality of the situation. We 

must accept the situation and, perhaps, in some caSeS even give sympathetic 

support to movements to peaceful liberation against oppressive regimes in 

accordance with prevailing international custom and good {~sense; But we 

must also work to develop certain rninimurn"standards of conduct which 

would find common support within the international community at large, One 

example where accord should be easy would be the takjng of innocent ho 

by terrorists in countries not relat~d to their struggle. 

Beyond this limited accord we must then work t,?ward th~ creation of SUi 
-' '.' ',l 

national institutions capable of making impartial and non-political judgments 

as to the moral worth of incumbent regimes.' If tney are undesirable and 

outlawed multi-lateral intervention would be justified to prevent "state 
o 

crime lf rathei- than persisting with the hal!li'rdous experiment of foste~ing 

indirect aggression to overthrow the criminal regime •.. Initial'iy, thi~ might 

be better accomplished through regional arrangements p~oviq,ed; however, 

that institutions created are retlponsible to a.universaf b~dy. During the 

" 
transition period we must be as ready to condemn statete;ro)."isro as in-

; -:: 

diYidual terrorism, otherwise, stre.ngth ~ight b~ lent to tnecriticism that 

" 
in reality e~orts against terrorism area sham and merely serve tc perpetua 

,. () 

o 

,fr , 

" 
~~\f' ~j ~~ 

and protect illegal reginles. A 'suspicion "which can only hamper chances of 

future international ,agreement, 

Current politics indicate that accord will only be r h d 
p; cae e if there are 

guarantees that action agalnst terrorism is 110t d' t d 
lrec e toward preserving 

the status quo. ConcurrenUy, n'lechanisl'ns must be created t II . 
o a ow soclal 

change and progress to be achieyed for those within coloni 1 d' '. 
, a or ISCrtml11atory 

regimes. 

We muS't build our hopes for the future upon the est.abl' h t f . 
15 n1en 0 an lnter-

national criminal law s:upportt'd by an international cr'lm;nal' t t . '" . .. cour a exerClse 

jurisdiction over the ofiehder who violates World law, Progress towards 

this objective will npt be easy, ho\"ever .. it may well be ach'lev"d 'f tl . . 
, ," 1 lC .luns-

diction of the cO,~rt and the range of offenses it call tty are developed carefully 

and realistica!ly.;:;rerrorism and crimes agai nst humanity would be an ideal 

starting point. Toobe fully effective there sho\lld not be IIJ' us t cl 
. one gran . remotE' 

world court, but a whole aysten;l whereby the existing structures of national 
I' ... '1 

courts are. first, i~uithol"i:z~d and then gradually required, to implement, the 

c·, 48 
terms of supora"\Jlaq.!:m~llaw, as overriding any inconsistent national law. 1\ 

, (I 

It willbe the plaCEbo:! the international criminologist to work towards 
" 

the creation of supra-national reIpedies and sanctions to be applied by a 

World criminal court" Th~se must be worked out in a context presently 

alien to the n~t~onal cr~i'nOlogist for a& Schwarzenberger observed: "In_ 

ternationalsQc\efy still lacks any of the. conditions upon which the use of 
49 0 • 

criminal law degends ,. 1/ namely, the State achieving a monopoly on violence 

and the applic~tion oi$'Qnctions. cNewaanctions against the terrorist State 

as well as the terroriSt individual m\ist be developed. The criminologist 

is well placed to }>J;',ing together the disparate threads and playa vital role 

with the international lawyers in developing remedies to the problem of terrorism. 
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LEGAL AS}PECTS IOF AlEliUAL TERROllUSM: 
THE PIECEMEAL vs. THE COMlP'REHlENS]fVE APPROACH? 

By 
Claude Emmmnuelli 
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Legal ~spects of Aerial Terrorism: 

The Piecemealvs. The Comprehensive Approach? 

I. Introduction 
~ 

The question whether 'international terrorism should be dealth 

with from a comprehen!;llve or a piecemeal approach is a mind boggling 

issue; which has forsqme time now divided writers, just as it has 

divided mell'.bera of th~United Nations Ad Boc Committee on terror' II:,: lsm 

in 1973. 

Thi~ do~trinal conflict remains unanswered. This is true 

whether one takes a purely repressive approach and compares the 
1 

efforts of the League of Nations to those of the U. N. family or, on 

the contrary. whether one adopts a broader approach and combines 

repressive and preventive actions as the U. N. Sixth Committee at
:2 

tempted to do. 'Xhe j,nternational response to aerial terrorism sheds 

a new light on this conflict. Indeed, the action of the international 

conlmunity with respect to acts of unlawful interference with inter-

national civil avi.ation of£<ers a unique example of the successive appli-

cation of both doctrines to a special. category of acts of terrorism and; 

therefore. allo!"s a comparison b<etween their respective application. 

The international community has essentially chosen to deal with 

unlawful interlel'ence ~th civi; aviation from a repressive viewpoint 

and as an individq$l problem ti'eated itll'c!spohse to events. This 

attitude on the p~rt of the: ~nternational comm.unity with resp,~ct to 
o . . 

aerial tel."roriGm may b~ e~"plained by the. nature of the acts as well as 
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th · cons~'quences to the int~rnational ('community. Air transpor. elr . 3 

tation presents a special attraction for terrorists. Apart from' 

their spectacular effects and the fact that they afford,) at the 

same time, a means to strike and flee, acts of aeri.u terrorism 

have symbolic overtones in the sense that they are directed against 

emblems of wealth and power as well as agaitist emblems of our 

modern society. Moreover, &ir tra~sportation is an essential 

part of our modern international communications network. Acts 

of aerial terrorism affect th!? interdependence of states and the 

international community as a whole by disrupting, if not totally 

communication links among states. Conversely, the elimination of 

the causes of terzo-orism through internati'onal cooperation requires 

that the means of interstate contmunication be secured, Cons 

" the necessity of securing the safety of international civil aviation 

fq;r the sake of the international community as a whole has, from 

the beginning, appeared to be paramount. 

Nevertheless, it is not suggested heX'e that the attitude of the 

international community towards acts of unlawi'm interference with 

international civil aviation has reflected on the part of every State, 

thwarting a~l;"ial terrorism as the prQbll,~m of llha\i-en States tl 

,) --:---"~-'''''''~' ." "::'"~ 

axeadiness to adopt all necessary measures to eliminate these . 

In fact, no matter how successful the legal and technical mea •• res f· 
adopted at the national and international levels have been to curb I: 
acts of aerial terrorism, a' number of loophOle's remain in the I 
system. The piecemealappl'oach appea.rs to b~ insufficient in j 

""'-- l . 

can only be solved by means of a comp~~~'ensi~e approach. 

0, I '. 
Q, 

The failure of the efforts (1.:,0 deal with Jlterl' r' t h 
•. 0 IS avens" in 1973 

at Rome. seems to be in accord with the pre' f' 
\i '" . VIOUS allUre of the 

Sixth Committee in the ge~,eral area of terrorism, 

II. The Piecemeal Appl'oac:h to Aerial T ' errorIsm 

Unla,y.rfUl interference with civil aviation' t 
, . IS no a new pheno_ 

menon, as it is often believed. 9n the contr&ry the fhst recorded 

act of an unlawful seizure of aircraft goes back to 1930 h 
w en members 

of a revolutionary movement diverte'a a PerUvian a' I 4 
up ane. However, 

since 1930, the frequency and the nature of these acts as well as 

the motives behind them have radically changed I leading the 

international community to adopt the pragmatic appro h . 
, ac requIred 

5 
by the evolution of tllis changing phenomenon, 

Under the piec:emeal approach, the response of the inter

national community has been quite thorough. Most cases of un-

lawful interference w~th international civil aviation fall w'th' 
, . 1 In 

the pu~view of the ,three existing"conventions signed under the 

auspices of the International Civil Aviation Organh:ation (I. C. A. 0, ). 

" 
Yet, these Conventions are not foolproof and as the phel1tYrnenon of 

unlawful interie1.'ence with air transportation continues to evolve, 

anurnber of loopholes have be~ome evidffnt in the positive law of 
u 

aerial terrorism, 

A. The'Successful Results of the Piecemeal Approach 

The respons~ of the international community to unlawful in-

tel'ierellce with international civil aviation corresponded to the 

wave of diveraion of al:rcr.a.ft. mainly of U. S. reghtration. to Cuba. 
r;:.---:!/ 
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h t S then caUed "highJ'ackingTl 0", The first provisions on w a, W"2. " .. 

k 
. 'k' 11 are to be found in article 11 of the Convention on 

"s YJac lng 

"f d Other A,cts Cori'lmitteC! on Board Aircraft. signed in 0,; ences an ' ,) 6 " . 

Tokoyo in 1963, The provisions of this article are r:strict~d to the 

t ' ' f regal'nl'ng' controlover;ithe diverted airplane. the re-ques Ion 0 'J, ' 
,,~) ,. 

sumption of the interruptecl journey of :he passe'.)g~rs and crew, 
!} r) 

and the return of the aircraft to the ~ersonsentitled to possession, 

~1 
I 
t - t 
1 

oj 
f 

, ,I 
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"I di 
As the menace of air terrorism increased, this first step was follow~1 

'7 I 
by the adoption of The Hague Convention on Hija~king of 1970 and f 

,,~ 

the Convention for the SupPt"ession of Unlawful Acts Against the 
(;:, 8 

Safety of Civil Aviation s~ftned in Mont'rea,l in 1971. These con-

c' 

ventions define act~ of unlawful interference with international civil 
, :::. ,-' 0 

aviation as those whicli are covered by a prit-..ciple of quasi-universal 

, II ~ 

W 
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, " f - i 
'," f ; 
,~ 

[ 
[ 

I 
jurisdiction and, create ,an obligation for mem~er States to extradite, :,' E 

~ 
] the offender or submit his case to their authorities for the purpose 

of extradition. 

1. The obligations of member States vis -a-vis, the victims of acts 

of unlawful interfer'ence with internationalcivU aviation. 

~ 

~ 
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11 

,~ 

" ~ 
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These obli~~tions are included in the thl'ee existing conventions 
':"0-: 

on unlawful interfeI\~nce with international civil aviation in the 

I 
i 

" ~! 
form of standard pJf'6visions which we:re adQ:pteil 

'"" ",I' '~, J 

Convention and ~ffengthened in the two subsec.luent agreements. 
{j -

le Tokyo 

Basically, under these standard provisionsl contracting 

States must take 11,11 practicable meaaurea to prevent the occur-

rence of acts of violence against civil avia.tion as c,lefined by 
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9 

the Montreal agreement. In cases of unlawful seiZure of aircraft, 

they must take all,;appropriate measures to t " res ore control of the 

captured atrcraf~ to its lawf-ul commander or t ,., . . lO~ 0 p-eserve hIS con-

trol of the aircraft. ' In the case of the unlawful seizure of an air-
11 ~ 'J 

plane, or del~y or.interruption of" a flight due to act f' 1 12 
"~I • 0" s 0 VIO ence, 

cr;mtr.acting States, in which terdtory the aircraft or its pa ssengers 

and crew ~Ire present, must 'Ifacilitate the continuation of the journey 
13 

of the passengers ana crew aa soon as practicable. II They must also 

"without delay return the aircraft and its cargo to th " 14' e persons lawfully 

entitled to possession. It In this respect, it must be noted that the 

Hague ,and Montrealagree,ments extent the obligation in the Tokyo 

Convention to, Stat~~other than the landing State and thus covel' sit

uations whtarein the pl~e, pass'~nger8 and crew are taken outside 

the territol'Y of the State of landing. 

2. The r~cogn!tion of acts of unlawful in~~rference with international 

civil aviation as an international offense. 

Wh~reaa article\Jl of the 'tokyo Convention was merely directed 

toward the remedial solutions to acts of unlawful interference with 

air transportation, the Hague and Montre,al agreements have approached 
, ' 

this question from a repr~l3aive viewpoint and have made these acts 
, ' , 

an i~ternational c.rime. 

'l"he cc;m::ibined pro,visions of the Hague and Montreal Conventions 

deime the different -acta o~. the general offense of unlawful interference 

with inter,nationa.! civil aviation. 
\~\ 

(1) Any-lnwf~ ,~eio1,1l'e or eJeerciae of control of an aircraft 
,- {) 

in flight by a pe~so.n on ooard by means of force. threat thereof or 
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15 
"any form of intimid~tion; or 

" 

(2) Any acts of violence against a person on ~oard an 
~ \) 

aircraft in flight; destruction of. or damage to ~n aircr!3;ft in service; . 

~abotage 61 an aircraft inservi~e; d~structiot1 ?f", 0: dama:ge to air 
c, I" "', 

navigation facilities' or i~ter£'erence With th~r ~peration; CQll:l!nttnican( 
<...q, 

{I (I' 

bf fa1s,e i;Uormation which,is likely to endanger the safety of aircraft 
16 

in flight; or 
17 

(3) Any attempt to commit any of the aforementioned aets; or 

" '. 18 
(4) Axyj1complicity wi~ anyone committing these acts. 

The ~ternationa! element of the offense' is cleari;' enunc~ated in 

the provisions of the conventions dealing 'wi~ the scope 9f their 

It is emphasized that the Conventions apply only if the place of L"l'~'UII"'" 
19 

or of actual (or intended) landing is situated outside the territory of . 
20 c 

State of registration, or if the offehder i~ found in the territory of a 
21 

State other than the State of registration, or. if the offense is c 

in the territory of a State other than the State or registratipn of the 
22 

craft. 

Under the Hague and Montreal Conventiona, 

further undertake to adopt the necessary mea!3ures ~!) order to 

their legal jurisdiction over acto of unlawful interference with 

civil aviation, This duty must be complied with a.;:cording to a 

of jur5.sdicti~na1 prinoiples, the application of whi~h amounts to the 

establishment of a quasi-universal jurisdiction over acts of aerial 
.. ' ~~\ 

terrorism. In addition to the traditional territorial and national juris· 

diction of States of first landing, of State.a in which, tl1e lessee has its 

prinCipal place of business or p~rmanent residence in the case of an. 

,. 

127 

aircraft leased without crew, and of Sta~es where the alleged offender 
23 

is present. 

i) 
Moreover, at:cording to article 4, of the Hague Convention and 

article 3 of the ~ontreal Convention, contracting States must make 

the offense ,of Unlawful interference with international civil aviation 

punishable by severe penalties, "the adoption and application of which 

are left to the individualmetnber States. 

Both Conventions contain provisions based on the principle ~ 

dedare aut judicnre. According to these provisions, contracting States "' . 

have an obliga?on either to extradite the alleged offender found in 

their territory or' to ,submit hit! case ot their competent authorities 
c. 24 

for the purl'ose of pros~cution. 
\l 

With respect to elttradiQ,on, both Conventions emphasize that the 

-offense of Wuawful interierence with international civil aviation must 

be deemed to be included, as e'ttraditable offenses in any existing 
",,"; . 

treaty be~weran contract;.ng States and must be included in every 
25 

future e.x.tradition tl'eaty between these States. Also, contracting 
Co 

"';:;' '.' ,.S') 

St?t~~ whi~h do not make e'ttradition conditional on the existence of 
_ - C c, . 

a treaty shall recognise acts c!If unlawful interferenc.e against air trans-
, . 26 

porta-tion a8.,~draditabl~ offenses between themselves. 
~ 

With respect to prooecution, both Convention.s specify that 
o 

Casen of unlawful interference with international civil aviation 
, ,:,', 

muatbe submitted to pr,ooecu.«on without exception and wherever 

the offense wali~committed. Furthermore, tlre authorities in charge 

of pro~~ei1ting the ;:lUeged "offender must handle the case in the same 
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r as l'n the case of any ordinary offense of a serious nature manne '" '" , 
27 ,.' " 

under the law of that State. However, it-is clear that proseCU~!>n 

is !Jot mandatory and that there are no principles that regulate the 
D 

question of concurrent jurisqiction in the case where more than 

one State requests the extra.ditj,an of the offender. 
!~ 

B. The Loopholes Resulting!rom the Piecemeal 

A number of criticisms need to be ad~ressedto the Hague and 

Montreal Conventions with respect to gaps in their scope of - ........ w,~ •• vu 

as well as to weaknesses in their liIystem of sanctions~ 
:) :; 

1. Gaps within the scope of applicalion oft'heConvention. 

For the purposes of their apPlication,) the" Hague and Montreal 

Conventions consider an ,aircraft to be in flight from the moment when 

, ,(;; 

all its "external doors are closed .fol1o~ing embarkation until the , 
c , 28 '~' , 

, f.:so b k ti ' Therefore, j,~ moment when any such door is open' 0,1' \.I1Sem a.r a on., I 

it is clear that any act of violence against a person on board an 

aircraft committed beiore or after the aircraft is "in fli~ht". i. i 
the sense of the conventions, does not fall "Wi~n the purview of their,' 

provisions, Nei.ther convention app,lies to aircraft used in military, 
29 00 

customs or police services, therefore, leaving outside the realm 

of their, application acts of ll,nlawful interfel;"ence committed by 
30 

warplanes against civil aviation, I 
With regard to the Montreal Conventiolltthe definition of acts·: 

of violence against civil aviation Qoel;t not' i~clude attacks ag~inst 
31 

persons within the premises of an airpo~t. Furthermore, the 

Montreal Convention, by virtue of the definiti<m of an atrcraft "in 
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32 
aarviceu " does not apply to acts committed before the beginning of 

the pr~£1ight prepa.:t'atlon nor to acts committed after a period of 24 

hours £011 owi ng any landing. The definition of unlawful seizure of 

aircraft doea not include acts of diversion committed by another 

plane. This is eopecially unfortunate since article 15 of the Con-
33 

venti on on the High Seas regal:'ding air piracy does not cover these 

acts, eithel:'b FfnallY, the Montreal Convention does not apply to 

navigation facilities which are not used in international air navi-
34< 

gaUon. 

2. WeaItness rega.rding the system fJf sanctions: aut dedere aut 

pUXlire? 

The weakness in the filystem of sancti,ons under thr,) Conventions 

~esulte, in a.laJ.'ge partJ from the provisions on extradition, For 

Stat~8 which ?lake e,r::tradition cronditional en the eXiste.llce of a treaty, 

the Convention is not automatically the. legal bal::in for extradition, . . . 35 

Rat4er, the appliclSl.tion ot the Convention is optional, and e:ta -

clition io subject to the domestic la~ of the requested State, which 

, • th b . f ti arty or on political may re£useextraditlonon e a918 0 na on 1 

37 c , u 

grotmds. Furthermore. the Conventions do not proVlde for the 

, , , d l' g with extradition reestabliobment of a system ofprlorlty 10 ea 10 
,'-.j' 

, th "d d' arity in domestic laws que'l3to. This is exa.cerbated by e Wl e lSp 

f c.1 • t ference with interdealing with e~ttradition and with unlaw UJ. In er 
38 

th ' It is apparent national civil aviation. The weakness at resu s . . 

" . t d't' n from States having in the case of concurrent req~estGof ex ra .1 10 

Q "1:'0'" humanitarian a,.s well as political jUl'iac1ietion oVar the offense. ,s: "" 
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reasons. the requested State may be reluctant to eJ[t;radite an 

offender to the l"equesting State which is likely to treat the offense 

in the harshest ma~er. Rather, the State might choose to pro-

secute the offender itself or to extradite the offender to another 

requesting State where he may receive only a toke,fl sanction. The 

effect is to defeat the purpose of creating a repressive system with 

respect to. aerial terrorism, for the idea is not to apply just any 

sanction to this phenomenon, but one whi,ch will eliminate it. 

Finally, the principle of universal jurisdiction does not 
39 

apply to a number of acts i. e., the destl'uctionof air facilities 

and the communication of false information likely to endanger the 

safety to civil aviation. This appears to be another serious limit-
v 

ation to an effective system of sanctions. 

The lack of a mandatory system of prosecution with respect 

to aerial t~rrorism must be emphasized. Despite the repeated 
40 

efforts of some delegations during the Hague and Montreai 

Conferences. the existing texts on aerial terrori~Jll do" not re-

cognize a system of mandatory prosecution in caSes of deni,al 

of extradition requests. On the contrary, the State authQritiea 

in ~harge of handling the prosecution may well decide that, according 

to their domestic law, the alleged Qf!endershould not be prosecuted 

at all. In this respect~ the obligation to treat the offense as an 

ordinary one of a serious nature under the law of the prosecuting 

State does not prevent that State from taking into account the 

political motiviations behind the act tOl' :the p~poEle of prosecution, 

I 

I 

I 
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in accordance with the 'domestic law and practice of the state. 

Therefor~, the formula aut declere aut punire, which is appiicd 

by many writers to the system of sanctions establisht'd und{'r 

the Hague and Montreal Conventio~s, is not a correct i nterprc-

tation on ;ihe postiv~ law on the subject. 

Finally.. in view of the progressive adoption of international 

agreements on aerial terrorism and of the domestic implementation 

of their provisions, it bacarne apparent to som(> members of the 

international community that the pieces of the l(,~:u puzzle had 

been gathered together and that the next step was to put them 

together. The mo\-e towards unification of responses to unlawful 

interference against international civil aviation was started. For 

some time, the comprehensive approach was to predominate over 

the piecemeal approach. 

n. The Comprehensive Approach 

This approach has been adopted by the international ~ommun-

ity wit" respect to the unification of safety standards at airports 

and in the area of sanctions against "haven States II. 

A. The Comprehensive Approach and the Unification 
of Safety Standards at Airports 

Since the early days of hijacking, gover-nments as well as 
o 

airport authorities and air carriers have endeavored to develop 

technical solutions to unlawful interference with international 
41 

civil aviation. However, the difficulties relating to the thorough 

application of these preventive measures have hampered their 
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efficacy. Adding to these shortcomings, there has been a growin 
" g 

sophistication of the method used by air terror~sts t th o wart pre': 

boarding measures of control. An improvement of the coordination 

of responsibil~ties for security control at airports between States 

as well as tlJ.e idoption of a unified system of safety 
, 0 measures at 

airports and on board air~l2anes by means of an international agree

ment was then advocated. 

The initiative to im:erove the efficiencyo£ technical solutions 

was eventually taken by the I, C. A, O. Committee on the Unlawful 

Interference against International Civil Aviation. This body has 

recommended the adoption of a number of safety measures which 
" 

have since :;en incorporated"in existing Annexes to the Chicago 

Convention as well, as in a new Annex 17, entitled "Security - Safe

guarding International Civil Aviation against,Acts of Unlawful 

Interference. II Annex 17 mainly provides a ba~is for cooperation 

.11 
'f 

betweeriauthorities responsibl~e for the adoption of se'ci'urity measures 
'. 44 ' 

at airports at.the domestic level as well as at the international level. 

According to the consti~.tionz.J. provisions regulating the quasi

legislative powers of I C A 0 th . . . . , ese measures, adopted by the 

Council o.rthe 0 ' . t' -!e'.' rgamza lon,~apply to member States which do not 
45 ' 

express their. opposition thereto Unf' ,. ' ,ortunately. the international 

community has not expre d "1 "" , sse a SImI ar readiness to cooperate 

in respect of the adoption of measu-es 
, , L of concerted action against 

States sheltering 'P' h . ," ersons w 0 endanger the safety O{civilaviation. 

B. The Comprehensive Approach with Respect 
to Co~cel'ted Action·: 

"The success of any international agreement depends largely 

\) 

, 0 
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on its widesp~:ead application by men'\bers of the international 

community. This,is especially true in the area of aeriaL ter1'ori sm 

where offenders are in most cases able to escape to a Stall' otl11'r 

than the one affected by their action and pl'e!erabl y a State supporting 

their cause. 

In this respect. 'a. number of States which have acquirE.'d the rE'putation 

of Iltel'rorist havens II have not become parties to the Hague and Montreal 
46 47 

Conve~tions and only one of them 1s a party to the Tokyo Convention, 

With respect to the question of exh'adition or prosecution of offenders, 

the gap created by the lack of universal acceptance is only felt in thE.' 

case of politically motivated acts of unlawful interfe1'E.'nce with inte1'-
(; 

national civil aviation. Long before these treaties were adoptE'd, it 

was standard 0internati,pnal practice to send commQn criminals b!:ck 
48 

to the country of natiollality of the seized aircraft. However. in other 

areas the lack o(unlversal acceptance of the treaties creates problE.'ms 

irrespective of the motives of the offenders. For example. with 

respect to the return of theai:rcraft, passengers and property on 

board, there have been several inst~nces of delay in the resumption 

of the journey of the, passengers and crew and many cases of confis-

cation of the diverted aJr,craft''''along with the property on board. 

This has happened even when the offender was deported. 

In light of the encouragement givento acts of interference with 

(1 (~ 

international air transportation by the existence of "hijaclc havens II 

the UniteQ Sf~tes an\;l Canada proposed at the seventeenth session of 
" 

the r. C. A. O. Aa,sembly in 19701 that measures of c.once rted action 
'I 
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against States which r.efu$e: to comply with existing conventions 
49 n . 

,"f 

he adopted. T.~e8e effortis were spurred by. the well known events 
0-

of September 1970 during. which several hundred.s of passengers 

were kept hostages for 8ever~,~ gays and four aircraft were destroyed 

in the Middle East. The 1.~. A. O.;e.~or8ed the idea of concerted 

action in October 1970 and for,~he following three yea:l;."S a number 

oi proposals were envisaged within the framework of~thi.s organi-

zation. Nevertheless, the leglil and political obstacles raised 
o 

by a number of delegations pre~nted the adoption of a system of 
. 50 

concerted action in R.ome i.n 19·7 S. C\ 

, c., 
1. The varioJus approaches to cor-Alerted action. 

Basically, three major approache!3 were taken with a view 

to securing the enforcement of positive law in respect of unlawful 

interference against international civil aviation:' They were: (1) 

the bilateral, (2) the multilateral and, (3) the concerted action and 

amendment to the Chicago'Convention~ . 

The bilateral approach waG propol?ed by Canada in 1970 and 
""n 

provided for a special clause to b~inserted in bilateral air transport 

" 
agr.eements. This clause would allow one party to suspend itr. air 

services with another party fot' non,.c9nlpliance 'With the" existing 
,~ ., -: C> 

" II 

conventions. This approad~ was ab~~l;~hl!~~ed ih:1971 in favor of a 

multilateral approach. ,i 

An application of the multilateral approach was proposed 
• ~j n G 

initially by the United States alone anc1 then tiy the U;u.ted ~tates 

and Canada jointly. The U.S. ~Canadian dDaft "proPQsed that .following 

an act of unlawful interference with civjl aviation, any S....tate. having 
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. s to· believe that the State of landing Or the State where the reason . , . 

alleged offender happene~to be Were in violation of the eXisting con-

t · "'ould convene a conlnlission to exan1ine the circumstances ven lons, ". .• 

of the case. 

Upon d~fermination of the violation by the defaulting State. the 

. "l· nterested Stateg ll involved in ail' services with the d£'faulting vanoUs 

State would meet and deoid e on coricerted action, including the sus-

. £ a; r services to and from the defaulting StatE' as well as penSlon 0 ~ 

!lother measures to preserve and promote the safety and security of 

~ 

1 . '1 il ·t·' II internationaclVl ana lon. 

A different version of this multilateral approach was sponsored 

by Scandinavian co~ntries: Under the so-called IINordic proposal. II 

the interested St~te couId csil upon the I. C, A. O. Council ,to deal 

with the all~ged v~olatio~. Upon satisfaction that the complaint was 

well-founded. the Council could recommend chat the defaulting State 

"take approp~iate measllres to remedy the situation. II In case of 

non-compli-~nc~ with the Council recommendations, the Secretary 

f! C A 0 "pon re;;:;uest of an "interested State, " could General 0 • • • • i ... • 

! (j j l."L. e mO ember States which would authorize convene a con erance OJ; .I.U • 

.• t remedy the situation. the adoption of approprlat~ measures 0 

". . d ndment to the Chicago 'the proposal of concerted achon an ame 

Convention was mainly put forward by the 'United Kingdom and Switzer-

'. •• JL Ch' go Convention of the land. It provided for the h'U~erhon Inl')~le lca 
, ,,/ 

'. '. . d rning the offense of ,_ articles of the Hague and Montreal Convenhons e 1 
,~-: 

. '1 • 'I . ation as well as the unlawful interfel"ence ,:with internatiol1-a C1Vl aVl 

. fl' ht Sanctions for non-ob1iga~ons of State$ vwarQs interrupted 19 s, 
o 

I'. 
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cC:omplinnce with these provisions in~h:.\ded 
'" suspension of th 

G e 

Over ,,:,flightof defaulting States and sUS"')ension of th' , 
r ell'l'lghtto 

in the I. C. A. O. Assembly. A . ti 
V'n"la '" on of ' this proposal was 

duced by France. 
The advantag~ of this ~\p~roach was that it 

bind. if adopted. all partie~; to the Chicago C onV"ent' t 
c 10ho the 

sanction of being excluded from member h' . 
. S Ip 1n case of rejection 

adopted amendment. RoweV"er th 
" , el-e were many political and 

obstacles to this prqp. osal, 11 L . 
as we as l:Q the other alternatives, 

as a consequence they failed. 

2. The legal hurdles attach~d to concerted action, 

"Two major legal issues were discusse+ withl'n th t 
,~;,. . e con ext 

concerted action. 

First, the competent;::e of I. C. A. O. 
to adopt sanctions was 

question~cl. A number of States led by the U. S. S. R. felt that the 

application of sanctions to States was wi.thin th 1'" e exc USlve Jurl 

of the United Nations Secu 'ty C ' ' 5t 
rl onncl!. J.nothis respect, article 

of the Charter provi'<:l . 
. es as a sanction the complete or partial 

ruption f ' .' 
. 0 aIr a::ld other means of cominunications. Iiowever, 

repeated c"'ondemnatio b th . (i , 

ns y e Umted Nati~nsof acts of unlawful 

interferen'th . C· 
Ce Wl Internationalcivil aviation, combined with the 

delegation of the problem to the 1. C. A. O •. 
. seemed to support the 

i'dea that the latter b d h . , . •. 0.52 
(I' 0 Y ad JUrlSdlct:u>n to ~dopt sanctions, 
I: -..; 

~econdly) the question whether~ (, 
. sanctions could be applied 

to third parties . 
was ralsed with ~espect to the multilateral approaill. 

since article 34 of the V·. . 
i lenIla Conventlon on theLa.w of Treaties 

" 

_ 13'1 

clea:r1y states that no obligations or rights cari be created for a 

third party. by a trVeaty without the consent of that third party, The 

pr9ponents of the ad.option of a new agreement' on concerted 

action seemed to have newed the provisions of the existing con-

ventions on aeri~l terrorism as a mere codification of customary 

principles of international law. Among these principles. the 

fundamental right of jus communications equId be taken against 

defaulting States for nolationOl universal principles of international 

law rather than of conventio.nal principles limited in their application. 

Other legal i'ssues were raised with respect to the compatibility 

of sanctions with the Chicago Convention and the International Air 
54 

Services Transit Agreement, the compatibility of new sanctions 

and the provisions on dispute in the Tokyo, Hague and Montreal Con-

ventions, and t~e compatibility of sanctions with the rights and 

duties of States under the law of war etc. 

Howev.er t strong the legal difficulties happened to be. they 

could have been oyercome if there had been unanimity on the ne-

cessity to adopt measures of concerted action. The absence of 

su~h un~n,imity was reflected during the joint meeting of the 

I. C. A. O. Assembly and at the International Conference on Air 

Law held in Rome in 1973. The draft protocol of amendment to 
\ 

the Ch~cago ConV"ention put forward before the Assembly as well 

rtf ere all defeated as the various l?roposals before the Co erence w 

during theil" joint meethl,g. 
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IV. Conclusi~ns 

" In the finaJ; analysis, the piecemeal approach to sooial 

."" , 'lj,' " 

terro.rism is responsible for two major achievements, The first 
I! 

is the clear enunciation and wide recognition of the principles 

regarding the continuatio~ of the interrupted journey of the pas. 

sengers and CTew, and the return of the aircraft and its cargo 

to.the persons entit+ed to pos'session. It is suggested that these 

prim;iples, because of their universal application have become 

part of cutomary international law binding on aU States and per . 
.-) 

hap~ even part '~f the jus cogens. The second achievement is 

the adoption of the principle aut dedere aut judicare along with 

Jhe application of the concept of universal jurisdiction to acts 

of aerial terrorism, which constitutes an important step towards 

the prevention and sanction of acts of aerial terrorism. In this 

respect, it must be emphasi2:ed that the principles developed 
'" 

with respect to the handling of perpetrators of acts of unlawful 

interference with international civil aviation have been extended 
55 

.-

to the protection of diplomats against ~c;:ts of terrorism. The 

terrorism, have comp'leted the piecemeal approach adopted at 

the multinational level and have greatly reduced the rate of 

,uccessful act~ of uplawful interference with international civil ! 
aviation. In this connection, the adoption of Annex J.7 by the 

-? 

\)' 

I. C, A. 0, Council in respect of the unification of security measurll 
is an indi'cation that the international community is slowlymoving~ t 

(j 

o 

.~ 

,0., .' . ' 
... ~ I 

139 

tow-ardsa comprehensive apprQach to air tel' ' 
rOl'lsm, at least at 

the technical level. 
,) 

On the other hand, the temporary faHurl' of th ' 
e comprehe-ns lve 

approach to unlawful interfe;ence with internation 1 .' '1 ' , 
\ a elVl aVIatIon 

in the area of concerted action must be attributed . , . ' pl'lmar 11 y to 

the .... eluctance6h the part of most States to restri t th ' , 
c ell' sOVereIgn 

discretion Over political acts in a highly divided wo ld I h' . r . n t 1S 

respectf it must be remembered that the provisions on t d't' ex ra 1 1011 

and prosecution of offenders under the Hague and Mon·t· 1 C . . lea 011-

ventiol1.safford to member States a certain degree of discretion 
" 

bl the handling of terrorist acts base,a on political motivations, 

The efforts to bring about an agreement on concerted action h 
o a~ 

ignored the compromises achieved by the previous conventions 

with respect topolitic:il motives and have attempted to leapfrog 

the problems leit by these compromises. Hence, the failure of 
.' .. -::-"> 

the comprehensive appl;'oach can also be attributed to the timing 

of this approach~ This is reflected in the negative reaction of 

the world public opinion to the strikes organized by the International 

Federation of Airline Pilots Association to emphasize the need for 
56 

concerted actionagainat llhijack havensll as well as in the failure 

of the U. N. Ad Hoc Committee on terrorism. 

These comments are not meant to emphasize the superiority 

of one approach"over the Qthel;' nor to suggest that problems of 

terrorism should be eltcluaively dealt with from the viewpoint of 

a piecemeal approa.ch. However, they do suggest that the 1:oasic 

o 
o 

.il 
) 

" " , 

a>." • 

, 0 t 

:",,:-

q. 



,9 

0 

','\:' 
,0 

" 

, . , 

I 
, ~ , 

i 
i 

.' 

01 

"'U! 

; 
G J 

'" 

) 

: 

" 

" '0 
" 

o 

~ 
0 

0 (l 

b; 

140 

obstacles to a comprehensive approach .should be solved at the 
'. , ~ 

piecemeal level before attempting ~urther in~egration. Furtherrno/ 

" 

no worldwide solution to the problem on unlawful interference again'~ 

international civil aviation can be reached until States reaiize the f 
a 

importance of international communications for .. the inter'national I 
community and agree to free this fundamental channel from political •. :{.: ...• '. 

struggles. 

In the short run, one can only reiterate the view that aU 

..:1.' c;'[ 

II 
States should endeavour to ratify or accede to the ToIcyo, Hague 

57 -

and Montreal Conventions. Moreover I' between the lenient and 

the harsh approac:hes offered by the Hague and Mont~eal Conventiom: . j 
Stcftes should adopt fueattitude besltn\~tUh:tsedretO.spPe.rcott.eecftfothr:"saShfeotulYd :.': .•. ,1 .•• 
of international communi,~ations... ""! t 
be devoted to fill the gaps left in the scope of these conventions. . I 
Efforts should also be devoted to the adoption of a system ofl 

58 t 
priorities in extradition ~;ses along with a program of unification '.I~";' 

of domestic legislations, It is also believed, that States should 
" 

continue to work within the .re~lm of I. f . .A~'O. on ~h~ a~.f(i?tion of' f 

concerted ·action. At the .am~ time, the •• Slates Sh;J1 be 

prepared to take unUater,?-1 action against "terrorist havens", if 

such action is requi.red. and with re.spect to violations of widely 
II 

recognized principles, such as those regarding the fate of 
60 

passengers and crew. Their unilateral action will hopefully 

Bet a precedent fol1~weQ by other States and might in time open 

the r,?ad to a wOJ;')ldwide agreement 0'0 acor.nprehensive app,roach 
" '0 (l 

t 
I 
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to aerialterrol'~sm. 
0, 

Until suchan ideal time is :r;~.ached'the passengers, "patlvres 

" 
homm~s"assirs,a la place des anges ll

, will, it is feared. keep won-

dering with aO:X,iety: llCombien d 'hommes encore s' entretUl'!11t 
61 
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(45) Chisago Conv:ention, arts. ~:8 and 90. " : ~ 

. ·f 

(48) Emanuelli, supra 'nOte 4, at 47. I :1 
(49) F!tzgeralq, Concerte. Acnon Against States Found in D,fallil 'I 
o~ Then International Obligations in Reapeltt of Uniawfullnterieren! : I. 
Wlth International Civil Aviation, 1972 Can., Y* B, Int'l L~ 261 U97ZJ ~ ~ 

I 

(47) Libya 

(46) Algeria, Cuba~ Libya, Syria 
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(50) Id.; EmanuelliJ supra note 4 at 118; Evans, supra note 5 at 
667, McWhinney. supra note 41, at 309. 

(51) l'he U.S. S. R. was urging the adoption of a protocol to amend 
the Hague and Montreal Conventions and providing for the compulsory 
extradition of offenders. 

(52) See EmanueUi, supra note 3 at 94. 

(53)1) Vi~nna Con¥,ention on the Law of Treaties. opened for signature 
May 23, 1969. U. N. Doc. A/CONF. 39/27 (1969) in 8 Int'l Legal 
Material s 679 (1969). 

(54) International Air Services Agreement, signed at Chicago December 
7, 1944, 59 Stat. 1963, E. A. S. No. 487, 84 U. N. T. S. 389. 

(55) See Lee, The Development of the Convention on the Protection 
of Diplomats: Behind the Scenes (1974) Can. Council on Int'l L. Proc. 

153. 
o 

(56) See
1 

Emanuelli, supra note 4. at 105. 

(57) As of January 1, 1975. 74 States were parties to the Tokyo Con
vention, 71 States were parties to the Hague Convention, and 59 States 
we}'e parties fo the Montreal Convention, U. S. Dept. of State, TreaHes 

in ~Force 324-25 (1975). 

;::', 

(58) 'rheobvious priority seems to be in favor of the State of registration 
of the air,craft and the state of the territory where air facilities are being 

attacked. 

(59) Another possibility is to guarantee the same treatment as applied 
to nationals charged by the prosecuting State with the same offense. 

(( 

(60) See .Antihijacking Act of 1974, 49 U. S. C. A. § § 1301, 1514-15 

(1974)~ Evans'; $upra note 5 at 670. 
o 

(61) Rene de Obaldia, Priel;"e qui monte aux levres d 'un jeune homme 
croyant, volant en avion a h'l;lit mille metres d 'altitude, quoted in the 
Pontavice, La Piraterie Ae;rienne: Notion et Effets 1960 Revue General 
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Internat 1 (I~.!_J'ertorism ;tnd th~~'vl.' lopmf'nt 

lIBut as It is nof usunl for one st'ltc to allow th.:: arnll'd 
forces of anOlht't' to etltl'r her tt'rrH~'T'h's \;nOH th£' prl'text 
of inflictin1; tlunislllllcnt ujl.:>n an off/('n<Il'f, it i:; ne('~'l>Silr\' 
thllt the pOwer, in whose kim~doln .1" ,oUc·ndl'r r"l'iul'S, sholllJ 
upon 'c"mplai,nr of the .lr.t~ri«:vt!d part'if_ (·ith('!" punish him 
hims~lf, or "d('livt:'t' him to tllc di~eltNion of tlt,"t Pilrty. 
Innumcrnhlc instilnCt'$ of such dd'l1l1;J.n~il' tl' dt'llwr lip ofrcndt·rs 
oc(,ur ~bot;iI illSncrt'd and pr(\r~ll\' h,i:>t'l)lt'y.... ,\ 11 tllt'sO 
instllnccs ''lI"C to bl.' undcl'stc-nd n(ltas Str1C't ly hindini! a 
Prince a Pl.!ol~lc (11' s(wcrd~n to thti' ':1I:tlfal 5urn·nJl'r of the 
offender,c;, but dllowin?, tbem tilt' •• 1~,e!"l1ntiv ... ef eitlll'l" 
puniFhing or delivcring them up." , 

GrotillS! lI'rh(l Right!; of \,',tr ar,J Pe<lce" 
Chaptl!r XX1. 

, fintroduction. 

,:;:::, 

~ , , A pana} code to bc'of practical vaLue must ha\'!) effcctive 
I trl 
, qnachinery by !.'hich anallc8cd offender is tried nnd, if &~i Ity, punished. 

,~ 

-' ;lihilst the legal probl('t;ls involvcd in bUlh t.he \."nc.:pt of illt()rr.~ticn.11 
. t, 
,.jerrorism and in effective </rrangcrncnts to combat it ar!.' ('omple>., h:.sic 
\l't , '0 the topic is the provision of effective cnfor~cmcnt procedures. 

p'ifficultics lI.i se in this connectivn fi rst ly ,pc('nus(' of the "po I it i ('a 1" 

,,'I,ature of mllny acts ~f~ terrorism and secondl)~ bcc;use n;.my :crrorists 

, lecome fugitives. A terrorist who is not a fugitive "ffend,-r cnn be made 

.' imenablG' ,to the laws of the ,state ill whi ell the offence occurrC'd. A 
J 
terrorist Who escapes from the State in which the offellce' occllrred nnd :f 

;~rho is \'lot a fugitive "political" offender can be mnde subject to the 

'J;d" ButafuI'ilivetHrorist , r lnary wcl,~-eSl:abJishC'9 ~~hadition procedures. ,; '" . 

::rho claims that his acts were poli.tical1y Ji1Iotivatcu ri1i~cs issues which ran 

. fe both political as wen ('IS "lQgal. 

"i . { 
" 

:!,' '. 'I 
" 

I 
t 

"f 
, f 
'J 

! 
" ! 

/1 
~ 

o 

,. 

~, ..... ", ...... - .. -.,..... ... 

,! " 

p 

c •• ' 

'0 

o , 
" 

'I 
(J 

\' .. 
!;'I?"o '(.I' 

.. "~ . 



f) 

o 

b ' 

, 
" 

1-· 

, .. 

, i 

I" 

150 

An international legal conference of this kind is not the 

forum in which to '~iscuss the politic~l problems which the subject of 

international terrorl'sm ral·ses. "Th • ,,' !I e eXlst(!nCe of such problems 

should not, howeVer, inhibit an examination OL the lenal .. aspects of the 

subject. Indeed, they should help to stimulate such an examination. 

For a study of the legal problems involved may well help in 

demonstrating ways of dealing wi th them which arc note merely legally 

feasible but which may be also, politically acceptable, It is in this 

belief that a study is here underd~~en of one pardculal' aspect of 

arrangements to prevent international terro~ism, name~ effective 

measures to ensure the trial of personsaccu:::ed of terrorist acts. 

Such a study can b'est cor.;mencc with an examination of action 

taken on a world wide basis in the field of international cp-operation 

to deal with internationally defin~d offences, and can best proceed

cOronologicall¥. 

Development by International Convention. 

c' 
The first relevant Conventl'on "lS' the 1 948 Convention on 

r;he Prevention and Punishment of the Crime of Genocide (The IICenocide 

Convention") F • • '. or a solutlon to the problem posed by the {ugitive 

offender, reliance was placed mainly on extradition. The Convention 

provided th t th ~ a e competent tribunal pf the State in the territory 

of which the act was committ q" 1 " e wou d have Junsd,ic.tion to trY the 

offender (Article 6) B th ' G II • y e same Article it was provided that ttlal 

II, Th, Co.".rlo. mad' no P, •• i'::: fo' jud,M,Uo. '0 P'O'''"'' 

I 
to be given to a Stat(' in which the offcndl'r mi r.ht he- appn,l\t'ndt'd, but 

, • instead clldc;wourcd to hetli tal!! e~tradition procedures by providing that I "~"dd' .ad th' oth" nets ,numho,..,d in Artid,.11 'holl .b' b, 

:1 considered as political crimes tor the purpose of extradition." 

Furthermore,' th(' Contracting States plt'dged thcms(.')vcs in \Such cases to 

grant ('xlradition "in a~cordancc with their laws and trealies in force". 

.. Thi; mt'thod was desir-ned, to fad Ii t.lt~ ext radit ion by sped fi ":.1,11), 

'1 

e~cluding the offence referred to in lhe Convention ftt.'m thl:' c(ltegory of 

IIpolitical offences"" It bas not been adopted i~ later Convcntion~. 

Nor has any later Convention rc.ferred to the possible jurisdiC'tion of 

an intr.rnational:'i!nal tribunal .. a tacit but eloc;ucnt recognition of 

the failure of the intt'rnational communi tyto establ i sh one. 

'" , On the 12th August. 1949, there were sign~d at Geneva four 

Conventions relative to the amcHoration of the conditions of wounded 

and sick in armed forces in the' field; the amelioration of the 

condition of wounded sick and shipwrecked m('lUbers o~ armed forces at sea; 

the treatment of prisoners of war; and the prott'ction of civi 1ian perso'lS 

in time of war (The "19~9'Gcncva Conventions"). A new formulation of a 

solution for bringi.ng a llcged offenders to tria 1 was mad('. 
Each of. the 

Conventions contained a provision which required the 1!igh Contracting, 

Parties lIto undct"taltel:~ cnact 'any legislal:ioll necessilry to pt'ovide 

effective pennI sanctions for persons commi td ns or ordering to be 

committed any of the grave breaches of the Conventions". 
In addition 

each High Contracl;ing Pa' was ,placed I,mder an obligation " tu search fer 

of a person charged with genocl'de . could also take place by "such international persons alleged to have co~ittcd. or to have ordered to be committed, 

such grave bre~chcs and shall, bl"ing such persons, irrespective of their 
pena 1 tribunal as may have' • d" ,,~ , JurlS ~ctlon.wlthor~spect to those Contracting 

Parties which have ~~ccpted its jurisdic.tion", 
nationality, bf:fore its -own courtsI'. 

" . 
Thus States pnrty to the Conventions 
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were required~' there ,lD enact legislation \lhich \lould give jurisdiction 

tl) their courts to try offenders, whatever their nati,onallty, and whether 

or not the offence was commit!:ed .... ithin their territorial jurisdiction 
, 

Each Convendonmade reference to thtt renr:li'tion of offenders. Instead 

of a,dopting thhiormul a ;~~oF-he Genocide Convention (and, accordingly, 

requiring States party to regard the offences as "non-pplitical") it 

was provided in each Convention that each Contracting St~te could in 

preference to bringing persons charged with "grave breaches" before its 

domestic courts and "in accordance with the provisions of its OloTll 

legislation" hand over for,; trial persons who are accused of grave breaches 

of the Convention or who have ordered such breaches to be committed 

provided the High Contracting State to whom they are to be hande.d. over 

"has made out a prima facie casell
• Jurisdiction to prosec.ute an alleged 

offender is therefore to be taken by each Contracting State, but 

Contracting States .are free either co ptosecutl.' or extradite the accused, 

in accordance with its extradition laws a~d treaties. H such laws and 

treaties precluded the extradition of an alleged "p~litical" offender such 

a person could noneChelcss be charged in the domestic courts of the State 

which had refused extradition. 

The 1963 Tokyo' Con vention on Offences and' certain other 

Acts committed on board Aircraft (liThe. Tokyo Convention'~) ,:ontained only 
4 

limited provisions for the trial of persons accused of offences under it. 

Article 3 provided that "the State ,'.;1;)£ regis,tration of the ah-c:raft is 

competent to exercise jurisdiction over offences and acts committed on 

board", but did not require a State party to extend its ctlminal 

jurisdiction over acts £:un.'lli tted extra-terri totially by aliens in no'n

State aircraf,~, 'It made provision for the' tatting of delivery of a person 

in resPect of whom an aircraft commander ha!;) reasonable 8,rounds to ~li,eve 

'. 

" 
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has committed a usc"i~us offe~ce"as defined but it placed no oblir,dtion 

on the receiving Statc o to cxtr<tditc such person tc> the country ",hi eh had 

jurisdiction to tty him for the alleged offt'llce. Aniclc 16 merl'!}, 

. provided that offcncf}s committed on a.ir~tan resi stcl'~d in a Cont r,l("l i nr. 

State were to be treated. for the purposes of cxtrnditio!l as if they had 

been committl:!d not only in the place in which they had ()('curr~d b\lt also 

!n the tcrrirot)' of theSt:ltc of registrat.ion of the <lirc!','}(/;. \~ithout 

prejudice to that 1'.rovisioo it lol<lS declared t h~t "oolhi Ill! in this 

Convention shall be decllU!d to create an obligation to r.rnnt extradit i('n", 

Attitudes changed bct~cen th~ sisning of the Tokyu COn\'>:!ntion 

I', • 
and the 1970 Uaguc Conveu't'lon for the "Supl'l.'ssion of tlnlil"'ful Seizor;) of 

Aircraft" t (The Nacuc Convent iuu'·). }lo doubt the brod11S threat of 

intcrnational terrorism indu,-cd a $') lut iun b"l3cJ on the apiH'Nch contained 

in the GCMva Convent ions, Parac.rn."h (1) of ArticlE' ~ of the Hague 

COllventi:?n required oacncontra.cting Stil::C t'o "take such r,.easures as may 

be necessary to establish iu jurisdiction ever the offene-e ref~rred to in 

the, Convention ot any' other dct of violence llgainst passC'ngers cr ere", in 

connection with the offence". in t.h<: ease, inter a1 ia. t..'hl'n the ai rcrait 

on board which the offen<::c ya~ cotcmitced lands in its t~rritory with the 

alleged oLfendcr sti 11 on boarll. The second paragraph of this Article 

. requi~ed Contracting States to tah: similar n.casures to establ: sh 

juriSdiction lIin tbe cnse where the allegc.d offender is present in its 

territory and it doeti not extrndite him" pursuant to a later Article. 

To establish the jurisdiction t"cqui.rC'd by ther.c provisions it becomes 

neccssarr for contracting Statt's to h.gislatc Sl' as to provide that any 

person (be he a national of Lhe legislatil.l.~ State :ir not) ",ho commits 

outside its terd toriill jurisdict ion an 01 i;,nc:e rderred to in the 

Con\'cntion is &uilty o[ an off('occ under its UlIluo,'Stic jaw. The 

Obligation of the C'Ontractinr. States in resr~ct of an alleged offender 
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is not to prosecuteohim, if it docs not extradite him but "to'submlt the 

case to its competent authorities [('Ir the purpolu' of prosecutionl .; . ., Such 

authorities are required to take their dccisi~n in the same manner as in 

the case of an Qrdinarr}Coffcnce of a se~iaus ~atu;c under the law·o( that 

State. . Thus, if the evidenc~ avail:1blc docs not establish a pri.m.:! facie 

case, ther~ will be no breach' of Convention if a prosecutiort' is nl~,undCrtaken. 
~ ~" 

The lIague Convention did nnt c('lntain an ohligation to extradite. 
'\ ,. " 

It facilitated the extradition ('If an~legcd ('ICfcnderby providing (in 

"" Article 8) that. th~ of[E'nce refer'~ed t~n ihe Convl'ntiotl i~ to be deett.ed· 

to be includt'd as an extraditable offence in any e~tradition treaty c:dsting 

betl.'cen Contracting Statc!s and is to be i nduded in every future extradition 

treaty to be concluded bet!.'een Contracting States, as well as 'providing for 

the situ~hon I.'here a Contracting State does not ,make extl'adi tion 
o 

condi:-ional on tlle existence 'of a treaty. Article 8. however, makes it 
C) 

~lear that extradition is to be subject tc the cond~ions provided ~, the 

law of the requested Statt:, and as the laws o~;) the requested State may 

preclude in ~ertain circumstanc~s the extradition of the alleged offender 

(for example if·he is a national of th~ requested State or the oHenc!; is 
\. ~ ... , 

regarded as a political ont') thebdstl'nc~ of the offence in an extradition 

treaty or its rC!cognition as an extraditable offence does not result in 

" mandatory ext~dition. But if a Contracting State does not extradite 

it must car~y out its other Convention obligations and having taken 

jurisdication to try the accused, sUbm~t the case to its c:ompetcnt 

authorities for the purpose of prosecution. 

The formulation; contai,Jled in the U:Jgue Conv.ent'ion were rC!pcl1tc:d 

in the 1971 Hontrcal "Com.ention for the.> Suppression Il! Unlawful Acts 

against the Safety of ci vi 1 AVfilt ion" ('rile' Hontrea 1 Ccnvention"). Here .. 
again Contracting States are re~uir"'d to take SUch mca.sures as would be 

'\ 

" 

'1 
f: to cstnbl,ish jurisdiction over the Offt'IIC(1 refnn'd to in the 
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· '.¥ncccssDry 

1 tl·on - inter alLl, loIhl'n tht' aircraft on board which the offt'lIt,l' ,Convcn , . 

l: . d~ lands;ln, its terri tory with the Dllel1cd offl'lIdl'l' st ill COil .* 'lias commlt t l' 
f, • 

· ~ d also in <:a~cs wherl' the allegcd offencic·r ii; pn'scnt in its ' tboard, an 

, I and the Contr~ctingoSe~t(' ~oes not extradite him . "lterri tory 
• 
fprovisions (;imila: to those of the 1I.lr,ul' COllvl'l1tion) fell' tht' purpost' of 

01 . . . d· h' C . 1 ,ifacilitilting extr;ldltlO1'i w('rc lnCOrpOr:ltl' 1n t 1S .00lVl'ntll,n as I.'l' I .IS 

$. " 
Ian oblir.atiol';j if no extradition ord('r \las m;ldl', to suhmit till' ("IS~' to a 

Incompetent Duthod ty" for the purpose of a prosl:cuti,lIl. 

; ¥ , 
· f . The methcds to ensur(' th ... tri<ll ('If :lllcgt'd off('\ldl'rs conl.lim'd in 

· lthc Uague ;>ncK~lollt re.11 Convcnti ons I.'e re ndopt l'd i 11 till' 197 J COIll!l'nl i lIn 

Jon the Pr('ventipn and Punishn"'tlt of. CrimC!s against Intl'rnationDll~· 
fprOlc('ted Persons, includinr. DiPtom:tic Ar.l'nls (llll' "D.irlom.lti~ A~l'nts 
fconvc'ntion tl ) adQpr('d by the lIN Ccn('ral Assemhly on thc 14th Dl!t:cmb,·r, 1973. 

-ty artidt' 2 e<l!;:h Stat~ ,Party is r<>quin'd r,' make- thl' Mts r('fl'Trc>d 1;.' in 

jthC Artidt' "a crime ,under its intern;!l 1:11.1". f..1,h St.ltl' Party is lC> 

;take such~m~asurcs"as may be nec"C'$Sl1ry to C'stllbHsh; il~ jurisdictlnn c>ver 

LhC crimes set out in t~e Conv('nt ion incases inter a I i a where till' a1\ er,C'd 

,'t:Offender is present in i ls territory and it docs n'ot t'xlradit!.' him. 

l~ "Provisions are contai'ned simVar to thos!.' in thc lIar,ue and }!ontrca I 

oij .Conventions relating to extrmHtion and acts to b!.' dont· if extraditic>n is , , 

'not ordered. The d~,ilft of this Convention ",as prepared hy the 

,International Law COl\1lllission. Although the dr:tft contained in its 

Report on Work of its Tw.cnty-fourth Session was amended in somc respt'cts 

b~fore adoption by the Assemhly, the draft provisions relating t'o lil!' 

'matters prcsentlYlsri ng ecnsidert'!d wete not anlcnd('u. Its o;:oll1I1lt'nt on 

d - •• ,1( 70:f tl'" Co,nvC'lltion) was DS follflws: raft Article 6 (subsequently Artt'" Ie" 

"Article 6 embodies the! principle aut'dC'd~'re aut judic.1re, that is 

basic to ~l\e \1hole draft. 
servps as the basis oC The same principle 

I) 

/
" 

I! ' 



o 

-, \ I 

c 0 

o 

o 

-

156 

articl,e 5 of thl.', OAS Convention, Article i of the Hague .. ad 
,) ., 

Hontreal ConvL'nticns'. Article 4 of~hc Rome draft atl!i Art,~cle 

.$ of the Uruguay Worckinr: Paper. The article give'~ to the 

State Part~· in thi;! tL'rritory (If which tlw alleged offender is, 

present r'he opth1n pj thet' to cxtradht', him or eo su,bmi t f~~ 

case to its C'o:np.etenl authorities for thl' purpose of pr(lse~bti.on. 
In other words. thl' State Party in ",h~l$l' tcrrit<.lry tht! alleged 

offender is prllscnt is required to carr~' out one of the two 

~Iternatives spedfii'c in the artich'it beitt& left tq., that 

courSi',p~'ssib!(,' lhat no request for cl"cradition wi 11 be received 

in ... ·hi"h ~as.:" .th_' State I,Iher!;'th(' °all.~'~ed vifE-nder is found 
G 

would he eff('ctively Jcpl'hed oCone (,"I its options and have 
C' "" f) 

n .. ::'t?coursc SOlVe tl) submit the cast> to its auth,qrities fo~ 
~ 

Som£' members or tht: C..,~issi"n had b~en 
D 

conCel'nell t(l enSUN that there 1.s no iiml<li~ment of the' 

principl~ .. i non-refC'ulment. The artidc as drafted m:J~l!s this 

" 
point .:-lear. Thus. if tne State \," .. r~ the alleged Qffender is 

toune! con'siders that hE: \~oulrl not Ti,C'ltivt> d fair tl'i.al or l,Iould 

be subjected to anv typv at abusive trea~ment in a State Which 

has request~d extradithln. tiliat req~c .. t f.,l' c!.;tradition could, 

and should be reje~tcd." .. (page 2:.6 i • 

The referenct' in th~' Report _'"If ::nc Intcrnati(lnnJ" Law 

Commission t,"> th" "ois Conv(·nti.:m" is ~ r, t\Hence to ."Th .. C.:lnventlon 

t.:l pr;,>vent and puni:;; the acts ~i tcrrod, .. r.. ttlkinh the r"l'm of crimes 

i 
I ; 
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containrd i?, the UOl&UC Ctlnvent'ion. It cnn th(,t'l.'forc be< 
, con~ludl.'d thal 

!he method {or brinv,jn& to tt=,ial fu,giti\'co o.f'fl.'nde<r • 
• - • S C'ontmr.l'd in tht' 

Hague, Hont!';cal. Iliplo:::l<ltie i>g<,nts 3nd OAS C,~nvcllti tins, is 01'1(' 
l.'hi~ll the< 

intcrnational co::::'!:Uni ty favours and that the pari . d' 
, I 1n It'OIt('d by the< 19~9 

CenevJI Convention rather than that of the 19~8 C('noridl.' C('nvl.'ntinn is th(' 

morc gen~Tally ilci::epublt>. 
, , 

Council (lfE~ 

t ' 
Recent d(>vel(lp~nts \i!1thin Europe are of it t • 

." , I erC'st In conE i minS r ~ C.nM",i" '''''''''' .r 
t Cound 1 of EurQtle f')\pressed its eOflcern "'hh the pr<lbl em pr/:'$cnted by 

the trrnds which haVe ju~t been noted~ The 
the 

~' persons IoIho had c("'allit,eed tert'orist <;rin:(:s but ,",'ho r ft 'l' d h 1 ' ~L e on t e claim 

[I ::i::: :::::.:':: :::';:::I:r;:,::::, '::::'::'l~adillt'Olld' . ,AS a 
at' ,C> c.... n ex ra ltlon 1a1.1S 

t'~J ~,,,,,,,teo (in its aDeo=nd.ti"" 70) thot 'he C.",1 "" of Minh'm 

.' ,should invite member go"'e~entsto draw up a COr.ll:l(ln ddinition of 

I: II" 1 • 

j,

':,,"' pohtlca offences In. orde~ tQ b8able to rcfute any i'political" 

justification whcnver <In <lct of "tcr;oorlsm cndnn"e-s th~ l' f . , " • .. l\'es 0 lnnocent 
~ 

l' '. ~~::::"~:t::::t;~£p:::::e:: ::d::::::':~' ':::::':: :::' 
r: ,. app1icat~on of t~e ~uropel1n COllven,tion {In £xtl':Jdition to crimes linked 

, l1ith acts of tert'od~t:l. 
~' 

i I:' The difficulty ofobt<lining a c:('II!l:llon definition of "politic.;)l 

~: "off enc It· t d' • , • ." 
a~ainst p~rs.:>n~ me: related extortion thilt '1ft! of :''It'~'rMtional ~o c 1n }!~ ra l.tl.on o<;\ttc-rs ;lS not Ot"l ous, and it "'as l~ot surprising 

silmificance". ('~The OAS C"'llvention") "Ionnt;eo bv th,. ~11'S Gl:lneral j' th~t no suc:h definition 'W~~ )\l·oduc:cd. Instead,thc Com:nittee of ilinistcrs 
". (I • 

Assembl)' ~n 19;1. As pointed out in tM Repor~ thh CC'n"ention gay!! i,' adopted a R,cSolution 0'1 the .~4ih J~nl"''iry, 1974. expressing inter alia its 

effect to the con~epts ;lnd ptot'e~urC!:: rel;lI:in~ toth~ trill'l: of offender5 I : conviction tbilt the pOlitical motive alleged by the authors of cartain 

'.Bcts ~hould not have IlS n rc"u"t h L ," t . .. .\c attu('y are neither extradited 1101' 
:, ., 
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punished. The Committce of Ninisters pointc'a out that t'xtradition is 

a parc:icular1y effcctive measure of ensurinr. that the .luthor'!; of arts 

of int:ernathmal terrorisms do not esc.'pe p~nishment and recolnmended 

certai;n principles which could guide member .'States when <In extradition 

requcst is rrccived. The rcsol\lt ion rcconllnendcd that the governmcnts 

of member States ,in ..,hich jurisdiction to try accused p<!rl';ons is lacking 

"should 'envisage thc possibility of cstah]jshins~ttl, and in the 

termi~olobY of the lIilgucConvcntion recommended also thnt if extradition 

is refused and, if its jurisdiction rul£'s permit "the gcvernment of the 

requested State should submit the case to its competent authorities for 

the purpose of prosecution. Those a~lthorities should take their decision' 

in the sl1me manner as in the case of any ordinarY offenct'of a serious natui 

Thus. the Council of Europe has It'nt support for c)(tendins rules 

of j urisdicti on so that ptlrSOllS a<:cus~d of crimes and whos!! extradition 

is not effectad can be brought to trial. 

The f\lture deve lopment:. of these concepts and procedures which 

have bean discussvd above ma\' "'~l i d~pcnd Oil tht' resolution of certain 
, .. 

otllar problems to which their adOPtion may sive rise. These wi 11 no~ be 

outlined. ,~ 

: 

Safeguarding tht' rights of the accused. 

An il!lPortant concept (01n4 one llot included in the Hague or 
" 

Montreal Conventions) was developed ""'in the Diplpmatic Agents Convention, 

Specific Clauses were adopted spccifi!~ally designeci to safeguard the 

t"ights of the persons a~~used of the offences referred to in 

159 .,) 

I:The reluctance of ,st:tes ~ in prescnt \;or1d cOlldi t ions. to ogree to 

.arranr,cml!nts by IJhicn their nationals , .... ill becor.lt' subjc("t to thl;' crir.li1l:J1 

'ljurisdicdon of' other States must he reC'o&ni~('d. It is cl<:ilr that if this 

teluctanCe (which stems from a conccr.n to C'IlSlIre that its fliltiollilho\ 

Lghts ara'adcqu:J.t(?<ly PTot-e~ted) is n:P~' overcome then effectiva intern:llitlllal 
, ~ 

action to deal ..,ith int'c~~ati~nnl tcrrorl$D1 mar not !la tnkC'tl. Ef[C'ctiv" 

fmeasurcs, may therefore be requir('d to safC'!:UMtl the ril',hts of arcus~d pcrs('Ins, 

It was sought topro\'idc such I!'oC-aSUrt'S in til\! Diplor.1al i c AI~ents Ct'nvl'nd .'11, 

, 
Firstly. a right to cotr.mttnli:atl' with the Ili:'.'lrt'st diplCll:';,tic reprcs('nt.)tivv 

JOf an accused person's Sta.t'C is provid(>d fQt'. Under Article 6 a pC'r!lC'n 

la&ain~t whom measurt'S for tht' purpose of cxtrndi don pr,','cedings or il 

{

tproscrUdon nrc being taken is de<:lared to b(> ant'th'd ttl C'otm1nllicnl(' 

without delay lJieh t.he " near£'st apprcpri.,te r~!,re!-cnt'lt i\'::o 0: tht? State 

"of which hI.' is a natipnal or which is ('th"nd"l' ,'neil h'd to pre,leet' toil; 

frights ... " and SUC? a p~rson is also entitled "to be \'ir.itC'c hy a 

reprCSa(\tilt i ve of that State. 11 Secondly, n Trt'aty obli~ation is placed 

on Contrarting States ('0 guarantee "fair tr;;>atr.lt';)t Jt nIl stagt:'s of the 

'proceedings" to any p~rson regarding whom pro\~('cdinr.s an: bC'lnr, carriccl out 

in conncction l.I'ith any'of the crimes set fot"th in Art i dl' 2 of the 

Convention (Article 8). 

]

f In its 1972 Report" the !ntertF,ltioMl Law Con:mission sUGgested 

, ~hat the object of the proposed "(air trl'3tml!nt" claus" in the draft 

I
conv('ntion ,..as to incorporate II a 11 the gUilr:mtc-"', gCIll'r"l1y recogni sed 

. to a dctainC!d or accust:d pet'sontl and poinu'd (lut that an example: of such 

~arantacs is to be found in Article 14 of tho Intrrnatiollill Covenant on 

Civil and l'oJitical lUr,hts ndopt('d by the.' r,.:-naral ASl't'liluly Resolution 

2200 (XXI) of the 16th December 1966. Article IG of tht' Inte~nationJl 

that evervonC' c.'hargt'd ... ·i th ., criminal . . 

Lo be presumed innocent unci 1 prilvad gui 1 ty, 

-----_ ......... _------' 
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to be infot1l1ed of the nature of the charge ag<1i nst him prompt ly and in 

detail, to have> adequate> time and f:lei lides for llle preparation of his 

defence and to coulmunicate with co\mscl'\'of his own chasing. to be tried 

without delay. If, therefore, the>'re ha~ been any breach of the rights 

referred to in Article 14 of the International Covenant in rl.'spcct of a 

person charged "'ith an offence under the Dip1pmatic Agents Conventi'on it 

would be OP('n to a Contracting St:.te to alll.'ge that there has been a 

breach of a State's obligations under Article 9 of that Convention. In 

such an event I the matter could he madp the subject of arbitration unuer 

Article> 13 of the Convention. By virtue ~f Article 13 any dispute 

relating to the application of the Cqnvet'\tion "'hich is not settled by 

If within negotiation shall on request, b~ submitted to arjttration. 

six months from the date of the request t~e part~lrs are unable to agree 

on the org~nisation of the arbitration. anYQne of lit hose parties may refer 

the disput~ to the International Court of Justice. Sub~paragraph 2 of 

this Article, however, perm;.ts a reservaticm to be entered in respect (If 

tho$C arbitration procedures. 

It Is to be anticipated that any development in the concept of 

universal jurisdication in criminal matters will be accompanied by demands 

for strengthening the internation,ll machitiers for' t:~e pro~ection of persons 

accused of the offences included in any new C~nvcntion$. A number of 
~ . 

methods suggest th('~sclves. One pO$sihle way of aehieving this objectiv~ 

would be by strengthening the rn~chinery for the settlement of disputes so 

that. for example. no reservation in respect of an arbitration clause such . 
as was included in the 1913 Convention would bp. permitted. Another 

possible way would be to make mare explicit the ufair treatment" pro,visions 

of any future Convention. In this connection. the rights set out in the 

International Covenant of Civil Dnd Political Righes could b~ expressly 

included in the Convention, or provisions similar to those 'contained in 
" 0 C 

the European Convention for th(l Protection of H\1man Rl);hts and Fundamental 

, --_.-" .. --,---=-----

\lith sUcc:eoss 

in ar.liitia:":1l to tno£' St:a:te (lIf !o.~ic~ r..1£' ":4/S "nati(',~<~·.' h • 
, .. 01 ';/j:t:'c...~l n~: thl'" r-i.~ht t,:"," 

coqtlain to a':!). i::.terr.:::": :ic~a~ trib;':o<'ll ",f' an\' o-ce:> ,t.,. ". .... ,,- . .... ,~,~;t:~ ..... ..... ~E: !.:!.!!"" 

without 

U A S:.,ate 

even .. • s· " . 1\' • _XCTCl. e V;S Ql.p.C:::!atH: ?r~:::c:'tl<:!~,. a::;i r:::u::11 :.:>ss :-<?s;:rrt t;::. a:::- k!~.:' 

of internaticn, al p:,¢-=cd:zre co! redr"'ss U-,' '~s's "" s"h~ ... t:"" • '. ';0. .~ ;"'; _ 100..". ___ ... 10- ~as ~re"-"lc::;s.";"l:-

is develobling the jurisi'l1r:cl!e-c::~e in th~s area. and., in CQ:lSICl't'ing tf:e 

adcissnbUity of a Pet:i:;i~the Co~issiQI'l "i n frt.>quently .ida fot' a 

consideration ~ith tt;e ~dt$ of the 8?plicOltiCm il plea of la.;:~ of 

juriSdiction fQlr fanUlre to e~.1,~ust <i{':::tL'stic re::i!die~ in ('as('s w~et'e such 

\'ben a elaio 
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alIt'ginS breach by a R('spC'Od('nt St;l(.C (If ;I "falr ti"t'otmcnt" ~lause in a 

furur(' Conv('nth'n il' hrought, provi,,;,ion .;'(luld bc mnde toenablt' a plea of 

failure to e)(haust dom('stl.c rN.ladies tt' he- heard vi th the med ts of the 

claim. 

" 
Te-rril0riaJ Asylum~ 

There is obviously a close inter-nction bctwGcn the principles 

of internationa11aw on which tcrrit·ori.11 asylum is sought and grantee! and 

(':dstin~ C,'nvcntions de.l1in'~ ,,·ich intcrnational tllrrori.st crimes and < an)' 

future ."tion ",hieh ma~' he taken in thi~ fi~ld,~ At the time of the 
0" . ,~ 

writinf, oi this paper it would appear likely that a Di'Plom~'dc Conference 

to adopt a Convention on Territ"rial AfiyJum ,.'ill,b£- :.>nvened under the 

auspic('s ,'C thl' Cnited ~ati nns .Ind. accordinglS', 3 hrief e:<aminntion of 

the legai problems involved in such n Convention and ,ts intcr-action 

with international ConvQnti~ns on terrorist activit i •• is required. 

On t~e l~th December, 19~7, the General Assembly of the United 

Xations adopted a Resolution, containing a Declaration on Territodal 

Asylum oased on a drait prepared by a t.:orkins Group of the General 

Assembly's Sixth (Legal) Committee. The question cl'f Territorial Asylum 
" 

was taken up by· the United ~ations High Commission'e,r forRefuge~s and it 

was decided that ~he 11' h C • , . • . I, 19 ornmlSSloner should consult w1th governments 

and report on the matter to th", Gcnf.'ral Assembly at i~~ ~wenty-eight 
session. The 1Iigh Cornmisl'ioner prepilred a draft text 'of <l possible future 

Convention reI t' a lng to Terri tori a I Asy!um and st.!nt; it to l'fembcr States 

requesting their,colllm(!llts on it JIlQ .llsCl their ~iews <is to the desirability 

of concluding such a Convention \,Ii thin the framevork of the l'nited Nations. 

Hav;ng examined f h a un ec, report at; its t!.leney-ninth sessi on. the General 
(; 

dE 
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Assembly. by Resolution No. 3272 (XXIX). decided to consider at its 30th 

session the qucfltion o~ \Olding a Conference of Plenipotentiaries on 

Territorial As)'lum and decided also to estnblish a Group of Experts on 

the Draft Convention Btldrcqucsted the Secretary-General to submit 

proposal s as to when such .n Conference could be convened, By a . 
Communication of the 21th March, 19i5, the !'resident of the Assembly 

informed the Stlcretary-G~ncrlll (If the nqmes of the States appointed t(} 

membership of the Group of Experts. 

, An examinati(ln of both the 1967 Dr;>claration and the Draft 

Convcndon prcpa.red by the liish Conunissioner for R~fugees wi 11 assist in 

isolating the legal problems with which this papal" is particu]atly concerned, 

Article 14 of t.he Unive~slll Declarati('ln of Human Rights declared that 

"everyone has the right to seek and to t!njoy in othcr countries a~ylum 

from persecution" and this concept of asylum from persecution was 

incorporat,!Q in the 1961 Declaration and is again r~peated in the Draft 

Convention. The Dtaft Convention would provide that a Contracting State 

shOUld use its best: endf1aVours to grant a5ylum to any person, "who, owing 

to veIl-grounded f~a: of (a) persecution for reasons of race, re ligion, 

nationality, membersllip of a partl.culilr social ,group, or political 

opinion. or fo\" reasons of struggle against apartheid or colonialism; or 

(b) prosecution ot' severa punishment for acts arising out of any of the 

circulllstances listed under (a~ is unable or unwillin!~ tl) return to the: 

COllj1try of his nationality. ot' if he h<l'; 0(1 n<ltion!lli. ty. the country of his 

former hllbi tunl residence", The ilsyl\1~s(>('ker can, therefore, be described 

in gCl'Ieral terms as <l political refu~~'('. A political refugee may, however, 

have cOIJI.-ni tted an offence which he claims is, and which is regarded by the .. 
Asylum State as,. <l political oHence. If, 110w(.'vor, the alleged "political 

offence" is also Iln tlctpr~hibitcd b.~' :m anti-terrorist Convention the 

q'ucstion arises, firstly. as to whether }ho: ttdght to !leck and to enjoy 
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asylum" may be invoked by such an offender and secondly I w!;!~ether the 

Asylum State may, having granted asylum, inst'itute proi:cerJings against 

~hc accused person for an offence of a terrorist type committed extra

territol'ially which is a breach of the munici pal law of the Asylum State. 

I' II 
:" 

Paragr'aph 2 of Article 14 of the Universal Declclration of Human 

Rights provides that the right to seck and enjoy asylum may not be invoked 

in the case of prosecutions genuinely arisitlg.... from <lci.!s contrary to the 

purposes and principles of the United Nations. The 1967 Declaration on 

Territorial Asylum expanded this concept \'/Ii~n it provided in sub-paragraph 

2 of Article 1 that the ri~ht to seck and enjoy <l<liylum "may not be invoked 

by any persl'}n with respect to \'/~om there are serious reasons for 

considering that he has committed a crime against peace, a var'-cri\lIe or a 

crime against humanity, as defined in the International InstrumenFs drawn 

up to make provision in respect of such crimes". The Draft Convention 

suggests that paragraph 1 of Article 1 (which refers to the granting of asylum) 

shall not: ap~l y to ., (i) any person wi th respect to whom the re al;e serious 

reasons for considering that he is still liable for punishment for (a) a 

crime against peace, a war-crime, or a crime against humanity as defined in 

the International Instruments drawn up to make 'provision in respect:: of such 

crime; (b) a serious common crime; or (c) acts contrary to the purposes and 

p'rinciples of the Uni. ted Nations", It has been suggested (see page 5 of 

Addendum to the Report of the United Nations High Commissioner for Refugees; 

U.N. A/96l2/Add 3) that the concept of genocide and references to the Tokyo, 

Hontreal and Hague Conventions could be referred to in a future Convention 

so as to make it clear that a parsen who had committed the type of offences 

referred to in these Conventions \IOU 1 d not have' the right 'to "seek and 

enj oy"Asy lum. This suggestion could be amplified. The Convention on 

Territorial Asylum could provide that it would not apply to any person to 

whom there are serious reasons Co; cO~sidcring t~at he is still liable for 

165 

vunishment for an offence l;ont1ary to an Inlernntional Convention d('alin& 

uith terrorist type offences which it would SP('c1 fy. 

If the solJ)tion suggC'sted in the prl'c('di.n[: citnpt<:r.is not 

Brccpled and asylum is gr.antcd to a person ilCCIISl'd of iI ll'l"r(lrist lype 

offence whi'ch is the subj eet of an TntC'rn,1t ion,ll COI1Vlllt i on the [:('nl'r., 1 

rull' relating to the non-extraditi.:>n of p<'rsnns ;\CCIISlrl\lf politiral 

o(frnces may nppl r. The exrrcisc by il Stille of its r'f,ht lo rr:lr.t :tsylu .. , 

to a "political" r~fugce docs not precludl' tilt: .Jpp 1 i 1"'.'1 ion l)f the crimi,:a 1 

lalo' of the Asylum State in f('Sllect of iln off,'nc.:' l'llr.~:uitll'd jlrior to the 

granting of asyl urn. 

person to ",hom asylum is grant\!d is nct :;ubj('\:t to r:<l'ulsbn or cO::J!,uls(lry 

return to any State \:here he may be subj e.:'t to"perH'Ct!t ~vn". The receivitlf! 

State, hOl.'evet', does not ael in any "'ay C"ontr,1ry tv the D"darati0:15 of the 

United Natiot\s m)r contrary to the provisions C'f th .. 1951 G.:neva Conv(>nti"n 

relating to the Status (If Refu(;E'l's if, havin~ grant<',l ,,"ylur.\, it instit:.:tcs 

proceedirlgs against the as~rlcl' in rcsre('t l)[ 3:1 off(>n.:l" reii'rn:u t.) ir. an 

allti-t~l'rorist Convention and IOhich tlie domeni~ Jaw of thl' re('ei\'int Stat,~ 

grants jurisdi eden to its CO\lrts to tr\'. 

state this (>xplicltly in any futur~ C(>~\'ention. 

"'orld eom:::unity has at;t~mpt(>Q t('l solv!! the problems \If ti.'rrNh.m \~n a 

\lorld vido bash. There arc. ho\~('v(>r. conf1ict$ in different parls of 

the world vhic:h Ciltl requi TC intt'rnational action to 11(' taken b('tIJ('cn the 

ncighbourins States but ",hic,1 do not call for mnlli-n,1til1IlJl co-operation. 

An example of tbis type of ('on£Uct is to be liecn in til ... situation·lfhich 

" 
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of ",hat ,,'as described as the H;xtrll-tl.'rritori,<tl mt'thod" dc-v'cdbed' - .~ •. , f' 1 n the . 

Report, i.e., a mC'lhod by which ench 1",gisl,1ture wOllltl conier upon its . ~ 
own nlunicipal courts jurisdiction LO try under Iliu'nidp:ll 1.l\o.' offences 

committed r.xtra-territorially, The- a~rccd rcco~nn1cnd;'lt inn ""as accC'ptC'd 

by lhe tWO Gove~nments and at lhe~lime of vritidB this paper legislatiun 

is pcndin& to give effect to the <lgrl'cd rccomml'nu.ldClo. 

In the Commissiml's vic,,' tilt.' t<lking (\f l'xtra-l{·rrilori.ll 
1St 

jurisdiction o\,(·r a wldC' rao~C' of o{ft'11CC'S would I\\'\t jNst i!icll in viC'", (If ., " 

':hC' case with which thC' p(·rpNr.1tor .. (\1' sHch crim~$ could pass .laoss the 

Bordcr bcll.'l'cn lhe tIJO p~!rts of In-hmo. "Tlw.juris9icd(ln l'an bi! 

justified" the Rl!port stat,'d, "in 1 ntl'rn:lttc'na 1 1..110.' upon 1'C'ver<ll r,ener.,lI" . .' 

ree-or,nise:l principles. sllch M, the prot~"tiv(.' pdndph', (:h~' (lilSsive ' 

personality principle. the nationality prin('ipl~ ~nd tbe bnivcrsality 

principle, 

the State eXl!rcising t.:rritori.,t jurisdh·.1ti(ln (sc~ page 18 "1..1\.1 I::nforc('r:~nt 

Commission Report" Prl. 38.32). Th(' propost'd 11.'gislation wj 11 • .3ccordin);ly, 

e)(tend the criminai law, in the ens(' (If Sortlt('l'n In'laud, t.o llrts CQr.tmittl'd 

in the Rcpl,blic of Irel;lOd, a"ld in the: ,,:tI'O'~ ~f thc Republi.: of Ireland to 

acts committed in Northern Ireland. Tht:' e,xcra-tcrrithrial offences thus 

created inc1llde the most $crious off ,,0':"'5 It)!3i nst pCl'sons and property, 

The legi slation proposa 1;. n"'" h(.>i n~ ('ems idcred cal h'd C{lr the 

soludon of legal pr(lbl~'ms whie-h !.'iil ri:w wh~'t'wr .1('tinn'fc".;bdn~ t.lkt'n 

by agreement between nC'ighbourln~ St.:.t"$ ,)1" ,In n lllult i-n:ttil1n;11 basis II\' 

means of 11 multi-nationai Convl;'ntl,'n. Certain aspects ~r these prop~s~ls 

are, thllrefore, discussl!d hcrl;)und~·r. 

juri;;dicti(>n. 

("'"t I t1/i·,I'tt i!w 

la\,' pl.'trli t s tit" (\'1'11"'1"1' I' 
I t# f. 1, C~i ~llh I' li.JI ~"', t '\ 

If thr dC~r~tir low pf 

" /{ 

is not rei1UiT('d then it ~ouH{'ih(' p"'is~bk t,~ pr"vid,. (J~ l101f. un'o d,'Ot II; t!,. 

draft •. lcgislatioll present h' p~ndinr. b(.f,lr\' tl.!' lrit;h .md British l'wli::,\ :It:\ 

thOlt tIll' judr,e OT Judges trrinr. tai' ..... 15(' ,-",.:,,;ld .l<tl.'l101 l,lIr)',' the l.:it'1I",' • is 

being C'xaoint'd and be at HbHt\: .. ,· c t , ... !'u(".'·."~t ' ~ v <," C:U('sth'I;!: t.' bl' put to tho 

\litn~r.s. ty this r::t:nns die I',l;, ud.'i' or J'",,,.,,,.,,, "I I •• -, r ' ~I~ lav~ t~ dftrrmin(' th~ 

gui It (lr i nnoceQt'(.' 4:'( ch(' .lI':CU~(,U IJi' 1 ~, • t:.1'.'t' t hi.' {I'PNt IIni t}' of $('l') OJ: till' 

t.'1wn l'vidt'nel' is bcinl-l t.1hn f .. r a f(lr<>lr,n LribUll.1l the rirht 

of a Witness (tor AV" 1 l ' • • ~"'"r.lp C it 1r.(,[;!.l('T of thi:' s"C'urtty fore-es) to r~'fus, to 

ans"'er qu(.'sdons on tt d" • Ie grCtUfl S ot pn \.'ll(·~.l·n·qui r,'s to b(' considl'rl'\;. 

the various .'lsnccts' of I· b 1 " t 11$ prQ f,';'f1, IJould uSP'S(.'st that lh~ mast pN~'liNl 
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answel!" to it 'is to provid~ that the law relilting to privilege to be 

appli'cd is the law of the State taking the cvidetll'c of tht' wlene·ss, and 
. 

not the law oC the State assertjn~ jurisdiction. 
'" 

'. 

It is' extremely unlikely thilt the crimin:ll law even of 

neighbouring States with the same legal traditions will be complt'tely 

harmonised. 
. \\ 

It follows, ;~erefor ... , thOlt a person acctlsed of n wrongful 

act may find that the ingredients of the offence ilnd the nature of 

punishment may ~P different in the different States which have jurisdiction 

to try him. If would appenr just, the~erore. to provide that if a 

" 
prosecution has been initiilted figalnsc an ilccused person thilt he should bt' 

informed thilt, in lit'u of trial in the Sta~c asserting extra-territorial 

jur.sidiction he cat< stand t! i~l in the "State where the offence was cOIl'Jnitted, 

if an extradition requ~st (or Froceedings~ an31agc.us to sUl:'h a rcqut?st) in 

fact. exists. 

Two furth~r aspects of the exercise of extra-territorial criminal 

jurisdiction call for consideration. The rule of spec'i;llity is commonly 

included in extradition tr<-atles, so thaL a person extradited in respect of 

a partic~lar offence may not, in general. be proceeded against for any .. 
other offence committed before his surrender. It ~ould be d~sirable, 

therefore. tq ensure that tht' rule applies t~ an offence committed extra-

territor.ially before slIrr<-nder under an extraJi ti(\n agreement so that in 
o 

respect of such offe7lces charges cannet be insr::itut('d in th(' State which has 

requested the extraditi~n. The rul~ against exposing a person to double 

jeopardy will also require amplificati"o. If a person is acquitted or 

convicted of an offence his right to pll'ad hi's acqu~ttal or conviction as 

a bar in any proceedings in :mother jursidicti.,n for an offence consisting 

of the same acts shOUld b~ ~learly safeguarded. The principle should also 

be applied where a request for extradi tion is made after a person has been 

o 

'.' 

0"''' ( 

COJlvi ctt'd or ac:qu it ted i f ,.~hc request rl' Lit t's to the sam(' s('t oC [acts. 

ArC'ordingly. i t ~hould ht' mnde quite d(';lr lll.1t til(' St.lt(' \"ho 11.15 tri('d 

an ilccused pel'son ShllUlti nut be rcquir('d to ('xtradit(' hill: inr, trial in 

an(\th~r jut"isdiC'tion Oil a Chilr[W ilrisinl: [ram the saIUt'·acts. 

Any discuss),," on illtl'rn.ltioll.d tl'I'nlrisrl must be ht'ld untlt'r rhl' 

Fr~r .• tht' n,u!t 1'.15l, h·",·\'('1 t 

1carncd from hnth. 
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best be undertaken by i$lentifying the means ",'hich. by common const'nt. 

are never permissab 1{' (kidl1lapllinr.. the t,'~inr. of h?st.1ges. the ki11inr. 

of innoo('ent civi Ii.,n:; are examples 0"£ such It'1permiss~bl(' menns). If 
c;, 

this can bt' done then the task o{ the Internntional COl1l'nunity of l.awyers 

",oul(1 b{' to elaborate and develop the conccpts tind 'proC'cdu'Tl's with "'hich 

this pap{'r has been ,C'oncerned.This task is one ",hidl would be loIillinr:ly 

undertakt'n by those who b~li"vc in the lil'" as an imp0r.tant instrument for 

tht' prott'ction of the. \oIeak and the innoC'(,llt. 
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1 d . • J.'n tIl'" tIS" of dru"'s Ul'JlH! '}'hC' cons] d('rnh 1 (. lHCl"l·mH.! ~.. '" •. 

hns h(.'(!l) ltccc':!IpmlJ.I ( ~ '..... J . I llV ,'" nC,l"r'~ll1 v morl' toll\r.l~lL utli tude lU\.:.1r':l: t 

of drUDGe A co tlCT0 ... 1 I ,'lra tel":! l!ll'" l.' L'~ in mndc.:l:n society to diff('l'l'nli;i 

bett\'('C'1l llll' vnduuf, suhstnnc:c::. Host 1l;lt.1011:l1 1cej slationR, II(lH ... \'c:r, 

1 .. 'l···-"'l·, ...... tl~··"'.tlt OT fllnd.~;!l('lltnl d:!'{'nd;;'cnt bs I' old and oll}'oll·t.~·J so t 1,1.. ... .. "'.. • 

f tIl ... ' lI.S.A.
2 

':l1ld tht;! N{'tilcl'I.:nds hi,':\! necessnry. SOt.i::> ~hlt(,s 0 

. , '1 ,. l; "11 0 1 .... 'In.,le CO tel"!l1rj ns of very Ullt'fuJ allltu"L' loll tIt' )'ll':;(.I.;\I ..... _.. ~ 

deTs. Thi~, pGper ,:1 11 h~' conCi ll(·(j ll::d.nly to the J)u tell pol j cy d tit 

to lhe us~ or narl'lltic dru3~·. 

, t "1 1 m~, 'I'he Uil;~<~r p:t!·t. i I the use of drllL~ or Tt.'l'r('S!.H)l1 l}' en r:1l.1';:; 3 

be stTl'~l'(:d, is intt!lllnlic:tanl ,hle) nnticunl Util!lillistrnti,,(\ 1<1\.'. 1'11.:> 

gon1 of lItis conlrl.ll is tb.:o liuj tnthltl of the dru~~s in the Jrug-c 

, • t' • I, '1" '" to lhe qll.:mtili;:,s nt'~,h':1 fol' l:~\Hc,il unci s':'locnt~.:c PIll"lh)S(;f>. .i.w 

siLale's c\)ntT~ll o{ cpU iv.l.i.l,.I) prouucLicll) 1.t..Ulllf.lctul'l', i:::pl'rt, r:. 

trade, (1j sl :d,bu::iCJ.l .111;/ 1I~;\.' of llUl'co .. J c.: l:u l.""" ~, , .' d' "" an·J psy~110tr(lph ntk~ 

So hcr(uuJ~r lh~ intcrnatiolldl tr~uLic~ au narcotic drugs 

diseu~s('d "Jitl! the pl'itr.1ry \'IN: to SL~t out the provision!> Cl):1\:,·rllil'., 

law. Then n d\·~criptil.lll folll''':> (1[ the Dutc'h lcgisl;ltioll and thC' :Jr",' 

lastly sull.::lttvJ to 1'.1t11<lu1l·l1l. 'The ll:1XC pnrt ~ill try to find O;tt 

- , 1 f d I t~ 1111 pol~cy thnt can CH'f,U1C r,;:irf' spac~ lS ~ t opan to ~vc Q~ a llQ &a • ... 

tive Pl:C'wllthm .mel !:upprc.H;ic)ll I,.'lf thC' USC: 01 dangerous drUGS tn];i'!li 

. 'r ' 1 d lt 1 "(llldl'tl.'Ons indHrC,)r(,:ltl';!~':c"; account the dJ.r crcml r:oc~~ nn cll ur:1 .. , 
o 1 

! 
f-Intarilat"·,.m.1? nalJ~'(:l ~'..:r: tpC'.l'!.-i('~ ~~ 

{ 
,tl! ," 

, NlrcotlC'1d'i' 'I'hore hav(' 1>0('1\ concluded L<'n ll;uHilntl!rnl treatl('S Oll . "J~o 
j", 

5 , 'ioll'l1 l;;>'j'-:, that ate I",f.'<lllt Lo O[l<'r'lte at a (,.loh:!l lev!!l and, Lwo on a ret. ' i._ 
Several illl('1"Iwliollnl oq;;mi:mU01ll:l, r.lohnJ itS 1.'c11 as re~ioll:~l, ar~.:i.:'f;, 
W<1y at· nnot:lwr itwol v,,'J, ill qUC'!ltions wi tIt r('slwct to control of nd 

druBs.
7 

1101',' '1'0 will c;(mfinc t:h~ (llscus~doll tu tho. Sin~lu COllv~'llti 
the Vicuna COl1\'t.'lltion 1971, th~' CC'I1('V'l !l.l.'Olll('ol 197~ 8 and the (:I~n, 

9 , s \/inM vcntioll 19:36, \·JhCl'l: nccc~;:;'lry, the int:~l'n;jtionill Ol'ean:iz<lnvn ; 
trcal~·d. 
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.. 2 1 Tlia 6'(.'/1, '/Ia (.'OJliJC1! L~' "il 1. [I:-;{l, 

to puui:;/t "i.'\;l:r~lYI in p;ll'lh'ilLn by ii'l'.-i;,"l:·l"'lll l'l' otll,l' 1
1
v: .. ,I, it;, ,.1 .', .. 

PCiV:lti (Ill of 1 iLcr, y) i. a. till' J·t·::!;~,::;· i "I: "r dnl~' t' I",' ,. 1"" It I! ..... ' 
. 11 ." \ .. "') 1 ,\. !J.", ': .... . 

of tIt{.' rl,'l (-V,lIIt C(\h\'I'lll~on, 'UI\' GUII'\':I r."~I\·"llt ;1':1 J '~J(, dilL:. I.". ;"'j;1 ':1 

its Pat·tic·!: to pc-H,ll i~'~ lho. lIr.v (If tlrll:'," J I ia, l!"':""'('l', (IL'f)" I' J. ' 
• ~·'I , L" .-i,', 

hat" Ou(' cf:lIl lH,(' U dl'll.:~ Wilholtl .I,ly r~'l'll or P":~:"'U i,,;,. 

t .. ', 

Thi!: tl~,I()' l!. 1(·£t Ull.lfftotl·{l hy 110,· ~:jl::'.L' (:"ilVI!.ri,'1J IIl',i, 

lot' its f'l'UV1:.jol. ,.j:}) n't','nl t,. C:: f lil\;:t;.,;:,12 Tit ... ::iJl.~ll' (:,:1\, 

replan';:, <!I' lll't\~ltll its l'm'til:;. tid: 1':·\\':~.;~111 I)' it:: (1:!1I :l)'Li,!,. ~i(l, 
pili'3. 2-{;,) lm1N;c ,I ;',rty nt.,lif: l :: the !:l';:'I'l;lrYI:"lhl';l] u[ t;I" l'.::, 1.',.[ 

, l ' t' 1",)4, " 1 1 I ' TIll' SlUr. c t:~\Ii\"iI '1011 ;1\'1 ~!: ('l'!" ~'Ii ~ III ,,~y ~ ,h'.11 l,iI •.•. ;;;; .. 1. 

nnd gm:~'I'"j 1 y HC'(', )It.:hl e ill!> I ,'P.II,'I,t t h' ',i:,'h' j II ( .. n ... ( ill), t1 ", , .. , I f j, , 

conc('rllin<~ Il:lrcolic delft::>. So .it is, ill lb~ [jr!:l 1'1."'(, t'".;",,,, \:!!, !: 

cClntl"ol Qf lll~' It'~:it h;t;ltn ;~cti\'ll jl',i ill 1\;" rlt-ug (C,Il,';'I),. :,111':1 'i:~ llli! i-
vaLiall), i·Jlnuc.lctu.'t'~ tl'~ltl,,) ct:'" 

The $iUHlu C,lIl\'Clllioll 1(101 ('unldn!. d ::,) a hOlly ,If 11)','\'Li,,;,,; ,',':;,:' 

pennI. 1m.,. $\) it jl::POSI,'!> $l;}II':.IlU.~ for til~· l1..ljl':~d tridn.,J 1..,' ','1' ~{~;: 
ti(\s. Aft MICh st~ma.H:ti;; should h·o! 11:','111 i,IIl.C1: thl' p1'l.hil.it i".li "( i 1:,. 1':1':~ I: _ 

siott of ul ui.:~; (::;\':1.'\ t und ~'r h'(:;11 ;IU ( Id'll ~ j ('0-,11'( 1 n,i! HIll ;, t i H.' ::. J, 1 ' 1 ') I" • { . 

l<'Vt'l pC .l('t.ion .IH;.iu~.t tlH' i ll,idt (r,:l i jl,; .111<1 .H;d ~,l;:llC(' ;:ltd ,'," "j" (.,i :. 

"'ith oLh~'r l\a'th't: :mu intl,·)'II.ILi(l\w] lol',:'lIli:;;lt1 l'/::: in (lrd~'l' tOlloilll.';:1 

, " . t i. illl intt·rH:!tl~'l!:lall)·l·\l""(,n'dillat.\,1 "('litu ,I;.d.h;t thc· lJ1ll'Jl tl.:!' !,; 

seit:un' .WY l'"mU H' ·!t illn tlf d 1I1!~~; 1I "ui (N (he {'IIi:'1ti :::;i ('n (Ii 1':' oj' ! !,,' 

• d' t ~I I"j'. Jl \s -'1"'11 Ifl' '" ,,' Ill' ]'1.(1 J' ",1 1 •• ,1 ill "n .lrt j,' 11' ,', :'[ ". , III H'n ~ \! tl", \ nC"'i~~ • /I, " ~ \ ••.. ,,' ,,' , 
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sLlnte drl!~. 

'rlw arLid t' on pC!IIlll 1m: 1"\.'c!ue:;l!. P.IlOl j ('G to pc-n:!1:i %C' 

when (,(ll'unit tcd int(.'1lU (IJ!;\l] y ~::~\I I,.~) pl'n.~l In' b) I pelt.tl" ;("'~ '''' " 01 ch'pd 

liberty Lhe CO!'J'tiS:;jQII 01 s(.·rlm:s ottclH',)t.. It is not indi(',;lt,~J 

the OUCl1CNl th ~:~rvc Lhe i'L'(·dh~.1 i! sl~l"iou:,;. It c·)ulti h·" , ..... nrt,;\ll:ii, 

t,D_lt :infr.lctlllt!$ ul'oll,tli~~ gent';r.:} ('bli~':lit\ns £,1'(' t.o he 

l!encN; sint'(· Lhe b{'nct'i:,l ob]:if' Lion'> ,1fe lh~ rc..tl hc.lrt of LJ.l' 

Ctmventiol1 1%1. On lhe ol1Wl' d lie- til" vi C'\~ is held 

ob] j rations r~f..:t" t~) Ilm':H'f,rliNl l!lll~,',t' tll,lll for _ pcrson~l usc uno usr 

in the S0nsc of Cl'l1:>U",j.t;:ion.
20 

Tllc Geneva l·rntot.::(1~ 1972 ::1;1('11'\$ thu Sin~lc Convention l~i.:l ia j 

provisions aJ roo; it r(!'ltwsLS its Parties to s(m:1 in, 

Connd.ssit.m on Harcod e )) 22 d rut:s an the' int,('r.n:lt:iollal Narcoticl; Clll1 

n d23 
oar dHL:'l Oil illicit tr'lrric, ('uJ dvaLion, runnufnctux:c etc. 'J'I,.: 

imllOrt<',ltt "'II" 1 t • 1 :) '" dh,;I(>\l S \·'1 (' 11'11 tIt'" 1',. k f l' •. . " J. .. i1m('tvur· 0 t~ us study Jlc·rt:1 III LO :11, 

tives tor puuiuhll'l'l1t 'Ult! c~t .. d' L' TJ' (. < ,.1,1,1 Jon. 1<= 1.r13t nmcnd1l1ent op('n:: 

lhe '0'1' pOSSl 1. lty to lmpll!;(.' nlC'<l!;tllNl tro,llucnt' and r<.'habilitaLilln (lH nn 

nLl tive to cOI\\'ict' . ]'011 or tllllU~:hc'l'lll, \~hcn Olle.> of: the oLCences in cor!',!]' 

by abllHnrs of drugs '£1 t • 10 runty f:}W':!S of mca'.urc,s of trcnLIO,:ltt I 

after-care, r,'habiliLatioJl, nud ~:o"]',"l' ,2
f
l _ .. .. l.·PlnL<.'gr'ltHHl. 

'l'he st'eolld tlnll'lldlll l 'nt. 1"1",·1 ,1""'1' • ... U ~, •• ill the· m.nll(, articl<.', rcquN:ts 

to Inlll,c all o[ f \'nl!t's I 1 •• 1' .,.' " CIIlI.Il.:T,\t(,'u ltl at t. 36 Slunle Convcntl,on 

tilhlc o[[clle('!;. TJic',',,Jt'('aLy itself . , " ric. '''\ ,111.1Y ,bn rccar<lcd <l r. a 1<'Cn1 

trm11l:1l11l. J f ',1 1""1"", ''','If' J , .... "''':'~,''( 1.11\ D "11' lfl- , C' I , \.1 ellt;" no l ~ltl l.\~ h'ntly sari<'lIs litH' I 

hus Lhe right tl\ rdt;nc. l 25 \1 r.ralll 1'''I:trmli Lion. ' 

"0 
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Hellsurcs for Lhe prevention of auu!)c of dru!,;E; and lhe ec1uc,!t lon, 

treatment, rebllhilitlltion, e.t!!. arc far l:lore cmph:ldzed here ll!:"ll in Lhe 

Single Convention 1961. 26 

2.4 Pile Vienna Convention 1-071,. 

3 

The Vienna Convention 1971 17 is concluded to bt,ring umlr:r control 

synthl'tic: drugs (psychotropic s11bstanc{!s) outside the seopl' of the Sill;;le 

convention 1961. This treaty doas not Cive a limitative lis:: of punisl::lhle 

offctlCes, it simply requests Parties to treat as a punishable o£f~~llce , \,"1::-,1 

C01lill1itt~d intentionally, lilly DC t;j on contr.:lry to a la,,' or regula!:ion <!cioptd 

in pursuance of obligations under the Vicnna Convention 1971. 21) 1.s a r.lorc 

or less general 'obligation is indicaCl!d the lir,litation, by such mc,l!:ures 

as are deemed appropriate, to me-die"l and scicnt~fic purposes .'. Co, the \l5C 

and possession of the substances included, in the treaty. It is not necess .. -

1
· "t t' lould La reachc(l 

_rily by means of penalization that the above lTn a 10n s I .. 
• , 'I 1"1 of tIle V;elma Cr .l'v(>\1t i O"l J97~ 

The othc'r provJ.s~ons conccrnJ.ng pena a. ..... l) 9-~ 2. 
, th f the Guneva Protocol 1 fL. 

have practJ.callythe same contennncc as ose 0 .. 

lIere also treatment, rehabilitation as \,cll a.s prevention LIre atrcss
ed

• 

• ' concernl'ng nr:rcot:ics in the Nether] :~l1ds ic laid 
The actual lcglslatlon U • d 'ft d and adopted by pa.rlia::len

t 

down in the Opium Act. This act 11as been ra e 
1 

d d or a compI etc] y nei·7 

on May 12th, 1928. The need for a fundam~ntal y amen e . . d' 1972 a government COL"iUSSlOr. 

act to replace the obsolete act was felt nll l,n , . d -use". In 1974 the ~overn-
issued a report on "Backgrounds and rlslcs of rug , '_. ,of a new policY concernlng 
ment publish~d a paper giving the maln features 

f the Opium Act of 1928 
a fundamental amendm(>nt 0 • 

dure to be followed will take 

was submitted to l'arHament. Now, the pr
oce 

,the 
, a parliamentary committee dlscuSses 

still a rather long time: first second the Ministry ptlblishes U 

ht'oposal d' u s t;1 Prel, iminary Report; ~n rI' nn l.$S e • d the bill is discussed ... 

M f d eVclltU
"lJ,y amendments; thlr 

emory 0 R.apl'y nn '" " 

narcotic drugs. 

Thenp in June 1975, 

teE 

[7 

':.: 0 

j' . , 



While portions of this document 
are illegible p it was micro= 
filmed from the best copy 
available 0 It is being 
distributed because of the 
valuable information it 
contains 0 

National Institute of Justice 
United States Department of Justice 
Washington, D. C. 20531 



/ 

If 

. a, 

:; , 

e;r 1:1 

1 

·1 j -.' ~ , 

, ," 

"1 

,,"'.-. 
'0 

"" 
0, 

~j" '" 

178 
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plenary session of Parliament. Procedur.es in tn:~ Parliament 

lands tend to be long. 

0 

Also it must be noted that some drugs, in particular amphetamines" 

fall under the t'cgime of the Provision of Nedicines Act. 

3.1 The Act'ual Opi:um Acd; 

The actual Dutch Opium Act is adopted to comply t~ith the obl.Lili!t..LOlll, 

under the Geneva Convention 1925 and has last;y been amended on Hay 3rd 

1971. AmClldments has been neces~a;y as a cause of the accession to or 

ratification of the following narcotics conventions to which tlte Nether 

,c 

is still a Party:31 Geneva Convention 1931, Paris Protocol 1,948 and "J.III);L"; .. ,"'1 

Convention 1961; other amendments mainly aimcd at including nt'l-7 subs 

in 'the old regime. 

The actual Opium Act provides for only one regime for all 

and prohibits not only trade, manufacture, etfJ., but: also possession, 

and having available of drugs. The intentional connnission ,of an infrac 

~pon this act: can be punished by ama~d.lllum imprisonment of four years; 

unintentionally corumitt~d offences are punishable with a maximum of six 

mo'nths. Th~ act does llot differcutiate according' to substances- or posse 

for .siistribution and possession for Olm use. Sub'stanc~s in illegal poss' 

or destined for illegal use al;e liable to seizure at:ld confiscation. 

The amphetamines p falling unde.r the regime of the Provision of 

Act, are subject to a far less strict: r¢gime~ Illegal possession? use 
even trade, distribution 

of three months only. 
etc. can be punishod l07ith a maximum impr ""Tlm",!]i. 

(I 

3.2 The 0nendments submitted to Pavtiament 
I:;' 

~' ~hrec major features characterize the amendments totM Opium Act 

have. recently been submitted to Parliament. The amendme~ts involve: 1 

introduction of a far stricter penal regime. fOl: tl:tlde in amphetamines; 

the distinction. as far as po.sBl.'hle. b . ' £ I d • • ctween trade 1n products 0 n 

\ 
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Hemp and dt~tl,.;s tdJ,.h t\lH1cC(~pt,l1>l" d~k; 3 tlw l'(·tllh:clllll £1(1]1) ,:1 eJ:lL,' te' ;: 
...-;::' 

misdetl\~nnorof:., Llle ptlst;CSSl.Oll for IJt~rS(ll'i1l lJS,~ of prmluC't!l l'C ) n;.li.:!!l ::,', '!' 

So, t1l!llll\l,~tnnllll(~sarc no,", inc'J ud(·J in f.!w r('g ili:~' of LhC! li;:j\',:!i ".c·l :,:: i 
~~ill foIl unch~.r ~h(' S,llllC llody ()I rl'tulntiolln ,W Ol'itUll, !;ll1rj :1~)J(', L. :1.1'., c 

The dHf(:rcnl,i~tion ju l>l>nnlj:!r.thm h tht' Ih'i,' <let is fill' r"~l:r~. 1 h,~ l',',;,i· 

mum periods of ue>p:.-iv<lti<.n of li Ul'l" l'y or i.l:lprh;'~llI .. ~llt vary fro;;] [Ill,! l..];'::, 

to twclfyc.·m:s p \~hiJ.c tht' 1.~a~:j.t;:l1m finc-s v:uy [rum II. fIs: ~l0D.- 1:0 1I. Jl:. 

250.000."". 'rhe higlh;st p(·nnlj.:::.~ ti o:\S are [or Sl,,\IggH 1'6' l7hiJ c t!Je J t);:t'~ " 

.arc for }'ioma~ssion fe.r persoll:ll tlS(' (.f. an <lUOl!nt of h,whi~;i', of. 10,"s th.,.1 

30 gram.1\('1s. 

So) ,~lH~t \1'111 hc tllC~~''l;cSlt1t of tJ:c 1I('\; (oct one.; it lws "i\tc,n'd inlL' 

forcc? l'o;;cassicl1, \·!hC!thcr for otm u~:c or nut) of all dru[:s i)~'f: ;1r~",;:·c· 

of Indian. Ucr.tp, con be pCllalizt.::.l \"ith a nla:;,h:l.!lU ir.iprif:0Ilm"l1t or [Odr Y,' ,:,';: 

or a fine of 1I.fls. 50.000.- or both. Pcss('SSi,Oll ('If a prouuct of I:!~'i::;1 

Hemp can be pennlized ,d.eh a mx;ir.:ullt imprisonm(';;t,: of tl,'O ycnr.f' (if int,,·::

HOlla!) Qr one month (if not intcntion:li). If th(! quanLity in q,tcsti,-:, it: 

110t lUore thult 30 Bl'CilllIllCS only the TI;;n:il.;ulT! 0;[ one ltlOnth or. H. fJ Ii. S0(J.

is applicable. Tbese last offences nrc r.listiemc.::nors; 

It needs to ~e mentioned thut: tne note of c:':planRtioll ;:CCO!:i~'(l:lyj !~:. t!: 

actgiv~s a dencription of what should ba understood by por,~,cssion. Thi! 

tm:minoloJ}Y is ,,"to h.:-.vn ,availabl e" ,.hc):'evcl.' here is us.ud pOSf,cs::;io~ [(It 

reasons of readibility. This Hluwin:.; uv,dlnblel1 is sU;'lp(,I,seJ to inc1ud(! tile 
.;) . fIt of I11d i:~H 
use of the $ub$,t:ances imiOlvcd. So~ tho Silllpic lise 0 prdi:uc's 

, . I - .,ct U" it lJUnish.:lJ:.l.:, Hellt!? still Hill be an infraction 1)POll t lC nO\o1 Op1.11m.. • <. 

Undcrthif? chapter the discussion I~ill be focussed IDidnly 011 tl'lO 

,.)" 1 'h'l'ties for a dCllcn:tlization of the use un:! questions; wlla.tare t le PQSSJ;. 1 1 " , 
r.: 1 b tn lces covered by the tL'C.o.tlC:> 

possossio.n for o~m ~$cof each 0": t 10 SU S 1 • • ,.a ' '1,'l't' ,,, for a'complete legnllZ.:ltl.Oll of 
and saC:Olld * l\'h.A: arc the pOSSlu.J", 1 1.e", • • 

1 b 
t i" ]lot subject of d1.SCllSS!;l.Cn 

cannabi.s. The Icgali~.a tioll of a 1 su S :lncCS i:J • 

, , I' l' lee no indicatlons tllOlt 
since tllcrc arc, at least ill the author s tnowJ,:( ., 
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ill tlw IH.',lrer tutu/',' allY Stnt.<.' \/ill hold tIli,,' 0'£ - Vl.Ct-t. '. COUr!iO, nlt;o t 

maar-un'!.: that C<l11 1>\1 taken, v:.u'yillg froa d(!i»'iv~tioll vin filles to l 

and l'l'-l'ducatioll t \,111 be cOllf:idt:rcd,. 

B(![orc bro~chillZ the. diccus~i9n on th:is Stlbjcct the 

zation 1I,IS to b{~ u(ifincu.DcpClwit~atiol1 lucens here to leav(~ out 

instruUIIYilt of pell::!l 1m; \~h<?n dcnling \,]ith the drug-problem: i.~. 

i.!llpri£o!ncnt, fin(>.s or even involunt~.l=)r trc.H.k1ent 

approar.h, it has b.'en nrgued, ,~ill l!I:.Ike it eallier for nddi.cts tC' a~k f 

help am} treatment, whicll ce-rtainly is an, advnntuge. It is 

ho\~ever, that the number of addicts will ~'P:O\-1 conside::rnbly and tllut j 

traffic \'lill go up on an equal Lootine. D:PCllc>.1:i?~ tion of the usc of u, 
necessil:<!tes the dcpenalizatl,on of'possc!,sivll of drugs for PC\'liOl,al u 

since, and it has to be stresspd again~ usc of drugs is in 

possible \lithout at1Y form of po'~session oJ; this d1.'ug.32 

The Single Convention 1961, no'1: any of the other treaties discuss 

requests it;s Part:ies to regard the usc of drugs as a penal offence.33 

possession, hO\vever, is listed as a penal offence. Tht>; qucstion ari&as 

whether this po" " " . _ "sess~on J..s meant to l.nclude posscssion for personal us 

only the possession for uistribution~ manufacture etc. If the vletl1 if> 

possession iIi an~ forln is to be regarded",Bs a ~penal of.fence, this viel~ 

be defcndcdby the fact that the tC'.xt of the Sillgle;! Convention 1961 

no distinction to this effect. Nothing impedes; howevcr, to impose 

minor penalties since use ~nd ~ possession for own use can hatdlY be .. ' . 
ser1.0US offences". 

On the other side • t I b d f /',-1. las cen' c 'cllded tlHi:~~posscssion dOl!S 
possession for per SOli 1 Tl' ., • a use. lC arguments for,tlu.s posl.t1.Cln are: the 

"~nt ardcle of the Sillglt! COIlvention 1961 deals \-lith illicit: trnfiic 
not with drug-abus 34 d '35' " e, as oes the Geneva Convention 1936.0' GCllcral 0 

gatiollS J ho\.;evcr ,ilnpede PDrt1.'cs. to "110y" tl'c u " • possession of drugs for 
than nledicnl or scietitifl.·c . purposes. So, evcn if a l.'.lrty is not bOUll~ 
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jmpoc(' p(.'tlcl smj(~ti.ons for po~a;\'!Hdcll flll 0\\'1\ u:.H!, j,t litill h olll ir'·1 : 

prohibit: this POSHl·M.d.ClIl. ]n tlli:: C.1SC " l'<1l'ty l':hOllld prul'JlI t:,( Pll; ... :\,.-

SiOlt of cl.rl\g~ f.m' pc.:rsollallJ!W h:!, fell' l'::,l::p]e, t,dnildl;lr,lt:l\t' !.l'.H':!!·l~'. 

1101:t~ uuJ 1IlOl"t', l'arth'g {ILl' l'('qllClll'l\l to provj,:v for Ll't!.Jt ... l'::t, n',-" ,:::

caLion
t 

ilf.LCl~-cal~c.'. ct.::!., as ill' addiUon to ('1.' all .,1 tcrn;H,i.vl· f.'r p''11':1 

mCt.'lSll1:C'S. This i:; pm.·ti~:l1l;ll'ly :;t.n's!.: .. :d It)' til,' ,'ic'una CUJlWlll':"!l IIj71 ;,;:: 

the Gcnqvtl Protoe(\]. 1972..
36 

taten l'h~ legnlitntion of cul tlVatio11, cm.1f(iCLuro:, c1ictdhuL:'~, ,:;", « 

this t.llbst<lnco, ,.~~}('rC3S ue:crbinnlL:::wti('n or Jl'p~~"lliz;tLio:l t,-;: l)c Ji:::l,,~ 
to., tha I-hases of Cl,.\lWUn:pt:i,Hl <311ct pOSSt~;;d un for ~.,,1' sl~i;al ue~, S~l, tli0 .1..: ,.: 

conscqucilCcS of such nstcp an: vcry <:',.lrma, sinc.;' tli'~ l,l\.:>lc 1I,1.Iy ,1\: '-, .... , 

rCllui!.tltioilS \-1111 lll)t be any h'!1~~('r lIPP] jl';,b].l~ Lo c(!mlabis. To :'::l'(~j' t::~· 
., ',' 't' t 1 l' .!. tl-"" r 1'1"'" C.e.,.,,\"'l'-I..,i",l l'G(il i:1Ji Lile POSS] .... ;)..":. loes 0 efta: l.ZC Cill1nltil S H;.) i vJ.c. ,~, J J 

Genevn Protocol 1972 amending it art' l.'DU!'CC.S of reply ;'lhile tlte \'iellua 

Convcnti on 1911 d\.'ul:i.ng \,'il,h ~Yl1tile tic £l.bst.:Jnccs il; 110t aprl i ~,1bJ. c. 

'1'ho Singlc COllV1.'I\tioll 1961 lists C.11hl,lbis in ther.lost- strict re:;kc.. 

It 
• I" t'clI1 ""'l v d:>.·,lO(!TOUS n)ld it Ims very 

gl.V(:s tWt:l rC,Ul('US; canna as 1.S par 1. ..... J ' t:. 

limited thCl:'npclI tical value. 37 So, all l,rovisiolls of the Sin.., 1.' COn\'\..ntic·;~ 
1961 are apl)lic:~blt'. 'to canllabj s and one special ,!Jrticle is devoted to c,,;::·-

b " • '1' 38 1.$ lU partl;C,\Ur. 
• • I' ", to tile pnnni aSI,ects, the conclu~:ion must be 

Ll~1.ting t to dl.SCUSSlOll ~ 
, lQ61 requests its Parties to prohibit 

dr.nm that the Sin~le Convcntlon • 
" t to thn provisions of 

c\11tiv.a~ion. ,j1roduction, In:muJ;'ucture, eta. COll tary .... 
• ~9 ' " I all be regard(,d as punishable OHC1:CCS, 

tb1.~ trQllty~ 'These f,lctl.Vl.tl.es Sit • 
'l [f sh~ll be liable to a:.!e(;'-l,-l: 

~b~n cOllun).~~ed intc-nti9nll11y a1ld serious 0 ences . . 
puniSluno~~pa~ticUlarlY hy iluprisorunnnt or other pellal ties of dcprl.v~tlon 

. '1 the Single convention 19~1 
of libcrty. neglll:ding CllllO.:I1>i$ 1.n partlcli ar, to PI"'::\! (:11 L 

1 sucll mcu9ures as may be necessary 
J;c.qucsts its PD1.'tios "to acopt 1 f the cann~blD plant. 
the misuse of~ an illicit traffic in, the caves 0 
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] l is clf'm: that: uw.lcr Lhe<lct'ual provisions of the Sin~J c Cl'tm-l!l1U 

] %1 " comr-1ul,: 1 (·g::l :b:~ltitln of C;qliiilhis iu .Ltui,ossiblc. If 

to t11(> Sillg] l~ C(·t1V(!Iltiorl 1 %1 ,,'ot!lcl It.'!gu'lizc c~:nn:lhis thin 

be « brctlch of itc Lrenty"ohl.iga tit'l!;;, SOJ the question 'ld.ues 

be neeessury in the J egal. fi~ld if n State 1),:1rtyto the SillZ] (~ 

1961 ' ... .:lni..cu to L~g'llhCl cnrl'l:Jbl.s. Three po~:sibilities will. be d~.1!::;('d 

rcsp.~c Lively: 1. d el1Und.D t ivn of the Sin~l c Convention 1961; 2 i41v~ll i un t 
of the treaty "Jith regard to c,m!lcllis only; (In:! 3 nmenc1mcnt' of the 

DerlUnC!iaUcil.· A Party m:ty d(mot1l1~c the Singlc COllventioll 1.951 oy 

depositing an in:,lruTi\ent to that efr('ct,dth the Secret<.:ry-GC'nl~rnl of tit 
/'" 40 U.N. This dcnundntion Ivill tnke effect after at lc~{st ~l>: mon~~13. It 

not possible to d0nOUllCe only the provisions concerning c<;nnabis. To d 

arid accede afte::\:~rds making rescl'vutions 

since such a reservation l!Iay be ninde only if thc .use of cannab.i.s t'las 

. 11 . d' 1961 ill ." t I . f tJ.ona y pcrllllttc J.n .' Tn~s 1.S no . t H~ c~sc ~n most 0 the 

ParLies to the Single Convention 1961. 
. .• , 1;.2 .: 

So, denun ciation will have to be a complete dCnUrIC1.at:~on-!lx,': 

also the withdral';<i.l from the control of the l.egititnata trr.dc in nnrcotic. 

drugs and the suppre.ssi~n of the illicit traffic in all other drugs 

cannabis. This is certainly a serious attac}; on the effccth'enc'ls of 

national control of narcotic drugs nnrI it is very 'lucf_r.ionable if 

legal-it:ation of cannabis could justify such a step. 

InvaZidatio:~. A treaty can be invalidated for se';eral reascns. The 

reasons that could possibly be inv'oked here al:c erro);,43 and fundamental 
·h f' 44 1 b . c allgc 0 ClrCUUistanccs. T le as1.C reasoning to invoke the 

of the Single Convention would be to prove that thc drafters of the tr 

were of the opinion that cannabis ,"I;] s a dangerous, addic don producin8 

substance, whilc it is not. In this case the drafters ,,,ould have inclue! 

cannabis for thesed_~e.~sons aud if they l~ould have know the 

of cannabis, they would not hav~ included cannabis in thi's trellty. The 

error of the drnft(!rs of the Single Convention 1961 would then be based ;", 

\~ a fact t viz. the :lIedical effects of cannabis on the human ,body. W:s 

"I . ! 
1 
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Also it eouid be tried La prove a [UUd:llll:!uta1 change of ciJ:CUI:!!;l;:!J(e'f 

indcpemlcutlyor in conncxion dLh error. In tid·, (;<tse a St· t· I' 1 ' 
~J \ <1 0 WOU (1 ~,IV0 

to pr.ove that cirCUJII~tClnc'es hnv(~ chall"NI so r'ldic"'lJv tl'lt [ 
C-' ... I. ..... \.l '. ;:... }lPl" . (1l-1'1;: rlt.~ (I ".f 

the trNtt:y-obligntiou£; is Unrcillmuablc. The [uud'''lI''nt'll CII'I " . 1 J I 
,~.....~, \ lltir- \ .. 0\1 ,( J ';\J {~ 

to be bnned on nc\\t findings c{mr..~rnjnn cl:!nmhis in Illndl'C'I] . 
. 0''' ~ ( }jC l.CllC (~ ~1 nd ne\.! 

ideas incrimiuolonicnl scienco. l'oe luttc!l' should have the c[[cct llLat 

crimin<lli~dl13e~nn:~is is not prcl )1ortinl to th~1 d:mgcrs it~volved in th~. UH'.' 

in this substauce. 'l'bc appl.ic<lLion. llCJ\~E'ver, of this prindp1c has trt!di

tional1), l)cen based upon tans.ibl~ chanties, such as the chnn.;:;~' o[ the flo: ... 

of a river. It: is not boyond doubt whether this principle could be invol:t.d 

in the case of ~:~ali~ing cannabis, since the challCes t10uld be chanees in 

human 1<;:;~\-11cdge. 
\' 1 

ArMlulmlJnt. Al.1cndmcnts are posdhle in two \Yays; changing the scep:: ef 

control and nm~ndment of the treaty itself. Changing the SC(lP(~ of control 

by amending one or Ulote of the schcJulcs, is possible but not effective 
,. ';'1:! . 

in t.he c:ase of cannabis: Even if cannabis t~ould 'be deleted from all of the! 

schedulcs~ tIlen it r~Llained to be controJ.lcd since the tc..'::t of the tre:-.ty 

't 11! r.. b' 48 S 'f '1 1 ' 1 se "" re ers .. 0 Cnnntl ;liS,' oJ 1. Slmp y a c lauge 1.n the scope of cantrell 

can not reach the legnlb,ation of cannnbis, this should be done by an <l.:.c'i~l

went of the entire treaty. 

A Party mny propose amendments to thc Single Convention 1961. The 

prt'poscil amendment i.s to be sent to the U. N ( Secretary-General, t'ib;o t·)ill 

communicate it to the Parties I;llld ECOSOC. Then ECOSOC may decide>. to call 

a c;n£ercnce to consider the proposed Clmendments. 49 The proposed amC1I3r.:Cllts 

should contain deletion of cnnnabis from schedules I and IV, and a revis(d 

text of article 2 50 and also a deletion of article 28 of the Single Con

vention 1961. 

It is not very probable that a cOl1ference, if it were called to consider 

the above amendments. t-1ould adopt these modifications in the scope of control 

of tb(!Single C(mvent~on 1961. The Conference that adopted the Geneva Pro

tocol 1972 was llot prep:n:ed nor requcsted to consider such amendments. It 

is not likely that; a binger number 6f States Party to the Sillfl1e Convention 

1961 haschMScd. of opinion sbc,e 1972. It also is very much q time con5u:nin,~ . 
procedure. 
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Although a 'rlltber tolerant attitude tOl·;rards the use of drugs has .. 
deve1op.:!d ill some modern coulltries,this is not rcflect~d by the Geneva 

Protocul 1972 whcrr~ it speaks of extruclition. Extradition is made obli

gatory unless the ,Party that is asked to c~tradite finds 'tIle offence not. 

serious enough. This leaves Stntes much space to develop a national extra

dition policy by circumscribing' the offences. States can net depenalize 

the consumption. of drugs, irrespective of whether cBunabis is concerned, or 

all drugs, si:llce the existing treaties request the prohibition of possessiol~ 

of narcotic drugs. It is, however, left up to the Parties what snnctions 

they ,~ant to use to enforce this prohibition. By u'sing adminstrative 

sanctions or minor penal sanctions, such as 10\" finesl! Parties can reach 

a decriminalization of the use of dr;ugs, thus avoiding the disad~antage of 

~riminalizing addicts and other drug~users that need help: This policy is 

likely to enable addicts to ask for help but tdl! not reduce illicit traffic. 

nor suppress the existence of a black market. 

To destroy the black market is one of the objectives of those advocatir.:; 

the l.egalization of cannabis. This d~stl.-uction of illicit traffic in cannabis 

t'7ill most probably be a .favourable result of this policy. On the other side 

the number of u$er~,rill, nodoubt~ increase considerat;le and Hith it thl! 

number of those in trouble because of cannabis ~1ill proportionally go up. 

If a State is of the opinion that'its prevailing social and Qultural condi

tions require a complete legalization of cannabis p it can not do so ,,,ithout 

breach of its treatY-Obli~ations. 51 Denunciation of the entire Single Con

vention 1961 brings about disadvantages not compensated by enough positive 

resul,ts. Invalidating the treaty is legally difficult to defend. 

The enforcement measures, reaching from· a calling the attention of 
, ;:>:" 

Parties to the matter to the recommendation df anem'bargo p t"ill certainly 

vit~hold Parties from adopting legislation that will legalize cannabis, 

the more, since these measures can be taken even against non-Pat"ties. Theile 

can be taken if there are reasons to believe that the ams of the Single 

Convention 1961 are seriously endangered.52 
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C""'l"I' . <.,,;. "as :1.11 to propa:;e 
The mo&t;.=clcgnnt way to reach legal illation of 

anh::ntllllents to the. Single Convention 1%1 by alll;lu8 the ECOSOC to c<::11 n 
conference 1.0 consider such nmcilds. To cause the adoption of such nlll"!J1d-

meIlts, hot\'evcr, a aom17r.mia opin·io rc:gnrdine the Illedica] • ,1 L' 1 . 
'. < • <lIlu .W ogle;;l 

properties ofcnnnnbis is necessary and tid" aom'''ll1''"S 0 '. " . 
• " ..... t- p'l-nw IS far from 

reached. 

Utrecht D 24 ~uly 1975 W. ~ogaard. 
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Limif;s 1:0 l1a t1:01lal. penaZ po 7,·im:,.$ cO/1oC)!m:nu 1'ltll>(;otiC (h'ugs aa sot by tlw 

ini;Ol'l1at:ivllal. tl'{)atica; the /Jut:alt e:r.aml?Ze 
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Footnotes 

After the cOlllpl('tion of t11:i s study, tho PTotocol f1111t"\nding 
the S:ingle Convention on Narcotic Ilrugs, Now York J!173 
(Nm,' York PTotocol) has entered into force. 

III thi.s p.:1l'Qr 110 diff.crcnr.c in ternd.nolor,y is Illude; dru"'.' nurr_otic d 
I 

. 0. rll~ 
au( psychotrop.lc Substll11CeS nre us(·d {IS each other synonyms. 

For e..-ample: California and OreBon. 
,{ 

S "~·l··t,.,-.. "t.... .. C B • • "T)" • ~ e", " .• <-J.- ~""Q. l,. . aS~1 ~£~1l~~ 1C u1terna tJ.ona1 n.:1rcotJ.cs control sys tC;tl~ 
a proposal , 46 St~ ~olm 51 RevJ.e\<l (1972)) 713-766; fv. R~gacn?cll "Internntiont 
control of :he lcg~ll.matc trad~ in narcotic drugs", 3 Netherlbnds YearboQk \ 
of Intcrn~tl.onal Law (~972), 9~-133-t' J. ft. S:1JTTu.eZs, l'lnternatj,c'i:'.ll control 1; 
of nurco~l.c drugs and, l.nterlmtl.onal econom:i.c 1 at,," , 7 Canllciinn Yearbook of ~ 
Intcl."l1atl.On.:l.l Lm" (1969), 192-223; I.G. f\'addaZ'l, IIInternatiol1.11 narcotics ;~ 
contrel", 64 iuuerican Journal of International Lat" (1970); 310-323. f 

l 
~3 0 

$0 Sec: Single Convention 1961, art. 4 and Vienna Convention 1971, art. 5. 

Int;;nationa1 Opium Con\"ention, The H.ague, 23 Januery 1912, 8 League of J ,,0. 1 
Natlons Treaty Series, 189; InternatioNll Opium Convention, GC'np.va ] 9 1° i 
F:b:u~ry 1925, 81. League of Nations Treaty Series, 318; Convention for ,l-
llml.tl.ng the manufacture and regulating the distribution of lla:rcotic drllf7s {fP 
Ge.neva 13 July 1931, 139 I.eague of Natl.on~ Treaty Series, 301; Conventio~ , £, II 

of 1936 for the su.ppreSSiol\ of the ilLicit traffic in dangerous drup;s, ~ 
G:neva 26 June 1936, 19B IJeague of Nations Treaty Series, 299; Protocol .~ ! 
sl.gned~t Lake Succ.ess, Ne\o1 York 11 December 1946) ,wl:nding the agrcemm\ts,',j i 
conv.en,~wlls and protocolS.Oll narcotic drugs concluded' at The lIngue on 23 J 0 I 
Januar.y 1912, nt Geneva on 11 February 1925 and 19 February 1925, and 13 t 
i~IY ~931, at, Bllng~ok on 27 ~ovempcr 1931 and at Geneva on 26 June. 1936, -j' 

Unl.ted Natl.ons :reaty Senes, 179; Protocol bringing under internationalj 
~ontro1 dru~s outs~de the scope of the Convention of 1931, Paris 19 Novcmbet, i 
94~, 441 UnJ.ted .Nat~ons Treaty Series, 277; Protocol for limit.itlg and rcgll-~ 0,1 

lat:Lng the cu1tl.Vatl.on of. ,the poppy plnnt and the pt"oduction of trade in! 'II,! 
and u"e f ' P Y k- ,~ . 

• _~~ 0 OPl.UI!I, :e,01 or 23 June 1953, 456 United Nations Treaty Soarics, { ... j 
56, . ~lngle Convcntl.on on narcotic drugs, New York 30 l1al;'ch 1961 51u Uniterl ~ . 
NatJ.bns Treat S· 204 . . , ,J, .1 2 • Y cr~es, ; C?nV'cnhon on Psychotropic Substances, Vielll'o. M ' 

1 February 1971, 10 Interllat:Lonal Legal lfaterials (1971) 261 and U.N. if ! 
Document E/Col1f 58/6' P"oto 1 nd' th S' ' . . ;';'. ~ • , ,. . co ame lng . C l.Dg1c Conventl.bl\ on nnrcotl.C 'i,' I 

drugs, Geneva 25 Narch 1972, 11 International Legal Materials (1972) 804 '1-0 :i,.· 

and U.N. Document E/Conf. 63/7., ' f 
1 c! 

~greement concerning the r~pressiol1 of the manufacture of, internal ~rada i 
~n, and usc of prepared Opl.Uln, Geneva 11 February 1925" 51 L"~'lnuc ofNatl.Olt~ '~1 
reaty Series, 337; Agreement concerning the suppression of opium smoking, 2 1 

Bangkok 27 November 1931, 177 League of Nations 1'reaty Series, 373. l I 
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Global ()r~ilni?nt:ionss\lC'h <la: U.N., \~.II,O., I.C.P,O. and rf'gi(lIl;:l or;',lni
zntiotl!: t>uch OH: Council oi llnl:opc, J.Cil~:I\C of Arah SLatl'i:, GO]I'J.!:Jl' 1'1<.:1 
)3urcau. 

The Sint:;le COllV~l\tlon 1%] j S cOIlC'hl<1c,1 to rep]ncc 7Jt'i111CCIl l",l>tl,'>:) th.:
previous tr.cnlicEl~ So, althvunh most (If lhc!i£· tn:aLii,., nrc still i" f('I'" 

• ." ." .. J l l ~ 
contro~, loS 1,rlm,lnJy e>:m:cH;cu loll ilccordnncl' to tlw Sing1 c GUIlV.'IlU".l F'(.', 
This aC,CQunts th{> 1\1t)l:C since that tn'at)' mainly js .:1 codific.::Llul1 l'[ til;' 
previous intornat.ionul It:t.iGlal:i~lll. -

This lrc.!lty is to rCDl~lill. ill fm'ce. fllt the l.ige'·r part; it has, J'''''\IC.VI,r, 
only !C\~ raU .. O,cntiulls ill c(llll~:!risoll to other Illlreoti cs trcuti "~$. 

Convcl1tion fer tho supprossj ~ll 01 the ill id t traffic in dan"(']'C'U', tl-::u"" ,l - (..I' , 

Geneva 26 June 1936; entcr(>cl intl1 torce on 0ctobl!t 26th, ]939. It; 1::!8 

amended by the Lake Success Protocol 1!)4CJ und cntcrt'u into [o]"cr, ';$ ar.,u'· 
dcd, on OctoL;rr' 10th, 1946. $ce 0:1 thie CorN(:~:ltion: ,T. G. stm'::;~, Ci'jln-ati 
of 1936 for s~tppr(!Rsion of illidt traffic ill dunterous drugs", 31 /,:;:(:ric: .. , 
Journal of IutC!rnntional ,Ltlu (1937), 31-43. 

Geneva Conven.tion 1936. art. 2. The rel('v~nt pnnd,()llS treaties nrc: the 
Hague Convention 1912, the Ceneva Ccnwution 1925 and the Gen,~v .. Convcr,ti ,H I 

1931. All of tbeSe treaties \vere prir..arily concluded to control nud sopcr', i. i 
the legitimate activities in the dl"Ug-ccollomy. I 
Geneva Convention 1936; art. 9. ., 

Sin81<e Convention .. 1961; art. 44,parn. 2. Reservation's eonccrniI!g this 
, provision have been mnde by France and Slvltzerland. 

Single Convention on narcotic drugs, Ne'~ York 30 Hareh 1961; e~tercd into 
force on December 13tlll 1964. See 011 this Co]~\'cntioll and its ~u!:lory: .: 
L.N. G()odJ~ic71. IINct., trands in narcotic control", 530 Internattond, ConelL" 
ation (1960)~ '181-242; A. Landa, "The Single Convention on n':l!:cot:J,e ,drugs I 
1961 \I; 16 Intet'nnti.onal Orgnni:ca tion (1%2) ~ 776-797; R. Tv. GraG(J, "T~e 
Unit~.d Nations and the opium problcmtl

1 13 ltlternationa1 and Coml!:tr~tlvc 
Lal07 Quarterly (1964) 96-115. Host useful for tlle ucttt'r apprl!Clatlon 0: 

• -.. 1 IS' 1 C entl' on on nareotlC 
thl.s conventl.on loS also: "COlill11clltary on tIC lng e onv It: is an 
drugs~ 1961 tl, U.N. DOCllment S;).les No. E. 73.XLl, Ne~v York, 1973. 
3rticle by article. commentary. 

Sing1!! Convention 1961, art. 33. 

Idem p art. 3S~ 

Idem, art. 37. 

Idem, art. 36. 

Idem,. art. 4. . -

See COnllllontary, footnote 14 above, 111-114. 
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p):utocol ilI'IC"II.) ine tIl(' Bi nl~i.e COI'lV(:'11t:ioll onnal"cot.ic drugs, ] 9(il, Ccnevl!" 
25 Nan:1t 19i1. The Protocol is llilL yet enter.ed illto force. The signatm:a 
and r3tifiC':!Hon is opcn to Pnrt.it'!5 to the Sin:,;1u Convention 1961 only. 
After t'Iw elltl:y hll"O ;'llrce of tll:! CcmeV<1 Protocpl 1972 St~lt('S cnn Decede 
only to tht'wN'Jldeu Single COI'l\'(!l1tiClll 1961. 'l'h,.' Geneva Prutocol.. 1972 hils 
been ratific'c1 hy 34 Slales on 29 Janu(l!'y 1975. ] t ldll no douht enter into 
force by I Ill' (:td of this year. 

'l'hcC\i:llmissj on 011 ~~:lrcotic Drubs iH a functional conunissioll of the Econo~lic 
anti Social COllucil of the Uniled h':lt:lons. 1Hthill its \~coILlpet-('l1c:e fall motters 
o£ ch"ug control, licit ns well ill jd,t activities. It is to be regarded as 
a llOlicy nloking body. 

'I'he Internationul Narcotics Control l:oard is a treacy-oxgan, founded by 
the Single Convention 1061. J;t is a s("mi-judicial organ \lith as its primnry 
task to control the lC't hilllate acLiviLic$ in the intcrnatiollal drug-econoI:":Y. 
See also M. Batta#, L~ controle htcrnational des stupafi:ll1ts, 78 Revue 
General de Droit IntcJ:lwtional Public (1974), 170-227 ~ in par ti.culalO at 
pp. 181-186. 

Geneva Protocol 1972, art. 14 adding subpara. (b) to art. 36, para. 'I 
Sinele Convention 1961. 

Geneva Protocol 1972, art. 14 ameuding para. 2, subpara(b) Single ConV'c.>n
tion'1961. 

Idem, art. 15 amendinzhrt. 38 Single Convention 1961. 
I ' 

Convention on psychotropic substances, Vienna 21 February 1971. This Con
vention has 110t yet entered into force. See on this Convention: C.H. Vienec, 
"La c.onvention sur les substances 1'Ilychotropes", 17 Annuaire ll'rant;ais de 
Droit Interuationa1 (1971), 641-656. 

Vienna Convention 1971 p art. 22, para. 1. 

Idem, art. 21 (action against the illicit traffic), ~}t. 22, para. 2 
(extl'adition and taking into account of foreign convictions). 

Idem, art. 20. 

The Netherlands a';e Party to: The Hague Convention 1912, Geneva Cbnvention 
1925, Geneva Convention 1931, Lake SUccess Protocol 1946, Paris Protocol 194!l 
and Single Convention 1961 and the fol1ot~ing regJonal treaties: Geneva 
Agreement 1925 and Bangkok Agreement 1931. The ncth~rlands have dcnoullced 
the Geneva Convention 1936. It bas signed but not ratified the No,., York 
Protocol 1953 and signcd~or ratified the Vienna Conventioll 1971 and the 
Geneva Protocol 1972. ' 

32 Compare aboy-c under 2.1 and 2.2. 
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34 SiT1Zlt> COilvcnticm 196] ~ art. 36. Od <>i 1J' , 
h t 1 ].lI '11' • h 11.1 \. arl 3tj \':~lS Ul ' , , • call. ('r .10m c.., 1. le) t trnf[ ic i :.l t tl' I" w." '" " , '" .,ilt,~", Jn~ i2 

d 1 '... • ' • I It' I t\'l!;lOll J n ~l! 111tf''''''. , . eat""". hore-over there is - S )1' 1" t . 1 " , • ..:. ill,"' .• <'l,'t'l.! • 1 \ • • ~ t.~ d.4!· (~ :u~t! ('. ~ 011 dIll!( -<1i l • . ( rt 

).n t. Ie . J'l.Cnll~ COfNt:nlJ.on 1971 \~herc i" to' '1 ' . '., ),",'L ,r'r .• ..:.11) 
I b ,. 1 . l-, .. u nll,.n t iw"· It f" .. ~ 
laSI C(!ll c tOSOnas loU the SiUt,] \' COIl\Tc-nti on l~1'j. -.., ,.Ot<, V''',i}l( ~ ,:","J~:" 

35 GcnC,tD, Convention 1936 ~ Pl."c<l!!!hl c. 

V!cnll~ C""llvcntiou 1971. art. 2n· G"r."va Pr I I ~ ~ 
- •• ,~-.~ 0 (lC{) 1 ,:].. -'''t" ] D , ~ ~ 

"~ GCllcva P,l"otocol 1 ~7')' . . " - > ... ~ '" "l ~J"", ~.:::. 
. • .. Ul J.ts ~n: t. 14 Sl'o~ks nf t l t" .... .,. 

to or i'U. ~n «1 teru<ltive for puuisl;~ll(!nt.' ~'.1 r.'!ll~ :1..1 ;:;<.lJ~ :tJ. ... '.t 

36 

38. Singie Convention 1961, art. 28. 

39 Ide?1l:~ art. 36. Tbe~p.nera1 (lbl~£a tiOT. of the P!lrtit':; i:s" to li'.:dt .-:11 :U:;: . .:; 

of t~substauces (-1,.~. callnauls also) to mcdical ilUJ scientific I'!-'q,o;>.:~. 
40 

41 

42 

Single Co'Nention 1961, art. 46. 

Idem JJ art. 49. 

Vicnna Convention on the l.m of tr\!aties. art. 44 u~' D " f , .J(. cC •. h COll , 391'ZJ. 
This treaty has not yet entered iuto force. 

43 Idem, art. 48. 

44 Idem, a~~2" 

45 Compare: N::u,k A~ Lai.7;wand. The international law of treaties und United 
States ler,nlization of mar~Jualla, 10 COluluhia Journal of Trausn;;,tiond L;m 
(1971), 413-441, at p. 432. 

46 Ide11l t ' at pp. 436 t "37. 

47 See J.ll.I;t. VC2>zijZ. In.ternational law in historical pC'l"spectivc, \'olu:ue \'1, 
pp. 343-370 and II qunlific<ltion of the alau:;dla l't?mw cia cw/;f,.il':.,;:} .at [l. 

344: tilt U41S still at: th<lt junctul"c more a c:ontroV(.'rsy of a hijhly 1~niiti..::.:2 
naturCl1 oftC'n inlC'lld(:u to dinr,uise ,'l bn>ach of the lau behind :;PU":h>'lS 
lcg~l argutll(!nts., thuu a true ] cgal. dispu Lc capable of seriolls jur idic .. l 
discussion. " 
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l 
'l'!te prove of a fllncl~tnJ(mtal 't'.IW:lg~ of circumstances hns become 1;Iu<:b llIorc f .. 
diific.ult: sinc<' during t.he Confr1h.mct! to cOllsidm- qJllC'11clu:ents to the Silllif,." 
Convention 011 llnrcotic th:llg,f.. hdd ~s rt1Cc-mt as 1972 110 Stolte has fotlnd i:r 
urgeut enough to nsk fllr a difcussio'n ,011, C<llUHlhis. .~ . 

Also the Cor,}.niHdon Oil Narcot:i.c Dr\Y.gs.'h.:lt· udoptcd hy 29 votes .:1l,d 1 abstL
tiOll u resolution ntrcsdng the ne~d for cannubis control.L 

Sing] c COl1lJclltiol' 1961r• <.p:-t. 3. ,:i ,., 

Idc:'iI, art. 2 paras. 6 and 7, and art. 28. 
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In art. 2, parn. 6 the Hords "amI cannabis to those of article 28" shculJ 
be del<'ted and in art.' 2~ p.'lra. 7lhci' words "the canllclbi::; plant" and "aid 
canl1abis leaves" should l>e left out. g' 

~' 

Compaw::: Robert X. Eao'{;t" The Single Convention Oll l1l'.rcotic drUGS vs. .~ 1 
·decriminalization of rnnrijuann: A heeinnillg or an end? Califc,rni.u State" ••. 
Bar Journal (197'1), 524-527 and 575-519 ~ especially the cOl1cluc~i('ll1S al; f, 
p. 579." ~.,"~ ~ 

J .\ 

Single Conventioll 1961, ar.t. 14. It is U,e International Narc(ltJ.cs cont~',)lf 
Board (nee. above footnote 23) that can take: or propose these measures.'~ . ,{ 
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