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g dvisory Committee to the United States Commission on Civil Rights prepared for the information and
consideration of the Cominission. This report will be considered by the Commission, and the Commission will make public

its reaction. In the meantime, the findings and recommendations of this report should not be attributed to the Commission
but only to thie Ohio Advisory Committee. '
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THE UNITED STATES COMMISSION ON CIVIL RIGHTS
The United States Commission on Civil Rights, created by the Civil Rights Act of
1957, is an independent, bipartisan agency of the executive branch of the Federal
Government. By the terms of the act, as amended, the Commission is charged with
the following duties pertaining to discrimination or denials of the equal protection
of the laws based on race, color, religion, sex, age, handicap, or national origin, or
in the administration of justice: investigation of individual discriminatory denials of
. i the right to vote; study of legal developments with respect to discrimination or
denials of the equal protection of the law; appraisal of the laws and policies of the
: United States with respect to discrimination or denials of equal protection of the
law; maintenance of a national clearinghouse for information respecting discrimina-
tion or denials of equal protection of the law; and investigation of patterns or
practices of fraud or discrimination in the conduct of Federal elections. The
Commission is also required to submit reports to the President and the Congress at
such times as the Commission, the Congress, or the President shall deem desirable.
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o THE STATE ADVISORY COMMITTEES

- An Advisory Committee to the United States Commission on Civil Rights has been
] established in each of the 50 States and the District of Columbia pursuant to section
’ ' 105(c) of the Civil Rights Act of 1957 as amended. The Advisory Committees are
Lo made up of responsible persons who serve without compensation. Their functions
' under their mandate from the Commission are.tg; advise the Commission of all
relevant information concerning their respective States on matters within the
juricdiction of the Commission; advise the CO{pmission on matters of mutual
concern in the preparation of reports of the Commission to the President and the
Congress; receive reports, suggestions, and recommendations from individuals,
public and private organizations, and public officials upon matters pertinent to
inquiries conducted by the State Advisory Committee; initiate and forward advice
& O and recommendations to the Commission upon matters in which the Commission
shall request the assistance of the State Advisory Committee; and attend, as
observers, any open hearing or conference which the Commission may hold within
the State.
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Policing in Cincinnati, Ohio:
Official Policy Mg vs. Civilian Reality

—A report prepared by the Ohio Advisory Commit-
tee to the United States Commission on Civil Rights

ATTRIBUTION:

The findings and recommendations contained in this
report are those of the Ohio Advisory Committee to
the United States Commission on Civil Rights and,
as such, are not attributable to the Commission. This
report has been prepared by the Ohio Advisory
Committee for submission to the Commission, and
will be considered by the Commission in formulating
its recommendations to the President and the
Congress.

RIGHT OF RESPONSE:

Prior to the publication of this report and consistent
with Commission policy, the Ohio Advisory Com-
mittee afforded to all individuals or organizations
that may have been defamed, degraded, or incrimi-
nated by any material contained in the report an
opportunity to respond in writing to such material.
All responses have been incorporated, appended, or
otherwise reflected in this publication.
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LETTER OF TRANSMITTAL

Ohio Advisory Committee to the
U.S. Commission on Civil Rights
" January 1981

MEMBERS OF T HE COMMISSION
Arthur S. Flemming, Chairman

Mary F. Berry, Vice Chairman
Stephen Horn

Blandina C. Ramirez

Jill S. Ruckelshaus

Murray Saltzman

Louis Nufiez, Staff Director

Dear Commissioners:

The Ohio Advisory Committee to the U.S. Commission on Civil Rights sujbmits
this report, Policing in Cincinnati, Ohio: Official Policy and, vs. (.l'ivi.lian Reality, as
part of its responsibility to advise the Commission about civil rights problems

within this State. . .
product of the continuing concern of the Ohio Advisory

This report is 2 nuir ) . .
Committee with the administration ofjustice 1 Ohio. In particular, the Committee

is concerned with how justice is administered to minorities, both racial and
cultural, as well as to women and poor people.

y of the Cincinnati Police Division has focused on use of force,

The present stud ision | o
distribution of services, and employment of minorities and women. In addition,

involvement of the State and Federal Governmnet is reviewed along with selected

national issues in policing and proposed solutions to current problems.

The Committee investigated the Cincinnati Police Division over an 18-month
period. The Division itself provided a wealth of data covering official polici.es and
procedures. In addition, the Committee held a two-day fact-finding meeting on
June 28-29, 1979 at which Ccivilians as individuals and as representatives of
community organizations presented their concerns about police practices in
Cincinnati. Police officials and officers, local and county enforcement personnel,
city administrators and legislators, and the Mayor participated in the fact-finding
meeting as well. '

- A review of all the data presented to the Committee leads inexorably to the
conclusion that there, exists a serious discrepancy between the official policy of the
Cincinnati Police Division in regard to use of force, distribution of services, and
nondiscrimination in employment and the experiences of minority civilians and
police officers, including members of racial and cultural minorities, as well as poor
people. A similar and equally serious discrepancy exists between official Federal
policy in regard to nondiscrimination by recipients of Federal funds and the lack of
action by Federal funding agencies to agencies to ensure compliance. One
consequence of these discrepancies and the cynicism they engender will continue
to exist as long as civilians are locked out of policy-making and review of police
practices and procedures.

Based- upon the extensive data available to the Committee, a number of findings
have been drawn on which recommendations are made for closing the gap between
official policy and actual practice, for increasing civilian participation in the

ii

operatiori of the Cincinnati Poli ivisi
olice Division, and iminati
o ‘ ' , and for eliminatin
Phlc?se ref:o‘n?mendatlons are directed to local officials both w i and it
olice Division, and to State and Federal officials

The Commi i i

to ensure clc::;:llisaxll)z: lc(:fl'1 lflfly g nc.:erne.d about the virtual lack of Federal efforts
requirements. In part, thi . cmcmr.latl Police Division with nondiscrimination
available to the Fede’ral ; Pr;blem exxsfs be:cause of a paucity of effective remedies
data for monitoring the - lg g agencies, in part, because of inadequate staff and
Cincinnati Police Divisionc:(::l duicrf I:):rtsu:‘;cg::znte;‘s dof federal funds such as the
jurisdicti . b se Federal funding agenci

.; resulttlg? ?}\l/;re dlsrcorlx)rlnmatlon against t.he poor or against whitf Aipala?h}il:x:;e 2:
directed to the an r: ms, the Committee has made specific recommendations
eliminate the gulf b egt ss. and to FederaEI funding and enforcement agencies to
fustice and the reali viveen‘ decflared national commitment to nondiscriminatory
The Ohio Advis é n m.morlty and economically disadvantaged communiti

ory Committee requests that you support its recommendations ;sy

taking appropriate acti
ion toward the goal of ensurin i
. 3 3 . » the
admlmgtratxon of justice throughout the city of Cincirgmati eauiable and consensual

ithin and without the

Sincerely,

Henrietta H. Looman
Chairperson
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What brought the Ohio
Advisory Committee to .
Cincinnati |

The last two decades have seen unprecendented
growth in the demands being made by minorities
and women for their civil rights which are guaran-

teed by the Constitution. There is a marked differ- .

ence, however, in establishing laws to ensure civil
rights and the- enforcement of those laws in such a
way that true progress is made. In minority commu-
nities throughout the country, it is becoming increas-
ingly evident that words on paper mean nothing if
those words are not backed up by action.*

This lack of equal rights or equal protection under
the law was alleged in the many complaints received
by the Ohio Advisory Committee and in the high
degree of frustration of minorities being voiced by
Cincinnatians. Those complaints which concerned
the actions of police officers toward minorities have
ranged from verbal abuse, harassment, false arrest,
use of force, discrimination in hiring and promo-
tions, to shootings which resulted in death:

The following excerpts from 1978 Cincinnati
newspaper reports reveal the seriousness of prob-
lems which have occurred there:

A 44-year old Cincinnati highway maintenance
employee, who officials later said was mentally
disturbed, became upset at the city garage.
Police were called and the man allegedly

~ scuffled with one officer, taking his night stick
from him. The officer then shot him in the
stomach - he survived the shooting.

i Ruben Sandoval and Douglas R. Martinze, “Police Brutality-the New
Epidemic,” The Nation, Sept./Oct. 1978, p. 14.

2 Dave Krieger and Douglas Imbrogno, “'Beasley’s Death Makes 9 Police-
Related Shootings,” Cincinnati Enquirer, December 3, 1978, .

A 28-year old escaped mental patient from a
hospital was confronted by an officer in a
downtown Cincinnati hotel. ‘When the man
began to flee, the officer fired twice, hitting him
in the head. The'man survived.

An 18-year old wanted on theft and burglary
charges was paralyzed from waist down when
he was accidently shot in the back by a pursuing
officer. The officer said he slipped on the
pavement and his gun discharged.

A recent incident involved a 17-year old Black
car robbery suspect who was shot and killed
‘while fleeing the police. This- was the ninth
person shot by local police officers in and
around Cincinnati in 1978. This case is not the
first to have caused questions about whether the
police over reacted.? .

Cincinnati, referred to as “the city of Seven

-

Hills”, the “Queen City” and the “Gateway to the ,

South”, was described by Sir Winston Churchill as
“the most beautiful inland city in American”.?
“Cincinnati is truly one of the most well-rounded,
active, interesting and beautiful cities in the entire
county!” states the Hello’ Welcome! magazine. Tim-
othy Kincade, in the Ohio Magazine, says,

Cincinnatians unashamedly love their city; citi-
zens and tycoons, politicans and bankers, all
share equally in the feeling they have for their
city and so they should. Life wouldn’t be more

3 Hello Welcome Magazine, February 1979, p. 6.
¢ Ibid,
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enjoyable than in Cincinnati. If God made
anything better he kept it for Himself.®

Cincinnati was founded in 1788, chartered as a
village in 1892, and incorporat=d as a city in 1819. It
adopted the Council Manager form of government
in 1925.6 As Ohio Magazine stated:

Cincinnati makes the national press with some
regularity but not on a daily basis. Normally, it’s
only to announce that another federal coguqxt-
tee or national foundation has selectec.i chm-
nati as one of the 10 most liveable cities mn the
country or that the Cincinnati Reds topped the
major league road attendance .records. 'Pre.tty
dull stuff, 1eally. People living in a captivating
city, relishing the charm which surrounds therr},
nourished by a rich and healthy cultural .tradl-
tion, people like this don’t generate the kind of
copy that sells newspapers.”

What could have happend to turn Cincinnati into a
city facing a crisis in police-community relat?ons?
This is one of the questions that the Ohio Adv1sery
Committee attempted to answer in its investigation
of law enforcement activities in Cincinnati.

In the fall of 1978, the Committee received
numerous complaints, newspaper clippings and re-
ports of conflict and concern from citizens and
community groups about deteriorating police com-
munity relations in Cincinnati. The Committee and
U.S. Commission on Civil Rights staff members
were inivited to a meeting of the Cincinnati Human
Relations Commission (CHRC) on November 9,
1978, to discuss the situation. Cincinnatians related
their experiencs with police harassment and verbal
abuse. The Committee also heard reports of prob-
lems pertaining to police conduct in the city,
including allegations of discrimination in employ-
ment and in the provision of police services.

After this dialogue, the CHRC joined by the
National Association for the Advancement of Col-
ored People, the Ohio Black Political Assembly, the
Urban Appalachian Council and other community
groups made a request of the Committee to investi-
gate city procedure for handling complaints against
police offices. As Michael E. Maloney, Director of
the Urban Appalachian Council concluded:
Wincinnati Is Best of All,” Ohio Magazine, May 1979,
P bid
7 Ibid,

® Appalachian Action Committee of the Urban Appalachian Council,
“Critique of Citizen Complaint Process,” October 1976, p. 1.

2

The police image has been harmed by recent
publicity about corrupt practices by command
level officers. It has been furthe_r damaged on
the streets by degenerating police-community
relations, especially in poor Black and {&ppala-
chian neighborhoods. This degeneration has
been caused by a few officers who persist in
harassing and abusing citizens hvm_g in these
neighborhoods. It isa dangerous and intolerable
situation for neighborhood residents and for the

ublic service mission of the police division.
This violatile -condition can be defused in part
by giving citizens a more effective redress of
their grievances than now exists. ’I:he CO}’nplaint
process, as it now exists, is secretive, biased in
some instances, and less than helpful in dealing
with the deeper issue of citizens feeling frustrat-
ed and helpless when confronted by police

abuse.?

With this background information, the Ohio Advi-
sory Committee decided to conduct a study of the
administration of justice, focusing on the role of the
police in Cincinnati. A statement by Clark Roberts
Director of the Midwestern Regional Office, U.S.
Commission on Civil Rights, reflects the feelings of
the Committee, “One measure of good police-citizen
relationships is whether or not the police department
provides a place where a person can go to solve a
problem, not just file a complaint”.®

Problems and Perceptions—
Viewpoints of Community and
Police

The entire criminal justice system, including
courts and corrections as well as the police, is
charged with enforcing the law and maintaining
order. What is distinctive about the responsibility of
the police is that they are charged with performing
these functions where all eyes are upon them and
where the going is roughest, on the streets. Since
this is a time of increasing crime, increasing social
unrest, and increasing public sensitivity to both, itisa
time when police work is particularly important,
complicated, conspicuous, and delicate.®

The police did not start and cannot stop the
convulsive social changes that are taking place in
America. They do not enact laws that they are
required to enforce, mor do they dispose of the
® Statement before the Ohio Advisory Committee and Cincinnati Humen
::elations Commission meeting, Cincinnati, Ohio, Nov. 9, 1978.

1 S, President's Commission on Law Enforcement and Administration
of Justice, Task Force Report, p. 1. !
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criminal they arrest. The police are only one part of
the justice system, the justice system is only one part
of the government, and the government is only one
part of society.1

It is when the police attempt to solve problems
that arise from the community’s social and economic
failures that policing is least effective and most
frustrating. On the whole, police must accept society
as it is-a society in which many parents fail to raise
their children as law-abiding citizens, in which
schools fail to educate them to assume adult roles,
and in which the economy is not geared to provide
them with jobs.?

This frustration was clearly expressed in the -

testimony of David D’Erminio, Police Specialist-
Cincinnati Police Division:

I think society demands too much of the
policeman. Not only are we expected to enforce
the law with restrictions, but we’re expected to
be curbside psychiatrists, marriage counselors,
social workers, even doctors and ministers-and
those crucial choices and the time frame of
seconds rather than days, to shoot or not to
shoot, to arrest or not to arrest, to give chase or
to let go.1®

Sgt. Danny O’Malley, who resigned in Septem-
ber 1979, told Jim Greenfield of the Cincinnati
Engquirer:

Things are as bad as they seem at the Cincinnati
Police Division. There is no way my son will
ever become a police officer if I have anything
to say about it. I love this job but I feel I've
outlived a lot of things. Times have changed,
attitude have changed. I guess people have
changed.™

Jim Greenfield concluded: “So have the Cincinnati
police changed from a proud, disciplined paramili-
tary force once recognized nationally for its quality,
to a harried uncertain unit bludgeonned by history
and labor strife and confronted by constant chal-
lenge~-from within as well as from without”.

The rank and file morale is at its lowest ebb in
memory, and police community relations is suffering
as well. The presitge of the police division began to
drop with the indictment of a former police chief in
13 Task Force Report, p. 2.

13 Testimony before the Ohio Advisory Committee to the U.S. Commis-
sion on Civil Rights,” Cincinnati, Ohio, June 28-29, 1979, Transcript
(hereafter cited as Transcript), p. 608.

14 Jim Greenfield, “Cincinnati Police-The Embittered Force,” Cincinnati
Engquirer, December 12, 1979 (hereafter cited as Greenfield Series).

1975 and plunged further down with the layoff of 94
officers during the city’s financial crisis of December
1976. Feeling protected by the civil service system,
the police who thought they had a secure, prestigous
career, found through the layoffs that their jobs
were subject to municipal finance and political
decisions. The long pay dispute between the Frater-
nal Order of Police and the city, with the officers
having no contract for over a year, has not helped
morale. The image cracked again when the Ohio 1st
District Court of Appeals upheld the requirement
that Cincinnati employees live within city limits.1®

The police feel that they are all alone and no one
cares.” The black police officers have the same
problems as other officers but with an added
dimension. In a city whose population is one-third
black, the fact that only seven percent of the police
force is black is a bone of contention with the black
officers and members of the black community.!8
Wendell Young, Police officer and president of the
Sentinels Police Association, testified that:

Cincinnati has a problem because the Police
Division in the black community isn’t viewed as
‘an organization that protects people. It’s viewed
as an organization that protects property, which
is left behind by the white merchant when he
goes home to another part of the city and must
leave his place unguarded. '

There is a double standard in policing, In the
black community, policing attempts to control
crime, in the white community, policing at-
temtps to eradicate it. If we had a police
department that was representative of all the
people it served, I think that then the response
to policing in the black community would be
the kind of respo.ise that black people would
feel they could trust. If we had at least one
assistant police chief who was black, if we had
several captains who were black, we would
have black officers in the command making
areas in the police division.?®

If these are adequate statements of the police’s
perception of their own image, what does the
community think of the police image? In the
testimony of the Metropolitan Area Religious Coali-
tion (MARC) of Cincinnati it was stated:

3 Tbid.

¢ Buckley v. Cincinnati, No. C-790212 (Ohio Ct. App., Aug. 29, 1979.
17 Greenfield Series.

s Ibid,

¥ Transcript, pp. 189-190,




We feel that perceptions of a large segment of
the community are as important as what really
exists. We do believes that underpolicing is as
big of a problem as over-policing and we feel
that one of the great problems is that many
citizens in the poorer inner-city communities
feel that they do not get adequate protection
and there is as much need for improved policing
as there is for less harassment.?°

Sentiment in the black community, today, closely
parallels virulent anti-police feelings in the predomi-
nantly Appalachiann community. Michael E. Malo-
ney says, “It’s the same problem, having some police
officers who are either unqualified by reason of
training or attitude and who commit acts of brutali-
ty. It's the same problem of the community not
having an avenue of redress.”?!

“All poor people are pretty much in the same
powerless disadvantaged position”, says University
of Cincinnati Vice President Lawrence Hawkins,
Chairman of the Mayor’s Community Relations
Panel.?? Present Mayor Kenneth Blackwell does not
find surprising the antagonism that police say they
encounter. This is an era in which those without
power are challenging institutions, government,
lawyers, and the press as well as police. Mayor
Blackwell has also said that people who do not feel
they share in the system view the policeman as the
protector of the status guo. The policeman as the
point man is the first to realize the challenge to
authority, to the legitimacy of the system.2?

Mr. J.C. Johnson, President of the Cincinnati
Chapter of the N.A.A.C.P. testified that:

When this situation started to unfold, I was
under the impression that this was complete-
ly. . .a result of racism on behalf of members of
the police division. . .after having sat through
numerous nights of testimony from Cincinnati
citizens, I no longer believe that is the only
rationale. . .there is a very heavy degree of
classism involved in the problem here. . .I say
this because, I find that not only blacks are
having problems when dealing with the Cincin-
nati police, there are certain members of the
poor white community that are having these
same types of problems. A two-fold problem
has emerged in Cincinnati. First is a series of
perceptions held by significant segments of the
population that they are not adequately served

% Transcript, pp. 538-541,

# Greenfield Series.

22 Greenfield Series.
23 Greenfield Series.

4

by the police division, second is the fact that
there is no mechanism in place to resolve
police-community conflicts in which these seg-
ments have confidence.?

Mr. Simon Leis, Hamilton County Prosecutor,
offered a different opinion. He expressed his hope
that the Commission not lose sight of the fact that
many of the incidents being investigated in which
police misconduct has been alleged would not have
occurred in the first place if it were not for the
crimes that were committed and which necessitated
police action.? It is clear that where people live or
work and the nature of their personal involvement in
the community have an effect on their perceptions
of the police. Of the many people interviewed and
the letters received, it became evident that some-
thing is wrong. The first question that arises is, what
is the problem? The second is, what can we do about
it? ‘

Farnsley Peters, Executive Vice President, Great-
er Cincinnati Chamber of Commerce, stated:

There is no doubt about the fact that there is
great uneasiness in Cincinnati today. Police
officers and their families are frightened by the
possibility of future killings. The minority com-
munity is concerned that they will bear the
brunt of overreactions to the situation. And the
community at large is dismayed at what appears
to be the loss of the community safety in which
they have so long taken for granted in Cincin-
nati.

MTr. Peters concluded:

We have to face the current situation with
realism and understanding, we have to work
together as a community to restore mutual
confidence and trust between all elements of the
community. It seems to me our immediate
solution is twofold; first we must make sure that
the Cincinnati Police is properly trained and
equipped to carry out their mission; second, we
must assure the minority community that justice
will prevail in our city,2*

The heart of the law enforcement function, as
experts are fond of pointing out, is one of legitimacy.
To carry out effectively any of their various assign-
ments, the authority of the police must be generally
accepted by the public. The crux of the American
¢ Transcript pp. 126-129.

s Ibid,, p. 154.
2 Ibid., pp. 713, 715.

police problem has long been the fact that the
legitimacy of the police is often challenged rather
than accepted. From this issue alone stems some of
the most serious and long-standing problems in
American policing.

Precisely because they are essentially a politicial
institutions, and have been perceived as such by the
public, American police have not enjoyed wide-
spread acceptance by the public. Police officers,
have historically been subjected to an enormous
amount of ridicule and outright hostility. The
Cincinnati chief of police complained in 1887 that “a
policeman’s life is one of continual danger. . .He is
considered fair sport for every gang of roughs and
hoodlums who choose to assail him. . . .”#

Former Police Commissioner of New York City,
Patrick Murphy writes in his book, Commissioners:

Municipal politics and bad management are two
main reasons why the struggle of the honest
effective police officers to do good work in an
heroic one. . .[T]he most honest television pro-
trayal of police work is not perhaps “Kojak” or
even ‘“Police Story” but “Barney Miller”. . .In
its essential form, even without the debilitating
and often demoralizing accountrements of man-
agerial stupidity, the job of the American police
officer is a terribly emotional one. Nerves are
on edge for very moment the officer is an
display. . .In the police role as a sort of grand
mop-up operation, the police often see society
for what it is at its worst—not as society likes to
see itself.?®

Former Captain Anthony Bouza, 44th Precinct,
Bronx, N.Y. in 1977 stated:

Aristotle did say 2500 years ago that poverty is
the parent of revolution and crime. It is still
true. . . .America attacks the problems that it
sees. It doesn’t see these problems. They are
now under the rug. They are being more
ignored now than they ever have been. There
hasn’t been a significant redistribution of in-
come in this nation for 30 years. . .To the
degree that 1 succeed in keeping the ghetto
cool—to the degree that I can be effective, to
that degree, fundamentally, am I deflecting
America’s attention from discovering this canc-
er?. . .Maybe I’d be better off not being as
effective as I presume myself to be. . .And that

27 Samuel Walker, 4 Critical History of Police Reform, (Lexington, Mass:
Lexington Books 1977), p. 14,

2 Excerpts from Patrick Murphy's book, Commissioners as printed in the
Chicago Tribune, Sunday, Aprul 22, 1979, Murphy formerly was police
commissioner in New York City, Detroit, Washington, D,C., and Syracuse,
He now heads the Police Foundation in Washington, D.C.

way American would be corfronting the prob-
lem as it had to do during the urban riots of the
60’s and so on. The fact of the matter is that we
are manufacturing criminals and brutality out
there. We are very efficiently creating a very
volatile and dangerous sub-element of our soci-
ety. . ..

We are doing it simply because we don’t want
to face the burdens, the problems, and the
responsibilities that their existence imposes on
any society with conscience. So rather than
awaken your conscience to the problem, you
are far better off just ignoring it. And that’s
what we are doing. I am very well paid, almost,
to be the commander of an occupation in the
ghetto. So that’s where my sense of defeat and
frustration comes from.?

All of these pressures and points of conflict no
doubt contribute at least in part, to the problems in
Cincinnati. In order to develop a more comprehen-
sive understanding of police/community relations,
the Ohio Advisory Committee launches an investi-
gation, the findings of which are reported in the
following pages. Interviews were conducted with
the city officials and police administrative officials to
gather information about their polices and proce-
dures regarding use of force, employment and
promotion, training and education, complaint pro-
cessing, and related issues under their jurisdiction.
Police, community groups, civic and religious orga-
nizations, civil rights leaders, and individuals were
also interviewed to obtain a cross-sectional perspec-
tive of the police - community relations aspect of the
crisis. A variety of documentation was collected and
analyzed, including written policies, annual reports,
previous studies, statistical data, and other relevant
materials. The Committee held a fact-finding meet-
ing in June 28, 29, 1979 to receive further data to be
used to supplement that gathered through the
preliminary investigative process.

This introductory chapter has given some back-
ground of incidents, complaints, and frustration that
existed in Cincinnati as they relate to the Police
Division and its operation. The following sections of
the report will analyze the extensive materials
submitted to the Ohio Advisory Committee and will
offer recommendations to increase civilian participa-
2 Captain Bouza, 44th Precinct, Bronx, New York, excerpts from

WNET/TV, The PoliceTapes, January 3, 1977. He is now police chief of
Minneapolis, Minnesota.
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tion in the development and review of police
policies and practices in Cincinnati.
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Chapter 1

Use of Force

Considerations of Law and
Policy :

What is Force?

Analyzing the use of force by police personnel
against civilians involves three threshold consider-
ations. First, what was the goal of the police officer
and the perception of that goal by the civilian?
Related to this first consideration are whether or not
the goal was a legitimate goal of law enforcement,
order maintenarce, or service within the parameters
of the officer’s responsibilities and whether or not
the goal was clearly communicated to the civilan.
The Ohio Advisory Committee, for example, has
received a number of complaints that Cincinnati
police officers at time have advised civilians to do
things for no legitimate or stated reason such as
ordering a small and peaceful group of youngsters to
disperse without explanation.! Cincinnati residents
have also stated that officers questioned as.to their
purposes in ordering civilians to do or refrain from
doing something, frequently refuse to answer. The
Reverend Fred Shuttlesworth of the Cincinnati
Ministerial Coalition reported to the Ohio Advisory
©See e, Rev. James W, Jones, Ministerial Coalition of Cincinnati, Ohio,
testimony before the Ohio Advisory Committee to the U.S, Commission on
Civil Rights, Cincinnati, Ohio, June 28-29, 1979, transcript, (hereafter cited
as Transcript), p. 197.

2 Transcript, p. 205,

* Ann Martin, Transcript, p. 233; J.C. Johnson, President, Cincinnati
Branch, N,A.A.C.P,, “Statement by J.C. Johnson On "Béhalf of the
Cincinnati N.A.A.C.P.”, May 17, 1979,

* Report of the Mayor's Community Relations Panel to the Council of the City
of Cincinnati, Cincinnati; Ohio, July 5, 1979 (hereafter cited as Mayor's
Panel), pp. 111-4-5,

® Arthur Slater, Cincinnati Human Relations Commission, Transcript, pp.

340-341; Community For Our Protection, “Update”, June 1979,
¢ Seceg. , Sydney J. Harris, “Police Brutality Scars the Psyche As Often

Committee that civilians, frequently ask police who
arrest them “well, what have I done?”’ because they
honestly do not know how their conduct has
violated the law, only to receive no response or
some high-handed answer such as “we’ll think of
something”.? Other civilians have alleged to the
Comnmittee,® to the Mayor’s Community Relations
Panel,* and to other community groups® that police
officers regularly refuse to explain their orders,
inferring that they sometimes have no legitimate
purpose for their orders. To civilians, this kind of
police conduct reportedly constitutes abuse, harass-
ment, and a misuse of force.®

-Secondly, in analyzing use of force by police, it is
necessary to look at whether the civilian was
resisting police orders. What was the nature of the
perceived resistance? Was he or she physically or
verbally refusing to obey the officer or was the
civilan merely questioning the officer’s conduct,
asking for an explanation, or asserting his or her civil
rights? It has often been pointed out that police
officers may perceive such behavior as resistance,”’
or even as a kind of assault, albeit a “symbolic
*As Tt Bashes Heads”, (Chicago) ’Sun-Timu, Oct. 8, 1979, p. 41, The former
Mayor of -Cincinnati, Bobbie Sterne, testified before the Ohio State
Advisory Committee that there is some police brutality in Cincinnati but
assessing the extent of that brutality is a very difficult problem. Transcript,
5"Is'l:i')ne National Advisory Commission on Criminal Justice Standards and
Goals has urged that a suspect’s “lack of cooperation or antagonistic
attitude” should not be a factor as such in a decision to arrest. .Police,
Washington, D.C.: Government Printing Office (1973) (hereafter cited as
Police ) p. 24. The Rev. Fred Shuttlesworth, Cincinnati Ministrial Coalition,
reported to the Ohio Advisory Committee that civilians often do not know

how or why their behavior constifutes resistance to a- police officer.
Transcript, p. 208-211, ‘
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Zs};a::is, requiring an aggressive response by the
The Ohio State Advisory Committee has received
a number of reports concerning civilians who have
been physically restrained or threatened by officers
where no actual resistance was offered. For exam-
ple,' the Assistanct Director of the Cincinnati Metro
politan Housing Authority, Virgil V. Ashley,? re:
ported an incident involving white ofﬁcers’ and
Ela.ck civilian in which the arresting officers used
v11e and abusive” language and threatened the
civilians who were passively submitting to thei
ar-res'ts. The Reverend James W. Jones of thr
Cincinnati Ministerial Coalition?® stated that it is .
common occurrence for police to use actual ameil
threafened physical force and the threat of legal
sa'm.cflons (usually for disorderly conduct) a aixg:;t
civilian who questions the reasons for detfining
’ zlgem. The use of p}}ysical and other forms of force
. overcomfe .n.onex1stent or exaggerated resistance
: 3;{)flears to civilians as abuse, harassment, and brutali-
'Third!y, and the issue on which the remainder of
;hxs section will focus, is the nature and extent of tl?e
rz:ic:: used by the policc? to overcome alleged civilian
additia::e. Waszh the kind of force appropriate? In
ad “f, we,l’s .t e amoz{nt. of force reasonable? The
erm “force” is often limited to the actual applic
tg;ln of Rhy:sical coercion or restraint. That is hg& tli:
. f::ecrtlll::ntal code?? and Cincinnati Police Division
define the t;:m. To the Police Division, “force”
e Chemizal e actual ::lse of physical means (includ-
n ¢ agents) “beyond what is necessary to
z’im someone by handcuffing him behind hi
back”!?® To civilians, however, “force” is probabl}s'

much broader and includ
much broa es a range of threatened

* The concept of the civili
viliaz *“symboli ilant’ i

; f the i ic - assailant
S'gr?smel ;{66 )Skolmck in Jt{snce Without Trial (New Y:;ali ;?;Odg\sﬁd %
Skol;lick o l(1htt3reafter c1}ed as Justice Without Trial).b ;ﬂ‘ccr:lord'l v
oo witl’x . al qr;: ot: police work which requires continuous pr o
shonhand"p(t’higﬂ;h VIO}IIgn':e, hcauses officers to develop a ‘Pp:;:cei)utﬁai

: ; which they “identif; in ki f a
shorths h 'y certain kind:
ﬂ};m o éc pz??:;l;:;!:, hthat is, as persons \Yho use gesture, langsu:gfe l::;Odp :ﬁt'as
that the policeman tgs come to recognize as a prelude to violenc’:e" ( ;rsc
it 2;‘/&1:::;1'2 pl:eceive the threat of violence' tlz; b?:
diminished by docile an behavior and increased by assertive behavi
o5y ndicate “‘acceptance of the policeman’s authority’x'!.w((:
¢ Ohio Advisory Committ i |

dv hearing in Ci 4 i
1975, Exhibit 38 hereatier citd os Hemving Exnii g o e 25
:: i diibiion v} er cited as Hearing Exhibit 34} ' '
Mayor's Panel, pp. IHI-1, 6; Exhibi
. , pp. I1I-1, 6; Exhibit 28; Mi i
Elfs;::toorrc,grban Appalachi?x; Council, Tran'scri;::tt’]a;:)l ]l\ggl-oll;ely, Bxecutive
means any violence, complusion, or coristrain‘t physically

8

Civilians are aware that police officers possess the

power to use physical coercion including in some:

cxrcums.tances fatal force to accomplish their goals.!s
M.any'cwilians particularly the poor and members ;)f
minority communities who as groups have the
largest number of adverse police-citizens contécts
fear that power.' Consequently, civilians often infe;
that force has been used to coerce their behavior
when an .ofﬁcer orders him or her to do or retrain
from. doing an act, when the officer threatens
p?lyswal or legal sanctions, when the officer draws
his or her gun, as well as when the officer applies
a?tual physical restraint or coercion agai
ol oY gainst the
Aéw?ny of the lcomplaints received by the Ohio
visory Committee and the Mayor’s Communit
Relations Panel indicate that Cincinnati civilians d())’
equatf: the use of authoritarian behavior control
tecl.mlque.:s by police with “force”.1® The Cincinnati
Police Division, on the contrary, views “force” onl
as actu:al physical coercion or restrain and does no);
recognize symbolic or threatened force.’* Police
gzzsac:lr;zetlhapparently have failed to understand that
becaus ey possess the power to use physical force
icluding deadly weapons and chemical agents
clv1!1an§ respond to police actions as “forceg” f: :
ealrher in the .interaction then do the poliée therfll-
::, tves. F:?r clv11{ans, the dichotomy generally is
etween l?ersuaswn” and “force.” Civilian percep-
txorfs in Fhls regard accord with the British olip
thlch d?chotomizes “force” on the one hanlc)l agg
of}f:l;?s;g:, c:plor?ac.y an.d salesmanship” on the
tinct.. For the Cincinnati police, the critical dis-
ion is between “physical force” and “all othe
techniques of behavior control”: Tension and alienal-.

tion between civilia i
ns and police are natu -
products of such distinctions.?! rel by

exerted by any means upon i '
O H " H

ﬁng. §fa9_01.01(A) (Pagep1975)l: against a person or thing”. Ohio Rev. Code’

a
Cincisn al:: l{z?fcih DC.ra'\\yford, Commander, Internal Investigations Secti
ot ivision, telephone interview December 3, 1979, (h .
ercited s Crawford Telephone Interview of Dec; 3, 1979) 1979, (hereal:
ohyid megs i|s<t:ourse, compulsion or restraint by intellectual, moral,
D means, s tantamount to “force”. Websters' Third New Ir;t onal
el ry (Springfield, Mass: G, & C. Merriam Company, 1971 ermational
. A;e e.g. Police, p. 18, e >

avor!
ok g:{ SS Pan.el, p. III'—4; Jean Mabry, Transcript, p. 726; Wendell Y:
P ﬁ ;:lntmels Police Association; Transcript, p. 549’ oune
Legon s irtle, Attorney, National Lawyer's Guild T;anscr'
s aines, Attorney, Transcript, pp. 246-47, ' P P 257,
. C:: ‘3‘1?’., Rev, Fred Shuttlesworth, Transcript, p. 204.
o o lf:irc}v’fl‘ell;:phc:)ne Interview of Dec, 3, 1979

. Davis, Staff One: A Perspective o;; Effecti e

:rlxerge(Englewood Cll.ffs, N.J.: Prentice-Hall; 1978), ;{];: I?EB:),OIICE Manage-

e e.g., Ann Martin, Transcript, p. 229. "

A further -problem created by the. Cincinnati
police dichotomy in regard to force involves the
way civilian complaints of police misconduct are
classified and handled by the Cincinnati Police
Division, Internal Investigation Section: (IIS). The
IIS uses nine categories for classfying complaints.*®
Only two categories are germaine to the present
discussion. Category 1 is titled ‘discourtesy®® Cate-
gory 3 is called “excessive force”.* These are the
two principal categories into which civilian com-
plaints of verbal or physical “force”, ‘‘abuse”,
“prutality”, or “harassment” are placed. Category 3,
«excessive force”, is limited to instances where
actual physical force has allegedly been used against
the civilian.?® On the other hand, Category 1,
«discourtesy”, is used for complaints of unwarranted
verbal threats, both of physical force and legal
sanctions, such as threats to arrest for disorderly
conduct.?® Allegations that police officers have used
racial epithets and harassing techniques such as
unfounded automobile pull-overs Or on-the-streets
stops for questioning are also placed in Category 1.7
Lumping abusive and threatening behavior together
with rudeness into this one category can obscure the
extent to which police personnel may act arbitrarily
in coercing compliance with legitmate police goals.
It is virtually impossible to determine the effec-
tiveness of the IIS procedures to deal fairly with
civilian complaints. The IIS regularly sustains less
than 10 percent of the complaints filed under either
Category 1 or 3% and its files are not ‘open to any
outside agency.?® Thus, no outside agency including
the Ohio Advisory Committee can review the step-
by-step decision making process of IIS investigators.
However, the Mayor’s Community Relations Panel
22 These categories are 1) Discourtesy, 2) Ethical conduct, 3) Excessive
force, 4) Shots fired, 5) Improper police procedures, 6) Lack of proper
police service, 7) Law violations by officers, 8) Off-duty conduct, 9) Other
or miscellaneous. City of Cincinnati: Cincinnati Police Division, Internal
Investigation Complaint Procedure,” (hereafter cited as “Complaint Proce-
dure”), Procedure Manual, Jan. 1, 1976, (hereafter cited as Procedure

Manual) and Internal Investigation Reports dated May 3, 1979 and June 217,

1979, Cincinnati Police Division. .

u +{, Discourtesy (includes verbal abuse, harassment, etc.)’. “Complaint

Procedure,” Procedure Manual. .

24 No parenthetical definition is set out for category 3. “Complaint
Procedure,” Procedure Manual. i

25 To the Cincinnati Police Division, only physical force beyond what is
necessary to handcuff an individual behind his or her back for purposés of
restraint constitutes uforce”. Therefore, complaint category #3, “Excessive
force”, is reserved for civilian complaints that such extreme physical force
was applied without justification. Crawford Telephone Interview of Dec.
3,1979. '

as Crawford Telephone Interview of Dec. 3, 1979.

37 ]bid. N .

28 Internal Investigation Section Summaries dated Jan. 9, 1975, Jan. 7
1976, Jan, 12, 1977, Jan. 9, 1978, and Jan. 8,1979. In 1974, 12 percent of the

as well as other groups and inviduals have reported
that the public currently has little confidence in the
internal investigation process.* ‘

Not only does the elimination of orders and
threats of physical or legal sanctions from the
category . of “force” obscure the degree to which
authoritarian techniques may be unnecessarily uti-
lized by police officers but, in addition, the latter
conduct is consequently not subject to Police Divi-
sion regulations on s“use of force”.** Removing all
authoritarian police technique other than physical
force “beyond what is necessary to restrain someone
by handcuffing him behind his back”*? from the
category of “force” removes those techniques from
the governing policy on use of force.

The Cincinnati Police Division regulation govern-
ing use of force, (other than deadly force), Regula-
tion 12.145, sets forth no policy statement that force
should be used only as a last resort after persuasive
techniques have failed.®* As a matter of express
policy, officers are not officially required to attempt
non-authoritarian, persuasive techniques before re-
sorting to physical force or other forms of coercion.
The regulation instead requires each officer, by
default of governing regulations, to decide for
himself when force is necessary, with or without
resistance by the civilian. As discussed in Chapter

5,3 the “gut” feelings of officers making on-the-spot
decisions are often distorted by irrelevant and
unfairly discriminatory factors such as the race,
socio-economic status, or s€X of the civilian or the
anxiety of the officer. These factors are inappropri-
ate grounds for electing authoritarian instead of
persuasive techniques of behavior control.

“axcessive force” complaints were sustained, 7 percent in 1975, 8 percent in

1976, 3 percent in 1977, and 9 percent in 1978. In 1974, 11 percent of the

sdiscourtesy” complaints were sustained 6 percent in 1975, 4 percent in

1976, 10 percent in 1977, and 11 percent in 1978.

22 Only the City Manager, the Safety Director, the Police Chief, the

Inspectional Services Bureau Commander, and the Personnel of the

Internal Investigation Section has access to internal investigation files.

“Complaint Procedure,” (D)(3) Procedure Manual, - .

3 Mayor's Panel, 11I-2; Kenneth Blackwell, member of the City Council

and currently Mayor of Cincinnati, Transcript, p. 81; ‘Wendell Young,

Transcript, p. 542. ’

a1 Procedure No. 12,145, Procedure Manual.

32 Crawford Telephone Interview of Dec. 3, 1979,

a3 The statement of policy for Regulation 12.145 ist
Whenever it becomes necessary to use force (includes chemical mace)
against any person in order to overcome resistance to arrest, t0 ward
off a physical attack, or for any other reason, subject of such force will
be taken to the station or office of the arresting unit accompanied by
the arresting officer, An investigation shall be conducted. An official
report will be submitted to the Police Chief, Procedure Manual.

a4 See also, Michael Maloney, Hearing Transcript, p- 132
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ors i
requllzrl}i obey their commands withoyt question,
domest Or respect may be €xpected to lead "ta
Ctive confrontations in which neithef party .
is

able to behave i
. In a concilia ,
disputes amicably 43 atory manner or reolve

common law privilege did not extend to the arrest of ~ dent’s Commission guidelines require either that the
suspected misdemeanants.*® At common law, while  police officer have witnessed the commission of the
ali felonies were punishable by death, misdemeanors  offense involving the use or threatened use of deadly
were not.®® Thus, the peace officer privilege to use  force or “have sufficient information to know, as a
deadly force to prevent the escape of a felonbut not  yjr¢ya1 certainty” that the suspect committed such
of a misderneanant. m-ight be historically justified. offense.5 The “virtual certainty” standard in the
g?::fifas n:::erl;]un?sr}l::;?:l b;a“gealtltc:wizeré)hlilgt ;)li 1976 Commission guidelines is much more demand-

) ’ ing than the (reasonable) “belief” standard set

Y n the target iﬂlelduaI .
: because the a pol t, h
or over infe Y imply a super;- police officer elects » 10w
respect. Whooe s diminishing his or he i, ® Choice within th |© aecomplish his or her goal s example, only for aggravated murder may the death  p o1 ihe 1062 Model Penal Code.t
| civilian € civilians anticipate that i 5 ! moment th ¢ officer’s contro] from* the penalty be imposed.5® All other offenses are punisha- y L
i confrontation the police w o police offi € contact is imtiated. It is the I ble by fines and/or incarceration.s* In 1972, the Federal Bureau of Investigation (FBI)
! utilize coer. Cer, supposedly well-trained in D e Recognizing the modern shift from death to  Promulgated guidelines for its agents in regard to the

use of firearms, the principal weapon of deadly
force.5” Under the 1972 FBI policy which controls =
current practices, agents are not permitted “to shoot L
any person except, when necessary, in self-defense.”

use of physical force.s? The Model Penal Code By self-defense, the FBI means the right of the
promulgated by the American Law Institute recom-  agent to defend himself or another from what he
mends restricting the privilege to occasions where “reasonably perceives as an immediate danger of
the crime for which the arrest is being made  death or grievous bodily harm”.5* The FBI has thus
involved the use or threatened use of deadly force or  gone even further than the Model Penal Code or the
situations where delay in the arre§t of 'the €sCaping  Presidents’ Commission in restricting the use of
felon would 'create “a substantial “?k that t.he deadly force by officers to immediately as opposed
person. . . .will cause death or serious bodily to remotely life endangering situations. I
harm.”5? . ~
The President’s Commission on Law Enforce- For many years, the national tr?nd at the State
ment and Administration of Justice agrees with the and Federal lev.ls has been. to. modify th_e harshnefs
Model Penal Code as to the restriction of deadly Of,t}fe common law by restricting the.pohce‘ o.ff'lcer S
force to the arrest of individuals who used or  Privilege to use deadly force against civilians.>®
threatened deadly force during the commission of ~ Ohio, on the other hand, continues to follow
the offense or where delay in arrest would create a ~ common law and is one of only eight states which
substantial risk of death or great bodily harm.¢  has enacted no general statute limiting the use of
deadly force by peace officers.®® A number of

However, where the Model Penal Code affords the
privilege to a peace officer who “believes” that  attempts have been made in the Ohio legislature to

incareration as punishment for most felonies, a
number of states have limited the peace officer
privilege to use deadly force against civilians to
Jorcible felonies which involve the use or threatened

i

|
o ** Catherine H. Mil;
£ Albr L peon, Jeanne Wohl Ha : ,
! echt, Police Use of Deadly Force (WZC;}(;_ James' Landner, Gary L. % Ha
. 5. ington, D.C.: The Police ns Toch, Peacekeep;,

Foundati
b 10n, 1977) p
; * Franklin W, N, ng: Poli .

5 ! p - Neff and Bernard [upin « Mass.: D.C, Heathy okice, Prisons, and Viofer. "

‘ S ::xt/?omy From a Training ProzramLfl'l: ol Ivations in Power ang  DUnaway, Presigen, 1975), (hereafter citeq o Peacekialefwe + (Lexington, i ; ituati i i 61

. n irian’:y 12,81,4,, Enforcement, ogn m r; ;h;e Managers”, in Powey cng  the question - "nt}.l Federation of Pofice Cincinn t-eff}']"g)' P. 28. Elmer either of the foregoing situations exists, the Presi-  enact such a statute.s* All have been defeated except .

on (Springfield, I1.; Charles + Afmstrong and K I L 00 "Who's boss (police o s mnatl, Ohio has stateq ¢ —
. ] peaking a & poor o s ul:;‘ﬂ:lsv i%‘,:h%mas’ 1976), p. 519 enneth M, I:tt:z'mw in Cincinnag, Ohio,(pA(:,:f 6°r1 9‘”‘““8“) i3 based on weapon};avf * Id. committed a felony was sufficient to justify the use of deadly force to
i 2oout iew). » 1979 (hereafter. cited as Dunawa. " 4 Samuel Chapman, in Arthur L. Kobler, “Police Homicide in a Democra- secure his arrest. Task Force Report, p. 189.
57 Kenneth E. Joseph, Assistant Director, Federal Bureau of Investigation, -

cy,” J. Soc Issues, vol. 31, no. 1 (1975), (hereafter cited as Police Homicide

in a Democracy), p. 168, FBI Academy, letter to Clark Roberts, Regional Director, MWRO, U.S.
¢ Ohio Rev. Code Ann. §2929.02(A) (Page 1975). Commission on Civil Rights, November 14, 1979 with attachment “Re: Use
51 Ohio Rev. Code Ann. §§2929.02(B), 2929. 11(A) (Page 1975). of Firearms By FBI Agents” (hereafter cited as Use of Firearms BY FB}
2 Ohio v. Foster, No. 78-CR-07-1621 (C.P; Franklin County, Ohio Feb. Agents).

“ A study of civig;
A and new ; : are goin, Y of civilian . pojice ; IS
accepts promises of freedom, byt g f’::z?“?" coming up th 8 to revealef:l that one-thirg o;; al](]:e "}fem‘f'mn in Los
¥ s Aggressive civilian behayioy oftepo[,Icc Interventions
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Yy me

- b they want to die, h
i g 2 >« « " Transcript pp,
£.g, Captain Robert Morgnn}? ,32 uz::;nl. 222, 226, 229, son, William Craye
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. . : Arkenau, United fg:-"p' Dorothy Jordan, Mary Jane Ne (Springfield, I Charles’c Ti; John R, Snibbe 7ang Ho n Th€ Urban forcible felony is defined as “treason, murder, voluntary manslaughter, 5 Ohijo v. Foster, No. 78-CR-07-1621 (C.P. Franklin County, Ohlp Feb. )
: of police officer’s wivedfﬁc and Community Safety, an az‘;'v ;'nan and Pon.nie ¢ It has ofteq been point d Omas, 1973), p, 545 ma M.’ Snibbe rape, robbery, burglary, arson, kidnapping, aggravated battery and any 1, 1979), p. 22. In October of 1979, the Law Enforcement Assistance :
® Seeeg, Mayors py S-I ;‘anscnpt, Pp. 260-287, 0¢ Organization officers to the CrOSSP Ine out that the in’sensitiviiyo o other felony which involves the use or threat of physical force or violence Administration of the Department of Justice awarded $816,232 to the P
. e T * Mayor’s Panel lll..'zt.e;x 11-2, 7. cations s res 'b1~cu tural meanings of verbg} and T lgnorarice of police against any individual.” Ohio defines “force” as “any violence, compulsion, University of California at Irvine, the National Urban League, New York
= - of Govcmmcnmi Relati ccording to a survey conducted b . Donald W Mpo nsible for a great deal of police., ' lon-verba] commupj- or constraint physically exerted by any means upon or against a person or City, and the International Association of Chiefs-of Police, Gaithersburg, T
, ‘ Advisory Committee a: tons, dath June 1978 and suppliedy the Insm",‘e Scarecron, CBvay, The Polize and Their pg, C‘V'hf!n conflict, Se¢ P thing.” Ohio Rev. Code Ann, §2901.01(A) (Page 1975). Md. to study use of deadly force by peace officers nationwide preparatory
LI Chief Myron J, Leisne,-a?:?pl.’end’,x~t° aletter to that Committto the Ohio Cingi ow P Tess, 1976), pp. 68-73, See als '1“z o bl (Metuchen N'J': 5 Model Penal Code (Philadelphia, Pa.: American Law Institute, 1962) to establishing national standards to guide local law enforcement agencies.
L ‘t‘hc Cincinnatj chpondém;nF'"’,"’“ Police Divison, June 27 1§§9b’§ Police w“l cinnati Police Division, who pointed o 't’ erry §Chock, Police O’I'ﬁc ' (hereafter cited as Model Penal Code ), §3.07. ‘The use of “deadly force” will be studied from both minority and law
“ovcral] services of the Diviéil::dm(?:fd- t}u'l’t they were satié fed \’Vi 31% l(:f’ aadues’ an essential aspect of impartia] an: fll'lat “qulBting 0 other culzuer; % 1J.S., President’s Commission on Law Enforcement and Administration enforcement perspectives,” Department of Justice, LEAA News Release,
1—2SM E.G., Wendell Young, ’YI{ rzns :r]:;: b 54342 3¢ the “nS:;rc;j‘t;:le ;cizn;ing process, Transcript, P "é‘; :’Oélzfge work, is a necessarrl; Cl’ggustice, Task Force Report (1967) (hereafter cited as Task Force Report, p. gﬁgt:):ye%‘;'tgﬁizwﬁichael Burns, Legilature Service Commission . Useof
g . - 3 3 'I ng, ., ! . ] N . A . 'y 1 2] i
: . @or’s Panel, 111~ " Ohio v, Fost:;-, fqunzfci&w e s Ibid. However, an officer who “belicves” that the person sought “will Deadly Force In Law Enforcement: Background For Senate Bill 61, Apr. 25,
ST e 10 1,1979), p. 22; -1621 (C.p, Franklin: County, Op; cause death or great bodily harm if his apprehension is delayed is privileged 1979, p. 2.
: » Lhio Feb, to use deadly force under the President’s Commission guidelines, 81 Ohio v. Foster No, 78-CR~07-1621 (C.P. Franklin County, Ohio Feb. 1,
% At common law, the mere “suspicion” that the person sought had 1979), p. 24.
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. O prevent the escape of fleeing felons h
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the escape of such a f

Scap: ] elon only where the i
3utes(tllon 18 aggravated murder murder, r e in

: ;1 i ! Zros;n,l .agtgravated robbery, aggravated burgla

) p1c1yinanyofthoseoff * Division
policy is far more restricti c Ohio spaesion
. cti i
Ghsonese gl ve than the Ohjo state law
In i |

PreSid:;:;:,ord w1tl} .the recommendations of the

paside S Flommss:on on Law Enforcement and
. nr::{;ustra.tthn. of Justice,ss Division procedure
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o gp € ;/illllt the escape of an individual fleeing from

e above felonies only if the officer has

knows “beyond a reason-
o Ct or suspects did commit
"\I:i, .61, 113th Gen, Assembly, Regular Sess. (1979-1980)

* Jerome E, Friedman, Legj
waldee nan, Legislature Aide tg Senato i
Stocer, it::gc gt ig)luo,htelepl.mne interview, Dec, 20,r ;&;I;;ha}a Sc}:}hwartz-
Cincinnat pegien o the Ohio Chiefs of Police and the gy 5 LUokeye
e, nat e ch}:;:rs wives, United for Police and Commum:tgroup of
Ohio Biayeecd l . 61. The National Lawyers Guild, th Xlg e
Metro-Ministry alcr:a Assemlgly, the Urban League, th'e ISIAA(I:‘U' e
State Unlversiy, and soveral e 1 e, Sies Deparmens, Ohi
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gltfl:l offens.e".69 The controlling regulation does not in
. er c'>f 1ts prongs require that the officer himgelf
ave witnessed the civilian against whom the deadly

ff . T ff- : i

however, held to a reasonable doubt standard, the

th i ith t}

: :nsd complies with the national “majority rule”

. ard that extends the privilege only where the
rget of the deadly force is a “felon in fact,”n

es::p:d:;tgziioid?:l use of deadly force to prevent
tt)he SiX enumerated fcﬁr:jll)ll(; fl':eave 50t Toron ey
. CoL
durl;scla; ;)6)(1) ::oCmc;nnatl.pol'ce officer under Proce-
of e o s lfrg_ect himself or another “from loss
ing that et odily h.arm”. The basis for determin-
s of y. force .1s necessary is “an apprehen-
o ct)r 1m.med1ate dange;r based on an overt
21 CIearrlls l'.llCtIVe act b'y another”.”? Procedure
- discret}; mtend.es to give police officers only so
i undeon as is necegsary, to make a critical
pOtemial,ly o :1 great stress, in a crigis situation, with
civitan. \f:ec;ns?;;u;;estfor the officer or for a
o Owever, O provide the ti
lanngtll;zlg :vl:;hpls 19tended. For example, under tgli:
dee I'O(:i)f’}l:lre 12.160, how does “‘real”
er from “immediate danger? Could an

“apprehension” of danger?

To i .
fores dnolarlllyt qlvxllans, Justificationg for using fatal
Ot matter. The uge of £,
; ol atal fore :
against a civilian ig seen as tantamount t: ls)lf pollee
mmary

* Task Force Re
port, p. 189,
:: ‘{l’(mcedure Manual, No. 12.160
easonab] " i ig
are :de: doubt” js the. highest standarg of proof,
30 Ay -pond: ance of the evidence” and “clear and y ‘Le.sser i ardg
beyond' ) :easd Exg;ience $1170, 1163, 1166 (1967) nder O
onable doubt”
p;rs_on"wou_]d be willingl:otrels il such_ e
:al ?)u}?i'o \?hlli‘oo :}ev. Code Ann. §2901.05(D) (Page
| o v Foster, :Io.ﬂZB—C'IR-W—IGZI (C.P. Franklin County. o
againg | };e o 35 ;ge; s ;;:asonable mistake as to whetly;'e eao Feb,
o whom b s eadly force did in fact commit a f ny e one
t withdraw th i Fivilen b, s
T 0 Léubbers r}o ) € protection the privi iy
ron ' 0 e ctio privile,
Ciretmt o Jan‘,zs’r}r;g) 'Clty Solicitor, Cincinnati Ohio, inthr:'i'g:\rf]iz

2 ProcedureManual, 12.160(B)(1)(a).

process of a criminal trial and ‘without a determina-
tion of guilt.” It is essential to ensure that the way in
which police- use fatal force does not unwittingly
validate these perceptions through conduct which
by intent is proscribed but which language fails to
forbid. :

Simon Leis, Hamilton County Prosecutor, who is
responsible for prosecuting police officers accused
of unlawfully killing civilians, has stated to the Ohio
Advisory Committee thai the mere existence of
Division policy which differs from Ohio law “leads
to confusion”.” According to Leis, “sometimes an
officer doesn’t know whether or not he can or
should or should not use his firearms.””s Elmery
Dunaway, President of the Federation of Police
(FOP) Cincinnati Ohio has also opposed the more
restrictive Division policy- on the use of deadly
force.” On the other hand, Police Chief Myron J.
Leistler supports the restrictive Division policy and
has stated that it has been “extremely effective” in
reducing the use o firearms by police officers.”

Division procedural regulations require that when
shots fired by an officer actually strike a civilian, the
officer must immediately notify his or her supervisor
who in turn notifies the Unit Commander.” The
Criminal Investigation Section is then informed and
an investigation is conducted by the Homicide

Squad.” That squad niakes a report to the Safety

Director through the Criminal Investigation Sec-

tion.?® A committee consisting of the Safety Direc-

tor, the City Solicitor, and an Assistant City Manag-
er must then review the facts and make recommen-
dations for action to the City Manager.®! The Police

Division itself may convene a Firearms Use Com-

mittee consisting of three sworn members of the

Division to review any shooting incident, whether

the shots take effect or not, and report their findings

to the Police Chief 52

7 See “Police Homicide in a Democracy,” p. 168.
* Transcript, p. 149,

s Ibid., p. 150.

¢ Dunaway Interview,

" Hearing Transcript, pp. 457-58.

™ Procedure Manual, No. 12.160(C)(1).

* Ibid.

80 Thid.

8. Thomas A. Leubbers, Transcript, p. 143.
8 Procedure Manual 12.160(C)(4).

& Ibid., No. 12.160(1).

8 Ibid., No. 12.160(D).

85 . See discussion, Chapter 5.
8¢ Manual of Rules and Regulations, revisions dated May 1, 1940, May 28,

1958, July 1, 1966, July 1, 1970, May 16, 1971, February 3, 1974, January 1,
1976. )

Where shots are fired and do not strike a person,
an ifivestigation is conducted at the local level by the
officer’s supervisor with a report to the Unit
Commander.8* The applicable regulation specifically
states that during none of these investigative proce-
dures is the officer granted immunity from subse-
quent criminal prosection.® During formal disciplin-
ary hearings immunity is granted and the officer is
required to answer questions narrowly related to his
performance as a police officer.®

Since 1940, the Cincinnati Police Division regula-
tions concerning the use of deadly force have
become increasingly restrictive in keeping with the
national trend.’¢ Since 1969, the yearly number of
shots fired by police officers at civilians has general-
ly been diminishing. For =xample, in 1969, 52 shots
were fired at 67 civilians, approximately 72 percent
of whom were black.®” In 1978, 15 shots were fired
at 13 civilians, approximately 62 percent of whom
were black.8 Between 1969 and 1978, the data show
a definite trend toward fewer shots fired at fewer
civilians with the ratio of black to white generally
decreasing from a 1969 ratio of 2.53 to 1 to a 1978
ratio of 1.60 to 1.8°

Notwithstanding the general effectiveness of Divi-
sion policy and the trend toward fewer shootings of
blacks, 1978 and early 1979 represented a period of
serious trend reversal. During that period, four black
civilians were shot and killed by white police
officers.?® During the same period, four white police
officers. were shot and killed by three black civili-
ans.® Of the civilians who shot the police officers,
one was killed by return fire, one was convicted of
aggravated murder, and one is currently in a mental
hospital having been declared unfit to stand trial.**

None of the police officers who shot and kiiied the

civilians were indicted by the Grant Jury nor

otherwise criminally prosecuted.®* In ome- case,

%7 Data prepared by the Program Management Bureau, Cincinnati Police
Division, June 27, 1979 and supplied to the Ohio Advisory Committee by
Police Chief Myron J. Leistler, June 28, 1979 (hereafter cited as Manage-
ment Bureau Data), Figures 1 and 2. :

8 Ibid.

& Management Bureau Data, Figure 4.
% “Incidents of Serious Injury and Death to Civilians by Police,” teport

from Captain Donald L. Slaughter, Criminal Investigation Section Com-
mander to Colonel Myron J, Leistler, Police Chief, dated Feb, 23, 1979,
and supplied by Leistler to the Ohio Advisory Committee, June 28, 1979.

1 Data supplied by Police Chief Myron J. Leistler to the Ohio Advisory
Committee, June 28, 1979,

" Simon Leis, telephone interview December 21, 1979.

# Ibid.
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vith I mir citizen and ivi
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) - 10 :

Safety Task Forcerlré u(l)lftt. : According to  the The FOP President, El ‘

handgun and a _report, “the aforementioned  manded greater fire power. L. g . il e

i g Mmunitian is being utilized by Feder- o be hept the touns & demand &
gencies and many modern, up-to-date urbap <

police departmentg”, 102 T
oty he Task quce report went

b ) urged that officers be au
. shotguns with them each

to interact with Civilians, e they left thejr vehicles

B \
08 .Some' police officers,
police Wives, United for

Saf
on-dash mounting of shot ety also Supported the

. 108

T qualify - For BUNs.’® The Safet :

The Cincinnar Ce report sy . . y Task
o g, e Fo% Dee. 1, 1979, p. 31, POt supported this position by
“ g . _ o Thid g ecommend-
report fro:lréa%ia]i)l:ic‘plg °y Action for Five Year Period, 1974, 197hr sy 104w P. 1.
CO{nman der, Cincinnz‘:i é&iwg;f‘, Acting Inspectional Sérviccg'Burca'u ::: f:fg-, p.2. s
poice Chiel, dated June 27, 1979, and dagye sy 700 J: Leistler, 1w 1yig” b3

Police - Division entitled “Disci clion. Soied by th oinnad
od T ta Y the Concinnati
Personnel-1978,” dated Dec, l‘;.:l%;:;ry Actxon Teken.on Sworn Police

;7 ‘Gayle Harden, “A Question of Trust,”

“’f 'Chief My}'on T, Leistler; Cincin
szer'm. of Cincinnati,” June 28, 19
The Citizens of Cincinnati), p, l.,

- 18 Licstler Le iti: i
o o tter To The Citizens of Cincinnati, p, 2,

nati Police Division
79 (hereafter cited ag' e To The

Cincinnati Posy, Aug. 11, 1979, p. T *

" See.erq, ing i
.62, Hearing Transcript p, 226, 232; Mayor’s Panel, p. 4,

Okio, May 14, 1979 (her, 1Y xeport and Recommendatj, incinnati o Sharon Spamerview:
’ n cafter o ? ik ons, Cincinnati, 105. G, i
" TaskFarceReport) aron Moloney, “Shotgy S i
: ' » 1979cm T s 8uas Stalled in Counci) » Cincinnati p,
L ] 0st, Mny

14

dated handgun ang ammurg. -

ing that shotguns be specially mounted in the front
seat of all marked police vehicles.12®

The City Council Safety Committee studied the
firearrus issue and determined by a two (black) to
one (white) vote that a shift to the .357 caliber
weapon and controlled expansion bullets and the
mounting of shotguns inside police vehicles were
unnecessary and undersirable.’ The Committee
majority explained that the reasons for their votes
against the recommendations of the Safety Task
Force were, first, none of the officers who had been
killed would have been saved by the proposed
equipment and, second, such a shift to more firearm
power would ckscure the real cause of those police

" deaths, ie., “poor defensive maneuvering” which

would be eliminated only by better defensive train-
ing including “survival training”,112
As tensions within the community mounted with
police and civilians increasingly fearing and antici-
pating retailatory violence from the other, the
Cincinnati Human Relations Commission requested
‘the conciliation services of the Community Rela-
tions Service (CRS) of the Departmentof Justice.1*?
CRS agreed to work with the city toward develop-
ing workable solutions to its police/community
problems.!* One of the recommendations of CRS
was for the Cincinnati City Council to provide a
forum for civilians to discuss their concerns about
the Police Division.1’® City Council cooperated by
establishing the Mayor’s Panel on Police Communi-
ty Relations.!?* The Mayor’s Panel heard a great
deal of testimony from civilians on the firearms issue
such as “the new firearms will escalate hostitility
and distrust and increase the problems” and “mov-
ing the shotguns is capable of arousing the most
resentment’.21” However, because the panel had not
been specifically asked by City Council to look at
chﬂﬂ. pp. 49, 53.
1 Tecumsch X Graham, former Chairman of the Safety Committee and

former member of City Council, interview in Cincinnati, Ohio, June 7,
1979. (hereafter cited as Graham interview)

112 Kenneth Blackwell, former Vice Chairman of the Safety Committee,
member of City Council, and current Mayor of Cincinnati, Trenseript, pp.
61-62. -

113 Richard Salem, Midwest Regional Director, Commum'ty Relations
Service, Department of Justice, letter to Clark Roberts, November 20,
1979.

114 Ibid,

t1s Ibid,

ue Ibid, (

W Mayor's Panel, p. II1-17, It is interesting to note that the Soviet Union
experienced a significant rise in street crime and organized inter-urban
crime in the 1960s. To combat these problems, Soviet police officers were
given greater authority and broad discretionary powers. This increase in
police power was:effective in reducing organized inter-urban crime but had
no apprecinble effect on the incidence of street crime, e.g., burglary,
assault, theft, vandalism, Robert’ W. Clawson and David L. Norrgard,

the firearms issue, the final report which offered
many recommendations for improving police com-
munity relations offered no suggestions in regard to
deadly force policy or procedure.1®
The failure of the Mayor’s Panel to address the
weapons related issues, however, was mooted by the
City Council in June of 1979 when tlie members
voted to authorize the .357 caliber weapon, leaving
to Chief Leistler the determination of appropriate
ammunition.?® He had indicated earlier on that he
would purchase .38 controlled expansion bullets.1?
The Council also decided that none of the new
firearms would be issued to an officer without prior
training in their use. Training began on January 3,
1980 and consists of an 8 hour community percep-
tions workshop and 4 hours of training in the actual
use of the weapon.’?* At the same time the City
Council authorized a shift to a .357 caliber weapon,
they expressly delayed voting on the placement of
shotguns and by May of 1980 had not yet decided
the issue.122
Testimony received by the Ohio Advisory Com-
mittee and by the Mayor’s Panel suggests that many
Cincinnati civilians, particularly the economically
disadvantaged and members of cultural or racial
minorities,*?* view the Cincinnati Police Division as
an occupying force often acting against their person-
al and community interests.’? The request for more
powerful weapons and ammunition apparently in-
creased their distrust and fear of the police. Since
92.5 percent of the Cincinnati Police Division is
white non-Appalachian while over 40 percent of the
city itself is black and Appalachian and, in addition,
many of the police officers who patrol and control
Cincinpati communities live outside the city the
sense of division and alienation is increased.?* *
“National Responses to Urban Crime,” in Police in Urban Society, ed.

Harlan Hahn (Beverly Hills, Calif.: Sage Publications; 1970), pp. 88-91.

s Mayor's Panel, p. 1-1. . :

1w City Council Proceedings, June 6, 1979, The vote in favor of the .357
caliber weapons was six to two., Councilmen Blackwell and Graham,
members of the Safety Committee, cast the negative votes.

120 Graham interview,

13 It, Colonel Lawrence E. Whalen, Assistant Chief of Police, Inspec-
tional Services Bureau and Captain Joseph Crawford, Internal Investiga-
tion Section, Cincinnati Police Division, interviews in Cincinnati, Ohio,
Jan. 25, 1980, -

122 Tbid,

123 See e.g., Michael E, Maloney, The Social Meeds of Cincinnati (Cincinnati
Human Relations Commission, Jan, 1974),

14 See Mayor's Panel, p. 111-2,

15 Mayor's Panel, pp. 111-9-11. See discussion of the disparity between the
racial composition of the Cincinnati Community and the Cincinnati Police
Division and discussion of the Cincinnati residency law for public
employees including police in chapters 3 and 5, respectively.
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Table 1

Academic i
Achievement of Cincirninati Police Personnel

Dr.'s
Master's
(2 0.2%) (23 2.4%)
ThfreCe Years
o]
5 oggge Asspciate’s
.06%) (106 11%)
Less Than One i
Year of College Hégrgdsuc:':gg !

(138 14.4%) (253 26.3%)

Source: Report from Ca

" ptain G. MECDOI'IB d Pel‘s()n nel Sect; on (:ommand T Leist
ief, ' \ 1 s 1 . i er to Colonel] Mleﬂ J. stler,
. ist] y

Bachelor's Z?Lgongag
(111 11.5%) (22 2'330)‘
“Two Years
of College o? rgoﬁgg;

(90 9.4%) (66 6.9%)

GED. Three Years and/or

- . Less of High School

3.6%) (57 5.9%)

Police

Training and Education

General Considerations
It has often been stated that

is personal service of the hi
; se e highe iri
sterling qualities in those whog orm i o (g

ste _ perform it.»? Offic
cen o o santancos decions —
o ien, witk £ ance from a legisla
the :;:slc.:lu?ry,d or from departmental poﬁlcy t:f:i,
o ke In Judgment could cause irreparable harm
ooizen ,f or even to the community.’?” Qpe
damag}; thr; . officer can trigger a riot, permanently
comage areputatlon 9f a citizen, or alienate a
oo theref}é gainst a police department. It is essen-
enf;rcemen:er,eglzétt?; requirements to serve in law
ing the personnel that aerea:e,;:c?tfg ;‘:SPOHSlbﬂity fre
. The quality of police service wi.ll n
Improve until higher education re
established for its personnel.12e Th
the po}ice task is as great as thaet
profession. The performance of this
more thar physical prowess and c
Quinn Tamm, in a “A Change for the ;

policing a community

ot significantly
quirements are
complexity of
of any other
task requires
mmon sense.
Better” wrote:

It i
enforlgex;lc;nstense to state‘ or to assume that the
oo qroer berslt l())sf; glle law is so simple that it can
, 4 ose unencumb
be ered b
the liberal arts. The man who goesyix?tcs)n:)cllli
12 | eonard i ? '
b, !'?:rva‘;,é Il}{:x;:ﬁvy ll;zllce Administration in Boston, vol, 1I (c
%7 U.S., President’s Commissizsns, o2 -

of Justive ooent on Law Enforcement and ini i
o orce Report (1967) (hereafter cited as TaskAquTcI: ’Is;er;:r?)n
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compls ar:;n 2as these engage in the difficult

behavi. and. important business of humaI;

restricted ; eir mj;e}lectual armament—so lon

phatin to the minimum-—must be no less th :
physical prowess and protection, 130 A

The Cincinnati Police
portunity for police
?cz.idemic training. Eve
it is apparent from the

Division provided an op-
personnel to further their

ments in the Polj ivisi
ot olice Division as of December 31,

Just as
advanced ed i
_ . ucation
Intelligen ol Zbove
o gence are fundamental requisit, or oy o
rcement personnel e i
common sense, and i
enforcement officer

the proper carryj
. *4e ., 4 r i
responsibilities. Ag reported by the Prsgsr;gezltl’t c()?f pis

s Com-

mission on Law B €nt an
4 nforcem d ini
tice. t Admmlstration of

The police are fre

emotion-charged sity quently confronted with,

ations that t

) empt

2 Task Force Repori, p. 126, pt strong
. QT".”‘ Force Report, . 126,
2 Quinn. Tamm, “A

(Washington: I.A.P.,1962C),h e for the Better”

in The Por; ? '
PEN TaskForpe Report, p, 128, e

responses from them. Important to success in
dealing with such situations is a stability imper-
vious to work-related and other emotional
stresses and unhampered by prejudices and
undersirable attitudes in getting along with
people under trying circumstances. . . Police
service affords unusual opportunities and temp-
tations to accept graft, to indulge in other forms
of dishonesty, immorality, and excesses and to
wreak vengeance on persons who have offened.
Successful police service is predicated on the
integrity, morality, and fairness of the members
of the force.*? ‘

No person, regardless of his individual qualifica-
tions, is prepared to perform police work on native
ability alone. Aside from individual intelligence,
prior education, judgment, and emotional fitness, an
officer must receive extensive vocational training
befdre he or she can understand the police task and
learn how fo fulfill it. A 1962 consultant report to
the President’s Commission on Law Enforcement
and Administration of Justice noted that the need for
such training, however, was not fully recognized
until the decade prior to World War I, and

concluded:

In years gone by, it was an opinion among
both police and public that any man of general
ability could learn to “police” by doing it.
Consequently, the then prevailing “training”
philosophy was one of providing the recruit
with a uniform and badge; arming him with a
baton, revolver, and handcuffs; assuring his
geographical orientation by jssuing him a local
street map; and instructing him to “hit the
street” and enforce the Ten Commandments.
This philosophy coafcims conveniently with
that which proclaims “there is more justice and
law in the end of a night stick than is to be
found in all law books.”*33

Cincinnati’s Mayor Kenneth Blackwell believes
that the entire police force needs more training and
testified that:

Our Chief of Police is a nationally renowned
expert on survival training. Yet, Cincinnati’s
Police Division has no survival training course.
We must make the capital investment required
to set up a survival range and accept the
operating cost for officers to spend a substantial
amount of their working time on it. . . .This

132 [bid,, p. 128.

1 bid., p. 137.

13¢ Transcript, p. 58.

135 City Manager’s Special Police Training Team Report, January 1979,
(hereafter cited as Training Study Team Report), p. 4

may be the most significant step we can take in
saving the lives of police officers and it has the
pay off in citizens’ safety as well, for it is
specifically directed at training officers to make
the right level decision in the use of deadly
force.1s

Many organizations and individuals have raised
the issue of adequate training programs to prepare
Cincinnati police officers to respond to crisis situa-
tions. These concerns escalated after the shooting on
March 3, 1978 of Joseph Thomas, an alleged
emotionally disturbed person. In response, on May
8, 1978, former City Manager William V. Donaldson
appointed a Special Police Training Study Team.
The Team’s general task was to review the adequacy
of current training and training-related activities for
preparing police officers to respond to crisis situa-
tions.*®* .

The report’s definition of training, in its clearest
sense, refers to all of the activities in an organization
which instruct and maintain behavior. This includes
formal classroom and on-job training programs
designed to impart knowledge and/or skill.®*®

The report concludes:

We must note that physical arrest is a serious
interpersonal conflict for both the citizen and
the police officer. In a number of arrests, force
must be used to overcome resistance and the
threat of harm to citizens and the officer.
However, community reaction to police use of
force by police is frequently conditioned by
value judgments which fall on all sides of the
conflict. When a community experiences Or
perceives incidents of excessive force by police
during the process of apprehension or after an
arrestee is in custody, there is obvious need for
continued, intensive efforts to eliminate such
incidents and to improve police-community
communications. These kinds of efforts require
organizational, management and training inter-
ventions. Structural, formal programs at the
police academy, no matter how well conceived
or delivered, will not suffice.’¥’

It remains doubtful whether even the majority of
training programs provide recruits with an ample
understanding of the police task. Arthur Niederhof-

fer says:

130 Jbid.
137 bid., p. 5.
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The new partolman must resolve the dilemma
of choosing between the professional ideal of
police work he has learned at the academy and
the pragmatic precinct approach. In the acade-
my, where professionalism is accented, the
orientation is toward that of the social sciences
as opposed to the lock-them-up philosophy, but
in the precinct the patrolman js measured by his
arrest record. Thus, the new man is needled
when he shows signs of diffidence in arresting
or asserting his authority. Over and over again,
well-meaning old timers reiterate, “Ya gotta be
tough kid, or you’ll never last 128

Specific Training
In an interview in April 1980, Captain Thomas
Amann, Regional Police Academy Director, Cincin-
nati Police Division, discussed the actual training
that was provided police officers,13® According to
Amann, both recruit training and in-service training
have included courses in the proper use of force,
both policy and practice. However, there have been
no recruit classes since 1975 due to the budget cuts
that prevented the hiring of more police officers,
The specific training courses given recruits at the
Regional Police Academy on use of force include:
1. Firearms Training —44 hours. The student
must demonstrate proficiency in the use of the
official side arm; and the moral aspects, legal
provisions, safety precautions and restrictions
covering the use of the firearm, shotgun, and
" gas are included,
2. Physical Conditioning —A generalized intro-
duction to physical conditioning; protection
against persons armed with danagerous and dead-
ly weapons; demonstration and drill in a limited
number of holds and come alongs; restraint of
prisoners and the mentally ill; fundamental use of
the baton.
3. Rules and Regulations —Rules and regula-
tions of the Police Division are stressed to the
trainee so that he will act within the guidelines of
Divison policy, both on and off duty.
4. Legal Procedures —A course which embraces
the mechanics of arrest, from the early history of
law to the modern techniques of arrest, Special
instructions are imparted in the handling and
arrest of felons, misdemeanors witnessed by offi-

tear

—_—
12 Arthur Niederhoffer, Behind the Shield, (Garden City, N.Y.: Double-

cers and those not witnessed by officers. Criminal
law, including history, structure, and pertinent
statutes; rules of evidence; City Ordinances and
other regulatory measures. New procedures and
latest court decisions concerning Search and
Seizures, Civil Rights, Civil Liberties, and Consti-
tutional Guarantees are discussed:
3. Patrol Tactices —The course includes class-
room discussion and practical field application of
the theories of patrol. The subjects in this field
range from the basic topic of maintenancé of the
uniform to the complexities that could occur in
inculcated with the vast techniques of day-time-
nighttime patroling on foot and in an automobile.
He is exposed to the multiplicity of problems
inherent in dealing with civil complaints; the
security of business Places; fire scenes, disaster
scenes, and unlawful gatherings. The new trainee
is tutored in the responsibilies of handling crime
prevention procedures and the methods of attain-
ing this important law enforcement function.*®
The last recruit class was held in 1975, However,
in-service training has continued and additional
programs have been integrated into the regular
training curriculum including the following:
Officer Survival T raining Program -This program
was developed to make the officer more aware of
the hazards he was likely to encounter on his beat.
The training included the types of activity most
likely to result in serious injury to themselves and
to the individuals with whom they are in contact.

Training for 803 officers took place from July

1976 to March 1977.141 No training reported after
1977.

Model Rules Training
sponsored a project to
rules to guide police offi

—The Police Foundation
formulate a set of model

: cers in the performance of
their duties. The rules do not have the effect of

rules and regulations to which officers must
adhere, but serve ag a source material for training
in the area of criminal procedure.

871 officers attended an eight-
session.

“Stop and Frisk” Training
ered the areas of the basis

hour one day

—This program cov-
for stopping people,

handling of suspicious persons. The officer is,

their actions and appearances, polices confillllc;t (1):}
these situations, use of physical force, the r1% \ 1sleir
the detained individuals, and the effeci& g i
refusal to cooperate. “Tl.le U§e apd : usc;.:1 o
Force” is shown that depicts situations 1fn1 w ch
officers find themselves everyday. .The ilm ﬁsh-
discusses the necessary use of force in accfomp 1c -
ing police objectives, and how the use of 2rcevoid
become abusive. It shows the o.fﬁcer how o a1 o
abusing the use of force. Th}s progrzsn_;'n1 mfﬁcer;
was a one day, eight hour session and o
aTt;zng'Zcilr.ling programs that have beeq gl(\l'elr)l b%tll;
to recruits and veterans are well recenﬁa 3rz the
officers that have taken ctihgnll‘l andozszz:rt ti ;1; g ”
for which they are intended. v X no
ing of the phrase “use of for.ce,
zfg rh':ltrllci.i ?';itxz?;ltr;fining is offered in alternatives to

the use of force.™*

at is needed .
WI': is extremely difficult for a po!lce f)fﬁcer to
maintain composure in all street sxtuatlonsd (;vc:)x}
though this is routinely expec;;;‘edfan(f3 rﬁz:xtaéoz 1o
i le, the Law Enforc
police. For example, o oty sl
ics, which has been a opte :
E;glaistments and police associations, requires the

following:

1 will***maintain courageous calm in thelti_'arc:

of danger, scorn, or ridicgk:ifdlevfglgg vsvee lt:are
int; and be constantly mindful o .

::fg ?)l?l:érs. I will never act .oft'lcmus.lr);l &Et%);mgﬁ
i rejudices, ani C

ot 1o hofluen decisions***. T will

friendships to influence my s onriately

the law courteousl.y and apprc

ev:slllii?x?:t fear or favor, malice or 1}1 will, *x}gvg

employing unnecessary force or violence***,

But the capability of a policcla1 ofﬁcer, ra;r:: g:r;if;‘;
in a high crime .
larly one who works in a : "
' i trained manner
ighborhood, to act in a resls .
Iczzlngsiantly tested. Even if the police ofﬁcehls }?fstl:g
highest quality his work ani the pe(c;gli;alus)ieon:d ©
i e
deal with many cause him to ecom sione o
.47 If he is not of the hxghest quality o
;Iz:frleot been properly trained, if he is prejudiced or

hot headed, he may succumb to his angermc:
resentment and physically or verbally abuse so
ffends him. .
Onffﬁ?f?c:rs are abusive, insulting or condescendn;i:
the most insignificant contact can become. an l?fon
sion which arouses hostility against the polllxce. o
the other hand, if police officers are po f1t'e, forth
right, respectful, and when z'appropnate, rien arzést
field interrogation, a tra;lfﬁc tlckc:tt, (;;‘ e:;:nc??z arest
increase the respe ,
svagla:st ‘;illii:,rs who see the incident, for thg'p}:,h;fé
Reverend Fred Shutleswor_th shared w111t e
Ohio Advisory Committee his concern. tha _ne
rights of civilians be protected against abllxlswe ; lice
officers. He told of how he h_as been on the sc ne on
more than one or two occasions v»fhere someone
knew was being stopped by the police:

i i ted?

¢ id, ‘Well, officer, 1is he_bemg arres
wlfats’zsml’he charge? The white officer . Is_;lys,
“That’s none of your bus}ilness,’ fmd Io?t%l%e ; (I)-I‘Z

. : . ing,
are things, 18 anythmg, appenir g, olcer

‘Nothing we can’t handle,” No, y
Z?'Béls,several ti%nes people are not ﬁl‘}owed to ask
you to get a phone number. . . ..

Unjustified use of force, like verbal abuse, car;n?;
be tolerated in law enforcement. Many person .
Cincinnati, especially blacks and poor wh.lte:;ces-
lieve that police officers fre.qufnzly engasgtjl ;in gross

ive or unnecessary physica orce. e,
i\t,forney, National Lawyers Guild, expressed his
opinion of the use of force:

ich i ing is the separa-
blem which is recurring 1s t
ngi gfr' (;he police from the community ancllotI?:
feeling among the police that they are ahel g
that they help each %ther Ibltlfmrlll? tlolgte polige
—it’s us against them. ha _
gllglrllld ltbse edfcated with other citizens n

ther than
obably college programs ra
lraig?slglra’ltg; in a police academy which fosters

again the “us against them” mentality.'*°

Police officers have many responsibilities tﬁrexici
opportunities to perform, but they' measulx;e fhelx
cspacity to “do the job,” and are judged 1yThey

i in policing people.
ues, by their success in po ]
ct::lils:algearn to control their fears and anxiety, they

i . Force
1¢ Law Enforcement Code of Ethnics, Chapter 7, p. 213, Task

- s June 7 t,
::: ggﬂ;;e officers interview in Cincinnati Ohio, May 30, 1979 and ' ffp‘;ask Force Report, p. 179.
**! Synopsis of Training Program Related to Police Response to Menta] , , i rence Williams, Wendell Young, 15 Jbid., p. 180.
: day, 1967) pp. 52-53, cited in The Police and The Community, ed. Robert F, Health Disotders, Interdepartment correspondence shee from Captain 144 The Sentincls: Ehg"éﬁsngﬁ{‘sg:cwiew in Cincinnati, Ohio, Janvary '
i Steadman (Baltimore, MD: John Hopkins University Press, 1972), p. 23, Thomas R. Amman, Regional Police Ac Roland Harrison, and Ce
! 1 Captain Amann, telephone interview, April 17, 1980,
§

¢ Basic Program in Police Science, S
September 9, 1974-January 31, 1975, Cin

ixtieth Police Recruit Class,
cinnati and Hamilton County

ademy Director o Myron J,
Leistler, Police Chief dated July 10, 1978,

: iew in Cincinnati, Ohio
'2‘6" llingngér Dunaway, President, F.O.P,, interview in Cincinnati, 3

we Transcript, p. 204,
wo Tbid., p. 295, 297.

e 1 o

April 6, 1979.
Regional Police Training and Education Center,
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fr;xi;sl.lttlet:;r:i tot }?xar:lin;}xl)eople for signs of resistance

A reat, ey must learn to u ’
se

g:)ewerful weapons they carry, so they will do wltll;:

i ¥ are suppose to do and no more, They must

arn how to establish and express authority by

cajoling, requestin iati
force.m’ q 8 negotiating to aovid using

Unfortunately,
any special emph
relation courses,

tl}is tyl?e of training is not given
asis, It is included in some human

but to actually train police officers
!" Jonathan Rubenstein,

% Skolnick and Thomas “Cop’s Rules,” in Polic

e In Americ
C. Gray (Boston: Litle, Brown & go?d‘l;;?)m;e

§ SRR S 0 e 2

in to force and how to use
Th_ere exist no guideline
objectives,

police officers in what they should do. Nor do there

persuasion is nonexister

S, NO specific range of
no adequate limitations that instruct

€xist any criteria that allow’ external ' review of

:;;lllether forceful intervention was necessary, desir.
€ Or proper or whether persuasion was ap,propri

ate. L

ate :vhae Cincinnati Police and City Administration

ar re 9f these and other training problems and
€ attempting to address them, 152 ‘

12 Training Study Team Report, p. 14.

Chapter 2

Distribution :ofM'Se,rvic:ie' |

The first order of the police, legally sanctioned
since the origins of policing in England, has been the
preservation of the peace. James S. Campbell defines
the peacekeeping role this way:

This duty is a broad most important mandate
which involves the protection of lives and
rights ranging from handling street corner
brawls to the settlement of violent family
disputes. In a word, it means maintaining public
safety.?

Perhaps the most important sources of police
frustration and the most severe limitations under
which they operate are the conflicting roles and
demands involved in the order maintenance, com-
munity service, and crimefighting responsibilities of
the police. Though the community calls mostly for
community service and peace-keeping, police never-
theless consider the fundamental job, the “real guts”
of policing, to be the apprehension of felons. Police
are occupied with peace-keeping but preoccupied
with crime fighting.

The Cincinnati Police Division and the Cincinnati
community is experiencing this same frustration. As
Richard A. Castellini, former Cincinnati Safety
Director, stated: '

The majority of the time is serviced to the
community in a myriad of assignments, many of
which are not directly assigned to the Police
Division, but because there is no one else there
the police agency is sort of the last port in the

1 James S. Campbell et. al, Law and Order Reconsidered: Report of the Task
Force on Law and Law Enfor t 1o the National C ission on the
Census and Prevention of Violence (New York: Bantam Books, 1970), p. 286.

* Richard A. Castellini, former Cincinnati Safety Director, testimony

storm and where people are directed to. The
social agencies generally close at 5:00 p.m. and
from that point until morning—or on Friday
night until Monday morning—the police officer
is the one that is called upon to solve a
problem.?

In addition, the type and time of service needed
varies from one neighborhood to another. This
variance in service occasionally contributes to po-
lice-community tensions, as Castellini observed:

We are now faced with the situation of having
to prioritize calls. Things like a dog bite, which
is not a life and death matter, but if it is your
child bit by the dog, it is very important to you.
We are forced now many times to be 45 minutes
to an hour, even an hour and a half to respond
to your house.?

The time delay factor in answering calls was not
the only complaint the Ohio Advisory Committee
received of police performance in servicing the
community. The conduct and attitude of the re-
sponding police was also of great concern. Mr.
Virgil V. Ashley, Cincinnati Metropolitan Housing
Authority cited the following incident:

1 received a call from one of our resident
leaders that she had reported to the police a
break-in at 2 West End business establishment
on June 20, 1979. Six cars of police officers
responded quickly and proceeded to arrest the
two persons involved. She stated that the two
arresting officers cursed the two persons being

before the Ohio State Advisory Comumittee to the U.S. Commission on
Civil Rights, hearing in Cincinnati, Ohio, June 28, 1979, transcript,
(hereafter cited as Transcript) pp. 419-20. .

3 Ibid., p. 429.
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19_7;|smg Manager, presented to the Ohio A
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arrested using very vile, abusi
X sive language,
observed that the persons being arres%ed %eenslgcei

to offer no resistance a;
t all i
officers threatened to shoot the’ml.)ut *he police

She also reported to me i

arresting officers were whiitt}elzatantgll etl?: u:‘x;/ ;
persons bemg.arrested were black, The ac’cion0
of the arresting  officers were witnessed b .
many youth in the vicinity who began to haras}sl

the police as a result i
of their trea
two persons being arrested. ment of the

" This report Mr. Ashley received from his tenant
v as contraFy to th.e relationship that had previously
een establ}shed with the Cincinnati Police Division

and five have beep extremely
stz.aff' in an effort to elimina
eliminating nusiances and
concluded Mr. Ashley.s
Qoncem with maldistribution of service,
attltl.xde and conduct of police officers rend’e
S€rvice was expressed in many of the st

submitted to the Mayor’ i
yor’s Co
Panel. The Panel’s rizod s

; te areas of Ioiten'ng,
n general crime control,”

and the
ring the
atements

: Relations
Teéport summarized some of these:

The perceived
official Cincinn

more seriously, whether elected officials and

appointed i illi
po})ice. officials are willing to contro] the

There is also a perception
and some citizens that nei

police office
the poor, both black or white, with corlftetrr;;:

and disrespect. At the same time, the police feel

Segments of the communit i
y the police
symbols of a power structure whigh is paerre-:

A_ssistant Director/General 5
dvisory Committee June 28,

®  Report of the Mayor's Comniuni
mniunity Relati,
Council, July 5, 1979 (hereafter cited ag Ma;z'rxfs o

e

ceived to be prejudiced with regard to.race and

class. Police are i
: seen as outsiders i
communities.® i many

Complaint Processing: |
; :int
Investigation Sec';tiong ol

The 1nyestigative process of the Cincinnati Police
Division is one of the most controversial issues that
faces the community. Many who have been through
the process have no faith in it and see the processgas
an instrument to protect the police. Others who
have not filed complaints against the police often
cannot understand why there is 80 much dist
the system, el
bril:lerhaps. the most .serious allegation a citizen can

1§ against a policeman is brutality. Since the
pf)l}c?e are authorized to use violence against certaj
civilians, indiscretion in that respect is a damaginug1
;:{hz:rge, one to which .the police are rightly sensitive,

) eit rutahty—‘excesswe use of force—ig very diffi-
e:i st:o %r]ovei-l Indeed, no clear definition of brutality
cxist - The charge ha_s been raised when the police

©d racial or ethnic slyrs against members of

well as in cases where police

citizens or even sh,

o . shot at them.

e ere have been many studies, proposals, stat-
S as well as verbal complaints about the

Operations of the interpal investigat

tion . i ive activities i
the Cincinnati Police Division. Rob 2 of

ert Newman of

ri:csite Zfac?g, ;?:rret Cz’lri st%ve.ral hundred claims

ade _ o both internal i
\(llg?ic(:)lll::atl Comrmssm_m on Human Raef;f:tlir:n: Icl)c;'
varic Ofsc;x};ts of pthe misconduct, Virtually
o gse claims are fully and finally
resolve I,nan " 3s a result the complaining part
e etI;: ers of his Community are induced
Prog ey at the complaint process is a ruse
1 all that is knci_\ivn internal affairs, it ma);

1 - Howe i i
to 111.)rov1de a confidential xz:':ar;:sltgfszflc]’g;ilz o?}lly
i;zoc ::sdepartment to discipline jtself, Ag ming
e € appropriate d1§ciplinary action in thg

€ case of serious police misconduct, it ¢

Ibid, , -

nel to the Cincinnati ci,
Panel), p, 111-2, Gy

not provide the victim with any assistance or
recourse for his loss.”

In his statement to the Committee, Rev. James R.
Jones offered:

In my opinion, the internal disciplinary system
for the police department is woefully inade-
quate. No one knows what happens to com-
plaints and they are simply dismissed. In cases
of violators, nothing is done leaving the public
to the conclusion that whatever the policeman
does is okay.®

The police internal investigation process has been
a topic of many discussions and grew into an issue of
concern over a period of years. One of the problems
is that there are many citizens who do not under-
stand how it functions and many more that mistrust
the process.

The disorders in the 60’s brought so many
complaints of police harrassment, brutality, and
verbal abuse from the Cincinnati community that the
city fathers feit some system had to be devised to
receive and address these concerns. On August 5,
1970, the Internal Investigation Section was ap-
proved by City Council. It is referred to as Police
Procedure Manual Section 14.300.° The Internal
investigation Section which handles complaints of
police misconduct is a part of the Inspectional
Services Bureau.

If a citizen has a complaint concerning any police
action or inaction that the citizen considers to be
contrary to law, improper procedure or prejudicial
to the citizen or community, he or she may complain
to the officer’s supervisor. The supervisor will
instruct the complainant to fill out a citizen com-
plaint form, which will be forwarded to the chief’s
office and the Internal Investigation Section the
following day. If the citizen prefers to send a
complaint by mail, the officer receiving the com-
plaint turns the complaint over to his or her
supervisor, enters it on the unit blotter, and forwards
it to the chief’s office and the Internal Investigation
Section. If a citizen reports a complaint by tele-
phone, the officer receiving the complaint attempts

to have a supervisor accept the call who enters on a
citizen complaint report all pertinent information
’_mal Aid Society Attorney written statément present-
ed to the Ohio Advisory Committee June 28, 1979.

* Written statement presented to the Ohio Committee on June 28, 1979.

? Letter to the Ohio Advisory Committee from Chief Myron J. Leistler of

Cincinnati Police Division June 27, 1979—attached was the Police Division
Procedure Manual, (hereafter cited as Procedure Manual), Section 14,300,

and forwards the report to the Internal Investigation
Section.

Regardless of the method of receiving a citizen’s
complaint, the actions of the Internal Investigation
Section are supposed to follow standard proce-
dures.’® Upon receipt of a complaint it will be
assigned to an investigator, who will contact the
complainant before the close of the second work
day. Upon completion of the investigation, the
complainant will be notified of the outcome.

It is at this point that the lines of communication
break down and the mistrust of the system begins.
Some citizens have reported that they never re-
ceived any report of the dispositions of their com-
plaints and felt that it was useless to even lodge a
complaint against the police. Some were afraid to
complain because of anticipated retaliation and
increased harassment from the police.*

Michael E. Maloney of the Urban Appalachian
Council stated to the Committee:

The range of complaints that have come to our
attention include: improper use of firearms
which led to the death of a young Appalachian,
a police killing of a young man in Northside
through a beating, and other beating incidents
and there has been a pattern over the years of
fear within the Appalachian community to
complain, either through the Human Relations
Commission or through the process of filing
through the district police offices. There have
been complaints of harrassment of those who
file complaints and their witnesses.!?

A review of the complaint statistics from the
Cincinnati Police Division for the years 1974
through April 1979 revealed the following (see
Table 2). There were 1,634 complaints filed during
the five-year period: 517 by blacks, 582 by whites,
and 535 by others. Of this number, only 489
complaints were sustained. The two categories
Exonerated and Unfounded are combined in the
summary of internal investigation activities. What
effect the separation of these two categories would
have had on the disposition of the complaints is
unknow. However, it does raise a question of
whether this system should be re-evaluated since of
the 1,634 complaints received, 545 or 33 percent
were disposed of as exonerated/unfounded. These

10 “Citizen complaint process,” Procedure Manual, Section 14,300, revised
April, 1974.

1t Mayor’s Panel, p. 111-2.

12 Transcript, pp. 130-31.
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TABLE 2
Summary
Disposition of Complaints 1974-1979 '
Exon. Complaints by Race
Year Not Sus.  Sus. unf. Open Total White Black Other
1974 122 115 106 18 361 131 123 107
1975 86 92 168 19 365 156 127 82 )
1976 129 92 109 19 349 113 121 115
1977 81 74 79 13 247 92 .65 90
1978 5% 98 73 23 253 76 63 114
gags%g f May) 9 18 10 22 59 14 18 27
4% yr. :
Total 486 489 545 114 1,634 582 517 535‘ ,
Source: “Poli—ce,"—— National Advisory C on Crimi)

[ Justice Standards and Goals. This Commission was

appointed by Jerris Leonard, Administrator of the Law Enforcement Assistance Administration (LEAA) on October
20, 1971, to formulate for the first time national criminal justice standards and goals for crime reduction and prevention
at the State and local level. The report on police was released January 23, 1975 (hereafter cited as Standards and Goals),

Note: Standard 19.2 of the National Advisory Commission on Criminal Justice on Standards and Goals defines the categories as
follows: Not Sus.—Not sustained indicates that the investigation produced insufficient information to prove clearly or disprove
the allegation. Sus.—Sustained indicates that the accused employee committed all or part of the alleged acts of misconduct.
Exon. Unf.—Exonerated, Unfounded—these two categories are combined in the Cincinnati Police Divisions summary of
internal investigation activities. This combination of categories is confusing, to say the least, according to the definition cited in
Standard 19.2—Exonerated denotes that the alleged act occurred but was justified, legal, and proper. Unfounded is used when
the alleged act did not occur.* )

facts, coupled with the fact that until recently there
were no black police officers in the Internal Investi-
gation Section, add to the feeling of at least some
segments of the community that there is a bias which
favors and protects the police.!?

The lack of knowledge and real, open communi-
cation with the community and complainants of the
nature and disposition of complaints is another
serious problem. The nature of complaints and their
disposition from December 1974 to May 3, 1979 are
presented in Table 3. It is interesting to note that the
number of complaints declined after 1976, from a
total of 349 in that year to 253 in 1978. The total of
59 complaints from the first five months of 1979
seems to indicate a continuation of this trend. These
findings suggest as Newman, Jones, and others have

asserted, that substantial segments of the community

may have lost faith in the internal investigation
system.

Mrs. Bobbie Sterne, former Mayor of Cincinnati,
expressed such a viewpoint when she testified at the
fact-finding meeting of the Ohio Advisory Commit-
tee,

2 Ibid., p. 81.
¢ Transcript p. 16

24

At present, the police, through their internal
investigation unit, investigates - a]l charges
against the police. The community- does not
have confidence in this process, because it lacks

the objectivity that a separate investigate body
can have.™

Police Chief Leistler has a different opinioti of the
community’s confidence in the internal investigative

process. He stated at the meeting of the Ohio
Advisory Committee;

I have to disagree with the Mayor that the
community does not have confidence in the
entire investigation section process. Of course,
there is some dissatisfaction even in due process

type hearings as we see in our courts of
Justice.®

Assignment of Police Personnel
Most police activities are separated into line, staff,
and auxiliary service operations. Patrol, traffic and

detective line operations account for the largest part
of the work of any police agency,¢

is Ibid,, p. 454,
s Standards and Goals, p. 200.
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TABLE 3

Disposition of Complaints 1974-1979

1974

Nature of Complaints
Discourtesy
Unethical Conduct
Excessive Force
Shots Fired

improper Police
Procedures

Lack of Proper
Services

Law Violations
py Officer

Off-duty Conduct
Miscellaneous
T ota_\

1975

Nature of Complaints
Discourtesy
Unethical Conduct
Excessive Force
Shots Fired

Improper Police
Procedures

Lack of Proper
Services

Law Violations
by Officer

Oft-duty Conduct
Miscellaneous
Total

Total
Rec. (%)

99 (27)
18 (5)

77 (21)V

2
88 (24)
15 (4)

4 (1)
23 (6)
35 (10)

361

Total
Rec. (%)

108 (30)
52 (14)
94 (26)

2

51 (14)
9 (2)

22 (6)

19 (8)

8 (2)
365

Not -
Sus. (%/%)
43 (35/43)"
2 (2/11)
33 (27/43)
0

18 (15/20)
9 (7/60)

1 (0/25)
6 (5/26)
10 (8/29)
122 (34)

Not

Sus. (%)

32 (37/30)
5 (6/10)

32 (37/34)
0

2 (2/4)
3 (4/33)

5 (6/23)
5 (8/26)
2 (2/25)
86 (24)

Sus. (%/%)
11 (10/11)
10 (9/56)

9 (8/12)
2 (2/100)

56 (49/64)
2 (2/13)

2 (2/50)

10 (9/44)

13 (11/37)
115 (32)

Sus. (%)
7 (8/6)
27 (29/52)
7 (8/7)

0

38 (41/74)
1 (111)

6 (6/27)
5 (5/26)
1 (1/12)
92 (25)

Exon.
unt. (%/%)
38 (36/38)
6 (6/33)
28 (26/36)
C

13 (12/15)
4 (4/27)

.1

4 (417)

12 (11/34)
106 (29)

Exon.
Unf. (%)

62 (40/57)

47 (10/33)

50 (30/53)
2

9 (5/18)
5 (3/56)

10 (8/45)
8 (5/42)
5 (3/62)

168 (46)

Open (%/%)
7 (40/7)

0

7 (36/9)

0

.
0

0

3 (17/13)
0

18 (5)

Open (%)
7 (37/6)
3 (16/6)
5 (26/5)
0

2 (10/4)
0

1 (5/4)
1 (5/5)
0

19 (5)

' ;
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TABLE 3 (CONT'D)

1976

Total N
N . ot
D::c:rgscomp'amts Rec. (%) - Sus. (%) Sus. (%) E)r(]?n(%) Open (¢
Unethical éonduct ?1(15 (29) 2 (40/57) 4 (4/4) 33 (30/36 ”pen s
Excessive Force 85 (02 11 (8/26) 20 (21/46) 12 (11/28) 0
Shots Fired 2 B 38 (o5 7 (g 31 (26/36) 9
Ln:groger Police 3 (2/75)° 1 (1/25) 0 0
cedures
Lack of Proper %8 (1) > 49 42 @) 10 (917) 1
rvices
Law Violations > M 2 (40 0 3 (3/60) 0
y Officer 27 (8
Off-dut (& 3 (133 7 |
Miscellgn(e:glr}g uet 2; (8) 9 (7/333 8 Eggg; ? (33 2
Total 34 @ 0 3 (3/33) 4 fﬁfﬁii 3
9 129 (37
1077 B87) 92 (2¢) 109 (31) 19
, Total
Natur i Not
Discoirzssmp'amts Rec. (%) Sus. (%) Sus. (%) Eﬁ?ni%) 0
Unethical Conduct 32 () 20 2542) 5 (7/10)  2p )
Excessive Force 69 (3) 1 (175) 17 (2377 3 G ]
Shots Fired 2 ((12 3) 39 (48/56) 2 (3/9) 25 gg/21/g)6 :
Lnrlgégger Police ) 0 1 (2/50) 1 (1/50)) 8
ures '
Lack of Proper @) ) s wiey 7 gns g
vices
Law Violations 26 TR 4 @as) 7 @y
icer
: 8 (3) 0
Off-dut 1
Misoeliansone ! ) > (6/33) 6 f;ﬂgi g &
Total 2y e UVSO) 3@ 4 (g5
4 81 (33) 74 (30) 79 (32) 13
26

Nature of Complaints

Discourtesy
Unethical Conduct
Excessive Force
Shots Fired
Improper Police
Procedures

Lack cf Proper
Services

Law Violations

by Officer
Off-duty Conduct
Miscellaneous
Total

1979 (as of May)

Nature of Complaints

Discourtesy
Unethical Conduct
Excessive Force
Shots Fired
Improper Police
Procedures

Lack of Proper
Services

Law Violations

by Officer
Off-duty Conduct -
Miscellaneous

Total

(Total Disposition/Total Category)

TABLE 3 (CONTD)

1978

Total

Rec. (%)
56 (22)
33 (13)
416 (18)

77 (30)
6 (2)

15 (6)
11 (4)

8
253

Total

Rec. (%)
15 (25)
3 (5
6 (10)
1 (2

21 (36)
2 (3)
(12)

(3)
(3)

NN

59

Not
Sus. (%)

26 (44/46)

2 (3/6)

20 (34/43)
0

(3/3)

(8/33)
(7/36)

(25)

c(SO-J:--(J'I o N

Not
Sus. (%)

3 (33/20)
0
(22/33)

(33/14)

2
0
3
0
0
1 (11/50)
0

9

(15)

Sus. (%)
6 . (6/11)
17 (17/51)
4 (4/9)

0

62 (63/81)
2 (2/33)
2 (2/13)
2 (2/18)
3 (3/37)
98 (39)

Sus. (%)

1 (6/7)
g (11/67)

0
12 (67/57)
0
2 (11/29)

1 (6/50)
18 (30)

Exon.
Unf. (%)

. 22 (30/39)

(12/27)

18 (25/31)

(9/9)
(5/67)

(10/47)
(4/27)
(4/37)
(29)

WW~N A N O

7

w

Exon.
Unf. (%)

5 (50/33)

0
0
0
2 (20/10)
0

3 (30/43)
0
0
0

10 (17)

CMPON -

Qpen (%)-
9/4)

“BON
s
N
]
~
—k
&

[T = ]

(4/7)
(9/18)
(9/25)

23 (9)

Open (%)

(27/40)
(4/33)

(18/67)
(4/0)

(181 9)‘
(9/11)
(9/29)

(4/50)
(4/50)

22 (37)

_“apha

_mann N b

(26/80) .




Chief Leistler reported to the staff that the

| e e incinnati, Bobbie
there aren’t any skills in that position that - An incident that happened in Cincinnati’s City On May 18, 1979, the Mayor of Cincinna
a

. tes rne, created the Mayors’ Community RelatiOI:lS

. Cincinnati Police Division’s criteria for police as- patrolman or a specialist don’t havetm Council Chat;xb: lszi:t;r:iiz :éteilg;igscizxzzglsgiﬂd ls’zenel. ’The Panel was charged with holding public

signment is based on work load and.service demand, The perception of the part of some segments of how‘lsorfvehzr? lzi:ealing with members of the black hearings to solicit comments and opinipn§ .from

and that race or ethnic backgrour}d Is not relevant to the Cincinnati community that police services are host eunity Mrs. Marion Spencer described the organizations, community groups and individual

S SuCh. assignments unless the assignment required a not equally distributed has contributed to police- o dent in. her statement to the Ohio Advisory citizens about police/community tensions. The Pan-
particular race in an undercover capacity.? Y P incident 1n :

) community tensions. And part of that perception is
CoOfﬁgftzeWendell Young sFated. to the Advisory fueled by the fact that there are so few minorities

and women among the sworn personnel, particularly
E Black officers in Cincinnati work everywhere &t the policy making levels, thus, it is argued, leading

but our biggest concentration is in. the black  to an insensitivity to the concerns of these particular
S community. But there are less than seven  groups.?
o percent of the total police force black. I think if
< , there were more black officers we might find

Committee: el was appointed followingt.a sefiesC c:lf; :;;:te:]:: 21;;
i isis situation in g .
President of the local branch of  was creating a crisis si on i
gﬁS'Ni?ilé;’o%aS offended by a sign, whichhad  tensjons built up from the killing c?f p'ohce ofﬁc?rs
been p°5ted’ to the right rear of the mayor's 4 civilians, actions of the organization of police

: i id, “Eliminate prison over- . strike by Cincinnati’s
g?gg’dir\l);hlglects:ocixte the killer bastards.” He  Wives, and the one day y
1

!

%

’ i ¢ si I Order of Police (FOP). This pent up i

walked to the Mayor’s podium and tore the sign ~ Fraterna gl

o ; he Cit -
down. As Mr. Johnson attempted to return t% frustration spilled over at ; mt;etuzlg gz ct)lfl‘epolicz ¥
. . . . . i . i : undre
: » them assigned more frequently also to white  Police Communlty Relations _his seat, his move was bloc}(ed'dl%f{l/u c\;,;;fn‘ngs Council on M ay 9 ) 1979, woen sidents filled =
areas. But the important areas of policing aren’ : : i & o hundreds of witnesses, news and T.V. officers, police wives, and inner city re L '
, e . According to an excerpt in the book Issues_in he tie by a police officer into hallways i
o in the streets. They are in the program manage- Police Administrations .. - - he was snatched by the tie by a pc brought  the Council Chambers and overflowed into hallway: .
: ' mment bureau; they’re in the Chief’s Office; ° ministration. and pushed from behind, almost being broug d stairs outside.?” All three groups made speeches i
" they’re in the Personnel Section, the training . . to the floor.z A o the increasing incidents of police community
areas; they are those areas in the Police Depart- With social tensions mounting throu: hout the s ; judicial " : . it. When
ment where policy is made, where budget is nation police , agencies canngot presgerve the The need for elimination of ras:lally-p.r?_]u was  violence and what Council sh.m.i.d do.abqut 1t(.: o
R S figured out, where manpower allocations are public peace without the public participating in attitudes at all levels of the police division it was over, members of Cincinnati Cl!:y- om;:t
i madeband $O for;lhn. And in those areas, blacks a positive way more fully than if now does, expressed by John H. Burlew, attorney: reacted generally with a cautious f)ptlnusm tha
‘ - ?;,i o -erty and thet brcomes the cricial prob- Foor community feelings does more than create 1 eriod of time, there was a picture of police anger can be diffused by enacting new safety :
N . . . A . . A Py ) . N . ;
} ! ‘ :gc;xaatli c:i;:ianceéllt prcznlduces Irrational responses 11::2; anggegspin one of the police stations with an measures and community reactions can be address.ed i
The present Mayor Kenneth Blackwell stated: problems. Amos and Andy caricaturq, aﬂ?{i‘h.c‘%ggﬁ: 1&1: by a deeper examination of police community
" : “This
A community relations program is not a public- mouth, with a big quote saygng,f »r i
. . . . ish.,” I’ve never  tensions. . . )
Gion Dt acsnly e Itemal It rations progear s o e 20L& PO O O o do sy bt 1 The . e some polce community selations pro
: f . . e o e . . . . ) . eard a police . . : . . Sty i articipa-
reasons that it has been all white is that the community. It I3 MOt a panacea which will tranqul- division tolerates this action and it goes glihqnd grams going on in the city .mvol\{lng thefpll ii :
Lo police-division has decided those who serve on  liZe an angry neighborhood by S}lddenly promotu}g ‘ on and on, and unless they do some lf{l% tion of community groups, including the following: A .
1 ‘ . that "unit should be of supervisory .positions, a.few black or women officers in wake of a racial affirmative they are part of the problem, as fa Police/Youth Live-Ins —A summer three-day
: meaning sergeants on up; as'a consequence, we disturbance. It is a long-range, full-scale effort to as I'm concerned,* ive-In allows police officers and teenagers to 3
. only have tl}ree black supervisors and they find  acquaint the police and the community with each d the following Live-In a a one-to-one basis to improve 4
" themselyes in a catch 22, people say, or it has other’s problems and to stimulate action aimed at Officer Fred Stonestreet offered the foll know each other on a one the groups. i
been said, well, we can’t take these folk out of solving those problems examples of insensitivity on the part of a policeman relations and understanding betweeglo g ed .
5 . . . e > . e R tod — iy conce
direct supervisor or we will be criticized. Community relations should not be the exclusive ° on the street. Police/Clergy (,?r isis Team O::; call with the o
o ‘ Blackwell concluded: . business qf specialized units but rather the business When Stonestreet came to the police force in clergy are tra'med to serx.leil o 1o ot i .
l e ; of the entire department from the chief to the patrol- 1966, he was assigned a “Patrolman coacl}I1 Cincinnati police to go .w1t 1 or dis-
What I aslged the chief and I will continue to  person. Community relations are not a matter of whose job it was to teach the new ofﬁce;ft : counseling emotionally dlstreSSfad families
T . ask the Police Divisiéq, is why that unit must be special programs but should encompass all aspects of ropes. His coach was a 23 year old white office putes, death notices, and lost children. . j ( g
_ »~ made up of all Supervisors? One cannot tell me  police work from the selection, training, assign- from Mt. Washington. These two programs are sponsored by the National .
- that if sergeants can mvestigate a police chief, a ments, promotion of 1 field . ' old ¢ e d Jews and the Counsel o R
| - specialist or’patrol officer can’t investigate a li , P ki do lpers.onne € procedu.refs, st aff One of their first calls came from a 70 yegls:on’s Conference of Christians and Jew 3 L _
SRR " sergeant or a captain or lieitenant, because the  P° l}? [ anc p .a_nmn’g, dep artmental discipline, ‘ © black woman in the west end whose gra}:l the  of Christian Communions.? ded l \ .
o P .base line question is whether or not the skills of tc? t’e ha.ndlmg of citizens cgmgla}ntg.zz A commu- bike had been stolen. While que?lt'lomhir by Victims of Crime—Witness Program —Fundeg o o
AP investigation that are needed to do a job are the  Rity’: attitude toward the police is influenced by the woman, the white officer kept ca lnf o bed h rant from LEAA to Talbert House.
o . property of 4 specialist and a patrolman, and the  actions of individual officers on the street and in her first name Mary. Stonestreet was dis ! ) through a g ists elderly victims
Beoe Lot i ief i i « ’ ddress her as Mrs. The way This three year old program assists eld .
oL answer to that question by the chief is yes, that  public places. why couldn’t he address 4 me 18 ¥ . d rape. Aids
T S—— : olice officers talked to people bothere m of assault, homicides, robberies, and rape. . R
- 7 Administration of Justice: City Police Departmant Survey, Cincinnati violence (New York: Bantam Books, 1968); Report of the National Advisory P and its still a problem. 28 4 o
7 Do Police Division, Jan. 13, 1979, Commission oni Civil Disorders (New York: Bantam Books, 1968); and David when I was young incinnati Enquirer, May 10, 1979. s d
18 Transcript p. 554-55, . Stahl et. al. (Eds). The Community and Racial Crises (New York: Practising o —— - Cm<':mna . ? y of Christians and Jews, Brochure of activities an
¥ Ibid., pp. 80-82. Recently one black officer was appointed. Law Institute, 1966). # Transcript pp. §8-89. » Nntlonﬂfl Conference ol 1978
2 Mayor’s Panel, p. I1l-t, 8, 1415, © . ‘ ) * The Challenge of Crime in a Free Society, a Report by the President’s * Ibid.,, p. 249. ine in Cincinnat! Enquirer, July 29, 1979, programs in Cincinnati during ) : .
. # For an adequate presentation of this problem see: Rights in Conflict, the Commission on Law Enforcement and Administration of Justice, (Febru- * Sunday Magazine in Cincinnat r_;qusr : to a ’pointees to ths Mayors’ : ' ‘ :
Co Walker Report to the National Commission on the cause and prevention of ~  ary, 1967), p. 100, * Letter from former Mayor Bobbie Sterne (o ap 9 ‘ e,
‘ v . . . Community Relations Panel. 2 . ‘ S ""
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call individuals off the offense sheet and offer to

help or refer them to others.?®

Rece.ntly, City Council finally came to grips with
the serious lack of an organized police community
.relatxons program and proceeded to take steps to
Improve this situation. On November 4, 1979, the
CO{nmuni'ty Assistance Section became operati’onal
This .Sectlon is headed by Lieutenant Thomas Burke:
and is located on the second floor of 310 Ezzard
Charles Drive. Its functions will include the devel-
opment_ of positive crime’ prevention programs;
developlr}g defined policies and procedures as relat:
ed to Police Community relations; actively engaging

et
* Marilyn Lo fect Director. interview in o
Jo70. " Logan, Project Director, interview in Cincinnati, Ohio, June 7,

in various projects and programs with civic groups,
schools, etc., in developing and ,ﬁresenting. pfoi
gra.m.s; coordinating like programs in the Districts:
flss1stmg in arranging tours, speakers, etc.; develop:
mg programs for police recruits and in-service
training; and providing liaison with community
groups anc.i other human relations organiztions.®

IF remains to be seen if a separate section of the
Police Division can resolve existing problems or
whether it will ultimately be necessary to make this

c<')n.c.ern an integral part of each facet of the police
division, from top to bottom.

2* Human Relations Newsl incinnati
Commman K December'g ;;t)c:r;) ‘v;.l. 12, no. 3 (Cincinnati Human Relations

* &

Chapter 3

Employment

Hiring »

Members of the Cincinnati Police Division are
classified civil service employees and are under the
jurisdiction of the Cincinnati Civil Service Commis-
sion. The Commission derives its authority from
Article V of the Charter of the city of Cincinnati,
and administers the laws of the State of Ohio as set
forth in the Ohio Revised Code, §124.40 (Page
1978).

The Civil Service Commission establishes qualifi-
cations for hiring applicants and announces, pre-
pares, conducts, and grades examinations. Examina-
tion scores are ranked and candidates are selected on
the basis of rank order. This rigid adherence to rank
order stems from State civil service law. In his study
of Cincinnati’s Personnel Department, Dr. James L.
Outtz, Professor at Howard University, stated,
“Examinations are not validated prior. to or in
conjunction with their use. In most instances, no
data exist which would indicate the validity of a
given examination, or the manner in which examina-
tion scores should be used.””

Selection of new employees as well as promotion
of current employees are to be based upon merit and
fitness. In order to select individuals who are best
suited for a given position, there must be a clear
understanding of: 1) what is done on the job; 2) the
appropriate method of doing the job; and, 3 a
performance appraisal system.? It is useless to at-
tempt to select employees who can perform a job
m, Howard University, “An Assessment of the
Selection and Promotion Procedures of the City of Cincinnati,” a study for
the Personnel Department of Cincinnati, 1978 (hercafter cited as Guttz

Report), p. 10
* Toid,, p. 3.

well without a job description that identifies the
important components of the job so that the needed
knowledge, skills and ability can be ascertained.

The major problem is to develop a test which
actually measures the knowledge, skills and abilities
that have been identified. This test should be
standarized before it is put into use.® In Cincinnati,
however, tests are simply constructed and then used.
Written examinations as they are developed and
used by the city of Cincinnati ensure the selection of
test-wise, verbally fluent persons. At the same time,
since few if any objective performance standards
exist, these people are practically assured of being
viewed as successful in their jobs.* ,

Title VII of the 1964 Civil Rights Act, as
amended, prohibits discrimination in employment on
the basis of race, color, religion, sex, or national
origin.* The 1972 amendments broadened the scope
of Title VII to include Federal, State, and local
governments, in addition to the private sector. In
Title VII, Congress authorized the use of profession-
ally developed tests in employment selection as long
as use of the test does not discriminate against
minorities, women, and other protected classes.®

In 1966, the Equal Employment Opportunity
Commission (EEOC) adopted a set of guidelines
designed to help employers understand the require-
ments of the law.” EEOC revised its guidelines
several times, and in August 1978, uniform guide-
lines were adopted by EEOC, Civil Service Com-
s Tbid, p. 8
+ Ibid., p. 10.

s 42 U.5.C. §§2000¢-2000¢~17 (1976).

s 42 U.S,C. §2000e-2(h) (1976).
1 See discussion, 43 Fed. Reg. 38,290 (1976).
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mission, Department of Labor, and Department of
Justice.® Basically, the guidelines embrace the princi-
ple of test validation. This principle dictates that use
of a test which adversely affects (i.e., results in the
disproportionate rejection of) members of protected
classes must be justified on the basis of business
necessity. Basically this means that there must be a
clear relationship between test scores and job perfor-
mance and that no suitable alternative with a lesser
discriminatory impact is available.®
The strict Ohio civil service code, which requires

that persons be hired on the basis of their perfor-
mance on an examination, may have a restrictive
influence on equal opportunity programs, At the

same time, however, it has been used as an excuse

for the poor affirmative action record in the Cincin-

nati Police Division.10 Recognizing this problem,

State Senator William F. Bowen, (D-Cincinnati,)

attached a rider to the massive 1979 State appropria-

tion bill which allows a charter city to remove itself
from State civil service provisions to comply with

Federal equal opportunity laws,11

The total sworn personnel of the Cincinnati Police

Division, as of January 25, 1980, was 939, of which
one was Oriental and 69 (7 percent) were black (67
males, 2 females).’? The Cincinnati Civil Service

Recruit List,™® dated February 7, 1980, showed the
following:

The Police Division had a total of 1,223

applicants apply for the position of police
recruit. Of these, 824 took the written exam.

After medical, physical and physical agility
testing, background investigations, polygraph
examinations, psychological examinations and

personal interviews, 112 applicants remain in
the process: '

59 male whites, 13 female whites, 64.39
white

26 male blacks, 14 female blacks, 35,79 black

75.9% male, 24.19% female

—_—

® 29 CF.R. §§1607.1-1607.16(1979).

* 29 C.F.R. §§1607.3, 1607.5 (1979).

'° Quttz Report, p. 2 :

" Ohio Rev. Code Ann, §124.90 (Page Supp. 1979). Known as “The
Bowen Amendment,” the City Council may by two-thirds vote adopt

ordinances for purposes of complying with Federa} equal employment Jaws
in conflict with existing state civil service law, )
2 Richard Castellini, former Safety Director, letter with documents to
Valeska S. Hinton, Equal Opportunity Specialist, MWRO, U.S. Commis-
sion on Civil Rights, FEb, 6, 1980,
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When these 112 new recruits are added to the
existing force of 939, the total police personnel wili
be 1,051. This total would include an increase of
blacks from 69 to 109 or 7.4 percent to 10.4 percent.
Though this represents genuine progress, if black
representation in the police force were to increase
by three percent each year, it would take ten years
for the black representation in the police force to
match that of the total population, assuming blacks
remain at 33 percent of the population of Cincinnati.

Training

Most of the police officers interviewed, who
testified at the fact-finding meeting of the Ohio
Advisory Committee, felt that the training they
received was adequate to good.

Each recruit officer receives 880 hours of basic
training after appointment. In-service training there-
after varies from year to year, dependent upon
identified needs. Total in-service training hours for
Cincinnati Police Division personnel in 1978 was
26,740. (Approximately) 1600 hours were didactic
classroom instruction, the balance were devoted to
field training. The officers average 28 in-service
training hours per person, per year,1s

The training calendar for 1978 had a variety of
programs, seminars, and conferences as shown in
Table 4. Members of the Police Division are receiv-
ing an 8-hour course entitled Community Perspec-
tive Workshop and a 4-hour course ‘“‘Shooting
Decision Workshop.” As of February 1, 1980, over
800 officers have attended the 8-hour workshop.
The 4-hour course will begin when the repair of the
new weapons and the weather permit.’® The outline
for the 8-hour community perspective workshop, as

presented in the Status of Safety Task Force
Recommendations, is as follows:

Civil Rights

c;v;l rights of citizens, A discussion of abuses of
civil rights, including Philadelphia and Detroit

cases. How to avoid charges of abuse and the
consequences of abuse,

13 Richard Castellini, letter with approved Givil Service Commission
Recruit List, to Valeska s, Hinton, April 25, 1980.

M Lt. Ted Schock, Cincinnati Police Division, testimony before the Ohio
Advisory Committee to the U.S. Commission on Civil Rights, hearing in
Cincinnati, Ohio, June 28-29, 1979 (hereafter cited as Transcript), p. 513.

* Administration of Jutice: City Police Deparment Survey, Cincinnati
Police Division, Cincinnati, Ohio, Jan, 13, 1979,
18 “St itus of Safety Task Force Recommendations” sent to Valeska Hinton
by Richard Castellini, former Safety Director, Feb. 6, 1979,

A two-hour class identifying the inalienable

TABLE 4
Training Calendar 1978

Training Programs

Hostage Negotiations
Sign lﬁa?glgge

thalyz .
glrfggthalgjzer Retraining
Police Records Expungement
Strike Problems o
Police/Clergy Orientation

Special Training & Conferences

Crime Prevention Seminar

Liquor Law Conference

Honda Motorcycle Training

Firearms Instruction Course -
Basic Fingerprint (conducted by FBI) -
Advanced Fingerprint (conducted by FBI)
Drug Enforcement

Sergeants Training

Basic Search Warrants

Advanced Svevar?(h A/Vz;)rrants

Instructors Worksho )

i ention Theory & Practice )
g{rllgris;%r Training for School Resource Officers
Robbery Task Forcg Seminar

' a On » . . .
égtrg%ar%%;\)/v'?reﬁning for Police Training Officers
Managemen}( :I"_ra@ning
Management Trainin
First Agid Training 2-day Program

Source: Cincinnati Police Division.

No. of No.
Hours Atte%dees
8
24 51
40 40
8 75
3 4
5 2
16 15
40 15
8 11
10 67
40 4
40 24
40 19
20 17
24 11
4 29
8 18
40 S
24 14
! 63
6
18 15
4 10
8 348
4 14
16 171

“ommunity Makeup, I)_emography_Thls one-
I?gur class};dentiﬁes eth_mc community ;nake;xﬁ)é
neighborhood population and educatlopt,h the
unemployment and welfare rate, alongIW} the
poverty level and educational level in

community.
Prejudice

i ifying the origins of
A one-hour class identifying :
prejudices, how they are qutered and pqssedt%n
from generation to generation. How to iden :ti
your personal prejudices, and how to cope w
and control them.

Community Makeup, The Cultures

cts of
is two-hour class explores some aspects

gltlsBlack and Appalachia cultures, and a !Jr_ltef
synopsis of the direction of homosexual activity

in Cincinnati. The class is designed to identllfty
behavorial and communicative responses result-
ing in negative community contacts.

The Handling and Mishandling of Confrontations

ict-reducing skills
o-hour class on conflict-reduc s
dAes'ig;Ved to improve communication tech

niques.
1. Handling Verbal Abuse

inimizing Use of
. Body Language a. Minimizing f
?I‘hreats }l; Improving Non-verbal Communi
cation

3. Use of Language as a Weapon
4. The Psychology of Using Psychology
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Police Division personnel and making on-site
visits on the West Coast to develop ideas for a stress
management program. This program is to be opera-
tional by August 1, 1980. Survival training is
scheduled to begin with the completion of the
outdoor target range and each officer is expected to
attend four 8-hour days each year. All new recruits
will receive 30 hours of self defense training and 30
hours of physical education training. In-service
classes for both of these programs for officers are
being developed. The stress awareness program to
make police officers more conscious of stress will be
provided to all members of the division. A three-day

training is voluntary. Reluctant learners do not
learn well. Police training in dealing with
various people and the community should have
the same importance and priority as training in
how to fill out a particular form or how to write
a shots fired report. Much of the training in
community relations must come from the offi-
cer who is already on the street. Human
relations training is an area which the Police
Division should reemphasize, not only occa-
sionally but on a constant basis.®

Promotion
The promotion policy of police officers is based

This rigid rule has hampered the Police Division
in complying with Federal rules for'e:qual em.pl'oy-
ment opportunity and upward .moblhty.“ Wllham
Sheehan, Civil Service Commissioner, explained the
process whereby promotional exams are developed

and given:

itten promotional examinations are ranked
xgttratecllj according to task. This is done by
incumbents and supervisors. Using computer
analysis for task ratings and rankings, knowl-
edge, abilities and skills and personal character-
istics are written up and then rated and ranked
by subject matter experts. After the computer

amination classes for all taking promotional exami-
nations.? '

Arthur Crum, a 29-year veteran black police
officer, summed up the feelings of frustration over
promotions:

As a young officer, I had the aspiration to serve
in some specialized units, like Homicide Squad,
Robbery Squad, and Control Bureau, but these
jobs were limited to only white ofﬁce;s. As the
years went by, they did bring blacks into these
jobs. However, it was always qnly two or even
one. And you had to be a special kind of black
person in order to get into these type of jobs. It

- ivi the kind of Uncle Tom syndrome that I Sl -
. . . . . . . i tions are developed by Civil was . i i i
< Federal funds are awarded in late 1980 or early 1981.  Service Law (Ohio Rev. Code Ann., §124.44, (page because of the emphasis on security.?: ogder for yt('nll)l;cc): ll('eagrson o tiley onioyed of o
Training will begin in 1980 for Sergeants and - 1979)), and defined in the Charter of the city of i i ;ikeeéygfeg there wI:ls no chance for you ever to '
lieutenants in first line supervision. The program is  Cincinnati, Article V, Section 5. Section 5 states: William Clark, Secretary of the Civil Service Com- B up into these ranks. i
designed to - establish accountability and quality mission concluded: ;
supervision at the reld level. It will attempt to The members ‘of the police force engaged in . : - Crum concluded: :
reinforce the field level supervisor’s confidence in police service, shall consist of the following Because of allegations of StOIendteSt'st’hc“qﬁlc?:iid i ffi t ;
inistrati ind hi : s ranks: Chief, Assistant Chief, Major, Captain among officers, but not shared with minority It is very stressful for black police officers to :
the administration, yet remind him of his responsibil- . ’ y —dl * : ’s test rocess 1 the ‘
it d ity f . . Lieutenant, Sergeant, Patrolman, Police Re- officers, the Police Division’s testing p Th watch some of our finest talent leave
-y and accountability for the actions of his men. cruit. Within the ranks below that of assistant has been changed for security reasons. The Cincinnati Police Department because a lot of
This training was recommended by the Police Safety chief, the council shall establish such special actual examination booklet is only prepared them couldn’t move up in the ranks. We are
; Task Force and is being implemented as funds are sitio i i ies wi i iterally hours before the test is actually given. ing a period now (April, May 1979) where |
; A positions having special duties with preferential literally seeing a p ! fi !
? available. pay as the council deems necessary; but the ber of promo- we have lost in the neighborhood of four to five -‘:
i The Mayor’s Community Relations Panel recom- existence of such special positions shall not Regardless Of the r;a‘asonst,‘f;the m;;nd?srmalll; o black officers.2¢ ‘
2 mended that the Police Academy training staff establish eligibility for promotion to the next tions of minority police officers ) i Rich- ‘
5 should include minorities and women, 7 The full- hlghe{ rank. No special position established by According to the City Personnel Ofﬁ.ce, on Decem- A report.fr_om the former Safetyé Dxr.ecto:i,ons - ;
: ime traini . . council within the ranks below that of assistant 31, 1978, there were 36 white lieutenants, one ;.4 Castellini, showed that of 36 resigna
‘ time training staff currently consists of nine persons . X . . ber 31, ’ ; t).2” Some ,
i including two female clericals. There are no blacks chief shall be filled without promotional exami- black; 128 white sergeants, two black; 168 white 1979, seven were black males (19.4 percgn ). S t ] .
: ' - nation, r . : i ity guards in private i
on the full-time staff. The part-time staff is made up ! specialist, five black; 576 white pat'rolmen, tantc; 2 Pf these have taifel-l _]to lt)s; i:iigrégnglmittee: ’ ;
of other members of the police agency, other police When an examination is held for an y rank above black. Except for thfe single black heute;llan ) nkeof industry. Castellini state ;
agencies, and community resource people.’® Ac- patrolman, all incumbents of the next lower are no minority police officers above the ra One of our major problems is we are losing 14
cording to the listed instructors in approved train- rank shall be eligible who meet the seniority and sergeant.” the Cit good young black police officers like we're
. ing, the only minorities to be involved in the training efficiency standards established by the civil The Safety Task Force recommended to the ' 3; losing good female officers. We loset gllelg
staff are in the two-hour class on “Community Service commission; provided, however, that Manager the following procedures for promotiona because they are good. There is a job out ther
: Makeup, The Cultures.” the rank of major shall not be considered a rank

The Panel report also concluded:

While outside resources can be used to assist in
training, responsibility is in the hierarchy of the
Police Division and requires the active and
visible support of the Chief and Assistant
Chiefs. Training should not be one of the first
items to be cut when there are budget reduc-
tions. To be successful, training must be rein-
forced. Training is linked to supervision and is
reemphasized by supervisors who direct and
motivate, What is taught should be what is
expected and used in the field. Preferably,
7 Ibid,

'8 The Report of the Mayor's Community Relations Panel to the Council of

the City of Cincinnati, July 5, 1979 (hereafier cited as Mayor's Panel), p,
IVB-3, Sec. 7.
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for the purpose of eligibility in promotional
examinations,

If no more than one incumbent of the next
lowc_er rank meets such requirements, the civil
Service commission shall be empowered to open

the examination to incumbents of the second
lower rank.

The rank of major may be used as a title by the
present incumbents now holding said title until
they are separated from the service, at which
time said rank shall cease to exist.

¥ Tbid.

=

examinations: Limit promotional lists to one year.
Provide copies of previous examinations and more
specific study references to all ofﬁcerfs. Qrade, l?os.t,
and provide answer sheets to all examinations within
48-hours.

The Mayor’s Panel also recommended: 1) the
police department should promote black .and women
police officers through provisional ap;?oxntments, 2)
city council should appoint a con.umttee to stufly
police hiring and promotion practices, and 3) city
personnel department should conduct open pre-ex-
# Quttz Report.

* Transcript, p, 492.
n Thid,, pp. 490, 504, 505.

 William Garrett, Personnel Director, letter to Valeska S. Hinton, Feb.

1979.

in industry where the rewards are greater. We
Eﬁsltnﬁ)st a}couple of black pohcga officers, verz
sharp young people, they are going out to For

and General Electric and they start at $3,000 to
$4,000 more than our highest paid patrolman.

Castellini concluded:

j i ialist and
They are really jumping past th_e Specia
Serg);ant rank as they start with these firms.
The industry is looking for minorities and
women and we are supplying some of those. To

incinnati Ci Feb. 1979,
ce Report, to the Clncmna.tl City Mafmger, )
:: g:ﬁx‘r{n{;sgfg;yor{sg’anel recommendations, supplied by the Metropoli
tan Area Religious Coalition of %ir}‘cinnnu, July 18, 1979,
s Transcript, pp. 621, 622, 623, 624. i
» Richard Castellin, letter to Valeska S. Hinton, Feb. 6, 1980.
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some degree, its gratifying that people think
enough of our people, but it’s difficult for us to
keep people under these circumstances.28

The Fraternal Order of Police (FOP) has not
addressed the hiring and promotion policy. FOP
President Elmer Dunaway stated that the FOP has
not looked at civil service testing problems because
it has been too busy protecting the Jjob rights and
benefits it has already secured for its members.?®

There has been considerable controversy about
the leadership of the FOP., According to Wendell
Young, President of the Sentinels, “The Sentinels, a
black police officers organization, has a very strong
gripe with the present FOP leadership in this city,
and we feel that this kind of leadership has probably
taken this city back 10 years in its police-community
relations effort.”30

Police Chief Myron J. Leistler offered this obser-
vation to the Ohio Advisory Committee, “My
personal thoughts are that there has never been
anything more destructive to police professionalism
in the city of Cincinnati than the blatant unionism
exhibited by the FOP, personified by Elmer Duna-
way, and I cannot subscribe, nor will I support, such

activities as he advocates.”s! The specific activity to
which Leistler referred was the “Stress Day” walk-
out of the police officers on May 8, 1979, which was
a reaction to the shooting death of a police officer.
The union_had been involved in a slowdown in
writing traffic and parking tickets from January to
May 1979 in protest of the breakdown in contract

—_
** Transcript, pp. 434, 435.

= Elmer Dunaway, FOP President, interview in Cincinnati, Qhio, April 6,
1979,

3¢ Transcript p. 567.
3 Ibid., p. 481,
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negotiations. Six veteran police supervisors resigned
from the FOP because of the Stress Day strike, 2
Members of the black community believe that the
FOP was taking over the Police Division and
running a police State.® This view was shared by
some members of the Cincinnati police supervisors
association when they issued a statement highly
critical of the way the FOP’s leadership handled the
walkout. One supervisor, who did not resign said:
“Somehow or other there has to be a change [in the
FOP], either from within or without. “An officer
can’t effect that change,” he said, “by resigning from
the organization.”s )
There are recent signs of a breakthrough of the
restrictions placed on hiring of minorities for the
Police Division. Senator Bowen’s amendment per-
mitting state civil service laws to be waived for
purposes of achieving equal employment opportuni-
ty discussed above, and the increased number of
black recruits that have passed the entrance exams
are steps in the right direction. If the recommenda-
tion of the Mayor’s Panel, that the city council
appoint a committee to study all components of the
police hiring and promotional process, including the
civil service system, for adverse impact upon hiring,
retention, and promotion of minority and female
police officers,® is put into place, and such adverse
impact eliminated, then the Police Division will
move closer to the goal of hiring and promoting
officers solely on the basis of merit and fitness.

3 The Cincinnati Post, May 10, 1979, p. 2,
* Transcript, p. 212,

3¢ The Cincinnati Post, May 19, 1979,

* Mayor’s Panel, p, IVC-1, No. 4,

Chapter 4

External Oversight

Several government agencies at the local, State,
and Federal levels have varying degr.ees (?f over-
sight authority pertaining to the Cincinnati Pol.lce
Division. This chapter briefly reviews the specific
jurisdiction and enforcement activity of tl}ese agen-
cies as they relate to civil rights consideratlc'ms in the
areas of use of force, distribution of services, and
employment. In addition to sumn?ariz.ing vxhat -the
law requires as established by legislation, Il.tlgatlon,
and regulation, the following pages review the
complaints which have been filed with these agen-
cies and their on-going monitoring efforts.

City and County Involvement

Office of the Cincinnati City Solicitor
The City Solicitor is the chief law officer for ghe
City of Cincinnati.* Within the Office of the City
Solicitor, the municipal prosecutor is respons?ble for
prosecuting violations of all Cincinnati ordinances
and, in addition, of Ohio State criminal laws whf:re
the alleged offense is a misdemeanor occurring
within Cincinnati.? In addition, the municipal prose-
cutor represents the State of Ohio at local prelur}l-
nary hearings of individuals alleged to have commit-
ted felonies.?
¥ Thomas A, Leubers, | it ici i incinnati, testimony
! Thomas A. Leubers, former City Solicitor, City of Cmcmpa_th ony
before the Ohio Advisory Committee to the U.S. Commission on Ci‘Z(;l
Rights, hearing, June 28-29, 1979 (hereafter cited as Transcnpt%, p: ) 1
The Cincinnati Administrative Code as amended M.szh 19§0, art. !I, §tive
* Thomas A. Leubbers, Transcript, p. 140; The Cincinnati Administral
Code, as amended, March 1980, Art, I11, §3.
* Thomas A, Leubbers, Transcript, p. 140.
* Ohio Rev. Code Ann. §§2903.13, 2903.14 (Page 1975).
* Ohio Rev. Code Ann. §2903.13 (Page 1975).

¢ Ohio Rev. Code Ann, §2903.14 (Page 19'{5)‘ Under‘ Ohio Lbalw. ol;'
danagerous weapon is “any instrument, device, or thing capable

Under Ohio law, assault is a misdemeanor.*
Therefore, if a police officer “assaults” a civilian, the
officer is subject to criminal prosecution. Assault is
defined as knowingly causing or attempting to cause
physical harm to another or recklessly causing
serious physical harm to another.5 Negligent assault,
also a misdemeanor, is assault with a deadly weapon
such as a gun.®

While the misuse of physical force by a police
officer against a civilian could constitute an assau'lt
or a negligent assault, misdemeanors under Ohio
law, Cincinnati has never instituted criminfil pro-
ceedings against police officers for engaging in such
conduct while on duty.” In addition, no local
prosecutions have been brought against police offi-
cers in the deaths of civilians because in each such
case either a determination was made that the officer
acted in accord with State law concerning a peace
officer’s allowable use of deadly force or else the
County Prosecutor’s Office handled the case as a
felony.? .

Since 1974, there have been a number of private
civil suits filed against Cincinnati police offfcc.ar.s for
alleged excessive use of force against cxvﬂ.lan_s.9
These suits have been filed in the Federal District

inflicting death, and designed or specially adapted for use as a wea;ozn:; ;);
possessed, carried, or used as a weapon,” Ohio Rev. Code Ann. §2923.
age 1975). o '
SA'I)‘lgmgns A. Leubbers, interview in Cincinnati, Ohio, Jar.x. 25, 1180
(hereafter cited as Leubbers Interview). Misdemganors committed within
Cincinnati proper are prosecuted by the City §olxcntor s ofﬁce.’ i t
s Leubbers Interview. See discussion of Ohio peace officers’ privilege to
force including deadly force, Chapter 1. _—
:l s’i‘hor(r:)as A. Leubbers, memorandum to Techumseh X, Graham, Cincin
nati City Council, Aug. 9, 1979 (hereafter cited as Leubbers memorandum).
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Court and have alleged a violation of the aggrieved
civilian’s federally protected constitutional rights.1o
In such civil rights suits, the City Solicitor’s office
routinely defends the defendant police officers
where the allegedly wrongful conduct occurred
within the scope of their employment responsibili-
ties, was not willful, wanton, or malicious, and was
undertaken in good faith. The City Solicitor’s
office has defended all but two of the defendant
police officers who were sued civilly for excessive
use of force.12
Since 1974, 15 cases against the city or individual
police officers have been filed alleging excessive use
of force.®® Six are pending at this time.* Nine
additional cases have been closed.’> The total
amount paid to the plaintiffs by the city in these
cases is $475.1¢ Three of the nine cases were tried to
a jury which in each case found for the city and
against the civilian plaintiff,17
A police officer’s use of force may also violate
Division rules and procedures.’* Where a police
officer is terminated, suspended, or reduced in pay
for violating Police Division policy, including use of
force policy, and appeals to the Civil Service
Commission, the City Solicitor routinely represents
the Police Division against the police officer.? Civil
Service generally has sustained the few appeals
which have been taken from disciplinary sanctions
imposed by the Police Chief 20
The role of the City Solicitor’s office in regard to
the Police Division is indeed complex. For example,
a police officer who misuses physical fotce against a
civilian may be in violation of Division rules and
procedures,® and of Ohio State law.2? If the Police
Chief terminates, suspends, or reduces the pay of the
officer as discipline and the officer appeals,?® the
City Solicitor represents the Division against the

—
1 Ibid.; Thomas A. Leubbers, Transcript, pp, 157-158.

' Leubbers Interview; Cincinnati Municipal Code, as amended March
1980, §§109-12.
2 Ibid,

officer. In addition, based on the same conduct; the
City Solicitor could institute a criminal prosecution
against the officer for the violation of Ohio law. But
if the officer were to be sued civilly for damages by
the victim of his abuse, the City Solicitor could be
requred to defend the officer in his capacity as the
city’s chief law officer.

This potential conflict has been at least partially
resolved by the policy of requiring police ‘officers
who are defendants in civil suits to retain private

attorneys where the City Solicitor has appeared :

against them on behalf of the city administration in
prior legal proceedings.?® In such cases, however;
the city would pay the attorney’s fees where the
City Solicitor had determined the conduct to be in
the scope of employment, undertaken in good faith,
and was not willful, wanton, or malicious.2s In
almost all cases, however, the City Solicitor has
defended police officers in civil actions against them
where excessive force was alleged. Whether the
City Solicitor’s failure to represent an officer in a
civil suit would provide unwitting but effective
notice to the Court that the Solicitor had already
determined that the officer had acted improperly
thus potentially prejudicing the defendant officer’s
case is an issue which the former City Solicitor
recognized but determined to be irremediable.2¢

Office of the Hamilton County
Prosecutor

Simon Leis, Hamilton County Prosecutor, is
responsible for prosecuting all felonies which are
committed within Cincinnati.?” Such felonies include
felonious and aggravated assault,?8 murder,?* and
attempted murder.? If a police officer uses deadly
force against a civilian and that conduct is not within
the purview of Ohio State law concerning the

assault), §2903.13 (assault), §2903.14 (negligent assault), §2903.01 (aggravat-

ed murder), §2903.02 (murder), & 2903.03 (voluntary manslaughter),

§2903,04 (involuntary manslaughter), §2903.05 (negligent homicide) (Page

permissible use of deadly force by p.olicz? officers,
the officer may be proiecuted for a violation of the _
ate criminal law.3!

ICIICI:/ atn}feStnine years that Leis has' be.en v:zith t.he

County Prosecutor’s office, -no_Cincinnati police

officer has been tried for a criminal offense arising

out of his or her use or misuse of. force W]f%lle on
duty.®? Of the use of force cases 1:.4615 has reviewed,

he has indpendently determined in almost :all cases
that the officer acted properly in accord w1'th Stat.e
law.?® Of the approximately four cases which Leis
has sent to the grand jury, none has been returned
with an indictment.?*

State Involvomernt

Ohio Civil Rights Commisglop o
The Ohio Civil Rights Commission is the princi-
ple State agency responsible for preventing race ar'ld
sex discrimination in employment.®> The Comm1§-
sion’s authority extends both to private anq Pubh.c
employers.®® Under its mandate., the Commxsswn.ls
empowered to receive complaints of unla.wful dis-
crimination, to investigate those complaints, and
upon a finding of probable liability, to se:ek enforce-
ment and disciplinary proceedings against the of-
fending employer.®” Formal enforcement proceefl-
ings against an employer are condl_lcted by the Ohio
Attorney General.*® The Commission does not hajve
jurisdiction to investigate complaints of excessive
use of force or discrimination in the provision c.>f
police services even if the alleged discrimination is
based upon race or sex.%? _
The Ohio Civil Rights Commission has.re.cen./ed
complaints of unlawful employment discrimination
and has recently initiated charges of employm_er}t
discrimination against the Cincinnati Police Dl.Vl-
sion.*® These charges which allege syste:m-w1de
racial discrimination in policies and practices are

currently being investigated by the Ohio Attor.ney
General.*! A final decision on future proceedings
against the Division has not yet been made. s

Office of Criminal Justice ,

The State of Ohio, Office of Criminal Justice,
Department of Economic and Community Develgp—
ment, is the State planning agency through wh.lch
Law Enforcement Assistance Administratxo'n
(LEAA) funds are principally channeled to_ m}mimj
pal police departments including the Cincinnati
Police Division.®® That Office is empowered to
accept and distribute Federal as well as State monies
to law enforcement agencies.* The Office of Crimi-
nal Justice.is statutorily required to administer ‘all
funds in accord with the laws of Ohio as well as w1_th
Federal law.** Because Ohio statutes include nondis-
crimination in employment laws, the Office of
Criminal Justice could require police departcments
practicing race or sex based discriminationll.n em-
ployment to alter their practices as a v:ondmon Qf
continued funding. However, according tg 'the
Metropolitan Supervisor of the Ofﬁc’e. of .lelrm.nal
Justice, Horst Gienapp, complaints of dlscnmmatu_)n
would be referred to the Ohio Civil Rights Cf)mmls?- '
sion or to LEAA for action rather than .be mve'st}-
gated directly by the one-person Civ-il‘ngl%tsﬁDml_w-
sion of his office.*® Gienapp has stated that 'hxs Gifice
has actually received no complaints of discFlmma-
tion in employment, no complaints ot“ excessive use
of force, and no complaints of inequitable dl.stnbu;‘
tion of police services arising from the operatlon§ o
the Cincinnati Police Division.*? Accordmg t_o Q1en-
app, few people are even aware of the civil rights
jurisdiction of his Office.®® Since that. Office has
received no complaints and has _no u.lde;.)endent

evidence of race or sex based dlsclzrxmm'fttl.o.n, no
investigation of the Cincinnati Police Division is
contemplated at this time.

interview in Cincinnati, Ohio, Aprul 5, 1979 (hereafter cited as Paul

iscussi ing the privilege of Ohio peace :
1975), 3t See discussion qf Stat.e law ccmt‘-t:l'ﬂmi%1 (t:ha v o ' e
:: ;.g::bbers Memorandum. 2 Al reductions in pay, suspensions, and terminations of police officers are gﬂ'lsqers tolil:f’ f?‘:;i:llil:w?;n(g: i?;f;?sxl\itgogﬁio, Jan.pZS, 1980 (Hlereafter cited I Pm.xl ¥ view, Carla ht/io:re, g:::;aa?tstate o éhio' e, i g
15 lb{d‘ appealable to the Civxl. Service Commission, With other municipal Ln;n 0;11 rl\?"ew) Simon Leis, Transz:ript, p. 153. According to Leis, one Division, omFe of thf. Attor ﬁWRO U,S ic of Obl, leter 1o Clark O.
10 Ib}d‘ employees, only suspensions over three days, reductions ‘in pay, and asm > Zesuéccs;fu" prosecuted for rape committed while on duty. Roberts, Regional Director, , US. |
w ]b;d' terminations may be appealed. Ohjo Rev. Code Ann. §124.34 (Page Supp. officer was y

' As discussed in Chapter 1, the Cincinnati Police Division use of force
policy is far more restrictive than Ohio State law

1979),
¢ Leubbers Interview.

# Tbid,
% Leis Interview.

Oct. 10, 1979 (hereafter cited as Moore letter).
41 Moore letter,

{scriminati d on :

; i 2 Ibi : R ission’s jurisdiction also extends to discrimination based o @ Tbid. '
: officer’s use of force including deadly force. SOVeIRIng 2 peace 26 {E:g co;ghne lgg;;,ssn;iofl\al origin, handicap, age, l;n d ?:c:::?;t lt;"asggb::rcl & See Ohio Rev. Code Ann. §§122.02 (Page 197)
; B P . : : it. Discrimination “1d.

: :: Eh?am” A]'.I?:“bbe“' Transcript, pp: 141-42, T ¥ See Ohio Rules Crim. Pro,, 2, 7 (Page 1975 and Supp. 1979), The eccommodations, lhousm%‘;il:gdclgg;:, }?;?nc"gge Ann. §64112.02(A)-GH) “ }2

; Jata supplied by the Cmcmn'atl Police Division, ?ntltled “Dgscfplfnary QOunty Prosecutor prosecutes all felonies committed inside the Cincinnati marital status is also prohi 41‘12 04 (Page Supp. 1979). “ '1 hone interview, Jan. 11, 1980.

¥ Act}on Taken on Sworn 'Pohce Personnel—1977" and Disciplinary city limits, Misdemeanors occurring within Cincinnati are prosecuted by (Page‘Supp, 1979); §§4112.03, y P & Supp. 1979). Te: ephone '

é Actlpn ’I‘akgn on S“{om' Police ?ersgnnel-:—l9‘78," dated Dec, 14, 1979, the Cincinnati City Solicitor’s office, n Oh!o Rev. Code Ann. §4112,02(A) ( 888‘5 l;g;lg) “ lb{d‘

ki » City of Cincinnati, Cincinnati Police Division, Procedure Manual, Jan. 1, ** Ohio Rev. Code Ann. §§2903.11 and 2903.12 (Page 1975). ¥ Ohio Rev, Code Ann. §4112.04 (P“%f upsp- 1979). “ Ivid,

i g }’976 (pereafter cited as Procedure Manua_l), Nos. 12, 145, * Qhio Rev. Code Ann, §§2903.01 and 2903.02 (Page 1975). % Ohio Rev. Code Anq. §4112‘q4(B)( ageh‘ up[():._v'l Riahts Commission, ® Ibid.

i Ohio Rev. Code Ann, §2903.11 (felonious assault), §2903.12 (aggravated * Ohio Rev, Code Ann, &2923.02(E) (Page 1975). © * Ray O, Paul, Regional Director, Ohio Civi B

3
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State Training Council
C?hio has established a State Training Council
which sets minimum training standards for local law
enforcement agencies.s® Ohio has not created a State
board of performance standards for municipal law
enforcement agencies as some other States have,
Minnesota, for example, has recently created a State
.Peace Officer Standards and Training Board which
mclude§ _both functions: setting uniform standards
for training and for conduct for Minnesota law
enforcement officers, st The Minnesota Board pos-
sesses the power to independently license 1local
peace officers and, in appropriate circumstances, tg
revoke or refuse to renew their licenses.s2 ’
Pas.t attempts to establish State control over
selectl.on standards for municipal law enforcement
agencies in Ohio have met with strenuous opposi-
tlon'.s"f While the Executive Director of the Ohio
Training Council, Wilfred Goodwin, has recom-
mended that the powers of the Council be expanded
to ena}ble it to set minimum standards for personnel
Sfalectlon such as educational requirements, he ques-
tions the need for State control over polic,:e perfor-
mance including State licensure, 54 '
. Goodwin believes that the present process of
internal discipline with review by civil service and
aPpeal to the courts should be sufficient to maintain
high standards of performance within local police
d_epartments, including the Cincinnati Police Divi-
sion. Goodwin hag stated,  however, that ther
would be some benefit to requiring u,niform stane
dardlsdo{) conduct across the State,ss Such uniformit):
would be possible i
wou establli)shed, only if a State standards board
Acc.:or.dingkto Goodwin, the training standards of
the Cincinnati Police Division exceed State require
men.tsﬁ6 In addition, the Training Counci;l ha;
received no complaints that officers have suffered
Tace or sex based discrimination in the training the
recetved from the Cincinnatj Police Division,s” A Z

—
* Ohio Rev. Code. ' ;
1979, ode. Ann. §§109.71-109,79 (Page 1975 and Page Supp,

5! Minn, Stat, §§626.84-626.852 (1978
2 Minn. Stat, §626.845, Sub. 1(d) (19)7.8).
Co\‘)lelf;ectl 1Go}:)dwm, Executive Director Ohio
nctl, telephone intervi. 7
Tnterviows, D nierview, Dec. 3, 1979 (here
* Goodwin Interview The Minn, :
50 8 innesota Peace - Officer Stand
;I;:;gx:fdA;;S:c;v;; ﬁzzxg]pt.: entering pleace officers. who have c:m;‘ig:eda:g
¢ - ourse In law enforcement fro th, ini
requirements of the Act, Minn, St. : o (reiing
= Gootwin oy the Ac at, §626,846, Subd. 4 (1978).
¢ Ibid.
57 Ibid.
* Ibid.

Peace Officer Training
after cite. as' Goodwin
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rfasult, no investigation of Cincinnatj training prac-
tices and procedures has taken place or is contemb-
lated by the T raining Council. 58 ‘

Federal Involvement

Funding agencies \

The Cincinnati Police Division receives funds
from several Federal agencies under a variety of
programs. First, the Office of Revenue Sharing
(ORS) Pepartment of the Treasury, disburses funds,
to the Division under the Fiscal Assistance to State
afld Lo.ca.l Governments Act.® That Act requires
city recipients to hold at least one public hearing on
.the broposed expenditure of Federal revenue shar-
ing fun'ds no less than seven days before the city
budget is presented to city council for approval.se A
second hearing on the final proposed budget includ-
ing .allocation of the revenue sharing funds to
specxﬁc budgetary items is also required.®* In addi-
tion, the Act requires that the city submit to_the
Secr.etary of the Treasury and make available t6 the
public for inspection a yearly accounting of how the

revenue sharing funds have actually been expend-

ed.e2 Pl.lblic participation in deciding the most
appropriate uses for the Tevenue sharing funds is
expressly encouraged in the Act.es

According to the Assistant City Manager, Direc-

tqr of Research, Evaluation, and Budget, ’Michael
Blenlnan, Cincinnati complies with the Federal
fequxremeqt that citizens be permitted to participate
in th_e decision-making Process concerning the ex-
pend.lture .of Federal funds.et Ap initia! public
zela;lng pl:l(?l' tc? .the p.reparation of the city budget is

€ld 1o elicit citizen nput in regard to the revenue
shar.lng funds.ss Subsequent to that hearing, the
Ass1staqt City Manager, Director- of Rese’arch
Evaluation, and Budget prepares the annual budge;
» 31US.C, -
“ SLUSC §1241 Gy e

@ 31US8.C. §1241 b)) (1976).
 31U.S.C. §1241 (a) (19(76). )

83 3 [ '
dm;}:gg::;; u}rlx;ts ?f government may obtain waivers from the initial seven
he;fn’:‘.* e h arng on proposed uses of the funds if the cost of such a
waivef o }:easfc.m:]bly burdensor{le” in relation to the funds received, A
goremam ! :thm _budget hearmg' is available if the recipient unit of
e erwise Iegallly required to invite public attendance and
A pation at a public hearing on the entire budget 3 Us

1o, ! get. S.C. §1241
64 T s 3
Tt :\1?:\2;),“ Interview, January 9, 1980 (hereafter referred to as Bierman
* Tbid, ‘ ‘

which is then submitted by the City Manager to the
City Council for approval,®® After the budget is
reviewed by the City Council and finally approved,
a second set of public hearings is held on the entire
budget.®” These public hearings are held to comply
both with Federal requirements and with the estab-
lished policy and practice of the Cincinnati City
Council.®® : o .
The Cincinnati Police Division regularly receives
a significant amount of money under the revenue
sharing program. In 1976, the Division received
$3.392 million.®® In 1977 and 1978, the Division
received $3.032 million and $2.762 million respec-
tively.” In 1979, ORS disbursed $2.95 million to the
Division under the revenue sharing program.™
Federal funds wexre also distrubuted to the Cincin-
nati Police Division through ORS under the Antire-
cession Provisions.” These provisions were enacted
in 1976 to assist State and local governments
overcome their fiscal difficulties and remedy prob-
lems caused by necessary budgetary constrictions.”
No public hearings were mandated in regard to
deciding the disposition of these funds. Reports to
the Secretary of the Treasury through ORS by
Cincinnati and all other recipients as to the expendi-
ture of those funds were, of course, required.” In
addition, 2 number of assurances had to be filed by
the recipient with the Secretary before funds were
disbursed under this authority, in particular an
-assurance that the funds would be used to maintain
levels of public employment and basic services
ordinarily provided by the recipient.” -

No funds were distributed under the Antireces-
sion Provisions during 1976 to the Cincinnati Police
Division. In 1977, $1.452 million were granted the
* Thid.
o Thid. ‘
 Martin Walsh, former Acting City Manager, Transcript, p. 25.

% Data supplied in a letter from Pelice Chief Myron J. Liestler to Valeska
S. Hinton, MWRO, U.S. Commission on Civil Rights, Dec. 14, 1979
(hereafter cited as Leistler Data).

 Ibid,

" Ibid,

n 42 U.S.C. §§6721-6735 (1976).

» 42 U.S.C. §6721 (1976).

™ 42 U.S.C. §6733 required the Secretary to report yearly to the Congress
the purposes for which recipients expended the antirecession funds.

42 U.5,C. §6725 (1) (1976).

" Leistler Data.

" lbid, ) , (

™ The Antirecession Act ‘expired at the end of fiscal year 1978, Intergo-

vernmental Antirecession Assistance Act of 1977, Pub, ‘L.}No. 95-30, Title
VI, §602, 91 Stac. 164, : '

™ No further funds are being distributed by LEAA during the phase out.
However, 11 staif persons will continue to monitor existing programs
through FY’82. Wilbur Brentley, Director, Office of Civil Rights Compli-
ance, LEAA, telephone interview, August 5, 1980.

Division.”® In 1978, the Division received $3.090
million.” The Antirecession program was terminat-
ed in 1978, eliminating this source of funds.”
The Law Enforcement Assistance Administration
(LEAA) of the Department of Justice ‘which is
currently being phased out™ also distributes funds to
the Cincinnati Police Division under the Justice
System Improvement Act of 1979, an expansion of
an earlier funding authority.® Under these provi-
sions, LEAA distributes funds to cities for a variety
of programs including comprehensive law enforce-
ment planning, training, education, research, devel-
opment of law enforcement techniques, and crime
prevention.®* While funds may be awarded directly
to the city of Cincinnati or the Cincinnati Police
Division by LEAA, most of the funds have been
awarded through the State of Ohio criminal justice
planning council entitled the Office of Criminal
Justice Services, Department of Economic and
Community Development.®2
Like the Federal revenue sharing program,® there
is now a statutory requirement that local public
opinion be obtained on any proposed expenditure of
LEAA funds.®* In addition, public hearings have
been regularly required by the State criminal justice
planning agency.®* To the extent that the final
Cincinnati city budget is subject to public hearing,
the line items for which the LEAA funds are
expended are subject to local public scrutiny.®® The
LEAA Act does, of course, require that all recipi-
ents of LEAA funds maintain adequate records for
purposes of LEAA audit.® Funds which were

® Justice System Improvement Act of 1979, Pub. L. No. 96.-157, 93 Stat,
1167, The former statutory- authority governing the expenditure of these
LEAA funds was the Omibus Crime Control and Safe Streets Act of 1968,
42 U ,S.C. §§ 3701-3796¢ (1976). That Act was amengl:d at the end of 1979,
Regulations enacted under the earlier statute continue in effect. Justice
System Improvement Act of 1979 Pub. L. No. 96-157 §1301(a), 93 Stat.

1167.
&1 Jystice System Improvement Act of 1979, Pub. L. No. 96-157, §401, 93

Stat. 1167.

2 See e.g,, Justice System Improvement Act of 1979, Pub. L. No. 96-157

§§401, 601, 93 Stat. 1167&1976)

02 31 U.S.C. §1241(b)(1) : ]

s« Justice System Improvement Act of 1979, Pub. L. No. 96-157, §404(a),

93 Stat. 1167. . .

»5 Horst. Gienapp, Metropolitan Supervisor, State pf Ohio, Office Aof

Criminal Justice Services, Department of Economic and Cor.nmumty

Development, telephone interview Jan'. 11,‘ 1980, These meetings are

regulary held in Columbus and Cincinnati, (?hxo. .

8 A series of hearings on the budget whlf:h are open to the public are
larly held in December. Bierman Interview.

:’e%l\lxstic{: System Improvement Act of 1979, Pub. L. No, 96-157, §817, 93

Stat. 1167.
4
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distributed to the Cincinnati Police Division from
LEAA in 1976 totalled $362,000.58 In 1977 and 1978
respectively, $128,250 and $132,118 were awarded.s®
In 1979, LEAA disbursed $240,107 to the Division. 2o
In 1973 Congress enacted The Comprehensive
Employment and Training Act (CETA).** The
purpose of the Act is to provide training and to
enlarge employment opportunities for economically
disadvantaged individuals who are undereducated
and underemployed. 2 Since 1977, the Cincinnati
Police Division through the Safety Department has.
been receiving funds under CETA.® However, none
of those funds has been utilized to train or employ
Sworn police personnel.® Aj] of the CETA funds
expended by the Police Division have been used to
train and employ civilian employees such as custodi-
ans, secretaries, and school crossing guards.?s At the
present time, the Police Division is currently spend-
ing CETA funds for school crossing guards and
supplementing, civilian salaries.?s
Since January 1, 1976, the Cincinnati Police
Division has recejved a total of $3.5 million in
CETA funds with all but $3,192 being used to
subsidize the salaries of civilian employees.®” Ac-
cording to the former Safety Director, Richard
Castellini, several of the 1978 amendments to CETA
which have limited eligibility to individuals from

families with incomes below the poverty level or

from families receiving public assistance make locat-

Ing qualified CETA trainees for the Cincinnati
Police Division virtually impossible.’s C, Thomas
Ross, Regional Administrator, Employment and
Training Administration, (ETA), Department of
1978 enactment i changing
eligibility requirements and
ons does “make it difficult to
ue to the high Wages in those

maximum wage limitatj

hire police personnel d
Jjobs, 99

During the years 1976 through 1979, the Cincin-
nati Police Division received approximately $21.0

® Leistler Data,
8 Horst Gienapp,
o Ibid.

1 29 U.S.C. §§ 801-992 (1976).

" 29 U.S.C. §801 (1976); Comprehensive Employment ang Training Act
Amendments of 1978, Pub, L. No, 95-524, §2, 92 Stat. 1912,

# Richard A, Castellini, former Director, Department of Safety, City of

Cincitinati, Ohio, letter to Ruthanne DeWolfe, Regional Attorney,
MWROQ, U.S, Commission on Cjvil Rights,

telephone interview January 7, 1980,

February 22, 1950,

¢ Ibid.

* Ibid,

o6 Richa:d A, Castellini, letter to Ruthanne DeWolfe, April 1, 1980,
7 Ibid.

* Richard Castelljni, telephone intervi

ew February 11, 1980,
* Letter to Clark Roberts, July 17, 19

80. In Cincinnati, CETA participants
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million from the Federa} government. During the
Same approximate period,1° the Division received
$67.01 million from the city’®! and $734,032 from the
State of Ohjo, 02 During that four year period, 1976-
1979, the Division received and expended over $88.8
million for law enforcement and law enforcement-
related activities. The expenditure of local revenues
by the Police Division represents between 14 and 19
percent of the total city budgets in those four
years.!® Law enforcement is indeed costly.

Enforcement. of ciyi rights

Misuse of force

As discussed above, the Ohio Advisory Commit-
tee has recejved a number of complaints that some
members of the Cincinnati community have been
subjected to unnecessary or excessive force because
of their Tace, economic status, or cultural back-
ground by Cincinnati police personnel. These com-

¥ responsible for triggering the
investigation into the policies
and practices of the Cincinnati Police Division.
A number of Federal cjvi] and criminal statutés
forbid police personnel from misusing force against

civilians. For example, recipients of Federal funds

are precluded from discriminating against beneficiar-

ies on the basis of race, color, or national origin, 104
The widespread misuse of force against members of

racial minorities because of their race by police

officers has been determined to constitute forbidden
discrimination, 105 Ho

wever, recipients of Federal
funds are not expressly precluded from discrimina-
tion based on economic status or cultural back-
ished from national origin). Thus,

poverty or Appalachian origin are not protected
under these fundings statutes,

Federal statytes criminalizing excessive force by
police personne] in certain circumstances differ both
are limited to a maxi
exceed this amount,

1% The Federal Bovernment operates on an October 1—September 30
fiscal year, Glusc, §1020 (1976), Ohio on a July {-June 30 fiscal year,
ar (January 1-December 31) fiscal year, (Ohio

mum wage of $11,090. Police salaries significantly

1 Leistler Data
12 Tbid,

““' B'nsed upon the Tentgtive Annual Operating Budget of the City of
Cincinnat;, Ohio for the Fiscal year 1979, submitted to the City Council by

former City Manager William V. Donaldson, June 14, 1978, Leistler Data.
Bierman Interview,

% Seeeg, 42 us.c §2000d (1976).
198 See discussion this chapter,
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classes of persons and whether a
e t'olt::s?sr?c:ictt}?g infliction of that force is required
o £ er the operation of the statute.1¢s These-: are
:;ihter;g;oblems with the Federal criminal civil rights
iscussed below.
Stax:e;:;zrc;s:;:ecdies which provide Federal fun_ds
to recipients including la'w en.fo.rc_:ement ager;ilses
such as the Cincinnati Police vaxsx?n are ‘reipd -
ble for ensuring that no person is subjec e ;
discrimination because of race, color,.o.r nz?c;re
origin under the fundeq program or act1v1tyt.' he
primary responsibility in regard to Prote;: Il:lgd the
civil rights of the uitimate beneﬁc.lanes ) heT:ﬂe
funds is imposed on Federal agenciﬁs throug.‘:i nn;ial
VI of the Civil Rights Act of 1961'1, _by Presi Ll ol
Executive Order,1° and under gqlde}i?es promut }%ese
ed by the Department of :Iustlce. .Under these
legal mandates, Federal fundmg a‘genc‘:les may : i
compliance of recalcitrant recxplents. thro:gbliShed
termination or deniald in a::lcl:ordA 1::1!»:11;151?;3, red
inistrative procedures. f

:grent::;sumay reer the case to t?xe Dep;rtmzn(t:a:):
Justice for judicial enforcement if comp! ianc o
not be obtained voluntarily or through admin

i edings.11? _ .
th\i}ila)eCZaCh i’ederal funding_agency is resplonsx?tlﬁ
for ensuring that recipients of its funds ?om}i, 311 Wthe
nondiscrimination requirements .of Title (’ﬁnat-
Department of Justice is respon51b1'e for coor inat
ing enforcement efforts by the funding agencie o
for developing standards and procedures to ;m[ied
ment Title VI.133 The Department has promu1 gta ”
such standards and procedures thr01.1gh regt; at.xons
and guidelines.?** Under these extensive regli1 a 1ous;
for example, every recipient .Of Federal fun st }I:;t "
as a condition of funding provx.de an assurance .y
will comply with the nondiscrimination reciu e
ments of Title VI.115 If the assurance appears to \
“untrue or is not being honored” by the recipient,
™ Compare 18 U.S.C. §241, 18 U.S.C, §242, and 18 U.S.C, §245 (1976),

1 42 U.S.C, §2000d (1976).

i B O v 11,9776?'39 F.R. §2575 (1974), reprinted in 42 US.C.

2000d-1 (1976), X

?:: iy §§8§&‘3‘1‘ézg‘?éi'fa°é}3.i’f"§'§4z.411. 50.3(c) (I)(A) (1979).

o I:)r%i?rgcl)z(ﬂ) .'7%%,3 9 9}&9597?%1974), reprinted in 42 U.S.C.

§2000d-1(1976); 28 CF R, §§42.401-42.415 (1979),

14 28 CF.R. §§42.401-42.415 and §50,3 (1979).

" iy 3233?3,(?31()'37)9&) (1979).

28 C,F.R. §42.109(e) (1979).

U 31 ULS.C. §§ 1221-1265 (1976).
* 42 U.8.C, §6721-6735 (1976).

the guidelines provide for invest.igation z‘md., _if :
necessary, an administrative hearing or Juc!lmal
proceeding to secure compliance or to termlnqtfa
funding.!’® The regulations also provide for consoli-
dated hearings in certain circumstancqs where_ two
or more Federal agencies are ,fundmg a smgle
recipient who is allegedly in noncompliance with
1 117
Tl%?tl\g VI could be an appropriate ve}.licz.le'for
ensuring that Cincinnati civilians are not v1.ct1m117:ed
by unnecessary or excessive force by their po 1ci
officers for racial reasons. Howeyer, .the P:ec.le.ra
agencies which fund the Cincinnati Police D1.V1sxon
(either directly or indirectly through the.cxty c;r
State) have their own uniun statutory requirements
in regard to nondiscriminathn. In each case, lﬁaveg
nue sharing,118 antirecession,}’® LEAA, l';m
CETA,* the enabling statute was enactfad subse-
quent to Title VI and embodies the nondlscnml:x;-
tion provisions of that earlier‘ act. T}{efefore,h :
Federal funding agencies which .adrmmster t ;sr
funds have determined that th.ey will proceed ;n ei-
their own statutory authority in regard to non 1scral
mination requirements rather ti}an under 'fhe gene;a_
provisions of Title VI and its implementing regu
i uidelines.!?? . .
tlo’rf‘i:rgfgce of Revenue Sharir}g (ORS)is responrsllci
ble for distributing Fiscal AssxstaxTce to S?tedz i
Local Governments (Revenue Sthlz::mg ﬁxsct)dilslgurses
recipient units of government.
appfoximately 33 millipn S?gag: ];T:,l:?cl,l:’l Sttc;l ;r}::
incinnati Police Division. is
grll:msr\l;gtelct to the nondiscrimination prOV}SIO::t ?2
which these revenue sharing t;lm;lls ?;zec;‘c/)::n;iver;ue
As with Title VI, a city whic ves revenue
sharing funds may not .exclude from.par , 121 wion of
ny benefits to or subject a beneficiary to
g:tign for reasons of race un.derl 26an¥hpr<fzfrgoc;:
activity maintained by that city. e

0 Justice System Improvement Act of 1979, Pub. L. No. 96-157, §815
e S“i‘lt‘nlsgszEmponmcnt and Training Act Amencclmeg:)sl 33'9193;18,
;;bc;img‘: ;5—524, e 1912‘3;\'?:0‘:'3(12';?3;2 i? lé’ns/il il?ghts Compli-
:r:c:m(‘)ﬁ!;e:e ?)lf“n.‘l?l:;i:::“::?s{ance, Reséarch, and Statistics, telephone
inler'view Jan. 8, 1980.

- 76). i
o g?'s.i;\?iilezcizlb;zgsxn('lw.‘\.) Lind, Cincinnati Program Management
124 ata p

Director through Myron J. Leistier, Cincinnati Chief of Police,
Bureau eror el
e ddition to racial discrimination,

1) (1976). In a on inator,
:]“ 3! I.rjmshcc):n iﬁ‘c‘czl(agfx)ct(alor, national origin, sex, age, handicap
iscrimi
P bited.
eligion is also prohibite:
:" gl U.S.C, §1242(a) (1976).
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permit the city to defend itself against charges of
prohibited discrimination by showing that the of-
fending program or activity was not funded at aJ by
revenue sharing funds.!?” The regulations promul-
gated by ORS in 1977 suggested that the language
“program or activity” was to be read narrowly as
“specific activity.”128 Sych an interpretation would
allow a recipient operating in bad faith to channel
Federal funds into programs which were operated in
a nondiscriminatory manner while discriminating
with impunity in other programs funded with non-
Federal monies.

In April of 1979, in accord with case law, the
€Xpress statutory authority encouraging interagency
cooperation, and the interpretation of comparable
language by its sister agency, the Law Enforcement
Assistance Administration (LEAA), ORS amended
its definition of “program or activity” to mean “the
operations of the agency or organizational unit of
the government receiving or substantially benefit-
ting from entitlement funds, e.g, a police depart-
ment; department of corrections; health depart-
ment.”’*? What ORS has effectively done through
this amendment is to close the loophole which
would allow a recipient to allocate funds in such a
way that it could practice racial discrimination in
violation of the intent of the Revenue Sharing Act
while being in technical compliance. Thus, ORS
now looks at the ultimate beneficiaries of funds
flowing to the recipient. If the recipient is denying
benefits or discriminating against the ultimate benefi-

ciaries because of their race in any activity under its
authority, the nexus between prohibited discrimina-
tion and funding is sufficiently close to provide QRS
with jurisdiction to enforce compliance with the
nondiscrimination provisions or, alternately, to ter-
minate funding,1s0 Experts agree that police depart-
ments exist to benefit the communities which em-
ploy them.®s! It is the civilian community which is
the ultimate beneficiary of police services,
department receiving ORS funds may di
against civilian members of racial minorities in any
of its programs and still comply with the Revenue

———— e
37 31 U.S.C. §1242 (2)(A) (1976); 31 C.F.R. §51.52(c)(l),(1979).
22 3L CF.R, §51.51 (i) (1979).

13 44 Fed. Reg. 19,191 (1979) (to be codified in 31 C.F.R. §51.51) and cases
cited therein, )

130 Id‘

31 See discussion chapter 5,

132 See e.g., Rizzo v, Goode, 423 U.S, 362 (1976); Lewis V. Hyland, 554
F.2d 93(3rd Cir, 1977), cert, denied, 434 U.S, 931(1977),
133 42 U.S.C. §§6721-6735 (1976).

¥ 42US.C §6727(a) (1976),

No police
scriminate
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Sharing Act and its concomitant regulations. How-
ever, in order to hold an entire police department,
i.e., the department itself, liable for racial discrimina-
tion because of the excessive use of force against
minorities it would be necessary to prove that the
department officials knew about the conduct, that
they could have but fajled to correct the miscon-
duct, and that the misconduct represented not
merely infrequent and sporadic occurrences but
rather a substantial and systemic problem.’s Absent
these strict legal requirements, injunctive or uther
relief such as fund termination against the depart-
ment as a whole would not be granted.

During its brief life, Antirecession Provisions Act

funds were also distributed by ORS. s That pro-
gram also precluded racial discrimination by recipi-
ents comparable to Title VI and the Revenue
Sharing Act.s* Under the Antirecession Provisions
Act, enforcement of the nondiscrimination provi.
sions was expressly to accord with the Title VI
enforcement provisions,12s In addition, a private
right of action was provided just as under the
Revenue Sharing Act.’3¢ Both the Antirecession Act
and the Revenue Sharing Act contemplated judicial
enforcement by the Attorney General.!s” The same
problems with holding the entire police department
liable for racially motivated excessive force by
police officers ag exists under the Revenue Sharing
Act also would have existed under the Antirecession
Provisions, 128 '

In regard to the Concinnati Police Division, the
Office of Revenue Sharing has not recejved any
complaints that excessive force is being inflicted
upon civilians by police personnel for racial or for
any other reason 190 ORS has not self-initiated
monitoring of the Cincinnati Police Division’s com-
pliance with the nondiscrimination requirements of
either the Revenue Sharing Act or the Antirecession
Provisions beyond reviewing the required assur-
ances that funds distributed to the Cincinnati Police
Division under the Revenue Sharing Act by the City

o 42U.8.C. §6727(b)(1) (1976),

™ 42 US.C. §6727(d)(1)(2) (1976); 31 U.S.C., §1244 (a) (1976).

7 42 U.S.C §6727(b)(2) (1976); 31 US.C, §1242 (g) (1976).

1 See e.g, Rizzo v, Goode, 423 U,S. 362 (1976) and Lewis v, Hyland, 554
F.2d 93 (3rd Cir, 1977), cert denied, 434 U.S, 931 (1977),

1% Treadwell O, Phillips, Manager, Civil Rights Divison, Office of
Revenue Sharing, Letter to Clark G, Roberts, Regional Director, MWRO,
U.S. Commission on Civil Rights, Oct. 3, 1979 (hereafter cited as Phillips

l.:etter); Treadwell O, Phillips, telephone interview Jan, 3, 1980 (hereafter
cited as Phillips Telephone Interview),

incinnati will not be used in a racially discrimi-
OftC;ncrl:::;:ar.v?‘l"l If complaints of racially motivated
::c(;s:ive force were recefved by ORS, the Manager
of the Civil Rights Division .of ORS, Tread\.)vell O
Phillips, has indicated that his ofﬁcc? would investi-
gate those complaints to detem.nne whethlex: a
“strong statistical pattern and practice of compfaltnhts
against the police department by members of the
minority community” existed tq justify further pro-
ceedings.** Phillips has determined ‘tl}gt ORS does
have the jurisdiction and the responsﬂnhty to pursue
such complaints should they arise.42 At.the. present
time, however, ORS has no plans to mst.lga_te a?
investigation of excessive use of force by Cincinnati
i nel, 143 '
PO'lliiz I;:\S: I;Enforcement Assistance Administration
(LEAA), Department of Justice, extends funds to
local police departments usually throqgh a S.tat'e
criminal justice planning agency.4* I@ac'lal dlSCI}‘llml-
nation by recipients against l)_eneﬁcxarlc?s of t X;e
funds is prohibited.** Under its 'fmthorlty, LE
has enacted regulations implementing statuto.ry non-
discrimination requirements. 4 Thesfe regulations are
comparable to those of ORS discussed abovlt?,
including the requirement that assurances of compli-
ance with nondiscrimination provisions be filed by
the recipient as a condition of fundm.g.lf" o i
LEAA has determined that it has _)urx.sdxctl'on, ovar
recipients who discriminate against racial i:lslnonges
by inflicting excessive force upon thfan}. Un 1er
their authority, an amendment to existing regula-
tions has been proposed which .will expressly. pro-
hibit physical abuse of any individual b‘y a fe01p1?nt
of LEAA funds.*® The problem thh‘ imputing
culpability to an entire police department in order to

e i s ». 0 v .
o ’ll?elgl.imony before the U.S, Commission on Civil R{ghts, };:.Iu:et :;acl'gcg
and the Preservation of Civil Rights, Consultation held in Wais 1)ng 151 .C.
Dec. 12-13, 1978 (hereafter cited as Police Practices Consultation), p. 151,

" Tbid,; Phillips Telephone Interview.

19 Phillips Telephone Interview. .
" Justic;:: Syste‘r)n Improvement Act of 1979, Pub. L. No. 9?1-5115;17!;119(:: dStgty
1167, Prior to the 1979 reorganization, funds were also distr e o
LEAA. 42 U.S.C, §§3711, 3731 (1976). LEAA is ﬁ:urrentl)t(l bemﬁ %Y oy
out. Existing programs will continue to be l.nomtored trrozg LEAA
Wilbur Brantley, Director, Office of Civil Rights Compliance,
telephone interview, August 25, 1980, |
e },ustice System 'Improvcmcnt Act of 1979, Pub. Ll;nsr::’o n9g;1051
§815(c)(1), 93 Stat, 1167, In addition to race, discrimination el On Colon
religion, national origin, or sex is prohibited. stcn;:gg(‘l:) 1976,
prohibited under the carlier LEAA Act. See 42 U.S.C. § [ ag
'4 28 C.F.R, §§42.201-41.217 (1979) as amended at 45 Fed. Reg.

28712 (1980), N

1 28 C.F.R, §42.204 (1979). o ,

M Lewis W, QI‘uylor,(formcr Director, Office of Civil Rights Compliance,
LEAA, Police Practices Consultation, p. 145,

' 45 Fed. Reg. 33,652 (1980).

intervene in internal policy (as opposed to holding a
few “bad apples” responsible for the misconduct)
discussed above had led to a decision that com-
plaints of excessive use of force would be referrefi tf)
the Attorney General for litigation under the crimi-
nal statutes whenever they allege racial or any other
mctivation for the misuse of force.’® The proposed
regulations recognize the validity of this alterna-
tive,151 .
Since the Office of Civil Rights Compliance,
(OCRC), LEAA, was establishe.d in 1971, that
agency has received no complaints of unlawfu:
discrimination against Cincinnati police personnel.’s
Other than reviewing the required assurances of
compliance for conformity with the requirements of
law and implementing regulations, OCR.C has not
conducted a civil rights compliance review f)f _the
Cincinnati Police Division.!s® Because o'f llml.ted
staff resources, OCRC does not launch investiga-
tions of law enforcement agencies such as the
Cincinnati Police Division absent cox'nPIam'ts of
some reasonable basis to belie'e the reglpn.ant' is r_lot
in compliance with applicable nondiscrimination
i nts,154 .
fefglfi‘;;ing with many other Ffed‘eral. funding
statutes enacted subsequent to the Civil Rxght§ Act
of 1964, the 1973 CETA enactment!ss prohll'nt.ed
discrimination in any CETA program or act1v1lt3:
because of race, color, national origin, or sex.
Whenever a prime sponsor of'a CETA progrz.ii
such as the City of Cincinnati failed to comply wit !
the nondiscrimination provisions, the. Secr::arg 1(:
Labor was empowered to seek compliance. ; the
prime sponsor, e.g., a unit of.govemm.ent §uclf ?;tg
city, refused to alter its practices to bring itse
1% David Tevelin, Attorney Advisor, Office of General Counsel, LEAA,

i Director,
i i . 27, 1979; Lewis A. Tnylor: former Dire
g}rclx‘):l;o:: Clinvti‘larl\(qi;\l‘l’tsDCe:mplinnce. LEAA, Police Practices Consultation, p.
145.
. 33,652 (1980). .
::; ‘l‘{sel::;i g e%)ggin, fgrmer Administratm", LEAA, letter to Clark G
Roberts, July 6, 1979 (hereafter cited as Dogin Letter).

b i ivil Right
::: g)(l)%ert Burkhardt, former Assistant Director, Office of Civil Rights

i i 13, 1979. According to
i A, telephone interview June 13, ! >
Comll)lllng:: c;hidlgi:/il Righlt)s Compliance office yas_cons;lsted ;t‘ !lii ::::f gf
Burk_ t:/rest’i ators who are responsible fo; monitoring “t\ : c:ndli’scrimina-
o l;o OOOglaw enforcement agency ref:lplents with LEd . n'he i
?iz:r p,-(')visions. According to reg‘:ﬂu}:onsugzc;tr_::\;gz:tepers);nne] httomey
i i I authority, i n b
General under its Title V. ; e T 28 R
i fective enforcement of Ti 28 C.]
8?152184“1?.(1.9.75;0 &:;L;e"em 1979 LEAA reorganization, the civil rights
giv{sion was to have been enlarged.
8 29 US.C. §§801-99129§lé9)76). y
::: ig %SS% §g391%( (1976). “Secretary” means Secretary of Labor.

U.S.C. §981(a)(8) (1976).
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compliance with CETA nondiscrimination require-
ments, the Secretary of Labor was authorized to
refer the matter to the Department of Justice for
enforcement or to proceed directly under Title VI
to an administrative hearing in order to terminate
funding, 158
The provisions discussed above have remained
essentially intact under the 1978 amendments to
CETA.**® According to the regulations enacted by
the Department of Labor under its CETA responsi-
bilities, every application for CETA funding must be
accompanied by assurances that the recipient will
comply with the nondiscrimination requirements
discussed above.! In addition, the regulations pro-
vide for periodic compliance reviews by the Depart-
ment of Labor.!s! If a recipient is found to be
engaging in unlawful discriminatory conduct and
conciliation efforts do not succeed in bringing the
recipient into compliance, funds may be terminated
but only after a formal administrative hearing
determines the recipient’s culpability.162
The Employment and Training Administration
(ETA) of the Department of Labor is responsible for
monitoring compliance with CETA. requirements, 163
The ETA has received no complaints of discrimina-
tion under the Cincinnati CETA program.’s¢ If
complaints of unlawful discrimination based on
excessive force or brutality were received, however,
ETA has determined that it would refer the matter
to the Department of Justice for review and enforce-
ment.165
The Attorney General, Department of Justice, is
authorized to bring criminal actions against certain
individuals who deprive other persons of their civil
rights under a number of statutes. Under one
authority, 18 U.S.C. §241 (1976), the Attorney
General may institute criminal proceedings against
persons who conspire to injure any citizen in the
exercise of his consitutional or other federally
secured legal rights. Under a second statute, 18
U.S.C. §242 (1976), the Attorney General may bring
my General, Department of Justice was specifically
authorized to take judicial action against prime Sponsors engaging in a
pattern or practice of unlawfu] discrimination, 29 U.S.C. §991(c) (1976),
‘“f H.mi'vcvt:r, the protected classes have been expanded to prohibit
discrimination based on religion, age, handicap, citizenship, and political
affiliation as well as race, color, sex, and national origin. Comprehensive
Employment and Training Act Amendments of 1978, Pub, L. No, 95-524,
§2, 92 Stat. 1912 (to be codified at 29 US.C., §834),
% 29 C.F.R. §98.21(a) (1979),
=1 29 C.F.R. §98.32 (1979),
1% 29 CF.R. §§98.21(c), 98.46 (1979),
! C. Thompson Ross, Regional Administrator,

ing Administration, Department of Labor,
(hereafter cited as Ross Letter),

Employment and Train.
letter to Clark G, Roberts,
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a criminal action against State and local public
employees including peace officers who willfully
deprive an inhabitant of a State of his or her
constitutional or otherwise federally protective
rights. In addition, the Attorney General may bring
a criminal action under 18 U.S.C. §245 (1976) against
anyone who willfully injures or attempts to injure
any person because of his race who is exercising a
federally protected right. Of these three potential
Jurisdictional bases for crimijnal action against a
police officer who brutalizes a civilian, the Attorney
General ordinarily proceeds under §242.168 Accord-
ing to the Criminal Section, Department of Justice,
§245 would not be appropriate for litigating the
misuse of force by police personnel, 17
Both 18 U.S.C. §241 and 242 require for a finding
of guilt that the defendant must have specifically
intended to deprive the citizen or inhabitant of the
State of a constitutionally or otherwise federally
protected right. In Screws v. United States which
expressly established this principle, a young black
man was arrested and then beaten to death by peace
officers.18 The Supreme Court determined that only
if the defendant peace officers had specifically
intended to deprive the victim of a Federally
protected right, in this case his Sixth Amendment
right to be tried by a jury rather than by ordeal i.e.,
by a beating, could they be found guilty.1®® This
specific intent requirement has reportedly severely
hampered the ability of the Attorney General to
protect the rights of civilians against the excessive
use of force by police officers,170 However, under a
proposed revision of the criminal code, the require-
ment of specific intent would be eliminated, 17
A further impediment to the ability of the Attor-
ney General to protect civilians against the excessive
use of force by police personnel is State use of force
policy.3”2 As discussed in Chapter 1, Ohio follows
the common law whish permits a peace officer to
use force including deadly force to effect the arrest
of an escaping felon, as well as when he believes it is

18 Ibid.

'% Charles C. Kane, Executive Assistant to the Regional Administrator,
Employment and Training Administration, U.S. Department of Labor,
telephone interview, Feb, 15, 1980.

1% Bruce Berger, Staff Attorney, Criminal Section, Civil Rights Division,
U.S. Dejartment of Justice, telephone interview Jan. 10, 1980,

197 Ibid,

16¢ Screws v, United States, 325 U.S. 91, 92-93 (1945),

1% Screws v, Unites States, 325 U.S. 91,107 (1945),

7 Drew S, Days III, Assistant Attorney General, Civil Rights Division,
U.S. Department of J ustice, Police Practices Consultation, p. 143,

7 §,B. 1722, 96th Cong,, Ist sess. §1502 (1979).

2 Drew S, Days 111, Police Practices Consultation, p, 142,
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necessary in defense of self or others. To ‘the extent
that the use of deadly force can be _]ustlffed by a
ce officer under State law, the officer is appar-

pea1 immune from Federal criminal prosecution.!”

en'tl’ie Attorney General has received a number of
complaints concerning the excess_ive use of for?:; bK
Cincinnati police person_nel against civilians. A
number of these complaints havc? bt?en fo_rw'far ed
from the Federal Bureau of Imfestlgatlon, Clnc}mnat;
Office.!”s That Office has ref:elyed 3‘1 c0fnplamts 0

excessive use of force by Cm'cmnatl police ofﬁcer;;
over the last five years including four complaints of
the misuse of deadly force.""‘ Hovyeyer, none o

these complaints has resulted in criminal prosecu-
tions””” or in a request for the U.S. A.ttor.ney to
impanel a grand jury. However, four active investi-
gations are still in progress by the Attorney Gener-
al.® Given the difficulty caused by the pn_ase;n
“specific intent” requirement .and Fhe relatively
broad discretion granted to Ohio police officers to
use force including deadly force und.er'State law as
discussed above, it is unlikely thz}t cnn_nna! prosecu-
tions will result from the current investigations.

Discrimination in the allocation of services

The Ohio Advisory Committee has received a
number of complaints from black, poor, and Appala-
chian civilians that their needs and requests for
police services are not receiving the same concern as
are Cincinnati communities composed of more afflu-
ent white residents. These complaints are discussed

in Chapter 2. )

ab?[‘;f: respoI:lsibility of various Federal .fur.ldmgf
agencies to ensure that the ultimate beneficiaries o

their funds are not denied a fair share of th.o§e
benefits for reasons of race, sex, or national origin
are discussed above.!”® Where allegations tha.t pghce
services and benefits are being inequitably distribut-
ed based on economic or cultural factors, however,

¥ See e.g., Thomas P, Sullivan, United SmtcssAtt(a‘rtnt’&ly,8 N&rthcm District
of Itfinois, “Information Release,” Oct, 17, 1978, pp4, 7, 8, 12.

™ Drew S. Days 11, letter to blnrk G. Roberts, Aug. 30, 1979 (hereafter
cited as Days Letter). o,

' Joseph %ablonsky. Special Agent in Charge, Cincinnati Of?ccbiiiegl.
Bureau of Investigation, U.S. Department of Justice, letter to

Roberts Aug, 24, 1979,

" Ibid, L .

1" James C. Cissell, U.S. Attorney, U.S. Department of Justice, interview
in Cincinnati, Ohio, April 6, 1979,

' Days Letter, L

in Se); also the regulations of ORS which provide in P;mm:il:lte;?:i
“Recipient governments are encourngcd {0 ‘takc action wx:, idccg o any
funds to ameliorate an imbalance in services . . . ﬁro iocts of prior
Beographic area or specific group in order to overcome the ef o
discriminatory practice or usage,” If an imbalance of services is )

those Federal funding agencies do not have jurisdic-
tion to require that police departments alter their
policies toward even-handed service deliver}'.mo

The Department of Justice has not received any
complaints of racial discrimination in violation of
Title V1,282 ORS,52 LEAA, 183 and the Employment
and Training Administration,’®* Department of La-
bor, which monitors CETA funds have also re-
ceived no complaints under their specific statutpry
civil rights responsibilities in regard to the.: services
dispensed to beneficiaries. Therefore, no 1nvest1g:c1-
tions nor compliance monitoring is currently in
process for the Cincinnati Police Division by any of
the foregoing Federal agencies.

Employment discrimination

Under its authority to ensure that recipientg do
not discriminate against beneficiaries on the ba51.s of
race and sex, ORS has promulga?ed regulatlor.ls
prohibiting employment discﬁn?il?atlon whether in
hiring, promotion, benefits, training, or c.>ther em-
ployment related events.1s Those.regulatlons were
enacted to accord with the requlréments of Txtle
VII#e and its implementing regulations allld guide-
lines.'87 Part of the ORS regulat@ons require assur-
ances from recipients that they w111. n.ot dlscrlmmat'e
in employment or in any other actlvxty on th.e basis
of race or sex.'s® In addition, ORS is requ.lred”ltsc:
initiate compliance reviews “frc?m .tlme to time.
Those reviews in regard to civxl.rlgh'ts com.p‘hanct:e
are triggered by civilian comp.lau.lts in adqltlor}t S
the regulatory trigger of “significant dlsparlty1
between the recipient’s work force and the polt:'!]rll‘ ia
labor market work force.*® Treaflv.véll 0. Pfl lpS;‘
Manager of the Civil Rights Division, O}ﬁ ice ot
Revenue Sharing, has stated that ORS. as .nz_
received any complaints of employn}ent dlscrlmllnml
tion from Cincinnati civilians or police person?er.lce
As a result, ORS has not monitored the complia

i i .F.R,
the recipient government must ameliorate that imbalance. 31 CF.
51,52(b) (5) (1979).
§'° Segb discussion this chapter.

11 Days Letter of Aug. 22, 1979,

152 Phillips Letter,

# Dogin Letter.

14 Ross Letter,

18 31°C.F.R. §§51.52, 51.53, 51.54 (1979).
1 42 11.5.C. §§2000e-2000¢-17 (1976),

1-1608 (1979). o ’
::: g? CC‘JI;I}{I §g;??528 (1979).( In addition, discrimination based on color,

i i ibi .F.R.
national origin, religion, age, or handicap is also prohibited. 31 C.
§51,52 (1979),
w31 C,F.R. §51.60(a) (1979).
wo 31 C.F.R, §§51.53(e), 51.61(b) (1979).
191 Phillips Letter.
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of the Cincinnati Police Division with the civil
rights requirements upon which revenue sharing
funds are disbursed beyond a cursory review of the
required nondiscrimination assurances, 2

The governing statute under which LEAA dis-
tributes funds to recipients contains an express
prohibition against race or sex based employment
discrimination.*s Under its authority,®* LEAA has
enacted regulations and guidelines which detail
prohibited racial and sex discrimination in employ-
ment related practices.?*s T EAA requires recipients
to file an equal employmen; opportunity program?9é
including a job classification breakdown, disciplin-
ary actions taken, applications for employment,
employment terminations, and the available local
workforce by race, sex, and national origin, in
addition to routine assurances®7 of compliance with
the nondiscrimination requirements,

The Office of Civil Rights Compliance of LEAA
has reviewed the Equal Employment Opportunity
Programs (EEOP) submissions from Cincinnati and
has determined them to be in compliance with
LEAA civil rights requirements.’®® Since, in addi-
tion, LEAA has recieved no complaints of unlawful
employment discrimination from any Cincinnati
department or agency, including the Cincinnati

Police Division, it has not conduc
review for that city 190

The CETA program is principally designed to
provide job training and employment to economical-
ly disadvantaged persons.*®® The statute which
mandates the CETA program forbids discrimination
based on race, color, sex, or national origin, and
further prohibits denying an otherwise qualified
applicant employment on the same bases in any
program or activity funded with CETA monies, 20t
2 Ibid,

3 Justice System Improvement Act of 1979, Pub. L. No. 96-157, §
815(c)(1), 93 Stat. 1167. Discrimination based on color, religion,
origin is also forbidden.

¢ The former LEAA governing statute also
discrimination based on race, color, religion,
us.c §3766(c)(1) (1976). Regulations enacte;
have continuing validity until a new set of regulations is enacted, Justice
System Improvement Act of 1979, Pub. L. No, 96-157, §1301(a), 93 Stat,
1167 (1979),

193 28 C.F.R. §42.203(a) (1979). In addition to sex an
discrimination based on color, religion,
% 28 C.F.R. § 42,304 ( 1979).

7 28 C.F.R. §42.204(2) (1979).

¢ Dogin Letter.

' Ibid.

2% Comprehensive Employment and Trainin,
Pub. L. No. 95-524, §2, 92 Stat. 1912 (to be codified at 29 U.S,C. §801).
1 Id, In addition to discrimination based on race, color, sex, or national
origin, discrimination based on religion, age, handicap, political affiliation
or belief, and citizenship is also prohibited under the 1978 amendments,

ted a compliance

or national

prohibited employment
national origin, or sex. 42
d under this earlier statute

d racial discrimination,

or national origin is also prohibited.

g Act Amendments of 1978,

48

The accompanying regulations also prohibit such
discrimination,202 Therefore, if race or sex based
employment discrimination is alleged, ETA has the
authority and the duty to require a CETA fund
recipient to bring its practices into compliance with
the nondiscrimination requirements of CETA 23 If
informal conciliation efforts fail, the Administration
could refer the matter to the Department of Justice
for appropriate judicial enforcement or proceed to
an administrative hearing to seek fund termina-
tion.2* In fact, however, ETA has reviewed the
assurances of the City of Cincinnati and has deter-
mined that the Police Division is not unlawfully
discriminating in its use of CETA funds.2s In
addition, ETA has not received any complaints of
unfair discrimination in the use of CETA funds by
the Cincinnati Police Division.26 A5 a result, no
further compliance reviews of the Cincinnati Police
Division are contemplated at this time. 207

The Equal Employment Opportunity Commission
(EEOC) is primarily responsible for enforcing Title
VII which forbids employment discrimination based
upon sex or race.2¢ Not only is discrimination in
hiring prohibited under Title VII, but also discrimi-
nation in promotion, pay, assignment, and other
terms and conditions of employment.2®* EEQC
receives complaints of unlawful discrimination, in-
vestigates those complaints, and attempts to concili-
ate disputes. If the offending employer is a State or
local government and conciliation fails, EEOC

refers the case to the Department of Justice for
Judicial enforcement 210

In 1976, EEOC rec
racial discrimination in
cedures against the Cip
1979, EEOC determin

%2 29 C.F.R. §98.21 (1979).

293 Comprehensive Employment ang Training Act Amendments of 1978,
ub. L. No. 95-524, § 2, 92 Stat. 1912 (to be codified at 29 us.c, §834(b));

29 C.F.R. §98.21(c) (1979),

2¢ Comprehensive Employment and Trainin,
Pub. L. No. 95-524, §2, 92 Stat, 1912
29 C.F.R. §98.21(c)-(e) (1979).

25 Ross Letter,

20¢ Ihid,

27 Ibid,

3 42 U.S.C. §2000e-5 (1976); President’s Reorganization Plan No. 1, 3
C:F.R. §321 (1979), reprinted in § US.CA, app. I, at 150-156 (Supp.
1580). In addition to race and sex, Title VII prohibitg

dit i discrimination based
on color, religion, and national origin, 42 U.S.C, §2000e-2 (1976),

0 421.8.C. §§ 2000e-2, 2000e-3 (1976).

0 42 US.C. § 2000e-5(f) (1976).

#1 Joel Kay, Compliance Manager, EEOC, Regional Office, Cleveland,
Ohio, telephone interview Jan, 18, 1980 (hereafter cited as Kay Tclephoné
Interview); Jeanne Mayfield, Equal Opportunity Specialist, EECC, Area
Office, Cincinnati, Ohio, interview in Cincinnati, Ohio, Jan, 25, 1980
(hereafter cited as Mayfield Interview). One additional complaint concery.

eived three complaints of
promotion policies and pro-
cinnati Police Division.?* I
ed that the Police Division

g Act Amendments of 1978,
(to be codified at 29 U.S.C. §834(b);

*

i ad violated the rights of the
employmentlali):;clt;;i hSince that time, EEOC has
fhree i?mmp ting to resolve the complaints thrf)ugh
been‘]q t(? npzm According to Joel Kay, Cornplxan.ce
gt loE‘EOC Regional Office, Cleveland, Ohio,
Man'ageriimit has been set for resolving the comp-
. tm:?‘ Therefore, it is not possible to determine
o hether the complaints will be referre‘d to
Wheln)g ravr\;ment of Justice for further proc.eedmgs.
th(?I‘he pDepartment of Justice i§ 'responmble for
enforcing Title VII which pro(l)lrlblstzxer‘x}v}l)}:r);mf}x:;

iscrimination based on race
g:rsxggx;ler is a gover.nrpe.:ntal agency S:J:Clrll ﬁ trh:
Cincinnati Police Dwxs¥on and‘ litiga 1130 s
quired.2s The scope of Title viI is very bro dasto
which employment related pract{c-es aredmrecmit-
within its protection. Not only hiring an eorlt
ment practices but such. fact_ors as. promt et
criteria, specialized trz}ir.ung’,’ job asslxgnm:::t,must
other “terms and conditions of emp Oymdiscrimi.
be applied uniformly without racial or sex

1 216 )
na;lr?r(gctober 1979 the Civil Right§ D1v1.31otr‘1 (:lf i;tl}tlg
Department of Justice Iauncheq an .m\"estfga 1ci)n o
allegations of employment :lsécor;r:;::t:ic:;ree ne

incinnati Police Division. :
ocl;rtl:il::d in July 1980 in wpi‘ch the city agrtc_aelc: ’:)c;
increase substantially the hn:mg and .promo.io o
blacks and women in the Police Division. I.n its it};
the Justice Department charge:d‘ the? 01tyA \:' o
violations of Title VII of the Civil .R‘lghts ; I: o
1964 and the non—discrimination provisions oh i )
nue Sharing programs. Under the decree the city
ing discrimination in hiri filed in 1975, The
ilr)lg cii::;i(:in:; i;) &tiiZeh;::fdbgfggyg;:z l::l;s:?: t?::n,; (‘:vnls‘:e tofbﬁlie;;: éxl-;?l:i:]‘ﬁ

l?cies and procedures of the Police vans_lon were un a“;. uth); PR
{,:ry but did not find probab}e cause in the cu;c}bow e s
complainant. She was issued a r}ght to suc fetter mll'ceeD.ivis:iOn. Miagfiold
not pursued a private legal action against the Poli
Interview,

#2 Mayfield Interview.
3 Ibid,

agreed to a five-year goal in which the proportion (?f
black and female police officers would equal their
representation in the qualiﬁed. city labor . force.
Specifically, the city is committed ‘to filling 34
percent of police officer vacancies with b.lacks and
23 percent with women (their representation of the
1980 police recruit list) for each .of the next five
years. Blacks and women will receive %5 percerllt pf
all promotions for the positions of. pplxce speclghst
and sergeant with each group obt'fnmx?g prom(?tx%rlxs
in proportion to their repres.entatlon in the eligible
pool. For higher grades, qualified black.s and women
will fill vacancies in proportion to their represfent:?.-
tion in the eligible pool for each grade. The Clty'IS
required to report to the Justice.Department on.lts
progress twice each year.?"” vael} the extensw:
investigation and findings of the Justice Depﬁrtrrll)en;
it is surprising that neither LEAA nor Ol.{S asf cz;:l
involved in any compliance monitoring o1 ' te
Division nor is apparently ava“?rs that complaints
i e Division have been filed. '
ag’ai‘l;llisg t:lilapter has reviewed the apthonty of lct>f:f1el;
State, and Federal agencies .tc') review the prac 100f
of the Cincinnati Police Division in regard to utsi1 o
force, distribution of services and eTmplo_ym'en dis
crimination. In addition, ;hztahpreszngtex;xc?;l;tcl)::sngbeen
forcement activities of these ‘
?irilscussed. The following and ﬁnzlsa??ag:rﬁgfi t'ic:;
report will analyze various prop et mice.com:
police discretion, a frequent. Sourc 1 pollee-cot
i flict, and resolving police-civ.
;nlﬁzlst};nflor:vill compare the actual practlcias of the
Cincinnati Police Division to those proposals.
214 Kay Telephone Interview.

T J
U.S.C. §2000e-5(F) (1), (2) (1976). Emp.lo‘yn')ent d}nﬁg{:{r:;n:g(g ;xéstzg

. o‘:lzm;e‘ c;)lor religion, sex, or national origin is prohibited.

up "y ’

000e-2 (1976). |
31’ o 4(2 Do §§2000:; z;g(c)go;’;isgggtase on consent decree penJal?-
ing ltls‘ m;la)lgsfr:’::: Ic:ltisc;rin:linutic’)n in the Cincinnati Police Division, July
ing to el

14, 1980, Commission files.
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Chapter 5

Proposals for Guiding, Reguiating, and Reviewihg

Police Conduct and Resolving Civilian-

Disputes

Public Policy and Police
Discretion

The role of police departments in democratic
societies is the subject of increasing attention by
scholars and concerned community members alike !
All agree that the police must be responsive and
accountable to the public and to their elected
representatives.? Although granted unique power
and authority, police in other than totalitarian

societies are an integral part of their communities,
not superior and separate organizations.?

Police departments are public agencies which
exist to carry out public policy.* Unlike other public
agencies, however, police departments throughout
the country have traditionally operated largely
independent of effective public and legislative over-

——
* See eg, U.S. Commission on Civil Rights, Police Practices and the

Preservation of Civil Rights, a consultation sponsored by the Commission
December 12-13, 1979 (hereafter cited as Police Practices Consultation),

? V.A. Leonard and Harry W. Moore, Jr., Police Organization and
Management (Mineola, N.Y.; Foundation Press, Sth ed. 1978) (hereafter
cited as Police Organization), p. 68; G. Douglas Gourley, “Legislative
Barriers,” in Effective Police Organization and Management, submitted to the
President’s Commission on Law Enforcement and Administration of
Justice (Washington, D.C.: 1967) p. 1242.

 Edward M. Davis, Staff One: A Perspective on Effective Police Management
(Englewood Cliffs, N.J,: Prentice-Hall, 1978) (hereafter cited as Staff One),
p. 17; W.A, Westley, Violence and the Police: A Sociological Study of Law,
Custorn and Morality (Boston: MLLT, Press, 1970)(hereafter cited as
Violence and the Police), p. xvii; Police Organization, p. 68; Jerome H,
Skolnick, Justice Without Trial (New York: John Wiley and Sons, 2nd ed,
1975) (hereafter cited as Justice), p. 6, But see, James Q. Wilson, Varieties of
Police Behavior (Cambridge, Mass.: Howard University Press, 1968), pp.
278-84, for a discussion of the extent to which police personnel view
themselves as set apart from the rest of society and possessing special skills
learned only by experience,

* Herman Goldstein, Policing a Free Society (Cambridge,
1977) (hereafter cited as Free Society), p. 33, .-
® National Advisory Commission on

Mass.: Bollinger,

Criminal Justice Standards and Goals,

50

sight.* Police officials acting alone,
determine the distribution of manpo

within their

where personnel and equip:

a large vice

affluent residential areas

number of

establish community prioritj

Nonetheless,

priorities which differentiat
military police force.s
Not only have civilians t

Police

for example,
Wer. resources

communities.® By deciding how and

$quad, an assignment

ment will be utilized, eg.,

of personnel to

disporportionate to the

service calls, these officials . in - fact

it is responsiveness

States been effectively locked out

police policy,

es in law enforcement.”

to community

es a domestic from a

hroughout the United

of determining

but to a significant extent that policy is

Police (Washington, D.C.: 1973) (hereafter cited

interesting to note

procedure is unique to the United States wh
independent law enforceme;

national or state police force exercises centra] control, Y

Public Policy and Urban Crime (Cambridge, Mass,
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ortedly not being made even by upper echelan
l’e‘;'ce administrators.? Rather, the lowest level of
po; e personnel, the police officer, makes signficant
polfc pdecisions in on-the-spot interactions with
o lc . » . - x -
g iliZns 10 This unwitting delegation of policy-mak:
o 10 lower level police personnel occurs whenever
Ing L0 vk I . -
degcisions must be made for which there are no c}ear
standards to guide the officer in the exercise of his qr
ner discretion.! For example, police gfﬁcers do 'not
arrest every person who is involved in a ﬁght, 1.(;.,
commits an assault or the offense of dlsorder. y
conduct.? If departmental policy demand§ s;nct
enforcement of the criminal laws w1thou!: guidelines
for leniency, then a police officer coming upon a
minor incident where only a few punche; are
exchanged will create his own ad hoc non-enforce-
ment policy, i.e., that a public fight between twp
men who are both unarmed, where no person t1s
seriously injured and where there is no nnmedlae1
threat to the public order deserves only a casua
warning.'? . )

The creation of such on-the-spot poh.cy might bﬁ
reasonable if it were not for the extensive resealrlc
which indicates that police ofﬁc-ers 1o less‘ tiot;n
civilians are subject to various b.xases in decxsand
making associated particularly with sex, race, "
economic status.'* Where these factors enter 1rfto e

re
decision of the officer to arrest, to we§r{1, or 1o ilzglnoto
proscribed conduct, the ultimate decision is 1 e'y :
. ‘ ci-
be unfairly discriminatory. Indee'd, one qf t?u.a pri X
pal complaints received from Cincinnati cmzensf lyr'
the Ohio Advisory Committee has been the unfa
* Kenneth Culp Davis, Police Discretion (St. Paul: West :’}:xbcll:l;;n% ﬁ/?s',
1975) (hereafter cited as Police Dtls'cretion)sgp. 38. Kenne
t in Police Practices Consultation, p. 59 . . ,
f:a(;?l?;, ;;1 2;; Police Discretion, p. 38; Kenneth Culp Davis, ::Zx::ﬁ::zz:z
Law (St. Paul: West Publishing Co., 1973), (hereafter cited as
Law), p. 499, .
n ‘gall:?ce. pp. 22.23. Discretion refers to t‘he': amount of free‘;:lqu:) av:gl::ll; ltso
an individual in reaching a particular decision. Nauo'nn'l Al }::;ﬁg o
sion on Criminal Justice Standards and Goals,‘C‘rlmma e
and Development Report of the Task Force on Cnmmfzgus :cyemk i
Development (Washington, D.C.: 1976} (hereafter cit nsi ok Forees P
128, Decision-making has three major elements: (1) goud(?-‘) B e
maker is trying to accomplish, (2) alternative Ch°|ce§"m-maker i
about the alternatives relevant to the goal(s) the‘dec:lsnon e e e
achieve. Don M., Gottredson, ed.; Decision-making in tlxc:'P r'mtxi :g pvsing
System: Reviews and Essays (Wasl’li'ng;on, P.C.: Gow Prin
1975)(hereafter cited as Decision-making) p. vii.
u Ogi(io Rev. Code Ann. §§2917.11 and 2903.13 .(Page 15375). \armed Into an
" The officer’s power not to enforce the law is sometimes ducomplinnce.
affirmative weapon against civilians to force submission an, BN
See e.g., Justice, p. 109; David Muir Peterson, T:Ixe qu{ceﬁ?ucrmms o
Decision 1o Arrest (Ann Arbor, Michz.a University Micro! A

hereafter cited as Decision to Arrest), p, 320, B s o
S'esse :&, Harold E. Pepinsky, “Police Decision-Making,” in Decision
making, p. 38; Decision to Arrest, p. 320,

. H he
" Ann Martin, testimony before the Ohio Advisory Cé’.m :::53 %}:io.
United States Commission on Civil Rights, hearing in Cin Wt

and unequal enforcement of the law in poorer al.ld
black neighborhoods, as opposed to affluent white
neighborhoods.!s :

The routine granting of broad discretion to lower
level personnel in police departments through de-
fault of upper echelon administrators is one of the
most significant differences between policing and
other occupational structures.’¢ In most other occu-
pations, the extent of individual discretion yarxes
directly with the level of the decisionmaker 11} the
organization.” The amount of freedom or lat.xtude
granted the decisionmaker in reaching a particular
decision is ordinarily related directly to the‘: df:gree
of power and control he or she possesses within the
organization.'® Police officers, on thfa other‘hand,
continually interacting with civilians in a v?net’y of
situations where sirict law euforcemfant is either
impossible or undesirable and where nefther statutes,
administrative regulations, nor supervisory person-
nel effectively guide their judgments, exercise the
greatest discretion.’® These judgrn.er.lts are usually
made in situations with low visibility when both
officer and civilian are under great stress.* Resez%rch
has demonstrated that such stressful cc?nfrontatlons
do not lead to rational problem solving. Instez.ld,
such confrontations are a princil.):fll cause of polfce
officers’ misperceptions that civilians are behavmgt
in provocative and threatening \.zv'ays, :cmd rep:fsen
a significant source of officer-civilian violence.

i i 228; Arthur
i ereafter cited as Transcript), p. 228; i
:;‘lm: zstl:‘zrgx;nls?:?;’)ttm;sc;g; gev. James W. Jones, bTmn’SI(‘i-:s;:mP;;t l;g,
M?cigel, Mnloneyi Transcript, p. 130; Alam Jean Mabry,
’2'221;26éricnn Bar Association, The Urban Police Function (Chicago: A.B.A.,
1972;n(hereafter cited as Police Function), p. 163,
17 Task Force, p. 128. .
‘ A H f . 22; Police
:: bed}~ Discretion, p. 38, Task Force, p. 128; Poltff:e;,mpgrgups olice
qucteions p. 473; It has often been ppmted out och B e
(?rgan&z :ducz;tioh and training only the police possss!s( :gm D et and
]{mltP dealing with the lives and welfare of people. e B eoup
tll)on lnnelleE Jerome, “The Recruitment and Prgm:t;zr; ga: My oy
o " blished Institution: The Police.” J, Poli .,
in Established Il‘lStItU(lOn:‘T ) | Se.
l(ggcml kv cite‘d ulf gec;:;?gu)rytrﬁdﬂl?e Rights of Suspects
: ‘ u ) 1 “Rt
f° éqthzl?l’ énr;les:irizmj\,’ Y'.rL.eRevf)nS (1970)(hereacter cited as Rights of
rimi )" 45 .
lSnuspt:cts"), p. 812; Cynicism, p. 313,

A i ington Mass.:
2t Hans IOCh Peacekae[mlg: Police, Prisons and Violence (Lexmg {a}
t

i s Catherine
h and Co., 1975) (hereafter cited as Peacekeepmf, % tffé :}3::' ;;”ce
N ?]{eat J,::nnne iiram Halleck, James Lardner, Cli‘ary»F(;undaﬁon’ o
% let%léadly‘ Force, Wathington, D.C.: T:e Po ‘x,ceBoum' ation, 1977)
(hfrc‘:lfter ciled 1 Descly Fgrc;?l) .t p; (55;6‘;2;,8:3 19'}5) (hereafter cited as]
g toy L. B ists in the Crimina,
Pl L st ley L. Broadsky, Psychologisis in th i
A : ted
“Womc? l?e':‘}]é:l:?gxg)é-sgrg:gmity of Illinois Press, 1976) (hereafter cite
Justice Sys B

as Psychologists), p. 104.
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Police officers need firm and clear legislative and
administrative guidelines for the proper exercise of
their responsibilities to “serve and protect”?? their
communities in an even-handed way. For example, if
it is public policy that parks close at 11 p.m., then
that policy should be applied uniformly regardless of
the race or affluence of civilians. If, on the other
hand, it is determined that on summer evenings the
park closing hour will not be fully enforced, the
limits of that decision should be determined at the
official level, not by individual officers on the basis
of “gut” feelings, who thereby create an uneven and
unfairly discriminatory policy.

The young and least experienced police personnel,
police officers, are required to make the day-to-day
decisions concerning whether to embroil a civilian
in the ponderous machinery of the criminal Jjustice
system through a decision to arrest or, on the other
hand, to protect the individual from the seious
consequences of that system by merely issuing an
informal warning.2* The need to provide officers
with clear guidelines which reflect’ genuine public
policy is obvious. Only with the imposition of
realistic limitations upon the exercise of their law
enforcement discretion derived from well consid-
ered policy determinations in turn reflecting the
pricrities of the community, can police officers be
expected to discharge their responsibilities as public
servants at the high level of “wisdom and skill”
which is rightfully expected of them.?

What stands in the way of establishing guidelines
to control the policy-setting discretion of police
officers is the almost universal pretense both by
State legislatures and police department officials of
full law enforcement.? Thus, questions of “what law
to enforce{ how much to enforce it, against whom,
and on what occasion” are not questions that official

—_—

# “Serve and Protect” is the motto of the Chicago Police Department.
The Cincinnati Police Division has not adopted a motto. Presumably the
Cincinnati Police Division would agree their duty is to serve and protect
the Cincinnati community.

2 Police, p. 22; James G, Link, “Some Dimensions of Police Discretion” in
The Police Community, eds. Jack Goldsmith and Sharon S. Goldsmith
(Pacific Palisades, Calif.: Palisades Publishers, 1974) (hereafter cited as
“Dimensions™), p. 67; Decision-making, Pp. Vi
 Norval Morris and Gordon Hawkins, The Honest Politician’s Guide to
Crime Control (Chicago: University of Chicago Press, 1970) (hereafter cited
as Politican’s Guide), p. 88-91; Jeronie H. Skolnick, “The Police and the
Urban Ghetto,” in Race, Crime and Justice, eds. Charles E. Reasons and
Jack L. Kuykendall (Pacific Palisades, Calif.: Goodyear Publishing Co.,
1972) (hereafter cited as “Urban Ghetto”), p. 239, '
s Decision to Arrest, p. 305. Problems caused by the unintended delegation
of discretion to police officers and resulting from official adherence to a
policy of full law enforcement is not unique to the United States. Both the
United Kingdom and the Soviet Union among other countries officially
maintain that no discretion in law enforcement exists while tolerating broad
discretion among police officers in practice. In all cases, this discrepancy
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policy bodies have been willing to consider.?s In
Ohio, for example, police officers by law must
enforce all ordinances and criminal laws of the State
and of the United States.” Read narrowly, the
governing statute sets forth a strict law enforcement
standard. Police officers, however, do not in fact
arrest every individual whose conduct constitutes a
criminal offense but rather exercise discretion de-
pending on the particular situation, including the
perceived seriousness of the conduct. That percep-
tion is likely to be influenced by emotional, racial
and economic factors, factors which do not contrib-
ute to rational even-handed law enforcement.?s

The first step in establishing effective limits to
police officer discretion is the admission that broad
discretion exists.? The National Advisory Commis-

sion on Criminal Justice Standards and Goals states
in Standard 1.3:

Standard 1.3: “Every police agency should
acknowledge the existence of the broad range
of administrative and operational discretion that
is exercised by all police agencies and individual
officers. That acknowledgement should take the
form of comprehensive policy statements that
publicly establish the limits of discretion, that
provide guidelines for its exercise within those

limits, and that eliminate discriminatory en-
forcement of the law.”30

The Cincinnati Police Division differs in two
respects from most police departments in regard to
strict law enforcement, first in its formalized traffic
enforcement policy, secondly, in initial officer train-
ing. While Cincinnati has enacted no ordinance
concerning the duties of police officers, the Police
Division Procedures Manual states that police per-
sonnel shall apply the traffic laws and ordinances

between official and actual practice is reflected in community attitudes of
police abuse. Robert W. Clawson and David L. Norrgard, “National
Responses to Urban Crime,” in Police in Urban Society, ed. Harlan Hahn
(Beverly Hills, Calif.: Sage Publications, 1970) (hereafter cited as “National
Responses”), p. 84.
* Police Discretion, p. 1.
* Ohio Rev. Code Ann. §737.11 (Page 1976). See also, Clark v. Carney, 71
Ohio App. 347, 348, 42 N.E. 2d 938 (Ohio Ct. App. 1942) which states
“The statute law ‘of this state makes it a mandatory duty upon the police
officer {o arrest a person found violating the law of the state.” 42 N.E, 2d at
39.

*  Decisi king, p. 38; D fo Arrest, p. 320. For a particularly good
discussion of Fourteenth Amendment implications of selective law enforce-
ment, the reader is referred to Tieger, Police Discretion and Discriminato-
ry Enforcement, 1971 Duke L.J, 717. Tieger states that courts generally
agree that strict law enforcement is impractical even where required by
State statute. Id, at 732. '

#  Free Soceity, p 12.

2 Police, p, 21,

i Y and meaningful
with tolerance m a 1easor;1abl'e g il
ner to accomplish the objectives of those laws.
an
?21 other than traffic enforcemernt, however, the
Division, by failure to enact regulations and proce-

i . 3
dures based on official and express policy recogniz-
ing and then Jimiting deviation from strict law
in, ro; Y
enforcement, tacitly supports the rigid State poli
¢y . o e

The discretion problem is heightened in C}nfn.n-
nati because of a discrepancy between the initial
training an officer receives in this matter and the
published policy which guides his or her conduct on
the job. During initial training, recrults.‘are taught
that good law enforcement is not the strict standard
codified in the State law and reiterated in the
Division rules and regulations but rather law'en-
forcement tempered by reasonableness and meamng(i
fulness. In order words, recruits are taught that goo
Jaw enforcement involves tolerance anc.i l_emency
where the application of those qualities will mcrgasi
respect for the law at the same time such cqnhucf
accomplishes the purpose of the law which is

M 3
protection of the public welfare.® S

Cincinnati police officers, therefore, are initi ly
trained that strict law enforcement may in c_erta.m
circumstances be neither necessary nor even dc;.lslf-
able. They are thereby encouraged to use ?.elr
judgment in how they apply the law. The Dlzlslon
Manual of Rules and Regulations and Proce ures}
however, is silent on the question. Instefld of
providing express guidance for th.e cxercxsero
individual judgment, the Manual requires that police
officers obey all the laws and ordinances they arc;
obligated to enforce.®* One of the laws they xr;us
obey is the State law obligating the-m to strict law
enforcement. As a result, a policy vacuum '192
created between the official requirement of stric
3 Procedure 12. 565 (B)(8). The fundnmeptnl objectives of the traffic laws
are to keep traffic moving and prevlelnt( ;ccnd;:;;sé)

2 See Ohio Rev. Code Ann. §737. ’age 3 L L
» C:;tain“}oseph Crawford, Commnnder‘, Xntex"nnl Investxg;tlonlgectlxg;lg,

Cincinnati Police Division, telephone interview Decclr; ;*.;79),

(hereafter cited as Crawford Telephone Interylg\.v of Dec. ; g R.u o and
* City of Cincinnati, Cincinnati Police Division, Manua] e

Regulations (hereafter cited as Manual of Rules and Regulations), Jan. %,

1976, No. 1.04. 311 (Page 1976 v

* Ohio Rev. Code Ann, . age -

» Th:zoN:t;Ional Commission on Criminal Justice Sta_ndm:ds anth:aEn};t;st

recommended that police officials should ideqtlfy situations \r si:rould =

would be unreasonable. In such cases, .altcmutwes to z;lrmfiiscretion e

expressly set forth in guidelines to limit and control tl }(‘: g

individual officers, The Commission furthgr urges thnf bot 25‘:

crimes be identified in determining such guidelines, Police, p. , .r Gincinnati

» Dewey C. Fuller, Director of the Urban League of Greate

reported to the Ohio Advisory Committee that he h:}d t)lccgezt;[;;;eldwbni
pofice while driving through & white area “purely and simply

law enforcement and the unofficial policy encourag-
ing only reasonable law enforcement. This vacuum
must be filled by default of express official action by
individual officers making idiosyncratic on-the-spot
decisions on the basis of their own values and
experience.* Consequently, individual officers must
determine for themselves when and why, for exam-
ple, a civilian driving a car looks suspicious and
should be stopped or when or where a youngster
walking along a street is “up to no good” and should
be stopped and questioned.” To eliminate any effect
of racial, economic, or other irrelevant factors, on
these decisions,® express policy guidelines transla?ed
into rules and regulations governing the discre.tlon
of police personnel in such situations are essentlal..=‘9
These rules and regulations also should be readﬂ.y
available to the public, in for example, an appefldlx
to the city municipal code. At the present time,
Cincinnati publishes the rules of several boards a.nd
commissions in its municipal code but not .the Pc?hc.e
Division guidelines.*® Thus the Cincinnati pubhf: is
routinely denied substantive input in the establish-
ment of police force policy and also lacks.ready
access to the policy itself. Further, when d}sl?l'xtes
between Cincinnati police personnel and civilians
arise in regard to the application of law enforcement
techniques, the determination of what occurred. an.d
who was at fault is entirely an internal matter w1tl‘un
thé Internal Investigation Section of the Police
Division.# The affected civilian receives only an
ultimate determination of whether. the compla'mt
was sustained or not, unaccompanied by specxtt'l!c
reasons for the determination.* Consequentl.y, t e
public is locked-out even of the process of reviewing
police-civilian disputes.
» Transcript, p. 119; Ann Martin,

black going scross that section of town,

i 3-34, »
zra;)ii‘z?:;xg;lzzzi;ng, p. 30. To the extent that law enforcement decisions by

the race or ethnicity of the
1 peace officers are based on the
St'm’j' ?\r sl::::}z: d}::cisions would violate the Fou.rteenth AmenSm;r;tlf r::emh
cw'tmd ’Stats Constitution. The Equal Protection c]aus.e OfV\tI ev urteent
Ktrlxll:ndment requires equal justice. See, Police, p. 24; Yick Wo V. Hopkins,
886). . . ) ;
}»ﬁ’iﬁ%ﬁ:iﬁinan)d and R. Fred F;rguso:;’d zzx;gsgulxs Lt:; Et:ij;r:;.
i " in Power :
AU'-hOT‘;)':' 'll)“e)wer’kan:rlt:t:t:z:cge'and Kenneth M. Cinnamo.n (Slgnnffil‘:ié
;'lllef“(lll:a:ies Crryl"ho.mas, 1976) (hereafter cited as “Authority, Pow
f "), pp. 57-60. . 0
f':l f]Cllif\l::(i:nn?;tiI) Kdministrative Code, as amended (Mar;h 1980).
4. See discussion this chapfer..
 City of Cincinnati, Cincinnal )
(hereafter cited as Procedure Manu3l)
§14.300 B.7.c.

i ivisi Manual,
: Police Division, Procedure i
" ch l.‘I:zm. 1, 1976, Citizen Complaints,
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Guiding and Regulating Police
Discretion

Administrative rule-making
Police departments are administrative agencies,*
In recent years, there has been a significant trend at
both the Federal and State levels to provide for
grea.ter citizen input in the development of policy by
administrative agencies through administrative rule-
making procedures.* Kenneth Culp Davis, an early
and vigorous proponent of administrative rule-mak-
ing for police departments, has often expressed
concern over the absence of clear rules to guide
police discretion.®* Davis has also been concerned
with maximizing civilian contributions to police
policy formulation.* He has suggested that by
requiring municipalities to adopt the provisions of
the Federal Administrative Procedure Act,* in
regard to rule-making by their police departments,
communities would have the opportunity to review
and comment on proposed rules and rule changes.
The procedure for determining policy and codifying
that policy in rules and regulations would thus
become a visible public process potentially involving
the entire community not merely designated ad hoc
community leaders.®
".Administrative rule-making procedures also per-
mit the continuous and systematic input of outside
experts on both technical and policy issues as well as
departmental police personnel.*® To Davis and other
scholars, policy decisions, should be made by upper
echelon personnel only after consultation with com-
mnnity members, including experts, and should be
uniformly followed by all police personnel.s The
:alternative is unequal justice which develops when
individual officers create different poliéies through

different on-the-spot decisions about the same con-
duct,st ' : ‘

police are administrators,
and lesislative branches of
f private persons through a
nd legislative procedures, Adminis.

Le., governmental authorities outside the Judicial
government, which affect the legal rights of
variety of formal and informal Jjudicial a;
‘t‘ratl;e‘ Law, ’I;% 1 b:z; Free Society, p, 33.
ee e.g., The eral) Administration Proecdure Act, 5U.S.C. §§551-
(SI§:g£11997769)5. Thg (Ohio) Administrative Procedure Act, §§119.01-119.13
% Police Discretion, p. 98.
“* Ibid,, pp. 113-19.
7 5 U.S.C. §§551-559 (1976).
48 JStgjf Ong, pp. 70-71. : ’ ) :
** Judge Carl McGowan, “Rulemakin and th ice.,” it '
659 (1972) (hereafter cited as “Rulemakigng"). pp?6'r;g‘-‘§;' 6973?';5{”& LR
* See e.g., Police Discretion, pp. 113-119, ' '
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Ohio has enacted an Administrative Procedure
Act which governs the rule-making of some agen-
cies of State government.5? The law enforcement
activities of police departments are not ‘currently
within the ambit of the Act. Those agencies which
are subject to the Act are required to provide the
public with 30-days advance notice in a local
hewspaper of any proposed rule adoption or change
including a statement of the agency’s intent to take
action, the date of the required hearing at which oral
and written evidence may be presented, and a
synopsis of the proposed rule change.®s Only after a
hearing following proper notice may the agency
effect or alter a rale.5¢ o

T:he Cincinnati Administrative Code provides that
subject to the authority of the City Manager, the
heads of departments and other offices may issue
rules.’ The police force in Cincinnati is an adminis-
trative division of the Safety Department.s¢ Thus,
the Snfety Director and the Police Chief may
pre.scnbe rules for the operation of the Cincinnati
police force subject to the approval of the City
Manager.’” The City Manager is himself empoweréd
to issue general rules for the Police Division “as he
may deem necessary or expedient for the general
conduct of administrative agencies subject to his
autnori.ty.”58 The Cincinnati Administrative Code
which is part of the city’s Municipal Code does not

regnne civilian input into rule-making for the Police
Division.*® Indeed, there is no re

" ' quirement that the
public l?e informed that a proposed rule or rule
change is to be effected.

The Cincinnati Police Division manuals of rules
and r'egulations and procedures are extensive com-
nendla of purposes, policies, and procedures de-
s1gned to accomplish what Davis and others enthusi-
astxlcally endorse, i.e;, the limitation of discretion by
police officers.s However, the manuals have been
prepared without the level of citizen input which is

* Administrative Law, p. 499,
*2 Ohio Rev, Code Ann, §§119.01-119.13

i (Page Supp, 1
** Ohio Rev. Code Ann. § 119.03 (Page Supp. 19700 "

upp. 1979).

inci » as amended, art,
87 Cincinnati Administrative Code, ' A Macch 250)

G as amended, art, I, §7, (March 1980),
% Cincinnati Administrative Code,

» 8s amended
. Palice Discretion, p.98. (M‘MCh 1950)

desirable in a domestic Police force.®* In. addition,
the existing rules, regulations, and procedures do not
adequately address the need t:cj' a formal expression
of official limits on the exercise of law enforcement
discretion. - , . . .
The official public commitment to an 1mp9ssxb1e
standard of strict law enforcement couple.cl with the
sbsence of citizen input prior t(_> the establishment of
departmental rules and regulations means tl}at some
pdlice policy which is imposed upon Cmc'nnnau
civilians, has been developed by senior D.xv.ls1on
personnel, most has been created by 1nd;v1flua1
officers on an ad hoc basis and none has begn derived
from direct pre-enactment community opinion. 'I:he
distinction between a military and a domes.tlc police
force thus becomes blurred in Cincinnati as else-
where because of the failure to submit departrnental
policy to prior review and comment by the residents
of Cincinnati, not just “community leaders” on an
occasional basis®® but rather all the residents on a

continuing basis.

Neighborhood advisory committees

Citizen input into the development. of - police
policy including law enforcement priorit.les has also
been encouraged through on-going nexghbc.)r_hood
advisory committees.®® While ‘fblue’ ribbon” cm_zens’
panels consisting of community “leade.rs” appomt'ed
during periods of crisis are often not in touch w1t.h
real concerns of neighborhoods, a continuing ad‘v1-
sory committee which is made up of a crons section
of neighborhood residents can provide assistance to
the police department both in developing appropri-
ate police policy and in helping to resolve conflicts
between civilians and police.®*. - :

# The Cincinnati Administrative Code does not require any gitizc‘;'n input in
nule-making by an administrative agericy. See also, “Rulemaking,” pp. 676
89; Police Function, p. 167. Herman Goldstein points out that the
International Association of Chiefs of Police (IACP) support the concept
of administrative rule-making for police departments, See Free Society, p.

© Cincinnati has from time to time established special task forces and “blue

ribbon” citizen groups to advise the City Council and gne city administra-

tion. What is recommended by criminal justice authorities is a process of

on-going not merely ad hoc comment and review for routine citizen input

into policy determinations and rule development. See e.g., The Report and

Recommendations of the Safety Task Force to the City Manager, May 14,

1979 and The Report of the Mayor's Community Relat{ans }”anel to the

Council of the City of Cincinnati, Yuly 5, 1979, See also Politican's Guide; pp.

88-91; “*Rulemaking,"” pp. 676-89; Police Function, p. 16T

& Conflict or Cooperation, p. 89. :

* Sece.g, Conflict or Cooperation, p. 88-90 Staff One, pp. 70-71,

* The issue of citizen particpation in the development of police depart-
ment policy has been said to be a moral issue: “the powerless should have a
share of power.” Paul W, Whisenand and R, Ferguson, $$ The Managing of
Police Organizations (Englewood Cliffs, N.J.: Prentice-Hall, 1978 (hereafter
cited os Managing, pp. 77-78. See also Conflict. ‘o

# “Team policing” originated in Aberdeen, Scotland in 1948 as a technique

Neighborhood advisory committees permit civil-
ians to have a voice in the development of police
policy and to evaluate the adequacy of police
services being administered in their particular com-
munities. Such committees are not intended to be
passive recipients of imposed police practices, nor
passive groups on which police policy established
elsewhere is merely explained and justified. Rather,
such groups are intended to be active participants in
the development and review of police practices.®

Neighborhood advisory groups. are in integral
part of decentralized team policing.®® These groups
are necessary to provide the police force with
information about community sentiments, to ensure
that the police are responsive to the needs of the
neighborhoods, and to improve communication be-
tween police and civilians.®” It is of course, impera-
tive that police personnel attend the neighborhood
meetings if the advisory groups are to accomplish
their fundamental purpose. Cincinnati consists of 44
neighborhood organizations® which could provic}e
input into the development of police policy in
accord with the team policing program Cincinnati
established in 1972.%® ‘ .

According to the former City Manager of Cincin-
nati, William v. Donaldson, a member of the
Cincinnati Police Division sitends every neighbor-
hood group meeting.” According.to memb'ers of
various neighborhood councils, however, pohce. do
not attend the meetings on a regular basis, particu-
larly of those organizations representing poorer a.nd
minority neighborhoods.” As a result, the thqe

Division does not receive the input of the various

) . . . ity
ing the isolation of the police and increasing commun /
fci’lrrti:?g::i:::xgin law enforcement activities. In 196(? Great Britain-intro
guced “unit beat policing” which also stressed pulzhc:‘pohf:e coopqrtatlor;
Police, p. 154. See also Managing, p. 78; Jesse G Rubin, “Police 1I‘;lenv.: hy :nnd
the Police Role,” in The Police Community, ed§. Jack G;g hsml'l974)
Sharon S. Goldsmith (Pacific Palisades, Calif.: Pahsad&szgub ishers, 3
p. 145; Conflict or Cooperation, pp. 162-64; Staff One, p. 2 3 .
7 Co’nﬂict or Cooperation, p, 89-90; Vialence and t.he Po_Ilce, p. xvil. P
o ‘Michae] E. Maloney, The Social Areas of Cincinnati: Toward an 19%1' )ys
of Social Needs (Cincinnati Human Relations Commission, January , P.
o Cin i iled i -policing program because
incinnati has substantially curtailed its team-poli b :
::f g::::néxtlgcial conslraints. Richard Cnstc_lhm., former Safety D;z;ctor,
Transcript, p. 424; Mryon J, Leistler, Chief ;)f11;91191ce, Transcript, p. 462.
iew in Cinci nati, Ohio, January 25, - .
:: ;{"f,;ﬁer{:r‘zg?ﬁl';zm End Community Coun._cﬂ, testimony t.)efgore ;i:;
CityOCcv‘mcil Task Force, hearing, Cincinnati, O;'no,él une ‘611 }373;2 e&ofyr s
's Community Relations Panels to the Counci ) /
l({f'enc}x“r{zﬁir sCincinnati, Ohio, July 5, 1979 (hgr?a_tfter c!ted as A?t!:_g); x:x !lr’:;r:‘eii)y
p;‘) 1112, 5, 13; But see (Cincinnati Police ll);;;sanFx.e‘::gdUg oy
v i1 1978/1979, dated May 4, 1979, su m1: C
x'&hzt;yggnA{nlteistler, ‘which Tists a total of 76 meetings in 1978 and 54

meetins in 1979 attended by police personnel.
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communities where in fact most confrontations
between police and civilians occur.” In addition, the
neighborhood groups established in Cincinnati are
not even potentially as strong a source of Division
policy as they would be if they were constituted as
neighborhood advisory councils whose sole function
was to advise the Police Division on policy and
procedures as opposed to serving a variety of other
community interests.

Police often fear that a strong citizen’s advisory
board will diminish their authority.” The Cincinnati
police are probably no different in this regard from
their professional brethern employed elsewhere in
the country in comparable departments.” However,
a police force responsive to the needs of the
community it serves, a police force genuinely inte-
grated into that community would be less likely to
provoke resistance and more likely to engender
cooperation than a police force which operates on a
strictly militaristic model imposing externally de-

rived policy and practice through isolated and
apprehensive officers.”

Officer participation in the
community

During 1979, Cincinnati seemed to become a
polarized community.”® Police and more affluent
whites coalesced at one pole while poor and minori-
ty members could be identified at the other. In other
polarized communities, reconciliation leading to
community-wide civilian-police ¢ooperation gener-
ally has occurred where the police were willing to
take affirmative steps to elicit the confidence and
genuine respect of alienated and angered civilians.””
Shows of authoritarian force by police personnel
may in the short run reduce the anxiety of officers
working in hostile or high risk communities but they

72 Duane Holmes, Metropolitan Area Religious Council, Transcript, pp.
189-90; Rev. James W. Jones, Ministerial Coalition, Transcript, p. 192;
Kenneth J. Blackwell, City Council Member and currently Mayot of
Cincinnati, Transcript, p. 69; Mayor’s Panel, p. I-1.

73 Donald F. Cawley, “Managers Can Make a Difference,” in The Future of
Policing, ed, Alvin W. Cohn (Beverly Hills, Calif.: Sage Publications, 1978)
(hereafter cited as “Managers"), p. 42; Conflict or Cooperation, p. 88.
™ See eg, Lt Col. Lawrence E. Whalen, Assistant Police Chief,
Cincinnati Police Division, Inspectional Services Bureau, Hearing Tran-
script, p. 390.

s Bernard L. Garmire, ed., Local Government Police Management (Wash-
ington, D.C.: The Internal City Management Association, 1977), pp. 15, 37;
Staff One, pp. 30, 63; Conflict or Cooperation, p. §4; Peacekeeping, pp. 6-7.

8 Mayor’s Panel, pp. 111-1; Kenneth J. Blackwell, Transcript, pp. 59-60.

77 If police personnel are to be successful in reconciling with alienated
civilians from other sub-cultures and life-styles, they must work at
understanding and then avoiding behavior, including language; offensive to
those civilians, See Donald W. McEvay, The Police and Thier Many Publics
(Metuchens, N.J,: Scarecrow Press, 1976), pp. 68, 73.
1 Conflict or Cooperation, p, 84; Urban G/:etto:’ p. 252; Peacekeeping, p. 29,
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reportedly are not likely to create a police force
genuinely responsive to community concerns nor
trusted by area residents.?®

One way in which police officers have lessened
the “us against them” syndrome elsewhere is to
participate in community activities.” Particularly
where police are residents of the community which
employs them, officers can diminish their adversary
role through involvement in neighborhood organi-
zutions and programs.® In addition, positive civilian-
police contacts help alleviate the cynicism which is
endemic among police officers and seems to be a
national occupational hazard,s!

In Cincinnati, there appears to be minimal current
involvement of police personnel in the on-going
activities of the community other than as invited
speakers at formal meetings.?? Several officers have,
however, participated in special projects such as the
Police Youth Campouts organized under the aus-
pices of the Santa Maria Community Services in the
East Price Hill community.3® According to the Santa
Maria project director, Stephen Lange, these camp-
outs involving police officers, parents, and young-
sters have contributed to greater understanding and
mutual confidence between the police and the young
people who have shared the camping experiences.?

Participation in local events is minimized in
Cincinnati by its currently uncertain residency ordi-

.nance.®® The former Mayor of Cincinnati, Bobbie
Sterne, supported a residency requirement for police
personnel because “people who live in a city have a
stake in that city, so to speak, and therefore are
interested in their work.”®¢ The Chief of Police
Myron J. Leistler, does not support a local residency
requirement because he believes that police will not
be less willing to do their jobs merely because they
™ Mayor Panel, p. 11-13; Kenneth J, Blackwell, Transcript, pp. 59-60,

”. The police cannot operate enectively in a community with widespread
distrust. In such a situation, civilians will not testify in' criminal cases,

victims will not report crimes, and law enforcement suffers generally.

B;ug;z J. Feruss, “The Role of the Police,” The Annals, November 1967, pp.
58, 61-62.

8 Staff One, p. 186; Cysicism, pp. 13, 321.

& Public Appearance Report - April 1979, submitted to the Ohio Advisory
Comnmittee to the U.S, Commission on Civil Rights, June 27, 1979,

¢ Stephen Lange, Project Director, Santa Maria Community Services,
Transcript, pp. 317~18,

84 Ibid.

5 Bobbie Sterne, member of City Council and former Mayor of Cincinnati,
Transcript, p. 37.

#¢ Bobbie Sterne, Transcript, p. 36; The National Advisory Commission on
Criminal Justice Standards and Goals also supports a local residency
requirement for police personnel. Disorders and Terrorism: Report of the
Task Force on Disorders and Terrorism (Washington, D,C.: Gov, Printing
Office, 1976) (hereafter Disorder), p. 125.
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. i the community and do not “have a
doknoitnli\}/; ::t)tl you are serving.”® Vflhethef or not
Stai'e ersonnel living within the city whlcl_x em-
s tﬁem would or would not do a better job of
plofz:cing the law or maintaining soqial order, those
et::rsormel living outside the city .llmltS cannot l_)e. as
b Iy involved in local affairs as t'hose living
z\l:z:ittll‘l,;lythe limits. For example, nonfefn,dent pohc_:e
cannot participate in local PTA ac‘t1v1t1es“.1,( vottta_ 1:
local elections, involve .themselves in block par l?t ,
or work with others on 1:151;es (;f ieneral community

ighbors and families,

cog;e;n:oa:t?:ifgel::y over a local residency requirc?-
ment for police and otper' pub.lis emplo'y.ees ;:
certainly not unique to Cincinnati.®® In a}ddltlo‘Jn, :
cities have expanded to ir}clude surrou.ndl'ng Sl(li urbs
within a single urban unit of economic inter epeir;:
dence, arguments against a strict residency reqtu.ct
ment have increased. To t%ua. extent that ; ; ri :
residency requircment dirm.mshes the. we d SJctu-
mented isolation and alienatlofx of police an “;1 e
grates them into the community, however, such a
requirement may be valid.

- . d
Reviewing Police Conduct an
Resolving Civilian-Police
Disputes

rnal investigation units
m:’?)lice are public ?ervants who are thus accoun:;
able to the public for their professxonal' cpndtéct.
According to the American Bar Association Stan-
dards for Criminal Justice:

. . C s the
ince a principal function of police s ¢t
Safeguardirr)lg ofpdemocratic processes, if pOl'lce-
fail to conform their conduct to the requu;_e
ments of law, they subvert the democrz} ic
process and frustrate the aphlevemqnt ) 0?1
principal police function. It 18 for this regs;n
that high priority must be given for ensxl;l t%)

that the police are made fully accountable

% Transcript, p. 447

" aicagop}lm‘; engaged in considerable controversy and cx:c(t;t]!l::glvev%all
proceedings over the requirement that fire 5m_d police pmmt"l‘ievc within the
all other city employees in the classified civil service) m\;s 'S Municipal
city timits. The regulation is currently being strictly enforced.

Code of the City of Chicago, ch. 25, §25-30(1979)-

W Police Function, p. 124. . . s
* Ibid,, p. 9. See lzrlsa, G. Douglas Gourley, "IgCE‘Sl“"ViC I:ﬁrb:iﬁ; d lt?)
Effective Police Organization and Management, voliv, ch, xxiv, su ration of
the President’s Commission on Law Enforcement and A:jmmx:sdelcgntcd
Tustice, 1967, p. 1242 for a discussion of the balance be :lvezcountability
power and authority on the one hand and rcspons.i'bllity ﬂnTh" o ice have
on the other; “Authority, Power, and Influence,” p. 61. The p!

their police administrator and to the public for
their actions.*

»

Internal affairs or investigation units were created
to permit police departments to review tl_le practiges
of police personnel to ensure compliance with
applicable laws and standards of performance.®* One
of their most significant functions is to accept
complaints of police misconduct from civilians, to
investigate those complaints with vigor, and whfan
appropriate, to make recommendations to the c.hle.f
administrative officer of the department for dle:%-
plinary action.® Stressing the ultimate accountabili-
ty of the chief administrative officer foF the cond_uct
of all police agency employees, thc? National Adviso-
ry Commission on Criminal Justice Standards an.d
Goals has emphasized the importancie .of. public
participation to an effective internal dlsr:nphne sys-
tem.?> Othces have stated that it is the failure of th'e
chief administrative police ofﬁc'er to ac.cept this
responsibility for the conduct of his subgrdmates a_nd
his failure to control abuses of autl_lonty by police

personnel that has led to commum?y pressure for
external control through civilian review boards and
other outside agencies. That is, the gonﬁdenced?f
the public in its police depa.rtm_ent is re?or'tel. y
diminished to the extent effectlYe internal dlS(‘:lp mi
for police misconduct 11331 n;)st jmposed and is 1O

nicated to the public. .

cogég:use an internal investigatic?n .unit 1s.comppsc:td
of police whose responsibili?y it is to mvefitf:ve;
fellow officers, personnel assgnec% to th.e uni ©

an onerous job. Internal investigation unit persglnr:n .

have been found to suffer servere morale prod ctahat

over time.?® As a result, it has begn suggest'e -
officers be rotated out of the up(;t ;:'oege :lgg oy
to two years to avol s Wi
glr:gilig bias and cynicism which make objectivity
H H H 97 )
Vlr(t)u:él(})’t} Itxllll;o\ilsaiglse{n which an internal investigation
unit can be utilized as 2 preventive as opposed tlo af
“ ive role ©
ol:ten b?en chastised t'o'f ;:iltxg't; ;?:ne::gil ;;::sio‘:xo:f:z?wczuses. tm.d
dissen i : de$?clrea:gé “The Police in Protest,” in Power and Autﬂlxor;z (‘;':1
Prevcr:tlon :;fnep:: eds."l‘erry R. Armstrong and Kenneth M. Cinn
{'Sa;;:tfgnf{:;;, 1l.: Charles C. Thomas, 1976), p. 178

» Staff One, p. 173,

2 1aging, p. 77 )
3 ﬁ?;ce.gpp. 471, 480; Police Function, 164.

s Police Function, p. 164; Free Society, p- 175
s Police, p. 417; Police Function, p. 11.

¢ Staff One, p. 174.
w1 Jbid,; Police, Standard 19.3 p. 480.
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punitive agency is through its regular monitoring of
the conduct of all departmental police personnel.®
A complaint card on each officer is maintained
which lists all complaints lodged against the officer
and whether the complaint was ultimately held to be
unfounded, exonerated, or sustained.®® If a pattern of
misconduct develops, the officer’s captain is in-
formed.»*® In turn, the captain engages in a counsel-
ing program with the officer in an effort to assist
such officer alter his or her own behavior before
punitive action is necessary. In one community, Los
Angeles, California, such a monitoring and counsel-
ing program was effective in reducing complaints by
fifty-eight percent.?®* The Internal Investigation
Section of the Cincinnati Police Division does
maintain a separate file on complaints and shots fired
by individual officers but does not recommend or
require preventive counseling for officers whose
history suggests increasing emotional and behavioral
problems associated, for example, with stress.10?
Information about police misconduct comes not
only from complaints filed by aggrieved civilians but
also from fellow officers. However, the number of
complaints filed against police by fellow officers is
miniscule. In New York, for example, police officers
are officially required to inform on each other if they
witness a fellow officer violate a law or departmen-
tal regulation.*3 The rule is known informally as the
“rat rule” and, according to Arthur Neiderhoffer,
criminal justice expert and former police officer, no

one with “self respect” follows it. The failure of

fellow officers to complain about each other’s
conduct** and the frequent situation in which only a
police officer and a civilian are involved in a
confrontation without witnesses often makes it
difficult for the civilian to prevail where he or she

* Many police departments are moving toward maintaining in-house
mental health specialists. See Stanley L. Brodsky, Psychologists in the

Criminal Justice System (Chicago: University of Hlinois Press, 1972), pp.
104-105. Cincinnati is trying to dev

elop such a program. Myron J. Leistler,

Transcript, pp, 473-74,

-*  Staff One, p. 177. In addition, charges placed against civilians for
disorderly conduct, resisting arrest, and assault on an officer should be
monitored as measures of violent confrontations potentially caused by
officer misconduct. Cincinnati does not presently monitor such charges,. Lt.
Colonel Lawrence E. Whalen, Assistant Chief of Police, Inspectional
Services Bureau, Cincinnati Police Divison, Transcript, p. 386.

100 Staff One, p. 177.

01 Thid, ’

2 Colonel Lawrence E. Whalen,
1980,

103 Cynicism, p. 301.

104 Thid.

105 Free Society, p. 165,

196 Staff One, p. 175.

7 Ibid.,, p. 176; Through a series of cases, the Supreme Court has

established the principle that, inter alia, a police officer may be required to

, interview in Cincinnati, Ohio, Jan. 25,
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alleges police misconduct, Without corroboration,
the civilian’s burden to preponderate is virtually
impossible to carry. In such cases, it has been
suggested that the polygraph be used.’*¢ That is, in a
low visivility one-on-one situation, the complainant
would take a polygraph test. If the results of the
polygraph test supported the complaint’s allegations
then the officer would also be required to take a
polygraph and would be subject to disciplinary
proceedings for refusal. To protect the officer from
criminal consequences, and to preserve his consitu-
tional privilege against self-incrimination, the results
of the polygraph would be strictly limited to internal
administrative proceedings.’” The use of the poly-
graph may have merit at least in situations where the
complainant cannot otherwise corroborate his ac-
count since complainants are ordinarily required to
produce some evidentiary support for their allega-
tions.?** However, if a civilian’s successful perfor-
mance on a polygraph were to become a threshhold
requirement for an internal investigation unit to
investigate the facts, it could become a shortcut for a
lazy unit, a perversion of the responsibility of the
internal investigation unit to thoroughly, impartially,
and promptly investigate all complaints from the
public. 108
As discusse’ above, the Cincinnati Police Divi-
sion has maintained an Internal Investigation Section
since 1970.1° The procedures for handling civilian
complaints are codified in departmental regulations.
The range of dispositions recommended by the
National Advisory Commission on Criminal Justice
Standards and Goals***—sustained, not sustained,
exonerated, or unfounded—are utilized by the Unit.
But the problem with low visibility, e.g., one-on-one
civilian-police confrontations and disputes is not
answer questions in an administrative proceeding
and narrowly related to the performance of his
concern his alleged criminal conduct ag long as the
immunity by the prosecuting authority so that neith
nor the fruits of that testimony is used in a subsequent criminal proceeding.

Gardner v. Broderick, 392 U.S, 273, 278 (1968). See also Spevack v. Klein
385 U.S, 511 (1967); Garrity v. New Jersey, 385 U.S, 493, 500 (1967);
Slochower v. Board of Education, 350 U.S, 551, 554 (1956).

195 In 1978, for example, 57 per cent of the citizen complaints filed with the
Cincinnati Internal Investigation Section were dismissed for lack of
evidence to support the complainant's allegations. See discussion, this
chapter. For a general discussion of the jssue of corroboration see 4
JONES, EVIDENCE §29:7, pp. 305-306 (6th ed. 1972); WIGMORE,
EVIDENCE §§ 2056-2073, Pp. 2054-2073 (3rd ed. 1940), See dlso 5 U.S.C.
§556(d) of the Federal Administrative Procedure Act which requires that
allegations be supported by “reliable, probative and substantial evidence”
before sanctions may be imposed.

1 Lt. Colonial Lawrence E. Whalen
1o Ibid,; p. 370,

"1 Pollce, Standard 19.5 p, 487,

specifically, directly,
offical duties” which
officer is granted use
er the testimony itself

» Transcript, p, 371,
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cedures. The category of “not
solve‘d l:ly”t?s:‘eef:;ple, is imposed where “in:c)ufﬁ-
s\‘xstame i’dence exists to indicate clearly the inno-
et e\; the guilt of the accused.”®*? The use of the
o o“clearly indicate” by the Inspectlonal. S.er-
pmseB reau (of which the Internal Investiation
o lils a part)“a establishes an evidentiary stan-
Secctll(:/lhich the complainant must meet m order to
. il. Without witnesses or other ¢v1denc_e to
D e his or her allegations, it is highly unlikely
:Ilistp an individual complainant can meet the “clearly
indicate” standard. E
md\l\(l:lal;fe this evidentiary Problfam is by no xlneax:)s;
unique to Cincinnati, Ci.ncmnatl has appan;:\t y 21,.
established any mechanism for resolving t'etsprF >
lem nor even considerec} .that a problem exis lmms
example, in 1978, civilians filed 69 comp ants
against police personnel alleging excessive tus >
force.t¢ Of that number, 39 or .57 .percent'w re
determined by the Internal Investigation Sec t.;_ox'x t
be “not sustained,” i.e., not supportt.zd by. su 1c1ene
evidence to “clearly indicate” the gu1'lt or 1nn.ocenct:.-
of the officer.»*® Assunxing the most vigorous m:esi:s
gation by the Section and a total dedxcam})‘n :om.
responsibilities, turning away over half t.de com
plainants solely because of msufﬁcxer.xt evi c;; .
unlikely to increase public confidence In the efficacy
internal corrective process. . .
Of;rtllglli? trust and respect for a police .fc')rce 1csl
reportedly contingent on pul?lic accountability ;{n :
internal discipline.1® According to the former .:1
yor of Cincinnati, Bobbie Steme,‘_" the community
does not have confidence in the mtemz'xl in.vestéga-
tive process because the Internal Investigation neﬁ;
tion lacks objectivity. Kenneth J. Blackwec,-t
currently Mayor of Cincinnati, member of thecol y
Council, and Vice Chairperson of the Safety T
mittee, pointed out in 1979 that the Internal Investi-

w Lt. Colonel Lawrence E, Whalen, Transcript, p. 375.

1 Tbid,, pp. 369-370.

™ Tbid, p. 391, - "
m ﬁ:ﬁ' l’lngaddition, 25 complaints were “?W“f,““ 'morc:r:f‘;auil::‘:s’
and orly 2 (less than 3 percent) were “sustained,” L2, | :i o rgponc aly
allegations were valid and supportable. Th'c Police D“Mh e cupablity
attempts to counsel officers accused of misconduct “whe: P would
cannot be establishied but it is felt that the involved officer or offi i
benefit from constructive critique of their actions throl;%h an “a

tive insight” process. Lt. Col, Lawrence E. Whalen, p. 376.

" Mayor's Panel, p. IVE-1.

" Transcript, p. 16. )

U Ihi , X 81. N

w i‘t:::: ‘:);;’) 8.&‘2—43. Recently, a single black officer wa:v ?.l;grl;mi;(:cziteh;
Internal Investigation Scction.al6t. Colonel Larencce E. ¥ )
l‘I"’C".;‘gLn?L:; %}::::;:nﬁ. %’sérlrigs, “The Role of the Police,” The Annsls

gation Section had always been composed only of
white police personnel while most complaints of
abuse come from black citizens. Wendell
Young,President of the Sentinels Police Associ'ation.,
composed of black police officers in Cinclnna}tl,
believes that the traditional absence of black pol}ce
personnel from the Internal Investigation Section
“reinforces the concept among black pecple that the
entire criminal justice system cares nothing and
knows nothing about black people, and that we are
only processed as cattle in a packing plan vyhen we
come into that system.”*? .

Civilian review boards
Civilian review boards have often been prqposed
as alternatives or supplements to inte.mal review of
police practices.!? At least in the Um.ted Staltes, th.e
history of these boards has been dismal.® Their
failure has been attributed to a number of reasons.
First, the chief administrative police ofﬁ.cer cz.mnot
abdicate to any person or agency his ultlmat.e
authority and accountability for the cond?ct of l;:s
subordinates.’?* Secondly, neither the public nor t e;
police has supported such boards beyond the level o
d recommendation.}** _
de‘;ztfng;’ for example, then Mayor J ohn Lmd:c)ey of
New York City fulfilled a campaign promise to
establish a seven-person civilian review bf)a.rlfi colr::
sisting of three police officers and .foyr civi 1anz. .
The Patrolmen’s Benevolent Association suc(c;eethen
in placing the issue on a referenduml' eLn u c:.) :
campaigned vigorously against tl.le es.tab : m;eets”
the board emphasizing that “crime m_t eds‘25 ol
would increase if the board was es.tabhshe . The
Association was successful in defeating the prf): osed
civilian review board by a two-to-one margi

i f law
been pointed out .that the MISQY\{?! of
A 1967r'sgx11,r.lcslst;y1:n}i‘::ﬁtics i:o an intemn}xonal problem.baI:a;Lotr:}
enforcemﬂ}'tpe 80. “Any patrol force and particularly any "t“ o
o that. fp} ;nnrkedly in its makeup from the community (?ipsome
fofce e dioap d in gaining the confidence and cooper;uon f some
s bet:m:g 1:!:3 p:ommunity. And this is true no matter how g
segments.
ining." Disorders, p. 12'5._ .
g{u;:;‘gn H. Culver, “Policing the Police.1975) Y
Police Sci, and Adm., vol. 3, no. 2 (June
254,

' , p. 164,
l:: f’ozc:l g 44% gﬁ:?f:ggl& The Police and the Community (Beverly
13 Police, p. 414

i and the
Hills, Calif.: Glencoe Press, 1973) (hereafter cited as Police
\ Al
jy), p. 351 . ;
S? ’:"z::‘hgh;, Powe; and;lnﬂ;:elx:‘ccb h‘;;. ljsl.st
+ Nicholas Alex, Blac .
E:l:\l\)lld‘!;)rk: Meredith, 1969) (hereafter cited as

and Perspectives,” inJ.
PmblemslMJS; Urban Ghetto, p.

liceman
udy of the Negro Poi
Black in Blue), p. 209.
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defending “the occupational autonomy of the police
against all interference.”??® Similarly, an undated
editorial prepared by the National Federation of
Police entitled “Police Review Boards” claimed that
civilian review boards “ excude the obnoxious
odor of communism.”*? The Federation cited as its
authority the “Communist handbook” which says
“police are the enemies of communism.”2#
Minority groups which have often been the
targets of abusive police practices have actively
supported civilian review boards.’*® The extreme
hostility of police to such boards has increased the
mistrust of minorities in the police.**® During the
attempt to establish a civilian review board in New
York, for example, the black community reviewed
the board as a means of defending itself against
police brutality.?3! It is of interest to note that during
the New York controversy, the Black Guardians,
the association of black police officers, rejected the
position of the Patrolmen’s Benevolent Associa-
tion.132 The conduct of the Black Guardians report-
edly indicated their solidarity with the black com-
munity but it also suggested to non-black police
personnel that they were an organized and disloyal
group within the police department.13
Cincinnati has never established a citizens’ review
board as such. However, the Cincinnati Human
Relations Commission established by the City Coun-
cil has attempted to fulfill some of the functions of
such a board.!** The response of the city-administra-
tion to the attempts of the Commission to review
police practices upon complaint of civilians often
has been unfavorable. According to Arthur Slater,
former staff representative of the Cincinnati Human
Relations Commission, the former City Manager,
William V. Donaldson, blamed the Commission ‘for
the breakdown in police-community relations in the
city.,”135 In' addition, the Police Division and the
Safety Director have been critical of investigations
conducted by the Commission and reportedly have
been unwilling to cooperate with staff.’3¢ On the
other hand, the head of the Internal Investigation
Section, Lawrence E. Whalen, has stated that many

126 Black in Blue, p. 208,

137 “Authority, Power, and Influence,” pp. 169-70.
128 Ibid.

12 Black in Blue, p, 208.

130 “Authority, Power and Influence,” p. 170.

133 Black in Blue, p. 208. '

132 Thid., p. 209,

133 Tbid,

13¢ Arthur Slater, Transcript, p. 335.

135 Ibid,, p. 344,

138 Myron J. Leistler, Transcript, p. 455; Lt Colonel Lawrence E. Whalen,
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civilians are afraid to bring their complaints of

police abuse to the police division directly but prefer

instead to initiate complaints through the Human
Relations Commission.!*”

Since the Human Relations Commission does not
have the authority to interview police personnel
against whom complaints of abuse have been filed
by civilians nor to review internal division files,? its
ability to investigate complaints adequately is se-
verely limited. While the City Council has recently
limited the funds allocated to the Commission,?®
others, including Marion A. Spencer representing
the Committee of 50 (a broad based community
group representing black citizens of Cincinnati
headed by former Mayor Theodore Berry), has
advocated expanding the powers of the Commis-
sion.14°

Tecumseh X. Graham, former member of City
Council and Chairman of the Safety Committee, has
advocated the establishment of a citizens review
board for the police division.#* Graham has recom-
mended that such a board be composed of five
members appointed by the Mayor with the consent
of Council. The board would have the power to
review all policies and practices of the police
division and recommend changes to Council. In
addition, the board would review complaints against
the department and recommend techniques for
improving police-community relations. Finally, the
board would not have the direct power to discipline
police officers but instead would transmit its findings
to the police chief for action. Young, President of
the Sentinels Police Association, also supports a
civilian review board with the “confidence and the
power to honestly and openly investigate police
problems in this city.”**? In addition, the Mayor’s
Community Relations Panel has recommended a
“citizens complaints committee” to which a civilian

who is dissatisfied with the final determination of the
Internal Investigation Section may appeal.14*

At the present time, Cincinnati does not plan to
establish a citizens review board as such or strength-
en the powers of the Human Relations Commission
interview in Cincinnati, Ohio, Jan. 26, 1979 (hereafter cited as Whalen
Interview); Donald Mooney, Chairman, Cincinnati Human Rleations
Commission, Transcript, p. 737.

137 Whalen Interview.

138 Arthur Slater, Transcript, p. 337.

13# Donald Mooney, Transcript, pp. 736-37.
140 Transcript, p. 91,

1t Ibid,, pp. 46-47.

12 Ibid., p. 547.
13 Mayor's Panel, IVE-2,

< vest .vilian complaints of police abuse.
i |nvestlgzi;¢=\,§;11;16cted gfﬁcials,’“ the Mayor’s
Howeverit Relations Panel,*¢® the president of the
Comlzn uc]:lige officers’ association,**® and rf:presenta-
bllac l:‘a number of community organizations along
tl“/esother civilians**? publicly concluded in 1.9?9
w“?aosigniﬁcant proportion of the Cincinnat.i .cml-
Eha opulation had lost confidence in the abxht.y of
]tallxne plntemal Investigation Sectiqn to investigate
properly allegations of police .mx.sconshgtt. glo 5:-
sponse to these problems, the Cincinnati C1 );T .
cIi)l authorized the establishment of an 1delce oit
Municipal Investigations. When operatlona., de \11:“’
will be composed of mdepenc.lent, tre.nne o
enforcement investigators a.nd will look mtofmaihé
complaints against the police."® The. planhio; e
new unit has the approval of the Police C ef at; '
the Safety Director, both of whom ha}/e‘ lnt?vi
opposed all other forms 9f extema}‘:idmlmstra
review of alleged police misconduct.

review panels o
PeHez:;lsrToch, a cFr,iminologist who has worked with
the Oakland Police Department- to develop a p_ro;
gram to curb violence by pohc‘e officers :agalgs
civilians,!s* believes it is imperative for ?ollce e}
partments to control internally the excessive us: 135
physical force by police personnel. I.n support 0 s
position, Toch has cited a numoer of relas )
including 1) officers possess extensive le_glz: tﬁnir
physical powers to use force .to accomph§ ;1 ‘
goals, 2) “free lance” police Yxolence polarl.zes
community and destroys public conﬁdenf:e in glc::v-
ernment, and 3) the low visibility of pplwe-cxyx ian
confrontations makes it difficult to subject police to
external review and control.’®t His efforts and the
willingness of the Oakland Police l.)epaftmént.tt((;
accept, first, that there was a serious if limi ed
problem with police brutality in the department anb,
second, that the problem should and gould e
remedied have reportedly been successful in reduc-
W Bobbie Sterne, Transcript, p. 16; Tecumseh X. Graham, Transcript, pp-
St
3'5x?‘Bﬂ&lﬁ"ﬁ"i";;fé"'&i?ﬁ??fér‘s’;\‘%éﬁﬁi?é‘é‘.‘lr’f;xﬁ&?f . 213 Mayor's
e i h Crawford, Internal
i eon inaau, P Do, mervew in Crelnay
Ohio, Jan, 25, 1980.

0 Jhid,

0 Professor Toch has been affiliated with the $tn}cnll.[ni\;'§:r:ity of New
Yorkat Albany for many years as a professor of criminal Justice:

ing the incidence of violence by police against
civilians in that city.?s?

In addition to working with individual officers
with a history of violence, Toch implemented a peer
review panel to assess the reasonableness of officers’
conduct.’s® The panel consisted entirely of fellow
police officers. Individual officers were referrefl to
the panel either by their superiors or on the basis of
having been involved in a predetermined number of
violent incidents. The purpose of the panel was to
help the officers understand and alter the . ’-f(‘r}duct
through peer pressure thus avoiding the dxsc,’p.lmary
sanctions which would inevitably follow if the~
misconduct were not stopped.’*

Toch recommended that members rotate on a
regular basis and that the panel include officers who
had appeared before it earlier and sub.se'q.uently;
eliminated their violent interactions with civilians.!®
By including on the panel police w.ho had formerly
committed violent acts against civilians but who }.1ad
successfully changed their attitudes and behavior,
troubled officers now in need of cour'xsel were al:lsi
to identify with and benefit from their sucfcesses.
As with certain programs for alcoholics, drug
addicted persons, compulsive gamblers, and others

who lack control over particular aspects of their
behavior, utilizing individual ofﬁcer.s who had suc-
cessfully developed appropriate attitudes and cg?-
trols to assist others alter their conduct report; lly
diminished those moralistic and adversary qua ities

ich mili i itive change.”
which militate against postt ‘
The peer review panel implemented in Oakland

ti

California has reportedly reduced signiﬁcar‘xtly thf1
number of violent incidents between pol_lcehan
civilians.!s¢ Other cities including Kansas City have

also implemented such a pan

elise As vehicles to

. et
influence deviant and abusive police ofﬁce:r’s’:mwnhr
out violating taboos of in-group loyalty,*® P€€

review panels have apparently been successful.

w1 Peacekeeping, p. 6.
12 1bid,, p. 40.

1s Ibid., pp. 38-39
¢ Ibid., p. 39

158 Ibid.

ue Ibid., p. 40.

17 bid., pp. 3940,
s Ibid,

19 Ibid,

1o Ibid., p. 40.
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Ombudsman

An ombudsman is a governmental officer of high
rank generally appointed by and responsible to the
legislative branch of government who is empowered
to evaluate the merits of citizens complaints about
official conduct and publicly recommend action to
correct misconduct or inefficiency.!¢! The concept
of “ombudsman” goes back into the mists of Europe-
an history.’*? The first office of ombudsman was
officially established by the King of Sweden in
1793.1%2 Subsequently, the position became part of
Sweden’s democratic constitution of 1809,16¢

A number of countries now have ombudsmen
each of which has somewhat different powers-and
procedures.’®s For example, only the Swedish om-
budsman has the power to institute disciplinary
proceedings against officials.*®® The French Media-
tur (ombudsman) may receive complaints only after
administrative remedies have been exhausted and
only from a Deputy or Senator.!®” The British
Parliamentary Commission for Administration (om-
budsman) may not investigate police matters.¢s
Thus, each country has developed the concept of
ombudsman in its own way but all share the same

purpose which is to provide a competent official
body external to executive agencies to review citizen
complaints conderning the performance of those
agencies to ensure compliance with applicable law,
regulation, and standards of conduct, 16
The American Bar Association in 1969 adopted
the recommendations of its Section on Administra-
tive Law that state and local governments consider
establishing ombudsmen “authorized to inquire into
administrative action and to make public criti-
cism.”*7 Other authorities have also recommended
establishing ombudsmen to review official conduct,
including police practices, upon complaint of citiz--
ens.’™ These writers generally emphasize that the
ombudsman to be effective must be independent of
the executive branch, impartial, an expert in govern-
ment, universally accessible to citizens, and posess-
mmunlty, p. 349; American Bar Association, Selection

of Administrative Law Recommendation 1 and Report 1 of the Section of
Administrative Law on the Establishmens of an Ombudsman (1969) (hereafter
cited as Report 1), p. 250,

'4* Stanley V, Anderson, Ombudsman Papers: American Experience and
Proposals (Berkeley Calif,: Institute of Government Studies, 1969) (hereaf-
ter cited as Ombudsman Papers), p. 2.

!9 Frank Stacey, Ombudsmen Compared (Oxford, G.B.; Clarendon Press,

1978) (hereafter.cited as Ombudsmen Compared), p. 1.

' Ombudsman Papers, p, 2.

s E.g., France, Great Britain, Sweden, Ombudsmen Compared, pp. 95,

122, 2. In addition, eight of the ten Canadian Provinces maintain an

ombudsman. Ombudsman Papers, p, 51,

' Ombudsmen Compared, p. 4.
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ing powers only to recommend corrective action
and publicize its findings. Only when these condi-
tions are met is it felt that the ombudsman can
adequately perform its functions to resolve griev-
ances, improve the performance of public officials,
and aid elected representatives to oversee the con.
duct of executive agencies.!?

The office of ombudsman serves an appellate
function.?”s That is, citizens may appeal improper
decisions of administrative agencies, including their
failure to act to that office. The office is most useful
when it exists to review the actions of all public
agencies, not merely one agency such as the police
department which is thereby singled out for unusual
scrutiny and criticism.'™ To the extent that all public
agencies are self-protective, external review of
practices and procedures is considered necessary to
control misconduct.!”s A police department is mere-
ly one executive agency which needs external
oversight to ensure high standards of conduct to
which its personnel as public servants entrusted with
law enforcement power and responsibility must
conform.

Some experts have considered the office of om-
budsman to be preferable to a civilian review board
as an agency of external review. First, civilian
review boards traditionally have generated such
controversy that they have been effectively immobi-
lized.*”® In addition, civilian review boards tend to
reinforce controversy between the poor and public
authority and increase polarization of the two

interests."”” In addition, the problems brought to the
civilian review boards require upper level adminis-
trative action and such boards unlike ombudsmen do
not have enough political power to secure necessary
‘reform.’” As a result, civilian review boards may
placate complainants but have failed to obtain
needed change in policy and procedure while the

recommendations of ombudsmen ten,

d to carry great
weight.17

7 Ibid,, pp. 95, 102,

e Ibid., p. 126.

Ombudsman Papers, p, 3; Report 1, pp, 250-51,
1% Report 1, p. 250.

" See c.g., Free Society, p. 178; Urban Ghetto, PP. 254~255; Ombudsman
Papers, pp. 1-3,

"2 Ombudsman Papers, p, 3,

173 Police and the Community, pp. 349, 375; Free Society, p. 178,
174 Free Society, p. 178; Urban Ghetto, p. 255,
" Urban Ghetto, p. 255.

3

Police and the Community, p. 351,
177 Ibid,, p. 352,
178 Ibid,

Police and the Community, pp. 351-52,

By 1976, four States in the United States1 hlfd
established statewide offices of on}budsman: Alas ;,

ii. Towa, and Nebraska.*®® Minnesota has estfa »
I-{aws“' n ombudsman throughout the executive
e h :o handle complaints from prison inmates.®!
br?c than Minnesota with its limited office, f:ach
gt;t?has empowered its ombudsman to inves:ﬁate
any department, agency, or ofﬁcier whl_ch has elg-

dly failed to perform its official flutles properly.
;Ione of the State ombudsmen is mandated ;o
institute enforcement proceedings but rath?:;2 InTl;f;
refer to other authorities f9r enforcemen;. he
State officers routinely receive anywhere rc;ntxh
to 2,000 complaints a year.}#? Alrrfost h?lf od hose
complaints which have be;:‘n fully investigated have
be justified.?

beeBILtf't?;;gfi tlglewj York insti.tuted an ombudsfman
project in the 1960’s which differed sginewhat fffo;n
the traditional ombudsman apprf)ach. : The B: a ac;
group decided that where police x{u.scox’lduc. :vof
alleged, it would present only the citizen’s pomli f
view to police administrators bec_ause the glo ct:
officer’s account was already readily accessible 3
officials within the department.".“‘ T he group fm{n
that almost always where the civilian was allegl'x;{g1
physical mistreatment, he had been charisdogln
disorderly conduct or placed un.de.r arrest. ’f fh ,
the police had agreed to drop criminal charges i . aei
civilian took no actior in regard to th.e physic
mistreatment. Review of civilian complam.ts by .the
Buffalo project did not supplant :mternal myestlgai
tion nor was it intended as a criticism 9f the mte‘rna;l
investigation unit.’#® Rather, the pr'o_pect provide
civilians with an external administrative body where
they could bring their complaints conﬁd.ent of a
sympathetic audience. When those 'complamts w;re
subsequently brought to the attermor.l of the po.xce
department, they were reported'ly. falrly a?g objec-
tively handled by the police administration.

" Kent M, Weeks, On orld: A Comparative Chart
e Tons o of Catoratn, 1978) . 156162

™ Minn, Stat, §§241.41-241.45 (1978).

"t Ombudsmen Around the World, pp. 156-62.

i

™ Report 1, pp. 20710,

® Tbid, p, 209,

 Thid., p, 210,

i Corrections did

» Ho‘\'vcver, the Director of the Ohio Department of e\?i:i'c S

s The e e gl ony 1 (he Dieic. e

iti i isory Committee o
position was abolished early in 1975, Ohio State Adv itiee
the U.S, Commission on Civil Rights, Protecting Inmate Rights: Frison

Neither Ohio nor Cincinnati has established an
office of ombudsman.!®® The Cincinnati Police
Chief, Myron J. Leistler, has traditionally opposed
all forms of external review of police misconduct
because he believes the Internal Investigation Sec-
tion has earned the trust of the public in the
complaint process and believes in the ability.of }:h'e
Section to investigate complaints with the objectivi-
ty essential to a competent review process.’®* While
recognizing the importance of a judicial appellate
procedure,®* Chief Leistler apparently has not
considered an administrative appellate procedure,
whereby a civilian who is dissatisfied w.ith the
conduct of police officers and with the mtern:al:
investigation of his or her complaint may obtain
review, to be necessary or desirable. The Qfﬁce ?f
Municipal Investigations, recently es.tabhshed in
Cincinnati, however, has received Leistler’s apro-
val.®® That unit would not serve an appfallate role
for civilian complaints and would ir}vestlgate only
major complaints against the police.’** At thg
present time, this proposed unit has not progresse

lanning stage.'®® -

bei/?ir::i::f ilalonei,l“gExecutive Director of the

Urban Applachian Council, Wendel.l Young,“" Pres-

ident of the Sentinels Police Association and ot}%ers

have proposed that some system of’exten}al rev1eV\i
of police practices and procedurfas, 1nf:1ud1ng grclac:,

dures for complaint investigation, 15 es§en'c1a1 0

overcome the bias inherent in the pohc: aggz

policing themselves and for purposes O puuch

accountability. The office of or.nbudsman is onets o

form of external review which leaves. mt;i.c. e

internal investigatory process o.f the police nlns;ion

while serving an appellate function upon compie

of the internal process.

: inting Office,
Reform or Prison Replacement (Washington, D.C.: Gov. Printing

: is i i te that

ﬁfbm”y 137?.).:-:&19::95 Transcript, pp- 454:-55. Itis mtg:;s;lni ;; ;ﬁ;w at

e l. Investigation Section investigated 349 m'lfler omplaints
e mtﬁ;‘ l‘in 1977, and 249 in 1978, Myron J. Lelsree 'thut ot
g 72,innali Ohio, J’nn, 25, 1979. However, 'c:xgenrse ;Es Al it
. . i igati it inc 3
i i 1 investigation un ber of
conf;}:in:t: f':;‘cdu:lsgl;rcx::ases at least in the short run. See e.g. Police a
com]
the Community, P 359, i 454 o
e f: ’ ago’ki‘:glci.i'ﬁg;if gl’\,\,;;lalgn?interview in Cincinnati, Ohio, Jan.
193 Y o)

25, 1980

i Ibid.

15 Captain Joseph Crawfof )
18 Transcript, pp. 131, 135-36.
17 Transcript, p. 547

rd, telephone interview, Dec. 3, 1979.
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Arbitration

Arbitration and mediation as techniques of con-
flict resolution between police personnel and civil-
ians have received very little attention in the United
States.’®® Although arbitration and mediation have
been used successfully in resolving a variety of
problems including landlord-tenant disputes, minor
criminal matters between defendants and victims,
labor disputes, and grievances in correctional facili-
ties between residents and staff, these well-estab-
lished tools have not been utilized by communities in
police-civilian disputes.t®® There is no reason, how-
ever, why these tools could not be used to settle
grievances against police personnel.

Mediation and arbitration both utilize neutral
third parties to assist in resolving disputes between
persons who have attempted and failed to resolve
those disputes themselves.?*® Mediation and arbitra-
tion techniques differ in several ways. First, media-
tion involves the netrual third party acting as liaison
between the disputants to assist each develop a new

perspective about their own and the other party’s
position and goals.?* The mediator is a harmonizer,
an individual who helps disputants recognize their
own basic interests and reconcile them with the
basic interests of the opposing party.

Arbitration involves a hearing, with formal pre-
sentation of evidence, before an arbitrator who
weighs that evidence, makes formal findings of fact,
and determines the outcome of the dispute.202 If
binding arbitration is utilized, the determination of
the arbitrator is binding on the parties.2*® If volun-
tary arbitration is involved, then the arbitrator’s
determination acts as a persuasive recommendation
only.2%¢ Both voluntary and binding arbitration are
used to resolve disputes arising in a variety of
contracts throughout the country.20s

Mediation or arbitration of individual civilian-
police disputes could be utilized in Cincinnati. Such
mmresident, American Arbitration Association, tele-
phone interview Nov. 9, 1979 (hereafter cited as Coulson Interview).

19¢ Charles Bridge, Regional Director, Chicago, Illinois, American Arbir-

tation Association, interview in Chicago, Illinois, Oct. 29, 1979) (hereafter
cited as Bridge Interview).

200 Ibid,

201 Ibid.

202 Ibid.; American Arbitration Association, *Commercial Arbitration
Rules” (New York, 1979).

203 Bridge Interview.

204 Ibid.

205 Jbid.

26 QOnly after exhausting the internal complaint process would a complain-
ant be able to invoke the mediation/arbitration process.

201 A police officer may appeal any suspension as well as a reduction in pay
or a dismissal to the municipal civil service board. Other public servants
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a program would provide a neutral decision-maker
at the appellate level.2¢ That is, the Internal Investi-
gation Section would continue to investigate com-
plaints of police misconduct by civilians. Only if the
civilian were dissatisfied with the outcome would
the matter be referred to a mediator or arbitrator. At
the present time, an officer dissatisfied with a
disciplinary decision of the police chief based on the
investigation of the Internal Investigation Section
may appeal to the Civil Service Commission before
being forced to seek judicial remedies.2°” No similar
administrative appeal is available to complainants

who are dissatisfied with the actions of the Internal .

Investigation Section and/or the police chief.
Unlike the Internal Investigation Section which

aims at establishing the guilt or innocence of the
officer who is the subject of the complaint, media-
tion and arbitration aim at providing appropriate
resolution of the underlying grievance.®® It is
possible, for example, that where a racial epithet has
been used by an officer against a civilian, what the
civilian wants is an apology and cares only secon-
darily whether the officer is officially reprimanded.
If in a physically violent altercation between an
officer and a civilian, the latter’s coat is torn and the
decision is that the officer behaved improperly,
repair or replacement of the coat as recommended
by the arbitrator or mediator may be more appropri-

ate than a three-day suspension of the officer. In

other words, mediation and arbitration aim at resolv-
ing the grievance rather than merely assessing
blame, thereby leaving the aggrieved party without
restitution,2?

Professional organizations with considerable ex-
pertise are currently available to assist the Cincinnati
Police Division establish and maintain a media-
tion/arbitration program. The Community Relations
Service of the Department of Justice?® for example,
has worked as mediator in Cincinnati and elsewhere

may only appeal a suspension in excess of three days, a reduction in pay, or

a dismissal to their local civil service board. Ohio Rev. Code Ann. §124.34
{(Page Supp. 1979). !

208 Bridge Interview.

’-'°‘_ At the present time, an aggrieved civilian must file a claim for damages
‘with the City Solictor who is empowered to award compensation up to a
total of $3000,000 a year. Thomas A. Leubbers, former City Solicitor,
Cincinnati, Ohio, interview in Cincinnati, Ohio, Jan. 25, 1980.

20 See discussion Chapter 1. The Mayor’s Community Relations Panel
was established as a result of the efforts of the Community supra, was
established as a result of the efforts of the Community Relations Service to
assist Cincinnati in developing solutions to the critical problems facing that
community in the Spring of 1979, Richard A. Salem, Midwest Regional
Director, Community Relations Service, Department of Justice, letter to
Clark G. Roberts, Regional Director, MWRO, U.S. Commission on Civil
Rights, Nov. 20, 1979 (hereafter cited as Salem Letter).

ity-wi he
on issues Of community-wide concern where t

olice division and significant segments of the
|4

ommunity have become polarized. The fS.erv:;Z
::ioes not, however, routinely involve itself in

211
.3 idual grievance process. . o
mdé\: the gother hand, the American Arbitration

ization found-
Association, 2 private non-profit organization

d in 1926 “to provide private dispute. srattlemlent
:erviccs fincluding] arbitration, mediation, € ec-

tions, and other voluntary methods of conflict

resolution,”#*? does act as mediator and arblt.ra_tort 11(1l
i » .
individual disputes. The Association has partlcq:latclal !
i i fo increase the use an
in a variety of programs 10 e use A e
< tion in reconciling disp
usefullness of arbxtrat}on ncl puting
parties through mediation and providing solutlc?:tsion
disputes through arbitration.*® ’(Ii’he b.,:;istc:)cixs or
i ini diators and aror
rovides training tO mediat : ane
1s:elects or recommends specific me(.ila.tors or ar?:(t:ra -
tors in specific cases.2*t The ASSOClathI'l has md aat
ed that it would be willing to become mvo;ve (;lxilce
program in Cincinnati upon agreement of tc :ull)d e
ivisi i the program
division.?*® Funding for e
obtained through the city or throu’gh a so;fg; ke
the Federal Law Enforcement Assistance

jati i ient
tration.2¢ The Association would tram suffic

; jati itration
community members 10 mediation and arbitra

i erts in
techniques to build an ava lable cadre oFf exg s
. . 217 nds ‘
regard 1o police-cxvxhan disputes. uf gt
authorized by City Council for payment O
jurisdicti f the Community Relations
, the urisdiction O C tions
Se S?]m" Lette:l. }?o\xe;e:o per':nit its involvement 1 thtc; ;is;o(l’trxiug 'urll. o
'Ser;"vxti‘i:u: ::i(e’:anzes \\ghich are based on race, color, or natio
mdt .
y 3 jon; ** i tion Forum
H;Sfx;lzziﬁggr(blizrat)ion Association; Your Dispute Resoluti
ew York, unda.ted).
213 Bridge Interview.

215 Philli S. 1 ho! Ol 1 nnal i Ohio tele) hone
i mpSson, Reglonal Director, Cincinn; t1, N
mp 9. N 9]

i Interview).
i i . 79 (hereafter cited as Thompson snsel, Law
l’?:egls‘:‘é I'\II‘?:ze?i'nl?Mtc()hmey Advisor, .Ofﬁce of 1tlhe G?:te:\]rigs, No’v. ,
Enf ::elment Ass’istance Administration, telep or}‘e1979 e, No. 96-
1;78- See also, Justice System Improvement Act o N
157, §202, 93 Stat. 1'167;v i
:: ’Il;ttmtx}?g sc::sglxtf ::x\rl:;, an aggrieved civilian musttf;lllic: ?i ifs'%r:sl:l s
the City Sglictor who has a yearly $300,000 fund a

yeary v 0.
Leubbers, Interview in Cincinnati, Ohio, Jan. 25, 198

claims against the police copld potent?ally beo zr:nzsl;
ferred to such a project with Clc.)uncﬂ' appr o t:n
In addition to training civilians 10 n;e ia :mg
and/or arbitrating disputes bet\a\]/een. %?cl:tid "
ivilians iation has also 1n
civilians, the Association als cated ™
itli : ~inate in the initial and 1n-
willingness to participa ‘ e
ini . .o nolice officers in techniqu
ning of Cincinnati police o ¢
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g:z prgbably be accelerated thrm'lgh initial and in
service training in mediation ctlechm}ciulelziss.ms for guid-

jewzd mecha
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i .o of a police officer’s on duty time
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Chapter 6

Summary of Investigation, Findings and

Recommendations

Summary

During the .last two years, a number of individuals
anc_l Community groups in Cincinnati bave com-
plamed to the Ohio Advisory Committee that police
o.fﬁ.c'ers abuse their authority to use force against
civilians, apply the law;uuevenly according to the
race.or cultural background of civilians, and that

'oﬁﬁc.::xals in the Police Division and the city adminis-
tration are .indifferent to these problems. In addition
t.he Committee became aware early in its investiga:
tion of the complaints of a substantial underemploy-
nilent of women and minorities in the Police Divi-
Slon, a situation which a number of complainants
alleged contributes to the continuing and serj
police-civilian tensions, ‘Seflous
f“t the request of a number of community organi-
zations and individnal Cincinnatians, the Committee
undex:took a study of the Cincinnatj Police Division
focusing on five major issues, First, the Committe
fevalua.ted the Police Division’s use of force poli ;
including formal officer training and subsz ucy’;
actual practice in the community. Second theqisse "
of whet}{er all segments of the Cincinnatj ;:omml.nllli(-3
ty were Yeceiving their fajr share of police services
Was analyzed. Third, the Committee reviewed the
mak'eup of the workforce of the Police Division, in
particular, the disparity between the racial a’md
se.xue.ll composition of the sworn force and the
Cincinnati population, Fourth, local, county, State,
and Federa.l agencies with oversight respons;bilities,
were examined. Finally, problems with controlling

Pohce .dlscxcetion and proposals for resolving civil-
1an-police c"hsputes were evaluated,
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. The' OhJO. Advisory Committee found problems
u?vo¥vm-g misuse of force by the police; inequitable
distribution of police services; inadequa’te oversight
and control by local, State, and Federal agencigeS'
and abuse. of discretion by police. However thé
most glaring problem uncovered is the se,rious
unc!errepresentation of blacks and females amon
police officers, particularly at the supervisory leveli
where blacks and females are virtually nonexistent
A recent consent decree agreed to by the U S'
Department of Justice and the city may lead to ;1 .
eventual solution to thig problem, "
The following bages contain the specific findings
and rf:com.mendations designed to remedy the roﬁ-
!ems identified in this investigation, The ComrrI:ittee

;::lises ?f unnecessary tensions between the Cincin-
i police and the Cincinnati civilian community
ave been eliminated,

Findings

Use of Force

1. Cincinnati police officers frequently fail or
refx.lse to proyide civilians with the reasons for their
actions and Incorrectly percejve requests and de-
mands for Teasons as resistance. This conduct creates
great resentment, fear, and distrust in civilians and
may ultl‘rn:clfely Create actual resistance, ’

2-. Clv111ar}s, fearing the extensive powers of the
goglce, perceive force as any coercive techniqixe
: 0 t.phys1ca1 and verbal, including threats of legai
anctions. On the other hand, the Cincinnati Police

FRE DA s e

Division defines force only as extreme physical force
while lesser physical force and verbal threats are
categorized as discourtesy. The discrepancy be-
tween civilian and police definitions of “force”
creates a significant communication problem and
obscures the degree to which police officers use
coercive as opposed to persuasive techniques in
interactions with civilians.

3. Ohio is one of only eight States which has not
enacted a statute governing the use of deadly force
by police officers. Current Ohio law, which is
derived from judicial decisions interpreting older
common law, permits police officers to use deadly
force against civilians where necessary to effect the
arrest of any fleeing felon or in defense of self or
another. Proposals to enact a statute which would
restrict the use of deadly force by police officers
have consistently been defeated in the Ohio legisla-
ture.

4. The express Police Division policy on use of
deadly force is far more restrictive than Ohio law.
This more restrictive policy has resulted in a general
decline in the number of shots fired at civilians,
particularly at black civilians.

5. The recent modernization of police equipment
which has involved a shift from a .38 to a .357
caliber handgun and controlled expansion bullets
which has been approved by the Chief of Police, a
Safety Task Force appointed by the City Council,
and the City Council itself, has been the source of
considerable outrage and fear by Cincinnati civilians
many of whom view the increased stopping power
of the new equipment solely as a power game by the
Police Division.- i

6. Many organizations and individuals have
raised concerns about the adequacy of training in the
area of response to crisis situations. In a number of
arrest situations force must be used to overcome
resistance and the threat of harm to citizens and the
officer. However, there is no formal training given
the Cincinnati police officers which provides an
ample understanding of the proper use of force or
alternatives to force in such situations.

7. Police officers have many responsibilities and
opportunities to perform involving community ser-
vice, maintaining order, and fighting crime. But they
measure their capacity to “do the job”, and are
judged by their colleagues, by their success in
policing people. This tradition has led to an “us

against them” mentality resulting occasionally in in
the excessive use of force by police in cases where

other persuasive tactics would have been more
appropriate. Unfortunately, the guidelines and in-
structions on use of force are inadequate for effec-
tively informing officers of appropriate limits in the
use of force or advising them on the use of other
persuasive approaches to reduce tension and con-
flict.

Employment

1. The City of Cincinnati, the Cincinnati Police
Division, and the Cincinnati Civil Service Commis-
sion have pursued policies and practices which have
discriminated against blacks and women depriving
them of equal employment opportunity in the Police
Division. ’

2. The discriminatory practice of not recruiting,
hiring, assigning, or promoting blacks and women as
police officers on the same basis as white males has a
detrimental affect on keeping good black and wom-
en police officers in the Police Division. .

3. The Fraternal Order of Police (FOP) has not
addressed the hiring and promotion policy in a
manner conducive to the elimination of underutiliza-
tion of minorities and women in the Cincinnati
Police Division. In fact, the leadership of the FOP
has been critized for its lack of professionalism and
insensitivity to the problem of discriminatory em-
ployment practices.

4, There is no formal structure to facilitate
community input into the recruitment, hiring, pro-
motion, and training policies and practices of the
Police Division.

5. The U.S. Department of Justice and the City
of Cincinnati have recently reaches a consent
decree in which the city agreed to specific numerical
hiring goals that, if met, will eliminate underutiliza-
tion of minorities and women in the Cincinnati
Police DDivision. The City also agreed to promote
minorities and women at a rate consistent with their
representation in the pool of qualified candidates.

Distribution of Service

1. .Cincinnati police officers experience frustra-
tion in attempting to meet frequently conflicting
demands of maintaining order, providing communi-
ty service, and fighting crime. The community galls
for service and peace keeping, while police consider
their fundamental job to be the apprehension of
felons.

2. There is a perception among some police and
some citizens that neither group respects the other.
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Segments of the community are concerned with
both racism and class prejudice because of what
they view as demonstrable contempt and disrespect
of police for both poor blacks and poor whites, At
the same time many police feel isolated, unappreciat-
ed, and disrespected by some parts of the communi-

ty.

3. Police officers and citizens interact with each
other very infrequently in any way other than crime
related situations. The reduction of personnel in the
police division, underutilization of black officers and
women, and lack of organized formal involvement
in community life has contributed to the widening
gap of misunderstanding and lack of communication

between the police and the community.,

4. The investigative process of the Cincinnati

-Internal Investigation Section ijs one of the most
controversial issues that faces the community, pri-
marily because of a virtual total lack of communica-
tion with the community and complainants about th
disposition of the complaints. '

3. Until very recently, there were no black
police officers in the Internal Investigation Section
which demonstrated a longstanding lack of sensitivi-
ty to the concerns of part of a significant the
community. '

6. Due to the fragmented approach and the
absence of full support of the Police Division, from
the chief to the officer on the street, community
relations programs in the Police Division have failed
to achieve their stated objectives,

External Oversight and Control of
the Police Division :

Local and County Agencies
1. City Solicitor

The involvement of the City Solicitor in issues of
alleged police misconduct is complex and raises
questions of potential conflicts of interest. The City
Solitor is responsible for all misdemeanors commit-
ted in Cincinnati including misdemeanor assault bya
police officer on a civilian; defending police officers
sued civilly by civilians for misconduct where the
alleged misconduct occurs in the scope of the
officers’ employment duties, and representing the
Police Division against police officers who have
been administratively disciplined by the Police Chief

and appeal  their disciplinzzy sanctions to Civil
Service. :
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The City Solicitor has attempted to resolve jtg
conflicting responsibilities by authorizing officers to
Tetain their own counsel, paid for by the city, in
cases where the City Solicitor has earlier appeared
in an adverse role and the alleged misconduct was

not wanton or malicious.

The City Solicitor has never prosecuted a police
officer for the excessive use of force against a

civilian.
2. County Prosecutor

The County Prosecutor is responsible for prose-

cuting all felonies committed within Cincinnati,

including felonious assault by a police officer on a

civilian, after an indictment is returned by the Grand

Jury. The County Prosecutor decides which cases of

alleged police misconduct will be presented to the
. Grand Jury for their determination of whether an
indictable offense has occurred.

In the last ten years, only four cases of alleged
police misconduct grounded in the excessive use of
force were submitted to the Grand Jury (which
returned no indictments) because in ‘all other cases
the County Prosecutor independently determined
that no criminal offense had been committed under
State law governing use of force against a civilian,

State Agencies .

1. Ohio Civil Rights Commission (OCRC)

The OCRC has Jurisdiction over complaints of
discrimination based on race, color, sex, religion,
national origin, handicap, and ancestry in employ-
ment, housing, and credit but not in public services.

Because the OCRC does not have jurisdiction
over discrimination in public services, it has no
authority to investigate complaints of discrimination
against a member of one of the protected categories
in the form of excessive use of force or inequitable
distribution of police services.

Because the OCRC does not have Jjurisdiction
over complaints grounded in cultural background or
economic class, it cannot protect poor white and
white Appalachiang from employment discrimina-
tion,

2. Ohio Office of Criminal Justice,

Department of Economic and Community

Development (OcJ) : o

The OCJ is responsible for ensuring that the
recipients of State and Federal funds abide by
applicable laws requiring nondiscrimination against
beneficiaries. This responsibility includes jurisdic-
tion over complaints of race or sex based employ-

S T v

ment discrimination, excessive use nf for_ce by pnlic_e
officers against civilians, and the mequxtablc_: distri-

i ice services.
bu’tli(t)xg o(g%c?lllchas determined that its civi’l r.ights
enforcement staff is toc small to l?em.ut. it . to
investigate complaints -of unlav'vful cnscrlrmnatlog
directly. Instead, all such complaints will be referre
to other agencies including (.)SZRC. and the Lav.s;
Enforcement Assistance Administration (LEAA) i
and when received. .

3. Ohio State Training Council .

The Ohio State Training Council is res.pc.)nmble
for promulgating minimurn stannards of trannng fotr.
State police academies mcludlng' tne .Cmcmnal
Police Academy, but has no . Junsdlctlon tto set
standards for the basic or contmmlx:g education or

lice officers. As a result: .

COSS‘;;;);' g?e no uniform State standards for police

officers education or conduct, and .

—Municipal police officers are not licensed at the

State level.

Federal involvement

1. During the years 1976—197'9,. Federal funds
flowing to the Cincinnati Police Division tn §uppor4t
its $88.8 million budget totaled $21.0 mfll}on (25
percent). The city contributed $67.01 mllhonL(7
percent), and the State $734,032 (1 percent). Law
enforcement related activities consume a c;ons1der;
able portion of the city budget.. 'Expend‘ltures o
local revenues by the Police Division during those
same years represented between 14 and 19 percent of

1 municipal budgets. o
theZ.t Ot;;ederal apgencies which have funded Cmcnni
nati since 1976 are the Office of Revenue Shanng
(ORS), the Law Enforcement Assistancg Admmlsci
tration (LEAA) (which is curren'tly being pnase
out), and the Employment and Training Admlmst.rz;
tion (ETA) of the Department of Labor whic
administers the Comprehensive Employment and
Training Act (CETA). Each of these agencies nas
enacted its own set of regulations and .mvestlgatlve
procedures. There is no express provision for coor-
dinated enforcement activities, leading to unneces-
ication of effort. _

Sa?.l dl:51:111 Federal funding agencies are .responsxbl'e
for ensuring that the ultimate beneﬁci.ane.s c_>f tnexr
funds are not subjected to unlawtul dlscrunmatlon.
However, the various enabling statue.sk of _ these
agencies are not uniform in their classification of
protected categories.

—Title VI prohibits discrimination based on race,

color, or national origin.

~—LEAA prohibits discrimination based on race,

color, national origin, sex, or religion.

—ORS prohibits discrimination based on race,

color, national origin, sex, religion, age, or handi-

cap.

—CETA prohibits discrimination based on race,

color, national origin, sex, religion, age, handicap,

citizenship, or political affiliation.

4. This lack of uniformity in protented c.:atego-
ries among the Federal funding agencies .ex1sts for
no valid substantive reason and contributes to
problems in uniformity and coordination of enforce-

nsibilities. .
meSI:‘t r;sg OFederal agency providing. funds to Cincin-
nati protects civilians from discrimination based on
cultural background or economic c%ass. (?onsequs:nt-
ly, poor white and white A.ppalac.;hla.n (.Zlncnnnatx.axﬁs
may be subjected to invidious dlscrlmlnatxnn with-
out fear of sanctions by those Federal agencies. 1

6. Regulations enacted by. the various Federa
funding agencies do not consistently require a§51c111:-
ances of nondiscrimination from 'fh.e ultimate in 1;
vidual municipal departmental recipients of Federal
funds: only assurances and aggregate data froxln tne
city itself are usually required. As a resu ;tl, t 11111
Cincinnati which is one-third black ;ntd in which the

ice force is 92.5 percent white:
Sw—?fglgghlci:s not monitored the policifas.and prac-

tices of the Police Division altnongh it is rfequlr.ed
to do so where there is a szlgmftlcan.t disparity
between the actual and potential minority compo-
iti the workforce, and

s—nng& has monitored the Equal Employmgn:
Opportunity Programs of the city and hns fonn ;_
to be in complaince with LEAA nondiscrimin

i irements.

il-c-)’lll‘li::qll;::::)artment of Justice (DOJ) has deter-
mined that minorities and women are undeg‘;n;s-
ployed by the Cincinnati Police Dn.llsxoﬁ an't s
entered into a consent agreement with the city

i underutilization. .
;?Ctglthf?ttederal agencies ‘which. h.avn Provxded
funds to the Police Division h;ve éurcllslcsl::c;::gﬁl :t;':rrl

mplaints of race or sex ase

;gsixl:g from allegations .ot.'lfaxcesisrll\:l lilii:bcl)i f;ﬁgssbl;}:

i fficers against civilians, dis
ﬁgﬁczfopolice segrvices, and employment within the

Dlvision, However:
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—Few civilians or police offi
may file complaints I»)vith thesecag:n?:ﬁs?ware fhey
——Up}ess the complaints allege a “i)attern or
practice” of unlawfu} discrimination, these' agen-
cies .do not have jurisdiction to require that
recxp.xe:nts modify their policies and practices as a
conqmon of continued funding; and
—Pxfﬁculties in proving “pattern or practice”
suits have led these agencies to decide ‘o refer
most cgmplaints of unlawful discrimiration to
appropriate enforcement agencies which are the
DO7 zfmfl the Equal Employment Opportunit
Commission (EEOC). ¢
8. The ability of the DOJ to prosecute police
o.fﬁ.c'ers .for the excessive use of force against
:;;ﬁ:?:ss 1tshietvir:1y tl.?mpered by existing law which
: officer ma ilt;
violating Federal- criminal civ}ill Eeghf;zlllzfv Erlﬁlets); I?:

e alleged misconduct wi
[ ! with
specific intent to deprive the affected civilian of a

—the specific inten
ble to meet, and
~Ohio law governiy i

g use of forc
9f ‘deadly force by police offi ain
Is Sufficiently broad t¢ provi
from Federa] prosecution,

t standard ig virtually impossi-

luding use
Cers against civiliang
de virtual immunity

are greatly 1‘nﬂuenced by collatera] factors of race
and economic class, and '

:—-law enforcement in minority and majority and
11 poor and affluent communities is uneven,

2. The Police Chief in allocating resources, i.e., a

large vice Squad, geographic distribution of polic
officers, determines community pn'brities in la\:
enforc'emf:nt. There is inadequate civilian input from
the Cincinnati community into deterraining ]

enforcement priorities, e AW

3. There is inade ic i

_ quate public involvement ;
rulemakx'ng for the Cincinnat; rolice Division: "
-C—.Ux_xhke _sever?l other municipal subdivisions, the
mnecinnati Police Division does not publish jts
f:les. .an;i regulations as ap appendix to the

unicipal code or make them otherwi i

: er
available to the public, e readlly
—There is no requj i
. quirement of public rotice and
F)pport?nlty for public comment before rules and
fef}xlatlons are adopted or amended., Thus, rules
;‘.’ 1xlch regulate police conduct in interactions with
p:tli (:sn;yhz:}\]/e been promulgated without partici-
€ very civilians

that oo B who are affected by
nf.tho on-going citizens’ advisory board or
: .,tzg horhood council exists to provide regular input
nrll 0 t e Qevelopmeflt of Police Division policy or to
onitor the effectiveness of existing policies and

racti i
factlces. As {1 result, official communication be-
ween the Police Division

and the community is

pefore the conduct reaches a point where disci-

plinary sanctions must be imposed.

—Police officers assigned to the Section are

subject to unique stresses and severe moral prob-

lems which may hamper the effectiveness and
professionalism of their investigations.

—OQver half the complaints of excessive force are

discourtesy filed with the Section are ultimately

dismissed for lack of evidence. Public trust cannot
be expected where those in control of gathering
evidence and determining facts regularly fail to do
so. In addition, no outside agency is permitted to
review Intérnal Investigation Section files to
ensure that adequate procedures have been fol-
lowed and a proper evidentiary basis exists to
support decisions of the Section and the Police

Chief, significant coniributing factor to lack of

public confidence in the internal process.

2. Many Cincinnati r<sidents who are afraid to
file their complaints of police misconduct with the
Internal Investigations Section bring them instead to
the Cincinnati Human Relations Commission
(CHRC). However, the ability of CHRC to investi-
gate and resolve civilian-police disputes is severly
hampered because investigators have no authority to
interview police officers nor review Internal Investi-
gation Section files.

3. Citizens’ review boards have sxperienced a
dismal history in the United States because they lack
support from police departments and from civilians

—Cincinnati has not established an Office of
Ombudsman with the authority to receive com-
plaints from civilians dissatisfied with the internal
investigation process and outcome and to review
compliance of the Police Division with estab-
lished policies and procedures.

—Cincinnati provides no mechanism whereby
civilians who have been injuzed by the miscon-
duct of police officers may seek restitution
through an administrative process from the officer
and no procedure for mediation or arbitration of
civilian-police disputes.

Recommendations

To the Congress

1. Congress should review categories of individ-
uals currently protected under Federal funding
statutes and establish a uniform classification of
protected categories except where an exception is
clearly justified by the purposes of the legislation.

2. Congress should add cultural background and
economic class to the list of protected categories
under Federal funding statutes.

3. Congress should enact legislation removing
the specific intent requirerient from Federal statutes
which empower the DOJ to criminally prosecute
police officers for brutalizing civilians.

4, Congress should allocate sufficient resources
to permit the civil rights divisions of Federal
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sporadic and unrepresentatj
whole.

5. A combination of the poorly enforced and

uncertain residency requj :
; . quirement for Cincinnati po-
lice officers and the failure incinnati po

ve of the communj | -
nity as a funding agencies to carry out their responsibilities

effectively.

i' I i
! 9. 170 Federal funding or enforcement agency

. 2?8 t(})lre lscr;,?“-’ mc;x}itl())rilng the policies and practices
: Clnnati Police Divisjon i
whether each Segment of the s oot

other than memters of mincrity groups, those most
often subject to police abuse of force.

4. Peer review panels composed of fellow offi-
cers to which officers are referred by their supervi-
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To Federal Funding Agenciles

. ; ? community is receivi
its fair share of police services. SV

Proposals for Guidin i
s f¢ g9, Regul
;nd chwew:_ng Police Ccn%u:tﬂg%d
esolving Civilian-Police Disputex

Guiding f:lnd Regulating Police Discretion
1. Police officers in Cincinnati,

Interactions. In addition, these offj

quate official guidance in law en

decision making. As a result:
~—Officers must m
their individua] j

cers have inace.
forcement related

ake ad hoc decisions based upon
udgments and standards which
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of the Police Division to

Reviewing Police ¢ )
CiV"ian~Pg|ice ge ;lﬁgguct and Resolving

1. The Interna] Investigation Section is ndt fully

effective in reviewing police conduct:

—The Section
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sors when a pattern of abusive conduct is first
discerned have been successful in reducing the
incidence of police misconduct.

5. Cincinnatians who are dissatisfied with the
process and outcome of the internal investigations of
their complaints have no administrative appeal
whereas police officers who are administratively
disciplined may appeal to Civil Service. A recent
proposal to provide external administrative review is
inadequate. That is:

—The Oftice of Municipal Investigations which

has been established by the City Council will

investigate only major complaints against the

Police Division and other agencies and will not

review the process or outcome of investigations of
individual complaints.

1. In cooperation with the DOJ, the Fede.ral
agehcies providing funds to the Cincinnati Police
Division, ORS, ETA and if it continues in existence,
LEAA, or its sucessor, should immediately develop
a uniform system and set of standards for reviewifxg
the compliance of individual municipal agencies
with nondiscrimination requirements, including
coordination procedures for investigations and ad-
ministrative proceedings.

2. In cooperation with the DOJ, the .Fede.tal
agencies providing funds to the Cincinnatl_ Poll_ce
Division, ORS, ETA, and, if it continues in exis-
tence, LEAA, or its successor, should immediatc;ly
undertake an investigation of the Cincinnati Police
Division to determine whether police servif:es,
including complaint investigation and disposition,
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are being equitably distributed to Cincinnati civilians
without regard to minority status.

To the Ohio Legislature

1. The Ohio legislature should enact legislation
restricting the use of deadly force by police officers
to those situaticns where such force is necessary to
protect self or others from imminent death or great
bodily harm.

2. The powers of the Ohio Civil Rights Commis-
sion (OCRC) should be expanded to include jurisdic-
tion over complaints of discrimination in public
services and complaints grounded in discrimination
based upon cultural background and economic class.

3. - Sufficient resources must be allocated to the
Ohio Office of Criminal Justice, Department of
Economic and Community Development to ensure
that it will be able to carry out its civil rights
responsibilities effectively in coordination with
OCRC and LEAA. '

4. The jurisdiction of the Ohio State Training
Council should be expanded to include authority to
establish minimum standards of education and con-
duct for police officers as well as to license munici-
pal police officers.

5. The Ohio legislature should establish a State

Office of Ombudsman to review and investigate
complaints that State and municipal agencies, in-
_cluding the Cincinnati Police Division, are not
complying with established policies and procedures
and to recommend modifications of those policies
and procedures.

To the County Prosecutor and the
City Solicitor

L. All instances involving police use of force
against civilians including the use of deadly force
should be screened by a special prosecutor to
determine if such conduct constitutes a probable
violation of State or municipal law which requires
further prosecutorial action. ,

2. The City Solicitor should vigorously enforce

the Cincinnati residency requirement for Cincinnati
police officers.

To the City Council

1. The CIty Council should establish formally
the Mayor’s Community Relations Panel to serve as
the coordinator of special police community relation
programs. These programs should include public
education to increase community understanding of
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the complexities of police work and police under-
standing of the diverse neighborhoods they are to
serve and protect.

2. The City Council should establish - formal
administrative rulemaking procedures for the Police
Division which require public notice and an oppor-
tunity for comment before any rule is adopted or
amended. :

3. The jurisdiction of the Cincinnati Human
Relations Commission (CHRC) should be expanded
to permit that agency to review whether the Internal
Investigation Section has complied with established
procedures for investigating the complaint of an
aggrieved civilian. The expanded jurisdiction should
permit CHRC to interview individual police officers
and to review Internal Investigation Section files.

4. The City Council should establish a mecha-
nism for mediating or arbitrating civilian-police
disputes which permits civilians to obtain, where

appropriate, restitution for damages to self or prop-
erty.

To the Cincinnati Police Division

1. The Police Chief should strongly support the
Community Assistance Section by specific directives
from him concerning the section’s function and
responsibilities. The directives in turn must be
effectively communicated through the ranks and to
recruits.

2. Either the Police Chief should hold regular
public meetings in various Cincinnati neighborhoods
or neighborhood police advisory councils should be
established for community participation in determin-
ing law enforcement priorities and reviewing the
effectiveness of current law enforcement policies
and practices.

3. The manual of Police Division rules and
regulations should be readily available to the public
as an appendix to the Municipal Code.

4. Current rules should be amended to expressly
regulate the use of persuasive and coercive tech-
niques by police officers and set forth standards for
reasonable and purposeful law enforcement. The
Cincinnati Police Division should amend its rules
and regulations to limit use of deadly force by police
personnel to situations where it is necessary to
protect the officer or another from imminent death
or great bodily harm. Training should be upgraded
to provide officers clear guidelines on the appropri-
ate use of force and other persuasive tactics.

N LRI T

5, The Internal Investigation Section mus.t have
ufﬁcient staff to work effectively. Inves(;lgattorsf
s . * » . uc o
training in the con
ould have special )
?:temal investigations and be ava}llable cn duty at
lic convenience.
imes and places for publ onve .
tlﬂg’— The}) Internal Investigation Section shoulil1
re ;ﬁarly monitor the complaint a}nd shots lt;llr;
higtory of each police officer such history §hou be
available to the individual officer and to h.ls captain.
7. The, Police Division should establish a Peer1
Re\;iew Pt'mel to which a supervisor of the Ipterpa
Investigatidn Section may refer officers man%fesn;lg
i 1 over their aggression 10T
rowing loss of contro ion for
gssistanie before the misconduct leads to disciplin
sanctions. . .
arsé Police officers must be required b.y expres;
Police Division rules and regulations t.o give rearslz
for their actions to civilians except in emergency
circumstances. .
9. The citizens’ complaints process a{ld t:le-
disposition of complaints should be effectively co

municated to the public so that the public can fully
understand the process and th

d all complaints. o -
anl(;1 ThepCincinnati Police Division should cate

gorize complaints of verbal and p

e disposition of any

hysical threats and

of actual physical force which is less than extreme in
a more realistic category than the present one called
g »”
dllsf.ou;:;:;}c,)rity and wormen’s organizations s‘hould
be involved in the formation and implementation of
: it program.
an}llzr.ec?t{l: I;ediction in the police force is contemp-
lated, the Police Division should ixr.lplement that
reduction in a manner that does not h%nder progress
towards obtaining a representative pghce force.

13. The training staff should include great;r
representation of minority and women b.otl} from the
police force itself and from thfa comt'numty'. . -

14. There should be an inservice tr'fumng prod
gram for police officers of all ranks ‘to reinforce :«;n
further develop officers’ understanding of and abi 11t1y

to communicate with the diverse segments of the

inci i munity.- .

cnllgfnn;:lllcglf?'lcers ;,romoted 1o supervisory qux-
tions should be given thorough ma.nagement tralln%ng
prior to assuming his or her duties. Such .trammog-
would give confidence to thfe ofﬁcers. bemgdp:he
moted, the unit he or she will supervise, an

. cornmunity being served.
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