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HABEAS CORPUS PROCEDURES AMENDMENTS
ACT OF 1981

FRIDAY, NOVEMBER 13, 1981

U.S. SENATE,
SUBCOMMITTEE ON COURTS,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The subcommittee met, pursuant to notice, at 9:35 a.m., in room
2228, Dirksen Senate Office Building, Senator Howell Heflin
(acting chairman of the subcommittee) presiding.

Staff present: Richard W. Velde, chief counsel; Kevin Manson,
counsel; Linda E. White, chief clerk; Will Lucius, counsel, Commit-
tee on the Judiciary; Boyd Hollingsworth, counsel, Immigration
Subcommittee; Arthur Briskman, minority counsel; and Paula Ar-
gento, minority counsel.

OPENING STATEMENT OF SENATOR HOWELL HEFLIN

Senator HerLIN. We will get started. The chairman of the sub-
committee, Senator Robert Dole, is tied up on the floor. I believe
Senator Dole has been the busiest member of the U.S. Senate in
the last 7 or 8 months, having been chairman of the Finance Com-
mittee and very active in the farm legislation, and now having to
be on the floor. I am delighted to start the hearing and if he comes
over, then of course he will preside.

Today the Subcommittee on Courts will examine an important
matter of Federal concern bearing on our criminal justice system.
We will be engaged in determining the merits of S. 653, legislation
to amend the Federal habeas corpus procedures with regard to
State prisoners convicted under State judgments. This subject
raises the serious issue of the Federal and institutional roles of our
State and Federal courts and the equal application of constitution-
al rights.

We would like to commend Chairman Thurmond and Senator
Chiles and their most capable staffs for their diligent work on this
proposal. 1 would like to thank Senator Dole, the subcommitte
chairman, and his staff for their efforts and cooperation in prepar-
ing today’s hearing.

The ability of a lower Federal court to overturn a State court
judgment in collateral habeas corpus proceedinigs raises a serious
question regarding the finality and the integrity of State court de-
cisions. This finality and integrity does serve an important function
in the Federal system. Under our Constitution, the Federal and
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State judiciary share the same responsibility to make decisions re-
garding the Constitution and the Federal law.

When a defendant is tried in State court for a violation of State
law, it is the duty of a State judge to conscientiously decide any
Federal question which may arise in accordance with the Constitu-
tion. One important check on whether the State court is properly
administering Federal law is review by the U.S. Supreme Court.
This is available on appeal from decisions by the highest State tri-
bunal. Given this system of review, some have questioned whether
our Federal system requires an additional collateral review of State
court decisions by lower Federal courts and what purpose this
review will serve.

There is no doubt that the problems of finality and integrity in
State court judgments also have an acute effect on the enforcement
of our c¢riminal law. This is not a recent phenomenon. In fact, the
Bible describes well the tendencies of human nature—Ecclesiastes
8:11: “Because sentence against an evil work is not executed speed-
ily, the heart of the sons of men is fully set to do evil.” Our crimi-
nal justice system cannot be effective unless one who violates the
law knows that he will be punished swiftly and certainly. Crimi-
nals who do not fear immediate punishment are much more likely
to break the law again.

At the same time it must be remembered that American crimi-
nal justice involves respect for one’s constitutional rights. Certainly
there is a fundamental concern that our criminal justice system in-
corporate the notion of due process and equal protection. Ultimate-
ly it must strike a balance between the need for presenting claims
in an orderly and timely manner and the need to prevent convic-
tion dof the innocent and disregard for our constitutional safe-
guards.

During these hearings, this subcommittee hopes to explore the
problems surrounding our existing Federal habeas corpus proceed-
inngs. We will hear from seven witnesses who will discuss whether
the proposed legislation would be an appropriate, workable solution
towards restoring public confidence in the criminal justice system.

The statement of Chairman Thurmond will be entered into the
record at this point. If the chairman of the subcommittee, Robert
Dole, wants to enter anything in the record it may be entered
later. The record will be open. ‘

[The prepared statement of Senator Thurmond and a copy of S.
653 follow:]

PREPARED STATEMENT OF SENATOR STROM THURMOND

Mr. Chairman, I want to commend the distinguished Senator from Alabama (Mr.,
Heflin) for taking time from his busy schedule to chair this hearing on this most
important issue.

It is absolutely essential that we reexamine methods to enhance the credibility of
our criminal justice system and place some reasonable limitations on repeated liti-
gation surrounding criminal convictions. In this regard, this bill deals with one
aspect of the system—that of Federal review of State criminal convictions.

As I noted when I introduced this bill in March of this year, S. 653 contains four
proposals to address the repeated attacks on State criminal convictions on frivolous
grounds in Federal habeas corpus petitions. The purpose of these proposals is to
meet long-standing concerns of the States over undue Federal interference in State
criminal convictions and to ensure a greater degree of certainty in the finality of
convictions.

3

The first proposal requires that a district judge, rather than a magistrate, hear
the cases in which evidentiary hearings are necessary. This recognizes the impor-
tance in our Federal system of State criminal justice proceedings by requiring the
experience and authority of a Federal judge to determine the validity of decisions of
State supreme courts.

Sec‘ond, this bill would bar Federal habeas corpus review of a defendant’s failure
to object to the admission of inculpatory statements as requried by State law with-
out a showing of non-compliance and some showing of actual prejudice. This would
codify thq 1977 decision of the Supreme Court in Wainright v. Sykes.

The third proposal establishes reasonable time limits within which a Federal
habeas corpus action must be commenced.

Flnally, the bill provides that where the record in the State court provides a fac-
tual basis for the actual findings and such record was made under such circum-
stances that afforded the petitioner a full and fair hearing, then limits are set on
the necessity for evidentiary hearings by the Federal Court.

It is not my intention that this bill should in any way affect legitimate petitions
that are clearly meritorious and require close scrutiny. It is my intention, however,
that repeated assaults upon legitimate State convictions through obviously spurious
petitions be curtailed. To continue to countenance such activity by lack of legislative

action not only flies in the face of our Federal system but does injustice to the Great
Writ itself.
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To amend title 28 of the United States Code to modify habeas corpus procedures.

IN THE SENATE OF THE UNITED STATES

MarcH 10 (legislative day, FEBRUARY 16), 1981

Mr. TaurMOND (for himself and Mr. CHILES) introduced the following bill; which
was read twice and referred to the Committee on the Judiciary

A BILL

To amend title 28 of the United States Code to modify habeas
corpus procedures.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the ‘“Habeas Corpus Proce-
dures Amendments Act of 1981"".

SecTiOoN 1. Section 636(h)(1)(B) of title 28, United
States Code, is amended to read as follows:

“(B) a judge may also designate a magistrate to

conduct hearings, including evidentiary hearings,
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except evidentiary hearings in cases brought pursuant

10 to section 2254 of this title, and to submit to a judge
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of the court proposed findings of fact and recommenda-
tions for the disposition, by a judge of the court, of any
motion excepted in subparagraph (A), of applications
for post-trial relief made by individuals convicted of
criminal offenses in a United States district court.”.
SEc. 2. Section 2244 of title 28, United States Code, is
amended by adding at the end thereof the following new sub-
sections:
“(d) In a habeas corpus proceeding brought in behalf of
a person in custody pursuant to the judgment of a State
court, if the Federal question presented was not properly pre-
sented under State law in the State court proceedings both at
trial and on direct appeal, or properly presented in a collat-
eral proceeding and disposed of exclusively on the merits, the
claim may not be considered or determined by a judge or
court of the United States, unless the petitioner establishes
that the alleged violation of the Federal right was prejudicial
to the petitioner as to his guilt or punishment.and that—
“(1) the Federal right asserted did not exist at the
time of the trial and that right has been determined to
be retroactive in its application;
“(2) the State court procedures precluded the pe-
titioner from asserting the right sought to be litigated;
“(8) the prosecutorial authorities or a judicial offi-

cer suppressed evidence from the petitioner or his at-
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torney which prevented the claim from being raised
and disposed of; or
“/(4) material and controlling facts upon which the
claim is predicated were not known to petitioner or his
attorney and could not have been ascertained by the
exercise of reasonable diligence.

“(e) No petition filed in behalf of a person in custody
pursuant to the judgment of a State court shall be considered
or determined by a judge or court of the United States if it is
not filed within three years from the date the State court
judgment and senience became final under State law, unless
the Federal right ssserted did not exist at the time of the
Qtate court trial and that right has been determined to be
retroactive, in which case the petition may be entertained
within three years from the date said right was determined to
exist.”.

Spo. 8. Section 2254(d) of title 28, United States Code,
is amended to read as follows:

“(@) In any proceeding instituted in a Federal court by
an application for a writ of habeas corpus by a person in
custody pursuant to the judgment of a State court, a determi-
nation after a hearing en the merits of a factual issue, made
by a State court of competent jurisdiction in a proceeding to
which the applicant for the writ and the State or an officer or

agent thereof were parties, evidenced by a written finding,
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written opinion, or other reliable and adequate written indi-
cia, shall not be redetermnined or relitigated by a judge or
court of the United States, unless the applicant shall estab-
lish or it shall otherwise appear, or the respondent shall
admit—

“(1) that the merits of the factual disputeé were
not resolved in the State court hearing;

“9) that the factfinding procedure employed by
the State court was not adequate to afford a full and
fair hearing;

“(3) that the material facts could not be developed
at the State court hearing;

“(4) that the State court lacked jurisdiction of the
subject matter or over the person of the applicant in
‘the State court proceeding; or

“(5) that the applicant was an indigent and the
State court, in deprivation of his constitutional right,
failed to appoint counsel to represent him in the State
court proceeding;

“(6) or unless that part of the record of the State
court proceeding in which the determination of such
factual issue was made, pertinent to a determination of
the sufficiency of the evidence to support such factual
determination, is produced as provided for hereinafter,

and the Federal court on a consideration of such part
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of the record as a whole concludes that there is no evi-
dence to support such finding.
No evidentiary hearing may be conducted in the Federal
court when the State court records demonstrate the factual
issue was litigated and determined, unless the existence of
one or more of the circumstances respectively set forth in
paragraphs numbered (1) to (6), inclusive, is shown by the

applicant.”.
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Senator HErFLIN. We are honored to have with us the Honorable
Lawton Chiles, the U.S. Senator from the State of Florida. If you
will, we would be delighted at this time, Senator Chiles, for you to
come forward. You might want to bring some of your Floridians
with you, if you would like to.

STATEMENT OF HON. LAWTON CHILES, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator CHILES. Thank you very much, Mr. Chairman. I would
like to have Attorney General Jim Smith come up with me.

I might say at the outset that Attorney General Smith is the one
who brought this problem to my attention and I think that he has
tried to bring it to the attention of many, many other people. He
said that it was absolutely necessary that we try to do something
about habeas corpus as it is now being used and the time which its
frivolous use is taking of the whole court system. I certainly want
to compliment him for that concern, and for his effort, both from
the legal and the seholarly end, in trying to put together a propos-
al. I also want to thank him for his time and effort in trying to
bring this problem to the attention of us in the Congress to many
o}f;hei‘ people in order to build a constituency for trying to address
this law.

I am delighted to be here today to testify on behalf of S. 653, a
bill to reform the Federal habeas corpus statute, and I am especial-
ly pleased that you are chairing these hearings. Your past service
as the chief justice of the Alabama Supreme Court certainly pro-
vides you with an invaluable firsthand insight into the problems in
this area.

I think we all recognize that making changes in the habeas
corpus statutes is not an easy thing to do. It is certainly something
that must be considered very carefully. But over the last few years
a number of respected judges and legal scholars have called for a
reexamination of our present system. Both Justice Black and Judge
Henry Friendly raised various questions about the easy availability
of habeas corpus for State prisoners.

Attorney General Jim Smith has compiled a study of the use of
habeas corpus remedy over a period of several years, and that
study pointed to numerous instances of abuse in today’s system. It
was the jumping-off place for his efforts to reform the current law.

Earlier this year, Chief Justice Burger, in his speech to the
American Bar Association, stressed the need to recognize, at some
point, finality of judgment in our criminal justice system. The bill
that Senator Thurmond and I introduced was designated to address
some of the problems in the current system. The purpose of the bill
is to give greater respect to orderly State court procedures, to
assure that habeas corpus cases are considered in a timely manner,
and to instill the notion of finality of judgment in our State crimi-
nal justice systems.

First I would like to review the state of affairs today, and then
turn to a discussion of S. 653.

The past 25 years have brought about an explosion of the use of
habeas corpus writ by State prisoners to attack their State court
convictions. The writ itself was first made available to State prison-

[E TS
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ers in a statute enacted by Congress in 1867. In 1953, in the Brown
v. Allen case, the Supreme Court interpreted the 1867 statute in
such a way as to give Federal district courts broad authority to re-
determine the merits of State court convictions.

At that time Justice Jackson expressed deep concern over the—
and I quote: “Floods of stale, frivolous, and repetitious petitions
which will swamp the dockets of the lower courts and swell our
own.” Mr. Justice Jackson’s observations have proven all too accu-
rate, as prisoners have taken advantage of the easy availability of
the access to Federal courts.

In 1958 that flood consisted of 551 petitions; last year there were
7,031 such petitions filed by State prisoners in Federal courts, rep-
resenting a thirteenfold increase in the number of petitions filed
since 1953. In fact, the total number of State prisoner petiticns,
which includes other forms of challenge to the conviction, now ac-
counts for over 11 percent of the total number of all civil rases
filed in the Federal courts today.

I believe that the current state of affairs is harmful to the effec-
tive functioning of our courts and to our criminal justice system.
First of all, the easy availability of such review is at odds with one
of the most fundamental principles of our judicial system, the
notion of finality. The habeas cases relitigate the same facts and
issues that were decided in the State courts, either at trial or on
direct appeal.

We all recognize that finality in criminal cases will not carry the
same weight that it does in civil cases but it does not follow that
finality has no place at all in our criminal justice system. Yet the
current system operates in such a way as to suggest that a prison-
er, duly convicted in full and fair State proceedings, can challenge
that conviction time and time again for years or even decades after
his State court conviction became final.

Factual issues can end up being redetermined long after the
crime was committed and the initial trial was held. In the mean-
time the evidence may have disappeared or key witnesses may no
longer remember crucial details. The State is prejudiced by these
long delays, and more importantly, the delays hurt the reliability
of the factfinding process. Needless to say, as you well know, exten-
sive Federal court review of State court convictions can create un-
necessary friction between the State court systems and the Federal
courts.

This lack of finality hampers the courts and the criminal justice
system in other ways as well. An effective criminal justice system
must let would-be criminals know that they will be punished for
committing crimes. This deterrence is not effective if prisoners
have easy access to the Federal courts to file attacks on their con-
victions.

As a result, the word gets out to would-be criminals that even if
you are caught and sent to prison, you may not have to serve out
that sentence. The message gets to the public as well, and the
result is an erosion of public confidence in the ability of the crimi-
nal justice system or the courts to deal with crime.

Furthermore, the sheer volume of petitions filed is a strain on
the resources of our courts. When our prosecutors and our defense
attorneys and judges devote their time and their efforts to review-
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ing and processing these petitions, we end up diluting the resources
of the courts. We add to the delay in bringing original criminal and
civil cases to trial.

Ironically, the flood of petitions may actually hurt those who
have valid habeas claims. According to a 1979 Justice Department
study of this problem, a large number of the claims filed are frivo-
lous and repetitous, since many petitions can be filed without cost
to the prisoner. The result is that worthy petitions do not get the
consideration that they deserve. As Justice Jackson observed, “It
must hurt the occasional meritorious petition to be buried in a
flood of worthless ones.”

The bill contains four provisions, proposals for reform. The first
section would redefine the role of the United States magistrates in
conducting evidentiary hearings in habeas cases brought by State
prisoners. It would specify that magistrates could not conduct such
hearings without the consent of the parties to the proceeding.

Today we allow magistrates to make recommended findings of
fact which can, in effect, overrule the decisions rendered by State
trial judges and approved by State supreme courts. It seems to me
that as a sound policy of federalism and of respect for our own
State court system, we should require that such findings be based
only on hearings conducted by Federal district court judges, ap-
pointed and confirmed pursuant to article 3 of the Constitution.

I know that some will be concerned that this provision would
have the effect of burdening the dockets of our Federal district
courts. In practice, however, the burden which exists today is the
number of petitions filed, not the number of hearings held. The
latest available statistics show that nationwide 1J.S. magistrates
conduct about 200 hearings in State habeas cases a year.

I am reluctant to increase the case load of the Federal courts in
any way; however, this relatively small number of hearings, when
balanced against the importance of having such important factual
determinations conducted by article 3 judges, makes this modifica-
tion necessary. Federal magistrates would continue to screen
habeas applications and review the State court record and other
documents.

Section 2 seeks to set out in statutory form a definition of the
“cause and prejudice” standard laid down by the Supreme Court in
the Wainwright v. Sykes case. Both the Wainwright decision and
this proposal stand for the notion that deference ought to be paid
to orderly State court procedures. Wainwright specified that a
person who has not properly raised claims in the State court trial
then should not be able to turn around and raise those claims for
the first time in a habeas proceeding unless he shows a valid cause
for his failure to follow the State procedures. Section 2 basically
codifies the Wainwright rule.

The second part of section 2 would create a statute of limitations
to assure that habeas claims are filed and considered while the evi-
dence is still fresh. This provision, I believe, is essential if we are
going to have any finality in our criminal justice system. Too often
claims are filed years and years after the State proceedings have
become final. Oftentimes c¢rucial evidence is no longer available or
key witnesses are unable to recollect important facts. The result is
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that the State is prejudiced in its ability to respond to the claims
raised, solely because of the long delay in filing of the petition.

The statute of limitations would not begin to run until after the
State court conviction becomes final. At that point the prisoner has
3 years in which to file a habeas petition in the Federal courts.
That certainly gives ample time to file and assure that claims are
heard while the record is still relatively fresh.

Section 3 of the bill contains the fourth proposal, which is de-
signed to insure that findings of fact fairly and properly made in
the State court hearing are not needlessly redetermined in a
habeas proceeding. It complements the other provisions of this leg-
islation and underscores the need to give deference to orderly State
procedures.

Current law creates a presumption that the State court’s factual
findings are correct. That presumption falls if the habeas petitioner
is unable to establish that one of the eight specified defects existed
in the State proceedings but a failure to establish one of these de-
fects is not a bar to holding another factual hearing; it simply gives
the petitioner the burden of proof in the hearing. The result is that
such hearings can be and in fact are held almost at the discretion
of the court, regardless of the sufficiency or fairness of the State
proceedings. I am not of a mind that this is the way our courts
should operate.

Therefore, section 8 changes current law in two ways: First, it
tightens up the conditions which trigger a new hearing, to assure
that needless factual redeterminations are eliminated; and, second,
it specifies that a person must satisfy one of these preconditions in
order to get a factual hearing. It takes away the discretion to hold
léearings if a person is unable to meet even one of the eight precon-

itions.

Mr. Chairman, these proposals may not be the only way to ad-
dress the current situation, and we would certainly be happy to
work with you and other experts in this area to redefine them. I do
think, however, that we need to look for ways to improve today's
system. We need more finality in our criminal justice system; we
need to avoid pointless relitigation of stale cases; and we need
greater respect for our State court systems. That is essential to
maintaining public confidence in our system of justice.

I am not sure that we have that today. In the words of one Su-
preme Court justice, all too often the State trial is more like a
tryout on the road, and you do not get to Broadway until you start
filing appeals in the Federal court. All too often we read about
someone who is being released as a result of an appeal he filed
years or even decades after his original trial. All too often those
appeals are purely technical. They do not go to what should be the
two fundamental issues in any case: First, was the person filing the
appeal innocent; and, second, did that person get a fair trial?

I believe that our State courts are capable of giving fair trials. I
believe that if a person does not get a fair trial in the State courts
he should be entitled to one in the Federal courts. But I also be-
lieve that our criminal justice system cannot serve society if we
allow any case to be reopened at any time and on practically any
grounds. These beliefs can be balanced in today’s system. However,
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I do not believe that they are no :
strike a more equitable galance. W balanced. S. 653 is an attempt to

Again, I want to thank .
. J you very much fi
ings and for the work that the }:I udiciaror conducting these hear-

regard to this legislation. Thank you. y Committee is doing in

Senator HErFLIN. Thank you, Senator Chiles.
[The prepared statement of Senator Chiles follows:]
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District Courts broad authority to redetermine the merits of

state court convictions. At that time, Justice Jackson expressed

deep concern over the "floods of stale, frivolous and repetitious

petitions which will swamp the dockets of the lower courts ang

swell our own: Mr. Justice Jackson's observations have proven

all too accurate, as prisoners have taken advantage of the easy
availability of access to the PFederal courts. In 1953, the
flood consisted of 541 petitions. Last year, there were 7,031
such petitions filed by state prisoners in the Federal courts.
That represents a thirteen fold increase in the number of petitions

filed since 1953. 1In fact, the total number of state prisoner

petitions -- which includes other forms of challenges to the
conviction -- now accounts for over eleven percent of the total
number of all civil cases filed in the Federal courts today.

I believe that the current state of affairs is harmful to the

effective functioning of our courts, and to our criminal justice

system. First of all, the easy availability of such review is at

odds with one of the most fundamental principles of our judicial

system: the notion of finality. Habeas cases relitigate the

facts and issues that were decided in the state courts, either at

Lrial or on direct appeal. We all recognize that finality in

criminal cases will not carry the same weight it does in civil

cases. But it does not follow that finality has no place at all

in our criminal justice system. Yet the current system operates

in such a way as to suggest that a prisoner, duly convicted in a
full and fair state proceeding, can challenge that conviction

time and time again, for years or even decades after his state

court conviction became "final". Factual issues can end up

being re-determined long after the crime was committed and the

initial trial was held. In the meantime, evidence may have

disappeared or Kkey witnesses may no longer remember crucial

details. The state is prejudiced by these long delays, and more

importantly, the delays hurt the reliability of the fact finding
process. Needless to say, as you well know, extensive Federal
court review of state court convictions can create unnecessary

friction between the state court system and the Federal courts.

This lack of finality hampers the courts and the criminal

Rp B o




16

justice system in other ways as well. An effective criminal
justice system must let would-be criminals know that they will
be punished for committing crimes. This deterrence is not
effective if prisoners have easy access to the Federal courts to
file attacks on their convictions. As a result, the word gets
out to would-be criminals that, even of you're caught and get
sent to prison, you may not have to serve out your sentence.
That message gets out to the public as well, and the result is
an erosion of public confidence in the ability of the criminal

justice system and the courts to deal with crime. Fur thermore,

the sheer volume of petitions filed is a strain on the resources
of our courts. When our prosecutors, defense attorneys and
judges devote their time and efforts to reviewing and processing
these petitions, we end up diluting the resources of the courts.
Wwe add to the delay in bringing original criminal and civil cases
to trial. Ironically, the flood of petitions may actually hurt
those who have valid habeas claims. According to a 1979 Justice
Department study of this problem, a large number of the claims
filed are frivolous and repetitious, since many petitions can

be filed without cost to the prisoner. This finding may prevent
the worthy petitions from getting the consideration they deserve.
As Justice Jackson observed, "(i)t must hurt the occasional
meritorious petition to be buried in a flood of worthless ones."

The bill contains four proposals for reform.

The First section would redefine the role of United States
magistrates in conducting evidentiary hearings in habeas cases
brought by state prisoners. It would specify that magistrates
could not conduct such hearings without the consent of the parties
to the proceeding. Today, we allow majistrates to make regommended
findings‘of fact which can, in effect, .verrule the decisions
rendered by state trial judges and approved by state supreme courts.
It seems to me that, as a sound policy nf federalism and or respect
for our own state court systems, we should require that such findings

be based only on hearings conducted by Federal district court judges,

appointed and confirmed pursuant to Article Three of the Constitution.

1 know that some will be concerned that this provision will have

the effect of burdening the dockets of our Federal District Courts.
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In practice however, the burden which exists today is the number
of petitions filed, not the number of hearings held. The latest
available statistics show that, nationwide, U.S. magistrates
conduct about 200 hearings in state habeas cases a year. I am
reluctant to increase the caseload of the Federal courts in any
way. However, this relatively small number of hearings, when
balanced against the importance of having such important factual
determinations conducted by Article 3 judges, makes this modification
necessary. Federal magistrates would continue to screen habeas
applications, and review the state court record and other documents,
Section 2 seeks to set cut, in statutory form, a definition of

the "cause and prejudice" standard laid down by the Supreme Court

in the Wainwright v. Sykes case.

What both the Wainwright decision
and this proposal stand for is the notion that deference ought to
be paid to orderly state court procedures. Wainwright specified
that a person who has not raised claims in the state court trial
due to his failure to comply with state procedural rules cannot
then turn around and raise those claims for the first time in a
habeas proceeding -- unless he shows a valid "cause" for his
failure to follow the state procedures. Section 2 basically
codifies the Wainwright rule,

The second part of Section 2 would create a statute of limitations,
to assure that habeas claims are filed and considered while the
evidence is still fresh., This provision, I believe, is essential
if we are to have any finality in our criminal justice system.

Too often, claims are filed years and years after the state
proceedings have become final. Oftentimes, crucial evidence is

no longer available, or key witnesses are unable to recollect
important facts. The result is that the state is prejudiced in its
ability to respond to the claims raised solely because of the long
delay in the filing of the petition.

The statute of limitations would not begin to run until after

the state court conviction becomes final. At that point, the

prisoner has 3 years to file a habeas petition in the Federal

courts. This would give a person ample time to file, and assure
that claims are heard while the record is still relatively fresh

Section 3 of the bill contains the fourth proposal, which is
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designed to insure that findings of fact, fairly and properly
made in a state court hearing, are not needlessly redetermined
in a habeas proceeding. It complements the other provisions of
this legislation and underscores the need to give deference to
orderly state procedures.

Current law creates a presumption that the state court's factual
findings are correct, that presumption falls if the habeas
petitioner is able to establish that one of eight specified defects
existed in the state proceedings. But a failure to establish one
of these defects is not a bar to holding another factual hearing.
It simply gives the petitioner the burden of proof in the hearing.
The result is that such hearings can be, and in fact are, held
almost at the discretion of the court, regardless of the sufficiency
or fairness of the state proceeding. I am not of a mind that this
is the way our courts should operate.

So Section 3 changes current law in two ways. First, it tightens
up the conditions which trigger a new hearing, to assure that needless
factual re-determinations are elminated. Second, it specifies
that a person must satisfy one of these preconditions in order to
get a Federal hearing. It takes away the discretion to hold
hearings even if a person is unable to meet the preconditions.

Mr. Chairman, these proposals may not be the only way to
address the current situation. I would certainly be happy to
work with you and with other experts in this area to refine them,

I do think, however, that we need to look for ways to improve
today's system., We need more finality in our criminal justice
system, we need to avoid pointless re-litigation of stale cases,
and we need greater respect for our state court systems. That
is essential ro maintaining public confidence in our system of
justice.

I'm not sure that we have that today. In the words of one
Supreme Court justice, all too often, the state trial is more like
a tryout on the road, and you don't get to Broadway until you
start filing appeals in the Federal courts. All too often, we
read about someone who is being released as a result of an appeal
filed years or even decades after his original trial. All too

often, those appeals are purely technical. They do not go to
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what should be the two fundamental issues in these cases: first,
was the person filing the appeal innocent, and second, did that
person get a fair trial. I believe that our state courts are
capable of giving fair trials.

I believe that, if a person does not get a fair trial in the
state courts, he should be entitled to one in the Federal courts.
But I also bellieve that our criminal justice system cannot serve
society if we allow any case to be reopened at any time, and on
practically any grounds. These beliefs can be halanced. In today's
system, however, I do not believe that they are balanced. S. 653
is an attempt to strike a more equitable balance.

Thank you,

Senator HEFLIN. Attorney General Smith, we have one problem.
If you do not mind, if we could delay just for a few minutes, the
Honorable Jonathan Rose, the Deputy Attorney General, is here
and has to be back at the Department of Justice by a certain time.
If we could just interrupt and let him come forward, this would be
a good time to do it.

Mr. SmitH. Certainly.

Senator HErFLIN. Mr. Rose, if you would come forward we would
be delighted to hear from you. We understand your problem. We
try to cooperate with the executive branch of the Government, and
sometimes we would like to have a little reciprocity. [Laughter.]

Mr. Rosg. Mr. Chairman, I will certainly do my best.

Senator HEFLIN. Go ahead.

STATEMENT OF JONATHAN C. ROSE, ASSISTANT ATTORNEY
GENERAL, OFFICE OF LEGAL POLICY, DEPARTMENT OF JUSTICE

Mr. Rosk. I appreciate your courtesy in allowing me to testify, as
well as that of the attorney general of the Etate of Florida. I apolo-
gize for having another commitment.

I am very pleased to be here this morning to participate in hear-
ings on S. 653, a bill relating to Federal habeas corpus. In recent
months the Department of Justice has been conducting a review of
the entire subject of Federal collateral remedies. The Attorney
General’s task force on violent crime recently suggested changes
similar to those proposed in S. 653. While the Department has not
yet arrived at a final set of recommendations to make to the Con-
gress on this subject, the areas which we have tentatively identi-
fied as standing in need of reform are in most instances the same
as those addressed by the bill you are considering today.

I would like to commend this subcommittee, the sponsors of S.
653, and the members of the Attorney General’s violent crime task
force, as well as Attorney General Smith, for reopening the discus-
sion of the subject of Federal habeas corpus and for underscoring
the need for reform in its operation. The remainder of my testimo-
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ny will be organized as comments on the particular proposals con-

‘ ' il1, S. 653. . . . ‘
tagleec%iglllt{lifb S. 653, as Senator Chiles has just testified, Wmﬁdbbal
the use of magistrates to conduct evidentiary hearings In ta er;tls~
corpus proceedings. At present the law permits maglfltrates to ﬁ% -
duct evidentiary hearings in habeas corpus cases but dges n% . e;l low
magistrates to make findings of fact or effect actual as'posﬁl 1(} s ol
cases. Rather, magistrates submit their proposed findings or fa
and recommendations to a Federal district court judge. i octions

If the State or a habeas corpus petitioner files written }(1) J(eig: tlo'ct
to those proposed findings of facts or recorqmer;datmns, the ;s 1;1 t
court judge must make a de novo c(lieterntnqa‘u\(’)irz3 vx?fo%hfhgoéluxe'sei !

ractical matter we do not, in . .
;r;%gt:isl.rﬁ Sfil?dpthe use of magistrates to conduct evidentiary hear-
ings in habeas cases to be a significant problem in this area, s1nc%
the magistrate’s function is éin}cite%l and ta;iydggntested matter mus
i de novo by a district court juage.
beé&iegé?llcréer(ril with secti};)n 1 of S. 653 is that the proposed cha_rcllges
would require district court judges pgrsona}ly to condu}clzt evi e1i1é
tiary hearings in any habeas cases in which such a %irmg is
needed. We believe that such a requirement could‘a.dd to bq WOl
load of the already overburdened Federal courts Wlthoutd rm%llun%
about a benefit commensurate with the additional burdens tha
imposed. .

WOSuelgti}g%lgl%f S. 653 would effect two changes, as Senator Chiles
has also testified, with regard to the current law. The first is al;geui
subsection (d) for 28 U.S.C., section 2244, which would gover? 51tpa
tions in which a petitioner raised a claim in a habeas %pp ica '11‘(})1n
which had not been properly pxje‘_sented in State procee 1n1gﬂs.d . ?
new subsection would bar cognition of s_uch.clalms byda' e el_a_
habeas corpus court unless the glleged violation resulte m‘prejil
dice to the petitioner and the failure to present the claim };n operly
in State proceedings was caused by one of four speq1f1ed f&c ors. )

The proposed new subsection for 28‘U.S.C., §ectlon 2244, is Sl‘n;zlt
lar to the approach taken in Wainwright v. Sykes. In Wa;mgr}z)g
the Supreme Court held that certain 1ssues could not be re?}s;e Stytg
habeas corpus petition which had not been presented to | g. a
court unless the petitioner could demonstrate actual 'pre%\}ll ice 11~e~
sulting from the violation arégl cause for failure to raise the viola-

i rly in State proceedings. o ' .

tloélegifi%ﬁe Zyof S. 653pcodifies the prejud}ce requirement ?na 1113
effect delineates four circumstances in which a district cour go%v

find adequate cause for failure to raise a claim in State ﬁqu}rﬂ. " e
agree that a codified delineation of such circumstances 1s1 1gt hy e-
sirable. Legislative treatment of this subject would resolve the lin-
certainties that have appeared in the application and interpreta-

tion of the cause standard by lower Federal courts. ) b

As a general matter we support the certainty which the nevs; sub
section would introduce into the law. We have some rQserfva }og;;
however, concerninglthe (fqmplezgneszs off Sthgsgour criteria for judg-

i ich are listed in section 2 of . .

1n%:€1111§et\iv12 grounds stated might all be regarded as adequate

grounds for failing to raise a claim, there are also other reasons

which seem equally valid that are omitted. Hence, while we agree
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that S. 653’s basic proposal of codifying the concepts of cause and
prejudice is appropriate and desirable, we would suggest that a
somewhat longer or more flexible list of defining criteria might be
considered by this subcommittee.

The second change effected by section 2 of S. 6563 would be to
create a 3-year statute of limitations which would apply except
when a new, retroactively applicable Federal right is recognized
after the State court trial. The limitation period would normally
run from the time when a defendant’s conviction and sentence
became final under State law.

There is currently no limit on the time in which an application
for a Federal habeas corpus writ may be made, and applications for
Federal habeas sometimes occur many years after the normal con-
clusion of a criminal case. When this happens, the difficulty of ad-
judicating the particular claims raised in the petition is compound-
ed. The effect of the passage of time on witnesses and evidence may
also make retrial of the petitioner difficult or indeed impossible in
the eveut that a writ of habeas corpus is granted.

The current rule governing delay, rule 9(a) of the habeas corpus
procedural rules, uses a laches approach that does not assure that
adequate weight will be given consistently to the interests support-
ing finality of judgments. This rule simply authorizes the dismissal
of a petition if the prejudice to a State’s ability to respond to that
petition has resulted from delay, unless the petitioner shows that
the delay is based on grounds of which he could not have had
knowledge by the exercise of reasonable diligence before the cir-
cumstances prejudicial to the State occurred.

While rule 9(a) allows consideration of prejudice to the State’s
ability to respond to the petition resulting from delay, it does not
allow the court to consider the prejudicial effect the petitioner’s
delay may have had on the possibility of retrial—as a result, for
example, of the intervening death of a key witness or the loss of
1i;p;;lportant evidence on matters unrelated to those raised in the pe-
ition.

The Department supports the limitation period proposed in sec-
tion 2 of S. 6563 because it would take the potential profit out of
delay in filing. It is needed, moreover, to give finality to a State’s
judicial action, to conserve judicial resources, and to aveoid what
can be endless and repetitive litigation.

We would, however, make one comment concerning the current
language of this provision: section 2 of S. 653 makes only one ex-
ception to the normal running of the limitation period—cases in
which a retroactively applicabie right is newly recognized following
the State court trial. Other circumstances can be imagined, though,
in which insistence on compliance with the limitation rule might
be unjust. While such situations must obviously be very rare, in
light of their possibility we would suggest that rather than singling

out a particular circumstance for specific mention, the Congress
might add language to allow a court in its discretion to entertain a
petition after the normal limitation period has expired, when to do
so would be necessary to avoid injustice.

Section 3 of S. 653 would amend 28 U.S.C. 2254(d) to preclude re-
determination by a Federal habeas corpus court of a factual issue
that has already been decided after a full and fair hearing in the
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rt. The clauses in the proposal setting out the conditions
E&la:it:rcv?}}llich a factual issue cannot be reqxarpmed are based, with
some variation and restriction, on the criteria of the current sei-
tion 2254(d) which createle% rgbuttable presumption of the correct-
court factual findings. .
ne%SeOfaxs;aitf full agreement with the sense of section 3 that reform
is necessary in the rules governing redetermination of matters Iget-;
viously adjudicated in State proceedings. We believe, however, t ta}
efforts at reform should not focus upon narrowing a Federal cour ds
review of factual issues but should_mstead focus upon freeing Fed-
eral courts of the need to readjudicate all issues of law raised in
dings. .
St%t; g;?icel(;rgeg, the present scheme for Federal court review o{
State court factual determination appears to work well. Federa
courts currently have discretion whether or not to accept State
court findings of fact made after a full and fair h,earmg, and in
practice they have usually deferred to State courts’ factual deter-
ons. .
mlIIrllafglr‘mation presently available suggests that .Federal habfas
corpus courts hold their own evidentiary hearings in at most a few
percent of the cases in which they are called upon to review Stiige
court judgments. Accorgiréglgé,tv};re do nottbf.heve that reform of this
he law is needed at the present time.
as%%c;: ]%f;af)artment believes, however, that the.reform contempla}ted
by section 8 should address Federai court review of legal gues:t}ons
rather than only Federal court review of factual conclusions
reached in State court proceedings. The bill as currently drafted
would not alter the rules that presently require automatic redeter-
mination by the Federal habeas corpus court of purely legal ques-
tions and mixed questions of law and fact, even where such ques-
tions have been fully and fairly explored and decided in State pro-
Ce(\a%anlg)ialieve that this requirement reflects un‘gvarrar}ted adverse
assumptions concerning the competence and integrity of State
courts and is unnecessary for the vindication of Federal rights. The
Supreme Court recently testified to the ability and w1111ngne§ss. of
State tribunals to protect Federal congtltutlonal rights by requiring
Federal courts to accord State court judgments collateral estoppel
in civil rights suits.
effevs% vrslroculd nogt, of course, propose that Federal courts be fore-
closed from independent determination on those rare occasions In
which State courts defy or disregard Federal law. However, the
cause of justice is not advanced by a procrustean insistence upon
repeated judicial examination of close or unsettled questions of a
legal or mixed legal-factual character that frequently yield diver-
gent decisions even among Federal courts. N
As Judge Friendly of the second circuit court of appeals has
stated:

ation of the work of the excellent State courts pf New Yorlg, Connecti-
cu%qiﬁgs\efz\;‘mont does not suggest that Federal determination of . . . disputed fac-
tual issues and the application of recognized legal standards to ascertained facts . . .
is notably better. In the vast majority of cases we agree with the State courts after a
large expenditure of judges’ and lawyers’ time. In the few where we disagree, I feel
no assurance that the Federal determination 1s superior. When I am confident ghat
the issue has received real attention and that the State trial and appellate judges
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have been in accord among themselves, 1 see no sufficient reason to elevate my
views over theirs in a close case.

To correct this situation, we would suggest consideration of a
provision giving Federal habeas corpus courts a consistent authori-
zation to decline to entertain claims that have been fully and fairly
adjudicated in State proceedings. Such a provision for deference to
fair State processes, extending to the decision of questions of law
and the application of law to the facts as well as to purely factual
issues, would eliminate the need for redundant litigation of claims
beyond the point required by considerations of justice or the vindi-
cation of Federal rights. It would afford a more appropriate weight
to the interest in finality in criminal adjudication and a more ap-
propriate recognition of the status of the State courts as equal part-
ners in the application and interpretation of Federal law.

Justice O’Connor, a former State trial and appellate judge, has
staunchly defended the ability and readiness of State courts to pro-

tect constitutional rights in supporting deference to State court
judgments:

If our Nation’s bifurcated judicial system is to be retained, as I am sure it will be,
it is clear that we should strive to make both the Federal and State systems strong,
independent, and viable. State courts will undoubtedly continue in the future to liti-
gate Federal constitutional questions. State judges in assuming office take an oath
to support the Federal as well as the State constitution. State judges do in fact rise
to the occasion when given the responsibility and opportunity to do so. It is a step in
the right direction to defer to the State courts and give finality to their judgments

on Federal constitutional questions where a full and fair adjudication has been
given in the State court.

In closing, I would again like to express my appreciation to the
subcommittee and the sponsors of this bill for focusing public at-
tention on this important subject. We endorse many of the concepts
incorporated in S. 653 and agree that the bill identifies a number
of areas in which reform is desirable. We expect to forward to the
subcommittee, after some further study, a formal letter of trans-
mittal finalizing our recommendations for Federal habeas corpus
reform and explaining the rationale and intended interpretations
of the amendments we will be advancing.

Thank you very much, Mr. Chairman.

Senator HerLIN. Thank you, Mr. Rose.

I understand you are on a tight schedule, and we might want to
submit some questions in writing. It may well be that there are ad-
ditional hearings on this. I appreciate your testimony.

Mr. Rose. Thank you, Mr. Chairman.

Senator HerLIN. Mr. Velde?

Mr. VELDE. Chairman Thurmond has indicated that this bill has
top priority as far as processing by the Judiciary Committee. Could
you give us any estimate as to when the Department’s proposal
might be forthcoming?

Mr. Rose. We have our executive branch clearance procedure
which I know, Mr. Counsel, that you are well familiar with. How-
ever, we will certainly try to meet whatever schedule this commit-
tee has within the next month or month and a half, if that would
be appropriate.

Mr. VELDE. Thirty days?

Mr. Rose. We will certainly attempt to meet that schedule.

Mr. VeLDE. Before the snow falls?




24

Mr. Rose. I don’t think we can guarantee that, as ccld as it is
this morning. [Laughter.]

Mr. VeLDE. Thank you very much.

Mr. Rosk. Yes, sir.

Senator HEFLIN. Of course, we are all interested in the integrity
of the judicial process and the finality, but I basically come out of
your testimony believing that you would change the language,
without much result. Am I correct in that the end result of what
your testimony has been today is that it is going to be basically a
change of language but pretty well the end result on the statute of
limitations you leave to the judges' discretion? I do not really see
where, from your testimony, you are really getting at the heart of
this problem. If this is going to be the administration’s position I do
not believe you are going to do much other than make a language
change.

Mr. Rose. Well, I do not think that is correct, Mr. Chairman. By
giving a set of standards with regard to clear areas where courts
have obvious ability teo dismiss these frivolous petitions, and by
giving discretion in the area of the statute of limitation, we cer-
tainly do not intend to have that be a loophole which forces a court
to consider these petitions after the 3-year period has passed. We
simply would give an escape valve so that in the very rare case
where a claim might not have been timely raised, that the statute
would not exist as an absolute bar.

I think that the whole thrust of this proposal would give Federal
courts much more assurance and ability to dispose rapidly of these
claims than they have today. If you have any particular areas,
though, where you think we should focus our further efforts, I
would be glad to respond to them.

Senator HerFLIN. We will be sending some written questions and
ifou may respond to them. However, I think this is a serious prob-

em,

Mr. Rosk. So do we.

Senator HerFLIN. Maybe the attorney general from Florida can
point out that under this situation you have had prisoners who just
constantly, continuously are filing these petitions. There have been
instances where there have been at least hearings that have been
held after a State court has gone through its trial and its appellate
process.

The object is to try to bring some finality but at the same time to
protect constitutional rights. However, this is a serious problem
that continues to confront us. We are all interested in protection of
constitutional rights but there does have to be, at some time, some
finality in regard to these matters.

However, 1 really get the feeling from your testimony that we
are making a lot of language change but I do not know whether we
are making any result changes.

Mr. Rose. Well, it is certainly not our objective just to make lan-
guage changes because, Mr. Chairman, we quite agree with you
that, No. 1, we are spawning generations of writ-writers in our
prisons. The fact of the matter is that with regard to Federal
courts and also U.S. Attorneys’ offices, they are very much over-
burdened with regard to responding to what are—in the vast
number of writs that are filed, petitions that are filed—frivolous

[\
(w2

claims. It is not our intent simpl
ply to support langu
we want to make changes in substan tiveplr)esult, guage changes but

Senator HerLIN. Thank ir. W ; :
el ' you, sir. e ‘R? :
submitting some more questions. appreciate it. We will be

Mr. RosE. Thank you, sir.
[The prepared statement of Mr. Rose follows:]
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PREPARED STATEMENT OF JONATHAN C. Rose

Mr. Chairman, I am very pleased to have the
opportunity to appear before the Subcommittee this morning
to participate in hearings on S. 653, a bill relating to

federal habeas éorpus.

Ih recent months, the Department of Justice has
been conducting a review of the subject of federal
collateral remedies. The Attorney General's Task Force on
Violent Crime recently suggested changes similar to those
proposed in S. 653. While the Department has not yet
arrived at a final set of recommendations, the areas which
we have tentatively identified as standing in need of reform
are in most instances the same as those addressed by S. 653,
I would like to commend this subcommittee, the sponsors of
S. 653, and the members of the Attorney General's Violent
Crime Task Force for re-opening discussion of the subject of

federal habeas corpus, and for underscoring the need for

reform in its operation.

The remainder of my testimony will be organized as

comments on the particular proposals contained in S. 653.

I. Section I: Barring the Use of Magistrates to
Conduct Evidentiary Hearings in Habeas Cases

Section 1 of S. 653 would bar the use of magi-

strates to conduét evidentiary hearings in habeas corpus

proceedings.

At present, the law permits magistrates to conduct

evidentiary hearings in habeas corpus cases, but does not

allow magistrates to meke findings cf fact or effect actual

o

| pemes e e

e
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dispositions of cases. Rather, magistrates submit their
proposed findings of fact and recommendations to a federal

district judge. If the state or a habeas corpus petitioner

files written objections to those proposed findings or
recommendations, the district judge must make a de novo

determination of the contested matters. 1/

As a practical matter, we do not, in view of the
current procedure, find tﬁe use of magistrates to conduct
evidentiary hearings in habeas cases to be a significant
problem in this area, since the magistrate's function is
limited and any contested matter must be determined de novo
by a district court judge. Our concern with section 1 of
S. 653 is that the proposed changes would require district

court judges personally to conduct an evidentiary hearing

in any habeas case in which a hearing is needed. We believe
that such a requirement could add to the workload of the
already over-burdened federal courts without bringing about
a benefit commensurate with the additional burdens that

would be imposed.

II. Section 2: Extending and Codifying
the Rule of Wainwright v. Sykes

Section 2 of S. 653 would effect two changes in
the current law. The first is a new subsection (d) for 28
U.S.C. § 2244 which would govern situations in which a

petitioner raises a claim in a habeas corpus application

which has not been properly presented in state proceedings.

1/ In a recent decision construing this procedure, the

- Supreme Court held that the statute does not requirg
that a judge personally conduct an evidentiary hearing
if a magistrate has already done so. United States v.
Raddatz, 447 U.S. 667 (1980).
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The new subsection would bar cognition of such claims by a
federal habeas corpus court unless the alleged violation
resulted in prejudice to the petitioner, and the failure
to present the claim propérly in state proceedings was

caused by one of four specified factors.

The proposed new subsection for 28 U.S.C. § 2244

is similar to the approach of Wainwright v. Sykes, 443 U.S.

72 (1977). In Wainwright, the Supreme Court held that

certain issues could not be raised by habeas corpus petition

which had not been presented to the state court unless the
petitioner can demonstrate "actual prejudice" resulting from
the violation and "cause" for failure to raise it properly
in state proceedings. section 2 of S. 653 codifies the

"prejudice" requirement and, in effect, delineates four

circumstances_ in which a district court could find adequate
"cause" for failure to raise a claim in state court. We
agree that a codified delineation of such circumstances 1is
highly desirable. Legislative treatment of this subject
would resolve the uncertainties that have appeared in the
application and interpretation of the "cause" standard by

2/

the lower federal courts. =

As a general matter, we support the certainty
which the new subsection would introduce into the law. We
have reservations, however, concerning the completeness of
the four criteria for judging cause which are listed in
section II of S. 653. While the grounds stated might all

be regarded as adequate grounds for failing to raise a

2/ See generally Goodman & Sallett, Wainwright v. Sykes:

The Lower Federal Courts Respond, 30 Hastings L.J. 1683,

1707-24 (1979).

3/ See Paul H. Robinson
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claim, there are also other reasons which seem equally valid

th . .
at are omitted. Hence, while we agree that S. 653's bacic

proposal of codifying the concepts of "cause" and "preju-
Cw s .
dice" is both appropriate and desirable, we would suggest

that a somewhat longer or more flexible list of defining

criteria be considered.

III. Section 2: Im i
: posing a Three Y
Statute of Limitation o

The second change effected by section 2 of S. 653
"would be to create a three-year statute of. limitation, which
would apply except when a new, retroactively applicable
federal right is recognized after the state court trial
The limitation period would normally run from the time when

a defendant's i i I ‘
conviction and sentence became final under

state law.

There is currently no limit on the time within
which an application for federal habeas corpus may be made
and applications for federal habeas sometimes occur many |
years after the normal conclusion of a criminal case. 3/
When this happens, the difficulty of adjudicating the
particular claims raised in the petition is compounded. The
effect of the passage of time on witnesses and evidence may
also make re-trial of the petitioner difficult or impossib;e

in the event that a writ of habeas corpus is granted

The current Rule governing delay -- Rule 9(a) of

the habeas corpus procedural rules -- uses a "laches"

An Empirical Stud
Habeas Corpus Review'oF udy of Federal
of Justice 1879 . £ State Court Judgments 42 (Dept.

89-383 O—82——3

s s
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. . by,
{ stentlv be given to the interests supporting finality
consis y

. - . re-
The Rule simply authorizes dismissal of a petition if p
e

Rob! that the
resulted from delay, unless the petitioner shows

ch he could not have had
re the

delay is based on grounds of whi

111 fo
knowledge by the exercise of reasonable diligence be

4/ :
=/ wWhile
circumstances prejudicial to the state occurred.

i judi tate's
Rule 9(a) allows consideration of prejudice to the s
i it
ability to respond to the petition resulting from delay,
| ourt to consider the prejudicial effect

ibility of

does not allow the ¢

the petitioner's delay may have had on the poss

i enin
re-trial -- as a result, for example, of the intexrv g

death of a key witness, or the loss of important evidence,

i i ition.
on matters unrelated to those raised in the petitio

The Department supports the limitation period

i the
proposed in section II of S. 653, because it would take

; in £4ili i 4
potential profit out of delay in filing. It 1is needed,

U L on
moreover, to give finality to the state's judicial action,
!

i d id what can
to conserve federal judicial resources and to avoid

be endless and repetitive litigation.

i the
We would, however, make one comment concernlng

srovisi i . 653
current language of this provision. Section 2 of S

s > ] s

ion i the Supreme Court,
iginal version issued by :
Ao e 0§13i22 created a rebuttab}e prgsumpthi'gﬁs
B edie the state in connection Wlth petiti
b ears after the judgment of
tion action of the state

rejudice t .
gilgd more than five y

icti or the post-convic :
gﬁgzigiézg in the petition. See generally Clinton,

Rules: A Case Study
Federal Habeas Corpus :
Eglihi gieghior Reform of the Rules Enabling Dcts, 63

Towa L. Rev. 15, 23-24, 46-47 (1977) .
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tation period -- cases in which a retroactively applicable
right is newly recognized following the state court trial,
Other circumstances can be imagined, though, in which
insistence on compliance with a limitation rule would be
unjust. While such situations must obviously be very rare,
in light of their possibility we would suggest that, rather
than singling out a particular circumstance for specific
mention, Congress add language to allow a court, 'in its
discretion, to entertain a petition after the normal
limitation period has expired when to do so would be

necessary to avoid injustice.

IV. Section 3: Precluding an Evidentiary Hearing
on a Factual Issue That Has Been Decided
After a Full and Fair Hearing in State Court.

Section 3 of S. 653 would amend 28 U.s.c.
§ 2254(d) to preclude re-determination by a federal habeas
corpus court of a factual issue that has been decided after
a full and fair hearing in state court. The clauses in the
proposal setting out the conditions under which a factual
issue cannot be re-examined are based, with some variation
and restriction, on the criteria of current § 2254 (d) which
create a rebuttable pPresumption of correctness of state
court factual findings. We are in full agreement with the
sense of section 3 of S. 653 that reform is necessary in the
rules governing re-determination of matters previously
adjudicated in state proceedings. We believe, however, that

efforts at reform should not focus upon narrowing a federal

court's review of factual issues, but instead upon freeing
federal courts of the need to re-adjudicate all issues of

law raised in state proceedings.

By and large, the present scheme for federal
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courts' review of state courts' factual determinations
appears to work well. Federal courts currently have dis-
cretion whether or not to accept state courts' findings of
fact made after a full and fair hearing, and in practice
they have usually defered to state courts' factual deter-
minations. Information presently available suggests that

federal habeas corpus courts hold their own evidentiary

hearings in at most a few percent of cases in which they are
called upon to review state court judgments. 5/
Accordingly, we do not believe that reform of this aspect

of the law is needed at this time.

The Department believes, however, that the reform
contemplated by section 3 of 8. 653 should address federal
court review of legal questions rather than only federal
court review of factual conclusions reached in state
proceedings. The bill as presently drafted would not alter
the rules that presently require automatic re-~determination
by the federal habeas court of purely legal questions and

mixed questions of law and fact, even where such questions

have been fully and fairly explored and decided in state

6/

proceedings. —

We believe that this requirement reflects unwar-

5/ See Robinson supra n.3, at 22 (finding of extensive
empirical study that evidentiary hearings were held in
2,2% of habeas cases in sample studied). See also
Report of the Proceedings of the Judicial Conference of
the United States and Annual Report of the Director of
the Administrative Office of the United States Courts
389, Table C-4 (1980) (categorizing 2.0% of habeas
corpus petitiens as "reaching trial").

6/ See Townsend v. Sain, 372 U.S. 293, 318 (1963); Brown v.

Allen, 344 U.S. 443, 506-08 (1953) (opinion of
Frankfurter, J.); Wright, Miller & Cooper, Federal
Practice and Procedure: Jurisdiction § 4265, at 658-60
and nn. 11-12 (1978).
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ranted adverse assumptions concerning the competence and
integrity of state courts, i/ and is unnecessary for the
vindication of federal rights. The Supreme Court recently
testified to the ability &nd willingness of state tribunals
to protect federal consitutional rights by requirina federal

courts to accord state judgments collateral estoppel effect

8/

in ¢ivil rights suits. = We would not, of course, pro-

pose that the federal courts be foreclosed from independent
determination on those rare occasions in which state courts
defy or disregard federal law. However, the cause of jus-
tice is not advanced by a procrustean insistence on repeated
judicial examination of close or unsettled questions of a
legal or mixed legal-factual character that frequently yield
divergent decisions even among the federal courts. As Judge
Friendly of the Second Circuit Court of Appeals has stated:

My observation of the work of the
excellent state courts of New York,
Connecticut and Vermont does not sug-
gest that federal determination of . . .
[disputed factual issues and the
application of recognized legal
standards to ascertained factsl . . .

is notably better [than a state court
determination]. In the vast majority of
cases we agree with the state courts,
after a large expenditure of judges' and
lawyers' time. In the few where we dis-
agree, I feel no assurance that the
federal determination is superior.

When I am confident that the issue has
received real attention and the state
trial and appellate judges have been in
accord among themselves, 1 see no
sufficient reason to elevate my views
over theirs in a close case. 9/

7/ See Stone v. Powell, 428 U.S. 465, 493-94 n., 24 (1976).

8/ See Allen v. McCurry} 449 U.S. 90 (1980).

2/ Friendly, Is Innocence Irrelevant? Cecllateral Attack
on Criminal Judgments, 38 U. Chi. L. Rev. 142, 165 n.
125 (1970).
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To correct this situation, we would suggest con-
sideration of a provision giving federal habeas courts a
consistent authorization to decline to entertain claims that
have been fully and fairly adjudicated in state proceedings.
Such a provision for deference to fair state processes ==

extending to the decision of questions of law and the appli-

cation of the law to the facts, as well as to purely factual

issues -- would eliminate.the need for redundant litigation

of claims beyond the point required by considerations of

justice or the vindication of federal rights. It would

afford a more appropriate weight to the interest in finality

in criminal adjudication, and a more appropriate recognition
of the status of the state courts as equal partners in the
application and interpretation of federal law. Justice

O0'Connor, a former state trial and appellate judge, has

staunchly defended the ability and readiness of state courts
to protect constitutional rights in supporting deference to

state court judgments:

If our nation's bifurcated judicial
system is to be retained, as I am sure
it will be, it is clear that we should
strive to make both the federal and the
state systems strong, independent, and
viable. State courts will undoubtedly
continue in the future to litigate
federal constitutional qguestions. State
judges in assuming office take an oath
to support the federal as well as the
state constitution. State judges do in
fact rise to the occasion when given the
responsibility and opportunity to do so.
It is a step in the right direction to
defer to the state courts and give
finality to their judgments on federal
consitutional questions where a full and
fair adjudication has been given in the
state court. 10/

10/ 0'Connor, Trends in the Relationship getween the
Foederal and State Courts from the Perspective of a State
Court Judge, 23 William and Mary L. Rev. 801 (1981).

A%
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V. Conclusion

In closing, I would again like to express my
appreciation to the Subcommittee and the sponsors of this
bill for focusing public attention on this important issue,
We endorse many of the concepts incorporated in S. 653, and
agree that the bill identifies a number pf areas in which
reform is desirable. We would expect to forward to the

Subcommittee, after some further study, a formal letter of

transmittal finalizing our recommendations for habeas corpus

reform, and explaining the rationale and intended interpre-

tation of the amendments we will be advancing.

I would be pleased to answer any questions the

Subcommittee may have.

Senator HEFLIN. General Smith, if you will come back—TI did not
igalize, Senator Chiles, you were interested in staying the whole
ime.

Senator CuiLes. I have to leave in just a minute. I just wanted to
hear him.

Senator HerLiN. All right.

Your whole statement will be put into the record, and we would
appreciate if rather than reading it, you would summarize your
statement. That is true of all witnesses.

STATEMENT OF JIM SMITH, ATTORNEY GENERAL, STATE OF
FLORIDA

Mr. SmitH. Thank you, Mr. Chairman.

I would like to take this opportunity to commend Senator Chiles
for the leadership that he has given in this area. We in Florida are
proud of the effort he is making here, not only on habeas corpus
but the great work he has done in trying to bring us a national
policy to right the importation of illegal drugs into this country. He
is doing a super job.

As attorney general, everywhere I go I get the question from my
constituants: What can we do, what can be done to make the crimi-
nal justice system work better? With your background, I am sure
you know as I do that there are no quick fixes out there. There are
no easy solutions that we can come to. Making progress in this
area is very difficult.

I cannot think of anything, though, that could help the improve-
ment of the criminal justice process in this country to make it
more efficient, anything more that we could do than pass these
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four amendments. They would, I believe, go a long way to begin-
ning to restore a great deal of public confidence that has been lost
in a system where people just cannot understand—and frankly we
as lawyers sometimes have diffculty understanding—after an indi-

vidual has been convicted, why it takes 6, 7, 8, 9 years sometimes °

to see that juctice is carried out.

To those who will, I am sure, come before this committee and
plead that we cannot tamper with the great writ, I submit that if
the political process and those of us who are in it do not do some
things to make the process work more efficiently and fairly for all
of our citizens, we are going to, at some point in time, begin to see
a political reaction in this country that will begin to run over some
basic rights that we all have and that I certainly would hate to see
us lose.

The writ was designed as a shield against overzealous prosecu-
tors and other abuses by State courts. However, I think all of us
would have to admit we cannot recognize it as accomplishing that
today. It has been converted from its original purpose into a device
that allows defense attorneys to repeatedly allege every violation of
Federal rights that could conceivably be related to denial of a fair
trial, yet these same trials have been found valid on appeal to the
highest State courts and in many instances allowed to stand by the
U.S. Supreme Court.

In 1941 only 127 petitions were filed in Federal district courts.
By 1980 that number had exceeded 8,000, but, what is important,
only 3.2 percent of that number resulted in any relief. It is obvious
that in a preponderance of cases which I would classify as abuses of
the writ, the intent is not to right a wrong but to forestall imposi-
tion of sentence or take advantage of circumstances such as the
death of a key witness to overturn a lawful sentence.

In Holzapfel v. Wainwright, a Florida case, the defendant waited
21 years to challenge the voluntariness of a confession and guilty
plea, filing the petition after the death of two vital State witnesses.
In Jackson v. Estelle, the petition was filed 30 years after the con-
viction, alleging trial error by the defense counsel. In Walker v.
Wainwright, another Florida case, a defendant who had served 30
years after pleading guilty to child rape and who had been denied
one writ on his claim of a coerced confession, succeeded with a new
petition contending that his counsel—who was then deceased—was
ineffective.

States obviously cannot defend themselves in such actions when
witnesses and principals are missing or dead or have long since lost
their recollection of the events that might have taken place. More-
over, when convictions are occasionally set aside many years later,
retrial of the defendant is difficult if not impossible.

The abuses that go unnoticed in thousands of petitions for
habeas relief are graphically evident in capital cases, in which
loopholes are used to seek stays in any available Federal court,
always at the 11th hour. In one such case, the U.S. Supreme Court
granted review, heard and dismissed the argument. Subsequently a
death warrant was issued and a stay granted on application for the
writ. This habeas action is 2% years old, now in Federal court on
appeal of the district judge’s order upholding the judgment and
sentence. If we have capital punishment laws but no capital pun-
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(1)shment, the ir];"ien%ed detefrelnt cannot exist, yet there are numer-
us cases 1n Florida similarly stalled by Fed —as |
matter of fact, about 22 capitalycases now.y eral appeals—as 2

I want to emphasize that these amendments do not weaken the
writ. They do not take away anyone’s rights. They do not cut off
legitimate claims. They simply require timely and orderly appeals
and Insure that the judgments and findings of State courts receive
proper weight in the federal system. A 3-year statute of limitations
would be placed on Federal review of State court convictions to get
these cases decided on a timely basis when all of the elements of
the original trial are available.

I would agree, I think, with the sense of the comments you were
making to the gentleman from the Justice Department: To have a

' 3-year statute of limitations but then say that the district court

could consider facts or elements necessary to avoid injustice would
Just put us in a situation where every petition would dwell on that.
I think we _havgz to bite the bullet, and if we are going to have final-
ity, have finality. There are collateral avenues open in all of our
States for those situations that may occur, but I think we owe it to
the public to, as I say, have finality if we are serious about solving
this problem.

There would be a prohibition of litigating issues in Federal court
that were not raised in State court unless they could not have been
raised, either because they could not have been known or because
the State improperly barred them. Federal courts would no longer
be able to hold evidentiary hearings on facts fully and fairly deter-
mined in State court, and could intercede only when such stand-
ards were not met. :

. Federal judges would be required to preside at evidentiary hear-
Ings 1n cases initiated by State prisoners. Currently magistrates
conduct many such hearings, in some cases in practical effect over-
ruling dgmsmns of State courts and State supreme courts or requir-
ing a third hearing before a Federal district judge. Simply stated,
we feel very strongly—and I have talked with the chief justice of
our supreme court about this several times—that judges, not mag-
istrates, ought to be involved in reviewing other judges’ decisions.

I would hl::e to say here that Judge Griffin Bell, on the violent
crime task Iorce.tha‘lt he chaired, made a recommendation that
when a Federal district court judge feels there is a necessity for an
evidentiary hearing, we ought to return that matter to the State
trial court and have the hearing done there, and then back to the
Federal court for review.

Unless we intend to go to a two-trial system of criminal justice
the competency and fairness of State courts must be recognizedf
The use of the writ to second-guess State convictions on spurious
grounds has fostered disrespect for the law and had an adverse
impact on the administration of justice and public confidence in
and respect for the system. As J udge Bell aptly put it, no criminal
offender has any reason to accept his guilt so long as he can end-
lessly contest the judgment and sentence of the court,

I urge your favorable vote on these amendments which have re-
ceived the endorsement of the National Governors’ Association. the
National Association of Attorneys General, the National Cor’lfer-




ence of Chief Justices, and the viol}(lalg; c.xéilllne task force appointed
eral William French Smith.
byIA;fr?rgsgth%I;t the subcommittee will hear from opponents to{‘
this legislation that the writ of habeas corpus 1s a fungarrfgn at
right unique to the legal system of a frtee peoplIe vvggﬁ% Ssﬁgéestngo
ed with under any circumstances. _
?ﬁefr? Tﬁaetl,‘ the writ has already been tampered with and bdy ’gllese
amendments we seek to restore it. As Justice Jackson said, those
who sanction abuse of tﬁle wrifé are its re(a;ll1 gsrﬁgrlllses'
. I will be happy to answer C

gtlalr?;ltlzry %‘IIIEFLIN. In this matter of the statute of 11m1tat1%nsc;1, wc—i
are speaking of the statute of limitations applicable to the Federa
court jurisdiction. I believe that almost every State hgs an esiig')%
provision if, for example, someone 20 years later confess',?s a
they committed the crime and an injustice was done, or 11: some]:‘;
thing turns up that would cause a person to really have to see
% i f limitations, if

i ost States have these, but 1n a statute of lim 1S,

it Icggigkb;n written that in the event that there was no prgv1s1olg
available, then under those circumstances, the Fegiera} cour co:;lh
entertain, a jurisdiction or something of this sort; it might cure the

probleréx. - .
Mr. SMITH. Yes, SIT. _
Senator HEFLIN,. We do not want any innocent person to serve or

i ' f us
ing of this sort but the idea is that you and I a_nd some O
igzgh;egn this thing operasijf: tYou g%t t?e ?'p;crzleal 13}&:311%&1;55011.3:{{%1%
i ing nothing in a State penltentiary, e fi
gl}é%islf% glmost li%(e a machine. As 1 underg,tand it, if youlgqok:ﬁ
at the petitions, the same language appears 1n every Igne. ;S a1
written by one person, and everybody wants to do 1t. ov;evg ) the
statute of limitations would mean that they \fvoulc%1 hta\{e t% % Shis
expeditiously. With some sort of a provision like t af , in the event
that there was no State }Il‘einedy available, then, of course,
tion to that. . .
coﬁg.bSeM&;'rrlHéxI%e%lorida, you would file a 3.850 petition 1111 that 's11éu:
ation, and the other relief that 1 thmk would be avaﬂa:ib e in vlg‘liolxl‘-
ally every State would be to go to either a pardon board, or in lor,
ida we call it our clemency board, to have those situations revie

. there. However, there should be some kind of an escape valve in

‘kely event that some State would not have in their crimi-
g:ﬁ ;'llilllels ory by statute some avenue for collateral rev1ev¥: 1
Senator HEFLIN. You mentioned the magistrate par },:c%pati :
hear a lot—say a nine-man supreme courtiof a State tha éaréhs P
having made a decision, gﬁne t}glouggl t%le xitx?gfsgrg}fgis’w?}) S S?;gtz
istrate would have the authority to r .
rpi?)gcl:glarle basically by the fact that he hears it. That is one ofdt})f
reasons that a great number of the State judges have opﬁ)otsi 1(i
Mr. Syta. Well, our practical experience has been t .a; l?r}
unfortunately a lot of the attention on habe?s manifests itse 1{11
death cases but obviously it really impacts the system tot }211 muc 1
greater extent than just that—but we have found that 1nh e casee
where the district court judge holds the hearing, that t eydrréov
very much faster than those situations where it is referred to ba
magistrate. We find that magistrates for whatever reason-—prob-
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ably workload—take a very long time to get to those cases, and it
has been frustrating to us.

I think Judge Bell’s suggestion, though, that when the district
court determined there was a need for an evidentiary hearing, to
refer that back to the State trial court and request them to hold it
and then refer the findings back to the Federal district court might
really solve the problem in a much better way than we have even
suggested. Interestingly, too, two of the districts in our State have
now with their own rule determined that in capital cases, the
judges will keep the cases and not refer them to magistrates.

Senator HEFLIN. Mr. Velde?

Mr. VELDE. General Smith, I wonder, do you have any statistics
available as far as the Florida experience on the percentage of your
incarcerated felons or other inmates filing Federal writs?

Mr. SmitH. I could get you specific numbers. I do not have those
with me but I could get you specific numbers and also the very
?mall percentage that ultimately receive any relief. I will get those

or you. ~

Mr. VELDE. Just off the top of the head, it appears——

Mr. SmiTH. It is in the hundreds.

Mr. VELDE. Yes. It appears that, at any given time, there are
somewhere around 200,000 incarcerated felons in State systems,
and if there are 7,000 petitions, that is somewhere around 3.5 per-
cent. Of those petitions, 2 percent actually go to trial before a Fed-
eral magistrate or judge.

Therefore, in terms of any criminal court workload, caseload, at
the State and local level, it appears these writs are not a signifi-
cant factor. Would that be a fair assessment?

Mr. SmitH. For some reason, more of these writs are filed in the
South than other parts of the country. I know, in talking to other
attorneys general around the country, they do not seem to have the
problem that we do. It is a heavy burden in our State. I guess I
have four, maybe five lawyers that work about full time on this. 1
do not know why it is that way, that the South seems to have more
of these filed than other parts of the country, but that is a fact.

Again, one of my concerns is—because of the heavy volume that
we experience—that some legitimate claims may slip through the
crack. I think that is the reason it is important to streamline it to
the point that those matters that should be considered are consid-
ered but matters which are obviously frivolous and obviously not
going to result in any relief really should not be considered.

I think Federal district court judges will tell you it takes up a
great deal of their time. In fact, many have expressed to me that
the volume has been so great and increasing that sometimes they
do not feel that they are giving them the kind of look that perhaps
they should.

Mr. VEeLDE. Just one other question, Mr. Chairman.

Testimony received before this subcommittee earlier this year in-
dicates that the Federal courts in Florida and particularly in the
Miami area are extremely overburdened. In fact, this subcommit-
tee is considering the creation of at least two and possibly three ad-
ditional Federal judgeships in that area.

Mr. SmitH. Right. There is no question, our State continues to

"have a very significant growth rate. We are still getting about
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300,000, over 300,000 new residents a year in Florida. With the
drug problems in our State and the litigation arising from that,
Federal courts are badly, badly overcrowded.

Mr. VELDE. Really your testimony suggests, however, that these
overworked Federal judges apparently are able to deal with the
prisoner writs more efficiently than magistrates.

Mr. Smita. That is in capital cases, and I am sure it is a result of
Governor Graham and I making the public statements that we
have, and our frustration with the time delays that we have had to
experience. I know in a recent death case Judge Hodge gave a very
considered statement about the dilemma that the Federal district
court judges find themselves in, in the way the statute is worded
now. It is his belief that even if these things are frivolous or they
feel they are frivolous, they are required to take them under con-
sideration. '

I would like to make available to the committee part of that
opinion because I think he states very eloquently the dilemma that
the court finds itself in. I sensed in his opinion that he was asking
for help. They feel a very strong responsibility. I know my lawyers
do not agree with that interpretation, but he is the judge and the
way he reads the statute, he feels that they have that responsibili-
ty to review these cases.

Mr. VELDE. Thank you, Mr. Chairman.

Senator HerLiN. We would enter the statement of Gov. Bob
Graham of Florida, who has filed a statement with us, and it will
be made a part of the record.

So far this seems to be “Florida day.”

Mr. SmitH. Well, we have the problem. Thank you, Mr. Chair-

man.
[The prepared statement and additional submissions of Mr.

Smith follow:]
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PREPARED STATEMENT OF JIm SMITH

Mr. Chai
r. Chairman . ., members of the subcommittee,

I am grateful for the opportunity to testify in
Support of Senate Bill 653, which Proposes a series of
amendments to the federal criminal code relating to

the writ of habeas corpus,

Jjustice Process that have become so common today as to

b . .
€ virtually codified as a method of endlessly appealing stat
e

criminal court convictions.

The result is that we are denied the sanctions of the

' erimi
minal law, often on grounds unrelated to the question of

guilt or innocence. By any definition this is an intolerable
distortion of justice that must come to an end, particularly
at a time when our nation is being overrun by crime.

The federal government ‘and many states

Florida .

including
- have conducted sweeping studies of criminal
Justice in an effort to determine what must be done to
protect society from rising crime rates
The closer presence of crime today , . and its turn

toward greater violence . . has set off a nationwide

re-evaluation of the evolution of defendants' rights to
determine whether there are now so many protections for
the accused that the system has lost the ability to
enforce its criminal laws.
Chief Justice Burger in his annual report

to the American Bar Association , |, | asked whether a ‘

soci i i i

etY 1s redeemed if it provides massive safegdar&s
£

Or accused persons, but cannot provide elementary

protection for its decent, law-abiding citizens

This same questi i

lon is one I hear in F i
. I often in Florida
M ciltizens who are outraged over crime and disgusted

by. ‘ . , ,
Y-the system's apparent inability to deliver on its

criminal penalties,
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We all recognize that swift and sure punishment
is the essential deterrent of the criminal law. But
unless we restore finality to the judgments of our courts

achieving what Justice Harlan called "a visible end"

to the process . . . we cannot expect to protect society
from criminal offenders.

That process must begin by reaffirming the authority
of state courts. And the first step is return a proper
balance to the writ of habeas corpus.

1 have no argument with the many procedural safeguards
won by criminal defendants in 1rulings such as Gideon and
Miranda, which ensure fair triéls.

But I do not agree with the extension of any such rights
beyond due process and fairnesslto fashion a tool with which
to frustrate . . . or duplicatel. . . the administration of
justice in.state courts. |

This is what we have today in the expanded scope of the
writ of habeas corpus.

The writ was designed as a shield against overzealous
prosecutions and other abuses by state courts, but would
scarcely be recognized in that rcle today. -

The writ has become an opportunity for full-blown
review of all state court felony convictions to challenge
alleged errors of search, arresﬁ or trial years or decades
aftdr they occurred.

_. It has been converted from its original purpose into
a device that allows defense attorneys to repeatedly allege
every violation of federal rights that could conceivably
be related to denial of a fair trial.
‘ Yet these same trials have been found valid on appeal
in the highest state courts and . . . in many instances
. allowed to stand by the United States Supreme Court.
The number of petitions filed in recent years . . .

since the scope of the writ was expanded by the Warren

1oopbq}ss are used to frustrate imposition of the sentence.
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court . . . is evidence itself of the success of some of
these claims.

In 1941, only 127 petitions were filed in federal
district .courts. By 1980, that number had exceeded eight
thousand. Yet only 3.2 percent resulted in any relief.

It is obvious that in a preponderance of cases
which I would classify as abuses of the writ .
the intent is not to right a wrong but to forestall imposition
of the sentence or take advantage of circumstances, such as

the death of a key witness, to overturn a lawful sentence.

In Holzagfel v. Wainwright, the defendant waited 21
years to challénge the voluntariness of a confession and
guilty'plea, f£iling the petiéion after the death-of-two
key state witnesses.

In Jackson v. Estelle, the petition was filed 30

years after the conviction, alleging trial error by the

defense counsel.

In ﬁalker v. Wainwright, a defendant who had served
30 years after pleading guilty to child rape, and who had

been denied one writ on his claim of a coerced confession,

,was successful with a second contending that his counsel,

by then deceased, was ineffective.

States obviously cannot defend themselves in such
actions when witnesses and principals are missing or dead,
or have long since lost any recollection. Moreover, when
convictions are occasionally set aside many years later,
retrial of the defendant is difficult, if not impossiblq.

The abuses that go unnoticed in thousands of petiti@hs

for habeas relief are graphically evident in capital casés,ixywhich

,,,,,,,, -

In one such case the U. 5, Supreme Court granted
review, heard and dismisgsed the argument. Subsequently a

dgath warrant was issued and a stay granted on application

for the writ.

EOCRSne
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This habeas action is now two and a half years old,
currently in federal circuit court on an appeal of the ‘
district judge's order upholding the judgment and sentence. 5
If we have capital punishment laws but no cépital
punishment, the intended deterrent will not exist. Yet

. ¢

there are numerous cases in Florida similarly stalled by

federal appeals. \

These amendments do not weaken the writ.

They do not take away anyone's rights.

They do not cut off legitimate claims.

They simply require timely and orderly appeals and .
'ensure that the judgments and findings of state courts
receive proper weight in the federal system.

A three-year statute of limitations would be placed
on federal review of state court convictions to get these
cases decided on a timely basis, when all of the elements
of the original trial are available.

There would be a prohibition on litigating issues in
federal court that were not raised in state court, unless
they could not have been raised . . . either because they
could not have been known or because the state improperly

barred them.

Federal courts would no longer be able to hold evidentiary
hearings on facts fully and fairly determined in state court

. and could intercede only when such standards were not met.
Federal judges would be required to preside at evidentiary
hearings in cases initiated by state prisoners. Currently,
magistrates conduct many such hearings, in some cases, in

practical effect, overruling decisions of state supreme

courts or requiring a third hearing before a federal

district judge. » o
Unless we intend to go to a two-trial system of
criminal justice, the competency and fairness of state

‘e

courts must be recognized.
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' Use of the writ to second-guess state convictions on spurious
grounds has fostered disrespect for the law and had an
adverse impact on the administration of justice and public
confidence and respect in the system.

‘ As Judge Griffin Bell aptly put it, no criminal
offender has reason to accept his guilt so long

as he can endlessly contest the judgment and sentence
of the court,

The United States Supreme Court itself is now
veering away from these expansive interpretations
because, in my opinion, it no longer doubts the ability
of state courts to dispose of federal claims competently
and fairly.

In 1979, Justice Powell wrote that overextension of
habeas corpus by federal district courts threatens the
federal system and the principle of primary state
jurisdiction over criminal laws that the supreme court
itself has repeatedly asserted.

In Justice Powell's words, and I quote:

"The review by a single federal district court

judge of the considered judgment of a state trial court

an intermediate appellate court, and the highest court of

the st?te, necessarily denigrates those institutions."

I would agree with that and urge your favorable vote

on these amendments, which have received the endorsement
]

of the National Governors Association, the National Association '

1
of Attorneys General, the National Conference of Chief Justices
and” the violent cri
ime task force appointed by Attorney
General William French Smith,
I would also agree with Attorney General Smith's
' statement to the Criminal Law Subcommittee of the

Senate last month, to the effect that while it is

important to guard against wrongful convictions, it is

RO-383 O —82mmme
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wasteful to provide additional review without cause
to believe that the result will be more just.

The task force has recommended one change in 653 with
which I strongly concur. This is the proposal that
affords the state court the opportunity to conduct evidentiary
hearings when, in the judgment of a district court, such
hearings are necessary.

In such cases the factual findings of the state court
would be transmitted to phe district court for use in
reéching conclusions of law. The district court could not
substitute its own findings for those of the state court.

This would fully protect the rights of prisoners,
eliminate duplicative evidentiary hearings and end a
severe source of friction between state and federal courts.

1 recommend that the following language be added to
Section 1 of 'S. 653 to accomplish th}s:

If the district judge determ@nes
that an evidentiary hearing 1s
necessary in cases brought pursuant '
to §2254 of this title, he shall )
enter an order permitting said hearing-
to be conducted by the state court
‘ that imposed the judgment and sentence.
However, should the state court
decline to do so, then the district
judge shall proceed with said
evidentiary hearing.

A

' There are several other technical changes to

§.-°653 which I.recommend. These changes conform S. 653

to its companion bill H.R. 3416 and were received from
interested parties, including judges, who reviewed this
legislation in its proposed form. These are as follows:
‘ In Section 2, paragraph (d), line 14, the word

"not" should be inserted after the word "and" so that the
phrase reads "or properly presented in a collateral
proceeding and not disposed of exclusively on the merits."

In Section 2, paragraph (3), line 11, after the word

"aw," insert "or the date on which appellate review of
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such judgment and sentence has been concluded" so that the
phrase reads "if it is not filed within three years from
the date the state court judgment and sentence became final
under state law, or the date on which appellate review

of such judgement and sentence has been concluded." This
change is necessary because some states' criminal judgments
become final after entry at the trial level yet it was

the intention not to begin the running of the

three-year statute of limitation until the direct appeal
was concluded. Thus, this new language ensures that there
will be no doubt that the period of limitation

begins to run_after a direct appeal, if any.

)

In Section 3, paragraph (d)(6), line 25, sLrike 'on a
consideration of such part of the record as a whole.concludés
that there is no evidence to ‘support such finding" and insert
thereig "viewing the record in the light most favorable to
the prosecution concludes that a rational trier of fact:-
could not have made such finding." This change is to avoid

!
any tension with the United States Supreme Court holding

in-Jackson v. Virginia, 433 U.S. 307 (1979). This change
specifically incorporates and codifies the standard of
review of factual determinations of state courts in
‘criminal cases as required by this decision.

I'm sure tﬁe subcommittee will hear from opponents
of this legislation that the writ of habeas corpus is a2
fundamental right, unique to the legal system of a
free people, which should not be tampered with under any
circumstances.

I would suggest to them that the writ has already
been tampered with, and by these amendments we seek to
restore it. As Justice Jackson said, those who sanction
abuse of the writ are its real enemies.

Thank you.

(S HERE
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STATEMENT
OF,

’

GOVERNOR BOB GRAHAM
GOVERNOR OF FLORIDA
on behalf of the

THE NATIONAL GOVERNORS' ASSOCIATION

Mr. Chairman, on behalf of the State of Florida
and the National Governor's Association, I appreciate
the opportunity to present these remarks concerning the
" reform of habeas corpus procedures relating to federal
court review of state criminal convictfgns.

}

The Criminal Justice System, at both the state
and federal levels, is continually criticized for its
lack of speedy administration of justice and its seem-
ing inability to control crime and prdtect our citizens.
Most of us agree with the experts who tell us the
greatest single deterrent to crime is swift and sure
punishment for guilty offenders; yet the system too

often fails to deliver a final judgment.

The citizens of Florida are greatly concerned
about the problem of crime--especially violent crime--
in our cities. Our shores have been inundated with
foreigners entering the United States illegally and
massive quantities of illegal narcotics. Both of these
problems, while having far-reaching effects at the national

level, have had a major impact on South Florida.

Crime, and the fear of crime, has caused many
of our citizens, especially the elderly, to alter their
life-styles, People'feel that they are no 'longer safe

in their own neighborhoods and exist as virtual prisoners
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. N
in their homes. We must be careful, however, to balance
the rights of criminal defendants with those of the

victims and society.

We must not let our system of ju§tice become so
over-burdened with these protections that there is no
finality in the judgments of our courts with the result
that public confidence in our Criminal Justice System
becomes eroded.

For example, in the two years and ten months th;t
I have been Governor of Florida, I have signed 22 death
warrants and 13 have expired during federal stays grantsd
on petitions for a writ of habeas corpus. In the one

case in which the law of Florida was carried out, it

‘took 17 judicial reviews, including four by the Florida

Supreme Court and six by the U.S. Supreme Court., I submit
that it is unreasonable to expect that our Criminal Justice
System must take seven years to determine the fairness

of a two or three week trial.

The Attorney General of Flogida, Jim Smith, has
been a major proponent of changing the federal criminal
code as it relates to habeas corpus appeals. As Florida's
chief legal officer, he is responsible for representing
our State in these numerous, tiﬁe—consuming and expensive
appeals and will testify as to the compelling need for

this reform.

The Attorney General's Task Force on Violent Crime,
after numerous public hearings throughout the United States,
has recommended in its final report dated August 17, 1981
that habeas corpus reform, such as that under consideration

here today, be adopted.
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Additionally, the National Governor's Associaﬁion,
. at its annual meeting in Atlantic City, New Jersey, on
August 9 - 11, 1981 unanimously adopted a resolution
supporting this legislation under consideration toéay
and I am pleased to present it at this time.
(resolution attached)

While I am a strong believer in procedural gains
made by criminal defendants in protecting their rights
to a fair trial, such as the right to counsel and the right
to remain silent when questioned by law enforcement
officials, I believe that the Federal Writ of Habeas
Corpus, as presently utilized, has become a device to

frustrate and unduly delay the administration of justice.

The reform of Federal Habeas Corpus proceedings
will ensure a greater finality of state criminal court
convictions and a greater deference to findings of
fact in state criminal proceedings. The‘proposals
before you are not ‘designed to prevent reasonable
review of state criminal convictionsiby-federal courts,
but are intended to prevent the filing of £frivolous

and repetitious petitions for habeas corpus.

! X
I urge your wholehearted support of Senate Bill 653.

Thank you.

1. COMMITTEE ON CRIMINAL JUSTICE AND PUBLIC PROTECTION SUSPENSION
FEDERAL CRIMINAL LAW/HABEAS CORPUS PROCEEDINGS

The problem of crime in olir ‘cities and states is increasingly serious. While crime
rates continue to rise, public confidence in the criminal justice system shows a

corresponding decline,
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The National Governors' Association believes that one of the principal factors
contributing to this decline in public confidence is the existing lack of certainty and
finality in the criminal justice system. Although certainty and swiftness of justice have
been universally accepted as a strong deterrent to criminal actlvity, the diminishing
ability of the states to carry out the judgments of their cvriminal courts has led to an
erosion of certainty.

We further belleve that the Writ of Habeas Corpus was designed as a shield to

protect innocent citizens and not as a sword to frustrate the administration of justice.

‘Today, however, some of those commendahle procedural safeguards attached to the writ

are being abused and have become instruments with which to delay or stymie justice.

Because of these and other problems caused by the abuse of the Writ of Habeas

Corpus, amendments to federal criminal law are necessary to require the orderly and

timely presentation of claims on behalf of criminal defendants and to restore finality to
the criminal justice process and a proper respect for state court factual determinations.
The amendments should:

e Require that a district judge, rather than a magistrate, conduct any evidentiary
hearing held in a habeas corpus proceeding involving a prisoner held in state
custody.

e Recognize the legitimacy of the "contemporaneous objection rule" which bars
litigation of issues not properly raised unless "cause and prejudice" is shown for
failing to comply with state procedural requirements. Requiring that issues must
be raised in the state court system if they are to be raised in the federal system,
absent special circumstance, is the only fair and sensible approach to admin-
lst‘ering criminal justice. It gives the state system an opportunity to correct any
constitutional error anq.{o. resolve any factual disputes while the witnesses still
have keen memories, and protects defendants by ensuring that their rights are
promptly vindicated at trial or on direct appeal and not after many years of
incarceration.

e Establish a reasonable time limit within which state prisoners must institute a
federal habeas corpus action which challenges their state court conviction.

e Require a habeas corpus court to accept state court findings of fact where there
is an evidentiary basis for that finding providing the petitioner was accorded a

full and fair hearing on the factual issue.

|
£t gtz
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system or procedure for allowing collﬁteral attacks on criminal
] convictions and if the allegation of "extreme injustice'" related
DEPARTMENT OF LEGAL AFTAIRS to the petitioner's guilt or innocence, If a state had a pro-
OFFICE OF THE ATTORNEY GENERAL CEdUl.Te.fOI‘ collateral review then no such exception to the period
THE CAPITOL 4 o of limitation would be available. The petitioner would have to

pursue his remedy in state court if beyond the three-year period
TALLAHASSEE, FL.ORIDA 32301 of Llimitation.

JIM SMITE
@2&%?%2%? December 2, 1981

Mr. Rose recommends Section 3 of 8. 653 also apply to

Ms. Linda White

Chief Clerk

Senate Judiciary Committee
Subcommittee on Courts

2233 Dirksen Office Buillding
Washington, D.C. 20510

Re: S. 653, Habeas Corpus Procedures Amendments Act
of 1981

Dear Ms. White:

In accordance with my testimony given on November 13,
1981, before the Subcommittee on Courts, Committee on the
Judiciary, I wish to supplement the record with the following
information consisting of an order of a Florida District Court
Judge, supplemental responses to questions asked of me during
mv testimony, and commentary on the testimony of other witnesses.

Attached is a copy of relevant portions of an opinion
rendered by United States District Judge Hodges, Middle District
of Florida, on Mav 8, 1981, referred to in my testimony. In
this order the court clearly placed the responsibility for
creating federal review of state criminal convictions on Congress
and noted that Congress is the proper institution of government
to cure imperfections in use of the writ.

During my testimony, Mr. Velde requested the percentage
of Florida's inmates filing federal writs of habeas corpus.
According to the 1980 Annual Report, Administrative Office of
the United States Courts, at A-151 and A-152, in the twelve-
month period ending June 30, 1980, federal magistrates handled
491 state prisoner petitions for habeas corpus in Florida.

During this period, Florida had some 20,000 inmates. Thus some
2.5 percent of all inmates filed a federal habeas corpus petition
during that twelve-month period.

Regarding the Testimony of Jonathan C. Rose
Assistant Attorney General
Department of Justice

Concerning the statement of Jonathan C. Rose, 1 wish to
again reiterate my opposition to his suggestion that an exception
be made to the three-year statute of limitation. He suggests
Congress add language to S. 653 to allow a court in its dis-
cretion to entertain a petition for habeas corpus after the "
limitation péeriod expired when 'necessary to avoid injustice.

T believe that such a standard would effectively eliminate

the period of limitation. Every petitioner would claim "injustice"
forcing the courts to litigate this issue and no doubt out of an
abundance of caution would elect to hear the petitioner's claim.
Such a standard offers no real relief to the states. However,
should Congress believe the three-year period of limitation too
inflexible then I endorse the suggestion of Senator Heflin that

an exception be created to allow a federal court to hear a case

to avoid an "extreme injustice'" only if a state does not have a

determination by state courts of issues of law as well as fact.
This suggestion is clearly appropriate and should be considered
by the Congress. This is particularly true in light of such
decisions as Jurek v. Estelle, 623 F.2d 929 (5th Cir. 1980) and
Baty v. Balkcom, ___F.,2d (1lth Cir. 198l), Case No. 80-7668,
Opinion filed November 16, 1981. I look forward to receiving
his specific proposal.

Regarding the Testimony of Richard J. Wilson
. Director, Defender Division
National Legal Aid and Defender Association

Mr. Wilson in his opening comments to the Subcommittee
stated that habeas corpus filings by state prisoners 'have

declined acutely over the last decade" and that habeas proceedings

do not adversely impact the administration of justice. This

is not the case. In Fay v. Noia, 372 U.S. 391 (1963), Justice
Clark observed that from 1941 through 1962 the number of habeas
corpus petitions rose from 127 to 1,232, Fay v. Noia, supra,
at p. 446, note 2, According to the 1980 Annual Report
published by the Administrative Office of the United States
Courts, habeas corpus petitions filed by state prisoners in the
gnifed States District Courts between 1975 and 1980 were as
ollows:

1975= == mmmmacenn 7,843
1976-=m-uocman 7,833
1977-=-mmmmmmemn 6,866
1978=-mmmmceees 7,033
1979---mmmmmme 7,123
1980--~mmmcmmma 7,031
1981---mmmmmmem 7,790

(Anngal Report at p. 62, and written
testimony of Richard J. Wilson at p. 6
as to year 1981).

That agency itself stated that state Prisoner petitions
represented a "significant" portion of civil litigation of the
district courts. (Id., p. 60). The foregoing table for years
}975—8} clearly demonstrates there has been no overall decline
in petitione in recent years.

. The complaint by Mr. Wilson that state post-conviction
remedies are futile ignores the fact that errors should be raised
at the original trial and on direct appeal by counsel which is
why counsel is provided in the first instance.  Witt v. State,
387 So.2d 922 (Fla. 1980). Collateral proceedings are not a

substitute for direct appeal which is what most petiti
attempt to do. petitioners

According to Mr. Wilson, the amendments in S. 653 "would
result in totally arbitrary exclusion of certain state court
defendants from the federal habeas process." Mr. Wilson alleges
that these defendants could not push their cases through the
state court direct and collateral appeals process within three
years and therefore would be forever barred from relief in federal
court despite a showing of merit to their claims.

. Initially, if there were a showing of merit to their
claims, then presumably state courts would agree and correct the
Judgments without need of federal review. Contrary to the belief

of Mr. Wilson, state courts do adequatel rotect d !
constitutional rights. d VP sfendants
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Secondly, defendants would not be '"forever barred” from
relief in federal court because they could petition for certiorari
in the United States Supreme Court. Thus, defendants can seek
relief in the United States Supreme Court on petition for
certiorari if state courts trample their federal constitutional
rights, Indeed, in most habeas corpus cases in Florida,
defendants have already unsuccessfully sought federal review in
the Supreme Court by certiorari. Under such circumstances, it
is obvious judicial resources are being squandered.

Thirdly, and most importantly, the period of limitation
in §. 653 does not begin to run until the state court judgment
is final under state law. In most if not all states this occurs
after the completion of the direct appeal or appeals or direct
review. Thus, in most states finality is not achieved until the
state supreme court renders its opinion and this opinion has
become final. As a practical matter, this means for most states
a period of one to three years after the original conviction in
trial court, upon which the three-year limitation period of
S. 653 is added. This procedure affords ample time to seek
federal review. Accordingly, the cases cited by Mr, Wilson on
page 12 of his written remarks would not be barred under S. 653.
Should there be any doubt whether some states' criminal judgments
become final after entry at the trial court level even though
appealed to state appellate courts, Congress should specifically
insert the following words on page 3, line 11, of S. 653 after
"under state law': "or the date on which appellate review of
such judgment and sentence has been concluded." This is the
approacheutilized in the companion House version of S. 653,

H.R. 3416.

It should also be noted that even though a state conviction
may have become final yet there remains a collateral proceeding
in state court there is nothing to prevent the defendant from
pursuing his habeas corpus petition in federal court during
the pendency of the collateral proceeding. The federal court
obviously would not apply exhaustion of state remedies under
such circumstances since to do so would eliminate the defendant's
right to seek federal habeas corpus relief, Thus, in all events,
a defendant is not "boxed in" by the three-year statute of
limitation. He has ample time for filing his federal constitu-
tional claim in federal court after the state judgment becomes
final.

Mr. Wilson's complaint about Section 3 of §. 653 reflects
a total misunderstanding of Townsend v. Sain, 372 U.S. 293
(1963) and Brown v. Allen, 344 U.S. 443 (1953). The amendment
merely recognizes that if there was a '"full and fair hearing" in
the state court a second evidentiary hearing is unnecessary.
If there is competent evidence to support the state court
hearing why should a federal district court be permitted to hold
another hearing. See Justice Stevens' dissenting opinion in
Jackson v, Virginia, 443 U.S. 307 (1979).

Throughout the remarks of Mr. Wilson is the premise that
state courts do not adequately protect federal rights of
criminal defendants. This was rejected by the Supreme Court of
the United States in Stone v. Powell, 482 U.S. 465 (1976) as
being unsupported by the cases coming before that Court.
Congress should likewise reject Mr, Wilson's view. State judges
are selected from the same pool of talent as federal judges and
state judges are also sworn to uphold the federal constitution.
They can be trusted to protect our civil liberties.

Moreover, if as Mr, Wilson asserts state judges are not
competent to protect defendants' congtitutional rights, then
prosecution and adjudication of defendants should simply be
turned over to the federal government. A system of justice
in which state court proceedings are only a preliminary step
with ultimate decisions on the facts and the law routinely
occurring in federal court is certainly less preferable. There
simply is no reason to have a state court system if Mr. Wilson's

views prevail.
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Rggaiding Fhe Testimony of Robert L. Harris
St President, National Bar Association

Mr. Harris testified that u
. ) t : nder S. 653 def
ggge:als$11neffect1ye assistance of counsel in ﬁaszg:nggrgggld
counsél c;ésb:sgz;:;gnb;shigcorrect. Ineffective assistance of
: : abeas corpus petition even with
iggpgzo?aggeg. 623 %gst as any other federal constitutional claim
2d ., . 3 simply requires that these claims be

state court factual determinat
: lons and that
system first be allowed to rule on the claimthe srate court

Mr. Harris may be referri
. \ erring to the fact that i i
2:§;§§aggergfsgguzseiaggg ?r;s%nglto a Sixth Amendmesgeifgfgtzgn
S o ailing to compl i iti
state court procedures. This concerns Sectibnyzwéghsleggglmate

To create such an exception to Section 2 of
égigya;gégéon completely undermine the principleogoﬁéagggdwggld
o e ment gnt as well as undercut the Supreme Court's
suggestio;ght V.ISykes, 433 U.S. 72 (1977). Moreover this
L i vang ieady been rejected by several of the circuits
was devermins Ricketts, 551 F.2d 680 (Sth Cir. 1977) . the eomrs’
Fag1oterm nlgg whepher petitioner had demonstrated éause for
saill ghat wihe a timely cha}lenge in state court. The court
attovnonat ’S on}y alleggtlon in this regard is that his trial
ot objeZtP"ov%hEd 1neffec§1ve assistance of counsel in failin
faitons té comp%yQSEZﬁ ggggcted this assertion as an excuse fgr
would effectively eliminateetﬁguiﬁlgfocedures noting that it

This assertion must be rejected, h
fo?,.lf accepted, it woul% effeétisziger,
eliminate any requirement of showing cause
at all. If a petitioner could not demon-
strate any legitimate cause, he would onl;
havg to raise the specter of ineffective v
assistance of counsel to get his challenge

heard, This i
eard- 683-we refuse to sanction,

To like effect is Indivigli. i
1 glin v, U
624 (2nd Cir. 1979), cert. denied. 100 S?éﬁ?dl§§2t?§é88§? F.2d

Without some showin
g that counsel's mistak
X;re so egrggiou§ as to amount to a Sixtﬁ o8
ofegggggglylolatlon [gf ineffective assistance
©:i, @ mere allegation of error
ggugie& is 1nsuff§cient to establish 'caSZe'
cuse a procedural def
612 F.2d 631, aule.

A .
1981y ccord, Washington v. Estelle, 648 F.2d 27¢ (5th Cir.

Congress should re; i i j
and Second Circuits haveeésgg.thls SUEBestion just as the Fifth

Finally, Mr. Harris testifi

Wa  Fin , . estified that the o

h;gng;;gguéhatF&oglda case cited by myself in ;;sgegﬁigﬁiker ro

bes cfiminai deéesszngorpgs yeﬁief should always be avai{ébggoves
. 1 nt. wlsh to simpl i

this case which T believe clearly demongtzagzpéﬁznnggg Eggtg of
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period of limitation within which habeas petitions must be
brought,

In 1937 Walker raped a female child under the age of ten
vears and was apprehended in the act by a number of citizens,
Through counsel Walker entered a guilty plea on April 15, 1937 ¢
and was sentenced to life imprisonment.

In August of 1968 after his parole was revoked and he
was reincarcerated Walker filed a petition for writ of habeas
corpus in federal court alleging that he was not provided with
an attorney to represent him in the original conviction and that
he was coerced into pleading guiltv by the arresting officer who
happened to be the sheriff of the county wherein the crime was

committed,

An evidentiary hearing was ordered even thecugh the records
showed Walker did have an attorney at the time he entered the
plea and the claim was presented some thirty years after the
entry of the plea.

Fortunately the state located the sheriff, who had retired
and was still living in the area. He was the only living witness
other than Walker since both the defense lawyer and trial judge
had died years earlier. At the hearing the sheriff denied
threatening Walker in any way whatsoever and testified the
charge was absurd because the state had numerous witnesses who
caught Walker raping the child. The district judge on February 13,
1970, denied the writ of habeas corpus finding Walker was not
credible. In August of 1970 the United States Court of Appeals,
Fifth Circuit, affirmed the order denying relief, Walker v.
Wainwright, 430 F.2d 936 (1970).

One year later Walker filed a second petition for writ
of habeas corpus in federal district court and this time alleged
his attorney was ineffective. The state objected to issuance of
the writ raising laches as an affirmative defense because trial
counsel had died and without his testimony the state could not
refute the defendant's testimony. The district judge held a
second evidentiary hearing and on the basis of Walker's
uncontradicted testimony granted the writ of habeas corpus.
The court presumed that Walker was prejudiced by counsel pleading
him guilty shortly after being appointed to represent him.

What the state could not prove due to the death of key
witnesses including trial counsel was that the trial judge had
a personal opposition to the death penalty and by pleading guilty
counsel for Walker avoided the possibility of having a jury
return a death sentence. Thus, counsel for Walker could have
been shown by the state to have been effective had the petition
been more timely filed. The statute of limitation would bar such
stale claims which are virtually impossible for the state to
refute. Walker prevailed in this case not because his claim was
meritorious but because the state could not refute his testimony
due to the passage of time--here some 34 years. A statute of
limitation to prevent such unjust results is imperative.

Thank you for including these remarks in the record of
the hearing. Please call on me if you need additional information.

cerely, a

.

torney General

4

57

[
e T
UNITED STATES DISTRICT COURT ¢, " =%¢
MIDDLE DISTRICT OF FLORIDA ' e
TAMPA DIVISION
'WILLIE JASPER DARDEN, %
sk
Petitioner, *
ivs~ % CASE NO. 79-566 Civ-T-H '

LOUIE L. WALNWRIGHT, Secretary %
of Department of Offender *
Rehabilitation, State of w
| Florida, *

Regpondent.

MEMORANDUM OPINION

U
H
| Willie Jusper Darden, a Florida prisoner under sentence of

dearh, petitiuns for a writ of habeas corpus pursuant to 28 USC

§2254, His petition was referred to a United States Magistrate

v who cunducted an evidentiary hearing and subsequently rendered a
PﬂuporL and Recommendation that relief be granted on two grounds.
!
ﬁThe parcties filed their respective objections to the Magistrate's
- . . . . : .

s Report, and a iearing was then conducted before me in order to

i facilitate the de novo determination sequired by 28 USC §636(b) (1)
I(B) and (C). See also, Rule 6.02, M. D. Fla. Rules, and Rule

8(¢(b) (4), Rules Governing §2254 Casee. Upon full consideration of
'the Magiscrate's Report, the record ol the proceedings he con-
ducted, and the case in general, I um convinced that the infimmitices
in the Petitioner's trial do not assume constitutional dimensions
Jand that his petition should be denied.

v

I Background

Carl's Fuiniture Store was located in Lakelund, Florida. Tu

k!
i

i . . .
;nppllnuccs. Ihe uwiness was owned Ly Mres, 'elen Turwman and her
. :

was 4 wmall cetail srore dealing in used Turaiture and houschold
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husband Carl. Their home was adjacent to the store, ‘and Mrs.
Turman managed Lhe business alone while Mr. Turman held employ~
ment clsewhere.
on the evening of September 8, 1973, Mrs. Turman was the
victim of an armed robbery in her store. While that crime was in
progress Mr. Turman happened to enter upon the scene. He was
followed a few minutes later by Phillip Arnold, a teenaged neigh-
bor. What happened next was succinctly described by the Supreme
Court of Florida in the following terms:¥*
The record shows that Appellant first
robbed Mrs. Helen Turman and that, when her
unarmed husband Carl started to enter the
store, Appellant shot him between the eyes
scattering blood and brains. As a sixteen
year old boy, Phillip Arnold, tried to aid
the wounded man, Appellant shot him in his
mouth, neck, and side, leaving permanent
injuries, including a bullet still in his
neck at time of trial. While her bleeding
husband lay in & rainstorm at the door,
Appellant tried to force Mrs. Turman to
commit an unnatural sex act upon him at gun

point. She refused, and after shooting the
boy Appellant left the area.

murder (of My, Turman), robbery (of Mrs. Turman), and assault with
intent to commit murder (upon Phillip Arnold). Following a change
of venue to another county, the trial was held in January, 1974,
In addition to circumstantial evidence against him, Darden was
positively jdentified during the trial by Mrs. Turman and Phillip
Arnold. His defense was alibi, and he was the sole witness to

testify in his behalf.¥*

* parden v. State, 329 So.'2d 287, 290 (Fla. 1976). The Magis-

Trate's Report and Recommendation contains a more detailed
description of the facts.

%%The Patitioner thus gained a procedural advantage affurded
by the Florida Rule that . a defendant offering no
testimony in his own behalf, except: his own, shall be
entitled ko the concluding argument befure the jury.'" Rule
3.250, Fla. hulus of Criminal Procedure, 34 F.S.A. 5 (1975).

Darden was arrested and subsequently indicted for first degree
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IV Congclusion

The Petitioner's trial was not perfect, but neither was it
fundamentally unfair., His jury was properly examined on voir
dire und none was excused merely because of expressed opposi-
tion to capital punishment. His other claims of constitutional
deprivation were determined by the Magistrate to be unfounded,
and in that the Magistrate was correct.

The petition for a writ of habeas corpus pursuant to 28

USC §2254 is DENLED, and the stay of the warrant is DISSOLVED.

The Clerk is directed to enter final judgment.

vV Epilogue

The Turman nurder occurred in 1973. Darden was quickly
apprehended, and was promptly tried, convicted and sentenced
within a year. His direct appeal was deci ded by the Supreme
'lCourt of Florida in 1976, and the following year the Supreme

Court of the United States discharged a writ of certiorari pre-

! vionsly granted. Clemency proceedivgs occupied the next two

years, und the Governor ultimately signed a death warrant in
May, 1979. Petitioner then filed the instant petition in this
Court, pursuant to 28 USC §2254, almost six yeurs after the
offense.

‘e nature of the case, and others like it, has attracted
intensive nublicily which has, in turn, served to fuel a |
wrowing publie Crustration concerning the administration of

criminal justice in the courts. The Chief Justice of the Uniled

¢ States in his Tast annual address to the Amerizean Bux Assaclation

recognized and pgive voice to the smae publie Crustration; and,

! to tha exteny that this very veal exagperation is Fomenting un

joverall lous of senlidence on the part off the pnblie in its

@ pe o
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court system, particularly the federal courts, those who supply
the public with information and opinion should be particularly
careful to impart only that information which is accurate in
every detail. Unfortunately, many lay persons and cven some
lawyers and judges do not scem to understand the historical

or the contemporary role of the federal courts in habeas corpus
procecdings iuvolving‘state prisoners, and that lack of under-
standing has caused the public to be the recipient of a con-
siderable quantity of misinformation and erroneous innuendo con-
cerning the proper institution of government upon which respon-
sibility should be placed for both the cond{tion and the cure.

The Constitution of the United States, Article I, Section
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ALy o @ it fl e o

the jurisdition of the sentencing court, See Stone v. Powell,

\ - -
. f_,;,\wl . _ i

428 U.S, 465, 96 5.Ct. 3037 (1976). See also Schneckloth v.
Bustamonte, 412 U.S. 218, 250, 93 S.Ct. 2041, 2059 (1973)
(Powell, J., concurring), and Wainwright v. Sykes, 433 U.S, 72,
97 S.Ct, 2497 (1977).

Recently, in Swain v. Pressley, 430 U.S. 372, 94 s.Ct. 1224

(1977), dealing with the statute creating the Superior Court of

9 Clause 2, the so-called non-suspension clause, provides as the District of Columbia, the Court's decision suggests that the

" ivi e it of as : ; . e ye st , .
Cg?gugrgﬁz}igsogfbghsuggzndgd Hsg%ess | impunity, of any jurisdiction to issue writs of habeas corpus
| when in Cascs ef Rebellion or Invasion '

the public Safety may require it

|

|

\

follows: : District Courts might well be relieved, with constitutional |
|

at the behest of state prisoners so long as state law affords an ‘

. o ) adequate and effective collat i

Many seem to believe that this constitutional provision is the ‘ d lateral remedy to test the legality of
. i the petitioner's detention.

direct jurisdictional base of habeas corpus procecedings ianvolving ; P

i
| ) ! In any cvent, whether the ¢ i tutd : i
' srate priscuers. That conclusion is open to substantial doubt. : Y ' e constitution has etched the writ

. . | in stone to any degree i i
| aril 1867, or during the first seventy-eight years of consti- i y degree or mot at all is not the point here. It
ﬁ is encugh that the[gxisting statutes, 28 USC §§ 2241 and 2254,

rutional government, the writ of habeas corpus in the federal
|

afford the reiady and thus v i : istri .
courts was governed by the Judiciary Act of 1789 and extended ‘ ‘ : Y require the District Courts to enter-
) ) ) : tain a state prisoner's applicati " i a
only to prisoners held in custody by the United States, not the ! ; pplication for a writ of habeas corpus

. | if it is clained that he is deta: i 5 i ) ) 3
soveral states. Furthermore, even with respect Lo federal i fained tn custody fn violation of

. the Coustitution or laws or treaties of the ic s .
prisoners, Lhe scope or puwer of the writ was limited to an treaties of the United States. Move- :

e . , | over, the fact that the - . ~d3udi
inquiry as to the jurisdiction of the sentuncing tribunal. 0 ! state courts have heard and adjudicated
. the constitutiona i c po X .

In 1867 the availability of the writ of habeas corpus in onal claim does not gurerally® preclude the

l
|
he Codornl courts was eztended to state prisoners by act of s 1 withority and duty of the District Court to make an independent
j
i

detevmination uof the constituti i
conpeess now cmbodied in 28 USC §2254.  Fven then, however, the i a tional issue. 1Indeed, as a matter

of cumity to ihe state courts, the statule requicves that all

cacly cases Liwited the reach of the writ Lo an exmainalion of
. ) , 1 oxisting stule remedies be exhausted before the petition is filed

(-4

. v
‘ in the Cediral court so that, of necessity, the habeas pro-

ceed’ag i alvags a ve-hashing of the constitutional issues

4 oalready decided in rthe state coucts.,

L = S —— —

PN . - . . 5
! irone v, Powe 1, sopra, dealing with Ponrth Auendeient issues,
; cunslitules on exeeption, ' '

. © RO-3RY O—82--b
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The point of this discussion is that, while there is great

nt law concexrning
Whatever the future may hold for habeas corpus procecedings

utory redress of our prese

clamor for stat
d should ruwmember (or should

insti at -3
stituted by state prisoners generally, and whatever the public

habeas corpus relief, all involve
as the case might be) that the existing law
8 g perspective may be, the case of Willie Jasper Darden has be
en

be clearly informed,
thoroughly, thoughtfully and quietly considered under the statute

ig. ditself of statutory origin. It was not created, and cannot
be amended, by the courts. Given the statute it would be a and_the Constitucion, and judgment will )
Eross violation of law and of a judge's oath of office if he sirecced. The Petitioner may then seck Z?W e ent?red as
should arbitrarily decline to entertain a proper petition filed Court of Appeals, as is hi . ek timely veview by the
als, is right.

(T 1S SO ORDERED at Tampa, Florida, this __ &3 day of

d to the extent there is widespread belief that

under it; an
the federal courts have somehow '"bootstra ed" their own authorit
PP y May, 198L.
to indiscriminately meddle in state court criminal prosecutions
- - a belief nurtured by jnferences to that effect in the public
-5 : ‘
press - - unjustified and unnecessary damage ig being done to L/Lt,&l,/( > W, ’;éy,ﬂék
0 et o St - — L E ;.“_/ /—‘
UNTTED STATES DISTRICT "JUDGE

ry system of judicial administr

the ve
Those who wish to debate the need

are so vitally interested.

for change should focus their attention and the brunt of their

upon the statute and the Congress, not the Courts.

|

\

|

<

ation in which all of us ‘

!

remarks {

In addition to substantive issues, there is also public

concern abont the length of time taken by the courts in disposiug
of habiras corpus proceedings. Quite apart Crom the notoriously

crowded dockets of the Ffederal courts, however, & circumstance

which is alsc buyond the concrol of the courts, theve is no pro-

ision in 28 USC §2254 requiring expedited consideration whereas

o dozen other statutes which do regquire

\"

there are at least tw
rhat preference be given Lo specified classus nf cases such as,
Y for example, criminal cases poverned by the Speedy Trial Act, 18

Usc 8316L.%

SA holions wwrghs proceeding nnder 22 USC §2754 is a civil case

in the foderal enurt, Examples of other stalutes requiring @
pruedited o cridepation of cortain uivil viases . are 42 USC

k9GANe=-5(0) (%), gaind Bap Loyment cpportunily Act; h2. 1JSC

§1970C), Yot i Rinhts sct; 29 USC §1303¢0) (4), Faployece .

Reliemonis Freome Seeurity Act; A2 USC 5904 (e), Soeinl

Secnrily sct.

e
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E . UNT'CED STAES DISTRICT COURT
‘ - N YIS . .
DEPARTMENT OF LEGAL AFFAIRS ' SOUTIRRN DISTRICE OF FTORIDA
OFFICE OF THE ATTORNEY GENERAL ' |
_ Case No. 8l1-6663-Civ-NCR

THE CAPITOL.
TALLAHASSEE, FLORIDA 32301

ALVIN BERNARD FORD

JIM SMITH

Chief Clerk

Senate Judiciary Committee
Subcommittee on Courts

2233 Dirksen Office Building
Washington, D.C. 20510

Re: S. 653, Habeas Corpus Procedures Amendment Act
of 1981

Dear Ms. White:

I wish to supplement the record before the Subcommittee
on Courts, Committee on the Judiciary, concerning the above-
described bill with the following information consisting of a
recent order issued by a United States District Judge in Florida
concerning federal review of state criminal convictions by
virtue of the Habeas Corpus Act.

In this case, the defendant was convicted of murder but
waited a number of years before bringing his habeas corpus
petition. Particular attenticn is drawn to page 13 wherein the
judge comments on S. 653 which would create a time limitation
within which writs of habeas corpus could be instituted:

There are certain matters that the publi: might
wonder about, and I understand why they might.
For example, why a case that was tried in
December of 1975 didn't get reviewed on this
basis until December of 1981, T don't know
why the Supreme Court of Florida took three-
and-a-half years, I don't know why it took
another couple of years for the death warrant
to be issued. And T don't know why the Congress
+ of the United States doesn't enact the law
that has been introduced setting forth a time
Timitation within which these writs of habeas
corpus must be instituted. If they had, we
wouldn't be here on a crash basis. (e.s.)

The opinion is attached for your information.

Singerely,

Attprney Céneral

Js/tlv

Enclosure

Att General December 18, 1981 . et s
mﬂ?ﬂFﬁﬁh , Petitioner
a 3
. ~Vs.-= FINDINGS OF FACY ANDF, -] -
CONCLUS 5 OF - -
. CHARES G. STRICKLAND, TONS OF LAW
Ms. Linda White JR., ctc., et al ‘ Wbl 10

Respondents

The facts are presented in terse form in the opinion of
the Supreme Court of the State of Florida, as follows:

On the morning of July 21, 1974, rFord and

three others, who had decided to commit a

vobbery, went with weapons to a Red T.obstor

Reslaurant in Fort Lauderdale, Florida.

During the robbery, after two people had

esvnpod.from the restaurant, rord's three

accomplices realized the police would soon

arrive an@ 80 left the scene of the crime

Ford remained in order Lo effectusate Ihe ’

tze{f ofdsomc $7,000 from the restaurant's

vault and was confronted by Officer Dimitri INTa WS
Walter Ilyankoff of the Fozt Landerdalelﬁgijce [)U§@3E3H V Ei D
bepartment. Ford shot the policeman three o
times, wounding him fatally. Appellant

escaped in Lhe decedent's police car, a |

: : : 3 : nd Dt
hlf‘f}nsezgrlnts were later found in'the FC 14 158
vehicle after it had been abandoned. lle was owwe%&qﬂp
arrvested in the vicinity of Gainesville, ATK%%?&IJ%awﬁd&u

Florida, and was returnced Lo Fort i QRIRA
ida, o ort Lauderdale
for indiclment and trial. .

Ford v. State, 374 'So. 2d 496; 497 (Fla. 1979).

The Supreme Court of Florida did not go into much
detail and, as sﬁated in the Supreme Court's opinion, the
circumstances of the killing are somewhat less than explicit.
What happened was that llyankoff arrived on the scone and
was shot twice in Lhe alvlomen without warning. wWhile lying
oulside Lhe back door of the Red Lobsler Restaurant, <defendant
Ford Lhen ran ovut of the restaurant to the poiiue cruiser,
apparently realizing that his accomplices had left in Lhe

escape vohicle without him. There were no keys in the
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cruiser so Ford returncd to the police officer. TIlyankoff
had, in the meantime, radioed for assistance and had struggled
in an effort to geﬁ up.. Defendant ran back to the police
officer and asked him for his keys. rlyankoff then was shot

in the back of the head, at close ranyge by defendant Ford;

\
at that'point Ford took the keys and escaped in the police .

cruisey. at high speed. Not only was there an oye witness,
an employee of the restaurant cowering in a utility room at
the back of the restaurant observing it all through a slatted
door only about five feet from the officer, but Ford's
movements were scen by a nearby resident and the call for
help was, of course, heard on the radio as well as taped.

It secems unnecessary to go into more elaborate details ahbout

the slaying or the corroborating evidence for purposes of

this order.

FINDINGS AND CONCLUSIONS

pefendant is present, counsel are present.

T am going to take the issues as they were rajised in
the petitioﬁ for writ of habcas corpus filed by the defendant
beléw énd betition;r in this‘court, in the case of Alvin
Bernard Ford versuéACharqeg;d{ Strickland, et al., 81-6663-
Civ-NCR. <

The first iésue raised was the issue of confrontation
of witnesses. [The ground asserted is that the petitioner
was denled the right to confront witnesses, and the court
finds no merit in that contention, for a nuwber of rcasons.

The opportunity existed for the defendant tq call Ms.

Buchanan in this case as a witness. Whether or not defense

counsel would have been successful in treating Ms. Buchanan

s
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as an advorse wilness, of coursea, is pruhlematical, and I
shall not indulge in speculation as to that ruling, nor do

I find it would rige to the constitutional level required

for the issuance of the writ, cven if the state trial court's
ruiing was wrong. Besides, Lhe matter has been Lreated
additiopally by the Supreme Court af Florida in its holding.

I cmphasize again this court does not sit as an appellate
tribnﬁ;l to raview the findings of the Suproeme éourt of
Florida or to second-guess the trial court judye, but only
in the arca prescribed by the éongress under 28 U.S.C. §
2254,

As to the alleyed issue of the non-disclosure of cxculpatory
evidence, I can't find in this record that the defendant has
carried the burden in the slightest on this point.

I might add H¥s. Buchanan was found by the Supreme Court
of Florida to be impcached. Foxd v. State, 374 So. 2d 456,
499 (rla. 1979). fThat applies, I think, not only Lo issue A
but certainly has some bearing on issue B. But there's
been a total failure on the part of the defendant to carxy
this point, issue, B.

Tssue C is the vlaimed denial of the right to assistance
of counsel in connection with the Miranda warnings.

In the first ‘place, it was not a statcoment as to doing
the shooting in coqﬁection Qiph the robbery but only as to
the robbery. There was such an overwhelming amount of
evidence establishing the complicity of the defendant in the
robbery at the Red Lobster that it would have been harmless
error by any standard. -Additionally, Wainwright v. sykes,
433 U.S. 72 (1977) applies.

The allegation of ineffective assistance of counsel
isn't cause under Lumpkin v. Ricketts, 551 F.2d 680, 682-83
(5th cix. 1977). ‘This court does not find a showing of
ineffective counsel dn this point. Mr. Adams raisecd it in

{he motion Lo suppress and he lost the ruling.

R
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Neither does the court find that Edwaxds V. Arizona,
101 S. Ct. 1880 (1981), should be applicd retroactively.
Miranda wasn't and there scems no- reason to do so [rom its
;;;;;ﬁy. Miranda v. Arizona, 384 U.S. 436 (1966). No
persuasion has becn presented that-Fu?h should be the case,

j : ! i i ithout
and the'court rejects that argument. That point is wi

merit..-

Wwitherspoon V. Illéﬂﬂiir 391 U.S. 510 (1968). Judge Lee
;;;t over this matter more than once with the jury. To be
sure,‘it probably would have been better if he had conducted
inguiries with cach juror individually. »Ns counsel suggested
at the hearing Saturday, we probably wouldn't even have the
issue before us had he done so. Puerhaps with hindsight he
would have done it differently.

Tt will be six ycars on Wednesday since this trial
commenced and the jﬁry was sclected; I think that ought to
be considexed By all courts at this stage in evalunating what
happcncd Lhéﬁ. was what the trial jﬁdge did during Fhe
voire dire such error as to require the issuance of the
This court doesn't find so. The court finds that

writ?

withcrépoon~was substantially complied with. Again, Wainwright

v Sykés, 333 u.s. 72 (1977), applies and the court does not
- . " . .
find ineffective assistance of gounsel in that regard.

In the scrntencing phase instructions to the jury, here

.

again Wainwright v. Sykes controls. The court does not find

ineffective assistance of defendant's counsel in this
matter.

washinglon v. Walkins, 655 F.2d 1346 (5th Cir. 1981),
was decided in September, just prior to the split of the
circuits with a very vigorous -~ vchement, I should say ~--

dissent by Judge Colcman. 1d. at 1378. However, petition
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.

for rchearing c¢n banc was denied [our duys ago. Whelher or
not that was influcnced by the split of the circuits is a
‘matter of no relevance to this court.
At first blush it would appear that the instruction
given in Washington v. Watkins was in the sawe format as
that giyen in this case. 7I4. at 1367-68. I frankly am

somewhat puzzled by the majority decision in Washington v.

Watkins, but they decided and I accept it. However, I think

there is a valid distinction: Mississippi has sentencing by

a jury, or at least a jury makes a hinding seutence recommendation;

Florida does not. Florida has sentencing of death by a
judge and the jury's verdict is only advisory.

The Eleventh Circuit in Lenry v. Wainwright, WNWo. 80-

5184 (1lth Cir. Nov. 12, 1981), supports Lthe courl's conclusion
in this regard. Menry docs not fit this case on the merits
because at the lenry trial there was sanctioning of this

jury's consideration not only of the statutoxry aggravating
factors hut Anyphing else the jury determined to be aggravating.
Id. slip op. at 12914-15. rhat was not the situation in the
instant trial at all.

It is siynificant that in Henry v. Wainwright, Judge

Reed in the Middle District, granted the writ if Lhe state

trial cburt failed to provide a second sentencing within 90
days of the court's,d;der. ‘igr slip op. at 12913. The
Eleventh Circuit affirmea Lhé judgment of thé District
Court. *

Let's look‘at the record in the instant case because it
;pplics to thatr For example, Judge Lee concluded in 1975
that: "fThere are sufficient and grecat aggravaling circumstances
which exist to justify the sentence of death. Indeed, it is
difficult to imagine a crime which is more heinous, atrocious
and cruel and under our existing law it is deserving of no
sentence but death." £g£g v. State, 374 So. 24 496, 502 n.1l

(Fla. 1979).

FrpENEr
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Less than fwo weeks ayo, November 25, 1981, at the

Ml g 2 - [ Lhe
1 .OX\VALbL N X 1; .f, :
honrin on ll\‘)t.LO“ for 2085 L~¢ lon QL 1 Lor 1 2

zate 249 of
rondering of these opinions, Judyce Lee stated at page

that hearing transcript:
isfi : reseontation here today
é atisfied on the prescntatl > . ,
' ih;T fhc evidence was ovcrwrelmlng ?f ?g$a§g:d s
i ilty then and he r
t, that he was gu1lLy' _Aan .
33i1t§ now, and that the imposition of {the death

gantaence wWas Lhc“ a ld 1.5 Now a pr OPG one Lo
ga t T | X ]laVe
11-\pO'~cd, il)ld --“dl-(-'d Lhc faCLS Of L]]e case allowed

for none other. »
Even if the court assumed that Washington v. Watkins
cémpelled the issuance of the writ; the authority of lenxy
would indicate yranting the writ if the state trial court
failed to provide a second sentencing hearing within ningty
days. Such an order would, in view of Judge Lee's comments
only twelve. days ago, be a straining of federalism to an
extreme degree. Frankly, it would alinost be an insult to
Judye Lee.- Judge Lee certainly desexves no such insult.
Just as equity does not require a vain act to be done, I sce
nothing in view of these circumstances that wquld dictate
that such a vain procedﬁre be required of Judge Lee. Conseyuently,
the court finds ;o merit in issue E.

Tssue F claims an unconstitutional shifting of the
burdeﬁ at the penalty phase of the trial.
flnu;t say petitioner must not have thought much of
nli ot i it in ihe
this point- he only gave.seven-and-a-half lines to it in Lh
’

i i i itt
petition. I don't think much of it, either. I think Proffilt

v. Florida, 428 U.S. 242 (1976) is sufficient itself to

reject the claim.

Issue G 15 a CIall“ Ll)at Lhe I'lo]:lda .Su])rcllle CO\.lL't
A4
£alled to set abldc Lhe d(.'aLh b(.‘“tc“CQ dUSPlLQ L]lc .."-U})a‘l-dn‘.lal

erosion of the basis for the death sentence. Here again,
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I can't find that the Supreme Court of Florida iynored, or

that the sentencer ignored, non-statultory mitigating factors.

Even though some of the aggravating factors were set aside
by the Supreme Court of Florida in its opinion, still the
determination of that matter on aggravating/mitigyating
factors,was rejected by the Supremé Court of the United

States in Proffitt v

. Florida, 428 U.S. at 255.

That will also apply to issue H, the allegéd failure of
the Supreme Court of Florida to assure imposition of the
decath penglty fairly and consistently. All defendant is
doing here is quarreling with the Florida Supreme Court;
that doesn't rise to a constitutional basis. It is rejected
on the basis not only of Proffitt, but also the Fifth Circuit
case of Stephens V. Zant, 631 F.2d 397 (S5th Cir. 1980),
where the court referred to the Supreme Court of Georgia
stating that "The Supreme Court of Georgia is lhe ultimate
authority on the law of Georyia and we are not permitted to
qucstién its interpretation of Lhat State's statutes. We
must therefore treat lagyravating] circumstance (2) as it is
jnterﬁreted by the Georgia Supreme Court." Id. at 405-06
(citations omitted). So must Lhis court as to the FJofida

Supreme Court.

Issue+I, the alleged Florida Supreme Court practice of
reviewing psychiatrié materigd or other material with re
to the defendant without the defendant or Lthe defendant's

attorney being aware of it.

One, this is nothing but speculation that such occurred

in the defendant's file. fTherec's been no evidence presented

and admitiedly by defendant none could be. 'There were no
letters of transmittal or anything at all to suyyest that

such material existed in Lhe petitioner's, file -- only

ference
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Lhat it existed in other riles. Therefore dofendant asked
this court Lo speculate that the Suprume Court of Florida
had done similarly'in petitioner's case, as well. Well, it
clearly is without merit.

Additionally, defendant was one of a class of plaintiffs
who sued the Supreme Court on this{ Thay Jlost and cergiorari
was denied by the United States Supreme Court on November 2,
1981.-" Brown V. Wainwright, 392 So.2d 1327 (Fla. 1981),
cert. denicd, No. 80—6434‘(Nov. 2, 1981).

We then move to the alleged ineffective assistance of
counsel matter which was hecard today. Let me first state
this about defundant's trial lawyer, Mr. Adams. Perhaps it
is a liltle difficult for a judge Lo evaluate cffective
assistance of counsel in a vacuum, espocially when the judge
has had that lawyer practice before him, has observed him in
action, knows not only from abservation but also by reputation
of the lawyer's skill in criminal defense matters.

The court has always found Mr. Adams to be extremely
effective counsel versed in the law and one who never forgels
that the purpose is to win, if I may put it that way, in the
trial court whilg at the saﬁe time preserving as is necessary
matters for any appellate review.

Cpe mi;ht be‘a little wore critical of soumecone such as

.

one of the lawyers called as defense witnesses hefore Judge

EN
criminal case; that lawyex was

Lee, who had only éfied one”
called to critic%ze Mr. Adams' representation which is among
the most classic instances of Monday moxrning quarterbacking
I have ever scen. The court simply does not have perhaps

the same willinyness £o nitpick and flyspeck the actions or

inactions of defendant's counsel because of Lhe court's own

observations; in fact, the court will take judicial notice "
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of the experience of Mr. Adams. Additionally, the recoxd is
replele today with his background. A trial attorney has
other thingé in mind called trial tactics, rather than
fighting every little battle that can be fought throuyhout a
proccedings. It is casy for 1awyer§ to sit b;ck six years
later and say this "i" wasn't dotted, that "t" wasn't crossed
just so or the slant of the crossing could have-been better.
That's hardly incffective assistance of counsel. And that

is the way most of the gquestioning has struck me today.

I must say I am glad that I had this ecvidentiary hearing.

on Saturday, I concluded there was no rcason Lo have it.
The more I heard today, the more convinced I was of that. I
shall cnumerata:

The three witnesses set forth in the transcript of the
post-conviction state court hearing basically boil down to
this: Mr. Jepeway's describing Mr. Adams' represcntation as
inadequate, but admitting the hadn't rcad the transcript.
lle didn't know what the Miranda statement was that he was
complaining about having been admitted; if he had, he would
have been aware tﬁht the statcment was only as to the robbery
and the defendant denied any involvement with the murder.
The yhings M}. Jepeway didn't know were rather significant.

Tﬁé sécond lawyer who was called had only one criminal
case in the way of éiperiencét; The lack of qualification of
this witness makes "expert" status dubious in that type of
hearing. In any évent, the lack of qualification would
cause an excess:of ninety-nine percent discount of the
opinion. ’

The Lhird one, Mr. Von Zampft, had read the Lranscript,
and has some experience; he presented more credible second-
guessing. lowever, cven he concluded representation of
defendant to satisfy his criticism would have wade no

differenece on Lhe question of guilt or innocence. In other
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words, even the defendant's most credible expert concluded
at the post-conviction relief hearing, some six years

afLer the trial, the defendant would still have beon guilty.

This represents a rather obvious recognition of the overwhelming

mass of evidence against the defendant. He did think it
might have made a differcence in thé jury recommendation.
That'g_pure,spcculation, of course. '

In view of Judge Lee's findings, both shoxtly after the
trial in 1975 and again two weeks ago, to speculate that the
jury wouid have come back with a different recommendation
and then speculate that Judge Lee would have changed his
sentence is not just inference on inference, it's speculalion
on top of speculation.

I think it is significant at this point to point out
that Judge Lee has been a judge in criminal court matters
for many years; practiced criminal law before that, for
several years as a criminal defense lawyer, as I rccall; and
he was a judgye of scveral years' experience at the time this
case was tried. Just two weeks ago, he-indicated that this
is the only time'he ever imposed the death sentence.

For the benefit of the Court of Appeals, because Lhey
don't'live in this conmunity, I think it is safe to say that
Judge Lee ‘does not have a r?putation as a "hanging judge,"
whatever that phrasé_may méah'in the public eye, but he does
have a reputation as a good judye. The imposition of the
death sentence ih only this one instance; Lhis case, is
‘significant.

As to Lhehfirst witness this morning, the pathologist's
testimony is rather interesting altho it didn't scem Lo
square with other testimony in the trial. For example, the

.

fact that several minutes elapsed in all this. The defendant
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shot Officer Llyankolf withoul provocalion or warning kwice
in the stomach; and while he's lying on the yround, the
defendant went out to the cruiser bhocause then he needed an
escape vehicle; he came -back Lo Lhe ofCicer bub in the
meantime the officer had called for help Lhree times on his
radio; the officer had tried to elimb to an upright position.
A convcésation ensued, albeit brief, belween the defendant
and Officer Ilyankoff. It was brief because Lhe defendant
only wanted the keys to the police cruiser from Officer
Ilyankoff. It was also brief because the defendant shot the
officer in the back of the head at fairly close range.

The charge before me is that the failure Lo call Dr.
Fatteh was ineffeclive assistance of counsel. I found most
persuasive and credible the testimony of the defense attorney,
Mr. Adams, that he didn't want to reinforce all of this in
the jury's mind. I agreed with that when he said it because
I had already concluded that. I think it would have insulted
the intelligence of the jury to present this testimony and
then argue that this matter was not atrocious or heinous,
just as I frankly felt it insulted my intelligence Lo prescnt
it. )

Additionally, Dr. Embry, the medical examiner and a
pathol?gist,perforwed the autopsy and testified about it.

Aé mo;e questions were asked of Mr. Adams, the weaker
the claim of ineffective aséfétance of counsel became. It
clearly came as a distinct surprise to defendant's lawyers
in this court when Lhey were trying to challenge Mr. Adams
as to his alleged failure to cross cxamine.Ms. Buchanan, the
eye witness, on hexr having once said that she conld only sce
the lower half of the defendant, when Lhey loarned Lhat Me.
Adams had gone oét and examined the door. Ile was doiny his

best not Lo let Lhe jury find out that you could clearly sce

A e
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from behind that door. Good trial tactics dictate obviously
that the jury be left wondering if one can really

see L[rom inside a louvered door. 'That's the mark of an
exporienced trial lawyer,

' Dr. Amin's Llestimony was prusented with respect Lo the
claim of ineffeclive assistance of counsel. I assume Dr.
Amin is not trying to corner the market in any capital‘case
whare a defendant happens Lo be blndk, because Dr. Amin
indicatcé he was the only bhlack psychiabrist in Florida with
forensig cxpefjence. The basic thrust I could find from the
presentation of this evidence was that only a black psychialrist
would have sufficient socio-cultural compatability with this
defendant to properly present this in court. I find that is
a classic example of reverse racism and bigyoted on its lace.
I would not find such an arguwent meritorious whether the
argument were made in this situation or a reverse situation
or in any olher analagous situation involving a different
racial, or religious, or gender background belween the
psychiatrist testifying and the defendant.

One could avgue with as much foree that bDr. Taubel's
testimony would be received more favorably by the jury in
this case and the jydge in this case because he was of the
same vace. Obviously, that argument is specious as well. I
use it only for an example of how vacuous Lhat argument is
as presepted Ly the ,defendants, or at least as I assume Lhe
thrust of it to be. ) !

N

LN

In any event, Dr.'Taubel"testifﬁed. We arce talking
about Deccinber, iQZS, six years ago. Dr. Taubel was
certainly one of the lecading, if not the leading forensic
psychiatrist in this community at that time. Tf calling
such‘é witness amounts to ineffective assistance of counsel,
then the law has come to an exobic slale quite foreign to my

avareness.

T

As to character witnesses, I note that both the mother
v end girl friend of the defondant were called at Lthe sentencing
phase. I find no substance Lo a claim of ineffoctive
assistance of counsel as a rosult of that.

I Tight say that I think a number of people need Lo be
commended in this malter: Judge Lee, Mr. Satz, our presaent
State'xttornéy, who was the assistant state attoimney who
prosecuted ghis matter, and Mr. Adams, whom I think did a
good job.

There are certain malbters that the public might wonder
about, and I understand why thcyquight. For example, why a
case that was tried in December ;f 1975 didn't yet reviewed
on this basis until December of 1981. T don't know why the
Supreme Court of Florida took three-and-a-half years. I
don't know why it took another couple of years for the death
warrant to be issued. And I don't know why Lhe Congress of
the United States doesn't enact the law that has been introdnced
setting forth a time limitalion within which Lhese wrilts of
habeas corpus must be instituted. 1If théy had, we wouldn't
be here on a crash basis.

I wasVQGtermined I was going to rule on this matter on
the mesits‘if I pessibly could wilhin the time allowoed and
I felt from the beg}nning thé? was likely to be the case.

If at any time I hadﬂthoughtrl couldn't finish, I would have
stayed the matler. There would have boen ne choice.

It is true; defendant has a right to appellate review
of this court'szfindings. I iterate that I shall examine
the Lranszcript when it's prepared and undoubtedly modify,
perhaps amplify wherever this court decms necessary in an
effort Lo provide an order of more assistance to Lhe Eleventh

Circuit. I trust Lhey will racognize that it's not as

t]

L
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polished as it might have been. I did not want to delay
ruling because I did not want this court to bhe responsible
for any further delay ‘n the matter which has been delayed
for too long. Rather clearly, when a crime as heinous and
as reprchensible as this one as prosented to the jury as in
this caée, then the execution should have been carried out a
long time ayo. Society deserves no less.

The court's formal finding and conclusion is that the
petition for writ of habeas corpus is without merit; it is
denied; and the motion for stay is donied.

I have discussed the matter with a judge in the Rleventh
Circuit and advised him after th; evidence was concluded and
aryuments have been wajved that I had arxived at a conclusion,
and informed him of it. le advised that the Court of Appeals
would give me time to announce iy findings and conclusions
from the bench, and then enter a stay in order to permit the
defendant to receive an effective appellate reviow. Apparently,
that may well have heen done. The cxccu?ion scheduled for
tomorrow worning, I'm advised, has been stayed by the Eleventh
Circuit.

The burden is upon the Attorney General's Office of the
State of F{o;ida 1Q notify the warden of that. It is not on
this cohrt. The Cogrt of Ap?ials made it abundantly clear
that this administrééive'mat{er had to be carried out
because they wefe~concerued that if they issued the stay

after 5:00 o'clock, there might be some difficulty in making
sure that the stay wus“effectively communicated to the

warden That, of course, the Attcrney General's Dffice can
TP . A

do, and I direct that you do that.

Y
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WHERLFORE, the petition is denied and the molion for

 stay is denied.

DONE AND ORDERED this Z;Z_ day of December, 1981.

/ VR PN W

U.7 4. District gudge

DEPARTMENT OI' LEGAL AFFAIRS
OFFICE OF THE ATTORNEY GENERAL

THE CAPITOL

TALLAHASSEE, FLORIDA 32301
JIM SMITH .

Atiorney General
State of Florida

January 6, 1982

!

Honorable Strom Thurmond

Chairman, ‘Senate Judiclary Committee
Suite 2226 Dirksen Office Buiding
Washington, D.C. 20510

Re: §. 633, reforming federal habeas corpus
procedures concerning federal review of
state criminal convictions

Dear Senstor Thurmond:

In his year-end report on the judiciary, Chief Justice
Warren Burger has again called for Congress to revise
federal district court jurisdiction for collateral review of
state criminal convictions. Previously, in his annual
spench to the American Bar Association in Houston on
February 8, 1981, Chief Justice Burger urged Congress to
restore greater finality to.state criminal convietions by

preventing endless attacks in federal court on these
convictions.

¢

/

In his current year-end report, dated December 28,
1981, relevant portions of which I have enclosed, Chief

Justice Burger urges Congress to promptly consider limiting
federal collateral review of state court criminal
convictions. He notes: "The administration of Justice in
this country is plagued and bogged down with lack of
reasonable finality of judgements in criminal cases."
{p.21). S. 653 is designed to achieve the objectives

. expressed by the Chief Justice so that greater finality and
certainty occurs in our criminal justice system. I urge
ycur prompt action in support of this bill.

Sincerely,
fer

-~
A/torney General

JS/Tmb
Enclosure

L
ad g b
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YEAR-END REPORT ON THE JUDICIARY
BY

Chief Justice Warren E. Burger

INTRODUCTION

This year marks the 75th anniversary of ﬁoscoe Pound's 'now
famous 1906 address on "The Causes of Popular D@ssatisfaction
with the Administration of Justice."” We have made progress in
solving a number of yeéterday's problems, but as society turns
more and more to the courts for solutions -- a task judges do not
seek -—- new problems continue to press themselves. ‘Indeed,
yester@ay's solutions sometimes become today's problems, for many
solutions generate yet more grist for judicial mills. Pretrial
procedures, for example, were instituted to speed litigation.
Uncontrolled, they are often used by some to frustrate the very
goals they were institutsd to achieve. In certain respects, as
Pound said in 1906, the administration of jastice continues to be
"behind the times.”

Five years ago, the American Bar Association, the Judicial -
Conference of the United States and the Conference of Chief
Justices spoﬁsored the "Pound Revisited Conference" in St. Paul,
Minnesota. The conferees recognized in 1976, as Pound said in
1906, that "there is more than the normal amount of
dissatisfaction with the administration of justice in America.
Assuming this, the first step must be diagnosis.™ On the
occasion of that Conference I urged those who administer justice
to begin to propose an "Agenda for 2000 A.D." -- a systematic
plan (consisting of research, experimgntation and ultimately
action) to anticipate the future.

As Lawrence Edward Walsh, then ABA President, stated at the

1976 Conference: "[Wle are obligated to make our system work, to
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get something better for the pgb;ic." Pound's contributions, and
the results of his.?hinkiﬁg, conﬁinue to stimulate the kind 6f
thought and action which can help us to meet that obligation.
Against that backdrog, Ehe‘f0110wing noteworthy highlights of
1981 developments are preéented.
JUDICIAL WORKLOAD AND PRODUCTIVIT&

Caseload

.To no one's surprise, federal case filings continued to
mount, playing out a general fifteen~year trend:

-~ Cases docketed in the Supreme Court grew to 4,174 in
the 1980 Term, a 4.7% increase over the previous

Term.,

:—“Court of Appeals filings increased even more

vy A

) ,: dramatically to 26,362, almost a 14% increase over

o the last judicial year.

— District Court filings expanded to 211,863, a 7%
‘increase over the last judicial year.

The problem these case filings present is not simply
workload on the courts or delay for the litigants, but a real
threat to the quality of federal justice. As then Solicitor
General Robert Bork put it at the Pouné Conference, "we are

thrusting a workload upon the courts that forces them towards an

assembly line model."

-

The future gives no promise of relief. According to recent
statistical projections ptepéred by the Administrative Office of
the United States Courts, COutt.of Appeals case filings will rise

between the judicial years 1975 and 1983 by 80%. This representsg

* * * * * * *
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There is a growing concern about federal District Court
jurisdiction by way.of collateral review of state court
convictions. In his 1981 Morrison Lecture to the California
State Bar Association, Judge Carl McGowan of the U.S. Court of
Appeals for the District of Columbia Circuit said:

"A state prisoner who has unsuccessfully
exhausted his avenues of state trial and
appellate relief can, even many years later
when retrial is not practically feasible, :
attack that conviction in the Federal
District Court as violative of federal law,

and procure his release if such a violation
is established.”

He went on to say that

*Congress might well consider the abolition
of collateral attack by state prisoners inas

" the féderal courts, at least in certain kinds

. of cases . . » » [Federal Courts] should not
‘have to exercise a supervisory authority over
the administration of state criminal laws
unless that is plainly necessary in the
interest of justice."

Judge McGowan has made an importantlpoint and I hope
Congress will promptly consider limiting federal collateral i
review of state court convictions to claims of manifest
migcarriages of justice. The administrapion of justice in this
country is plagued and bogged down with lack of reasonable
finality of judgements in criminal cases.
In the 1980 ¥ear—End Report I noted: "There are signs that
state and Eederal dockets are becoming more and more alike and
that the federal system seems to be on its way to a de facto
merger with the state court system. There are risks that this

trend will undermine accepted principles of federalism." »
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This year legislative steps were taken to address this
problem. On March 10, 1981 a bill to establish a Federal
Jurisdiction Review and Revision Commission was introduced by
Senator Strom Thurmond along wiﬁh Senators Howell Heflin, Dennis
DeConcini (Arizona), Aian Simpson (Wyoming), and'bohn East (Nérth
Carolina). The bill was referred to the Senate Judiciéry
Subcommittee on the Separation of Powers on March 17, 1981.

"The proposed Commission would study state and federal
courts' jurisdictions and report any recomﬁendations te the>
President and to Corngress. The sixteen;member Commission,
appointed by the heads of the thkeé-branches of government, would
be requirsd to submit a final report to the President and to ,‘
Congres§ y§Ehin two years of its first meeting. Operations would
‘then ceé?e ninety days after the Commission<submitted its final
report.

Rulemakiry

The Judicial Conference's Standing Committee on Rules of
Practice and Procedure, chaired by Chief District Judge Edward T.
Gignoux (Maine), nas begun its work on a formal statement
des¢ribing rulemaking procedures. That statement will be
considered‘at the March 1982 meeting of the Judicial Conference.
These effqrtwaill further enhance public understanding of the
formation of tbe rules which govern the operatioﬁs of our federal
courts.

In light of the Supreme Court Justices' ever-mounting
burdens, it remains uncertain whether the Justices should set

aside the time and effort required -+ examine proposed rules

* * * * * * %
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it i is ti 11 to the
11N, Now it is my pleasure at this time to ca
Wi%Ielle}:; Osiafi?the Honorable C. C. Torbert,de_lr£3 Chl'efh Je%stigcvev ;Zrthg
Supreme Court of Alabama, who was a dis 1ngulsd1 d lawy L 2
islator, in fact was the legislator that handled in leg

%i:(;)erri1 taleggl}:ﬁ Oge:;flof the judicial reform measures that Al_ab%ma
went through a number of years ago, 'fmc_i is now the chief Jqu ice.
It is a great pleasure to have such a distinguished statesman Ifrom
the South, the State of Alabama, with us.

E, SUPREME
EMENT OF C. C. TORBERT, JR., CHIEF JUSTICE,
STt COURT OF ALABAMA

1oe TorBERT. Thank you so much, Mr. Chairman. .
%%%%(id got help but observe that during the time _per1fod th;ic 113
was ‘“Florida day’ here, that the dlStll:lgUIShed Senator ron or1
ida. Senator Chiles, paid high coxpphment to Attor_?eg 'eneg'}?
Smith and then Senator Chiles Wal_ted a qu‘momeni 1 urnggb CIG;
testimony of General Smith to await the similar compliment ba
frﬁc'}glr%l{ngly, having never testified before the Senate Juiilcﬁary
Committee or any subcommittee thfaregf, very quickly . ave
learned that it is now time for the chief justice of Alabaglafo1 s%]}o’
to the distinguished Senator from Alabama what a won ?:I'. u {];he
he is doing in protecting the citizens of our State, promo 11ng th
Tennessee Tombigbee, the peanut quotas, and a long, lonf alﬁ 3]
list of other efforts that you are making on our_behalf. [ gug elﬁ_
Now having said that and discharged that obhgamop an tresggch
sibility, I will not read very much of my prepared stateme}rll s W }11 h
will be in the record and can be distributed to anyone who Wls'me
to see it. I will say this: That as early as 1960, long beforle.mlzrI % e
and even your time, the Conference of Chief Justices of this : gtu% n
had been concerned about Federal postconviction review of Sta
criminal decisions. . . 1 recently 1
It has been of concern since that time, and more : t)il .
chaired a subcommittee of the Conference of Chief .Jus.t1cest1}§1 :
area. There are many proposed solutions, one of which is no1 é} ori
this subcommittee but is a proposal to establish a Natlo?a <1){urI
of State Appeals, which will be heard some time next week,
th}ll‘lﬁ{é Conference of Chief Justices in August of this year %d%ptedba
resolution, in effect recommending approval in principle of the 5121 I
ject matter of S. 653. That speaks on behalf of the conference, a;;t !
understand it will be on file and subject to review by committe
staff. .
m('.a[nclzgﬁz a{)lza%ore this committee not representing that cqnfer?rﬁia,
although a member thereof, but I come as the.chlef Justm}el:. of the
State of Alabama. I would like to first say that in July of t blS ye}flrI,
before the joint meeting of the Alabama State Bar and the benc .
made this statement that I think will focus some attention or& the
overall policy problem: The challenges faced by tbt,a courts and ‘ 1e
legal profession relate to some extent to the public’s perciwi_ To ?‘
that our legal and court systems should play in the protection o

society generally, as distinguished from the routine functioning of

the justice system. In my judgment, this perception relates to the
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feeling of a majority of our citizens that it is society that is the un-
derdog rather than the convicted criminal defendant pleading for
mercy. There is a feeling in many cases that the punishment does
not appear to fit the crime; that litigation costs too much, takes too
long, and is never over; and lastly—perhaps here you can focus
some attention—that court decisions protecting constitutional
rights is 4« game that defendants win and society loses.

Therefore, the question then before both the Federal courts, t"::
Congress, and the State courts as well as the State legislatures, .s.
Shall we continue to live with a system which breeds lack of final-
ity in the ordinary criminal case, with endless postconviction re-
views—and now speaking from viewpoint of State courts—postcon-
viction review by our brother and sister judges of the Federal
courts?

Of all of these issues in the criminal justice system, issues of in-
tense interest and importance, the one with respect to finality
seems to be one worthy of the immediate attention of the Congress,
the Federal courts, and the State courts. From the State court
level, State courts should fashion their procedure to mandate con-
sideration, first, at the trial court level, a determination of the Fed-
eral constitutional issues, those issues that the Federal courts usu-
ally deal with in their postconviction review; and, second, at the
appellate level State courts should provide for a unification of
these issues in the appellate court review of criminal convictions.

From the standpoint of our State, we have now under considera-
tion and in the process of adoption a whole body of proposed rules
of criminal procedure which in my judgment will do our part with
respect to the full and fair consideration of Federal constitutional
issues. That is not to say that this is not being done at the present
time, and I will address that a little bit later on.

However, I want to make this statement to the subcommittee:
one, that State courts do consider Federal constitutional issues;
State courts are competent to deal with and decide these issues;
State judges come from the same rank-and-file legal professionals
from which Federal judges are selected; and, lastly, State courts
ought to be trusted.

My hope to this committee and to the brothers and sisters on the
Federal bench is that Congress and the Federal courts should re-
spond by recognition of these facts. Our legal system, State and
Federal, must within constitutional safeguards devise some type of
finality of appeal and in the seemingly never-ending routes
through the State and Federal systems which circumvent justice

being carried out effectively. This is the challenge of the State
bench, the Federal bench, and now before this committee of the
Congress.

It seems to me—and many of these things have been said
before—that Federal habeas corpus reform, in whatever specific
and result-oriented measures that come out of this subcommittee
and this Congress, is necessary to insure the integrity of the crimi-
nal justice system in the country. Our criminal justice system is
founded on federalism and one of its chief goals is finality. It is de-
pendent upon public respect and support. All three of these essen-
tial pillars of our system are being impaired, and we need to do
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something to save the fundamental values of the criminal justice
system.

yWhen you talk about these issues you must focus attention on
one obvious fact, and that is that the State court system, the pros-
ecution and defense functions, has the principal responsibility for
the operation of the criminal justice system in the country. The
U.S. Supreme Court has recognized this in a long line of decisions,
that is the primacy of State government in this area, and yet it
would appear to at least this one State court judge that an overex-
tension of the use of habeas corpus has frustrated honest judges of
the State courts who have ability and integrity.

Let me just give you this example, for instance, as to the review
process in terms of manpower. I observing the Alabama State ap-
pellate system, of course I know the background and the caliber of
the judges who serve in it. We have a five-member intermediate
criminal court of appeals where all the criminal cases are first re-
viewed from the trial level. Those judges have a total of 42 years
experience on the bench and more than 125 years of combined
legal experience.

Our State supreme court, which again reviews the decisions by
writ of certiorari from the court of criminal appeals, is a nine-
member court whose judges at the present have a total of 89 years
experience on the bench and over 250 years of combined legal expe-
rience.

State appellate judges are as learned in the law as U.S. district
judges, and it is frustrating to members of the State judiciary to
see these matters reviewed—many, many years subsequent to final
conviction—by one single member of the Federal judiciary.

In sum, the destruction of federalism through the overextension
of the writ of habeas corpus in recent years is not justified nor is it
wise.

Let me, Mr. Chairman, digress for 1 minute to meddle in other
matters that may be pending before this Congress. I read and hear
about jurisdictional legislation with respect to our Federal courts
that will probably be heated in terms of debate this year and per-
haps next year.

It seems to me that addressing this problem by legislation in the
habeas corpus field is modest. It is not dramatic but it addresses a
problem that if the general public were aware on a day-to-day basis
as to what happens—concededly in isolated cases—in our criminal
justice system, the public simply would lose more and more respect
for our criminal justice system as a whole.

The public has reason to question the basic integrity of a system
that on the one hand espouses that swift and certain punishment is
essential to protect society but on the other hand condones a dual
system of appeal in which facts and legal issues are indeterminate-
ly litigated and never finally decided.

Now whether you monkey witk the language and hear from the
Department of Justice as the proper approach to the statute of
limitations is not the real issue. The real issue in the case is that
something must be done in order to restore a degree of confidence
and support in our criminal justice system.

I want to emphasize that those of us who support Federal habeas
corpus reform do not in any way depreciate the historical signifi-
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cance of the great writ or the importance of the legitimate purpos

of the writ when it can and should serve, but ovefextensioxll) ofpthg

writ beyond any reasonable scope in recent years and the use of it

in circumstances for which it was never intended will ultimately

<V:Vo?1ar11{ten both the writ itself and the criminal justice system in our
ry.

I think that the same Founding Fathers who expressly referre
to the writ of habeas corpus in the Constitution aliso dgiiberatelgr
chose federalism as the basic governmental structure of this coun-
try, and they enshrined that choice in this great document no less
than any other principle. The Founding Fathers knew, as we must
realize, that no government system can function properly without
the respect and support of its people.

_For that reason, if our criminal justice system is to operate effec-
g)vely andblefﬁmenftly, ti;1.1tdeia_’ed ifi it is to endure, we must restore
me semblance of institutional sanity to the . i
653 is a step in that direction. d system. Senate bill

Thank you very much.

Senator HEFLIN. Thank you, Chief Justice Torbert.

Let me see if I can illustrate where we are and what procedural
and hearing protections are provided in the State of Alabama when
a person is charged with an offense: He has a right to have a pre-
liminary hearing before a judge to determine whether or not there
is probable cause.

g udgg TOII-IzBERT. P’f‘*ﬁbable cause,

_ Senator HerLIN. That is one hearing that occurs. Then before h

is brought to trial, in the normal courge of events a grand jury econ?
siders his case and determines whether there is probable cause. He
does not have an opportunity at that time to present any of his
side; at the preliminary hearing he can. He can make his choice.

If the grand jury indicts, then he goes to trial and he has all of
our Federal, constitutional rights, having right of counsel, various
decisions that have been held pertaining to rights of discovery. He
has a trial. If he is found guilty by a jury, he then has an opportu-
nity to file a motion for a new trial and then to have a hearing at
i;l};far}: time, a new trial hearing before the trial judge that heard

Judge TorBerT. That is correct.

Senator HEFLIN. There are sometimes other types of things but
basically they are combined in a new trial hearing. Then if the
judge overrules the motion for a new trial, he has an opportunity
to take an appeal. If he is indigent, counsel is appointed for him. A
transcript is made, this, of course, for reasons of Federal law.

Judge TorpBERT. That is correct.

Senator HerLIN. He then in Alabama goes before the court of
criminal appeals. He has an opportunity there to have his case
heard, oral argument, and determined. If the court of criminal ap-
peals then affirms the conviction, the decision of the lower court,
he then has an opportunity to file a motion for a rehearing before
the court of criminal appeals. That court of criminal appeals con-
siders it on the question of a rehearing then.

Then he has the right under Alabama law to file a petition for
certiorari to the Supreme Court of Alabama. If that writ of certio-
rari is granted, he then has an opportunity to have a hearing
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before the Supreme Court of Alabama for a determination of
whether or not the court of criminal appeals was correct in affirm-
ing his conviction.

Then he has an opportunity to file a petition for a rehearing
before the Supreme Court of Alabama. If that is denied, he then is
a position to go to the U.S. Supreme Court where he can file a peti-
tion for certiorari outlining constitutional, Federal issues that
might have been involved. That petition is either granted or it may
not be granted but we will assume that it is granted. Then he
comes before the Supreme Court of the United States for a hearing
on that.

If the U.S. Supreme Court then determines that the State courts
were correct and does not reverse their opinion, he has an opportu-
nity to file a motion for rehearing there. I do not think the U.S.
Supreme Court grants many new hearings but anyway, it is there.

Then of course that has gone to the U.S. Supreme Court. Then
on post conviction he raises an issue, “I had incompetent counsel,”
or that something else deprived him of a fair trial. Under the Ala-
bama law he would file a petition for error coram novis, I believe.

Judge TorBERT. A writ of error coram novis, that is correct.

Senator HerLIN. Then that would go to the trial court. Then that
error coram novis, if it were denied, would be subject to a rehear-
ing process. If that were denied it would then go to the Alabama
court of criminal appeals.

Judge TorBERT. The same process.

Senator HEFLIN. The same process: I am just going through all
these numbers and showing the procedure.

The Alabama court of criminal appeals, he would then have a
right for a rehearing. Then he could file a petition to the Supreme
Court of Alabama for certiorari, at which time he would be entitled
to a hearing and then a petition for rehearing on finality.

All of those now, as I count that it is 1, 2,3, 4,5,6,7,8,9, 10, 11,
12, 18, 14, 15, 16, 17 different hearings that he goes through then
before, in effect, he can go into the Federal court for a petition for
habeas corpus. Then after he goes into that, if he is denied on that
issue he then goes through a process with the district court. Then
iéc can go to the circuit court of appeals and then go to the Supreme

ourt.

Then if that is not successful he can later file that he had incom-
petent counsel in relation to his error coram novis, if that counsel
was different from the other. In other words, the number of hear-
ings and proceedings can go on indefinitely——

Judge TorserT. Endlessly. :

Senator HEFLIN [continuing]. And endlessly in regard to this.

Now maybe not all States have the protection as we do in Ala-
bama on petitions for writs of error coram novis. I do not know but
I have heard that there have been people who constantly file these,
that over a matter of 10 years may have had 50, 60 hearings that
could have come up. This would be the rare case, it is not the un-
usual case. I mean, this would be an unusual case, 50 or 60, but in
the normal course of events before he goes to that he has had gen-
erally 17 opportunities and 17 hearings in the State courts before
he would go to the petition, in order that he might have his rights

protected.
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Judge TorBERT. That is a very well-put definition of the
that a member of the public would be up in arms about, ifpvngslgig
that even after the 17 enumerated opportunities, that that person
whose case had been reviewed now has another bite not at the
apIple ll)lut atkmany, %nany apples.

will make one final comment that I did not make, but i

been written and I think there is a great deal of under’lyingltrlk;?}?
to some of the problems in Federal habeas corpus review. That has
been a basic mistrust in the past as to State court procedure and
decisions. I would have to say in this time, these times, that should
no longer be a valid concern of those who are concerned about
rights of prisoners and rights of convicted defendants.

Thank you very much, Mr. Chairman.

Senator HerriN. Thank you.

3‘[0 y{)/_u have l\?my questions, Mr. Velde?

Mr. VELDE. No questions, Mr. Chairman, just one observation:
view of this procedure which you have outligled which the Xif;%rgrig
criminal courts follow in affording the accused their rights, I just
wonder what you did with all that LEAA money that was su’pposed
to be streamlining the procedure in Alabama? [Laughter.]

Senator HEFLIN. Well, he wanted to assure that the constitution-
al rights of the defendants were properly protected, Mr. Velde.

That was long beforehand and is really the result of some Feder- .

al court decisions that almost require that, I mean, the fact t
there be evidentiary hearings on postconviction remedies. In ?1'?2
early sixties the fifth circuit complimented the Alabama court—I
was not a member of the court at that time—for their procedures
in affording rights to those that were accused, rights to have a pro-
cedure to determine post conviction claims.

Really, this has come about in most places—it may be more be- .

gauzel vge have a court of criminal appeals and have more hearings
iln labama—but the requirement of first having an evidentiary
earing in a determination on post conviction remedy is a general

ggglrlgement that has come about as case law from the Federal

Yes?

_ Judge ToraerT. I want to make one last statement. I think it i
instructive. The Senator from Florida, the attorney gerfélx}:lkf;tmlr?
Florida, and I in my remarks have made some reference to the
overextension or the overbroad application of the great writ.

I would like to simply call to the attention of the subcommittee a
very recent U.S. Supreme Court decision which I think typifies the
3V(‘a§‘t1'};:;oac%[ tapphcatlon toi thefwrit. The name of the case is Snead

. Stringer. It was on petition for wri ircui
AIﬁ)eals, Fc‘lifth Circuit.p writ to the U.S. Circuit Court of

was enied November 2, 1981 but with a disse i

Rehnquist, the Chief Justice, and Justice O’Connor. Itli:rals)};ﬁ] lllrsﬁac;e
esting dissent because as Justice Rehnquist put it, these building
blocks with respect to Miranda rights have been overly extended
In this case we all recognize the right to counsel; we all recognizé
the Brewer case, Masia case, which in effect says once you are in-
dicted and you have counsel, that the prosecution simply cannot go
out and deliberately take a statement from the defendant.
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this particular case, what happened was that it was the dis-
triIcf’lc attorlzjley who was calling the defendant, who happened to be
the custodian of the records of a city in the State, to find out if the
prosecution could have access to the records. The defendant volun-
tarily said: “Of course, you can have access to t",he records but it
will not be really necessar)fr. I ;igped Mr. Malone’s name to a draft

ck expending public funds.’ o
OrlsI}cist thatpissue %vgs testified to on behalf of the district attorney.
It was objected to. It was allowed. It went thrqugh the process but
the interesting thing is this: The court of criminal appeals and our
court affirmed the conviction because that was not really the issue.
At trial the defendant himself admitted signing the other man's
name to the check but the defense was that he had permission.

It goes through the State process; it goes into the Federal pourt.
The U.S. district judge on habeas corpus ordered a new trial. It
came up through the process and the U.S. Supreme Court denied
cert, which means he gets a new trial. _ o

The State court position through its written opinion was that
even if it was error, it was harmless error because {;he defendant
never made an issue of that fact. The defendant admitted that and
yet the defendant gets a new trial—simply an example of an over-
broad extension of the great writ.

Thank you. .

[The pr}épared statement of Judge Torbert and a resolution of the

Conference of Chief Justices follows:]

—_—
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PREPARED STATEMENT OF C. C. TORBERT, JR.

I appreciate this opportunity to appear before you in
my capacity as Chief Justice of the Alabama Supreme Court.

I appear in support of Senate Bill 653 which addresses an
issue which has concerned me in recent years -- the present
overly-broad scope and application of federal habeas corpus.
While the writ of habeas corpus is one of the great legal
remedies of the English system of justice, I believe that
the originators of the writ would scarcely recognize it in
its present applications.

This bill is an important piece of legislation to be
considered by this Congress. It is important because federal
habeas corpus reform is necessary to ensure the integrity of
the criminal justice system in this country. Our criminal
justice system is founded on federalism; one of its chief
goalsg is finality of judgments; and the system is dependent
on public respect and support. All three of those essential
pillars of our system have been seriously impaired and are
in danger of being destroyed by overextension of the federal
writ of habeas corpus. Senate Bill 653, or legislation like
it, is necessary to save the fundamental values of our
criminal justice system and to safeguard the integrity of
our judicial process.

Federalism is embodied in our organic law and is no
less important than any other concept that the founding
fathers wrote into the United States Constitution. Our
government in general and our criminal justice system in
particular are based on federalism. Yet encroachment of
federal courts onto the state court system through an

overly-broad application of the federal writ of habeas
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corpus threatens to make federalism a museum piece as far
as our criminal justice system is concerned.

It is clear that state governments have the principal
responsibility for criminal justice in this country. States
perform the vast majority of the work in this field, and
time and time again the United States Supreme Court has
recognized the primacy of state jurisdiction over criminal
law. Yet in recent years the federal writ of habeas corpus
has been so egregiously overextended that state court judg-
ments have been denigrated and state court judges have
become frustrated members of the judiciary.

The present state of federal habeas corpus law is such
that federal district court judges and federal magistrates
routinely sit in judgment of state court decisions and
determinations. Although a defendant is tried in state
court and his federal constitutional claims have been con-
sidered by state court judges, that defendant is free to
collaterally attack the state court judgment in federal
district court. If a state convict can convince a federal
district court to second guess the state courts on any of
the myriad of constitutional issues that routinely arise in

a typical criminal case, his conviction can be overturned.

Indeed, the situation can be so extreme that even after
having his claim thoroughly considered and rejected at three
levels of state courts by more than a dozen state court
judges, a convicted criminal can still have his conviction
overturned simply because a single ﬁederal district court
judge disagrees with all of the state court judges who have
previously ruled on the claim. Furthermore, when factual
matters are dependent on the resolution of conflicting

testimony, state courts can be and often are overruled by a
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federal magistrate whose decisions concerning the credibility
of witnesses usually are not redetermined by the federal
district court judge. On constitutional issues, the highest
court of a state can be reduced to little more than a lower
court subservient to federal district judges and federal
magistrates. The present broad view of federal habeas
corpus has as its basis a mistrust of state courts as fair
and competent forums for adjudication of federal rights.
While historically there have been differences in procedure
between state and federal courts, and it could be claimed
that state courts were not sympathetic to federal constitu-

tional claims, there is at the present time no reason to
presume a lack of appropriate sensitivity toward consti-
tutional rights in state trial and appellate courts.

Moreover, since Mapp v. Ohio and the general imposition of

federal constitutional guarantees on state court procedure;
judges at all levels of state judicial systems deal with
constitutional issues daily. There is no intrinsic reason
to think that one judge is fairer or more competent than
another. 7
In my short tenure as Chief Justice of the Alabama
Supreme Court, I have observed first hand and on a daily
basis the functioning of a state appellate system, and I know
the caliber of the judges who serve in it. Let me tell you
about the background and experience of the judges who decide
criminal appeals in our state. We have a five-member inter-
mediate criminal appellate court whose judges have a total
of 42 years' experience on the bench and more than 125 years
of combined legal experience. Our state supreme court,
whiéh reviews decisions of the criminal appellate court, is

a nine-member court whose judges have a total of 89 years'

89-383 O—82——T
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experience on the bench and more than 250 years of combined
legal experience. Our state appellate judges are as learned
in the law as our federal judges.

Clothing a lawyer in federal court robes does not
magically infuse him with more legal and judicial ability.
There is nothing about the process of selecting federal court
judges that makes a man who is selected any more qualified
to decide constitutional issues arising in a state criminal
case than the state appellate judges who have decided those
issues before him. Our state appellate court judges, like
those in other states, are qualified to properly decide
constitutional issues, and they are as sensitive to federal
constitutional concerns as any of their counterparts of the
federal courts. Our state court judges take an oath to
support and defend the United States Constitution just as
federal judges do, and they are as dedicated to that great
document as their brothers and sisters on the federal bench.

In sum, the destruction of federalism through the gross
overextension of habeas powers in recent years is neither
justified nor wise. It should be remedied.

The second essential concept or goal of our system of
criminal justice is finality of judgment, and it too is
being seriously impaired by overextension of the federal
writ of habeas corpus. What has been created over a period

of years is a dual system of appeal. It is a daily occurrence
for a defendant to exhaust his state appellate remedies up
to and through certiorari to the United States Supreme
Court, and then years after his conviction to file a petition
in federal court for a writ of habeas corpus, thereby begin-
ning a long and circuitous climb through the federal court

system. Presently, federal habeas corpus is almost unique

&
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in the law in that there is no specific period of time within
which a petition for habeas corpus must be presented. As a
result, petitions are filed and often granted years and even
decades after the original conviction has been upheld in the

state appellate courts.

It has become a common tactic for convicted criminals
to delay a number of years after the final state court
decision affirming their conviction before lsunching an
attack on that conviction in a federal habeas corpus pro-
ceeding. This delay tactic serves a dual purpose for the
criminal. First, the passage of time makes it more difficult
for the state to rebut any factual allegations of the habeas
petitioner, thereby enhancing the chances that the federal
court will overturn his state court conviction. Secondly,
delay also makes it more difficult for‘the state to success-
fully retry the criminal if his conviction is overturned,
because witnesses die, memory fades, and evidence deteriorates
or becomes lost. That is why so many convicted criminals
play the waiting game, and that is why some statute of
limitations is needed to prevent such an abusive tactic
which serves to free the guilty and destroy any notion of
finality. Until some effective statute of limitations is
enacted for federal habeas corpus proceedings, there will be
no finality of judgment in state criminal cases.

The third essential component or goal of our system of
criminal justice is public respect and support, and it has

two aspects. The first is the public's respect and support

~of the state court system, and the second aspect is the

public's respect and support of the criminal justice system

as a whole. Over-broad applications of the federal writ of

habeas corpus have undermined both.

R
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We cannot expect the public to give any

state court

system the maximum respect and support it needs when the

decisions of the highest court of the state are routinely

subject to being reviewed and overturned by a single federal

court judge or magistrate of the more than a

district court judges and magistrates in the

thousand federal

country. Nor

can the public be expected to respect state court judgments

so long as those judgments do not command respect in federal

court.

The current status of the law involving

collateral

attacks on state court judgments also engenders disrespect

for the criminal justice system as a whole.

reason to question the basic premises of the

The public has

system when a

state court judgment reflecting the considered views of

jurists with a combined total of more than a hundred years

of judicial experience can be cast aside whenever a single

federal judge or magistrate simply disagrees
court judges. The public also has reason to
basic integrity of a system that on one hand
swift and certain punishment is essential to

but on the other hand condones a dual system

with the state
question the
espouses that
protect society,

of appeal in

which facts and legal issues are interminably litigated and

never finally decided.

If we care anything about federalism, about finality of

judgment, and about public respect and support for our

system of criminal just then steps must be taken to

correct the damage whic¢n has been done to those three compo-

nents or goals of our system by the overextension of the

writ of habeas corpus in recent years. The concept of

Senate Bill 653 is a major step in the right direction.

Section 1 of Senate Bill 653 effectively bars magistrates

Rt g
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from making the kind of factfindings in habeas corpus cases
that will lead to state court judgments being overtwurned.
This change in the law is important, because it will mean
that if a state comwiction is overturned because of findings
of fact made in federal court the crucial factfindings will
at least have been made by the federal district judge himself
rather than by a magistrate. Federalism demands that no
state court judgment should be overturned in federal court
as a result of findings made by a non-Article III judge such
as a magistrate, and Section 1 of the bill will guarantee
that that does not happen.

Section 2 of Senate Bill 653 is important for three
reasons. First, by codifying the "cause and prejudice"

requirement of Wainwright v. Sykes, 433 U. S. 72 (1977), and

by defining "cause" in terms not easily evaded, this section
of the bill will require that state courts have been given
an opportunity to rule on an issue before a federal habeas
court considers overturning the state judgment because of
that issue. Such a requirement promotes federalism. This
codification and a statutory definition of "cause" is necessary
as at least one feﬁgral court of appeals has ruled that
"cause" can exist where a defendant failed to raise an issue
because of incompetence of counsel even where the failure to
do so does not amount to constitutional error.

Secondly, Section 2 of the bill will change the statute
so that it expressly specifies as a threshold requirement
for federal habeas relief that the petitioner prove that the
alleged violation of his federal rights "was prejudicial to
the petitioner as to his guilt or punishment." This addition
to the statute will increase the finality of judgments and

bolster the public's respect for the system. The finality
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of judgments and public respect for the system will also be
increased by the third aspect of Section 2 of the bill -- the
addition of what amounts to a statute of limitations for
federal habeas claims. Such a limitation is absolutely
necessary if there is to be any finality of state court
judgments. In addition, this would eliminate the afore-
mentioned technique often utilized by prisoners of waiting

to file for habeas petition until the state's witnesses have
died or the convicting evidence is unavailable, thus prevent-
ing the state from showing why a validly convicted prisoner
should remain in custody. This section provides an exception
to the three-year period running from conviction where the
federal right of which the prisoner is availing himself is
newly created by the courts in such cases allowing the
three-year period to run from the date of creation of the
right. Surely, in this day of court appointed attorneys for
all felonies, this period is long enough to protect all
rights that a defendant intends to raise.

Section 3 of Senate Bill 653 is perhaps the most impor-
tant section of all. Under present law, the findings of
fact of a state court are to be "presumed to be correct,"
and thus the federal court is not to make its own findings
of fact, unless it is shown otherwise or the state admits
otherwise. However, federal courts have repeatedly treated
this language as permitting them to hold evidentiary hearings
regardless of what the state court record shows. This
amendment, changing the language to prohibit the federal
court from redetermining the facts of a case unless certain
circumstances exist, is mecessary in order to prevent federal
courts from disregarding state court decisions without just

cause.
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Other language of Section 3 goes further in requiring
federal courts to honor state court decisions. In sum, they
prohibit the federal court from setting aside the state court
factfinding unless the state procedure was not adequate to
afford a full and fair hearing. Present §2254(d) allows a
federal court to make its own factfinding if either the
state court procedure is inadequate to afford a full and
fair hearing or the defendant did not in fact receive such
a hearing. This second aspect of §2254(d) allows a defendant
to fail to present certain facts to a state court, whether
through negligent or deliberate omission, and then get a
second factual hearing in federal court. This flies in

the face of the intent of Wainright v. Sykes of requiring

a defendant to bring any issues before a state court for
decision rather than hold back in hopes of a reversal in
federal courts.

There are those that argue that limiting federal
habeas corpus is impairing a great concept of our law. This
is not so. In fact, we will be returning to a legal remedy
much closer to the original limits of the writ which has
been greatly distorted in its extension. Only then will
habeas corpus be what it was intended, an extraordinary writ
to be utilized on occasion to correct the occasional abuses
of our system of justice rather than a second mode of appeal.
To illustrate the extent to which federal habeas corpus is
abused, let me point out some statisties. In 1979 a study
of federal habeas corpus was completed on behalf of the
Federal Justice Research Program, at the request of the
U. S. Department of Justice. This study involves a cross
section of courts of various federal districts. It was

found that only 3.2% of all petitions filed were successful
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in obtaining for the petitioner any type of relief., Within
the heading of "any type of relief" would be included the
granting of a new trial in state court at which the petitioner
was convicted of the same crime. It also includes many
cases in which the petitioner was granted relief because the
length of time since the original conviction precluded the
state from producing even enough evidence to rebut the bare
allegations of the petition. |

In conclusion, I would like to emphasize that those of
us who seek federal habeas corpus reform do not in any way
deprecate the historical significance of the writ or the
importance of the legitimate purpose the writ can and should
serve. But overextension of the writ beyond any reasonable
scope in recent years and the use of it in circumstances for
which it was never intended will ultimately weaken both the
writ itself and the criminal justice system of this country.
Let us remember that the same founding fathers who expressly
referred to the Qrit of habeas corpus in the Constitution
also deliberately chose federalism as the basic governmental
structure of this country, and they enshrined that choice in
the great document no less than any other principle. The
founding fathers knew, as we must realize, that no govern-
mental system can function properly without the respect and
support of the people. For that reason, if our criminal
justice system is to operate effectively, indeed if it is to
endure, we must restore some semblance of institutional
sanity to the system. Senate Bill 653 is a major step in

this direction.

CHAIRMAN
Albert W, Harney
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Conference of Chief Justices

Chiel Justice

Supreme Court of Vermont
111 State Strect
Monlpelier, Vermont 05602

Secretarial
Nalional Cenler of State Courls

October 30, 1981

The Honorable Robert Dole
United States Senator

Chairman, Subcommittee on Courts
Camittee on the Judiciary
Washington, D.C. 20510

Dear Senator Dole:

May I thank you on behalf of the Conference of Chief Justices for your invi-
tatlon‘of October 15, 1981 to submit written comment on Senate Rill 653, a bill
to modify federal habeas corpus procedures. I am pleased to report that the
Conference, at its last annual meeting, endorsed by resolution the general prin-
ciples of Senate Bill 653 as amendments to Title 28 of the United States Code.

I hope that this letter will be made part of the hearing record, so that the
Conference may be tallied among the supporters.

The resolution of approval is as follows:

WHEREAS, a substantial number of duplicative, over-
lapping, and repetitive reviews of state criminal
convictions in the federal courts unduly pro-
long and call into question state criminal pro-
ceedings without furthering the historic
purposes of the writ of habeas corpus; and

WHEREAS, legislation has been introduced in both houses
of the United States Congress to modify or
codify current federal law to accommodate
better the interests of both the federal- and
state courts in enforcing federal constitu-~
tional safeguards, and in assuring consistent
application of existing federal case law; and

WHEREAS, adoption of these legislative proposals would
enhance the finality of state criminal pro-
cesses and give appropriate recognition to

state court proceedings and factual deter-
minations; and

WHEREAS, these legislative proposals would be in the
interests of comity between state and federal
courts and the orderly administration of crimi-
nal justice nationwide.

NOW, THEREFORE, BE IT RESOLVED THAT:

(1) The Conference of Chief Justices oconcludes that
the enactment into law of the general prin-
ciples of the proposed amendments to certain
sections .of Title 28 of the United States Code
contained in S. 653 and H.R. 3416 relating to
habeas corpus proceedings will contribute to
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the orderly and timely presentation of clairps
on behalf of state prisoners, enhance the fi-
nality of state criminal processes, and assume
proper respect for state court factual deter-
minations; and

(2) The Conference of Chief Justirwa rgspectfully
recommends to the Congress of the United States
that it enact into law the general Qrinciples
contained in &, 653 and the companion House
Bill, H.R. 3418.

Adopted at the 33rd Annual Meeting in Boca Raten, Florida, August 5, 1981.

Tt should be understood that the issues involved. in the resolutign were
placed before the full Conference in open session, with full opportunity fgr
discussion, by the Resolutions Committee and agreement by that bc_>dy was fgrt -
coming. The text of the resolution was developed by our Resolutl.ons C}am:.ttee
in the light of the following understanding about the proposed legislation:

a. Require all federal habeas corpus .evidentiary
hearings te be conducted by a United States
district judge rather than a federal magistrate,

b. Codify the decimion of Wainwright v. Sykes to
bar federal habeas gerous review of the
adnission of an inculpabory statement unless )
objected to at trial, absent showings of
cauge and actual prejudice,

C. Establish reasonable time limits within which a
federal habeas corpus action must be commenced,
and

d. Codify the decision of Humner v. Mata barring

federal habeas corpus evidentiary he:aring where
the record in the state oourt provides a fac-
tual basis for the state court findings and
such record was made under circumstances
affording the habeas petitioner a full and
fair hearing on the factual issue.

i i i i bama, a member
t is my understanding that Chief Justice C. C. 'be.:bez‘:t of Alabama,

of o:L[m cOmn%.’ttee on Federal Review of State Court_ Convictions, fioes mteqd to be
present and testify in person concerning the interest of .hlS Cou:;t in tl.uS
problem. I am sure you will find him well informed ard articulate m.speaer.\g
about the impact of federal habeas coxpus activities on courts with which he 1is
most familiac.

I thank you again for the opportunity to put before your Cgrmittee the posi~
tion of the Conference of Chief Justices.

Sincerely,

Albert W. Barney
Chairman
(Chief Justice - Syffeme Court of Vermont)
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Senator HerFLiN., We will stand in 5-minute recess and then we
will resume.

[A brief recess was taken.]

Senator HerLIN. We will call the hearing back to order.

Next we have the Honorable Arthur L. Burnett, magistrate, U.S.
district court, Washington, D.C.,, and the Honorable James T.
Turner, magistrate, Eastern District of Virginia, Norfolk, Va., on
behalf of the Committee on Legislation, National Council of United
States Magistrates. We welcome you gentlemen.

STATEMENT OF ARTHUR L. BURNETT, MAGISTRATE, U.S.
DISTRICT COURT, DISTRICT OF COLUMBIA

Mr. BurNETT. Good morning, Mr. Chairman.

The National Council of United States Magistrates appreciates
this opportunity to appear and testify and furnish its views, princi-
pally on section 1 of 5. 653. We do not formally appear and testify
on the other sections, although personally both Magistrate Turner
and myself are in accord with the principles and purposes and
goals of the other sections of the bill.

We will submit our prepared statement for the record and will
not read that into the record. I have a brief opening statement
which I will make and then I will defer to Magistrate Turner from
Norfolk, who has had some substantial experience in this area in
the eastern district of Virginia.

Senator Thurmond, in introducing S. 653, commented that the
change requiring a district judge to conduct an evidentiary hearing
instead of a U.S. magistrate ‘‘recognizes the importance in our Fed-
eral system of State criminal justice proceedings by requiring the
experience and authority of a Federal judge to overrule decisions of
State supreme courts.”

Senator Lawton Chiles, a cosponsor of that bill on March 10, ob-
served: “In habeas cases we currently allow magistrates to make
recommended findings of fact which can, in effect, overrule the de-
cisions rendered by State trial judges and approved by State su-
preme courts.” This morning in his testimony Senator Chiles again
repeated that position.

As a preliminary matter we would like to make this response:
Magistrates, in conducting the evidentiary hearing, thereafter do
not make the final decision which may overrule a State supreme
court. They hear the evidence, make the record, prepare pro-
posed—and I want to underscore the word “proposed”’—findings of
fact, conclusions of law, and submit to a district judge a recom-
mended disposition.

Thereafter that judge must review the magistrate’s report de
novo, afresh, anew, and make a totally independent decision. To
the extent there are objections either by the petitioner—the prison-
er—or the respondent—the State—or sua sponte, even on his own
initiative, the district judge can conduct a further evidentiary hear-
ing and may well do so where credibility issues may be critical or
other factors indicate the judge should hear further evidence in the
case.

Where a State attorney general or other counsel representing a
respondent deems the magistrate’s factual findings to be erroneous,

oo
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it is 2 very simple matter to file objections and to request a district
judge to hear the testimony which is critical to the fact determina-
tion and issue. Magistrate Paul Game, Jr., of the Middle District of
Florida at Tampa, Fla., has advised me that of 129 petitions he
screened in the past year, only 19 resulted in evidentiary hearings
before him and none required any further hearings before a dis-
trict judge. He further advised that in most cases the facts are not
really in dispute and credibility is not even a close question. The
ultimate disposition of the habeas petition turns on a question of
law.

Magistrate M. Lewis Gwaltney of the Middle District of Alabama
at Montgomery, Ala., advised that for the year ending June 30,
1981, for that 12-month period, he screened 84 habeas petitions,
conducted evidentiary hearings in six cases, and that no further
evidentiary hearings in these¢ cases were necessary before the dis-
trict judges.

In South Carolina, the magistrates for the 12-month period
ending June 89, 1981 screened 87 State habeas corpus petitions and
conducted evidentiary hearings in seven of these cases. Magistrate
Charles W. Gambrelil at Columbia, S.C., has advised me that these
petitions are most frequently pro se, and an evidentiary hearing
may be very time consuming. He recently presided at one which
took 3 days.

We submit that the magistrate’s role in conducting the eviden-
tiary hearing has not really been the source of any problems in
this area of the law and in State-Federal relations. Indeed, the
magistrate’s role in many districts—for example, in South Caroli-
na—has resulted in facilitating and expediting the disposition of
these petitions.

Thus, we do not think that a factual case has been made for pre-
cluding magistrates from conducting evidentiary hearings where,
upon an adequate showing by a State attorney general or other
counsel representing a respondent, a further additional evidentiary
hearing may be conducted before the district judge, especially
where the district judge is sensitive to the issues of State-Federal
relations and the need for finality of criminal convictions. The ulti-
mate responsibility for overturning a State criminal conviction,
when that does occur, rests exclusively upon the U.S. district judge
who enters the order.

I further wish to note that based on statistics furnished to us by
the Administrative Office of the United States Courts, it does
appear that Florida is the leading State in utilizing U.S. magis-
trates 1o conduct screening of State habeas corpus petitions and
conduct evidentiary hearings. In the 12-month period ending June
30, 1981, in the Northern District of Florida, magistrates screened
69 such petitions and conducted five evidentiary hearings. In the
middle district, Magistrate Gaines’ district, at Tampa, Fla., they
screened 312 State habeas petitions and conducted evidentiary
hearings in 28 cases. In the Southern District of Florida, in Miami,
198 such petitions were screened by magistrates—reviewed by
them—they conducted nine evidentiary hearings.

From my conversations with the magistrates involved in Florida,
there does not appear to have been a problem with the magistrates
conducting the evidentiary hearings. There may be a problem with
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the law in the ultimate rulings that the district judges may have
rendered, and for that reason we suggest that before this subcom-
mittee concludes its decision on this legislation, it may be well to
hear from some of the district judges in Florida and in Alabama as
to thg role that the magistrates have played in rendering substan-
tial judicial assistance in compiling the evidentiary record on
which these cases must be decided.

I next defer to my associate, Magistrate Turner from Norfolk, for
further comments.

STATEMENT OF JAMES T. TURNER, MAGISTRATE, EASTERN
DISTRICT OF VIRGINIA, NORFOLK, VA.

Mr. TurNER. Thank you.

Good morning, Mr. Chairman. Before my summary of points that
are set forth in our written statement, I would like to take just a
minute to outline for you just who and what Federal magistrates
are.

Magistrates are judicial officers of the Federal district courts.
Currently there are about 210 full-time Federal magistrates. There
are in addition a number of part-time magistrates, but section 1 of
this bill concerning evidentiary hearings in habeas cases and
others which I will get into primarily affect these 210 full-time
magistrates.

The Federal magistrate system was created by a 1968 act of Con-
gress which was designed to provide additional assistance for over-
burdened and backlogged Federal trial courts. Although this
system has been fully implemented for less than 11 years, approxi-
mately 13 Federal magistrates have become Federal district judges;
1 Federal magistrate has become a Federal circuit judge—that
being Judge Hatchett on the Fifth Circuit Court of Appeals; 2 Fed-
eral magistrates have become State supreme court judges; and 1
current full-time magistrate is a former law school dean. The chair-
man of the Judicial Administration Division of the American Bar
%Asstomatlon, whose term just recently ended, is a Federal magis-

rate.

Magistrates routinely handle a full range of judicial duties in the
district courts, including hearing every kind of pretrial motion and
conducting trials of a full range of civil cases and nonfelony crimi-
nal cases. As a result of the 1979 amendments to the Magistrates
Act, magistrates must have been for at least 5 years members of
the highest court of the State; they must have been in the active
practice of law for at least 5 years; and I might say typically those
who are actually selected far exceed that. Those are minimum re-
quirements.

Magistrates must now be selected by a public merit selection
commission, which includes both laypeople as well as lawyers, and
the district judge that appoints a magistrate must select that
person from a list submitted by this public merit selection panel.

I think all of this illustrates that if Congress intended to create &
system of judicial officers to assist district judges in conducting the
business of the Federal trial courts, they have succeeded immense-
ly and ought to be proud of their accomplishment. In our view, en-
actment of section 1 of this bill would detract from that success.
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You have our written and complete statement. At this point I
would just like to summarize the main points we try to make in
the statement.

The bill has three sections, as everyone has mentioned, and our
comments as representatives of the National Council of Magis-
trates are directed only to section 1 of the bill. Now the effect of
section 1 of this bill on the jurisdiction of magistrates is far broad-
er than the title of this bill implies.

The title of this bill would suggest, and the testimony of every-
one who has been here so far would suggest, that insofar as it af-
fects the jurisdiction of magistrates it affects only conducting evi-
dentiary hearings in State prisoner habeas corpus cases; not so.
Section 1 of this bill as it is presently written would also eliminate
the jurisdiction of magistrates to conduct evidentiary hearings in
section 1983 prisoner condition-of-confinement cases brought not
only by State prisoners but by Federal prisoners as well. If brought
by a Federal prisoner it would be under another section but it
would still be a condition-of-confinement case that magistrates are
now conducting substantial numbers of evidentiary hearings in but
could not if section 1 of this bill were enacted.

The first point we would like to make is that there does not
appear to be any good reason for enactment of section 1 of this bill.
Presumably, proponents of a measure that would reduce the cur-
rent jurisdiction of magistrates which is being utilized by the Fed-
eral trial judges would have the burden of showing that such a
change is necessary or desirable. We suggest to you that is an im-
possible burden. We further suggest that enactment of section 1
would detract from the current quality and efficiency of justice in
the Federal trial courts and increase backlog.

Enactment of section 1 of the bill would be inconsistent with a
10-year trend in extending civil jurisdiction to magistrates. It is not
as though Congress created a system of magistrates and gave them
extremely broad civil jurisdiction and now is wondering if they
granted too much jurisdiction. With the 1968 Magistrates Act, the
civil jurisdiction of magistrates was rather extremely limited. It did
not provide in terms for the right to conduct evidentiary hearings
in prisoner condition-of-confinement cases, habeas corpus cases, or
other matters.

A 1974 Supreme Court case which is cited in our formal state-
ment reversed a habeas corpus decision in which a magistrate had
conducted an evidentiary hearing. It was in no sense a constitution-
al case; it was purely one of statutory interpretation, the Supreme
Court deciding that Congress had not intended for Federal magis-
trates to have the jurisdiction o conduct these evidentiary hear-
ings.

Justice Burger, in his dissent, invited Congress to make it plain
if they meant for magistrates to have that jurisdiction and Con-
gress quickly did so. A substantial portion, a really significant por-
fion of the 1976 amendments to the Magistrates Act was an amend-
ment to specifically grant the power to magistrates, upon assign-
ment by the district judge, to conduct these evidentiary hearings in
both State as well as Federal habeas corpus cases and in all sorts
of condition-of-confinement cases brought by prisoners.
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In addition, in 1979 Congress went far beyond that jurisdicti
grant for magistrates to conduct evidentiaryyhearings.JTilleSdllg’?IQOIellgfl;
granted power to magistrates to conduct a full-blown trial and
enter final judgment in every civil case, in any kind of civil case 50
long as the parties consented to the jurisdiction of magistrates. T

hOuI: second major point in urging you to delete section 1 from

the bill is that any tinkering with the jurisdiction of magistrates
would be inappropriate at this particular time. Another part of the
1979 act directed the Judicial Conference to conduct a 2-year study
of all phases of the magistrate system, including jurisdiction, and
report on how it is working and what changes if any should be
made. That report has been 2 years in the works; it is due to be
filed next month. At this stage to tinker with one element of juris-
diction out of the context of that whole study would seem to consti-
tute a large waste of Judicial Conference time as far as jurisdiction
is ]cgoncirned% ItflS s1€1ply1a matter of bad policy. ’
 Enactment of section 1 would increase the work load of distri
judges at a time when those judges are not only backlogg(g:is t;;fcg
overworked but that workload is increasing. We cited in our cover
letter some statistics from the year which just ended June 30 last
In that year, the filings in civil court cases increased 7 percent; in
criminal cases they increased 8.2 percent, these being percenta,ges
over the year which engled June 30, 1980. In the civil field that
réleant that per district judgeship there were 350 civil case filings.

f course, that is on top of whatever workload that district judge
hag whfn thtat lgaart%c.:ulai* statilstical year began.

Enactment of section 1 would limit the flexibility of assi
within the district court. At present, a magistrate }éan ieseigrﬁ?;fgﬁs-
ly any civil matter within the district court so long as it is assigned
to him by a district judge and, where it is required, the parties con-
sent. To enact section 1 of this bill would be to back off on one ele-
ment of that civil jurisdiction and consequently limit the flexibility
gﬁl ct(l;e district judge to assign matters where he needs the assist-

Finally, enactment of section 1 of the bill we very stro
would have an adverse impact on the kind of pgople ?}%}é li:fé
drawn into the magistrate system. As I mentioned, the current
civil jurisdiction of magistrates upon assignment by a district judge
and where required, with consent, is coextensive with the civil ju-
risdiction of the district judges. We feel that it is simply axiomatic
that the broader the jurisdiction of the office, the higher the cali-
ber of person you are going to draw into it. If you now begin to
back off on that jurisdiction, to limit it in some respect, it simply
tr;?ékga:rthe office less attractive to the most qualified members of

For all these reasons and the reasons in our formal wri
ment, we would urge that section 1 of the bill be deletggltten state

1 would be delighted to try to answer your questions.

Senator HEFLIN. Let me ask you, then—of course each of you are
magistrates—how many have you handled, for example, how many
Eﬁzltmns did you handle last year, Judge Burnett, dealing with

Mr. BurRNETT. In the District of Columbia we hav
unique situation, and that is that Congress in the court iegrg?rﬁlzzl:
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tion bill for creation of the superior court enacted a provision
which is comparable to the postconviction procedures in 2255 for
the Federal courts, which requires that a person convicted in the
D.C. Superior Court must go back through that court and go all the
way to the Supreme Court.

A Supreme Court decision, Swein v. Superintendent, or Reforma-
tory Superintendent v. Pressley in 1977, said that the Federal dis-
trict court did not have jurisdiction to consider State habeas corpus
petitions in the Federal court. Now prior to that time we used to
screen them but because of Wedding v. Wingo, we did not conduct
the evidentiary hearing. Therefore, this is not as much of a prob-
lem in the District of Columbia as it is with reference to the Feder-
al courts and the relationship of the Federal courts tc the State
courts in the various States. Therefore, we have a very limited——

Senator HerLIN. In other words, what you are telling me, you
have had a pilot program here in the District of Columbia——

5 Mr. BurnerT [continuing]. Kind of a pilot program for the
tate———

Senator HEFLIN [continuing]. Which is similar to the bill we have
right here.

Mr. BUrRNETT [continuing]. For the State to handle its own cases,
basically, and through the State-type system. That is correct.

Senator HerLIN. However, there is still a procedure by which it
can come to the Federal district court, or is there a finality in
your——

Mr. BurnEeTT. Well, the rare or exceptional case can still come to
the Federal court where a person belatedly raises a constitutional
issue which could not be raised in the post conviction procedure in
the superior court, so there is that——

Senator HeErFLIN. Could not have been raised?

Mr. Burnerr. Which was not raised or could not have been
raised previously in the superior court system.

Senator HEFLIN. Have you read this bill that is proposed?

Mr. BurNETT. Yes, I have.

Senator HerLIN. Does it differ much from what you all have
adopted here in the District court?

Mr. BURNETT. I really do not think so. I think substantive.y it is
pretty much the same basic system.

Senator HerLiN. Has it worked pretty well?

Mr. BurnNETT. I think it has worked very well so far as the Feder-
al court workload in this area is concerned.

Senator HerLIN. Well, how do you think it works in regard to the
protection of the constitutional rights of the accused?

Mr. BurNeTT. I think it also works very effectively there, and the
superior court judges and the D.C. Court of Appeals judges who are
comparable to your State supreme court justices have been able to
effectively protect the constitutional rights of defendants.

Senator HerLIN. All right.

Judge Turner, in regard to your situation in Virginia do you
have a similar situation, where after a conviction has been af-
firmed by the highest court and théy have exhausted the Supreme
Court remedy, do you have a petition by which they go through a
procedure in the State court before they can go into the Federal
district court?
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Mr. TURNER. Yes, sir. There is a system of State habeas corpus
which sort of parallels the Federal habeas corpus, except in the
Virginia State system it can be used only to attack a jurisdictional
basis of the courts or matters which just simply could not have
been raised at trial or on appeal, ineffective assistance of counsel,
or denial of right to appeal.

Senator HErFLIN. I think most States have similar situations.

Mr. TURNER. Yes. Virginia does not have an intermediate court
of appeals for either civil or criminal cases. It goes from the trial
court directly——

Senator HErFLIN. The Supreme Court of Virginia has the crimi-
nal—

Mr. TURNER. Yes, sir.

Senator HerFLIN. 1t is a little different. It is not really an appeal
right there, it is an appeal by discretion, and Virginia is one of the
rare States that have that.

Let’s see: After it comes to you, after it has gone to through all
of the State remedies, if you were to have an evidentiary hearing
in the U.S. district court which would be conducted before you as a
magistrate——

Mr. TurNER. Right.

Senator HEFLIN [continuing]. You make the hearing, then you
make your findings of fact and your recommendations to the dis-
trict court judge.

Mr. TurnNER. Right, sir.

Senator HErFLIN. Then the district court judge will review it.

Mr. TurNER. Right, sir.

Senator HEFLIN. Is there any presumption in favor of your find-
ings of facts?

Mr. TurNER. Senator Heflin, certainly there is no legal presump-
tion. To be perfectly candid with you, I think when district judges
have worked with a particular magistrate—and I have a splendid
working relationship with the district judges in the Eastern Dis-
trict of Virginia—and they have had occasion to review your work
from time to time and know it is good, I think to be very candid
there may be in their minds a presumption that what the magis-
trate has done is probably right, but I can assure you that that is
not the end of it.

In 2% years I have had occasion in the habeas area to conduct
only two hearings, and I handle all of the habeas work in the Nor-
folk and Newport News divisions in the Eastern District of Virgin-
ia. In one of those two hearings, the Federal district judge to whom
the findings were submitted reversed me, so it is not in any sense a
rubberstamp operation.

Senator HerFLIN. In other words, you go through the hearings—I
am looking at judicial manpower and opportunities for the protec-
tion of constitutional rights—you go through it, you make your
findings of fact, in other words, you make your recommendations
as to the applicability of the facts tc the law, to the protections.

Mr. TurNER. Right, sir.

Senator HEFLIN. Then your Federal district court judge reviews
that, which is really a second review.

Mr. TurNER. Right, sir.

29-383 O—82——8
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Senator HEFLIN. Then if the person, the accused—really he is al-
ready convicted—disagrees, he can file a petition for rehearing in
your Federal court and have a hearing on that. Then he has the
right under appeal to go to the circuit court of appeals, and in that
circuit court of appeals he would have a right before a panel of
judges, generally three, that would consider the appeal there.

He wouid then have a right to file an application of rehearing
before those three judges. If there are certain circumstances, he
could have an en banc hearing of all of the judges of that circuit,
which would be another one, and then he would have a right to go
to the U.S. Supreme Court.

Now looking at that, that is one, two, three, four, five, six, seven
that he has there. Now if he then comes back and raises another
issue or raises the issue that this counsel was incompetent, he can
go through the same steps again, or does he then have to go back
through the State court?

Mr. TurNER. Two things probably prevent him going through the
Federal process again. No. 1, there is a rule, rule 9 of the rules gov-
erning so-called section 2254 cases in the U.S. district courts, which
prohibits successive petitions. Rule ‘9(b) would prevent a successive
petition which is defined either as the same issue previously ruled
on on the merits or one which should have been raised at that
time, such that to raise it now would be an abuse of the writ, so he
has that battle.

On a specific issue you raised, that of incompetent counsel in the
habeas hearing, as I understand the current state of the case law
incompetence of counsel on a habeas case or a habeas proceeding
would not be grounds for Federal habeas relief. The only effective
assistance that the criminal defendant has a right to is at the trial
and on his appeal, if the State provides an appeal.

Senator HerLIN. In other words, if you are in Federal court you
cannot have incompetent counsel but if you are in State court you
have an incompetent counsel. [Laughter.]

Mr. TurNER. If you had a criminal trial— '

Senator HerLIN. Is that the basis of the status of the law today,
that in the State court it is possible to have incompetent counsel
but in Federal court it is impossible to have incompetent counsel?

Mr. TurNEr. No, sir. You probably have the same lawyer both
places. It is simply that you have a sixth-amendment right to effec-
tive assistance of counsel only in your State court criminal trial.
You do not in a State or Federal civil trial. Habeas cases are civil
cases and you do not have that sixth-amendment right in civil
cases.

Senator HerLIN. Well, assuming the procedure we pointed out
with Chief Justice Torbert for 17 hearings, and then we have 7 that
we would go through, that is 24 hearings that a person would have
the right to. That does not then preclude him from—there are still
avenues that he can continue to go back into the State court and
raise an entirely different issue.

Mr. TurNER. He is free to go back to the State court if they will
hear him.

Senator HerLIN. With some limitation but not with absolute cer-
tainty, he can still come back into Federal court and it is possible
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for Izim to go through that same procedure again on a legitimate
point.

Mr. TurNER. Is is certainly possible. It certainly has happened.
Rule 9 would ordinarily preclude it.

Senator HerLIN. I believe that is all.

Do you have any questions?

Mr. Manson. I had several.

What percentage of the de novo reviews reach a conclusion that
are contrary to the decision of the magistrate? Do you have any
idea nationwide?

Mr. TurNER. I really do not have any nationwide statistics on
that. I could tell you my own experience. It is very small. I have
been handling in the 2% years since I have been a magistrate, as I
mentioned, all of the habeas work. I have been reversed that 1
time in 250 matters but that 1 time was the 1 time I recommended
that the petition be granted. The district judge reversed it.

Mr. MansoN. I guess I would be curious as to how that figure
might compare with the percentage of findings that are overturned
as opposed to the ones that are overturned on de novo review.

Mr. TURNER. I am not sure I understand the question.

Mr. MansonN. Well, are all appeals taken from magistrates’ deci-
sions? I mean, there is more than one route for appealing those de-
cisions, as I understand it. Is that correct?

Mr. TurNER. No, sir.

Mr. MANSON. Are all reviews on a de novo basis?

Mr. TurNER. Right.

Mr. BURNETT. As to habeas corpus matters?

Mr. TurNER. Yes, as to habeas corpus and in any dispositive
matter, any dispositive civil matter there is a de novo review to the
Federal district judge.

Mr. BurNETT. Only when the magistrate acts by consent and it is
a civil matter that it goes to a district court judge. Then it would
be an appellate standard or, in several cases which we have tried,
the current 1979 act provides for a direct appeal to the court of ap-
peals. However, that is in a civil case where the parties have con-
sented to the magistrate’s jurisdiction.

Mr. MANsoN. I understand that roughly one out of seven peti-
tions filed in Federal courts are habeas petitions, so I guess we are
talking a relatively substantial number there. I believe also in the
State of Virginia there are 1,200 habeas cases that are handled by
the attorney general’s office in that State. I was just wondering
what percentage of these habeas cases that are raised on the State
level find their way into the Federal system, say, in the State of
Virginia.

Mr. TurNER. There again I do not even know that such statistics
have been kept but if I had to guess, I would say virtually every
one. In fact, there is the current requirement to exhaust State
court remedies before you even have Federal jurisdiction.

Mr. MaNsoN. Which is not true under 1983, as I understand it.

Mr. TurNER. It surely is not. The real burden in the Eastern Dis-
trict of Virginia is with the 1983 cases, another reason for deletion
of section 1. Currently I am conducting all of the 1983 evidentiary
hearings. If all of that were thrown back on the district judges it
would be unfortunate.
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_ PREPARED STATEMENT OF J . '
Senator HerFLiN. Thank you, gentlemen. We appreciate it. TEMENT AMES T, TURNER AND ARTHUR L. BURNETT

red statement of Messrs. Turner and Burnett follows:]
e preee S.653 is a bill to amend Title 28 U.S.C. to modify

habeas corpus procedures affecting state prisoners. The bill

would also affect procedures in condition-of-confinement
) ! cases filed by both state and federal prisoners.

| S.653 contains three sections. Section 1 deals with

the jurisdiction of United States magistrates to conduct

evidentiary hearings in state prisoner habeas corpus proceed-

ings. In addition, by eliminating language in 28 U.S.C. Sec.

636(b)(1)(B) granting authority to magistrates to conduct

hearings concerning "prisoner petitions challenging

conditions of confinement," this bill would eliminate the

-authority of magistrates to conduct evidentiary hearings in

both state and federal prisoner condition-of-confinement

proceedings. OQur statement is addressed only to the pro-

visions of Section 1 of the bill pertaining to magistrates'

jurisdiction.

Sections 2 and 3 of the bill would amend‘28 U.s.C.
Sec. 2244 and Sec. 2254(d) in ways which would reduce the
number of state prisoner habeas corpus petitions handled by
the federal courts. We do not, in this statement, take any
position with respect to Sections 2 and 3 of the bill.

It is important to note that Section 1 of the bill
is entirely separable from Sections 2 and 3; if Section 1
were deleted from the bill, Sections 2 and 3 could stand
alone as amendments affecting federal court treatment of

state prisoner habeas corpus petitions.

/ Section 1 would eliminate the jurisdiction of

United States magistrates to conduct evidentiary hearings in

state prisoner habeas corpus matters and would also revoke
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jurisdiction to conduct evidentiary hearings in prisoner
condition-of-confinement cases initiated by both state and
federal prisoners. In this respect, the bill is significantly
broader than its title implies.

We are opposed to the Section 1 provisions which
would reduce and restrict the existing civil jurisdiction of
magistrates for several reasons.

A reduction of magistrates' jurisdiction would be
an unfortunate and perhaps even disasteroﬁs reversal of a
strong trend in the opposite direction. Under the Federal
Magistrates Act of 1968, which created the magistrates
system, magistrates had authority to conduct preliminary
reviews of prisoner petitions and to make reports and recom-
mendations concerning whether there should be ag hearing.
Shortly after the Act was implemented, magistrates in some
district courts were used by federal district judges to
conduct evidentiary hearings in habeas corpus cases, a
practice which was a boon to the expeditious handling and
disposition of such matters. This practice was struck down by

the Supreme Court in Wingo v. Wedding, 418 U.S. 461 (1974).

The Court considered its decision simply as one construing

the statute and decided that Congress had not intended to

authorize magistrates to conduct civil evidentiary hearings.
Congress promptly responded with the first major amendment to
the Federal Magistrates Act in 1976 (P.L. 94-577, October 21,
1976) specifically authorizing magistrates to conduct such
hearings and to recommend final disposition. Thus, after the
1976 amendments to the Federal Magistrates Act, magistrates
were expressly empowered to conduct all phases of prisoner
petition cases except entry of case dispositive orders (which

can be entered only by district judges).
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As part of the 1979 amendments to the Federal
Magistrates Act (P.L. 96-82, October 10, 1979) Congress
expanded the trial jurisdiction of magistrates to include any
and all civil cases, whether jury or non-jury and regardless
of the subject matter or amount in controversy, so long as
the parties consent to the magistrate's jurisdiction. Thus,
as of October 1979, with the consent of the parties, the
available jurisdiction of magistrates in civil cases has been
literally and precisely the same as that of United States
district judges.

From the foregoing, it 1is clear that since the
implementation of the 1968 Act which created the magistrates
system, the trend of Congress has been to amend the initial
enabling act to increase and expand the civil jurisdiction of
magistrates to the point where it is now as broad as constitu-
tionally permissible, and the district courts have
consistently used this authority. Section 1 of the bill would
not only reverse this desirable trend, it would have the
practical effect of repealing the most significant provisions
of the 1976 amendments to Magistrates Act. If Section 1 were
enacted, the only evidentiary hearings which magistrates
could conduct in litigation initiated by prisoner petitions
would be that in federal prisoner habeas corpus cases under
28 UJ.S.C. Sec. 2255, an area where magistrate involvement has
traditionally been extremely light because the cases are
routinely assigned to the district judge who conducted the
federal prisoner's trial and who would thus be familiar with
the background of the federal prisoner's claims.
Consequently, even though magistrates' jurisdiction to con-
duct evidentiary hearings in this narrow area of prisoner

petitions would remain, in the context of current and
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efficient case assignment practices, the jurisdiction of
magistrates to conduct evidentiary hearings in prisqner peti-
tion litigation would be virtually eliminated.

An appreciation of the impact that elimination of
this jurisdiction would have on the workload of district
judges can be gained from an examination of statistics for
the preceding three years. Evidentiary hearings conducted by
magistrates over the three years preceding June 30, 1981

which would have been prohibited had Section 1 been in effect

are as follows:

YEAR ENDING STATE HABEAS CIVIL RIGHTS

June 30, 1979 198 220
June 30, 1980 212 403
June 30, 1981 243 401

To place these figures concerning hearings in the
prisoner petition context, the following figures demonstrate
the total number of prisoner petition matters disposed of by
magistrates for the three years preceding June 30, 1981,

‘including those in which hearings were conducted:

YEAR ENDING STATE HABEAS FEDERAL HABEAS CIVIL RIGHTS

June 30, 1979 " 4,512 1,978 - 5,572

June 30, 1980 . 4,334 1,736 5,508

June 30, 1981 5,513 1,854 7,450
These statistics illustrate the significant

assistance which magistrates have rendered to district judges
(a total of 1,677 evidentiary hearings during the three years
preceding June 30, 1981) and demonstrate the burden which
would be imposed upon district judges should Section 1 be

enacted. The existing jurisdiction frees thz time of district
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judges for conducting trials in felony cases in order to
comply with the deadlines of the Speedy Trial Act, for
conducting hearings and trials in civil cases requiring
priority treatment under various Acts of Congress, such as

Title VII, Freedom of Informatlon Act, and Privacy Act, and

for conducting other cases requiring priority such as those
challenging regulations of government agencies or requesting
injunctive or other expedited relief, and otherwise
contributes to reducing and preventing substantial civil and
criminal case backlog.

These statistics further illustrate that enactment
of Section 1 would contribute to inefficiency and delay. When
the judicial officer who conducts an evidentiary hearing is
the same one who has handled all other judicial aspects of
the matter, including determination (for the plrpose of recom-
mendation) that an evidentiary hearing is indeed necessary,
duplication is avoided. On the other hand, when the judicial
officer who conducts the evidentiary hearing is not the same
one who has been previously immersed in the case, some
efficiency in use of scarce judicial resources is lost.

A provision of the Federal Magistrate Act of 1979
required the United States Judicial Conference to undertake a
study of the magistrates system in accordance with r;commenda—
tions of the Judiciary Committees of both houses of Congress.

One of the inquiries directed to the Judicial
Conferencs concerns the jurisdiction of magistrates and
whether it is appropriate in its present form. That report,
two years in the making, is scheduled to be filed with
Congress in MPecember, and presumably could lead to hearings

concerning jurisdiction as well as other major aspects of the

magistrates system in the Spring of 1982. It would be most

et
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inappropriate, in view of this status, to tamper with one
aspect of the jurisdiction out of the context of the
Congressionaliy directed study.

Congress has established magistrates as judicial
officers of the district courts with authority to handle any
and all aspects of all civil cases provided that the pre-
requisites of consent and assignment are met. Carving out a
major specific catagory of cases would unduly limit the
flexibility that has been a major reason for the success of
the system. The district courts would be left with a situa-
tion in which a magistrate could conduct trial and enter
judgment in the most complex anti-trust, securities or employ-
ment discrimination litigation but could not conduct the
evidentiary hearing in a habeas corpus case or a prisoner
condition-of~confinement case.

Enactment of Section 1 of the bill Yould, of
course, mean that district judges would thereafter be
required to conduct the evidentiary hearings. This does vio-
lence to the whole purpose of the Federal Magistrates Act
which is to permit magistrates to be of maximum assistance to
district judges and thereby prevent backlog and increase
access to the courts by all segments of the public.

The Judicial Conference of the United States, at
its September 1981 meeting, adopted a resolution opposing
Section 1 of this bill. The Conference adopted the view that
any such selective restriction on the civil jurisdiction of
magistrates should be rejected as a matter of basic policy.

A continuing concern of the National Council of
United States Magistrates and of magistrates generally is
with attracting and retaining lawyers of the highest caliber.

It is axiomatic that the broader the jurisdiction of the
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office, the higher the caliber of practitioner who will be
attracted to it. The fact that under current law magistrates
have jurisdiction in civil matters co-extensive with that of
district judges (upon assignment and, where required, with
consent of the parties) is a major factor in attracting and
retaining the same caliber of persons who would be interested
in and considered for district judgeships. A significant
shrinking of this jurisdiction would make the position less

appealing to some degree to the kind of practitioner that

Congress undoubtedly hopes to attract.
4

Rased on all of the foregoing, we strongly urge

that Section 1 of the bill be deleted.

Senator HErLIN. We now call the panel consisting of Prof. Ste-
phen Gillers, associate professor of law, New York University, New
York, on behalf of the American Civil Liberties Union; Mr. Richard
J. Wilson, director, Defender Division, National Legal Aid & De-
fender Association, Washington, D.C.; and Mr. Robert L. Harris,
past president of the National Bar Association, Washington, D.C.

We are delighted to have you with us. Your written statements
will be put in the record in full, and if you will we would appreci-
ate your summarizing them.

STATEMENT OF STEPHEN GILLERS, ASSOCIATE PROFESSOR OF
LAW, NEW YORK UNIVERSITY

Mr. GiLLErs. Thank you, Senator.

I am professor at NYU law school and I am speaking here on
behalf of the American Civil Liberties Union. I thank you for this
opportunity to present our views.

The statements I heard this morning, Senator Heflin, were very
informative. I sympathize, as I say in my statement, with the con-
cern for finality and with the interest of the State judiciary in
avoiding sandbagging and in protecting their valid procedural rules
in criminal trials.

Nevertheless, the American Civil Liberties Union opposes this
bill. But it does not oppose it primarily for constitutional reasons
and it does not oppose it because we feel that its policy concerns
are misguided, although we might balance those concerns different-
ly in particular cases. Rather, Senator, we oppose the bill because
we believe it is unnecessary as a matter of fact, unwise as a matter
of law, and could lead to great injustice in certain kinds of cases, as
I believe Mr. Rose this morning also recognized.

PR
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However, the English language and human predictability are
simply not sufficiently advanced to create that kind of exact defini-
tion. It is not possible. We can make efforts but we have to realize
that our efforts are rough at best. We must also realize that there
are going to be “needles” in any batch of habeas cases; that is, peti-
tioners that deserve Federal attention, petitions from persons who
were wrongfully convicted and possibly innocent persons who were
wrongfully convicted. We do not want through rules that exclude
the “hay’’ to exclude those meritorious petitions as well.

PROCEDURAL DEFAULTS ONLY

Senator, there has been a lot of talk—and you have presented
me with a very clear description of the court system in Alabama,
one that I did not have before coming here today—about the many
remedies, the many opportunities a State prisoner or a State de-
fendant has to raise his or her Federal constitutional claims. How-
ever, we should be very clear about one thing: S. 6563 would not di-
rectly involve or affect most State habeas cases.

The reason is that it does not attempt to undermine or change
the rule in Brown v. Allen. That rule, handed down in 1953, said
even if the prisoner, the defendant, has had a chance to raise the
Federal claim in State court, and whether or not he has sought cer-
tiorari in the Supreme Court, so long as he has raised it in State
court, has given the State court a chance to consider it, he may
seek relief on that same claim in a collateral attack in Federal
court after exhausting any collateral State remedies.

So long as there has not been a procedural default in State court,
despite this proposed law, the State prisoner would be.entitled to
continue to have a Federal review of the Federal law question. This
bill would not affect that at all.

Now we do not know—1I do not know and I do not believe the
Administrative Office of the U.S. Courts knows—how many of
those 7,000 claims or 133 trials would be totally unaffected by this

bill. T think that is something we ought to be aware of when we
talk about “stopping the flood” if indeed there is a flood at all.

Now I would like to concentrate on the cases this bill does affect,
namely those cases in which there has been a procedural default in
the State court, that is, the defendant in State court did not object
to a particular act by the prosecutor or a procedure in the State

system, and now seeks to raise it is an issue collaterally in Federal
court.

WAINWRIGHT VERSUS SYKES

Justice Rehnquist, in Wainwright v. Sykes only 4 years ago, Sen-
ator Heflin, said that that prisoner will not be allowed to raise the
issue unless he can show actual prejudice and cause. Justice Rehn-
quist refused to define those terms, saying that those terms would
give Federal judges an opportunity to correct serious miscarriages
of justice and did not need further definition except on a common
law, case-by-case basis. Justice Stevens, concurring, said the Court
“wisely refrained” from defining those terms, “cause” and “preju-
dice,” from freezing them to a particular meaning. Given the limits
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CONCLUSION

It is wrong and it is especially wrong and dangerous in this area
where, as the Supreme Court has learned, flexibility is necessary,
to use a jurisdictional statute, to prohibit—no matter what may
happen, no matter what miscarriages of justice may come to pass—
Supreme Court and lower Federal court collateral review.

Thank you very much.

STATEMENT OF RICHARD J. WILSON, DIRECTOR, DEFENDER
DIVISION, NATIONAL LEGAL AID DEFENDER ASSOCIATION

Mr. WiLsoN. Senator Heflin, thank you very much for the invita-
tion to appear today. :

My name is Richard Wilson. I am with the National Legal Aid &
Defender Association. I would like to adopt the remarks of Mr.
Gillers as my own. He stated the case very aptly. I can oniy add to
the statistical data that he gave. I believe my written statement
updates the statistics for last year’s filings, that is those cases filed
on Federal habeas during the year ending June 1981.

Again, the experience is almost identical. In reviewing the expe-
rience in the Federal courts over the past 10 years, I think it is
clear that in 1970 we reached a zenith in the number of filings of
Federal habeas petitions in the Federal courts, and that that
number has actually been in decline for the last 10 years. I think
that is a significant fact when we examine the allegation of a
“flood” of habeas petitions before our district judges and magis-
trates.

Expanding just for a moment even beyond that, not just to the
number of cases which appear in the Federal courts annually but
to the number of criminal convictions which occur in our system
yearly, as my statement documents there are over 2.25 million con-
victions in courts of general jurisdiction in this country. I will
accept the statement that was made earlier this morning that
there are approximately 200,000 individuals in our penal system
every year.

In all but 7,800 of those cases last year, the findings of the State
courts, were final. They were final decisions which were left un-
touched by any Federal judge. Those 7,800 cases which did proceed
into Federal court on habeas represented only 4 percent of the
total filings and less than 1 percent of the total trials held in Fed-
eral court, if we equate an evidentiary hearing with a trial. Again,
Mr. Gillers’ statement with regard to the scope of those trials is
very informative.

I think that fact is most interesting in two respects: It shows
both that these cases do not consume an inordinate amount of time
in the Federal court system and that, as compared with the 2.25
million convictions which occur in our system annually, there is an
overwhelming deferral by Federal court judges and magistrates,
and in fact by the defendants themselves, to the State court fact-
finding process.

My experience in Illinois as an appellate defender with the State
appellate defender office of Illinois for almost 8 years is a micro-
cosm of what I believe has occurred in many other jurisdictions
since the time statewide defender services have been provided.
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ine the existence of the office of the State appellate defender in
]I)iﬁggg there were or have been approximately 10,000 appeal}i flljled.
Of that number only 77 have been pursued on Federal habeas
“Sona ize i that I
erFLIN. If you could summarize it, we have a vote
ha%%nﬁ)t %211-:10, to help);ave Legal Services Corporation. If you would
hurry, therefore, I would like to go vote on that. There is a vote on
i t go ahead. .
rlgl\}/ig.n%ngN.gWith regard to your elucidation of the 17 steps Hi
the review process, I think your statement 1s quite _acqurgtg and
think that describes a system that exists in many jurisdictions in
the country. What I think you do not take into account in en}tll;nﬁri
ating these steps is the fact that there is a funnel effect, w 1c1
have already articulated: The numbers decrease and the rules
i defendant increase.
ag’%ﬁztlji}if would do nothing to prevent the defendant from pursu-
ing his case into Federal court except to prevent him from dotng S’(’)c
after 3 years. As both Mr. Gillers and myself have dqmonstrg eF, (11
is the occasional abuse which requires the intervention of the Fed-

eral courts.

k you. .
ggr?gtoxy %IEFLIN. 1 am going to have to recess the hearing. I know

i ome all the way from California and I want to
}l\f[egr}lll?g.lsWheafiochave a vote on Zight now. I assume that there 1is
no other vote that follows it; sometimes it does but I will return as
quickly as I can. The iu}?corﬁlmi‘ctee will stand in recess.

i as taken. .
I‘-SA;rllj;ésf I;E?ICI:E;‘SLS.I:IV. If we could continue on the hearing and com-
plete it, we would appreciate it.
Go ahead, sir.

STATEMENT OF ROBERT L. HARRIS, PAST PRESIDENT, NATIONAL
BAR ASSOCIATION

i ittee, my
Mr. Hagrris. Mr. Chairman, members of the subcommittee,
namfe is Robert Harris. I am from San Francisco. I'am a former
president of the National Bar Association. The National Bar Assg—
ciation welcomes this opportunity to let its views be known on S.
653. ' .
We have submitted a written statement and I will not go over
the ;oints made in that sta}i;ement. However, I would like to em-
size just briefly several things. ‘ .
ph’le‘lhlg(af{]rst one, 01}; course, is to reemphasize some of the testimony
that was made earlier about eliminating the provilons which would
deny a prisoner his right to challenge his conditions of confine-
ment. We think that that is very important, for obvious reasons.

SECTIONS 2 AND 38 OF 8. 653

ction 2 of the bill, a point which we did not emphasize
inscflgx?l};g’sti?nony, does not recognize ineffective assistarice of coun-
sel as a grounds for raising the writ of habeas corpus. We think
t is very important. _
th’aI\‘hiid\j sgctiog 3 of the bill is very troublesome. It is very trouble-
some for the reason that it would allow a conviction to stand under
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conditions where that conviction is very suspect and perhaps later
could be shown not to have been obtained correctly.

For example, a person is convicted in State court, and the evi-
dence was primarily based upon the confession of the defendant—
let's assume it is a rape case—he confessed. There were six police
officers who were there at the time that the confession was given.

One person, one of the police officers at trial testified on the
record that the statement was given voluntarily, and the other five
for whatever reason did not testify, and there is nothing in the
record to indicate that they did not testfy.

Two or three years later or perhaps 4 or 5 years later, the other
five give a sworn affidavit indicating that the prisoner was beaten
unmercifully. They wanted to get that conviction. Now, under sec-
tion 6, those affidavits could not be admitted. The reason: Because
section 6 says that the record must conclude as a whole that there
is no evidence to support the conviction, and of course the record
would be replete with that testimony of that one officer indicating
that the testimony was given voluntarily. Therefore, the prisoner
would have to remain in jail for the balance of his term when it is
clear that that should be subject to attack.

That type of situation should never occur in a system where the
goal is to bring about fairness in those processes that are used to
convict people. We do not think that S. 653 brings about that goal.
We think that there is no showing that there is a mass abuse of
habeas corpus or that the courts in fact are clogged with unwanted
habeas corpus proceedings.

Based upon that, Mr. Chairman, the National Bar strongly urges
this subcommittee to reject S. 653.

Thank you very much for this opportunity.

STATUTE OF LIMITATIONS

Senator HerLIN. Nobody really addressed the statute of limita-
tions much. Now as I understand it, the way this bill is drawn—I
have not spent a lot of time going over it yet—there would be a
statute of limitations, but the beginning period would be when the
State court finality proceedings had been reached, in that you
would then have a 3-year period in which to bring Federal habeas
corpus proceedings.

I raised it but someone else said that if something occurred 30
years later that was such a gross miscarriage, I think that even if
30 years later those five policemen were to confess that the man
perjured his testimony and it was based on perjured testimony,
there ought to be a method of relief for him. I really believe that
will establish that provision that you were worried about, no evi-
dence. I think if we could pretty well establish it was perjured tes-
timony then there probably would be an escape valve.

Most States do have—if something like that were to occur, it
would be available, but is there argument as to whether or not it
will be 3 years, 5 years, or some period of time? Are there argu-
ments against some sort of statute of limitations for bringing of
Federal habeas corpus after the State has exhausted all of its pro-
ceedings? There has to be some exception to take care of the rare
case or where somebody 30 years later confesses, “I did the crime.”

89-383 0~—82——9
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What are your feelings about some period of statute of limitations
or whether there ought to be any statute of limitations?

Mr. GiLLErs. Senator, 1 could endorse and would endorse a
proper limitations period. I think the one in the bill is not accept-
able for several reasons. One is that it is measured from the time
of finality in the State process. That will be after the final direct
appeal is concluded but the statute, as it now exists, requires an
exhaustion of State remedies, and that exhaustion might require
the prisoner to invoke the State collateral process, be it coram
novis or habeas corpus.

That process sometimes takes longer than 3 years, as it can in
New York, not because the prisoner is dilatory but because there
are motions, there are extensions of time, judges sit on opinions for
a while, court reporters are late in bringing up transcripts. It
seems to me unfair to say to a prisoner, ‘‘You must go to the Feder-
al court within 8 years but you must also exhaust your remedy in
State court,” if that exhaustion will take close to or more than 3
years.

I would therefore measure the limitations period from the time
that the prisoner exhausted all his State remedies.

Another problem with the limitations period as I now see it:
There is no exception if, after 3 years, the prisoner learns of a pros-
ecutorial transgression: The prosecutor has failed, for example, to
turn over exculpatory evidence to the prisoner. Despite requests for
such evidence and despite the prosecutor’s Brady obligations, he
has not turned that evidence over and this is not discovered for
years after the conclusion of the State proceeding. It seems to me
that you would want to measure the time in that situation from
the time of discovery.

As Mr. Rose said, because we are only human, it is not possible
to foresee all the variations of problems that can arise. It would be
unfair to exclude Federal habeas review with a fixed, unyielding 3-
year rule. Nevertheless, I also understand the public’s interest and
the subcommittee’s interest and the State’s interest in some period
of finality.

I think the solution is to put in a final subsection which would
allow consideration after the limitations period if “for compelling
reasons of justice” the Federal court, in its discretion, chooses to
waive the period. Now I realize, as you said earlier, Senator, that
everyone is going to come in and say, “I have a compelling reason
of justice,” and that is going to create a miniburden in and of itseif.

However, that is the situation we live with. Unless we are going
to close the door all the way flat shut with a jurisdictional law, and
not create any categories of exception at all, everyone who wants
to get into Federal court is going to say, ‘Me, I am in the excep-
tion,” and someone is going to have to sit down and go through
those petitions and see if indeed that is true or not. There is simply
no other way absent a rather harsh rule. I believe that an excep-
tion, such as the one I have just described, would result in a case

law that would be very persuasive against filing of petitions after
the period ran if they were not compelling.

Mr. WiLson. Senator, I am afraid I am not quite as sanguine as
Mr. Gillers is about the potential for including a statute of limita-
tions that, if I heard correctly, would not allow for exceptional
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cases, even if the time is measured from the dat i
the appellate process in the State courts. I woulil Oefgizgl%%f:éoélhgf
process is very time-consuming, particularly in the most difficult
cases such as those in which the death penalty is imposed
Death penalty appeals present incredibly difficult probferns in all
respects, from preparation of the transcripts to decision of the
appeal..Th.ey are frequently very long. They require and frequently
iceven within the State court system, consume a great deal of time
01"1‘ review and the decision by the court of review at that level
' he‘fact of the matter is, I can recall a case of my own in Iliinois
in which this kind of specific, no-exception statute of limitations
would have, in effect, barred a client of mine from seeking habeas
corpus relief when that client, through no fault of his own, was
represented by incompetent counsel; counsel who after he was ap-
f}(lnnted to represent the defendant on appeal, did nothing, sat with
the case appointed for 5 years, never pursued the appea,l. Finally
he defendant wrote to our office saying, “I understood I had a
right to an appeal. Can somebody help me?”’ That person would ef-
fecti;fel{1 be barred totally fr‘om pursuing his case into the Federal
gﬁ;lﬁq’_tf_ rough no fault of his own. I believe that the rule 9 provi-

Senator HerLIN. He '
wci\r{[e n‘c;vjailhouse lawyetr‘rsl.uSt have been incarcerated where there
r. WiLsonN. No, he was incar jai
la?’}};e?‘ Het}ils jusit D s et rfg‘r?ted where there were jailhouse
elieve that the rule 9 provisions are enough to gua
thetxje are not abuses in the subsequent petitioi situigiogagieﬁntilgg
ug imely pursuance of original petitions. In fact, not less that
a .gﬁlt 5 years ago the Congress itself struck out a specific 5-year
“}’11 prejudice time limit provision in rule 9 because of your fears
t %t this kind of burden on the petitioner would be unfair.
0 1neﬂly, I think your statement, Senator, that you agree that
coil;?; o?sggc’;sb:oerln %aie; 1111;fw.h1ch t}}:et ﬁaie texcep’cion gets into Federal
lief, is suc at it would require that
case be pursued to find that rar i o i ase
th?)t create}cli the necessity for tflaeI ?‘u(ljg.se. {6 15 the exceptional case
ne such case—and I will close with this—is the case ci
tT}if f‘qtox'neys general in support of their introduction of t}(;ifs;efui)ey
at is the case of Waiker v. Wainright. I was curious about that
gﬁse because it was cited as one of those examples of the abuse of
i % writ. My reading of that case is that Mr. Walker pursued a
.da eas corpus petition after being incarcerated for 35 years in Flor-
1da..I-Ie_ pursued his case into the Federal courts and the undisput-
e _f11_1d1ngs of .fact in that case were that Mr. Walker spent 5 weeks
in jail after his arrest, that he had no opportunity for consultation
with a lawyer; that a lawyer was apppointed a few hours at most
said the opinion, before a life sentence was imposed; that there was
nod0£portun1ty for a private conference between that defendant
aF is lawyer; and that, the guilty plea aside, there is no evidence
of a confession or admission from that defendent. I believe that M
Walker is the reason the writ was created . e
Thank you. .

-
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FINALITY OF JUDGMENT

Mr. HARRIS. Mr. Chairman, in the field of civil law I certainly
have no problem with the concept of finality of judgment. I think it
is very essential to the administration of justice in those situations
and certainly in order to prevent stale claims, et cetera. However,
when you are dealing with a person’s liberty, with a person being
locked up in jail, I have different considerations.

I have a difficult time imagining that there ought to be a statute
of limitations upon due process, a statute of limitations upon when
a person—a layman or whoever it is who happened to be in jail—
can raise a claim, a legitimate claim, as we pointed out in our writ-
ten testimony, about his illegal confinement. I suppose that if the
statute were drafted correctly, so as to give some type of assurance
that those who are in fact illegally incarcerated are always given
the opportunity to litigate against their illegal detention, there
may be some merit to it. However, certainly as this bill is proposed
I think it is a detriment to prisoners who may be there illegally.
Even if it would affect only one prisoner, I think that is a grave
consideration that we have to be aware of in a democratic society.

Senator HEFLIN. If you would like to, you may file any sort of
written response to these last questions.

I do not know what is going to happen, but there is a lot of move-
ment to do away with the exclusionary rule. If you were to do away
with the exclusionary rule, where would the postconviction habeas
corpus proceedings be—one issue.

In the concept of the new criminal code, in order to provide some
sort of appellate review of sentencing there are concepts, and one
concept that was pushed before is that there be sentencing commis-
sions and that there be very restricted areas and latitude with the
trial judge as to the sentencing. Now that of course is strictly in
the issue of the Federal courts, and were it to spread—the exclu-
sionary rule could have State implications. Sentencing would have
to be adopted basically by the State courts.

Those two issues are confronting Congress. There is considerable
movement toward adoption of those. How would this proposed leg-
islation deal with those two issues?

I am not asking you now because I do not have time to listen to
all of your thoughts on this, but if you want to file something with
that in mind I would be interested in reviewing it and seeming
where it stands.

Thank you. We appreciate very much your being here.

[The prepared statements of Messrs. Gillers, Wilson, and Harris
follow:]
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PREPARED STATEMENT OF STEPHEN GILLERS

I. INTRODUCTION AND SUMMARY

I am a law professor at New York University School of Law
and a meniber of the New York Bar. I have taught in the areas
of constitutional liw and federal jurisdiction and have
written on criminal law matters. I am testifying here today

. on behalf of the American Civil Liberties Union.

S. 653 should not be enacted. Before I explain the reasons
for this conclusion, I would like to emphasize two reasons upon
which we do not place primary reliance. Although S. 653 may in
certain regards be constitutionally suspect, that is not our
main reason for opposing it. We recognize the existence of
authority that the bill's essential purpose, to regulate the
scope of federal court jurisdiction over state habeas corpus
petitions, is to a large degree within Congress's power.l

Nor do we oppose S. 653 because we reject its apparent
goals -~ namely, to recognize the state interest in finality
in the determination of criminal cases, to control the quantity
of federal judicial resources spent on state habeas petitions,
and to support the legitimate state wish to assure compliance
with reasonable procedural rules in state cfiminal trials and
appeals. While we might weigh these goals differently as
against the interests of state prisoners with allegations of
federal rights denial, we also acknowledge the validity of
the goals and agree that determination of the scope of
federal jurisdiction over state habeas claims may properly
consider them.

Why then do we oppose the bill? There are several
reasons. First, it has become apparent to the Supreme Court,
as I read the cases, and to scholars writing in the area, that
wherever else they may disagree on how the balance ought to be

struck in particular cases or classes of cases, federal juris-
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diction over state habeas petitions (where there has been a state
procedural default) must be defined with flexible rules, which
grant power but permit discretion in its exerciseg and not with
categorical rules flatly denying power. The latter, though
arguably easier of application, will predictably result in great
injustice and force unneeded constitutional confrontations.

In the 28 years since Brown V. Allen,:3 the case that introduced

the modern era of federal habeas jurisdiction over state

prisoner claims, the justices and commentators have recognized

the importance of flexible rules in this area and the Supreme
Court has instituted them. S. 653 would undo this history and-deny

its lessons.

It would do this at a time when we still do not know the

impact of the landmark case of Wainwright v. Sykesﬁ decided
less than five years ago, on the number and nature of state
habeas filings. Notably, the Court's opinion in Wainwright,
written by Justice Rehnquist, intentionally left vague the
"precise content" of the "cause and prejudice" test5 there
applied to all state petitions containing a procedural default
under state law. Concurring, Justice Stevens said he believed
the Court "wisely refrained from attempting to give precise
content" to the test.6 S. 653 would now undermine the Court's
intention by freezing the definition of the "cause" half of

the test.

Our second objection to the bill is based on our conclu-
sion that it will not achieve the Ppurposes it was apparently
intended to accomplish. It represents a blind and heavy
interference in an area that needs delicate, gradual
finetuning. Available statistics, which we cite below, con-
vince us that the bill would not be effective. We believe
this may be because those who would reform the area of federal
habeas jurisdiction are not fully aware of the nature o? the

cases that are filed, or their real demand on federal and

o >
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state resources. Facile references to the number of state
habeas filings "clogging our dockets" miés the point. Cases
must be weighed according to the amount of time and attention
they demand of the court system and respondents. Obviously,
an antitrust case that takes three years and a four month
trial is different from a breach of conttract case that is
disposed of within three months of filing on a motion to
dismiss. Both are "one cage," but to say that and only that
seriously obscures the differences between them. Furthermore,
it is incorrectly assumed that if we close the federal court
door to state habeas petitioners a few inches more, appre-

ciable numbers of cases that might otherwise he filed will

‘not be. There is no basis for this conclusion, as we discuss

below.

Our third main reason for opposing the bill, of equal or
greater seriousness than the other two, is that its categorieal
rules denying power may lead to a serious misqarriage of
justice. That is always the risk of categorical rules; and
no less so here. 1Indeed, Justice Rehnquist said in Wainwright,
when announcing but not defining the "cause and prejudice" test,
that the new test would not prevent "a federal habeas court
from adjudicating for the first time éhe federal constitutignal
claim of a defendant who in the absence of such an adjudication

will be the victim of a miscarriage of justice."7

A flexible
and discretionary standard permits this result. A categorical
rule blanketly denying power mnay not. The result under the
latter is that the Court must either permit the miscarriage of
justice to go uncorrected, or it must stretch the meaning of
the statute beyond the original intent, or it must declare

the statute unconstitutional. This trilemma is entirely
avoided with the "common law" discretionary development

Wainwright envisions.

In the balance of this testimony we will define the nature
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of the problem, including the part of the problem the bill aims
at (Part II), provide a brief case history of rulings in this
area (Part III), analyze what the bill would do and the value

of its proposals (Part IV), aﬁd discuss the statistical evidence

arguing against enactment (Part V).

II. THE NATURE OF THE PROBLEM

Complicated as this area is made by the delicate nature
of our federal system and the issues that always arise when
Congress seeks to use jurisdictional statutes to achieve a
substantive result, the essential problem can be simply stated.
Some people, including some innocent people, are convicted at
state trials through the use of procedures that violate their‘
rights under the United.States Constitution. If the state
appellate system does not vindicate their rights, what shall
be their remedy in the federal courts other than through direct
review in the Supreme Court?

Of course, if we were sufficiently wise so that we could
make rules that would open the federal court's habeas.door to
meritorious state claims and those only, we would wholly solve
our problem. But wisdom does not offer this escape and nevexr
will. Once the door is open, the good and the bad cases will
come in. This leads to the issue which concerned both Justice

Frankfurter and Justice Jackson in Brown v. Allen, though from

different perspectives.

The meritorious claims are few, but our
procedures must ensure that those few
claims are not stifled by undiscrimi-
nating generalities. The complexities
of our federalism and the workings of
a scheme of government involving the
interplay of two governments, one of
which is subject to limitations enforce-
able by the other, are not to be escaped
by simple, rigid rules which, by avoid-
ing some abuses, generate others. 8
{Frankfurter, J.)

It must prejudice the occasional meri-
torious application to be buried in a
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flood of worthless ones. He who must
search a haystack for a needle is likely
to end up with the attitude that the
needle is not woith the search. 9
(Jackscn, J.)

The problem has persisted across the next three decades.
We can only approximate an answer to it, unless we want to
move to one of the extremes -- close the federal habeas door
entirely, assuming the Constitution would permit it, or leave
it permanently and wide open. No one has suggested either
answer. Each would produce enormous unfairness or disruption
or both. But where then do we compromise? And how? Using
Justice Jackson's image, we don't want to make the needles,
the meritorious claims, impossibie to f£ind among the hay, the
meritless ones, but by excluding the latter we want to be
careful not to exclude the former as well. BAnd we want to do
all this while remaining attentive to the state and societal
interest in finality and in protecting the integrity of
reasonable procedural rules.

5.653 addresses one significant part of the larger prob-
lem. It has no direct consequence to habeas petitions pre-
viously adjudicated by state courts on their merits. Rather,
the bill's concern is the power of the federal courts over
petitions raising federal issues which for one reason or an-
o?her the state courts had not had a chance to determine. In
short, the bill addresses in terms of power the problem
Wainwright resolved in terms of discretion. Before analyz-

ing the bill, however, a brief case history will be useful.

III. A BRIEF HISTORY10

11

In Brown v. Allen, the Supreme Court held that a state

prisoner may seek federal habeas relief even though he did not
first seek direct review of his claim in the United States
Supreme Court and even though his claim had been fully con-

sidered and rejected by the state courts. 1In Fay v. Noia,12

e s
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the Court upheld the power of a federal habeas court to consi-

der the claim of a state prisoner who had failed to raise his

claim in state court, as required by a reasonable state

procedural rule. So long as the failure was not deliberate,

the federal claim would not be considered waived. This result

was reached even though the Court recognized that a state

procedural default would prevent it from considering the

federal claim on direct review. Although Fay has been

limited in subsequent cases, it has not been overruled and

probably remains applicable where, as in Fay, the default was

a non-delegable decision of the petitioner. In Fay, the

state defendant refrained from taking an appeal (a decision

he could not delegate to counsel) because of the risk of a

death penalty in the event of reversal and rﬁccnviction.13

In Wainwright, Chief Justice Burger and Justice Stevens

both believed that the "deliberate bypass" standard in Fay

would continue to apply to certain non-delegable decisions of

a def:'em'lant.l4
The Wainwright "cause and prejudice" test was fore-

shadowed in Davis v. United'stateslS and Francis v. Henderson}6

each of which used a collateral attack to challenge, for the
first time, the composition of grand juries. Unlike Fay,
Wainwright asked under what circumstances a federal habeas
court might overlook a state procedural default for which
counsel, not the defendant, was responsible, and exercise its
discretion to assume jurisdiction. The effect and intention
of Wainwright's use of a purposely undefined standard for
answering this question is that federal judges will now be
able to correct occasional "miscarriages of justice" (if they
result from a violation of federal right) and at the same time
dismiss those cases in which the procedural default ought not
17

to be excused.

Several other cases deserve mention in this brief history,
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although they raise different problems of habeas jurisdiction.

Townsend v. Sain]'8 in 1963 articulated standards a federal

judge should apply in determining whether to hold a factual
hearing on a state prisoner's claim of constitutional rights
violation, where a hearing has already been held and facts

found in state court. 1In 1966, Congress amended §2254(d) to

provide statutory guidance on the same subject.

19

In Stone v. Powell, the Supreme Court limited Brown v.

Allen when it decided that federal habeas courts ought not
review a state prisoner's claim of unlawful search or seizure
if the petitioner had had a full and fair opportunity to
raise that claim in state court. It was thought for a time

that the Stone v. Powell rationale would apply to all claims

that did not affect the accuracy of the determination of

guilt. But in 1979, the Court rejected that notion when, in

0

Rose V. Mitchell? it held that a convicted state defendant

could challenge racial disgrimination in selection of the
foreman of the grand jury that indicted him even though the
defendant had had a full and fair opportunity to raise the
same claim in the state courts. Although the holdings in
Rose and Stone are not directly affected by the proposed law,
these cases reveal the Court to be quite conscious of a
Jdiscretionary power to limit habeas jurisdiction and a
selective willingness to use it.

21

Finally, just last year in Sumner v. Mata, the Court

reviewed a case from the Ninth Circuit granting habeas relief
to a state prisoner on the ground that a photographic identi~
fication procedure had violated his Fourteenth Amendment
rights. &an intermediate California appellate court had
earlier rejected the same claim; The Supreme Court held that
the presumption of correctness in §2254(d) applied to state
appellate court conclusions and that a federal habeas court

was required to give in its opinion its reasons for rejecting

[ET RS
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these. Since the Circuit Court had not done this, the case

was remanded.

IV. S.653: WHAT WOULD IT DO?

I wish to concentrate on three provisions of S. 653 and
on the first of these even more than on the other two. Let me
describe them here.

First, the bill would amend 28 U.S.C. §2244 by adding a
new subsection (d) which, among other things, would prohibit
a federal habeas court from considering a federal question if
that question "was not properly presented under State law in
the State court proceedings both at trial and on direct appeal,
or properly presented in a collateral proceeding and disposed
of exclusively on the merits." Iﬁ other words, the bill

first attempts to define what I have been calling a procedural

default, and then it withdraws federal jurisdiction if there was one.

But there is an exception. Using Wainwright's language, éhe
bill creates a way around this withdrawal if the federal
violation "was prejudicial to the petitioner as to his
guilt or punishment"22 and if, in addition, there was cause
for the procedural default. Although the word "cause" is not
used, it is defined in four subparagraphs. The bill, in
other words, would freeze the meaning of "cause" and make its
absence jurisdictional.

Second,-the bill would add a new subsection (e) to §2244.
This subsection would require that a habeas petition be
filed "within three years from the date the State court
judgment and sentence become final under State law." The
only exception to this limitations period comes if the
petitioner is relying on a federal right that did not exist
at the time of the state trial and which has been determined
to be retroactive. The three-year limitations period runs

from the date of that determination.

137

Finally, the bill would amend §2254(d}), the section of

the federal code added after Townsend v. Sain and which

describes the circumstances under which a federal habeas

court may hold a hearing on a factual dispute raised by a
federal habeas petition. The amendment would give substantially
greater weight to an earlier state finding on the contested
facts. Among other things, the new provision:

(1) would (inexplicably and needlessly) delete certain
catch-all language which simply refers to the peti-
tioner's due process rights (28 U.S.C. §2254(d4)(7))
and which one would assume the bill could not revoke
in any event;

(2) would require the federal habeas judge to accept a
' state court's factual finding unless there was "no
evidence to support such finding," whereas the
federal judge may now reject the finding if it is

not fairly supported by the record"; and

(3) would forbid an evidentiary hearing in federal court
unless one of six factors were present, whereas the
current law, despite the absence of any of eight
{(rather than six) such factors, would still allow
an evidentiary hearing if the petitioner coulé show
"by cenvincing evidence that the factual determination
by the State court was erroneociis."

I consider new subsection 2244(d) first and at greater

length because I believe it is the most misguided whatever

one's view of the area. BAs I said earlier, this addition

would freeze the meaning of "cause" when the Supreme Court

has stated its considered conclusion that it would be most
salutary to leave the word undefined in order to protect
against true "miscarriages of justice." I should add that it
was Justice Rehnquist who said this for a majority of the Court.
Why then should Congress charge into the breach? The Court

has had no time to develop Wainwright. The lower courts23

and commentators24 have only just begun to develop, in a

common law way, the proper meaning of "cause and prejudice."

L
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One of the more perceptive law review article on the subject,
by Professor Hill at Columbia Law School,z5 makes a cogent
argument that the concept of "cause” and the concept of
"prejudice" are overlapping, that the first at times subsumes
aspects of the second. 1In this posture, it makes no sense to
stunt a new equation, the culmination of three decades of
judicial and scholarlx analysis, with a fixed and narrow defi-
nition of one of its terms. .

Furthermore, the bill's restrictive definition of "cause"
could well result in extreme injustice. Take this case.
After conviction, but before a notice of appeal is filed, the
defendant's lawyer suffers a stroke, the notice is not timely
filed and the state, under its rules, considers that failure
jurisdictional. Read literally, which I assume is the way
it is intended to be read, the bill would foreclose federal
habeas relief no matter how compelling and how guilt-related
the petitioner's claim may be. Or assume through oversight

that the defense lawyer in a capital case files the notice of

appeal a day late.26 The defendant has a claim of error that

goes to the very heart of his guilt or innocence. The bill
as written would forbid federal habeas review. There would be
no 4urisdiction to hear the matter. Finally, assume the defen-
dant's lawyer makes a grievous error amounting to incompetence,
certainly not tactical, and which casts doubt on the defendant's
guilt. One example is counsel's unawareness of a state defined
affirmative defense which, if proved, as the record discloses
it could have been, would reduce the seriousness of the offense.
The proposed §2244(d) envisions no recourse in federal court,
again by denying jurisdiction.

With regard to these hypotheticalg, the current "cause
and prejudice" test would permit a federal judge, as a matter
of discretion, to f£ind each and to hear the claimed denial

of federal right.. On the other hand, if the bypass was not
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inadvertent or if the lost opportunity to present the claim
was not prejudicial, the federal judge could dismiss, again
as a matter of discretion.

Let me now concentrate for a moment on the requirement that
the petitioner have presented his federal question "both at
trial and on direct appeal." (Emphasis added.) What happens
if the petitioner fails to raise the issue at trial, but does
so on direct appeal and the state appellate court considers it?
Are we to say that the federal court should be more insistent
on a state defendant's compliance with state procedural rules
than the state itself? This is not now the law, as the recent

27

case of Sumner v. Mata attests. If the state is willing to

excuse the default, why should the federal court insist on
citing it?

Finally, the proposed language says pothing about the
adequacy of the state procedure for raising the federal
question. The language in proposed §2244(d)(2) recognizes
cause if the state procedure "precluded the petitioner from
asserting the right sought to be litigated." Is it intended
that the word "precluded" absorb the extensive case law on
what constitutes an "adequate" state ground foreclosing
federal review? What if the procedure is there but easily
missed?. Does such a law "preclude" assertion of a challenge
on constitutional grounds? Not literally. But it is exactly
this sort of rule that the Supreme Court may consider

*inadequate" to prevent direct review in the Supreme Court

'itselfgs Does S. 653 mean to create a narrower definition

of "adequate state ground" to apply only in the habeas area?
I doubt the constitutionality of such an effort.

I have not tried to exhaust the possible situations that
may arise in which a restrictive definition of "cause" would
work serious injustice. Like the Wainwright Court, I believe

it would be impossible to do so. I do not doubt, however,

‘
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that such instances will arise and when they do, S. 653 will
force the federal courts either to find its provisions uncon=-
stitutional or to strain the language of the statute beyond
its intended meaning. This is often a danger when Congress
substitutes a denial of power for discretion through the use
of jurisdictional statutes.

One argument in favor of a narrow definition of the word
"cause" is that this may lead to a reduction in the number of
state habeas filings and ease federal court congestion. This
is a baseless guess, as I shall show below, and not worth the
price of a constitutional confrontation or the sacrifice of
three decades of judicial experience.

I now turn to proposed §2244(e), the limitations pexriod.
When a state prisoner is successful in obtaining habeas corpus
relief, the state usually has an opportunity to retry him., If
the habeas relief comes long after the original conviction,
that opportunity may be quite hollow. Witnesses die, evidence
disappears. The idea of a limitations period is a sound one
-- to an extent. In fact, there already is one in the law.

I refer to Rule 9(a) of the Rules Governing Section 2254
Cases in the United States District Courts. It provides:
(a) Delayed petitions. A petition may be

dismissed if it appears that the state of

which the respondent is an officer has been

prejudiced in its.ability to respond to the

petition by delay in its £iling unless the

petitioner shows that it is based on grounds

of which he could not have had knowledge by

the exercise of reasonable diligence before

the circumstances prejudicial to the state

occurred.
I believe that this provision sufficiently protects the state
interest and that there is no need for a specific time limit.
Certainly, I am aware of no indication of prejudice to the
state with regard to the very small number of state habeas

petitioners who are actually ordered released. Nor do I see

any reason to provide a federal limitations period if the
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states themselves do not do so with regard to their own
collateral attack procedures.

. In addition, there are serious problems with the proposed
limitations period. First, the three~year period runs from
the time the state court judgment and sentence become final
under state law. This will genreally occur after direct
review is complete. The federal law, however, will continue
to require exhaustion of state remedies, §2254(b) and (c), and
the state defendant may therefore be required to raise on
collateral attack in state court an issue not decided on
diﬁgct state review. The state collateral determination may
take more than three years and if it does, if for example
state judges take lengthy periods of time to decide motions
or the merits in the case, the would-be federal petitioner
may f£ind that he has exhasusted his state remedies, as required,
only to have the federal limitations period expire in the
interim.

A second problem with the definite limitations period
is that the petitioner may be claiming denial of federal rights
arising out of the state prosecutor's supression of evidence
or information. The federal petitioner may not have had
occasion reasonably to have learned about the supression
until more than three years after his conviction became final
under state law.

I realiz? the value of a definite limitations period,
but these examples, and I am sure there are others, show its
dangers as well. I believe the state interest can be recog-
nized through a laches provision, as Congress only five years
ago codified in section 9(a) quoted above. Absent any proof
that this provision has not sufficed, I do not believe the
proposed limitations period should be enacted.

The bill's attempt to give greater recognition to state

factual determinations is understandable and extends a pre-
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ference in current law. But the extension, again, 18

unnecessary. The Supreme court has recently shown its

sg to insist on lower federal court deference to

v evidence that the

willingne

gtate factfinding absent "convincing

i i td i 1£
finding was erroneous. Justice Rehnquist, writing for himse

and five others, said that:

i t a state
ress meant to insuxe tha
ggﬁging not be overturned merely onftgie
basis of the usual ?prepoEderzgiiazion
evidence" standard in such a D at
to ensure a
beas corpusl. In orde;
égis mandatg of Congress 1S enforizd, we
now hold that a habeas court.shouh writ
include in its opinion granting the

asoning which le )
tﬁi ;iesumption contained in §2254(d) 1.

d for
other than for show, then, I simply do not see a nee

i i umbexr
further legislation in this area. Given the miniscule n

. . n-
of hearings that are actually held, it could hardly be co

tended that the lower federal courts are undermining a
al
federalism interest by their failure to accept state factu

determinations.

V. THERE IS NO NEED FOR S, 653

There remain
a large number of state habeas corpus petitions are congesti.ng

the federal courts. There are two answers to this argument.

First, it isn't true. Second, the bill would not make a

difference anyway. Let me explain what I mean by the second

answer before proceeding to a longer discussion of the degree

+o which state habeas cases truly clog federal court dockets.

The question is how wide ought we open the federal court

door t

No one has suggested closing it entirely or opening it wide

and permanently to everyone. If I can take his image a
step further, the Supreme Court has proposed a sort of sWw

door in cases of state procedurxal defaults, with the thrust

s the argument that the bill is needed because

o state prisoners with claims of federal rights violation.

inging
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and degree of the swing determined in part by assessing the
"cause" for the procedural default and the "prejudice" if the
petitioner's substantive claim goes unreviewed. S. 653 would
change that result by nailing the door into a fixed position
in all procedural default cases, come what may.

If the door is not going to be closed entirely, that is
if there are going to be categories of state prisoners for
whom it will be open despite procedural defaults, petitioners
are going to try to squeeze themselves into those categories.
After all, we are not £alking about putting an armed guard at
the clerk's office to prevent actual filings of petitions.

The petitions will therefore come, so long as the door is open

at all, and the petitiohéfs will make arguments that they fit
within one of the exceptions to the rule that a procedural
default forecloses review, whether the foreclosure rule is a
matter of jurisdiction, as the bill would have it, or a matter
of discretion, as Wainwright provides. It will take time, as
now, to dismiss the petitions. Someone will have to review
them, as now, to determine if their claims are indeed within
an exception as the prisoner asserts. The state will have to
respond to the ones that assert a colorable claim, as now.
And, as now, a large number of filings will be dismissed very
early on. To suggest that narrowing the categories will
somehow reduce the filings appreciably is wishful thinking.
As long as the door is open to the "nee¢dles," the "hay" will
also enter.

A more dramatic argument against the claim that the bill
will unclog the courts is that they are not now clogged with
state habeas petitions. Let us look at the figures provided
by the Administrative Office of the United States Courts.

All figures are for the year ending June 30, 1980.3O

In that year, there were 196,757 criminal and civil filings"

in district courts. Of these, 7031 were habeas corpus peti-
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tions of state prisoners. (There were many more actions filed

by state prisoners, but they weren‘t seeking habeas coxpus

relief. The proposed bill would not affect them.) This means

that 3.5 percent of the total filings in 1980 were state habeas

petitions. This hardly amounts to clogging. (If state habeas

petitions are taken as a percentage only of civil filings, the

result is 4.16 percent.)

The number ofbéééféAhabeas petitions is decreasing. From

1975 to 1980, the filings went down 10.4 percent. From 1979

to 1980, the decrease was 1.3 percent.
The stage at which habeas petitions are disposed of is

also informative. Of the 6,590 habeas petitions terminated in

the year ending June 30, 1980, 6,362 (96.5 percent) were

dismissed before pretrial. The equivalent percentage for

all civil cases terminated at this stage (excluding condemna-

tion cases) was 79.0.

Only 133 (2 percent) of all habeas cases terminated with

a trial (131 of them before a judge). For all civil cases
(excluding land condenmation cases)10,091(or 6.5 percent)

terminated with a trial (:3,920 of them to a jury).

Hdw long do state habeas cases stay in the courts? Again

the figures are dramatic. For all civil cases {excluding land

condemnation, habeas and deportation cases), median time 1n

the courts was eight months. For state habeas cases, the

median time from £iling to dismissal was four months.

There were 199 habeas trials in the twelve months ending

June 1980. Of these, 194 were to a judge and 173 of them took

one day or less to try. By contrast, there were 19,585 civil

and criminal trials in the same period, more than a third of

which (7,353) were jury trials, and 3,970 of which took four or

more days to try. In other words, less than one percent of all

federal trials are held in habeas cases and a smal}.fraction of

one percent of all trial days are spent on habeas cases.
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What these figures show is that the number of habeas petitions
are a small percentage of the total number of filings, that
they are quickly dismissed, and that when they do result in
trials, the trials almost always consume a day or less.

But the most dramatic fact is yet to come. The proposed
law would only affect those habeas filings which show a state

procedural default. It would not reverse Brown v. Allen. It

would have no affect on habeas filings that raise federal
qlaims previously presented to the state courts, so long as
these were filed within the three-year limitations period.31
There are as yet no statistics on the court congestion caused
by habeas cases containing state procedural defaults.
Whatever their number, the Wainwright test would already
result in dismissal of most of these cases. What is left to
fall under S. 653's ax? Those few cases containing state
procedural defaults and which, under Wainwright, the federal
courts and ultimately the Supreme Court believe contain the
ingredients of cause and prejudice such that the federal
courts ought examine the state conviction. But not even all
of these, for some would also satisfy the bill's definition
of cause and prejudice. Given the infinitely small number of
habeas petitions that are successful, this bill is likely to

make a difference in virtually no case whatsoever.

VI. CONCLUSION

We accept the congressional role in this area. But recent
case law and the statistical evidence of the demands habeas
petitions make on the federal courts and reswondents both argue
against a need for congressional intervention now. The federal
courts are not being overwhelmed with state habeas petitions.
The relatively small number of such petitions §.653 would affect
in any event does not justify its enactment. This is especially

so given the constitutional confrontation to which it xay lead

!
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and the "miscarriages of justice" that may stand uncorrected
if the bill becomes law. The Supreme Court has shown itself
attentive to the problem and capable of finding solutions. There

is no reason for Congress Lo act and many reasons to hesitate.

Thank you for this opportunity to present our views.
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PREPARED STATEMENT OF RICHARD J, WILson

Senator Heflin, Members of the Committee, it is my privilege
10 appear before this body on behalf of the National Legal Aid and Defender
Association (NLADA) to offer testimony in opposition to S. 653, This
legislation proposes several changes which would modify the provisions
of Sections 636, 2244 and 2254 of Title 28 of the United States Code,

which relate to the handling of petitions for Habeas Corpus relief by

state prisoners.

Summary of Position

S. 653 will not accomplish the purposes for which it is proposed.
When the biil was introduced in the Senate in March of this year, its
provisions were justified on grounds that they will stem an "explosion"
in the use of the writ of habeas corpus by state prisoners; that they
will greatly assist in lending finality and Certainty to the decisions of
state courts; and that they will eliminate "unnecessary friction" between
state and federal courts.

In fact, all evidence on the use of federal habeas corpus by state
prisoners indicates that despite a Precipitous growth in criminal convic-
tions, prison Populations, the assistance of counsel and the availability
of collateral attack remedies in state court, federal habeas corpus filings
by state prisoners have declined acutely over the last decade and constitute
a manageable portion of the civil docket of the federal trial courts,

Moreover, the purported goal of greater finality to the judicial
process would not be accomplished even if these provisions were adopted

and allowed to fully take effect. Prisoners would not be prevented from

om gzt
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filing petitions which must be dealt with, however expeditiously, and
difficult questions would still require extensive, perhaps protracted,
examination at all levels of the federal system. Because federal courts
are the most appropriate venue for final decisions on the vindication
of federal constitutional rights, there is little doubt that decisions con-
trary to those reached by the states will, so long as our nation survives,
create tension between our federal and state forums. This tension is
integral to the delicate and intricate system of checks and balances
which S. 653 seeks to curtail.

The proposed amendments may‘create serious new problems.
Tiie proposal to eliminate the evidentiary hearing powers of federal
magigtrates, aside from overturning a process approved overwhelmingly
by this body only five years ago, would increase, not alleviate, the burden
on the federal court system. No good reasons have been offered to
exempt only state prisoners' habeas corpus factfinding from all fact-
finding and other powers of the magistrate. l

Next, the amendments would result in totally arbitrary exclusion
of certain state court defendants from the federal habeas process.
Those persons whose cases cannot, for reasons totally out of their hands
(such as recalcitrant court reporters, incompetent counsel, or deadlocked
appellate tribunals), move through the state court direct and collateral
attack process within three years would be forever barred from relief
in federal court, despite a showing of merit to their claims. The ironic
result may be that only the most "open and shut" of state court cases
will be absolutely guaranteed access to all steps of federal collateral

review.
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Finally, attempts to impose a "full and fair hearing" restriction
on federal access by state prisoners may well be unconstitutional. The
limitation, if adopted, would not stop litigation but would only éomplicate

it further. The legacy of Stone v. Powell, 482 U.S. 465 (1976), upon

which the amendment is premised, has not been a clear line of cases
restricting access to federal courts on Fourth Amendment exclusionary
rule claims. Instead, another step is added in making determinations

as to what is "full" and what is "fair." Barring habeas relief for all claims
in which the state court has afforded petitioner a "full and fair hearing,"

would geatly expand the narrow scope of the ruling in Stone v. Powell,

and would fly directly in the face of notions of federal supremacy in

the final interpretation of federal constitutional claims.

The Interest of NLADA

The National Legal Aid and Defender Association is a membership
organization which has been in existence since 191l. Its members include
the vast majority of both public defender and legal aid programs and
attorneys in the United States. At present, NLADA's total membership
numbers approximately 2,500 programs and 1,000 individuals, and inciudes
substantial numbers of private attorney and client community persons.
NLADA's most important mission is the improvement of access to justice
for the poor and underprivileged. Persons without funds to afford retained
counsel are most frequently those accused and convicted of serious
criminal activity, for which they may receive extensive sentences or
even the penalty of death. Qur members' clients include disproportionate

numbers of the uneducated and minorities, whose federal constitutional
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rights have traditionally suffered most at the hands of insensitive or
biased finders of fact. Without adequate counsel to assist in their defense,
and without the broadest range of remedies available to them, these
parsons vould suffer unduly in our judicial system, and will continue
to be treated without the respect and equality that is due all of our

citizens. It is in the name of equal justice for all that NLADA opposes

S. 633,

Illinois and the National Experience with

Federal Habeas Corpus

For eight years prior to my arrival in Washington I served as an
appellate public defender with the State Appellate Defender Office
of lllinois. In Springfield, I managed a large staff whose sole respon-
sibility was the pdrsuance of appellate rights on behalf of the indigent
convicted defendant. My office's clients were not minor offehders.
Well over 90% had been convicted of felony offenses, and the overwhelming
majority were imprisoned. My office was empowered by statute to
pursue appellate or collateral remedies, if necessary, to obtain a fair
determination and just outcome.

My office filed approximately 1,250 cases in courts of review during
my tenure there. Of that number only 3 were pursued into federal court
by means of habeas corpus. The same was true of the entire agency,
which har-\dled virtually all appeals in Lllinois except those with conflicts
of interest and some appeals in Cook County. Since its opening in 1972,
the State Appellate Defender has filed nearly 10,000 appeals in various

courts of review. Of these filings, only 77, less than one percent, were

153

- 5.

pursued on habeas corpus in the federal courts. These statistics are
revealing for two reasons relevant to the legfslation under consideration
today. First, they demonstrate that the properly counseled defendant
will not abuse the system by pursuing remedies for their own sake.
Our clients, satisfied with the representation they had received, were
content, in the vast majority of cases, with the outcome of their appeals
in state court, and confident that the state courts of appeal had properly
adjudicated both state and federal rights. More importantly, however,
these statistics soundly refute any suggestion that there exists, now
or in the past, any systematic and pervasive scheme to abuse the process
of our system merely because the right exists. While there may be other
points in the system where public confidence in the courts has justifiably
eroded, it is simply not true in Illlinois that abuse of federal habeas corpus
has led to an expectation that state court decisions are not final and
dispositive, even of federal rights.

The same is true, it can be concluded, at the national level. Since

the decision of the United States Supreme Court in Douglas v. California,

372 U.S. 353 (1963), which mandates the provision of counsel to the indigent
on appeal, some 26 jurisdictions* have adopted systematic and centralized
statewide mechanisms for the delivery of counsel to defendants on appeal.
State officials in these jurisdictions have joined a growing body of informed
policymakers who have recognize that provision of capable counsel on

a system-wide basis will greatly contribute to the efficiency of the

*Alabama, California, Colorado, Connecticut, Delaware, District of
Columbia, Hawalii, lllinois, Indiana, lowa, Kentucky, Maryland, Massachusetts,
Michigan, Minnesota, New Hampshire, New Jersey, New Mexico, North
Carolina, Oklahoma, Oregon, Rhode Island, South Carolina, West Virginia,
Wisconsin, Wyoming.
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entire appellate process, including the federal court system, and that
nfriction" between federal and state courts regarding the interpretation
of federal court rights can be minimized.

An examination of the national dimensions bears this out. During
1981, only 7,790 petitions for habeas corpus relief were filed by state

court prisoners. 1981 Annual Report of the Director (Preliminary),

Administrative Office of U.S. Courts (June 30, 198l), Table C5B. This
number represents a 14% decline in the total filings during the year
1970 when over 9,000 petitions were filed.* During the same year, well
over 2.25 million criminal cases were disposed of by state courts of
general jurisdiction, and at least that same number in courts of more

limited jurisdiction. Sourcebook of Criminal Justice Statistics, 1980,

pp. 404-407. In the last reporte.d year, there were more than 80,000
criminal jury trials in state courts of general jurisdiction. Sourcebook,
1980, pp. 409-410. |

Even more revealing is the data regarding disposition of state-
prisoner habeas corpus actions. In all federal district courts in 198l
(year ending June 30, 1981), a total of 177,975 civil cases were disposed
of by federal district courts. 7,302 of that number, or 4%, were state-
prisoner habeas dispositions. Evidentiary hearings in state-prisoner
habeas actions occurred in only 165 cases. Trials on all civil actions

in federal court amounted to a total of 11,933. 1981 Annual Report of

the Director, Tables C5 and C5B. Thus, evidentiary hearings in habeas

corpus actions by state prisoners accounted for only 1.3% of the total

*A more disturbing fact was the precipitous increase in civil rights

actions by state court convicts, which jumped by 155% during the period

through 1981, accounting for a total of 15, 639 such actions
f;gtm y£39a7r? 19“81 /%nnual ’Report of the Director, Table 2l.
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trials in all civil actions in federal court in 1981. So much for the "flood

of litigation" theory.

From all available data, it appears not only that federal habeas
petitions and hearings remain a very small number, but that the number
of cases is declining further, even as the number of state court convic-
tions continues to increase.

lllinois presents a microcosm of another pervasive problem with
the vindication of federal constitutional rights in a state court forum.
lllinois has provided for collateral attack of convictions in state court
by three alternative methods. These are post-conviction petition, Iil.
Rev. Stat., Ch. 38, Sec. 122 et seq. (1965); state habeas corpus, Il Rev.
Stat., Ch. 65 (1959); and "Section 72" petition, a consolidation of old
common-law writs such as coram nobis into a single section of the Civil
Practice Act. Ill. Rev. Stat., Ch. 110A, Sec. 72 (1963). Although the
oldest of these remedies has existed for over a century in Illirois*, all

have proved virtually useless and futile as a means of coliaterally attack-
ing a criminal conviction on federal constitutional grounds. The only

remedy which specifically permits the raising of federal constitutional

claims, the post-conviction remedy, specifically requires that the applicant

return to the same judge before whom the original case was tried. Such
a requirement, along with other difficult pleading requirements and

a two-tiered review system, virtually guarantees that recognition of

federal rights is at best cumbersome and slow, and oftimes wholly unavail-

able in the state court system. The Seventh Circuit United States Court

*Habeas Corpus, R.S. 1874, p. 565, Sec. l.

:
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of Appeals recognized this fact in U.S. ex rel. Williams v. Brantley,

502 F.2d 1383 (1974) when it held that pursuance of post-conviction relief
in Iliineis was almost wholly futile.

My own experience bears this out. During my entire tenure with
the Office of the State Appellate Defender, | recall only one successful
state post-conviction petition in eight years, a decision of great notoriety

with such compelling facts it could not be ignored. People v. Garrett,

62 1ll. 2d 151, 339 N.E. 2d 753 (1975).* My clients never expected relief
in such circumstances, and most waited patiently to ‘begin the process
in federal court, sometimes years after their conviction in state court.
Frequently, their release occurred before exhaustion of state court
remedies.

Nationally, the picture is worse. While hard data on the existence
and efficacy of post-conviction procedures is difficult to find, one author
suggests that in 1975, 4 states (almost 30%) had no post-conviction

procedure. Popper, Post Conviction Remedies in a Nutshell (1978), p.

50. If the experience of remaining states parallels that of Lllinois, there
is no reason to believe that the vindication of the federal constitution
fares any better in any other jurisdiction.

The failure of state courts to provide meaningful collateral review
of criminal convictions is part of the more general problem of the manner
in which many state courts deal with federal constitutional issues raised
by convicted defendants. It is no accident that most of the significant

decisions in criminal law have come from federal courts at all levels. z

i i - icti dy case, but one
*Garrett, in 1act, is not a "pure" post conviction reme €4 _
in which ‘,che peti{ion was dismissed and later consolidated with the direct

appeal.
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In most states an elected local judiciary is requested to grant relief

to a person whom the community may believe has committed a crime,
but the same reluctance is found throughout other state court systrems.
While it is certainly true, as the proponents of S. 653 suggest, that the
federal courts are not the only guardians of the Constitution, history
has demonstrated conclusively that the federal courts have been truer
guardians than their state court counterparts.

The failure of state systems to provide meaningful remedies and
relief to criminal defendants is also one of the primary reasons for opposing
any limitation on the time in which a federal habeas corpus petition
may be brought. Contrary to the impression intended by the proponents
of S. 653, the number of claims filed outside the proposed three-year
limitation is miniscule indeed. Those few cases in which a late petition
is filed usually occur either as a result of a prison inmate having no
means or knowledge of how to assert a claim earlier, or because the
prisoner is in the state court review process, direct or collateral, which
must be satisfied before filing in federal court. As noted above, convic-
ted criminal defendants do not routinely appeal their convictions, do
not usually receive any post-conviction legal assistance, and do not
have ready access to the courts. S. 653 would penalize those who are

least able to help themselves.

S. 653 and the Death Penalty

As of October 20, 198[, the total number of inmates on Death Row
in the various states totaled 89l. The number of persons sentenced to

death increases almost daily. Death Row, U.S.A., NAACP Legal Defense

Fund, Inc., October 20, 198l. Only four executions have occurred since

89-388 O—82——11
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1976. The remaining convictions are virtually all in the appellafe process. 4

Such must be the case, given the irrevocable nature of the penglty of

death. . ' P
The United States Supreme Court has frequently recognized that

the death penalty is unique in its severity, and that such a draconian

step must be attended by special protection of the due process rights

of the persons chosen for the capital sanction. Beck v. Alabama, 447

U.S. 625, 637-638 (1980); Gatf.dner v. Florida, 430 U.S. 349, 359 (1977);

Woodson v. North Carolina, 428 U.S. 280, 305 (1976).

Any competent attorney charged with the appellate defense of
a person under sentence of 'aeath would think long and hard before ignor-
ing valuable remedies such as federal habeas corpus which might save
the client's life. Similarly, this Committee should thoughtfully consider
the remifications of adoption of S. 653 as it may affect the special class
of persons on Death Row.

According to the NAACP Legal Defense Fund, a rough count indicates
that there are preser;ltly approximately 85 capital cases pending on federal
habeas at the District Court level, and another 35 to 40 cases pending
in the Circuit Courts: of Appeal. Most of the cases at both the trial
and appellate levels are pending in the South, thereby exerting particular
pressure on the southern District Courts and the Fifth Circuit United
States Court of Appeals.

Much of the criticism of "abuses" of the writ of habeas corpus
by state prisoners emanates from Southern prosecutors, practitioners
and judges. These concerns are understandable, given the pressures

created on the system by a high proportion of death sentences in Southern
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states.* However, two clear consequences flow from the choice of
these states to impose the penalty of death with increased frequency.
First, the costs of imposition of capital sentences will inevitably be
high, since every avenue for relief, including review under federal habeas
corpus, must be pursued to ensure that the death penalty is not discrimi-
natorily, arbitrarily or mistakenly imposed. Death is different from
any ather punishment. A mistaken or improper conviction cannot be
corrécted when the defendant is dead. Second, the fact that heavier
use or even abuse of the writ may occur on a regional basis does not
militate revision of habeas provisions for all convictions in all states.
As was conclusively shown above, the remedy is not being systematically
abused at all. In fact, it has been used judiciously, moderately, and
with decreasing frequency on a nationwide basis.

The problems in death penalty litigation are unique. Emotions
run high and locally elected tribunals are even more likely than normal
to succumb to pressure from the media and public to uphold death sentences.
Trials are usually long, and require preparation of extensive transcripts
for review by the appellate courts. Because of the length of transcripts
and the nzcessity for strict scrutiny, state appellate and post-conviction
judges are more likely to linger over the decisionmaking process. These
factors make the imposition of a three-year statute of limitations particu-

larly onerous to the individual under sentence of death. These persons

*75% of all current death penalty convictions occurred in the South.
Nearly half of all the persons now under sentence of death were convicted
in Florida, Georgia and Texas.
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are the most deserving of independent, neutral review and should not
be completely precluded from consideration through no fault of their
own.

Two recent examples will suffice to demonstrate this point. James
Burns was convicted on March 3, 1974 and was sentenced to death, On
May 3, 1977 his direct appeal was affirmed in the Texas Court of Criminal
Appeals. Mr. Burns subsequently pursued state post-conviction proceedings
which resulted in denials at both the trial and appellate levels, the latter
occurring on February 22, 1978, nearly four years after his conviction.

In September of 1980, Mr. Burns succ:éssfully petitioned the Fifth Circuit
U.S. Court of Appeals for relief from his sentence of death, nearly six-

and-a~-half years after his original conviction. Burns v. Estelle, 626

F. 2d 396 (5th Cir. 1980).

Ernest Smith was convicted and sentenced to death in Texas on
March 26, 1974. His direct appeal was affirmed on February 14, 1976.
Mr. Smith pursued collateral rernedies in the Texas system, fiﬁally conpleting
that process in April of 1977, three years and one month fromhis conviction.
Under the proposed amendments, Smith would be forbidden from pursuing
federal habeas corpus, since he could not have filed before three years
were up without first running afoul of exhaustion requirement. He would
have missed by a single month the three-year deadline now proposed.
Mr. Smith went on with his federal claims, through the district court
and court of appeals. In May of 198l, Mr. Smith successfully argued
to the United States Supreme Court that his death sentence was improperly

obtained, and a new sentencing hearing was ordered. Estelle v. Smith,

68 L.Ed. 2d 359 (198l).

These cases demonstrate both the vitality of our presnt habeas
provisions as a means of vindication of federal rights, and the high likeli-
hood of arbitrary exclusion of the most nee-v from that process, should

the provisions of S. 653 be adopted.

The Specific Amendments Proposed in S. 653

Section 636(b)(1)(B): This proposal would eliminate the power of

United States Magistrates to hear evidentiarv hearings in applications
for writ of habeas corpus by state prisoners. No rational reasons are
offered for the exclusion of only this category of cases from the juris-
diction of magistrates to make findings of fact and recommendations

to the district court. If expeditious and final review of state court de-
cisions is the goal of this legislation, this amendment works contrary

to that goal. According to the proponents themselves, shifting the fact-
finding process to federal district judges would add approxirnately 200

hearings to district ct:uit calendars per year. Congressional Record,

S 1982, March 10, 198l. If "abdication of the judicial function" is the
problem, the proponents are wrong. Section 636 presently states that,
"a judge of the court may accept, reject, or modify, in whole or in part,
the findings or recommendations made by the magistrate." 28 U.S.C.
Sec. 636(b)(1). |

The present language of Sec. 636 was adopted only five years ago
in 1976. At tﬁe time of its original enactment, these provisions were
hailed as a substantial step forward in streamlining the factfinding process
at the trial level in federal courts. Both chambers of Congress considered
whether the delegation of factfinding authority to magistrates would

be an undue incursion into the authority of district court judges. The
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House report, No. 94-1609, concluded that, "... the ultimate adjudicatory
power over ... habeas corpus ... is exercised by a judge of the court after
receiving assistance from and the recommendation of the magistrate."

94.577, 1976 United States Code Congressional and Administrative News,

p. 6162, 617l. The proponents have not demonstrated any systematic
abuse of this factfinding power by the magistrates. Instead, they argue
that a single magistrate is empowered to overrule state-court factfinding
"in practical effect." As demonstrated by both the statutory language

of Sec. 636, as well as the legislative history, this is simply not the case.

Section 2244 -- "Codification" of Wainwright v. Sykes: A new

subsection is added to 28 U.S.C. Sec. 2254 which purports to codify

the holding of the United States Supreme Court in Wainwright v. Sykes,

433 U.S. 72 (1977). This proposal expands the scope of the definition

of "cause and prejudice" so drastically as 1o virtually eliminate access

to the federal courts by state prisoners whose siate court proceedings
have been marred by negligent or incompetent representation‘ by counsel.

In Wainwright v. Sykes, a divided Court ruled that in certain circum-

stances federal habeas corpus petitioners could be denied relief because
they failed to follow some state procedural rule. In Sykes, petitioner's
counsel failed to make the requisite "contemporaneous" objection to
the introduction of an illegally-obtained confession. fykes bars litigation
on federal habeas corpus of issues not properly raised in state court,
unless "cause and prejudice" is shown for failing to comply with state
procedures.

The proponents of this proposal suggest a detailed definition of

what constitutes "cause."

“
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Two major problems are apparent in the proposed amendments.
First, the burden to establish that a waiver has not taken place is shifted
to the petitioner. This is contrary to established constitutional principles
and case law in the federal courts. Federal habeas corpus courts have
long adhered to the rule that there is no presumption in favor of waiver
under the deliberate bypass test, and that every presumption against

waiver should be indulged. United States ex rel. Linde v. Brierly, 437

F.2d 324, 326 n. 12 (3rd Cir. 1970); United States ex rel. Turner v. Rundle,

438 F.2d 839, 843 (3rd Cir. 1971); In Re Kravitz, 488 F.Supp. 38, 48 (M.D.
Pa. 1979).

Second, the grounds set forth for establishment of cause and prejudice
do not include the negligent or ineffective assistance of either trial
or appellate counsel in the state courts. The lack of inclusion of this
element precludes the petitioner from assessing responsibility for serious
procedural defaults where it properly lies. Clearly, where representation
by counsel rises to the level of ineffective assistance sufficient to violate
the Sixth and Fourteenth Amendments to the United States Constitution,
the petitioner should be held to have overcome the requirement that
he demonstrate cause or prejudice. The same is true when the attorney's
conduct can be found to be unreasonable, even if short of ineffective
assistance. In this regard, it should particularly be noted that petitioner’s

procedural fault in Wainwright v. Sykes was not excused for "cause"

in part because petitioner expressly waived any ineffectiveness of counsel

claim. Wainwright v. Sykes, 433 U.S. at 96 (Stevens, J., concurring).

Section 2244 -- Three-year statute of limitations: Much has already

been said in this paper regarding the arbitrary imposition of a three-

year time limit for the seeking of federal habeas corpus by state prisoners.
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In sum, such time limits would not prevent access to the federal courts
for the overwhelming majority of state court petitioners. Moreover ,

a three-year limitation would arbitrarily bar federal-court access to

a significant number of individuals most deserving of review, particularly
those under sentence of death.

It should be noted that Rule 9 of the rules governing Section 2254
cases in the United States District Courts, adopted in February of 1977,
originally contained a provision which established a rebuttable presumption
of prejudice to the state if the petition was filed more than five years
after conviction, such period to run from the time of final judgment
in state court. 28 U.S.C.A., Rule 9, foll. Sec. 2254, Historical Note,

p. 136 (1977).. Public Law 94426, Sec. 2(7) struck out this provision.
Legislative history indicates that both chambers of Congress found that

the imposition cf arbitrary time limits and a requirement that the petitioner
overcome prejudice constituted "unsound policy." See, 1976 United States

Code Coagressional and Administrative News, p. 2478, 248l. If it was

unsound policy, in 1976, to establish a rebuttable presumption of prejudice
to the state after five years, a three-year statute of limitations without
any exceptions for "cause" seems draconian by comparison.

Section 2254(d): Proposals to modify this section seek to prevent

federal courts from holding evidentiary hearings if the state court conducted
an evidentiary hearing that "fully and fairly" resolved the merits of
the factual dispute. This amendment purports to codify the holding

in Stone v. Powell, 428 U.S. 465 (1976).

These amendments eliminate the presumption of correctness of
state court findings of fact, and substitute language that state court

facts are not to be re~-determined or re-litigated by a judge or court

o
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of the United States, unless certain narrow exceptions are established.

Evidentiary hearings are eliminated "when the state cow % records demonstrate

the factual issue was litigated and determined."

This proposal goes far beyond the scope of Stone v. Powell, which

was strictly limited to application by the federal courts of the exclusionary
rule to Fourth Amendment claims by state court prisoners. The proposals
expand this rule to all constitutional claims. The language of the amendments
effectively precludes the federal courts from reaching federal constitutional
issues, if previously litigated in the state courts. As demonstrated in

this statement, the rules of procedure in state-court direct appeal and
collateral attack proceedings, as well as their application, are frequently

so byzi.tine and restrictive that the federal court is the only forum

in which a neutral, detached decision regarding federal constitutional

rights can be made.

This proposal is premised upon an erroneous theory that federal
courts routinely run roughshod over factfinding decisions by state courts.
As statistics from the Administrative Office of the United States Courts
demonstrate, this is simply not the case. In 198, of the 7,790 petitions
for habeas corpus filed by state prisoners, evidentiary h‘earings were
held in only 165 cases. This figure conclusively demonstrates that federal
courts overwhelmingly defer to the factfinding capabilities of state
courts.

Re-determination of facts already determined is totally unnecessary
and unproductive. However, when re-examination of the facts leads
to vindication of a federal constitutional right, the federal courts are

required to intervene. Former Justice Stewart recognized this fact

(R TRry
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in his majority opinion in Jackson v. Virginia, 443 U.S. 307, 322.(1979),

when he stated that:

... the problems of finality and federal-state comity arise whenever

a state prisoner invokes the jurisdiction of a federal court to redress
an alleged constitutional violation ... although state appellate

review undoubtedly will serve in the vast majority of cases to
vindicate the (federal constitutional right here in question) the

same could also be said of the vast majority of other federal constitu-
tional rights that may be implicated in a state criminal trial.

It is the occasional abuse that the federal writ of habeas corpus
stands ready to correct. (Emphasis added.)

Justice Stewart's response to the argument that the petitioner

had been afforded a full and tair hearing in Virginia provides a fitting

close to this statement.

A judgment by a state appellate court rejecting a challenge to
evidentiary sufficiency is of course entitled to deference by the
federal courts, as is any judgment affirming a criminal conviction.

But Congress in Section 2254 has selected the federal district

courts as precisely the forums that are responsible for determining
whether state convictions have been secured in accord with federal
constitutional law. The federal habeas corpus statute presumes

the norm of a fair trial in the state court and adequate state post-
conviction remedies to redress possible error. See 28 U.S.C. Secs.
2254(b), (d). What it does not presume is that these state proceedings
will always be without error in the constitutional sense. The duty

of a federal habeas corpus court to appraise a claim that constitutional
error did occur -- reflecting as it does the belief that the "finality"

of a deprivation of liberty through the invocation of the criminal
sanction is simply not to be achieved at the expense of a constitutional
right -- is not one that can be so lightly abjured.

Jackson v. Virginia, 443 U.S. at 323.
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SUPPLEMENTAL TESTIMONY OF

RICHARD J. WILSON

At the hearing of November 13, 1981, Senator Heflin askad two
questions regarding the adoption of S. 653. This brief additional state-
ment addresses those two questions.

1. What impact would legislation modifying or abolishing the

exclusionary rule have on the adoption of S. 653?

Two bills are presently pending in the Senate which would modify
or abolish the exclusionary rule. These are S. 101 and S. 751. The
unequivocal answer to the question posed above is that adoption of either
of these bills would have no effect on either the legislation ;roposed
in S. 653 or on present habeas corpus actions by state prisoners. The
reason for this lies in the decision of the U.S. Supreme Court in Stone
v. Powell, 428 U.S. 465 (1976).

In summary, Stone v. Powell holds that federal habeas corpus courts

cannot ordinarily order state courts to apply, the exclusionary rule as a
remedy for violations of the Fourth Amendment. The practical effect of
this ruling is to prevent federal courts from adjudicating most Fourth
Amendment claims raised in habeas corpus petitioqs. The only cases sus-
ceptible to re-litigation in the federal courts are those in which the
petitioner has not been afforded an opportunity for "full and fair
litigation' of the claim in the state court system. Abolition of the
exclusionary rule in federal courts would have no binding effect on state
courts, which would be free to adopt more stringent constitutional stan-
dards. Thus, even the problem of re-litigation of a '"full and fair
hearing'" claim by the federal courts would not be eliminated in federal

habeas corpus actions by state prisoners.

2. What effect would the sentencing provisions of proposed

amendments to the federal criminal code have on S. 653 and state

prisoner habeas corpus actions?

Again, adoption of revisions in the sentencing practices of

federal courts, however radical, would have virtually no effect on

i
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habeas corpus actions in federal courts by state prisoners. Many
changes in sentencing practices, almost universally opposed by NLADA,
are advocated in S. 1630, a comprehensive bill to amend the federal
criminal code. Whatever NLADA's position may be regarding that legisla~-
tion, its adoption would have virtually no lmpact on state prisoners
seeking federal habeas corpus relief. Moreover, even if sentencing
innovations adopted at the federal level are adopted at the state level,
claims with regard to sentences alome are not subject to re-litigation
in federal habeas corpus, since such issues do not raise claims o£ con-

stitutional. dimension.

PREPARED STATEMENT OF RoBERT L. HARRIS

Mr. Chairman and Membexrs of the Committee:

The National Bar Association (NBA) welcomes this
opportunity to present its views on Senate Bill 653. We
belipve that the enactment of this legislation would pose
serious constitutional problems and would have negative
conseguences for the cause of justice. For the reasons
stated hereinafter we are dppbsed to this legislation and
urge the committee to reject its passage.

The National Bar Association was founded in 1925
and now consists of a network of over 8500 lawyers, jurists,
scholars, and students, with affiliate chapters in 40 states
and the Virgin Islands.

The purpose of the National Bar Association is to
advance the science of jurisprudence, uphold the honor of
the legal profession, promote social intercourse among the
members of the bar, and protect the civil and political rights
of all citizens of the several states of the United States.

The proposed amendment to section 636(b) (1) (B) of:

Title 28, United States Code, is frightening. It proposes to
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delete from the code the right of prisoners to petition
federal courts challenging their conditions of confinement.
Removing a'pricsoner's right to challenge his conditions of

———

confinement not only raises grave constitutional problems

but is a step backwards into the dark ages. Under the
proposed amendment,'regardless of how repugnant or inhuman
the condition of confinement may be, a prisoner would no
longer have the statutory right to challenge such conditions.
No legitimate purpose can be served by removing
from the code a prisoner's right to challenge his conditions
of confinement. It is obvious that remdving a prisoner's
right to challenge his conditions of confinement is aimed
at retribution rather than humanitarian concerns for the
conditions under which the prisoners must live. It is a sad
commentary to the mental state of a society which would deny
adequate conditions of confinement to those that society seeks
to punish., Even though it is apparent that the intention of
this proposed amendment is not to aid in the rehabilitation
of a person in confinement, it is nevertheless, tragic that
it would probably help to ensure that those who are confined
and made to live under inhuman conditions would become even
more of a danger when they are returned to society. This
undoubtedly would be the end results of short-sighted and
expedient proposals that are enacted to try and further
extract punishment from those that are incarcerated by denying
them the right to challenge their conditions of confinement.
The proposed amendment to section 2244 of Title 28,
United States Code, by adding subsections (d) and (g) is
wholly unwarranted. The purpose of habeas corpus proceedings
is to provide an effective and meaningful instrument by which
judicial inquiry may be made into the legality of a person's

detention.

-

Adding proposed subsection (d) to the Code would
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severely limit a court's ability. to entertain an application

for a writ of habeas corpus. The new stringent requirements

for a habeas corpus proceedings contained in proposed ¢

subsection (d), would preclude a person from bringing a

habeas corpus proceeding "if the Federal question presented

was not properly presented under State law in the State court

proceedings both at trial and on direct appeal, or properly

presented in a collateral proceeding and dispose of exclusively

on the merits," unless the petitioner could somehow establish

that the alleged violation of the federal right was prejudicial

to his guilt or punishment. This requirement puts not only

an unnecessary burden on the petitioner but places a burden

which would make it almost impossible to succeed in a habeas

corpus proceeding even though the detention is illegal.
Moreover, and perhaps even more importantly,

subsection (d) adds four additional obstacles that a petitioner,

seeking habeas corpus, must overcome. The additional obstacles

would require that the petitioner prove that the Federal right

asserted did not exist at the time of trial and that the

right has been determined to be retroactive in its application;

that the State court procedures precluded the petitioner

from asserting the right sought to be litigated; that the

prosecutorial authorities or a judicial officer supgressed

evidence from being raised and disposed of; or that the

material and controlling facts upon which his claim is

predicated were not known to éetitioner or his attorney and

could not have been ascertained by the exercise of reasonable

diligence. These additional requirements virtually guarantee
that a petitioner could not succeed in a habeas corpus
proceeding.

Furthermore, subsection (e) places a three year
statute of limitation on when a habeas corpus proceeding

may be instituted. Clearly, a statute of limitation upon
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when a person may assert a legitimate claim about his
illegal detention not only raises serious constitutional
problems but it cannot possibly serve the ends of justice.
Such a procedure is designed solely to punish rather than
aid in according due process to those accused of violating
the law.

The National Bar Association believes that the
enactment of this subsection will have far-reaching consequences
for the administration of justice throughout the State courts
of this nation. Rather than enhancing the justice system,
it will undoubtedly encourage the development of a justice
system which seeks to convict and detain people accused of
crime by "any means necessary." This, the NBA submits, is
destructive to the goals of justice for all.

The proposed amendment to section 2254 (d) of Title
28, United States Code, is totally unwarranted. Said amendment
would, in effect, destroy the constitutionally protected due
process rights of those who have been wrongfully in&arcerated
in state prisons. History has shown, and continues tavshow,
that there are instances where defendants have been wrongly

incarcerated by overzealous state officials who have ignored

due process in pursuit of what such officials believe to be
necessary for combating crime.

Section 2254(d) would prevent a federal court
from examining whether or not a defendant was "otherwise
denied due process of law in the State court proceeding."
Moreover, it would preclude a Federal court from examining
a State court's records to determine whether the State court's
proceedings and conclusions derived therefrom were, as a
whole, fairly supported by the record. This, to be sure,
represents a marked departure from the constitutional
requirement of guaranteeing fairness to those who have been

the victims of unfair State court proceedings.
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It is, indeed, a tragic mistake for this nation to
change its statutes so as not only to endahgef the prospects
for defendants receiving a fair determination of their guilt
in the various State courts but to encourage state officials
+o obtain convictions by means which are unfair. Removing

from habeas corpus proceedings an applicant's right to challenge

a State court proceedings on due process grounds as well as

on the grounds that the record as a whole does not support the
factual determination made in the State court proceedings is
an open invitation to unfairness and criminality on the part
of those who purport to uphold the law.

In the world of firefighting, the old adage that
fire sometimes must be fought with fire may have some -merit,
but that approach cannot be employed in a democratic society
where the rights of those accused of violating the law
must be zealously protected in order to guarantee freedom
for all. The proposed amendment to section 2254(d) is
designed to "fight crime with crime" by tolerating
criminality on the part of state officials. This approach,
the National Bar submits, is a most dangerous approach
that cannot possibly aid the reduction of crime but rather
will aid only in the commission of more crime especially

on the part of those who purports to uphold the law.

Senator HerLIN. The subcommittee stands adjourned.
[Whereupon, at 12:35 p.m., the subcommittee recessed, to recon-
vene at the call of the Chair.]

APPENDIX

ADDITIONAL SUBMISSION FOR THE RECORD

Statement in Opposition to S. 653, submitted by Larry W. Yackle,
Professor of Law, University of Alabama School of Law, P.0. Box
1435, University, Alabama 35486, Phone: (205) 348-5930.

I would like, first, to thank the Chair and the Committee
for this opportunity to address the serious problems presented by
the bill under consideration. I have been concerned with the
problems surrounding the federal habeas corpus jurisdiction for
nearly a decade. My first paper on the subject appeared in 1973.
More recently, I have published a book--L. Yackle, Postgonviction
Remedies (1981)., I believe that I can lay claim to some measure
of expertise in the field, and I hope that my comments will con-
tribute to the Committee's deliberations. Needless to say, I
speak for myself and not the University of Alabama or its Law
School,

I. Preliminary Comments

S. 653 would amend key provisions of the present habeas
corpus statutes in a variety of ways, each to be examined below.
My position on the bill can be stated briefly. I oppose it. I
oppose it, first, because it is unnecessary and, second, because
it threatens the fundamental principle upon which the American
system of collateral review has rested for thirty years--the pro-
position that persons convicted of crime in state court are
entitled to at least one opportunity to litigate their federal
claims in a federal forum.

While I would not wish to speak for those who brought the
matter here, I understand that S. 653 is in part designed to
streamline the processing of federal habeas corpus petitions.
Proponents hope to conserve the time and effort of the lower fed-
eral courts. Arguments along these lines proceed from a faulty
premise~--that the processing of habeas petitions is now somehow
inefficient. The fact is that these cases cause no more diffi-
culty for the faderal courts than any other. 1Indeed, given the
number of habeas actions disposed of summarily, and thus without
the expenditure of substantial resources, it seems that in this
field the federal courts are doing comparatively well. Recent
reports from the Administrative Office indicate that the volume
of habeas litigation is declining. Indeed, it is plummeting.
See 1981 Annual Report of the Director (noting a 14% decline over
the previous decade).

Only five years ago, the Supreme Court promulgated and the
Congress approved a special set of procedural rules for habeas
matters., Much time and effort were expended on the fashioning of
those rules, and I have seen no evidence that they are not having
the very effect for which they were intended. I will point out
below that the proposals buried in S. 653 are little more than
warmed-over ideas the Congress has rejected in the past. To that
extent, this bill arrives late in the day. At the same time,

(173)
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given that the federal courts have only recently begun to use the
new habeas rules and their effect may not yet be fully known, the
bill also comes too soon. I would counsel patience, so that we
can know the extent of success the new rules will bring us nefore
we shift course and embrace S. 653.

Even if inefficiency were a current problem, and I do not
agree that it is, this bill would do nothing to mitigate diffi-
culties and much to exacerbate them, The proposal to eliminate

the authority of federal magistrates to conduct habeas hearings {

is an obvious illustration. In addition, of course, the
introduction ~f new language in the statutory scheme will spawn a
round of litigation. As it is, we have a fair body of precedent
regarding the relevant statutes and a good set of procedural
rules to guide the courts. This is scarcely the time to meddle.
I would say of the present habeas scheme what in Alabama we say
about anything that is currently working well: "If it ain't
broke, don't fix it."

Coming to substance, the Committee should understand S. 653
for what it is--a challenge to the bedrock of American
postconviction review. At least since Brown v. Allen, 344 U.S.
443 (1953), the federal writ of habeas corpus has served as an
effective vehicle for guaranteeing a federal forum for federal
claims arising in state criminal prosecutions. It goes without
saying that the Supreme Court lacks the resources necessary to
treat all or even many cases on direct review, and, that being
the case, the federal habeas courts have long served as
functional surrogates. The principle that the federal habeas
forum must be open is well settled and has been reaffirmed only
recently in Justice Rehnguist's important opinion for the Court
in Wainwright v. Sykes, 433 U.S. 72, 87 (1977).

Federal habeas corpus has not, to be sure, been without its
critics. Over the years a goodly number of bills designed to
undercut the postconviction writ have been introduced in the Con-
gress. The Nixon Administration bill in 1973 is, perhaps, the
best example. S. 567, 93rd Cong., lst Sess. Some of the bills
have come burdened with serious constitutional questions. C£.
Ssanders v. United States, 373 U.S. 1, 11-12 (1%63). Others have
simply been found unwise. At all events, in virtually every case
proposals to curtail the availability of federal habeas have been
turned back. The few amendments that have been adopted have, in
large measure, tracked already-existing Supreme Court decisions.
See generally Postconviction Remedies § 19. S. 653 should suffer
the seme fate. This bill, like similar bills in the past, as-
sumes without adequate evidence that the very existence of the
habeas jurisdiction threatens important state prerogatives. That
simply is not true. BAs the discussion which follows demon-
strates, present law takes due account of legitimate state inter-
ests, striking the proper balance between state concerns on the
one hand and federal rights on the other.

II. Section-by-Saction Analysis

1. The Proposal to Eliminate the Authority
of Federal Magistrates to Conduct
Evidentiary Hearings.

Section 1 of the bill would amend the Federal Magistrates
Act to eliminate the present authority of United States magls-
trates to conduct evidentiary hearings in habeas corpus p;oceed—
ings in which state conviction judgments are attacked. Given the
siznable caseloads of most distribt c%grtﬁ, ;:_ifemslfdg ;hat
anyone would propose adding to ‘the work of Article judges.
Ingeed, it wag ogly in 1976 that the Congress extended authority
to conduct habeas hearings to magistrates, in an obvious attempt
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to relieve district judges of routine, fact-finding responsibil-~
ity. 28 U.S8.C. § 636 (b)(1l).

Under present law, district judges need not, but may, use
their magistrates to facilitate the fair and 3just treatment of
habeas petitions. I am not sure what the effect of a return to
the situation which prevailed prior to 1976 would be. If dis-
trict judges would conduct any evidentiary hesarings that would
otherwise have been handled by magistrates, and it is Congress'
judgment that this work is more pressing than other things that
district judges might be doing, then I have no real objection. I
suspect, however, that the press of other business must take its
toll and that, without the assistance of magistrates, district
judges would order fewer hearings in habeas and would tend, in
any hearings actually conducted, to expend less effort ascertain-
ing the critical facts.

If that is the case, then I do object--and with reason. If
my suspicions are sound, then the proposal to remove magistrates'
authority to conduct habeas hearings should be seen as, in fact,
an indirect attack upon the habeas jurisdiction. Put bluntly, if
habeas applicants cannot be frustrated any other way, then the
supporters of S. 653 seem prepared to complicate, rather than
streamline, the processing of their claims and thus to prevent
fair and efficient consideration.

The data regarding the use of magistrates in habeas corpus
are incomplete., The best study of which I am aware, prepared for
the Department of Justice by Professor Paul H. Robinson, focuses
attention upon magistrates' duties short of conducting habeas
hearings. Professor Robinson reports, for example, that when
cases are referred to magistrates for screening and recommenda-
tions, district judges tend to accept the advice they are given
and dispose of petitions accordingly. Magistrates often identify
procedural deficiencies that district judges overlook. Indeed,
Professor Robinson reports that habeas applicants whose claims
are examined only by district judges, without the aid of magis-
trates, tend to fare better~-suggesting that district judges
overlook bases for denying relief and, reaching the merits. hold
for the prisoner more often than would magistrates. See P.
Robinson, An Empirical Study of Federal Habeas Corpus Review of
State Court Judgments 23-30 (1979).

8. 653 does not speak to the present, widespread use of
magistrates to screen petitions, but rather concerns itself with
the conduct of evidentiary hearings. Again, I can only speculate
on the likely consequences of the enactment of the bill. I worry
that if magistrates are deprived of authority for this important
work, the very authority the Congress extended to them only five
years ago, the result will be that the work will not be done. No
legitimate public policy is served by holding out the theoretical
promise of collateral review in federal habeas corpus, but at the
same time withdrawing the federal courts' practical ability to
process applications for relief.

2. The Proposal to Defer to State
Procedural Grounds

Section 2 of the bill reaches directly to the present stat-
utes governing federal habeas corpus. It would transform Section
2244, which now speaks only to the finality of federal hezbeas
judgments, into a general barrier to the treatment of federal
claims that were not considered in state court because of proce-
dural default. Wwhile forfeitures for procedural default in state
court are contemplated by present law, see Wainwright v. Sykes,

supra, the regime which would be ushered in by S. 6§53 is vastly
more rigid.
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The bill would simply bar habeas corpus examination of fed-
eral claims that were not "properly presented under State law 1in
the State court proceedings both at trial and on direct appeal,
or properly presented in a collateral proceeding and disposed of
exclusively on the merits. . . " It is, of course, already true
that petitioners attacking state judgments must exhaust available
and effective state remedies before seeking federal habeas re-
lief. And, if ttate remedies are not available because of peti-
tioners' procedural default, it is already the law that the fed-
eral habeas courts will often stay their hand. Importantly, how-
ever, the question whether a procedural default will foreclose
federal review in habeas is now, and always has been, a question
of federal law to be determined ultimately by a federal court.
This is to say, under present decisional law established by land-
mark Supreme Court decisions, prisoners who have forfeited state
remedies for failure to comply with state procedural rules are
not, for that reason alone, barred from raising underlying fed-
eral claims in habeas. The federal courts first ascertain whe-
ther, in truth, state remedies have been forfeiteq under state
law, and then ask the further, and gqualitatively different, ques-
tion whether as a matter of federal law the procedural default
should also cut off federal review. This second guestion turns
on a frank examination of the state interests served by the for-
feiture sanction in light of the jndividual and federal interests

in the just treatment of federal claims.

Under present law, if the federal courts find the state in-
terests served by the forfeiture inadequate, oc if prisoners
demonstrate "cause" for and "prejudice” flowing from their
procedural defaults, the merits can be reached. This is the
arrangement established in Wainwright v. Sykes, supra. That
decision is viewed widely as, if anything, too deferential to
state procedure. See Postconviction Remedies § 83-87. S. 653
would introduce even more rigidity, permitting state law alone to
control the forfeiture decision. It would, for example, return
our law to the barbarity of Daniels v. Allen, 344 U.S. 443
(1853), a capital case in which the Supreme Court gave effect to
a state forfeiture sanction where the prisoner's only default had
been to file his appellate papers one day late.

In an over-zealous attempt to accord deference to the
states, S. 653 would render up the very availability of the
federal forum to the vagaries of state procedural law. The
Cemmittee should understand that it is compliance with state law
only that is critical under the regime this bill would establish.
Federal claims would be forfeited in both state and federal
court, because of prisoners’ failure to comply with state law as
determined by state courts. Nor is any distincition drawn between
inadvertent failure to comply and a deliberate tactical maneuver;
nor between defaults tied to counsel's incompetence and those for
which prisoners themselves share responsibility. The mere fact
of procedural default, without more, is sufficient to foreclose
habeas treatment of what may be meritorious federal claims.
Indeed, read literally, S. 653 appears t& bar federal habeas
review even if the state courts themselves do not impose a
forfeiture sancvtion for procedural default. such a result would
be unconscionable, a needless and pointless frustration of
justice.

3. The Proposal to Except Only
"Guilt-Related" Claims

The exceptions provided in S. 653 are far too narrow to
mitigate the dimpact of the basic forfeiture provision.
Petitioners who failed to present their federal claims "properly"
in state court may nevertheless obtain federal habeas review if
the violations of federal right they allege were "prejudicial . .
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. as to . . guilt or punishment" a
' . nd one of several furt
circumstances was presented. her

The attempt essentially to limit habeas corpu -
ment of so-called "guilt-related" federal claimsphzst% %gi;nﬁﬁgi
tory. The most notorious previous attempt to build such a limi-
tation into the law was made by the Nixon bill in 1973, Similar
arguments were raised in 1976, when the habeas rules were under
dlsqu551on in the House. On both those occasions, the Congress
refuseq to embrace the extraordinary proposition that some feder-
a} claims, those related to "guilt," should be treated more hos-
pitably than others. H., R, Rep. No. 1471; 94th Cong., 2nd Sess.

Th : Cos ‘s )
flgxeé? hardly surprising. For the proposition is fundamentally

To pegin, the term "guilt" is ambiguous. D

to what is cqmmonly called "factual” guf&t, that?ﬁf,iﬁmﬁﬁiéﬁ??g;
whether a prisoner in fact committed the acts which, with other
?eceSSﬁry proof, constitute the offense? Or does it refer to

legal” guilt, that is, the question whether the prisoner could
be proved to have committed the offense by constitutional means?
I put it to the Committee that if the bill refers to "legal" .
guilt, then by hypothesis every federal claim is related. If the
bill refers to "factual" guilt, then it challenges the fundamen-

tal American precept that official c
fal Mierican prec onsequences flow only upon

Even accepting the supposed distinction bet " "
and "legal"‘guilt, I put it to the Committee thagwiiz pﬁgg§§:its
of §. 653 will find it difficult to separate the constitutional
clalmf commonly raised in habeas from the search for "guilt in
fact. While many procedural safeguards guaranteed to criminal
defendants serve to protect other values as well, almost all help
to ensure the accurate determination of facts in issue. ’Only the
fourth amendment exclusionary rule can, perhaps, be viewed as
wholly unrelated to correct fact-finding. And in that field the
Supreme Court's decision in Stone v. Powell, 428 U.S. 465 (1976)
has already sufficiently limited the availability of federal '
habeas review. In other cases, the Court has steadfastly refused
to erect a hierarchy of federal rights and to extend or withdraw
federal habeas protection from claims according toc their position

??9$;$h a hierarchy. See, e.g., Rose v. Mitchell, 443 U.S. 545

.Finally in this vein, the Committee should 3

the 1ntroduct%on of any "factual" guilt testlinuggggsgazgrgggt
would break with tradition reaching back to English common law
The Great Writ has never been councerned for the guilt or inno:
cence of.thg applicant, but for the validity of detention See
Postconviction Remedies § 101. It is late in the day to igno;e
fundamental federal‘rights long ago fought for and won, simpi&
?ecause they seem, in the present political climate, comparative-
y less important. The proposition that such rights do not mat-
ter, because prisoners are "probably guilty anyway" is unworthy

of the Congress and its long-standing commit:
ment of the Bill of Rights.g g ment to the enforces

4. The Proposal to Attempt a Statutory
Definition of "Cause"

Under the amendments offered in S. 653, not even i
Yho‘establlsh_that their claims are "prejudigial" thh Egggggir:o
guilt or punishment" are yet free to litigate in the federal
forum. In orde. to be free of the harsh forfeiture sanction for
procedural default established by the first sentence of Section
2, they must demonstrate one of four circumstances. If the claim
had not yet been established when it might have been raised, if

«
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state procedures precluded its assertion, if state authorities
suppressed evidence with regard to it, or if material facts were
not known at the time- ~then "guilt-related" claims may be exam-
ined in habeas. It appears that these exceptions constitute an
attempt legislatively to define "cause" for procedural default
within the meaning of Wainwright v. Sykes, supra. See Attorney
General's Task Force on Violent Crime, Final Report 60 (1981).

The attempt must be found wanting. Certainly if any of
these circumstances are shown, then "cause" should be found for
procedural default in state court, and the federal habeas forum
should be open--even if the state courts, for their own inscrut-
able reasons, refused to reach the merits. Yet these exceptions
can scarcely be the end of the matter. There are other circum-
stances which justify a finding of "cause."

The Committee must understand the evil with which the Court
was concerned in Sykes, and against which the "cause" standard
was designed to protect. Only then can the full meaning of
"cause" be determined. Moreover, when the Court's intentions are
clearly understood, I think it will be plain that "cause" should,
and must, be left to judicial implementation on a case-by=case

basis. The misguided attempt to codify so flexible a notion is
doomed to failure.

The problem addressed in Sykes was "sandbagging," defined by
the Court as "the practice of withholding federal claims in state
court, thus committing procedural default, in the hope of obtain-
ing a favorable verdict--but with the intention of raising those
same federal claims later if the 'gamble' does not 'pay off.'"
Yackle, Book Review, 17 Crim. L. Bull. 479, 498-499 (1981). The
tactic is "intentionally to build constitutional error into a
criminal prosecution, to hope that the client will be acquitted
anyway, but then to be prepared to raise the federal claim later
in habeas corpus if the client should instead be convicted." Id.
at 499,

There is a rich literature on the relationship between de-
fense counsel's tactical maneuvers in state court and the
requirements of state procedural law; and, in turn, between
forfeitures of state remedies brought about by such tactics and
the continuing availability of habeas corpus in federal court.
See generally Postconviction Remedies, ch. 6 (collecting authori-
ties). ©Suffice it to say here that the Court in Sykes had those
guestions very much in mind and established the "cause" test in
order to screen from the federal forum cases in which counsel's
strategic maneuvering in state court had resulted in procedural
default and consequent forfeiture of state process. The Court
was not concerned with default which is the result of counsel's
ignorance, negligence, or sloth. There was no attempt in Sykes
to cause prisoners to forfeit federal haheas review simply be-
cause of counsel's incompetence, whether or not that incompetence
rises to the level of ineffective assistance of counsel within
the meaning of the sixth amendment. Y [Tlhe evil [of sandbagging]
does not lie in defense counsel error, in negligence or ignor-
ance, but in deliberate trial tactics the Court will permit the
state courts to punish with a forfeiture sanction--in order to
protect their opportunity to adjudicate federal claims before the
federal habeas jurisdiction is invoked. Certainly if the root
idea is to create incentives to comply with state rules governing
the orderly processing of criminal cases, it makes sense to con-
fine the new [cause] analysis to cases in which counsel was aware
of the need to conform, or at least the consequences of procedu-
ral default.® Book Review, supra at 499.

The only fair conclusion to be reached is that the "cause"
test in Sykes can be satisfied by a showing that defense coun-
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sel's default in state court was the "product of something other
than a deliberate, tactical maneuver . . . ." Id. Procedural
default derived from counsel's ignorance, negligence, or worse
will not, then, foreclose federal review. This is the clear im-
port of Sykes as that decision has been understood to date.
Postconviction Remedies § 86 (1982 Supplement). The definition
of "cause" proposed in 8. 653 is much narrower and is plainly
calculated to hold state prisoners responsible for the
incompetence of defense counsel--over whom they have no control.
The Supreme Court has proposed no such harsh treatment of federal
claimants. Nor should the Congress through an unfortunate misun-
derstanding of the Sykes decision.

In the wake of Sykes, the lower federal courts are even now
filling out a fair and equitable framework for examining the
question of "cause." That framework blends structure with neces-
sary flexibility. It promises to work and to work well, striking
the proper balance between state and federal interests. This
bill's misguided attempt to hammer the "cause" notion into statu-
tory form should be identified for what it is and rejected.

5. The Proposal to Establish a Three-Yeawx
Statute of Limitations

The proposed amendment of Section 2244 would establish a
rigid, three-year statute of limitations for habeas petitions
attacking state criminal judgments. This is, perhaps, the plain-
est evidence that the proponents of S. 653 do not understand and
appreciate the present system of habeas corpis review. Everyone
who has studie® these problems recognizes that stale claims cre-
ate difficulties for all parties to litigation. Reasonable and
just devices for encouraging the earliest practicable pursuit of
federal relief are, accordingly, entirely proper. The federal
courts have always taken into account any unreasonable delay in
the filing of habeas petitions, and a great many petitioners have
been denied relief precisely because their inexcusable delay pre-
judiced the ability of the respondent to defend. See Postconvic-
tivn Remedies § 114.

Under existing habeas corpus rules, petitions may be dis-
missed "if it appears that the state of which the respondent is
an officer has been prejudiced in its ability to respond to the
petition by delay in its filing unless the petitioner shows that
it is based on grounds of which he could not have had knowledge
by the exercise of due diligence before the circumstances preju-
dicial to the state occurred." § 2254 Rule 9(a). The federal
courts have developed an effective framework for evaluating
claims of undue delay and prejudice to the state--providing fair

and just protection against prisoners who deliberately withhold
claims,

Yet no one has successfully defended the proposition that a
rigid statute of limitations would be appropriate or is needed in
this field. It is in the nature of collateral claims that they
come to the attention of prisoners or counsel well after the
judgments subject to attack. The Supreme Court has recognized as
much on many occasions. Postconviction Remedies § 114. Few
principles are better-settled than that federal habeas review is
available "witho . limit of time.® United States v. Smith, 331
U.S. 469, 475 (1. .7).

The Committee should also understand that considerable time
is required in all cases in order to comply with the requirement
that state remedies be exhausted before federal relief is sought.
Prisoners have no control over the time the state courts take to
consider their claims. Yet the proposed three-year statute of
limitations takes no account whatever of their plight. Testimony
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76 made it plain that the exhaustion of state

in the House in 19 ‘
n five years. See Clinton,

remedies often requires more tha

Rule 9 of the Federal Habeas COrpus Rules: A Case Study on the
Need for Reform of the Rules Enabling Acts, 63 Iowa L. Rev. %?,
n.

26-29 (1977). See Coleman v. Balkcom, U.S. '
(1981) (Stevens, J.. concurring)(commenting on the delay occas-~

ioned by the exhaustion doctrine).

the Congress rejected a proposal to
establish a rule recognizing a "presumptien“ of prejudice to the
state if a habeas application is filed more than five years after
the judgment under attack. H.R. Rep. No. 1471, supra. See gen-
erally Postconviction Remedies § 114. Ignoring Fhat recent his-
tory, the proponents of S. 653 now offer a rigid, three-year
statute of limitations--with no flexibility aside from an excep-
tion for newly—announced claimg and with no cognizance of yhe
time required for exhausting state remedies. The only possible
result of such an enactment would be the frustration of claims
that are delayed through no fau.t of the applicant——without SO
much as a showing of prejudice to the state concerned.

only five years ago.

The Committee should understand that this proposal is made
in the teeth of Professor Robinson's study, which shows that ha-
beas applicants do not generally delay filing petitions. Most
filings, indeed, are made within one and one-half years of
conviction. P. mobinson, supra at 9, Prisoners too, see the
need for expedition and respond accordingly. There is, then, no
empirical evidence that so harsh a device as a statute of
eded in this field. If enacted, it would come
into play in only & small number of cases, and then it would
punish petitioners needlessly. Present law, including Rule 9(a),
provides ample protection against stale claims. There is no need
for, and much reason to resist, a rigid rule that cuts off
federal claims without asking why they were not presented sooner.

§. The Proposal to Restrict the Federal Courts'
authority to Determine Facts
Critical to Federal Claims

Section 3 of the bill would amend Section 2254 (d) of the
present habeas statutes in several material respects. There has
loose talk in some decisions, suggesting that Section

been
2254 (d) , as it currently reads, is a "codification" of Townsend
v. Sain, 372 U.S. 293 (1963). That is not the case. In

Townsend, the Supreme Court set forth the circumstances in which
the federal courts may, and in some instances must, make thei-
own factual determinations. while Section 2254 (4), enacted in

1966, establishes standards similar to those used in Townsend,

the question in this context is not whether the federal courts

will hold a hearing, but what effect previous findings by the
state courts will be given in a federal hearing. Developments in
the Law--Habeas Corpus, 83 Harv. L. Rev. 1038, 1122 n.46 (1970).
Accord Lavallee V. Delle Rose, 410 U.S. 690, 701 n.2 (1973) (Mar-
shall, J.., dissenting). Present law assumes that a federal
hearing will be held and addresses the quite different question
of the deference to be accorded state findings.

The amendments proposed in S. 653 would rework all that.
The language changes are inartful at best, failing even to im-
prove upon the admittedly convoluted wording of the current sec-
tion, but in the end S. 653 means to provide that the federal
courts will not hold evidentiary hearings in the first instance
unless one of several, numbered circumstances obtained in state
court. The bill would, in other words, do what Section 2254 (d)
does not do now--restrict the very authority of the federal ha-
beas courts to determine facts vital to federal claims.

o Lo
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This would be a dramatic s
: -ama tep. The Supreme C
;g;oggtziddggatdthe adjudication of federaf)substéﬁgz;gwﬁaggﬁzg
nay greétest Zn yhgt.the underlying facts be ascertained with
the great divoenﬁ;t1v1ty. The.determination of primary fact
camnot be d fiﬁ?é ;?zmrt?e adgudication of the legal claims io
¢ elevant. See Brown
v v. Alle :
cgzgie%inginsglgées?ii?éblln mgst situations, of "oéyéeiuaiike
¢ able and can be adopted "
lg:;m%ougddgiesay thgt is routine, Yet thé)fede At Ziuﬁigegal
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an i . . h
n independent examination in appropriate circumstances

Present law leans decided i
inas . : edly in favor of def
indings. I have described the operation of Seciisgcgzgi(gfagz

follows:

[Tlhe respondent must fi
rst present "due "
:?iti:it%igggig fggzgil determination by introgﬁggﬁg ?g
! ' en opinio i

adequate written indicia ? .1.ni|Prr§ﬁ;$r éﬁ%::glihand
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T mories at the state court hearing was inadequate
the petd éoner must show that the hearing failed one oé
e fiidiﬁ;:ng:;di :ng, accordingly, that the state

: o e presumed correct. ac-
:;giicgﬂiogogrts expect the.petitioner to alleég ?iazhe
R mar tor relief specific circumstances that the
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. t . e standard of proof i
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e denurden i proving by a preponderance of the
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gase for re ief is no longer burdened by a presumption
establishg state court‘flndings. Once the petitioner
respondentskf prima facie case for habeas relief, the
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ebuttal. e respondent is

rebut the petitioner's case or establish tiatugiglir:gr

was harmless beyond
was harmiess ! ;aardeg.reasonable doubt, appropriate

If, on the other hand i
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i::izltiﬂliy a preponderance of the evidence Eﬁ:goﬁhe
Standardsr Propeedlng failed one of the statutor
factual détsecﬁloq 2254(d) provides that the statg
the petiti ermination is presumed to be correct--unless
state detéggiiaiggws by "convincing" evidence that the
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then, from a structur 1S . e matter shifts
! einad al appraisal of the !
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§ 134 (footnotes omitted)?ble° Postconviction Remedies
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Very recently, the Court went so far as to hold that when the

federal courts do not grant to state findings the presumption of f

correctness established in Section 2254{d), they must state pre-
cisely why it is, within the provisions of the statute, that the
findings fail to satisfy. Sumner v. Mata, U.S. (1981).

This is current law. One wonders what more could be necess-
ary to impress upon the federal courts that state findings are !
due respect. Yet S. 653 does propose to do more. Where present -
law establishes a strong presumption in favor of state findings,
S. 653 would substitute an absolute prohibition on the redetermi-
nation of facts. Where present law permits federal findings when
material facts "were not adequately developed" in state court, S.
653 would substitute the condition that they "could not be devel-
oped" there. And where present law permits federal f£indings when
the petitioner did not receive a "full, fair, and adequate" hear-
ing in state court, or when due process was otherwise denied, S.
653 proposes no substitute at all. Importantly, where present
law allows the federal courts to make their own findings when the
findings in state court are not "fairly supported by the record,"
S. 653 demands that there be "no evidence" at all to support the
state findings.

Taken together, these proposed amendments represent danger-
ous overkill in a situation in which present law already leads to
the adoption of state findings in almost every case. The result,
once again, is nothing gained in most instances, but a clear loss
in flexibility in those cases in which federal judgment is only
reasonable. Like the three-year statute of limitations proposed
in 8. 653, these amendments, if enacted, would come into play
only in rare cases and then only to frustrate common sense--cases
in which there is genuine reason to depart from the routine
embrasure of state findings and to examine critical facts in the
federal forum.

III. Conclusion

It is not uncommon that political positions harden in the
ideological make-up of those who embrace them. They may, then,
take on a life of their own. Years ago, the jurisdiction of the
lower federal courts to examine state criminal judgments in post-
conviction habeas corpus was very much a "hot" political question.
Articles and reports were written, arguments were made, and posi-
tions, most importantly, were taken. After the debate, in the
Congress and elsewhere, the result was plain. Habeas corpus re-
view of state judgments was recognized as a desirable and effec-
tive part of the structure of American criminal justice.

Some state interests were, to be sure, subordinated to the
greater national interest in the enforce¢ment of federal rights.
Yet, in the main, ways were found to acknowledge and respect the
most important state concerns so as to avoid unnecessary
friction. Amendments to the habeas corpus statutes in 1948 and \
in 1966, together with a string of Supreme Court decisions, have
ameliorated considerably any remaining difficulties, Now, the
new habeas corpus rules promise to improve efficiency. The ha-
beas caseload which genuinely concerned some of us decades ago
has tapered off and is now declining. In a healthy and welcome {
spirit of cooperatlon, the state and federal courts have estab-
lished a consistent and effective framework of review, which no
longer produces the hostilities generated by postconviction
habeas when it was first introduced. We have worked through our
problems and come to an amicable accommodation of genuine
interests.

In this atmosphere, new legislation would be unnecessary and
disruptive. 8. 653, like so many other bills in the past, is
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rooteq in an ideplogical resistance to postconviction habeas that
has simply outlived the circumstances which gave rise to it,
Those who advocate action on this bill must carry the burden of

demonstrating that their proposals speak to real and significant
problems today.

I hope that what I have said here helps to explain why that
burden cannot be sustained. This bill is no more than a reflec-

tion of disappointment over battles lost in the 1940's. Tt is no
more than that.
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