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HABEAS CORPUS PROCEDURES AMENDMENTS 
ACT OF 1981 

FRIDAY, NOVEMBER 13,1981 

U.S. SENATE, 
SUBCOMMITTEE ON COURTS, 
COMMITTEE ON THE JUDICIARY, 

Washington, D.C. 
The subcommittee met, pursuant to notice, at 9:35 a.m., in room 

2228, Dirksen Senate Office Building, Senator Howell Heflin 
(acting chairman of the subcommittee) presiding. 

Staff present: Richard W. Velde, chief counsel; Kevin Manson, 
counsel; Linda E. White, chief clerk; Will Lucius, counsel, Commit­
tee on the Judiciary; Boyd Hollingsworth, counsel, Immigration 
Subcommittee; Arthur Briskman, minority counsel; and Paula Ar­
gento, minority counsel. 

OPENING STATEMENT OF SENATOR HOWELL HEFLIN 

Senator HEFLIN. We will get started. The chairman of the sub­
committee, Senator Robert Dole, is tied up on the floor. I believe 
Senator Dole has been the busiest member of the U.S. Senate in 
the last 7 or 8 months, having been chairman of the Finance Com­
mittee and very active in the farm legislation, and now having to 
be on the floor. I am delighted to start the hearing and if he comes 
over, then of course he will preside. 

Today the Subcommittee on Courts will examine an important 
matter of Federal concern bearing on our criminal justice system. 
We will be engaged in determining the merits of S. 653, legislation 
to amend the Federal habeas corpus procedures with regard to 
State prisoners convicted under State judgments. This subject 
raises the serious issue of the Federal and institutional roles of our 
State and Federal courts and the equal application of constitution­
al rights. 

We would like to commend Chairman Thurmond and Senator 
Chiles and their most capable staffs for their diligent work on this 
proposal. I would like to thank Senator Dole, the subcommitte~ 
chairman, and his staff for their efforts and cooperation in prepar­
ing today's hearing. 

The ability of a lower Federal court to overturn a State court 
judgment in collateral habeas corpus proceedirigs raises a serious 
question regarding the finality and the integrity of State court de­
cisions. This finality and integrity does serve an important function 
in the Federal system. Under our Constitution, the Federal and 

(1) 
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State judiciary share the same responsibility to make decisions re­
garding the Constitution and the Federal law. 

When a defendant is tried in State court for a violation of State 
law, it is the duty of a State judge to conscientiously decide any 
Federal question which may arise in accordance with the Constitu­
tion. One important check on whether the State court is properly 
administering Federal law is review by the U.S. Supreme Court. 
This is available on appeal from decisions by the highest State tri­
bunal. Given this system of review, some have questioned whether 
our Federal system requires an additional collateral review of State 
court decisions by lower Federal courts and what purpose this 
review will serve. 

There is no doubt that the problems of finality and integrity in 
State court judgments also have an acute effect on the enforcement 
of our criminal law. This is not a recent phenomenon. In fact, the 
Bible describes well the tendencies of human nature-Ecclesiastes 
8:11: "Because sentence against an evil work is not executed speed­
ily, the heart of the sons of men is fully set to do evil." Our crimi­
nal justice system cannot be effective unless one who violates the 
law knows that he will be punished swiftly and certainly. Crimi­
nals who do not fear immediate punishment are much more likely 
to break the law again. 

At the same time it must be remembered that American crimi­
nal justice involves respect for one's constitutional rights. Certainly 
there is a fundamental concern that our criminal justice system in­
corporate the notion of due process and equal protection. Ultimate­
ly it must strike a balance between the need for presenting claims 
in an orderly and timely manner and the need to prevent convic­
tion of the innocent and disregard for our constitutional safe­
guards. 

During these hearings, this subcommittee hopes to explore the 
problems surrounding our existing Federal habeas corpus proceed­
ings. We will hear from seven witnesses who will discuss whether 
the proposed legislation would be an appropriate, workable solution 
towards restoring public confidence in the criminal justice system. 

The statement of Chairman Thurmond will be entered into the 
record at this point. If the chairman of the subcommittee, Robert 
Dole, wants to enter anything in the record it may be entered 
la ter. The record will be open. . 

[The prepared statement of Senator Thurmond and a copy of S. 
653 follow:] 

PREPARED STATEMENT OF SENATOR STROM THURMOND 

Mr. Chairman, I want to commend the distinguished Senator from Alabama (Mr. 
Heflin) for taking time from his busy schedule to chair this hearing on this most 
important issue. 

It is absolutely essential that we reexamine methods to enhance the credibility of 
our criminal justice system and place some reasonable limitations on repeated liti­
gation surrounding criminal convictions. In this regard, this bill deals with one 
aspect of the system-that of Federal review of State criminal convictions. 

As I noted when I introduced this bill in March of this year, S. 653 contains four 
proposals to address the repeated attacks on State criminal convictions on frivolous 
grounds in Federal habeas corpus petitions. The purpose of these proposals is to 
meet long-standing concerns of the States over undue Federal interference in State 
criminal convictions and to ensure a greater degree of certainty in the finality of 
convictions. 
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The firs~ prop.osal r~quir~s that a. district judge, rather than a magistrate, hear 
the ca~es In whICh eVldentIary hearings are necessary. This recognizes the impor­
tance m our Federal system of State criminal justice proceedings by requiring the 
experience and authority of a Federal judge to determine the validity of decisions of 
State supreme courts. 

Sec.ond, this bill w.ou~d bar .Federal habeas corpus review of a def(mdant's failure 
to object to. the admlsslOn of Inculpatory statements as requried by State law with­
out.a showing of n~)I?--complIance and some showing of actual prejudice. This would 
codlfy th~ 1977 deClslOn of th~ Supreme Court in Wainright v. Sykes. 

The thIrd prop?sal establIshes reasonable time limits within which a Federal 
habeas corpus actlOn must be commenced. 

Finall~, the bill provides. th~t where the record in the State court provides a fac­
tual basls for the actual fmdIngs and. such record was made under such circum­
stances that afforded the petitioner a full and fair hearing then limits are set on 
the necessity for evidentiary hearings by the Federal Court. ' 

It is not my inten~ion. that this bill. should in any way affect legitimate petitions 
that are clearly merItorlOUS and reqUlre close scrutiny. It is my intention however 
tha~ .repeated assf;1ults upon l~gitimate State convictions through obviousl~ spuriou~ 
pet!tlOns be curt~lle~. To contmue to countenance such activity by lack of legislative 
act~o~ not only flles In the face of our Federal system but does injustice to the Great 
WrIt Itself. 

I 
.1 
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97TH CONGRESS 
1ST SESSION S~653 

To amend title ~8 of the United States Oode to modify habeas corpus procedures. 

IN THE SENATE OF THE UNITED STATES 

MARCH 10 (legislative day, FEBRUARY 16), 1981 

Mr. THURMOND (for himself and Mr. OHILES) introduced the following bill; which 
was read twice and referred to the Oommittee on the Judiciary 

A BILL 
To amend title 28 of the United States Oode to modify habeas 

corpus procedures. 

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled, 

3 That this Act may be cited as the "Habeas Oorpus Proce-

4 dures Amendments Act of 1981". 

5 SECTION 1. Section 636(b)(1)(B) of title 28, United 

6 States Oode, is amended to read as follows: 

7 

8 

9 

10 

"(B) a judge may also designate a magistrate to 

conduct hearings, including evidentiary hearings, 

except evidentiary hearings in caseR brought pursuant 

to section 2254 of this title, and to submit to a judge 

Q 

1 

2 

3 

4 

5 

5 

2 

of the court proposed findings of fact and recommenda­

tions for the disposition, by a judge of the court, of any 

motion excepted in subparagraph (A), of applications 

for post-trial relief made by individuals convicted of 

criminal offenses in a United States district court.". 

6 SEC. 2. Section 2244 of title 28, United States Oode, is 

7 amended by adding at the end thereof the following new sub-

8 sections: 

9 I/(d) In a habeas corpus proceeding brought in behalf of 

10 a person in custody pursuant to the jUdgment of a State 

11 court, if the Federal question presented was not properly pre-

12 sented under State law in the State court proceedings both at 

13 trial and on direct appeal, or properly presented in a collat-

14 eral proceeding and disposed of exclusively on the merits, the 

15 claim may not be considered or determined by a judge or 

16 court of the United States, unless the petitioner establishes 

17 that the alleged violation of the Federal right was prejudicial 

18 to the petitioner as to his guilt or punishment .and that-

19 "(1) the Federal right asserted did not exist at the 

20 

21 

22 

23 

24 

25 

time of the trial and that right has been determined to 

be retroactive in its application; 

"(2) the State court procedures precluded the pe­

titioner from asserting the right sought to be litigated; 

"(3) the prosecutorial authorities or a judicial offi­

cer suppressed evidence from the petitioner or his at-
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2 

3 

4 

5 

6 

7 

6 

3 

torney which prevented the claim from being raised 

and disposed of; or 

"(4) material and controlling facts upon which the 

claim is predicated were not known to petitioner or his 

attorney and could not have been ascertained by the 

exercise of reasonable diligence. 

"(e) No petition filed in behalf of a person in custody 

8 pursuant to the judgment of a State court shall be considered 

9 or determined by a judge or court of the United States if it is 

10 not filed within three years from the date the State court 

11 judgment and sentence became final under State law, unless 

12 the Federal right asserted did not exist at the time of the 

13 State court trial and that right has been determined to be 

14 retroactive, in which case the petition may be entertained 

15 within three years from the date said right was determined. to 

16 exist." . 

17 SEC. 3. Section 2254(d) of title 28, United States Code, 

18 is amended to read as follows: 

19 "(d) In any proceeding instituted in a Federal court by 

20 an application for a writ of habeas corpus by a person in 

21 custody pursuant to the judgment of a State court, a determi-

22 nation after a hearing pl1 the merits of a factual issue, made 

23 by a State court of competent jurisdiction in a proceeding to 

24 which the applicant for the writ and the State or an officer or 

25 agent thereof were parties, evidenced by a written finding, 

o 

o 

n 

.\, 

7 

4 

1 written opinion, or other reliable and adequate written indi-

2 cia, shall not be redcter'mined or relitigated by a judge or 

3 court of the United States, unless the applicant shall estab-

4 lish or it shall otherwise appear, or the respondent shall 

5 admit-

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

"(1) that the merits of the fautual dispute were 

not resolved in the State court hep,ring; 

"(0,) thu,t the factfinding procedure employed by 

the State eourt was not adequate to afford a full and 

fair hearing; 

"(3) that the material facts could not be developed 

at the State court hearing; 

"(4) that the State court lacked jurisdiction of the 

subject matter or over the person of the applicant in 

. the State court proceeding; or 

"(5) that the applicant was an indigent and the 

Stn,te court, in deprivation of his constitutional right, 

fail(3d to appoint counsel to represent him in the State 

oomt proceeding; 

"(6) or unless that part of the record of the State 

court proceeding in which the determination of such 

factual issue was made, pertinent to a determination of 

the sufficiency of the evidence to support such factual 

determination, is produced as provided for hereinafter, 

and the Federal court on a consideration of such part 

,.1 
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2 

8 

5 

of the record as a whole concludes that there is no evi-

dence to support such finding. 

3 No evidentiary hearing may be conducted in the Federal 

4 court when the State court records demonstrate the factual 

5 issue was litigated and determined, unless the existence of 

6 one or more of the circumstances respectively set forth in 

7 paragraphs numbered (1) to (6), inclusive, is shown by the 

8 applicant.". 

-~---------
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Senator HEFLIN. We are honored to have with us the Honorable 
Lawton Chiles, the U.S. Senator from the State of Florida. If you 
will, we would be delighted at this time, Senator Chiles, for you to 
come forward. You might want to bring some of your Floridians 
with you, if you would like to. 

STATEMENT OF HON. LAWTON CHILES, A U.S. SENATOR FROM 
THE STATE OF FLORIDA 

Senator CHILES. Thank you very much, Mr. Chairman. I would 
like to have Attorney General Jim Smith come up with me. 

I might say at the outset that Attorney General Smith is the one 
who brought this problem to my attention and I think that he has 
tried to bring it to the attention of many, many other people. He 
said that it was absolutely necessary that we try to do someth?ng 
about habeas corpus as it is now being used and the time which its 
frivolous use is taking of the whole court system. I certainly want 
to compliment him for that concern, and for his effort, both from 
the legal and the seholarly end, in trying to put together a propos­
al. I also want to thank him for his time and effort in trying to 
bring this problem to the attention of us in the Congress to many 
other people in order to build a constituency for trying to address 
this law. 

I am delighted to be here today to testify on behalf of S. 653, a 
bill to reform the Federal habeas corpus statute, and I am especial­
ly pleased that you are chairing these hearings. Your past service 
as the chief justice of the Alabama Supreme Court certainly pro­
vides you with an invaluable firsthand insight into the problems in 
this area. 

I think we all recognize that making changes in the habeas 
corpus statutes is not an easy thing to do. It is certainly something 
that must be considered very carefully. But over the last few years 
a number of respected judges and legal scholars have called for a 
reexamination of our present system. Both Justice Black and Judge 
Henry Friendly raised various questions about the easy availability 
of habeas corpus for State prisoners. 

Attorney General Jim Smith has compiled a study of the use of 
habeas corpus remedy over a period of several years, and that 
study pointed to numerous instances of abuse in today's system. It 
was the jumping-off place for his efforts to reform the current law. 

Earlier this year, Chief Justice Burger, in his speech to the 
American Bar Association, stressed the need to recognize, at some 
point, finality of judgment in our criminal justice system. The bill 
that Senator Thurmond and I introduced was designated to address 
some of the problems in the current system. The purpose of the bill 
is to give greater respect to orderly State court procedures, to 
assure that habeas corpus cases are considered in a timely manner, 
and to instill the notion of finality of judgment in our State crimi­
nal justice systems. 

First I would like to review the state of affairs today, and then 
turn to a discussion of S. 653. 

The past 25 years have brought about an explosion of the use of 
habeas corpus writ by State prisoners to attack their State court 
convictions. The writ itself was first made available to State prison-
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ers in a statute enacted by Congress in 1867. In 1953, in the Brown 
v. Allen case, the Supreme Court interpreted the 1867 statute in 
such a way as to give Federal district courts broad authority to re­
determine the merits of State court convictions. 

At that time Justice Jackson expressed deep concern over the­
and I quote: "Floods of stale, frivolous, and repetitious petitions 
which will swamp the dockets of the lower courts and swell our 
own." Mr. Justice Jackson's observations have proven all too accu­
rate, as prisoners have taken advantage of the easy availability of 
the access to Federal courts. 

In 1953 that flood consisted of 551 petitions; last year there were 
7,031 such petitions filed by State prisoners in Federal courts, rep­
resenting a thirteenfold increase in the number of petitions filed 
since 1953. In fact, the total number of State prisoner petitions, 
which includes other forms of challenge to the conviction, now ac­
counts for over 11 percent of the total number of all civil eases 
filed in the Federal courts today. 

I believe that the current state of affairs is harmful to the effec­
tive functioning of our courts and to our criminal justice system. 
First of all, the easy availability of such review is at odds with one 
of the most fundamental principles of our judicial system, the 
notion of finality. The habeas cases relitigate the same facts and 
issues that were decided in the State courts, either at trial or on 
direct appeal. 

We all recognize that finality in criminal cases will not carry the 
same weight that it does in civil cases but it does not follow that 
finality has no place at all in our criminal justice system. Yet the 
current system operates in such a way as to suggest that a prison­
er, duly convicted in full and fair State proceedings, can challenge 
that conviction time and time again for years or even decades after 
his State court conviction became final. 

Factual issues can end up being redetermined long after the 
crime was committed and the initial trial was held. In the mean­
time the evidence may have disappeared or key witnesses may no 
longer remember crucial details. The State is prejudiced by these 
long delays, and more importantly, the delays hurt the reliability 
of the factfinding process. Needless to say, as you well know, exten­
sive Federal court review of State court convictions can create un­
necessary friction between the State court systems and the Federal 
courts. 

This lack of finality hampers the courts and the criminal justice 
system in other ways as well. An effective criminal justice system 
must let would-be criminals know that they will be punished for 
committing crimes. This deterrence is not effective if prisoners 
have easy access to the Federal courts to file attacks on their con­
victions. 

As a result, the word gets out to would-be criminals that even if 
you are caught and sent to prison, you may not have to serve out 
that sentence. The message gets to the public as well, and the 
result is an erosion of public confidence in the ability of the crimi­
nal justice system or the courts to deal with crime. 

Furthermore, the sheer volume of petitions filed is a strain on 
the resources of our courts. When our prosecutors and our defense 
attorneys and judges devote their time and their efforts to review-
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ing and processing these petitions, we end up diluting the resources 
of the courts. We add to the delay in bringing original criminal and 
civil cases to trial. 

Ironically, the flood of petitions may actually hurt those who 
have valid habeas claims. According to a 1979 Justice Department 
study of this problem, a large number of the claims filed are frivo­
lous and repetitous, since many petitions can be filed without cost 
to the prisoner. The result is that worthy petitions do not get the 
consideration that they deserve. As Justice Jackson observed, "It 
must hurt the occasional meritorious petition to be buried in a 
flood of worthless ones." 

The bill contains four provisions, proposals for reform. The first 
section would redefine the role of the United States magistrates in 
conducting evidentiary hearings in habeas cases brought by State 
prisoners. It would specify that magistrates could not conduct such 
hearings without the consent of the parties to the proceeding. 

Today we allow magistrates to make recommended findings of 
fact which can, in effect, overrule the decisions rendered by State 
trial judges and approved by State supreme courts. It seems to me 
that as a sound policy of federalism and of respect for our own 
State court system, we should require that such findings be based 
only on hearings conducted by Federal district court judges, ap­
pointed and confirmed pursuant to article 3 of the Constitution. 

I know that some will be concerned that this provision would 
have the effect of burdening the dockets of our Federal district 
courts. In practice, however, the burden which exists today is the 
number of petitions filed, not the number of hearings held. The 
latest available statistics show that nationwide U.S. magistrates 
conduct about 200 hearings in State habeas cases a year. 

I am reluctant to increase the case load of the Federal courts in 
any way; however, this relatively small number of hearings, when 
balanced against the importance of having such important factual 
determinations conducted by article 3 judges, makes this modifica­
tion necessary. Federal magistrates would continue to screen 
habeas applications and review the State court record and other 
documents. 

Section 2 seeks to set out in statutory form a definition of the 
IIcause and prejudice" standard laid down by the Supreme Court in 
the Wainwright v. Sykes case. Both the Wainwright decision and 
this proposal stand for the notion that deference ought to be paid 
to orderly State court procedures. Wainwright specified that a 
person who has not properly raised claims in the State court trial 
then should not be able to turn around and raise those claims for 
the first timG in a habeas proceeding unless he shows a valid cause 
for his failure to follow the State procedures. Section 2 basically 
codifies the Wainwright rule. 

The second part of section 2 would create a statute of limitations 
to assure that habeas claims are filed and considered while the evi­
dence is still fresh. This provision, I believe, is essential if we are 
going to have any finality in our criminal justice system. Too often 
claims are filed years and. years after the State proceedings have 
become final. Oftentimes crucial evidence is no longer available or 
key witnesses are unable to recollect important facts. The result is 
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that the State is prejudiced in its ability to respond to the claims 
raised, solely because of the long delay in filing of the petition. 

The statute of limitations would not begin to run until after the 
State court conviction becomes final. At that point the prisoner has 
3 years in which to file a habeas petition in the Federal courts. 
That certainly gives ample time to file and assure that claims are 
heard while the record is still relatively fresh. 

Section 3 of the bill contains the fourth proposal, which is de­
signed to insure that findings of fact fairly and properly made in 
the State court hearing are not needlessly redetermined in a 
habeas proceeding. It complements the other provisions of this leg­
islation and underscores the need to give deference to orderly State 
procedures. 

Current law creates a presumption 'that the State court's factual 
findings are correct. That presumption falls if the habeas petitioner 
is unable to establish that one of the eight specified defects existed 
in the State proceedings but a failure to establish one of these de­
fects is not a bar to holding another factual hearing; it simply gives 
the petitioner the burden of proof in the hearing. The result is that 
such hearings can be and in fact are held almost at the discretion 
of the court, regardless of the sufficiency or fairness of the State 
proceedings. I am not of a mind that this is the way our courts 
should operate. 

Therefore, section 3 changes current law in two ways: First, it 
tightens up the conditions which trigger a new hearing, to assure 
that needless factual redeterminations are eliminated; and, second, 
it specifies that a person must satisfy one of these preconditions in 
order to get a factual hearing. It takes away the discretion to hold 
hearings if a person is unable to meet even one of the eight precon­
ditions. 

Mr. Chairman, these proposals may not be the only way to ad­
dress the current situation, and we would certainly be happy to 
work with you and other experts in this area to redefine them. I do 
think, however, that we need to look for ways to improve today's 
system. We need more finality in our criminal justice system; we 
need to avoid pointless relitigation of stale cases; and we need 
greater respect for our State court systems. That is essential to 
maintaining public confidence in our system of justice. 

I am not sure that we have that today. In the words of one Su­
preme Court justice, all too often the State trial is more like a 
tryout on the road, and you do not get to Broadway until you start 
filing appeals in the Federal court. All too often we read about 
someone who is being released as a result of an appeal he filed 
years or even decades after his original trial. All too often those 
appeals are purely technical. They do not go to what should be the 
two fundamental issues in any case: First, was the person filing the 
appeal innocent; and, second, did that person get a fair trial? 

I believe that our State courts are capable of giving fair trials. I 
believe that if a person does not get a fair trial in the State courts 
he should be entitled to one in the Federal courts. But I also be­
lieve that our criminal justice system cannot serve society if we 
allow any case to be reopened at any time and on practically any 
grounds. These beliefs can be balanced in today's system. However, 
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I d? not believe t~at they are n0W balanced. S. 653 is an tt t t 
strIke.a more equItable balance. a emp 0 

. Agamd; wa~~ to thank you very much for conducting these hear-

~~~!r~~o thIs le:isi:ti~n~~~a~~e y~~~iciary Committee is doing in 
Senator HEFLIN. Thank you, Senator Chiles. 
[The prepared statement of Senator Chiles follows:] 
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d s designed Thurmond and I introduce wa 
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to address some of the problems in the current sys em. 
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of the bill is to give greater respect 
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to assure that habeas procedures; 

, t'll the notion 
manne r,' and to lns 1 a timely 

of finality of judgement 

sta te criminal justice systems. 
into our 

, the state of affairs today, 
First, I would like Lo revlew 

and then turn to a discussion of S. 653. 
have brought about an explosion in 

The pant twenty five years 
't by the state prisoners to 

the use of the habeas corpus wrl 
. The writ itself was first 

attack their state court convictions. 
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District Courts broad authority to redetermine the merits of 

state court convictions. At that time, Justice Jackson expressed 

deep concern over the "floods of stale, frivolous and repetitious 

petitions which will swamp the dockets of the lower courts and 

swell our Olin: Mr. Justice Jackson's observations have proven 

all too accurate, as prisoners have taken rldvantage of the easy 

availability of access to the Federal courts. In 1953, the 

flood consisted of 541 petitions. Last year, there were 7,031 

such petitions filed by state prisoners in the Federal courts. 

That represents a thirteen fold increase in the number of petitions 

filed since 1953. In fact, the total number of state prisoner 

peti tions -- which includes other forms of chall-enges to the 

conviction -- now accounts for over eleven percent of the total 

number of all civil cases filed in the Federal courts today. 

I believe that the current state of iffairs is harmful to the 

effective fUnctioning of our courts, and to our criminal justice 

system. First of all, the easy availability of such review is at 

odds with one of the most fundamental principles of our judicial 

system: the notion of finality. Habeas cases relitigate the 

facts and issues that were decided in the state courts, either at 

Lrial or on direct appeal. We all recognize that finality in 

criminal cases will not carry the same weight it does in civil 

cases. But it does not follow that finality has no place at all 

in our criminal justice system. Yet the current system operates 

in such a way as to suggest that a prisoner, duly convicted in a 

full and fair state proceeding, can challenge that conviction 

time and time agnin, for years or even decades after his state 

court conviction became "final". Factual issues can end up 

being re-determined long after the crime was committed and the 

initial trial was held. In the meantime, evidence may have 

disappeared or key witnesses may no longer remember crucial 

details. The state is prejudiced by these long delays, and more 

importantly, the delays hurt the reliability of the fact finding 

process. Needless to say, as you well know, extensive Federal 

court review of state court convictions can create unnecessary 

friction between the state court system and the Federal courts. 

This lack of finality hampers the courts and the criminal 
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justice system in other ways as well. An effective criminal 

justice system must let would-be criminals know that they will 

be punished for committing crimes. This deterrence is not 

effective if prisoners have easy access to the Federal courts to 

, t' As a result, the word gets file attacks on their conV1C lons. 

out to would-be criminals that, even of you're caught and get 

. you may not have to serve out your sentence. sent to prlson, 

That message gets out to the public as well, and the result is 

. 'th ability of the criminal an erosion of public confldence ln e 

justice system and the courts to deal with crime. Furthermore, 

, fl'led is a strain on the resources the sheer volume of petitlons 

of our courts. When our prosecutors, defense attorneys and 

judges devote their time and efforts to reviewing and processing 

end up diluting the resources of the courts. these petitions, we 

We add to the delay in bringing original criminal and civil cases 

to trial. Ironically, the flood of petitions may actually hurt 

1 , According to a 1979 Justice those who have valid habeas calms. 

f thl'S problem, a large number of the claims Department study 0 

filed are frivolous and repetitious, since many petitions can 

be filed without cost to the prisoner. This finding may prevent 

the worthy petitions from getting the consideration they deserve. 

As Justice Jackson observed, "(i)t must hurt the occasional 

, d' fl d of worthless ones." meritorious petition to be burle ln a 00 

The bill contains four proposals for reform. 

The first section would redefine the role of united States 

. conductl'ng evidentiary hearings in habeas cases magistrates ln 

brought by state prisoners. It would specify that magistrates 

could not conduct such hearings without the consent of the parties 

to the proceeding. Today, we allow ma',;llstrates to make recommended 

findings of fact which can, in effect .• 'ferrule the decisions 

rendered by state trial judges and approved by state supreme courts. 

It seems to me that, as a sound policy Qf federalism and or respect 

for our own state court systems, we should require that such findings 

be based only on hearings conducted by Federal district court judges, 

appointed and confirmed pursuant to Article Three of the Constitution. 

I know that some will be concerned that this provision will have 

the effect of burdening the dockets of our Federal District Courts. 
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In practice however, the burden which exists today is the number 

of petitions filed, not the number of hearings held. The latest 

available statistics show that, nationwide, U.S. magistrates 

conduct about 200 hearings in state habeas cases a year. I am 

reluctant to increase the caseload of the Federal courts in any 

way. However, this relatively small number of hearings, when 

balanced against the importance of having such important factual 

determinations conducted by Article 3 judges, makes this modification 

necessary. Federal magistrates would continue to screen habeas 

applications, and review the state court record and other documents. 

Section 2 seeks to set out, in statutory form, a definition of 

the "cause and prejudice" standard laid down by the Supreme Court 

in the Wai~~£ight v. Sykes case. What both the Wainwright decision 

and this proposal stand for is the notion that deference ought to 

be paid to orderly state cour t procedures. Nainwright specified 

that a person who has not raised claims in the state court trial 

due to his failure to comply with state procedural rules cannot 

then turn around and raise those claims for the first time in a 

habeas proceeding unless he shows a valid "cause· for his 

failure to follow the state procedures. Section 2 basically 

codifies the Wainwright rule. 

The second part of Section 2 would create a statute of limitations, 

to assure that habeas claims arp filed and considered while the 

evidence is still fresh. This provision, I believe, is essential 

if we are to have any finality in our criminal justice system. 

Too often, claims are filed years and years after the state 

proceedings have become final. Oftentimes, crucial evidence is 

no longer available, or key witnesses are unable to recollect 

important facts. The result is that the state is prejudiced in its 

ability to respond to the claims raised solely because of the long 

delay in the filing of the petition. 

The statute of limitations would not begin to run until after 

the state court conviction becomes final. At that point, the 

prisoner has 3 years to file a habeas petition in the Federal 

courts. This would give a person ample time to file, and assure 

that claims are heard while the record is still relatively fresh. 

Section 3 of the bill contains the fourth proposal, which is 
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designed to insure that findings of fact, fairly and properly 

made in a state court hearing, are not needlessly redetermined 

, It complements the other provisions of in a habeas proCeedlng. 
the need to give deference to this legislation and underscores 

orderly state procedures. 
, that the state court's factual Current law creates a presumptlon 

findings are correct, that presumption falls if the habeas 

l's able to establish that one of eight specified defects petitioner 

existed in the state proceedings. But a failure to establish one 

not a bar to holding another factual hearing. of these defects is 

h petl'tl'oner the burden of proof in the hearing. It simply gives t e 

The result is that such hearings can be, and in fact are, held 

almost at the discretion of the court, regardless of the sufficiency 

d ' I am not of a mind that this or fairness of the state procee lng. 

is the way our courts should operate. 

So Section 3 changes current law in two ways. First, it tightens 

, a new hearing, to assure that needless up the conditions which trlgger 

factual re-determinations are elminated. Second, it specifies 

that a person must satisfy one of these preconditions in order to 

get a Federal hearing. It takes away the diRcretion to hold 

, l'f a person is unable to meet the preconditions. hearlngs even 

Mr. Chai~man, these proposals may not be the only way to 

address the current situation. I would certainly be happy to 

work with you and with other experts in this area to refine them. 

I do think, however, that we need to look for ways to improve 

today's system. We need more finality in our criminal justice 

system, we need to avoid pointless re-litigation of stale cases, 

and we need greater respect for our state court systemR. That 

is essential to maintaining public confidence in our system of 

justice. 

I'm not sure that we have that today. In the woeds of one 

Supreme Court justice, all too often, the state trial is more like 

a tryout on the road, and you don't get to Broadway until you 

start filing appeals in the Federal courts. All too often, we 

read about someone who is being released as a result of an appeal 

filed years or even decades after his original trial. All too 

often, those appeals are purely technical. They do not go to 
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what should be the two fundamental issues in these cases: first, 

was the person filing the appeal innocent. and second, did that 

person get a fair trial. I believe that our state courts are 

capable of giving fair trials. 

I believe that, if a person does not get a fair trial in the 

state courts, he should be entitled to one in the Federal courts. 

But I also believe that our criminal justice system cannot serve 

society if we allow any case to be reopened at any time, and on 

practically any grounds. These beliefs can be balanced. In today's 

system, however, I do not believe that they are balanced. S. 653 

is an attempt to strike a more equitable balance. 

Thank you. 

Senator HEFLIN. Attorney General Smith, we have one problem. 
If you do not mind, if we could delay just for a few minutes, the 
Honorable Jonathan Rose, the Deputy Attorney General, is here 
and has to be back at the Department of Justice by a certain time. 
If we could just interrupt and let him come forward, this would be 
a good time to do it. 

lVIr. SMITH. Certainly. 
Senator HEFLIN. Mr. Rose, if you would come forward we would 

be delighted to hear from you. We understand your problem. We 
try to cooperate with the executive branch of the Government, and 
sometimes we would like to have a little reciprocity. [Laughter.] 

Mr. ROSE. Mr. Chairman, I will certainly do my best. 
S~nator HEFLIN. Go ahead. 

STATEMENT OF JONATHAN C. ROSE, ASSISrrANT ATTORNEY 
GENERAL, OFFICE OF LEGAL POLICY, DEPARTMENT OF JUSTICE 

Mr. ROSE. I appreciate your courtesy in allowing me to testify, as 
well as that of the attorney general of the E:tate of Florida. I apolo­
gize for having another commitment. 

I am very pleased to be here this morning to participate in hear­
ings on S. 653, a bill relating to Federal habeas corpus. In recent 
months the Department of Justice has been conducting a review of 
the entire subject of Federal collateral remedies. The Attorney 
General's task force on violent crime recently suggested changes 
similar to those proposed in S. 653. While the Department has not 
yet arrived at a final set of recommendations to make to the Con­
gress on this subject, the areas which we have tentatively identi­
fied as standing in need of reform are in most instances the same 
as those addressed by the bill you are considering today. 

I would like to commend this subcommittee, the sponsors of S. 
653, and the members of the Attorney General's violent crime task 
force, as well as Attorney General Smith, for reopening the discus­
sion of the subject of Federal habeas corpus and for underscoring 
the need for reform in its operation. The remainder of my testimo-
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ny will be organized as comments on the particular proposals con­
tained in the bill, S. 653. 

Section 1 of S. 653, as Senator Chiles has just testified, would bal' 
the use of magistrates to conduct evidentiary hearings in habeas 
corpus proceedings. At present the law permits magistrates to con­
duct evidentiary hearings in habeas corpus cases but does not allow 
magistrates to make findings of fact or effect actual dispositions of 
cases. Rather, magistrates submit their proposed findings of fact 
and recommendations to a Federal district court judge. 

If the State or a habeas corpus petitioner files written objections 
to those proposed findings of facts or recommendations, the district 
court judge must make a de novo determination of the contested 
matters. As a practical matter we do not, in view of the current 
procedllre, find the use of magistrates to conduct evidentiary hear­
ings in habeas cases to be a significant problem in this area, since 
the magistrate's function is limited and any contested matter must 
be determined de novo by a district court judge. 

Our concern with section 1 of S. 653 is that the proposed changes 
would require district court judges personally to conduct eviden­
tiary hearings in any habeas cases in which such a hearing is 
needed. We believe that such a requirement could add to the work 
load of the already overburdened Federal courts without bringing 
about a benefit commensurate with the additional burdens that 
would be imposed. 

Section 2 of S. 658 would effect two changes, as Senator Chiles 
has also testified, with regard to the current law. The first is a new 
subsection (d) for 28 U .S.C., section 2244, which would govern situa­
tions in which a petitioner raised a claim in a habeas application 
which had not been properly presented in State proceedings. The 
new subsection would bar cognition of such claims by a Federal 
habeas corpus court unless the alleged violation resulted in preju­
dice to the petitioner and the failure to present the claim properly 
in State proceedings was caused by one of four specified factors. 

The proposed new subsection for 28 U.S.C., section 2244, is simi­
lar to the approach taken in Wainwright v. Sykes. In Wainwright 
the Supreme Court held that certain issues could not be raised by a 
habeas corpus petition which had not been presented to the State 
court unless the petitioner Gould demonstrate actual prejudice re­
sulting from the violation and cause for failure to raise the viola-
tion properly in State proceedings. 

Section 2 of S. 653 codifies the prejudice requirement and in 
effect delineates four circumstances in which a district court could 
find adequate cause for failure to raise a claim in State court. We 
agree that-a codified delineation of such circumstances is highly de­
sirable. Legislative treatment of this subject would resolve the un­
certainties that have appeared in the application and interpreta­
tion of the cause standard by lower Federal courts. 

As a general matter we support the certainty which the new sub­
section would introduce into the law. We have some reservations~ 
however, concerning the completeness of the four criteria for judg­
ing cause which are listed in section 2 of S. 653. 

While the grounds stated might all be regarded as adequate 
grounds for failing to raise a claim, there are also other reasons 
which seem equally valid that are omitted. Hence, while we agree 
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tha~ S: 65~'s basic proposal of codifying the concepts of cause and 
preJudICe IS appropriate and desirable, we would suggest that a 
som~dwhatd longe~ or more f1~xible list of defining criteria might be 
COpSI ere by thIS subcommIttee. 

rhe second change effected by section 2 of S. 653 would be t 
create a 3-year statute of limitations which would apply exr>e ~ 
w~en th n~w, retroactively applicable Federal right is recogniz~d 
a er f . e ;:;tate ~ourt trial. The limitation period would normally 

b
run .rom

f
. thl e tdlme when a defendant's conviction and sent~nce 

ecame Ina .. un er State law "-' 
f, rrhe;e is currently no limit ~n the time in which an application 
or a e era1 habeas c,orpus wrIt may be made, and applications for 
Fed~ral habea~ s?metImes occur many years after the normal con­
?lU~IOn. of a. crImlnfll case. When this happens, the difficulty of ad­
J'ddIThtmg the P!1rtIcular claims raised in the petition is compound-
e. e effect ~f the passage of time on witnesses and evidence ma 
~h1so ma~e retrIal of the. petitioner difficult or indeed impossible i~ 

e eveu ... that a wrIt of habeas corpus is granted 
The current rule governing delay, rule 9(a) of'the habeas cor us 

procedural r~les, u.ses a l~ches approach that does not assure that 
~deq?ate. weIg~t WIll be gIven consistently to the interests su ort­
Ufg fma!,~y o~ Judgmen~s. :rhis rule siml'ly authorizes the disJ',1ssal 
o ~ petItIOn If the preJudICe to a State s ability to respond to that 
ihtIt:-tl ha~ resulted from delay, unless the petitioner shows that 

e e ay IS based on grounds of which he could not have had 
knowledge by ~he. e;xercise of reasonable diligence before the dr­
cumst.ances preJudIcIal to the State occurred. 
b~hIle rule 9(a) allows consideration of prejudice to the State's 

a Ilty to respond to th~ petition resulting from delay it does not 
dllloW the court to consIder the prejudicial effect the' petitioner's 

e ay lay have .had on ~he possibility of retrial-as a result, for 
~xamp e, of ~he IntervenIng death of a key witness or the loss of 

tI~tPortant eVIdence on matters unrelated to those raised in the pe 
1 IOn. -

t' Th2 Df~ar~m53ent suppo~ts the limitation period proposed in sec-
IOn .0 .: • b~cause It would take the potential profit out of 
?el~~ In fll~ng. It IS needed, moreover, to give finality to a State's 
JudICIal actIOn, to conserve judicial resources and to avoid what 
can be endless and repetitive litigation.' . 
1 We would, h?wever1 ~ake one comment concerning the current 
ang.uage of thIS prOVISIOn: section 2 of S. 653 makes only one ex­

cep.tIOn to the n.ormal running of the limitation period-cases in 
ilihISh a retroach~ely applicapie right is newly recognized following 
. e ht~te ?ou.rt trIal. Other CIrcumstances can be imagined though 
tn w ~ch Insls~ence on c?mpl,iance with the limitation ruie might 
.e unJust. ~hIle .s,!~h SItuatIOns must obviously be very rare in 

lIght of the;r POSSI~IlIty we would suggest that rather than singiing 
oll;t a partICular cIrcum~tance for sI?ec~fic mention, the Congress 
mI&"~t add language to allow a court In Its discretion to entertain a 
petItIOn after the normal Iimitation period has expired when to do 
so wOll;ld be necessary to avoid injustice. ' 

Sech?n 3. of S. 653 would amend 28 U.S.C. 2254(d) to preclude re­
thterhmatIOn by a FederE!-l habeas corpus court of a factual issue 

at as already been deCIded after a full and fair hearing in the 

" .1 



22 

State court. The clauses in the proposal setting out the conditions 
under which a factual issue cannot be reexamined are based, with 
some variation and restriction, on the criteria of the current sec­
tion 2254(d) which create a rebuttable presumption of the correct­
ness of State court factual findings. 

We are in full agreement with the sense of section 3 that reform 
is necessary in the rules governing redetermination of matters pre­
viously adjudicated in State proceedings. We believe, however, that 
efforts at reform should not focus upon narrowing a Federal court's 
review of factual issues but should instead focus upon freeing Fed­
eral courts of the need to readjudicate all issues of law raised in 
State proceedings. 

By and large, the present scheme for Federal court review of 
State court factual determination appears to work well. Federal 
courts currently have discretion whether or n?t to a~cept Sta~e 
court findings of fact made after a full and falr hearmg, and In 
practice they have usually deferred to State courts' factual deter-
minations. . 

Information presently available suggests that Federal habeas 
corpus courts hold their own evidentiary hearings in at most a few 
percent of the cases in which they are called upon to review State 
court judgments. Accordingly, we do not believe that reform of this 
aspect of the law is needed at the present time. 

The Department believes, howev~r, that the. reform contempl~ted 
by section 3 should address Federal co~rt reVIew of legal quest~ons 
rather than only Federal court reVIew of factual conclusIons 
reached in State court proceedings. The bill as currently drafted 
would not alter the rules that presently require automatic redeter­
mination by the Federal habeas corpus court of purely legal ques­
tions and mixed questions of law and fact, even where such ques­
tions have been fully and fairly explored and decided in State pro-
ceedings. 

We believe that this requirement reflects unwarranted adverse 
assumptions concerning the competence and integrity of State 
courts and is unnecessary for the vindication of Federal rights. The 
Supreme Court recently testified to the ability and willingness of 
State tribunals to protect Federal constitutional rights by requiring 
Federal courts to accord State court judgments collateral estoppel 
effect in civil rights suits. 

We would not, of course, propose that Federal courts be fore-
closed from independent determination on those rare occasions in 
which State courts defy or disregard Federal law. However, the 
cause of justice is not advanced by a procrustean insistence upon 
repeated judicial examination of close or unsettled questions of a 
legal or mixed legal-factual character that frequently yield diver­
gent decisions even among Federal courts. 

As Judge Friendly of the second circuit court of appeals has 
stated: 

My observation of the work of the excellent State courts of New York, Connecti­
cut and Vermont does not suggest that Federal determination of . . . disputed fac­
tua'l issues and the application of recognized legal standards to ascertained facts. . . 
is notably better. In the vast majority of cases we agree with the State courts after a 
large expenditure of judges' and lawyers' time. In the few where we disagree, I feel 
no assurance that the Federal determination is superior. When I am confident that 
the issue has received real attention and that the State trial and appellate judges 

--~----------------------------~--------------
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h~ve been in .acc?rd among themselves, I see no sufficient reason to elevate my 
VIews over theIrs m a close case. 

To. ?orre?t. this situation, we would suggest consideration of a 
proYIsIOn gIVI?g Federal habeas corpus courts a consistent authori­
za~IOD: to dec.hne to entertain claims that have been fully and fairly 
a~JudlCated m State proceedings. Such a provision for deference to 
faIr State processes, extending to the decision of questions of law 
~nd the applica~io~ of law to the facts as well as to purely factual 
Issues, would ~hmInat~ the need for redundant litigation of claims 
bey:ond the pomt r~qU1red by considerations of justice or the vindi­
catIon of Federal rIghts. It would afford a more appropriate weight 
to th~ interest ir: ,finality in criminal adjudication and a more ap­
prop~Iate recogll:ItIO? of the ,status of the State courts as equal part­
ners Ill: the ~pphcatIOn and mterpretation of Federal law. 

JustIce 0 Connor, a former State trial and appellate judge has 
staunchly .def~nded t~e abi~ity and readiness of State courts t~ pro­
~ect constItutIOnal rIghts m supporting deference to State court 
Judgments: 
, ~f our Nation's bifurcated judicial system is to be retained, as I am sure it will be, 
~t IS clear that we ~hould strive to mak~ both the Federal and State systems strong, 
mdependent, and ".Iab~e. State c01:lrts WIll un~oubtedly continue in the future to liti­
gate Federal constItutIOnal questIOns. State Judges in assuming office take an oath 
to support t,he Federal. as well as the ~t~t~ constitution. State judges do in fact rise 
to th~ occa~IOn !"hen gIVen the responsIbIlIty and opportunity to do so. It is a step in 
the rIght dIrectIO~ to. defer to t~e State courts and give finality to their judgments 
o~ Fe~eral constItutIOnal questIOns where a full and fair adjudication has been 
gIven m the State court. 

In closi?g, I would again like to express my appreciation to the 
subc.ommItte~ ~nd the sponsors of this bill for focusing public at­
~entIOn on thI.S Important subject. We endorse many of the concepts 
Incorpor~ted I~ S. 653 and agree that the bill identifies a nu.mber 
of areas I? whIch refonn is desirable. We expect to forward to the 
su?comr~lltt~e! after some further study, a formal letter of trans­
mIttal fmahzmg (;>U! recommeJ?-dations for Federal habeas corpus 
reform and explaInIng the ratIOnale and intended interpretations 
of the amendments we will be advancing. 

Thank you very much, Mr. Chairman. 
Senator HEFLIN. Thank you, Mr. Rose. 
I uJ?-derstand you are on a tight schedule, and we might want to 

s':1~mIt some .questions,in writing. It may well be that there are ad­
dItIonal hearmgs on thIS. I appreciate your testimony. 

Mr. ROSE. Thank you, Mr. Chairman. 
Senator HEFLIN. Mr. Vel de? 
Mr .. V~LDE. Chairman Thu!mond has indicated that this bill has 

top pr!orIty as far as.processmg by the Judiciary Committee. Could 
yo.u gIve us any ~stImate as to when the Department's proposal 
mIght be forthcomIng? 

l\,1r. ROSE. We have our executive branch clearance procedure 
whlCh I kn.ow, Mr .. Counsel, that you are well familiar with. How­
ever, we WIll certaInly try to meet whatever schedule this commit­
tee has wi~hin the next month or month and a half, if that would 
be approprIate. 

Mr. VELDE. Thirty days? . 
Mr. ROSE. We will certainly attempt to meet that schedule. 
Mr. V ELDE. Before the snow falls? 
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Mr. ROSE. I don't think we can guarantee that, as cold as it is 
this morning. [Laughter.] 

Mr. VELDJi,l. Thank you very much. 
Mr. ROSE. Yes, sir. 
Senator HEFLIN. Of course, we are all interested in the integrity 

of the judicial process and the finality, but I basically come out of 
your testimony believing that you would change the language, 
without much result. Am I correct in that the end result of what 
your testimony has been today is that it is going to be basically a 
change of language but pretty well the end result on the statute of 
limitations you leave to the judges' discretion? I do not really see 
where, from your testimony, you are really getting at the heart of 
this problem. If this is going to be the administration's position I do 
not believe you are going to do much other than make a language 
change. 

Mr. ROSE. Well, I do not think that is correct, Mr. Chairman. By 
giving a set of standards with regard to clear areas where courts 
have obvious ability to dismiss these frivolous petitions, and by 
giving discretion in the area of the statute of limitation, we cer­
tainly do not intend to have that be a loophole which forces a court 
to consider these petitions after the 3-year period has passed. We 
simply would give an escape valve so that in the very rare case 
where a claim might not have been timely raised, that the statute 
would not exist as an absolute bar. 

I think that the whole thrust of this proposal would give Federal 
courts much more assurance and ability to dispose rapidly of these 
claims than they have today. If you have any particular areas, 
though, where you think we should focus our further efforts, I 
would be glad to respond to them. 

Senator HEFLIN. We will be sending some written questions and 
you may respond to them. However, I think this is a serious prob­
lem. 

Mr. ROSE. So do we. 
Senator HEFLIN. Maybe the attorney general from Florida can 

point out that under this situation you have had prisoners who just 
constantly, continuously are filing these petitions. There have been 
instances where there have been at least hearings that have been 
held after a State court has gone through its trial and its appellate 
process. 

The object is to try to bring some finality but at the same time to 
protect constitutional rights. However, this is a serious problem 
that continues to confront us. Weare all interested in protection of 
constitutional rights but there does have to be, at some time, some 
finality in regard to these matters. 

However, I really get the feeling from your testimony that we 
are making a lot of language change but I do not know whether we 
are making any result changes. 

Mr. ROSE. Well, it is certainly not our objective just to make lan­
guage changes because, Mr. Chairman, we quite agree with you 
that, No.1, we are spawning generations of writ-writers in our 
prisons. The fact of the matter is that with regard to Federal 
courts and also U.S. Attorneys' offices, they are very much over­
burdened with regard to responding to what are-in the vast 
number of writs that are filed, petitions that are filed-frivolous 
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claims. It is not our intent simply to Support language changes but 
we want to make changes in substantive result. 

Sel1:at?r HEFLIN. Thank you, sir. We appreciate it. We will be 
submIttIng some more questions. 

Mr. ROSE. Thank you, sir. 
[The prepared statement of Mr. Rose follows:] 
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PREPARED STATEMENT OF JONATHAN C. ROSE 

Mr. Chairman, I am very pleased to have the 

opportunity to appear before the Subcommittee this morning 

to participate in hearings on S. 653, a bill relating to 

federal habeas corpus. 

In recent months, the Department of Justice has 

been conducting a review of the subject of federal 

collateral remedies. The Attorney General's Task Force on 

Violent Crime recently suggested changes similar to those 

proposed in S. 653. While the Department has not yet 

arrived at a final set of recommendations, the areas which 

we have tentatively identified as standing in need of reform 

are in most instances the same as those addressed by S. 653. 

I would like to commend this subcommittee, the sponsors of 

S. 653, and the members of the Attorney General's Violent 

Crime Task Force for re-opening discussion of the subject of 

federal habeas corpus, and for underscoring the need for 

reform in its operation. 

The remainder of my testimony wi+l be organized as 

comments on the particular proposals contained ir. S. 653. 

I. Section I: Barring the Use of Magistrates to 
Conduct Evidentiarv Hearings in Habeas Cases 

Section 1 of S. 653 would bar the use of magi­

strates to conduct evidentiary hearings in habeas corpus 

proceedings. 

At present, the law permits magistrates to conduct 

evidentiary hearings in habeas corpus cases, but does not 

allow nlagistrates to make findings of fact or effect actual 

- ___ ~_ J_~_ 
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dispositions of cases. Rather, magistrates submit their 

proposed findings of fact and recommendations to a federal 

district judge. If the state or a habea~ corpu~ petitioner 

files written objections to those proposed findings or 

recommendations, the district judge must make a de novo 

determination of the contested matters. 1/ 

As a practical matter, we do not, in view of the 

current procedure, find the use of magistrates to conduct 

evidentiary hearings in habeas cases to be a significant 

problem in this area, since the magistrate's function is 

limited and any contested matter must be determined de novo 

by a district court judge. Our concern with section 1 of 

S. 653 is that the proposed changes would require district 

court judges personally to conduct an evidentiary hearing 

in any habeas case in which a hearing is needed. We believe 

that such a requirement could add -to the workload of the 

already over-burdened federal courts without bringing about 

a benefit commensurate with the additional burdens that 

would be imposed. 

II. Section 2: Extending and Codifying 
the Rule of WaimV'right v. Sykes 

Section 2 of S. 653 would effect two changes in 

the current law. The first is a new subsection (d) for 28 

U.S.C. § 2244 which would govern situations in which a 

petitioner raises a claim in a habeas corpus application 

which has not been properly presented in state proceedings. 

11 In a recent decision construing this procedure, the 
Supreme Court held that the statute does not require 
that a judge personally conduct an evidentiary hearing 
if a magistrate has already done so. united States v. 
Raddatz, 447 U.S. 667 (1980). 
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The new sUbsection would bar cognition of such claims by a 

federal habeas corpus court unless the alleged violation 

resulted in prejudice to the petitioner, and the failure 

to present the claim properly in state proceedings was 

caused by one of four specified factors. 

The proposed new subsection for 28 U.S.C. § 2244 

is similar to the approach of Wainwright v. Sykes, 443 U.S. 

72 (1977). In Wainwright, the Supreme Court held that 

certain issues could not be raised by habeas corpus petition 

which had not been presented to the state court unless the 

petitioner can demonstrate "actual prejudice" resulting from 

the violation and "cause" for failure to raise it properly 

in state proceedings. Section 2 of S. 653 codifies the 

"prejudice" requirement and, in effect, delineates four. 

circumstance\s in \'lhich a district court could find adequate 

"cause" for failure to raise a claim in state court. We 

agree that a codified delineation of such circumstances is 

highly desirable. Legislative treatment of this subject 

would resolve the uncertainties that have appeared in the 

application cmd interpretation of the "cause" standard by 

the lower fedl'!~t"al courts. ?:-I 

As a general matter, we support the certainty 

which the new subsection would introduce into the law. We 

have reservations, hm'lever, concerning the completeness of 

the four criteri,~ for judging cause which are listed in 

section II of S. 653. While the grounds stated might all 

be regarded as adequate grounds for failing to raise a 

See generally Goodman & Sallett, Wainwright v. Sykes: 
The Lower Federal Courts Respond, 30 Hastings L.J. 1683, 
1707-24 (1979). 

.,: 
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claim, there are also other reasons which seem equally valid 

that are omitted. Hence, while we agree that S. 653's basic 

proposal of codifying the,concepts of "cause" and "preju-

dice" is both app%opriate and desirable, we would suggest 

that a somewhat longer or more flexible list of defining 

criteria be considered. 

III. Section 2: Imposing a Three Year 
Statute of Limitation 

The second change effected by section 2 of S. 653 

. would be to create a th ree-year statute of, limitation, which 

would apply except wh en a new, retroactively applicable 

federal right is recognized after the state court trial. 

The limitation period would normally run from the time when 

a defendant's . t' conv~c ~on and sentence became final under 

state law. 

There is currently no limit on the time within 

which an application f or federal habeas corpus may be made, 

and applications for f d e eral habeas sometimes occur many 

years after the normal conclusion of a criminal case. 11 

When this happens, the difficulty o~ - adjudicating the 

particular claims raised ' ~n the petition is compounded. The 

effect of the passage of t' ~me on witnesses and evidence may 

also make re-trial of th e petitioner difficult or impossible 

in the event that a writ of habeas corpus is granted. 

the 

11 

The current Rule governing delay 

habeas corpus procedural rules -- uses 

-- Rule 9(a) of 

a "laches" 

See Paul H. Robinson An Em i ' 
Habeas Corpus Revievl' o-F St' i r~cal Study of Federal 
of Justice 1979). ~ a e ourt Judgments 42 (Dept. 

HD-3H3 0 H2 3 
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approach that does not ensure that'adequate weight will 

consistently be given to the interests supporting finality. 

The Rule simply authorizes dismissal of a petition if pre­

judice to the state's ability to respond to the petition has 

resulted from delay, unless the petitioner shows that the 

delay is based on grounds of which he could not have had 

knowledge by the exercise of reasonable diligence before the 

circumstances prejudicial to the state occurred. ~/ While 

Rule 9(a) allows consideration of prejudice to the state's 

ability to respond to the petition resulting from delay, it 

does not allow the court to consider the prejudicial effect 

the petitioner's delay may have had on the possibility of 

re-trial -- as a result, for example, of the intervening 

death of a key witness, or the loss of important evidence, 

on matters unrelated to those raised in the petition. 

The Department supports the limitation period 

proposed in section II of S. 653, because it would take the 
, 

potential profit out of delay in filing. It is needed, 

moreover, to give finality to the state's judicial action, 

to conserve federal judicial resources and to avoid \~hat can 

be endless and repetitive litigation. 

We would, however, make one comment concel~ning the 

current language of this provision. section 2 of S. 653 

makes only one exception to the normal running of the limi-

In the original version issued by the Supreme Court, 
Rule 9(a) also created a rebuttable presumption of 
prejudice to the state in connection with petitions 
filed more than five years after the judgment of 
conviction or the post-conviction action of the state 
challenged in the petition. See generally Clinton, 
Rule 9 of the Federal Habeas Corpus Rules: A Case study 
of the Need for Reform of the Rules Enabling Acts, 63 
Iowa L. Rev. 15, 23-24, 46-47 (1977). 
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tat ion period -- cases in ' wh~ch a retroactively applicable 

right is newly recognized following the state court trial 

Other circumstances can be imagined, though, in which • 

insistence on compliance with a limitation rule would be 

While such situations must obviously b unjust. 
e very rare 

in light of th ' ' e~r possibility we would suggest that, rather 
than singling out a particular circumstance for specific 

mention, Congress add language t 11 o a ow a court, 'in its 

discretion to e t t ' , n er a~n a petition after the normal 

limitation period has expired when to do so would be 

necessary to avoid injustice. 

IV. Section 3: Precludin " 
on a Factual Issue Th~ta~ Ev~dent~ary Hearing 
After a Full and Fa' H a~ Be~n Decided 

~r ear~ng ~n State Court. 

28 U.S.C. Section 3 of S. 653 would amend 

§ 2254(d) to p 1 d rec u ere-determination by a federal habeas 
corpus court of a factual issue that has been decided after 

a full and fair hearing in state court. The clauses in the 

proposal setting out the qonditions , under which a factual 

~ssue cannot be r ' e-exam~ned are based, with some variation 

and restriction on the 't ' , cr~ er~a of current § 2254(d) which 

create a rebuttable presumption of correctness of state 

cou~t factual findings. We are in full agreement with the 

sense of section 3 of S. 653 that reform is necessary in the 

rules governing re-determination of matters previously 

adjudicated in state proceedings. We believe, however 

efforts at reform ~h Id ' ~ ou not focus u pon narrowing a fedpral 

that 

court's review of f ' actual issues, but instead upon freeing 
federal courts of th e need to re-adJ'udicate all issues of 

law raised in state proceedings. 

Dy and large, the present scheme for federal 
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courts' review of state courts' factual determinations 

appears to work well. Federal courts currently have dis-

cretion whether or·not to accept state courts' findings of 

fact made after a full and fair hearing, and in practice 

they have usually defered to state courts' factual deter­

minations. Information presently available suggests that 

federal habeas corpu~ courts hold their own evidentiary 

hearings in at most a few percent of cases in which they are 

called upon to review state court judgments. ~I 

Accordingly, we do not believe that reform of this aspect 

of the law is needed at this time. 

The Department believes, however, that the reform 

contemplated by section 3 of S. 653 should address federal 

court review of legal questions rather than only federal 

court review of factual conclusions reached in state 

proceedings. The bill as presently drafted would not alter 

the rules that presently require automatic re-determination 

by the federal habeas court of purely legal questions and 

mixed questions of law and fact, even where such questions 

have been fully and fairly explored and decided in state 

proceedings. ~I 

~I 

We believe that this requirement reflects unwar-

See Robinson supra n.3, at 22 (finding of extensive 
empirical study that evidentiary hearings were held in 
2.2% of habeas cases in sample studied).. See also 
Report of the Proceedings of the Judicial Conference of 
the United States and Annual Report of the Director of 
the Administrative Office of the United States Courts 
389, Table C-4 (1980) (categorizing 2.0% of habeas 
corpus petitions as "reaching trial"). 

~I ~ Townsend v. Sain, 372 U.S. 293, 318 (1963); Brown v. 
Allen, 344 U.S. 443, 506-08 (1953) (opinion of 
Frankfurter, J.); Wright, Miller & Cooper, Federal 
Practice and Procedure: Jurisdiction § 4265, at 658-60 
and nn. 11-12 (1978). 
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ranted adverse assumptions concerning the competence and 

integrity of state courts, II and is unnecessary for the 

vindication of federal rights. The Supreme Court recently 

testified to the ability and willingness of state tribunals 

to protect federal consitutional rights by requirinq federal 

courts to accord state judgments collateral estoppel effect 

in civil rights suits. ~I We would not, of course, pro­

pose that the federal courts be foreclosed from independent 

determination on those rare occasions in which state courts 

defy or disregard federal law. However, the cause of jus­

tice is not advanced by a procrustean insistence on repeated 

judicial examination of close or unsettled questions of a 

legal or mixed legal-fact~cll character that frequently yield 

divergent decisions even among the federal courts. As Judge 

Friendly of the Second Circuit Court of Appeals has stated: 

t-1y observation of the work of the 
excellent state courts of New York, 
Connecticut and Vermont does not sug­
gest that federal determination of 
[disputed factual issues and the 
application of recognized legal 
standards to ascertained facts) 
is notably better [than a state court 
determination). In the vast majority of 
cases we agree with the state courts, 
after a large expenditure of judges' and 
la\,lyers' time. In the few where we dis­
agree, I feel no assurance that the 
federal determination is superior. 
When I am confident that the issue has 
received real attention and the state 
trial and appellate judges have been in 
accord among themselves, I see no 
sufficient reason to elevate my v~ews 
over theirs in a close case. ~I 

II See Stone v. Powell, 428 U.S. 465, 493-94 n. 24 (1976). 

~I See Allen v. McCurry, 449 U.S. 90 (1980). 

~I Friendly, Is Innocence Irrelevant? Ccllateral Attack 
on Criminal Judgments, 38 U. Chi. L. Rev. 142, 165 n. 
125 (1970). 
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To correct this situation, we would suggest con-

sideration of a provision giving federal habeas courts a 

consistent authorization to decline to entertain claims that 

have been fully and fairly adjudicated in state proceedings. 

Such a provision for deference to fair state processes -­

extending to the decision of questions of law and the appli­

cation of the law to the facts, as well as to purely factual 

issues would eliminate.the need for redundant litigation 

of claims beyond the point required by considerations of 

justice or the vindication of federal rights. It would 

afford a more appropriate weight to the interest in finality 

in criminal adjudication, and a more appropriate recognition 

of the status of the state courts as equal partners in the 

application and interpretation of federal law. Justice 

O'Connor, a former state trial and appellate judge, has 

staunchly defended the ability and readiness of state courts 

to protect constitutional rights in supporting deference to 

state court judgments: 

If our nation's bifurcated judicial 
systen is to be retained, as I am sure 
it will be, it is clear that we should 
strive to make both the federal and the 
state systems strong, independent, and 
viable. State courts will undoubtedly 
continue in the future to litigate 
federal constitutional questions. state 
judges in assuming office take an oath 
to support the federal as well as the 
state constitution. State judges do in 
fact rise to the occasion when given the 
responsibility and opportunity to do so. 
It is a step in the right direction to 
defer to the state courts and give 
finality to their judgments on federal 
consitutional questions where a full and 
fair adjudication has been given in the 
state court. ~/ 

loi O'Connor, Trends in the Relationship Between the 
Federal and State Courts from the Perspective of a state 
Court Judge, 23 William and Mary L. Rev. 801 (1981). 

,\, 
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V. Conclusion 

In closing, I would again like to express my 

appreciation to the Subcommittee and the sponsors of this 

bill for focusing public attention on this important issue. 

We endorse many of the concepts incorporated in s. 653, and . . 
agree that the bill identifies a number of areas in which 

reform is desirable. We would expect to forward to the 

subcommittee, after some further study, a formal letter of 

transmittal finalizing our recommendations for habeas corpus 

reform, and explaining the rationale and intended interpre­

tation of the amendments we will be advancing. 

I would be pleased to answer any questions the 

subcommittee may have. 

S~nator HEFLIN. General Smith, if you will come back-I did not 
r~ahze, Senator Chiles, you were interested in staying the whole 
tIme. 

Sen~tor CHILES. I have to leave in just a minute. I just wanted to 
hear hIm. 

Senator HEFLIN. All right. 
Your whole statement will be put into the record and we would 

appreciate if rather than reading it, you would s~mmarize your 
statement. That is true of all witnesses. 

STATEMENT OF .TIM SMITH, ATTORNEY GENERAL, STATE OF 
FLORIDA 

Mr. SMITH. Thank you, Mr. Chairman. 
I would like to take this opportunity to commend Senator Chiles 

for the leadership that he has given in this area. We in Florida are 
proud of the effort he is making here, not only on habeas corpus 
but. the g~eat wor~ he has. done .in trying to bring us a national 
pohc~ to right the ImportatIon of Illegal drugs into this country. He 
IS dOIng a super job. 

As .attorn.ey general, everywhere I go I get the question from my 
constItuents: What can we do, what can be done to make the crimi­
nal justice system work better? With your background, I am sure 
you know as I do that there are no quick fixes out there. There are 
no easy solutions that we can come to. Making progress in this 
area is very difficult. 

I cannot thin~ of any.thiI?-g, though, t?at c?uld help the improve­
ment of the crImmal JustIce process In thIS country to make it 
more efficient, anything more that we could do than pass these 
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four amendments. They would, 1 believe, go a long way to begin­
ning to restore a great deal of public confidence that has been lost 
in a system where people just cannot understand-and frankly we 
as lawyers sometimes have diffculty understanding-after an indi­
vidual has been convicted, why it takes 6, 7, 8, 9 years sometimes 
to see that juc'dce is carried out. 

To those who will, I am sure, come before this committee and 
plead that we cannot tamper with the great writ, I submit that if 
the political process and those of us who are in it do not do some 
things to make the process work more efficiently and fairly for all 
of our citizens, we are going to, at some point in time, begin to see 
a political reaction in this country that will begin to run over some 
basic rights that we all have and that I certainly would hate ~o see 
us lose. 

The writ was designed as a shield against overzealous prosecu­
tors an.d other abuses by State courts. However, I think all of us 
would have to admit we cannot recognize it as accomplishing that 
today. It has been converted from its original purpose into a device 
that allows defense attorneys to repeatedly allege every violation of 
Federal rights that could conceivably be related to denial of a fair 
trial, yet these same trials have been found valid on appeal to the 
highest State courts and in many instances allowed to stand by the 
U.S. Supreme Court. 

In 1941 only 127 petitions were filed in Federal district courts. 
By 1980 that number had exceeded 8,000, but, what is important, 
only 3.2 percent of that number resulted in any relief. It is obvious 
that in a preponderance of cases which I would classify as abuses of 
the writ, the intent is not to right a wrong but to forestall imposi­
tion of sentence or take advantage of circumstances such as the 
death of a key witness to overturn a lawful sentence. 

In Holzapfel v. Wainwright, a Florida case, the defendant waited 
21 years to challenge the voluntariness of a confession and guilty 
plea, filing the petition after the death of two vital State witnesses. 
In Jackson v. Estelle~ the petition was filed 30 years after the con­
viction, alleging trial error by the defense counsel. In Walker v. 
Wainwright, another Florida case, a defendant who had served 30 
years after pleading guilty to child rape and who had been denied 
one writ on his claim of a coerced confession, succeeded with a new 
petition contending that his counsel-who was then deceased-was 
ineffective. 

States obviously cannot defend themselves in such actions when 
witnesses and principals are missing or dead or have long since lost 
their recollection of the events that might have taken place. More­
over, when convictions are occasionally set aside many years later, 
retrial of the defendant is difficult if not impossible. 

The abuses that go unnoticed in thousands of petitions for 
habeas relief are graphically evident in capital cases, in which 
loopholes are used to seek stays in any available Federal court, 
always at the 11th hour. In one such case, the U.S. Supreme Court 
granted review, heard and dismissed the argument. Subsequently a 
death warrant was issued and a stay granted on application for the 
writ. This habeas action is 2 % years old, now in Federal court on 
appeal of the district judge's order upholding the judgment and 
sentence. If we have capital punishment laws but no capital pun-
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ishment, the intended deterrent cannot exist yet there are numer­
ous cases in Florida similarly stalled by Federal appeals-as ,a 
matter of fact, about 22 capital cases now. 

I. want to emphasize that these amendments do not weaken the 
wr~t .. They do. not take away anyone's rights. They do not cut off 
leglt~mate claIms. They simply require timely and orderly appeals 
and msur~ tha~ the jUdgments and findings of State courts receive 
proper weIght m the federal system. A 3-year statute of limitations 
would be placed on Federal review of State court convictions to get 
these ~8;ses de.cided on a. timely basis when all of the elements of 
the orIgInal trIal are avaIlable. 

Il 'Yould agree, I think, with the sense of the comments you were 
, maKIng to the gen~le~a~ from the Justice Department: To have a 
3-year sta~ute of lImltatIOns but then say that the district court 
?ould consl~er fa~ts 0: elements necessary to avoid injustice would 
Just.put us m a sltu~tlon where every petition would dwell on that. 
~ thmk we .hav~ to bIte the bullet, and if we are going to have final­
lty, have fInalIty .. Th~re are collateral avenues open in all of our 
States fOF those SItuatIOns 'chat may occur, but I think we owe it to 
th~ publIc to, as I say, have finality if we are serious about solving 
thIS problem. 

There would be a prohibition of litigating issues in Federal court 
th~t wer~ not raised in State court unless they could not have been 
raIsed, elt~er because they could not have been known or because 
the State Imprope.rly b~rred the;m. Federal courts would no longer 
be. able. to hold eVldentlary hearIngs on facts fully and fairly deter­
mmed m State court, and could intercede only when such stand-
ards were not met. . 
. Fe~eral judg~s. 'Yould be required .to preside at evidentiary hear­
mgs m cases ImtIated ?y St~te prIsoners .. Currently magistrates 
con,duct m.a~lY such hearmgs, In some cases In practical effect over­
!ulIng d~clsIOns ?f State courts and State supreme courts or requir­
Ing a thIrd hearmg before a Federal district judge. Simply stated, 
we feel very strongly-and I have talked with the chief justice of 
?ur supreme court a~out this ~evera~ ti~es-that judges, not mag­
Istrates, ou~ht to be Involved In reVIeWIng other judges' decisions. 

~ would lI~e to say here that Judge GriffIn Bell, on the violent 
CrIme task torce that he chaired, made a recommendation that 
w~en a.Federal ~istrict court judge feels there is a necessity for an 
ev,IdentIary hearmg, we ought to return that matt€>r to the State 
trIal court and have the hearing done there and then back to the 
Federal court for review. ' .I. 

Unless we_ intend to ~o to a two-trial system of criminal justice, 
the competency a~d faIrness of State courts must be recognized. 
The use of the WrIt to second-guess State convictions on spurious 
~rounds has fostered disrespect for the law and had an adverse 
Impact on the administration of justice and public confidence in 
and respect for the system. As J udg~ Bell aptly put it, no criminal 
offender has any reason to accept hIS guilt so long as he can end­
lessly contest the judgment and sentence of the court. 

~ urge your favorable vote on these amendments which have re­
celV~d the endo!se.ment of the National Governors' Association, the 
NatIOnal AssocIatIOn of Attorneys General, the National Confer-
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ence of Chief Justices, and the violent c.rime task force appointed 
by Attorney General William Fr~nch S~llth. 

I am sure that the subcommIttee wIll hear f~om opponents of 
this legislation that the writ of habeas corpus IS 8: fundamental 
right unique to the legal system of a free people WhICh should not 
be tampered with under any circumstances. I ~ould suggest to 
them that the writ has already been tamp~red wIth and ?y these 
amendments we seek to rest?re it .. As JustIce ~ackson saId, those 
who sanction abuse of the wrIt are Its real en~mles. 

Thank you. I will be happy to answer questIOns. ., . 
Senator HEFLIN. In this matter of the statute of lImItatIOns, we 

are speaking of the statute of limitations applicable to the Federal 
court jurisdiction. I believe that almost every State has an escape 
provision if, for example, someone. 2.0 y~ars later confes~es that 
they committed the crime and an InjUstice was done, or If some­
thing turns up that would cause a person to really have to seek 

relief. . f l' 't t' 'f I think most States have these, but In a statute 0 lmi a IOI?-S! 1 
it could be written that in the event that there was no provIsIon 
available, then under those circuI?stances,. the Fe~era! court could 
entertain a jurisdiction or somethIng of thIS sort; It mIght cure the 
problem. 

Mr. SMITH. Yes, sir. . 
Senator HEFLIN. We do not want any Innocent person to serve or 

anything of this sort but the idea is that you ~nd ~ ~nd some of us 
have seen this thing operate: You g.et t~e tYPIcal JaIlhouse lawyer 
who is doing nothing in a State penItentiary, and h~ ~les for all of 
them. It is almost like a machine. As I under~tand It, If you l<~oked 
at the petitions, the same language appears In ev~ry one. It IS all 
written by one person, and everybody wants to do It. However, t~e 
statute of limitations would mean that they would have to do thIS 
expeditiously. With some sort of a pr~vision like that, in the event 
that there was no State remedy avaIlable, then, of course, there 
could be an exception to that.. .... 

Mr. SMITH. In Florida, you would fIle a 3.850 petItI~n In t~at ~ItU-
ation and the other relief that I think would be avaIlable I~ VIrtu­
ally ~very State would be to go to either a pardo~ boa~d, or In, Flor­
ida we call it our clemency board, to have. those SItuatIOns revlew~d 
there. However, there should be some kmd of an e~cape yalv~ I~ 
the unlikely event that some State would not have ~n theIr CrImI-
nal rules or by statute some avenue for colla~eral revIew:. . 

Senator HEFLIN. You mentioned the magIstrate partlcipatIon. I 
hear a lot-say a nine-man supreme court of a State that ends up 
having made a decision gone through the State process, and then a 
magistrate would have'the authority to reve~se that .whole State 
procedure basically by the fact that he hea~s It. That IS one of t1:;~ 
reasons that a great number ?f the Sta~e Judges have opposed It. 

Mr. SMITH. Well, our practIcal experIence has b~en th~t-a~d 
unfortunately a lot of the attention on habeas manIfests Itself In 
death cases but obviously it really impacts the system. to a much 
greater extent than just that-but we have fou,nd that In the cases 
where the district court judge hold~ the hearIn~, ~hat they move 
very much faster than those situatIOns where It IS referred to a 
magistrate. We find that magistrates for whatever reason-prob-
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ably workload-take a very long time to get to those cases and it 
has been frustrating to us. ' 

I think Judge Bell's suggestion, though, that when the district 
court determined there was a. need for an evidentiary hearing, to 
refer that back to the State trIal court and request them to hold it 
and then refer the findings back to the Federal district court might 
really solve the problem in a much better way than we have even 
suggested. Interestingly, too, two of the districts in our State have 
~ow wit~ their own rule determined that in capital cases, the 
Judges WIll keep the cases and not refer them to magistrates. 

Senator HEFLIN. Mr. Velde? 
Mr. VELDE. General Smith, I wonder, do you have any statistics 

~vailable as far as the Florida experience on the percentage of your 
Incarcerated felons or other inmates filing Federal writs? 

Mr. SMITH. I could get you specific numbers. I do not have those 
with me but I could get you specific numbers and also the very 
small percentage that ultimately receive any relief. I will get those 
for you. 

Mr. VELDE. Just off the top of the head, it appears-­
Mr. SMITH. It is in the hundreds. 
Mr. VELDE. Yes. It appears that, at any given time, there are 

some.where around 200,OqO. incarcer~ted felons in State systems, 
and If there are 7,000 petItIOns, that IS somewhere around 3.5 per­
cent. Of those petitions, 2 percent actually go to trial before a Fed­
eral magistrate or judge. 

Therefore, in terms of any criminal court workload, caseload, at 
the State and local level, it appears these writs are not a signifi­
cant factor. Would that be a fair assessment? 

Mr. SMITH. For some reason, more of these writs are filed in the 
South than other parts of the country. I know, in talking to other 
attorneys general around the country, they do not seem to have the 
problem that we do. It is a heavy burden in our State. I guess I 
have four, maybe five lawyers that work about full time on this. I 
do not know why it is that way, that the South seems to have more 
of these filed than other parts of the country, but that is a fact. 

Again, one of my concerns is-because of the heavy volume that 
we experie.nce-that some legitimate claims may slip through the 
crack .. 1 thmk that is the reason it is important to streamline it to 
the pOInt that those matters that should be considered are consid­
er~d but matte.rs which .are obviously frivolous and obviously not 
gomg to result In any relIef really should not be considered. 

I think Federal district court judges will tell you it takes up a 
great deal of their time. In fact, many have expressed to me that 
the volume has been so great and increasing that sometimes they 
do not feel that they are giving them the kind of look that perhaps 
they should. 

Mr. VELDE. Just one other question, Mr. Chairman. 
. Testimony received before this subcommittee earlier this year in­

dI9ate~ that the Federal courts in Florida and particularly in the 
MiamI area are extremely overburdened. In fact, this subcommit­
tee is considering the creation of at least two and possibly three ad­
ditional Federal judgeships in that area. 

Mr. SMITH. Right. There is no question, our State continues to 
. have a very significant growth rate. Weare still getting about 
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300,000, over 300,000 new residents a year in Florida. With the 
drug problems in our State and the litigation arising from that, 
Federal courts are badly, badly overcrowded, 

Mr. VELDE. Really your testimony suggests, however, that these 
overworked Federal judges apparently are able to deal with the 
prisoner writs more efficiently than magistrates. 

Mr. SMITH. That is in capital cases, and I am sure it is a result of 
Governor Graham and I making the public statements that we 
have, and our frustration with the time delays that we have had to 
experience. I know in a recent death case Judge Hodge gave a very 
considered statement about the dilemma that the Federal district 
court judges find themselves in, in the way the statute is worded 
now. It is his belief that even if these things are frivolous or they 
feel they are frivolous, they are required to take them under con­
sideration. 

I would like to make available to the committee part of that 
opinion because I think he states very eloquently the dilemma that 
the court finds itself in. I sensed in his opinion that he was asking 
for help. They feel a very strong responsibility. I know my lawyers 
do not agree with that interpretation, but he is the judge and the 
way he reads the statute, he feels that they have that responsibili­
ty to review these cases. 

Mr. VELDE. Thank you, Mr. Chairman. 
Senator HEFLIN. We would enter the statement of Gov. Bob 

Graham of Florida, who has filed a statement with us, and it will 
be made a part of the record. 

So far this seems to be "Florida day." 
Mr. SMITH. Well, we have the problem. Thank you, Mr. Chair­

man. 
[The prepared statement and additional submissions of Mr. 

Smith follow:] 

------.----------.----------

--. "- - __ J ___ , __ 
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PREPARED STATEMENT OF J 1M SMITH 

Mr. Chairflan . . " members of the subcommittee. 

I am grateful for the 0llPortunity to testify in 

support of Senate Bill 653, which proposes a ser~es'of 
amendments to the federal criminal 

code relating to 
the writ of habeas corpus. 

I These amendments address a!:J'uses of the criminal 

jU~:ice process that have become so common today as to 

be virtually codified as a method of endle 1 . 

criminal court convictions. 
ss Y appealLng state 

The result is that we are d 
enied the sanctions of the 

'criminal law, often on grounds unrelated to 
the question of 

guilt or innocence. B 
y any definition this is an intolerabl 

d' e 
Lstortion of justice that must come 

at 
to an end, particularly 

a time when our nation is being overrun by crime. 

The federal government 'and many states . 
. . including 

Florida h d 
. . . ave con ucted sweeping studies of criminal 

justice in an effort to determine what must be done to 

protect society from riSing crime rates. 

The closer presence of crime today . 
. . and its turn 

toward greater Violence . . . has set off 
a nationWide 

re-evaluation of the evolution of defendants' 
rights to 

determine whether there are now so many protections for 

the accused that the system has lost the ability to 

enforce its criminal laws. 

Chief Justice Burger . h' • . . . Ln LS annual report 
to the American Bar 

Association . . . asked whether a 
society is redeemed 'f i . 

• L t provides massive safeg~ards 

for accused persons, but cannot prov~de ... elementary 
protection for its decent, law-abiding citizens. 

This same quest' . 
I Lon LS One ~ hear often in Florida 

from citizens who are outraged over crime and disgusted 

by,the system's apparent' b 
Lna ility to deliver on its 

criminal penalties. 
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We all recognize that swift and sure punishment 

is the essential deterrent ;)f the criminal law. But 

unless we restore finality to the judgments of our courts 

. . . achieving what Justice Harlan called "a visible end" 

to the' process . . . we cannot expect to protect society 

from criminal offenders. 

That process must begin by reaffirming the authority 

of state courts. And the fir~,lt step is return a proper 

balance to the writ of habeas ,corpus . 

I have no argument with the many procedural safeguards 

~10n by criminal defendants in rulings such as Gideon and 

Miranda, which ensure fair trials, 

But I do not agree with the extension of any such rights 

beyond due process and fairness! to fashion a tool with which 

to frustrate . . or duplicate . . . the administration of 

justice in state courts. 

This is what we have today in the expanded scope of the 

writ o~ habeas corpus. 

The writ was designed as a r;hield against overzealous 

prosecutions a'nd other abuses by state courts, but would 

sCiilrcely be recognized in thAt rc,le today. 

The writ has become an opportunity for'full-blown 

review of all state court felony I~onvictions to challenge 

alleged errors of search, arrest or trial years or decades 
\ 

after they occurred. 

~, It has been converted from its original purpose into 

a device that allows defense attornleys to repeatedly allege 

every violation of federal rights t:hat could conceivably 

be related to denial of a fair tria.!. 

Yet these same trials have been found valid on appeal 

in the highest state courts and . . . in many instances 

. allowed to stand by the United States Supreme Court. 

The number of petitions filed in recent years • . . 

since the scope of the writ was expanded by the Warren 
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court . . . is evidence itself of the success of some of 

these claims. 

In 1941, only 127 petitions were filed in federal 

district ,courts. By 1980, that number had exceeded eight 

thousand. Yet only 3.2 percent resulted in any relief. 

It is obvious that in a preponderance of cases 

which I would classify as abuses of the writ . . . 

the intent is not to right a wrong but to forestall imposition 

of the sentence or take advantage of circumstances, such as 

the death of a key witness, to overturn a lawful s,entence. 

In Holzapfel v. Wain~~ight, the defendant waited 21 . , 
years to challenge the voluntariness of a confession and 

guilty.plea, filing the petition after the death of" two 

key state witnesses. 

In Jackson v. Estelle, the petition was filed 30 

years after the conviction, all~ging trial error by the 

defense counsel. 

In Walker v. Wainwright, a defendant who had served 

30 years after pleading guilty to child rape, and who had 

been denied one writ on his claim of a coerced confession, 

,was successful with a second contending that his counsel, 

by then deceased, was ineffective. 

States obviously cannot defend themselve)s in such 

actions when witnesses and principals are missing or dead, 

or have long since lost any recollection. Moreover, when 

convictions are occasionally set aside many years later, 

retrial of the defendant is difficult, if not impos!iiibl~: 

The abuses that go unnoticed in thousands of petiti9ns 

for habeas relief are graphically evident in capital~ cas~s, in, which 

loopho~.:s are used to' frustrate imposition of the sentence. 

In one such case the U. S. Supreme Court granted 

review, heard and dismis,~ed the argument. Subsequently a 

death warrant was issued and a stay granted on application 

for the writ. -~ 
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This habeas action is now two and a half years old, 

currently in f~deral circuit court on an appeal of the 

district judge's order upholding the judgment and sentence. 

Ifi we have capital punishment laws but no capital 

punishment, the intended deterrent will not exist. Yet 

there are numerous cases in Florida similarly stalled by 
\ 

fed~ral appeals. 

These amendments do not weaken the writ. 

They do not take away anyone's rights. 

They do not cut off legitimate claims. 

They simply require timely and orderly appeals and 

'ensure that the judgments and findings of state courts 

receive proper weight in the federal system. 

A three-year statute of limitations would be placed 

on federal review of state court convictions to get these 

cases decided on a timely basis, when all of the elements 

of the original trial are available. 

There would be a prohibition on litigating issues in 

federal court that were not raised in state court, unless 

they could not have been raised . . . either because they 

could not have been known or because the state improperly 

barred them. 

Federal courts would no longer be able to hold evidentiary 

hearings on facts fully and fairly determined in state court 

. and could intercede only when such standards were no~ met. 

Federal judges would be required (:1) preside at evidli!ntiary 

hearings in cases initiated by state prisoners. Currently, 

magistrates conduct many such hearings, in some cases, in 

practical effect, overruling decisions of state supreme 

courts or requ~ring a third hearing before a federal 

district judge. 

Unless we intend to go to a two-trial system of 

criminal justice, the competency and fairness of state 

courts must be recognized. 
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I Use of the writ to second-guess state convictions on spurious 

grounds has fostered disrespect for the law and had an 

adverse impact on the administration of justice and public 

confidence and respect in the system. 

As Judge Griffin Bell aptly put it, no criminal 

offender has reason to accept his guilt so long 

as he can endlessly contest the judgment and sentence 

of the court. 

The United States Supreme Court itself is now 

veering away from these expansive interpretations 

because, in my opinion, it no longer doubts the ability 

of state courts to dispose of federal claims competently 

and fairly. 

In 1979, Justice Powell wrote that overextension of 

habeas corpus by federal district courts threatens the 

federal system and the principle of primary state 

jurisdiction over criminal laws that the supreme court 

itself has repeatedly asserted. 

In Justice Powell's words, and I quote: 

"The review by a singltl federal district court 

judge of the ~onsidered judgment of a state trial court, 

an intermediat'e appellate court, and the highest court of 

the st~te, necessarily denigrates those institutions." 

I would agree with that and urge your favorable vote 

on these amendments, which have received the endorsement 

of the National Governors Associa,tion, the National Association 
I 

of Attorneys General, the National Conference of Chief Justices 

and' the violent crime task force appointed by Attorney 

General William French Smith. 

I would also agree with Attorney General Smith's 

'statement to the Criminal Law Subcommittee of the 

Senate last month, to the effect that while it is 

important to guard against wrongful convictions, it is 

!in-aHa O-H2--,j 
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wasteful to provide additional review without cause 

to believe that the result will be more just, 

has recommended one change in 653 with 
The task force 

This is the proposal that which I strongly concur, 

affords the state court the opportunity to conduct evidentiary 

hearings when, in the judgment of a district court, such 

hearings are necessary. 

f 1 fL'ndL'ngs of the state court In such cases the actua 

d to the dL'strict court for use in 
would be transmitte 

1 The district court could not 
reaching conclusions of aw. 

substitute its. own findings for those of the state court. 

This would fully protect the rights of prisoners, 

eliminate duplicative evidentiary hearings and end a 

severe source of friction between state and federal courts. 

I recommend that the following language be added to 

Section 1 of~S. 653 to accomplish t~is: 

If the district judge determines 
that an evidentiary hearing is 
nec&ssary in cases broug~t pursuant 
to §2254 of this title, he s~~ll , 
enter an order permitting SaLa hearLng. 
to be conducted by the state court 
that imposed the judgment and sentence. 
However, should the state court . 
decline to do so, then the distrLct 
judge shall proceed with said 
evidentiary hearing. 

There are several other technical changes to 

S .... -653 which I recommend, These changes conform S. 653 

to its companion bill H,R. 3416 and were received from 

interested parties, including judges, who reviewed this 

legislation in its proposed form. These are as follows: 

In Section 2, paragraph (d), line 14, the word 

"not" should be inserted after the word "and" so that the 

phrase reads "or properly presented in a collateral 

proceeding and not disposed pf exclusively on the merits." 

In Section 2, paragraph (3), line 11, after the word 

"la"1," insert "or the date on which appellate review of 

o 
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such judgment and sentence has bl~en concluded" so that the 

phrase reads "if it is not filed within three years from 

the date the st.ate court judgment and sentence became final 

under state lm>1, or the date on which appellate review 

of such judgement and sentence has been concluded." This 

change is necessary because some states' crimi.nal judgments 

become final after entry at the trial level yet it was 

the intention not to begin the running of the 

three-year statute of limitation until the direct appeal 

was concluded. Thus, this new language ensures that there 

will be no doubt that the period of limitation 

begins to run. after a direct appeal, if any, 

In Section 3, paragraph (d)(6), line 25, sLrikc "on a 

consideration of such part of the record as a whole concludes 

that there is no evidence to 'support such finding" lmd insert 

• 
therein "viewing the record in the light most favorable to 

the prosecution concludes that a rational trier of fact .. 

could not have made such findin~." This change is to avoid 
I 

any tension with the United States Supreme Court holding 

in ... ;Jackson v. Virginia, 433 U,S. 307 (1979), This change 

specifically incorporates and codifies the standard of 

review of factual determinations of state courts in 

criminal cases as required by this decision. 

I'm sure the subcommittee will hear from opponents 

of this legislation that the writ of habeas corpus is a 

fundamental right, unique to the legal system of a 

free people, which should no~ be tampered with under any 

circumstances. 

I would suggest to them that the writ has already 

been tampered with, and by these amendments we seek to 

restore it. As J'ustice Jackson said, ,those who sanction 

abuse of the writ are its re8~1 enemies. 

Thank you. 
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STATEMENT 

OF. 
I 

GOWRNOR BOB GRAHAM 

GOVERNOR OF FLORIDA 

on behalf of the 

THE NATIONAL GOVERNORS' ASSOCIATION 

Mr. Chairman, on behalf of the State of Florida 

and. the National Governor's Association, I appreciate 

the opportunity to present these remarks concerning the 

reform of habeas corpus procedures relating to federal 

court review of state criminal convict~ns. 

The Criminal Justice System, at both the state 

and federal levels, is continually criticized for its 

lack of speedy administration of justice and its seem­

ing inability to control crime and protect our citizens. 

Most of us agree with the experts who tell us the 

greatest single deterrent to crime is swift and sure 

punishment for guilty offenders; yet the system too 

often fails to deliver a final judgment. 

The citizens of Florida are greatly concerned 

about the problem of crime--especially violent crime--

in our cities. Our shores have been inundated with 

foreigners entering the United states illegally and 

massive quantities of illegal narcotics. Both of these 

problems, while having far-reaching effects at the national 

level, have had a major impact on South Florida. 

Crime, and the fear of crime, has caused many 

of our citizens, especially the elderly, to alter their 

life-styles. People feel that they are no 'longer safe 

in their own neighborhoods and exist as virtual prisoners 

.... 
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, 
in their homes. We must be careful, however, to ~alance 

the rights of criminal defendants with those of the 

victims and society. 

We must not let our system of j'~tice become so 
I 

over-burdened with these protections that there is no 

finality in the judgments of our courts with the result 

that public confidence in our Criminal Justice System 

becomes eroded. 

For example, in the two years and ten months that 

I have been Governor of Florida, I have signed 22 death 

warrants and 13 have expired during federal stays grantsd 

on petitions for a writ of habeas corpus. In the one 

case in which the law of Florida was carried out, it 

took 17 judicial reviews, inclUding four by the Florida 

Supreme Court and six by the U.S. Supreme Court. I submit 

that it is unreasonable to expect that our Criminal Justice 

System must take seven years to determine the fairness 

of a two or three week trial. 

The Attorney General of FJ.orida, Jim Smith, has 

been a major proponent of changing'the federal criminal 

code as it relates to habeas corpus appeals. As Florida's 

chi~f legal officer, ,he is responsible for representing 

our State in these numerous, ti~e-consuming and expensive 

appeals and will t~stify as to the compelling need for 

this reform. 

The Attorney General's Task Force on Violent Crime, 

after numerous public hearings throughout the United states, 

has recommended in its final report dated August 17, 1981 

that habeas corpus reform, such as that under consideration 

here today, be adopted • 
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Additionally, the National Governor's Association, 

at its annual meeting in Atlantic City, New Jersey, on 

August 9 - 11, 1981 unanimously adopted a resolution 

supporting this legislation under consideration today 

and I am pleased to present it at this time. 
(resolution attached) 

While I am a strong believer in procedural gains 

made by criminal defendants in protecting their rights 

to a fair trial, such as the d ght to counsel and the right 

to remain silent when questioned by law enforcement 

officials, I believe that the Federal Writ of Habeas 

Corpus, as presently utilized, has become a device to 

frustrate and unduly delay the administration of justice. 

The reform of Federal Habeas Corpus proceedings 

will ensure a greater finality of state criminal court 

convictions and a greater deference to findings of 

fact in state criminal proceedings. T~e proposals 

before you are not'designed to prevent reasonable 

review of state criminal convictions by· federal courts, 

but are intended to prevent the filing of frivolous 

and repetitious petitions for habeas corpus. 

I urge your wholehearted support ~f Senate sill 653. 

Thank you. 

NATIONAL G()VERNOP.3' ASSOCIATION 

l~ COMMITIEE ON CRIMINAL JUSTICE AND pu:aLIC PROTECTION SUSPENSION 

FEDERAl. CRIMINAL LAW/HABEAS CORPUS PROCEEDINGS 

The problem of crime in our' 'cities and states is increasingly serious. While crime 

rates continue to rise, public confidence in the criminal justice system shows a 

corresponding decline. 

--------------------------------------------------------
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The National Governors' Association believe!l that one of the principal factors 

contributing to this decline in public confidence is the existing lack of certainty and 

finality in the criminal justice system. Although certainty and swiftness of justice have 

been universally accepted as a strong deterrent to criminal activity, the diminishing 

ability of the states to carry out the judgments of their criminal courts has led to an 

erosion of certainty. 

We further belleve that the Writ of Habeas Corpus was designed as a shield to 

protect innocent citizens and not as a sword to frustrate the administration of justice. 

Today, however, some of those commendal:ole procedural safeguards attached to the writ 

are being abused and have become instruments with which to d~lay or stymie justice. 

Because of these and other problems caused by the abuse of the Writ of Habeas 

Corpus, amendments to federal criminal law are necessary to. require the orderly and . 

timely presentation of claims on behaif of criminal defendants and to restore finality to 

the criminal justice process and a proper respect for state court factual determinations. 

The amendments should: 

• Require that a district judge, rather than a magistrate, conduct any evidentiary 

hearing held in a habeas corpus proceeding involving a prisoner held in state 

custody. 

• Recognize the legitimacy of the "contemporaneous objection rule" which bars 

litigation of issues not properly raised unless "caus,e and prejudice" Is shown for 

failing to comply with state procedural requirements. Requiring that Issues must 

be raised in the state court system if they are to be raised in the federal system, 

absent special circumstance, is the only fair and sensible approach to admin­

istering criminal justice. It gives the state system an opportunity to correct any 
; . 

constituti.onal error anq,to. resolve any factual disputes While the witnesses still 

have keen memories, and protects defendants by ensuring that their rights are 

promptly vindicated at trial or on direct appeal and not after many years of 

incarcera tion. 

• Establish a reasonable time limit within which state prisoners must institute a 

federal habeas corpus action which challenges their state court conviction. 

• Require a habeas corpus court to accept state court findings of fact where there 

is an evidentiary basis for that finding providing the petitioner was accorded a 

full and fair hearing on the factual issue. 
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DEPARTMENT OF LEGAL AFFAIRS 

OFFICE OF THE ATTORNEY GENERAL 

THE CAPITOL 
TAl.LAHASSEE, Fl.ORIDA 32301 

December 2, 1981 

Ms. Linda White 
Chief Clerk 
Senate Judiciary Committee 
Subcommittee on Courts 
2233 Dirksen Office Building 
Hashington, D.C. 20510 

Re: S. 653, Habeas Corpus Procedures Amendments Act 
of 1981 

Dear Ms. Hhite: 

In accordance with my testimony given on November 13, 
1981, before the Subcommittee on Courts, Committee on the 
Judiciary, I wish to supplement the record with the following 
information consisting of an order of a Florida District Court 
Judge, supplemental responses to questions asked of me during 
mv testimony, and commentary on the testimony of other witnesses. 

Attached is a copy of relevant portions of an opinion 
rendered by United States District Judge Hodges, Middle District 
of Florida, on May 8, 1981, referred to in my testimony. In 
this order the court clearly placed the responsibility for 
creating federal review of state criminal convictions on Congress 
and noted that Congress is the proper institution of government 
to cure imperfections in use of the writ. 

During my testimony. Mr. Ve1de requested the percentage 
of Florida's inmates filing federal writs of habeas corpus. 
According to the 1980 Annual Report, Administrative Office of 
the United States Courts, at A-15l and A-152, in the twelve­
month period ending June 30, 1980, federal magistrates handled 
491 state prisoner petitions for habeas corpus in Florida. 
During this period, Florida had some 20,000 inmates, Thus some 
2.5 percent of all inmates filed a federal habeas corpus petition 
durinp, that twe'lve-month period. 

Regarding the Testimony of Jonathan C. Rose 
Assistant Attorney General 

Department of Justice 

Concerning the statement of Jonathan C. Rose, 1 wish to 
again reiterate my opposition to his suggestion that an exception 
be made to the three-year statute of limitation. He suggests 
Congress add, language to S. 653 to allow a court in its dis­
cretion to e~tertain a petition for habeas corpus after the 
limitation period expired when "necessary to avoid injustice." 
I believe that such a standard 'Qou1d effectively eliminate 
the period of limitation. Every petitioner would claim "injustice" 
forcing the courts to litigate this issue and no doubt out of an 
abundance of caution would elect to hear the petitioner's claim. 
Such a standard offers no real relief to the states. However, 
should Congress believe the three-year period of limitation too 
inflexible then I endorse the suggestion of Senator Heflin that 
an exception be created to allow a federal court to hear a case 
to avoid an "extreme injustice" only if a state does not have a 
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system or procedure for allowing collateral attacks on criminal 
convictions and if the allegation of "extreme injustice" related 
to the petitioner's guilt or innocence. If a state had a pro­
cedure for collateral review then no such exception to the period 
of limitation would be available. The petitioner would have to 
pursue his remedy in state court if beyond the three-year period 
of limitation. 

Mr. Rose recommends Section 3 of S. 653 also apply to 
determination by state courts of issues of law a,s well as fact. 
This suggestion' is clearly appropriate and should be considered 
by the Congress. This is particularly true in light of such 
decisions as Jurek v. Estelle, 623 F.2d 929 (5th Cir. 1980) and 
Ba~y.v. B~lkcom, ____ F.2d (11th Cir, 1981), Case No. 80-7668, 
0pknkon fkled November l6~8l. I look forward to receiving 
his specific proposal. 

Regarding the Testimony of Richard J. Wilson 
Director, Defender Division 

National Legal Aid and Defender Association 

l,fr. W;i.1son in his opening comments to the Subcommittee 
stated that habeas corpus filings by state prisoners "have 
declined acutely over the last decade" and that habeas proceedings 
do not adversely impact the administration of justice. This 
is not the case. In Fay v. Noia. 372 U.S. 391 (1963). Justice 
Clark observed that from 1941 through 1962 the number of habeas 
corpus petitions rose from 127 to 1,232. Fay v. Noia. supra, 
at p. 446. note 2. According to the 1980 Annual Report 
published by the Administrative Office of the United States 
Courts, habeas corpus petitions filed by state prisoners in the 
United States District Courts between 1975 and 1980 were as 
follows: 

1975------------7,843 
1976------------7,833 
1977------------6.866 
1978------------7,033 
1979------------7,123 
1980------------7.031 
1981------------7,790 
(Annual Report at p. 62. and written 
testimony of Richard J. Hilson at p. 6 
as to year 1981). 

That agency itself stated that state prisoner petitions 
r~pre~ented a "significant" portion of civil litigation of the 
dkstrkct courts, (Id., p. 60). The foregoing table for years 
~975-8~ ~lear~y demonstrates there has been no overall decline 
kn petktkonc ~n recent years . 

. The compl~int by Mr. Wilson that state post-conviction 
remedkes ~r~ futkl~ ignores the fact that errors should, be raised 
at the orkgkna1 tr~al and on direct appeal by counsel which is 
why counsel is provided in the first instance. Witt v. State. 
387 S?2d 922 (F~a. 1980). Collateral proceedings are not a 
substktute for dkrect appeal which is what most petitioners 
attempt to do. 

~ccording to M:-. Wilson. the amendments in S. 653 "would 
result kn totally arb~trary exclusion of certain state court 
defendants from the federal habeas process." Mr. Wilson alleges 
that these defendants could not push their cases through the 
state court direct and collateral appeals process within three 
years and therefore would be forever barred from relief in federal 
court despite a showing of merit to their claims. 

. Initially, if there were a showing of merit to their 
?lakms. the~ presumably state courts would agree and correct the 
Judgments w~thout need of federal review. Contrary to the belief 
of Mr. Wilson. state courts do adequately protect defendants' 
constitutional rights. 
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Secondly, defendants would not be "forever barred" from 
relief in federal court because they could petition for certiorari 
in the United States Supreme Court. Thus, defendants can seek 
relief in the United States Supreme Court on petition for 
certiorari if state courts trample their federal constitutional 
rights. Indeed, in most habeas corpus cases in Florida, 
defendants have already unsuccessfully sought federal review in 
the Supreme Court by certiorari. Under such circumstances, it 
is obvious judicial resources are being squandered. 

Thirdly, and most importantly, the period of limitation 
in S. 653 does not begin to run until the state court judgment 
is final under state law. In most if not all states this occurs 
aft7r the completion of the direct appeal or appeals or direct 
reVLew. Thus, in most states finality is not achieved until the 
state supreme court renders its opinion and this opinion has 
become final. As a practical matter, this means for most states 
a period of one to three years after the original conviction in 
trial court, upon which the three-year limitation period of 
S. 653 is added. This procedure affords ample time to seek 
federal review. Accordingly, the cases cited by Mr. Wilson on 
page 12 of his written remarks would not be barred under S. 653. 
Should there be any doubt whether some states' criminal judgments 
become final after entry at the trial court level even though 
appealed to state appellate courts; Congress should specifically 
insert the following words on page 3, line 11, of S. 653 after 
"under state law:': "or the date on which appellate review of 
such judgment and sentence has been concluded." This is the 
approach utilized in the companion House version of S. 653, 
H.R. 3416. 

It should also be noted that even though a state conviction 
may have become final yet there remains a collateral proceeding 
in state court there is nothing to prevent the defendant from 
pursuing his habeas corpus petition in federal court during 
the pendency of the collateral proceeding. The federal court 
obviously would not apply exhaustion of state remedies under 
such circumstances since to do so would eliminate the defendant's 
right to seek federal habeas corpus relief. Thus, in all events, 
a defendant is not "boxed in" by the three-year statute of 
limitation. He has ample time for filing his federal constitu­
tional claim in federal court after the state judgment becomes 
final. 

Mr. Wilson's complaint about Section 3 of S. 653 reflects 
a total misunderstanding of Townsend v. Sain, 372 U.S. 293 
(1963) and Brown v. Allen, 344 U.S. 443 (1953). The amt:ndment 
merely recognizes that if there was a "full and fair hearing" in 
the state court a second evidentiary hearing is unnecessary. 
If the~e is competent evidence to support the state court 
hearing why should a federal district court be permitted to hold 
anothe~ hearing. See Justice Stevens' dissenting opinion in 
Jackson v. Virginia, 443 U.S. 307 (1979). 

Throughout the remarks of Mr. Wilson is the premise that 
state courts do not adequately protect federal rights of 
criminal defendants. This 'V1as rej ected by the Supreme Court of 
the United States in Stone v. Powell, 482 U.S. 465 (1976) as 
being unsupported by the cases coming before that Court. 
Congress should likewise reject Mr, Wilson's view. State judges 
are selected from the same pool of talent as federal judges and 
state judges are also sworn to uphold the federal constitution. 
They can be trusted to protect our civil liberties. 

Moreover, if as Mr. Wilson asserts state judges are not 
competent to protect defendants' constitutional rights, then 
prosecution and adjudication of defendants should simply be 
turned over to the federal government. A system of justice 
in which state court proceedings are only a preliminary step 
with ultimate decisions on the facts and the law routinely 
occurring in federal court is certainly less preferable. There 
simply is no reason to have a state court system if Mr. Wilson's 
views prevail. 
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R:gard!n g ~he Testimony of Robert L. Harris 
ast .res~dent. National Bar Association 

not rai~~'i~:~~!st~estifi~d that under S. 653 defendants could 
cases. This ass~r~r~ a~sL~tance of counsel in.habeas corpus 
counsel can be raised nb~s h L~correct. Inef~e7tLve assistance of 
adoption f S 653 . a eas corpus petLtLon even with 
can be ra~sed' S ~~3t ~s fny oth7r federal constitutional claim 
raised in a~ ~rd'l SLffi~ y requLres that these claims be 
state court fact~~lYd:~~~~~=~ro~=n~~~ ~~~~ ~h~pe~ ~espect for 
system first be allowed to rule on the claim. s a e court 

Mr. Harris may be referri t th f 
assistance of counsel not ari . ng 0 7 act that ineffective 
cannot be raiseu as cause forsfn~ ~o a SLxth Amen?ment violation 
state court procedures This 8LILng t~ comply wLth legitimate 
which bars federal con~titut' concern~ ection 2 of S. 653 
court unless the petitioner !~~a~17lhLms not presented in state 
violation of the federal ri a LS e~ t~a~ the alleged 
punishment and that f 1ht was preJudLcLa1 to guilt or 
Apparently, Mr. Harr~~ea~ wel~r other c~iteria w7re met. 
of these criteria should also b!st~rt ~Llf~n b~lLeve ~hat one 
of counsel resulted in the f'l a Ln7 ectLve aSsLstance 
in state court, aL ure to raLse the federal claim 

To create such an exception to S· ~ 
in.my opinion completely undermine the eC~Lo~ i o~ S. ~53 w~uld 
thLs amendment as well as und prLnCLp e contaLned Ln 
in 107ainwright v. Sykes 433 U e~cui2 t~~9~~P) reme Court's decision 
suggestion has alread 'been '.' . Moreover, this 
In Lumpkin v. Rickett~, 551 ~e~~c~~g ~~t~ev~ral of the circuits. 
was determining whether petit: h d d CLr. 1977), the court 
failing to make a timely challoner.a emonstrated cause for 
noted that "the onl alle at' en~e Ln.state court. The court 
attorney provided i~effec~iv!on L~ ~hLs re

1
ard is that his trial 

to obj oct. " The court rej ect ~s~~~ ance 0 • counsel in failing 
failing to com 1 . h e LS assertLon as an excuse for 
would effectiv~l~ :lfmi~!~~et~~u~~l~~ocedures noting that it 

ihis ~ssertion must be rejected, however, 
O;'.Lf accepted, it would effectivel 

elLmlLnlate any req';1i;ement of shm'ling ~ause 
at a . If a petLtLoner could not demon­
~trate any. legitimate cause, he would only 

aV7 to raLse the specter of ineffective 
assLstance.of counsel to get his challen e 
heard. ThLs we refuse to sanction g 
551 F.2d 083. . 

To like effect is Ind' . l' . 
624 (2nd Cir 1979) dLv~g loU v. Umted States, 612 F.2d 

. , cert. enLed, 100 S.Ct. 1326 (1980): 

Without some showing that counsel's mistakes 
were so egr7giou~ as to amount to a Sixth 
~endmentlv]LolatLon [0£ ineffective assistance 
o counse ,a mere allegation of error b 
:ounsel is insufficient to establish 'cau~e' 
to eXCUse a procedural default 
612 F.2d 631. . 

1981). Accord, Washington v. Estelle, 648 F.2d 276 (5th Cir. 

and sec~~~grc7ss ~htOUhld reject this suggestion just as the Fl.·fth LrCUL s ave done. 

Finally Mr Har' t t'f' d 
W~inwright, a Florida c~~: c~~e~ Le that t~e case of.Walker v. 
hLs point that habeas corpus reli~~ m~sei! Ln

l 
my testLmony, proves 

to a criminal defendant I' s.ou a ways be available 
this case which I belie~e 1wLshl tdo sLmply explain the facts of 

c ear Y emonstrate the need for a 
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period of limitation withln which habeas petitions mus t be 
brought. 

In 1937 Walker raped a female child under the age of ten 
years and was apprehended in the act by a number of citizens. 
Through counsel Walker entered a guilty plea on April 15, 1937 
and was sentenced to life imprisonment. 

In August of 1968 after his parole was revoked and he 
was reincarcerated Walker filed a petition for writ of habeas 
corpus in federal court alleging that he was not provided ,,,ith 
an attorney to represent him in the original conviction and that 
he was coerced into pleading guiltv hy the arresting officer who 
happened to be the sheriff of the county wherein the crime was 
committed. 

An evidentiary hearing was ordered even though the records 
showed Walker did have an attorney at the time he entered the 
plea and the claim was presented some thirty years after the 
entry of the plea. 

Fortunately the state located the sheriff, who had retired 
and was sti.ll living in the area. He was the only living witne.ss 
other than Walker since both the defense lawyer and trial j~dge 
had died years earlier. At the hearing the sheriff denied 
threatening Walker in any way whatsoever and testified the 
charge was absurd because the state had nume'::ous witnesses who 
caught Walker raping the child. The district judge on February 13, 
1970, denied the writ of habeas corpus finding Walker was not 
credible. In August of 1970 the United States Court of Appeals, 
Fifth Circuit, affirmed the order denying relief, Walker v. 
Wainwright, 430 F.2d 936 (1970). 

One year later Walker filed a second petition for writ 
of habeas corpus in federal district court and this time alleged 
hi.s attorney was ineffective. The state objected to issuance of 
the writ raising laches as an affirmative defense because trial 
counsel had died and without his testimony the state could not 
refute the defendant's testimony. The district judge held a 
second evidentiary hearing and on the basis of Walker's 
uncontradicted testimony granted the writ of habeas corpus. 
The court preslUned that Walker was prej udiced by counsel pleading 
him guilty shortly after being appointed to represent him. 

vlliat the state could not prove due to the death of key 
witnesses including trial t:uunsel "1:1& that the trial judge had 
a personal opposition to the death penalty and by pleading guilty 
counsel for ~oJalker avoided the possibility of having a jury 
return a death sentence. Thus, counsel for Walker could have 
been shown by the state to have been effective had the petition 
been more timely filed. The statute of limitation ,,,auld bar such 
stale claims which are virtually impossible for the state to 
refute. 'oJalker prevailed in this case not because his claim was 
meritorious but because the state could not refute his testimony 
due to the passage of time--here some 34 years. A statute of 
limitation to prevent such unjust results is imperative. 

Thank you for including these reMarks in the record of 
the hearing. Please call on me if you need additional information. 

rr:e~ 
;t::~ey General 

It 
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UNITED STATES DISTRICT COURT 
MIDDLE DISTRICT OF FLORIDA 

TAl·1PA DIVISION 

WILLIE JASPER DARDEN, 

Petitioner, * 

0' 

'II. 
.. I .. :"..j ,',!'. 

"0 . , 

IJ.I'" :.1 ; '_CI"4'~ 

I·· ----. I-vs
-

CASE NO. 79-566 Civ-T-H 

I 

LOUIE L. WAINWRIGHT, Secretary * 
of Department uf Offender * 

I Rehabilitation, State of .~ 
1 Florida, 

HEI'10RANDUM OPINION ------+ •• ~~-...-....- .. -~~- ....... --.-- -
, 
I .I \.Ji llie .L:.~per Darden, a Florida prisoner under sentence of 
.. 

J

!,! deach, petitiullS for a writ of habeas corpus pursuant to 28 USC 

12254. His petition was referred to a United States Magistrate 

ii \,;nO conducted an evidentiary hearing and subsequently rendered 3 

il r\"porL and Recommc·ndation that relit:!f be grdnted on L\vO ~rullnJs. 

liThe F'",rcies filed their respective objections to the l'lagistrate's 
I' 

11M d" h . db f . I :' r.etJor.:, an a Ilearl.ng '"as t en conOl1cte (' 'ore me 1n orc l'r to 

11 ~acilit.1.te 1.:11c de novo determination .-equil·cd by 28 WSC §636(b) (1) 
j' II (B) ",rod (C). See also, Rule 6.02, M. D. Fl;;1. Rules, and Rule 

liS(b)(4), Rules Governing §2254 Cases. Upon full consideration uf 

'the Mn~istrale's Repurt, the record of thc proceedings he con-

ducted, and thc caRe in general, I wn convinced that the infinnl Lias 

in th.:! Petiti(ln~r's trial do not aSSUli1e con~titutional dime.nsions 

,md ttHit his PC)ti tion should be denied. 

I 

FlllniLIJL'c Store was lo!:uted "in l.:tkclond, Flori.da. It: 
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husband Carl. Their hmne was adjacent to the store, ~nd Mrs. 

Tur~an managed Lhe business alone while Mr. Turman held employ-

Iment elsewhere. 

I On the evening of September 8, 1973, I1rs. Turman \vas the 

I f d bb . her store \·"ll.· le that crime was in ..:vi.ct.im a an 11 rme ro ery 1.n . " 

progress Mr. Turman happened to enter upon the scene. He was 

followed a few minutes later by Phillip Arnold, a teenaged neigh­

bar. 'fuat happened next waS succinctly described by the Supreme 

Court of Florida in the following terms:* 

The record shows that Appellant first 
robbed Mrs. Helen Turman and that, when her 
unarffied husband Carl started to enter the 
store, Appellant shot hi~ between th~ eyes 
scattering blood and bral.ns. As a Sl.xteen 
year old boy, Phillip Arnold, tried to aid 
the wounded man, Appellant shot him in his 
mouth neck and side, leaving permanent 
injuries, i~cluding a bullet still in h~s 
neck at time of trial. While her bleedl.ng 
husband lay in a rainstorm at the door, 
Appellant tried to force Mrs. Turm~n to 
cornmit an unnatural sex act upon hl.m at gun 
point. She refused, and after shooting the 
boy Appellant left the area. 

I Darden \'185 arrested and subsequently indicted for first degree 

I 
r.'l:Jrder (of 1-11'. 'furman), robbery (of Hrs. Turman), and assault \..rith 

I 
intent to cm:illlit murder (upon Phillip Arnold). Follo\ving a change 

I of venue to another county, the trial was held in January, 1974. 

In addition to circumstantial evidence against him, Darden was 

positively identified during the trial by Hrs. Turman and Phillip 

Arnold. His defense was alibi, and he was the sale witness to 

testify in his behalf. ~.'* 

* Darden v. S~nte, 329 So:2d 287, 290 (Fla. 1976). 
trate·'sRC1';i.;ri:-ilnd Recommendation I:ontains a mOI"e 
description of the fRcts. 

The Hngis­
detailed 

;':>"The Pnti tilll1Cr thus ~ained a proccc1ur..'ll ;,ulv<1nt.13e . affunled 
by the Flori 1i:1 Rille that" ... a de[l.mdilnt oE(et"lng no 
tCBtimony i.n l1iH 0\>'11 behalf., nxcept hlS 0\-'11, :;h .. ~ll be 
entitled to ('he I'ol\l~l\lding i.\rf~U1i\1mt befure Lhe jury." Rule 
3.250, Fla. J:\Ill!s of Cdrninal Pl'occdllre, 3L. J..'.S.A. 5 (1975). 
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IV Conclusion -- -~------.-~-

The Pctiliol1er I s trial Iv[JS not perfect, but neither \'Jas it 

I fundamentally unfair. His jury was properly examined on voir 

dire und none was excused merely because of expressed opposi-

tion to capital pUl1i~hrnunt. liis other claims of constitutional 

deprivation were determined by the Magistrate to be unfounded, 

and in that the Magistrate was corraet. 

The petition for a writ of habeas corpus pursuant to 28 

USC §2254 is DENIED, and the stay of the warrant is DISSD! . .vED. 

The Clerk is directed to enter final judgment. 

The Turman murder occurred in 1973. Darden was quickly 

apprehended. and was promptly tried, convicted and sentenced 

I within a year. His direct appeal was deeid~d by the Supreme 

~I Cour t 0 f ~1 0"; oa in 1976, ond the f 0 l1,,,,ing year the Su p rome 

I Court of the United States discharged a writ of certiorari pre­

'I violls 1)' 3l',") 11 1:0(\. Clunwncy proceerJj n!~s occupied the next ttvO 

yt'ars. [,nd the GOVt'l'nor ultimately si811ed a d(!ath \Wi"tant in 

IMay, 1979. Petitioner then filed the instant petition in this 

Court, purR1wnt to 28 USC 52254, almost six y~tirs after the 

ofrell~e. 

The natul"C of the case, and others like it, has attracted 

intcn!d.ve :JUhli.c:i Ly I.Jluch has, in tUl:n, s(~rved to fuel a 

gn::winl~ ;lUbUc [J"I.lstration l:onccrning the aUlllinjstrat:ion of 
, 

criminal jU:{Lit'c i.n the courts. The Chief: .Justice of the IJni.l:ed 

I' !Sl.;atcl;! in 11i:; 1:I!;t aJ)llual tltl\\J'e~s to tile Am<.'ll"J.c:m Bill" 1\:';l;,~cLltiull 
'I 

II L'el:()~J)i~cd :!illl :~IIV'~ Vtl)I;C to Lhe nllli~C 1)llbl i.e ':ru:;l:nltiullj :md, 

:11;0 Lhn ,:~:l:('IIt: I h:11.; I hi:; VPl:Y i'Nll t':'ilHl'l'I':I(.i ~In is F')IIIetlL 1. n8 :111 

:i OVl.!ril 11 ll.l::s 1Ir. ":lmOdl'nce on the [lill:t ur. "he \.lIblic in its 
,I 
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court system, particularly the federal courts, those 'who supply 

the public with information and opinion should be particularly 

can,rul to impart only that information \vhich is accurate in 

every detail. Unfortunately, many lay persons and even some 

lawy~rs and jUlI!1cs do not seem to understand the historical 

or the contemporary role of the federal courts in habeas corpus 

proc~~din8s involving state prisoners, and that lack of under-

s tanding has caused the public to be the recipient of a con­

siderable '1llal1l:ity of misinformation and erroneous innuendo con­

cerning the proper institution of government upon which respon­

sibility shollld be placed for both the condition and the cure. 

The Constitution of the United States, Article I, Section 

9, Clause 2, the so-called non-suspension clause, provides as 

i follows: 

"The privilege of the Writ of Habeas 
Corpns shall not be suspended, unless 
\'lhcm in C.?.scs of Rebellion or Tnv::ll';j on 
the public Snf2ty :'lay require it." 

I , 
I 
II il :'l~ny seem to believe that this constitutional provision is the 

II d2,.recc jud.stli.ctional base of habeas corpus proceedings involving 

II' <;Late ,lrisv:I":n·s. That conclusion is open to subst,1I1tial doubt. 

: U.,til 1867, or Juring the first seventy-eight years of consti-

I tution::ll govCl:nmcnt, the writ of habeas COl'PUS in the federal , 
! courts "'!(lS govt.!rned by the Judiciary Act of 1739 and ~xtcnded 

only to pris()Ill!l"s held in custody by the United States, not the 

severnl states. Furthermore, even 1vith rl~srect to fedenll 

pd.sonl!J:s, the .;r:ope ur p,r"mr of the \vrit \,ms liUli ted to dn 

inc11;iry ns to the j1.ll:isdicd.on of the ~entt:ncing tribunal. 

Tn l3G7 I he o1va5.1ability of the ,.vri.t of. hr.beus corplls i.n 

the [~~\Iol':\l ellu,·ttl 'o'Ias (:'.tuncll.!u to state I"; n'hll.!l:1; by ;ICt: of 

,: 

.... 
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/. .>., -.,,1-;;5 Cfl ~,/ 
"" the jurisditiun of the sent~ncing court. See Stone ~. Powell ---.. ' 

428 U.S, 465, 96 S.Ct. 3037 (1976). See also ~~)~eck19th~ 

~\~S.tg'~lg.r:t..t.£, 412 U.S. 218, 250,93 S.Ct. 20/~l, 2059 (1973) 

(Po\~e 11, J., concurring), and ~li:li!1~~ri.BJ:1_t_':'.:2Lkes, 1~33 U. s. 72, 

·97 S.Ct. 2497 (1977). 

Recently, in S:.';~_fl_~.J.'ress).gy'. 1+30 U.S. 372, 94 S.Ct. 1224 

(1977), dealing with the statute creating the Superior Court of 

the District of Columbia, the Court's decision Sll!mests that the 

District Courts might well be relieved, with constitutional 

/ impunity, of any jurisdicti~n to issue writs of habeas corpus 

at the behest of state prisoners so long as state law affords an 

adequate and effective collateral remedy to test the legality of 

the petitioner's detention. 

In any event, 1vhether the constitution has etched the writ 

in stone to any degree or not at all is not the point here. It 
• II is ,"i1ough th:l.t theG;dsting ?tat:~tes, 28 USC §§ 2241 and 2254, 

/

11 affo'!:d the rc::C!dy and thus ££.9.\lire the District Cuurts to cnter­

I cain a state prisoner's application for a \."rit of habeas corpus 

~ if it is clai~0d that he is detained in custody in vio].ation of 

II 
the Constitutiun or la\vs or treati~s of the United Stutes. NOl:e­

over, the fact that the state courts have heard and adjudicated 

'I "he l.!onstitllti.nlllll claim docs not 8I!ner:J.lly~'" preclude the 

'.luthul'i ty and dllty of the Dis trict Court to make an independent 

detet'hlination vf Lhe constitutional issue. Indeed, .';IS a matter 

ill of Cl.rlliLY to i !,e r:tute courts, the stntul:e rccllli (~S that all 

r (!~:isti.18 !ital'e t:c'n1edi es be exhuuHted !:!~f..oL£ the pel.ition is filed 

/ in tl.lU C~rll ,~"l cnUl"t so thHt, of necns!{ity, the habeas pl'O-

i,'/'!(!CU '1~ i~l iI]",'/:) .1 J.'c··h.:l~:hiIJB of I'hl..! eo:wli.tutionill i.ShllCS 

'I :Iln'ildy rl~t:irk'rl ill Ihe stale eOll,:l:s. 

II .. - -- " - - -
I :::JI'!!lU v:_l:,,· .... ·ll., ~;J'l'-':.:ll dcwlinB '·li.th F\J1\l'Lh ;\HI:ndHir·nt il1:mcs. 

l.!uIlBt:i.LIILC:l .tll .·;o(CI'pl·icJI1. . 
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The point of lhis discu!:lsion is that, while thcHe is great 

clmnoc for statutory redress of our present law concerning 

habl?ilS corpus relief, all involved should 'l~1llernbcr (or should 

be cl~arly informed, as the case might be) that the existing law 

is .i-tse 1£ of ~.!~p,t:'-:l..t.oJ:'y' origin. It \~as not cre;] ted, and cannot 

Ibe amendcd, by the courts. Given the statute it would be a 

gross violation of law and of a judge's oath of office if he 

should arbiLrarily decline to entertain a proper petition filed 

under it; and to the extent there is widespread belief that 

the federal courts have sotnehO\~ "bootstrapped" their own authority 

to indiscriminaLely meddle in state court criminal prosecutions 

~ __ a b.1iei nurtured by inference. to th.t effect ~ the ,~lie 
press _ ~ unj\lstified and unnecessary damage i~\ being done to 

the vt:ry system of judicial administration in \<1hich all of us 

. are so vitally interested. Those \~ho \~ish to debate the lleed 

\ [,)r ~h:1Jl~e shpuld focus their attention and the brunt. of their 

I remark:; upon t:he statute and the Congress, not the Cuurts. 

I In addition to substantive issues, there is also public 

,\ conc,,!'n ;'1bollt the lem8th of time taken by the courts in disposiLlg 

I of h,:;,b,)as corpus proceedings. Quite apart [rom th~ ',10toriously 

\ cro\~ded dockets of the federal courts, hO\~ever, a circumstance 

r'h',.h ; •• 1.'0 ""yond the cunero1 of the courts, th,"e i. no ,ro­

~ vi.i''" in 28 U"C § 2254 requiring oxpcd"ted con. ider atiun "heren' 

I' chere are at 1e"" ,,,0 tioz,n other .tatu'" "hich do require 

.\ that i)l'c[cr'-',,"~ hu givcn to :;pccifiC'd cl;:u;:-H~S of C.:1ses such as, 

II 

\

! [UC c:"LIl:lple, (.:1'il'lin.:1l cn!:les Guvel.'ncd by the SpL'edy Trial Act, 18 

,US C 5 '3 1 61. :, 

11-'--- --.--- -- _ .. -
II "'A 11I,1;I';,H ,:1,01 III:; lln'II:C'uding 1I1\(.\(':L" ?2 USC ~:a~/1 j.t> .1. civil l!a~e 
1\ .in t hr: [cele'lll "'1urt. I~:wmp las of ClLhl!J~ ·lLal.lIl:l.!~ r <.!qllirtng 

I 
r.':q,r.iitl.'u I' ,,:;0.1"1:" iull of e·c!ct;.lill .:ivi.l. l'IoSU~ .... L·C III. USC 

,j ~,,()"',no.!-5([)('i), ">i"lo'd. 1:lllpl')"I\I.'nt r. t'Pl1I'IIIlIi,LY ,\.:tj III IISC 
1\ §J~71.(I~), .:"oI1"i~ l{i:~1tln I\t't: 1.9 U:,C ~1·WH,·)(l,), F., .. ph\yC'u 
:1 RL!L i.J~''':'''lll: r Il!.mlll HU(;Ilt:i Ly Act: 'I?" usC § ')0/1 (u), ftud III 

:\ SI~C1\I' i, L)' Act. 

.\. 
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\,'hatever the [uLUre may hold for hnbe,'ls corpus proceedings 

l"l.soners generally, and whatever th.e public instiLuted by state p . 

~ 0 Willie Jasper Darden has been perspective lI11.iy be, the cas n f 

thoroughly, thoughtfully and quietly considered under the 

"m.d-the Constitution, and J'u"unlent '11 U u W1 now be entered as 

statute 

directed, The Petitioner may then seek timely revie\~ by the 

Court of Appeals, as is his right. 

IT IS SO ORDERED at Tampa. FloriLla, this if i,t da of --".- y 

May. 1981. 



JIM SMITH 
AUomeu General 
Slale of Florida 
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DEPARTMENT OF LEGAL AFFAIRS 
OFFICE OF THE ATTORNEY GENERAL 

THE CAPITOL 
TAl..LAHASSEE, Fl..ORIDA 32301 

December 18, 1981 

Ms. Linda White 
Chief Clerk 
Senate Judiciary Committee 
Subcommittee on Courts 
2233 Dirksen Office Building 
Washington, D.C. 20510 

Ke: S. 653, Habeas Corpus Procedures Amendment Act 
of 1981 

Dear Ms. White: 

I wish to supplement the record before the Subcommittee 
on Courts Committee on the Judiciary, concerning the above­
described'bill with the following information consisting of a. 
recent order issued by a United State~ ~istrict ~ud~e in Flor~da 
concernina federal review of state cr~m~nal conv~ct~ons by 
virtue ofOthe Habeas Corpus Act. 

In this case the defendant was convicted of murder but 
waited a number of years before bringing his habeas corpu~ 
petition. Particular attention is dra""11 to pag: 13 ~h:re,u: the 
judge comments on S. 653 which would ~reate a.t~m7 l~m~tat~on 
within which writs of habeas corpus could be ~nst~tuted: 

JS/tlv 

, . 

There are certain matters that the publ~~ might 
wonder about, and I understand why ~hey.might. 
For exa~ple, why a case that wa~ tr~ed ~n , 
December of 1975 didn't get rev~ewed,on th~s 
basis until December of 1981. I don t know 
why the S\~preme Court of Florida tool; three­
and-a-half years. I don't know why ~t took 
another couple of years for the death warrant 
to be issued. And 1 don't know why the Congress 
of the United States doesn't enact the law 
that has been introduced settin forth a time 
imitation wit in w ~c these writs 

must be instituted. If the 

The opinion is attached for your information. 

S(jrelY, ) / 

At'{=:y {1(.ral 

Enclosure 

.\. 

ALVIN BERNARD ~ORD 

Pet:itioner 

-'(Is.-
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UN I'I'}';D 1)'1'}\'1'}':S DlS'j'H I c'r COUH'r 
SOU'l'} lImN n r [j'J'H I C'l' Ul" FT,PHJ DA 

Cuse No. 81-6GG3-Civ-NCR 

\ 

FINDINGS 01.0' FAC'l' ANDFI: ~J\ 
CONCI,USIONS or' LAW 

ClIl\RES G. S'l'RICKLAND, 
JR., c'tc., et al '8) :. ": i 0 

Respondents 

'1'he filcts ,H'e presr.nted in turse form in Llw opj 11 j on of 

lhe Supremc Court of the state of Plorida, as follows: 

On I he mOl'l1i.N:I of July 21, 1974, Ford ,Ind 
three 0 Lhcrs, who h .. Ll dl~C:i ded to L'omm i. t a 
l'obb~ry, went with l~l1ilLlons to a Red T,obslur 
ResLaurnnt in Fort Lauderdale, ~loriaa. 
Dur in'J lhe robbery, afler two peop] chad 
eS('''l',:-d [rom Lhe restaurant, Ford' s thrl~e 
acconvlices reali3ed the police would 900n 
dl'l'.ive ilnd BO l(~ft tho !,cenc of t:JH~ GriTnG, 
Fm'd J'Pll1ain('d i.n orner Lo nffectll:iLo lhc 

.• ~j 

' .. 

I:hl~[ t of S(\TI1C $ 7,000 froTn t.lw res UH1J';)n t' s 
vault Dnd was ronfJ'ontcd by Officer Dimilri 
l'iall er Ilyankoff of t.he Fort L::t\Jderr'lale L'.,lj ce 
Dor,11lmC'nt. Ford shot the l?ol iccmiln l'h1'c'e 
l'.i.m0.s, ,,'ouliuing him fntally. Appellant 
r.'~cai'?d in Ll~e dncNle>nt's police car, and 
hlS flnuerprlnls w~re later found in the 

DEC 14 1981 

VQhicl~ afLer it hild bC'cn abandoned. He WilS 

drrr>6ted in Lhe vicinity of GainoNville, 
Ffo.d da, and l.,as rell11'l1t'd Lo Fort LilUl]cnldle 
for :ii1ClicLIIH'nt Hnd lrial, 

FOl:d ~. §La~~, 374 ·SQ. 2d 4%'; 497 (Fla. 1979). 

OFFICE oF. 
h1'TORJ.~EY GENEP-l',.lJ 

YlE,sr PALM DENdi 
El.ClRlll6 

The Supreme Court of Florida did not go into much 

del"il ilnd, as slaLed in the Supreme Court's r;i,.>i.nion, the 

cil.·cumslal1l.:cs of the killing arc sOInCl.,hat less lhan u:-:plicit. 

I'1hcll h"ppencd I,as lhi\t llyankoff arrived on llw SCl~ne ",nd 

Ivd:; !ihoL ll.,ic:c in UIC~ ,tl,,1nll'lln wi Llwut "'"IJ'JlinCj, \'ll1i 10 lyi.l1lj 

c)uL!:iue Llle !Jilek door of lite RucJ. I.obsLul.' Ru!;tilur,1nt, (ll~fentlilnt 

Ford Lhen riln out of the l",~sLuur(jnt to l:he poi ice cI:ubwr, 

<1pP,u'l!ntly n~(l] i l.il1<) that his i\ccompli.~cs had lert ill lhe 

e~cc1pe v,)hicle I'Ji Lhoul: him. 'rhl~re I,'erc no keys in the 
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cruiGer 50 Ford returned to the police officer. Ilyankoff 

had, in the meantime, radioed for assiGtaJ1ce ,")J1c'l hild struggled 

in an effort to get up. Defendant ran bnck ~o the police 

d h
,' f J' "y Ilyal1koff I:hen \~i.1S Ghot 

officer and aske 1m 'or 115 ~e 5. 

in the back or' the head, at' close r,ange by defendi'lnt Ford; 
\ 

at that 'point Ford took the keys and escaped in the police 

cruise;,. at hi'.1h speed. Not only was there an I~y.e wi tn8sS, 

of th n pnstaurant coweriwJ in a utility room at 
an employee ~ ~~ 

the back "f the l:estaurant observing it all Uu:ough a slatted 

door only about five feet from the offil;er, bllt Ford's 

movements were seen by a nearby res1dent and the call for 

of CO\lrse, heard on the radio as well as taped. 
help Vias, 
It seems unnecessary to go into more elaborate details ahout 

the slaying or the corroborating evjc1ence for. purposes of 

this order. 

~lNDINGS AND CONCLUSIONS 

Defendant ii"present, counsel are present. 

, t k th ' cs ilS they were raised in I am gOlng to 'a e ' e lSSU 

the petitio~ for \~rit of habeas corpus filed by lhe defendant 

below ~nd ~etition~r in this, court, in the case of Alvin 

Bernard Ford versui 'Charg,es :G: st,rickland , et i'lL, 81-6663-

Civ-NCR. 
The first issue raised was the iGsue of confrontation 

of witnesses. !he ground asserted is that the petitioner 

was denied the right t~ confront witnesses, and the court 

finds no merit in thilt contention, for a nUlIlucr of rea~ons. 

The opportunity 7xisted for the defendant to call Hs. 

. ~t ess \~J1··tJ1er or not defense 
Buchanan in th1S case as a Wl'n •• -

counsel would have be~n successful in treating Ms. Buchanan 

~----~-------------

,\, 
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as "n i1Uvc~rse \~iLne~,s, uf courl;O, is problOlnal:i.cal, and I 

shn1l not indulge in speculatj,on as to that ruling, nor do 

, I find it would rise to the constitutioni'll level required 

for the issuance of the writ, even if the state trial court's 

ruling WL~::; Wl'ong. nos illos, 1.11c mil tter has l)(~cn trca lod 

addi tion;;llly by the Su!:'rctnc CO\lrt df ~lorhla in its holc'ling. , 
I emphasize aguin this court does not sit as an nppell.:1te 
~" 

tribunal to rcviG\" I:.he finc'l'i,ncJs of the SUprl)mC Court of 

l'lOl:ida or lo s()COnd-glless the trial court j\1l1 IJe, but only 

in the arca !:,rcscribcd by the Congress under 28 U.S.C. § 

2254. 

As to the alloyed issue of the non-discloRure of exculpatory 

evi<lcnce, I can't find in I:.his record th.:1t the cll2fondant has 

carried I:.he burden in the slightest on this point. 

I might add lois. Buchanan was found by the Supreme Court 

of Florida to be impeached. Ford~. §tClt:~, 374 So. 2d 496, 

499 (Fla. 1979). That applies, r think, not unly to issue A 

but certainly has some bearing on issue B. But there's 

bC'nn a total failure on tile part of the ,defcnu,lI1t to carry 

this point, issu~. B. 

Issue C is the ulaimed denial of the right to assistance 

of counsel in connClc.;tion with the Miranda \Varni,ngs. 

1\1 the first 'place, it was not a statement as to doing 

the shooting in c011l1ection wj.th the robbery but unly as to , " .- . 
the robbery. There Vias such an overwhelming amount of 

evidence cstablishing the complicity of the d8fcndant in the 

.robbery at the Rcd Lobster that it \~ould have been harmless 

error by any standard. Additiunally, ~ainwright ~. ?ykes, 

433 U.S. 72 (1977) applies. 

'£he allcgalion of ineffective aSGistance of counsel 

isn't cause under !:~J.~~'!!' ~. ~_~~,~el:ts, !l51 F. 2d 680, 682-83 

(5th cir. 19'17). '£his court docs not find a sJ'lo\~ing of 

ineffective cuunsel on I:.his point. 1'1r. Adalils raised it in 

lhe Illotiun 1:.0 supprcss and he lost the ruling. 
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Neither does the court find that ~~~~12. ~. 1\riz~, 

101 S. ct. 1BBO (19£1), should be applil1d rcLro.:lctively. 

!i.i-E.~~ ..,Iasn' t and there seoms no' reaGon to do so from its 

progeny. ~i.:t;:.~~~. Arizona, 3B4 U.S. 436 (1966). No 

persuasion has be on presented that such should be the cnse, 
\ 

and the'court rejects that argument. That point is without 

meri t.~-

Issue D relates to the claim of a ~ithers1?oon violation. 

~i~~~~rsp_o~~. ~lli~ois, 391 U.S. 510 (196B). Judge Me 

went over this matter more than once with the jury. To be 

sure, it probably would have been better if he had conducted 

jn~uiries with each juror individually. 1\s counsel sug~estcd 

at the 110aring SatUl:day, we probably "lOuldn' t even have the 

iSGue be [ore us had he done so. porh~ps with hin~sight he 

would have done it differently. 

It will be six years on Wednesday since this trial 

commenced and the jury was selected; I think that ought to 

be considered by all courts at this St,llJO i.n evall1iltiny what 

hnppcned then. \~as what the trial jl1Cl lJe did during Lhe 

voire dire Guch error as to require the issuance of the 

writ? 'I'his court doesn't rind so. The court finds that 

\~ither5poon ..,Ias substantially complied with. 1\gain, ~\'..?ir~.wr~i9!lt __ v_~ . __ ~__ . 
, . 

v. syke's, 433 U.S. 72 (1977), al!plies and the court does not 
- ._"-- '. . . .' . find ineffective assIstance of counsel 1n that regard. 

In the scritencing phase instructions to the jury, here 

again \~a~:"'.~Ei-lll.:!.~' sykes controls. The court docs not find 

ineffective ass.'~st.ance of defendant's counsel in this 

matter. 

t1.0.~,I,ILr:.',J.!-:?~~' ~~~.!:J:l2.:'~,.1 655 l~./.d 1.3ilG (5th eire 1981), 

was decided in September, just prior to the split of the 

circui ts with a vl~ry vicJorous -- vehement, I should Sc.1y --

dissent by Judge coleman. 1d. at 1378. 1l00~evc;or, petition 
., 
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. 
for rehen.d.ng en hullC WUU tlr,')n.iml [our tldY13 ,1~0. \'>'lleLher or 

not that was influenced by tIle ,·.,'pl~t of tl ' , , ~ '10 C1rcu1ts 1S a 

mattec of no relevance to this court. 

1\t first blush it would Rpp0ar that Ule instruction 

given in \'Ia~hingt:.9_~ V. \v<:.!:,~~ns \'lus in Lhe fHlllle format as 

that given in this case. rd. at 13\67-68. I fri'lnkly um 

somewhat puzz,led by the maJ' ori ty docisioll III \" }' ~_ ~ ~!.~.: _l~HJ_t£!2. V. 

Wa tkil~, but they decided and I acc':pt it. lluwever, I l:hink 

there is a valid distinct 4011.· "1' , , , ~ ~1SS~SSlPP1 has senLencing by 

a jury, or at least a J'ury makes a h4nd l ng t ~ ~ sel,'ence recommendation; 

Florida does not. Florida has sentencing of death by a 

judge and the jury's verdict is only advisory. 

'rhe Eleven th Circuit in HenrY., ~. !~i.l~\VrJ:,'J.I!~, No. 80-

5184 (11th Cir. Nov. 12, 19B1), supports the court's conclusion 

in this rega1:d. Jle£lEX'.. docs not fit this case on the merits 

~~ ~ w san~ 10n~ng of this because at the _Henry t,-lal tllC'"e I'I~S t" 

jury's consideration not onl v of tll~ 1 t l ~ _ S:u'U ory aggravuting 

factors hut anyl:hing else the jury determined to be aggravating. 

Id. slip Ope at 1291tl-1S. 'l'hat was not the situation in the 

instant trial dt aal. 

It is si~nificant that in 1l(;,.!,1E.:t ~. ~10i,I~V..'T!<J}.~!:., Judge 

~ ~ w le wr1t 1f Lhe state Reed in the Middle Dlstrlct, gr"',lted tl " 

trial cburh failed ~o provide a second sentencing within 90 . 
days of the court's,Qrder. 'I'" ~11'p t 12913 _ "",." 01'. a' • 'I'he 

Eleventh Circuit affirmed the judgment of the District 

Court. 

Let's look at the record in the instant case because it 
.~ .. 

applies to that. For example, Judge Loe conclud8d in 1975 

thnt: "'1'hcre are sufficient nnd ,,··,,-'t ,. ~~_w u~'.:JrDvaL1IIg circumstances 

which exist to justify the sentence of death. Indeed, it is 

difficult to imagine a crilne Id}11'ch 1'S nlox'e} . • lelnous, atrocious 

and cruel and under our existinn laId It 4S d " ,~~ t;~crving of no 

sentence but death." Ford V. ~~~le, 374 So. 2d 496, 502 n.l 

(Ina. 1979). 
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two weeks urro, Novumber 25, 1981, at the Less thun " 
, l' f after the Illot '.'on fur l)u::;t-Gonv,i.t.:tl,on rl~.10', h(~oid.ng on .• 

, Judl'e Lee statod at page 249 of n~nderi.ng of these opin l ons , ~ 

thut heuring transcript: 

t ' "f'cd on the prescntation hcre today I om sa ~s ,l, - - 1 i.' of IJJr Ford's thot lhe eviuonce was ovcr.\vle mlng . , 
f, " t'1 fit he \Vus yuil ty then ilnd he remcl.lns 

~~ti~~ n~w, and that tl~e im~:o:it~~~e~\~~\~e~~~e 
s-ontcnc'e \'Jns then ilnd J.S no p. r llowed 
in;po:.ed, and indeed the f.:lcts of the Cilse ,a 
for Ilone other. 

Even if the court assumed that \'i'£lsh_in~~ ':!... Natk~ 

of lhe \>,rit; the authority of !:Ien~ compelled the issuance 

, 'f the state trial court ~ould indicate grunting the wrlt 1" 

, I ' wi lhj n ninety 'd~ ~ second sentenc1ng 1carlng fuiled to provl ~ ~ , 

Such an order would, in view of Judge :::'ce's comments days. 

be a straining of federalism to an only twelve days ago, 

Frunkly, it would abnost be an insult to extreme degree. 

Judc,;e Lee. , 1 deserves no such insult. Judge Lee certa1n y 

, a vain act to be done, I see Just as equity docs not r8qu~re 

that would dicl:ate nothing in view of thesc circumstances 

a val',n I~·ocedure be require& ;f Judge Lee. that such ,. Conse1luently, 

the court finds ~o merit in issue E. 

, t' 1 shifting of the Issu~ F claims an unconst~tu"~ona 

bur,dc~ at the pen~l ty phase of lhe trial. 

; must say pet~tioner.must not have thought mueh of 

• • se~~'n-and-a-half lines t,o it in lhe this point; he only 9 ave 

petition. I &)11' t think much of it, ei ther. I think Profri~t 

242 (1976) is sufficient itself to v. Flor~da, 428 U.S. 

reject the claim. 

Issue G is a claim that the Florida Supreme Court 

doath sentence l1cspite the substanlial (ailed to set aside the 

the b:>Sl' S for the death scntence. Hcre again, erosion of u 

-~- ---------
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I cnn't find that the Supreme Cuurt of Plorid.:l iynored, or 

that the sentencer fgnored, non-statutory mitigating factors. 

Even though some of the uggrnvaling f.:lctors were set aside 

by the Suprc~e Court of Florida in its opinion, still lhe 

determination of that mn tter on aggravating/mi t.i.ya ting 

factors 4was rejecLed by the Suprom~ Court of the United 

States in Proffitt ':!... FIOl;"ida, 428 U.S. at 255. 
~-

That will also npply to issue H, l:he alleged failure of 

the Supreme Court of Flurida to ussure im1'05itjon of the 

death penalty fairly und consistently. All defendant is 

doing here is quarreling with the Flodda Supreme Court; 

that doesn't rise to a constitutional basis. It is rcjectud 

on the basis not only of ~~_[fiJ:.!:., but £llso tho Fifth Circuit 

case of §toI?J:~ ':!... ~~Ilt:, 631 F,2d 397 (5th Cir. 1980), 

where the court referred to the Supreme Court of Georgia 

stating that "'fhe Supreme Court of Geol"gia is Lhe ultimnte 

ilulhority on the law of Georyin .:lnd we are not permitted to 

question iLs j n~erprnta tion of Lhat Sti'ite' s !~ li~t:utes. Ive 

must l:hel'c[ore treat (nc;JljruvuLing] circumsti.ll1Ce (2) us it is 

jnterpreted by tha Georgia Supreme Court." ld. at 405-06 

(citations omitted). So must this court as to the r']orida 

Supreme Court. 

IS,sue' I, the alleged l~lorida SuprGme Court practice of 

reviewing psychiatr,i~ materiM or other material with reference 

to the defendaqt \Vithout the defendant or lho defendant's 

attorney being aw~re of it. 

One, this is nothing but speCUlation that such occurred , , 
", 

in the defendant's file. Thcr~'s been no evidence presented 

and l1l1mitLedly by defendant none could be. 'I'here Ivere no 

letters of trnlU;mittal or anyl:hing nt all to sU'.lljest that 

such material existed in the petitioner's, file -_ only 
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this court to sp~culute that the SuprwlIle Couct of Florida 

had done similarlY'in petitioner's case, as well. Well, it 

clearly is without merit. 

ndditionally, defendant was one of a class of plaintiffs 

who sued the Supr.eme Court on this i '['hey lost nnd corl:iol"ul"i 

was del~ied by the Uni ted states Supreme Court on Novc-mber 2, 

19B1.,- Br~~E. ~. ~vai.2.~_ight, 392 So.2d 1327 (Fla. 19B1), 

~crt. denied, No. BO-G434 (Nov. 2, 1981). 

Ne then mOve to the all eged ineffective as!'d stonce of 

counsel matter which was heard today. Let me first state 

Lhis about defendant's trial lawyer, Mr. nd~ms. Perhaps it 

is a liltle difficult for a judge to evaluate effective 

assistance of coum:;el in a vacuum, e5lJ<1cially when Lhe jUl1'Je 

hus had that lawyer practice before him, has observed him in 

action, knows not only from nbsorvation but also by reputation 

of the lawyer's skill in criminal defense matt~rs. 

The court has always found Mr. ndnms to be extrcmely 

effective counsel versed in the Im</ and one who never foru ets 

that the purpose is to win, if I may pu~ it that way, in the 
" trial court \oJhile at the same time presGrving as is ncc('ssary 

matters 'for any appellate review. 

One might be a little more critical of sumeone such as .. \.. ' 
one of' the lawyers qalled as defense witnesses before Judge 

, " . . .~ ~ 

Lee, who had only tiied one'criminal case; that lawyer was 

called to crit'.icize I-lr. Adams' representation loJhich is among 

the most classic instances of Monday morning quarterbacking 

I have ever seen. ThG court simply docs not have perhaps 

the same willingness to nitpick and flyspeck the actions or 

inactions of defendant's counsel because of Wle court's own 

observations; in fact, the court will take judicial notice 

, 
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of the ex~erience of Mr. nd~ms. ndditionally, the record is 

replete today with his bilC'kground. n l:ri.al .:IttOCI1CY hns 

other thincJs ,in mind callt':!d trial. tacti.cs, rather than 

fiUhting every little battle that can be fouQht throu~hout a 

proceedings. It is Dasy for lawyer~ to sit back six years 

later a~d say this "i" waun't dotted, that "t" wasn't crossed 

just so or the slant of the crossing could have ,been better. 

That's hilrdly ineffective assiS\:.;.'Ince of counsel, nnd that 

is the I~a'j TIlost of the questioning has s"lruck me todny. 

I must say I am glad that I had this evidentiary hearing. 

on Saturday, I concluded there was no reason to have it. 

'rhe 1I10re I heard today, the more convinced I was of that. I 

shall enuml~ra t::J : 

The three witnesses set forth in the transcript of the 

post-conviction state court hearing basically boil down to 

this: Mr. Jcpcway's describing Mr. Adams' representation as 

ina~cquate, but admitting "lhe hadn't road the transcript. 

lie didn't know what the t'i,E'~~~da statcmont Wi1S that he was 

complaining nbout having been cHJmitted; if he had, ho loJould 

hove been aloJare th'at Lhe statement I~as only as to the robbery 

(lnd the defendant denied any involvement wi th the murder. 

'l'he things Nr. Jepeway didn't know I~crc rather sil,lnificant., 
, . 

\ . 
'rhe second IBl~y,,;r who was called had only one criminal 

cnse in the way of ~ipericnc~~' The lack of qualification of 

this "dtness makes "expert" status dubious in that t.ype of 

hearing. In any event, the lack of qURlification would 

cause an excess~of ninety-nine percent discount of the 

opinion. 

'l'ho l.hit'd one, Mr. Von :'.o.lIl1pft, 11.1<1 l:eH(l the ll:i.I/l$<':I~ipt, 

and has some experience; he presented more credible sccond­

Uuessing. However, even he concluded represenLation of 

defendant to satisfy his criticism loIQuld have Heade no 

difference on lhe question of guilt or inno<.:onoe. In other 
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d even the defendant's most credible expert conclu<.1ed wor s, 

at the post-conviction reljef henring, yome six years 

afLer the trial, the clcfenc'lilnt \\Iould 1'till IhlVe i.>clm IJllilty. 

tl ObVJ',O'lS· recoc.ni ti(:m of t.he ovcL\,'hnlmi ng This represents a ra 1er • ~ 

mass of evidence against the defen~lant. He clid think it 
\ 

d d 'ff 41' tl'e J'ury rcco~~endation. might lVdve rna e a ~"erence.... • 

That's pure speCUlation, of course. ,. 

In view of Judge Lee's findings, hoth ShOl:tly after the 

trial in 1975 and again two weeks ogo, to spc~ulate lhat the 

jury would have come hack with a cliffcrent recommendation 

and then speculate that Judge Lee would have chnngeu his 

sentence is not just inference on in[erellce, it's !3peClllaLlon 

on top of speculAtion. 

I think it is significant at this point to point out 

that Judge Lee has been a judge in criminal court matters 

for many years; practiced criminal law before that, [or 

several years as a criminal defense lawyer, as I recall; nnd 

he was a judge of several years' experience at the time this 

case was tried. Just two we~ks ago, he· indicated thaI.: this 

is the ?,~:1.¥. U me"11e ever imposed the death sentence. 

For the bC"nefit of the court of Appeals, because Lhey 

don't'live 'in this conilllunity, I think it is safe to say that 

Judge Lee 'docs not have a reputation as a "hanging juuue," 

whatever that phras~, may m~at'l in the public eye, but he does 

have a reputation as a good jUdge. 'fhe hnposition of the 

death senlence in only this one ins tance i this case, is 

sit,lnificant. 

lis to the first witness this morning, lhe pathologist's 

tcsLimony is ruther jntarcsting altho it dilln't :IN:m to 

'h "1 t t' "'he tr 4 al Fo" cXumI')le I the yquare w~t 0': ler es '~Jnony 1n .. .... .. 

fact that several minutes elapsed in all this. 'fhe <.1cfendaJlt 

.\, 
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ghat Of.fi(J~r lJYdllkuff \\Ii l.lluuL ldUV()cdLi()n OJ.· \~"J.'nlllCJ I:wice 

in the stomach; and while h~'s lyinl,J on the yroul1d, the 

defendant went out to I:he cl.'uium: })1'CmIl3e I:h011 he Iwmlo<.1 ,m 

esctlpe vehi.cle; he c.1mc ,}Jilck Lo l.he ofCic\)r but i.n the 

meantime the officer hild called fo'r help Lhl.·l~e I:.i.mes on his 

radio; the officer had tril~d l:o .cl~mb to An updght potdtion. , 
A conversation ensued, albeit brief, bl:Lwccll the dcfe11tlnl1t 

and O[-1'icor Ilynnkoff. It \~as brief because the c1cfenc1nnt 

only wan Lcd the keys to tho police cruiser frum Officer 

Ill'ankoff. It \\IilS also brief because the defendant shot the 

officer in the buck of the head at fairly closn 1.'11nge. 

'fhe chut"Je before l\Ie is thilt the failure Lo cnll Dr. 

l!'attch was inC'ffoctive aHsj stance of counsf:ll. I found most 

pcrt3uasive and credjble the tesUmony of the dcfl'IH;C at.torney, 

Mr. Jl.dcl1lls, tha t he ditln' t want to reinforce a 11 of this in 

the jury's mind. I agreed \\lith that when he said it because 

I had already concluded that. I think it would have insulted 

tho intelligence of the jury Lo present this testimony and 

then <1rCjue that this matter was not atrocious or heinous, 

just as I frnnkly felt it insulted my intcllirJC'nco Lo prcs(,nc 

it. 

Additionally, Dr. Embry, the medical exuminor unci a 

pathologist, perror~ncd the autop!:y and testified about it. , . . 
As more yuestions wer~ dskad of Mr. Adnms, Lhe weaker . .. ..'-

the claim of ineffective assistance of counsel became. It 

clearly came as a distinct surprise to defendant's lawyers 

in this court wh(>o Lhey Wt're trying to challenge 1>1r. Adams 

as to his alleged failure to cross examine Ms. Duchunan, the 

eye witness, on her having once said that she cOll1d only see 

the 10\~cr hill f of the llcfuntlnnt, \~lwn they "),11'111)<.1 Lhat Nr. 

lIdilms hdd tjOI1C out and examined the door. lIe v:ns doing his 

best not Lo let t.he jury find out that you could c;lunrly see 
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from behind that door. Good trial tactics clictnte obvibusly 

that Lhe jury be left wondering if one can really 

J d 1 0 ' 'l'lln"'~, "he mt.lrk of un U'~t.:! [J.'um j IltlJcle <lOUVl'.I.'e' lO l:. . .. " .. 

experienced trial lawyer. 

Dr. lImin' s Los t i Il\ony WUS pr\1f;entod \~i Lh rcupt.:!ct Lo the 

claim of illoffecLive assistnnce of counsel. I aosume Dr. 

lImin io not L~ying to corner the market in Hny CApital caoe 

I Lo t." I'lack, bccnl\s~ Dr. lImin whore 11 clefC'ndnnt 1npl'(~ns u ... J 

indicate~ he was the only blilck psychiatrist in J.<'loridil with 

~ , , T'le l'a B, ic thrust I could rind [rom the forensic cxperJence. I J" 

I , evlo' dOllce "UlS chat only il black psyohinl.J:ist pr0ucntation of tl1S 

would have sufficient socio-culLUl:al compatability with this 

tl " ·t I Hnd I:hat is defendant to prop~rly present lloS lon COUl: . 

a clilBsic ~xample of reverse rncism ilnd bivotod on its face. 

I \\'ould noL find sllch an ill:t)\JlIlon L mur,i Lor iotts \.,liu Lh(~r I:he 

arljUmfHlt were made in this siLuiltion or a revorse situdtion 

or in any oLher nnalagous situation involving a different 

rHcial, or religious, or g~ncler background beLween the 

psychiatrist testifyinq and the defendant. 

One CQuld argue with as much [o)'ce that Dr. Taubel's 

Lcstimony \~ould be roceived more ruvornbly by the jury in 

, 'tl ' b"c~u""e he I~ns of Lhe and the ~~dge lon '11S case u u 

Silmc l'ilCC. Obviously, thut nrgulllcnt is Ul?cc.:lous us well. 

usc it only [or nn example of how vacuous lhat ,lJ:Cjulllcnt is 

as pl:csc[lLeq by the .clefnndants, or at least us I ilS5Ullle Lhe . 
thrust of it to be. 

. .. .. .'~' 

In any event, Dr.'Taubeltestif~ed. We arc talking 

nbout December, 1915, six years ago. Dr. 'ro.ubel was 

f II le '" d 1.' ng, 1.' f not the leading forensic certainly one 0' le w 

pGyc.:hiatrist ill this cor~unity at that time. If calling 

I 

such, 'a \~itl1ess i:\Inoul1ts to ineffective nDsist:<.lIlc.:e of cOllnsel, 

Lhen the 101~ hilS cUllle 1:0 nn exutic sL'aLe qllit.t:l foreic,Jn Lo Illy 

a\~arcness • 

(. 

-.........-------~---~------~.~ ... ~. 1.....1-.-

a 
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lis to churacter wiLllestles, I note tlaclt both the muther 

, ,:lld girl fr iend of the cleft'HULIn t were ca lled ,1 t: Lhe Sl~n Loncing 

philDe. I find no stlbr.l:ill1ce 1;0 a 01 aim of inl~rft'cl:ive 

assistunce of coun"el ilS a result of that. 

I might say l:hat I think a nUll\ber of t'oopJe nl'cd Lo ue 
I 

t;olllmr.nded in this Inulter: JudCje Lec, Mr. Sat?, our pJ:esClllt 

state Attorney, who wns the assistant state nttoJ:ncy who 

prosecuted this matter, und NI.'. Adams, whom I think did a 

good job. 

There arc certa i.n miltters t:h<lt the public might \.,onder 

about, ilnd I undl~rstand why theYJ"ight. POl.' m((1l1lple, why a 

case that was triud in December of 1975 didn't yet: reviewed 

on this basis until December of 19B1. J don't know Ivhy Lhe 

Supreme Court of Ploriua took thl."cc-and-a-half years. I 

don't know why it took ano1:her couple of years for the deil th 

\~arrant \;0 be issllod. lind I don't know Ivhy Lhe Congress of 

the United S to les doel:m t t OllilCt the law l ho t 11,15 bCllll in troclnced 

setting forth a ti.me limital'i.on within wldch L1ll~:Je "'J"i1:s of 

habuas corpus I1ItlS,~ be ,i.nstituted. If thoy huo, we wouldn't 

be here on a t;rash basis. 

I wns'qetermi.lIed I ",us ljoing to rule all Lhis mattl'lr on 

Lhe IllCJ;',j I:s. if I pOnsibly could wiLhin tile time ill101~\.'d and 

I felt from tile boginnin9 that was likely to be the Cilse. 
~ ... ..', 

If at any tilne I had thought I coulcln' t Hni sh, I would have 

st:ayed t:he mil teer.. 'fhere would have becn no choice • 

It is Lrue; defendant has a right to appellaLe review 

of this court's' rindings. I iterate that I shall eXilmine 

l'he Lrnl1t'cript When it's prepared and unuoubLodly modify, 

lWl'h,lPS ;)II1PU ry wherever this court UCUIllS nQc.:u:;:3Ul·Y in .1n 

uHort 1:0 provide an order of more assisl:anc'e to Lhe Eleventh 

Circuit. I Lrust Lhey will r0.cognize I:hat it':; not l1S 
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polished as it might have been. I did not \~ant to delay 

, rulil'<:l beco"lul3e I did not want this court to he responsible 

[or any further delay :n the matt'~r which has been del.ayed 

for too long. Rather clearly, when a crime ~s heinous and 

as reprehensible as this one as prc.:;sented to the jury as in 
, 

thjs case, then the execution should have been carried out a 

long t~lrne a90' Society deserves no less. 

The court's formal finding and conclusion is that the 

petition {or writ of hab~as corpus is without merit; it is 

deni ed; and the Illotion for stay is denied. 

I have discussed the matter;fith a judge in the ~levcnth 

Cjrcuit and advised him after the evidence was concluded and 

nryuments have been waived Lhat I had arrived At a conclusion, 

and informed him of it. lie advised that the Court of Appeals 

would give me time to announce my findings and cO'1clusions 

[rom the bench, and then enter a stay in order to perrnit the 

defendant to receive an effective appellate review. Apparently, 

that molY well have been done. 'rhe execution scheduled for 

Lomorro\-" morning, I'm advised, has been sta.yed by Lhe BlevC'nth 

Circuit. 

The burden is upon the Attorney General's Office of the 

SLate o,f r'lorida \..q notify the 'Harden of that. It is not on 

this court. The Cou~t of Appeals made it abundantly clear 
~ .. ..', 

that this at1ministrat1ve'matter had to be carried out 

bt:cause l:hey \~ere, concer;red that if they issued the stay 

after 5:00 o'clock, there might be some difficulty in making 

5ure that the st.ay wus effectively communicated to the;) 

warden. Thal, of course, the Attorney General's Office can 

do, ..lnd I direct that you do that. 

,\, 
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I'IJlEm~FOHE, the pe ti tion' c] ~s enied iJnd the moLion for 

,stay is denied. 

JIM SlIIlTH 
Aflo,.,I<lV Gencral 
Stllte 0/ Fwrida 

DONE AND OHDlmED this /0 d __ ._ ay of December, 1981. 

::' ~~ &5Z~. '-c'!J/) (,~---.---- ... - - '-u. ~. O.1.S tr ~ct Jl1~ge ---

J)JU'AH'l'MEN'l' OJ" IJ~UA I... Al"l<'AlHH 
OFFICE OF THE AlTORNEY GENERAL 

THE CAPITOL 

TALLAHASSEE. FLORIOA 32.301 

January 6, 1982 

Hon~rab1e Strom Thurmond 
Chal:rman, 'Senate Judiciary Committee 
Suite 2226 Dirksen Office Buidin 
Washington, D.C. 20510 g 

Re: S. 653, reforming federal habeas cor us 
procedur:s concerning federal reviewPof 
state cr~mina1 convictions 

Dear Sen~tor Thurmond: 

In his year-end rep t h" 
Warren Burger has a ain ~~ll~n t e Jud~ciary, Chief Justice 
fed~ra1 district co~rt ju i d~ for Congress to revise 
state criminal conviction~ s ~cti?n for collateral review of 
spench to the American Bar'A rer~o~sly, in his annual 
February 8, 1981, Chief Just~~~c at on tn Houston on 
restore greater fina1it t Burg:r urged Congress to 
preventing endless atta~ks Qist~t~ cr1~minal convictions by 
convictions. , n e era court on these 

,-
In his current year-end 

1981, relevant portions of h;eho~th dated December 28, 
Justice Burger urges Con re: LC ave enclosed, Chief 
federal collateral revi g fS to promptly consider limiting 
convictions. He notes,ew"o stat: court criminal 
this country is plagued an~h~oadm~n~stration of justice in 
reasonable finality of j d gge, own,w~th lack of 
(p ,2 l ) S 653' diu .gements 1.n cr~m~na1 cases" -,. loS es gned t h' . 
expressed by the Chief Just' 0 ac ~eve the objectives 
certainty occurs in our cri!ice 1so ,thait greater finality and 
Y

our pro t' na Just ce system I mp act Lon in support of this bill. . urge 

JS/Tmb 
Enclosure 

Sincerely, 

~ener., 
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YEAR-END REPORT ON THE JUDICIARY 
." 

BY 

Chief Justice Warren E. Burger 

INTRODUCTION 

This year marks the 75th anniversary of Roscoe Pound's 'now 

famous 1906 addres's on "The Causes of Popular Dissatisfaction 

with the Administration of Justice." We have made progress in 

solving a number of yesterday's problems, but as pociety turns 

more and more to the courts for solutions -- a task judges do not 

seek -- new problems continue to press themselves. 'Indeed, 

yesterday's solut.ions sometimes become today's problems, for many 

solutions generate yet more grist for judicial mills. Pretrial 

procedures, for example, were instituted to speed litigation. 

Uncontrolled, they are often used by some to frustrate_the very 

goaLs they were institut~d to achieve. In certain respects, as 

Pound said in 1906, the administration of jfistice continues to be 

"behind the times." 

JHve years a90, the AIriericim Bar Association, the Juaicial -

Conference of the United states and the Conference of Chief 

Justices sponsored the "Pound Revisited Conference" in st. Paul, 

Minnesota. The conferees recognized in 1976, as Pound said in 

1906, that "there is more than the normal amount of 

dissatisfaction with the administration of justice in America. 

Assuming this, the first step must be diagnosis." On the 

occasion of that Conference I urged those who administer justice 

to begin to propose an "Agenda for 2000 A.D." -- a systematic 

plan (consisting of research, experimentation and ultimately 
• 

action) to anticipate the future. 

As Lawrence Edward Walsh, then ABA President, stated at the 

1976 Conference: "[W]e are obligated to make our system work, to 

.. .. 
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get something better for the public." P d' oun s contributions, and 
the results of his ,thinking, continue t i o st mulate the kind of 

thought and action which can help us to meet that obligation. 

Against that backdrop, the,following noteworthy highlights of 

1981 developments are pre~ented. 

JUDICIAL WORKLOAD AND PRODUCTIVITY 

Caseload 

,To no one's surprise"federal case filings continued to 

mount, playing out a general fifteen-year trend: 

U"·"i .. 

,. 

Cases docketed in the Supreme ~ourt grew to 4,174 in 

the 1980 Term, a 4.7% increase over the previous 

Term. 

Court of Appeals filings increased even mo~e 

dramatically to 26,362, almost a 14% increase over 

the last judicial year. 

District Court filings expanded to 211,863, a 7% 

Increase Over the last judiciai year. 

The problem these case filings present is not simply 

workload on the courts or delay for th l't' Ie 1 19ants, but a real 

threat to the qUqlity of federal justice. As then Solicitor 

General Robert Bork put it at the Pound Conference, "we are 

thrusting a workload upon the courts that forces them towards an 

assembly line model." 

The futUre gives no promise of rell'ef. A d' ccor lng to recent 

statistical projections prep~red by the Administrative Office of 

the United State's Courts, Court .of Appeals case filings will rise 

between the judicial years 1975 and 1983 by 80%. This represents 

* * * * * * * 
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There isa growing concern about federal District Court 

jurisdiction by wai.of ~ollateral review of state court 

convictions. In hi.s 1981 Morrison Lecture to the California 

state Bar Association, Judge Carl McGowan of the u.s. Court of 

Appeals for the District of Columbia Circuit said: 

"A state prisoner who has unsuccessfully 
exhausted his avenues of state trial and 
appellate relief can, even many years later 
when retrial is not practically feasible, 
attack that conviction in the Federal 
District Court as violative of federal law, 
and procure his release if such a violation 
is establlshed." 

He went on to say that 

r.Congress might well consider the abolition 
of collateral attack by state prisoners in~ 
the'f~deral courts, at least in certain kinds 
of cases • • •• [Federal Courts] should not 
'have to exercise a supervisory authority over 
the administration of state criminal laws 
unless that is plainly necessary in the 
interest of justice." 

Judge McGowan has made an important point and I hope 

Congress will promptly consider limiting federal collateral 

review of state court convictions to claims of manifest 

miscarriages of justice. The administration of justice in this 

courttry is. pLagusd an~ bogged down with lack of reasonable 

fina.l1ty of judgements in criminal cases. 

In the 1980 Year-End Report I noted: "There are signs that 

state and federal dockets are becoming more and more alike and 

that the federal system seems to be on its way to a de facto 

merger with the state court system. There are risks that this 

trend will undermine accepted principles of f~deralism." 

-~----~-------------------------------------------

o 
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This year legislative steps were taken to address this 

pr~blem. On March ~O, i98l a bill to establish a Federal 

Jurisdiction Review and Revision Commission was introduced by 

Senator Strom Thurmond along with Senators Howell Heflin, Dennis 

DeConcini (Arizona), Alan Simpson (Wyoming), and John East (North 

Carolina). The bill was referred to the Senate Judiciary 

Subcommittee on the Separation of Powers qn March 17, 1981. 

The proposed Commission would study state and federal 

courts' jurisdictions and repo~t any recommendations to the 

President and to COngress. The sixteen-member Commission, 

appotnted by the heads of the three~ranches of government, would 

be required to submit a final report to the President and to 

Congress .~~thin two years of its Hrst meeting. Operations would 

'then cease ninety days after the C . i ' omm1SS on submitted its final 

report •. 

The Judicial Conference's Standing Committee on Rules of 

Practice and Procedure, chaired by Ch~ef District Judge Edward T. 

Gignoux (Maine), h,as begun its work on a formal statement 

deson,ibing rulerna'king prClcedutes. That statement will be 

considered at the March 1982 meet~ng of th J d' . • e u 1c1al Conference. 

These efforts 'will further enhance public understanding of the 

formation of the rules which govern the operations of our federal 

courts. 

In light of the Supreme Court Justices' ever-mounting 

burdens, it remains uncertain whether the Justices should set 

aside the time and effort requ~red . • 'exam1ne proposed rUles 

* * * * * * * 
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Senator HEFLIN. Now it is my pleasure at this ti~e ~o c!lll to the 
witness stand the Honorable C. C. Torbert, ~r.! ChI~f Justice of the 
Su reme Court of Alabama, who was a dIstinguIshed ~awye:, a 
gr~at legislator in fact was the legislator that handled In legIsla­
tion a great d~al of the judicial reform measures that. Al.aba:ua 
went through a number of years ago, and is now the chIef Justice. 
It is a great pleasure to have such. a distinguished statesman from 
the South, the State of Alabama, wIth us. 

STATEMENT OF C. C. TORBERT, JR., CHIEF JUSTICE, SUPREME 
COURT OF ALABAMA 

Judge TORBERT. Thank you so much, Mr. ChairI?an.. . 
I could not help but observe that. d~rin~ the time ?erIOd that It 

was IIFlorida day" here, that the dIstinguIshed Senator from Flor­
ida Senator Chiles, paid high compliment to Attorney qeneral 
Smith and then Senator Chiles waited a f~w. moment<>, .durmg the 
testimony of General Smith to await the sImIlar complIment back 
from him. . . h S t J d' .. Accordingly, having never testifIed before t e en~ e u ICIalY 
Committee or any subcommittee th~re?f, yery qUIckly I have 
learned that it is now time for the chwf Justice of Alabama to ~ay 
to the distinguished Senator from Alabama what a wonde~ful Job 
he is doing in protecting the citizens of our State, promoting the 
Tennessee Tombigbee, the peanut qu~tas, and a long, long laund~:y 
list of other efforts that you are makIng on our. beh:alf. [Laugh tel.] 

Now having said that and discharged that oblIgatIOn and resp~m­
sibility I will not read very much of my prepared statement, ,,:h1Oh 
will be'in the record and can be distributed to anyone who WIS?eS 
to see it. I will say this: That as early as 1960, lo~g before. my tI!l1e 
and even your time, the Conference of Chief ~u~t1Oes o~ tlns NatIo~ 
had been concerned about Federal postconvlCtIOn reVIew of State 
criminal decisions. . I I 

It has been of concern since that tIme, an~ more. recept y . 
chaired a subcommittee of the Conference of Chlef.Jus.tlCes In thIS 
area. There are many proposed solutions, one ?f WhICh I~ not before 
this subcommittee but is a proposal to establIsh. a NatIOnal Court 
of State Appeals, which will be heard some time next week, I 
think. ., f thO d t d The Conference of Chief Justices In August.o .. IS year a op e a 
resolution in effect recommending approval In pTlnClple of the sub­
ject matte~ of S. 653. That speaks on behalf of the. conference, ~nd I 
understand it will be on file and subject to reVIew by commIttee 
members and staff. . 

I come before this committee not representing .tha~ c~nference, 
although a member thereof, but I come as the. chIef Justice. of the 
State of Alabama. I would like to first say that In July of thIS year, 
before the joint meeting of the Alabama State Bar and t~e bench, I 
made this statement that I think will focus some attention on the 
overall policy problem: The challenges faced by t~~ courts. and ~he 
legal profession relate to some extent to the pupllC s perceIVe~ role 
that our legal and court systems should play In. the prot7ct~on o~ 
society generally, as distinguished from. the routI.ne functlOning of 
the justice system. In my judgment, thIS perceptIOn relates to the 

u 
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feeling of a majority of our citizens that it is society that is the un­
derdog rather than the convicted criminal defendant pleading for 
mercy. There is a feeling in many cases that the punishment does 
not appear to fit the crime; that litigation costs too much, takes too 
long, and is never over; and lastly-perhaps here you can focus 
some attention-that court decisions protecting constitutional 
rights is a game that defendants win and society loses. 

Therefore, the question then before both the Federal courts, r.'.~ 
Congress, and the State courts as well as the State legislatures, .l0. 

Shall we continue to live with a system which breeds lack of final­
ity in the ordinary criminal case, with endless postconviction re­
views-and now speaking from viewpoint of State courts.:.......postcon­
viction review by our brother and sister judges of the Federal 
courts? 

Of all of these issues in the criminal justice system, issues of in­
tense interest and importance, the one with respect to finality 
seems to be one worthy of the immediate attention of the Congress, 
the Federal courts, and the State courts. From the State court 
level, State courts should fashion their procedure to mandate con­
sideration, first, at the trial court level, a determination of the Fed­
eral constitutional issues, those issues that the Federal courts usu­
ally deal with in their postconviction review; and, second, at the 
appellate level State courts should provide for a unification of 
these issues in the appellate court review of criminal convictions. 

From the standpoint of our State, we have now \.tn,der considera­
tion and in the process of adoption a whole body of proposed rules 
of criminal procedure which in my judgment will do our part with 
respect to the full and fair consideration of Federal constitutional 
issues. That is not to say that this is not being done at the present 
time, and I will address that a little bit later on. 

However, I want to make this statement to the subcommittee: 
one, that State courts do consider Federal constitutional issues; 
State courts are competent to deal with and decide these issues; 
State judges come from the same rank-and-file legal professionals 
from which Federal judges are selected; and, lastly, State courts 
ought to be trusted. 

My hope to this committee and to the brothers and sisters on the 
Federal bench is that Congress and the Federal courts should re­
spond by recognition of these facts. Our legal system, State and 
Federal, must within constitutional safeguards devise some type of 
finality of appeal and in the seemingly never-ending routes 
through the State and Federal systems which circumvent justice 
being carried out effectively. This is the challenge of the State 
bench, the Federal bench, and now before this committee of the 
Congress. 

It seems to me-and many of these things have been said 
before--that Federal habeas corpus reform, in whatever specific 
and result-oriented measures that come out of this subcommittee 
and this Congress, is necessary to insure the integrity of the crimi­
nal justice system in the country. Our criminal justice system is 
founded on federalism and one of its chief goals is finality. It is de­
pendent upon public respect and support. All three of these essen­
tial pillars of our system are being impaired, and we need to do 
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something to save the fundamental values of the criminal justice 
system. 

When you talk about these issues you must focus attention on 
one obvious fact, and that is that the State court system, the pros­
ecution and defense functions, has the principal responsibility for 
the operation of the criminal justice system in the country. The 
U.S. Supreme Court has recognized this in a long line of decisions, 
that is the primacy of Otate government in this area, and yet it 
would appear to at least this one State court judge that an overex­
tension of the use of habeas corpus has frustrated honest judges of 
the State courts who have ability and integrity. 

Let me just give you this example, for instance, as to the review 
process in terms of manpower. In observing the Alabama State ap­
pellate system, of course I know the background and the caliber of 
the judges who serve in it. We have a five-member intermediate 
criminal court of appeals where all the criminal cases are first re­
viewed from the trial level. Those judges have a total of 42 years 
experience on the bench and more than 125 years of combined 
legal experience. 

Our State supreme court, which again reviews the decisions by 
writ of certiorari from the court of criminal appeals, is a nine­
member court whose judges at the present have a total of 89 years 
e?,-perience on the bench and over 250 years of combined legal expe-
nence. 

State appellate judges are as learned in the law as U.S. district 
judges, and it is frustrating to members of the State judiciary to 
see these matters reviewed-many, many years subsequent to final 
conviction-by one single member of the Federal judiciary. 

In sum, the destruction of federalism through the overextension 
of the writ of habeas corpus in recent years is not justified nor is it 
wise. 

Let me, Mr. Chairman, digress for 1 minute to meddle in other 
matters that may be pending before this Congress. I read and hear 
about jurisdictional legislation with respect to our Federal courts 
that will probably be heated in terms of debate this year and per-
haps next year. 

It seems to me that addressing this problem by legislation in the 
habeas corpus field is modest. It is not dramatic but it addresses a 
problem that if the general public were aware on a day-to-day basis 
as to what happens-concededly in isolated cases-in our criminal 
justice system, the public simply would lose more and more respect 
for our criminal justice system as a whole. 

The public has reason to question the basic integrity of a system 
that on the one hand espouses that swift and certain punishment is 
essential to protect society but on the other hand condones a dual 
system of appeal in which facts and legal issues are indeterminate­
ly litigated and never finally dedded. 

Now whether you monkey witt the language and hear from the 
Department of Justice as the proper approach to the statute of 
limitations is not the real issue. The real issue in the case is that 
something must be done in order to restore a degree of confidence 
and support in our criminal justice system. 

I want to emphasize that those of us who support Federal habeas 
corpus reform do not in any way depreciate the historical signifi-
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cance of t.he great. writ or the importance of the legitimate purpose 
of ~he wnt when It can and should serve, but overextension of the 
~nt. beyond any reasonable scope in recent years and the use of it 
In CIrcumstances fo~ ~hich it was never intended will ultimately 
weaken both the wnt Itself and the criminal justice system in our 
country. 

I think .that the same Foun~ing Fathers. w~o expressly referred 
to the wnt of habeas corpus In the ConstItutIOn also deliberately 
chose federalism as the basic governmental structure of this coun­
try, and they enshrined that choice in this great document no less 
tha~ any other principle. The Founding Fathers knew, as we must 
realIze, that no government system can function properly without 
the respect and support of its people. 
. For that reason, if our criminal justice system is to operate effec­

tIVely and efficiently, indeed if it is to endure we must restore 
som~ sembla!lce of i~stitl:~tional sanity to the system. Senate bill 
653 IS a step In that dIrectIOn. 

Thank you very much. 
Senator HEFLIN. Thank you, Chief Justice Torbert 
Let me. see if I can illustrate where we are and ~hat procedural 

and hean!lg protectio~s are provided in the State of Alabama when 
~ p~rson IS ch~rged WIth a,n offense: He has a right to have a pre­
!ImInary hearmg before a Judge to determine whether or not there 
IS probable cause. 

Judge TORBERT. Probable cause. 
. Senator HEl<'!.:IN. ::r'hat is one hearing that occurs. Then before he 
I~ broug?-t to tnal, In the ~ormal course of events a grand jury con­
SIders hIS case and determI~es whether there is probable cause. He 
d?e~ not have a!l ?pportunIt~ at that time to preS\9nt any of his 
SIde, at the pre.lImI~ar~ heanng he can. He can make his choice. 

If the grand Jury IndICts, then he goes to trial and he has all of 
our. ~ederal, constitutional rights, having right of counsel, various 
deClsIOn~ that haye been hel~ pertaining to rights of discovery. He 
h~s a tn.al. If he ~s found gUIlty by a jury, he then has an opportu­
nIty t~ fIle a motIon .for a new trial and then to have a hearing at 
t~at tIme, a new tnal hearing before the trial judge that heard 
hIm. 

Judge TORBERT. That is correct. 
S~nator HEFLIN. Ther~ are .sometimes ~ther types of things but 

?asIcally they are com~med In a new ~nal hearing. Then if the 
Judge overrules the motIon for a new trIal he has an ooportunity 
to take .an .appeal. If l?-e is indigent, counsel'is appointed for him. A 
transcrIpt IS made, thIS, of course, for reasons of Federal law 

Judge TORBERT. That is correct. . 
~e~ator HEFLIN. He then in Alabama goes before the court of 

cnmmal appeals. He has an opportunity there to have his case 
heard, oral ar~ument, and determined. If the court of criminal ap­
peals then affIrms the conviction, the decision of the lower court 
he then has an. oI?portunity to file a motion for a rehearing befor~ 
t~e co';!rt of cnmInal appeals. That court of criminal appeals con­
SIders It on the question of a rehearing then. 

Tl;en ~e has the right under Alabama law to file a petition for 
cer~I~ran to the Supreme Court of Alabama. If that writ of certio­
ran IS granted, he then has an opportunity to have a hearing 

"" . .J 
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before the Supreme Court of Alabama for a determination of 
whether or not the court of criminal appeals was correct in affirm-
ing his conviction. . 

Then he has an opportunity to file a petition for a rehearmg 
before the Supreme Court of Alabama. If that is denied, ~e then i.s 
a position to go to the U.S. Supreme Court where he ca~ fIle a petI­
tion for certiorari outlining constitutional, Federal Issues that 
might have been involved. !,hat petition is e~tl1;er granted or it may 
not be granted but we wIll assume that It IS granted. Then he 
comes before the Supreme Court of the United States for a hearing 
on that. 

If the U.S. Supreme Court then determines that the State courts 
were correct and does not reverse their opinion, he has an opportu­
nity to file a motion for rehearing there. I do not think the U.S. 
Supreme Court grants many new hearings but anyway, it is there. 

Then of course that has gone to the U.S. Supreme Court. Then 
on post conviction he raises. an iss.ue, "I ha~ inc?mpetent counsel," 
or that something else deprIv~~ hIm of a falr trial. Un~er the ,Ala­
bama law he would file a petItIOn for error coram nOVlS, I beheve. 

Judge TORBERT. A writ of error coram novis, that is correct. 
Senator HEFLIN. Then that would go to the trial court. Then that 

error coram novis, if it were denied, would be subject to a rehear­
ing process. If that were denied it would then go to the Alabama 
court of criminal appeals. 

Judge TORBERT. The same process. 
Senator HEFLIN. The same process: I am just going through all 

these numbers and showing the procedure. 
The Alabama court of criminal appeals, he would then have a 

right for a rehearing. The? he. could f~le a .petition to the Supr.eme 
Court of Alabama for certIOrari, at whICh tIme he would be entItled 
to a hearing and then a petition for rehearing on finality. 

All of those now, as I count that it is 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12 13 14 15 16 17 different hearings that he goes through then 
befor~ in' eff~ct he can go into the Federal court for a petition for 
habea~ corpus. Then after he goes into ~hat, if h~ is .denied on that 
issue he then goes through a process wIth the dIStrict court. Then 
it can go to the circuit court of appeals and then go to the Supreme 
Court. . d' Then if that is not successful he can later fIle that he ha Incom-
petent counsel in relation to his error coram novis, if that counsel 
was different from the other. In other words, the number of hear­
ings and proceedings can go on indefinitely--

Judge TORBERT. Endlessly. . . 
Senator HEFLIN [continuing]. And endlessly in regard to thIS. 
Now maybe not all States have the protect~on as we do in Ala-

bama on petitions for writs of error coram nOVlS. I do not ~now but 
I have heard that there have been people who constantly fIle these, 
that. over a matter of 10 years may have had 50, 60 hearings that 
could have come up. This would be the rare case, it is not the u!l­
usual case. I mean, this would be an unusual case, 50 or 60, but In 
the normal course of events before he goes to that he has had gen­
erally 17 opportunities and 17 hearings in the State court~ b~fore 
he would go to the petition, in order that he might have hIS rights 
protected. 

- . "'---.~--
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Judge TORBERT. That is a very well-put definition of the problem 
that a member of the public would be up in arms about, if we said 
that even after the 17 em~merated opportunities, that that person 
whose case had been revIewed now has another bite not at the 
apple but at many, many apples. 

I will make one final comment that I did not make but it has 
been written and I think there is a great deal of unde;lying truth 
to some of the problems in Federal habeas corpus review. That has 
bee~ . a basic mistrust in the ~ast ~s t? State court procedure and 
deCISIOns. I would have to say In thIS tIme, these times that should 
no longer be a valid concern of those who are conderned about 
rights of prisoners and rights of convicted defendants. 

Thank you very much, Mr. Chairman. 
Senator HEFLIN. Thank you. 
Do you have any questions, Mr. Velde? 

. Mr. VE~DE. No questions, Mr. Chairman, just one observation: In 
VIew of thIS procedure which you have outlined which the Alabama 
criminal courts fol~ow ~n affording t~e accused their rights, I just 
wonder what you dId WIth all that LEAA money that was supposed 
to be streamlining the procedure in Alabama? [Laughter.] 

Senator HEFLIN. Well, he wanted to assure that the constitution­
al rights of the defendants were properly protected, Mr. Velde. 

That was ~o~g beforehand and is really the result of some Feder- . 
al court deCISIOns that almost require that I mean the fact that 
there be evidentiary hearings on postconviction re::nedies. In the 
early sixties the fifth circuit complimented the Alabama court-I 
~as not ~ me.mber of the court at that time-for their procedures 
In affordIng rIghts to those that were accused, rights to have a pro­
cedure to determine post conviction claims. 

Really, this has come about in most places-it may be more be- . 
?ause we have a court of cr~minal appeals and have more hearings 
In A.lab~ma-but th.e r~qU1rement of first having an evidentiary 
hear~ng In a determInatIOn on post conviction remedy is a general 
requIrement that has come about as case law from the Federal 
courts. 

Yes? 
. Judge. TORBERT. I want to make one last statement. I think it is 
InstructIve. The Senator from Florida, the attorney general from 
Florida, and I in my remarks have made some reference to -the 
overextensi?n or the overbroad application of the great writ. 

I would hke to simply call to the attention of the subcommittee a 
very recent U.S. ~up~eme Court d~cision which I think typifies the 
overly broad applIcatIOn of the wrIt. The name of the case is Snead 
v. Stringer. It was on petition for writ to the U.S. Circuit Court of 
Appeals, Fifth Circuit. 

It wa~ denied ~ovemb~r 2, 1981 b~t w~th a dissent by Justice 
Rehnqulst, the ChIef JustICe, and JustICe 0 Connor. It was an inter­
esting dissent because as Justice Rehnquist put it these building 
block~ with respect to Miranda rights have been ~verly extended. 
In thIS case we all re?ognize the. right to counsel; we all recognize 
t~e Brewer case, Masza case, whIch in effect says once you are in­
dICted and you have counsel, that the prosecution simply cannot go 
out and deliberately take a statement from the defendant. 
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In this particular case, what happened was that it was the dis­
trict attorney who was calling the defendant, who happened to be 
the custodian of the records of a city in the State, to find out if the 
prosecution could have access to the records. The defendant volun­
tarily said: "Of course, you can have access to the records but it 
will not be really necessary. I signed Mr. Malone's name to a draft 
or check expending public funds.') 

N ow that issue was testified to on behalf of the district attorney. 
It was objected to. It was allowed. It went through the process but 
the interesting thing is this: The court of criminal appeals and our 
court affirmed the conviction because that was not really the issue. 
At trial the defendant himself admitted signing the other man's 
name to the check but the defense was that he had permission. 

It goes through the State process; it goes into the Federal court. 
The U.S. district judge on habeas corpus ordered a new trial. It 
came up through the process and the U.S. Supreme Court denied 
cert, which means he gets a new trial. 

The State court position through its written opinion was that 
even if it was error, it was harmless error because the defendant 
never made an issue of that fact. The defendant admitted that and 
yet the defendant gets a new trial-simply an example of an over-
broad extension of the great writ. 

Thank you. 
[The prepared statement of Judge Torbert and a resolution of the 

Conference of Chief Justices follows:] 

-------________ 11', 
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PREPARED STATEMENT OF C, C, TORBERT) JR, 

I appreciate this opportunity to appear before you in 

my capacity as Chief Justice of the Alabama Supreme Court. 

I appear in su?port of Senate Bill 653 which addresses an 

issue which has concerned me in recent vJears -- the present 

overly-broad scope and application of federal habeas corpus. 

great egal While the writ of habeas corpus is one of the 1 

remedies of the English system of justice, I believe that 

recogn~ze ~t in the originators of the writ would scarcely .. 

its present applications. 

This bill is an important piece of legislation to be 

considered by this Congress. It is important because federal 

habeas corpus reform is ne cessary to ensure the integrity of 

the criminal justice system in this country. Our criminal 

justice system is founded on federalism; one of its chief 

goals is finality of judg~ents; and the system is oependent 

ree 0 t ose essential on public respect and support. All th f 'h 

pillars of our system have been seriously impaired and are 

in danger of being destroyed by overextension of the federal 

writ of habeas corpus. Senate Bill 653, or legislation like 

it, is necessary to save the fundamental values of our 

criminal justice system and to safeguard the integrity of 

our judicial process. 

Federalism is embodied in our organic law and is no 

less important than any other concept that the founding 

fathers wrote into the United States Constitution. Our 

government in general and our criminal justice system in 

particular are based on federalism. Yet encroachment of 

federal courts onto the state court system through an 

overly-broad application of the federal writ of habeas 

,. ., 
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corpus threatens to make federalism a museum piece as far 

as our criminal justice system is concerned. 

It is clear that state governments have the principal 

responsibility for criminal justice in this country. States 

perform the vast majority of the work in this field, and 

time and time again the United States Supreme Court has 

recognized the primacy of state jurisdiction over criminal 

law. Yet in recent years the federal writ of habeas corpus 

has been so egregiously overextended that state court judg­

ments have been denigrated and state court judges have 

become frustrated members of the judiciary. 

The present state of federal habeas corpus law is such 

that federal district court judges and federal magistrates 

routinely sit in judgment of state court decisions and 

determinations. Although a defendant is tried in state 

court and his federal constitutional claims have been con-

sidered by state court judges, that defendant is free to 

collaterally attack the state court judgment in federal 

district court. If a state eonvict can convince a federal 

district court to second guess the state courts on any of 

the myriad of constitutional issues that routinely arise in 

a typical criminal case, his conviction can be overturned. 

Indeed, the situation can be so extreme that even after 

having his claim thoroughly considered and rejected at three 

levels of state courts by more than a dozen state court 

judges, a convicted criminal can still have his conviction 

overturned simply because a single federal district court 

judge disagrees with all of the state court judges who have 

previously ruled on the claim. Furthermore, when factual 

matters are dependent on the resolution of conflicting 

testimony, state courts can be and often are overruled by a 

q 

II 

93 

eC1Slons concerning the credibility federal magistrate whose d . , 

of witnesses usually are not redetermined by the federal 

n constltutlonal issues, the highest district court J'udge. 0 " 

court of a state can be reduced to little more than a lower 

court subservient to federal district judges and federal 

magistrates. The present broad view of federal habeas 

corpus has as its basis a mistrust of t s ate courts as fair 

and competent forums for adJ'udl'catl'on f f d o e eral rights. 

While historically there have been differences in procedure 

between state and federal courts, and it could be claimed 

that state courts were not sympathetic to fed~ral constitu­

tional claims, there is at the present t' lme no reason to 

presume a lack of appropriate sensitivity toward consti­

tutional rights in state trial and appellate courts. 

Moreover, since MapE v. Ohio and the general imposition of 

federal constitutional guarantees on state court procedure, 

judges at all levels of state judicial systems deal with 

constitutional issues daily. There is no intrinsic reason 

to think tha.t one judge is fairer or more competent than 

another. 

In my short tenure as Chief Justice of the Alabama 

Supreme Court, I have observed first hand and on a daily 

basis the functioning of a state appellate system, and I know 

the caliber of the judges who serve in it. Let me tell you 

about the background and experience of the judges who decide 

e ave a lve-member inter-criminal appeals in our state. W h f' 

mediate criminal appellate court whose judges have a total 

of 42 years' experience on the bench and more than 125 years 

of combined legal experl'ence. Our t t s a e supreme court, 

which reviews decisions of the crl'ml'nal 11 appe ate court, is 

tota 0 89 years' a nine-member court whose J'udges have a 1 f 
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experience on the bench and more than 250 years of combined 

legal experience. Our state appellate judges are as learned 

in the law as our federal judges. 

Clothing a lawyer in federal court robes does not 

magically infuse him with more legal and judicial ability. 

There is nothing about the process of selecting federal court 

judges that makes a man who is selected any more qualified 

to decide constitutional issues arising in a state criminal 

case than the state appellate judges who have decided those 

issues before him. Our state appellate court judges, like 

those in other states, are qualified to properly decide 

constitutional issues, and they are as sensitive to federal 

constitutional concerns as any of their counterparts of the 

federal courts. Our state court judges take an oath to 

support and defend the United States Constitution just as 

federal judges do, and they are as dedicated to that great 

document as their brothers and sisters on the federal bench. 

In sum, the destruction of federalism through the gross 

overextension of habeas powers in recent years is neither 

justified nor wise. It should be remedied. 

The second essential concept or goal of our system of 

criminal justice is finality of judgment, and it too is 

being seriously impaired by overextension of the federal 

writ of habeas corpus. What has been created over a period 

of years is a dual system of appeal. It is a daily occurrence 

for a defendant to exhaust his state appellate remedies up 

to and through certiorari to the United States Supreme 

Court, and then years after his conviction to file a petition 

in federal court for a writ of habeas corpus, thereby begin­

ning a long and circuitous climb through the federal court 

system. Presently, federal habeas corpus is almost unique 

. " 
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in the law in that there is no specific period of time within 

which a petition for habeas corpus must be presented. As a 

result, petitions are filed and often granted years and even 

decades after the original conviction has been upheld in the 

state appellate courts. 

It has become a common tactic for convicted criminals 

to delay a number of years after the final state court 

decision affirming their conviction before hu.nching an 

attack on that conviction in a federal habeas corpus pro­

ceeding. This delay tactic serves a dual purpose for the 

criminal. First, the passage of time makes it more difficult 

for the state to rebut any factual allegations of the habeas 

petitioner, thereby enhancing the chances that the federal 

court will overturn his state court conviction. Secondly, 

delay also makes it more difficult for the state to success­

fully retry the criminal if his conviction is overturned , 

because witnesses die, memory fades, and evidence deteriorates 

or becomes lost. That is why so many convicted criminals 

play the waiting game, and that is why some statute of 

limitations is needed to prevent such an abusive tactic 

which serves to free the gUilty and destroy any notion of 

finality. Until some effective statute of limitations is 

enacted for federal habeas corpus proceedings, there will be 

no finality of judgment in state criminal cases. 

The third essential component or goal of our system of 

criminal justice is public respect and support, and it has 

two aspects. The first is the public's respect and support 

of the state court system, and the second aspect is the 

public's respect and support of the criminal justice system 

as a whole. Over-broad applications of the federal writ of 

habeas corpus have undermined both • 
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We cannot expect the public to give any state court 

system the maximum respect and support it needs when the 

decisions of the highest court of the state are routinely 

subject to being reviewed and overturned by a single federal 

court judge or magistrate of the more than a thousand federal 

district court judges and magistrates in the country. Nor 

can the public be expected to respect state court judgments 

so long as those judgments do not command respect in federal 

court. 

The current status of the law involving collateral 

attack9 on state court judgments also engenders disrespect 

for the criminal justice system as a whole. The public has 

reason to question the basic premises of the system when a 

state court judgment reflecting the considered views of 

jurists with a combined total of more than a hundred years 

of judicial experience can be cast aside whenever a single 

federal judge or magistrate simply disagrees with the state 

court judges. The public also has reason to question the 

basic integrity of a system that on one hand espouses that 

swift and certain punishment is essential to protect society, 

but on the other hand condones a dual system of appeal in 

which facts and legal issues are interminably li~igated and 

never finally decided. 

If we care anything about federalism, about finality of 

judgment, and about public respect and support for our 

system of criminal just then steps must be taken to 

correct the damage whi~'r1. has been done to those three compo-

nents or goals of our system by the overextension of the 

writ of habeas corpus in recent years. The concept of 

Senate Bill 653 is a major step in the right direction. 

Section 1 of Senate Bill 653 effectively bars magistrates 
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from making the kind of factfindings in habeas corpus cases 

that will lead to state court judgments being overturned. 

This change in the law is important, because it will mean 

that if a state corlviction is overturned because of findings 

of fact made in federal court the crucial factfindings will 

at least have been made by the federal district judge himself 

rather than by a magistrate. Federalism demands that no 

state court judgment should be overturned in federal court 

as a result of findings made by a non-Article III judge such 

as a magistrate, and Section 1 of the bill will guarantee 

that that does not happen. 

Section 2 of Senate Bill 653 is important for three 

reasons. First, by codifying the "cause and prejudice" 

requirement of Wainwright v. Sykes, 433 U. S. 72 (1977), and 

by defining "cause" in terms not easily evaded, this section 

of the bill will require that state courts have been given 

an opportunity to rule on an issue before a federal habeas 

court considers overturning the state judgment because of 

that issue. Such a requirement promotes federalism. This 

codification and 11 statutory definition of "cause" is necessary 

as at least one federal court of appeals has ruled that 

"cause" can exist where a defendant failed to raise an issue 

because of incompetence of counsel even where the failure to 

do so does not amount to constitutional error. 

Secondly, Section 2 of the bill will change the statute 

so that it expressly specifies as a threshold requirement 

for federal habeas relief that the petitioner prove that the 

alleged violation of his federal rights "was prejudicial to 

the petitioner as to his guilt or punishment," This addition 

to the statute will inc:ease the finality of judgments and 

bolster the public's respect for the system. The finality 
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of judgments and public respect for the system will also be 

increased by the third aspect of Section 2 of the bill -- the 

addition of what amounts to a statute of limitations for 

federal habeas claims. Such a limitation is absolutely 

necessary if there is to be any finality of state court 

judgments. In addition, this would eliminate the afore­

mentioned technique often utilized by prisoners of waiting 

to file fur habeas petition until the state's witnesses have 

died or the convicting evidence is unavailable, thus prevent­

ing the state from showing why a validly convicted prisoner 

should remain in custody. This section provides an exception 

to the three-year period running from conviction where the 

federal right of which the prisoner is availing himself is 

newly created by the courts in such cases allowing the 

three-year period to run from the date of creation of the 

right. Surely, in this day of court appointed attorneys for 

all felonies, this period is long enough to protect all 

rights that a defendant intends to raise. 

Section 3 of Senate Bill 653 is perhaps the most impor-

tant section of all. Under present law, the findings of 

fact of a state court are to be "presumed to be correct," 

and thus the federal court is not to make its own findings 

of fact, unless it is shown otherwise or the state admits 

otherwise. However, federal courts have repeatedly treated 

this language as permitting them to hold evidentiary hearings 

regardless of what the state court record shows. This 

amendment, changing the language to prohibit the federal 

court from redetermining the facts of a case unless certain 

circumstances exist, is necessary in order to prevent federal 

courts from disregarding state court decisions without just 

cause. 
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Other language of Section 3 goes further in requiring 

federal courts to honor state court decisions. In sum, they 

prohibit th~ federal court from setting aside the state court 

factfinding unless the state procedure was not adequate to 

afford a full and fair hearing. Present §2254(d) allows a 

federal court to make its own factfinding if either the 

state court procedure is inadequate to afford a full and 

fair hearing or the defendant did not in fact receive such 

a hearing. This second aspect of §2254(d) allows a defendant 

to fail to present certain facts to a state court, whether 

through negligent or deliberate omission, and then get a 

second factual hearing in federal court. This flies in 

the face of the intent of Wainright v. Sykes of requiring 

a defendant to bring any issues before a state court for 

decision rather than hold back in hopes of a reversal in 

federal courts. 

There are those that argue that limiting federal 

habeas corpus is impairing a great concept of our law. This 

is not so. In fact, we will be returning to a legal remedy 

much closer to the original limits of the writ which has 

been greatly distorted in its extension. Only then will 

habeas C01~pUS be what it was intended, an extraordinary writ 

to be utilized on occasion to correct the occasional abuses 

of our system of justice rather than a second mode of appeal. 

To illustrate the extent to which federal habeas corpus is 

abused, let me point out some statistics. In 1979 a study 

of federal habeas corpus was completed on behalf of the 

Federal Justice Research Program, at the request of the 

U. S. Department of Justice. This study involves a cross 

section of courts of various federal districts. It was 

found that only 3.2% of all petitions filed were successful 
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in obtaining for the petitioner any type of relief. Within 

of "any type of relief" would be i,ncluded the the heading 

f a new trlo'al in state court at which the petitioner granting 0 

h 'It also includes many waA convicted of t e same crlome. 

cases in which the petitioner was granted relief because the 

slo'nce the original conviction precluded the length of time 

eve.n enough evidence to rebut the bare state from producing 

allegations of the petition. 

I would llo'ke to emphasize that those of In conclusion, 

us who seek federal habeas corpus reform do not in any way 

deprecate the historical significance of the writ or the 

1 't' t purpose the writ can and should importance of the eglo lorna e 

serve. But overextension of the writ beyond any reasonable 

scope in recent years and the use of it in circumstances for 

which it was never intended will ultimately weaken both the 

writ itself and the criminal justice system of this country. 

Let us remember that the same founding fathers who expressly 

referred to the writ of habeas corpus in the Constitution 

also deliberately chose federalism as the basic governmental 

structure of this country, and they enshrined that choice in 

the great document no less than any other principle. The 

founding fathers knew, as we must realize, that no govern­

mental system can function properly without the respect and 

support of the people. For that reason, if our criminal 

justice system is to operate effectively, indeed if it is to 

endure, we must restore some semblance of institutional 

sanity to the system. Senate Bill 653 is a major step in 

this direction. 
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CHAIRMAN 
Allwrl W, Barney 
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Secrelarlal 

Hupromn Co~rl of Vermonl 
111 Stnle Sirout 
Monlpeller, Vermont 05602 

National Cenler of Siale Courl~ 

The Honorable Robert Dole 
united states Senator 
Chairman, Subccmnittee on Courts 
Committee on the Judiciary 
Washington, D.C. 20510 

Dear Senator Dole: 

October 30, 1981 

May I thank you on behalf of the Conference of Chief Justices for your invi­
tation of October 15, 1981 to submit written COITm1ent on senate Eill 653, a bill 
to rrodify federal habeas corpus procedures. I am pleased to report that the 
Conference, at its last aru1ual meeting, endorsed by resolution the general prin­
ciples of Senate Bill 653 as amendments to Title 28 of the United States COde. 
I hope that this letter will be made part o.E the hearing record, so that the 
Conference may be tallied aID9ng the supporters. 

The resolution of approval is as follows: 

WHEREAS, a substantial number of duplicative, over­
lapping, and repetitive reviews of state criminal 
convictions in the federal courts unduly pro­
long and call into question state criminal pro­
ceedings wi,thout furthering the historic 
purposes of the writ of ~ corpus; and 

WHEREAS, legislation has been introduced in both houses 
of the united states Congress to rrodify or 
codify current federal law to accommodate 
better the interests of both the federal, and 
state courts in enforcing federal constitu­
tional safeguards, and in assuring consistent 
application of existing federal case law; and 

WHEREAS, adoption of these legislati ve proposals would 
enhance the finality of state criminal pro-
cesses and give appropriate recognition to 
state court proceedings and factual deter-
minations; and 

WHEREAS, these legislative proposals would be in the 
interests of canity between state and federal 
courts and the orderly administration of crimi­
nal justice nationwide. 

NCM, THEREroRE, BE IT RESOLVED THAT: 

(1) The Conference of Chief Justices concludes that 
the enactment into law of the ganeral prin­
ciples of the proposed amendments to certain 
sections ·of Title 28 of the United States COde 
contained in S. 653 and H.R. 3416 relating to 
habeas corpus proceedings will contribute to 
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the orderly and timely presentation of claims 
on behalf of state prisoners, enhance the fi­
nality of state criminal processes, and assume 
proper respect for state rourt factual deter­
minations; and 

The Conference of Chief Justi''f'':'' respectfully 
recommends to the Congress of the united states 
that it enact into law the general principles 
contained in S. 653 and the canpanion House 
Bill, H.R. 3416. 

Adopted at the 33rd Annual Meeting in BOca Raton, Florida, August 5, 1981. 

It should be understood that the issues i~volved. in the resoluti<;>n were 
placed before the full Conference in open seSS10n, w1th full opportun1ty for 
discussion, by the Resolutions Committee and agreement by that ~y was f~rth­
coming. The text of the resolution was developed by our Resolut:ons ~~lttee 
in the light of the following understanding about the proposed leg1slat10n: 

a. 

b. 

c. 

d. 

Require aU fe<Jeral hi)beas corpus evidentiary 
hearings to be conducted by a united States 
district judge rather than a federal magistrate, 

Codify the decicion of wa~nwright.Y...:... Sykes to 
bar federal habeas CCr.\.";rUS renew of the 
admission of an-1nGulp.a~:C;I:y statement unless 
objected to at trial, absent showings of 
caus'a and actual prej udice, 

Establish reasonable time limits within which a 
federal habeas corpus action must be commenced, 
and 

COdify the decision of ~~ Y...:... Mat~ barring 
federal habeas corpus eVldentiary hear1ng where 
the record in the state court provides a fac­
tual basis for the state court findings and 
such record was made under circumstances 
affording the habeas peti~ioner a full and 
fair hearing on the factual 1ssue. 

It is my understandirlg that Chief Justice C. C. 'I'O~be~t of Ala~l, a member 
of our Committee on Federal Review of state Court Connct10ns, ~s lnten~ to I;>e 
present and testify in person concerning the interest of .h1S Cou:t 1n tI:'lS 

roblem I am sure you will find him well informed and artlculate In. speak1~g 
~bout the impact of federal habeas corpus activities on courts with Wh1Ch he 18 
most familiar. 

I thank you again for the opportunity to put before your Committee the posi-
tion of the Conference of Chief Justices. . 
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Senator HEFLIN. We will stand in 5-minute recess and then we 
will resume. 

[A brief recess was taken.] 
Senator HEFLIN. We will call the hearing back to order. 
Next we have the Honorable Arthur L. Burnett, magistrate, U.S. 

district court, Washington, D.C., and the Honorable James T. 
Turner, magistrate, Eastern District of Virginia, Norfolk, Va., on 
behalf of the Committee on Legislation, National Council of United 
States Magistrates. We welcome you gentlemen. 

STATEMENT OF ARTHUR L. BURNETT, MAGISTRATE, U.S. 
DISTRICT COURT, DISTRICT OF COLUMBIA 

Mr. BURNETT. Good morning, Mr. Chairman. 
The National Council of United States Magistrates appreciates 

this opportunity to appear and testify and furnish its views, princi­
pally on section 1 of S. 653. We do not formally appear and testify 
on the other sections, although personally both Magistrate Turner 
and myself are in accord with the principles and purposes and 
goals of the other sections of the bill. 

We will submit our prepared statement for the record and will 
not read that into the record. I have a brief opening statement 
which I will make and then I will defer to Magistrate Turner from 
Norfolk, who has had some substantial experience in this area in 
the eastern district of Virginia. 

SenatoI' Thurmond, in introducing S. 653, commented that the 
change requiring a district judge to conduct an evidentiary hearing 
instead of a U.S. magistrate "recognizes the importance in our Fed­
eral system of State criminal justice proceedings by requiring the 
experience and authority of a Federal judge to overrule decisions of 
State supreme courts." 

Senator Lawton Chiles, a cosponsor of that bill on March 10, ob­
served: "In habeas cases we currently allow magistrates to make 
recommended findings of fact which can, in effect, overrule the de­
cisions rendered by State trial judges and approved by State su­
preme courts." This morning in his testimony Senator Chiles again 
repeated that position. 

As a preliminary matter we would like to make this response: 
Magistrates, in conducting the evidentiary hearing, thereafter do 
not make the final decision which may overrule a State supreme 
court. They hear the evidence, make the record, prepare pro­
posed-and I want to underscore the word "proposed"-findings of 
fact, conclusions of law, and submit to a district judge a recom­
mended dIsposition. 

Thereafter th.at judge must review the magistrate's report de 
novo, afresh, anew, and make a totally independent decision. To 
the extent there are objections either by the petitioner-the prison­
er-or the respondent-the State-or sua sponte, even on his own 
initiative, the district judge can conduct a further evidentiary hear­
ing and may well do so where credibility issues may be critical or 
other factors indicate the judge should hear further evidence in the 
case. 

Where a State attorney general or other counsel representing a 
respondent deems the magistrate's factual findings to be erroneous, 
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it is a. very simple matter to file objections and to request a district 
judge to hear the testimony which is critical to the .fact de~er~ina­
tion and issue. Magistrate Paul G~me, Jr., of the MIddle ~l~trlCt of 
Florida at Tampa, Fla., has advIsed me t~at of ] 29. petltIOn~ he 
screened in the past year, <;mly 19 resulted In eVl~entlary hearlnf5s 
before him and none requIred any further hearmgs before a dIS­
trict judge. He further advised that in most cases the facts. are not 
really in dispute and credibility is not even a close questIOn. The 
ultimate disposition of the habeas petition turns on a question of 
law. 

Magistrate M. Lewis Gwaltney of the Middle District of Alabama 
at Montgomery, Ala., advise.d that for the year ending Ju:r:~ 30, 
1981, for that 12-month penod, he screened 84 habeas petltIOns, 
conducted evidentiary hearings in six cases, and that no furth~r 
evidentiary hearings in these cases were necessary before the dIS-
trict judges. . . 

In South Carolina, the magIstrates for the 12-month perIOd 
ending June 30, 1981 screened 87 State habeas corpus petitio:r:s and 
conducted evidentiary hearings in seven of these cases. lVlaglstrate 
Charles W. Gambrell at Columbia, S.C., has advised me that these 
petitions are most frequently pro se, and an evidentiary hearing 
may be very time consuming. He recently presided at one which 
took 3 days. 

We submit that the magistrate's role in conducting the eviden­
tiary hearing has not really been the source of any problems in 
this area of the law and in State-Federal relations. Indeed, the 
magistrate's role in many districts-for example, in South Caroli­
na-has resulted in facilitating and 'expediting the disposition of 
these petitions. 

Thus, we do not think that a factual case has been made for pre­
cluding magistrates from conducting evidentiary hearings where, 
upon an adequate showing by a State attorney, ~eneral . or o~her 
counsel representing a respondent, a further addltlonal eVldentlary 
hearing may be conducted before the district judge, especially 
where the district judge is sensitive to the issues of State-Federal 
relations and the need for finality of criminal convictions. The ulti­
mate responsibility for overturning a State criminal conviction, 
when that does occur, rests exclusively upon the U.S. district judge 
who enters the order. 

I further wish to note that based on statistics furnished to us by 
the Administrative Office of the United States Courts, it does 
appear that Florida is the leading State in utilizing U.S. magis­
tl'ates tel conduct screening of State habeas corpus petitions aD-d 
conduct evidentiary hearings. In the 12-month period ending June 
30, 1981, in the Northern District of Florida, magistrates screened 
69 such petitions and conducted five evidentiary hearings. In the 
middle district, Magistrate Gaines' dIstrict, at Tampa, Fla., they 
screened 312 State habeas petitions and conducted evidentiary 
hearings in 28 cases. In the Southern District of Florida, in Miami, 
193 such petitions were screened by magistrates-reviewed by 
them-they conducted nine evidentiary hearings. 

From my conversations with the magistrates involved in Florida, 
there does not appear to have been a problem with the magistrates 
conducting the evidentiary hearings. There may be a problem with 

- ~--- ---------~ 
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the law in the ultimate rulings that the district judges may have 
rendered, and for that reason we suggest that before this subcom­
mittee concludes its decision on this legislation, it may be well to 
hear from some of the district judges in Florida and in Alabama as 
to the role that the magistrates have played in rendering substan­
tial judicial assistance in compiling the evidentiary record on 
which these cases must be decided. 

I next defer to my associate, Magistrate Turner from Norfolk, for 
further comments. 

S1'ATEMENT OF JAMES T. TURNER, MAGISTRATE, EASTERN 
DISTRICT OF VIRGINIA, NORFOLK, VA. 

Mr. TURNER. Thank you. 
Good morning, Mr. Chairman. Before my summary of points that 

are set forth in our written statement, I would like to take just a 
minute to outline for you just who and what Federal magistrates 
are. 

Magistrates are judicial officers of the Federal district courts. 
Currently there are about 210 full-time Federal magistrates. There 
are in addition a number of part-time magistrates, but section 1 of 
this bill concerning evidentiary hearings in habeas cases and 
others which I will get into primarily affect these 210 full-time 
magistrates. 

The Federal magistrate system was created by a 1968 act of Con­
gress which was designed to provide additional assistance for over­
burdened and backlogged Federal trial courts. Although this 
system has been fully implemented for less than 11 years, approxi­
mately 13 Federal magistrates have become Federal district judges; 
1 Federal magistrate has become a Federal circuit judge-that 
being Judge Hatchett on the Fifth Circuit Court of Appeals; 2 Fed­
eral magistrates have become State supreme court judges; and 1 
current full-time magistrate is a former law school dean. The chair­
man of the Judicial Administration Division of the American Bar 
Association, whose term just recently ended, is a Federal magis­
trate. 

Magistrates routinely handle a full range of judicial duties in the 
district courts, including hearing every kind of pretrial motion and 
conducting trials of a full range of civil cases and nonfelony crimi­
nal cases. As a result of the 1979 amendments to the Magistrates 
Act, magistrates must have been for at least 5 years members of 
the highest court of the State; they must have been in the active 
practice of law for at least 5 years; and I might say typically those 
who are actually selected far exceed that. Those are minimum re­
quirements. 

Magistrates must now be selected by a public merit selection 
commission, which includes both laypeople as well as lawyers, and 
the district judge that appoints a magistrate must select that 
person from a list submitted by this public merit selection panel. 

I think all of this illustrates that if Congress intended to create a 
system of judicial officers to assist district judges in conducting the 
business of the Federal trial courts, they have succeeded immense­
ly and ought to be proud of their accomplishment. In our view, en­
actment of section 1 of this bill would detract from that success . 
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You have our written and complete statement. At this point I 
would just like to summa:r.·lze the main points we try to make in 
the statement. 

The bill has three sections, as everyone has mentioned, and our 
comments as representatives of the National Council of Magis­
trates are directed only to section 1 of the bill. Now the effect of 
section 1 of this bill on the jurisdiction of magistrates is far broad-
er than the title of this bill implies. 

The title of this bill would suggest, and the testimony of every­
one who has been here so far would suggest, that insofar as it af­
fects the jurisdiction of magistrates it affects only conducting evi­
dentiary hearings in State prisoner habeas corpus cases;. n~t so. 
Section 1 of this bill as it is presently written would also elImInate 
the jurisdiction of magistrates to conduct evidentiary hearings in 
section 1983 prisoner condition-of-confinement cases brought not 
only by State prisoners but by Federal prisoners as well. ~f broug~t 
by a Federal prisoner it would be under another sec.tIOn but It 
would still be a condition-of-confinement case that magIstrates are 
now conducting substantial numbers of evidentiary hearings in but 
could not if section 1 of this bill were enacted. 

The first point we would like to make is that there does not 
appear to be any good reason for enactment of section 1 of this bill. 
Presumably proponents of a measure that would reduce the cur­
rent jurisdi~tlon of magistrates which is being util~zed by the Fed­
eral trial judges would have the burden of showIng tha~ sucl; a 
change is necessary or desirable. We suggest to you that IS a~ Im­
possible burden. We further sugges~ that ena~t~ent of ~ect:l.On. 1 
would detract from the current qualIty and effICIency of JustIce In 
the Federal trial courts and increase backlog. 

Enactment of section 1 of the bill would be inconsistent with a 
10-year trend in extending civil jurisdiction to magistrates. It is not 
as though Congress created a system of magistrates and gave them 
extremely broad civil jurisdiction and now is wondering if they 
granted too much jurisdiction. With the 1968 Magistr~t~s Act, t1;e 
civil jurisdiction of magistrates. was rather extre~ely 1.Imlted. It. dId 
not provide in terms for the rIght to conduct eVIdentIary hearmgs 
in prisoner condition-of-confinement cases, habeas corpus cases, or 
other matters. 

A 1974 Supreme Court case which is cited in our formal state-
ment reversed a habeas corpus decision in "\yhich a magistrate had 
conducted an evidentiary hearing. It was in no sense a constitution­
al case' it was purely one of statutory interpretation, the Supreme 
Court deciding that Congress had not intended for Fede~al magis­
trates to have the jurisdiction to conduct these evidentIary hear-
ings. . . 

Justice Burger, in hi~ dissent, invited Cong~es::; t? I?ake It p~aln 
if they meant .for magIstrates ~o have. that JUrISdlC~IO~ .and Con­
gress quickly dId so. A substantIal portIOn, a really SIgnIfIcant por­
tion of the 1976 amendments to the Magistrates Act was an amend­
ment to specifically grant the power to magi~trat~s, upon ~ssig!l­
ment by the district judge, to conduct these eVIdentIary hearIngs In 
both State as well as Federal habeas corpus cases and in all sorts 
of condition-of-confinement cases brought by prisoners. 
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In addition,. in 1979 Congress went far beyond that jurisdictional 
grant for magIstrates to conduct evidentiary hearings. The 1979 act 
granted power to magistrates to conduct a full-blown trial and 
enter final judg~ent in every civil case, in any kind of civil case, 80 
long as the partle~ cons~nte? to th.e jurisdiction of magistrates. 
Ou~ s~cond major pomt In urgIng you to delete section 1 from 

the bIll IS that any tinkering with the jurisdiction of magistraj'es 
would be inappropriate at this particular time. Another part of i·he 
1979 act directed the Jud.icial Conference to conduct a 2-year stl;dy 
of all phases of. th.e magls.trate system, including jurisdiction, .and 
report on how It IS workmg and what changes if any should be 
~ade. That report has .been 2 years in the works; it is due til) be 
flfe~ next month. At thIS stage to tinker with one element of juris­
dICtIOn out of the context of that whole study would seem to consti­
~ute a large was.te 9f Judicial Conference time as far as jurisdiction 
IS concerned. It IS sImply a matter of bad policy. 

Enactment of section 1 would increase the work load of district 
judges at a time when those judges are not only backlogged and 
overworked but that workload is increasing. We cited in our cover 
letter some statistics from the year which just ended June 30 last 
In. t~at year, the fili~gs in civil court cases increased 7 percent; i~ 
crImInal cases the.y Increased 8.2 percent, these being percentages 
over the year WhICh ended June 30, 1980. In the civil field that 
meant that per ?istrict judgeship there were 350 civil case filings. 
Of course, that IS on top of whatever workload that district judge 
had when that particular statistical year began. 
.El1:actmen~ of.section 1 would limit the flexibility of assignments 

wlthm t?~ dIstrICt co.ur~. At present, a magistrate can hear literal­
ly a:~lY CIVIl m.att~r ~Ithln the district court so long as it is assigned 
to hIm by a dIstrIct Judge and, where it is required the parties con­
sent. To enact section 1 of this bin would be to ba~k off on one ele­
ment of that civil jurisdiction and consequently limit the flexibility 
of the district judge to assign matters where he needs the assist­
ance. 

Finally, enactment of section 1 of the bill we very strongly feel 
would l,lave an adve.rse impact on the kind of people that are 
d!~w!l IPt9 t.he maglst~ate system. As I mentioned, the current 
CIVIl JurIsdICtIOn. of ma!pstrates upon assignment by a district judge 
a?d. w~ere reqU1r~d, :VItl,l consent, is coextensive with the civil ju­
rISdICtIOn of the dIStrI~t ~ud~e~. We feel th~t it is simply axiomatic 
that the broader the JUrISdICtIOn of the offIce, the higher the cali­
ber of person yo~ a!e .go~ng to d.ra:v ~n~o it. If you now begin to 
back off on th.at JUrISdICtIOn,. to lImIt It In some respect, it simply 
makes the offIce less attractIve to the most qualified members of 
the bar. 

For all these reasons and the reasons in our formal written state­
ment, we would .urge that section 1 of the bill be deleted. 

I would be delIghted to try to answer your questions. 
Se.nator HEFLIN. Let me ask you, then-of course each of you are 

ma~I.strate~-how many have you handled, for example, how many 
petItlO~ls dId you handle last year, Judge Burnett, dealing with 
the--

Mr. BURNETT. In the District of Columbia we have a rather 
unique situation, and that is that Congress in the court reorganiza-
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tion bill for creation of the supedor court enacted a provision 
which is comparable to the postconviction procedures in 2255 for 
the Federal courts, which requires that a person convicted in the 
D.C. Superior Court must go back through that court and go all the 
way to the Supreme Court. 

A Supreme Court decision, Sw,cin v. Sup~rintendent, or Reform.a­
tory Superintendent v. Pressley In 1977, saId that the Federal dIS­
trict court did not have jurisdiction to consider State habeas corpus 
petitions in the Federal court. Now prior to that time we used to 
screen them but because of Wedding v. 'Wingo, we did not conduct 
the evidentiary hearing. 'I'herefore, this is not as much of a prob­
lem in the District of Cohlmbia as it is with reference to the Feder­
al courts and the relationship of the Federal courts to the State 
courts in the various States. Therefore, we have a very limited--

Senator HEFLIN. In other words, what you are telling me, you 
have had a pilot program here in the District of Columbia--

Mr. BURNETT [continuing]. Kind of a pilot program for the 
State---

Senator HEFLIN [continuing]. Which is similar to the bill we have 
right here. 

Mr. BURNETT [continuing]. For the State to handfe its own cases, 
basically, and through the State-type system. That IS correct. 

Senator HEFLIN. However, there is still a procedure by which it 
can come to the Federal district court, or is there a finality in 
your--

Mr. BURNETT. Wen, the rare or exceptional case can still come to 
the Federal court where a person belatedly raises a constitutional 
issue which could not be raised in the post conviction procedure in 
the superior court, so there is that--

Senator HEFLIN. Could not have been raised? 
Mr. BURNETT. 1Nhich was not raised or could not have been 

raised previously in the superior court system. 
Senator HEFLIN. Have you read this bill that is proposed? 
Mr. BURNETT. Yes, I have. 
Senator HEFLIN. Does it differ much from what you all have 

adopted here in the District court? 
Mr. BURNETT. I really do not think so. I think substantivE..l.y it is 

pretty much the same basic system. 
Senator HEFL)[N. Has it worked pretty well? 
Mr. BURNETT. I think it has worked very well so far as the Feder­

al court workload in this area is concerned. 
Senator HEFLIN. Well, how do you think it works in regard to the 

protection of the constitutional rights of the accused? 
Mr. BURNET1r. I think it also works very effectively there, and the 

superior court judges and the D.C. Court of Appeals judges who are 
comparable to your State supreme court justices have been able to 
effectively protect the constitutional rights of defendants. 

Senator HEJ£<'LIN. All right. 
Judge Turner, in regard to your situation in Virginia do you 

have a similar situation, where after a conviction has been af­
firmed by tht~ highest court and they have exhausted the Supreme 
Court remedy, do you have a petition by which t~ey go through a 
procedure in the State court before they can go Into the Federal 
district court? 
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Mr. TURNER. Yes, sir. There is a system of State habeas corpus 
which sort of parallels the Federal habeas corpus, except in the 
Virginia State system it can be used only to attack a jurisdictional 
basis of the courts or matters which just simply could not have 
been raised at trial or on appeal, ineffective assistance of counsel, 
or denial of right to appeal. 

Senator HEFLIN. I think most States have similar situations. 
Mr. TURNER. Yes. Virginia does not have an intermediate court 

of appeals for either civil or criminal cases. It goes from the trial 
court directly--

Senator HEFLIN. The Supreme Court of Virginia has Lhe crimi­
nal--

Mr. TURNER. Yes, sir. . 
Senator HEFLIN. It is a little different. It is not really an appeal 

right there, it is an appeal by discretion, and Virginia is one of the 
rare States that have that. 

Let's see: After it comes to you, after it has gone to through all 
of the State remedies, if you were to have an evidentiary hearing 
in the U.S. district court which would be conducted before you as a 
magistrate---

Mr. TURNER. Right. 
Senator HEFLIN [continuing]. You make the hearing, then you 

make your findings of fact and your recommendations to the dis­
trict court judge. 

Mr. TURNER. Right, sir. 
Senator HEFLIN. Then the district court judge will review it. 
Mr. TURNER. Right, sir. 
Senator HEFLIN. Is there any presumption in favor of your find­

ings of facts? 
Mr. TURNER. Senator Heflin, certainly there is no legal presump­

tion. To be perfectly candid with you, I think when district judges 
have worked with a particular magistrate-and I have a splendid 
working relationship with the district judges in the Eastern Dis­
trict of Virginia--and they have had occasion to review your wo~k 
from time to time and know it is good, I think to be very candId 
there may be in their minds a presumption that what the magis­
trate has done is probably right, but I can assure you that that is 
not the end of it. 

In 2 % years I have had occasion in the habeas area to conduct 
only two hearings, and I handle all of the habeas work in the N or­
folk and Newport News divisions in the Eastern District of Virgin­
ia. In one of those two hearings, the Federal district judge to whom 
the findings were submitted reversed me, so it is not in any sense a 
rubberstamp operation. 

Senator HEFLIN. In other words, you go through the hearings-I 
am looking at judicial manpower and opportunities for the protec­
tion of constitutional rights-you go through it, you make ~our 
findings of fact, in other words, you make your recommenda~IOns 
as to the applicability of the facts to the law, to the protectIOns. 

Mr. TURNER. Right, sir. 
Senator HEFLIN. Then your Federal district court judge reviews 

that, which is really a second review. 
Mr. TURNER. Right, sir. 
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Senator HEFLIN. Then if the person, the accused-really he is al­
ready convicted--disagrees, he can file a petition for rehearing in 
your Federal court and have a hearing on that. Then he has the 
right under appeal to go to the circuit court of appeals, and in that 
circuit court of appeals he would have a right before a panel of 
judges, generally three, that would consider the appeal there. 

He would then have a right to file an application of rehearing 
before those three judges. If there are certain circumstances, he 
could have an en banc hearing of all of the judges of that circuit, 
which would be another one, and then he would have a right to go 
to the U.S. Supreme Court. 

Now looking at that, that is one, two, three, four, five, six, seven 
that he has there. Now if he then comes back and raises another 
issue or raises the issue that this counsel was incompetent, he can 
go through the same steps again, or does he then have to go back 
through the State court? 

Mr. TURNER. Two things probably prevent him going through the 
Federal process again. No.1, there is a rule, rule 9 of the rules gov­
erning so-called section 2254 cases in the U.S. district courts, which 
prohibits successive petitions. Rule "9(b) would prevent a successive 
petition which is defined either as the same issue previously ruled 
on on the merits or one which should have been raised at that 
time, such that to raise it now would be an abuse of the writ, so he 
has that battle. 

On a specific issue you raised, that of incompetent counsel in the 
habeas hearing, as I understand the current state of the case law 
incompetence of counsel on a habeas case or a habeas proceeding 
would not be grounds for Federal habeas relief. The only effective 
assistance that the criminal defendant has a right to is at the trial 
and on his appeal, if the State provides an appeal. 

Senator HEFLIN. In other words, if you are in Federal court you 
cannot have incompetent counsel but if you are in State court you 
have an incompetent counsel. [Laughter.] 

Mr. TURNER. If you had a criminal trial--
Senator HEFLIN. Is that the basis of the status of the law today, 

that in the State court it is possible to have incompetent counsel 
but in Federal court it is impossible to have incompetent counsel? 

Mr. TURNER. No, sir. You probably have the same lawyer both 
places. It is simply that you have a sixth-amendment right to effec­
tive assistance of counsel only in your State court criminal trial. 
You do not in a State or Federal civil trial. Habeas cases are civil 
cases and you do not have that sixth-amendment right in civil 
cases. 

Senator HEFLIN. Well, assuming the procedure we pointed out 
with Chief Justice Torbert for 17 hearings, and then we have 7 that 
we would go through, that is 24 hearings that a person would have 
the right to. That does not then preclude him from-there are still 
avenues that he can continue to go back into the State court and 
raise an entirely different issue. 

Mr. TURNER. He is free to go back to the State court if they will 
hear him. 

Senator HEFLIN. With some limitation but not with absolute cer­
tainty, he can still come back into Federal court and it is possible 

u 
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for him to go through that same procedure again on a legitimate 
point. 

Mr. TURNER. Is is certainly possible. It certainly has happened. 
Rule 9 would ordinarily preclude it. 

Senator HEFLIN. I believe that is all. 
Do you have any questions? 
Mr. MANSON. I had several. 
What percentage of the de novo reviews reach a conclusion that 

are contrary to the decision of the magistrate? Do you have any 
idea nationwide? 

Mr. TURNER. I really do not have any nationwide statistics on 
that. I could tell you my own experience. It is very small. I have 
been handling in the 2% years since I have been a magistrate, as I 
mentioned, all of the habeas work. I have been reversed that 1 
time in 250 matters but that 1 time was the 1 time I recommended 
that the petition be granted. The district judge reversed it. 

Mr. MANSON. I guess I would be curious as to how that figure 
might compare with the percentage of findings that are overturned 
as opposed to the ones that are overturned on de novo review. 

Mr. TURNER. I am not sure I understand the question. 
Mr. MANSON. Well, are all appeals taken from magistrates' deci­

sions? I mean, there is more than one route for appealing those de­
cisions, as I understand it. Is that correct? 

Mr. TURNER. No, sir. 
Mr. MANSON. Are all reviews on a de novo basis? 
Mr. TURNER. Right. 
Mr. BURNETT. As to habeas corpus matters? 
Mr. TURNER. Yes, as to habeas corpus and in any dispositive 

matter, any dispositive civE matter there is a de novo review to the 
Federal district judge. 

Mr. BURNETT. Only when the magistrate acts by consent and it is 
a civil matter that it goes to a district court judge. Then it would 
be an appellate standard or, in several cases which we have tried, 
the current 1979 act provides for a direct appeal to the court of ap­
peals. Huwever, that is in a civil case where the parties have con­
sented to the magistrate's jurisdiction. 

Mr. MANSON. I understand that roughly one out of seven peti­
tions filed in Federal courts are habeas petitions, so I guess we are 
talking a relatively substantial number there. I believe also in the 
State of Virginia there are 1,200 habeas cases that are handled by 
the attorney general's office in that State. I was just wondering 
what percentage of these habeas cases that are raised on the State 
level find their way into the Federal system, say, in the State of 
Virginia. 

Mr. TURNER. There again I do not even know that such statistics 
have been kept but if I had to guess, I would say virtually every 
one. In fact, there is the current requirement to exhaust State 
court remedies before you even have Federal jurisdiction. 

Mr. MANSON. Which is not true under 1983, as I understand it. 
Mr. TURNER. It surely is not. The real burden in the Eastern Dis­

trict of Virginia is with the 1983 cases, another reason for deletion 
of section 1. Currently I am conducting all of the 1983 evidentiary 
hearings. If all of that were thrown back on the district judges it 
would be unfortunate. 
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Senator HEFLIN. Thank you, gentlemen. We appreciate it. 
[The prepared statement of Messrs. Turner and Burnett follows:] 

II 
II 
II 

!\ 

118 

PREPARED STATEMENT OF JAMES T, TURNER AND ARTHUR L, BuRNm 

S.653 is a bUl to amend Title 28 U.S.C. to modify 

habeas corpus procedures affecting state prisoners. The bill 

would also affect procedures in condition-of-confinement 

cases filed by both state and federal prisoners. 

S.653 contains three sections. Section 1 deals with 

the jurisdiction of United States magistrates to conduct 

evidentiary hearings in state prisoner habeas corpus proceed­

ings. In addition, by eliminating language in 28 U.S.C. Sec. 

636(b)(1)(B) granting authority to magistrates to conduct 

hearings concerning "prisoner petitions cha llenging 

condi tions of confinement," this bi 11 would el imina te the 

·authority of magistrates to conduct evidentiary hearings in 

both state and federal prisoner condition-of-confinement 

proceedings. Our statement is addressed only to the pro­

visions of Section 1 of the bill pertai ning to magistrates' 

jurisdiction. 

Sections 2 and 3 of the bill would amend 28 U.S.C. 
~ 

Sec. 2244 and Sec. 2254( d) in ways which would reduce the 

number of state prisoner habeas corpus peti tions handled by 

the federal courts. He do not, in this statement, take any 

position with respect ~o Sections 2 and 3 of the bill. 

It is important to note that Section 1 of the bill 

is entirely separable from Sections 2 and 3; if Section 1 

were deleted from the bill, Sections 2 and 3 could stand 

alone as amendments affecting federal court treatment of 

state prisoner habeas corpus petitions. 

Section 1 would eliminate the juriqdiction of 

United States magistrates to conduct eVidentiary hearings in 

state prisoner habeas corpus matters and would also revoke 
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jurisdiction to conduct evidentiary hearings in prisoner 

condition-nf-confinement cases initiated by both state and 

federal prisoners. In this respect, the bill is significantly 

broader than its title implies. 

~>Je are opposed to the Section 1 provisions which 

would reduce and restrict the existing civil jurisdiction of 

magistrates for several reasons. 

A reduction of magistrates' jurisdiction \\lould be 

an unfortunate and perhaps even disasterous reversal of a 

strong trend in the opposi te direction. Under the Federal 

Magistrates Act of 1968, which created the magistrates 

system, magistrates had authority to conduct preliminary 

reviews of prisoner petitions and to make reports and recom­

mendations concerning whether there should be a hearing. 

Shortly after the Act was implemented, magistrates in some 

district courts were used by federal district judges to 

conduct evidentiary hearings in habeas corpus cases, a 

practice which was a boon to the expedi tious handl ing and 

disposition of such matters. This practice was struck down by 

the Supreme Court in Hingo v. I~cddi.ng, 4Hl U.S. 461 (1974). 

The Court considered its decision simply as one construing 

the statute and decided tha t Congress had not intended to 

authorize magistrates to conduct civil evidentiary hearings. 

Congress promptly responded with the first major amendment to 

the Federal Magistrates Act in 1976 (P.L. 94-577, October 21, 

1976) specifically authorizing magistrates to conduct such 

hearings and to recommend final disposition. Thus, after the 

1976 amendments to the Federal Magistrates Act, magistrates 

were expressly empowered to conduct all phases of prisoner 

petition cases except entry of case dispositive orders (which 

can be entered only by district judges). 

., 
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As part of the 1979 amendments to the Federal 

~1agistrates Act (P.L. 96-82, October 10, 1979) Congress 

expanded the trial jurisdiction of magistrates to include any 

and all civil cases, whether jury or non-jury and regardless 

of the subject matter or amount in controversy, so long as 

the parties consent to the magistrate's jurisdiction. Thus, 

as of October 1979, with the consent of the parties, the 

available jurisdiction of magistrates in civil cases has been 

literally and precisely the same as that of United States 

district judges. 

From the foregoing, it is clear that since the 

implementation of the 1968 Act which created the magistrates 

system, the trend of Congress has been to amend the ini.tial 

enabling act to increase and expand the civil jurisdicti.on of 

magistrates to the point where it is now as broad as constitu-

tionally permissible, and the district courts have 

consistently used this authority. Section 1 of the bill would 

not only reverse this desirable trend, it would have the 

practical effect of repealing the most significant provisions 

of the 1976 amendments to Magistrates Act. If Section 1 were 

enacted, the only evidentiary hearings which magistrates 

could conduct in litigation initiated by prisoner petitions 

would be that in federal prisoner habeas corpus cases under 

28 U.S.C. Sec. 2255, an area where magistrate involvement has 

traditionally been extremely light because the cases are 

routinely assigned to the district judge who conducted the 

federal prisoner's trial and who would thus be familiar with 

the background of the federal prisoner's claims. 

Consequently, even though magistrates' jurisdiction to con­

duct evidentiary hearings in this narrow area of prisoner 

petitions would remain, in the context of current and 
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efficient case assignment practices, the jurisdiction of 

magistrates to conduct evidentiary hearings in prisoner peti-
4 

tion litigation would be virtually eliminated. 

An appreciation of the impact that elimination of 

this jurisdiction would have on the workload of district 

judges can be gained from an examination of statistics for 

the preceding three years. Evidentiary hearings conducted by 

magistrates over the three years preceding June 30, 1981 

which would have been prohibited had Section 1 been in effect 

are as follows: 

YEAR ENDING STATE HABEAS CIVIL RIGHTS 

June 30, 1979 198 220 

June 30, 1980 212 l~03 

June 30, 1981 243 401 

To place these figures concerning hearings in the 

prisoner petition context, the following figures demonstrate 

tl:te total number of prisoner petition matters disposed of by 

magistrates for the three years precedtng June 30, 1981, 

including those in which hearings were conducted: 

YEAR ENDING 

June 30, 1979 

June 30, 1980 

June :W, 1981 

These 

STATE HABEAS 

4,512 

4,334 

5,513 

statistics 

FEDERAL HABEAS 

1,978 

1,736 

1,854 

illustrate the 

CIVIL RiGHTS 

5,572 

5,508 

7,450 

significant 

assistance which magistrates have rendered to district judges 

(a total of 1,677 evidentiary hearings durin~ the t~ree years 

preceding June 30, 1981) and demonstrate the burden which 

would be imposed upon district judges should Section 1 be 

enacted. The existing jurisdiction frees the time of district 

• 
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judges for conducting trials in felony cases in order to 

comply with the deadlines of the Speedy Trial Act, for 

conducting hearings and trials in civil cases requiring 

priority treatmt!;\'lt under various Acts of Congress, such as 

Title VII, Freedom of Information Act, and Privacy Act, and 

for conducting other cases requiring priority such as those 

c~allenging regulations of government agencies or requesting 

injunctive or other expedited relief, and otherwise 

contributes to reducing and preventing substantial civil and 

criminal case backlog. 

These statistics further illustrate that enactment 

of Section 1 would contribute to inefficiency and delay. When 

the J'udicial officer who conducts 'd' an evJ. entJ.ary hearing is 

the same one who has handled all other judicial aspects of 

the matter, including determination (for the purpose of recom­

mendation) that an evidentiary hearJ.'ng J.' s ' d d ln ee necessary, 

duplication is avoided. On the other hand, when the judicial 

officer who conducts the evidentiary hearing is not the s5me 

one who has been previously immersed in the case, some 

efficiency in use of scarce judicial resources is lost. 

A provision of the Federal Magistrate Act of 1979 

required the United States Judicial Conference to undertake a 
4 

study of the magistrates system in accordance with recommenda-

tions of the Judiciary Committees of both houses of Congress. 

One of the inquiries directed to the Judicial 

Conferenc~ concerns the 'ur' d' t' f ' J LS 1C lon 0 maglstrutes and 

tvhether it is appropriate in its present form. That report, 

two years in the making, is scheduled to be filed with 

Congress in flecember, and presumably could lead to hearings 

concerning jurisdiction as well as other major aspects of the 

magistrates system in the Spring of 1982. It would be most 
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inappropriate, in view of this status, to tamper with one 

aspect of the jurisdiction out of the context of the 

Congressionaliy directed study. 

Congress has established magistrates as judicial 

officers of the district courts with authority to handle any 

and all aspects of all civil cases pro'Jided that the pre-

requisi tes of consent and assignment are met. Carving out a 

major specific catagory of cases would unduly limit the 

flexibili ty that has been a major reason for the success of 

the system. The district courts would be left with a situa-

tion in which a magistrate could conduct trial and enter 

judgment in the most complex anti-trust, securities or employ­

ment discrimination litigation but could not conduct the 

evidentiary hearing in a habeas corpus case or a pri soner 

condition-of-confinement case. 

Enactment of Section 1 of the bill would, of 
~ 

course, mean that district judges would thereafter be 

requi red to conduct the evidentiary hearings. This does vio­

lence to the whole purpose of the Federal 1'1agistrates Act 

which is to permit magistrates to be of maximum assistance to 

district judges and thereby prevent backlog and increase 

access to the courts by all segments of the public. 

The Judicial Conference of the United States, at 

its September 1981 meeting, adopted a resolution opposing 

Section 1 of this bill. The Conference adopted the view that 

any such selective restriction on the ci vi 1 jurisdiction of 

magistrates should be rejected as a matter of basic policy. 

A continuing concern of the National Council of 

United States Magistrates and of magistrates generally is 

with attracting and retaining lawyers of the highest caliber. 

It is axiomatic that the broader the jurisdiction of the 

.\, 
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office, the higher the caliber of practitioner who \vill be 

attracted to it. The fact that under current law magistrates 

have jurisdiction in civil matters co-extensive with that of 

district judges (upon assignment and, where required, with 

consent of the parties) is a major factor in attracting and 

retaining the same caliber of persons who would be interested 

in and considered for distrl.·ct . d h' A JU ges l.ps. significant 

shrinking of this jurisdiction would make the position less 

:'l.ppealing to some degree to the kind of practi tioner that 

Congress undoubtedly hopes to attract. 

Rased on all of the foregoinf]:, we t 1 _, s rong y urge 

that Section 1 of the bill be deleted. 

Sena~or HEFLIN .. We now call the panel consisting of Prof. Ste­
phen GIllers, assocIate professor of law, New York University, New 
York! on be~alf of the American Civil Liberties Union; Mr. Richard 
J. WIlson, dIrector, Defender Division, National Legal Aid & De­
fender A~sociation, Washington, D.C.; and Mr. Robert L. Harris, 
past presIden~ of the Nation21 Ba: Association, Washington, D.C. 

We are delIghted to have you wIth us. Your written statements 
will be put in the record in full, and if you will we would appreci­
ate your summarizing them. 

STATEMENT OF S1'EPHEN GILLERS, ASSOCIATE PROFESSOR OF 
LAW, NEW YORK UNIVERSITY 

Mr. GILLERS. Thank you, Senator. 
I a:m professor at NYU law school and I am speaking here on 

behalf of the American Civil Liberties Union. I thank you for this 
opportunity to present our views. 
. The st~tements I he~rd this morning, Senator Heflin, were very 
mformatIve. I sympathIze, as I say in my statement with the con­
cer~ [or finality and with the interest of the State judiciary in 
aVOIdmg sandbagging and in protecting their valid procedural rules 
in criminal trials . 

. Nevert~eless, the American Civil Liberties Union opposes this 
bIll. But It does not oppose it primarily for constitutional reasons 
and it. do~s not oppose it bec~use we feel that its policy concerns 
are mIsgUIded, although we mIght balance those concerns different­
ly in particular cases. Rather, Senator, we oppose the bill because 
we believe it is unnecessary as a matter of fact, unwise as a matter 
of law, and could lead to great injustice in (!ertain kinds of cases as 
I believe Mr. Rose this morning also recognized. ' 
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BROWN VERSUS ALLEN 

gaged in today was com-
Senator, the debate that we e~~ee~n Justices Frankfurter and 

menced ?-early 30 yeAaZZs a1~ebfirst major case of the modern era 
Jackson In Brown v. en, . J k in a very cogent 
of habeas corpus,)uris~ction. /~:!~ch aah:~~~ck for a needle. is 
i~age, saiddthat ?the wtheo aftft~de that the needle is not worth the 
hkely to en up WI 
search." d "b t the increasing number of meritless 

He was concerne a ou d ainst the very small 
Statebhabefas p~ttif~lnSt!¥:~::e~~ ~e~~:i~~~. j~stice Frankfu~ter bin 
num er 0 men . t "rigid rules whICh Y 
the same opinion warned, howev~h:~:}PSReallY Senator Heflin, 
avoiding some ~buses generate is to find th~ right mix, if you 
what we ar~ trYIng t~lldo helredtotdh~ "haystack" without excluding 
will the mIX that WI exc u e , " the "needles. 

"FLOODING" THE COURTS 

h h d d I have heard a great deal, and 
Now, Senator, you iW'll~ar Wrench Smith has testjfied before 

g~~'g!;~~r~~%~?h~~Stat~ h::as pe~i~~n~th~~~~~.d1f~;~~?::~li 
al court. ThIs IS. n.olt trdue. ~h~ fict:h~ number of State habeas peti­
Federal cases, C1V1 an cnm1na '. d' June 1980 ac-
tions filed in thAedFe.d~ratl ct?urt01fnf1'cteheofY~h~ unife% States Co~rts, 

d' g to the mInIS ra 1ve .. b t 
cot' 13n 5 t f the total filings and if you hm1t your ase 0 was . percen. 0 , 

civil cases only It wailionly 4.1 bb'~i~;~lY it is misleading to call an 
Not all cases are e same. 3 ears and require a 6-month 

a~titrust case that may ~19~~aw.ra clse that is disposed of on sum­
tnal, ~ne case, w~en Y3u 4 ths say a contract case, one c9:se. 
mary Judgme?-t a ter or mon th~ court and so you must weIgh 
'Fhey ma~etdl1flferentt dem~h~s d~~ands that the particular case is 
In some In e 1gen way t 
making on the respondent and on. the court sys em. ercent of all 

It is instruc~i~e theref(~{e, ~ thd~~f~~:t p~:~:1:1,9~n~ that only 2 
State habeas f1hngs ~re .1S~lSd~ith a hearing. In the year ending 
perc0nt actually are er~ldat e 133 cases nearly all of them to a 
~une 1980, thaht amtoun ~ 0 thereby r~ducing yet again the de­
Judge rather t an 0 a J~ry, 
mands on the Federal com. t sYksthem. 1 g the trial takes. Of the ap-

Furthermore one has to as ow on . th I 
. tely 20'0 State habeas corpus trials held 1~ e year 4 OaOmO 

proxIma d d less By comparIson, some , 
~l~iikfri~l~la;;~ l4s~:yS a or afon';er in' the Federal court system in 

that year. 
LIMITS OF LANGUAGE 

. uld think of a way to write a 
ru~°fu!l ~~:Idr:x~l~~:n;~:eb~d~:S~s, t~e cases tha! ir~u~~~~;~ 
wind up being rejected anyway, the mentl~s.s ones a od cases th~ 
while allowing in alndd alllowdingthto ,9hoaty~' d:~d1~1~de 1he "needles." 
"needles." We wau exc u e e 

a 
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However, the English language and human predictability are 
simply not sufficiently advanced to create that kind of exact defini­
tion. It is not possible. We can make efforts but we have to realize 
that our efforts are rough at best. We must also realize that there 
are going to be "needles" in any batch of habeas cases; that is, peti­
tioners that deserve Federal attention, petitions from persons who 
were wrongfully convicted and possibly innocent persons who were 
wrongfully convicted. We do not want through rules that exclude 
the "hay" to exclude those meritorious petitions as well. 

PROCEDURAL DEFAULTS ONLY 

Senator, there has been a lot of talk-and you have presented 
me with a very clear description of the court system in Alabama, 
one that I did not have before coming here today-about the many 
remedies, the many opportunities a State prisoner or a State de­
fendant has to raise his or her Federal constitutional claims. How­
ever, we should be very clear about one thing: S. 653 would not di­
rectly involve or affect most State habeas cases. 

The reason is that it does not attempt to undermine or change 
the rule in Brown v. Allen. That rule, handed down in 1953, said 
even if the prisoner, the defendant, has had a chance to raise the 
Federal claim in State court, and whether or not he has sought cer­
tiorari in the Supreme Court, so long as he has raised it in State 
court, has given the State court a chance to consider it, he may 
seek relief on that same claim in a collateral attack in Federal 
court after exhausting any collateral State remedies. 

So long as there has not been a procedural default in State court, 
despite this proposed law, the State prisoner would be . entitled to 
continue to have a Federal review of the Federal law question. This 
bill would not affect that at all. 

N ow we do not know-I do not know and I do not believe the 
Administrative Office of the U.S. Courts knows-how many of 
those 7,000 claims or 133 trials would be totally unaffected by this 
bill. I think that is something we ought to be aware of when we 
talk about "stopping the flood" if indeed there is a flood at all. 

Now I would like to concentrate on the cases this bill does affect, 
namely those cases in which there has been a procedural default in 
the State court, that is, the defendant in State court did not object 
to a particular act by the prosecutor or a procedure in the State 
system, and now seeks to raise it is an issue collaterally in Federal 
court. 

WAINWRIGHT VERSUS SYKES 

Justice Rehnquist, in Wainwright v. Sykes only 4 years ago, Sen­
ator Heflin, said that that prisoner will not be allowed to raise the 
issue unless he can show actual prejudice and cause. Justice Rehn­
quist refused to define those terms, saying that those terms would 
give Federal judges an opportunity to correct serious miscarriages 
of justice and did not need further definition except on a common 
law, case-by-case basis. Justice Stevens, concurring, said the Court 
"wisely refrained" from defining those terms, "cause" and "preju­
dice," from freezing them to a particular meaning. Given the limits 
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on human predictability and on the preciseness of language, he was 

cOThf;' bill would ignore that lesson, which
C 
too~ ~~.yeb·ll' ;~~ld 

Broz)Jn v Allen in coming to the Supreme our .... IS 1 Id 
leavn th~ definition of prej~dice to a ~ase thw def:dl~~~~~:e~~ Th~se 
defin;~ with only four posslbl~ meanl?gs ~ ~?zed are n~t nearly 

~~~~~he~~i~~:~.:C~ ~:r' r;:~~f~~tk~:,n~~gh:i~ find a~d consider the 

"needles." . d th t 
N ow I think Justice Rehnquist and JustIce Stevens an e cliur 

in Wainwright are right, in that the definition of cause as wb ~: 
the definition of.prejudic~tought ~o tt~ a~~~~t~n :al~ah~~~-f~ll c~~fi: 
1e~;~~n t~~! §~~r~~C~u~~ inn being careful not to loosely define 
those ways, those words. 

SUPREME COURT AWARENESS 

The Supreme Court has, it seems to I?e, shown a great s::~tiIt 
~~ t~e~de~r~~,:s/Po~~~, Y~hrCh°::'xcl~~~ ~h':ul~~~:~n:od ill~g~llY 
seized evidence from being raised in FedSeral ~our~ a~: i~cdecidea 
raised in State court. Just last term, ena or e , 

SUThaf ~~~~t~~se in which the ninth circu~t foun~ tJ:at a State 

prisoner I:ad beep cO~fict~.d as Thes~lt t}[ ~i~c~£i~~h!f7a::~1=!: 
tive eye-yvl'tness IdentI l~i~ed fac~ ~~d law conclusion of an inter­
greed wIth a contrary, . C 1'£ . The Supreme Court sent the 
:~~i~=CkP~~da~~idut~t fue ~in~hlci~cuit; y ou hav~ to abi~il~~ 
2254(d) and you have to presume that the lI~term~d)ate alP 1 
cour~'s ~onclusion on tlhiS mixed fadct an! labu~s~~~~in~i~~e~vicle~~: 
convIncIng-not mere Y a prepon eran. 
indicates otherwise't b ck I think that case as well as Wainwright 

The case was sen a . . t' t th roblems 
1 that the Supreme Court is qUIte atten lYe 0 e p Id 
~l~~rsa flood of State habeas petitions-if it does come or cou 
c~lme would present to the lower Federal court. 

THE SNEED CASE 

e other oint with regard to what Justice Torbert spoke about 

t]tPsn II!O!1)inl1n r~ating therSUP[hl~:'n~~~ht'J;:J~:a~~bfr~~;~eit 
~2r:~le~~:le ~fean c:b~s~a~/~he writ. T~at is not an abuse of ~li 
~~it. What he was complaining about, rl.ghtly (rr wr~hgla-::ml to 
am not speaking to whether or not the dIssent fo.m. e b~~~a was 
ghrant bcerttiotr.ari wuales cHoreredi~~~fi{k~et~afa~~rr~atlfh~gfifth circuit 
t e su s an lve r . h' t d' d 
applied a different constitution.al rule than IS Jour Id · It was not 

I understand that. Nobody l;~es iO ~:r~~~~nw~~u~h~e f~ct that the 
the rem~dy thit troubli~ ~b l~he rffth ~ircuit, without review in 
~h~S~~~~~!:C~u~:, dffte~~d flom the rule imposed by the Alabama 
Supreme Court. 

--- ~--- ------~-------
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CONCLUSION 

It is wrong and it is especially wrong and dangerous in this area 
where, as the Supreme Court has learned, flexibility is necessary, 
to use a jurisdictional statute, to prohibit-no matter what may 
happen, no matter what miscarriages of justice may come to pass­
Supreme Court and lower Federal court collateral review. 

Thank you very much. 

STATEMENT OF RICHARD J. WILSON, DIRECTOR, DEFENDER 
DIVISION, NATIONAL LEGAL AID DEFENDER ASSOCIATION 

Mr. WILSON. Senator Heflin, thank you very much for the invita-
tion to appear today. . 

My name is Richard Wilson. I am with the National Legal Aid & 
Defender Association. I would like to adopt the remarks of Mr. 
Gillers as my own. He stated the case very aptly. I can only add to 
the statistical data that he gave. I believe my written statement 
updates the statistics for last year's filings, that is those cases filed 
on Federal habeas during the year ending June 1981. 

Again, the experience is almost identical. In reviewing the expe­
rience in the Federal courts over the past 10 years, I think it is 
clear that in 1970 we reached a zenith in the number of filings of 
Federal habeas petitions in the Federal courts, and that that 
number has actually been in decline for the last 10 years. I think 
that is a significant fact when we examine the allegation of a 
"flood" of habeas petitions before our district judges and magis­
trates. 

Expanding just for a moment even beyond that, not just to the 
number of cases which appear in the Federal courts annually but 
to the number of criminal convictions which occur in our system 
yearly, as my statement documents there are over 2.25 million con­
victions in courts of general jurisdiction in this country. I will 
accept the statement that was made earlier this morning that 
there are approximately 200,000 individuals in our penal system 
every year. 

In all but 7,800 of those cases last year, the findings of the State 
courts, were final. They were final decisions which were left un­
touched by any Federal judge. Those 7,800 cases which did proceed 
into Federal court on habeas represented only 4 percent of the 
total filings and less than 1 percent of the total trials held in Fed­
eral court, if we equate an evidentiary hearing with a trial. Again, 
Mr. Gillers' statement with regard to the scope of those trials is 
very informative. 

I think that fact is most interesting in two respects: It shows 
both that these cases do not consume an inordinate amount of time 
in the Federal court system and that, as compared with the 2.25 
million convictions which occur in our system annually, there is an 
overwhelming deferral by Federal court judges and magistrates, 
and in fact by the defendants themselves, to the State court fact­
finding process. 

My experience in Illinois as an appellate defender with the State 
appellate defender office of Illinois for almost 8 years is a micro­
cosm of what I believe has occurred in many other jurisdictions 
since the time statewide defender services have been provided. 
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During the existence of the office of the State appellate defend~r in 
Illinois there were or have been approximately 10,000 appeals fblled. 
Of that number only 77 have been pursued on Federal ha eas 

cOS~~~tor HEFLIN. If you could summarize it, we h~ve a vote that I 
have to go to, to help save Legal Services CorporatlOn. If you would 
hurry, therefore, I would like to go vote on that. There IS a vote on 
right now but go ahead. . . . 

Mr. WILSON. With regard to your eluclda~lOn ?f the 17 steps In 
the review process, I think your stateI?en~ IS qUlte .ac~ur~t~ and. I 
think that def\cribes a system that eXIsts 1;0. many Jurls,dlCtlOns In 
the country. What I think you do not take Into account In enu!ller­
ating these steps is the fact that there is a funnel effect, whlCh I 
have already articulated: The numbers decrease and the rules 
against the defendant increase. 

This bill would do nothing to prevent the defen~ant from I?ursu-
ing his case into Federal court except to prevent hIm from dOln~ s.o 
after 3 years. As both Mr. Gillers and myse~f have d~monstrate ,It 
is the occasional abuse which requires the InterventlOn of the Fed-
eral courts. 

§~~~!;H~FLlN. I am going to have to rece~s th~ hearing. I know 
Mr Harris has come all the way from CalIfornIa and I want ~o 
he~r him. We do have a vote on ri~ht n?w. I assume tp.at there IS 
no other vote that follows it; sometnl1;es It doe~ but I wIll return as 
quickly as I can. The subcommittee wIll stand In recess. 

[A brief recess was taken.] . d 
Senator HEFLIN. If we could continue on the hearmg an com-

plete it, we w9uld appreciate it. 
Go ahead, SIr. 

STATEMENT OF ROBERT L. HARRIS, PAS1' PRESIDENT, NATIONAL 
BAR ASSOCIATION 

Mr. HARRIS. Mr. Chairman, members of th~ subcommittee, my 
name is Robert Harris. I am from Sa? FranCISCO .. 1 am a former 
president of the National Bar 4ssociaho~. Th~ NatlOnal Bar Assg-
ciation welcomes this opportunIty to let ItS vIews be known on . 

65~e have submitted a written statement and I will n?t go over 
the points made in that stat~ment. However, I would lIke to em-
phasize just briefly several thIngs. . 

The first one, of course, is to reem:phasize som~. of the ~estImony 
that was made earlier about eliminahng t~e provl~0.nS whlCh w~uld 
den a prisoner his right to challenge hIS condlhon~ of conflne­
merit. We think that that is very important, for ObVlOUS reasons. 

SECTIONS 2 AND 3 OF s. 653 

Second section 2 of the bill, a point which. we di4 not emphasize 
in our te~timony, does not recognize ineffectIve aSSIstance of co~nk 
sel as a grounds for raising the writ of habeas corpus. We thIn 
that is very important. . bi 

Third, section 3 of the bill is very troubleson;e .. It IS very trou e-
some for the reason that it would allow a convlChon to stand under 

125 

conditions where that conviction is very suspect and perhaps later 
could be shown not to have been obtained correctly. 

For example, a person is convicted in State court, and the evi­
dence was primarily based upon the confession of the defendant­
let's assume it is a rape case-he confessed. There were six police 
officers who were there at the time that the confession was given. 

One person, one of the police officers at trial testified on the 
record that t~ statement was given voluntarily, and the other five 
for whatever reason did not testify, and there is nothing in the 
record to indicate that they did not testfy. 

Two or three years later or perhaps 4 or 5 years later, the other 
five give a sworn affidavit indicating that the prisoner was beaten 
unmercifully. They wanted to get that conviction. Now, under sec­
tion 6, those affidavits could not be admitted. The reason: Because 
section 6 says that the record must conclude as a whole that there 
is no evidence to support the conviction, and of course the record 
would be replete with that testimony of that one officer indicating 
that the testimony was given voluntarily. Therefore, the prisoner 
would have to remain in jail for the balance of his term when it is 
clear that that should be subject to attack. 

That type of situation should never occur in a system where the 
goal is to bring about fairness in those processes that are used to 
convict people. We do not think that S. 653 brings about that goal. 
We think that there is no showing that there is a mass abuse of 
habeas corpus or that the courts in fact are clogged with unwanted 
habeas corpus proceedings. 

Based upon that, Mr. Chairman, the National Bar strongly urges 
this subcommittee to reject S. 653. 

Thank you very much for this opportunity. 

STATUTE OF LIMITATIONS 

Senator HEFLIN. Nobody really addressed the statute of limita­
tions much. Now as I understand it, the way this bill is drawn-1 
have not spent a lot of time going over it yet-there would be a 
statute of limitations, but the beginning period would be when the 
State court finality proceedings had been reached, in that you 
would then have a 3-year period in which to bring Federal habeas 
corpus proceedings. 

I raised it but someone else said that if something occurred 30 
years later that was such a gross miscarriage, I think that even if 
30 years later those five policemen were to confess that the man 
perjured his testimony and it was based on perjured testimony, 
there ought to be a method of relief for him. I really believe that 
will establish that provision that you were worried about, no evi­
dence. I think if we could pretty well establish it was perjured tes­
timony then there probably would be an escape valve. 

Most States do have-if something like that were to occur, it 
would be available, but is there argument as to whether or not it 
will be 3 years, 5 years, or some period of time? Are there argu­
ments against some sort of statute of limitations for bringing of 
Federal habeas corpus after the State has exhausted all of its pro­
ceedings? There has to be some exception to take care of the rare 
case or where somebody 30 years later confesses, "I did the crime." 

R!J-aRa O-R2--!J 

____________ '..Jo\, ____________ '--_________ ---~ ~--
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What are your feelings about some period of s~at~te 0t limitations 
o whether there ought to be any statute of lImItatIOns. d 
r M GILL.ERS. Senator, I could endorse. and w.ou~d en orse a 

r. l'mitations period. I think the one In the bIll IS not acc~pt­
~bl~efur 1 

several reasons. One is that it is measured froll! the ~lme 
f finalit in the State process. That will be after. the fma~ dIrect 
~ eal isY concluded but the statute; as it now ~xIStS, .requ1res !in 

Phaustion of State remedies, and that exhaustIOn m1gh~ requIre 
~he prisoner to invoke the State collateral process, be It coram 
novis or habeas corpus. 't 'n 

That process somethnes takes longer than 3 years
b
, as 1 c~h 1 

New York not because the prisoner is dilatory b?t eca~s~ e,re 
are motion:s, there are extensions of .time, )u4ges SIt Of oP1n1.0~s fI~ 
a while, court reporters are la~e In ~png1ng ul rfn:'h~I~:der_ 
seems to me unfair to say to a prIsoner, You mus go 0 I d' 
al court within 3 years but you must also exhaust your reme Y m 
State court," if that exhaustion will take close to or more than 3 

yeir!ould therefore measure the. limitations p~riod from the time 
that the prisoner exhausted all hIS. StG~.te reme~les. ·t. 

Another roblem with the limItatIOns p~rIOd as I now see 1 . 
There is no ~xception if, after 3 years, the pr1s~ner learns of a pros­
ecutorial transgression: The prosecutor ?as falled, ~or exam pte , f, to 
turn over exculpatory evidence to the prIsoner. DespIte req~es s or 
such evidence and despite the prosecuto~'s .Brady ?blIgatIOd£, h4 
has not turned that evidence over and thIS IS :r;ot d1scovere or 
years after the conclusion of the State proC~edlng. It.tseers tf me 
that you would want to measure the tIme 111 that Sl ua IOn rom 
the time of discovery. ., t 'bl 

As Mr. Rose said, because we are only human, It. IS no POSS1 e 
to foresee all the variations of proble.ms th!it can

f
. ar

d
1se. It :w1tld b3: unfair to exclude Federal habeas reVIew WIth a 1X~ I upYle 1ng 

ear rule. Nevertheless, I also understand, tJ::e publIc. s Interest ~nd 
lhe subcommittee's interest and the State s Interest In some perIOd 
of finality. . . b t' h' h ould 

I think the solution is to pu~ 1~ a .flnal suo se~ 1~P. w 1C wll· allow consideration after the hmltatIO~s I?erIO~ If .for compe mg 
s of justice" the Federal court, m Its dIscretIon, chooses to 

rwe:i~en the period. Now I realize, as you said earlier, Sell~ator, that 
. . d "I have a compe mg reason everyone is gOIng to come In an say, .. , ~ 

of justice" and that is going to create a miniburden In and of 1tS~lt. 
Howev~r, that is the situation we liv~ wit~. -qnl~ss. we are gomg 

to close the door all the way flat sh~t WIth a JurlsdlCtIOnallaw, and 
not create any categories of exceptIon at all, everyon.e who wants 
to get into Federal court is going to say, :'Mde, I am :t th~hex~eg~ 
tion" and someone is going to have to SIt own an go . ~o 
tho~e petitions and see if indeed that is true or ~ot. There IS SImply 
no other way absent a rather harsh rule. I belIeve that ~n excep­
tion such as the one I have just described, would resul.t .1n a case 
law'that would be very persuasive ag~inst filing of petItIOns after 
the period ran if they were not compellmg.. . 

Mr WILSON. Senator I am afraid I am n~t qUIte as sangu~ne. as 
Mr Gillers is about th~ potential for includIng a statute of lI:r.n1tai 
tio~s that, if I heard correctly, would not allow for exceptIon a 
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cases, even if the time is measured from the date of completion of 
the appellate process in the State courts. I would agree that that 
process is very time-consuming, partiCUlarly in the most difficult 
cases such as those in which the death penalty is imposed. 

Death penalty appeals present incredibly difficult problems in all 
respects, from preparation of the transcripts to decision of the 
appeal. They are frequently very long. They require and frequently 
even within the State court system, consume a great deal of time 
for review and the decision by the court of review at that level. 

The fact of the matter is, I can recall a case of my own in Illinois 
in which this kind of specific, no-exception statute of limitations 
would have, in effect, barred a client of mine from seeking habeas 
corpus relief when that client, through no fault of his own, was 
represented by incompetent counsel; counsel who after he was ap­
pointed to represent the defendant on appeal, did nothing, sat with 
the case appointed for 5 years, never pursued the appeal. Finally 
the defendant wrote to our office saying, "I understood I had a 
right to an appeal. Can somebody help me?" That person would ef­
fectively be barred totally from pursuing his case into the Federal 
court, through no fault of his own. I believe that the rule 9 provi­
sions--

Senator HEFLIN. He must have been incarcerated where there 
were no jailhouse lawyers, 

Mr. WILSON. No, he was incarcerated where there were jailhouse 
lawyers. He is just a very quiet man. 

I believe that the rule 9 provisions are enough to guarantee that 
there are not abuses in the subsequent petition situation or in the 
untimely pursuance of original petitions. In fact, not less that 
about 5 years ago the Congress itself struck out a specific 5-year, 
with prejudice time limit provision in rule 9 because of your fears 
that this kind of burden on the petitioner would be unfair. 

Finally, I think your statement, Senator, that you agree that 
there has to be a case in which the rare exception gets into Federal 
court or gets some relief, is such that it would require that every 
case be pursued to find that rare case. It is the exceptional case 
that created the necessity for the rule. 

One such case-and f will close with this-is the case cited by 
the attorneys general in support of their introduction of this rule. 
That is the case of Walker V. Wainright. I was curious about that 
case because it was cited as one of those examples of the abuse of 
the writ. My reading of that case is that Mr. Walker pursued a 
habeas corpus petition after being incarcerated for 35 years in Flor­
ida. He pursued his case into the Federal courts and the undisput­
ed findings of fact in that case were that Mr. Walker spent 5 weeks 
in jail after his arrest, that he had no opportunity for consultation 
with a lawyer; that a lawyer was apppointed a few hours at most, 
said the opinion, before a life sentence was imposed; that there was 
no opportunity for a privute conference between that defendant 
and his lawyer; and that, the guilty plea aside, there is no evidence 
of a confession or admission from that defendent. I believe that Mr. 
Walker is the reason the writ was created. 

Thank you. 

·1 
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FINALITY OF JUDGMENT 

Mr. HARRIS. Mr. Chairman, in the field of civil law I certainly 
have no problem' with the concept of finality of judgment. I think it 
is very essential to the administration of justice in those situations 
and certainly in order to prevent stale 'claims, et cetera. However, 
when you are dealing with a person's liberty, with a person being 
locked up in jail, I have different considerations. 

I have a difficult time imagining that there ought to be a statute 
of limitations upon due process, a statute of limitations upon when 
a person-a layman or whoever it is who happened to be in jail­
can raise a claim, a legitimate claim, as we pointed out in our writ­
ten testimony, about his illegal confinement. I suppose that if the 
statute were drafted correctly, so as to give some type of assurance 
that those who are in fact illegally incarcerated are always given 
the opportunity to litigate against their illegal detention, there 
may be some merit to it. However, certainly as this bill is proposed 
I think it is a detriment to prisoners who may be there illegally. 
Even if it would affect only one prisoner, I think that is a grave 
consideration that we have to be aware of in a democratic society. 

Senator HEFLIN. If you would like to, you may file any sort of 
written response to these last questions. 

I do not know what is going to happen, but there is a lot of move­
ment to do away with the exclusionary rule. If you were to do away 
with the exclusionary rule, where would the postconviction habeas 
corpus proceedings be-one issue. 

In the concept of the new criminal code, in order to provide some 
sort of appellate review of sentencing there are concepts, and one 
concept that was pushed before is that there be sentencing commis­
sions and that there be very restricted areas and latitude with the 
trial judge as to the sentencing. Now that of course is strictly in 
the issue of the Federal courts, and were it to spread-the exclu­
sionary rule could have State implications. Sentencing would have 
to be adopted basically by the State courts. 

Those two issues are confronting Congress. There is considerable 
movement toward adoption of those. How would this proposed leg­
islation deal with those two issues? 

I am not asking you now because I do not have time to listen to 
all of your thoughts on this, but if you want to file something with 
that in mind I would be interested in reviewing it and seeming 
where it stands. 

Thank you. We appreciate very much your being here. 
[The prepared statements of Messrs. Gillers, Wilson, and Harris 

follow:] 

il 

.\, 
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PREPARED STATEMENT OF STEPHEN GILLERS 

I. INTRODUCTION AND SUMMARY 

I am a law professor at New York University School of Law 

and a member of the New York Bar. I have taught in the areas 

of constitutional law and federal jurisdiction and have 

written on criminal law matters. I am testifying here today 

, on behalf of the American civil Liberties Union. 

S. 653 should not be enacted. Before I explain the reasons 

for this conclusion, I would like to emphasize two reasons upon 

which we do not place primary reliance. Although S. 653 may in 

certain regards be constitutionally suspect, that is not our 

main reason for opposing it. We recognize the existence of 

authority that the bill's essential purpose, to regulate the 

scope of federal court jurisdiction over state habeas corpus 

petitions, is to a large degree within Congress's power.l 

Nor do we oppose S. 653 because we reject its apparent 

goals -- namely, to recognize the state interest in finality 

in the determination of criminal cases, to control the quantity 

of federal judicial resources spent on state habeas petitions, 

and to support the legitimate state wish to assure compliance 

with reasonable procedural rules in state c~iminal trials and 

appeals. While we might weigh these goals differently as 

against the interests of state prisoners with allegations of 

federal rights denial, we also acknowledge the validity of 

the goals and agree that determination of the scope of 

federal jurisdiction over state habeas claims may properly 

consider them. 

Why then do we oppose the bill? There are several 

reasons. First, it has become apparent to the Supreme Court, 

as I read the cases, and to scholars writing in the area, that 

wherever else they may disagree on how the balance ought to be 

struck in particular cases or classes of cases, federal juris-
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diction over state habeas petitions (where there has been a state 

procedural default) must be defined with flexible rules, which 

grant power but permit discretion in its exercise~ and not with 

categorical rules flatly denying power. The latter, though 

arguably easier of application, will predictably result in great 

injustice and force unneeded constitutional confrontations. 
3 In the 28 years Dince Brown v. Allen, the case that introduced 

the modern era of federal habeas jurisdiction over state 

prisoner claims, the justices and commentators have recognized 

the importance of flexible rules in this area and the Supreme 

Court has instituted them. S. 6S3 would undo this history and deny 

its lessons. 

It would do this at a time when we stil~ do not know the 

impact of the landmark case of Wainwright v. Sykes,4 decided 

less than five years ago, on the number and nature of state 

habeas filings. Notably, the Court's opinion in Wainwright, 

written by Justice Rehnquist, intentionally left vague ~he 

"precise content" of the "cause and prejudice" testS there 

applied to all state petitions containing a procedural default 

under state law. Concurring, Justice Stevens said he believed 

the Court "wisely refrained from attempting to give precise 

content" to the test. 6 S.653 would now undermine the Court's 

intention by freezing the definH.ion of the "cause" half of 

the test. 

Our second objection to the bill is based on our conclu-

sion that it will not achieve the purposes it was apparently 

intended to accomplish. It represents a blind and heavy 

interference in an area that needs delicate, gradual 

finetuning. Available statistics, which we cite below, con­

vince us that the bill would not be effective. We believe 

this may be because those who would reform the area of federal 

habeas jurisdiction are not fully aware of t.he nature of the 

cases that are filed, or their real demand on federal and 

.\, 
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state resources. F~cile references to the number of state 

habeas filings "clogging our dockets" miss the point. Cases 

must be weighed according to the amount of time and attention 

they demand of the court system and respondents. Obviously, 

an antitrust case that takes three years and a four month 

trial is different from a breach of conttact case that is 

disposed of within three months of filing on a motion to 

dismiss. Both are "one case," but to say that and only that 

seriously obscures the differences between them. Furthermore, 

it is incorrectly assumed that if we close the federal court 

door to state habeas petitioners a few inches more, appre­

ciable numbers of cases that might otherwise be filed will 

, not be. There is no basis for this conclusion, as we discuss 

below. 

Our third main reason for opposing the bill, of equal or 

greater seriousness than the other two, is that its categorical 

rules denying power may lead to a serious miscarriage of 

justice. That is always the risk of categorical rules~ and 

no less so here. Indeed, Justice Rehnquist said in Wainwright, 

when announcing but not defining the "cause and prejudice" test, 

that the new test would not prevent "a federal habeas court 

from adjudicating for the first time the federal constituti0nal 

claim of a defendant who in the absence of such an adjudication 

will be the victim of a miscarriage of justice.,,7 A flexible 

and discretionary standard permits this result. A categorical 

rule blanketly denying power may not. The result under the 

latter is that the Court must either permit the miscarriage of 

justice to go uncorrected, or it must stretch the meaning of 

the statute beyond the original intent, or it must declare 

the statute unconstitutional. This trilemma is entirely 

avoided with the "common law" discretionary development 

Wainwright envisions. 

In the balance of this testimony we will define the nature 
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of the problem, including the part of the problem the bill aims 

at (Part II), provide a brief case histor:il' of r,'ulings in this 

area (Part III), analyze what the bill would do and the value 

of its proposals (Part IV), and discuss the statistical evidence 

arguing against enactment (Part V). 

II. THE NATURE OF THE PROB.GEM 

Complicated as this area is made by the delicate nature 

of our federal system and the issues that always arise when 

Congress seeks to use jurisdictional statutes to achieve a 

substantive result, the essential problem can be simply stated. 

Some people, including some innocen.t people, are convicted at 

state trials through the use 0.£ procedures t,hat violate their 

rights under the united State.s Constitution. If the state 

appellate system does not vindicat'e their rights, what shall 

---~- -~------

be their remedy in the federal courts other than through direct 

review in the Supreme Court? 

Of course, if we were sufficiently wise so that we could 

make rules that would open the federal court's habeas door to 

me;itorious state claims and those only, we would wholly solve 

our problem. But wisdom does not offer this escape and neve~ 

will. Once the door is open, the good and the bad cases will 

come in. This leads to the issue which concerned both Ju~tice 

Frankfurter and Justice Jackson in Brown v. Allen, though f~om 

different perspectives. 

The meritorious claims are few, but our 
procedures must ensure that those few 
claims are not stifled by undiscrimi­
nating generalities. The complexities 
of our federalism and the workings of 
a scheme of government involving the 
interplay of two governments, one of 
which is subject to limitations enforce­
able by the other, are not to be escaped 
by simple, rigid rules which, by avoid-
ing some abuses, generate others. 8 

(Frankfurter, J.) 

It must prejudice the occasional meri­
torious application to be buried in a 

-------~~~-------
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flood of worthless ones. He who must 
search a haystack for a needle is likely 
to end up with the attitude that the 
needle is not worth the search. 9 

(Jackscn, J.) 

. The problem has persisted across the next three decades. 

We can only approximate an answer ·to it, unless we want to 

move to one of the extremes -- close the federal habears door 

entirely, as.suming the Constitution would permit it, or leave 

it permanently and wide open. No one has suggested either 

answer. Each would produce enormous unfairness or disruption 

or both. But where then do we compromise? And how? using 

Justice Jackson's image, we don't want to make the needles, 

the meritorious claims, impossible to find among the hay, the 

meritless ones, but by excluding the latter we want to be 

careful not to exclude the former as well. And we want to do 

all this while remaining attentive to the state and societal 

interest in finality and in protecting the integrity of 

reasonable procedural rules. 

S.653 addresses one significant part of .the larger prob-

lem. It has no direct consequence to habeas petitions pre­

viously adjudicated by state courts on their merits. Rather, 

the bill's concern is the power of the federal courts over 

petitions raising federal issues which for one reason or an-

other the state courts had not had a chance to determine. In 

short, the bill addresses in terms of power the problem 

Wainwright resolved in terms of discretion. Before analyz­

ing the bill, however, a brief ca'se history will be useful. 

III. A BRIEF HISTORyl0 

11 In Brown v. Allen, the Supreme Court held that a state 

prisone~ may seek federal habeas relief even though he did not 

first seek direct review of his claim in the United States 

Supreme Court and even though his claim had been fully con­

sidered and rejected by the state courts. In Fay v. Noia,12 
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the Court upheld the power of a federal habeas court to consi­

der the claim of a state prisoner who had failed to raise his 

claim in state court, as r~quired by a reasonable state 

procedural rule. So long as the failure was not deliberate, 

the federal claim would not be considered waived. This result 

was reached even though the Court recognized that a state 

procedural default would prevent it from considering the 

federal claim on direct review. Although Fay has been 

limited in subsequent cases, it has not been overruled and 

probably remains applicable where, as in Fay, the default was 

a non-delegable decision of the petitioner. In Fay, the 

state defendant refrained from taking an appeal (a decision 

he could not delegate to counsel) because of the risk of a 

death penalty in the event of reversal and r6conviction.13 

In Wainwright, Chief Justice Burger and Justice Stevens 

both believed that the "deliberate bypass" standard in Fay 

would continue to apply to certain non-delegable decisions of 

a defendant.14 

The Wainwright "cause and prejudice" test was fore­

shadowed in Davis v. united'state~5 and Francis v. Henderson;6 

each of which used a collateral attack to challenge, for the 

first time, the composition of grand juries. Unlike Fay, 

Wainwright asked under what circumstances a federal habeas 

court might overlook ~ state procedural default for which 

counsel, not the defendant, was .responsible, and exercise its 

discretion to assume jurisdiction. The effect and intention 

of Wainwright's use of a purposely undefined standard for 

answering this question is that federal judges will now be 

able 'co correct occasional "miscarriages of justice" (if they 

resul'c from a violation of federal right) and at the same time 

dismiss those cases in which the procedural default ought not 

to be excused.1 7 

Several other cases deserve mention in this brief history, 

--- ----- -~----~. 
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although they raise different problems of habeas jurisdiction. 

Townsend v. Sain18 in 1963 articulated standards a federal 

judge should apply in determining whether to hold a factual 

hearing on a state prisoner's claim of constitutional rights 

violation, where a hearing has already been held and facts 

found in state court. In 1966, Congress amended §2254(d) to 

provide statutory guidance on the same subject. 

In Stone v. powell,19 the Supreme Court limited Brown v. 

Allen when it decided that federal habeas courts ought not 

review a state prisoner's claim of unlawful search or seizure 

if the petitioner had had a full and fair opportunity to 

raise that claim in state court. It was thought for a time 

that the 'Stone v. Powell rationale would apply to all claims 

that did not affect the accuracy of the determination of 

guilt. But in 1979, the Court rejected that notion when, in 

Rose v. Mitchell:O it held that a convicted state defendant 

could challenge racial disqrimination in selection of the 

foreman of the grand jury that indicted him even though the 

defendant had had a full and fair opportunity to raise the 

same claim in the state courts. Although the holdings in 

~ and ~ are not directly affected by the proposed law, 

these cases reveal the Court to be quite conscious of a 

.discretionary power to limit habeas jurisdiction and a 

selective willingness to use it. 

Finally, just last year in Sumner v. Mata:1 the Court 

reviewed a case from the Ninth Circuit granting habeas relief 

to a state prisoner on the ground that a photographic identi­

fication procedure had violated his Fourteenth Amendment 

rights. An intermediate California appellate court had 

earlier rejected the same claim. The Supreme Court held that 

the presumption of correctness in §2254(d) applied to state 

appellate court conclusions and that a federal habeas court 

was required to give in its opinion its reasons for rejecting 
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these. Since the Circuit Court had not done this, the case 

was remanded. 

IV. S. 653: WHAT WOULD IT DO? 

I wish to concentrate on three provisions of S. 653 and 

on the first of these even more than on the other two. Let me 

desc:t:ibe them here. 

First, the bill would amend 28 U.S.C. S2244 by adding a 

new subsection (d) which, among other things, would prohibit 

a federal habeas court from considering a federal question if 

that question "was not properly presented under state law in 

the State court proceedings both at trial and on direct appeal, 

or properly presented in a collateral proceeding and disposed 

of exclusively on the merits." In other words, the bill 

first attempts to define what I have been calling a procedural 

defc3lUlt, and then it withdraws federal jurisdiction if there was one. 

But there is an exception. using Wainwright's language, the 

bill creates a way around this withdrawal if the federal 

violation "was prejudicial to the petitioner as to his 

guilt or punishment,,22 and if, in addition, there was cause 

fo.t' the procedural default. Although the word "cause" is not 

useld, it is defined in four subparagraphs. The bill, in 

other words, would freeze t.he meaning of "cause" and make its 

ab:sence jurisdictional. 

Second, the bill would add a new subsection (e) to §2244. 

This subsection would require that a habeas petition be 

flIed "within three years from the date the State court 

judgment and sentence become final under State law." The 

cmly exception to this limitations period comes if the 

petitioner is relying on a federal right that did not e~ist 

at the time of the state trial and which has been determined 

to be retroactive. The three-year limitations period runs 

from the date of that determination. 

.\, 
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Finally, the bill would amend S2254. (d), the section of 

the federal code added after Townsend v. Sain and which 

describes the circumstances under which a federal habeas 

court may hold a hearing on a factual dispute raised by a 

federal habeas petition. The amendment would give substantially 

greater weight to an earlie~ state finding on the contested 

facts. Among other things, the new provision: 

(1) would (inexplicably and needlessly) delete certain 
catch-all language which simply refers to the peti­
tioner's due process rights (28 U.S.C. §2254(d)(7)} 
and which one would assume the bill could not revoke 

in any event; 

(2) would require the federal habeas judge to accept a 
state court's factual finding ul1less there was "no 
evidence to support such finding," whereas the 
federal judge may now reject the finding if it is 
IInot fairly supported by the record"; and 

(3) would forbid an evidentiary hearing in federal court 
unless one of six factors were present, whereas the 
current law, despite the absence of any of eight 

(rather than six) such factors, would still allow 
an evidentiary hearing if the petitioner could show 
"by convincing evidence t~hat the factual determination 

by the State court was erroneous." 

I consider new subsection 22~14 (d) first and at greater 

length because I believe it is thE~ most misguided ~.,hatever 

one's 'View of the area. As I said earlier, this addition 

would freeze the meaning of "causla" when the Supreme Court 

has stated its considered conclusion that it would be most 

salutary to leave the word undefined in order to protect 

against true "miscarriages of justice." I should add that it 

was Justice Rehnquist who said this for a majority of the Court. 

Why then should Congress charge into the breach? The Court 

has had no time to develop Wainwright. The lower courts 23 

24 and commentators have only just begun to develop, in a 

common law way, the proper meaning of "cause and prejudice." 
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One of the more perceptive law review article on the subject, 

by Professor Hill at Columbia Law school,25 makes a cogent 

argument that the concept of "cause" and the concept of 

"prejudice" are overlapping, that the first at times subsumes 

aspects of the second. In this posture, it makes no sense to 

stunt a new equation, the cUlmination of three decades of 

judicial and scholarl~ analysis, with a fixed and narrow defi­

nition of one of its terms. 

Furthermore., the bill's restrictive definition of "cause" 

could well result in extreme injustice. Take this case. 

After conviction, but before a notice of appeal is filed, the 

defendant's lawyer suffers a stroke, the notice is not timely 

filed and the state, under its rules, considers that failure 

jurisdictional. Read literally, which I assume is the way 

it is intended to be read, the bill would foreclose federal 

habeas relief no matter how compelling and how guilt-related 

the petitioner's claim may be. Or assume through oversight 

~hat the defense lawyer in a capital case files the notice of 

appeal a day late~6 The defendant has a claim of error that 

goe~ to the very heart of his guilt or innocence. The bill 

as written would forbid federal habeas review. There would be 

no jurisdiction to hear the matter. Finally, assume the defen­

dant's lawyer makes a grievous error amounting to incompetence, 

certainly not tactical, and which casts doubt on the defendant's 

guilt. One example is counsel's unawareness of a state defined 

affirmative defense which, if proved, as the record discloses 

it could have been, would reduce the seriousness of the offense. 

The proposed §2244(d) envisions no recourse in federal court, 

again by denying jurisdiction. 

With regard to these hypotheticals, the current "cause 

and prejudice" test would permit a federal judge, as a matter 

of discretion, to find each and to hear the claimed denial 

of federal right. On the other hand, if the bypass was not 
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inadvertent OL if the lost opportunity to present the claim 

was not prejudicial, the federal judge could dismiss, again 

as a matter of discretion. 

Let mEil now concentrate for a moment on the requirement that 

the petitioner have presented his federal question "both at 

trial and on direct appeal." (Emphasis added.) What happens 

if the petitioner fails to raise the issue ab trial, but does 

so on direct appeal and the state appellate court considers it? 

Are we to say that the federal court should be more insistent 

on a state defendant's compliance with state procedural rules 

than the state itself? This is not now the law, as the recent 

27 case of Sumner v. Mata attests. If the state is willing to 

excuse the default, why should the federal court insist on 

citing it? 

Finally, the proposed language says nothing about the 

adequacy of the state procedure for raising the federal 

question. The language in proposed §2244(d)(2) recognizes 

cause if the state procedure "precluded the petitioner from 

asserting the right sought to be litigated." Is it intended 

that the word "precluded" absorb the extensive case law on 

what constitutes an "adequate" state ground foreclosing 

federal review? What if the procedure is there but easily 

missed? Does such a law "preclude" assertion of a challenge 

on constitutional grounds? Not literally. But it is exactly 

this sort of rule that the Supreme Court may consider 

"inadequate" to prevent direct review in the Supreme Court 

itself.28 Does S. 653 mean to create a narrower definition 

of "adequate state ground" to apply only in the habeas area? 

I doubt the constitutionality of such an effort. 

I have not tried to exhaust the possible situations that 

may arise in which a restrictive definition of "cause" would 

work serious injustice. Like the Wainwright Court, I believe 

it would be impossible to do so. I do not doubt, however, 

~---- --~--------
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that such instances will arise and when they do, s. 653 will 

force the federal courts either to find its provisions uncon­

stitutional or to strain the language of the statute beyond 

its intended meaning. This is often a danger when Congress 

substitutes a denial of power for discretion through the use 

of jurisdictional statutes. 

One argument in favor of a narrow definition of the word 

"cause" is that this may lead to a reduction in the number of 

state habeas filings and ease federal court congestion. This 

as I Shall show below, and not worth the is a baseless guess, 

price of a constitutional confrontation or the sacrifice of 

three decades of judicial experience. 

I now turn to proposed §2244(e), the limitations period. 

When a state prisoner is successful in obtaining habeas corpus 

relief, the state usually has an opportunity to retry him. If 

the habeas relief comes long after the original conviction, 

that opportunity may be quite hollow. Witnesses die, evidence 

disappears. The idea of a limitations period is a sound one 

In f act, there already is one in the law. -- to an extent. 

I refer to Rule 9(a) of the Rules Gove~ning section 2254 

Cases in the United states District Courts. It provides: 

(a) Delayed petitions. A petition may be 
dismissed if it appears that the state of 
which the respondent is an officer has been 
prejudiced in its. ability to respond to the 
petition by delay in its filing unless the 
petitioner shows that it is based on grounds 
of which he could not. have had knowledge by 
the exercise of reasonable diligence before 
the circumstances prejudicial to the state 
occurred. 

I believe that this provision sufficiently protects the state 

interest and that there ~s no . need for a specific time limit. 

I am aware O f no indication of prejudice to the Certainly, 

h very small number of state habeas state with regard to t e 

petitioners who are actually ordered released. Nor do I see 

any reason to provide a federal limitations period if the 
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states themselves do not do so with regard to their own 

collateral attack procedures. 

. In addition, there are serious problems with the proposed 

limitations period. First, the three-year period runs from 

the time the state court judgment and sentence become final 

under state law. This will genreally occur after direct 

review is complete. The federal law, however, will continue 

to require exhaustion of state remedies, §2254(b) and (e), and 

the state defendant may therefore be required to raise on 

collateral attack in state court an issue not decided on 

direct state review. The state collateral determination may 

take more than three years and if it does, if for example 

state judges take lengthy periods of time to decide motions 

or the merits in the case, the would-be federal petitioner 

may find that he has exhasusted his state remeidies, as required, 

only to have the federal limitations period expire in the 

interim. 

A second problem with the definite limitations period 

is that the petitioner may be claimir.g denial of federal rights 

arising out of the state prosecutor's supression of evidence 

or information. The federal petitioner may not have had 

occasion reasonably to have learned about the supression 

until more than three years after his conviction became final 

under state law. 

I realize the value of a definite limitations period, 

but these examples, and I am sure there are others, show its 

dangers as well. I believe the state interest can be recog­

nized through a laches provision, as Congress only five years 

ago dodified in secti?n 9(a) quoted above. Absent any proof 

that this provision has not sufficed, I do not believe the 

proposed limitations period should be enacted. 

The bill's attempt to give greater recognition to state 

factual determinations is Understandable and extends a pre-

H9-3H3 0-82--10 
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ference in current law. But the extension, again, is 

unnecessary. 
The supreme Court has recently shown its 

willingness to insist on lower federal court deference to 

state factfinding absent "convincing" evidence that the 

Justice Rehnquist, writing for himself 
finding was erroneous. 

and five others, said that: 

Congress meant to insure that a state 
finding not be overturned merely on the 
basis of the usual "preponderance of the 
evidence" standard in such a situation 
(habeas corpus]. In order to ensure that 
this mandate of Congress is enforced, we 
noW hold that a habeas court should , 
include in its opinion granting t~e wr~t 
the reasoning which led it to [reJect 29 
the presumption contained in §2254(d)]. 

other than for show, then, I simply do not see a need for 

further legislation in this area. Given the miniscule number 

of hearings that are actually held, it could hardly be con­

tended that the lower federal courts are undermining a 

federalism interest by their failure to accept state factual 

determinations. 

V. THERE IS NO NEED FOR S. 653 

There remains the argument that the bill is needed because 

a large number of state habeas corpus petitions are congesting 

the federal courts. There are two answers to this argument. 

First, it isn't true. Second, the bill would not mak~ a 

difference anyway. Let me explain what I mean by the second 

answer before proceeding to a longer discussion of the degree 

to which state habeas cases truly clog feder-al court dockets. 

The question is how wide ought we oDen the federal court 

door to state prisoners with claims of federal rights violation. 

No one has suggested closing it entirely or C"Jpening it wide 

and permanently to everyone. If I can take this image a 

step further, the supreme cov.rt has proposed a sort of SWinging 

door in cases of state procedural defaults, with the thrust 

o 

.\, 
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and degree of the swing d~)termined l.' n part b y assessing the 

"cause" for the procedural default and the "prejudice" if the 

petitioner's sUbstantive claim goes unreviewed. S.653 would 

change that result by nailing the door into a fixed position 

in all procedural default cases, come what may. 

If the door is not going to be closed entirely, that is 

if there are going to be categorl.'es f t o s ate prisoners for 

whom it will be open despite procedural defaults, petitioners 

are going to try to squeeze themselves into those categories. 

After all, we are not talking about putting an armed guard at 

the clerk's office to prevent actual filings of petitions. 

The petitions will therefore come, so 1 ong as the door is open 

at all, and the petition~~s will make arguments 

within one of the exceptions to the rule that a 

that they fit 

procedural 

default forecloses review, whether the foreclosure ru'le is a 

matter of jurisdiction, as the bill would have it, or a matter 

of discretion, as Wainwright provides. It will take time, as 

now, to dismiss the petitions. Someone will have to review 

them, as now, to determine if their claims are indeed within 

an exception as the prisoner asserts. The state will have to 

respond to the ones that assert a colorable claim, as now. 

And, as now, a large number of filings will be dismissed very 

early on. To suggest that narrowing the categories will 

somehow reduce the filings appreciably is wishful thinking. 

As long as the door is open to the "neodles," the "hay" will 

also enter. 

A more dramatic argument against the claim that the bill 

will unclog the courts is that they are not now clogged with 

state habeas petitions. Let us look at the figures provided 

by the Administrative Office of the Unib<ad S'tates Courts. 

All figures are for the year ending June 30, 1980.30 

In that year, there were 196,757 criminal and civil filings 

in district courts. Of these, 7031 were habeas corpus peti-
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tions of state prisoners. (There were many more actions filed 

by state prisoners, but they weren't seeking habeas corpus 

t ff t them) This means relief. The proposed bill would no a ec • 

that 3.5 percent of the total filings in 1980 were state habeas 

1 i (If state ha.beas , , This hardly amounts to c ogg ng. petl.tl.ons. 

percentage only of civil filings, the petitions are taken as a 

result is 4.16 percent.) 

t t habeas Petitions is decreasing. From The number of s a e 

Went down 10.4 percent. From 1979 1975 to 1980, the filings 

to 1980, the dec~ease was 1.3 percent. 

The stage at which habeas petitions are disposed of is 

also informative. Of the 6,590 habeas petitions terminated in 

the year ending June 30, 1980,6,362 (96.5 percent) were 

t '1 The equivalent percentage for dismissed before pre.rl.a . 

cases terminated at this stage (excluding condemna­ill civil 

tion cases) was 79.0. 

Only 133 (2 percent) of all habeas cases terminated with 

a trial (131 of them before a judge). For all civil cases 

land condenmation case~)lO,09l(or 6.5 percent) 
(excluding 

terminated with a trial (,3,920 of them to a jury). 

How long do state habeas cases stay in the courts? Again 

11 ' '1 cases (excluding land the figures are dramatic. For a Cl.Vl. 

condemnation, habeas and deportation cases), median time in 

the courts was eight months. For state habe~s cases, the 

'1' t dl.'smissa1 was four months. median time from f1 1ng 0 

b tr1'als in the twelve months ending There were 199 ha eas 

June 1980. Of these, 194 were to a judge and 173 of them took 

one day or less to try. By contrast, there were 19,585 civil 

, th4 same period, more than a third of and criminal trials 1n ~ 

J'ury t1:ials, and 3,970 of which took four or which (7,353) were 

more days to try. In other words, less than one percent of all 

hel(~ l.'n habeas cases and a s~al~. fraction of federal trials are ~ 

one d Pent on habeas cases. percent of all trial ays are s 

.... 

-
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What these figures show is that the number of habeas pet:itions 

are a small percentage of the total number of filings, that 

they are quickly dismissed, and that when they do result in 

trials, 'the trials almost always consume a day or less. 

But the most dramatic fact is yet to come. The proposed 

law would only affect those ha.beas filings which show a state 

procedural default. It would not reverse Brown v. Allen. It 

would have no affect on habeas filings that raise federal 

claims previously presented to thle state courts, so long as 

these were filed within the three·-year llInitations period.31 

There are as yet no statistics on the court congestion caused 

by habeas cases containing state procedural defaults. 

Whatever their number, the Wainwright test would already 

result in dismissal of most of these cases. What is left to 

fall under S. 653's ax? Those few cases containing state 

procedural defaults and which, under Wainwright, the federal 

courts and ultimately the Supreme Court believe contain the 

ingredients of cause and prejudice such that the federal 

courts ought examine the state conviction. But not even all 

of these, for some would also satisfy the bill's definition 

of cause and prejudice. Given the infinitely small number of 

habeas petitions that are successful, this bill is likely to 

make a difference in virtually no case whatsoever. 

VI. CONCLUSION 

We accept the congressional role in this area. But recent 

case law and the statistical evidence of the demands habeas 

petitions make on the federal courts and res~ondents both argue 

against a need for congressional intervention now. The federal 

courts are not being overwhelmed with state habeas petitions. 

The relatively small number of such petitions S.653 would affect 

in any event does not justify its enactment. This is especially 

so given the constitutional confrontation to which it ~ay lead 
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and the "misca'rrilages of justice" that may stand uncorrected 

if the bill becomes law. The Supreme Court has shown itself 

attentive to the problem and capable of finding solutions. There 

is no r,eason for Congress ,to act and many:t'easons to hesitate. 

Thank you for this opportunity to present our views. 
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PREPARED STATEMENT OF RICHARD J, WILSON 

Senator Heflin, Members of the Committee, it is my privilege 

to appear before this body on behalf of the National Legal Aid and Defender 

Association (NLADA) to offer testimony in opposition to S. 653. This 

legislation proposes several changes which would modify the provisions 

of Sections 636, 2244 and 2254 of Title 28 of the United States Code, 

which relate to the handling of petitions for Habeas Corpus relief by 

state prisoners. 

Summary of Position 

S. 653 will not accomplish the purposes for which it is proposed. 

When the bill was introduced in the Senate in March of this year, its 

provisions were justified on grounds that they will stem an "explosion" 

in the use of the writ of habeas corpus by state prisoners; that they 

will greatly assist in lending finality and certainty to the decisions of 

state courts; and that they will eliminate "unnecessary friction" between 

state and federal courts. 

In fact, all evidence on the use of federal habeas corpus by state 

prisoners indicates that despite a preCipitous growth in criminal con vic-

tions, prison populations, the assistance of counsel and the availability 

of collateral attack remedies in state court, federal habeas corpus filings 

by state prisoners have declined acutely over the last decade and constitute 

a manageable portion of the civil docket of the federal trial courts. 

Moreover, the purported goal of greater finality to the judicial 

process would not be accomplished even if these provisions were adopted 

and allowed to fully take effect. Prisoners would not be prevented from 
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filing petitions which must be dealt with, however expeditiously, and 

difficult que~tions would still require extensive, perhaps protracted, 

examination at all levels of the federal system. Because federal courts 

are the most appropriate venue for final decisions on the vindication 

of federal constitutional rights, there is little doubt that decisions con­

trary to those reached by the states will, so long as our nation survives, 

create tension between our federal and state forums. This tension is 

integral to the delicate and intricate system of checks and balances 

which S. 653 seeks to curtail. 

The proposed amendments may'create serious new problems. 

1;~~ proposal to eliminate the evidentiary hearing powers of federal 

magistrates, aside from overturning a process approved overwhelmingly 

by this body only five years ago, would increase, not alleviate, the burden 

on the federal court system. No good reasons have been offered to 

exe!l1pt only state prisoners' habeas corpus factfinding from all fact­

finding and other powers of the magistrate. 

Next, the amendments would result in totally arbitrary exclusion 

of certain state court defendants from the federal habeas process. 

Those persons whose cases cannot, for reasons totally out of their hands 

(such as recalcitrant court reporters, incompetent counsel, or deadlocked 

appellate tribunals), move through the state court direct and collateral 

attack process within three years would be forever barred from relief 

in federal court, despite a showing of merit to their claims. The ironic 

result may be that only the most "open and shut" of state court cases 

will be absolutely guaranteed access to all steps of federal collateral 

review. 

o 
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Finally, attempts to impose a "full and fair hearing" restriction 

on federal access by state prisoners may well be unconstitutional. The 

limitation, if adopted, would not stop litigation but would only complicate 

it further. The legacy of Stone v. Powell, 482 U.S. 465 (1976), upon 

which the amendment is premised, has not been a clear line of cases 

restricting access to federal courts on Fourth Amendment exclusionary 

rule claims. Instead, another step is added in making determinations 

as to what is "full" and what is "fair." Barring habeas relief for all claims 

in which the state court has afforded petitioner a "full and fair hearing," 

would geatly expand the narrow scope of the ruling in Stone v. Powell, 

and would fly directly in the face of notions of federal supremacy in 

the final interp~etation of federal constitutional claims. 

The Interest of NLADA 

The National Legal Aid and Defender Association is a membership 

organization which has been in existence since 1911. Its members include 

the vast majority of both public defender and legal aid programs and 

attorneys in the United States. At present, NLADA's total membership 

numbers approximately 2,500 programs and 1,000 individuals, and includes 

substantial numbers of private attorney and client community persons. 

NLADA's most important mission is the improvement of access to justice 

for the poor and underprivileged. Persons without funds to afford retained 

counsel are most frequently those accused and convicted of serious 

criminal activity, for which they may receive extensive sentences or 

even the penalty of death. Our members' clients include disproportionate 

numbers of the uneducated and minorities: whose federal constitutional 



152 

-4-

rights have traditionally suffered most at the hands of insensitive or 

biased finders of fact. Without adequate counsel to assist in their defense, 

and without the broadest range of remedies available to them, these 

pl~rsons would suffer unduly in our judicial system, and will continue 

to be treated without the respect and equality that is due all of our 

citizens. It. is in the name of equal justice for all that NLADA opposes 

S. 653. 

Illinois and the National Experience with 

Federal Habeas Corpus 

For eight years prior to my arrival in Washington I served as an 

appellate public defender with the State Appella..te Defender Office 

of Illinois. In Springfield, I managed a large staff whose sole respon­

sibility was the pu'rsuance of appellate rights on behalf of the indigent 

convicted defendant. My office'S clients were not minor offenders. 

Well over 90% had been convicted of felony offenses, and the overwhelming 

majority were imprisoned. My office was empowered by statute to 

pursue appellate or collateral remedies, if necessary, to obtain a fair 

determination and just outcome. 

My office filed approximately 1,250 cases in courts of review during 

my tenure there. Of that number only 3 ~ere pursued into federal court 

by means of habeas corpus. The same was true of the entire agency, 

which handled virtually all appeals in Illinois except those with conflicts 

of interest and some appeals in Cook County. Since its opening in 1972, 

the State Appellate Defender has filed nearly 10,000 appeals in various 

courts of review. Of these filings, only 77, less than one percent, were 
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pursued on habeas corpus in the federal courts. These statistics are 

revealing for two reasons relevant to the legislation under consideration 

today. First, they demonstrate that the properly counseled defendant 

will not abuse the system by pursuing remedies for their own sake. 

Our clients, satisfied with the representation they had received, were 

content, in the vast majority of cases, with the outcome of their appeals 

in state court, and confident that the state courts of appeal had properly 

adjudicated both state and federal rights. More importantly, however, 

these statistics soundly refute any suggestion that there exists, now 

or in the past, any systematic and pervasive scheme to abuse the process 

of our system merely because the right exists. While there may be other 

points in the system where public confidence in the courts has justifiably 

eroded, it is simply not true in Illinois that abuse of federal habeas corpus 

has led to an expectation that state court decisions are not final and 

dispositive, even of federal rights. 

The same is true, it can be conCluded, at the national level. Since 

the decision of the United States Supreme Court in Douglas v. California, 

372 U.S. 353 (1963), which mandates the provision of counsel to the indigent 

on appeal, some 26 jurisdictions* have adopted systematic and centralized 

statewide mechanisms for the delivery of counsel to defendants on appeal. 

State officials in these jurisdictions have joined a growing body of informed 

policymakers who have recognize that provision of capable counsel on 

a system-wide basis will greatly contribute to the efficiency of the 

* Alabama, California, Colorado, Connecticut, Delaware, District of 
Columbia, Hawaii, Illinois, Indiana, Iowa, Kentucky, Maryland, Massachusetts, 
Michigan, Minnesota, New Hampshire, New Jersey, New Mexico, North 
Carolina, Oklahoma, Oregon, Rhode Island, South Carolina, West Virginia, 
Wisconsin, Wyoming. 
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entire appellate proces,s, including the federal court system, and that 

"friction" between federal and state courts regarding the interpretation 

of federal court rights can be minimized. 

An examination of the national dimensions bears this out. During 

1981, only 7,790 petitions for habeas corpus relief were filed by state 

court prisoners. 1981 Annual Report of the Director (Preliminary), 

Administrative Office of U.S. Courts (June 30,1981), Table C5B. This 

number represents a 14% decline in the total filings during the ye~r 

1970 when over 9,000 petitions were filed. * During the same year, well 

over 2.25 million criminal cases were disposed of by state courts of 

general jurisdiction, and at least that same number in courts of more 

limited jurisdiction. Sourcebook of Criminal Justice Statistics, 1980, 

pp. 404-407. In the last reported year, there were more than 80,000 

criminal jury trials in state courts of general jurisdiction. Sourcebook, 

1980, pp. 409-410. 

EVen more revealing is the data regarding disposition of state­

prisoner habeas corpus actions. In all federal district courts in 1981 

(year ending June 30,1981), a total of 177,975 civil cases were disposed 

of by federal distr ict courts. 7,302 of that number, or 4%, were state­

prisoner habeas dispositions. Evidentiary hearings in state-pt'isoner 

habeas actions occurred in only 165 cases. Trials on ~H civil actions 

in iederal court amounted to a total of 11,933. 1981 Annual Report of 

the Director, Tables C5 and C5B. Thus, evidentiary hearings in habeas 

corpus actions by state prisoners accounted for only 1.3% of the total 

* A more disturbing fact was the precipitous increase in civil rights 
actions by state court convicts, which jumped by 155% during the period 
from 1975 through 1981, accounting for a total of 15, 639 such actions 
last year. 1981 Annual Report of the Direc:tor, Table 21. 

.\, 
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trials in all civll actions in federal court in 1981. So much for the "flood 

of litigation" theory. 

From all available data, it appears not only that federal habeas 

petitions and hearings remain a very small number, but that the number 

of cases is declining further, even as the num ber of state court con v ic­

tions continues to increase. 

Illinois presents a microcosm of another pervasive problem with 

the vindication of federal constitutional rights in a state court forum. 

Illinois has provided for collateral attack of convictions in state court 

by three alternative methods. These are post-conviction petition, ill=. 

gev. Stat., Ch. 38, Sec. 122 et seq. (1965); state habeas corpus, Ill. 'Rev., 

Stat., Ch. 65 (1959); and "Section 72" petition, a co~solidation of old 

common-law writs such as ~ nobi~ into a single section of the Civil 

Practice Act. Ill. Rev. Stat., Ch. llOA, Sec. 72 (1963). Although the 

oldest of these remedies has existed for over a century in Illlnois *, all 

have proved virtually useless and futile as a means of collaterally attack­

ing a criminal conviction on federal constitutional grounds. The only 

remedy which specifically permits the raising of federal constitutional 

claims, the post-conviction remedy, specifically requires that the applicant 

return to the same judge before whom the original case was tried. Such 

a requirement, along with other difficult pleading requirements and 

a two-tiered review system, virtually guarantees that recognition of 

federal rights is at best cumbersome and slow, and of times wholly unavail­

able in the state court system. The Seventh Circuit United States Court 

*Habeas Corpus, R.S. 1874, p. 565, Sec. 1. 
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of Appeals recognized this fact in U.S. ex reI. Williams v. Brantley, 

502 F.2d 1383 (1974) when it held that pursuance of post-conviction relief 

in Illinois was almost wholly futile. 

My own experience bears this out. During my entire tenure with 

the Office of the State Appellate Defender, I recall only ~ successful 

state post-conviction petition in eight years, a decision of great notoriety 

with such compelling facts it could not be ignored. People v. Garrett, 

62 Ill. 2d 151, 3?9 N.E. 2d 753 (1975).* ~y clients never expected relief 

in such circumstances, and most waited patiently to begin the process 

in federal court, sometimes years afte'r their conviction in state court. 

Frequently, their release occurred before exhaustion of state court 

remedies. 

Nationally, the picture is worse. While hard data on the existence 

and efficacy of post-conviction procedures is difficult to find, one author 

suggests that in 1975, 14 states (almost 30%) had !!2. post-conviction 

procedure. Popper, Post Conviction Remedies in a Nu~ (1978), p. 

50. If the experience of remaining states parallels that of Illinois, there 

is no reason to believe that the vindicatio,!"\ of the federal constitution 

fares any better in any other jurisdiction. 

The failure of state courts to provide meaningful collateral review 

of criminal convictions is part of the more general problem of the manner 

in which many state courts deal with federal constitutional issues raised 

by convicted defendants. It is no accident that most of the significant 

decisions in criminal law have come from federal courts at all levels. 

*Garrett in fact is not a "pure" post-conviction remedy case, but one 
in which the petition was dismissed and later consolidated with the direct 
appeal. 
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In most states an elected local judiciary is requested to grant relief 

to a person whom the community may believe has committed a crime, 

but the same reluctance is found throughout other state court systrems. 

While it is certainly true, as the proponents of S. 653 suggest, that the 

federal courts are not the only guardians of the Constitution, history 

has demonstrated conclusively that the federal courts have beert truer 

guardians than their state court counterparts. 

The failure of state systems to provide meaningful remedies and 

relief to criminal defendants is also one of the primary reasons for opposing 

any limitation on the time in which a federal habeas corpus petition 

may be brought. Contrary to the impression intended by the proponents 

of S. 653, the number of claims filed outside the proposed three·oyear 

limitation is miniscule indeed. Those few cases in which a late petition 

is filed usually occur either as a result of a prison inmate having no 

means or knowledge of how to assert a claim earlier, or because the 

prisoner is in the state court review process, direct or collateral, which 

must be satisfied before filing in federal court. As noted above, convic­

ted criminal defendants do not routinely appeal their convictions, do 

not usually receive any post-conviction legal assistance, and do not 

have ready access to the courts. S. 653 would penalize those who are 

least able to help themselves. 

S. 653 and the Death Penalty 

As of October 20,1981, the total number of inmates on Death Row 

in the various states totaled 891. The number of persons sentenced to 

death increases almost daily. Death Row, U.S.A., NAACP Legal Defense 

Fund, Inc., October 20,1981. Only four executions have occurred since 

HU-383 0-82--11 



II, 

158 

-10-

1976. The remaining convictions are virtually all in the appellate process. 

Such must be the case, given the irrevocable nature of the penalty of 

death. 

The United States Supreme Court has frequently recognized that 

the death penalty is unique in its severity, and that such a draconian 

step must be attended by special protection of the due process rights 

of the persons chosen for the. capital sanction. Beck v. Alabama, 447 

U.S. 625, 637-63& (1980); Ga~dner v. Florida, 430 U.S. 349, 359 (1977); 

Woodson v. North Carolina, 428 U.S. 280, 305 (1976). 

Any competent attorney charged with the appellate defense of 

a person under sentence of 'death would think long and hard before ignor­

ing valuable remedies such as federal habeas corpus which might save 

the client's ·life. Similarly, this Committee should thoughtfully consider 

the remifications.of adoption of S. 653 as it may affect the special class 

of persons on Death Row. 

According to the NAACP Legal Defense Fund, a rough count indicates 

that there are prese~tlY approximately 85 capital cases pending on federal 

habeas at the District Court level, and another 35 to 40 cases pending 
I 

in the Circuit Courts of Appeal. Most of the cases at both the trial 

and appellate levels are pending in the South, thereby exerting particular 

pressure on the southern District Courts and the Fifth Circuit United 

States Court of Appeals. 

Much of the criticism of "abuses" of the writ of habeas corpus 

by state prisoners emanates from Southern prosecutors, practitioners 

and judges. These concerns are understandable, given the pressures 

created on the system by a high proportion of death sentences in Southern 

----------------~-----......-----------
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states. * However, two clear consequences flow from the choice of 

these states to impose the penalty of death with increased frequency. 

First, the costs of imposition of capItal sentences will inevitably be 

high, since every avenue for relief, including review under federal habeas 

corpus, must be pursued to ensure that the death penalty is not discrimi­

natorlly, arbitrarily or mistakenly imposed. Death is different from 

any other punishment. A mistaken or improper conviction cannot be 

corrected when the defendant is dead. Second, the fact that heavier 

use or even abuse of the writ may occur on a regional basis does not 

militate revision of habeas provisions for all convictions in all states. 

As was conclusively shown above, the remedy is not being systematically 

abused at all. In fact, it has been used judiciously, moderately, and 

with decreasing frequency on a nationwide basis. 

The problems in death penalty litigation are unique. Emotions 

run high and locally elected tribunals are even more likely than normal 

to succumb to pressure from the media and public to uphold death sentences. 

Trials are usually long, and require preparation of extensive transcripts 

for review by the appellate courts. Because of the length of transcripts 

and the n~cessity for strict scrutiny, state appellate and post-conviction 

jUdges are more likely to linger' over the decision making process. These 

factol'~ make the imposition of a three-year statute of limitations particu­

larly onerous to the individual under sentence of death. These persons 

*75% of all current death penalty convictions occurred in the South. 
Nearly half of all the persons now under sentence of death were convicted 
in Florida, Georgia and Texas. 
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are the most deserving of independent, neutral review and should not 

be completely precluded from consideration through no fault of their 

own. 

Two recent examples will suffice to demonstrate this point. James 

Burns was convicted on March 3, 1971j. and was sentenced to death. On 

May 3,1977 his direct appeal was affirmed in the Texas Court of Criminal 

Appeals. Mr. Burns subsequently pursuf!d state post-conviction proceedings 

which resulted in denials at both the troial and appellate levels, the latter: 

occurring on February 22,1978, nearly four years after his conviction. 

In September of 1980, Mr. Burns successfully petitioned the Fifth Circuit 

U.S. Court of Appeals for relief from his sentence of death, nearly six­

and-a-half years after his original conviction. Burns v. Estelle, 626 

F. 2d 396 (5th Cir. 1980). 

Ernest Smith was convicted and sentenced to death in Texas on 

March 26,1974. His direct appeal was affirmed on February llj., 1976. 

Mr. Smith pursued collateral remedies in the Texas system, finally conpleting 

that process in April of 1977, three years and one month fromhis conviction. 

Under the proposed amendmerlts, Smith would be forbidden from pursuing 

federal habeas corpus, since he could not have filed before three years 

were up without first running afoul of exhaustion requirement. He would 

have missed by a single month the three-year deadline now proposed. 

Mr. Smith went on with his federal claims, through the district court 

and court of appeals. In May of 1981, Mr. Smith successfully argued 

to the United States Supreme Court that his death sentence was improperly 

obtained, and a new sentencing hearing was ordered. Estelle v. Smith, 

68 L.Ed. 2d 359 (1981). 

.\, 
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These cases demonstrate both the vitality of our presnt habeas 

provisions as a means of vindication of federal rights, and the high likeli­

hood of arbitrary exclusion of the most neerly from that process, should 

the provisions of S. 653 be adopted. 

The Specific Amendments Proposed in S. 653 

Section 636(b)(l)(B): This proposal would eliminate the power of 

United States Magistrates to hear evidentiary hearings in applications 

far writ of habeas corpus by state prisoners. No rational reasons are 

offered for the exclusion of only this category of cases from the juris­

diction of magistrates to make findings of fact and recommendations 

to the district court. If expeditious and final review of state court de­

cisions is the goal of this legislation, this amendment works contrary 

to that goal. According to the proponents themselves, shifting the fact­

finding process to £ed~ra1 district judges would add approximately 200 

hearings to district Clf",,,t calendars per year. Congressional Record, 

S 1982, March 10, 1981. If "abdication of the judicial function" is the 

problem, the proponents are wrong. Section 636 presently states that, 

Ua judge of the court may accept, reject, or modify, in whole or in part, 

the findings or recommendations made by the magistrate." 28 U.S.C. 

Sec. 636(b)(l). 

The present langt1~ge of Sec. 636 was adopted only five years ago 

in 1976. At the time of its original enactment, these provisions were 

hailed as a substantial step forward in stre<;l.mlining the factfinding process 

at the trial level in federal courts. Both chambers of Congress considered 

whether the delegation of factfinding authority to magistrates would 

be an undue incursion into the authority of district court judges. The 
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House report, No. 94-1609, concluded that,ll ••• the ultimate adjudicatory 

power over ••• habeas corpus .•• is exercised by a judge of the court after 

. t t 11 receiving assistance from and the recommendation of the magiS ra e. 

94-577, 1976 United States Code Congressional and Administrative News, 

p. 6162, 6171. The proponents have not demonstra.ted any systematic 

abuse of this factfinding power by the magistrates. Instead, they argue 

that a single magistrate is empowered to overrule state-court factfinding 

lIin practical effect.1I As demonstrated by both the statutory language 

of Sec. 636, as well as the legislative history, this is simply not th~ case. 

Section 2244 __ IICodificationll of Wainwright v. SXkes: A new 

subsection is added to 28 U.S.C. Sec. 2254 which purports to codify 

the holding of the United States Supreme Court in Wainwright v. Sykes, 

433 U.S. 72 (1977). This proposal expands the scope of the definition 

of llcause and prejudicell so drastically as to virtually eliminate access 

to the federal courts by state prisoners whose state court proceedings 

have been marred by negligent or incompetent representation by counsel. 

In Wainwright v. Sykes, a divided Court ruled that in certain circum­

stances federal habeas corpus petitioners could be denied relief because 

they failed to follow some state procedural rule. In Sykes, petitioner's 

counsel failed to make the requisite IIcontemporaneousll objection to 

the introduction of an illegally-obtained confession. ~yke~ bars Etigation 

on federal habeas corpus of issues not properly raised in state court, 

unless IIcause and prejudice ll is shown for failing to comply with state 

procedures. 

The proponents of this proposal suggest a detailed definition of 

what constitutes IIcause." 

\\ 
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Two major problems are apparent in the proposed amendments. 

First, the burden to establish that a waiver has not taken place is shifted 

to the petitioner. This is contrary to established constitutional principles 

and case law in the federal courts. Federal habeas corpus courts have 

long adhered to the rule that there is no presumption in favor of waiver 

under the deliberate bypass test, and that every presumption against 

waiver should be indulged. United. States ex reI. Linde v. Brierly, 437 

F.2d 324, 326 n. 12 (3rd Cir. 1970); United States ex reI. Turner v. Rundle, 

438 F.2d 839, 843 (3rd Cir. 1971); In Re Kravitz, lj.88 F.Supp. 38, 48 (M.D. 

Pa.1979). 

Second, the grounds set forth for establishment of cause and prejudice 

d,o not include the negligent or ineffective assistance of either trial 

or appellate counsel in the state courts. The lack of inclusion of this 

element precludes the petitioner from assessing responsibillty for serious 

procedural defaults where it properly lies. Clearly, where representation 

by counsel rises to the level of ineffective assistance sufficient to violate 

the Sixth and Fourteenth Amendments to the United States Constitution, 

the petitioner should be held to have overcome the requirement that 

he demonstrate cause or prejudice. The same is true when the attorney's 

cDnduct can be found to be unreasonable, even if short of ineffective 

assistance. In this regard, it should particularly be noted that petitioner's 

procedural fault in Wainwright v. Sykes was not excused for "cause II 

in part because petitioner expressly waived any ineffectiveness of counsel 

claim. Wainwright v. Sykes, lj.33 U.S. at 96 (Stevens, J., concurring). 

Section 2244 -- Three-xear statute of limitations: Much has already 

been said in this paper regarding the arbitrary imposition of a three-

year time limit for the seeking of federal habeas corpus by state prisoners • 
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In sum, such time limits would not prevent access to the federal courts 

for the overwhelming majority of state court petitioners. Moreover~ 

a three-year limitation would arbitrarily bar federal-court access to 

a significant number of individuals most deserving of review, particularly 

those under sentence of death. 

It should be noted that Rule 9 of the rules governing Section 2254 

cases in the United States District Courts, adopted in February of 1977, 

originally contained a provision which established a rebuttable presumption 

of prejudice to the state if the petition was filed more than five years 

after conviction, such period to run from the time of final judgment 

in state court. 2& U.S.C.A., Rule 9, foll. Sec. 2254, Historical Note, 

p. 1136 (1977). Public Law 94-426, Sec. 2(7) struck out this provision. 

Legislative history indicates that both chambers of Congress found that 

the impOSition cf arbitrary time limits and a requirement that the petitioner 

overcome prejudice constituted "unsound policy." See, 1976 United States 

Code CO:lgressional and Administrative News, p. 24n;, 24&1. If it was 

unsound pollcy, in 1976, to establish a rebuttable presumption of prejudice 

to the state after five years, a three-year statute of limitations without 

any exceptions for "cause" seems draconian by comparison. 

Section 2254(d): Proposals to modify this section seek to prevent 

federal courts from holding evidentiary hearings if the state court conducted 

an evidentiary hearing that "fully and fairly" resolved the merits of 

the factual dispute. This amendment purports to codify the holding 

in Stone v. Powell, 42& U.S. 465 (1976). 

The~e amendments eliminate the presumption of correctness of 

state court findings of fact, and substitute language that state court 

facts are not to be re-determined or re-lltigated by a judge or court 

---~-----
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of the United States, unless certain narrow exceptions are established. 

Evidentiary hearings are eliminated "when the state co,.J{'~ r~cords demonstrate 

the factual issue was iitigated and determined." 

This proposal goes far beyond the scope of Stone v. Powell, which 

was strictly limited to application by the federal courts of the exclusionary 

rule to Fourth Amendment claims by state court prisoners. The proposals 

expand this rule to all constitutional claims. The language of the amendments 

effectively precludes the federai courts from reaching federal constitutional 

issues, if previously litigated in the state courts. As demonstrated in 

this statement, the rules of procedure in state-court direct appeal and 

collateral attack proceedings, as well as their application, are frequently 

so byz"dtine and restrictive that the federal court is the only forum 

in which a neutral, detached decision regarding federal constitutional 

rights can be made. 

This proposal is premised upon an erroneous theory that federal 

courts routinely run roughshod over factfinding decisions by state courts. 

As statistics from the Administrative Office of the United States Courts 

demonstrate, this is simply not the case. In 1981, of the 7,790 petitions 

for habeas corpus filed by state prisoners, evidentiary hearings were 

held in only 165 cases. This figure conclusively demonstrates that federal 

courts overwhelmingly defer to the factfinding capabilities of state 

courts. 

Re-determination of facts already determined is totally unnecessary 

and unproductive. However, when re-examination of the facts leads 

to vindication of a federal constitutional right, the federal courts are 

required to intervene. Former Justice Stewart recognized this fact 
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in his majority opinion in Jackson v. Virginia, 443 U.S. 307, 322.(1979), 

when he stated that: 

... the problems of finality and federal-state comity arise whenever 
a state prisoner invokes the jurisdiction of a federal court to redress 
an alleged constitutional violation ... although state appellate 
review undoubtedly will serve in the vast majority of cases to 
vindicate the (federal constitutional right here in question) the 
same could also be said of the vast majority of other federal constitu­
tional rights that may be implicated in a state criminal trial. 
It is the occasional abuse that the federal writ of habeas cor us 
stands ready to correct. Emphasis added. 

Justice Stewart's response to the argument that the petitioner 

had been afforded a full and tair hearing in Virginia pr ovides a fitting 

close to this statement. 

A judgment by a state appellate court rejecting a challenge to 
evidentiary sufficiency is of course entitled to deference by the 
federal courts? as is any judgment affirming a criminal conviction. 
But Congress in Section 2254 has selected the federal district 
courts as precisely the forums that are responsible for determining 
whether state convictions have been secured in accord with federal 
constitutional law. The federal habeas corpus statute presumes 
the norm ot'a fair trial in the state court and adequate state post­
conviction remedies to redress possible error. See 28 U.S.C. Secs. 
2254(b), (d). What it does not presume is that these state proceedings 
will alway~ be without error in the constitutional sense. The duty 
of a federal habeas corpus court to appraise a claim that constitutional 
error did occur -- reflecting as it does the belief that the "finality" 
of a deprivation of liberty through the invocation of the criminal 
sanction is simply not to be achieved at the expense of a constitutional 
right -- is not one that can be so lightly abjured. 

Jackson v. Virginia, 443 U.S. at 323. 

\' 
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SUPPLEMENTAL TESTIMONY OF 

RICHARD J. WILSON 

At the hearing of November 13, 1981, Senator Heflin asked two 

questions regarding the adoption of S. 653. This brief additional state-

ment addresses those two questions • 

J. What impact would legislation modifying or abolishing the 

exclusionary rule have on the adoption of S. 6537 

Two bills are presently pending in the Senate which would modify 

or abolish the exclusionary rule. These are S. 101 and S. 751. The 

unequivocal answer to the question posed above is that adoption of either 

of these bills would have no effect on either the legislation ~roposed 

in S. 653 or on present habeas corpus actions by state prisoners. The 

reason for this lies in the decision of the U.S. Supreme Court in Stone 

v. Powell, 428 U.S. 465 (1976). 

In summary, Stone v. Powell holds that federal habeas corpus courts 

cannot ordinarily order state courts to apply. the exclusionary rule as a 

remedy for violations of the Fourth Amendment. The practical effect of 

this ruling is to prevent federal courts from adjudicating most Fourth 

Amendment claims raised in habeas corpus petitions. The only cases sus-

ceptible to re-litigation in the federal courts are those in which the 

petitioner has not been afforded an opportunity for "full and fair 

litigation" of the claim in the state court system. Abolition of the 

exclusionary rule in federal courts would have no binding effec~ on state 

courts, which would be free to adopt more stringent constitutional stan-

darde. Thus, even the problem of re-litigation of a "full and fair 

hearing" claim by the federal courts would not: be eliminated in federal 

habeas corpus actions by state prisoners. 

2. What effect would the sentencing provisions of proposed 

amendments to the federal criminal code have on S. 653 and state 

prisoner habeas coruus actions? 

Again, adoption of revisions in the sentencing practices of 

federal courts, however radical, would have virtually no effect on 
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habeas corpus actions in federal courts by ~ prisoners. Many 

changes in sentencing practices, almost universally opposed by NLADA, 

are advocated in S. 1630, a comprehensive bill to amend the federal 

criminal code. Whatever N1~A's position may be regarding that legisla-

tion, its adoption would have virtually no impact on state prisoners 

seeking federal habeas corpus relief. Moreover, even if sentencing 

innovations adopted at the federal level are adopted at the state level, 

claims with regard to sentences ~ are not subject to re-litigation 

in federal habeas corpus, since such issues do not raise claims of con-

stitutionaJ. dimension. 

PREPARED STATEMENT OF RoBERT L HARRIS 

Mr. Chairman and Members of the ~ommittee: 

The National Bar Association (NBA) welcomes this 

opportunity to present its views on Senate Bill 653. We 

bel.U~ve that the enactment of this legislation would pose 

serious constitutiQnal problems and would have negative 

consequ(;nces for the cause of justice. For the reasons 

stated hereinafter we are opposed to this legislation and 

urge the committee to reject its passage. 

The National Bar Association was founded in 1925 

and now consists of a network of over 8500 lawyers, jurists, 

scholars, and students; with affiliate chapters in 40 states 

and the Virgin Islands. 

The purpose of the National Bar Association is to 

advance the science of jurisprudence, uphold the honor of 

the legal profession, promote social intercourse among the 

memPers of the bar, and protect t.he civil and political rights 

of all citizens of the several states of the united states. 

The proposed amendment to section 636(b) (1) (B) of' 

Title 28, united States Code, is frightening. It proposes to 

p 
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delete from the code the right of prisoners to petition 

federal courts challenging their conditions of confinement. 

Removing a'.lprieoner' s right to challenge his condi tibns of 

confinement not only raises grave constitutional problems 

but is a step backwards into the dark ages. Under the 

proposed amendment, regardless o~ how repugnant or inhuman 

the condition of confinement may be, a prisoner would no 

longer have the statutory right to challenge such conditions. 

No legitimate purpose can be served by removing 

from the code a prisoner's right to challenge his conditions 

of confinement. It is obvious that removing a prisoner's 

right to challenge his conditions of confinement is aimed 

at retribution rather than humanitarian concerns for the 

conditions under which the prisoners must live. It is a sad 

commentary to the mental state of a society which would deny 

adequate conditions of confinement to those that society seeks 

to punish. Even though it is apparent that the intention of 

this proposed amendment is not to aid in the rehabilitation 

of a person in confinement, it is nevertheless, tragic that 

it would probably help to ensure that those who are confined 

and made to live under inhuman conditions woul~ become even 

more of a danger when they are returned to society. This 

undoubtedly would be the end results of short-sighted and 

expedient proposals that are enacted to try and further 

extract punishment from those that are incarcerated by denying 

them the right to challenge their conditions of confinement. 

The proposed amendment to section 2244 of Title 28, 

United States Code, by adding SUbsections (d) and (~) is 

wholly unwarranted. The purpose of habeas corpus proceedings 

is to provide an effective and meaningful instrument by which 

judicial inquiry may be made into the legality of a person's 

detention. 

Adding proposed SUbsection (d) to the Code would 
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severely limit a court's ability. to entertain an application 

for a writ of habeas corpus. The new stringent requirements 

for a habeas corpus proceedings contained in proposed 

subsection (d), would preclude a person from bringing a 

habeas corpus proceeding "if the Federal question presented 

was not properly presented under state law in the State court 

proceedings both at trial and on direct appeal, or properly 

presented in a collateral proceeding and dispose of exclusively 

on the merits," unless the petitioner could somehow establish 

that the alleged violation of the federal right was prejudicial 

to his guilt or punishment. This requirement puts not only 

an unnecessary burden on the petitioner but places a burden 

which would make it almost impossible to succeed in a habeas 

corpus proceeding even though the detention is illegal. 

Moreover, and perhaps even more importantly, 

SUbsection (d) adds four additional obstacles that a petitioner, 

seeking habeas corpus, must overcome. The additional obstacles 

would require that the petitioner prove that the Federal right 

asserted did not exist at the time of trial and that the 

right has been determined to be retroactive in its application: 

that the State court procedures precluded the petitioner 

from asserting the right sought to be litigated: that the 

prosecutorial authorities or a judicial officer suppressed 
'\ 

evidence from being raised and disposed of; or that th~ 

material and controlling facts upon which his claim is 

predicated were not known to petitioner or his attorney and 

could not have been ascertained by the exercise of reasonable 

diligence. These additional requirements virtually guarantee 

that a petitioner could not succeed in a habeas corpus 

proceeding. 

Furthermore, SUbsection (e) places a three year 

statute of limitation on when a habeas corpus proceeding 

may be instituted. Clearly, a statute of limitation upon 
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when a person may assert a legitimate claim about his 

illegal detention not only raises serious constitutional 

problems but it cannot possibly serve the ends of justice. 

such a procedure is designed solely to punish rather than 

aid in according due process to those accused of violating 

the law. 

The National Bar Association believes that the 

enactment of this subsection will have far-reaching consequences 

for the administration of justice throughout the State courts 

of this nation. Rather than enhancing the justice system, 

it will undoubtedly encourage the development of a justice 

system which seeks to convict and detain people accused of 

crime by "any means necessary." This, the NBA submits, is 

destructive to the goals of justice for all. 

The proposed amendment to section 2254(d) of Title 

28, United states Code, is totally unwarranted. Said amendment 

would, in effect, destroy the constitutionally protected due 

process rights of those Who have been wrongfully in~arcerated 

-in state prisons. History has shown, and continues to show, 

that there are instances where defendants have been wrongly 

incarcerated by overzealous state officials who have ignored 

due process in pursuit of what such officials believe to be 

necessary for combating crime. 

Section 2254(d) would prevent a federal court 

from examining whether or not a defendant was "otherwise 

denied due process of law in the State court proceeding." 

Moreover, it would preclude a Federal court from examining 

a State court's records to determine whether the State court's 

proceedings and conclusions derived therefrom were, as a 

whole, fairly supported by the record. This, to be sure, 

represents a marked departure from the constitutional 

requirement of guaranteeing fairness to those who have been 

the victims of unfair State court proceedings. 
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It is, indeed, a tragic mistake for this nation to 

change its statutes so as not only to endanger the prospects 

for defendants receiving a fair determination of their guilt 

in the various state courts but to encourage state officials 

to obtain convictions by means which are unfair. Removing 

from habeas corpus proceedings an applicant's right to challenge 

a state court proceedings on due process grounds as well as 

on the grounds that the record as a whole does not. support the 

factual determination made in the State court proceedings is 

an open invitation to unfairness and criminality on the part 

of those who purport to uphold the law. 

In the world of firefighting, the old ada~e that 

fire sometimes must be fought with fire may have some -IMrit, 

but that approach cannot be employed in a democratic society 

where the rights of those accused of violating the law 

must be zealously protected in order to guarantee freedom 

for all. The proposed amendment to section 2254(d) is 

designed to "fight crime with crime" by toleratit;g 

criminality on the part of state officials. This approach, 

the National Bar submits, is a most dangerous approach 

that cannot possibly aid the reduction of crime but rather 

will aid only in the commission of more crime especially 

on the part of those who purports to uphold the law. 

Senator HEFLIN. The subcommittee stands adjourned. 
[Whereupon, at 12:35 p.m., the subcommittee recessed, to recon­

vene at the call of the Chair.] 
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A P PEN D I X 

ADDITIONAL SUBMISSION FOR THE RECORD 

Statement in opposition to S. 653, submitted by Larry W. Yackle, 
Professor of Law, University of Alabama School of Law, P.O. Box 
1435, University, Alabama 35486. Phone: (205) 348-5930. 

I would like, first, to thank the Chair and the committee 
for this opportunity to address the serious problems presented by 
the bill under consideration. I have been concerned with the 
problems surrounding the federal habeas corpus jurisdiction for 
nearly a decade. My first paper on the subject appeared in 1973. 
More recently, I have published a book--L. Yackle, Postoonviction 
Remedies (1981). I believe that I can lay claim to some measure 
of expertise in the field, and I hope that my comments will con­
tribute to the Committee's deliberations. Needless to say, I 
speak for myself and not the University of Alabama or its Law 
School. 

I. Preliminary Comments 

S. 653 would amend key provisions of the present habeas 
corpus statutes in a variety of ways, each to be examined below. 
My position on the bill can be stated briefly. I oppose it. I 
oppose it, first, because it is unnecessary and, second, because 
it threatens the fundamental principle upon which the American 
system of collateral review has rested for thirty years--the pro­
position that persons convicted of crime in state court are 
entitled to at least one opportunity to litigate their federal 
claims in a federal forum. 

While I would not wish to speak for those who brought the 
matter here, I understand that S. 653 is in part designed to 
streamline the processing of federal habeas corpus petitions. 
proponents hope to conserve the time and effort of the lower fed­
eral courts. Arguments along these lines proceed from a faulty 
premise--that the processing of habeas petitions is now somehow 
inefficient. The f.act is that these cases cause no more diffi­
culty for the fp.deral courts than any other. Indeed, given the 
number of habeas actions dispoped of summarily, and thus without 
the expenditure of substantial resources, it seems that in this 
field the federal courts are doing comparatively well. Recent 
reports from the Administrative Office indicate that the volume 
of habeas litigation is declining. Indeed, it is plummeting. 
See 1981 Annual Report of the Director (noting a 14% decline over 
the previous decade). 

Only five years ago, the Supreme Court promulgated and the 
Congress approved a special set of procedural rules for habeas 
matters. Much time and effort were expended on the fashioning of 
those rules, and I have seen no evidence that they are not havil.1g 
the very effect for which they were intended. I will point ou.t 
below that the proposals buried in S. 653 are little more than 
warmed-over ideas the Congress has rejected in the past. 'I'o that 
extent, this bill arrives late in the d~y. At the same time, 
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given that the federal courts have only recently begun to use the 
new habeas rules and their effect may not yet be fully known, the 
bill also comes too ~oon. I would counsel patience, so that we 
can know the extent of success the new rules will brina uSlefore 
we ~hift course and ·embrace S. 653. -

Even if inefficiency were a current problem, and I do not 
agree that it is, this bill would do nothing to mitigate diffi­
culties and much to exacerbate them. The proposal to eliminate 
the authority of federal magistrateG to conduct habeas hearings 
is an obvious illustration. In addition, of course, the 
introduction~f new language in the statutory scheme will spawn a 
round of litigation. As it is, we have a fair body of precedent 
regarding the relevant statutes and a good set of procedural 
rules to guide the courts. This is scarcely the time to meddle. 
I would say of the present habeas scheme what in Alabama we say 
about anything that is currently working w.;:;11: "If it ain't 
broke, don't fix it." 

Coming to substance, the Committee should understand S. 653 
for what it is--a challenge to the bedrock of American 
postconviction review. At least since Brown v. Allen, 344 U.S. 
443 (1953), the federal writ of habeas corpus has served as an 
effective vehicle for guaranteeing a federal forum for federal 
claims arising in state criminal prosecutions. It goes without 
saying that the Supreme Court lacks the resources necessary to 
treat all or even many cases on direct review, and, that being 
the case, the federal habeas cour.ts have long served as 
functional surrogates. The principle that the federal habeas 
forum must be open is well settled and has beell reaffirmed only 
recently in Justice Rehnquist's important opinion for the Court 
in Wainwright v. Sykes, 433 U.S. 72, 87 (1977). 

Federal habeas corpus has not, to be sure, been without its 
critics. Over t~e years a goodly number of bills designed to 
undercut the postconviction writ have been introduced in the Con­
gress. The Nixon Administration bill in 1973 is, perhaps, the 
best example. S. 567, 93rd Cong., 1st Sess. Some of the bills 
have come burdened with serious constitutional questions. Cf. 
Sanders v. United Sta.tes, 373 U.S. 1, 11-12 (1963). Others have 
simply been found unwise. At all events, in virtually every case 
proposals to curtail the availability of federal habeas have been 
turned back. 'l'he few amendments that have been adopted have, in 
large measure, tracked already-existing Supreme Court decisions. 
See generally Postconviction Remedies § 19. S. 653 should suffer 
the seme fate. This bill, like similar bills in the past, as­
sumes without adequate evidence that the very existence of the 
habeas jurisdiction threatens important state prerogatives. That 
simply is not true. As the discussion '·lh~.ch follows demon­
strates, present law takes due account of le~iitimate state inter­
ests, striking the proper balance between state concerns on the 
one hand and federal rights on the other. 

II. section-by-S<!!ction Analysis 

1. The Proposal to Eliminate the Authority 
of Federal Magistrates to Conduct 
Evidentiary Hearings. 

Section 1 of the bill would amend the Federal Magistrates 
Act to eliminate the present authority of United States magis­
trates to conduct evidentiary hearings in habeas corpus proceed­
ings in which state conviction judgments are attacked. Given the 
siz~able caseloads of most distript courts, it seems od? that 
anyone would propose /ldding to ,the work of Article III Judge~. 
Indeed it was only in 1976 that the Congress extended author~ty 
to conduct habeas hearings to magistrates, in an obvious attempt 
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to relieve district judges of routine, fact-finding responsibil­
i ty. 28 U. S. C. § 636 (b) (l) . 

Under present law, district judges need not, but maYt use 
their magistrates to facilitate the fair and just treatment of 
habeas petitions. I am not sure what the effect of a return to 
the situation which prevailed prior to 1976 would be. If dis­
trict judges would conduct any evidentiary hearings that would 
otherwise have been handled by magistrates, and it is Congress' 
judgment that this work is more pressing than other things that 
district judges might be doing, then I have no real objection. I 
suspect, however, that the press of other business must take its 
toll and that, without the assistance of magistrates, district 
judges would order fewer hearings in habeas and would tend, in 
any hearings actually conducted, to expend less effort ascertain­
ing the critical facts. 

If that is the case, then I do object--and with reason. If 
my suspicions are sound, then the proposal to remove magistrates' 
authority to conduct habeas hearings should be seen as, in fact, 
an indirect attack upon the habeas jurisdiction. Put bluntly, if 
habeas applicants cannot be frustrated any other way, then the 
supporters of S. 653 seem prepared to complicate, rather than 
streamline, the processing of their claims and thus to prevent 
fair and efficient consideration. 

The data regarding the use of magistrates in habeas corpus 
are incomplete. The best study of which I am aware, prepared for 
the Department of Justice by Professor Paul H. Robinson, focuses 
attention upon magistrates' duties short of conducting habeas 
hearings. Professor Robinson reports, for example, that. when 
cases are referred to magis·trates for screening and recommenda­
tions, district judges tend to accept the advice they are given 
and dispose of petitions accordingly. Magistrates often identify 
procedural deficiencies that district judges overlook. Indeed, 
Professor Robinson reports that habeas applicants whose claims 
are examined only by district judges, without the aid of magis­
trates, tend to fare better--suggesting that district judges 
overlook bases for denying relief and, reaching the merits, hold 
for the prisoner more often than would magistrates. See. P. 
Robinson, An Empirical Study of Federal Habeas Corpus Review of 
State Court Judgments 23-30 (1979). 

S. 653 does not speak to the present, widespread use of 
magistrates to screen petitions, but rath~r conceLns itself with 
the conduct of evidentiary hearings. Again, I can only speculate 
on the likely consequences of the enactment of the bill. I worrv 
that if magistrates are deprived of authority for this important 
work, the very authority the Congress extended to them only five 
:years ago, the result will be that the work will not be done. No 
legitimate public policy is served by holding out the theoretical 
promise of collateral review in federal habeas corpus, but at the 
same time withdrawing the federal courts' practical ability to 
process applications for relief. 

2. The Proposal to Defer to State 
Procedural Grounds 

Section 2 of the bill reaches directly to the present stat­
utes governing federal habeas corpus. It would transform Section 
2244, which now speaks only to the finality of federal he ')eas 
judgments, into a genel:-al barrier to the treatment of federal 
claims that were not considered in state court because of proce­
dural default. While forfeitures for proc~dural default in state 
court are conte;mplab~d by present law, see Wainwri~Jht. '.7. Sykes, 
supra, ,t~e reg~me wh~ch would be ushered in by S. 653 is vastly 
more r~g~d. 
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The,bill would simplY"bar habeaSr~~~~~:de~~~!~a~~~~eOia!e~~ 
eral claLms that were ~~t p~~~~r~ Ptrial and on direct appeal, 
the state court pr~c~ei~n~scollateral proceeding and disposed of 
or properly presen e , " It is of course, already true 
exclusively on the merL~s. . . . , d ments must exhaust available 
that petitioners attackLng, sta~efJu g eeking federal habeas re­
and effective state remed;,es e orneots available because of peti­
lief. And, if r::tate reme Les, ar7 ad the law that the fed-
tioners' procedu:tal ~~faui~~nL;t~~ :~~fr ~and. Importantly, how­
eral ha~eas co~r,~sn w:het~er a procedural default will foreclo~e 
ever, t e ques L , nd always has been, a questLon 
federal review in habe;St LS ~owd ~ltimatelY by a federal court. 
of, fe~ertal law t~nd~~ p~e~~~~n~ecisional law established by land­
ThLS LS 0 say, , , 'rs who have forfeited state 
mark ~upr~me ~o~~;r~e~~sLcoor::p'l:r:is~~estate procedural rU,les are 
re~ed~~~ t~~t ~~ason alone, barred from rais~ng underlYL~g f~d= 
no , 'b Th federal courts fLrst ascertaLn w e 
eral c~aiis ~~ h~t~~~' reme~lies have been forfeited under state 
ther, L~ t~U 'sk the further, and qualitatively different, ques-
law, an en a f f d ral law the procedural default 
tion whether as a matt~r 0

1 
e ,e This second question turns 

should also cut off,fe era revLe~~ interests served by the for­
on a frank ex~min~tLlo~ hOtf ;;et~:~ndividual and federal interests 
feiture sanctLon Ln Lg , 
in the just treatment of federal claLms. 

Under present Jaw, if the federal courts fir,d, the ~tate ~n­
te:rests ~erved by the forfeiture inadequate, 1"'1: Lf prLson~r ~ 
demonstrate "cause" for and "prejudice" flowing fr~m ~heL~ 
rocedural defaults, the merits can be reached. ThLS LS t e 

~rrangement established in Nai~wright y. Sykes, d s~pra't' ihatto 
decision is "viewed widely as ( Lf anythLng" too e eren La 
state procedure. See postconviction Re~ed~es § 83-87. S. 653 
would introduce even more rigidity, permLttLng state law alo~e to 
control the forfeiture de-::ision. It would, for example, r

4
e
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urn 
our law to the barbarity of Daniels v. Allen, 344 U. s. 
(1953) a capital case in which the Supreme Court gave effect to 
a stat~ forfeiture sanction where the prisoner's only default had 
been to file his appellate ~apers one day late. 

In an over-zealous attempt to accord d~fer~n?e tor. the 
states, S. 653 would render up the very avaLlabJ.1Lty oj. the 
federal forum to the vagaries of state procedural, law. The 
Cr-mmittee should understand that it is compliance wl.th state ,law 

1 that is critical under the regime this bill would establl.sh. 
~~d~ral claims would be forfeited in both stat~ and federal 
court, because of prisoners' failure to c?mp~y w~th state law as 
determined by state courts. Nor i~" anY,dLstl.nctl.on,drawn betwee~ 
inadvertent failure to comply and a del~berate tactl.cal maneuver, 

between defaults tied to counsel's l.ncompetence and those for 
~~fCh prisoners themselves share resp~nsibil~t~. The mere ~ 
of procedural default, without more, l.S suffl.cl.ent to for7close 
hilbeas treatment of what may be meritorious federal clal.ms. 
Ind~ed, read literally, S. 653 appears to bar feder~l habeas 
review even if the state courts themselves do not l.mpose a 
forfeiture san-.:tion for procedur:'al def,:ult. Such a res,ult w~Uld 
be unconscionabl.Z!, a needless and pOl.ntless frustratl.on 0 

justice. 

3. The Proposal to Except Only 
"Guilt-Related" Claims 

The exceptions provided in S: 653 ar~ far too ~a~row to 
. t' gate the impa,..t of the basl.c forfeL ture provlcs J.on. 

ml. l. " , f d 1 1 'ms "properly" Petitioners who failed to present the~r e era c al. • ' 'f 
in state court may nevertheless obtal.n federal h~bea~ r~::;ew l. 
the violations of federal right they allege were preJudl.cLal. . 

) 
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. as to. . guilt or punishment" and one of several further 
circ!lmstances was presented. --

The attempt essentially to limit habeas corpus to the treat­
ment of so-called "guilt-related" federal claims has a long his­
tory. Ti.e most notorious previous attempt to build such a limi­
tation into the law was made by the Nixon bill in 1973. Similar 
arguments were raiFled in 1976, when the habeas rules were under 
discussion in the House. On both those occasions, the Congress 
refused to embrace the extraordinary proposition that some feder­
al claims, those related to "guilt," should be treated more hos­
pitably than others. H. R. Rep. No. 14711 94th Conq., 2nd Sess. 
That is hardly surprising. For the proposition is fundamentally 
flawed. 

To begin, the term "guilt" is ambiguous. Does S. 653 refer 
to what is commonly called "factual" guilt, that is, the question 
whether a prisoner in fact committed the acts which, with other 
neces~ary proof, constitute the offense? Or does it refer to 
"legal" guilt, that is, the question whether the prisoner could 
be proved to have committed the offense by constitutional means? 
I put it to the Commi.ttee that if the bill refers to "legal" 
guilt, then by hypothesis every fede~al claim is related. If the 
bill refers to "factual" guilt, then it challenges the fundamen­
tal American precept that official consequences flow only upon 
lawful conviction. 

Even accepting the supposed distinction between "factual" 
and "legal" guilt, I put it to the Committee that the proponents 
of S. 653 will find it difficult to separate the constitutional 
claims commonly raised in habeas from the search for "guilt in 
fact." Nhile many procedural safeguards guaranteed to criminal 
defendants serve to protect other values as well, almost all help 
to ensure the accurate determination of facts in issue. Only the 
fourth amendment exclusionary rule can, perhaps, be viewed as 
wholly unrelated to correct fact-finding. And in that field the 
Supreme Court's decision in Stone v. Powell, 428 U.S. 465 (1976), 
has already sufficiently limited the availability of federal 
habeas review. In other cases, the Court has steadfastly refused 
to erect a hierarchy of federal rights and to extend or withdraw 
federal habeas protection from claims according to their position 
on such a hierarchy. See, e.g., Rose v. Mitchell, 443 U.S. 545 
(1979) . 

Finally in this vein, the Committee should understand that 
the introduction of any "factual" guilt test in habeas corpus 
would break with tradition reaching back to English common law. 
The Great Nrit has never been cQncerned for the guilt or inno­
cence of the applicant, but for the validity of detention. See 
Postconviction Remedies § 101. It is late in the day to ignol,e 
fundamental federal rights long ago fought for and won, simply 
because they seem, in the present political climate, comparative­
ly less important. The proposition that such rights do not mat­
ter, because prisoners are "probably guilty anyway" is umlOrthy 
of the Congress and its long-standing commitment to the enforce­
ment of the Bill of Rights. 

4. The Proposal to Attempt a Statutory 
Definition of "Cause" 

Under the amendments offered in S. 653, not even prisoners 
who establish that their claims are "prejudicial" with respect to 
"guilt or punishment" are yet free to litigate in the federal 
forum. In ordcL to be free of the harsh forfeiture sanction for 
procedural default established by the first sentence of Section 
2, they must demonstrate one of four circumstances. If the claim 
had not yet been established when it might have been raised, if 
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state procedures precluded its assertion, if state authorities 
suppressed evidence with regard to it, or if material facts were 
~ot k~own at the time -then "guilt-related" claims may be exam­
~ned ~n habeas. It appears that these exceptions constitute an 
attempt legislatively to define "cause" for procedural default 
within the meaning of Wainwright v. Sykes, supra. See Attorney 
General's Task Force on Violent Crime, Final Report 60 (1981). 

The attempt must be found wanting. Certainly if any of 
these circumstances are shown, then "cause" should be found for 
procedural default in state court, and the federal habeas forum 
should be open--even if the state courts, for their own inscrut­
able reasons, refused to reach the merits. Yet these exceptions 
can scarcely be the end of the matter. There are other circum­
stances which justify a finding of "cause." 

The Committee must understand the evil with which the Court 
was concerned in Sykes, and against which the "cause" standard 
was designed to protect. Only then can the full meaning of 
"cat1se" be determined. Moreover, when the Court's intentions are 
clearly understood, I think it will be plain that "cause" should 
and, must, be ~eft, to judicial implementation on a case-by-case ' 
bas~s. The m~sgu~ded attempt to codify so flexible a notion is 
doomed to failure. 

The problem addressed in Sykes was "sandbagging," defined by 
the Court as "the practice of withholding federal claims in state 
70urt, thus committing procedural default, in the hope of obtain-
1ng a favorable verdict--but with the intention of raising those 
same federal cla~ms later if the 'gamble I does not 'payoff.'" 
Yack~e, ,BO~,~ Rev~~w, 17 Crim. L. Bull. 479, 498-499 (1981). The 
ta7t~c ~s ~ntent,10nally to build constitutional error into a 
cr~m~nal prosecut10n, to hope that the client will be acquitted 
~nyway, but then to be prepared to raise the federal claim later 
~n habeas corpus if the client should instead be convicted" Id 
at 499. . . 

There is a rich literature on the relationship between de­
fens~ counsel's tactical maneuvers in state court and the 
requ~:ements of state procedural law; and, in turn, between 
forfe~tu~es,of sta~e r~m~dies brought about by such tactics and 
the cont~nu~ng ava11ab1h.ty of habeas corpus in federal court. 
s~e generall~ Po~tconviction Remedies, ch. 6 (collecting authori­
t~es): Suff~ce 1t to say here that the Court in Sykes had those 
quest10ns very much in mind and established the "cause" test in 
order to screen from the federal forum cases in which counsel's 
strategic maneuvering in state court had resulted in procedural 
default and consequent forfeiture of state process. The Court 
~as not concerned with default which is the result of counsel's 
~gnorance, ~egligence, or sloth. There was no attempt in Sykes 
to cause pr~soners to forfeit federal haheas review simply be­
c~use of counsel's incompetence, whether or not that incompetence 
r~ses to the level of ineffective assistance of counsel within 
the meaning; of, the sixth amendment. "[T]he evil [of sandbagging] 
does not l~e ~n ,defense cO,unsel ex:ror, in negligence or ignor­
ance, but ~n del~be~ate ~r~al tact~c,s the Court will permit the 
state courts to pun~sh w1th a forfe1ture sanction--in order to 
protect their opportunity to adjudicate federal claims before the 
~eder~l habeas jurisdiction is invoked. Certainly if the root 
ldea ~s to create incentives to comply with state rules governing 
t~e orderly processing of criminal cases, it makes sense to con­
f~ne the new [cause] analysis to cases in which counsel was aware 
of the need ~o conform"or at least the consequences of procedu­
ral default. ,- Book Rev~ew, supra at 499. 

The only fair conclusion to be reached is that the "cause" 
test in Sykes can ~e satisfied by a showing that defense coun-
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sells dE:!fault in state court was the "product of something other 
than a deliberate, tactical maneuver . . . ." ICi. Procedural 
d~fault derived from counsel's ignorance, negligence, or worse 
w111 not, then, foreclose federal review. This is the clear im­
port of Sykes as that decision has been understood to date. 
Postconviction Remedies § 86 (1982 Supplement). The definition 
of "cause" proposed in S. 653 is much narrower and is plainly 
calcuLated to hold state prisoners responsible for the 
incompetence of defense counsel--over whom they have no control. 
The Supreme Court has proposed no such harsh treatment of federal 
claimants. Nor should the Congress through an unfortunate misun­
derstanding of the Sykes decision. 

In the wake of Sykes, the lower federal courts are even now 
filling out a fair and equitable framework for examining the 
question of "cause." That framework blends structure with neces­
sary flexibility. It promises to work and to work well, striking 
u~e prop!=r b,alance between state and federal interests. This 
b~ll s m~sgu~ded attempt to hammer the "cause" notion into statu­
tory form should be identified for what it is and rejected. 

5. The Proposal to Establish a Three-Yea~ 
Statute of Limitations 

The proposed amendment of Section 2244 would establish a 
rigid, three-year statute of limitations for habeas petitions 
attack~ng state criminal jUdgments. This is, perhaps, the plain­
est eV1dence that the proponents of S. 653 do not understand and 
appreciate the present system of habeas COi:'pi.tS review'. Everyone 
who h~s ~tudi~'~ these problems recognizes th~t stale claims cre­
~te d~ff~culties for all parties to litigation. Reasonable and 
Just dev1ce~ for encouragi~g the earliest practicable pursuit of 
federal re11ef are, accord~ngly, entirely proper. The federal 
court~ ~ave always taken, i,nto account any unreasonable delay in 
the f~l~~g of habeas pet1t~onsr and a great many petitioners have 
been den~ed relief precisely because their inexcusable delay pre­
judiced the ability of the respondent to defend. See Postconvic­
tion Remedies § 114. 

, Un~7r 7xisting habeas corpus rules, petitions may be dis­
m~ssed, ~f ~t appears that the state of which the respondent is 
an ?f~~cer has bee~ p~ejud~c!=d in its ability to respond to the 
~et~t~on by delay 1n 1ts f~11ng unless the petitioner shows that 
~t ~s based ?n grounds o~ ~hich he could not have had knowledge 
bJ{ ~he exerc~se of due d~l~gence before the circumstances preju­
d~c~al to the state occurred." § 2254 Rule 9 (a). The federal 
cou:ts have developed an effective framework for evaluating 
cla~~s of undue ~elay a~d prejudice to the state--providing fair 
and,Just protect~on aga~nst prisoners who deliberately withhold 
cla1ms. 

, , Yet no one ha~ successfully defended the proposition that a 
~~~~d ~tatute of,li~itations would be appropriate or is needed in 
th1s f~eld. It 1S ~n the na~ure of collateral claims that they 
70me to the ~ttent10n of pr~soners or counsel well after the 
Judgments subJect to attack. The Supreme Court has recognized as 
mu7h ~:m many occasions. Postconviction Remedies § 114. Few 
pr~~c1ples ~re better-settled than that federal habeas review is 
ava~lable "witho . limit of time.~ United States v. Smith, 331 
U.S. 469, 475 (E.!). 

, Th7 Com~ittee should,also understand that considerable time 
1S requ~red ~n a~l cases ~n order to comply with the requirement 
th~t state remed~es be exhausted before federal relief is sought. 
Pr~s~ners ha~e no ~ontrol over the time the state courts take to 
c~n~1de: the~r cla~ms. Yet the proposed three-year statute of 
l~m~tat~ons takes no account whatever of -their plight. Testimony 
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in the House in 1976 made it plain that the exhaustion of state 
remedies often requires more than five years. See Clinton, 
Rule 9 of the Federal Habeas Corpus Rules: A Case Study on the 
Need for Reform of the Rules Enabling Acts, 63 Iowa L. Rev. 15, 
26-29 (1977). See Coleman v. Balkcom, U.S., n.5 
(1981) (Stevens, J., concurring) (commentingon the delayOccas-
ioned by the exhaustion doctrine). 

Only five years ago, the congress rejected a proposal to 
establish a rule recognizing a "presumption" of prejudice to the 
state if a habeas application is filed more than five years after 
the judgment under attack. H.R. Rep. NO. 1471, s~. See gen­
erally postconviction Remedies § 114. Ignoring that recent his­
tory, the proponents of S. 653 now offer a rigid, three-year 
statute of limitations--with no flexibility aside from-an excep­
tion for newly-announced claims and with no cognizance of the 
time required for exhausting state remedies. The only possible 
result of such an enactment wouln be the frustration of claims 
that are delayed through no fau_t of the applic~nt--without so 
much as a showing of prejudice to the state conc~rned. 

The Committee should understand that this proposal is made 
in the teeth of professor Robinson's study, which shows that ha­
beas applicants do not generally delay filing petitions. Most 
filings, indeed, are made within one and one-half years of 
conviction. P. Ii.obinson, supra at 9. Prisoners too, see the 
need for expedition and respond accordingly. There is, then, no 
empirical evidence that so harsh a device as a statute of 
limitations is needed in this field. If enacted, it would come 
into play in only a small number of cases, and then it would 
punish petitioners needlessly. Present law, including Rule 9(a), 
provides ample protection against stale claims. There is no need 
for, and much reason to resist, a rigid rule that cuts off 
federal claims without asking why they were not presented sooner. 

6. The proposal to Restrict the Federal Courts' 
Authority to Determine Facts 
Critical to Federal Claims 

section 3 of the bill would amend section 2254(d) of the 
present habeas statutes in several material respects. There has 
been loose talk in some decisions, suggesting that section 
2254(d), as it currently reads, is a "codification" of Townsend 
v. Sain, 372 U.S. 293 (1963). That is not the case. In 
Townsend, the Supreme court set forth the circumstances in which 
the federal courts may, and in some instances must, make thej 
own factual determinations. while Section 2254(d), enacted in 
1966, establishes standards similar to those used in Townsend, 
the question in this context is not whether the federal courts 
will hold a hearing, but what effect previous findings by the 
state courts will be given in a federal hearing. Developments in 
the Law--Habeas Corpus, 83 Harv. L. Rev. 1038, 1122 n.46 (1970). 
Accord LaVallee v. Delle Rose, 410 U.S. 690, 701 n.2 (1973) (Mar­
shall, J., dissenting). Present law assumes that a federal 
hearing will be held and addresses the quite different question 
of the deference to be accorded state findings. 

The amendments proposed in S. 653 would rework all that. 
The language changes are inartful at best, failing even to im­
prove upon the admittedly convoluted wording of the current sec­
tion, but in the end S. 653 means to provide that the federal 
courts will not hold evidentiary hearings in the first instance 
unless one of several, numbered circumstances obtained in state 
court. The bill would, in other words, do what Section 2254(d) 
does not do now--restrict the very authority of the federal ha­
beas courts to determine facts vital to federal claims. 

\ 
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This would be a dramatic t recognized that the adjudicati~ ep f lhe Supreme Court has long 
may oft~n demand that the und n ~ ederal sUbstantive claims 
the greatest sensitivity Ther~y~ng ~acts be ascertained with 
ca~not be divorced from the a~jUd~C~~~~nation of primary facts 
wh~ch those facts are relev t ~on of the legal claims to 
Townsend v. Sain supra Inan • t S~e Br~wn v. Allen, supra· 
court findings a~e reli~ble a~~s s~tuat~ons, of ~Gurse, st;te 
forum. I dare say that is routin can e adopted " ',he federal 
long found it essential to have e t Yet the fed& l' courts have 
an independent examination i a l~ast t~e discretion to make n appropr~ate c~rcumstances. 

Present 
findings. I 
follows: 

law leans decidedly in favor 
have described the operation 

of deference to state 
of section 2254(d) as 

[Tlhe respondent must fir t the state court factual d ~ P7'esent "due proof" of 
written finding written eb~r~unat~on by introducing "a 
adequate wri tte~ indicia op~n~on, "or other reliable and 
respondent concedes the poi t . 't Then, unless the 
own motion that the state n or he,court finds on its 
the petitioner must show t~~~r~hhe~r~ng was inadequate, 
the listed standards and ~, earing failed one of 
court findings may not b' accor ~ngly, that the state 
tice, the courts ex ect t~ pres~m~d correct. In prac­
ap~lication for rellef spe~i~~t~t~oner to allege in the 
pr~soner contends make th t~C c~rcumstances that the 
of fact unreliable The e : adte court determinations 
point is appa tl . s an ard of proof at this 
That is, if t~:~elit~d~~~~~~rance of the evidence. 
of the evidence that the t t "how by a preponderance 
inadequate under one or s a e court hearing was 
section 2254 (d) the c m?re of the standards in 
altogether. I~ that as: ~St taken out of the statute 
determination is not ven, the state court 
hearing must be a fre~~esumed co~rect, and the federal 
the burden of provin ~ne. St~ll, the petitioner has 
evidence that relief <;1 y a preponderance of the 
case for relief is no~f warranted, but the prisoner's 
in favor of state courtO~~e~,burdened by a presumption 
establishes a prima fa ' ~n ~ngs. Once the petitioner 
re~pondent has the bu~~~n casfe for, habeas relief, the 
ev~dence in rebuttal If 0 com~ng forward with 
rebut the petitioner;s the respondent is unable to 
was harmless beyond a case or establish that the error 
relief must be awarded. reasonable doubt, appropriate 

If, on the other hand th " 
establish by a preponderance' e pet~~~oner cannot 
state court proceedin f' of the ev~dence that the 
standards, section 22§4 (%t led o~e of the statutory 
factual determination ' prov~des that the state 
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then, from a struct:;:a~r~~~eo~s. 1 The matter shifts, 
fact-finding procedure t ra~sa ,of the state 
results reached as 'to 0 ? sub~tant~ve review of the 
court. The "co~vincin "ev~d~nt~ary facts, in state 
review is intentionall g t e,;~dence standard for that 
petitioner faced with Itswrt~ge~t. I~ point of fact, a 
federal relief insurmountable 0 ten f~nd,th7 barrier to 
§ 134 (footnotes omitted) • • Postconv~ct~on Remedies 
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f~nd~ngs. E.g., LaVallee v D llra~rd~nary attention to state • e e ose, 410 U.S. 690 (1973). 
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Very recently, the Court went so far as to hold that when the 
federal courts do not grant to state findings the presumption of 
correctness established in section 2254(d), they must state pre­
cisely why it is, within the provisions of the statute, that the 
findings fail to satisfy. Sumner v. Mata, U.S. (1981). 

This is current law. One wonders what more could be necess­
ary to i,mpress upon the federal courts that state findings ar(~ 
due respect. Yet S. 653 does propose to do more. Where present 
law establishes a strong presumption in favor of state findings, 
S. 653 would substitute an absolute prohibition on th~ redetermi­
nation of facts. Where present law permits federal findings when 
material facts "were not adequately developed" in state court, S. 
653 would substitute the condition that they "collld not be devel­
oped" there. And where present law permits federal findings when 
the petitioner did not receive a "full, fair, and adequate" hear­
ing in state court, or when due process was otherwise denied, S. 
653 proposes no substitute at all. Importantly, where present 
law allows the federal courts to make their own findings when the 
findings in state court are not "fairly supported by the record," 
S. 653 demands that there be "no evidence" at all to support the 
state findings. 

Taken together, these proposed amendments represent danger­
ous overkill in a situation in which present law already leads to 
the adoption of state findings in almost every case. The result, 
once again, is nothing gained in most instances, but a clear loss 
in flexibility in those cases in which federal judgment is only 
reasonable. Like the three-year statute of limitations proposed 
.in S. 653, these amendments, if enacted, would come into play 
only in rare cases and then only to frustrate common sense--cases 
in which there is genuine reason to depart from the routine 
embrasure of state findings and to examine critical facts in the 
federal forum. 

III. Conclusion 

It is not uncommon that political positions harden in the 
ideological make-up of those who embrace them. They may, then, 
take on a life of their own. Years ago, the jurisdiction of the 
lower federal courts to examine state criminal judgments in post­
conviction habeas corpus was very much a "hot" political question. 
Articles and reports were written, arguments were made, and posi­
tions, most importantly, were taken. After the debate, in the 
Congress and elsewhere, the result was plain. Habeas corpus re~ 
view of state judgments was recognized as a desirable and effec­
tive part of the structure of American criminal justice. 

Some state interests were, to be sure, subordinated to the 
greater national interest in the enforcoment of federal rights. 
Yet, in the main, ways were found to acknowledge and respect the 
most important state concerns so as to avoid unnecessary 
friction. Amendments to the habeas corpus statutes in 1948 and 
in 1966, together with a string of Supreme Court decisions, have 
ameliorated considerably any remaining difficulties. Now, the 
new habeas corpus rules promise to improve efficieney. The ha­
beas case load which genuinely concerned some of us decades ago 
has tapered off and is now declining. In a healthy and welcome 
spiri t of cooperatl,on, the state and federal courts have estab­
lished a consistent and effective framework of review, which no 
longer produces the hostilities generated by postconviction 
habeas when it was first introduced. We have worked through our 
problems and come to an amicable accommodation of genuine 
interests. 

In this atmosphere, new legislation would be unnecessary and 
disruptive. S. 653, like so many other bills in the past, is 
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rooted in an ideological resistance to postconviction habeas that 
has simply outlived the circumstances which gave rise to it. 
Those who advocate action on this bill must carry the burden of 
demonstrating that their proposals speak to real and significant 
problems today. 

I hope that what I have said here helps to explain why that 
burden cannot be sustained. This bill is no more than a reflec­
tion of disappointment over battles lost in the 1940's. It is no 
more than that. 
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