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FRAUDS AGAINST THE ELDERLY: 
BOSTON, MASS. 

WEDNESDAY, MAY 20, 1981 

U.S. HOUSE OF REPRESENTATIVES, 
SELECT COMMITTEE ON AGING 

AND THE FEDERAL TRADE COMMISSION, 
Boston and Springfield, Mass. 

The participants met, pursuant to notice,· at 9 a.m., in Gardner 
Auditorium, Commonwealth of Massachusetts Statehouse, Boston, 
Mass., Hon. Barney Frank (acting chairman of the committee) and 
Hon. Lois Pines, regional director, New England Office, Federal 
Trade Commission (acting cochairwoman) presiding. 

Member present: Representative Barney Frank of Massachusetts. 
Also present: Lois Pines, regional director, New England office, 

Federal Trade Commission. 
Staff present: Val Halamandaris, senior counsel, Select C01Tl~nit­

tee on Aging; Robert S. Weiner, former staff director, Select Com­
mittee on Aging .. 

OPENING STATEMENT OF REPRESENTATIVE BARNEY FRANK 

Mr. FRANK. I am pleased to welcome you here this morning to 
this hearing of the Select Committee on Aging which is being held 
in conjuction with the Regional Office of the Federal Trade Com­
mission. The subject of today's hearing is frauds against tho 
elderly. 

I would like to introduce Lois Pines, the regional director of the 
FTC who has been the moving force behind these hearings. In her 
tenure she has done excellent work to protect the interests of the 
elderly and consumers in general from all manner of abuse. We are 
pleased to have you join us in these hearings. The House Select 
Committee on Aging has conducted several hearings on this sub­
Ject. The Committee learned that every year senior citizens are 
victimized for about $1 billion in phony arthritis cures largely sold 
through the mails, while we are spending only something $40 
million a year in legitimate arthritis research. Driven by pain and 
despair many older Americans at the same time fall victim to con 
men who sell grape cures, goat's milk, olive oil, or snake oil juice 
as alleged cures for cancer. Senior citizens likewise spend millions 
on tonics to grow hair or restore a youthful appearance. 

At recent hearings, the Committee learned about a number of 
devices which are being sold to the elderly. The "Acudot" for 
example, was taken off the market by the Food and Drug Adminis­
tration. It is a small round band-aid with a tiny magnet in the 
center. The idea is that you put the magnet on the area and the 
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magnet draws the pain from the body. The Committee also learned 
about several varieties of health slippers. One was filled with what 
was described as uranium ore which allegedl~ let of healing radon 
gas. In fact the slippers were filled with gravel. A.nother variety 
comes with a long electric cord so that they can be plugged into the 
wall socket. Another device was nothing more than a metal box 
with a light bulb in it with some colored filters attached. One color 
of filter would allegedly cure cancer and another was supposed to 
cure arthritis. The catch is that the user had to be nude and facing 
north in order for it to work. The Committee also received exam­
ples of vibrators which were sold with extravagant healing claims 
and ordinary sun lamps to which were ascribed marvelous thera­
peutic value. 

The Committee has &lso had extensive hearings on the subject of 
abuses in the sale of insurance to the elderly. The Committee 
found that some salesmen of some unscrupulous companies were 
selling :i, 4, and sometimes and many as 30 different health ins­
ruance policies to the aged in supple menta tic of Medicare, while all 
the while knowing they contained a clause which says that in a 
case of duplication only one policy will pay. Some of these compa­
nies return as little as 20 cents on the premium dollar back to 
their insured in the form of claims while Blue Cross and reputable 
insur~a:t:J:ce companies are returning 90 cents or more of the premi­
um dollar. The CommIttee has issued two reports on this subject 
and last year they were successful in bringing about the enactment 
?f legislation which makes it a Federal crime for agents to indulge 
In assorted abuses such as deliberately overselling insurance which 
is 11 Jt in the best interests of the insured or pretending to be an 
employee of Medicare or the Federal government. 

One of the witnesses, Assistant United States Attorney Paul 
'\roy, will ~estify about the abuses which they have discovered 
rIght here In the New England area. The Committee also looks 
forward to having testimony of Jim Montgomery, director of the 
Attorney General's Consumer Protection Division. The Committee 
is also gr~atly honored. to have the D~puty Chief Postal Inspector 
of the Umted States BIll Murphy testIfying before the Committee 
today. 

Before we begin the testimony, I would like to call on Lois Pines 
for any opening statement she would care to make. 

STATEMENT OF LOIS PINES, REGIONAL DIRECTOR, NE\V 
ENGLAND OFFICE, FEDERAL TRADE COM:\USSION 

. Mrs. PINES. Thank you. I am Lois Pines, and I am the regional 
dIrector of the New England office of the Federal Trade Commis­
sion. Today's hearings olf fraud against the elderly are not pleasant 
on~s for us ~o hold. It IS not pleasaI?-t to learn about ripoff's and 
SWIndles ag~Inst the most vulnerable In our society, the elderly and 
the poor. It IS not pleasant to learn of Massachusetts senior citizens 
:v~o are sold land in Florida only to find it buried under water, nor 
~s It fun to he~r about a 93 year old woman who is sold maternity 
Insurance. It IS far from pleasant to hear about work at home 
schemes and phony home repairs perpetrated against the elderly 
by. unscrupulous sales people who take the money and run. It is 
neIther pleasant nor fun to learn of nursing home evictions which 
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take place when patients run out of money, of double billing by 
nursing homes, pension fraud, of over pricing of medical appliances 
~uch as eyeglasses, hearing aids, and dentures desperately needed 
by nine-tenths of all older people, but we believe that this is a 
hearing that desperately needs to be held. 

The Federal Trade Commission and the House Select Committee 
on Aging are committed to taking necessary action to correct these 
kinds of abuses, to deal with abuses against the Nation's 24 million 
senior citizens by those just out to make a buck. Today's hearings 
in Boston and Springfield will be the opening session of a series of 
hearings in New England on this important subject, and we are 
already planning another hearing in Hartford. 

I am grateful to Congressman Barney Frank for agreeing to join 
with me in kicking off these critical hearings and to the House 
Committee Chairman Claude Pepper for permitting key staff mem­
bers of the Committee to join with us today. 

The following remarks are only the views of a member of the 
F~deral Trade Commission's staff and they are not intended to be 
construed as representative of official Federal Trade Commission 
policy of the views of any individual commissioner. 

The Federal Trade Commission in general and my office in par­
ticular has had a strong interest in protecting the rights of the 
elderly over the past several years. Our office has become identi­
fied as a place where an aggrieved consumer can go for action, and 
I am pleased to tell you that we have been able to resolve com­
plaints from thousands of individuals satisfactorily. Our staff has 
made an aggressive effort to stay in touch with senior citizens and 
consumer groups in order to learn what is happening and what we 
as an agency can do to address problems that are identified. 

What we have learned after years of investigation is that senior 
citizens are extremely vulnerable. They constitute 11 percent of the 
population but a disproportionate percentage of those who are 
victimized by swindles of all kinds. For example, the U.S. Postal 
Service estimates that 60 percent of all medical quackery promoted 
through the mails has been targeted at senior citizens. 

The Commission has been active in a number of areas of particu­
lar importance to the elderly. They include: 

Hearing aids: The FTC staff has conducted an extensive investi­
gation of sales practices in the hearing aid industry. Among the 
misrepresentations which were complained of by senior citizens 
were such claims as; aids can actually halt or retard the progres­
sion of hearing loss, and hearing aids can be prescribed like eye­
~lasses. To deter questionable sales techniques in the hearing aid 
Industry, the Federal Trade Commission's staff has recommended 
t~at the Commission issue a trade regulation rule in the hearing 
aId area. 

Business opportunity schemes: Senior citizens have recently been 
~ombarded by sales pitches to withdraw their savings from low 
!nterest passbook accounts to invest their money in high return 
Investments. In a time of double digit inflation, it is a pitch that is 
all to? often persuasive. A variety of investments in gold, vending 
machInes, or farmers cooperatives are proposed, and not surpris­
ingly these schemes in many instances turn out to be frauds. The 
gold may not exist at all. The cooperative may be nothing but a 
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paper shell, and the vending machines which senior citizens are 
told are pure profit either do not exist, do not work, or are placed 
in places so out of the way that they generate no income. 

Interstate land sales: The Federal Trade Commission is currently 
investigating a number of land sale cases where apparently worth­
less land has been sold to senior citizens often at exorbitant prices. 
Unfortunately these schemes seem to be all too common. 

Funerals: Even in death senior citizens are frequently victimized. 
At a time when they are particularly vulnerable, senior citizens 
and their relatives must make detailed funeral arrangements. Fre­
quently they are quoted one particular price only to receive a bill 
which is double or triple what they expect. These and other abuses 
are being addressed by the FTC as it completes its consideration of 
the funeral rule. 

Insurance: The FTC has issued several reports related to various 
aspects of insurance plans sold primarily to the elderly. In particu­
lar we expect a staff report entitled "Private Health Insurance to 
Supplement Medicare" to be a great help to the various States 
throughout the country in identifying and addressing financial 
abuse in the sale of medigap insurance. 

Home and automobile repair schemes: Our office has received 
innumberable complaints over the years by senior citizens who 
have been victimized by repairmen. Among the most common are 
claims that an automobile ran fine until it was repaired or that 
repairs were not professionally made. We recently received a com': 
plaint from a senior citizen who was told that his ft.:rnace needed 
extensive repairs only to learn that no repairs were needed and in 
fact he had been swindled. Then there are the senior citizens who 
purchase aluminum siding and find themselves several thousand 
dollars poorer when left with a house which has but one side 
completed. 

Nursing homes: Nursing homes are supposed to provide care and 
protections, but all too often come to represent pain and degrada­
tion for our elderly citizens. Many senior citizens see nursing 
homes as not only synonymous with death but with the notion of 
protracted suffering before death. The FTC has been conducting an 
investigation to see what should and can be done to protect the 
rights of nursing home patients. In far too many instances, impor­
tant protections available to those patients on medicaid or on medi­
care are not available to private patients. 

Medical quackery: There is no more cruel racket in the world 
than the practices of those who peddle hope while picking the 
pockets of the elderly. Those who sell phony arthritis and cancer 
cures to those in desperate need should be prosecuted to the full 
extent of the law. 

Work-at-home schemes: Our office receives complaints daily from 
senior citizens who have been attracted by ads that tell them that 
C~y can earn thousands of dollars in- the comfort and privacy of 
their homes while stuffing envelopes or growing earthworms for 
market. The senior citizen usually ends up with tons of earth­
worms or stuffed envelopes for which there is no market. In the 
meantime, the senior citizen has paid hundreds of dollars for the 
privilege of being ripped off. 
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As we can see from the list, the elderly are all too often victims 
of fraud in this nation. Fraud is visited upon them in many differ­
ent forms through many different schemes perpetrated by many 
different kinds of con men. What these con men have in common is 
a lack of respect for the elderly and an avaricious conscienceless 
compulsion to separate them from their hard earned dollars. As we 
have learned, con men sometimes pass around the names of elderly 
who can be easily victimized. These so-called goose or gofer lists are 
common. A gofer is one who will go for anything, and a goose is 
someone who is easily plucked. 

It is all too easy to see that all of us have our work cut out for 
us. Senior citizens have mude this Country what it is today. They 
deserve our help and our protection. We must find ways to work 
together to weed out the con men who are victimizing the aged at 
every turn. I pledge my very best efforts to make sure that this 
happens, and I sincerely hope that this hearing will lead to new 
enforcement initiatives by the Federal Trade Commission where 
appropriate and, where necessary, new reform legislation at both 
the state and the Federal levels. 

Mr. FRANK. Thank you. The House Select Committee on Aging, 
which 1s chaired by Claude Pepper, and is really his creation to a 
very great extent, and which I am very happy to be able to serve 
on, has been concerned with this area for a long time. It is impor­
tant that we go ahead with the kind of law enforcement activities 
that are necessary to protect the elderly. That is why I think by far 
the most important portion of this morning's activity will be the 
testimony from the federal and state law enforcement officials 
because it is essential that we provide the fullest protection of the 
law to the older people who have been victimized by an unscrupu­
lous minority of people in the private sector. It is also important 
that we continually update the law. One of the things that we have 
learned is that your average swindler is a pretty good amateur 
lawyer, and the life cycle of effective antiswindle legislation is not 
infinite. You have a law on the books that prevents some of these 
things, and some of these people unfortunately have the ingenuity 
to devise ways to get around it. So it is important in this situation 
that we not sit back and rest on our laurels, but that we constantly 
try and keep the law updated to meet. the kinds of people we are 
dealing with. Unfortunately dealing with some of these people is 
like dealing with children. You tell them not to set the living room 
furniture on fire, and the next thing you know you have got a fire 
in the bedroom. It is very difficult when you are dealing with 
criminal statutes to think out in advance everything people might 
do, and, because these are in many cases criminal statutes, the law 
is so much restricted in its application, you have to give people a 
fair ly clear set of instructions. 

So the reason that the Select Committee on Aging-which is, for 
the United States House of Representatives, the major place in 
which the public policy toward the elderly is really formulated­
continues its interest in this is precisely that unfortunately the 
swindlers who are out there and the people who would prey on the 
vulnerable are constantly very active. 

I just also want to add that I don't regard this as in any wayan 
assault on the private sector or on the market. I think this is an 
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effort to make the market work better:. No one is proposing that 
there is a substantial conspiracy to defraud the elderly out there 
that includes most private business people. In fact the minority of 
unscrupulous thieves whom we are talkiIlg about are in fact a 
hindrance to the private market, and one of the things we want to 
be able to do is to give the older people the confidence t.hat they 
can go out and deal in the marketplace just like anyone else and 
not fear the victimization. One of the encouraging things I think 
that has happened in the last year or so and is just beginning to 
happen is that the private sector, the TV programers, the adver­
tisers they have begun to rediscover older people, and it is begin­
ning to dawn on people that not everybody goes into a permanently 
comatose state at the age of 36 and that there are in fact people 
among the elderly population who have interests, who have con­
sumer needs, who do want to participate fully as aqults in this 
world, and one of the things that we have got to do is to make the 
economy safe so that they can in fact be full fledged consumers. 

I would add finally that unfortunately these hearings have taken 
on an even greater need because we have recently seen from the 
United States Senate and the President of the United States pro­
posals that I would not have thought possible but which propose 
substantially to lower the real incomes of older people and retir'ees 
in this Country. Now, on their own, I think those are an outrage 
and require that we do everything we can to fight them off, but 
they underline the need for the kind of protection that these hear­
ings offer to older people. Especially at a time when the already 
meager incomes that many older people are forced to live on are 
under assault, it is all the more important that we protect them 
from these kinds of robberies which are robberies and they are a 
form of crime that are every bit as disabling to the elderly people 
as any other kind of property theft. Because that is what we are 
talking about, the theft of private property by people who have no 
regard for the law, and it is the function of both the Executive 
Branches and the commissions and the Legislative Branch to try 
and provide those protections. 

With that, we will now begin this hearing which is an official 
hearing of the House Select Committee on Aging, and we will begin 
with Mr. William Murphy who is the Assistant Chief Postal Inspec­
tor for Criminal Investigations in Washington. He is accompanied 
by Wayne B. Kidd who is the Manager of the Fraud Branch in 
Washington, D.C. 

STATEMENT OF WILLIAM T. MURPHY, ASSISTANT CHIEF 
POSTAL INSPECTOR, CRIMINAL INVESTIGATIONS, WASHING­
TON, D.C. 

Mr. MURPHY. Thank you, Mr. Chairman. As the Assistant Chief 
Postal Inspector for Criminal Investigations, I do appreciate the 
opportunity to appear before this Committee this morning and to 
discuss our efforts to prevent crime and crimes against the elderly. 
The Postal Inspection Service is the investigative arm of the 
United States Postal Service. It has investigative jurisdiction over 
all violations of Federal criminal laws relating to the Postal Serv­
ice and those involving mail fraud. 

p), 

7 

Senior citizens are heavy users of the mail. It is a convenient 
method ~f doin~ business for th.em. It provides a way by which they 
can obtam serVIces or goods WIthout leaving their homes. In addi­
tion, senior citizens, as a group, are very conscientious about 
paying their bills. Unfortunately these very factors make the elder­
ly prime targets for the mail order swindler. Let me here insert a 
~auti?nar;y note t~.at my remarks ~o not deal with the vast major­
Ity of. mml order hrI?s whose offermgs are legitimate. Today I am 
focusmg on the relatIve few who have distorted and used the Postal 
system for illegal gains. 

The Inspection Service has designated combating crimes against 
the elderly as one of our hig~lest priority items. While we feel 
successful criminal prosecution in these cases is in fact a deterrent 
the. fact remains that t~e victims of the crimes generally do not get 
theIr money back. The Ideal solution is to prevent individuals from 
being victimized in the first place. Prevention is the best tool in 
our criminal investigative effort. The Postal Service believes a 
s':lbst~ntial redu.ction in crime can be accomplished through a com­
bI~la~IOn of l--J.bhc awareness and a lessening of opportunity for the 
crImmal. 

To this end, the Postmaster General in September of 197D initiat­
ed the Consu~er Protection Program, a program of prevention 
through educatIOn and awareness. We have selected and trained a 
num.be~ of inspectors ~cr.oss .the country as consumer protection 
spRcialIsts. P~rt of theIr Job IS to educate and inform consumers. 
They work WIth groups such as the American Association of Re­
tired Persons. For instance, we will be providing infor 'nation pro­
gram? fo~ al~ (~,OOO ch.apters of that organization. We are also 
workmg 111 SImIlar regIOnal and local groups. As a part of that 
effort, the Postal Service has prepared pamphlets and other hand­
outs, some of which I have here, which address specific problems 
apd areas or. schemes. In addition, we are developing other promo­
hon~l materIals. We are using the media in an effort to heighten 
publIc aw~rene~s. Inspection Servi~e representatives have appeared 
on many 111terview programs to brmg the problem to the attention 
of the public. 
W~en we have evidence that frauds have been committed we 

conSIder the possibility of criminal action under Title 18 U~ited 
States C?de::, Section 1841, which in fact is the mail fraud'statute. 
The mall fraud statute is one of this nation's oldest consumer 
prote~tion laws. Essentially, whoever uses or causes the mails to he 
used m a scheme t? defraud is guilty of mail fraud. Second, and 
perhaps even more Important to the consumer, we consider action 
upder Ti~le 8B of the United States Code, Section 8005. This provi­
SIOn prOVIdes t~e. Post:;tl Servic.e, upon a proper showing of evidence 
before an ~dmmistratIve law Judge, to withhold and return to the 
sender mm~ addressed to anyone. who solicits money through false 
representatIOns .. Under a compamon statute, Title 8B, Section 8007, 
the Postal SerVICe can, through the agency of the United States 
Attorney's office, pE~tition the District Court in the state where the 
promotion receives mail to issue a temporary restraining order 
~hat prevents the delivery of mail until the administrative law 
J~dge re~d~rs a decision on the false representation order. Often­
tImes thIS IS the only effective remedy available, particularly with 
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work at home and medical schemes, where victims are sometimes 
reluctant to publicly admit their gullibility in a criminal proceed-
ing. 

There are several types of fraudulent promotions which tend to 
focus on our senior citizens. They include work at home schemes, 
investment and job opportunity ventures, land and merchandise 
fraud and spurious medical promotions. The latter probably af~ects 
senior citizens more than any other segment of our socIety. 
Through cleverly conceived advertising, promoters tout all manner 
of miracle cures. Due to the rising costs of medical care and per­
haps previous unsuccessful attempts to alleviate their suffering, 
the elderly are often tempted to try these purported cure-alls for a 
long list of problems, including arthritis, cancer, obesity, impotence 
and baldness. 

All kinds of concocted potions and tablets have been touted as 
cures for arthritis. Over the years, these so-called cures have taken 
many forms. They have included powders containing wheat cereal, 
protein and small amounts of vitamins, mixtures of cod liver oil 
and orange juice, copper bracelets, and bracelets made of sea 
plants. Unfortunately for those who spend their money on these 
purported remedie:a, they do not work. 

Other false claims have dealt with vision improvement, a major 
concern among our older citizens. One promoter used a half page 
newspaper advertisement to claim a cure for nearsightedness, 
astigmatism, and middle age sight problems. The cure was actually 
an eye exercise program. The exercise method directed users to 
ignore standard medical advice, telling them instead to do such 
visually destructive things as to gaze directly into the sun and to 
ignore their medication for such disorders as glaucoma. The pro­
gram cost $9.95 plus a dollar for handling. Medical experts who 
reviewed the program said it could lead to blindness. Approximate­
ly 66,000 people responded to the ads with an estimated loss of 
$726,000. 

Dr. John Gamel, an Assistant Professor of Ophthalmology at the 
University of Louisville, read the advertisement. I would like to 
quote to you some of the unsolicited comments Dr. Gamel sent us 
about the eye exercise program known as the Bates Method. This is 
quoting Dr. Gamel. 

Although I feel the lesson learned by investing $10.00 in a mail order fraud might 
very well be worth the minimal monetary cost, I think that blindness is a most 
unreasonable price for someone to pay for simple mindlessness or guillibility. I will 
unequivocally support your department with all my professional expertise and will 
stake my professional titles upon the dangerousness of Dr. Bates' method. 

A New York based promotion enticed 36,000 people to respond to 
an advertisement which promoted a product that would enable a 
person to "make love with anyone you desire". The advertisement 
claims this product was the "miracle that can revitalize your sex 
life in just days even if you are 100 years old." For $10.00, a person 
received a bottle of vitamin/mineral capsules similar to those that 
might be purchased across the counter of any drugstore and a so­
called advice manual which in fact resembled an advice to the 
lovelorn column. Robert Butler, M.D., Director at the National 
Institute on Aging, provided the expert opinion which refuted these 
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advertising claims. Approximately $360,000 was lost to this phony 
promotion before the concern was put out of business. 

We are frequently asked to place a dollar value on medical 
fraud, but any effort to do so would be strictly a guess. However, 
let me assure you, the losses are substantial. One medical fraud 
promotion which we recently stopped resulted in returning to the 
sen~ers over $.400,000 worth of orders, representing only 30 days of 
busmess. A dIet type fraud, stopped last summer, was receiving 
5,000 pieces of mail a day with an average order of $22.45. That 
promotion was grossing $112,000 a day. During the last 12 months 
we ha;re initiated action against 232 medical fraud promotions, and 
we esb~ate that 20 percent of those cases originated in this region. 
yve. e.stImate too that about 60 percent of the victims are elderly 
mdlviduais who unfortunately are grasping for the miracle cure or 
the vitality or appearance of youth. 

Another prevalent fraud aimed at the elderly is the so-called 
wor~ at home scheme; The most common offerings are for envelope 
stuffmg or the makmg of a product, perhaps baby booties or 
aprons. It i.s usually all~ged that there is a market for such prod­
~ct.s when m fact there ~s none, or th~t the promoter will buy the 
fmI~~ed p~oduct w~en In fact ~e WIll not. I think you are all 
famIlIar WIth the kmd of advertIsements that I am talking about. 
"Earn $400 or more a month in your own home, no investment 
necessary, choose your own hours," and that kind of come-on. 

In an effort to expose these operations, we have developed a 
brochure which describes the typical work at home scheme and 
caut~0!ls for the c~~tomer. It also asks the consumer to notify us of 
SUSplCIOUS advertIslng and has a tear-off reply card for this pur­
pose. Since we issued the brochure in June of 1980, we have been 
r~ceiving over 150 ,reply cards a week identifying numerous promo­
tIons. In the last. SIX months, we have put out of business, through 
false representatIOn orders, consent, agreements, or criminal pros­
e~ution, approximately 2,000 of these phony work at home promo­
tIOns. 

A typical scheme involved the promoter who offered work at 
home employment making foundations for wreaths. These founda­
tions were to form the backing for decorated Christmas or funeral 
wreaths. The operator, Harry Morrison, formed a company called 
W. C. Wreath and guaranteed to purchase these foundations for 
$1.50 apiece .. Morrison also guaranteed the investors that they 
would be earnmg more than $1,200 a month. No wreaths were ever 
purchased by Morrison, and, before we were able tc arrest and 
convict this man for fraud, 300 senior citizens inves~C\d $47 000 in 
the promotion. This wreath is one of 500 made by Mr. F;ank J. 
Gruber, a ()8 year old retired machine designer who wanted to 
continue his .life a~ a productiv~ citizen. Mr. Gruber personally 
went to MorrIson WIth some of hls earlier wreath foundations and 
was assured that they were quality and would be bought by the W. 
C. Wreath Company .. That is all Mr. Gruber got, a lot of promises. 

Another example mvolves four promoters from San Antonio, 
Texas. Th~ough a nationwide, direct mail and newspaper advertis-
1l1~ campaIgn that went beyond our borders and into Canada, they 
offer.ed ~ork at home employment stuffing envelopes. For a $15 
applIcatwn fee, respondents were guaranteed a weekly income of 
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more than $350. Actually, those who sent in. the application fee 
were instructed to place a newspaper advertisement exactly lIke 
the one that enticed them to send $15 a:ld then send any responses 
they received directly to the San A:r:-tonio ~romoters. These re­
spondents were then given the same lI~st.ructlOns. At the peak of 
the promotion, the operators were recelvlng up to 5,000 pleces of 
mail a day. When we stopped the scheme through a fa~se represe:r:-­
tation order we returned to the senders over 25,000 pleces of mall 
containing ~pproximately $375,000 in additiona~ orders. A lett~r. of 
instruction and an innocuous booklet on busmess opportunltIes 
were all the people had received for their application fees. . 

Another growing problem area which af~ec~s the elderly .lS the 
broad spectrum of investI!lent . sw~ndles. TfllS ~nvolves a v~net~ of 
schemes, including franchlse/ dlstnbutorshlps, lnvestments In coms, 
gems, stocks, land sales, and a host of others. We. feel that .the 
increase in investment related schemes has. had .a dlrect ~elatI?n­
ship to the economic situation today. Durmg times of l1!flatlOn 
people are looking to invest ~heir saving~ in a way that ,:,,111 keep 
up with inflation. Those on flxed or low lncom.es are seekmg. w.ays 
to supplement those incomes. We frequently flnd that the vlctIms 
are elderly people who have b~~n persuad.e~ to invest t~eir life 
savings. Some of these opportunltIes are legltIm~te, but. thls ~erves 
only to give the mail fraud operator a better clImate m whlch to 
conduct a fraudulent promotion. 

A sophisticated land investment swindle w~s carried ou~ by 
L. T. P. Properties Incorporated in DeBary, Flonda. Through dlrect 
mail solicitation, newspaper advertisements and personal.contacts, 
507 individuals almost exclusively elderly, lost about SlX and a 
quarter million' dollars in this promotion. The average age ~f ~he 
victim was 63 years old. L. T. P. used glossy photograph~ deplctmg 
a golf course, boating, horseback riding, and other unfu,lfllled prom­
ises to induce these individuals to invest. They were glVen guaran­
tees of a 12 percent annual interest. and a~leged first mortgages o.n 
specific lots in the development. Llttle dld they know that th.e~r 
mortgage was frequently subject to a prior ;mortgage, a mechanIc s 
lien, a lease, or that the mortgaged lot was m fact on the bottom of 
a lake, on top of sewage plant, or a part of a golf course. The paved 
roads were little more than footpaths plowed out by a bulldozer. 
Ms. Lorraine Huber, a quadriplegic, formerly a resident of this 
region, was one of the victims of this sche~e. She lost $21,000 of 
her deceased father's retirement money, retirement money he re­
ceived after 42 years of service in the New York City Fire and 
Police Departments. That money was to insure the future of her 82 
year old mother and herself. Now ryIs: Huber is lo~ing her hom~ 
because of this swindle. Another vlctim, Dr. Martm Skowronski 
survived the concentration camp at Dachau. He lost $15,000 he 
received in reparation to these con artists. Although the promoter 
of this scheme started a seven year prison term this past Septem­
ber this is of little solace to those who lost their investments. 

Mr. FRANK. Mr. Murphy, excuse me. We want to maximize time 
for questioning. I wonder if we could submit part of the statement 
for the record. 

Mr. MURPHY. I would be glad to if you would like to move right 
on. 
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Mr. FRANK. If you just could summarize, I am worried about the 
time and the other witnesses. I think that would be helpful if we 
could. 

Mr. MURPHY. Sure thing. Going right from the illustrations, per­
haps we could just sum up and say that our intent is to keep the 
mails as free as possible from mail ordel; promotions that are in 
fact frauds. We have devoted significant resources to this program, 
and we would be more than happy to distribute as many brochures 
as you wish. 

At this point, Mr. Chairman, perhaps it would be better just to 
go directly to the questions. 

Mr. FRANK. Thank you. We appreciate it. The statement is an 
excellent one, and without objection it will be printed in the record 
that the Select Committee will have done. 

[The remainder of Mr. Murphy's prepared statement follows:] 
Another investment swindle was carried out by the Progressive Farmers Associ­

ation (PFA); an investment corporation formed in the State of Missouri by Russell 
Phillips. Phillips allegedly organized the corporation to raise working capital for a 
new type of cooperative which would bring farmers and consumers together, elimi­
na.ting the mi~dlema~, and 'A;'o';!ld raise crop ~~d livestock prices while cutting food 
pnces. To raIse capItal, PhIllIPS sold secuntles known as "Estate Builders" to 
individuals, the majority of whom were retired or semi-retired farmers. PFA sales­
man conned people into investing their savings with promises of doubling their 
mO',leY· These investments were to be used to establish farmer's cooperative mar­
ket:,. However, none of the promised markets were opened. Instead, the operators of 
PFA used the money to pay themselves exorbitant salaries and for investments in 
other personal enterprises. In May 1977, PFA filed bankruptcy, but not before they 
had convinced G,OOO people to invest $12 million in this venture. ' 

One 72-year-old man invested over $70,000. Another elderly farmer, who invested 
approximately $iiO,OOO, committed suicide as a result of his lust investment. A 
federal grand jury indicted 22 individuals on 175 counts for Mail Fraud and Rico 
Statute violations. Twelve pleaded guilty and in August 1980, after a 10-month trial 
Phillips m~d. the remaining .defenda~ts were. found guilty. Prior to sentencing: 
Russell PhIllIPS, the mastermmd of thIS operatlOn, spoke for nearly an hour on his 
own behalf, in an attempt to explain to the court the business failures of the 
corporation and how he never intended to cheat anyone. After hearing Phillips' 
comments, the sentencing judge stated that it was now evident that Phillips could 
not b~ rehabil~~ated ~l11d sentenced him to Iii years in prison with five years 
probatlOn and fined hIm $20,000. The other defendants received sentences ranging 
from five to ten years in prison. 

In an investigation prosecuted with the Boston District Attorney's office, a Boston 
attorney was sentenced to one year in prison for swindling 100 of his elderly clients. 
Over a nine-year period, he convinced his victims to invest in a variety of promo­
tions with promises of 15 to 20 percent annual interest and full return of their 
principal in one to three years. He gained the confidence of many of his victims as a 
result of h~s pos~tion as the, presi~e~t of a religious organization. In many cases he 
km'w the fInancIal status of the VIctims because he had prepared wills for them. As 
soon as they received an insurance settlement on the death of a spouse, he began 
~alking t~lem, into invest~ng money with him. Most of the money received was 
lll.vpsted, III hIS na.me or III the llames of nwmbers of his family, '1'0 prevent his 
chents from knowll1g what actually happened to their money and enable him to 
continue his swindle, he would send them some interest payn1.ents. This lulled his 
victims into a faist, sense of security. 

Distributorship/ franchise schemes are oftentimes directed to those on retirement 
of fixed incon1Ps, This type of employment is particularly attractive to the rptired 
p.erson ~ho wants to continue as a productive citizen yet 'not be employed on a full­
tlllW baSIS. Massachusetts residents were among the ii40 victims from 40 states who 
lost $:J.(i million to a Cleveland, Ohio, promotion which ofTpred jpwelry franchises 
throughout tIll' 'United States. 
. These invpstors responded to a nationwidp llewspapt'r advertising campaign which 
lllclude tht: New York Times and promised pxclusivp territories, guaranteed gross 
monthly inco-!11Ps of $:? '00, :l5 perc~nt profit by working only s(>ven to ten hours per 
wet'k, no sellmg reqUlred and the lllvestnwnt was secured by inventory plus a IOO 
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percent repurchase agreement. The cost of this dream-co:ne-true offer was $(i,4BG. In 
most cases investors received less than $100 worth of cheap costume jewelry. No 
accounts were established with major department stores and no exclusive franchise 
territories were set up. Joseph Van Dyke, III, who operated this scheme under the 
name Rings 'N Things, diverted the investor's money to his personal needs includ­
ing a salary of $10,000 per month. Van Dyke was convicted of mail fraud and 
sentenced to four years imprisonment. 

As you can see, the variety' of fraudulent schemes is seemingly endless. We feel 
very strongly about our obligations to keep mails as free from abuse as possible. 
Phony mail order promotions are a small percentage of the total mail order indus­
try, but the substantial dollar losses and the cost in terms of human suffering 
caused by the dishonest promoters deserve our attention. 

I will be pleased to am;;wer any questions you may have. 

Mr. FRANK. As I said, we did want very much to get to questions. 
Director Pines will begin the questioning. 

Mrs. PINES. We are really outraged by the material that you 
have provided to us this morning, and we are very pleased that you 
did take the time to come up and participate in these very impor­
tant hearings. Mr. Murphy, how do Postal officials work with law 
enforcement officials in prosecuting frauds that they find? 

Mr. MURPHY. If you are speaking of the Federal prosecutions, in 
a very close relationships, of course. The Inspection Service, Postal 
officials, are the investigators. Once we have developed evidence of 
any violations, we present it to the United States Attorney's office 
who makes a determination on prosecution and carries through the 
trial procedures. 

Mrs. PINES. Do you think that federal officials are doing enough? 
Mr. MURPHY. I think they are doing all that they possibly can. 
Mrs. PINES. What sorts of schemes prove the most difficult for 

the Postal Service to deal with? 
Mr. MURPHY. lt is hard to say what would be the most difficult to 

deal with. A sophisticated fraud naturally requires a great element 
of proof as far as the intent of the operators' part. A patent fraud, 
such as a phony product, that can be immediately identified as a 
phony, is a lot easier. I suspect that a more sophisticated invest­
ment type scheme might be harder to prosecute. 

Mrs. PINES. You have developed brochures, but is this really 
enough? Shouldn't there be Federal action of a stronger type 
against these kinds of frauds? What would you recommend? 

Mr. MURPHY. Well, we have some hopes in our activities in the 
field of title 39, 3005, in our administrative actions. What we are 
hoping for is the ability to expedite our procedures against these 
individuals. As it stands now, we would appreciate the ability to 
obtain the products in less time than it presently takes. As it is 
now, we purchase through the normal purchase procedure, which 
can be delayed for a period of time. 

Mrs. PINES. How would you recommend that you might be able 
to do that, to expedite? 

Mr. MURPHY. I think if we had legislation that possibly requested 
or demanded that the perpetrator sell that product to us upon 
demand, I think that would do it. 

Mrs. PINES. So that you think that you would need legislation to 
accomplish this? 

Mr. MURPHY. Well, I think in order to give it any enforcement 
ability, yes. We could go to an operator right now and say we 
would like to buy your product, but there is nothing that says he 
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has to sell it to us at this point. What we would like is legislation 
that would say yo~ are required to sell it to the Inspection Service 
or the Postal ServIce or whatever when they make a demand for it. 

Mrs. PINES. Have Y0';l submitted or are you working with any 
~embers of Congress WIth regard to proposing this kind of legisla­
tIon? 

Mr. ~U~PHY. We have .had. such legislation proposed last year. I 
guess It dId not process In tIme. Weare hopeful again this year 
through Claude Pepper's group to do something along those lines. 

Mrs. PINES. I~ there much success in getting consumers their 
money back, or IS what you are doing basically shutting down the 
bad actors? Do consumers get redress? 

Mr. l\1l!RPHY. In a criminal prosecution, redress of course is up to 
the,JudIcml department, but, as I mentioned in our administrative 
actIOns, we are successful in cutting off the incoming funds of the 
f:aud ope~ator, and, once our case is presented to the administra­
tIve law Judge, we can return incoming mail thus depriving the 
operator of his funds and providing in effect a refund to the victim. 

Mrs. PINES. But what about people who purchased earlier before 
you have moved in, they really, they have had it? 

Mr. MURPHY. Un~ess as part of a criminal proceeding we have 
some. decree by the Judge that the person will make restitution, but 
that. IS ~ot always th~ cas~ .. Sometimes there is no money to make 
restItutIOn from, no IdentIfIable funds to make restitution from 

Mrs. ~INES. SO basically what you are saying is that there ar~ 
substantIal numbers of consumers who never receive restitution 
who are never made whole, who are defrauded by various unscru~ 
pulous operators in the marketplace? 

Mr. MURPHY. I would have to agree with that. Yes. 
Mrs. PI~ES. One last question, Mr. Murphy, how are these bro­

chures WhICh appear to be very useful distributed throughout this 
Country? 

Mr: MURPHY .. W,e do it in a variety of ways. If you recall, I 
~entIOned speCIal Inspectors who are designated consumer special­
IStS. They,. in .our field divisions which number 18 throughout the 
Country, dIstribute these brochures. They are also available in any 
Post Office in the Country, or by request from the Postal Service. 

Mrs. PINES. Are there any ways that you could recommend to 
speed up the process in addition to being able to secure legislation 
that you would automatically be able to purchase a product? 

Mr. MURPHY. I am afraid I don't understand. 
Mrs .. PIN~S. Are there any other suggestions that you might have 

for legIslatIOn that would speed up the process of reviewing prod­
ucts and taking action as the Postal Department? 

Mr. M;URPHY. The~e ar~ two other aspects that we would like to 
see consIdered as legIslatIOn. One additional one would be to obtain 
the test results from someone who advertises that they have in fact 
had ~ests conducted on their product. For example, the diet pill 
that IS ~upposed to be examined and tested by a medical board, we 
would lIke to be able to go to the operator and say, give us the 
result~ of that test. We can't at this point. We have to wait for that 
material. We have to do our own examination on it. 

lt would .be helpful if we could get tests, or perhaps you have 
seen ads WIth before and after photographs. We would like to see 
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some evidence of that. In essence what we would like to be able to 
do is to be able to go to the operator and get back-up material. 
Additionally, if I might, there is one other point of legislation that 
we consider important a civil remedy for someone who attempts or 
in fact violates Section 3005 where we have a false representation 
order issued against that firm. As it stands, that person need only 
change the name of the product, the address he is dealing from, or 
his company name, and we have to start all over again. What we 
would like to see is a civil remedy attached to that statute, so that 
if someone does in fact make an attempt to circumvent a fraud 
order, that he can be penalized for doing that. That would be 
another aspect. 

Mrs. PINES. Do you do much efficacy testing of the product? 
Mr. MURPHY. Yes, constantly. 
Mrs. PINES. Do you have adequate budget for that? 
Mr. MURPHY. I believe, yes, we are budgeted adequately for it, 

notwithstanding that it would reduce the amount that we have to 
do, I think, if we had access to the alleged tests conducted by a 
promoter. But we do conduct tests constantly. 

Mr. FRANK. Mr. Murphy, I would like to follow up on Mrs. Pines 
because I think this is an area where I would like to see legislative 
activity to help your activities. What about subpoena power, what 
is the status of your subpoena power in this area? 

Mr. MURPHY. Well, we have no administrative subpoena power. I 
think that was essentially what I was referring to when I requested 
it. 

Mr. FRANK. Your right to buy? 
Mr. MURPHY. Not only to buy the product, but primarily to get 

the tests. 
Mr. FRANK. So subpoena power would really subsume both of 

those? 
Mr. MURPHY. Right, and, as past legislation proposals had read, 

our subpoena power would be limited to the tests, tests or things 
related to the test. 

Mr. FRANK. You would subpoena the test results. You would buy 
the product? 

Mr. MURPHY. Yes. 
Mr. FRANK. It would be kind of hard to subpoena some of these, 

subpenaing nonexistent things. 
Mr. MURPHY. What we would like as far as the purchase power is 

concerned is to be able to offer the individual the stated price and 
obtain the product, and, his failure to do that, I would like to see 
some kind of teeth put in that. 

Mr. FRANK. What about the states' ability to enforce these mat­
ters? I know we are going to hear from the Attorney General's 
office here, and I would like to acknowledge, as a matter of fact, 
that the Secretary of Elder Affairs of the Commonwealth has sent 
a representative, my former colleague from the Ways and Means 
Committee, Eva Hester, who I am glad to see here. Obviously the 
state has got some responsibility which they are trying to dis­
charge. What about leaving this to the states? 

Mr. MURPHY. I think in certain aspects parts of it can be left to 
the states, but I think, when we deal with the Postal Service, the 
initial intent in the passage of the Mail Fraud Statute in 1872 was 
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to protect the individual from someone across the country who is 
dealing with the product, someone out of his own State, and I think 
we are the viable method of combating that. 

Mr. FRANK. So you would say that in fact this, I would think, is 
one of many examples where in fact we need a strong national 
government. That given that we have a national economy, trying 
to do this purely on a state by state basis would not be effective? 

Mr. MURPHY. I think the mails by themselves tends to that in 
the transmission of the materials. I don't see how we can avoid 
that. 

Mr. FRANK. I appreciate that, and I don't mean to get you in a 
fight with anybody else, but it seems to me that there is clearly 
emanating from the Executive Branch in Washington today a 
wholly exaggerated emphasis on what can be done by states, and I 
think it is important to have reminders that there are issues, given 
that we are a national economy, that really cannot be wholly done 
by the states, and also that there is no conflict. Would I be correct 
in assuming that you and state authorities have been able to work 
cooperatively together? 

Mr. MURPHY. I would have to comment positively on that as far 
as the cooperative attitude is concerned. I refrain from commenting 
on the other. 

Mr. FRANK. I appreciate it, but I did want to get it in the record 
because I think too often these people trying to set up state versus 
federal jurisdictional questions assume that it has to be all one or 
the other. I think just in the selection of the witnesses today that 
we have, it shows that in fact there can be cooperation. 

Mr. MURPHY. Absolutely. 
Mr. FRANK. People can work together. It is also a case where 

what we are saying in this case is that we don't really have enough 
power on the part of the Postal Service to do the most effective job 
of protecting people from criminal activity which is what we are 
talking about? 

Mr. MURPHY. I would agree with that, although, when you say 
criminal activity, the legislation that we are primarily talking 
about deals with our administrative statute. . 

Mr. FRANK. I agree. You are talking about the civil side as well. 
In effect, I just would like to say that what, it seems to me, comes 
through the testimony, and again I don't ask you to respond to 
this, but we are talking about an area where we may be under 
regulating. I know regulating is supposed to be a bad word these 
days, and there are areas where we regulate too much, but I take it 
that what we are talking about here is an area where a sector of 
the population which includes some vulnerable members. and I 
don't want to set up the notion that every elderly person is, 'none of 
us are suggesting, that every elderly person is some mark for every 
two bit sharpie that comes along, but we are talking about a sector 
of the population where people are somewhat isolated, they are 
somewhat cut-off in some ways, and they are suffering, in many 
cases, physical ailments, they are being preyed upon by some 
people in the private sector, and what we are talking about is the 
need for more regulation, sensible regulation, we hope, carefully 
planned, but more regulation to protect them. I am glad to have 
that testimony. 
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Those I believe are my questions, and I gue~s we ~an m?ve on to 
the next panel of witnesses whom Director Pmes wIll be mtroduc­
ing. Thank you very much. 

Mrs. PINES. We appreciate your comments. . . 
We would like to recognize Paul :rroy, the AssIs~ant Umted 

States Attorney in Boston, and he WIll be accompamed by John 
Burns who is a U.S. Postal Inspector, as well as a Mrs. McKeon 
who is a 78-year-old resident of Massachusett.s .. Mr. Tr?y, we are 
pleased that you could join us today at these Jomt hearmgs o~ the 
Federal Trade Commission and the U.s. House Select CommIttee 
on Aging. 

STATEMENT OF PAUL E. TROY, ASSISTANT U.S. ATTORNEY, 
DISTRICT OF MASSACHUSETTS, BOSTON, MASS. 

Mr. TROY. Thank you very much. I appreciate the opportunit:y of 
appearing before the panel today. I prepare~ some remarks whIch, 
because of the time restrictions, I won't stIck to ~hem, but I felt 
that they were important to point out to .the Com:r~lltt~e. . 

Mr. FRANK. I appreciate that, and wIthout obJectIO~ I WIll see 
that they are printed in the record of the Select CommIttee so that 
the remarks will be printed in toto and made a part of the record. 

Mr. TROY. Thank you very much, Congressman. . 
I have been asked to speak today on insurance. frauds concernmg 

the elderly. The United. States Atto~ney: s offIce under Mr. Ed 
Harrington has been actIvely prosecutmg Insurance fraud conc~rn­
ing the eld~rly. We have two major investigati?ns underway nght 
now. Evidence has been presented to the gand Jury on each. Those 
investigations concern ~pproximately. six agents who are allegedly 
defrauding the elderly m the sale of msuran.ce. An.oth~r agent has 
pleaded guilty on May 6 in Federal Court m SprmgfIeld, and he 
will be sentenced the beginning of June. We expect to seek an 
indictment against another agent within two months. 

As you have heard from the previous speaker,. the U.S. Postal 
Inspectors investigate mail fraud. With me today IS Postal Inspec­
tor John Burns from Boston who has been working almost full 
time investigating insurance frauds agains~ the elderly, and I cap't 
say enough about him and the support ~hlCh the Postal InspectIOn 
Service has thrown into this problem whIch has very recently come 
to our attention. Within the last few years, it became known that 
some unscrupulous insurance agents are out trying to bilk elderly 
people. 

Also with me is Miss McKeon. You added a year to her age 
which she reminded me. She ip 1.,~tually 77 years old. We haven't 
identified her further for two reasons. The first rE~ason is that her 
privacy should be protected. The second reason IS that we have 
encountered a problem where, when the victims' names have 
become known other unscrupulous agents have followed around 
our investigatibn trying to sell them insurance because they feel 
that they may be more susceptible than others, and, of course: yve 
are out there trying to get back the .m?ney ~nd cancel the 'p?hcIes 
for the victims, and, of course, the VIctIm mIght then be wIlhng to 
buy some more insurance. ... 

I prosecuted last year three cases mvolymg ~Ive .agen~s from a 
West Springfield insurance agency. The mvestIgatIOn fIrst came 
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about when one of the agents, the Insurance Commission in Massa­
chusetts, the special investigations unit under Marty Kelley who 
could not be with us today, he began getting all these complaints 
from people that they had been sold too much insurance. Usually it 
would come about when the family would be talking to the parent 
or relative and find out that their relative is spending a lot of 
money on insurance. Mr. Kelley contacted the Postal Inspection 
Service, specifically John Burns, and the investigation started. 

After a while it became apparent that the only way we could 
track down the amount of the frauds was to subpoena the actual 
insurance company records because you couldn't depend upon the 
elderly victims. They didn't know often what they had purchased, 
what types of policies and how much. So by subpoenaeing the 
actual recotds from the insurance company of all business done by 
any of the agents from this particular agency, then we could set 
down and try to get a pattern, people from the same ad,J'resses and 
the same names having purchased the same types of policies over 
and over. 

Finally, one of the agents when confronted with all the material, 
the number of people he had sold, the duplicate policies he had 
sold, he agreed to cooperate with the investigation in return for his 
pleading guilty to a three count offense which had a maximum of 
15 years and our telling the judge of his cooperation. The next 
thing that h3.ppened was he appeared in the grand jury, and we 
sought an indictment against a second agent. The second agent was 
indicted, and, before the trial, he agreed to cooperate. Basically the 
same basis, 15 year maximum, tell the judge, he cooperated. 

Finally we sought an indictment against the final three agents. 
Now, these weren't the dregs of our society. These were, if you 
would, high class agents. The head of the agency was the head of 
the Agawam Liquor Board. They were respected people in the 
community. The indictment listed 34 particular people whom they 
defrauded. The investigation centered on 100 elderly victims. They 
did go to trial, and, at the beginning of the third week of trial, they 
pleaded guilty. 

Miss McKeon was a victim of just about every type of crooked 
technique which is commonly used today. She, like most of the 
victims, already had Medicare A and B, and Blue Cross supplement 
which in Massachusetts is called Medex. She also had a policy from 
the Association of Retired Poeple. That is before they started. She 
was hit mainly by two of the agents. 

Miss McKeon thought that she only had two policies. What they 
would do is they would come and tell her that she would need 
riders or they have increased the insurance, they have increased 
the cost, and every time they would come they would want another 
check. 

Insurance companies have internal checks so that, if one person 
is sold too much insurance, then the insurance company computers 
will pick it up. So they used a technique of selling in the name of 
beneficiaries. What this means is, if you list as your beneficiary on 
a policy, for instance, your nephew John, then the agent would 
write up the policies in the name of the nephew John, and, of 
course, the victim didn't know that she was buying policies. 



18 

Now, that is one of the things that makes insurance fraud 
against the elderly very difficult to prove. Usually you will find 
that the insurance agent always makes up a policy, and the reason 
for this is because the commission on at least a life insurance 
policy is as much as 80 percent the first year. So these agents 
never just stole the money. They would always take the money, 
buy a policy for somebody. When the investigators would go and 
interview the insurance agents, they would say, "She bought the 
policy for her nephew or for her niece, and here is the policy right 
here" Then you would be going back to the elderly victim and say, 
"Hey, listen, are you sure you didn't buy this policy? They have it 
right herB. I have a copy of it." And the victim would very often 
say, "Well, I don't think I did," depending on how mentally alert 
the elderly victims were. 

Another problem in prosecuting is that the elderly victims were 
very forgetful. For instance, one night the investigators went to 
visit two elderly sisters. One was 89. The other was past 92. We 
were going to video-tape their deposition the next day. They agreed 
to come. The investigator went over the checks with them. We had 
all their testimony ready to go. The next day myself and Inspector 
Burns went to pick up the ladies, and they didn't know why we 
were there, and they weren't going anywhere with us, and they 
weren't really sure who we were. That type of problem was not 
uncommon in the investigation, besides the fact that when people 
are in their late eighties and nineties they can get too sick to go to 
court. In our case, at least one of the main victims died before the 
trial, and it makes it difficult, and I think that the agents often 
know this. 

Besides selling Miss McKeon policies in the name of her rela­
tives, she only wanted health insurance and they sold her several 
life insurance policies. Of course they never left brochures or pam­
phlets or receipts, so she couldn't track where her money was 
going. At one point Miss McKeon was very sick, and so they asked 
that she give them her bank book and an authorization, they would 
go to her account and withdraw money for new policies. When Miss 
McKeon finally checked how much she was paying for insurance, it 
was over $6,200 a year in premiums. 

We tried to arrange to have some other of the victims come to 
the hearing, but, because of their ill health or their greatly ad­
vanced age-Miss McKeon is very young com pared to most of the 
victims-we arranged to have a composite of three of the victims 
made up. If I can backtrack a little bit, because of the age of many 
of the victims, we couldn't bring them into court. We were con­
cerned about their health. So we rented hotel rooms in Worcester 
and Connecticut and Springfield just before the trial, and we set up 
video-tape equipment, and we brought the victim to the hotel 
where it could be a more relaxed environment and video-taped 
about five victims a day for a total of 15 victims. Then it was, as I 
say, more relaxed. We could serve them coffee and doughnuts, and 
there wasn't the pressure from a courtroom environment. We still 
had the tapes :vhich were subsequently played for the trial, so we 
put together clIps from three of the tapes, and we can play them on 
that machine there if the committtee wishes. 

,\, 
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As sort of background, no names of the three witnesses are on 
the tapes on purpose. I should point out that each already had Blue 
Cross supplement as well as Medicare A and B at least, if not other 
policies, prior to buying any policies from the Marquis agent. The 
first woman is 86 years old. You will see that she bought a large 
amount of insurance. She was a professional teacher. Most of the 
questioning concerns policies which had been purchased in the 
names of her relatives which she didn't know about, and she was 
asked, "Did you buy this policy? Did you buy this one?" And she 
kept saying, "No, I didn't." 

The second woman is 83 years old. She was sold by several 
Marquis agents. They would take turns hitting their victims. She 
purchased $26,000 worth of insur!:ll1ce in a short time, and she was 
also sold in the names of many beneficiaries. She had no idea. We 
found policies issued on her brothers and sisters and everyone else 
that you can imagine. She had no idea they existed until we 
subpoenaed the insurance company records at the grand jury. 

The last woman, we took this clip because she was a victim of 
high pressure. She had had a stroke. She is in her 80's. I am not 
sure of her exact age. She is telling about how she was forced to 
buy a policy by the agent. Now in there, she talks about the lapsed 
policies that she went into a room and she come back and the 
agent had written lapsed across several of her policies. In fact, as 
you can imagine, they weren't lapsed. He just wrote lapsed so she 
would buy more policies. 

[The prepared statement of Mr. Troy follows:] 

PREPARED STATEMENT OF ASSISTANT U.s. ATTORNEY PAUL E. TROY, DISTRICT OF 
MASSACHUSETTS 

I appreciate the opportunity of appearing before this Committee to testify con­
cerning my experiences in tllP prosecution of unethical insurance agents who de­
fraud elderly persons in the sale of health and life insurance. The United States 
Attorney's Office for the District of Massachusetts, under U.s. Attorney Edward F. 
Harrington, is actively prosecuting unscrupulous insurance agents who sell senior 
citizens unneeded and often worthless health and life insurance. Two major investi­
gations are presently underway involving several insurance agencies from across 
the state. Evidence has already been presented to Federal Grand Juries on these 
investigations. As a result of the third investigation, an indictment against another 
insurance agent will be sought within two months. Another insurance agent pleaded 
guilty to defrauding the elderly in Federal Court on May G, Imn, and he will be 
sentt'llced next month. 

Tlll' investigation of the cases I prosecuted began in IH7~ when the Massachusetts 
Division of Insuranc(' rect'ived several complaints from elderly persons who believed 
that they had been defrauded by insurance agents of the Charles T. Marquis 
Insurance Agency of West Springfield, Massachusetts. Martin Kelley, Director of 
the Special Investigations Unit, Division of Insurance, Commonwealth of Massachu­
setts, uncovered what he believed to be a pattern of elderly persons being sold 
duplicate and excessive insurance by agents of the Marquis Agency. The U.S. Postal 
Inspection Sprvice, which has targeted defrauding of elderly persons as a prime area 
of investigation under its Consumer Protection Program and which has committed 
an extem:;ive amount of resources and personnel to investigate this problem, insti­
tuted a criminal investigation into the selling practices of the Marquis agents. 
Postal Inspector John Burns was the inspector in charge of this investigation. The 
Massachu::;l'tt::; Division of Insurance instituted successful civil proceedings to revoke 
the licenses of sl'vl'ral of the Marquis agents, and assisted the U.s. Postal Inspection 
St'rvicp in this, as well as the other criminal investigations now in progress. In 
addition, the Massachusetts Division of Insurance has been conducting administra­
tive procpedings against insurance agents who have been using questionable sales 
tl'chniqups with elderly customers. The::;e procepdings have resulted in several 
agents voluntarily surrendering their licenses. The Connpcticut Divi::;ion of Insur-
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ance also provided assistance concerning the Connecticut victims in the Marquis 
Agency case. 

As a further example of the ('ooperation exhibited by the various government 
agencies in the Marquis case, after the Marquis agents, were convicted, Assistant 
Attorney General Robert J. Gaines of the Public Protection Division of the Massa­
chusetts Attorney General's Office aggressively sought reimbursement for the elder­
ly victims of the Marquis case from the 11 insurance companies represented by the 
Marquis agency. The insurance companies have agl'eed to reimburse all the elderly 
victims. The victims will be repaid in an amount which may be as high as $200,000. 
In addition, the Connecticut Division of Insurance has obtained over $~O,O()O from 
these insurance companies for Connecticut senior citizen victims. 

Each of th(' Marquis agents was indicted under the federal mail fraud statute 
ITitle l~ U.s.C. § l:l.!ll. The Postal Inspection Service is charged with enforcing this 
statutp which makps it a federal offense to use or cause the use of the mails for the 
purpose of furthering a scheme to defraud. In the insurance industry, the use of the 
mails is a daily occurrence since applications, policies, benefit checks, renewal 
noticps and premium payments are routinely sent through the mails. 

After the investigation started, one of the Marquis agents admitted thut for some 
time he had been defrauding many of his elderly customers. He agreed to plead 
guilty to criminal charges and cooperate with Postal Inspector Burns in his investi­
gation if his cooperation were made known to the sentencing judge. I next conduct­
ed an extensive Grand Jury investigation, after which a second Marquis agent was 
indicted. Prior to the trial, he also agreed to plead guilty and cooperate in the 
investigation. I finally sought Grand Jury indictments against the owner of the 
agency, Charles T. Marquis, who was a prominent figure in the Springfield area and 
a member of the Agawam Liquor Board, as well as two more of his agents. A :37-
count indictment was returned by the Grand Jury. These three agents interrupted 
their trial which was in its 11th day to plead guilty before Federal Judge Frank H. 
Freedman. The five agents received sentences ranging from a short incarceration 
and a public service requirement for one agent with medical problems to four veal'S 
imprisonment for Charles T. Marquis, as well as heavy fines. -

During the trial, a large number of elderly victims testified. Although sel. 1()m 
pprmitted in a criminal trial because of the age and physical condition of SODIl of 
the victims, the testimony of 12 of the elderly witnesses was video-taped at locations 
neal' their homes prior to t,rial. The yideo-tapes were then played for the jury on a 
large screen color T.V. durmg the trIal. The oldest witness to appear personally at 
the trial was Bii. The ages of the witnesses varied from a !i4-year-old woman with 
multiple sclerosis to several women in their !lO's. Although the Postal Inspectors' 
investigation concerned allegations that as many as 100 persons were defrauded, as 
elderly women were specifically named as victims in the indictment. The amount of 
the fraud is estimated at several hundred thousand dollars, although it cannot 
accurately be determined. 

Most of the victims were elderly women who lived alone. They were generally 
well educated with varied occupations before they retirpd, including teachers, 
nurses, and ~ ~ollege professor. Several testified that they trusted their agents to 
care for then' msurance needs and gave them money whenever their agent told 
them it was needed. Several women testified that they had no idea how much 
money they were paying for insurance until the investigation started and they 
totalled up their expenditures from their check registers. Some of the women then 
realized that they were paying $G,OOO to $H,OOO per year for insurance premiums. 
On~ woman paid over $40,000 sinc.e Hl71 for insurance premiums and nev('l' put in a 
claIm. If a small refund was receIved from a company, the agents would often use 
the refund to pay their own office expenses. If it was a large refund, the agents 
woul.d sometimes write up a fictitious insurance applicati~n and forge the name of 
the msured to use up the refund rather than return the refund to their client. 
~ealth histories on application? were often falsified by the agents so that the 
msurance company would not reject an application, resulting in claims being denied 
when the company learned of the falsified health history. When this happened to 
one 8~-year-old wOJ;nan, the agent never told her why her insurance company would 
not pay a $400 clmm. Instead, he brought her a check for $ii.20 and told hl'r that's 
all she'll get "because they had to pay the politicians with it." 

Some of the terms and techiques used by the Marquis agents and which are 
apparently common to unethical insurance salesmen when selling to thE.' Pldl'ring 
are the following: 

"Soft Touch" or. "Mark".-.These are expressions used to describe an pldprly 
person who can eaSIly be sold msurance. Once an unscrupulous insurance salesman 
det~rmines th~t his client is .a. "soft touch" ~r a "mark", the client will undoubtedly 
begm to receIve frequent VISIts from the msurance salesman or his compatriots 

r), 

21 

(they will split the commission) Durin r th' " h 
his victim of the high cost of I~edi ' 19 , ~s: V~tfS, t e sal~s mf~n will often remind 
pe.~s~n.o~t ~?d cause him or her to b~ aCb~~d~~ tol~he~ ~hliiduS dlness could wipe a 

7 U'lstlllfJ or "ChurninfJ" -The commi" " reno 
the first year premium is lar 're W· h SSIOn an. ms~rance salesman receives on 
percent of the first year life rn~ur~~c:~~:~:~mpaThes, It caI?- a!llOunt to well ovel' 1'10 
subsequent years drops drasticall A ~. e commiSSlOn on the second and 
to urge his customer to dro 'one ~:lic n uhethlcal sale?man therefore has incentive 
policy in its place. The un~thicar~al:s:;a~~ \~~e~~~~' i~l c,?tnr:~~~e~,.atnld bUlJ! ano~her 
one c~mpany to another or one policy to anoth .. '. t wI~.mg l~ c I~nt from 
commiSSlOn. He is not concerned with wheth~r I.S on? 0 gm!l the hIgh fIrst-year 
better policy. Side effects which result from "tel. fiS ~,ustomhr IS actually getting a 
a y~ar older- and must pay a higher premium w~h~n~eware t. at the cust0!ller is. ~ow 
perIods before the coverage comes into effect ' d'" p.o,lI.cy may ~~qUI~'~ wmtmg 
be covered for a period of months 0" :,an. dPle-ex~stlllg condItIOns may not 
policy. 1 Even }(ars, epenumg upon the terms of the 

"New Face ApproQl'h .. -Sometimes a ld 1 . 
insurance salesman is' constantly co~ie ef y l:ersoh WIll com~ to r.ealize that her 
:'riders", "increased hospital costs", "new

n! eO, e: orne )o.?kmg !or .money for 
lllg coveraO'es" "decreases I'n Med'c .g bbl acket costs, consolIdatIOn of exist-

• , h' . I are relm ursements" " "1 tlOn for the repeated visits If the i 01 some SImI ar explana-
elderly client is balking at' his cons~:~[ar~ce s~les~an gets the impression that his 
uI!ethical st~lesman with whom is is associr~~ds~s f~r tm~heYh he may enlist another 
chent as hIS own. They may even take t 0 g~ 0 e orne and take over the 
Sometimes the salesmen have entirel; dif~ urn~ ~llllg tOh t~e home of the client. 
l1!ay pressure the client to buy, while ano:h'=n sa es tec l1lque~, as, one salesman 
Sive. Before going to the home the ld', l' rna) be very ,P0hte and non-aggres­
comp1~triot on the best ways to sell tl~~s~{an~e Bsatehsn:,aln WIll cOI?pletely brief his 
comlnIssion. . wn. 0 sa esmen WIll then split the 

"Ol'er/oadinfJ" or "LoadillfJ" or ""tack' r" Th 
selling "soft touches" or "marks'~ h Iflli. - ~se terms refer to the practice of 
whether needed or not. The sales al'(~w ~/ve~ polIcy th~ sal~sman has available 
the coverage duplicates other Covera rna. e WIth no consld~ratlOn given to whether 
benefits clause. If the elderly person g~ 1>1 w~e;her t~e polIcy has a coordination of 
only policy left to sell him or her is lit 1 ~a? saCCI ent and health insurance the 
the life. insurance policy. The insuran~emsyr~n?e, the ldderly person would be sold 
the polIcy so the customer would not real ~a esmdn. w~u. merely neglect to deliver 
o~' .~lse deliver the policy if the salesman ;~it ~~at li~e Ilnsura~ce had been purchased 
dlfferpnce. . e e er y person would not know the 

"Nursillt; Home Policies. "-Unethical i ' .. .. 
elderly person's fear of' a lengthv and nS~~dnce sa.lesmen dometllnes prey on an 
no nursing home policies covei' cust~draln~~ve nursmg hO~lle confinement. Almost 
(whprp the person ('nters 't nur" h . care type !lUrslllg home confinements 
pen.;on is unable to care' f:'r hin~~~ff bo~~e to r~c~ver from an. illness or when the 
~~()n) "because the cost would be prohib~tl.use ~ ~~s .. p,OOl·, ~hyslcal or mental condi­
fdler and "nursing home" olici('s ' lve. .. p. lcme, as well as the usual "gap 
stan~~:s, including only whil(~ the af:ay tb~:le.ht,s. o~ly .t;tn~er very specific circum­
quahfwd "skilled nursing facility ,'p P !t~· ~stl~~c.elvlllg skIlled nu~slllg care" in a 
homp confinenwnts pay only a neg'!' 'bllc~es elt do pay for custodIal care nursing 

"Lump Sum Paymerits . .. ..:..Almostl~~e~ a!ll~u~t, such ~s $2 to $4 pe~' day. 
ly, or quarterly, and some can be paid n!o~~ll~~ance {h.lIcYl .can be pmd semi-annual­
tt'll the l'ldedy person that the remium h/: . ne Ica. lI~surance salesmen often 
payment. Thit; insurps th'lt the s,Se as ~o be pmd III a lump sum annual 
goes into effl'ct ratlwr th;n getti~g ~:lla~,·gf:r" Ills, ?~mmis.sion as soon as the policy 
ment payments The '1 rent rna' I pt 110 ICd ~ as th(' lllsured makes the install­
enabll, the victi~ to P~1~ tile enBr:ven arranf\"e for a bank loan for the victim to 
th~ l,oan is the cu~tom:~r's problem. payment III a lump sum. Paying the interest on 

(haracter Reference (tUC'stiollllaire "-In 0 'd . ' 
son:re unethieal insurance salesmen t~ll th . 1, e~ to get leads f?l' new cllstomers, 
be IHsued, the customer has to riw th ,el: c';ls O~le~S that befor,e the policy can 
be contacted to make sure thfft the .e ~1amds.?f ~?rE ede haracter references who can 
man :"ould go to the homes of th l:l~:~e, ,IS, 0 g?O morat character. The sales­
~1l('l'klIlg up on his cllstonwr and tl ~, ~ ldracter 1 ~ferences" under the. guise of 
Immrance of their own. ' lE:n attempt to Hell the character I;eferences" 

"Name X. "~Man 'ins .. , . . 
notify the companv\f OI~~ 'l~~~oC~m~~nlPs have l11ternal computer controls that will 
insurance. If an agent 'lttehl ltS t h'l~, ,:hat thl'. company conHidel's to be too much 
maximum amount allo~l'd b~ theO C~;l~l~~: n~ow~n,surance on. a person who has the _ , ny, 1( company WIll Hend the application 



22 

. ., , h' r ' and notify the agency to n:fund t~1P 
'111d the person scheck bdck to t e agency . . '. the custon1Pr IS ovenn-, b .' the comlJanv s opm!On. • •. 
money to the customer ecau~e Ib 1 .' . to the insured if an unethical 
sured'. To avoid havin~ to gIVe ac {, pre~~m~'e'ect the applic~~tion because the 
insurance salesman belIev~s the wmI~'hl~ co~~rag~ in the company, the insurance 
person has ~e.ached a I?ax~mum a OWd"on's na~e To the computt:r, it will appear 
salesman utIlIzes a derlv~tIv~ of the pelF~ • pl~ ,John Robert Doe becomes ,1. R. 
to be another person buymg ll1surance. or exam , 
Doe or J. Robert Doe. " the customer in the dark as to the types 

"Con tro/ the House. - In ol'dh~rhtothkeePh purchased unethical insuranc(' sales-
't' f"" nee w lC ey ave , " . h t and quantI IPS 0 ll1sura. . th customer to buy the insurance on t a 

men resort to many tactIcs. T~~y pus~1h' ~'b ut it They 11ave the elderly custom­
particular day rathe~ than wmtll1g to 1.~ / r~ lea've no literature or brochures or 
er sign blan.k or par~Jally comPl,leted apr~lc~ lOd~~'t fully explain what the insured is 
recpipts whIch d,escrl?e the pu IC~ purc.lu s. , , 
buying. and don t delI~'~r t~e PO~lC~. I susceptible to being defrauded by insuranc.e 

Why: an' pJderly pe!:o~n~ 'pa~~lcu at: ~he Marquis Ager.cy insurance sal.esn:\~1, It 
agpnts! Dunng the ll1\estl§a ~on 0 d I that many ,~iderlv persons are Justlhably 
becamp clear to Inspector . Ul ns ~n fear not o~lv bei'ng wiped out themselves" 
concernpd abo~t prol.ongedbillciesses. y~~y families or having to receive some type of 
but !hey al~o fear bell1g. a ur en on elr erson's· memory is or how gullible she or 
welfm'p asslst~l11Ce. Ho". goo~h:~e .:ld~r;y hniques the lulethical insurance salesman 
he appear~ ~Ill determll1e" ~. ka es I dC 

eable and mentally alert, he will probably 
\vill use. If hiS costomer appems nowHe ~ . if the unethical insurance salesman 
be trea~ed like an~ other cus~omer. o~w~~el ~or or his customer is very trusting, 
determll1es that hl.s c~stof:neb s. medf Yuded The unethical insurance salesman has 
then the customer IS npe or .ell1g e ra u -tomers Some elderlv persons are con­
other allies .when he dets ~Ith elde~\~it~/ such ~s an insurance salesman. Some 
fined to theIr homes an _ we co:n~ ,a.. d i S8 su~ i~iou8 as they advance in age. 
l>lderly. persops bdecor;c' <llof:ethh ul~~~/~icti~s t~oll the postal insp~'ctors that they 
When 111tervlewe , many 0 e e • ld h' h ted them and 
simplY could not believe their insurance salesman wou a:e i~ :ddition do not 
were 'reluc~ant t? testify a.gainst t~em. Ma~lt;lfh;{~ t;ild~'~~' or f8.milies 'and the 
discuss theIr, bll:s~ness de:r1111gS for .~~ancek The daughter of one elderly person told 
children or familIes are 0 ten a rm 0 as. e not to worrv about her because she 
a postal insp~~tor that, "Mom alwa~s t~l~ iliat she had bought all of these worth­
had ple!1~y ~t 111suran:;. I, n~ver s~~~~~i~al-insurance salesman is that no one likes 
less pol.lcles. Anothel aldly f?f t~e d Many elderly persons expressed embarrassment 
to a0mlt that they were e rau ,e '. . . .' d . Id f" d out that they were 
and fear that their children, fdamthl~lte~'f' tOhre~r~~~li~e~h~v h~~e been defrauded, they 
"taken" so the chances fire goo a I ".'. d 
will simply let t~e policies

h
' lapse radthertothealnd:rl~orpte;~)~l~ h~h~ena~e' afraU of being 

Some suggestlOns we ave ma e . .J 

defrauded by an unethical insuranlce dgen~a~~e: Most people over (iii who paid into 
1. Know what coverage you a rea .y. ,t. t the Medicare 

Social Secm:ity .are el~g~ble for Medicare. a;'f~~~ta~f li;~lth~Educ~tion, and Wel­
Pfrogr~:np WthlX~ I~S ag:~~~~f;r~~nb!er~ed D~fth h~.\pital and skilled nursing facilit

d
y 

are. ar . 'bl . Ith ugh you must enroll to be covere . 
~Ffa~~s~~. i~t bi:s[~=llvt~o~~e~~~d ~lhe;h;:ician'~ expensesh Al.though ~egi,ct:'~"l~:f~~ 
B" is subsidized by' the federal government, a person wit IS l~t~P': '{Pa t' B" to 
mus: pay a small monthl~t~~r::~U~\~~~~r~~~ ~~seo :~~~lle~r in \I~dr~are, ~r -,ha,ve 
~~e~;~~~:d~o~c~~in:r~tsn coverages, you should visit or call your nearest Soc tal 

Security Office.. d b M d', "Pal·t A" and "Part B", although the Whe a person IS covere Y e Icare " " . 
. n d k'll d nursing home coverage is extensive, there are gaps 111 

hospital, doctor an s Ie. h' _ If' These "gaps" include some deduc-th ge which the patlent must pay llnbe . ... . d' 
tiblecso~~h~ patient pays the deductible 1, some "co-insuranc~ ,ProvlslOhns (Meblcare

f
, 

. . h t' t s the rest) and lImits on t e num er () 
pays a certa111 percenta~e; t e pa.

l
l
l
en

d 
pay. r 'l't' To l'ill these "g'lpS" many 

. d d . a hospital or ski e nurs111g laci 1 y. . ,,' • 
f~~~~':nce al~~~anies sell "gap-filler" policies. These policies gener~l.Iy ~a~, thldpa: 
tient's deductibles co-insurance amounts, and extend the ~umber of 111-Pdtr n\ S~~ 
cover~d as well ~s cover various additional medical servlcBe1· Ar, exaWf e 8h' ld 
teof'Medicare supplement policy is "Medex", sold. by ue. ros~- ue .. IP . 
Ylf elderly person is already covered by a Medicare ~upplem('n~ ,PolIcy:, he 

d
n 

b of an insurance salesman who tries to sell Ium an t~?dltIonal gap 
fhfe~l,. P(~L~;~1nce it will more than likely duplicate the same benefits as tIw ftrst 
"gap filler" policy. 
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2. Be wary of an insurance salesman who tries to rush you into buying insurance 
coverage or if he tells you this is the last day you can get the coverage. Be especially 
wary if he offers to drive you to the bank so you can transfer money from your 
savings to your checking account. He should be willing to give you as many days or 
weeks as you need to carefully consider your purchase. 

;~. An insurance salesman should give you brochures or some type of literatUre 
which fully explains the policy you are considering purchasing. He should also fully 
explain the policy orally, including its provisions concerning waiting periods, pre­
existing conditions, and whether it has a "guarantee renewable" clause so the 
company will have to renew your insurance each year even if you have submitted a 
large number of claims. 

4. Always make your check out to the insurance agency or company and never to 
the agent himself. Never pay in cash. 

ii. Never sign an application for insurance which is not completely filled out. If 
you are asked to sign any other papers, make sure you fully read and understand 
them or do not sign them. 

Ii. Be wary if the insurance salesman tells you that the premium must be paid in 
a lump sum before the policy can be issued. Be especially wary if he offe:''' to 
arrange a bank loan for you so you can pay the premium. 

7. It is common for an unethical insurance salesman, in order to gain a customer's 
confidence, to introduce himself as a representative of a senior citizens group or a 
federally associated or founded insurance program. Insist upon written documenta­
tion which you can check on. 

~. Be wary of an insurance salesman who advises you to drop one coverage or let 
a policy lapse in favor of other coverage or advises you to "consolidate" your present 
policies into new coverage. He could be trying to "twist" your coverage so he can 
receive the high first year commission on your new policy. 

n. Be wary if your insurance salesman makes frequent trips to your home to sell 
you insurance, or if more than one agent comes to your home to sell you insurance. 
(The "New Face" approach.J 

10. Be wary of a salesman who tells you a policy is approved" by the government 
since the government does not give such endorsements. 

11. Beware of high pressure or scare tactics in the sales talk or literatUre given by 
the insurance salesman, such as highlighting cases of extreme expenses or an 
exaggerated likelihood of illness. 

12. Make sure your insurance salesman accurately records your health history. If 
he is unethical, he may leave an illness off on your application if he fears the 
company may refuse to issue the policy. If he leaves off a health problem you had 
and you later have a claim, the insurance company can refuse to pay you. 

V~. Keep a record of every policy you purchase. Make sure you actually get the 
policy, that it is the one you had purchased, and that its coverage and restrictions 
agree with what the salesman had told you. Often a xerox copy of the application 
you signed is stapled inside the policy by the insurance company. Look at the 
application carefully. Has anything been changed, added, or deleted? It is difficult 
for the unethical insurance salesman to "control the house" when you keep accu­
rate records of all your dealings with him. 

14. If you have been purchasing insurance, go through your check register or 
can cd led checks to be sure you can account for the money you spent for insurance. 

Iii. When checking over the insurance you have purchased, don't just look at the 
policies because an unethical insurance salesman m~!y not have delivered all the 
policies so his client would not realize how many policies were purchased. Once 
again, your check regi::;ter or cancelled checks should indicate how much you have 
actually spent on insurance. 

IIi. Alway::; get the name, address, and telephone number of the insurance sales­
man, his agency, and the company h£' reprE'sents in case a problem arises. 

Since the investigation and trial of the Marquis case, numerous people have 
called and come in to the U.S, Attorney's and Postal Inspectors' Offices because 
they suspected that they themselves had been cheated when they purchased insur­
ance. Our advice to them is to contact the nearest U.S. Postal Inspc'ctor's Office 
(their number is in the telt'phone bookl. A postal inspector will investigate and 
report the matter to the U.S. Attorney's Office for prosecution if it appears warrant­
ed. If the elderly oerson contacts us with que::;tions concerning his coverage or the 
adequacy of his .. nsurance, we advise him to talk to someone who knows and 
understands his needs. This may be a family member, an accountant, an attorney, 
or a friend with a knowledge of insurance. Some "Senior Citizens" or "Golden Age" 
type clubs have members with a background in insurance who will go over a fellow 
member's insurance coverage and make suggestions. 
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Although the vast majority of insurance salesmen are highly ethical and con­
cerned for the well being of their clients. it is our hope that the hearings held by 
this Congressional Committee, besides determining what legislation is needed to 
curb abuses in this area, will alert our elderly citizens that there are also unethical 
salesmen who may try to defraud them and that they should be on their guard if 
and when they purchase insurance. 

Mrs. PINES. I think that we would very much like to hear from 
Miss McKeon before we see the video-tapes. So as soon as we hear 
from Miss McKeon, we would go on to the video-tapes if that is all 
right. 

Mr. TROY. Sure. Do you want to tell them what it was like, Miss 
McKeon? 

STATEMENT OF MISS McKEON, MASSACHUSETTS 

Miss McKEON. Well, it was after I came out of the hospital after 
a heart operation that one of the agents visited me a lot, and, as 
far as I knew, I was only taking out two policies which might be 
for, say, hospitalization or going to a nursing home in any event 
that anything happened to the heart. I had a full by-pass at Mass. 
General. 

He would come, and, due to the fact that I was having trouble 
with where the artery was removed from the leg, I couldn't go to 
the bank. So I would write a letter and say pay to him the sum 
that he would ask, and, invariably, it was anywhere from five, six, 
seven, eight hundred dollars, and then he would go up, sometimes 
he had an agent with him, and the bank there accepted both their 
signatures. Then they would come back to me, and I would endorse 
the check over to him. He said it most cases it was due to the fact 
that I was entering another age bracket because at that time I was 
around 70, just 70, 71, and I had taken a lot of the policies out in 
'68 right after I retired from work. 

I never received most of the policies. I would get the premium 
notices which were due every three months or so. In fact, I am still 
getting some of them from two companies, and all I want was 
health. When I worked, I traveled, so I would have accident insur­
ance also, and every time, as I say, he would come, he would call at 
night and ask if I was going to be home the next day. I live alone. I 
would say yes, "Do you want money?" And he would say, "Well, we 
will talk about that when I get there." Then when he would get 
there, due to the fact that there was a change in Medicare or 
Medex or some darn thing, I would have to increase five or six 
hundred dollars. 

Then he also would ask me, under no circumstances at any time 
to have anything to do with any of the other agents, one in particu­
lar. If he called me, I was to hang up on him. If he came to the 
door, I wasn't to talk to him. I wasn't to let him in. Which I stuck 
with just that one that came to me, and over the years it has gone 
on, and, as far as I am concerned or know of, I am only in two 
companies now, the Continental Casualty and the Beneficial Stand­
ard, and they wrote and said one was ready to expire about three 
or four months ago, and I wrote and said, according to my records, 
no, with my checks and all. They wrote me a letter and said that I 
was paid up until March or April of 1982, but I am still getting 
premium notices. 
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Mr. TROY. Why don't you tell th h 
investigation started and they em w at dhappened when the 
ing? were concerne about your testify-

Mi8s McKEON. One night I' , 
dinner, and one of the a was m a restaurant havmg my 
wanted to speak to me. I f~idt~i~o~~efd r~gula\ onei.{ame, a~d he 

W
andtI tOltd .him to have some coffee or w:i~~~r ~eI :~tderthdelnner, 

en ups mrs to the apart t H . , n we 
a !etter from me telling a:~~ ho: h':htej io kfo; if he could get 
saId there was a rumor around that th a.. h~a be. me a?d all. He 
lose their jobs, and, of course he w el-jl1l

g 
e£mvestIgated. and 

want to be responsible for either an '-' me to eel that I dIdn't 
S? I listened to all his talk and allft~h~ \WO !den to lose their jO?s. 

ih:, 'V:~t;b~Jy ,:;~~~n:~ r::,gn anythi~g a:a~ll,nb~: i~~~~::"':f t~';','; 
myself first because I had ~aiSa;ul would Fe{~onal1Y take care of 
didn't have any policies. an aw u ot of money and I 

In 'fact, when Mr. Kelley sent It· 
companies I was with there was at rre ~ .e ter and lIsted all the 
25, and I am getting premiums all th:~~ , m ThY e~~imatiOl;, .almost 
was when they sent me one that . Imeci e pIece de resIstance 
his name and his wife's name a~ds tma e out to my nephew in 
premium. So I sent them back, and I

h
:!iJht6 ware, to pay the 

msurance with you. I am the one that h th . ey on t have any 
the one that makes the a as e msurance, and I am 
premiums, sent them back fo ~~e~~d fO tr~h they corrected the 

Mrs. PINES. Miss McKeon wh t sen em a c.heck. 
truly sad. How did they find' th . a you. have descnb~d is really, 
was .it that he was able to get YO~~oWt~~sIf~~~~ur confidence? How 

MISS McKEON. He did part of . t th h' . 
retired school teacher and sh Ih d r?ug my sIs~er who was a 
thank God she was well S . e ,a msurance wIth them, and 
and she didn't have to 'us~e a~I:noi rh:! anYt?lickhneshs °dr anything, 
attack and died. un I sea her heart 

Mrs. PINES Had she pu h db' 
from them a~ well so tha~c sh:e a su sta?tIal nu~ber of policies 
insured? was over msured, mappropriately 

M
Miss pMCKEOBN. Well, probably at least two that I know of 

rs. INES. ut not 25? . 
Miss McKEON. No. . 
Rirs. PINES. And they got her to introduce them to you? 

usedI~~ ~~~~~N~~~~~ used to visit her. I worked in Bo~ton, and I 
weekend I' would go ba~ks~~d~~l~ h~~e add visit ;me ansi another 
would say so and so was comin At t an. stay wIth ~er, and she 
work, and I was traveling She ~~'d ,,~at tIme.r was domg auditing 
buses and trains. Take out covera~~." ou are m planes. You are in 

Mr. TROY. One thing we £ d h 
victim. In other words if h~un was t at an a~ent chooses his 
about health and health b has someone that IS very nervous 
then he would ~ore than f{i~el~~erl~~df~hIS t~feYh are susceptible, 
lous. Whereas he h . em 1 e was unscrupu­
things, and h~ wor:it:1 tr::~ :nother chent ~ho is veFY on top of 
trying to defraud them. hem as an ordmary chent without 
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In Miss McKeon's case, she had been very sick and was quite 
concerned. 

Miss McKEON. He even called me. He called me at the Mass. 
General Hospital and apologized that he didn't come to see .me. 

Ivrrs. PINES. You were sold life insurance, but you had no Idea 
you were purchasing life insurance? 

Miss McKEON. No. 
Mrs. PINES. How many of the policies were life versus health or 

accident insurance? . . 
Mr. TROY. About 25 percent of the policies were lIfe 111SUran?e. 

We did have another ~):~ year old victim who was sold a matermty 
policy. . d ? 

Ml:S. PINES. But you didn't bring her wIth you to ~y. 
Mr. TROY. No, we did not. She is quite advanced m age, and she 

lives a distance from Boston, so we could not. .. 
Among these agents, it was very common to sell lIfe msuran~~ to 

the victim who only wanted health insurance. Some or th~ polICieS, 
unfortunately, are written in such a way that a lIfe 111surance 
policy looks like a health i~surance policy. Some of the ?ealth 
insurance policies have annUIty clauses. There are clauses 111 cer­
tain policies that when you look at ~hem i~ i~ obvious t? perhaps 
you or I that it is a life insurance pohcy or It IS a .he~lt~ msuraI:ce 
policy, but, for someone trying to ta~k an ~ld~rly vIctim mt? buymg 
it, there are clauses, for instance 111 a lIFe .msurance polIcy, that 
relate to health, so they can say, if the"vlCtIm does cat?h on, t~ey 
can say, "Oh, no, it really is health, and usually It was Just 
accepted. .. d' b'll 

Miss McKEON. But the catch there too IS, If you sen 111 1 S 

after you are out of the hospital, they don't pay them. You have to 
be in the hospital. Since 1968 I go every two and every three 
months to have the heart checked, and I still can't collect from 
Continental Casualty. . ., . 

Mrs. PINES. Did you read the pohcles? DId you physIcally see the 
policies? Did they give you policies? 

Miss McKEON. Just two, those two. 
Mr. TROY. Just gave her two. 
Mrs. PINES. Just two out of 25. . , 
Mr. TROY. I don't know how many they had on her. They dldn t 

deliver them. . 
Miss McKEON. Later on as it near got time for the trial, there 

was a lot came because at that time I think Mr. Kelley came 
around with one of his employees, and they asked for all the 
policies. When I took out all the ones I had, they were staggered at 
it as I was too and they listed them and took them from me, and, 
i~ the last couple of years, I haven't had a policy. If I died to~or­
row I haven't got-they even have my house insurance polIcy. 

Mrs. PINES. The area of being able to understand what you h~ve 
purchased has been an area that I.have been ver~ concerned WIth. 
As a state legislator, I fought for fIve years here 111 Massachusetts 
to try to secure passage of a law that would require that all 
insurance policies be written in easy to understand language, and I 
am quite pleased that we, in the Commonwealth of Massach~setts, 
were successful in securing passage of that so that perhaps 111 the 
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future individuals who receive a policy will be able to see what it is 
that they have purchased because they will be able to read them 

Miss McKEON. You don't get them for months. I didn't. . 
Mrs. PI.NES. But when you did receive them, you continued to pay 

the premIUms. 
~iss McKEON. Naturally. When they send them through the 

mal!, they are due. They give you a date that is due. I am still 
paymg. 

Mrs. PINES. But you are only paying for two instead of the 25 
now? 
Mis~ McKEON. I think there is one I wouldn't be surprised but 

what It has elapsed. The Continental Casualty sent two agents to 
the ho~se a couple of years ~~o, and they ,checked through, and 
!~ey saId there we~e two polICIes I shouldn t pay if I get notices. 
LIke say one ended m three and one ended in four. 

Mr. HALAMANDARIS. Miss McKeon, do you know other people 
who purchased so much insurance? 

Miss McKEON. I know one of the women in the building with me 
had it. Yes, and she had an accident. 
M~. HALAMANDARIS. Do you think this is a common problem? 
MISS McKEON. I would say with that company it was. And the 

thing that I didn't like was when one agent would come to me and 
tell me not to have anything to do with another agent. I thought 
that was the strangest thing. I mean, after all, you work with 
p~ople, you can at least speak to them. I wasn't even to speak to 
hIm on the phone. 
M~. HALAMANDARIS. ~hat is the name of the company? 
MISS McKEON. MarqUIS, and I think it is in western Massachu­

setts. 
Mr. TROY. West ~pringfield, Charles Marquis Insurance Agency. 

Th~~ are out of bus111ess now because five of the seven agents went 
to JaIl. 

Miss McKEON. In 1Nest Springfield. 
Mr. HALAMANDARIS. However they dealt with different compa-

nies? ' 
Miss McKEON. Yes. 
Mr. HALAMANDARIS. Lots of different insurance companies? 
M~. TROY. They represented 11 different insurance companies. 
MIS:' McKE~N. Texas, Florida, a lot of them in Los Angeles and 

some 111 the MIddle States. 
Mr. TROY. I should say too, what Miss McKeon just said that she 

doesn't ?ave her policies, we have taken them away from her. The 
reas?n I.S that t~e Attorney General's office from Massachusetts 
has 111stItute~ SUIt and has reached agreement with the 11 insur­
ance compa~Ies, and they have agreed to repay all of the money 
tha~ MarqUI~ agents defrauded the elderly out of. We were just 
saYI!lg to MISS McKeon before the hearing that she should be 
gettmg a c?eck around. A~gust. The company is going to pay as 
much as $200,000 restitutIOn to the Massachusetts victims and 
some $80. to $90'0.00 to t~e Connecticut victims. The companies 
yvere not 111volv~d 111 the Criminal aspect at all, but they are repay-
111g bec~use their ag~nts are the ones that defrauded the elderly, so 
they SaId, well, we WIll pay up and we will stand behind it. 
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h was pal'd a year by Miss McKeon m Mrs. PINES. How muc 
premiums? d th'? 

Mr. TROY. Six thousand two hundre some mg. 
Miss McKEON. At least that much. ? 
Mrs. PINES. And it went on how many years. 
Miss McKEON. Six to eight years. 
Mr. TROY. She paid mO!de $a6t otgg ~nyd~ar for 6 to 8 years for all of 
Mrs. PINES. So you pal , 

these premiums? h k . t the CPA who did 
Miss McKEON. When I turned my c ec s m 0 H . d "I can't 

my taxes, he wanted t~ know rha,~ H~s s:[~nRThee S:;t~ and the 
deduct this from your mcome ax. k f h' k about that big , 't 't" I had a ..tac 0 c ec s . Federal won't permi 1. h' , $300 One was $400. 
EvM'Y 4 mon~~~ :~~u~~mof ~o~ey ~n~~aesed. It' wasn't $G?ooo a 
ea:' It ~~:~ted small, and. I t~ink that was the last Yh:r l:i :~! 

~(-j,200 when the investigatIOn fmal~y broke and to help g 
out how much was she actually.paYlng.. b d what are they 

Mrs. PINES. Mr. Troy, what IS a tracmg ox an 

uS~r fOf:oy A tracing box basically is us.ed to forge a signa~Ul~~~[ 
an i~sured:' There were .two diff%~~~ ~~d~!~j~;e~eb~~ewith a 
were descnbed at our tnal. The. ht in the bottom and a piece of 
glass .surfa~e and a ide~~I~~;O~ft~l~he insured's sign~ture on it, :vas 

~~le~~ ~~e b~~t~~ °and the ~ew pol~lie o~;~fd ~~tt:~~ ;~~~~e~uf~ 
~h~c~:~~r o~ht~!l~~~~¥i~~~:~~ ;~~lati\~ or.a fictitious person~~~IJ 
said, they alhways Tade UPt~:yO~Ct~l~u~:;etl[:;e~~~ec:P:fktitiouS 
accept anot er I?O ICY, so . b uld be used for. 
po~~~~ aM~i&a;~~ N&ats~~~~~e~ ~~r:~'t-on a false application 

weren't even similar to mir:r h they couldn't get the elderly or 
c Mr. TROY. Thadtl'dwn~tSg~~ean~ld~r1y victim to sign a blank applica­lor some reason 

ti°Nir ~g~c:N;atr~~i t~~~thn~y would go into the hOde~ andf~~ll~! 
a predetermined amount, for example. $1,000.' an f t en they 

f . t' olicies to use thIS portIOn 0 money, 
~~~dseh:ve Wtol ~~ lhe tr~cing box on subsequent policies that 

wOM~d ~~~~ ~~~no~h~~t~~rds, they wouldn't have a policy in mind. 
They'would just give a figure, $999 or $1,0~~, abd the~t~h:~e ~h~~ 
have to go back and figure out what can ey ';!y WI h 
sand dollars, a cancer 'policy, atnthth~y. vro~idt~:;elt::r~I$~eO a~rt $5b 
could There was testImony a e na, I Th h d 
left they would use it for their office expenses. t deI b a br 
problem with a small amount, but at least they wan e 0 e a e 
to produce a policy for every check. h b . g the mail 

Mr HALAMANDARIS. Mr. Troy, you ave een usm (8' h 
fraud' statute to prosecute and eff~c~ive !le::ct July, July 1, ~:) 2,.\ e 
C ss has enacted a new specIfIC cnmmal statute :t;1a mg 1 a 
D dng~i crime for an agent to pretend to work for medIcare or for 
a~ e;gent to deliberately oversell insuranr,e as well as for an agent 
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to practice twisting or to cause a person to drop an existing policy 
to buy a new one. This allows the agent to claim a first year 
commission of 60 percent instead of the five year commission on 
renewals. Do you think that this statute is going to solve what was 
Miss McKeon's problem? 

Mr. TROY. I haven't read the statute, but it sounds like it is just 
what we need. The problem you will always have is what the 
agents use as their defense, what we were told throughout the trial 
would be their defense, is that how much insurance is too much or 
we made a good faith decision to twist, for instance, because it was 
just a better policy. Because a twist, what they call them, is that 
the waiting periods start over again and you are a brand new 
customer and you perhaps have an eight month period before you 
have any insurance in force, and there is always the problem of 
having to show a pattern. You can't just show one victim because 
the agent can say I did it because of this and this and this and it 
was my good faith impression or feeling that this was a better 
policy. But the statute sounds like it would be very helpful to put 
the insurance agents, the unscrupulous ones, on notice. I think in 
conjunction with the mail fraud statute it could be a very big help. 

Mr. HALAMANDARIS. Do you think that the federal government 
has another role to play in trying to prevent the kind of abuses 
that Miss McKeon has been subjected to? 

Mr. TROY. Well, I may be out of my field, but I think that the 
federal government ought to be doing more as far as the actual 
policies go. Some of the policies that are sold are an absolute 
disgrace. When an insurance policy is being sold that pays $1.33 a 
day for a nursing home, there is something wrong. It can only be in 
there for an agent to be able to say this provides you nursing home 
coverage. There are some that. are being sold that provide from 
$1.33 to $3.33 a day for custodial care nursing. 

On the other hand, I am greatly concerned about the federal 
government approving any policies because, as we all know, the 
vast majority of insurance agents are completely concerned for 
their customer and would never do anything to cheat their custom­
er, but we are talking about the extreme minority, and this is one 
more selling technique, this policy is approved by the government, 
and that was a standard technique used in our case where the 
agent would go in and say, this has been approved by AARP, 
Association of Retired People, or it has been approved-sometimes 
they are just lies-it has been approved by the U.S. government, 
and in my prepared remarks there, I specifically said that the 
government doesn't approve a policy. So it is sort of a middle 
ground. If the government does require that insurance policies pass 
minimum standards, there is the danger that this will be used as 
you should buy this one too because this one has been approved by 
the government and the other one hasn't. 

Mrs. PINES. The policies that you have spoken of in which $1.33 
or a similar small amount would be covered for nursing home care, 
can they be sold in Massachusetts? 

Mr. TROY. Yes. 
Mrs. PINES. The Commissioner of Insurance has approved the 

sale of policies that would include that degree or that limited 
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amount of coverage? Is there any limitation in terms of what is or 
isn't approved by the Commissioner of Insurance? 

Mr. TROY. I am not completely familiar with the way policies get 
approved. I know that they are really working trying to get rid of 
the bad policies. I do know that some policies are approved if no 
action is taken disapproving them under the legislation in the 
Commonwealth, but I know the Division of Insurance is working on 
this problem right now. As I said, the special investigations unit is 
really cracking on the field of insurance for the elderly, fraud in 
the field of insurance for the elderly, at this time. So I think, and 
we all hope to see improvement in this area, that some of the 
policies will be weeded out. 

Mrs. PINES. I think that we would like to see your tape at this 
time. 

Mr. TROY. The first woman is, as I said, 86 years old. She was 
sold a large amount of insurance in the names of her relatives and 
friends, and she is a former teacher. 

. [Video-tape played.] 
Mrs. PINES. Mr. Troy, could you move on to the second tape? 
Mr. TROY. This woman bought $26,000 worth. 
[Video-tape played.] 
Mr. HALAMANDARIS. Can we stop the tape? Let us just summa­

rize here very quickly and then go on. You brought us three people 
on tape, am I correct? 

Mr. TROY. Right. 
Mr. HALAMANDARIS. The first woman had $40,000 in premiums? 
Mr. TROY. That is right. 
Mr. HALAMANDARIS. The second woman was taken for $2G,000 

more or less? 
Mr. TROY. That is correct. 
Mr. HALAMANDARIS. The third woman was taken for how much? 
Mr. TROY. She had twenty five policies, and she paid $8,000. 
Mr. HALAMANDARIS. Eight thousand dollars for 25 policies? 
Mr. TROY. And she is the woman that had the stroke and was 

pressured, and that is why we chose that particular tape. 
Mr. HALAMANDARIS. In the tapes that we have seen, some of the 

things that were pointed out, one of the agents obviously made a 
number of visits and in some cases they asked that the checks be 
made out to them as individuals rather than to the company. I see 
Miss McKeon nodding that that happened. "Make the check out to 
me" is a common abuse. 

Secondly, we also heard about the agent coming around to pick 
up the cancelled checks so that nobody could nail him for defraud­
ing old people. You are nodding your head in agreement that that 
happened. Then I guess we heard commonly that people were told 
that the purchase of these policies is a means around estate taxes. 
That is a common abuse. Then we heard of out and out forgery 
when one of the ladies on the tape admitted that she didn't sign 
that policy and that wasn't her signature. 

Are there any other kinds of generic abuses that come to mind? 
Miss McKEON. The medical reports as shown on the applications 

never were right. I had just gotten out of the hospital with a full 
by-pass. He said I didn't have any high blood pressure, I didn't 
have this, I didn't have that, I hadn't seen a doctor recently. 
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Mr. HALAMANDARIS. All right, that is an abuse for the agent not 
to record your medical history correctly which could allow the 
company later on not to make payments. 

MISS ¥CKEON. But he knew I had just gotten out of the hospital. 
I couldn t go out to pay him money. 

Mr. TR~)y. That was .very common to ·misstate the medical history 
because If they put It down correctly oftentimes the insurance 
~ompany would refuse the policy, but also what was common, the 
msured would then have some sort of an ailment and the insur­
ance company then would refuse to pay it. 

Mr. HALAMANDARIS. I would like to say from our point of view 
this has been extraordinarily helpful. I want to commend you 
personally for the in,vestigation that you conducted, Mr. Troy, and 
I know you had assIstance from the Postal Service to help make 
the case. 

Mr. TROY. Tremendous assistance. 
Mr. HALAMANDARIS. The Postal Service is one of the best govern­

ment agen~ies that .we have found. I have been very, very sold on 
the InspectIOn SerVIce and what they do. Our committee has been 
as. well in yv ashington, an~ I would like to commend you, and I 
thmk we wIll turn the chaIr back over to the chair lady here and 
p~rhaps in the interest of time we may want to go on to our' next 
WItness. Thank you very much. 
~r~. PIN~S. But yve really ~ppreciate your taking the time in 

brmgmg thIS very !mportant mformation. to this hearing. Thank 
you. very much, MI~S McKeon. We certamly hope that you will 
receIve your ch~ck m August and that you will gain restitution. 
You have certamly been through a great deal, and we certainly 
hope that the Select Committee on Aging will be able to take 
appropriate action in this area. 

Miss McKEON. I am scared of agents now when they come to the 
door. 

Mr. HALAMANDARIS Mr. Troy, may I ask for a copy of the tape? 
Do. you have an extra of that you could send or perhaps a tran­
SCrIpt that we could have entered in the record? 
. IvIr. TROY. Sure. Can I send it along because this is our only copy 

rIght now. 
Mr. HALAMANDARIS. Yes, please. Thank you. 
[Material not received at time of publication.] 
Mrs. PINES. We are v~ry pleased that Assistant Attorney General 

John Montgomery, ChIef of the Consumer Protection Division of 
the Commonwealth of Massachusetts, is with us this morning as 
well. 

STATEMENT OF JOHN T. MONTGOMERY, ASSISTANT ATTORNEY 
GENERAL AND CHIEF OF THE CONSUMER PROTECTION DIVI­
SION, COMMONWEALTH OF MASSACHUSETTS 

Mr. MONTGOMERY. I want to thank you for inviting me to make a 
statement to you today. As you well know from the work that both 
the Federal Trade Commission and the Select Committee have 
done, the elder~y are without doubt the single most vulnerable 
~ro~p to abu~e m. the marketplace in our society, and, with their 
lImIted and fIxed mcomes, they can least afford to be victimized by 
unscrupulous and insensitive businesses. 

-------_______________ .-1 _______________ ,.,.,..,;:), .... _________ ..... ___________________________________ ~ _______ __"""__ ___ _ 
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Unfortunately in the course of our law enforcement work, we 
find that the elderly are easy marks for those that choose to take 
advantage of them, and we congratulate both the Committee and 
the FTC for spearheading what we think is a belated government 
attention at both the federal and the state level to consumer prob-
lems of the elderly. 

Attorney General Bellotti is charged in Massachusetts with the 
responsibility of enforcing the state consumer protection act which 
prohibits unfair and deceptive acts or practices. We have become 
all too familiar over the years with the variety of settings in which 
elderly consumers are victimized by unlawful practices, and 'I've 
have seen the often devastating impact that these practices can 
have on elderly purchasers of goods and services. 

I would like to provide the Committee today with characteristic 
examples of elderly consumer problems which we have discovered 
in the course of our enforcement efforts, concentrating on home 
improvement problems, work at home frauds, medical quackery 
and nursing home problems. We have compiled representative sam­
ples of pleadings and affidavits from a number of cases which 
hopefully will demonstrate to you the typical consumer problems 
that we think have occurred in Massachusetts. 

[See appendix 1, p. 75 for material submitted by Mr. Montgom-
ery.] 

Mr. MONTGOMERY. First, with respect to home improvement, as 
the Committee knows, seniur citizens who own their homes are 
frequently targets for unscrupulous home improvement contractors 
who overcharge for poor work or who do not perform the work at 
all, and the Consumer Protection Division in Massachusetts has 
filed law suits against numerous such contractors. For purposes of 
my statement today, I want to draw your attention to one case 
concluded last fall which serves, I think, as an unfortunate but 
poignant example. The case involves a Lowell, Massachusetts, roof­
ing contractor who performed h's services poorly for most of the 
consumers that he worked for and seriously overcharged a number 
of elderly consumers. He routinely failed to provide consumers 
with cost estimates prior to commencing work. He failed to provide 
notice of cancellation rights provided by both state and federal law. 
He performed his work in an extremely shoddy manner and, 
through apparent intimidation, imposed grossly unconscionable 
charges on a number of elderly citizens of Massachusetts. 

At the time he performed the roofing services which are the 
subject of the affidavits that I am going to provide to you, he was 
the subject of an outstanding Superior Court injunction obtained 
by our office in 1977. In one instance, even under the threat of 
contempt on the violation of that Superior Court injunction, he 
worked on the home of a 75 year old Dorchester woman who lives 
alone with her epileptic son and mentally ill daughter. The con­
tractor was engaged to repair a leaking skylight. He and his crew 
represented to her that other work was also needed on her roof and 
her chir;nr:ey and w~s engaged to perform that work. After original­
ly provldmg an esbmate of $2,500, the contractor then informed 
the consumer at completion of the work that the bill was actually 
$2,900. He demanded immediate payment and offered kindly to 
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drive the consumer to the bank. At which time she was told that 
the bill was actually $8,850. ' 
. Now ir~ testimony in the course of subsequent contempt proceed­
~n~s a~amst the cont~actor for this and other violations of the 
InJunctIOn, an expert for the Attorney General stated that the fair 
market value of the work that was performed and work per­
formed, he said, in a shoddy manner, was actualiy $400 a differ-
ence of $2,B50. ' 
. On another occasion, the same roofing contractor replaced por­

tIons. ~f a sl.ate roof of .a ,72 year old Waltham man with an angina 
conditIon without provldlI~g any cost estimate prior to commencing 
the work. The contractor Informed the consumer at the completion 
of the job that the. charge would be $18,000. Now, when the con­
sUI?er out of a naivete or fear informed him that he had only 
$lh,OOO, the contractor, after consulation with his co-workers re­
luctantly agreed to accept $lH,500. The Attorney General's ex'pert 
concluded, and I have provided his affidavit also, that the value of 
the work performed was $700. 

Now, while the contractor was sentenced to a brief jail term for 
contempt of court and we continue our efforts to obtain restitution 
for ~he co,nsumers who have been victimized by the contractor, it is 
unlIkely In my view that the economic or the emotional damage 
caused by these unlawful business practices will be effectively re­
paired. Our experience suggests that elderly consumers because of 
age a~d physical infirmities will remain targets of unscrupulous 
home Improvement contractors, and we concluded that it really is 
the responsibility of government to make concerted efforts to edu­
cate the elderly as to their legal rights and also provide improved 
and strong law enforcement efforts to combat this kind of perva­
sive crime against the elderly. 

I would like to turn now to work at home schemes. I know that 
the Select Committee is certainly interested and has some experi­
ence with respect to that particular problem for the elderly and I 
have ~escribed in my written statement the type of proble~s that 
occur In t~e course of work at home schemes which are particular­
ly attractIve to the elderly and to shut-ins. I won't go into any 
detail and will le.ave ~hose remarks to my prepared statement. 
However, I would Just lIke to say that the number of work at home 
schemes and other business opportunities that are advertised in 
n~,,:s:papers and magazines is staggering. The Consumer Protection 
DIVISIO~ has developed a monitoring pi'ogram for major local news­
paper~ In Massachusetts, and I believe also that the Boston Region­
al OffIce of the Federal Trade Commission does monitor local news­
I?aper~ in Ne,,: England. Any advertisement which makes a claim 
for hIgh earnmgs potential for this type of business receives a 
formal letter, of. inquiry. from our office requiring verifying data, 
and a copy of thIS letter IS also sent to the advertising editor of the 
~1ew~paper ~hat. was, the source of the ad. Now this investigative 
mq~~l1:y WhICh IS ?ften sent only to a Post Office box is often 
s~fhcIent to stop f~ture advertisements and cuts off the problem 
right there. We belIeve-we not only believe, but we have observed 
a ,marked de.creas~ sinc~ the monitoring program in the frequency 
of these ads m major daily newspapers in Massachusetts. 
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However, the primary source of this kind o~' advertising is. in 
national, interstate publications, and we hav~ ne~ther th~ resoUl c~s 
nor the jurisdiction to monitor national pu"?hcatIOns WhICh cohtam 
the largest number of these ads. Now, .smce .the. work at orne 

roblem is national in scope, our experIence mdicates .tha~ on~y 
~ffective action by the federa~ governme~t will be effectIve. m 
eradicating this type of economIC fraud agamst the elderly .. I thmk 
the biggest problem is that the amount of mone;y and sometll~es'l as 
a result the amount of harm which results from any pa~ ICU ar 
work at 'home scheme is often not high enough t~ generate ~nterest 
of federal law enforcement authorities and sometImes e;ren mtereb't 
of state law enforcement authorities. I think an analysIs has \0 e 
made of the aggregate impact. of this kind of schem: on a vu ~er­
able segment of society, that IS the elderly, and a 1 enewed effort 
and' really a different approach, both federal and state, to work at 
home schemes has to be devised. . 

I would like to tUrn now to hearing aids, and I. am g?l~g to 
mention hearing aids only briefly, and it pres.en~s a lIttle. dI~erent 
problem for us because I think we do have effectIve laws m . assa­
chusetts to combat hearing aid fraud, but yve are. cur!ently Imb~t 
ed by an uncharacteristic, I think, federal mstrusIOn mto our a 1 1-

ty to enforce state law. . f . 
The elderly, as you know, are ~specIally. vulnerable t? un aIr 

practices in the sale of hearing aIds. As mIght be expected, the 
elderly are, of course, the l:;trge.st market for th~t product.. In ,t.he 
course of numerous investIgatIOns and law SUItS by om office 
against hearing aid dealers, we have encountered many elderly 
~onsumers who have expended substantial amounts of mon~y for 
hearing aids they do not need or from which they can der!ve no 
benefit. Now, one of the primary reasons for these. problems IS that 
potential he~ring aid. ~sers are oftren not p~?fe1'ssI.onallY evaluated 
prior to makmg a deCISIOn to purchase a hear mg aId. . 

In response to this problem, the Massachusetts ~egislature en­
acted a statute which requires a mandatory medIcal. cleUl'a~ce 
examination and hearing tests priOI' to the purc~ase of a hearm~ 
aid This statute permits a waiver of these reqUIrements only fOl 
religious reasons. Now we have a serious enforce,ment. pr?blem 
which has developed, and which is different, as I th,mk I mdicated 
before, from that we have faced in mos~ are.as of eld~rly ab~se 
because, unfortunately, under the authOrIty ~f .the r:1edical ?eVICe 
amendments of IH7f5, the Food and Drug Admimstra~IOn ~as Issued 
a regulation which preempts the M~ssachusetts heanng aId statute 
by permitting a waiver of the hearmg tes!s for ~ny re~sor: whatso­
ever. Now, we have found in the course of some mve~tIga~IOns. that 
75 to HU percent of the consumers who purchase ~earmg aIds SIgn a 
waiver of the medical evaluation. We have applIed for ~n exemp­
tion from preemption ~rom the FDA a!ong wIth approx:l1;ately 20 
other states, and last fall our applIcatIOns ':Vere ':VeIl dEpIed. Now 
Massachusetts has challenged the preempt~ve affect of .th~ FDA 
regulations in a suit that we filed a couple of mo:r;.ths ago m fe~eral 
district court, and, for your interest, I have prOVIded a copy of the 
complaint in our materials. . 

On the subject of health quackery, I yesterday r~ceIvcd a copy of 
the publication that the Select Committee on Agmg put out last 
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fall, and I suspect perhaps you are far more familiar with the wide 
variety of health quackery devices that there are in the market­
place, and you are aware that health quackery-once tin interest­
ing sideshow in the medical marketplace-is now a multibillion 
dollar business. Untold numbers of consumers respond to the blan­
dishments of quacks, and many have dissipated their savings, but, 
of course, even more importantly or more seriously, the victims of 
these schemes often allow their disease or disability to grow worse 
in reliance on quack remedies, and the number of people who have 
died in reliance on quack treatment I think is probably unknown. 

One example of health quackery for which I can provide detailed 
documentation is the case of Interchurch Team Ministries which 
operated what was called the Still Waters Inn in Scituate, Massa­
chusetts. Now until enjoined from engaging in the unlawful prac­
tice of medicine by the Massachusetts courts, Interchurch Team 
Ministries operated a business devoted to the treatment of physical 
ailments through nutritional remedies based upon the so-called 
theory of ionization developed by a man called Dr. Cary Reams 
who has been convicted of practicing medicine without a license in 
Georgia, Florida, Alabama and Virginia and, if I am not mistaken, 
was indicted for murder in California in connection with one of his 
schemes. 

Now a number of the patients, and I use that term advisely, of 
Interchurch Team Ministries were elderly persons. In the course of 
our investigation of Interchurch prior to litigation, two investiga­
tors from our office were examined and diagnosed at the company 
offices. Each was diagnosed solely on the basis of urine and saliva 
tests. One investigator was told that he was in a major heart 
attack zone and could have a heart attack at any time. He was 
advised to purchase distilled water and to drink four ounces every 
hour. The other investigator was diagnosed as being in a zone for a 
minor heart attack and was having minerally deficient cells in a 
number of areas including the bladder and the kidneys. Each was 
encouraged at a cost of $250 a week to participate in a supervised 
program at the inn to fast, rest and change eating habits which are 
responsible for their present problems. 

The former Chairman of the Harvard University Department of 
Nutrition, whose affidavit I have provided to you, testified or con­
cluded in an affidavit that none of the tests performed on either 
our investigator::; or any of the consumers or elderly persons who 
went to Still Water could possibly be used to diagnose the supposed 
(onditions. In addition, none of the treatment recommendations 
had any medical or nutritional value whatsoever and could not 
possibly prevent or treat the conditions attributed to our investiga­
tors. He concluded finally, and I quote, that 

The activities of Intprchurch Tt'am Ministries could be quitp dangerous if, because 
of a diagnosis 01' treatment, one of the patients failed to consult n medical doctor 
about a serious ailment and that uilnwnt was tht>n It>ft untreated or treated improp­erly. 

We are currently devoting a lot of time to investigating a similar 
operation in Massachusetts, and we continue to fear that there are 
other operations that we don't know about. They are generally well 
financed and at least on the surface apparently very reputable. 
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I would like to turn now to the subject of nursing hom~s. w.e 
have sent a great deal of time in Massachusetts and certamly. m 
the Atlorney General's office addressing the problems. of nUtr~mg 
h 'd ts We have enforced the consumer protectIOn ac m a orne res 1 en . h f s· g serv­
number of cases where the elderly as p~rc asers 0 nur mit d 
ices were being treated unfairly, and, I~ 197.6, w.e promu ga e 
nursing home regulations which, for the fIrst tIme m the country,. 
declared that nursing home patien~s w~re purchaser~ of goods an~ 
services and defined in detail certam nghts for nursmg home res 1 

deElci'erly persons who reside in nursing homes are of course par­
ticularly dependent and vulnerable, and unfo~tunately. dwe have 
seen on occasions that nursing homes utterly fail to prOVI e proper 
service to elderly consumers. In the affidavit ~f a nurse emplo~ed 
by the Department of Public Health an~ submItted ~o the sup~rt~r 
court in the course. of one ?f our law SUltS, she desdcnbeci rne 'Yl be: 
most serious situatIOns WhICh we have ~nco~ntere , an WI 
your indulgence as I quote from that affIdaVIt. .. . 

. d hat the skilled nursing unit was odorous of urme. I."'atl~nts had fe~al 

f£;~1i§;!:!~:J~:~i~~r~b:~;e:~t~~~IA~r~f,\{:¥1r~:;~~~h~~~:eiela~;:~~:; 
lack of proper skin carp, lack of cleanliness, lack ?f prop~r PosltlOlmn~d'~~ cht~ rhe 

. . d' d ate supportive or preventlve eqUIpment. n a I IOn 
of POSItl~n,:n I~~heaiu I observed I also noted poor housekeeping service~. qne 
~~~ierftC;s I~~o~ahad feces on the flo~r, while other patient rooms had pools of unne 
and/or food from previous meals littered on the floor. . 

This affidavit describes conditions in a nu:r:s~ng .home whIch 
shockingly is in one of the wealthie~t communItIes II?- Massac~u­
setts and which contained a substantIal number of pnvat~ p.aymg 
patients as opposed to lVledicaid patients. Unfortunately, It IS not 
an isolated example of neglect or abuse of t~e elderly. In the .tast 
five years we have filed more than 12 patIent abuse or neg ect 
cases against Massachusetts nursing homes. The federal g?verI?-­
ment through the Department of Health an~ Human ~ervices IS 
intimately involved in the day to day operatIOn of n.ursmg homes 
and has devised standards of certification for nursmg homes as 
IViedicare and Medicaid providers, and we often enforce these 
standards. . f't £ 

We urge this Committee to carefully con~Ider as part. 0 1 s O?US 
on consumer abuse the affidavits and plea~mgs ~oncernmg. nursl.n~ 
home abuse which are attached or submItted In connectIon WIt 
my remarks. . W 

I have not included anything in my remar~s on msuranc~. e 
have previously worked with the Select CommIttee on cancer msur­
ance and Medigap insurance and have used the reports that have 
been issued by you as well as report~ issued ~y the Federal Tr.ad.e 
Commission, and we have also submItted copIes ~f our c?mpl~mts 
filed in superior court here in Massach.usetts agamst .Umon FIdel­
ity Life Insurance Company and A:n:encan Income. LIfe InsuFance 
Company for the unfair and deceptIve sale of theIr cancer msur­
ance. I would merely like to say, having listened. to. the comments 
of Mr Troy that we believe that the problems m Insurance, p~r­
ticula~ly ins~rance sales to the elderly, are p.erhaps more pervaSIve 
than in any other area. I believe that that IS the case because we 
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have so long not devoted sufficient attention to the insurance in­
dustry or to the nature of the sales and marketing practices used 
by that industry. 

In conclusion, we encourage your efforts to investigate and de­
velop programs to combat consumer problems, and we stand ready 
to provide you with any additional information or instances of 
consumer abuse of the elderly. Thank you. 

[The prepared statement of Mr. Montgomery follows:] 

PREPARED STATE!'IENT OF ASSISTANT ATTORNEY GENERAL JOHN T. MONTGOMERY 

My name is John T. Montgomery. I am an assistant attorney general and chief of 
the Consumer Protection Division in the Office of Attorney General Francis X. 
Bellotti. 

The elderly are, without doubt, the single group most vulnerable to abuse in the 
marketplace. With limited, fixed incomes the elderly can least afford to be victim­
ized by unscrupulous and insensitive businesses. Unfortunately, we find that the 
elderly are easy marks for those who choose to take advantage of them. 

Attorney General Bellotti is charged with responsibility for enforcement of the 
state Consumer Protection Act, General Laws Chapter B:3A, which prohibits unfair 
and deceptive acts or practices. We have become all too familiar over the years with 
the variety of settings in which elderly consumers are victimized by unlawful 
practices. And we have seen the often devastating impact that these practices can 
have on I"~rlerly purchasers of goods and services. I would like to provide the 
(>ommj~(ee today with characteristic examples of elderly consumer problems which 
we have discovered in the course of our enforcement efforts, concentrating on home 
improvement, work-at-home fraud, hearing aids, medical quackery, and nursing 
home problems. We have also compiled representative samples of pleadings, and 
affidavits from a number of cases which demonstrate typical consumer problems of 
the elderly. 

HOME IMPROVEMENT 

Senior citizens who own theIr own homes are frequently targets for unscrupUlous 
home improvement contractors who overcharge for poor work or who do not per­
form the work at all. The Consumer Protection Division has filed suit against 
numerous such contractors. A case concluded last fall serves as an unfortunate but 
poignant example. 

The case involved a Lowell, Mass., roofing contractor who performed his services 
poorly for most consumers and seriously overcharged a number of elderly consum­
ers. He routinely failed to provide consumers with cost estimates prior to commenc­
ing work, failed to provide notice of cancellation rights provided by state and federal 
law, performed his work in an extremely shoddy manner, and through apparent 
intimidation, imposed grossly unconscionable prices on consumers at the completion 
of the work. At the time he performed roofing services for the consumers whose 
affidavits have been provided to the Committee, the contractor was the subject of an 
outstanding Superior Court injunction obtained by the Attorney General in 1H77. 

In one instance, the contractor worked on the home of a 75-year-old Dorchester 
woman who lives with her epileptic son and mentally ill daughter. The contractor 
was engaged to repair a leaking skylight. The contl'actor and his crew represented 
to the elderly woman that work was also needed on portions of the roof and 
chimney. After originally providing an estimate of $2,500 for the work, the contrac­
tor informed the consumer at the completion of the work that the actual bill was 
$2,HOO. The contractor demanded immediate payment and drove the consumer to 
the bank at which time she was told that the bill was actually $8,:350. In testimony 
in the course of subsequent contempt proceedings against the contractor for this and 
other violations of the injunction, an expert for the Attorney General stated that 
the fair market value for the work performed was $400, a difference of $2,H50. 

On another occasion the same roofing contractor replaced portions of a slate roof 
for a 72 year old Waltham man with an angina condition. Without providing any 
cost estimate prior to commencing the work, the contractor informed the consumer 
at the completion of the work that the charge would be $18,000. When the consumer 
informed him that he had only $lG,OOO, the contractor, after consultation with his 
co-workers, "reluctantly" agreed to accept $lG,500. The Attorney General's expert 
concluded that the total value of the work performed was $700. 
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While the contractor was sentenced to a brief jail term for contempt of court, and 
the Attorney General's Office continues its efforts to obtain restitution for the many 
consumers who have been victimized by this contractor, it is unlikely that the 
economic and emotional damage caused by his unlawful business pra'.::tices will be 
effectively repaired. 

Our experience suggests that elderly consumers, because of age and physical 
infirmities, will remain targets of unscrupulous home repair contractors. We con­
clude, therefore, that government should make efforts to educate the elderly as to 
their legal rights vis-a-vis home repair contractors and also provide a strong law 
enforcement effort to combat pervasive economic crime against the elderly. 

WORK-AT-HOME SCHEMES 

Work-at-home schemes are often attractive to elderly persons on fixed incomes as 
a means to earn extra money. This type of scheme generally involves the sale of a 
work at home service for which the promoter knows there is no demand. For 
example, a consumer may be sold a mail order business plan through which he or 
she can sell various products, with the promoter supplying mailing lists, envelopes, 
and product flyers. The scheme may involve the sale of an alleged money making 
system for addressing envelopes, labels, catalogues, etc., a work at home service the 
promoter well knows is in no demand in this age of automated mail preparation 
systems. 

This type of scheme is commonly advertised in the business opportunities section 
of the classified ads, and often involves out of state companies located in glamour 
areas such as California. A typical ad may begin as follows: "Earn $5,000 part time; 
10 to 15 hours per week. Invest only $1,950." Promoters will generally simulate 
accepted investment recruitment methods used by honest businesspeople until the 
money changes hands. Thereafter, the pretense of a continuing business relation­
ship tends to evaporate in a series of excuses and outright refusals to acknowledge 
oral agreements and understandings. The success of these schemes generally de­
pends on similar false assurances such as: huge profit potential through no more 
than part time efforts; full backing by a responsible company which, in truth may 
be a one of two man fly-by-night operation utilizing a telephone answering and mail 
receivi!1g service; exclusive territorial rights which may later turn out to overlap 
with other purchasers; products of demonstrated public acceptance later found to be 
unknown to the buying public; and alleged assistance in obtaining sales locations 
and accounts. 

The number of work-at-home and other business opportunities advertised in news­
papers and magazines is staggering. The Consumer Protection Division has devel­
oped a monitoring program for major local newspapers in Massachusetts. Any 
advertisement which makes a claim for high earning potential for this type of 
business receives a formal letter of inquiry from the Attorney General requiring 
verifying data. A copy of the letter is also sent to the advertising newspaper. The 
investigative inquiry, often sent to a post office box, is often sufficient to stop future 
advertisements. This monitoring program has resulted in a marked decrease in the 
frequency of these ads in major daily newspapers in Massachusetts. However, we 
have neither the resources, nor the jurisdiction to monitor national publications 
which contain the largest number of these advertisements. Since the work-at-home 
problem is national in scope, our experience indicates that only action by the 
federal government will be effective in eradicating this type of economic fraud 
against the elderly. Without federal action, a state like Massachusetts can only 
force the fraud out of its state, and into another state. 

HEARING AIDS 

The elderly are especially vulnerable to unfair practices in sale of hearing aids. 
As might be expected, senior citizens provide the largest market for hearings aids. 
In the course of numerous investigations and law suits against hearing aid dealers 
by our office, we have encountered many elderly consumers who have expended 
substantial amounts of money for hearing aids they do not need or from which they 
cannot benefit. One of the primary reasons for these problems is that potential 
hearing aid users are often not professionally evaluated prior to the purchase of a 
hearing aid. 

In response to this problem, Massachusetts enacted a statute, G.L. Chapter 9:1 
Section 71 et seq" which requires a medical clearance examination and a hearing 
test prior to the purchase to the hearing aid, This statute permits a waiver of these 
requirements only for religious reasons. Unfortunately, under the authority of the 
Medical Device Amendments of 1976, the Food and Drug Administration has issued 
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a r~gulation whi.ch preempts the Massachusetts hearing aid statute by permitting a 
waIve: of a ~eanng test for any reason whatsoeyer. V!e h~ve found as many as 7ii to 
X(} pel ~ent of the consumers who purchase heanng aIds SIgn a waiver of the medical 
pvalutl~n. In October In.80 the FpA denied the Commonwealth's application for 
exemptlOn from preemp~lOn ~';lbmitted by the Attorney General. We have recently 
c~all~nged the. preemptIve effect of the FDA regulation in a suit filed in Fedenil 
DIstnct Court m Massachusetts in February Hl81. 

HEALTH QUACKERY 

Health quackery, once an interesting side show in the medical marketplace has 
now become. a multi-mi.uio~ dollar business. Untold numbers of consumer respond 
~o the blandlshn:en~s of mall-order quacks, and many have dissipated their savings 
m the hope of fmdmg the cure. More seriously the victims of these schemes have 
often a,llowed their disease. or disability to grow worse. The number of people who 
~ave dIed beca~se they relIed on quack treatment until it was too late for conven­
tlOnal therapy IS unknown. 

An example of health quackery for which I can provide detailed documentation is 
~he c~se of Interchurc~ Te,:n: Ministries, Inc., which operated the Still Waters Inn 
m SCItuate. Mass. Ur~tll enJomed from engaging in the practice of medicine by the 
Massachusetts Supenor CO';lrt, I~terch.urch Team Ministries operated a business 
devoted to the treatment of phYSIcal allments through nutritional remedies based 
upon. the so~called. t.heory o~ i?niza~ion developed by Dr. Carey Reams, who has been 
co.~v~c~ed of practlcmg medI~me .wIth,9ut a license in Georgia, Florida, Alabama, and 
Vllglllla. A number of the patIents of Interchurch Team Ministries were elderly 
persons. 

In ~~e course, of an investigati?n of ~n.t~rchurch prior ~o litigation, two investiga­
tors h om t~e Consumer Pro~ectlOn DIVISIOn were exammed and diagnosed at the 
com~any offIces. Each was dIagnosed solely on the basis of urine and saliva tests. 
One 111vestIgator was told that he was in a "major heart attack zone and could have 
a ?ear.t attack at any time." He was advised to purchase distilled water and to 
dnnk four o~nces every hour. The other investigator was diagnosed as being "in the 
z(~ne for [.1 m111~r heart attack" and as having minerally deficient cells in a number 
of ~areas 111cludmg the bladder and the kidneys. Each was encouraged at a cost of 
$2;)() a week to part~cipate i,n a supervised program at the Still Waters Inn to "fast 
rest. and change ~atmg habIts which are responsible for present problems." . 
. T~e former chUlrm~~ of ~he Ha~vard University DepartmeL~ of Nutrition, testify­
Ing 111 ~he course of lItlgatIOn agamst Interchurch Team Ministries, concluded that 
l~one of. the t~sts performed could possibly be used to diagnose the supposed condi­
tl,OI;s of ,the l1:vestigators,. ~n addition, "none of the treatment recommendations 
ha\e any med.l~al or nutntIOnal value whatsoever and cannot possibly prevent or 
treat. t~e condltlo~,s attribl!t~~ to the Attorney General's investigators." He conclud­
ed. f111ally,. that the activitles [of Interchurch Team Ministries] could be quite 
dan~erous If. ~ecause of a diagnosis. or tr~atment, one of the patients failed to 
consult a medIcal doctor. about a senous allment, and that ailment was then left 
untreated or was treated Improperly." 

.We are currently investigating an operation similar to Interchurch Team Minis­
tnes. 

NURSING HOMES 

The needs and problems of nursing home residents are of special concern to the 
~assachu~etts Attorney General's Office. We have enforced the Consumer Protec­
tIon. Act 111 Mas.sachusetts in cases where the elderly, as purchasers of nursing 
serVIces! were bemg treat.ed unfa!rly. In 1!)7G, Attorney General Bellotti promulgat­
ed I:~r~mg home !'egulatIOns whlCh, for the first time in the nation, declared that 
nUrSI?g ~ome patients wen~ purchasers of goods and services and defined in detail 
certam nghts for nursing home patients. 

Elderly persops who reside in nursing homes are particularly dependent and 
,:~lnerable. y~fortunutely, we. have seen on occasions that nursing homes utt~rly 
faIled to piovide proper serVIce to elderly consumers. The affidavit of a nurse 
e?lpl0;ved by the Department of Public Health describes one of the most serious 
SItuatIOns we hav£> encountered: 
. "I observe~ that t,he ... sk~lled nursing unit was odorous of urine. Patients had 
fe~al ~nd unne stau;ed clot~mg and b9dies. Se,verD:I pa.tients were lying in wet, 
~nne-soaked beds. Many patients had dishevelea hmr, duty fingernails, dirty feet 
,~nd lacked u,ndergarments, I observed patients with bedsores (decubiti) which result 
from lack of proper skin care, lack of' cleanliness, lack of proper positioning and 
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. . . d ,t· 'f or preventive equipment. In addition 
changes of poslt.lOn and m~,eq¥a b s~PPt IV:lso noted poor housekeeping services. 
to the p~)Qr ,Patlent h car de } a: 0 tShee

l f~o~r while other patient rooms had pools of One patIent s room a leces on ,. , " 
urine and/ or food from previous. f!1eals. IIttermg ~he floOl.. of the wealthiest 

This affidavit describ.e~ condltlOns m a n.ur~)lngoth~~~s~~t~de example of npglect 
Massachusetts communItles·hUlfo~tf.natelY, .~t ~~~ department has filed more than 
or abuse of the elderly. In teas lve yea,l, I overnment through the Depart­
twelve patient abuse or neglect cas~s. Th~ f~d~ra t I . I d in the day to day 
ment of Health ~nd Human Servlce~, lS m;~ti}fc:tro~n;fo ;~rsing homes 'as Medi­
operation of nt:rs~ng horr;es. Standards. for be the federal government, and often 
care and Medlcald. provlders ar~h devlsed ·d~e to carefully consider the affidavits 
enforced bv our offlce. We urge e comml. b hich are attached to these 
and pleadings ~oncerning nursing hO.me pahe~h~r~s~h: elderly infirm and often 
remarks. Nursmg homes are a major area .' M d' or Medicaid 
helpless. look to the ,federal to~erlmef;r ~~~~laIBo~~r ~~3 enfo~~::ent action to 
funds to pay foy thelr care,. u a so mistreatment or neglect. 
protect the nyrsmg home patlent fromffb~~eto investigate and develop programs to 

In concluslOn, we eblcouragt thourIJerY;. Attorney General Bellotti's O~fice sta,nds 
combat consurr;er pro ems 0 'tt e e 'th whatever further information It rpqUlres ready to provlde the comml ee. Wl.. d 
regarding the consumers frauds hlghlIghted m my remarks to ay .. 

Mrs PINES Thank you very much. When you thmk of the sub­
ject of fraud~ against the elderly, wh~t kind~ of? abuses are most 
common and most serious from your pomt of VIew. . .. 

Mr. MONTGOMERY. I think first, in terms of the prIorItles we bet 
in our office, that nursing home problems. are perhaps the num er 
one priority because they threaten the lIfe and safety of etld~rty 
consumers. Next to that I think that we often look to eer am y 
other medical problems, and then v:e are concerned most about 
consumer roblems, such as home Improvem~n~ probl~ms, mor.e 
insurance ~roblems which involve basic n~cessltIes of eIther secu­
rity psychological security for future medIcal pay~ents as weil af keeping a roof over your head, and? where substa

1 
ntIcal ath?ukn t~~t 

money are being expended on serVIces such. as t lat, we m 
the problems in those areas are the m~st ?er.IOt;ts. . 

Mrs. PINES. How serious are the JUrISdIctIOnal pr~blems WIth 
regard to the interstate aspects of some of these abuses. I 

Mr MONTGOMERY. That varies, of course, from area to area. n 
term~ of work at home frauds, the jurisdictional probleI?s ar£. 
insurmountable with respect to a large number of the kmds 0 

roblems that we see. We, I think., .are literally po.werless to. do 
~nything about the national advertIsmg t~at comes m the vanety 
of publications that elderly consumers receIve. , . ., 

With respect to home improvement fraud, I don t t.hmk that the 
jurisdictional problems are serious at all. On occaSIOn. there are 
jurisdictional problems, particularly in a ~mall statR~I~e ~issad 
chusetts where we have a New H~mpshire or a 0 e s an 
com any, but those problems are not msurmountable.. , 

I/i could just add, I think that our bigge~t problem m son:e of 
these areas is, of course, limited resources whIch -yve all. suffer frdom. 

Mrs. PINES. Would you have any recommendatIOn WIth r~gar to 
how we might better deal with some of these:: pro~lems. If ~he 
various attorneys general on a state by state baSIS can t take actIOn 
because of the jurisdictional problems, what would you recom-

mend? . d d'f'~ t Mr MONTGOMERY. First of all, I thmk that we nee a I lereJ?-
appr~a('h for different problems. As a matter of fact to start agam 
with th~e nursing home area, I think that there needs to be a broad 
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re-examination of the relationship between nursing homes and 
their patients, and I think it is an area which is appropriate for 
some type of sweeping federal omnibus legislation creating federal 
rights of action enforceable by private individuals as well as by 
state and local or federal and state law enforcement agencies, 
similar to the Civil Rights Act, housing discrimination, age discrim­
ination. I think there needs to be a nursing home rights bill. In 
areas such as home improvement--

Mrs. PINES. Excuse me. Before you go on, is there anything that 
you think the various states can do on an individual basis in this 
area? Would you recommend the same kind of legislation to be 
adopted by each of the states in New England? Would that be of 
assistance to you as a law enforcement agency on a state basis? 

Mr. MONTGOMERY. Well, it certainly would be of some assistance. 
Massachusetts, however, I think probably has not entirely ade­
quate but at least minimally adequate laws. We have the consumer 
protection act. We do have, as of last year, what is called the 
patient abuse statute in Massachusetts, and we probably have an 
adequate legislative statutory basis to protect nursing home pa­
tients. We are, however, inhibited by a lack of resources. In addi­
tion to that, I think that private persons are inhibited by a lack of 
incentives and in some instances a lack of jurisdictional standing to 
protect themselves. In some instances, or actually I would say, in 
most instances, the government is really the only protector in 
Masschusetts. So in Massachusetts, I would agree that we are in 
need of some private enforcement capabilities for nursing home 
residents and their families. 

Mrs. PINES. Do you think that HHS would deter action because 
of the jurisdictional overlap? Would we have a problem in terms of 
promulgating standards or passing legislation in Massachusetts be­
cause of the imposition of federal regUlations? 

Mr. MONTGOMERY. In my view, no, as long as the federal regula­
tions were not designed to preempt state enforcement. I think what 
we need in this area is the kind of-because the problems are so 
pervasive, is the kind of dual enforcement that we have with the 
FTC and state attorneys general on the more common unfair and 
deceptive trade practices. I think that kind of cooperation is cer­
tainly possible. In fact it is probably likely if it is designed to work 
in that way. 

Mr. HALAMANDARIS. Can you tell me a little bit about the state 
Medicaid fraud unit? Am I correct that it is part of your office? 

Mr. MONTGOMERY. It is part of our office. I am not sure that I am 
really capable of commenting too much on their work. 

Mr. HALAMANDARIS. I was just interested in some sort of a reac­
tion, whether you think that was a good idea initially for the 
Congress to fund the 90 percent funding? 

Mr. MONTGOMERY. I certainly can't comment on how well Medic­
aid fraud units across the Country have worked. I know that our 
office thinks that ours has been very effective. They worked very 
hard. I think that it is the kind of approach, whether on a 90 
percent basis or some other percentage basis that can work in a 
number of areas that are, in the judgment of some, local problems, 
and I think that kind of approach, I was going to suggest if you 
asked, that that is the kind of approach that might work in other 
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areas of consumer fraud like home improvement problems which 
really do seem to be primarily local. . 

Mr. HALAMANDARIS. You are anticipating my questIOn because, 
as you know, in Washington there is a mood now to turn every­
thing over to the state. We have the block grant proposals. I 
suggest that if we do that, if we turn tremendous lump SU~1S of 
money over to the state, it is going to make the 1?roblem of fraud 
and abuse much worse than it is. One of the thmgs that I have 
been toying with is legisla.tio!l which w~uld broaden the scop~ of 
the jurisdiction of the MedIcaId fraud umts to encompass all kmds 
of fraud and to set aside a set percentage of whatever block grants 
we are talking about. Assuming that the state of Massac.husetts 
gets a block grant of a hundred million dollars, then I thmk the 
Congress should ma!ldate ~hat one percent of that amount be set 
aside for purposes of ferretmg out fraud and abuse. In other words, 
I think there should be a direct index based on the amount of the 
block grant. Do you think thc~.t is a s~nsil?le.appro~ch? 

Mr. MONTGOMERY. I certamly thmk It IS sensIble for .the Con­
gress which I think, at least cer~ain~y in areas like thIS, has a 
perspective on these problems whIch IS perhaps more comprehen­
sive than we sometimes have at the state level to mandate the 
allocations of these funds for certain types o~ enforcement ~fforts. 

Mr. HALAMANDARIS. I have one last questIOn, and that IS, has 
there been any disposition of. the sui~s th~t were brought b;y the 
Attorney General's. offic~ agamst van~us m~urapc~ compames to 
recoup the funds eIther m your cancer mvestIgatIOn. . . 

Mr. MONTGOM~RY. In the cancer cases, the litigation is ongoing. I 
don't expect that we will reach ar~.y resolution i;n those cases ,for 
some time. They are extremely active. Some portIOns of the U mon 
Fidelity case are now up on appeal for some procedural reasons, 
and we are engaged actively in discovery, and I am really hopeful 
that we might be able to try that case perhaps by the end of the 
year or maybe early next year. 

Mr. HALAMANDARIS. Thank you. 
Mrs. PINES. I want to express my personal thanks to you.' Joh!l' 

It has been a particularly useful and I think effective ;elat~onship 
that the FTC and the Massachusetts Attorney General s offIce has 
had over the past two and a half years, and I am partIcuJar ly 
grateful on a persona~ basi~ ~o. yo~ for yo~r ef~orts as the ChIef of 
the Consumer ProtectIOn DIvIsIOn m workmg wIth us. 

Mr. MONTGOMERY. Thank you. I agree, and I hope it can continue 
in the coming years. 

Mrs. PINES. Thank you. We have with us Eva Hester who is the 
Legislative Liaison for the Massachusetts DepartJ?er.lt of Elder Af-
fairs. Eva, do you want to make a statement at thIS tIme? .. 

Miss HESTER. Madam Chairman, I think it would be better If we 
submit a statement. The department has been working in these 
areas that you have been talking about all morning, and. we a~e 
very much interested and ve,ry happy to have you here do~ng thIS. 
important work. We would lIke to tell you ~hat we. are domg. '!Ie 
are involved in many of these areas, partIcularly m the nursmg 
home areas the health areas, as well as fraud. Practically every­
thing you have talked about h~s .been, an~ is, a c?ncern of our 
department. So, with your permISSIOn, we WIll submIt a statement 
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of what we are doing, and certainly hope that we will have the 
cooperation of the federal government in the area. 

Mrs. Pines. We will be delighted to receive your written testimo­
ny which will become part of the record of today's hearing. Thank 
you very much for joining us. 

[The prepared statement follows:] 

PREPARED STATEMENT OF THOMAS H. D. MAHONEY, PH. D., SECRETARY, 
MASSACHUSETTS DEPARTMENT OF ELDER AFFAIRS 

It gives me pleasure to submit to the Select Committee on Aging of the House and 
the Regional Office of the Federal Trade Commission this statement of activities of 
the Massachusetts Department of Elder Affairs regarding our continuing concern 
and responsibility in protecting the rights of the elder citizens of the Common­
wealth against fraud. 

As Secretary of the Department, I have given priority to traveling throughout the 
~omm~mwealth to n:ake per~onal vis.its in our network of agencies serving elders, 
mcludmg the CouncIls on Agmg, Semor Centers, Home Care Corporations, Nursing 
Homes, Congregate and Elderly Housing Units and Nutrition Sites, this have given 
me the opportunity to meet individual elders under a wide variety of circumstances 
and. to hear directly from ~hem concerning their problems. More specifically in the 
subJ~ct areas o~ your hearmg today, ,namely ~ursing homes, hearing aids, housing 
rep.mrs., health. l1lsurance an.d fraud VIa ~h~ ma!ls; the Department has been directly 
active m all WIth the exceptlOn of only Imllted mvolvement to date on the mails. We 
have established an Elder Rights Review Committee, headed by the legal counsel of 
the DeI~artment.' which has focu~ed I?1~imarily on the rights of the elderly in regards 
to m~dlc~l, socIal ~nd othe~ s~le,nhfIc research. The Con:mittee is charged with 
safeguardmg the rIghts of mdlvIduals and yet encouragmg the continuation of 
essential research. The ~n,vestigations of this committee have included public an­
~ouncements a~d ad,verhsl,ng for the PU~'poses of recruitment of elder participants 
m research proJects, mcludmg such recrUltment through the mails. 

In 1H77 the Department played a leading role in the participation of the develop­
ment, promotion and implementation of legislation resulting in Chapter 35~~ of the 
Laws of 1B7S on the sale of hearing aids. The Law defines hearing test evaluation 
a~d qualified. pl:ofess~onal~; requirem.ent of medical clearance for sale of hearing 
mds and restrIctlOn of medlCal professlOnals from selling hearing aids. 

In the area of housing repairs our focus has been on weatherization and insula­
tion through the Energy program. Here we have worked in conjunction with the 
DepartI?ent of Ener&,y and the Executive Office of Communities and Development 
on the Issues of quahty home energy audits and weatherization services for conser­
vation. 
. Another example of quality assurance is the technical assistance liaison ~stab­

hshed by the Berk.shire CO';lnty Area Agency with the Center for Ecological Tech­
nology, a no.n-proflt educatlOnal research organization serving many of the cities 
and to.wns of that co.unty. Requests for information concerning contract services for 
home Improvement for energy conservation were referred to this technical resource. 

In the area of Health Insurance, the Department has been working closely with 
the Insurance Commission over the last few years to inform and educate elders and 
t.o develop m?re effective broc.hures and easy-to-read literatUre regarding insurance 
frauds and hIgh pressure tachcs to sell unnecessary or duplicative insurance cover­
age. 

In 1!l7!l the Commissioner of Insurance promulgated Regulation Number 211 
C.M.R. 47 under. the principle authority of Chflpter 17fi, Section 108 and 110E to 
protect the p~~hc ag~inst the ?uplication and or a purchase of specific disease 
mS~I:an~e pohc;es. ThIS regulatlOn standardized non-group Medicare supplement 
pohcles m the Commonwealth. The 47 regulation does not apply. to Health Mainte­
nance Organizations (HMO'::;) insurance plans for the elderlv. 

In 1!l80 the Commissioner of Insurance promulgated Regulation Number C'.M.R. 
:t~ und~'r t~e principle authority of Chapter 171iD, Section 11. The purpose of this 
regulatIOn IS threefold: 
. 1. Require insurers to deliver to buyers of Life Insurance information which will 
lI~prov(' tIll' buyer's ability to select the most appropriate plan of Life Insurance for 
hIS needs. 

2. Improve the ~uyer's unde~stand~ng of basic features of the policy which has 
been purchased or IS under consIderatIOn (a summary of policyl. 
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:i. To improve the ability of the buyer to evaluate the relative cost of similar plans 
of Life Insurance. . . :- 0 

In the June issue of the Department's Newsletter whIch IS sent to some ,1.)0. 
elders throughout the Commonwealth, I highlighted the need to regulate the Medl-
gap insurance programs. . Fd 

Staff of the Department have also participated in a number of Com~ul1lty ~ uca­
tion programs, which have examined the full scope of problems, serVices and needs 

in this area. . Off' f Ad' t', stigate The Department has a special unit withm the lce.o. vocacy 0 mve 
and resolve complaints arising in nursing homes. ThIs ~s the .Long .Term Care 
Ombudsman project headed by the State Ombudsman. ThIS specIal un~t, a c?mpo­
nent of the Older American Advocacy Assistance Program, recently mvestll~atld 
Hnd is attempting to resolve a complai~t which was received from seven e. er y 
nursing home patients, alleging that their personal needs allowances (amountmg to 
approximately $2ii,OOO) were unaccounted for. H?wever, th~ough the efforts ~f the 
Department, the owner/administrato: after a senes of ~eetmgs and letters e\ent~ 
ally admitted to using the patients funds. for operatmg ex~ens~s and alt~bug 
promised to make restitution, the. ~wner faIled to do so. Thus, thIS case has, .een 
brought to the attention of the offIce of the Attorney General and the SanctlOns 
Unit of the Department of Public Welfare. 

Miss HESTER. I would like to introduce Margaret Clemons who ~s 
the Assistant Secretary of the Department Advocacy and who IS 
probably the most well informed person in the network on the 
various issues. . 

Mrs. PINES. Thank you very much. We are delIghted that you 
could join us. . . 

Donald Becker who is at the present tIme an attorney, a prIvate 
attorney here in the Commonwealth of Massacl;.u.s~tts, was the 
former staff counsellor for the IVlassachu~e~t~ DIVISIO~ of In~ur­
ance. We are pleased that he is going to be Jommg us thIs mormng. 

STATEMENT OF DONALD L. BECKER, ESQ., FORMER STAFF 
COUNSEL, MASSACHUSETTS DIVISION OF INSURANCE. COM­
MONWEALTH OF MASSACHUSETTS 

Mr. BECKER. I appreciate the opportunity to speak before you 
this morning as a private attorney and as a former member of the 
legal staff of the Massachusetts Division of Insurance concerned 
about abuses and fraud in the sale of insurance to elderly pers?ns. 
I will be brief as I understand that you have to leave for Sprmg-
field shortlv. .. . 

Starting vin June of 1977, the division started receIvmg mforma­
tion concerning high pressure sal.es to elde~ly I?eople by a numJ:e,r 
of insurance agents and brokers m the SprmgfI~ld :::rea. The Dr~l­
sion's Special Investigation Unit under the dIrectIOn of Martm 
Kelley thE:~reupon undertook an examination of the books and 
records of these agents and brokers to ascertain the nature and 
extent of their apparently illegal activities. 

As a result of this investigation, the Div:ision commenc~d an 
action in February of 1978 for the revocatIOn or suspensIOr;. of 
licenses and for the imposition of fines. Seventeen days of hearmgs 
were held between July 17 and November ~5, 1B7B. Tl;.e vol~minous 
evidence which is set forth in the brief whIch I have Just gIven you 
and which I am offering as an exhibit in this hearing s?owed that 
the respondents were engaged over a number of years m a ,Perva­
sive pattern of violations of the insurance laws and regulatI?ns of 
Massachusetts, violations which impacted severely to the. det~lment 
of elderly people purchasing health insurance protectIOn m the 
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Commonwealth. These violations were the subject of the criminal 
prosecutions to which Paul Troy has already testified and also were 
the subject of a settlement recently entered into by the Attorney 
General's office for restitution of premiums to the elderly victims. 

When the respondents realized in July of 1B77 that the Division 
was looking into their activities, they commenced a concerted effort 
to obscure their activities and to obstruct the Division's investiga­
tion. This effort included their refusal to provide the Division's 
examiners information pertaining to their insurance business and 
the destruction of records. Nevertheless, the Division was able to 
obtain a great deal of information from various sources, primarily 
policy holders and insurance companies. This information revealed 
a multi-faceted, complex and conscious scheme by the respondents 
to circumvent the regUlatory authority of the Division and the 
insurance laws and regUlations of the Commonwealth. 

The violations involved included misrepresentations regarding 
the nature and cost of policy coverages and included within the 
representations were twisting elderly people from adequate cover­
ages they already carried for years into new coverages which cost 
more for less protection, misrepresentations regarding the effective 
dates of coverages, misrepresentations regarding insureds' needs 
for coverages, and that included loading and the sales of worthless 
coverages. One elderly victim in a period of just under two years 
paid an amount that we calculated at $18,897.55 for insurance 
coverage to the agents and brokers working for Marquis. Miss 
McKeon who testified earlier this morning spent, in a period of just 
under three years, an amount of $13,637. 

Premium overcharges were involved as well in the misrepresen­
tations. In addition, there were forgeries of applicants' signatures 
on applications which we have heard testimony about earlier, fail­
ing to forward claims information to companies, failing to cancel 
unwanted policies, falsification and omission of information on ap­
plications, failing to deliver policies to insureds, taking policies and 
premium payment record:s from insureds, confusing insureds about 
their coverages and premiums and using extreme pressure. 

The respondents' scheme constituted actually a conspiracy to 
engage in the acts alleged in the Division's complaint. They were 
all related contractually through various general and subagency 
agreements with insurance companies, and several of them are 
related by blood or marriage. 

On April 13, IBH1, the hearing officer issued his decision which I 
have also offered as an exhibit revoking the licenses of seven of the 
respondents and imposing fines totaling $73,000. The respondents' 
standard of conduct was to use any method, whether legal or 
illegal, that they thought necessary to maximize their insurance 
sales. Their victims were and continue to be a large number of 
vulnerable elderly people whose trust the respondents abused for 
their own illegal purposes. 

I would strongly recommend to this hearing the need for further 
investigative and enforcement resources in order to address the 
problems that are involved with these abuses. Thank you. 

[Materials submitted by Mr. Becker retained in committee files.] 
Mrs. PINES. Thank you. We very much appreciate your coming 

here this morning. As I am sure you know, Mr. Becker, the Federal 
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Trade Commission, absent a specific request from the Congress, is 
not permitted to investigate ,insurance ~ssues: I am. sure,. howeve~, 
that the House Select CommIttee on Agmg WIll reV:Iew thIS materI­
al very closely and consider making recommendatIOns to the Con­
gress for action. 

Mr. BECKER. If you need further copies of th~ brief, by the way, 
which really is sort of a bible of all of the possIble abuses that ~re 
involved with elderly insurance fraud, I would be happy to prOVIde 
further copies. 

Mrs. PINES. Thank you very much. . 
Mr HALAMANDARIS. May I just say that I would lIke to commend 

you, Mr. Becker. You and I have corresponded previously. I think I 
told you in my letter that it was an excellent piece of wo~k t~at 
you put together. I would agree with your statement that thIS brIef 
is kind of a seminal report, a bible to be used by other prosecutors 
that are involved in similar cases. I commend you because o~ that 
effort, and others who follow you will now be able to use. thIS for 
the same thing that you did. I commend you for appearmg here 
today. 

Mr. BECKER. Thank you. . 
Mrs. PINES. We are pleased to enter into the record a Le~is.la~Ive 

Research Council Report on Criminal and Fraudulent VICtImIza­
tion of the Elderly. It has been presented to this hearing by 
Thomas R. Asci of the Legislative Research Bureau of 11 Beacon 
Street, Boston, ~nd we will review it and certainly include it as a 
piece of the official record. 

[See appendix 2, p. 129 for report.]. . . . . 
Mrs. PINES. We very much apprecIate your Jommg us thIS morn­

ing. We anticipate that there will be additional hea~ings, and we 
would hope that you will feel free to communicate WIth V ~l Hala­
mandaris, Deputy Staff Counsel for the HO';lse Select CommIttee on 
the Aging or with myself at the Boston offIce of the Federal Trade 
Commission. 

Thank you. 
[Whereupon, at 11:35 o'clock a.m., the hearing was adjourned, to 

reconvene that same afternoon at Springfield, Mass.] 
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AFTERNOON SESSION 

SPRINGFIELD CITY HALL, 
Springfield, Mass. 

Mr. MARKEL. My name is Bob Markel, a Springfield City Counci­
lor. I have been asked to introduce our principal guest today who is 
Lois Pines, the Regional Director of the New gngland office of the 
Federal Trade Commission. Miss Pines is going to be conducting a 
hearing this afternoon regarding fraud against the elderly which is 
certainly a topic that is of great interest for many. It is a topic 
which I think needs to be discussed particularly in this city where 
we have had a number of incidents and problems. It seems as 
though it is a problem which is growing as the onset of economic 
problems of this kind of activity seems to be a natural by-product. 

Let me just say that I am very happy to have Mrs. Pines here in 
the Federal Trade Commission hearing and I hope you will join me 
in welcoming her. 

OPENING STATEMENT OF LOIS PINES, REGIONAL DIRECTOR, 
NEW ENGLAND OFFICE, FEDERAL TRADE COMMISSION 

Mrs. PINES. Thank you very much, Bob. I am pleased to have the 
opportunity to be here in Springfield. Unfortunately, the traffic 
was a little bit more than we anticipated, so we apologize for 
getting started late. 

The remarks that I am going to make represent only the views of 
the Federal Trade Commission staff. They are not intended to be 
construed as representative of official Commission policy or the 
views of any individual commissioner of the Federal Trade Com­
mission. 

Today's hearings on frauds against the elderly are not pleasant 
ones for us to hold. It is not pleasant to learn of swindles of the 
most vulnerable segment of our society, our elderly. It is not pleas­
ant to learn of Massachusetts senior citizens who are sold land in 
Florida only to find that it is under water nor is it fun to hear 
about a 93 year old woman who gets sold maternity insurance. It is 
far from pleasant to hear about work-at-home schemes and phony 
home repairs perpetrated against the elderly by unscrupulous sales 
people who take the money and run. It is not pleasant nor fun to 
learn of nursing home evictions when patients simply run out of 
money or of double billings by nursing homes, of over pricing of 
medical devices such as eyeglasses, hearing aids and dentures 
which are desperately needed by nine tenths of our elderly commu­
nity, but this is a hearing that we think desperately needs to be 
held. The Federal Trade Commission and the House Select Com­
mittee on Aging are committed to taking necessary action to cor­
rect the kinds of swindles and rackets against the Nation's twenty 
four million elderly citizens by those who are just out to make a 
buck. The outrage that we all feel together today I hope will be a 
spur to a national outcry for action. 

Todays hearings which were initiated in Boston and will be 
completed today in Springfield will be only the opening session of 
hearings in New England on this very important subject. We're 
already planning another session in Hartford . 

.......... I .. , .................... ______________________ ... _______________ ·W> _______ =n __________________________________________ , _______________________ , ___________________________ __ 



48 

I am particularly grateful to the staff of the House Select Com­
mittee on Aging for joining us and appreciative of Congressman 
Claude Pepper's efforts to help us conduct these hearings today. 
The Federal Trade Commission in general and my office in particu­
lar, namely the Boston or New England office of the FTC has had a 
strong interest in protecting the rights of the elderly over the past 
several years. Our office has become identified as the place where a 
consumer can go for action and I am pleased to say that we have 
been able to resolve thousands of complaints of elder citizens satis­
factorily. Further, our staff has been making an aggressive effort to 
stav in touch with senior citizens as well as consumer groups 
thr'oughout the New England area in order to learn what is hap­
pening and to try to identify what we as an agency can do to 
address the problems that have been identified and are being iden­
tified. What we have learned after years of investigating com­
plaints and launching investigations is that senior citizens are 
frequent targets. They constitute 11 percent of our population, but 
comprise a disproportionate percentage of those who are victimized 
by swindles of all kinds. 

The U.S. Postal Service estimates that 60 percent of all medical 
quackery perpetrated through the mails has been targeted at 
senior citizens. 

The Commission has taken action in a number of these areas 
important to our Nation's elderly. Hearing aids, for example. The 
FTC has conducted an extensive investigation of sales practices in 
the hearing aid industry. Among the misrepresentations frequently 
complained of by senior citizens are claims that: 

Aids can actually halt or retard the progression of hearing loss, 
and aids can be prescribed like eye glasses. 

To deter questionable sales techniques in the hearing aid indus­
try, the Federal Trade Commission staff has recommended that the 
Commission adopt a trade regulation rule in this area to better 
protect the elderly. In the area of business opportunity ripoffs, 
senior citizens have recently been bombarded by sales pitches to 
withdraw their savings from low interest passbook accounts to 
invest their money in high return investments. At a time of double 
digit inflation, it is a pitch that is all too often persuasive. A 
variety of investments in gold, vending. machines or farmers coop­
eratives are proposed. Not sUrprisingly, these schemes in many 
instances turn out to be frauds. The gold may not exist at all. The 
cooperative may be nothing but a paper shell and the vending 
machines which the senior citizens are told are pure profit either 
don't exist, don't work or are placed in places so out of the way 
that they generally are of absolutely no worth. 

INTERSTATE LAND FRAUD 

The FTC is currently investigating a number of land fraud sale 
cases where apparently worthless land has been sold to senior 
citizens, often at an exorbitant price. Unfortunately, such schemes 
are all too common. 
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FUNERAL SERVICES 

Even in death, senior citizens are frequently victimized. At a 
time when they are particularly vulnerable, senior citizens, upon 
the death of one of their relatives, must make detailed funeral 
arrangements. Frequently they are quoted one price only to receive 
a bill which is double or triple what they expect. These and other 
abuses are being addressed by the Federal Trade Commission as it 
completes its consideration on the Funeral Rule. 

INSURANCE 

The Federal Trade Commission has issued several reports related 
to various aspects of insurance plans sold primarily to the elderly. 
In particular, we expect that the staff report which is entitled 
"Private Health Insurance to Supplement Medicare," will be of 
great help to the states in this country in identifying and address­
ing financial abuses in the field of insurance. 

HOME AND AUTOMOBILE REPAIR SCHEMES 

Our office has received innumerable complaints over the years 
by senior citizens who have been victimized by repair people. A 
most common example is the claim that an automobile ran fine 
until it was repaired and the repairs were not professionally made. 
We recently received a complaint from a senior citizen who was 
told his furnace needed expensive repairs only to learn that no 
repairs were needed and in fact he had been swindled. Then there 
is the senior citizen who purchased aluminum siding for several 
thousand dollars. Unfortunately, despite payment in full the con­
tractor disappeared after completing only one side of the house. 

Nursing homes are supposed to provide care and protection, but 
all too often, they come to represent pain and degradation. Many 
senior citizens see nursing homes as not only synonymous with 
death but also with the notion of protracted suffering prior to 
death., The FTC has been conducting an investigation to see what 
can be done to protect the rights of nursing home patients. In far 
too many instances, many protections available to those patients 
on Medicaid or Medicare are not available to private patients. 

MEDICAL QUACKERY 

Well, there is no crueler racket in the world than the practice of 
those people who hold out hope while picking the pockets of the 
desperate. Those who are guilty of this should be prosecuted to the 
fullest extent of the law. 

WORK-AT-HOME SCHEMES 

Our office has received complaints daily from senior citizens who 
have been attracted by ads that tell them that they can earn 
thousands of dollars in the comfort and privacy of their own home 
by stuffing envelopes or growing earth worms for market. Unfortu­
nately the senior citizen usually winds up with tons of earth worms 
or stuffed envelopes for which there is no market. In the mean-
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time, the senior citizen have paid hundreds of dollars for the privi­
lege of being ripped off. 

Well as we can see from the list that I have just articulated, the 
elderly' are all too often victims of fraud. Fraud. is visited upon 
them in many different forms through many dIfferent schemes 
perpetrated by many different kinds of con men. What these con 
men have in common is a lack of respect for the elderly and the 
aberratious consciousless compulsion to separate them from their 
hard earned dollars. As we have learned, con men sometimes pass 
the names of the elderly onto others because they can be easily 
victimized. These so called goose or go-for lists are COmmO!l. The go­
for is one that will go for anything and a goose is someone who is 
easily plucked. 

It is easy to see that all of us have our work cut out for us. 
Senior citizens have made this country what it is today. They 
deserve our help and our protection and we must find ways to 
work together to weed out the con men who are victimizing the 
aged at every turn. I very much pledge my ef~orts to ~ake ~ure 
that this happens. I sincerely hope that our hearmg here m Sprmg­
field will lead to more initiatives and more enforcement by the 
Federal Trade Commission where that is appropriate and where 
necessary, new reform legislation on both the State and Federal 
levels. 

Joining me today is Val Halamandaris, Senior Council of the 
Select Committee on Aging, and we're delighted to be here and 
look forward to hearing from you to help us target where we ought 
to be doing more to pro~ect the elderly. Also with ~s today is ~ob 
Weiner, former Staff DIrector of the Select CommIttee on Agmg 
who is now a resident in the Springfield area; and Russ Nusome 
who has been exceedingly helpful to us in the setting up of this 
particular hearing. 

Mr. Benjamin, would you begin? 
Mr. Benjamin is an Elderly Unit Attorney with Western Massa­

chusetts Legal Services and we are very appreciative of his presen­
tation as well and the presentations of the rest of the people here. 

STATEMENT OF PETER BENJAMIN, ELDERLY UNIT ATTORNEY, 
WESTERN MASSACHUSETTS LEGAL SERVICES 

Mr. BENJAMIN. It is a pleasure to be here to :Lave an opportunity 
to talk about a few of these problems. Obviously in my capacity 
serving elderly people in the legal area, I get just about every 
problem that you mentioned in your opening statement. We have 
the land sales, the home improvements, the car repairs, all of it; 
and obviously, I can't address all of those things. 

I would like to highlight just a fe,,' of the particular problems 
that either we see a lot of or that are particularly serious and that 
need to be dealt with. 

First of all, you mentioned in your opening remarks nursing 
homes and some of the many problems that exist there. I would 
like to talk for a minute about a case that I have just been dealing 
with in the past few weeks, and it does, to some extent, point up 
what you said about the fact that private paying patients in some 
ways are not in as good a position as people who receive Medicare 
and Medicaid. 
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There was a lady 87 years old paying about $1,500 a month in a 
nursing home and very comfortable, a good mursing home, was 
happy there. Her roommate left and the nursing home wanted the 
room for a couple and told the woman that she would be moved to 
another wing of the nursing home with different staff, different 
residents there with her, a whole new environment at the age of 
87. When the woman's family resisted this move, the nursing home 
told her all right, if you are not going to cooperate, you can find 
another place to go and threatened, and we were'nt sure whether 
they were kidding, to send the woman to her daughter's house in 
an ambulance and let the daughter deal with it. Fortunately, we 
here in Massachusetts do have some very good regulations promul­
gated by the Attorney General on nursing homes and in particular, 
on transfer and discharge, and we were able to make clear to the 
nursing home that the consequences to them of taking the action 
that they proposed might be very serious, and they have not made 
any attempt to discharge or to transfer the woman, but it was a 
very, very close case and I only shudder to think how many like it 
never come to our attention and how many of them end up with 
elderly people dying as a result of things like that. That is one area 
that obviously needs to be dealt with. 

Health insurance has, of course, been a focus of a great deal of 
attention in recent months and years, and again, Massachusetts 
has done some things that I think could be, in many ways, a model 
for other states or perhaps even for the Federal government. 
Whether they are likely to be getting involved in that, I don't 
know, but I don't know how many people I have seen who were 
overinsured, who were misinsured, people who were sold policies 
that they just don't need. 

I have had people in their 80's living on supplemental security 
income on three hundred ninety five dollars a month covered by 
Medicare, covered my Medicaid, shelling out thirty and forty dol­
lars a month for supplementary health insurance that won't get 
them anything that they don't already have. 

Also, a great deal of duplicative coverage, people with two, three, 
four policies. I have had people come into my office with a stack 
eight inches high of all of their health insurance policies, spending 
enormous amounts of money, money that they need to pay their 
rent and to buy clothing and to eat, and they are spending all of 
this mon0V on health insurance that they don't need. They may 
need one policy, but as we all know, insurance policies have coordi­
nation of benefits provisions, so that nobody is going to get paid 
four times for the same thing, but there is nothing that prevents 
them from paying the same premium four times. 

The cancer policies, the dread disease policies, we have seen all 
of these kinds of things. Massachusetts now, as I said, has set some 
very strict limits on what can be sold as a medicare supplement for 
medigap policies and could well serve as a model for other parts of 
the country. 

Perhaps the most frequent problem that I see occurs in the area 
of double billing or illegal billing. I don't think a week goes by that 
I don't have a client come into my office or call me on the tele­
phone who is being billed by a provider or being dunned by a 
collection agency, sometime with phone calls at various hours of 
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the day and night or even being sued on a bill for which they are 
not legally obligated. These bills are almost always covered or 
would be covered or maybe are being covered by third party reim-
bursement sources. 

Let me give you a couple of examples. Mr. S is a gentleman in 
his 60's who was hospitalized for open heart surgery after a very 
serious heart attack. He had Medicaid coverage which would reim­
burse the hospital for his care. Probably though inadvertence, 
through one can never be sure, the hospital didn't bill Medicaid. 
Instead, the client came into my office with a $27,000 bill. This is a 
man living on under $400 a month in income, and to be honest 
with you, I wish that I was a doctor rather than a lawyer because I 
always thought the man was going to have another heart attack in 
my office over this bill. That may have been inadvertent. 

The case of Mrs. C, a lady well up in her 80's was clearly not 
inadvertence. This lady had cataract surgery and required cataract 
glasses. She went with her prescription and her Medicaid card to a 
local optician here in Springfield, and the Medicaid program here 
in Massachusetts will pay for some types of cataract glasses and 
won't pay for other cataract glasses. The lady made it very clear to 
the optician that she had Medicaid and expected the Medicaid 
program to pay for her eyeglasses. Without telling this lady what 
he was doing, the optician chose a type that Medicaid did not 
cover. Not only were the glasses not suited for Mrs. C, but she was 
billed several hundred dollars for these glasses because he couldn't 
bill Medicaid for glasses that were not covered under the program. 

Finally, one other lady who was in a hospital for a few weeks 
and then went into a nursing home; again, only for a few weeks. It 
was not a long-term care situation, just a convalescent time. This 
lady also had Medicare and Medicaid which would cover all of her 
nursing home bills. She was ready to leave the hospital. Her doctor 
discharged her. The only problem was the nursing home said you 
can't go until you pay us this seven hundred dollars that you owe 
us. Mrs. C said, but I have Medicaid. They said well, we haven't 
gotten paid by them yet and as soon as we do, we'll give you back 
your seven hundred dollars. Clearly illegal under Federal law, 
under Federal regulation, but what was Mrs. C going to do? She 
could pay the bill or she could not get out of the nursing home. 

Fortunately, all of these people we were able to resolve the 
problems, but I don't know how many of them don't come to me, 
and the people that I represent, the elderly people, are people who 
have gone through their life working very hard to pay their bills. 
They don't want to let things go unpaid if they owe them, and 
these kinds of unscrupulous operators will bill people and will 
dunn people and will sue people, and people in their 70's and 80's 
will go without food to pay bills that they never should have 
gotten, and I think if there is one area among all these many 
problems that could use some concentration, that is where I would 
like to see it. Thank you. 

Mrs. PINES. We appreciate your comments, Mr. Benjamin. Speak-
ing for myself personally, it is gratifying to know that there are 
people such as yourself in the legal services area here in the 
western part of the state who are fighting to protect our elderly, 
and I am certainly very concerned about the proposed cutbacks in 
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the fupding of that, and I would hope that those people who are 
rece~vmg serVIces from you fully understand the benefits that they 
receIve. 

Mr. BENJAMIN. I hope so too, thank you. 
M!s. PINES. Nex.t. will be Mr. Paul Edwards, A National Vice 

ChairmaJ.?- ?f the C,ItIzens Commission on Pension Policy as well as 
t~e P~bh~Ity ChaIrman for ~he Springfield Gray Panthers, and 
wIth hIm IS Ed Johnston who IS the founder of the Springfield Gray 
Panthers, and .you can decide which order you would like to make 
your presentatIOn. 

STATEMENT OF PAUL EDWARDS, NATIONAL VICE CHAIRMAN 
CITIZENS COMMISSION ON PENSION POLICY; AND PUBLICITY 
CHAllRMAN, SPRINGFIELD GRAY PANTHERS 

Mr. EDWARDS. My name is Paul Edwards. Ed Johnston is gener­
al~y a very good follow man and takes up where I leave off so we 
WIll. proceed that way. ' 

FIrst of all, my briefcase is mis.sing with all my notes, so I will do 
the ~~st I can by memory and If there are any specific points of 
specIfIC dat~ or references to specific persons or whatever I can 
augment thIS at a later date in writing or by mail. ' 

.Mrs. PI~ES. You should feel free to submit testimony to us and it 
wIll be pnnted as part of the record. 
, Mr, EDWARD~. ~irst of all, from the perspective of the retirement 
Ccome scenan,o, Just rec~ntly, our committee testified in front of 

laude Pepper s group wlth regards to the citizen's viewpoint on 
the overallu?pact of the retirement income system, A lot of people 
are overlookmg today the attempts by the Reaganites such as Mr 
Stockman who is trying to divy up a few extra bills for defens~ 
funds, A lot of pe?ple are missing the fact that much of this was 
started already WIth. the Carter administration. Many of the pro­
posa}s that a,re. commg for~ard ri.ght now came from the Presi­
dent s ,CommIs~IO!l on PenSIOn Pohcy which came from President 
Carter s CommISSIOn. 
f I personally feel that the area of fraud has no greater magnitude 
~r the el~e!ly than retirement income. There are people who are 
eIthe~ retIrmg now or who. are, about to retire, people who have 
c?ntnbuted to the system WIth ~ts private pensions or Social Secu­
?ty

ci 
w~t have. ~ou, and may fmd themselves without the type of 

un s t ey antICIpated or had been promised. They had assumed 
that they would be taken care of in old age. Although less than 
h~lf of all those now covered under the privates pension assistance 
wIll ev~r colle~t less than half, people still feel that they have 
somethmg commg from retirement today. This is why the system is fa full. of holes. It ought to be better called the system that very 
~w WIll actu.ally collect fr~m. ,There are warnings on pack of 

CIgarettes tell,mg t.hem that It WIll be dangerous to their health if 
!hey parta~e m thIS, and yet there are no warnings when people go 
mto the pnvate sec~or of the ret~rement income system. 
f One of the most Important thmgs that I feel is outrageous is the 
act that the people ~h? are left behind have no recourse or no 

hope w~atsoev~r ~ntIl Just, very recently. Congressman Howard 
~olpe. frd~~ MIchIgan has Just introduced legislation to provide 

ese m IVIduals, over a hundred thousand, with some kind of 
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relief, and that effort was started here in Springfield, Massachu­
setts. 

Another matter which I think is very important has to do with 
the nursing home situation. The Gray Panthers in Springfield got 
very heavily involved with two nursing homes that were trying to 
evict, I believe it was, 180 individuals because their financial re­
sources had diminished to a point where they were now on Medic­
aid. 

One of the most gross examples is not from that situation but 
from another nursing home. Can you possibly believe this? A 
person who is 85 years old-she is 87 now-was literally shipped 
from her nursing home to a hospital and then reshipped out of 
state against her will, heavily sedated, literally kidnapped. This 
was brought to my attention. I in turn got the Department of Elder 
Affairs involved, Mr. Donovan who in turn had a representative, 
Reverend Alcott who represented the interested parties, and we 
had meetings here with other individuals from the community. Yet 
it took months, literally months, to get this woman back into the 
Springfield area. The only reason was that she did not have a place 
to go around here. They did not have available space. That was 
their reason, but I ask you why and how come an individual, 
because they reach a certain magic age such as 65 or whatever and 
are put in a nursing home, lose all their rights. I couldn't find one 
agency person around here who would give me an answer as to 
how somebody can lose their rights. Do you realize the trauma this 
person went through? She is not senile, was not senile. Difficult 
maybe, but not senile. She has very serious physical problems, but 
the fact remains is that she was shipped out of this state, and I was 
told by one of the operators of a nursing home in the area that this 
goes on quite often. People from Massachusetts have been shipped 
to Rhode Island, to New York. I am dumbfounded that this is 
happening and I believe it is continuing to happen, so if your 
committee can do one very positive thing, it is getting into this 
area. 

When I was out at a conference in Maryland of the Gray Pan­
thers, their nursing home group told me that this is going on 
across the country. In the Midwest, this has happened also. The 
isolation that is caused by a person being shipped across state 
lines, the problems of other family members getting to this party 
are enormous, let alone the individual trauma that that person 
experiences. 

At this point, I want to turn this over to Ed if he wants to say 
anything further. 

STATEMENT OF ED JOHNSTON, FOUNDER, SPRINGFIELD GRAY 
PANTHERS 

Mr. JOHNSTON. In the nursing home field, we are very concerned 
about someone who is told that he has no rights but started a 
pension effort. They are the pension losers. The fact is that a 
congre .. ·man had entered into the Congressional record that these 
people are left without any rights or any recourse, and I questioned 
then and I question now, how can any American, proven American, 
be without any rights and be without any recourse? 
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Where we are today is there is a bill in Congress right now to 
take care of pension losers. There has been a great deal of activity 
from the populace when they read articles in the National Council 
of Senior Citizens, a newspaper, and the AARP, and responses have 
con;e in, we're told, in droves, five thousand, from every state, I 
belIeve, but Utah. If such a response can come from two organiza­
tions' comments on what they published in their magazine, I am 
sure everybody would be surprised at what would happen if this 
could get national coverage in every paper in the country' and why 
not? Isn't it news? Thank you. ' 

Mrs. PINES. Thank you very much. Next is Mr. Markham a 
citizen of Northampton and a retired professor of History at NYU. 
Please feel free to improve on my introductions. 

STATEMENT OF GEORGE F. MARKHAM, SECRETARY, 
NORTHAMPTON ELDER!... Y AMERICANS 

,Mr. MARKHAM. I am not going to try to question the accuracy, 
but what I am here for or the reason I am here is because I am one 
of the founders and secretary of an advocacy organization of the 
eld~rly in North~mpton, the Northampton Elderly Americans, and 
whIle I was commg down here, aside from casting a vote for Lois 
Pines agai~, I have felt t~at while I don't question the sincerity of 
the CommIttees, these thmgs have been going on for a long time 
and the introductory remarks of the Director indicate that there is 
no secret to what is happening in these various areas. 

I would like to testify first in the form of reading a letter from 
one of t.he people that is one of the protectors, in a sense, of the 
elderly m Franklin and Hampshire Counties Joan Weston who is 
the Director of the Consumer Protection Agency which works 
under the District Attorney's office and covers Franklin and 
Hampshire counties. I would like to read her letter first which is 
addressed to the House Committee on Aging and the New England 
Regional FTC Hearing: 
. I sub?1it for your consideration a copy of my testimony presented before a Hear­
mg OffIcer of the Food and Drug Administration, Department of Health, Education 
and Welfare on October l(), ID7H, in Boston supporting exemption for Massachusetts 
from the FDA Rules and Regulations governing the sale of hearing aid devices. 
Becm;se the FDA fo~nd a~ainst exemption, all of my remarks on that earlier 
occaSlOn are sadly s~lli. vahd and describe the mORt frequent problem this office 
encounters on behalf of the elderly. I would like to point out that Massachusetts is 
not the only state seeking preemption from the permissive FDA rules: Florida 
Kentucky, Maine, Minnesota, Rhode Island and Wisconsin have similarly requested 
preemption and been denied. 

Please don't think this is a trivial concern. Hearing aids are expensive, especially 
when sold by door to door hustlers or at so called hearing clinics. Our cases show 
t~at th~ cost, f~'om sales pr?mot~rs average twice that of units purchased through 
dlS~en~ll1g Chlll~S. And heanng mds are not covered by Medicare. 

. If tIllS gro~p IS really ~ooking for ways to eliminate rapacious business practices 
dl:ected yarhcularl.y agamst the older ,Population, yo';! cannot start more directly 
t~an by strengthenmg the FDA regulatlOns or persuadmg the FDA to grant exemp­
tions to states enacting tougher legislation. 

She appended to this testimony of October 16 1979 testimony of 
March 16, 1977, before the Joint Health Comm'ittee ~f the Massa­
chusetts Legislature and some other evidence. 

[Material submitted by Mr. Markham follows:] 
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THE COMMONWEALTH OF MASSACHUSETTS, 
OFFICE OF THE DISTRICT ATTORNEY, 

Northampton, Mass .. Ma ...... lO, 1!JB1. 
. A in Northeastern Regional FTC, To: Joint Hearings: House, CommIttee on g g, 

Springfield, Mass., May 20D' .1!l8~. Consumer Protection Hampshire and Frank­
From: Joan Sammel Weston, Irec or, 

lin Counties. t'mon resented before a Hear-
l submit for your consideration Aa dCorY. ~f ~.y teb~par[m~nt of Health, Education 

ing Officer of the Food a';1d Drug: n11ms ra IOn'rtin exemption for Massachusetts 
& Welfare, on October 1b, 1?79, m Bost.on, ~h~~~le 01 hearing aid devices. ~ecause 
from FDA Rules & RegulatIOns. govermng remarks on that earlier occaSIOn are 
the FDA found against ex~mptIOn, all of my t problem this office encounters on 
sadly still valid and descnbe t~e most .retq~~~ that Massachusetts is not the ~nly 
behalf of the elderly . .I would hke t~r~i~~ive FDA rules: Florida, Kentucky,. Mame, 
state seeking preemptIOnd fromd Wth~ p sin have similarly requestion preemptIOn and 
Minnesota, Rhode Islan , an Iscon . 

been denied. . . . . 1 concern' hearing aids are expensive, espeCIally 
Please don't th1l1k thIS a tnra ..' called hearing clinics. Our cases show 

when sold by door-to-door hust ers or a. SO-twice that of units purchased through 
that th~ cost. from sales pr?mot~rs :;:r:;te covered by Medicare.. . 
dispens1l1g cllmcs. And hearlI~g aIlS to eliminate rapacious bus1l1ess practIces 

If this group is really 100k1l1g or ways I l' on au cannot start more directly 
directed particularl.y againstDtAhe oldr1'Po~~: ~er~u~ding the FDA to grant exemp-
than by strengthen1l1g the F r~gu ~ IOn 
tion to states enac~ing tougfhoer tle~Isla{60ni979' testimony of March 16, H)77 before 

Appended' TestImony 0 coer , ' .' l' 71 72 & n Massachu-
Joint Health Committee, Ma~sa~huseftts Lef.is~tp~~~~:eG~~~~te, 'February 25, 1981. 
setts General Laws; and chpp1l1g rom a 

Respectfully submitted. JOAN SAMMEL WESTON. 

THE COMMONWEALTH OF MASSACHUSETTS 
OFFICE OF THE DISTRICT ATTORN~Y, (~ 
Northampton, Mass .. October 16. 19, ,9. 

Re Docket No. 77 P 0222-Hearin
g

.aids. d Welfare Food and Drug Administration. 
To: Department of Health, Ed~catIon C p'rotection Agency Hampshire and 
From: Joan Samme~ Weston, DIrector, onsumer 

Franklin Counties. . c of Franklin and Hampshire 
I am the director of the C?ns':lmer Protec~IOnff~~efu! the Northwestern District of 

Counties, a division of the Dlstnct f>.ttorney s ~f ~he audiological-test requirement of 
Massachusetts. I am here to speak m shPp~rt 93 First I would like to characterize 
§ 72 of Massachusetts General La,,:,s. ~ lap e~ bi t our residents 
my district and the ~udiolog;ical faCIlitI::e~v~lili :boOut twenty sm~ll towns and ol}e 

Franklin County I~ ad mah-l~ r~ra full audiological services through Franklm 
main town-Greenf~el , w IC ~s kl' Count is more than about twen~y­
County Public HospItal. No place m Fran m easte;n edge people are also qUIte 
five mile from Gree~fie~d. Futhern:ore, a;a~tlin County Public Hospital Audiologi­
close to Worcester WI~h ItS fullbse~vlCesd·F $21 75 if written report is to be ~ent 
cal Clinic charg~s $16.0.0,for Th asC/':l Iff~aa~d dispenses hearing aids. EvaluatI.ons 
to the consu~er s physICIan. fi e t~n~fx Imanufacturers. The total cost for t.estmg, 
are made WIth m.od~ls fro.m }:~ h'l there is no specific price reductIOn for 
fitting, and th~ aId Itself IS $a2D.0~. 'f 1. e ess office regularly arranges confortable 
elderly or low-mcome consumers, t e usm . 

payment schedules.. h tIler but more populous than Franklm, also 
Hampshire County IS somew a sma h' h' the Amherst-Northampton nexus 

with about twenty small towl!-~ ~entral to ":' IC lIS distin uished Clark School for the 
with two full audiological faclhges: the ~a\~on~lbisorde!s Clinic of the Uni,:,ersity of 
Deaf in Northa~pton and the omm~fI~heI~~unty is more than twenty ~Iles from 
Massachusetts m Amherst. No pa~t 'd ts in the eastern part are qUIte close to 
one or the other of these. And agdam, r:s~ en' ther Pittsfield or Springfield, each of 
Worcester and in the south an wes 0 eI 

which has full service. . th waiting period for appointments 
The Clark School Clinic is open to eci~y~m~, cl~sed during the month of August. 

is rarely longer th~n ~wo weeks'dTfh~l't I~f~/~lients not Medicaid-eligible, standard The Clinic is a MedIcaId-approve aCI 1 y, 
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private rates apply. In addition, the Clinic has a sliding scale for lower-income 
patients. Complete initial evaluation at Clark costs $26.00. The Clark Clinic does not 
dispense aids but recommends the kind of aid indicated by the evaluation which the 
client can then order through a local dealer. 

The University of Massachusetts Communications Disorders Clinic. located on the 
campus in Amherst, is open to everyone. Testing is by appointment, normally with 
a two-week during the academic year. During University recesses the Clinic sched­
ule is somewhat limited. There is no charge. The Clinic does not dispense or 
prescribe aids but will recommend the suitable type-glasses, body, earmold, etc., 
and may lend instruments for trial. 

So the hearing-test required by the Massachusetts statute will pose no geographi­
calor economic hardship. Indeed, when we were drafting the bill we studied just 
this distribution and cost of services to be sure that the testing requirement would 
not work to the disadvantage of people with hearing difficulties. 

Quite the contrary. In the five years that my agency has been in operation we 
have had numerous hearing-aid complaints, all from elderly consumers, all but one 
of which involved aids from the only exclusively hearing-aid company active in our 
area. I think it is significant that in every case involving this company the cost has 
exceeded the $325 inclusive price charged by Franklin County Public Hospital, 
frequently by about three times that amount. Our two most recent cases are 
typically illustrative, the first of the kind of misfitting which can result from 
untrained testing and the second of the kind of high-pressure sales to which a 
customer is subject when the salesperson and the tester are one. 

First the case of an elderly man in Hampshire County who four years ago, on the 
basis of a door-to-door promotion-"someone told us you are hard to hearing"­
bought a binaural set for about $HOO. In order to get service or batteries for this set 
he had to go all the way to their branch store in Greenfield or their main store in 
Springfield. Eventually the Greenfield store was closed and after a time another 
branch opened in Holyoke. In the spring of this year he went to Holyoke for service 
and was persuaded to buy a new, "better" set, this for about $800. The ear molds for 
this set were never comfortable, performance was intermittent, and the sound level 
went up and down. None of the service adjustments corrected any of these prob­
lems. When the consumer came to my office hoping for some kind of refund, he was 
advised to go to the Clark School Clinic for an evaluation (a copy of which I submit 
with these remarksl. Briefly, the report shows that the aids provided insuffIcient 
gain but when the gain was increased it exceeded the consumer's tolerance. The 
intermittent performance was caused by crimps in the coupling tubing. A thorough 
clinical evaluation as required by the Massachusetts statute would have prevented 
these difficulties: it would have found his reduced discrimination on the left side 
and the tolerance difficulties in both ears, for each of which problems the particular 
set sold to him is inappropriate according to the report. And in the kind of follow-up 
routinely practiced by any audiologist or competent dealer, the crimped tubing 
would have been immediately obvious. (This consumer's woes are further complicat­
ed by the fact that since he bought the second set, the company has been sold so it 
may be impossible to secure any refund short of suing the former owner.) 

The second of these two recent cases might also have been avoided had the 
consumer been tested by a licensed audiologist prior to ordering aids. The hearing­
aid company of which I have been speaking has, over the years, arranged so-called 
hearing clinics in conjunction with bona fide blood-pressure. clinics offered from 
time to time in the various towns in our counties. The post cards announcing these 
clinics give the clear impression that the hearing clinic is, like the blood-pressure 
tests, offered under the auspices of the town. (l am including such a card along with 
an affidavit from the consumer whose case I am recounting.) One such card was put 
into his post box (these cards are never cancelled or post-marked) announcing tests 
in Williamsburg even though he is a resident of Cummington. He and his wife were 
given blood-pressure tests nonetheless and then they took the hearing test offered in 
the next room. When this preliminary test indicated some hearing loss, the sales­
man arranged to perform more tests at the man's home. After that test, and I quote, 
"he asked me if I was going to see a doctor. I said that I had no plans ta do so, and 
he gave me a card to sign. I did not notice what the card said. I just signed it and 
gave it back to him." He signed a contract for the purchase of two aids for $54!l 
each, $l,O!ln total, which the salesman marked "paid in full." Again quoting from 
the affidavit: "I noticed this and told him that I couldn't Come up with that much 
money all at once. He explained that he needed it to be paid in full before he left 
because Some old people have died before paying. I said that maybe I could cash in 
one of my Agway stocks but that I didn't know how long that would take. He 
suggested that I call Agway to find out. I did, they informed me that if I sent it in to 
the Syracuse office right away that a check could be sent to me by the end of the 
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following week. I relayed this ... and he instructed me to make a check out for the 
full amount and to date it July 2~ ... by which time I should get the money to 
cover it. He told me to circle the date on the check so that his office girls (sic) would 
notice it and not cash the check until then. He did not give me a copy of the 
contract nor was anything said about my having any time to cancel it." 

Fortunately this consumer was able to stop payment on the check and cancel the 
contract and plans now to be tested at the Clark School before buying another 
hearing aid or aids. Our double purpose in drafting the statute as we did with the 
audiological test requirement was to assure the hard of hearing, particularly the 
elderly, the benefits of modern, skilled testing and evaluation techniques widely 
available to them and to protect them from the high-pressure, high-priced sales to 
which our numerous case studies showed them to be particularly susceptible. I 
cannot see how a manufacturer of marketable hearing aids, that is to say, aids 
which are technologically acceptable and not unconscionably high priced, has any­
thing to fear from our statute. Nor can I see why the State must take any special 
notice or protect in any way the interest of manufacturers or dealers whose prod-
ucts cannot satisfy these two essentials. 

Thank you. . JOAN SAMMEL WESTON. 

COMMONWEALTH OF MASSACHUSETTS, 
OFFICE OF THE DISTRICT ATTORNEY, 

Northampton. Mass .. March lli. 1.9((, 

Re S-72H-:277ii: An Act Regulating the Sale of Hearing Aids, 
To: Members of the Joint Health Care Committee, 
From: Joan Weston, Director, Consumer Protection Agency, 

Hearing aids and hearing-aid sales give rise to by far the greatest number of 
consumer problems among the elderly in our District, more than home improve­
ment contracts or health-insurance promotions. And every hearing-aid case we have 
had has concprned an elderly consumer, 

Our cases and the practices involved fall into familiar patterns, One is the so-
called hearing clinic which is offered as a free community service under the implied 
aegis of the federal government or of the benevolent association whose hall is hired 
for the occasion. The promoters invariably represent themselves as being qualified 
in some way or other to administer hearing tests and judge the results. We consider 
any sale resulting from these clinics as tainted: the initial contact has been secured 
by deception. If we are asked for help in connection with such a sale we can always 
have it cancelled, The problem is all the cases we never hear about. The sales 
promotional hearing clinic would be virtually eliminated by the proposed legisla-
tion, 

Another of the frequent practices is more insidious. What typically occurs is that 
the elderly customer is not satisfied with the instrument he or she had purchased 
either recently or a number of months ago. The salesman will respond to the call 
and offer to adjust the set in some way or another, sometimes sending it to the 
factory, sometimes adjusting it in the customer's home, After several such helpful 
episodes, the salesman will say that the consumer really needs a newly-developed 
model or, very frequently, a new pair of instruments at considerable additional 
expense, usually with very little allowance on the original set. For instance, in 
October IH74 our client bought a single aid for $BSD. From time to time he com­
plained to the salesman who finally suggested another test. In December IB75 after 
testing, the salesman recommended binaural aids for $SHH with a trade-in allowance 
of $80 on the original set. The proposed legislation would virtually eliminate this 
practice as well. . 

The worst aspect of course is improper fitting such as my very first but prototypi-
cal case: that of an elderly gentleman in Easthampton who was tested and sold a 
$450 aid in his home. The aid made him very uncomfortable and seemed to him to 
blur anything beyond single conversation. I arranged for him to be tested at the 
Speech and Hearing Clinic at the University of Massachusetts, The results showed 
the ear mold to be wretchedly ill-fitting and the aid fitted to the wrong ear! We 
have had a spate of cases where professional testing subsequent to a door-to-door 
sale showed no need for an aid. And the reverse of that, the hearing-impaired 
person who is led to expect vast improvement but where none can result from the 
kind of set sold. 

Generally hearing aid cases are delightful for consumer protection staff: the 
violations are usually transparent and egregious. We have been able to settle every 
one which has come to us either by cancelling of contract, return of deposit, refund 
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of all 01: mo~t of purchase price re 1, " 
only a fractIOn of the actual vi;lati~:~ement of UI1l~ at no char!?e,. e~c. But we get 
on!y from those elderly citizens whos, a~.ot f~o'lentIOn of, the mlsfltt1l1gs, We hear 
referred to us by a relative or social wor e aI~ y combatIve or whose problem is 
the vastly greater number of elderly pe ~er °h home-care person, We cannot help 
stuck away in closets or whose co ' op e w ose poorly-fitted or useless aids are 
advantage of S-72/H-2775 is that i~t~~is never come under scrutiny. The great 
proper sa~es pressures and at the sam t' protec: the eldt;rly community from im­
technologIcally excellent aids availabl: t~~h:~U! e them of the benefits of the many 

REGULATION OF THE SALE OF HEARlNG AIDS [NEW] 

§ 11. De/in i tions 
As used in sections seventy t t .. sh~ll h~ve t~e Xollowing meani~g;O 0 seventy-hve, inclusive, the following words 
~UdIOloglst , a person who has at a ., 

a m1l1imum of three hundred hours f m1l1Im~lm a mast,er's degree in audiology and 
requirements of the American Spee~h s~PrIvIs~d PAractlC.al,training, and meets the 
cOTpete~ce iI?- ~,udiology, an eanng ssocmtIOn certificate of clinical 

Hearll1g md , an electronic instrume t d . 
offered for the purpose of aiding or com~e~;:a/VIce ,;?rn 0!l the human body for or 
any parts, attachments or accessories but ., tn5· f01 Impmred human hearing and 
prOVIded, that equipment devices and ~tta hXC ut ll11D battenes, cords and em'molds' 

d
nYf' u!l1 used in conjunction with its se~vi~~n :holleredt bbY a ,Public utility compa: 
e,,1I11tIO~1. ,a no e lI1cluded within this 

Hearll1g test evaluation" a written st . 
o~olaryngologist, prepared i~ triplklte1:s

t:cient fro~ a physician, audiologist or 
CIan, audiologist, or otolaryngologist 'th~t' 1 don ~stll1g conducted by such physi­
or ears to be fitted and the date o'f' the h In,C U es t e following information' the 'ea' I' 
liP," " , . earll1g test . 
,. els~n , an mdlvldual, partnershi as ',: , 
P.l11sIcian", a person licensed in t~e socmtIOn, orga~Ization or corporation. 

pr~vlsIOns of section two of chapter one h domdmondwealth 111 accordance with the 
Otolaryngologist" a h sic' l' . un, re an twelve, 

mpdical p~'oblems of the ~a~, n~~~ a~dnsed 111 the com~10I1\y~alth who specializes in 
the Amencan Board of OtolaryngOlogyt~roat, ~nld who IS e~IgIble for qualification by 

"Sell:' or "sale", a transfer of title ~s ~n 0 0 ~ryng,ologISt. 
posseSSIOn of' a hearing aid by sales cOt h~ayng md ?r transfer of the right to 
m7,ans, ~xcluding wholesale tninsactionso~/dc i ease, b~Iln:ent, loan or any other 

MedIcal clearance" a writte t t ea ers and dlstnbutors. 
prepare? in triplicate, 'based on ~ ~:d~mlnt, fr?m ~ physician or otolaryngologist 
yngologlst, that concludes that the Ica et~am1l1atIOn by such physician or otolar' 
the 1 " prospec Ive purch'l h b . -~ 1YSICIan or otolaryngologist has d t " d c ser as een exammed that 
~?ndIdate for a hearing aid and that the~:mme that t~e prosp~c~ive purchas~r is a 
Cite the use of a hearing aid. Such staten~ea~e rOlll~edIlcal condItIons to contraindi­
c earance, and whether or not the ern s 1a , mc ude the date of the medical 
owns or uses a hearing aid for the d~SI'gsont' adt the tIme of the medical examination 
Added b S <... ' na e ear. ' 

1
<)...... y t. 1.)7 (, c. m~, § 1. Amended by St. ID7~ c. Bf'i § 1 
. ( ( Enactment. St. 1 <177 c 97~ § ,). , . 
HJ7~ Amendment. St' 1 (17~ . , 'F\' was approved Jan. 11, 197~. 

r.0llow~ng" and deletpd' "r~ga~d~~ >~h ~ n 1,. ap~7.oved Ju~y ~, .IU7~, inserted "the 
Hearll1g test evaluation",· g 0 OWll1g ll1fOrmatIOn m the definition of 

§ ;1. Pllr~~:wse.s ~llld sales ,0/ hearing aids. prerequisites 
.N~ pelson sh<111 enter mto a contract f . h 

wIth.ll1 the preceding six months th 1 .01, t e ,sale of or sell a hearing aid unless 
medIcal clearance and then a hearing \ ~~ oS~lct,Iv~ purchaser has first obtained a 
, N(~ person s~all se,ll a hearing aid n~~ eva uat~on. . 

1 eqUlred by thIS sectIOn without· written conform I Ifng to the hear1l1g test evaluation 
otolaryngologist involved. approva rom the physician, audiologist or 

No . .person excE'pt a person whose 1'.1" . b ' , 
phYSICIan may waive the requiremente Iro'~h ehefs p~eclude consultation with a 
test ~valua~ion. 0 el er a medIcal clearance or a hearing 

ThIS sectIOn shall not apply to the' 1 ' " 
three years of the date that (he PUl'chI,~? acem~ntdof an Identical hearing aid within 
Added by St 1 <)77 c <J7 V § 1 Add' sber receIve the. hearing aid, 

• • ". CI, • men e y St 1 <178 'F'j § ,) 
1 !J77 Enactment. St. 1 <)77 c <)7~ § 1 ,'. ' . , c, . d., -, . ,.. , , was approved Jan. 11, IH7K 
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Section 2, as amended by St. IB7R, c. 8Ga, §4, proyided: "A person over eighteen 
years of' age who, on the ef1'ective ~ate of this ~ct, owns .01' is using a he.aring aid for 
a designated ear shall not be reqUIred to obtall1 a hearIng test evaluatIOn pursu~nt 
to section seventy-two of' chapter ninety-three of'the General Laws, added by sectIOn 
one of this act, provided that the hearing aid being purchased is for the same ear." 

1!l7~ Amendment. St. IB7R, c. !-l 5:-l , §2, approved July H, 1!l7H, inserted "first" and 
"then" in the first sentence of' the first paragraph. 

§ ('.i. Conflict of in terests; indllcemen t to influence recommendation of pl1 rc/zase 
No I)hysician, otolarYngologist, or audiologist acting pursuant to section seventy­

two shali sell hearing aids or have a direct or indirect membership, employment, co­
ownership, or proprietary interest in or with a business which fits a.~d sells he.aring 
aids; providt'd, that this restriction shall not apply to a non-profIt or charItable 
organization, clinic, hospital or health care facility. . 

No person directly or indirectly shall give ?l: offer to give or p~rmlt or c~use .to be 
given money or anythll1g of value to a physlCIan, otolaryngologIst or aUdlOl?glst .as 
an inducement to inf1uence the recommendation of the purchase of a hearll1g aId. 

Nothing in this section shall prevent a physician, otolaryngologist or audiologist 
as an inducement to inf1uence the recommendation of the purchase of a hearing aid. 

NothiFlg in this section shall prevent a physician, audiologist, or otolaryngologist 
from suggesting a specific make and model of a hearing aid. 
Added by St. IB77, c. B7~, § 1. Amended by St. IB7~, c. 8GB, §!3. 

l!J77 Enactment. St. IH77, c. !)7H, § I, was approved Jan. 11. IB7H. 
1!l7H Amendment. St. 1!l7H, c. :IG:-l, §!i, approved by July H, IB7R, inserted "acting 

pursuant to section seventy-two" in the first paragraph. 

AG LAWSUIT FILED AGAINST FEDERAL REGULATIONS 

BOSTON lAP) .-A suit against the U.S. Food and Drug Administration, challeng­
ing its recent decision barring enforcement of a Massachusetts law that requires a 
medical evaluation prior to sale of a hearing aid, has been filed by Attorney General 
Francis X. Bellotti. 

The 1977 law was intended to curb widespread abuse in the sale of hearing aids to 
the elderly, according to a statement from Bellotti's office Tuesday. 

The state law says the medical evaluation may not be waived except for religious 
reasons, but the FDA regulations allow consumers to waive the evaluation for any 
reason. 

Bellotti said consumers frequently "spend large sums of money for hearing aids 
they do not need. Many of them are' elderly consumers on fixed incomes." 

The complaint was filed in U.S. District Court in Boston. 

Mr. MARKHAM. So that a year and a half goes by and we're still 
where we were then, and I don't think it is necessary that this be a 
futile exercise today. I guess I am enough of a cynic to think that it 
is going to require a good deal more than the House Committee 
and the regional office of the FTC to really make a change. One of 
the reasons that I feel it is difficult to make the change is that 
while the Director was reading her initial statement at the hear­
ing, if you just took the word elderly out, it fit because we are a 
ripoff society and it is only that the elderly are a more vulnerable 
section that they merit special consideration today here by your 
body. 

Our organization has had some problems over the years with the 
nursing home question. For instance, the problem of nursing homes 
simply rejecting people who are on Medicaid instead of on a more 
profitable arrangement. We have had a problem with one of the 
large nursing homes in Northampton that they are accepting 
people from New York state because the rates are higher there, 
and the Cooley Dickenson Hospital has complained publicly about 
this. Cooley Dickenson Hospital cannot get people transferred to 
that nursing home out of the hospital, so that the financial cost of 
medical care is increased by such practices. There is a tendency by 
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ma~y nursing homes to reject people who they consider heavy care 
pat~ents, people that are going to be some kind of a problem in 
takmg care of. 

There is also a problem that we have encountered in a somewhat 
more mode~t fashion ~hat was spoken of by the Gray Panther 
repr~sentahve, the denial of ordinary citizenship rights. This same 
nursmg home, one of our largest modern ones in Northampton 
ref':lsed to allow ~irc.ul~tion .of petitions to the mayor among th~ 
pat.lents. Now whIle !t IS a SImple denial of citizenship, it is also a 
senou~ attack 0I?- ,theIr mental and physical health as well. 

I thmk that If t~ere a~e a few areas that I would suggest as 
reform where changmg mIght be made, one would be action on the 
proposal of J.ean Weston that the idea that the Federal government 
pree~pt~ thIS. area and. cannot allow stricter State standards to 
prevaIl. rhat IS an ObVIOUS step there. I think furthermore that 
Federal sanctions on nursing homes could be increased and tight­
ened up because the Fe?el:al governm~nt is a major financier of 
the h?mes through MedICaid and MedIcare. As far as our experi­
ence m Northampton goes, regardless of the kinds of legislation 
that are passed, the kinds of regulations that are brought forward 
the presence of area legal service, in our case, the Western Massa~ 
c~usetts Legal Service, is the best guarantee that some progress 
wIll ~e ma~e there. We have problems with people being admitted 
or bemg rejected fro~ nursing .homes, but the only way that this 
can .be keRt track of, really, IS through the skill of the Legal 
?e~VICes offIce, a:r;td they h~ve been very effective, but as we know, 
It IS. one of the thmgs that IS labeled for the guillotine. 

Fmally.' I would say that because of the extensiveness of this 
problem m all the areas affecting health, that if there is going to 
be a real, change, t~at all of these leaches that are living off of the 
health of , the f\mencan people should be eliminated and a clear cut 
system of natIOnal health service such as the Dellums Bill which is 
perhaps ,the more .extreme form but at least is going ~s far as 
Canada for th~ natIOnal health program, be adopted. Until that is 
done, there wIll be a constant problem of ripping off of people in 
the health program are~ and particularly for the elderly. 

Mrs. PI~ES. I would lIke t? ask whether you think the Massachu­
setts nursmg homes regulatIOns are adequate? 

Mr. MARKl!AM. Well, if the regulations were lived up to, there 
would, be an Improvement and the only way they are lived up to is 
by enforcement. . 
~:s. ~INES. SO that there is inadequate enforcement, in your 

opmIOn, 111 that area'? 
Mr. MARKHA~. I think so. A weakness in it is the lack of an 

adequate ~p~'ratIOn, and the Legal Services can do that, but I think 
State prOVISIOn for that would make a difIerence. 

Mrs. PINES. Who would you recommend to provide that function? 
Mr. MARKrL~.~,1. ~ell, I t~ink ~oming out of the DA's office would 

be the most l;;,flectIve solutIOn SImply because that somehow when 
word comes down from the DA, that wields a great deal of pressure 
on people. 

~rs. PI~ES. Has the District Attorney in your area been active in 
thIS arena? 

----~----------.................. ----.... ~~~--------------------------------... --;~}--------~--------------~-------------------------------------------------------------------------------------
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Mr. MARKHAM. Well, Jean Weston has been active in a variety of 
problems affecting the elderly. By and large, the whole problem 
with nursing homes, however, has been handled through the Legal 
Services office. They have done-you can't call it an ombudsman 
because an ombudsman would probably be active continually in a 
given area and not necessarily just enforcing the law. 

Mrs. PINES. Mr. Benjamin, how would you respond to that? What 
would you think might be done to better enforce the regs that we 
have or for that matter, what would you recommend might be 
altered about the regulations to provide additional support at the 
State level? 

Mr. BENJAMIN. I think that the regulations by and large are 
pretty good and that the question is largely one of enforcement. I 
think what we need in Mai:isachusetts is a statutory ombudsman 
system that is more than a friendly vis.itor pr~gram,. a system th~t 
is oriented toward advocacy for the nghts of nursmg home reSI-
dents. 

Mrs. PINES. Do you think that Federal legislation is needed and 
if so, what would you recommend? 

Mr. BENJAMIN. I don't think that Federal legislation is necessar-
ily needed. I think it could be done that way. There could be 
incentives through the Medicare or Medicaid programs which are 
the principal financiers of the nursing home ind~stry \0 ~tates 
which provide that sort of advocacy system, I thmk prmcIpally 
through the Medicaid program, especially because that is where 
the money is flowing to the state to encourage states to set up 
active and vigorous mechanisms for enforcing resident rights. Cou­
pled with that, obviously, with the advocacy program, you need 
enforcement. I think it could be done locally at the DA level. The 
Attorney General's office in Massachusetts has done some very 
good work, but they don't have adequate staff t.o deal with more 
than the most extreme cases. We need-we SImply need more 
people and more attention devoted to the problem. . 

Mrs. PINES. This is obviously a very critical area, and nursmg 
home problems constitute one of the major areas in terms of abusE.' 
of the elderly, and I think that it is obvious to all of us that the 
answers are not simple and it was our hope in scheduling these 
hearings that we c01lld help identify additional means of dealing 
with some of the problems so that people could have self-enforce­
ment rights as opposed to always having to have a third party or 
enforcement agency intervene on their behalf. The Federal Trade 
Commission has worked over the years in tying to identify mecha­
nisms which would allow people to self-enforce those rights that 
they do have. Perhaps that is not a reasonable remedy in this 
particular area, but it is obvious we have a problem that needs to 
be dealt with. 

Mr. MARKHAM. If I may, for one moment, while self-enforcement 
is an excellent thing, with residents of nursing homes, you are 
really dealing with people who are in the most difficult position 
possible to enforce their own rights. People, because of their age, 
because of their frequent physical frailty, are extraordinarily vul­
nerable and they often fear for their own lives. They are unwilling 
to speak out for their own rights and you must have an active 
advocacy organization that is prepared to speak out for them. 
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Regarding the problem of unemployment compensation, the 
State power could carry them out. That would be helpful and the 
Fe.deral ~over!1I:~1ent could have saved some power in that field. I 
thmk mamly It IS a state problem. 

Mr. EDWARDS. I hate to look a little frustrated but I have eight 
young, ~ea1t~y men under eighteen ready to go lor tryouts for the 
state sWImmmg team in Massachusetts. We have to leave at 8:30. 
We hav~ to go to Boston.verY,shortly, but I can't resist commenting 
verl qUlckly on my fner:ds comm~nts here who recognize the 
senous problems that are I.nvolv~d WIth the nursing homes. I have 
taken a .much st~onger vIewpomt that there is definitely some 
Fe~eral. mterventIOn and override, if you will, with regards to 
legIslat~on. s~ch as the case. I mentiol!ed. I can't see any of the 
states mdIvIdually. preeIIf-ptmg the kmd of scenario of rushing 
across the ~tate hne~ wILh a woman in an ambulance heavily 
s~~ated agamst her wIll and her child and her son-in-law going to 
VISIt her and 10 and behold, there is an empty bed there. That is 
the' o~ly r?ason why they f~)Und out. It really is an incredible 
scena~IO b.em~ played out agam and again. I definitely think Feder­
alleglslatIOn IS necessary in this area. 
. The Gray. Panthers in ~pringfiel.d got the House of Representa­

tIves. CommIttee to establIsh heanngs here in Springfield of two 
nursmg homes ,;"ho were attempting to evict 180 people, and I will 
tell you somethmg, that lobby represented over 50 percent of the 
peo~le that were h~re. The n':lrsil!g home lobby is big business. 
D~n ~ let anybody kld you. It IS bIg business, big bucks involved. 
WIthm hours aftel: the press release was made with regard to the 
G~a~ Panthers gOing to take whatever action necessary we had 
wIthm our means, I got a telephone call from all the local directors 
of all those homes involved and his point was come on Paul let's 
talk. Now I have a private unlisted phone. 1t didn't ;top him. A 
couple hours later, my phone was ringing. I am saying there is a 
v,ery str.ong lol?by, and for John Q in a nuring home particularly to 
fIght thIS on hIS own, no way. 

Mrs. PINES. Thank you very much. 
Mr. EDW ~RDS. There was one other thing too before I forget. In 

~a~·y.land for ~he last conference we had, there were a number of 
m~Ivldl1:al ladles particularly who made reference to-and I can't 
thmk of the n~me-the prosthesis where a person who has cancer, 
for exam~le, of the breast and needed some from of prosthesis build 
up. ~atenal a~d so for\h, t~is was not covered and so therefore, 
t~IS IS some kmd of legIslatIOn that would be under your jurisdic­
tIon. 

~r.s. PINES. Well, on the State level, I know that we worked on 
thIS ~n the Commonwealth of Massachusetts; and certainly it is 
very Important. ' 
Ou~ second I?anel today would include Representative Francis 

L~Poll1te who IS now the Director of Human Resources for the 
Western M.assachusetts Department of Social Services Joseph 
~o~he, ChaIrman of the Springfield City Health Council' and the 
C~Ief Heal~h Planner of the Western Massachusetts Health Plan­
r;~ng Counc~l, Marg~ Vallone who is the Director of the Springfield 
CIty qouncIl on Agmg and Robert Gallant who is the Director of 
the HIghland Valley Elder Services. 
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I m 1 delighted to welcome you on behalf of the House Select 
Committee on Aging and the FTC. I have had the distinct pleasure 
of serving with Representative LaPointe and it gives me great 
pleasure to be in Springfield welcoming him. I think that we're 
very fortunate to have Representative LaPointe as the Director of 
Human Resources for the Department of Social Services and we 
would love to hear from you. 

STATE:\IENT OF FRANCIS LalPOINTE, DIRECTOR OF HUMAN RE­
SOURCES, \VESTElRN MASSACHUSETTS DEPARTMENT OF 
SOCIAL SERVICES 
Mr. LAPOINTE. Thank you very much. You did have an opportu­

nity to appear before my committee many times and served on 
Beacon Hill. It is a pleasure to reciprocate that process. Let me 
give you a sense of what I hope to do with this testimony; first, give 
you, the Commission, a sense of the Department of Social Services 
as it l'ef1ects on this, where they see the elderly as to how they are 
vulnerable and some examples of the kinds of misuse of the mar­
ketplace that we have found in terms of the elderly. 

The Department of Social Services is designed to carry out the 
function of retaining family structures in the traditional family 
mode. As we all know, that structure has been changing over the 
past half century considerably. At one time, we found a very large 
family unit ranging from newborn all the way to the elderly in one 
home and that provided assistance and help to the elderly which 
no longer exists. Now we're finding the elderly alone and who very 
much rely even upon Federal and State governmental programs, 
sometimes for subsistence but many times just for that companion­
ship and warmth function which does not exist because the elderly 
are very often alone in a home, away from families and away from 
friends or alone in apartments away from friends. 

Elderly housing has been a very important factor in alleviating 
some of that because then they are able to work together, but they 
are very much alone in many cases. 

We also find instances of elderly abuse. We're not hearing as 
much about elderly abuse, I think, as exists today. It is similar to 
what we didn't hear about child abuse ten years ago. It is just 
beginning to come to the surface. We do find instances of elderly 
abuse. What happens is that basically. the elderly who are abused 
are afraid to report partially because of taboos which exist relative 
to families; secondly, because many times, the person who is doing 
the abusing is the person that the elderly person relies on for 
support and subsistence. 

Then there is the other kind of fear and abuse which goes on and 
that is that an elderly person living alone is afraid of being robbed, 
so all those kinds of abuse occur and then on top of that, the thrust 
of this hearing occurs and we find what I call the merchants of 
greed are all in the market place and they prey like vultures on 
the elderly as a source of easy money and profit. 

Let me give you four or five examples of those kind of things we 
have come across. An elderly woman living alone owning her own 
house in her 60's competent to live alone and take care of herself. 
Her husband is dead. The children have moved away significantly 
far enough from the neighborhood that they are not there all the 
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time to help her. Her roof needs to be replaced. They called in a 
cont,ractor. The contractor says $5,000 to replace the roof. We're 
talkmg about an average ranch home. I think the dimensions 
might be 35 by ;19, something of that sort, a small house, $5,000 to 
replace that roof. The woman knows no better and spends five 
thousand dollars to replace the roof. 

In the case that I dealt with, the woman got to pay about $2500 
and then spoke with me because she couldn't pay the rest and we 
were able to arrange something with the company by indicating we 
thought that the profit was excessive and they agreed not to charge 
quite as much, but if she hadn't come to someone she would have 
paid the $5,000 one way or another or they might have attached 
her home. 
Ano~~er simil~r kind of sit:uation, two elderly people in a home, 

both hvmg, don t want to pamt the house any more. It is a job to 
climb the .ladder! ~o they decided, let's get aluminum siding. They 
had alum mum sIdmg put on the house, making no specific agree­
n:e!1t. They trus~ed. the person that was going to put the aluminum 
sIdmg on. The bIll IS $10,000. They didn't pay $10,000 for the home 
when they bought it and they don't have $10,000 to make the 
payment. They are under threat of attachment to their home. 
Again, a case which we were able to work out but which was the 
kind of thing we found. 

An instanc~ which o~curred in my own family, an elderly woman 
bought a sewmg machme and made an agreement with the sales­
person that she would pay half down and in thirty days, pay 
mterest free the balance. One week later, she received a booklet of 
payments from a loan company. The loan had been sold to a loan 
company. I don't think they would have done that unless this 
person was an .elderly pers0!1' ~n th,at case, a few calls straightened 
It out very qUlckly~ She paId It off the next week to get them off 
her back, but that loan was actually sold and that wouldn't happen 
if that person wasn't elderly. 

I t~ink th~ worst one I came across was two elderly people both 
well mto theIr 70's had an agreement with one of their children to 
hold the mortgage on a property. That child or that adult child 
who held the property then secured a loan on the property with 
the mortgage held by the parents. Subsequent to that, the child did 
not pay the payments on the loan. The loan became in default. The 
parents then sold.the property, making a settlement and moved off 
m,to elderly housmg. They had approximately $4,000 in the bank 
after all the occurrences of that sale. The bank continually sued 
that elderly couple. They went to court four times trying to receive 
t,he amount of payment from that loan. First, they didn't have the 
full.amount of that loan. Secondly, they were not responsible for it. 
Thel.r lawyer told them they were not responsible for it. The bank 
contmuall~ brought. them to court. Finally, they made an agree­
m,ent. I objected to It, but they told me, look, we want to get this 
off our .back, we can not continue to do this, we're tired of it and 
~very t.lme we go, we have to pay the lawyer anyhow. They had 
~4,OO~) In ~he bank. The bank settled for $:1,000 of the $4,000 to get 
It off theIr back. It was a loan they had no responsibility for. If 
they had not been elderly, I don't think that would have happened. 
Those cases exist. 
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The second category which I would like to address next very 
briefly is the institutional abuse that has been mentioned here. 
One of the things that has not been mentioned, however, is the 
institutions which care for the elderly which are designed basically 
to make money, and the way to make money is to hire cheaper 
non-trained, non-qualified and non-experienced personnel. A case 
came to us just this week because it affected some elderly folks 
where a non-trained, very young woman was placed into a nursing 
home-not placed but went to a nursing home to work and was 
requested to perform a semi-medical function which she had no 
training for whatsoever. She had a source of recourse to that and 
that situation was also straightened out, but I think we need to 
know that institutional abuse comes from the fact that these nurs­
ing homes are there to make money and perhaps what you need to 
look into is the possibility of greater control of staffing and train­
ing for those individuals in those nursing homes. These are issues 
which have come before us which we're concerned about. I think 
these hearings are a very important first step toward making 
corrections in these kinds of abuses. It may be a long road, but this 
is a good step and I wish you well on your journey. Thank you. 

[The prepared statement of Mr. LaPointe follows:] 

PREPARED STATEMENT OF FRANCIS LAPOINTE, DIRECTOR OF HUMAN RESOURCES, 
WESTERN MASSACHUSETTS DEPARTMENT OF SOCIAL SERVICES 

The Department of Social Services in l'vlassachusetts is mandated to carry out 
functions which will retain family structures in the traditional family mode. 

That structure has changed over the past half century from a rural cohesive 
family ranging from newborn to elderly living together in one large home to a 
considerably splintered family which is many cases leaves the elderly members of a 
family alone in an apartment or home away from their children and for some, away 
from all relatives, friends and acquaintances who might offer support and guidance. 

We find elderly alone and reliant upon government programs not necessarily for 
sustenance (though some must have that category of assistance), but for the neces­
sary companionship and warmth critical for a functional and worthwhile life. This 
lonely existance is sad enough, but beyond that there are some elderly who are 
physically abused as are children abused in this society. 

Little is known or heard of elderly abuse as compared to spousal or child abuse; 
elderly abuse is presently at the point where child abuse was 10 years ago. It is 
occurring, but few are willing to report these violent acts because of fear of further 
acts of violence and because elderly who are abused generally are reliant upon the 
individual who is inflicting the punishment for support and sustenance. 

Fear and abuse constantly haunt the lonely elderly person whether from persons 
who are responsible for them or intruders into their homes who frighten and rob 
them. 

Beyond all of this, elderly who in some cases have little enough to eat are sold 
devices and services which range from contraceptive devices to unneeded insuranee 
policies. 

The merchants of greed prey like vultures upon the elderly as a source of easy 
money and profit. In the early seventies, the book, "The Dark Side of the Market­
place", by a U.S. Senator, told of elderly persons who were swindled out of the home 
through loans as small as $GOO. 

Cancer insurance policies are sold as if the policy will prevent eancer. So-called 
cover all health policies are sold when little or no coverage is actually afforded. 
Patterns are defined by the merchants of greed in that in wealthy suburbs such as 
Longmeadow, they will sell burglar alarms to frightened elderly citizens and in 
areas of lesser income, they sell insurance policies which cost less using tlw old 
adage that you get what you can from the marketplace. 

Institutional abuse must also be considered when one studies the problems of the 
elderly in this society. Institutions are designed to make money, therd'ore it is 
cheaper to hire non-trained, non-qualified personnel to carry our funeHons rather 
than train and or hire those with background and skills to serviC'e plderly institu­
tions. In institutions, dignity is an important issup and it raises varipd emotional 
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issues of life value and reason for existence in the minds of the elderly who reside 
in institutions which are controlled in some cases by greed rather than need. 

Present budget decisions could keep elderly away from Home Care meals, lunch 
programs, etc. which bring them in contact with the outside world. That contact is a 
safety margin both for emotional and physical needs, but also for information and 
security from the greed merchants. When alone and isolated, the elderly are more 
vulnerable to the quick talker who will sell them products and services they do not 
need. The range in products is endless, but Health Insurance, land, funeral arrange­
ments, hearing aids and protection devices are the main ones along with services 
which are on the list to sell to the lonely, frightened elderly person. 

This Nation is not filled with vulnerable frightened elderly, many care for them­
selves and enjoy happy and full lives. This does not mean however that we should 
ignore those who need society's help. The challenge before us is to create an 
atmosphere in which our elderly citizens can flourish, be creative and lead lives of 
respect .... it can be done. 

Perhaps it will require an entirely new attitude on the part of Americans, one 
which requires a turn away from self need to the needs of others. One which 
requires those with much to share their bounty with those with little. As President 
John Kennedy said, "A Nation which cannot provide for the few who are poor, 
cannot survive for the manv." 

But that goal may be elusive today and may never fully come, but today we can 
help the elderly with full funding of governmental programs to help them and by 
keeping them informed as to the pitfalls in which they can fall prey to in the 
marketplace. 

Some I believe your agency can institute and some each of us can carry out easily: 
1. Hug your Grandmother Day, the card may be nice, but the warmth of a 

youthful arm is better. Visit with the elderly, take them out with you. 
2. Television has afternoofl specials for kids as they return from school. Why not 

an early afternoon special for the elderly, one entertaining with information as the 
kids' specials are. 

g. The FTC could purchase TV time for commercials warning against the abuses 
in the marketplace which the elderly should be cautious of. 

4. Many elderly follow soaps, those soaps stars would be excellent spokespersons 
for the TV commercials dealing with protection of the elderly in the marketplace. 

5. Appearances at the various elderly meetings each week by spokespersons both 
official and non-official warning of these problems could help. 

(i. Local clubs and organizations; Elks, Knights of Columbus, Lions etc. could help 
in the distribution of information. 

7. The elderly read newspapers from cover to cover, that is another place for 
information and ads to warn of the dangers. 

K Doctors and hospitals are another source for the dissemination of this material. 
D. Elderly Housing Associations will be happy to distribute literature, the housing 

authorities will probably be equally as enthusiastic. 
I have suggested a limited number of directions and ideas which can be taken by 

people and agencies to begin to resolve this problem, few need great sums of money. 
The warmth must come from people, the information frcJm governmental agencies 
perhaps in concert with reputable companies who will gain by supporting the 
dewlopment and distribution of this information. 

Many say these are dark times for programs which help people, generally the 
elderly hm'e been immune from that criticism in the past, but beyond that the 
budget crunch which we face both in this state and in the Nation can be the 
challt'nge to innovation which will make these proposals less costly and more 
ef'fpctivp for thp elderly in our Nation. 

These hearings are a first and vital step. I wish you well in your task, it is 
difficult but most worthy. I am sure you will succeed. 

Mr. HALAMANDARIS. That was a good statement. I subscribe to 
everything you had to say and I think you put it succinctly and 
well. I would like to follow you with Mr. Gallant. 

STATEMENT OF ROBERT GALLANT, DIRECTOR, HIGHLAND 
VALLEY ELDER SERVICES 

Mr. GALLANT. As Director of Highland Valley Elder Services, 
Incorporated in Northampton, Massachusetts, I have participated 
these last four years in a system for which the Federal government 
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is responsible, a system of area agencies on aging which has blan­
keted the country since the Older Americans Act of 1965. Since my 
agency is designated by the State of Massachusetts as a home care 
corporation, I have also participated in one of the best systems of 
care in the country in a state where the commitment to quality 
community living for people over sixty is matched by one .of ~he 

'highest per capita investments in the country to contmuing 
independence for elders in prevention of institutionalization. 

The systems that have emerged these last years have had their 
mandate from the medical level, support at the State level and 
control at the local level by consumers themselves. They represent 
some of the best thinking of policy makers in our country and have 
the potential for some of the best results any of us could imagine 
for the quality of our lives, for the long life of our fathers, moth­
er's, sisters, brothers, grandfathers, grandmothers, children and 
ourselves. Still in their infancy, these systems are making it possi­
ble for people to congregate in community dining experiences like 
meal sites, receive help from crews of chore workers, homemakers, 
companions, legal service workers and case managers. They assist 
the process of long living by increasing the options people can turn 
to. The nursing home is no longer the only alternative. Individuals 
and families can make and maintain their investments in quality 
long living with the assistance of these systems. Think of it. vVhat 
more impurtant systems could we think of? These systems certain­
ly have to take a place of pride alongside the systems whose 
equally bright minds have devised moon landings, space shuttles 
and MBX missles. Noone could rationally argue that systems 
designed for quality long living should not earn and maintain not 
only the commitment of a nation like ours but our investment in 
them as a first priorty. Yet these days, they are being replaced by 
safety nets. 

I submit to you that the Presidential and Congressional budgets 
we're seeing voted in our Federal and State congresses are the 
greatest example of fraudulence against all of us who might expect 
a relationship of trusting partnership with our government as we 
1ive our lives. In tlf'e present climate, I as a manager am threat­
ened with being an example of fraudulence and waste as people 
look for scapegoats to satisfy claims that our helping systems are 
shoddy. Elders who sit on governing boards controlling these sys­
tems have to sit on boards watching regulations, policies and fund­
ing disappear. Elder consumers and families who look to these 
systems are threatened with program cuts and broken promises. A 
hearing investigating fraudulence is a good place to bring this 
message. While we have eradicated deceitful practices and protect 
all of us against fraudulence, these practices may only be the tip of 
the iceberg. Are we that much of a throwaway cultuI'e? We should 
not only chase after fraudulence but we should maintain invest­
ments in our values and commitment to quality long living and to 
the citizens who support these commitments. Thank you. 

Mr. HALAMANDARIS. That too was an eloquent statement. We 
appreciate that. Once again, I would say wholeheartedly I sub­
scribe to your comments. I too wish we could do something about it 
and we may' be able to sometime tomorrow. There is a major 
hearing of our Committee which involves the proposals of cutbacks 
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of Social Security. I think there is some co~lescen...;e in the House of 
Representatives at least to stand up and fight against those cuts 
which will have an important effect not oniy 0;' those who are 
present that receive Social Security but future generations as well. 

Mr. Roche. 

STATEMENT OF JOSEPH ROCHE, CHAIRMAN, SPRINC?IELD 
CITY HEALTH COUNCIL; AND CHIEF HEALTH PLAi::~ER, 
WESTERN MASSACHUSETTS HEALTH PLANNING COUNCIL 

Mr. ROCHE. I am Joe Roche and I come here today both as a 
professional health planner and the past Chief Planner of the 
Western Massachusetts Health Services Agency. Also, in my capac­
ity, I have acted as Chairman of the Springfield Public Health 
Council which is a statutory body that oversees the Department of 
Public Health in the City of Springfield. 

The purpose of my testimony today is really to talk about some 
systemic problems in the insurance area for the elderly which 
make them vulnerable to fraud. In essence, I plan to talk about the 
three conditions for fraud in the insurance market because I am of 
the opinion that if we had a more reliable, sound health insurance 
program for our elderly, they in fact would not be vulnerable to 
the types of fraud that takes place in the market place. And on 
that note, what I would like to do is spend a few moments talking 
about the Medicare program which, in my estimation in many 
cases, amounts to about a ten thousand dollar fraud, fraudulent in 
the sense that people enter that program or system thinking that 
they are going to be fully covered by them and finding out in the 
course of a year that frequently, they can run up a medical bill of 
about ten thousand dollars in addition to what is covered. 

What I would like to do is take you through that scenario for a 
few moments. To begin with, in order to even begin to receive 
hospital benefits, there has to be a one hundred sixty dollar deduct­
ible that the Medicare recipient has to pay. That is the beginning 
of the ten thousand dollar figure. From there, there is a forty 
dollar co-payment after the first sixty days, so I came up with a 
figure of about twelve hundred dollars from that. Then there is a 
thing that is called reserve days. Well, the interesting thing about 
reserve days is after you use up your ninety days on Medicare, 
you're entitled to an additional sixty reserve days at double the 
price of the co-payment which you were paying during the first 
sixty days which comes to a pretty wop ping forty three hundred 
dollars for an initial total of about fifty five hundred dollars that 
somehow, somewhere that person has got to payout of pocket. Now 
perhaps that comes through some type of coverage in some other 
third party care of insurance, but frequently, it does not. 

Let's take the case of someone that has a very chronic illness or 
is injured seriously and had some type of Medicare. Maybe they 
were in a serious accident. Perhaps there was someone that had a 
bad case of diabetes or some other type of serious chronic disease 
or illness. They use up all their days in the hospital. They use up 
all their reserve days. They now are in a llursing home. Nursing 
home coverage the first twenty days are paid for by Medicare. 
Thereafter, the Medicare recipient is expected to pay-and these 
are l~)7B figures by the way-twenty dollars a day for the twenty 
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first to the hundredth day for about another sixteen hundred dol­
lars so here we have a case of someone who has been institutional­
ized' for two hundred twenty days and it is conceivable they have 
got about a seventy two hundred dollar m~~ical bill. Well, that 
Medicare does not entirely cover all the medicme, all the ca~e that 
was given by the physician or other health car~ professI~nal~. 
What I was talking about was Medicare A and MedIcare B wh~ch ~s 
the Medicare part of it and has a program related to pay whIch IS 
considered eighty percent of th~ ;reasonable charge~ .. Frequently, 
physicians can have additional. bIllIng and ~o~e physI.cIans ~o that. 
They are not on Medicare assignmen~, so It IS c?nceivable m that 
same period of time, I would submIt very easIly, that someone 
could run up another medical bill of about three thousand dollars 
that they would be expected somehow to m~et. . 

Now let me just go for a moment and gIve you some Idea what 
Medicare does not cover. We're talking now about ten thousand 
dollars that they are in the hole already on the basis of serv~ces 
that can be covered. Let's just speak for the moment abou.t servIc~s 
that cannot be covered by Medicare. Acupuncture, chIropractIc 
services outside of manipulation of spine to correct subluxation, 
cosmetic surgery, dental care in connection with treatment, filli.ng, 
removal, replacement of teeth, root canal th~rapy,. surgery for Im­
pacted teeth and other su~gical procedures Involvmg .t~e teeth or 
structures directly supportmg the teeth, drugs or medicmes to bu{' 
with or without a doctor's prescription, eye glasses and eye examI­
nations, routine foot care, structural misalignments, removal of 
warts calluses corns, hearing aids and ear examinations, home­
make~ services: immunization unless required because of an injury 
or immedicate risk of infection. 

By the way, the situation I have spoken of, Springfield right now 
in its budget, because of Proposition two and a half, does not have 
the funds for these services and we're trying to fight to get those 
monies back in. 

Injections, meals served in the home, nurs~ng care on a full-time 
basis in the home, custodial care in a nursIng home are also not 
covered. That is, the person has to have some type of rehabilitative 
care in order for it to cover it. 

Orthopedic shoes, routine physical examinations and related 
tests services performed by immediate relatives or members of 
your' household are also not covered, so I submit to you that when 
you have a system that has so many gaping holes in it, that 
virtually is no type of a safetv for many people that are very 
vulnerable to fraud. If someone vcomes along with a slick sounding 
insurance proposal and tells them that these .services will ?e ~et, 
the preconditions have been set and I submIt that the dIrectIOn 
that the committee should be going is not just trying to pursue all 
the perpetrators of fraudulence-and there are many of them-I 
suggest the real cure is to do something about patching up the 
system by curing--

Mr. HALAMANDARIS. May I interject? Congressman Pepper will 
be introducing a bill which will relate to some of these services 
presently not covered such as eye examinations or eye glasses and 
dental care and hearing aids and out of hospital prescriptions. That 
will be a funded 30 percent by a premium for senior citizens which 
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is equal to the part B premium and the remaining 70 percent of 
the program that will be raised by an excise tax. So we hear you 
and we're already moving in the right direction and we have issued 
a report which says exactly as you have said. 

Mr. ROCHE. Along that level, in conclusion, what I was going to 
say is that I think that is one of the directions that the Committee 
needs to take; and frankly, I won't spend my time here urging you 
about my views on the National Health Service System. It is an 
absolute disgrace that we have elderly people, many of whom have 
paid into our taxation system for years and have given a great 
many things for this country that find themselves in the situation 
they do in terms of medical care insurance. 

I think that some of the other ideas that perhaps you could 
explore in terms of protection against fraud-and I heard one of 
the ideas mentioned here earlier-is the whole idea of having an 
elderly ombudsmanship program. I know there was one experi­
enced with the Massachusetts program, but I believe that is in a 
pretty weakened state today. I think there should be some thought 
given to coming up with experimental models of elderly care. 

For example, in the city of Springfield, Mercy Hospital did have 
a health plan organization for the elderly which was a prepaid 
program. They get many of the services or products that they talk 
about that are not covered. In addition to that, I would suggest 
that the government would be well to invest some money in prime 
time television programs to talk about some of those more shoddy 
health insurance schemes that are going on. 

Mrs. PINES. Thank you. Ms. Vallone, please? 

STATEMENT OF MARGE VALLONE, DIRECTOR, SPRINGFIELD 
CITY COUNCIL ON AGING 

Ms. VALLONE. One of the concerns that I have is the cuts in legal 
services. Poor people and elderly people come to us for free legal 
service. I know our office is an advocacy office and most of the 
people that need this type of service come into our office first or 
they call us and say, where can we go with this problem, where can 
we go with that. Now we are not lawyers, and I would say that a 
great deal of our clients need lawyers, legal services. If this is cut 
out, I see a great deal of fraud that we never even dreamed would 
happen, so we would hope that your committees will keep legal 
services in for all Americans who cannot afford them and I don't 
believe 4-hat pro bono services would ever answer the need in any 
community and I don't see it in this country. Most important is to 
keep legal services where people can get them. 

Mrs. PINES. I would hope that you would communicate with your 
elected people in Congress with regard to that because your Con­
gress people have the authority to vote on whether or not the 
funds are allocated to any particular program. Certainly the Feder­
al Trade Commission doesn't have any auhority in the Congress 
with regard to allocation of dollars. 

Ms. VALLONE. Well, I feel that in your position in Washington, 
that it would be proper-I am sure you have done it-to make 
them aware that if legal services are cut, that your job will be a 
hundred times as difficult as it already is today. 
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On the hearing aids, that has been a great, great problem in this 
area. It has been for a number of years. The fact that people are 
able to sign a waiver for medical exams has created problems. They 
don't actually understand what that means, and when hearing aid 
dealers go into the home, they sign a bunch of papers. Before you 
know it, they have signed a legal waiver. 

I had a call this week from a visiting nurse who said there was 
an eighty four year old client of hers that had purchased a hearing 
aid or started to until the visiting nurse got there and she was 
telling her about it. The man had came in, given her a test and 
took forty dollars from her. The visiting nurse went over the infor­
mation with her and she hadn't realized she signed a waiver and 
he never expressed that. The visiting nurse called him. They re­
fused to give the money back and said that she absolutely under­
stood when he gave her the information on the waiver. 

I had a gentleman, after I had talked about hearing aids, at a 
very big meeting come up to me after and said Mrs. Vallone, I have 
the best hearing aid dealer around. He told me he was ninety years 
old' and for the past seven years, that his hearing aid dealer had 
come twice a year, examined his ears and given him the very latest 
in hearing aids twice a year to find out that each time, the hearing 
aid cost eight or nine hundred dollars and he gave him a two 
hundred dollar trade-in value. 

So people don't know about the hearing aids and that waiver 
should really be looked at. I can see for religious purposes, but 
people don't understand it and it is not explained to them. 

On the nursing homes, people are in fear. They are on Medicaid. 
They don't feel that they are really wanted in the home and to 
think that the elderly who do have their wits about them along 
with people who have mental problems who are now filling our 
nursing homes across the country will never speak for themselves, 
I don't think this will ever happen. They are in fear and I would 
concur that there should be staff training for nursing home person­
nel on how to deal with elderly people. 

Mrs. PINES. Thank you very much. I would like to address a 
question to Mr. Roche. I understand that there are proposals that 
are being discussed in Washington that would allow the states to 
opt out on Medigap. Would you like to comment to that? 

Mr. ROCHE. Yes, I think that even though it is not a perfect 
program, to allow that to happen I think really would exacerbate 
the situation that we talked about here today; that if anything, we 
need a more comprehensive system, perhaps something along the 
lines of Option C. In the interim, I think it would be a real 
mistake. I know we're here talking about fraud, but I think we 
have set up a series of preconditions that make people extremely 
vulnerable to that. If you are looking ahead and you know that you 
might, over a course of a year, face anywhere from ten to fifteen 
thousand dollars in additional medical bills, you're ripe for some­
body coming in and fast selling you some sort of insurance policy. 

Ms. VALLONE. I wanted to touch on the health insurance also. 
Even a member of my own family had purchased health insurance 
unbeknown to me from out of state. They were hospitalized. They 
could never collect one dime and they didn't have another policy. 
They could not even collect on the original policy that they pur-
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chased, ~ut thro~gh the five years that they were a member of that 
corporatIOn, theIr checks were cashed each month but th' I' 
was never answered. ' ell' c aIm 

Mrs. PINES. We appreciate your taking the time to come. We 
very muc~ hope that y~ur comments will help the House Commit­
te.e on Agmg to de.tern:-me what should be important in the future 
WIth regard t~ legIslatIOn, and the Federal Trade Commission will 
caref~lly conSIder th.e tes~imony you have provided and hopefull , 
de ~Ill b.e able to IdentIfy some objectives that will help us fn 

ealmg WIth some of the problems addressed here. We are particu­
~arly gra~eful for your concern, commitment, and interest in J'oin­
mg us thIS afternoon. 

[Whereupon, at 4 p.m., the hearing was adjourned.] 

_
____ m ________________________________________________________________________ ·.} ____________________ &-____________________________________________________________________________ __ 

------ --
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APPENDIX 1 

Submitted for the record by John T. Montgomery, Assistant 
Attorney General, and Chief of the Consumer Protection 
Division, Conmonwealth of Massachusetts. 

...... \. ,.. -x ..... 

(( r··~1~·r: fl~r>;:r[t'J r' • .f .'.:1'-.(:,(.- f~flC~().I·{·c-' (~- ... :dl.,.~L ·.d.LU'::(~ ! .... ' ... .c,vl.(:. ...... J'"~~')" .......... Lt.. .... , 
\llDDLESE~.SS. TEMPORARY INt..!UNCTION :--;0. 77-1955 

~.:I' 
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George Michael "!a::-d of Lo\·!e11. in sa; d COIJ>"Ihr Qf' 

Hiddlesex dOine: b:.:s;ness as Tm'.11 and Cow't.""v 

Roo·fing. I'!a1thag RQof;n~ Sen·jce, ,:)",,,,CO>"l Hill PQQf'in'" and S1.r;rl;~bt 
Ser"J'ice, dei'e11de.nts and your. 

AgellfS. Arrome,rs alld Coullsellors. alld each alld el'er)' of [flem. 
GREETING: 

WHEREAS. it has been represented unto us in our Superior Court. by COll'-!non,,,eal th of 

Joia,ssacnus etts! a sovereign state renresented b,r the Attorney 
Q'<?ne""aJ 

plaintiff ••. that! tjf.j"i • said plaintiff ,haS filed a complaint in our said Court 
against you, the said defendants 

----------------------------------------------------------------_whereulsrud 
plaintiff 

defendant 
al110ng other things, pray 

GEORGE M. I'TARD 
for a Writ of Injunction against you. the said 

to restrain you and the persons before named from doing certain acts and things in said 
complaint set forth. and hereinafter particulnrly specified and mentioned. We. therefore. 
in con,iderntion of the prel11ises. do strictly enjoin and coml11nnd you. the said defendnl11 
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and all and every the persall> before 1l3med. (0 desist and re;win from 

;rope""'-:v. re2.' CY' '!)e!"'so!':~l. ~-0U. ~:Ji',r (''!.'"'"!':I, '::o';!1-:;"v or indi ... -i:.'....·a.l;.v, 

E-XCE'!J"'C :cr fair ccns:'d.eratic:"':. a:::i iu:--t.!:.er :rO::l ente!"i!1E: e.:-" .... ccr!~=--E.=t 

for a ~rice in excess of $1$00.00. o~ co1lectin5. receivonE. or 

e:-ce'O~:'!"'~!:" e~+v ua'\;T.:e~"t in Excess ()~ s~ :;QC. CO i:1 cCT"_"1ec-!::ion ~.::. -:11 £;:y 
:-".;.~·~re ~~of:'ng, =as,:~_::",,". "Ca.v:"~_;:. ::.crr~e i::-::::--cve-.r:er.:t or re:la t-e:::' services 

E:' 'len -:he P:ttornev Gene!'a1 seye:-:i::v-t,::o (72) ho~::,s 1 notiCe :'.n ":::'i ti-'rlg 
c: _',RQU:-' inter.::io::-: 'to e~ter i:::-:: s·..1cl: c~!:t:,act c!" to colI e:.::-:. , receive, 

l ... ssistant Attorr:ev Ge~e:,al S-":'S:::-.. 2. =!'e",- cr he:' designee 2...""'l::! s!'"_a1 1 
s-:a-:e ::he name E...'l"J.c. ac.c.ress C?: t;:e cust~:1e:, ;','i th "\lr.om you ~ !:teni to 

cO SUC!l 'DUS i ness 2.."1::' further f::'c::: co i lecti!:.E. recei Vi ne;:. c::' 2.cce"Dting 
E,. .. w "Dav!:ien-: in excess of $' :;00. CO in oor.nsction '.d th any ::1.::;;-.:.re 
roofing, !:lasonry. p2.ving, hone '::::;:ro-,'e::-,ents or related ser'.rices for 

-::ersonal. family or l:.ousehol d -::t:.::-Doses, until yOU shall 1:.e::e -c!'ovided 

t!le Atte!"nev General \':i th a co:J\' of the contract used by '.'au in con­

Ylec,ien ",'i th such services. Suo!: oontrect si-:a". in addi 'to or to 
confor~'; nE to all reouirements cf ' a .. '! and to ell 'Drior or::'ers or 
jucgmen~s directed to you, contain 2..~ itsnized statement cf ,sepa!'ate 

Drices for labor an::' materials for each senarate aSDect cf t!le 

vrork covered the!'ebv 2.."'1d further -rroI:', cc=encinE to render or 
renc.erine: anv reofing, !:Jasonry. -:laving. hC::Je itlDrOvement. or related 
services to B.."ly eonS'l:.!ner for -csrscne.l, family or !lousehol::' p-.:.r:Jcses, 

unti, three (3) days after SUC!'l conS\.L-::e~ has executec. ar..c. ::'ecei ved a 

co'O~r of 2. VITi tte~ ccn~:-act. exes-=:--: \·.p~e!"e e. bona fide eme;:'::e!'1CV 
dav -::E:":'OC.: 

77 

until the further order ell our said Court, or some Justic thereof. 
\\,itness~ameS t-', LynCh, Jr. Esq. Esquire. at Cambridge. this sixteenth 

day of November . in the year of our Lord one thousand nine 

hundred and seyer;ty-",i ne ~()~ o Clerk. 

84-585 0 - 82 -- 6 
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:.:t::,~cses. 2.. ~:."'':'ce ',':!:':C;1 ey.~ee:'s -:.::e =8..:..::- ":2.1'..:.e of se!""Vices 
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until the furtjer order of our s3id Court, or some lustic thereof. 
Witness. ames p, Lynch, Jr, Esq. Esquire, at Cambridge, this f'ixteenth 

_-a =::, 

day of November , in the year of our Lord one thous3nd nine 

hundred and seyent)'_-ni ne ~n~ o Clerk. 

84-385 0 - 82 -- 6 



78 

AFFIDAVIT OF WILBUR COONEY 

I Wilbur Cooney, hereby depose and state as follows: 
1'. Since 1HGO, I have resided at Hi Faneuil Street, Waltham, Massachusetts. My 

wife and daughter reside with me. My wife and I own the hOllS~ at that address and 
rent out an upstairs apartment. I am 72 years old and ~ave .angma.. . 

2. In or about December, 1D73, my wife and I ha~ mtenor redecoratm~ done m 
the upstairs apartment, and around February, 1H d), we had redecoratmg done 
downstairs. . 

:1. In or about the first week of September, 1H7H, I noticed that there was s?me 
slate missing from the roof of the house, and I observed that I could see daylIght 
through cracks in the attic ceiling. 

4. On Monday and Tuesday, September 10 and .11, 197D, ~ c~lled three r?ofers who 
were unable to do the job. One came to look at It, but saId It was too hIgh. I then 
looked in the West Suburban Bell Telephone Yellow Pages and observed the adver­
tisement of Waltham Roofing Service, a copy of which is attached and marked 
Exhibit "A". . 

G. Around 11:0() a.m. on Tuesday, September 11, 1979, I called the n~m:ber lIsted 
for Waltham Roofing Service. A woman answered and I left a bnef message. 

fi. Around 1:80 or 2:00 p.m., I received a telephone call from a n~an from Walt~am 
Roofing Service. I described my problem and told him I was worned about posslbly-
approaching hurricanes. He said he would come over that day. . . 

7. Around :-l:O() p.m., I was out in the driveway when two men arnved m a truck, 
which had no company name written on it. 

I met the two men in the driveway. They introduced themselves as brothers from 
the roofing company and said their last name was Ward. The next day, I learned 
that one was named "George" and the other "Jerry". 

I got two ladders from them and Jerry went up on"the roof. H~ li~~e~ up ~he slate 
shingles near the caJ..jJing, and said "Those are bad. qeorge sald, It s gOlr:g to be 
an expensive job." He said it would take two ~:e.? WIth a rope, one holdmg the 
other. He said the hourly rate per man would be ~2D.OO. .. . 

I mentioned that I could also see light around the two vent pIpes m the roof and 
they said that the vents needed doing. . 

George said that they would need copper platmg to re-cap the roof. . 
I obtained a measure from the cellar, and they measured the dlmenslOns of the 

house on the ground. " ." , 
Then, George said, "We need $XOO.OO to purchase the copper. I.sUld .I haven t 

got money like that around". Bo~h George ~~d Jerry then looke? 111 theIr wall~ts 
and said they would take care Of.lt. They left 111. the truck. No wntten contract was 
prepared. They did not say anythmg about my nght to cancel. 

R. Around 9:20 a.m., on Wednesday, September 12, 197D, four men from the 
roofing company arrived. George and Jerry were not with them. Three men. went l~P 
on the roof and one stayed on the ground. One man with a mustache ~n.d lIght halr 
told me that the chimney also needed doing. I told him to go ah~ad, If It had to be 
done. The men took a half~hour lunch break and worked until about :i::W p.m. 
George and Jerry came by at closing time. .,-. . 

9. Around 9:05 a.m., on Thursday, September 1,1, H) I H, three m.en from the 
company arrived and began work again. George and Jerry were not WIth them, but 
popped in and out during the day. George. s~'~me,d to be th.~. boss. The ~en took 
lunch from 12:00 noon to 12:40 p.m., and f1l11She work at ,,:.10 p.m. I gave them 
some tarpaper to cover the cap of the roof temporarily, as a storn was expected. 
They also took my broom and bucket, which they never returned. 

10. On Friday, September 14, 1mH, it rained and no one from the cou:pany Came. 
11. On Monday, September 17, 1H79, six men from the company arnved 5u·.ound 

10:00 a.m., and began work. George and J~rry came by l~ter. They had hl1ls~ed 
work on the chimney and they started putt111g copper capP111g on the roof. Durll1g 
the day, I loaned them my torch for soldering. Th~y stopped ~ork around 4:00 p.m. 

12. On Tuesday, September 18, Hl7H, about SIX men arrIved and began work 
around 8:BO a.m. They worked until about :3:00 p.m., with time out for lunch. At the 
end of the day, George told me that they would ~ome back and finish the next day. 
He said he would take some men off another Job. Geor~2 thl'n asked whether I 
wanted new copper to be put above the bay. I sai~ th~t it was just redone in 1!)7.4. 
George said it would only last a little longer. I sald he shoul~ go ahead a~d do It. 

1:3. On Wednesday, September l!), l!l7!l, a numb'.:r of men arrIved ar~u.nd .l:(~O a.m. 
I observed about three on the roof and two 0'.1 the ground. In addItion, George, 
Jerry, and a man named Paul worked inside the attic. I believe it was on this day 

- r), 
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that George told me that his father was also a roofer and had taught him all he 
knew. He said his father was very exacting and you had to do everything right for 
him. Also, he said that his father had come by our house one night and told George 
to give me a break. I asked George where he lived and he said Chelmsford. 

At one point, I also told George about my angina and he later told me that his 
father had had open-heart surgery. 

14. At about 10:00 a.m. on Wednesday, I was working in the garden when George 
came over to me and stated that they would be finished that day. He then said the 
price would be $18,000. I said, "No. That's going to wipe me out. I only have $16,000 
plus a little in another bank". George said he would go and talk to Jerry, and see 
what they could do. 

I had seen George getting a little huffy and I knew he could flare up. 
George came back to me and said they could accept $16,500. He said, "We'll give 

you today free". He said they wanted payment immediately. 
I went into the kitchen and told my wife what they wanted, and we got ready to 

go straight to the bank. 
George then said that he wanted cash, but I said, No, that we did everything by 

check. George then wrote out on a piece of paper the name of "Paul Fryns", to 
whom the checks should be made payable. He asked for two checks, one for $10,000 
and the other for $6,500. 

15. My wife and I then went to the Waltham Federal Savings on Main Street and 
drew out a bank check for $12,158.93. We then went to the Waltham Savings Bank 
and drew out a check for $4,341.07. We took these two checks to the Guaranty First 
on Main Street in Waltham and deposited them in our checking account. 

When we returned to the house, I asked George for an itemized bill in exchange 
for the checks. He went out to the truck and came back with a statement, a copy of 
which is attached and marked Exhibit "B". The signature "Paul Fryns" was already 
affixed at the bottom. I signed in two other places, and George wrote "Paid in full" 
and the date, "9/19/79" across the statement. We then gave George two checks 
drawn on our checking account payable to "Paul Fryns" in the amounts of $10,000 
and $6,500, respectively. The men finished work and left at about 3:30 p.m. 

16. That afternoon, around 4:00 p.m., George called me and said, "How's the roof? 
I said, it was okay. He said not to tell anyone, not even his wife. I thought he didn't 
want anyone to know he had given me the $2,000 discount. 

17. That evening, Wednesday, September 19, 1979, my wife, daughter and I tried 
to figure how the price had gotten so high. At some point, I had given George 82 
pieces of slate, which he said he used. George also had told me that he bought 60 
slates or more second hand at $1.62 a piece. George had also told me that they paid 
$72.00 a piece for copper sheets and had used 13 sheets. We tried to multiply our 
estimated number of man hours by the rate of $25.00 per hour, but we couldn't get 
it up to $16,500. My wife said George had given her a verbal estimate of $1,000 a 
day, and we couldn't reach $16,500 on that basis. We felt we had made a mistake, 
but perhaps we should accept it. 

18. On Thursday morning, September 20, 1979, Mr. Russo, the banker at Guaran­
ty Trust called and spoke to my wife. He told her that there were two men in the 
bank who wanted to cash two big checks of ours. My wife asked him to send them 
over to talk with us. 

19. Shortly, Jerry and George arrived. George appeared very upset and told us' the 
bank was holding up their money. My wife suggested that we might rather take out 
a loan. George said his father could help us with the paperwork, if that was what 
we wanted to do. My wife said we would prefer to use our own lawyer. George got 
red in the face and referred to "all this hassle". My wife got angry at George. She 
asked him who Paul Fryns was. George said he was the treasurer of the company. I 
asked George to sign the itemized statement, Exhibit "B", again. In our presence, he 
signed the name "Paul Fryns" right under the word.s "Paid in full". During this 
conversation, George went outside several times. They smoked a lot of cigarettes. At 
some point, George said, "Geez. The banker said he can't cash the checks until next 
Tuesday. All our men won't be able to work. This is payday". At one point, George 
also told a story about one time when his father punched a bank teller who was 
giving him a hard time. My wife finally agreed to call the Waltham Federal Savings 
and tell them that Mr. Russo at the Guaranty Trust had held up the check. She 
spoke to a Mr. Aucoin and asked him to call Mr. Russo. At that time, Jerry was 
standing at her elbow. She then called Mr. Russo and asked him to cash the checks. 

20. George and Jerry then left. The Guaranty Trust has informed us that the 
checks were cashed, and we have received the cancelled checks. 

21. In late September and early October, there were three rain storms. During the 
first, I observed no leakage in the roof. The second storm caused leakage at one spot 
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in the attic which I circled with chalk. During the third storm, on the night of 
October 5-G, IH7H. a slate blew off the north side. 

22. On Saturday, October G, 1!l7H, my daughter, Elaine, called the Waltham 
Roofing Service number and left a message with the answering service. We received 
no response. 

2:1. On Tuesdav, October D, IB7~), at 8:0G a.m., my wife called the answering 
service and left a messge to call. At D:4i.i a.m., my wife called again and asked the 
woman who answered whether there was an office. She said there was no direct 
office phone. At 1::10 p.m., my wife called again. The woman who answered said she 
had given the message one-half hour before. My wife told her about the leak and 
the slatE'. At :1::10 p.m., my daughter called the number shown on the statement, 
Exhibit "B", for the residence of one "Gerald Greenhalge". He answered. She told 
him about the slate and the leak. He said he would come over first thing in the 
morning, but no one came. 

24. On October 11, IH7~). we complained to the mayor's office about this company, 
who in turn contacted the attorney general's office on our behalf. 

2i.i. On October 16, 197~), George Ward called me in the evening and said he would 
come over the next day. He wanted to know why I had called the Better Business 
Bureau and Suan Frey in the Attorney General's Office. My daughter then took the 
call. 

2G. On October 17, In7H, Jerry and two other men came and fixed the missing 
slate. My daughter asked them for an itemized bill which they said they had 
already sent in the mail. 

Sign'ed under pains and penalties of perjury this 19th day of October, IH7H. 

WALTHAM. MASS., 

Middlesex, ss: 

WILBUR W. COONEY. 

October 1.9, 1,97.9. 
Then personally appeared before me the above-named Wilbur Cooney and swore 

to the truth of the foregoing statement. 

My Commission expires, October 1B, 1984. 
[Supporting documents are retained in committee files.] 

AFFIDAVIT OF CATHARINE LANG 

PETER J. VITALE, 
.Notary Public. 

I, Catharine Lang, being duly sworn, hereby depose and state as follows: 
1. I reside at 12 Lombard Street, Dorchester, Massachusetts, and have lived there 

for 10 years. I own the single-family house at that address. My husband died three 
years ago, and I am responsible for my epileptic daughter and mentally-disturbed 
son, who live with me. I am 75 years old. 

2. On Wednesday, September 2G, 1H7B, in the late morning, I looked in the Boston 
Bell Telephone Yellow Pages for a repair person to fix a leaking skylight in my roof. 
I found an ad for Beacon Hill Roofing and Skylight Service and called the number 
listed. (A copy of the ad is attached hereto and marked "A".) A man answered. I 
told him what was wrong and he said he'J take a run right over. 

8. Around !-l:OO p.m., no one had arrived, so I called again. A man answered and 
said that they would be over in a little while. He also told me that I'd have to give 
them a "yes" or "no" answer instead of keeping them waiting as so many others 
were doing, which caused them to delay their jobs, I said that I would. He asked me 
whether I had to talk it over with my husband and I explained that he was 
deceased. 

4. A little later, two men arrived at my door. They said they were the roofers and 
that they were brothers. I later learned that one was called "George". They exam­
ined the skylight and said they would fix it up real good. They said they'd replace 
the glass with plexiglass and do inside all around it where the plaster had loosened 
on the wall. 

George told me they had been in business from the grandfather down and that 
their father, who had a pacemaker, was still climbing roofs. 

5. George went out to the car and started writing down figures. I heard him say, 
"She's not going to like this". Then I heard $l,:jOO to put up the staging. I told him 
it was too much. He seemed to get upset and said his staging was made of pipes and 
took five Ui) men to put it up. He didn't \\<ant to take a chance on his men getting 
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hurt and he said my insurance could never take care of that. Then he said it would 
cost another $:150 for the skylight. 

G. George then discovered the back chimney which he said was missing so much 
mortar that another storm would blow the bricks down. I suggested shortening the 
chimney, which was quite ta'll, by about One foot. George said the job on that 
chimney would cost $700. He also observed that there were two holes on the corners 
of the house big enough for squirrels to get in. He would install metal plates On the 
corners for an additional $200. 

7. George's brother gave me a written proposal on a printed form for a total price 
of $2,550. I did not read the proposal very carefully. Neither man said anything 
about a right to cancel the contract. There was no detachable cancellation form on 
the proposal. The brother signed the name "Paul Fryns" and I added my signature 
to the proposal. George said the skylight would take two (2) full days. He also said 
he paid his men $20/hour. (Later, he said it was $2G.lhour.) 

8. On Thursday, September 27, 197B, around 10:00 a.m., a crew of five (5) men, 
including George and his brother, arrived. The three others included Paul Fryns 
(who George said was the treasurer), George's son-in-law, and another young b"y. 
They came in two trucks, neither of which bore a company name. George took me 
around to the front chimney, which he said had holes in it large enough for sparks 
to fly out and burn the roof down. I thought it looked the same as it did about six 
(G) years ago when we had it completely rebuilt. He told me it would be $350 for the 
chimney and $50 for a new cap. I said to do it, if it had to be done. They did not 
write up an amended proposal to include this work. 

They worked until about 5:00 p.m., with an hour out for lunch. George theri came 
to me and said they were all finished. He said the total was $2,BGO.OO and he wanted 
payment the next day, Friday, which he said was payday. He offered to take me to 
the bank. 

9. The following day, Friday, September 28, IB7D, George, his brother, and Paul 
Fryns arrived at my house around 10:00 a.m. I had wanted to wait a few days to 
hear from the Better Business Bureau, where I had inquired about the company. 
However, the three of them drove me into Boston to the bank. George told me the 
total was now $:1,:3GO. He had added on an additional $400. I don't know what that 
was for. I thought the price was terribly high. We first went to the Wan'en 
Institution for Savings on Summer Street in Boston. Paul Fryns went into the bank 
with me. He said he had to be able to cash the check there, and it should be made 
payable to him. The teller said the bank would not cash the check for Paul Fryns, 
so I withdrew cash in the amount of $800. Paul F'ryns gave me a receipt on the back 
of a deposit s.ip, which they later took back. We then went to the Charlestown 
Savings Bank. Paul Fryns again went in with me. The teller, a black girl named 
Melody, knew I was nervous and asked me if I would rather have a bank check. I 
said it had to be cash. I withdrew $2,GOO, which took my balance down to $4~).00 and 
paid Paul Fryns in cash. He gave me a receipt on the back of a deposit slip. which 
they later took back. I also cashed a fifty dollar ($50.00) check in the bank and gave 
the cash to Paul Fryns. 

10. They then drove me home. George gave me a handwritten receipt for 
$3,:3i.iO.OO, a copy of which is attached hereto as Exhibit "B". In my presence, George 
signed the receipt with th(;' name "Paul Fryns". I asked what George's name was 
and he said "George White". He said he live in Lowell. George also said his wife 
would prepare a claim for me on my insurance for $550.00 on the skylight. She was 
supposed to call on Tuesday, but never called. 

When they left, they took with them the proposal and the two little receipts I had 
gotten from Paul Fryns in the bank. 

Signed under pains and penalties of perjury this 22nd day of October, ID7!}. 

DORCHESTER, MASS., 

Suffolk ss: 

CA THARINE J. LANG 

October JJ, 1.97.9. 
Then personally appeared before me the above-named Catharine Lang and swore 

to the truth of the foregoing statement. 

My Commission expires, October IB, H)~4. 
[Supporting documents retained in committee files.] 

PETER J. VITALE, 
Notal)' PubliC'. 
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AFFIDAVIT OF STANLEY G. MARTINI 

I, Stanley G. Martini, being duly sworn, hereby depose and state as follows: 
1. I am the owner of Martini Roofing Company, 411 Broadway, Somerville, Massa­

chusetts 02145. The company has been in business since 19:·H), originally under my 
father's proprietorship and later mine. I began work as a roofer in Hl49, and worked 
for several years with my father and brother. After the hurricane of 1%4, I began 
doing appraisals of roof damage for insurance companies. At present, I am the 
manager of the company and I do appraisals for numerous eastern Massachusetts 
insurance companies, including Maryland Mutual, Hartford Insurance, Travelers, 
Shelby Mutual, Patriot's General and Middlesex Mutual. I also employ a crew of six 
men for tar and gravel work and another crew of six men for shingle and gutter 
work. My customary wage for non-union employees at present is $6:00-$9.00 per 
hour. Most of our roofing work is for homeowners, although we do an occasional 
industrial job. At the request of the Attorney General, I have inspected several 
roofing jobs performed by Waltham Roofing Service, and Beacon Hill Roofing and 
Skylight Service. 

2. Catharine Lang, 10 Lombard Steet, Dorchester, MA. 
On October IB, H17n, I inspected a roofing job at the residence of Katharine Lang, 

10 Lombard Street, Dorchester, MA. Mrs. Lang informed me that the items covered 
by her recent contract with Beacon Hill Roofing and Skylight Service included: 
scaffolding, the skylight, the back chimney, the front chimney, and two copper 
corners. I took six (Gl photographs covering those items, which are attached hereto 
as "Exhibit A". 

Skyli{!h t (Photos i) and (j) 

The recent work on this skylight consisted of inserting a new plexiglass pane with 
putty and applying copper flashing around three sides of the old frame. This job 
could readily be done by climbing up to tr-e skylight with a roof ladder and passing 
the skylight through the inside of the house. No scaffolding would be necessary. The 
copper flashing was done with very poor workmanship, since the corners were not 
properly turned and a gap was left at the corner. Less than one :3' x 8' sheet of 
copper was used. 

The cost for materials on this job would be less than $50.00. I am currently paying 
$:35.00 for a :)' x 8' sheet of copper. 

The price for this job on the skylight should not have exceeded $100.00. 

Copper Corners (Photos 2 and :3) 
A small piece of remnant copper was nailed over each of these holes. I would 

customarily throw in these items for no extra charge. 
The price for the two corners should not have exceeded $100.00 even if someone 

went out specifically for that job alone. 

Back Chimney (Photo 5) 
The only new work I observed was roof cement applied around the base of the 

chimney. I observed no new pointing or flashing. 
Even assuming the chimney was shortened and roof cement applied, the price 

should not have exceeded $250.00. 

Front Chimney (Photo (j) 

I could observe no new work on this chimney. In my opinion. it is highly unlikely 
that this chimney would need repairing, if it was done five or six years ago, as 
stated by Mrs. Lang. 

Stagin{! 
I saw no nail holes in this roof. Nails would be necessary in order to set up 

staging. Staging was not necessary for any of the recent work I observed. 
The total price for all of the work I observed at Mrs. Lang's premises should not 

have exceeded $400.00. 
:~. Wilbur Cooney, (j Faneuil Street, Waltham, Mass. 
On October 17, IH7D, at the request of the Attorney General's Office, I inspected a 

recently performed roofing job at the residence of Wilbur Cooney, 6 Faneuil Street, 
Waltham, MA. Mr. Cooney's residence is generally well-maintain~~d and has good 
workmanship throughout. The work which I inspected consisted of: new copper 
sheeting over the "stubby shed dormer", flashing or sealing one chimney and two 
vent pipes, and a new copper ridge cap. I took ten n(}) photographs of these items 
which are attached hereto as "Exhibit B". 
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Stl/bb.v Shed Dormer (Photos 1, 2, and :il. 
This she~ dormer was probably originally done in slate, and later redone with 

:olled roofmg. The new work I observed consisted of covering the rolled roof with 
8 1

1:1 .sheets of copper. These were nailed down with exposed nails and cemented with 
ro~f ceI?ent at ~he seams. The procedure was very pOr)r workmanship. The exposed 
naIls wI.ll draw m the sun, an~ the large sheets :vill buckle. The proper procedure, if 
copper IS used, would be to mstall smaller stnps of '~opper with a standing seam 
systet;1. I would have recovered this area with slate, which would be easier than a 
standmg s~~m copper system. My price for re-slating an area of that size (78 sq. ft.l 
would be $4;,0.00. 

Chimne.v and two ('ent pipes (Photos 4, 5, and H) 
I have. never ~een so much r~of cement on a chimney. The front section of the 

cem.er:t IS ha~gmg and separatmg from itself. In general, 1/4" of roof cement is 
suffICIent. ThIS was very I?oor workmanship. I ~ould no~ detect any new flashing 
u,r:d_er the cement. My pnce to reflash thIS chImney WIth lead would have been 
$.32:>.00. 

Ag:;tin, the two vents were loaded with unnecessary roof cement, extending unnec­
essanly onto several slates. My price to reflash these two vents would have been 
$180.00 

Copper rid{!e cap (Photos 8 and 9) 

~his 45-.foot ridge was re-ca~~ed ",-,ith strips of copper B feet long by 9 inches wide. 
\~I? l:eqUIre? less than 2 full 8 ~ 8 sheets of copper. They should have used strips 
1~ mches WIde. Because the stnps were too narrow, the difference was made up 
WIth roof cement all along the borders. 

The cap was soldered in some areas, which was unnecessary. A metal break 
should have bee~ used to bend the copper. The entire recapping was done with very 
poor workmanshIp. 

Had I done this re-capping, we would have used an aluminium ridge cap with 
screw nails, which would be cheaper than copper. However, if I had done it in 
copper, my price would be $l;};j.OO. 

Slates 
I observed no ne,,:ly repaired or replaced slates, except the three slates shown in 

Phot?~raph =#= 1, WhICh were replaced with poor technique. This slate roof is in good 
condihop and does not need reslating. 

1\11 of the recent work I observed at Mr. Cooney's premises could have been done 
eaSIly by three ~:3) competent roofers in one n) day. 

The totul p~'lce for work, had I done it properly, would have been $1,180.00. 
The total price for all the recent work I observed at Mr. Cooney's premises should 

not have exceeded $700.00. 
4. Valentine Kamishlian, :i Porter Street, Watertown, Mass. 
My attached .reI?ort. and photographs, "Exhibit C", detail the poor workmanship I 

observed on thiS Job m July, 197D. My price was $I,BOO.OO to correct the defective 
work based on JUly, IH7H, gutter prices. 

G. Louis Salzu, lOa Lincoln Street, Lexington, Mass. 
My attached ,report. and photographs, "Exhibit D", detail the poor workmanship I 

observed on tl:ns Job III July, Hl7B. My price was $2,250.00 to correct the defective 
work at that hme. 

G. Arcangelo Cascieri, 500 Concord Avenue, Lexington, Mass. 
My attached ,report. and photographs, "Exhibit E", detail the poor workmanship I 

observed on t~lS Job III July, Hl7B. My price was $:3,550.00 to correct the defective 
work at that tIme. 

7. Frances O'Leary, 5GG Mt. Auburn Street, Cambridge, Mass. 
My atta~hed r~port and photographs, "Exhibit F", detail the poor workmanship 

and excessive pnce I observed on this job in JUly, Hl7D. The total price should not 
~ave exceeded $1,200.00. My priee to correct the defective work was $575.00 at th'it 
tIme. < 

AFFIDAVIT 

1. . My name is Louis Salza and I reside at 10:1 Lexington Str(let Lexington 
M(~ssachusets. I have owned the single familv house at that address ~ince it W'l~ 
bUIlt about 27 years ago. I retired from my work about three years ago because ~f 
1walth problems. 

,_ • ~.~, __________________ ~7>" ______________________ ~ ______________________________________________________________________________________________ ~ ______ ___ 
·~-........................................................................ w~ .. __ ... 

1 
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2. After the blizzard of 1978, I became concerned about the age of the roof on my 
house, although it had not yet begun to leak or cause any problem. In or about 
October, 1978, I called Waltham Roofing Service, a company listed in the Yellow 
Pages of my phone book, and left a message with the answering service. 

8. A little later, three men came to my house, and one introduced himself as 
George Ward of Waltham Roofing Service. I already had a ladder up. I went up on 
the roof with George Ward, and he told me the roof had "vapor locks." I told him 
that I wanted a new roof. Ward said he could do the job. I told him I wanted a 
written contract and Ward said the price would be $8600, with one-third (113) up 
front as a downpayment. 

4. On or about Friday, October 27, 1978, some of Ward's men arrived in the 
morning and started to go up on the roof. I told them to wait until Ward came. 
Very shortly, Ward arrived with a contract form. I dictated the contract specifica­
tions, while Ward wrote them. Ward then signed the contract in front of me and my 
wife, and I signed it. See Exhibit "A" hereto. On the same day, I went to the bank 
and withdrew $1200 by bank check payable to George Ward and delivered the check 
to him as a ctownpayment. 

5. Three or four roofers worked on the roof on Friday, October 27, Monday, 
October 80, Tuesday, October 81 and Wednesday, November 1, 1978. Ward, himself, 
worked some of the time. I saw them strip the shingles and I saw somo tar paper 
and insulation in the yard. I also saw them puting insulation back on the truck. 
One day I went with one of the men to get gravel at Waltham Cement Company. 1 
also got them a permit to dump the stripped material. 

6. On Wednesday, November 1, 1978, Ward informed me they were finished. I 
obtained a $2100 bank check payable to George Ward at the bank, but I told Ward I 
would not give it to him until they .:;leaned up the mess in my driveway and yard. 

7. On Thursday, November 2, no one came from the roofing company. The next 
day, Friday, Novembr 3, a man came and asked for the check. I gave him the check 
for $2100 but I held up the balance of $800 in cash because the cleanup had not 

been done. S. On Saturday, November 14, 1978, some men came and removed the heater and 
other equipment and I paid them the $800. 

9. About three or four days later, I myself, raked up the debris they had left. 
10. About one month later, on a Sunday, a severe rainstorm occurred. My roof 

started leaking almost immediately, the leaks coming both from the roof itself and 
through the walls. The total interior damage from this leakage was later estimated 
at one thousand four hundred dollars ($140()). When the leaks became more pro­
nounced during the storm, I called Ward at home. I had obtained his home tele­
phone number from one of his workmen. A woman (whom I assumed to be his wife) 
answered the phone. When I told her of my leakage problems, she said that George 
was not at home, but that she would pass my message on to him. I caded several 
more times during the clay, but I did not hear from Ward during the rest of the day. 

11. On or about the following Monday, at 7 A.M., I called Ward at home. He 
appeared both startled and annoyed that I had reached him at that hour. I told him 
about the previous day's leakage and damage, and he said, "I'll send a guy down" 
and hung up abruptly. It did not rain that day, but no man came to my house 
during the entire day. 

12. About 1 or 2 days later, two younger men came to my house, with roofing tar 
but without any tools or utensils, in order to perform a quick patching job on the 
areas of my roof where the leakage was most severe. Both men wore gloves, and 
since they had no tools they were forced to apply the roofing tar with their hands. 
They spent about 1/2 hour applying spot patches to my roof. 

13. On or about the following day it started to rain again, and my roof soon began 
to leak. During this time, I received a phone call from George Ward. I found out 
later that my brother-in-law, Arcangelo Cascierei, had contacted Ward that very 
same day because his roof, which Ward had also fixed, was leaking. He had called 
Ward, which probably was the reason why Ward called me. Ward asked me if my 
roof was still leaking and I told him that I wanted him to come over and see exactly 
what was wrong with the roof. He said nothing, and then hung up. He never came 
over to investigate the leakage or repair the roof. 

14. I called Ward at least 6-8 times afterwards, over a one or two week period, 
both at this home and at the number which was listed on the contract for Waltham 
Roofing. Whenever I called his house, either his wife or one of their children could 
answer, and would promise to pass my message along to George. Finally, I became 
frustrated with trying to reach him at home, so I tried calling at work, but my 
messages were not acknowledged. I have since heard nothing from either George 
Ward or any of the agents of Waltham Roofing Service. 
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Hi. I then filed a complaint 'th h A Divi,sion. < WI t e ttorney General's Consumer Protection 

] (!. rr:he leakage in my roof was so . , 
roofer m November, 1mn to redo the se,,:~re. thl;l-t I ~as compelled to hire another 
See. contract attached as Exhibit "B" entu e IOOf. I paId a total of $:~~O() for the job. 

L 
S~gned undE'r pains and penaltie~ of perJ'ury thO d I' exmgton, Mass. IS ay 0 ----- 1Hl'lO at 

LOUIS SALZA. 

[Supporting documents retained in committee files.] 

AI<'FIDA VIT 01<' BARBARA ROOT HOLBROOK 

I, Barbara Root Holbrook bein T d I . 
1. I reside at 21 Charles River § u~ ~ "worn, hereby depose and state as follows' 

three-story, single-family row hous~ 'It \~a~Osd~n, Massachusetts. I live alone in th~ 
~ 2. I!1 June, 1!l7R, I had George Wa<nl of B:' res~.~hJch ~ own. I am (i~ years old. 
examme my roof. Ward came over examin acon 1 oofmg and Skylight Service 
gr~vel. roof needed redoing. I inquired b ed ~he, ro?f. He st~ted that the tar and 
saId. hIS company could do that al f tIt Jnstallmg r~of msulation, and Ward 
SerVIce to perform these repairs ~t aS~~ta 1I:~ B~ag~n HIll Ro.ofing and Skylight 
copy of the contract, dated June .J<) 1 <y.,J PI Ic.e of $.),200.00, WhICh I paid in full. A 
attached hereto and marked "A" Th . ( !kwhlCh George Ward furnished to me . w~s guaranteed for five (5) year~. e WOI took about one !l) or two (2) weeks, ~nld 

.J. In late May, HJ7H, the sk li Tht i 
to the ceiling. I called Beaco/ HYll R::aPy ~uedtsbkatl~rooP1 leaked, causing damage 
the contract, Exhibit "A I' George W d mg an y 19ht Service at the number on 
we' . d h . . ar came around t h " df5I ee t at he would repair the f1 . .. 0 my ouse. In conversation 
mtel'lor ~!' th.e big skylight, and install ashmg 01; the sn~all skylight, repair th~ 
that scaffoldmg would be necessarv foa. new COPPE r gutt~r m the rear. He indicated 
w~uld cost $l,l'lOO.OO to rent. I ~sked D I the ~~tter repaIr. He said the scaffolding 
saId he would give it to me late'r We 0,1'1 a d~ 1 ten estImate on the total job. Ward 
co~e~ any of the work. Ward stated ,~~o IscI~sse~ whether m'y insurance would 
eX.lstmg damage for insurance purpose ' dWhu h pI epare [; Wl'ltten statement of 
l'(>Imbursement from my insurer. s, an e t ought I mIght be able to get some 

4; In about the second week of June P)7() . 
belIeve he had approximately) or C "" ,Ward and hIS men began work I 
1mB. I ~rusted Ward and gave" him \hH:~ workmg each working day, until .July· ;~, 
halge, ~IS brother-in-law, coffee on se ~'I ey ~o,.my house. I gave Ward and Green-

fi. After the work began W .d h vel d OCCdSlOns. 
behind the ~utter, which h'ad ~~ens r~~~ee~elt rot.~r; beam. in th\ area of the roof 
g~t.teh ~? thIS rotted wood. He suggested tal~in; ~m tl~: W[h

1S 
limpossible to secure the 

w IC IS I.t by 14, and installin T '1 new t PEW 0 e back part of the roof 
War~ also showed me some loos g b" 1 ar and gravel surface. I agreed to this' 
repomted. He said we should rep~intllt~{S 01\ thfe hrear wall and said they must b~ 
tro,uble, and I agreed. e res 0 t e rear brick wall to avoid future 

b; On ,June l:J, 1 !l7!! , Ward requested '1 '1 ") 
:-:-'hiCh I paid by check. Exhibit "B'" W< ~< ~~nent of $~,llOO.OO as a partial payment 
1 Arthur Lynch." Each weE'k Ward' ask ~ D dsked that I make the check payable tt; 
~. rel!pwed my n>quest for a'written ~s~m'~t~ money to pay his workmen. I f;'equent-

W:'Pdlt :ho me later. George's brother-in-la~ J~' ?y:r[t:;t alnd he always promised to 
,l~. "': en they were requE'stin T a ,:a I E en 1alge, usually came with 

scatloldmg was up I continued gt p yn1ent. As thp work was under way and the 
t:eecks as follows: june 17. 1!l7!l, $~,(IT~g ll~ pay~ent. After the first check, I paid 
$~,O()O.()O pav,lblE' to Arthu L h J . payable to George Ward' June 'J.) l<J~lJ , d $"') , r ync' une ')l) 1l)7() $'J () )() ) , ~~" I. , 
an ,(.( OO.OIl payable to C--,,' Id 'C' h~"" , ' " ( .( 0 payable to Alice Wa d C "Id (' r-.ra xreen 'llge' J ul 'J 1<)~l) $~ I' Jel<; xreenhalgp and .$10 OO() ()() . bl'" .y·, . I., ,;),000.00 pav'lble to 
F'Xlllb't "B .. TI ' " paya e to Alice W· d S . ' ' 
h,.. 1 . 1(' total paid, as of July"~ l lP) ,. $'J ar. ee, copIes of checks. 

I. On ,Julv:~ Il)'"'(l) the 1,·t d '·f.' .1.,WdS .. l,OOO.OO. 
t ' , . " elS 'lY 0 w k C .ypewritten contract form, Exhibit ' .. C " h ~I:, x<.>org~ Ward, presented me with a 
I equested payment of '1 t t' u eto. He dId not SIgn the "contr' t" H 
totalhto $:lG,.ioo.oo. I ~itl~~ll :a~;~~~l~ (;~ fJ~~~~1J:)'''con~ractor's fee," brin~fng th! 
~~uc , and I referred Ward to my trust .:' . ,saymg that the price was too 
I'~ :rplllont Street, Boston. MA with ' T,o~dflcer, ~ohn Lowell, at Welch and Forbes 

K. Also on ,Julv 'J 1l)~I() I' legdl to thIS amount. . 
d'''' . " ' ., my 10USP W'lS brol . t . an ~.lO().()() of miscellarwous'propprtv ~~l" .t \en llW1 

[) and. $12,000.00 worth of silver 
• --~ S 0 pIL ard dlSCOV(>red the robbery, as I 
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was not home. The police were called by Ward and/or a neighbor. Before I even got 
home, the roofers cleaned up part of the mess. 

H. On July 5, I went out of town on vacation, and I returned July 24, 1H7H. Shortly 
after my return, I called John L~wel~ to discuss the bala~ce of $4,40~.00 due to 
Beacon Hill Roofing and Skylight ServIce. I had not yet receIvdd the WrItten report 
of damage which Ward had agreed to furnish me for ins~rance purposes. W.e 
decided not to pay the $4,400.09 unti~ such a report w~s receIved. We dIscussed If 
there was any way I could aVOId paymg the check. I sIgned a ~heck for $4,400.09, 
dated August 3, 1H7H, and left it with John Lowell. He was to disbur~c the funds If 
he felt that the report of Mr. Hills, a real estate and insurance appraIser for Welch 
and Forbes, required it. Mr. Hills did inspect the roof. . 

10. Therefore, in the first week of August, I understand that J.ohn Lowell receIved 
a telephone call from Ward's agent, Gerald Greenhalge, seekmg payment of the 
$4,400.00 balance. 

11. On or about August 8, 1H7H, the check dated August 3, 1979, in the amount of 
$4,400.00, drawn on my account at the Boston Safe Deposit and Tru~t Company was 
mailed with a cover letter from John Lowell to Mr. Greenhalge at 6 Beacon Street, 
Boston, Massachusetts, Exhibit "D" hereto. 

12. During the weekend of August 12, 1979, wh~le I was out of ~own, there was a 
severe rainstorm in Boston. Upon my return I dIscovered extensIve water damage 
due to leakage in my bedroom the second floor study, second floor bathroom, and 
dining room. The backdoor of the house was so soaked that would not open for 2112 

weeks. d Sk l' h 19. I made several calls to the number on the Beacon Hill Roofing an y Ig t 
Service contract (227-5125) and each time there was. no answer. I als,o calle~ the 
home number (453-804H) on the contract and found It was no longer m serVIce. I 
called information for Geroge Ward's number and was told that his. nl!-mber was 
unlisted. I then remembered that a Joseph Cooper had done some pamt}ng fo~ me 
after the robbery, and had been r~co~mended b~ Ward. I fouz:d Cooper s bus mess 
card call his home, and spoke to hIS WIfe, who SaId she would gIve George Ward the 
mes~age. I did not hear from Ward at this time. 

14. After the severe storm, I also called John Lowell and requested him to stop 
payment on the check for $4,400.00 because of the new leakage. I understand that 
he forthwith called the Boston Safe Deposit and Trust Company and placed a stop 
payment order on the check. However, we later learned that the stop payment order 
was not effective. 

15. Before learning that the check was cashed, I understand that John Lowell 
wrote a.1etter, dated August 23, 197H, Exhibit "E" hereto, to George Wa.rd explain­
ing our action in stopping payment and the recurrence of leakage. We dId not hear 
from Ward in response to this letter. 

16. After the severe leak, I had Mr. Bogue, a roofer from Canton, do a patch job in 
the area of the new rear gutter. He provided me with a statement of his observa­
tions on the Beacon Hill Roofing and Skylight Service jobs, Exhibit. "r~" here~o. By 
apparent coincidence, on the same day that Mr. Bogue ma~e h~s mspectlOn, I 
received a phone call from George Ward, who said he was workmg rIght around the 
corner and that they would come over and fix my roof. I got quite angry and told 
him that I was having someone else fix it and that he owed me a lot of money. 

17. On October 3, 1979, I had Mr. Bogue return to examine the roof with Mr. 
Ruocco, an appraiser from the City of Boston Housing Improvem~nt Program. Mr. 
Ruocco provided me with an estimate for $2,580.00 to redo the entIre tar and gravel 
roof. Exhibit "G", hereto. 

18. Also in October, I obtained an independent estimate from Hayden, Inc., for 
repair of the interior damage at a total price of $1,142.00. Exhibit "H", hereto. 

19. I have not heard from Ward again, and he has never furnished me with a 
written guarantee as promised in his contract, Exhibit "D". 

Signed under the pains and penalties of perjury this 7th day of November, 1H7H. 

BOSTON, MASS., 

Suffolk, ss: 

BARBARA ROOT HOLBROOK. 

November 7, 1979. 
Th{;'n personally appeared before me the above-named Barbara Root Holbrook and 

swore to the truth of the foregoing statement. 

My Commission expires November 26, 1982. 

SUSAN H. FREY, 
Notary Public. 

:), 
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[Supporting documents retained in committee files.] 

AFFIDAVIT (W STANLEY G. MARTINI 

I, Stanley G. Martini, being duly sworn, hereby depose and state as follows: 
1. I am the owner of Martini Roofing Company, ·111 Broadway, Somerville, Massa­

chusptts 0214;'). The company has been in business since 1H:Hi, originally under my 
father's proprietorship and latt'!' mint'. I began work as a roofer in 1D4!l, and worked 
for sevpral yt'ars with my father and brothel'. After the hurricant' of H);i4, I b{;'gan 
doing appraisals of roof damage for insurance companies. At pres{;'nt, I am the 
manager of the company and I do appraisals for numerous eastern Massachusetts 
insurance companies, including Maryland Mutual. Hartford Insurance, Travelers, 
Shelby Mutual, Patriot's General and Middlesex Mutual. I also employ a crew of six 
men for tar and gravel work and another crt'w of six men for shingle and gutter 
work. My customary wage for non-union employees at present is $(i.OO-$D.O() pel' 
hour. Most of our roofing work is for honwowners, although we do an occasionally 
industrial job. At tlw request of the Attorney Gent'ral, I hav{;' inspected s{;'venil 
roofing jobs performed by Waltham Roofing Service and Beacon Hill Roofing and 
Skylight Servic{;'. 

2. On Novemb{;'1' 2, 1B7D, I inspected a roofing job at the rt'sidence of Barbara Root 
Holbrook, 21 Charles River Square, Boston, MA. With me was Joseph Bologna of 
40!! Broadway, Somerville, MA, a mason who has worked for me in the past. Mr. 
Bologna has six (iii years' pxperience as a mason and doe;; very good masonry work, 
in my opinion. Mrs. Holbrook showed us a copy of h{;'r July, 1!l7D, contract with 
B{;'acon Hill Roofing and Skylight Service, which cover{;'d the following items: Sky­
light;;; Ow real' gutter, tar and grav{;'l the rear s{;'ction of the roof 114' x 14 I; 
r{;'pointing real' brick wall. I inspl'l:ted these items. My report and nint' (lll photo­
graphs are attaclwd hereto as Exhibit "A", 

8hyliNhts 

The recent work I obBerved on the exterior of the small skylight consisted of 
calking with roof cellwnt. (Photo 71 A high price for this work would be *120.00. 

Tht' interior of tlw large skylight (over the ;;tairwelll had be{;'n scrollt'd rec{;'ntly. 

RcaI' Nlitter. (Photos! and ;il 

I observed a recently installed new I'ear gutter, 1!1 feet long with a right angle 
bend. This gutter is wpll made and might have bpen prl'fabricated in a shept metal 
shop. The gutter has a l11l'tal flange along its length, which attaches it to the roof. 

I obsprwd a temporary tar paper patch (Photo ii I OWl' the metal f1ange of the 
guttpr. I was not able to se£' how tIll' flange had been /lashed to the roof, but it 
appears that tIlt' patch was lll'cPssl1ry lwcamw of leakagl' along thp flange. My price 
to install this 1!! foot guttl'r, including resetting tlIP copper ledge, would be :l;:~~().O(). 

Ta:' und gral'el rear f'()oj'al'ell. \l·1 x 1·1 I (Photos ~ x !ll 
I obsprvpd that tllP rpar J.1 x 1·1 roof had bt'PI1 l'ect'ntlv l'('-done with a tal' and 

gran'l system. Photos )-: and !) show two spots of raw hir papt'r which wpre not 
properly l'ovprpd with asphalt and storll'S. Tlwse an'as can dl,teriorat{;', if not cov­
ered. This vvas poor workmanship. My priep to install a tal' and gravel roof in an 
area this sizp would be *iiOO.O() 

Brich Imll at rcar and in alcOl'£'. (Photos 1, 2, :l, 
All tl~l'l'p /'al'p~, of this real' wall had bpt'n rpl't'ntly rt'-pointpd over !I() percpnt of 

th(' sur/ace areas. My mason, Mr. Bologna, statl'd that Hlt' workmanship was adp­
quate, but not high quality. Ill' quotpd a maximum price of $(i,O()(}.O() for a job this 
siz(>, including installation of staging'. 

Signpd undpr tlll' pains and pPllaltips of' IW1:iury this 7 day of Novpmbt'r, 1!)7;1. 

SOM~:HVILLE, MASS., 

i'vliddll'sex, 88: 

STANLEY G. MARTINI. 

;VoI'cmbcl' J/Ji'fJ. 
Tht'll pt'rsonally apPl'arpd lw/'ort' l11e tlw above-nanwd Stanlpy G. Martini and 

sworp to tilt' t rut h ,)1' t hp fOlt'g'oing statpn1l'nt. 
PETEH ,J. VITALE. 

My Commission pxpirl's Oc(obt'r 1 !l, 1 !))-:.1. 
So tar:\' Public. 



nt. 
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MARTINI ROOFING COI\1PANY 
A1'l'ltAI!;BHS pon B.\,S'l'EIl:;: ~['\'SSACIIt:~E'l'TS I~St.;Il.\'~CE CO~1PANIJ;;;S 

,"11 UIlU.\l)\\".\.Y 

As~istant Attorney General, Susan P. Frey 
Consumer Protection Division 
Public Relation Bureau 
One Ashburton Place 
Roston, ~assachusetts 02108 

DESCR(PTION OF DAMAGE: 

SO~IEll'\"lLLEt MA~SACllt_':::c."1"rs 021·1>0. 

DATE REQUEST RECEIVED _________ _ 

ADJUSTER _____________________ ___ 

OUR FI LE NQ •. _--'A:!.::G'--.::8~ ________________ _ 

~~EU. _____ ~B~a~r~h~a~r~a~P.~.o~l~b~r~o~o~k~ _____ _ 

ADDRESS 21 Charles River Park Square 

!loston, Hassachusetts 

COMPANY Beacon 1:i11 Roofing & Skv1ight Serv 

AMOUNT ____________________________ _ 

Upon inspection of above property, please be advised of the fol1md.ng: 

Photo 1: . General viel< of bui1d~ng. 

Photo 2: General view of rear of the building. 

Photo 3: 

Photo 4: 

Photo 5: 

REMARKS: 

The red divisional line indicates that the left side of the building owned by 
the claimant. 

is ft. of copper gutter was installed by Beacon Pill Roofing & Skylight Service 

Temporary repairs had been made w~th tar paper by a second roofer to prevent 
further interior dama~e. 

CONDITION OF ROOF: EXCELLENT 0 GOOD 0 FAiR 0 POOR 0 

MARTiNI ROOFING COMPANY 

'OJ 
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l\1[AR T][l~][ ROOFING CDr'y1PAI~Y 
A 1'1' ItAI";BH" I'll It 11.\'S'l'EIl ~ M ASSACII t:!;E'!'TS I ~St.;Il."'~CE CO:o.I PA~I ES 

·UI UIlO.\.U\\'.\,\" 
.... 
, '. 

..... 

SO!\I:t::U\"lLLE. MA.ti:d.\.CUUSETTS O:.!t.j.o 

DATE REQUEST RECEIVED _________ _ 

ADJUSTER __________________________ ___ 

QUR FI LE ND •. ___ A_G-__ B __________________ _ 

ADDRESS 21 Charles River Park ~ouare 

Boston" Nassachusetts 

COMPANyJ:eacon Pill Roofing & Sl·:ylig!!t Ser-

AMOUNT ____________________________ _ 

DESCRIPTION OF DAMAGE: 

Photo 6: 

Photo 7: 

Photos 8 & 9: 

Photo 9: 

REMARKS: 

Rooij.ng debris that was not removed by the second roofer after installing 
temporary repairs. 

The ~ roofer applied roof cement to the glass pane of the skylight 
to prevent water from seeping into the interior. 

224 sq. ft. of asphalt & !;ravel that had been installed by Beacon Hill 
Roofing & Skylight Service. Spotted areas that was not properly c~ated 
with asphalt to allow gravel to adhere. 
The asphalt & gravel roof was installed directly over the old flashing, 
therefore allowing "mter to seep under the ?lies of felt paper. The tar 
paper should have been installed to the back of the flashing to prevent 
any leakage. 

ESTIHATES: 

GUTTER: 
ASPF~LT G?Jl\1EL ROOF: 
SKYLIGHT: 
HASOl\'RY: 

$ 380.00 
500.00 
120.00 

5,000.00 
& 

CO('-lDITION OF ROOF: EXCELLENT 0 GOOD 0 FAIR 0 POOR 0 

MARTINI ROOFING COMPANY 

5:.c1d.."tlc'-l c: 117 (;<./i.£l-1·'~ 
STArJLEY G. M.o.I\TI:~1. r.~A~lt,GEI< 

............................................ ~ .. ~ .......................................................... ~~7~>~ ...... ____ .. __________________________________________________________________________________________________________________________________________ _ 
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United States District Court 

District of Massachusetts 

CIVIL ACTION No. --

COMMONWEALTH OF MASSACHUSETTS, PLAINTIFF 

v. 

MARK NOVITCH, IN HIS CAPACITY AS ACTING COMMISSIONER OF THE FOOD AND 
DRUG ADMINISTRATION, DEFENDANT 

COMPLAINT 

PRELIMINARY STATEMENT 

1. This action arises under the Federal Food, Drug and Cosmetic Act. 21 U.S.C. 
§§ 301 et seq. The Commonwealth of Massachusetts seek judicial review of the 
denial by the Commissioner of the Food and Drug Administration of the Common­
wealth's application for exemption from federal preemption for portions of Massa­
chusetts General Laws c.93 §§ 71 et seq., an Act designed to protect Massachusetts 
consumers from abuses in the sale of hearing aid devices. The Commonwealth seeks 
a declaration that the Commission's actions are invalid under the standards enu­
merated in the Administrative Procedure Act, 5 U.S.C. § 706. 

JURISDICTION 

2. Jurisdiction is conferred on this Court by 28 U.S.C. §§ 1331(a) and 1337. The 
Court is empowered to grant declaratory and related relief pursuant to 28 U .S.C. 
§§ 2201 and 2202 and Fed.R.Civ.P. 57, and to grant declaratory and injunctive relief 
pursuant to 5 U.S.C. § 703. Venue lies in this Court pursuant to 28 U.S.C. 
§ 1391(e)(4). 

PARTIES 

3. The Commonwealth of Massachusetts is a sovereign state of the United States, 
represented by the Attorney General thereof. 

4. Defendant Mark Novitch is the Acting Commissioner of the Food and Drug 
Administration, and as such is responsible for the effective enforcement of the 
Federal Food, Drug and Cosmetic Act, 21 U.S.C. § 301 et seq. and all regulations 
promulgated under said Act. 

FAc'rs 

5. The Food, Drug and Cosmetic Act ("the Act"), 21 U.S.C. § 301 et seq., as 
amended, vests general rulemaking authority for its effective enforcement in the 
Secretary of Health and Human Services ("the Secretary"), 21 U.S.C. § 371(a), who 
has delegated his rulemaking authority under the Act to the Commissioner of the 
F,od and Drug Administration ("the FDA"), 21 C.F.R. § 5.1(a)(1). 

0. The Act was amended by the Medical Device Amendments of 1976 ("the 
Amendments"). 21 U.S.C. §§ 360 et seq. The effective date of the Amendments was 
May 28, 1976. The Amendments were passed to ensure the safety and effectiveness 
of medical devices in widespread use throughout the United States. In furtherance 
of this objective, the Amendments vest regulatory power in the FDA. 

7. Pursuant to the Act and the Amendments, the FDA published final regulations 
for hearing aid devices in the Federal Register on February 15, 1977, v. 42 at 9294-
96 (amending 21 C.F.R. Part 801, adding §§ 801.420, 801.421). These regulations 
prescribe, inter alia, conditions for sale of a hearing aid device. 

8. The regulations require, as a condition for sale of a hearing aid device, a 
written statement signed by a licensed physician stating that the patient's hearing 
loss has been medically evaluated, 21 C.F.R. § 801.421(a)(1). This requirement, how­
ever, can be waived For any reason by any prospective hearing aid user 18 years of 
age or older. 21 C.F.R. § 801.421(a)(2). 

9. In December, 1977, the Commonwealth of Massachusetts, after extensive legis­
lative hearings, enacted hearing aid legislation entitled "Regulating the Sale of 
Hearing Aids," G.L. c.93 §§ 71 et seq., as added by Chapter 978 of the Acts of 1977. 
The effective date of the Act was April 11, 1978. The Massachusets Act, like the 
FDA regulation, prescribes certain requirements for the sale of hearing aid devices. 
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10. Sectiop.521(a) of ~~e 1976 Amendments, 21 U.s.C. § 360k(a), provides that no 
state or pohti?al subdlvlsIOn thereof may establish or continue in effect any require­
ment concernmg the safety or effectiveness of a medical device which is "different 
from, or ~n addition to" a requirement applicable to the device under the Act. 
. 11. SectIOn 521(b), .2~ U.s.C. ~ ?~Ok(b), provides that the Secretary, upon applica­
bo~ by a state or pohbca.l subdlvIsIOn thereof, may, by regulation promulgated after 
nob?e and an opportumty for an oral hearing, exempt from preemption under 
Secb.on 521(a) any state or lo.cal requirement which is more stringent than a 
reqUIrement under the Act or lS required by compelling local conditions and does 
not cause the device to be in violation of any requirement applicable under the Act. 

12 .. On May 2, 197?, the FDA published a final rule prescribing procedures for 
applymg for exemptIOn f~om preemption u~der § 521, 21 C.F.R. § 808. Section 
808.25(&)(2) ?f the rule provldes that t?e Commlssioner may grant an application for 
exe:o.;.ptIOn If the state or focal reqUIrements are more stringent than the federal 
reqUIrement~ or are rdqUIred ?y. compelling local conditions. Section 808.25(g)(3) 
further provl?-es that the CommlssIOner may not grant an application for exemption 
If he determmes that the exemption would not be in the best interest of public 
health, ta~ing into account the potential burden on interstate commerce. 

13. SectIOn 7? of th~ ~asSa9tlUsetts Act presc;ribes requirements which are "differ­
ent fr.om, or m addlbon to the FDA:- reqUIrem.ents described in paragraph 8. 
Speclf~cally, the Massachusetts Act reqUIres a hearmg test evaluation in addition to 
a medlcal clearance evaluation. The hearing test evaluation can be conducted only 
b.y certain professionally-trained individuals. Neither the medical clearance evalua­
bon nor .the hearing test evaluation can be waived unless the religious beliefs of the 
prospecbve purchaser precl~de c.ons~ltation with a physician. Moreover, under the 
Mas~achu~etts ~ct, no hearmg aId dlspenser may enter into a contract for sale of a 
heann& ald devIce unless the evaluation requirements are met. Under the FDA 
regulatlOn, by contrast, the medical evaluation or waiver thereof may take place 
after the contract of sale but before delivery of the hearing aid. . 

14. Because of the discrepancies between the FDA requirements described in 
paragraph 8 and the Massachuset~s requirem~nts. described in paragraph 13, the 
qomm?nwealth of Massachusetts flIed an applIcatIOn for exemption from preemp­
tion wlth the FDA on July 3, 1978, pursuant to 21 C.F.R. Part 808. 

1.5. TI;e FDA published a proposed rule responding to the Commonwealth's appli­
cabon m the Federal RegIster on April 13, 1979, v. 44 at 22119-21. The FDA 
proposed to deny the application because of the differences between the Massachu­
setts and federal require:n.;.en~s d~scri~ed in p~qagnwh 13. In support of its proposal, 
the agency noted that,. m lssumg ltS h.eanI?-g ald regulations, the agency had 
concluded tha~ ~he reqUIr.ement of ~n audIOlogIcal or hearing test evaluation would 
crea~e an addlbonal barner to ~'ecelpt of a hearing aid in areas where audiological 
serVlces are scarce a~d cou~d mcrease. the cost of obtaining a hearing aid. The 
agency. also exp~esse.d ltS belIef that an mformed adult who has religious objections 
to medlcal exammatIOn should be permitted to waive such examination . 
. 16. On O?tober 16, 1979, a public hearing was held on the proposed rule concern­
mg exemptIOn from preemption. Francis X. Bellotti, Attorney General of the Com­
monwealth .of Massachusetts testified alon.g with numerous consumer and industry 
representatives. Attorn~:y General. Bellottl n?ted that the hearing test evaluation 
would not pos~ an addlb?nal barner to receIpt of a hearing aid in Massachusetts 
because there lS no scarclty of audiological services in Massachusetts. In addition 
he .noted tha~ invest~gations c.onducted by the Attorney General had shown that th~ 
stncter medlcal walver reqUIrement was necessary to protect Massachusetts con­
sumers. 

17. On October 10, 19~0, the. FD.A published a final rule denying, for the most 
part, the Comm~nwealth s app~lCab?n for exemption from preemption with respect 
to the ~DA reqUlrements desCrIbed m paragraph 8. Federal Register, v. 45 at 67325-
26 (addmg 21 C.F.R. § 808.71): :rhe FDA granted exemption from preemption for 
q.L. c.93 § 72 o~ly for the prOVISIOn of the statute requiring both a medical examina­
bon and a hearmg test evaluation before a hearing aid can be sold to a child under 
the age of 18. 

18. Th~ requirements of th.e Massachusetts Act described in paragraph 13 are 
more strmgent than ~he r~qu.ll:ements applicable to hearing aid devices under the 
federal Act, and prOVIde sIgmflcantly greater protection to Massachusetts consum­
ers than the parallel FDA regulations. 

19 .. The requirements of the Massachusetts Act described in paragraph 13 are 
~eqUIred by compelling local conditions. Chapter 978 of the Acts of 1977 was enacted 
m resp~mse to vyidespread abuses in the ~~le of hearing aid devices in Massachu­
setts, and was mtended to protect the cIbzens of the Commonwealth from such 
abuses. 



92 

20. There is no evidence that the provisions of G.L. c.9:3 §§ 71 et seq. summarized 
in paragraph 13 conflict with or impede the enforcement or effectiveness of the 
federal regulatory scheme. 

21. An actual controversy exists between the Commonwealth of Massachusetts 
and the FDA concerning the Commissioner's denial of the Commonwealth's applica-
tion for exemption from preemption. 

22. The Commonwealth has exhausted its administrative remedies. 

CAUSES OF ACTION 

2:-3. Where there was no evidence that the Massachusetts statutory requirements 
conflict with or impede the enforcement or effectiveness of the federal scheme, and 
where the Massachusetts hearing aid requirements are more stringent than the 
FDA requirements and are required by compelling local conditions, the Commission­
er's denial of the Commonwealth's application for exemption from preemption was 
arbitrary, capricious, an abuse of discretion and otherwise not in accordance with 
law. 

24. Where the Massachusetts statutory requirements which are the subject of the 
Commonwealth's application for exemption from preemption in fact further the 
objectives of Congress in enacting the Medical Device Amendments of 1976, the 
Commissioner's failure to harmonize the Massachusetts and FDA hearing aid re­
quirements is not in accord with Congressional intent, and as such the Commission­
er's action was arbitrary, capricious, an abuse of discretion and otherwise not in 
accordance with law. 

25. Where the federal Act, section 521(b), 21 U.s.C. § 360k(b), and the FDA 
regulation, 21 C.F.R. § 808.25(g)(2), provide that the Commissioner may grant an 
exemption from preemption if the state or local requirements are more stringent 
than the FDA requirements or are required by compelling local conditions, the 
Commissioner failed to make specific findings whether the portions of G.L. c.93 
§§ 71 et seq. subject to the application for exemption from preemption met the 
statutory criteria. This failure to make such findings was arbitrary, capricious, an 
abuse of discretion and otherwise not in accordance with law. 

26. In denying the Commonwealth's application for exemption from preemption, 
the Commissioner applied standards which were inconsistent with congressional 
intent, and as such the Commissioner's action was arbitrary, capricious, an abuse of 
discretion and otherwise not in accordance with law. 

27. In denying the Commonwealth's application for exemption from preemption, 
the Commissioner misapplied the standards set forth in the federal Act, section 
521(b), 21 U.S.C. § 360k(b),and the FDA regulation, 21 C.F.R. § 808.25(gJ. As such, 
the Commissioner's action was arbitrary, capricious, an abuse of discretion and 
otherwise not in accordance with law. 

RELIEF 

Wherefore, Plaintiff urges this Court to: 
(a) Declare that the Commissioner's denial of the Commonwealth's application for 

exemption from preemption was arbitrary, capricious, and abuse of discretion, or 
otherwise not in accordance with law. 

(b) Set aside the FDA's final rule denying the Commonwealth's application for 
exemption from preemption. 

(c) Grant any other relief this Court deems appropriate. 
Respectfully submitted, 

FRANCIS X. BELLOTTI, 
Attorney General, Commonwealth of Massachusetts. 
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Commonwealth of Massachusetts 

SUPERIOR COURT CIVIL ACTION No. -­

COMMONWEALTH OF MASSACHUSETTS, PLAINTIFF 

US. 

INTERCHURCH TEAM MINISTRIES, INC.; ALBERT R. FREEMAN, INDIVIDUALLY AND AS 
HE IS PRESIDENT OF INTERCHURCH TEAM MINISTRIES, INC.; DOROTHY FREEMAN, 
INDIVIDUALLY AND AS SHE IS TREASURER OF INTERCHURCH TEAM MINISTRIES 
INC., DEFENDANTS ' 

COMPLAINT 

1. STATEMENT OF THE CASE 

1. This is an action broug~t b?, the ~~torney General of Massachusetts to restrain 
the. defe~dants from engagmg m unfaIr and deceptive practices in the conduct of 
theIr busme:ss, Interchurch Team Ministries, Inc. (hereinafter ICTM). The Attorney 
General. belIeves th~t the defendants are engaged in the practice of medicine with­
out havmg been reglste.red.and licensed as required by G.L. c. 112 § 6. The Attorney 
General also s~eks l:estItutIOn on be!lalf of consumers who have been injured by the 
acts and practIces of the defendant. 

II. ·JURISDICTION 

2. Jurisdiction is conferred upon this court by G.L. c. 93A, § 4. 

III. PARTIES 

3; The plaintiff is the Commonwealth of Massachusetts, a sovereign state of the 
Ul1lt~d. States, represented by the Attorney General, who brings this action in the 
publIc mterest. 

4. Interchurch Team Ministries, Inc. is a Massachusetts corporation located at 411 
~edford Street, East.B!idgewater, Massachusetts. See attached Articles of Incorpora­
bon, marked as ExhIbIt A. 

5. Albert R: Freeman is sued individually and in his capacity as President of 
ICTM and reSIdes at 411.Bedford .Str.e~t, East Bridgewater, Massachusetts. 

6. Dorothy .Freeman IS su.ed mdivIdually and in her capacity as Treasurer of 
ICTM and reSIdes at 411 Bedford Street, East Bridgewater, Massachusetts. 

IV. FACTS 

7. At .all times relevant hereto, ICTM has been incorporated as a charitable 
corporatIOn pursuant to G.L.n.. 180. 

O 
8. bIC™ was formed, by Albert R. Freeman, Dorothy Freeman and others on 
cto er 30, 1968 for the following purposes: ' 
':T? hold an~ cOl!duct religio~s services and promote religion together with other 

rel~g~ous orgamzatIOns; to publIsh and distribute printed religious matter and other 
relIgIOUS material. In conjunction with these purposes to hold sell buy mortgage 
lea,se an? ~o ~ll things necess~ry m regard to real and person~l pr~perty needed i~ 
accomphshmg the aforementIOned purposes. Also to do all other things that are 

. allowed under Massachuse~ts law for charitable corporations." See Exhibit A. 
9. In. the course. of theIr ~o:porate activities the defendants and their agents 

engage m the pra~~Ice of medlcme through the diagnosis and treatment of consum­
ers for a fee. SpecIfIcally, the defendants and their agents: 

(~) request. from and take s~mples of consumers' urine and saliva, and examine 
then: eyes wlthou~ the use of mstruments. See Affidavits of Richard Paul Mary A 
PasclU~co, Geraldme Cash, and George Dick, attached as Exhibits CD' E a d F 
respectIvely; , , , n 

(b) purI?ort .to analyze the urine and saliva samples in conjunction with optical 
ex~mmat;on for e~ch ?onsumer. The result of this analysis by the defendants is a 
senes of numbe!'s whIch supposedly characterize levels of sugar, acidity (pH) salt 
urea, and albumm (a blood protein)' ' , 

(c) on i~~tial visit~ t.o ICTM the defendants and their agents state that the 
consume~s. numbers WIll be analyzed by Dr. Black (see Exhibit Dl or by Dr. Reams 
(see ExhIbIt E and FJ and that the results of this analysis will be mailed to the 
consumers; 

84-585 0 - 82 -- 7 
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(dJ on the basis of the analyses described in subparagraphs (b) and (c), the 
defendants and their agents diagnose in consumers various ailments which include, 
but are not limited to, cancer, emphysema, danger of heart attack, tension, tired­
ness, low blood sugar, and various malfunctions of the lungs, liver, kidneys, bladder, 
and large intestine. See Exhibits 0, D, E, and F; 

(e) to treat the ailments described in subparagraph (d) the defendants and their 
agents prescribe a complex diet, including the drinking of large amounts of distilled 
water, the eating and drinking of certain fruits, vegetables and their juices, and 
avoidance of certain meats and other foods. The ICTM also prescribes that its 
"patients" take certain vitamines, minerals, herbs and other over-the-counter prep­
arations on a regular, sustained basis, sometimes for the life of the patient. ICTM 
represents that many of these prescribed preparations can be bought from the 
defendant, and that some are sold only by defendant. The defendants also prescribe 
"colonics" (enemas) and sitz baths to its patients. (see Exhibits C, D, E and F). 

(f) the defendants require a payment of between $10.00 and $30.00 for services 
rendered during each visit. 

10. Interchurch Team Ministries, Inc. is one of a number of similar operations in 
various states which follow the Theory of Ionization developed by Dr. Carey Reams. 
ICTM has a formal relationship with Dr. Carey Reams. 

11. Neither Albert R. Freeman nor Dorothy Freeman are medical doctors licensed 
or registered to practice medicine in Massachusetts. See Exhibit B. Upon informa­
tion and belief, none of the agents of the defendants engaged in the practice of 
medicine is licensed or registered to practice medicine in Massachusetts pursuant to 
G.L. c. 112 § 6. 

12. Dr. Carey Reams is not licensed or registered to practice medicine in Massa­
chusetts. See Exhibit B. 

13. Dr. Carey Reams has been convicted of practicing medicine without a license 
in Georgia, Florida, Alabama and Virginia. The Florida conviction was reversed on 
other grounds and Dr. Reams entered into a mandatory injunction with the State. 
Copies of the court record indicating these convictions are attached as Exhibits G, 
H, I and J. 

14. Urine and saliva tests and eye examinations cannot detect any of the bodily 
states, diseases or ailments described in paragraphs 9(b) and 9(d). Such ailments or 
diseases cannot be prevented or treated by following any of the recommendations or 
prescribed treatments described in paragraph 9(e). In short, the defendants' and 
their agents' purported diagnoses and treatments have no foundation in medicine or 
in science. See Affldavit of Frederick J. Stare, M.D. attached as Exhibit K. 

15. The diagnostic and treatment procedures described in paragraph 9 arp. per­
formed, in part, at the offices of ITCM located at 411 Bedford Street, East 
Bridgewater, Massachusetts, and at a retreat run by the defendants and their 
agents called "Stillwater Inn," located in Scituate, Massachusetts. See Exhibits C 
and E. Upon information and belief, the Attorney General alleges the Inn is now 
closed, perhaps temporarily. 

16. The ICTM diagnostic procedures and prescribed treatments are not in and of 
themselves known to be physically harmful. However, the ICTM treatments would 
be dangerous if used to treat a disease or ailment in lieu of conventional medical 
treatment. See Exhibit K. 

17. The Commonwealth has sent and the defendant has received a five day notice 
of the intent of the Attorney General to file suit as required by G.L. c. 93A, § 4. 

V. IRREPARABLE HARM 

18. The Attorney General believes that the defendants and their agents have 
engaged in unlawful practices to the injury of numerous consumers, and that such 
practices will continue unless the defendants and their agents are enjoined by this 
court. 

VI. CAUSE OF ACTION 

19. The defendants and their agents and employees have violated G.L. c. § 2 and 
Regulations XV(C) promulgated thereunder by practicing medicine without a li­
cense. Such practice is unlawful under G.L. c. 112, § 6, a statute meant for the 
protection of the public's health, safety, or welfare, and intended to provide the 
consumers of this Commonwealth protection, and therefore such practice is a viola­
tion of Regulation XV(C). The defendants and their agents have practiced medicine 
by diagnosing medical conditions and ailments and prescribing specific treatments, 
represented to cure or alleviate such ailments. 
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VII. RELIEF 

WI h
1

erefore, the Commonwealth requests that this Honorable Court. 
. ssue an Order of Notice. . 

2. Issue a temporary restraining order restraining the defendants, th . 
employees, and servants from: elr agents, 

an(a) administering urine, saliva, eye, or any other medical test or examination to 
y consumer; 
(b) diagnosin!5 medical conditions, illnesses, or diseases to any consumer' 

all~~i~~~r=~~n~~~i~~l ac%~f;l~~~~~!~:to~dis~~~~; treatment, or product ~ill cure or 
(d) representlllg to any consumer that the defendants or its a 

servants have any special knowledge or skill' th d' ~ents, employees, or 
medical conditions' III e lagnosls or treatment of 

dO~~O;~~~.n~~;lm~~~s:oa~~e~~~~~d\~~;~erorego diagnosis or treatment by a medical 
(f) falllllg to Immediately notify every person h h . 

being diagnosed or tested by ICTM that ICTM w 0 as cur:e~tly ?r IS ~urrently 
this court from the acts and practices in (a) throl~~ (~)eb prehmlllanly enjoined by 

3. Issue a Preli~inary Injunction in accordance with ~r~;:~ 2 
.4. After a hearlllg on t~le I?erits,)ssue a permanent injunctio~ in accorda . 

Player 1, and award restItutIOn to consumers injured by defenda ts nce WIth 

pr~~e~:t~~~ ~~fs ~~ITo~~nwealth its costs and reasonable attorne~'s' fees incurred in 

6. Order such other and fUrther relief as the Court deems just and equitable. 

FRANCIS X. BELLOTTI 
Attorney General, Commonwealth of Massachll~etts. 
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COMMONWEA, ... H OF MASSACHUSETTS 

PLYMOUTH. -ss. 

(SEAL) 

SUPERIOR COURT 
CIVIL ACTION 

NO. CA78-6984 

.. Com.10Nh'EfJ..TH .. OE .. HASSAcrruS3TTS ....... Plaintiff~) 

VS. 

INTERCHURCH ... TEAl1...l~lIUIS:l'Rr:ES.., .... IUC .•. , Defendant(s)' 
ET ALS. 

(PJ..B3..J:tT R. FREEHAN.!. individually and as PRESIDENT OF IIITERCHURCll TEA.!! 
HIliISTRlES, lUC., DOROTHY F'R.L-:E].1AN! individually a.'1d as TREASUR:ER OF 
INT3RCHURCH TEA11 l·jINIS~P..1GNSI'KNJj RESTRAINING ORDER 

To the abo"e-named Defendant : 
Gen. 

You are hereby summoned and required to serve upon .Sally .. A •.. Kelly., . Ass.t ..... Atty,l.plajntiffs 
attorney, whose address is .. One .. Ashb:ur.ton. .. P.lac.e.,Boston .. '02l08 .... an answer 1xl the complaint 
which is herewith served upon you. within 20 days after service of this summon. upon you. exclusive of the day 
of service. If you fail to do so, judgment by default will be taken against you for the relief demanded in the 
complaint. You are also required to file your answer to the complaint in the office of the Clerk of this Court 
at PLYMOUTH either before service upon plaintiffs attorney or within a reasonable time thereafter. 

Unless otherwise provided by Rule 13(a). your answer must state as a counterclaim any claim which you 
may have against the plaintiff which arises out of the transaction or occurrence that is the subject matter of 
the plaintiffs claim or you will thereafter be barred from making such claim in any other tiction. 

\VE ALSO NOTIFY YOU that application has been made in said action. as appears in the complaint for a 
preliminary injunction and that a hearing upon such application will be held 
at the Court House at said llil.l>~-BROCKTON~2ct:Otl~~O:oK, in the 
first session without jury of our said Court on ......... Tuesday. ....................... the ............. 9th .................. day of 
...... Hay ............................................ A.D .• 1978 • at ... 9.~30 ............. o'c1ock A.M .• at which you may appear and 
show cause why such application should not be granted. . 

~.rrNIS~:r.~~.~~:,J;~~~~ .... ;: ~c h _ .. ~} :~M, Ii ~~u;. sai~.d ~e~d~'1~ +.b~ERCH!f~~CH.TE.A11c: 
• ~ .. TEA!·l .. .HINISTRI:;:S , .. INC ....... and .. DOROTHY. .. FF..::.""El1AH .... indi:v.idua1ly 
and as TREASURER OF IllTERCRURCH T.)YJ.j i.JINISTRIES, Il'IC., your agents, employees 
a..'1d servants···be··re·strained .. :fro;;Joafunini·ster.ing··urine·;····Sa:1:iva·;····eyE'·;····or .. anY"·other 
!JedicaJ_ .. t.est ... ar. ... exalnination .. t.o ... aoy: ... c.ons.\mIer.; ... (b) ... diagnosing ... me.di.c..a1 .... GPlldltions, 
illnesses or diseases to ~y consumer; (c) representing to any cons\mler that an 
d.iet, treatment.<;'.Qp~zL!] .... oAq"G13:l!:;!ti~k:...Q.~e .. :.fJJ.::; s~.1&vis:te..::.:wy .. ~qicgJ: .. ·condit:ion·I .... i:11ne 
~r disease' (d) representing to any consumer tl).at the defendants or ~ ts agents 
employees,'or servants have any special knowledge or skill in the diagnosis or 
treatment of medical conditions; (e) recommending to any consumer to forego 
diagnosis or treatment by a medical doctor for any illness, ailment, or disea~ 
(f) failing to immediately notify every person who has c~r~ntl¥ or i~ ,?urre,lt 
being diagnosed or tested by lCTM that lCTH has been prel~m~nar~ly enJo~ned 

'£y tp~s court· from acts and practices in (a) through (e) above. 
/~~ rJ .• J V 

NOTES: ~" /). /~. CLERK 

1. This summons is issued pursunnt to Rule 4 of the ~Inssnchusetts nul,'s 0: Ch'i! Procedure. 
~. When more than one defeudant is ;'1\'ol\·od. the nnmes of .11 <lef"nd"n:s shonld apl""u' in tJ,e caption. 

If n separate summons i> us~d for each defendant. each shoul,) be .Hh1r,·"e,1 to the p.nticul." <lefendant. 

(j 
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AFFIDAVIT OF RICHARD PAUL 

I am Richard Paul, Investigator, Public Protection Bureau, Department of the 
Attorney General. 

During the course of my work I was assigned to investigate the establishment 
known as Interchurch Team Ministries (hereafter referred to as I.C.T.M'), 411 
Bedford Street, East Bridgewater, MA. 

On June 7, 1977 at approximately 2:00 p.m., I went to I.C.T.M. for the purpose of 
having a Urine/saliva test. When I arrived, a woman told me tests were given by 
appointment only. I made an appointment for June 8, 1~77. 

On June 8, 1977 at 1:05 p.m., I arrived at I.C.T.M. for my appointment and test. I 
then entered the house, apologized for being early and was told to wait in the living 
room. 

At 1:40 p.m. I was called into another room which looked like an office and I was 
instructed by a woman to give a urine and saliva sample. She provided me with a 
bottle and a tray with 6-cup like indentations for my specimen. I used the bathroom 
for the samples. In the room next to the bathroom, I noticed a dark-haired female 
working in a room which looked like a laboratory. 

I returned to the office with the samples and was given a lengthy questionnaire to 
fill out. The woman instructor hold me to encircle the "Y" if my answer was yes 
and to leave the "N" blank if my answer was no. The questions dealt with: Do you 
smoke? Do you have chest pains, headaches, leg aches (which ones)-a few questions 
had to be written, such as: What color are your teeth, color of gums, oily or dry skin 
and a few others? 

While filling out this form the phone rang and was picked up by the woman 
instructor who was sitting in the office with me. After answering the phone, she 
yelled to the woman in the lab, "Phyllis, Chris Moore is on the phone, can you talk 
to her?" 

PHYLLIS: "I'm busy, what's her problem?" 
WOMAN INSTRUCTOR: "She has blood in her urine." 
PHYLLIS: "Tell her to juice a watermelon and drink 4 ounces every 3 hours." 
LOIS: "She's noticed the blood for over a week." 
PHYLLIS: "Tell her to use the watermelon juice-it's delicious." 
The woman told the caller to juice a watermelon and drink 4 ounces every 3 

hours, she also said that she was busy with a client and hung up. 
I asked the woman instructor if she was Phyllis or Dorothy-she replied that her 

name was Lois (she didn't give me her last name.) Lois left the office after I gave 
her the completed questionnaire and came back in a few moments with a slip of 
paper with numbers on it. 

Lois told me that my urine salt count was 30.0c and that I was in a major heart 
attack zone and could have a heart attack at any time because the normal count 
was 6. She advised me to purchase distilled water and to drink 4 ounces every 
hour-I asked her to write this down so that I wouldn't forget and she did and gave 
me the slip. (Attached to this affidavit as Exhibit Cl.) She also mentioned that I had 
a cholesterol build-up. 

Lois asked me (looking at the questionnaire) if the pains in my legs were muscu­
lar or bone-I said muscular. 

Lois asked me if my forgetfulness was remembered after the incident was men­
tioned to me-I said yes. 

Lois asked me if I prepared my own food. I told her that my wife did and she then 
explained that I would receive the final results of the tests in 4 weeks and a diet 
would accompany them and I should instruct my wife on what the diet was for. 

I asked Lois if I should stop salting my food. She said, "Throw the salt shaker 
away." I mentioned I had started jogging-she replied that I should not do anything 
which would apply pressure to my heart because I was on the borderline of a major 
heart attack. 

Lois then asked me to smile and she wrote something on a pad of paper-she 
asked me to show her my gums-she said "Pink" and wrote something down. 

Lois had me stand in front of her before-the front window and without moving my 
head to look to the left-with her fingers she lowered the bottom lids of my eyes 
and wrote on a chart-she then had me look to the right and repeated the process. 

Lois then gave me a 6 page newsletter that dealt with heart attacks (Attached to 
this affidavit as Exhibit C2.) and a booklet entitled, "Uro-Analytical Procedures Diet 
Booklet" that has my number formula written on the last page and dated. (Attached 
to this affidavit as Exhibit C3.) 

Lois again explained that I would get a report in 4 weeks along with the diet. She 
told me to follow the diet and that they would notify me when to return to the 
clinic for another number test which would cost $10.00. 



98 

The consultation was concluded and I was taken into the reception room where I 
gave the secretary $30.00 a~d 'Yas given a r~c~ipt which stated tha~ my 'paYI~nent 
was a tax deductible contrIbutIOn to the mInIstry. (Attached to thIS affIdavIt as 
Exhibit C4.) 

At no time did anyone at ICTM tell me that the establishment was a ministry-or 
in any way a religious organization or that the test or diet were related in any way 
to God or to religion. I left ICTM at approximately 2:25 p.m. 

On or about June 30, 1977, I received through the mail a letter and a. list of 
dietary suggestions from ICTM. This letter dated June 29, 1977, states. that anyone 
having the numbers that were found on my card would have the followmg: 

Tendency toward low blood sugar (fluctuates). 
In zone for major heart attack. 
Tip edge of Collagen disease. 
System breaking down too rapidly. 
Lot of inward tension and stress. 
Demineraliza tion. 
Osteroarthritic changes. 
Over-expansion of both lungs. 
Congestion in bottom of both lungs. 
Irritation in upper abdomen. 
Delata cells in prostate. 
Delata cells in colon. 

. Irritation in bladder. 
The ICTM letter also states that Dr. Reans is not saying that I have cancer, but 

that a person with my numbers has minerally deficient cells in the above-mentioned 
areas. Also that these things are not discernible to the medical profession in their 
present state, but are figured by a unique method called The Biological Theory of 
Ionization which Dr. Reams alone is able to do. This letter was signed by Phyllis R. 
Greene (Attached to this affidavit as Exhibit C5.) 

The other attachments to the ICTM letter, Exhibit C5, include dietary suggestions 
and a list of minerals, herbs and vitamins which ICTM claims are needed to 
supplement my diet. According to the dietary suggestions, I was instructed to drink 
four ounces of lemonade mixture on the hour, anci four ounces of distilled water on 
the half hour. Also six ounces of prune juice dilu\,ed with distilled water in the 
morning and eight ounces of cranberry juice during the day. The minerals, herbs 
and vitamins I was instructed to take are as follows: 

Cal II, 2 caps 3 times a day with meals. 
Dolomite, 2 caps 3 times a day with meals. 
Chaparral, 2 caps 3 times a day with meals. 
Algavim, 2 caps 3 times a day with meals. 
Min-Col, 1 cap 2 times a day with meals. for 30 days, then once a day for 49 years. 
Royal Jelly, 1 teas. 2 times a day. 
3 Vit., AD with D at 400 units 2 times a day between meals. 
Lime water, 1/2 Tbs. in 4 oz. grape juice in the morning and at bedtime. 
The ICTM letter states that a colonic treatment and a hot sitz bath are indicated. 

I was instructed that for the sitz bath, I should sit in a hot tub of water, waist high, 
for thirty minutes every day. The other comments that the ICTM letter made were 
that drinking distilled water on a regular schedule would take me out of the heart 
attack zone. They stated that there was nothing wrong with my heart-just stress of 
poor digestion. (Attached to this affidavit as Exhibit C6.) 

On January 9, 1978, at 11:00 a.m. I called ICTM at 378-3946 for another appoint­
ment. I spoke with the secretary and shE' told me to come to ICTM for a re­
examination at 1:00 p.m. January 13, 1978. 

On Friday, January 13, 1978, at 1:05 p.m. I arrived at ICTM for my re-examina­
tion. Before I could put my hand on the door handle entrance to let myself into the 
building-the door opened and the woman who examined and interviewed me on 
my June 8, 1977 visit asked me to come in and to go straight into an office down the 
hall. 

Once in the office I was handed a glass container and a saliva plate and was 
moved into the adjoining bathroom without being asked to remove my coat and was 
simply told, "We'll need another sample to recheck your numbers." 

I assumed the woman want get a urine and saliva specimen and I obliged, while I 
was leaving the bathroom she told me to put them in "there" -a lab facility next to 
the bathroom. I laid the glass container filled with urine and the saliva tray with 6 
specimens on the counter inside the lab. 

Stepping into the office I said to the woman, "I can't remember your name." She 
replied, "Lois." 

p), 
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I ,remarked about the bad weather. She agreed it was bad and asked me to wait 
untIl my numbers came out. 

I ment~oned to Lois that I was instructed to bring my folder with me but I could 
not find It. She answered, "That's all right; we will check your new numbers and 
see how they compare with the originals." 

After a pause, I said to Lois, "The last time I was here I overheard a woman tell 
~n ,elderly couple !'lbou~ ~ new place you were going to have for testing." Lois replied 
It s not for testmg-It s a place for complete rest-it opened last summer-it's 

located in Scituate and is a very Jovely place." 
~h~, stood up, walk~d over to a bookcase and handed me a loose leaf binder and 

saId, look through thIS and I'll be right back." 
The binder containe.d glossy colt:red photographs of a place called Still waters Inn, 

114 Branch Street, SCItuate, MA. fhe photos were of the grounds and rooms inside 
the buil~ing. I handed Lois the binder and remarked that the Inn was beautiful and 
looked nIce and peaceful. 

I aS~,ed her how much it would cost to stay at the Inn. She said "$500.00 for 2 
weeks. She continued and explained that the first three days were a fast period 
yvhe~e you cou~d drink only lemon juice and water and not eat at all. She said that 
It mIght be a lIttle uncomfortable because it took th~t long to get the garbage out of 
your system. Then she saId, you go on a prepared dIet. She also said that basically 
the tyvo weeks are for resting and to find yourself again. 

LOI~ al~o tol~ me. th~t the ever lings are filled with meetings and everyone seems 
to enJoy It. LOIS saId, We call It reams retreat." She also told me that they have 
had great success with people who have cancer. 

I then mentioned it was too bad that when someone gets to be my age and has 
some. m0Il:ey, but .be~,ause he feels .lousy, he can't really enjoy it. 

LOIS qUIckly saId You should, If you can, come to the retreat, it will do you a lot 
of good. It was closed for the Holidays, but it is open again." She handed me a card 
which rea?s "Still Waters. Inn':' S~e said that they can serve 37 people at a time. 
(The card IS attached to thIS affIdavIt as Exhibit C7.) 

I me?tioned I had a headache, which was true, and Lois said "I'll get you 
somethmg." , 

She .left the room and a~most immediately returned with a teaspoonful of 'what 
she saId was Honey. She sard, "Take it and while I'm explaining the numbers it will 
make you feel better." . 

I swallowed the "Honey" and she asked how it tasted-I said "Good". Lois said 
"It taste .good because your low-otherwise it would have tasted too sweet." , 

MeaI?-tIme, the woman from the Lab came in and handed Lois a piece of paper 
approxImately 3" x 5" that had my name, date, and numbers on it. (Attached to this 
affidavit as Exhibit US.) 

Lois started to explain the numbers, she said that the numbers written in red 
were from t~e first visit .she also said that on top of the paper there are also red 
num~ers whIch characterIze what the readings should be. 

LOIS told me I had a lot of acid and too much salt in my system and that there 
was heavy pressure on my chest. 
. S~e said the acid in my system could be from citrus fruits, heavy exercise, or 
Joggmg .. Sh~ never ~sked me if I exercised or jogged. 

. At !hIS tm:e, LOIS handed me a printed sheet with lists of minerals, herbs and 
vlt~mII?-s whIch. ~he told me to take to supplement my diet. (Attached to this 
affIdavIt as ExhIbIt C9.) 

These supplements are as follows: 
Cal II, 1 caps 3 times a day with meals. 
Cal Lactate, 1 caps 3 times a day with meals. 
Algavim, 2 caps 3 times a day with meals. 
Mi?-Co~, 2 caps 2 times a day with meals. • 
LO.IS saId tha~ she. was prescribi~g some hi~h calcium capsules to expedite the 

!lealmg of my nb wbnch I had prevIOusly mentIOned was broken during an accident 
m September, 1977. 

Lois also stated that I was to go on a Lime Water Diet to relieve me of the salt in 
my ~ystem. She told me to take 1 Tbs. of lime water in 4 oz. of grape juice at 
bedtIme. 

She. told me t9 stay on distilled water and the diet and that I should return in 30 
days If I found It necessary. She again told me that I should think about going to 
the retreat. 

I asked Lois if some~ne could stay at the retreat one week only. She said that 
they prefer two weeks smce the first week is primarily for fasting. 

She then asked me about my headache and whether the Honey made me feel 
better. 
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I said, "I felt lighter", which was not true. 
I said I get headaches because of Arthritis of the neck. She tol~ me that ICTM 

sells a jelly which is very good for healing Arthritis. She also mentIOned that ICTM 
sells vitamins. 

Lois led me to the reception room so that I could pay for the visit. 
I said to the woman in the reception area, "Are you Phyllis?" 
She said, "No, I'm Carol." . ' 
Carol handed me a receipt after I gave her ten dollars m cash. Once agam, the 

receipt stated that ICTM thanked me for my tax deductible contribution to the 
ministry. (Attached to this affidavit as Exhibit C10.) 

I attest that the above is true to the best of my knowledge. 
Signed under the pains and penalties of perjury on this 24th day of April 1978. 

MARJORIE COHEN, 
Notary Public. 

My commission expires May 28, 1982. 

AFFIDAVIT OF MARY A. P ASCIUCCO 

RICHARD PAUL. 

I am Mary A. Pasciucco, Deputy Chief Investigator, Public Protection Bureau, 
Department of the Attorney General. During the course of my w?r~ I .was assigned 
to investigate the establishment known as Inter-Church Team Mmlstnes (hereafter 
referred to as ICTM), 411 Bedford Street, East Bridgewater, Ma. 

On January 9, 1978 at 11:10 A.M., I called ICTM at 3'78-3946 for an appointment. 
On January 18, 1978 at 1:30 P.M., I arrived at ICTM for a test. I was accompanied 
by another staff membr, Joseph Mingolla. 

Upon arrival at ICTM I was greeted by a female who simply sai~ "Mary?" a~d 
then, "Come this way." when she greeted me she had a small glass Jar and a whIte 
rectangular slab with six small holes in it. She escorted me into a lavatory, gave me 
the glass jar and told me to give her a urine specimen. She also told me to put some 
saliva into three of the six holes on the white slab. When I emerged from the 
lavatory she told me to give my specimen to another woman who was in the room 
next to the lavatory. She said to me, "this is the woman who will test your 
specimens." The latter woman asked me if I had j~st eaten and I said, ":yes" .. Sl;te 
said "Good". I said that I had just eaten and she SaId when and what. I saId wlthm 
the last 15 minutes, I had a hamburger and fries at McDonalds. She said it didn't 
matter. 

I then went back to the waiting room and the first woman handed me a typed 
questionnaire. I filled out my personal history and proceeded to answer a total of 
169 questions relating to my medical history. After I finished this, she examined my 
eyes. She asked me to stand up and face her-she was in front of a window. She 
made me look to the left and then to the right. During this time she lowered and 
raised my lower and upper eyelids. It appeared to me that she was diagramming the 
veins in my sclera. 

She then handed me a booklet entitled "Uro-Analytical Procedures Diet Booklet 
(attached to this affidavit as Exhibit Dl). She opened'the back page and showed me 
my 'numbers' which she told me were the results of their tests on my urine and 
saliva. 

She told me to read the first fiften pages of the booklet. She then explained to me 
what my numbers meant in relation to the 'norm' outlined on page two of the 
booklet. 

First, she discussed my sugar. She told me my sugar number was 5.6 and that the 
norm is 1.5. She. stated that this difference between my sugar number and the 
'norm' could be the cause of my lethargy. (I had previously informed her that I had 
lost 151bs. in the past six months and was feeling very lethargic). She then told me 
that I could go to a regular physician and get checked for sugar but he would tell 
me that my level was within normal limits. She stated that ICTM would not 
prescribe insulin, but that she did not think that my numbers were very healthy. 

Next, she explained my salt level number which was 29.2c. She said that the 
"norm" is 6 to 7 c. She stated that if the number is 30, one could experience chest 
pain or a tightness in the chest. I asked if one could experience shortness of breath 
and she said that this could also occur. 

After this she told me that I would receive a full analysis in a month after Dr. 
Black had a chance to look at my numbers. She informed me that a diet would 
accompany this and they would also tell me what minerals I had to take. She stated 
that ICTM snld the minerals right there and that ICTM preferred to have people 
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take these because they knew what the results should be. She informed me that I 
would have to stay on the ICTM diet for the rest of my life. 

I asked her if there was anything I could take while I waited for Dr. Black's 
analysis. She said that she could not tell me what minerals to take now but that I 
should immediately start drinking four ounces of distilled water every hour. 

She told me that I would have another appointment with ICTM after I received 
Dr. Black's analysis. I said "thank you" and she said "you can pay Carol". We went 
out of the waiting room and into the reception area. Carol who was in this room 
appeared to be the secretary. Joseph Mingolla and I asked her how much we owed 
her and she said $30.00. Joseph gave her $30.00 in cash and she asked us who she 
should make the receipt out to. I told her to make it out to me. I received a receipt 
from her dated January 18, 1978 (attached to this affidavit as Exhibit D2). It states 
that, "We thank you, Mary Glynn for your tax deductible contribution to the 
ministry." At no time did any of the people from ICTM mention that the establish­
ment was a ministry or in any way related to religion. 

On February 23, 1978 I received through the mail a letter and a list of dietary 
suggestions from ICTM. This letter dated February 18, 1978 stated that my recent 
test at East Bridgewater showed that anyone having the numbers that appeared on 
my card would have the following: 

Notable adrenal stress. 
Hotable inward tension-tiredness. 
Bruises too easily; heals too slowly. 
Liver function depressed. 
Sugar fluctuates. 
In the zone for a minor heart attack. 
Mineral and oxygen transport poor. 
Stress on right kidney. 
Stress on bladder. 
Stress around ileocecal valve region. 

It further stated that a person with my numbers has minerally deficient cells in 
the above-mentioned areas. Also, that these conditio§)f; are not necessarily discern­
ible to the medical profession in their present state, but are figured by a unique 
method called The Biological Theory of Ionization. 

The letter also stated that everyone who has a test would benefit greatly from at 
least two weeks at Still Waters Jnn, Scituate, MA. The cost is $250 per week and the 
telephone number is 617-545-6:224. At the Inn one would be "encouraged, under 
supervision, to fast, rest and change eating habits which are responsible for present 
problems." This letter was signed by Dorothy A. Freeman. (Attached to this affida­
vit as Exhibit D3.) 

The other attachments to Exhibit D3 include dietary suggestions and a list of 
minerals and herbs which ICTM claim are needed to supplement my diet. According 
to the dietary suggestions, I was instructed to drink three ounces of lemonade 
mixture every hour and three ounces of distilled water on the half hour. Also three 
ounces of prune juice diluted with distilled water in the morning, four ounces of 
cranberry juice and four ounces of vegetable juice during the day. 

The minerals and herbs I was instructed to take are: 
Cal II-I caps 3 times a day with meals. 
Cal Lactate-1 caps. 3 times a day with meals. 
Dolomite-2 caps. 3 times a day with meals. 
Chaparral-2 caps. 3 times a day with meals. 
Alqavim-2 caps. 3 times a day with meals. 
Min-Col-2 caps. 2 times a day with meals for 30 days-then once a day for 77 

years. 
Fero Tonic-4 drops 2 times a day in 8 ounces of water every other day. 
Vitamin C-500 units 2 times a day between meals. 
Vitamin E-500 units 2 times a day between meals. 
I was also instructed that a colonic treatment was indicated. The other comments 

that ICTM made were that drinking distilled water on a regular schedule would 
take me out of a heart attack zone. They stated that the stress on my heart was 
from poor digestion. Also that if I experienced any headaches I should add a 
sweetener to my lemonade. (attached to this affidavit as Exhibit D4). 

I also received a brochure form ICTM which advertises home water distillers. 
(attached to this affidavit as Exhibit D5). 

I attest that the above is true to the best of my knowledge. 
Signed under pains and penalties of perjury on this 20 day of April, 1978. 

MARY A. PASCIUCCO. 



MARJORIE COHEN, 
Notal)1 Public. 

My commission expires May 28, 1982. 
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AFFIDAVIT OF FREDERICK J. STARE, M.D. 

I am Frederick J. Stare, M.D., Professor of Nutrition at the Harvard University 
School of Public Health. I am a founder of the Harvard University Department of 
Nutrition and was its chairman for 35 years. 

On April 5, 1978, I personally discussed with two investigators. from the O~fice of 
the Attorney General, Richard Paul and Mary A. Pasciucco, thelr contact WIth the 
Interchurch Team Ministries (ICTM). I examined the materials given them by the 
ICTM. In 1977, the activities of the Ministries had been called to my attention by 
the Massachusetts Board of Registration and Discipline in Medicine. 

It is my unequivocal professional opinion that the pseudo-health activities of 
ICTM and Dr. Carey Reams should be put out of business. Their advice to Ms. 
Pasciucco and Mr. Paul is pure quackery and charlatanism. It makes no medical 
sense whatsoever. 

Both Mr. Paul and Ms. Pasciucco told me that the only examinations given them 
were tests of their urine and saliva, and an external examination of their eyes. 
These tests alone cannot be used to determine blood levels of sugar, acidity (Ph), 
salt, urea, or albumin (a blood protein). ICTM's type of external examination of the 
eyes is not useful in assessing body chemistry or in assessing internal ailments. The 
so-called numbers they were provided by ICTM made no medical sense to me. 

These three tests alone cannot possibly be used to diagnose the conditions which 
the ICTM diagnosed for Ms. Pasciucco (see Exhibit K-1): adrenal stress, tension, 
tiredness, "bruises too easily", liver function, sugar level, danger of heart attack or 
malfunctions of the kidney, bladder, or ileOCecal region in the large intestine. These 
three tests alone cannot possibly be used to diagnose the conditions which the ICTM 
diagnosed for Mr. Paul (see Exhibit K2): low blood sugar level, danger of heart 
attack, collagen disease, tension, stress, lung congestion, or abdominal or bladder 
"irritation". The terms "system breaking down too rapidly", "over-expansion of . 
lungs", and "delta cells" have to my knowledge no specific medical meaning. 

Drinking large amounts of distilled water, as was prescribed for Ms. Pasciucco 
and Mr. Paul (see Exhibits K1 and K2) has no medical value, and certainly has no 
value in preventing or treating cancer, tiredness, tension, heart disease, or any of 
the conditions enumerated above. Drinking the juices of lemon or other fruits or 
vegetables is only medically beneficial for a narrow range of conditions caused by 
vitamin deficiency, such as scurvy. It has no value in treating the conditions 
attributed to Mr. Paul and Ms. Pasciucco. Juicing a fruit or vegbtable in no way 
increases the quality or quantity of nutrients received. The taking of pills contain­
ing vitamins and minerals is only beneficial for a narrow range of conditions and 
has no value in treating the ailments attributed to Mr. Paul and Ms. Pasciucco. 

None of the other recommendations in Exhibits K1, K2, and K3 have any medical 
or nutritional value whatsoever and cannot possibly prevent or treat the conditions 
attributed to Mr. Paul and Ms. Pasciucco. 

A colonic (commonly called an enema) is only used in medical practice for ex­
treme constipation. Neither a colonic or sitz has any value ill treating the conditions 
attributed to Mr. Paul and Ms. Pasciucco. 

The theory of ionization, as commonly known to the scientific community, is a 
simple chemical postulate that all compounds are composed of ions (charged parti­
cles). It has no special application or use in medicine. 

To my knowledge, none of the recommendations given Mr. Paul and Ms. Pas­
ciucco are themselves harmful. However, the ICTM's activities could be quite dan­
gerous if, because of an ICTM diagnosis or treatment, one of its "patients" failed to 
consult a medical doctor about a serious ailment, and that ailment was then left 
untreated or was treated improperly by the ICTM. 

In my opinion the conduct of ICTM members constitutes the practice of medicine 
insomuch as the members give purported diagnoses of medical conditions, and 
recommend specific treatments, even though such treatments only include use of 
over-the-counter vitamins and minerals and other simple preparations, and not 
prescription drugs. 

Signed under the pains and penalties of perjury this 6 day of April 1978. 
FREDERICK J. STARE, M.D. 
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Commonwealth of Massachusetts 

SUPERIOR COURT CIVIL ACTION No. --

FRANCIS X. BELLOTTI, AS HE IS ATTORNEY GENERAL OF THE COMMONWEALTH OF 
. MASSACHUSETTS, 

AND 

COMMONWEALTH OF MASSACHUSETTS, 

PLAINTIFF 

v. 

HERITAGE HILL AT NEWTON RETIREMENT AND CONVALESCENT HOME, INC., 

AND 

JOSEPH F. HILL, JR., INDIVIDUALLY AND AS HE IS PRESIDENT' OF HERITAGE HILL AT 
NEWTON RETIREMENT AND CONVALESCENT HOME, INC., 

DEFENDANTS 

COMPLAINT 

I. PURPOSES OF SUIT 

1. This is an action brought in the public interest by the Attorney General of the 
Commonwea~th of Massachusetts brought pursuant to G.L. c. 12 § 10 and G.L. c. 93A 
§ 4 to restram the defendants from injuring nursing home residents in violation of 
G.L. c. 93A a~d other state and federal laws and regulations and for the appoint­
ment of a receIver. 

II .• TURISDICTION 

2. Jurisdiction is conferred on this court by G.L. c. 93A § 4. 

III. PARTIES 

3. :i!rancis X: Bellotti is Attorney General of the Commonwealth of Massachusetts 
~nd IS authOrIzed by G.L: c. 12 § 10 to institute civil proceedings in the public 
II?-terest whenever he belIeves that a law affecting the public welfare has been 
vlOl~t~d. T~e Att~rn~y General is empowered by G.L. c. 93A, § 4 to bring an action 
for mJunctIve relIef m the name of the COIJ.?-monwealth against any person when­
ever .the Attorney General has rE~ason to belIeve that the person is engaged in any 
~nfaIr or deceptIve act or practIce and that such proceedings are in the public 
mterest. 

4. The Commonweilth of Massachusetts is a sovereign state represented by the 
Attorney General. 

5. The defendant Joseph F. Hill, Jr. is a natural person who resides at 44 Prentiss 
L~ne, Bel.mont, ~as~a9husetts in t~e qounty of Middlesex. Defendant Joseph F. 
HIll! Jr. IS. sued mdlvldually and m hIS capacity 8S president of the defendant 
HerItage HIll at Newton Retirement and Convalescent Home Inc. 

6. :rhe defendant Heritage Hill at Newton Retiremellt a~d Convalescent Home 
~~c. I~ a. Massachusetts corporation licensed to do business in Massachusetts, with 
ItS prmclpal place of business at 2101 Washington Street, Newton, Massachusetts. 

IV. FACTS 

7. At a,n relevan~ times hereto, and at least since 1975 the defendants have been 
engaged m ~he busmess of operating Heritage Hill Nursing Home at 2101 Washing­
ton ~treet I!l Newton, M.assachusetts and thereby of providing and offering to 
prOVIde nursmg home serVIces to consumers in Massachusetts. 

8. Some! but not all, re.sidents of Her~tage .£:Iill Nursing Home, have, at all 
rele,:,ant tU1fes, been reCIpIents of finanCIal aSSIstance under the Massachusetts 
MedIcal AssIs~an.ce Program, commonly called the Medicaid Program. 

9. The MedIcaId Program is a cooperative federal and state program established 
by G.L. c. 118E, pursuant to and in conformity with the provisions of Title XIX of 
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the Social Security Act, which provides medical care and services, including nursing 
home services, to certain residents of the Commonwealth. 

10. Pursuant to G.L. c. 118E § 16, providers of health care services such as the 
defendants, may voluntarily participate in the Medical Assistance Program but are 
not required to do so. . ., . 

11. Providers of nursing home services who choose to particIpate m the MedIcal 
Assistance Program are required to agree ?y contract to comply with all ~aws, ru~es, 
and regulations which govern the operation of the Massachusetts MedIcal ASSISt-
ance Program. G.L. c. 118 § 18(4). . 

12. The defendants Heritage Hill have by contracts with the Massachusetts De­
partment of Public Welfare agreed to provide nursing home services to recipients of 
Massachusetts Medical Assistance and to comply with all statutes, rules and regula­
tions governing the Medical Assistance Program. Copies of these contracts are 
attached as Exhibit B. 

13. The defendant Heritage Hill Nursing Home. currently provides care to ap-
proximately 105 residents, of whom approximately 93, are recipients of Medicaid or 
other welfare assistance. ~ 

14. The defendants in the course of running Heritage Hill Nursing Home have on 
regualr basis and continue to: . . '. . . . 

tal Fail to provide adequate nurs111g care of the nursmg home patients m vlOlahon 
of 45 C.F.R § 405.1124(c); and 42 C.F.R § 449.12(a)(l)(i), see Affidavit of Emily Win­
keller RN Exhibit C to the Complaint; Affidavit of Commissioner of Public Health 
Jonathan E. Fielding, M.D., Exhibit D; Affidavit of Ruth M. Foster, Exhibit E; 
Affidavit of Kathleen Deveau, RN., Exhibit F; Affidavit of Alfred Souza, RN., 
Exhibit G' Affidavit of Margret Brunelli, RN., Exhibit H; 

(b) Fail' to take proper precautions to prevent serious injury to patients in viola­
tion of L.T.C. Regulations 17.2.1 and 42 C.F.R § 405.1124(c), see Exhibits C, D, E, F, 
G, and H; . . 

(c) Fail to maintain proper sanitary conditions to protect the health of patients 111 
violation of L.T.C. Regulations 1.7.7.5, 16.3, 16.4 and 16.5, 42 C.F.R § 405.1120, and 
42 C.F.R § 449.12(a)(l)(vii), see Exhibits C, D, E, F, G, and H; 

(d) Fail to maintain sufficient staff personnel, including nurses' aides and house­
keeping personnel to meet the health and safety needs ~f 'patients in violation of 
L.T.C. Regulation 7.2.3.4. and 42 C.F.R § 405.1120, see ~XhIblt I; . . . 

(e) Falsely hold itself out to consumers as a nursmg home whIch wIll prOVIde 
nursing home care which meets minimum state and federal health and safety 
requirements which in fact it does not in violation of G.L. c. 93A §2, see Exhibits B, 
E-

'(f) fail to provide to consumers all the nursing home services included in the basic 
daily rate which the patients pay to the defendants or which is paid to the defend­
ants by the Commonwealth of Massachusetts on behalf of the patients in violation 
of Attorney General Nursing Home Regulation 3.5, see Exhibits D, E, F, q-, H an~ I; 

(g) Charge patients and the Commonwealth of Massachusetts for serVIces whIch 
are not actually provided to the patient in violation of Attorney General Nursing 
Home Regulation 3.6, see Exhibits A, Band G; 

(h) Fail to change the clothes and linen of patients who are incontinent, with the 
result that helpless patients are left for hours in urine-soaked clothes and sheets in 
violation of L.T.C. Regulation 7.7.1.2 and 7.7.1.3 and 7.7.5.2, 42 CFR §405.1120, 42 
CFR §405.1121(k)(7), 42 CFR §449.12(a)(6)(iil, see Exhibits C, D, and E; 

(i) Fail to provide proper care to prevent and treat deculite (bed sores) in patients 
with the result that patients must endure needless preventable pain and suffering 
and with the further result that patients are in jeopardy of losing their lives, in 
violation of L.T.C. Regulation 7.7.1.2, 42 C.F.R §405.1120, 42 C.F.R §405.1121(k)(7), 
42 C.F.R §405.1121(k)(9), see Affidavit of Jonathan Fielding filed herewith, see 
Exhibits C, D, F, G and H; 

(j) Fail to provide patients with baths, showers or bed baths often enough to 
render patients clean, comfortable and free of urine odors in violation of L.T.C. 
Regulation 7.7.5.1 and 42 C.F.R §405.1120, 42 C.F.R §405.1121(k)(7), 42 C.F.R 
§405.1121(k)(9), 42 C.F.R §405.1124(c), see Exhibits C, D and E; 

(k) Fail to ambulate (walk) patients who are unable to walk unassisted as required 
by patient care plans ordered by the patient's physician in violation of L.T.C. 
Regulation 7.7.5.5 and 42 C.F.R §405.1124(c), 42 C.F.R §449.12(a)(9l, see Exhibits 
C and E; 

(l) Fail to maintain patient care plans which accurately reflect the patient's 
current condition and identify the patient's current needs in violation of 42 C.F.R 
§405.1124(d), see Exhibit C; 
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(m) Fail to provide restorative nursing care to patients with the result that the 
medical condition of patients needlessly regresses in violation of 42 U.S.C. 
§405.1124(e) and L.T.C. Regulation 7.5.3, see Exhibits C, D, F, G and I; 

(n) Fail to clean patients who are incontinent with the result that helpless 
patients are left sitting in their own urine and feces for days in violation of L.T.C. 
7.7.5.1 and 42 C.F.R §405.1124(c), 42 C.F.R §405.1121(k)(7) ann 42 C.F.R 
§405.1121(k)(9), see Exhibits C, D and E; 

(0) Fail to comply with orders of the patients' physician with the result that 
patients suffer pain in violation of 42 C.F.R §405.1124(c), 42 C.F.R §449.12(a)(9), 
L.T.C. Regulation 7.7.1 and 7.7.1.1, see Exhibit C; 

(p) Fail to comply with the terms of its certification as a nursing home, see 
Exhibits Band J; . 

(q) Fail to comply with the terms of its provider agreement with the Department 
of Public Welfare, see Exhibit A. 

(1') Fail to comply with state and federal laws and regulations passed to ensure 
patient care in violation of Attorney General's Regulations 15 (Al, (B) and (C). 

15. As a result of the acts in paragraph 15 the Department of Public Health 
inspected and evaluated the defendant nursing home and provided the defendants 
with a "Statement Deficiencies" for an inspection completed May 23, 1978, attached 
as Exhibit A to the affidavit of Emily Winkeller, Exhibit C hereto. 

16. Because of the extreme seriousness of the defendants' violations of L.T.C. 
regulations, the Department of Public Health held a conference with defendant Hill 
on May 30, 1978. At this conference, each and every deficiency and violation of 
regulations was thoroughly reviewed and explained to defendant Hill by Depart­
ment of Public Health officials. 

17. On July 12, 1978, defendant submitted to the Department of Public Health a 
plan of correction to remedy the deficiencies cited by the Department of Public 
Health on May 30, 1978. See attachment A to Exhibit C. 

18. The Department of Public Health revisited the defendant nursing home on 
July 27, July 31, and August 1, 1978 to ascertain whether the home had corrected 
the deficiencies and complied with its Plan of Correction. The defendant had not 
corrected the deficiencies and had not implemented their own Plan of Corrections. 
See Exhibits C and 1. 

19. As a result, the Department of Public Health issued a second deficiency 
statement. See attachment B to Exhibit C. During this inspection, Department of 
Public Health surveyors determined that six (6) patients were in jeopardy i.e. 
serious medical trouble. See Exhibit C. ' 

20. On August 14, 1978, as a result of the gross violations of law mentioned in 
paragraph 15 above, the Department of Public Health issued to the defendant 
nursing home a Notice of Cancellation of Medicaid Certification. 

The defendant nursing home has appealed the decertification. 
21. O~ October 5, 1978, the defendant home was again visited by the Department 

of PublIc Health surveyors who determined that serious violations of state and 
federal laws and regulations continued to exist. These violations, which related to 
staffing, patient care, and patient safety, seriously threatened the health and safety 
of the patients. See Exhibit 1. 

22. At this time, the best interests of the resident patients of Heritage Hill require 
that the home remain open and be operated in compliance with state and federal 
laws and regulations. If patients were moved at this time, there is a substantial 
likelihood that they would experience "transfer trauma," a phenomenon recognized 
as occurring in such situations. See Affidavit of Emily Winkeller (Exhibit C) and 
Affidavit of Commissioner Jonathan Fielding, M.D. (Exhibit D). 

V. CAUSES OF ACTION 

23. By the acts complained of in this complaint, the defendants, their agents, 
servants and employees, have violated 

(a) G.L. c. 93A, §2; 
(bl Attorney General's Regulations, Reg. 15(A), 15(B), and 15(C); 
(cl Attorney General's Nursing Home Regulations, Reg. 3.5 and 3.6; 
(d) Long Term Care Regulations of the Department of Public Health, Regs. 1.7.7.5; 

7.2.3.4; 7.5 '\ 7.7.1; 7.7.1.1; 7.7.1.2; 7.7.1.3; 7.7.5.1; 7.7.5.2; 7.7.5.5; 16.3; 16.4; 16.5; and 
17.2.1; and 

(el 42 C.F.R §§405.1120, 405. 1121(K)(7), 405.1121(K)(9), 405.1124(c), 405.1124(d), 
405.1124(e), 449.12(a)(l)(i), 449.12(a)(l)(vii), 449.12(a)(6)(iil, 449.12(al(91. 
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RELIEF 

Wherefore, the Commonwealth requests that this Honorable Court: 
1. Issue a temporary restraining order, ex parte, restraining the defendants, their 

agents and employees, from: 
(a) Failing to provide adequate nursing care of the nursing home patients; 
(b) Failing to take proper precautions to prevent serious injury to patients; 
(cl Failing to maintain proper sanitary conditions to protect the health of pa­

tients; 
(d) Failing to provide sufficient staff personnel, including nurses' aides and house­

keeping personnel to meet the health and safety needs of patients; 
(e) Failing to provide to consumers all the nursing home services included in the 

basic daily rate which the patients pay to the defendants or which is paid to the 
defendants by the Commonwealth of Massachusetts on behalf of the patients; 

(f) Charging patients for services which are not actually provided to the patients; 
(g) Failing to change the clothes and linen of patients who are bedfast and 

incon tinen t; 
(h) Failing to provide proper care to prevent and treat decubite (bed sores) in 

patients; 
(i) Failing to provide patients with baths, showers, or bed baths often enough to 

render patients clean, comfortable and free of urine odors; 
(j) Failing to ambulate (walk) patients who are unable to walk unassisted as 

required by patient care plans ordered by the patient's physician; 
(k) Failing to maintain patient care plans which accurately reflect the patients 

current condition and identify the patients current needs; 
(l) Failing to provide restorative nursing care to patients; 
(m) Failing to comply with orders of the patients' physician; 
(n) Failing to comply with the terms of its certification by the Department of 

Public Health as a nursing home; 
(0) Failing to comply with the terms of its provider agreement with the Depart­

ment of Public Welfare; 
(p) Failing to comply with state and federal laws and regulations passed to ensure 

patient care. 
2. The Commonwealth also requests that this Court appoint a Temporary Receiv­

er for the defendant nursing home and empower and direct the Temporary Receiver 
to do the following acts: 

(a) To provide residents with any medical, nursing and dietary care which they 
require immediately in the following ways: 

(i) Disburse out of the assets of the defendants sufficient money to hire staff, 
including but not limited to nurses, physicians, and aides to meet the immediate 
needs of the patients; 

(ii) Disburse funds out of the assets of the defendants to correct immediately the 
unsanitary and unhealthy conditions in the facility, including but not limited to, 
cleaning floors, rooms and corridors; 

(iii) Disburse funds out of the assets of the defendants to immediately purchase 
food for the residents in sufficient quantity and quality to meet the needs of the 
residents; 

(iv) Disburse funds out of the assets of the defendants to purchase sheets, linen, 
towels and other items necessary to provide for the comfort, cleanliness and physi­
cal needs of the patients; 

(v) Perform all the acts as may be necessary to the proper care of the patients at 
the facility; 

(b) Authorize the receiver to immediately transfer any resident in the need of 
immediate hospitalization or medical care unavailable at the nursing home. 

3. Issue a Short Order of Notice under Prayer 1, returnable in ten days, and after 
a hearing, issue a preliminary injunction on the relief prayed for in Prayer l. 

4. After a trial on the merits, enter the relief prayed for in Prayer 1. 
5. Issue a short Order of Notice under Prayer 2, returnable in ten days. 
6. Order such other and further relief as is just and equitable. 
Respectfully submitted, 

FRANCIS X. BELLOTTI, 
Attorney General, Commonwealth of Massachusetts. 

. ~ 
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Commonwealth of Massachusetts 

SUPERIOR COURT CIVIL ACTION No. --

FRANCIS X. BELLOTTI, AS HE IS A'I'TORNEY GENERAL OF THE COMMONWEALTH OF 
MASSACHUSETTS, 

AND 

COMMONWEALTH OF MASSACHUSETTS, PLAINTIFF 

v. 

HERITAGE HILL AT NEWTON RETIREMENT AND CONVALESCENT HOME, INC., 

AND 

JOSEPH F. HILL, JR., INDIVIDUALLY AND AS HE IS PRESIDENT OF HERITAGE HILL AT 
NEWTON RETIREMENT AND CONVALESCENT HOME, INC., DEFENDANTS 

AFFIDAVIT OF ANN M. DAHLBERG, R.N. 

I, Ann M. Dahlberg, being deposed, state the following: 
1. I am a Registered Nurse licensed in the Commonwealth employed by the 

Massachusetts Department of Public Health in the Long Term Care Division. Since 
February, 1976 I have worked in the capacity of Health Facilities Surveyor. In 1961 
I received my Bachelor of Science in Nursing Degree from Boston University. From 
1961 to 1975 I worked as operating and recovery room supervisor at the Mt. Auburn 
Hospital in Cambridge. 

2. In my present capacity as nurse surveyor, I was assigned to conduct a follow-up 
visit at the Heritage Hill at Newton Nursing and Convalescent Home to determine 
whether the facility had corrected deficiencies found during the follow-up visit 
conducted in May 1978. 

3. During my follow-up visit which I conducted on July 27, 31 and August 1, 1978, 
I observed that the Level II or skilled nursing unit (called the Garden Unit) was 
odorous of urine. Patients had fecal and urine stained clothing and bodies. Several 
patients were lying in wet, urine-soaked beds. Many patients had disheveled hair, 
dirty fingernails, dirty feet and lacked undergarments. I observed patients with 
bedsores (decubiti) which result from lack of proper skin care, lack of cleanliness, 
lack of proper positioning and changes of position and inadequate supportive or 
preventive equipment. In addition to the poor patient care that I observed, I also 
noted poor housekeeping services. One patient's room had feces on the floor while 
other patient rooms had pools of urine and/or food from previous meals littering the 
floor. A deficiency statement summarizing my findings and regulatory violations is 
attached to the affidavit of my supervisor Emily Winkeller. 

4. On August 31, 1978, I conducted an interim visit to the facility to learn whether 
the quality of patient care had improved. During this interim visit I again saw the 
skilled nursing patients who were located on the Garden Unit and found no im­
provement whatsoever in general patient care. At that time I became increasingly 
alarmed when I examined the staffing schedule and discovered that on certain 
shifts the skilled nursing unit had been left in the charge of an unlicensed graduate 
nurse. This is a violation of Departmental regulations. In one instance, a registered 
nurse worked 27 hours straight to provide licensed nurse coverage in the facility. 

5. In addition to the shortage of nurses, there had been an insufficient number of 
nurses aides on duty at all times to meet basic patient needs. On Saturday, August 
26, from 7 A.M. to 3 P.M. the facility .had one licensed person and two ancillary 
personnel. Only one licensed nurse had been assigned to work the 3 to 11 shift on 
Saturday, August 26 to care for the thirty-two (32) patients in need of skilled 
nursing care. No nurses aides were assigned to assist her. The assistant administra­
tors of the home filled in. On Sunday, August 20, on the 7-3 shift, the facility had 
had ony 2 5/8 aides to care for these 32 patients. State licensing regulations (7.2.3.4) 
require that a facility have sufficient ancillary nursing personnel to meet the needs 
of its patients. In my opinion, given the heavy nursing needs of these skilled care 
patients, a minimum of six adequately trained and supervised aides were necessary 
on the 7 to 3 shift. On the 3 to 11 shift, a minimum of five adequately trained and 
supervised aides was required. 

6. When I returned to the facility on September 5, after Labor Day w~ekend, I 
learned that the skilled Level II (Garden) unit had been closed on September 1 and 
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that all 32 Level II patients had been disbursed to the intermediate care units 
within the facility. I was told by the Director of Nursing and the two assistant 
administrators that this was done because there was not adequate staff to keep the 
skilled nursing unit open. When suggested to them that they procure additional 
nursing personnel from the medical labor pools, I was told by Mr. Quilty, Mrs. Flash 
and Mrs. Hall that the facility owed the pools so much money that the pools would 
no longer supply the facility with personnel. 

7. As a result of this transfer, the intermediate care unit (Cabot) had 62 patients, 
22 of whom were skilled nursing patients who required concentrated nursing care 
and trained observation. The degree of dependence and the type of nursing care 
required by these patients can be illustrated by the following patient profile pro­
vided by Mrs. Flash, R.N., assistant administrator of the home, to myself and to my 
supervisor, Mrs. Winkeller. Four patients on the unit required full assistance with 
eating, 18 patients were incontinent of urine, 12 patients required assistance with 
basic activities such as bathing or dressing and 30 patients required total care 
inasmuch as they could neither bathe, dress, groom, toilet or ambulate themselves. 
In my opinion, a minimum of 10 aides on the 7-3 shift was necessary to adequately 
care for these patients. A review of the facility's schedules revealed the following 
staffing levels for the 7-3 shift: 

For September 1, 2, and 3: one licensed person and 3 aides. 
For September 4th: one licensed and 4 aides. 
For September 5th: one licensed and 2 aides. 
8. Staffing for these days on other shifts and on the other unit (Bradford) was 

similarly inadequate. 
9. I was at the facility on September 5, 6 and 7 from 8:00 A.M. until at least 4:00 

P.M. The facility was odorous, noisy, crowded and dirty. Patients were slumped in 
wheelchairs or poorly positioned and aligned in bed. Some patients were lying in 
urine and feces. Some decubitus dressings were wet with urine. Patients were poorly 
groomed and many lacked undergarments and shoes or socks. No between meal 
nourishments were observed being served. Some patients were served breakfast 
while lying in urine and feces. Unsupervised patients ate with their hands. In many 
instances breakfast was served cold to the majority of unit-bound patients. No diet 
restrictions which were ordered by physicians appeared to be followed. Cockroaches 
were plentiful in the kitchen. I also observed cockroaches and ants in the bathroom 
of room 222 of the Cabot wing used by 4 patients. The jar of Betadine Ointment 
used on patient dressings was left uncovered and flies were observed walking 
around the edge of the open jar. When I entered room 126, I experienced a wave of 
nausea because of the overwhelming odor of urine and feces emanating from the 
body and room of the patients. Flies were observed upon and about both patients. 

10. On the 5th, 6th and 7th of September, the Bradford unit housed 53 patients. 
Of these, nine were Level II patients and 44 were Level Ill's. In my opinion at least 
eight adequate trained and supervised aides were required to care for the patients 
on this unit on the 7 to 3 shift. On the 5th of September, for this unit, only 3 aides 
were provided. On the sixth of September, only 1 % aides were provided. On the 7th 
of September, they had only 2% aides. On the 8th of September on this shift, they 
had only 1 % aides. 

11. The Cabot unit, on which 10 trained and supervised aides were required on 
the 7 to 3 shift, the following number of aides were provided: on September 5, two 
were on duty; on September 6, 3 were on duty; on September 7, 3 were on duty; on 
September 8,2 were on duty; on September 9,2 were on duty. 

12. On many shifts only one licensed person was on duty on the Cabot unit and on 
the Bradford unit. Licensed personnel are responsible for preparing, administering, 
monitoring, patients condition prior to and after administration of medications and 
charting medications. Licensed personnel also communicate the needs of patients to 
the aides, make out assignments for the aides and supervise them, do treatments, 
including dressings of wounds, assistance of physicians, observation of patients and 
notification of doctors in the event of change of patient condition. 

13. Ancillary staffing levels were inadequate for all shifts on both units through­
out September 5, 6, 7 and 8th. Several nurses aides worked a total of nine double 
shifts (i.e., 16 hours straight). The frequency and amount of such hours, coupled 
with ratio of patient to aide is endangering the health and safety of patients. The 
staff that was provided was not .adequately trained or supervised. I observed a 
secretary distributing food trays and passing out coffee, tea and bread and butter. 
This same secretary was observed feeding a total care patient when the patient was 
improperly positioned for the ingestion and digestion of food. A young volunteer 
also distributed food trays and prepared food trays. 

14. I was at the facility on Saturday, September 9 from 10 to 5 and on Sunday, 
September 10 from 9 to 1:40 and from 5:45 to 6:00. Staffing levels and condition in 
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the facilitJ:' were just as poor as th~y had .been during the week. The nursing staff, 
housekeepmg staff and dIetary staff were madequate. The owner of the facility was 
not observed in the home on any day when I was there (from the 31st of August 
onward). 

.15. In my profession~l opinion, the health and safety of patients at the Heritage 
~Ill at Newton. Nursmg and 90nvalescent Home is endangered because of (1) 
madequate staffmg, (2) poor patIent care, (3) lack of proper fluids and diet (4) poor 
sanitation, and (5) overcrowding of patients. ' 

Signed under the pains and penalties of perjury this 13th day of September, 1978. 
ANN M. DAHLBERG, R.N. 

Suffolk, SS.: 
Then appeared before me the above named Ann M. Dahlberg, R.N., who made 

oath that the above statement is true and is her free act and deed. 
BARBARA S. LOATMAN, 

Notary Public. 
My commission expires May 11, 1984. 

Commonwealth of Massachusetts 

SUPERIOR COURT CIVIL ACTION No. --

FRANCIS X. BELLOTTI, AS HE IS ATTORNEY GENERAL OF THE COMMONWEALTH OF 
MASSACHUSE'rTs 

AND 

COMMONWEALTH OF MASSACHUSETTS, PLAINTIFF 

v. 

HERITAGE HILL AT NEWTON RETIREMENT AND CONVALESCENT HOME, INC., 

AND 

JOSEPH F. HILL, JR., INDIVIDUALLY AND AS HE IS PRESIDENT OF HERITAGE HILL AT 
NEWTON RETIREMENT AND CONVALESCENT HOME, INC., DEFENDANTS 

AFFIDAVIT OF ALFRED SOUZA 

My name is Alfred Souza, a registere~ nurse, n~rsing coordinator for Bay State 
Management Company, Inc., McGrath HIghway, Qumcy, Massachusetts, for over six 
(6) years. . 

The first patient to arrive from Heritage Hill Nursing Home was Mrs. Mary 
~awless, 68 years ?ld, at 7:45 P.M. by Chaulk of ambulance, on a stretcher. She was, 
m appeara~ce, skm and bone and unkempt, dehydrated, malnourished and with a 
large cut WIth su~ures above her left eye brow from an apparent fall. She could not 
v:erbally ?ommumcate, only scream. She appeared frightened and combative. Her 
fmger naI.l~ were long and filthy and hair wasn't combed or washed for a a great 
length ?f t~me. She had a pungent odor. When offered liquids, patient was unable to 
stop drmkmg. She had several discolored marks, bruises and open cuts on various 
parts of ~er body. W~en patient ~as offered food, she was ravenous it was felt, that 
m my opmlOn the patIent was ObVIOusly neglected. 

The se~ond patient was Mrs. Mary O'Leary, age 80 years old, who was unable to 
commumcate verbally. She appea.red thin and was dehydrated, and poor skin 
tur.gur. She had.a fully catheter WIth extremely concentrated urine, due to lack of 
!l~Ids. 'Yhen patIen~ was offered fluids she drank seven hundred 700 cc (7 glasses) of 
JUIce, wItho~t stoppmg. She had severe decubiti (bed sores) on both hips, tailbone, 
left heel, WIth severely reddened areas on both shoulders. Patient had severe Con­
tractures on both legs and spine. Patient needed personal hygiene, especially dental 
care. 

T.he third patient was Mrs. Joyc~ St~vens, age 70 years old. She was a demanding 
patIent that was verbally commumcatIve. She had a small broken skin area on her 
back. 
~h~ fourth patient to arrive was Mrs. Ruth Foster, age 67 years old, who arrived 

clmmmg she was hungry and had no supper. She had decubiti (bed sores) on her tail 
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bone and left elbow, which later that evening was discovered to be. a staPI: infecti?n, 
verified by a 11:00 P.M. to 7:00 P.l~1. nurse, M~s. Barrett from Hentage flIll Nursmg 
Home. No documentation was aVailable on thIS, h~wever. The bandage on the el?ow 
was crusted and green in appearance, .froJ? not b.emg chm:lged 7',ecently. Th~ ~atIent 
asked what our policy was as far as tOlletmg d~rmg the n.Ight, J.?o we a~k fOl a b~~ 
pan or do we go in the bed, as that was the polIcy at Hentage HIll Nursmg Home. 
She stated that she did not have a shampoo for at least a month. She l:a~ not had 
hot cereal in one year at Heritage Hill Nursing Home: ~he also. had ~ dIstmct body 
odor. She had a great appetite when offered f?od and JUIces. ThIs P!'!tIent state? she 
is willing to go to court if necessary to descnbe the care she receIved at Hentage 
Hill Nursing Home. d d 

The fifth patient was Mrs. Alice Howard, age 98 years old. She had a bo y 0 or, 
reddened areas on buttock and was dehydrated. She requ~sted a bed pan every h,alf 
hour throughout the night and day. She has a good appetIte and can help herself to 

eat. 8 ld H" 1 The last patient to arrive was Joseph Tr,etola, age 7 years.o . e was OO:'IOU~ y 
very frightened and apprehensive and can t commUl1lcate. Hls only com.mUl1lCatIOn 
with us is to strike out with his arms and legs. He appears t? be fnghtened of 
people touching him. He was filthy, with a strong body odor. HIS mouth was dry, 
lips cracked and eye lids were stuck together (conjunctivitis?). He had a broken area 
on his right elbow and the ambulance driyer stat~d that patient had been t~eate? at 
a hospital for .injury of same. In addltIon, patIent had several small dlme-slzed 
eccymotic (black and blue) marks and broke~ areas on legs. He was very dehy­
drated. He had a three inch laceration on nght hand. He had several reddened 
areas on buttock. . H'll N . H 

In my opinion the patients who arrived here from Hentage 1 ursmg .orne 
appeared to be grossly neglected. The patients looked as. if they h~d been m a 
concentration camp. I was upset that anyone in the nursmg professIOn would let 
patients get in this condition. . . . 

Signed under the pains and penaltIes of perjury, thls 13 nay of September, 1978. 
ALFRED SOUZA. 

Commonwealth of Massachusetts 

SUPERIOR COURT, DEPARTMENT OF THE TRIAL COUR1', CIVIL ACTION No. 47972 

COMMONWEALTH OF MASSACHUSETTS, 

PLAINTIFF 

v. 

SIX STATES MANAGEMENT CORPORATION DIBI AI PARK HILL MANOR NURSING 
HOME, 

AND 

BERNARD BERKMAN, PRESIDENT OF SIX STATES MANAGEMENT CORPORATION, 

AND 

RAYMOND R. DUVAL, ADMINISTRATOR OF PARK HILL MANOR NURSING HOME, 

DEFENDANTS 

COMPLAINT 

I. STATEMENT OF THE CASE 

1. This is an action by the Attorney General brought on. behalf of the Common­
wealth of Massachusetts to restrain the defendants and theIr agent~ and employees 
from failing to report and i~vestigate in?idents .of ~lleg~d abuse, mIstreatment an~ 
neglect of nursing home patIents and resldents, m vlOlatIOn of G.L. c. 93A and othel 
laws and regUlations. 
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II. JURISDICTION 

2. Jurisdiction is conferred on this Court by G.L. c. 12, § 10, G.L. c.93A, § 4, G.L. c. 
111, § 72K, and G.L. c. 214, § 1. 

III. PARTIES 

3. The plaintiff is the Commonwealth of Massachusetts, a sovereign state, repre­
sented by the Attorney General who brings this action in the public interest. 

4. The defendent, Six States Management Corporation, is a Massachusetts corpo­
ration licensed to do business in Massachusetts, and doing business as Park Hill 
Manor Nursing Home at 1 Gorham Street, Worcester, Massachusetts, in Worcester 
County. 

5.' The defendant, Bernard Berkman, is a natural person and is sued in his 
capacity as president of defendant Six States Management Corporation, with a 
mailing address clo Bernard Berkman Associates, 842 Beacon Street, Boston, Massa­
chusetts, 02215. 

6. The defendant, Raymond R. Duval, is a natural person and is sued individually 
and in his capacity as the administrator of Park Hill Manor Nursing Home located 
at 1 Gorham Street, Worcester, Massachusetts. 

IV. FACTS 

7. At all times relevant hereto, the defendants have been engaged in the business 
of operating the Park Hill Manor Nursing Home (hereinafter "Park Hill Manor") in 
Worcester, Massachusetts, and thereby providing and offering to provide nursing 
home services to consumers in Massachusetts. 

8. The defendant Six States Management Corporation is a provider of nursing 
home services. It has by contract with the Massachusetts Department of Public 
Welfare agreed to provide nursing home services to recipients of Massachusetts 
Medical Assistance and to comply with all statutes, rules and regUlations governing 
the Medical Assistance Program. 

9. Every nursing home in Massachusetts must be licensed by the Massachusetts 
Department of Public Health. G.L. c. 111, § 71. Pursuant to 105 C.M.R. 150.002(A), 
the licensee is responsible for compliance with all applicable laws and regUlations. 
Additionally, nursing homes which participate in the Massachusetts Medical Assist­
ance Program must be certified by the Department of Public Health as meeting 
minimum state and federal standards. In the absence of certification, the nursing 
home cannot receive federal payments through the Medical Assistance Program. 
Park Hill Manor is currently certified on a provisional basis until May 31, 1981. 

10. Approximately 100 people currently reside at Park Hill Manor, a substantial 
number of whom are recipients of Medicaid or other forms of government assist­
ance. 

11. Pursuant to DPH regulations 105 C.M.R. 150.002(G), a nursing home adminis­
trator has a duty to report to DPH all incidents which seriously affect the health or 
safety of patients or residents. 

12. DPH regUlations also require that a nursing home maintain complete, accu­
rate and current records of incidents at the nursing home, pursuant to 105 C.M.R. 
150.013(C). 

13. Nursing homes have a duty under DPH regulations to ensure that a staff 
member is accessible at all times to receive reports or complaints of injury and to 
ensure that prompt, appropriate action is taken regarding such complaints, pursu­
ant to 105 C.M.R. 150.015(C). 

14. On February 12, 1981, a visit was made to Park Hill Manor by two surveyors 
from the Department of Public Health (DPH), Division of Health Facility Regula­
tion, to investigate a complaint made to DPH of at least five incidents of alleged 
patient abuse at the facility occurring in the period May, 1980 to February, 1981. 
The surveyors found indications of possible abuse, mistreatment or neglect, which 
were not fully reported or investigated as follows: 

(a) Patient A-This patient was observed by the surveyors to have numerous skin 
tears and bruises on both arms and right hand. Based upon interviews with the 
patient and with an employee of the home, the surveyors attributed the patient's 
injuries to being tied to a grab bar and put in a Geri-chair and being showered by 
maintenance personnel, and snapping of towels towards patients' body for harass­
ment purposes. No incident report was on file at the nursing home regarding these 
bruises nor was there any notation made in the nursing notes. No incident report 
was made to DPH of these occurrences by the administrator or any other person; 

(bJ Patient B-This patient fell through an open hole in the bathroom floor in 
May, 1980, where there was no barrier in place to keep patients out. The patient 
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was admitted to the hospital and died approximately 9 .days lat~r ~f a heart attack. 
This incident was only recently discovered by DPH smce no mCldent report was 
filed with DPH as required by 105 C.M.R 150.002(Gl; 

(c) Patient C-This patient was observed by the surveyors to have a.larg~ ~emato­
rna on right side of face which the patient stated was caus~d by an al.de hlttmg her 
in the face. Only a brief internal inci~ent report was m tl:e pab~nt's ~ecords; 

(d) Patient D-This patient had maSSlVe brUlses. on the lef~ sIde mcludmg the 
patient's breast and arm which the surveyors attnbut~ to bemg roug!:ly handled 
and abused by nursing home staff. The patient was adn;lltt~d to the hospItal ~e~ause 
of the bruises sustained. While nursing home records mdlCate that. the a~mlmstra­
tor was made aware of this incident, no incident report was fIled wIth D~H; 

(e) Patient E-This patient was observed by surveyors to have numerous brUl~es 
and skin tears covering both arms, from the hands. up to the s~oulder area, whlCh 
they attributed to improper care and rough handlmg by n';1rsmg hOl~1~ s~aff. The 
patient was restrained to a chair although there were no wntten physIcIan s orders 
for a restraint as required by 105 C.M.R. 150.015(C)(2). 

15. The survey team conducted their inve~tig~ti~n for two d~ys \February 12-13, 
1981) and submitted a written report of theIr fmdmgs, ~etermmab0l!s a~d evalua­
tions to the DPH survey administrator, David J. McGUlre. (See AffIdavIts of Bar­
bara Donovan and Monty Bidder, attached hereto as Exhibits "A" and liB"). 

16. At the conclusion of their investigation at the f::ci.lity, on F,ebruary I?, 1981, 
the survey team met with def~nd~~nt. Duval, the adm~mstrator,. for appr?xlmately 
two hours to discuss all of theIr fmdmgs and evaluatlOns r.elabv~ to p;:tb~nt care" 
abuse mistreatment or neglect and failure to report and mvesbgate mCldents of 
such. Defendant Duval generally denied all allegations, . 

17. Subsequent to the investigation of alleged inciden~s of pabe!lt ~buse at Park 
Hill Manor by the survey team, the Departmept of PublIc Health mVlted ?efendant 
Berkman and his attorney to attend a meetmg on March 3, 1981, to dISCUSS the 
allegations. The defendant generally denied all the allegations. 

18. Pursuant to G.L, c. 111, §72H(4), DPH forwarded to the Department of the 
Attorney General a summary of the survey teams' findings and as to the alleged 
incidents of patient abuse. . . . 

19. On March 6, 1981, the Attorney General sent, a letter of hIS mt.ent to bnng 
suit pursuant to G.L. c. 93A, § 4, and invited the defendants to meet wIth m~mbers 
of the Attorney General's staff to discuss the. alleg~tions of patient ab~se, ~llstreat­
ment or neglect and failure to report and mvesbgate such, as outlmed m para­
graphs 15-18 above. Such discussions did in fact occur. Copies of the letters sent to 
each of the defendants are attached as Exhibits "C" and liD" hereto. 

20. A follow lip investigation by Department of Public Heal~h surveyors o~ March 
12, 1981, found no evidence of further possible abus~ or mIstreatment, smce ~he 
February 12-13, 1981 visit to Park Hill Manor Nursmg ~ome. Howev:er, th.e fIve 
specific incidents described in paragraph 14 above had shll not been mvesbgated 
fully. 21. After DPH surveyors visited the nur~ing !:0n:e on Febru::ry 1?-.13, 1981, the 
home instituted a new policy of "reporting all mCldents of pabent mJury to DPH. 
These reports are incomplete and inadquate in that they 

(al Do not list all relevant information, such as dates, patient age, time of 
incidents, etc. 

(b) Contain conflicting information .. 
(c) Lack medical findings and physician signatures when a physIcIan sees the 

patient . .' b h d . . 
(d) Do not contain evidence of more than cursory mveshgatlOns y tea mUllstra-

tor into the incident 
(e) Do not document what action will be taken to assure that future incidents of 

the same nature will not reoccur. 
(See Affidavits of Barbara Donovan and Monty Bidder, Exhibits "A" and "B"). 

V. CAUSES OF ACTION 

22. The defendants, in the course of operating Park Hill Manor, have engaged and 
continue to engage in numerous illegal practices in violation of G.L. c. 93A,. § 2, 
regulations promulgated thereun~er,. al!d other state ~tatutes and regulatlOns, 
which include but are not necessanly lImIted to the followmg: 

(a) Failing to record and report all incidents seriously affecting the health or 
safety of patients or residents to DPH in violation of,10? C.M.H;. 150.~02(Gl; . 

(b) Failing to maintain incident reports of all m~ldents mvolvmg p~hents or 
residents and personnel while on duty, and all accIdents and other mIshaps in 
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violation of 105 C.M.R. 150.002(Gl, 105' C.M.R. 150.013(C) and (DJ and 105 C.M.R. 
150.015(C); 

(~) Negl~ctin~ to provid~ ~ervices nece~sa:y to maintain the health and safety of 
pabents or resIdents by faIlmg to report mCldents of patient abuse, mistreatment or 
neg;lect to tl;e D~partment of Public Health when there was reasonable cause to 
belIeve t.h.at It eXIsted at ~he faci,lity, il: violation of G.L. c. 111, § 72K; 

(d) F.mlmg and. neglectmg; to mvesbgat.e and/or take other appropriate action to 
deal WIth cc!mplamts of pabent abuse, mIstreatment or neglect, in violation of G.L. 
c. 111, § 72K and 9~0 C.M.R. 3:16(1) and (3); and 105 C.M.R. 150.015(C), 

(~) Fal?ely ho~dmg then:s~lves out to consumers as operating a nursing home 
wl~lch WIll prOVIde the mmimum standards of nursing home care which are re­
qUIred by stat~ law, an? :vhich will protect patients from abuse, mistreatment or 
neglect :vr1en, m fact, thl? IS not the. case, in violation of G.L. c.93A, § 2; 

(g).~mll.l1g and neglectll1g toyrovlde adequate safety precautions when dangerous 
cond.ltlOns were kn?wn to eXIst at the nursing home, to wit, failing to place a 
barner to keep paben~s out of the bathroom with the result that one patient fell 
through an open hole m the floor, in violation of 105 C.M.R. 150.007(A) 105 C M R 
150.007(Gl, 105 C.M.R. 150.015(A).' .. . 

VII. RELIEF 

W~,erefore, the Commonwealth requests that this Court: 
1. Is~ue an Order of Notice,' to show cause why a preliminary injunction should 

not be Issued. 
. 2. After ~e~urn of the Order of Notice, and a hearing, issue a preliminary injunc­

bon restrall1~ng the defendants, their agents, and employees from: 
a. N~gl~ctmg any of the patients or residents of the nursing home by failing to 

report ll1clder;ts .of suspected abuse and by failing to take reasonable measures to 
prevent such mCldents; 

b. failing to keep adequate records of complaints by patients of abuse mistreat-
ment or neglect by nursing home staff including but not limited to: ' 

(1) The name of t~e complainant patient; 
(2) The date and bme t~e complaint was made; 
(3) To whom the complaint was made; 
(4) The names of any individuals implicated by ~he patients in the complaint; and 
(5) A~ .accurat~ acco.unt of the nature of the pabent complaint. 
c. fmlIng to mvesbgate all incidents which the defendants, their agents and 

employees suspect, ~mow, or have reasonable cause to suspect or know involve 
a.buse, neglect,. or nnsteatment of patients, including as part of any such investiga­
bon the followmg: 

(1) interyiewing the pat~en~ ~nvolved, ~h.e pati~nt's roommates, staff on duty at 
rel~vant bmes, ~nd any mdlvldual speCIfIcally Implicated in an incident by the 
pabent or any WItness; 

(2) . Revie:vin!5 medical r~cOl'ds of the patient by the owner or administrator; 
(3) In,tervlewmg any medIcal personnel, inside or outside the facility who treated 

the pabent; , 
. (1) Documentation as to what action(s), if any will be taken to remedy the 
ll1cIdent and to avoid similar incidents in the future~ 

(5) Maintaining. full records of investigations, including reports of interviews 
~urse~ no~es, medIcal records, and other data obtained or reviewed in the course of 
mvestlgatlOns, 
. (6) ~eporting in writing to the owner or administrator the results of an investiga­

bon, m the ,event, th~t the defendant owner or administrator does not personally 
conduct the mvestlgatlOn descnbed above. 

(7) (\p?, othe: mea~ures necessary to investigate fully such incident, 
? fmlmg ~o mvestlgate adequately the five incidents of alleged abuse described in 

thIS complamt al!d cu~ren~ly known by the owner and administrator, including as 
part of any ~uc~ mvestlgat~on tl;.e following: 

(1) InterYIewmg the pat,len~ :nvolved, ~l~e patient's roommates, staff on duty at 
rel~vant tlmes, ~ncl any mdividual speCIfIcally implicated in an incident by the 
patIent or any WItness; 

(~l Revie:v ~f medical r~cords of the patient by the owner or administrator; 
. (3) In,tervlewmg any medIcal personnel, inside or outside the facility who treated 
the patlent; , . 
, (1) Documentation as to what action(s), if any will be taken to remedy the 
mCIdent and to avoid similar incidents in the future', , 
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(5) Maintaining full records of investigations, .incdluding ~epodt~ o{h~n~~~~~~w~f 
nurses notes, medical records, and other data obtame or reVlewe III 

investigati~)I~s; . t f th suIts of the above five investigations 
(6)' Provldmg a wntten repor 0 e re . f b . t eatment or 

together with the conclusio~~hre~~~~~ghS t~et~e~~~~~~~~ ~f ~h~SAt~l:n~y General. 
negl~c\to tfe C~:::r~rl7~~ide~ts which the owner or administator susp~cts, knows

f or eha:\I~!so~:~e cause to suspect or .kn.ow involve abuse, neglect, or mistreatmen 
to the Department of Public Health withm 48 hours. . h e which will 

f. falsely h~l~ing theta~d~:Zfs ~r~;~si~~n~~~:r~e~~i:ednb;s~~fte ~~d feder.allaw, 
~~dv~hi~kew~Hn~~¥:t Spatients from abuse, mistreatment and neglect, when III fact, 

it does not; . d It'd with all further orders of the 
.g. faili~g to comply WIth Ita ws ant ~ef~e a ~~~ft~nand safety of the patients and court whIch are necessary 0 pro ec 

re3~dTr~~:faP~;i~r~~ ~n~~rits, permane,ntly enjoi,n the d~fendan~ ;t~l ~~~1fl 
cofndutct, as Steh

t 
for$t2

h5bo 80rp~r:~~h 2?n~~!~~S 01~~lt:;fih:~Udg~nr~fI~re to rep~rt an~ o no more an ,. ... d 

in4~sg~:~~, s~~chr~;~~~daZt 9~~t~:~\!II;f~sa~his Court deems just and appropriate. 
FRANCIS X. BELLo'rTI, 

Attorney General, Commonwealth of Massachusetts. 
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I observed that Patient D had massive purple and blue bruises on her left breast, 
chest wall, axilla area and upper arm. These were the same injuries referred to in 
the incident report of February 8, 1981. On February 13, 1981, the bruises were 
approximately 5" x 8". 

5. Patient B was one of the abuse allegations reported to the Department of Public 
Health concerning an incident which occurred in May, 1980. On February 12, 1981, I 
reviewed Park Hill's available records regarding the care and discharge of Patient 
B. (The complaint allegations concerning Patient B stated that Patient B, an 84-
year-old male patient was seriously injured at Park Hill in a fall and he subsequent­
ly died at the hospital.) A review of records indicated the following: Patient B was 
transferred from Park Hill to the Fairlawn Hospital on April 30, 1980 at 6:30 p.m., 
following an accident at the nursing home on that date. He died at the hospital on 
May 5, 1980. I reviewed Patient B's clinical discharge record, maintained at the nursing home. 

A review of the nurses' notes written on April 30, 1980 indicated that the patient 
got out of bed while the crib sides were up and went to a bathroom and slipped 
through an open hole in the bathroom floor, which was undergoing repair work. 
This occurred at 6:30 p.m. After being put to bed, the patient started to have 
difficulty in breathing and his entire body turned blue from lack of circulation 
(cyanosis). The patient's doctor was notified and the patient was sent to the hospital. 
A report of this incident was in the Nursing Home records. There was no indication 
on the incident report that the Administrator had been notified. An incident report 
was not submitted to the Department of Public Health. 

6. Patient A-During the Course of my visit on February 12, 1981, a registered 
nurse on duty requested to speak with someone from the Department after she 
finished her tour of duty at 3 p.m. that day. In accordance with her request, I called 
this nurse at her home on February 12, 1981 at approximately 9 p.m. She told me 
that on February 12, 1981, while she was on duty at Park Hill Manor as the charge 
nurse, it was reported to her that a maintenance man had a patient (Patient A in 
Affidavit of M. Bidder) in the shower, tied to a grab bar with a sheet. This nurse 
reported to me that she went to the assistance of Patient A and discovered that 
Patient A was tied to the grab bar with a sheet. The nurse told me she asked the 
maintenance man to leave. She told me the maintenance man refused. She also told 
me she completed bathing Patient A without fUrther incident. 

7. It is my professional opinion that Patients Band D have been abused, mistreat­
ed, or neglected. I have arrived at this conclusion based on the following: 

(1) The type and location of the patients' bruises; 
(2) Missing or inadequate documentation in the patients' records which would 

have supplied a different or alternative explanation for the existence of the bruises; 
(3) The lack of familiarity of the Administrator with regard to the patients' 

bruises or his inability to give sufficient information about the bruises; and 
(4) The existence and specificity of the complaint filed with the Department 

alleging the OCcurrence of patient abuse. . 
8. At the conclusion of the complaint investigation on February 13, 1981, Mrs. 

Bidder and I conducted an Exit Interview with Mr. Duval, Administrator of Park 
Hill Manor. We advised Mr. Duval of the patient abuse allegations and the names 
of patients addressed in the complaint. Mr. Duval responded with very negative 
comments about many of the patients at Park Hill Manor and their behavior. On at 
least 12 occasions, he stated he was unfamiliar with a certain patient or an incident relating to a patient. 

I asked Mr. Duval what he could tell me about Patient D's injuries and whether 
he had investigated the incident. Mr. Duval stated he talked to the patient and as 
far as he knew she had fallen. 

I asked Mr. Duval what he could tell me about the incident that happended to 
Patient B. He stated that the patient fell through an opening in a bathroom floor up 
to his ankles (the complaint transmitted to DPH, alleged that the patient fell 
through floor to mid-chest). The bathroom floor had been torn up in preparation for 
repairs. Mr. Duval said that the maintenance man locked the door of the bathroom 
before going off duty at 5 p.m. and told the nurses he had done so. Mr. Duval could 
not tell me how the door became unlocked. I asked Mr. Duval if he was aware of the 
patient's condition after the fall; i.e., cyanosis, shortness of breath, lack of attainable 
blood preSSure. He responded that he was not aware of this. 

I asked Mr. Duval if he had submitted incident reports on Patients Band D to the 
Department. Mr. Duval said he was not convinced that they were serious enough to 
report. I asked Mr. Duval if a patient was admitted to the hospital following an 
incident (Patient D) or was admitted to the hospital following a fall and died 
(Patient El, if he would consider those incidents serious enough to report under the 
regUlations. Mr. Duval made no comment. 
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9. Subsequent to the Department's follow-up visit conducted on M~rch 12, 1981, 
Mr. Duval started submitting incident reports to the Department m acc?r~ance 
with the facility's new policy on Incident ReI?ort~ng. Attached to each mCIdent 
report is a form entitled "Administrator's InvestIgatIO? Report ... 

From March 12 1981 through March 27, 1981, thIrty-one mCIdent. reports were 
submitted. These ;eports were reviewed by m~, an~ indica.te the fo~lowmg: 

(a) Reports are incomplete in that they fail to lIst all mformatIOn such as dates, 
patient age, time of incident, etc. . 

(b) Reports contain conflicting informatIOn. . . 
(c) Reports of those patients seen by a physICian lack medical findings and 

physician signatures. 
(d) Although the administrator documents comments on the reports, ~hese com-

ments do not identify that he has fully inv~stigated ~he incident, by tal.kmg ~o st:=tff 
members, examining medical records, lookmg for wItnesses, or other mvestIgatIve 
activities. . h' 

(e) The reports do not document that any actIon had been taken by 1m to assure 
fully that incidents do not reoccur. . 

Signed under the pains and penalties of perjury this 24th day of Apnl, 1981. 

RITA M. MCPHEE, 
Notary Public. 

My commission expires July 2, 1982. 

AFFIDAVIT OF MONTY BIDDER, R.N. 

BARBARA J. DONOVAN. 

I, Monty Bidder, hereby depose and say that: 
1 I am a registered nurse and have been employed by the Massachusetts Depart­

me~t of Public Health ("DPH") as a Health Facility Surveyor .sin~e Nove~ber, 19,76. 
As a surveyor of nursing homes and rest homes, my dutIes I?cl.ude ll~spec~mg 
nursing homes for purposes of state licensure, medicare and MedIcaId certIfICatIOn, 
and investigation of complaints. 

2. On February 10, 1981, a telephone complaint ~as received by ~he Department 
alleging abuse, neglect, and/or mistreatment of patients at Park HIll Manor ~urs­
ing Home, located at One G?rhaID: Street in Worcester, Massachusetts. A wntten 
complaint was subsequently flIed WIth the Dep~rtment on Februar;y 11, 1981. . 

3. As a result of th<:> filing of that complamt, I was sent to m.s~ect Park HIll 
Manor, along with Barbara Donovan, R.N., Assistant Survey ~dmll:\lS~r:=ttor of the 
Division of Long Term Care, and Alberta Chappell, a consultmg dIeticIan for the 
Department. Our complaint investigation lasted for two days, February 12 and 13, 

1981. . . d d h . 1 b 4. During the visit I observed and spoke WIth patI~nts, an rna e p YSICa o. serv~-
tions of their conditions. My findings are summanzed as follows. Each patient ~s 
referred to herein by letter designation rather than name m order to protect theIr 

pr~~a~~tient A: The complaint received by the Departn:ent of Public Health alleged 
that patient A, a 63 year old male patient at Park HIll, was .abused. On F~br~ary 
12 1981 I observed that Patient A had bruises on both of.hIS arms and hIS nght 
ha'nd. P~tient A was alert, spoke distinctly but slowly, and hIS head drooped forward 
at all times. I asked Patient A how he got the bruises. He st~ted that he had ~,een 
"banged around by a maintenance man .because ~e wou,ld~ ~ t~ke a sh?wer. In 
order to ascertain the circumstances relatmg to Patient A s lllJu~Ies, I revIewed the 
facility's records. The nurses' notes for Pati~nt A did not con~~lll a~y reference to 
the bruises which I observed. I also determmed that the faCIlIty dId not l:av:e an 
internal incident report relating to Patient A's injuries. Neitl:er was an mCI~ent 
report filed with the DPH. Massachu?etts .Lon~ Term Care lIcensure regulatIOr;tS 
require that an incident report be flIed III CIrcumstances sUC.h a? tl:ese. I dId 
however find an incident report dated February 10, 1981 wh~c~ m~Icakd that 
Patient A had a bruise above the right knee. This rep?rt w~s deflc~ent lllasmuch as 
it failed to provide an information as to the manner III wh~cl:t Patient A dev~l~p.ed 
or received the bruise and failed to indicate that the AdmIlllstrato~ of the faCIlIty 
was notified of the fact that Patient A had received or developed br~llses. 

6. Patient C: The complaint received by the Department of PublIc Health alleged 
that Patient C, a 95 year old female patient at Park Hill Manor, was abused b;y a 
short stocky aide who worked nights, and had developed a large hema~oma (brUIse) 
as a result of such abuse. On February 12, 1981, I observed that Patient C had a 
black and blue area above the eyebrow and along the right side of her head. The 

.. 
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area along Patient C's right cheek bone was a yellowish color. Based on my conver­
sation with her, Patient C appeared to be oriented to time and place. She answered 
my questions clearly and without hesitation. I asked Patient C how she got the 
bruises. Patient C stated that the night nurse, who was a big fat woman, caused the 
bruises. Patient C stated that on the day she received the bruises she had wanted to 
go to the bathroom, but required the assistance of an aide or nurse to do so. On this 
occasion she rattled the side rails of her bed and called out for assistance. Patient C 
stated that the nurse came in her room and pushed and pulled at her. 

The facility did have an incident report on file which related to Patient C's facial 
bruises. The report, dated February 3, 1981, stated that the staff found that Patient 
C had a black and blue area above the right eye after the change of shift at 7:00 
a.m. on February 3, 1981. The report indicated that no witnesses were present. 
There was no indication in the report as to whether the incident was fully investi­
gated by the facility staff, whether Patient C was interviewed by the Administrator, 
or whether an attempt was made to identify the night nurse in question. This report 
w, .... s not sent to DPH at this time. 

The nurses' notes for February 4, 1981, pertaining to Patient C indicated that 
Patient C's physician and the facility's Administrator, Raymond Duval, were noti­
fied of Patient C's injuries. The notes also indicated that an incident report had 
been filed in the paitent's record. When I reviewed Patient C's record on February 
12 and 13, 1981, there was no written record which showed that the Administrator 
or staff of Park Hill had investigated the cause of Patient C's bruises which were 
found on February 3, 1981. 

7. Patient E: This female, 69 years old, is a thin, frail woman who appeared much 
older than her stated age. I observed multiple bruises and skin tears covering both 
of Patient E's arms, extending from her fingers to her shoulders. At least one of 
these bruises was shaped consistently with marks left by fingers gripping the arm 
area. Her forearms were covered by bandages approximately 4 inches wide. Upon 
request, a nurse's aide removed these bandages and I observed that Patient E had 
several fresh, oozing skin tears on her forearms. 

According to the available records, Patient E had a physician's written order to 
receive treatment consisting of Phisohex washes three times daily to open areas 
until clear, followed by application of a dry sterile dressing, with no adhesive. 
However, Patient E did not receive medical treatment in accordance with her 
physician's orders, according to her records. From January 5, 1981 to January 20, 
1981, the patient's treatment sheet indicated that she only received the ordered 
treatment once in nine days and twice in seven days. In short, the full daily 
treatment ordered by the physician was not given during this sixteen day period. A 
review of facility records revealed that there were two recent incident reports 
available regarding Patient E, dated December 13, 1980 and January 7, 1981. The 
January 7th report indicated that while Patient E was restrained in a bed, with the 
bed's side rails up, Patient E climbed over the side rails. The report stated that the 
staff found Patient E on the floor, having sustained abrasions and skin tears. 

Patient E's physician had written a medication order for Haldol, a tranquilizing 
type of drug, to be given as needed. On January 24, 1981, Haldol was given to 
Patient E and the documented reason was abusive treatment to nursing staff. Again 
on February 6, 1981, Haldol was administered to the patient because she was 
allegedly uncooperative, kicking and trying to bite staff who were cleaning her. In 
neither instance in which Haldol was administered was the effect of the drug 
recorded, which should have been done. . 

On the first day of my visit, I found patient E sitting in a chair in her room at 
11:00 a.m., wearing night clothing and socks. She was restrained in the chair by a 
vest restraint without a physician's order. Patient E was able to tell us her name 
clearly, but she was unable to provide clear answers to our questions regarding how 
she received the bruises. 

Throughout the two days of my visit, I did not observe Patient E out of her room 
despite the fact that her physician had ordered that she participate in activities as 
tolerated. On one occasion I observed two nurses' aides assist Patient E to the 
bathroom. I noticed that Patient E was able to ambulate. She appeared to want to 
walk and interact with patients and staff since she would try to stand whenever 
approached. 

8. At the conclusion of our complaint investigation on February 13, 1981, Barbara 
Donovan and I conducted an exit interview with Raymond Duval, the Administrator 
of Park Hill Manor, from approximately 3:30 to 5:30 p.m. In the course of the 
interview, Barbara and I reported to Mr. Duval the incidents and facts we had 
observed in the course of our investigation. When we expressed our concerns regard­
ing particular patients, Mr. Duval replied by referring to the unmanageable behav­
ior of some patients and expressed ':lnfamiliarity with the patients or incidents 



118 

involved in other cases. Mr. Duval was unable to describe the manner in which he 
investigated the cause of particular incidents. At several points, Mr. Duval stated 
that he had visited patients but that as far as he knew the patients were injured in 
falls. Mr. Duval did not provide us with any written documentation as to the actions 
he had taken (e.g, interviews with staff persons, conversations with patients, etc.) 
regarding the incidents. 

9. It is my professional opinion that Patients A, C, and E have been abused, . 
mistreated, or neglected. 

I have arrived at this conclusion based on the following: 
(1) the type and location of the patients' bruises; 
(2) the explanation given to me by Patients A and C as to how they received their 

bruises; 
(3) missing or inadequate documentation in the patients' records which would 

have supplied a different or alternative explanation for the existence of the bruises; 
(4) the lack of familiarity of the Administrator with regard to the patients' bruises 

or his inability to give sufficient information about the bruises; and 
(5) the existence and specificity of the complaint filed with the Department 

alleging the occurrence of patient abuse. 
10. On February 26, 1981, a report of our findings was hand-delivered to the 

licensee of Park Hill Manor, Bernard Berkman of Six States Management Corpora­
tion, 842 Beacon Street, Boston, Massachusetts. 

11. On March 12, 1981, Barbara Donovan and I conducted a follow-up visit to the 
facility in order to determine the condition of the patients and to obtain further 
information that might be available. My observations on this date are contained in 
the following paragraphs. 

12. Patient A was observed sitting quietly in the dining room. The bruises on both 
arms had healed. The bruise above his right knee was healing. No new bruises were 
seen. Patient A appeared well-dressed and well groomed. He told me that the 
maintenance men no longer showered him and that the nurses took him to the 
shower. He added that it was better that way. 

13. Patient C was sitting in her room by the window. The bruises around her right 
eye were healed. Patient C reaffirmed that her bruises had been caused by an 
employee's rough handling of her and she described the details of the event essen­
tially the same as she had previously related to me. She further stated that the staff 
person had dragged her into the bathroom by the legs, gave her an awful beating 
and kicked her. 

14. Patient E was observed in the activity room restrained and in a geriatric 
chair. She was well groomed and appropriately dressed. Although I did not observe 
staff ambulating Patient E, I did observe that her slacks had been changed in the 
afternoon. The bruises on both arms were just about healed and no new bruises 
were observed. 

15. Ms. Donovan and I held another exit interview with Mr. Duval at the end of 
our follow-up visit of March 12, 1981. We apprised Mr. Duval of our findings and 
asked if he had followed up or conducted an investigation into those incidents 
occurring to the patients named in the complaint. Mr. Duval stated that he had. 
When we asked to see his reports Mr. Duval stated that he had not written 
anything down. He reported the new policy that was developed by the facility for 
the reporting of incidents and accidents on March 4, 1981. It was not fully imple­
mented at the time of my visit. A Seminar was given to staff on February 23, 1981 
and February 24, 1981 on documentation in Nurses notes as it related to patient 
abuse and the necessity of reporting falls. Mr. Duval further stated a meeting was 
held with all licensed staff regarding frequent falls. He teld us that new restraints 
were purchased and that nurses' aides had been alerted to check patients in re­
straints frequently, to ambulate patients if possible, and to try to change patients' 
en vironment. 

Mr. Duval stated that the Maintenance men no longer bathed Patient A. Mr. 
Duval informed us that he and the Director of Nurses had instructed the nursing 
staff to attempt to bath Patient A and if he refused a' bath to document the 
information in nurses' notes. 

Mr. Duval said that he had spoken to Patient C along with Mr. Berkman, and the 
attorney. There was nothing documented relative to this visit. Mr. Duval also stated 
that he spoke with the staff who said they didn't know how Patient C got the bruise 
around her eye. 

16. Subsequent to the Department's follow-up visit conducted on March 12, 1981, 
Mr. Duval, Administrator at Park Hill Manor, started submitting incident reports 
to the Department in accordance with the facility's new policy on Incident Report­
ing. Attached to each incident report is a form entitled "Administrator's Investiga­
tion Report". 

----------
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From March 12, 1981 through March 27, 1981, thi;·ty-one incident reports were 
submitted. These thirty-one reports were reviewed by me, and indicate the follow­
ing: 

(a) Reports are incomplete in that they fail to list all information such as dates 
patient age, time of incident, etc. ' 

(b) Reports contain conflicting information. 
(c) Reports of those patients seen by a physician lack medical findings and 

physician signatures. 
(d) Although the administrator documents comments on the reports, these com­

ments do no identify that he has fully imc:::stigated the incident by talking to staff 
me~n?ers, examining medical records, looking for witnesses, or other investigatory 
actIvlty. 

(e) The rep'orts do not document that any action has been taken by him to assure 
fully that incidents do not reoccur. 

Signed under the pains and penalties of perjury this 24th of April, 1981. 

RITA M. MCPHEE, 
Notary Public. 

MONTY BIDDER, RN. 

My commission expires July 2, 1982. 

COMMONWEALTH OF MASSACHUSETTS, 
DEPARTMENT OF THE ATTORNEY GENERAL 

Boston, March 6, 198.1. 
Mr. RAYMOND R DUVALL, Administrat01~ 
Parh Hill Manor Nu.rsing Home, 
1 Gorham Street, Worcester, Mass. 
. DEAR MR .. DUVALL: This office has ?een conducting an investigation into allega­

tIons of patIeI,It a,huse, neglect and mIstreatment at the Park Hill Manor Nursing 
H0l1l:e .. At thls tIme, the ~ttorney General has reason to believe that you, as 
admIl1lstrator of the Park Hlll Manor, have engaged in unfair and/or deceptive acts 
and practices in the course of administering the business of the nursing home in 
violation of the Comsumer Protection Act, G.L. c.93A, § 2(a), and the regulations 
promulgated thereunder. 

The specific practices the Attorney General is concerned with include but are not 
necessarily limited to the following: 

1. failing and neglecting to care for patients properly in accordance with written 
physicians orders and nursing care plans for treatment of patients in violation of 
105 C.M.R 150.015(A), 105 C.M.R. 150.002(C), of 105 C.M.R 150.014(A)· 

2. failing and neglecting to provide adequate nourishment to patie~ts in violation 
of 940 C.M.R 4:03(5) and (6); 

3. !~iling and neglecting to provide adequate safety precautions when dangerous 
condltIons were known to exist at the nursing home, in violation of 105 C.M.R 
150.014(A); 

4. failing to keep the patients free from mental and physical abuse in violation of 
42 C.F.R 405.1I21(K)(7) and 105 C.M.R. 150.007(G)(1)(d) and (G)(1)(e)' 

5. failing to repo~t incidents of patient abuse mistreatment ~r neglect to the 
Department of PublIc Health when there was reasonable cause to believe that it 
existed in violation of G.L. c.11I, § 72G; 
. 6: f~iling and ne~lecting to sup~rvise and discipline ~mployees who were involved 
~n ll1cldents of patIent abuse, mIstreatment or neglect, in violation of 940 C.M.R 
3:16(1); and 

7. failing to investigate and/or take other appropriate action to deal with com­
plaints of patient abuse, mistreatment and neglect, in violation of 940 C.M.R 3:16(2) 
and (3). 
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COMMONWEAL'rH OF MASSACHUSETTS, 
DEPARTMENT OF THE ATTORNEY GENERAL, 

Boston, March 6, 1981. 

Re Park Hill Manor Nursing Home-Worcester. 

Mr. BERNARD BERKMAN, President. 
Six States Management COlporation, 
Care of Bernard Berhman Associates, 
842 Beacon Street, Boston, Mass. 

DEAR MR. BERKMAN: This office has been cOliducting an investigation into allega­
tions of patient abuse, neglect and mistreatment at the Park Hill Manor Nursing 
Home located at 1 Gorham Street, Worcester, Massachusetts, and owned by Six 
States Management Corp. At this time, the Attorney General has reason to believe 
that Park Hill Manor has engaged in unfair and/ or deceptive acts and practices in 
the conduct of its business in violation of the Consumer Protection Act, G.L. c.93A, 
§ 2(al, and the regulations promulgated thereunder. 

The specific practices the Attorney General is concerned with include but are not 
necessarily limited to the following: 

1. failing and neglecting to care for patients properly in accordance with written 
physicians orders and nursing care plans for treatment of patients in violation of 
105 C.M.R. 150.015(A}, 105 C.M.R. 150.002(C), 105 C.M.R. 150.014(A); 

2. failing and neglecting to provide adequate nourishment to patients in violation 
of 940 C.M.R. 4:03(5) and (6); 

3. failing and neglecting to provide adequate safety precautions when dangerous 
conditions were known to exist at the nursing home, in violation of 105 C.M.R. 

150.014(A); 
4. failing to keep the patients free from mental and physical abuse in violation of 

42 C.F.R. 405.1l21(K}(7) and 105 C.M.R. 150.007(G)(1)(d) and (G)(l)(e); 
5. failing to report incidents of patient abuse mistreatment of neglect to the 

Department of Public Health when there was reasonable cause to believe that it 
existed in violation of G.L. c.ll1, § 72G; 

6. failing and neglecting to supervise and discipline employees who were involved 
in incidents of patient abuse, mistreatment or neglect, in violation of 940 C.M.R. 

3:16(1); and 
7. failing to investigate and/or take other appropriate action to deal with com-

plaints of patient abuse, mistreatment and neglect, in violation of 940 C.M.R. 3:16(1) 

and (3). 
We are aware that the Long Term Care Division of the Department of Public 

Health (DPH) has discussed the specific allegations of abuse and neglect in detail 
with you at a meeting held on March 3, 1981, at the offices of DPH. Pursuant to the 
requirments of G.L. c.93A, § 4 we also invite you and your attorney to meet with us 
to discuss these allegations. However in case negotiations fail to provide the Depart­
ment of the Attorney General with adequate assurances that patients' health and 
safety are secure, you should consider this letter a formal notice pursuant to G.L. 
c.93A, § 4, of the Attorney General's intent to bring suit against Six States Manage­
ment Corporation, and you, as president of the corporation, for violation of the 
Consumer Protection Act, G.L. c.93A, and the Patient Abuse Statute, G.L. c.1ll, 
§ 72G, if this case cannot be resolved within a reasonable period of time. 

We anticipate your prompt response. 
Sincerely, BERNADETTE L. SABRA, 

Assistant Attorney General. 
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940 CMR: OFFICE OF THE ATTORNEY GENERAL 
CONSUMER PROTECTION DIVISION 

940 CMR 4.00: NURSING HOMES 

Section 

4.01 
4.02 
4.03 
4.04 
4.05 
4.06 
4.07 
4.08 
4.09 

Definitions 
Unfair or Deceptive Acts or Practices: 
Charges 
Acc~ss to Persons Outside Facility 
ReSident Care 
M~dical Treatment and Information 
Discharge and Transfers 
Severability 
Effective Date 

General 

Gen~ra~~oris~l~:~S ~~ p~~~~~~ng these reg~ati?~s, the .Attorney 
representatives of the n'urs' h grol;lps and mdlVlduals, Includi!tg 
~at currently r 7gulate the ;.~rati~~~ ~d~~~9ah~m~~. st~~o a~~~~f~: 
A~e:U~e~~ th~7~lewsd ~d oplruons exp:essed at . the Public Hearings on 

~~i~~thO~~~~ in ~urs~g r~~':nn:~~td~~~ !~~S~~~~~tha~eer~~o~e~ 

or ~~~~~orneYThGeneral's reg:uations define unfair or deceptive acts 
",..,., f as,. .. ey ar~. not mtended to be all inclusive as to the 
"I.t'es a actiVlties prohibited by G L c 93A s 2(a) d th d 
~~~~~~ize ac~ r:ot sdPecifically pZ=Ohibit~d by' th~se regufations ~y Th~ 

ns are eSlgne to supplement existing regulations and the 
t~torntY Gen~ral plans to work and cooperate with other 'state and 
e era agenCles in the enforcement of these and other regulations. 

4.01: Definitions 

1/1/78 

~~~ ~~!~is~ator: the per~on charged with the general administra­
defined in ili rsmg home, his ag~nts or employees, and as further 
Care Facilitiese ~~s ~nd Regulations for the licenSing of Long Term 
amended; or e epartment of Public Health, as from time to time 

(2) Attorne~ General's Regulations: r I' l' homes promu gated by the Attorney egu ations re atmg to nursing 
M h 

General of the Commonwealth of 
assac usetts on November 10, 1975; 

~!) ~!!rgency: a situ~tion in which a resid~nt is engaging, or is 
ry llk:e1y to engage, m conduct that is causing or would cause 

sex:~us ~nJury .to him/h~r~elf or to others; or, a sit~ation in which th~ 
r~:l ~t s medical condition is such as to require immediate medical 
~;;d on. or trea~ent; the existenc.e of an e,m.ergency shall be detar-
abl ~y a physIcian, except that If a phYSICIan is not readily z:vail-

e, e e~stence of an emergency' may be determined by the p 'orson 
on the premises. of t?e nursing home who is in charge of the m~'dical 
o~ .nursl,ng serV1ces In the nursing home at the time that the situation 
glvmg rise to an emergency occurs or is about to occur' , 

(.4) Licensee: any person, corporation or other entity that has a 
llcense to operata a nursing home, his ag~nts or employees; 
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940 CMR: OFFICE OF THE ATTORNEY GENERAL 
CONSUMER PROTECTION DIVISION 

4.01: continued 

1/1/78 

(5) Nursinq Home: any institution whethe~ c~nducted for charity or 
profit which is advertised, announced or mamt~l.lI:ed for th7 express or 
implied purpose of providing three or more IndiVlduals a~tte~ theret~ 
with long-term resident, nursing, convalescent or rehablhtative care, 
supervision and care incident to old age for ~ulatory pers~ns, or 
retirement home care for elderly persons; nursmg, home shall mclude 
convalescent or rest homes, infirmaries maintained m towns and chari­
table homes for the aged; 

(6) Privat. Nursing Home: a nursing home that admits/ or provides 
servic:estD, orily private residents; 

(7) Private Resident: a residen~ of 'a nursin~ home whose stay in the 
nursing home is not paid for, m whole or m part, by publlc funds 
pursuant to titles XVIII or XIX of the Social Security Act; 

(8)' Resident: any individual or patient residing in or receiving care 
in a nursing home; , 

(9) Additional Services: services pr?vided by a nur~ing home that 
are not included in the basic per diem rate or not mcluded under 
titles XVIII or XIX of the Social Security Act, as amended; 

(10) Social Security Act: titles XVIII and XIX of the Social Security 
Act, as amended; 

(11) Sponsor: a person or agency legally responsible for the w~ll­
bJ;!ing or support of a resident or a person or agency a~ally proVld­
ing support to a resident whether or not legally responSible for that 
support; 

(12) Treatment: any medication, drug, test or pro~edure con~ucted 
or administered for the purpose of diagnosing or treating a phYSIcal or 
mental illness or condition; 

(13) Summarv of Re~ations: a summary of the Attorney General's 
regulations iliat IS au orized to be distributed by the Attorney Gen­
eral of the Commonwealth of Massachusetts; 

(14) Written Acknowledgement: a signed statement by, a resident that 
he/she has received a copy of thle document(s) re9-ulre~ to be ten­
dered to the resident; if a residfmt is unable to s,lgn hls/her n~e, 
the licensee or administrator may satisfy the reqUIrement of wr~tten 
acknowledgment by placing in the resident'S personal records a wrl!-ten 
and dated statement, signed by the person who tend~r~d the required 
document(s) to the resident, that the licensee or adminIstrator tender­
ed to the resident the document(s) required to be t~ndered, and that 
the resident was unable to sign his/her name indicating receIpt of the 
document(s) ; 

(15) Written Authorization: a written state~ent, signed ~y, the resi­
dent, in which the resident authorizes the license~ or admmlstrato~ to 
perform certain specified acts on behalf of the reSident; the authorlza­
tion shall be dated and shall include 

(a) the specific act authorized by the resident, , ' 
(b) the period of time that the resident authOrlzes the particular 
act, if applicable, and , 
(c) the name of the' person to whom certain :recor~s are authorl~ed 
to be made available, if applicable; if the reSident ,IS unable to ~lgn 
his/her name, a licensee or administrator may satisfy the reqUl~e­
ments of a written authorization by a dated statement that contams 
the information in 940 CMR 4.01(15)(a)., 4.01(15)(b), and 
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4.02: 

1/1/78 

4.01(15)(c) and that also includes the name and signature of the 
person to whom the resident made the oral authorization; 

(16) Written Reauest: a statement signed by the resident or his/her 
sponsor that states that the resident 'requests a certain specified 
service for a certain period of tiIrie and that states the charge for that 
service; if the sponsor is not available to sign the statement and if the 
resident is unable to sign his/her name, a licensee or administrator 
may satisfy the requirements of a written request by placing in the 
resident's personal records a written and dated statement, signed by 
the person receiving the request for services, that states 

(a) the services requested by the resident; 
(b) the charge for the Services; , 
(c) t.~e period of time for which t.~e services were r-equested; and 
(d) that the resident was unable to sign his/her name to request 
those services and that the sponsor was not available to sign the 
request for the services. 

Unfair or Deceotive J\cts or Practices: General 

It shall be an unfair or deceptive act or practice, in violation- of 
G. L. c. 93A, s. 2 for a licensee or an administrator 

(1) if a nursing home has policies regarding the rights and responsi­
bilities of residents, to fail or refuse to disclose those policies in 
writing to a resident and his/her next of kin, guardian or sponsor or 
to fail or refuse to furnish a copy of those policies to a resident, as 
evidenced by the resident's written acknowledgment; the disclosure 
required in 940 CMR 4.02(1) shall be made no later than the effective 
date of the Attorney General's regulations, at the time that the nurs­
ing home establishes such policies, or at the time of admission to the 
nursing home, whichever occurs first; 

(2) to fail or refuse to disclose in writing to a resident and his/her 
next of kin, guardian or sponsor that the Attorney General has pro­
mulgated regulations relating to the conduct of licensees or administra­
tors or to fail or refuse to refurnish a copy of the Attorney General's 
regulations, or a summary thereof, to a resident, as evidenced by the 
resident'S written acknowledgment; the disclosures required in 940 
CMR 4.02(2) shall be made wi.thin thirty days after the effective date 
of the Attorney General!s regulations or at the time of admission to the 
nursing home, whichever occurs first; 

(3) to fail or refuse to disclose in writing to a resident and his/her 
next of ki.'1, guardian or sponsor that the nursing home has written 
policies, in addition to those specified L'l 940 CMR 4.02(1), and that 
those policies are available to the resident and his/her next of kin, 
guardian or sponsor at reasonable times, or to fail or refuse to make 

'those policies available upon request to the resident and his/her next 
of kin, guardian or sponsor at any reasonable time during the resi­
dent's stay in the nursing horne; the disclosures required in 940 CMR 
4.02(3) shall be made no later than the effective date of the Attorney 
General's regulations or at the time of admission, whichever occurs 
first; 

(4) to fail or refuse to post a copy of the Attorney General's regula­
tions and a copy of the nursing home's written policies (if any) relat­
ing to the rights and responsibilities of residents ;>rominently and 
conspicuously in each identifiable unit (as defined in regulations pram­
ulgated by the :.rassachusetts Department of Public Health) in the 
nursing h?me; 
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(5) to fail or refuse to disclose in writing te> a resident and his/her 
next of kin, guardian or sponsor the levels of care provided by the 
nursing home and that the resident may have to be transferred from 
the nursing home if the resident x:equires a level of care not provided 
by the nursing home; the disclosures required in 940, CMR 4,02(5) 
shall be made no later than the time of admission of the resident or on 
the effective date of the Attorney General's regulations, whichever 
occurs first; 

(6) in the case of a private nursing home, to fail or refuse to dis­
close in writing to a resident and his/her next of kin, guardian or 
sponsor that the resident may be transferred or discharged if the 
resident ceases to be a private resident; the disclosure required in 940 
CMR 4.02(6) shall be made no later than the effective date of the 
Attorney General's regulations or at the time of admission to the nurs­
ing home, whichever occurs first; . 

(7) to fail or refuse to respond promptly and fully to any reasonable 
inquiries relating to any of the policies, regulations or procedures 
relating to or established by the nursing home. by a resident or by 
his/her next of kin, guardian or sponsor at any time during the resi­
dent'~ stay in the nursing home. 

4.03: Charges-

1/1/78 

It shall be an unfair or deceptive act or practice, in violation of 
G. L. c, 93A, s. 2, for a licensee or administrator 

--:"(1) to fail or refuse to disclose in writing to a resident and his/her 
next of kin, sponsor or guardian the existing basic per diem rate, 
applicable to the resident, charged by the licensee and all the services 
included in that rate; the disclosures required in 940 CMR 4.03(1) 
shall be made no later than the effective date of the Attorney Gen­
eral's regulations or at the time of admission, whichever occurs first; 

(2) except in the case of private residents, to fail or refuse to dis­
close in writing to a resident and his/her next of kin, guardian or 
sponsor the services available to the resident that are covered by the 
Social Security Act but that are not included in the basic per diem 
rate; the disclosures required by 940 CMR 4,03(2) shall be made no 
later than the effective date of the Attorney General's regulations, the 
time of admission to the nursing home, or the time that the resident 
ceases to be a private resident, whichever occurs first; 

(3) to impose, seak to impose or collect, a charge in addition to the 
basic per diem rate for services included in the basic per diem rate; 

(4) to charge, or collect payment from, a resident or his/her next of 
kin, guardian or sponsor for services covered by the Social Security 
Act for that resident; 

(5) to fail or refuse to provide all the services included in the basic 
per diem rate, except where the resident does not medically require 
services that are included in the basic per diem rate; 

(6) to charge for services not actually rendered to a resident, except 
that a licensee or administrator may charge for medical s'ervices in­
cluded in the basic per diem rate that are not medically required by 
the resident during a particular billing period; 

(7) to provide and charge for additional services, except for medical 
services required in an emergency, without prior written request for 
those services by the resident or his/her sponsor; 
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~8) to fail ,or refuse to permit a resident or his/her sponsor to exam­
me or reCelve, upon request, a reasonable explanation of the charge 
or bill for his/her care in the nursing home, regardless of the source 
of payment; 

(9) in the case of a private resident, to increase the basic per diem 
rate without written notification to the resident and his/her sponsor of 
the higher rate: such notification shall be given a reasonable time 
prior to the effective date of the higher rate so as to insure an order­
ly transfer of the resident if the resident cannot afford the higher 
rate. 

<:,04: Access to Persons Outside F3Cility 

1/1178 

It s'hall be an unfair or deceptive act or practice, in violation of 
G. L. c. 93A, s. 2, for a licensee or an administrator 

(1) to fail or refuse to permit r. resident to associate or communicate 
p~ivately, e,ither' inside o~ outside the nursing home, with persons of 
his/her chOice at reasonaole hours or to permit a resident to receive 
or refuse visitors, unless medically contraindicated as documented by 
his/her physician in his/her medical record: 

. (2~ to fail or refuse to permit a resident private and unrestricted 
communications with his/her spouse, physician, or attorney; 

(3) to fail or refuse to assure to a married resident privacy during 
visits by his/her spouse, to the fullest extent possible under the 
circumstances ; 

~.;) ~ ~ail or refus~,to pe~t a resident to meet with or participate 
m actiVlties of SOClal, rehglous, and community groups at his/her 
discretion, unless medically contraindicated as documented by his/her 
physician in his/her medical record; 

(5) to fail or refuse to permit a resident to send or receive personal 
mail unopened, unless medically contraindicated as documented by 
his/her physician in his/her medical record; 

(6) to fail or refuse to assure privacy, to the fullest extent possible 
under the circumstances, to residents when making or receiving tele­
phone calls; 

(7) to fail or refuse to permit a resident to present grievances on 
behalf of him/herself or others to the nursing home's staff, to govern­
ment officials, or to any other person free from restraint, interfer­
ence, coercion, discrimination or reprisal: 

(8) to fail or refuse to permit a resident to join with other residents 
or individuals within or outside of the nursing home to work for im­
provements in patient or resident care: 

(9) to fail or refuse to provide access to the nursing home to individ­
uals or to representatives of community groups or of other groups who 
seek to visit residents or to provide volunteer services to residents at 
reasonable hours; except that a licensee or administrator 

(a) may refuse access to groups or individuals if the resident's or 
patient's council (if any) of the nursing home has requested that 
the group or individual be excluded from the nursing home; 
(b) may reasonably limit the number of individuals viSiting the 
residents at a given time; or 
(c) may require a group or individual to leave the nursing home if 
t..'1e resident's or patient's council so requests or if the actions of 

Vol. 20 - 31 

84-585 0 - 82 -~ 9 

-----~----------------------~-



126 

940 CMR: OFFICE OF THE ATTORNEY GENERAL. 
CONSUMER PROTECTION DIVISION 

4.04: continued 

the group or individual are harmful, medic<!lly or emotionally, to the 
residents; or 
Cd) may refuse to permit a group or individual to communicate with 
a resident if the resident's physician has so indicated $¥i. writing in 
his/her records; , 

(10) to fail or refuse to provide access to the nursing home to indi­
viduals or representatives of community groups or of other groups who 
seek to provide legal services to residents without charge to the· 
residents at reasonable hours. 

4.05: Resident Care 

1/1/78 

It shall be an unfair or deceptive act or practice, in violation of 
G. L. c. 93A, s. 2, for a licensee or an administrator 

(1) . to fail or refuse to permit a resident to manage his/her personai 
financial affairs; except that a licensee or administrator may require a 
resident to deposit his/her private funds 'into an account at the nurs~ 
ing home for purposes of safekeeping, proVided that the licensee or­
administrator permits the resident to withdraw any amount from his/her 
account at reasonable times; . 

(2) to Jail or refuse to tender to a residen,t the full personal care 
allowance permitted by law or authorized by the sponsor at the time 
the nurSing home exercises control over funds to which the resident is 
entitled; 

m to manage a resident's personal funds without a resident's written 
authorization to do so; the written authorization shall contain the 
information required by 940 CMR 4.01(15) and shall include the speci­
fic funds over which the licensee or administrator shall have control; 

(4) to fail or refuse to pennit a reside.Y\t to rescind at any time a 
written authorization by a resident that the licensee or administrator 
manage the resident's personal funds; 

(5) to fail or refuse to provide the resident or his/her sponsor an 
accounting every three months of financial transactions made in his/her 
behalf if the licensee or administrator mapages the resident's personal 
funds; . 

(6) to fail or refuse to pennit a resident to retain or use his/her 
personal clothing and. possessions as space permits, unless to do so 
would infringe upon rights of other residents; 

(7) to' require a resident to perform services for the nursing home 
that are not included for therapeutic purposes in his/her plan of care; 
Uus subsection shall not be construed to prohibit a resident from 
performing voluntary services in the nursing home or from performing 
services for reasonable consideration; . 

(8) to fail or refuse to respond promptly and fully, within the capa­
city of the licensee or administrator, to all reasonable requests or 
inquiries by a resident or his/her next of kin, guardian or sponsor; 

(9) '£.1) fail or refuse to pennit married residents to share a room, if 
such an arrangement is within the capacity of the nursing home, 
unless medically contraindicated as documented by the resident's phy­
sician in his/her medical record. 
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Medical Treatment and Information 

tt shall be an unfair or deceptive act or practice, in violation of 
G. L. c. 93A, s. 2, for a licensee or an administrator 

(1) to fail or refuse to assure. a resident privacy during medicai 
examination or treatment or during care for his/her personal needs, 
except where the treatment or care can be administered without dis­
robing the resident; 

(2) to fail or refuse to permit a resident to examine, upon request 
and at reasonable times, all the medical or personal records relating to 
that resident, unless medically contraindicated by his/her physician in 
hislher medical record; 

(3) to fail or refuse to respond promptly, to t.~e licensee's or admin­
istrator's best knowledge, to any inquiry by the resident relating to 
anything in the resident's medical 'Jr personal records, unless medical­
ly contraindicated by his/her physician in his/her medical records; 

(4) to fail or refuse to permit any person who has a resident'S writ­
ten authorization to examine, at reasonable times and upon request, all 
the medical and personal records relating to that resident or to fail or 
refuse to respond promptly, to the licensee's or administrator's best 
knowledge, to any inquiry relating to anything in the resident'S medi­
calor personal records by the person who has the resident'S written 
authorization; except that, a licensee or administrator may require 
such a person to sign a document stating that the person will not 
discuss the resident's personal or medical records with the resident if 
the resident's physician has indicnted in writing in the resident's 
medical record that the resident should not be permitted to examine 
his/her medical or personal records; 

(5) to fail or refuse to make prompt and good faith efforts to obtain 
information from qualified sources about the nature of the treatment 
and its likely effect on the resident or to fail or refuse to provide a 
resident with that information, as soon as possible, if the resident has 
requested the information, unless medically contraindicated by his/her 
physician in his/her medical r8cord; 

(6) if a resident refuses treatment or drugs, to fail or refuse to make 
prompt and good faith efforts to obtain information from qualified 
510urces about the likely consequences of a resident'S refusal to receive 
the treatment or drugs or to fail or refuse to provide the resident 
with that information as soon as possible; 

(7) to release a resident's personal or medical records to any individ­
ual outside the nursing home without the prior written authorization of 
thl~ resident, except in case of his/her transfer to another health care 
institution or as required by law or third-party contract; 

(8) to fail or refuse to provide to a resident, upon request, the name 
and specialty of the physician or other person responsible for t.~e 
resident'S care or for the coordination of care. 

4.07: Dischalrae and Transfers 

1/1/78 

It shall be an unfair or deceptive act or practice, in violation of 
G. L. c. 93A, s. 2, for a licensee or an administrator 

(1) to transfer or discharge a resident, contrary to the resident'S 
wishes, except 

. (a) upon a written order by the resident'S physician, or 
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(b) for reasons related to his/her welfare or that o~ other resi­
dents, as documented in the resident's personal or medIcal records, 
or 
(c) for nonpayment for his/her. stay, except as prohibited by the 
Social Security Act, or 
(d) as required by state or federal agencies authorized to enforce 
the provisions of the Social Security Act or provisions of law relat­
ing to the conditions and quality of care in nursing homes; 

(2) to fail or refuse to disclose in writing. to tha resident ~nd his/her 
next of kin, guarclian or sponsor the specific reasons for dIscharge or 
transfer; 

(3) to fail or refuse to give re~sonable adv:ance written no~ce of the 
transfer or clischarge to the resldent and hls/her next of .Ian, guar­
dian or sponsor so as to insure the orderly transfer or dIscharge of 
the resident, except 

(a) in emergencies, or . 
(b) where the resident volUntarily leaves the nursmg home, or 
(c) where il state or federal agency refuses, or ceases to author­
ize, payment for the resident, or 
Cd) where transfer is required by a state or federal ~gency au­
thorized to enforce the provisions of the Social Security Act or 
provisions of law relating to conditions and quality l)f care in nurs-
ing homes, or . .. 
(e) for nonpayment for his/her stay, except as prohibIted by the 
Social Security Act; 

-(4) if a licensee or adminis.trator voluntar~y pr~poses t~. cea.se to 
provide a level of care, to fail or refuse to glve wrItten notlflcation to 
a resident and his/her next of kin. guardian or spons~r that the 
nursing home will cease to provide the level of care req1ll.re~ by t;he 
resident. such notification shall be given within a reasonable time prior 
to the time that the nursing home ceases to provide the level of care 
so as to insure an orderly transfer of the resident. 

4.08: Severability 

If any provision of these regulations or the applica~on ~f such 
provision to any person or circumstance shall be held l!;vall.d.. the 
valiclity of the remainder of these regulations and the applicabIlity of 
such provision to other person or circumstance shall not be affected 
thereby. 

4.09: Effective Date 

The Attorney General's regulations shall become effective on Feb­
ruary 1. 1976. 

REGULATORY AUTHORITY 

940 CMR 4.00: M. G. L. c. 93A, s. 2(c). 
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APPENDIX 2 
MARCH 30, 1981. 

THE COMMONWEALTH OF MASSACHUSETTS 

LEGISLATIVE RESEARCH COUNCIL REPORT RELATIVE TO CRIMINAL AND FRAUDULENT 
VICTIMIZATION OF THE ELDERLY 

ORDER AUTHORIZING STUDY 

(House, No. 6781 of 1980) 

Ordered, That the Legislative Research Council undertake a study of Massachu­
setts statutes, other states' laws, federal laws, and related governmental programs 
designed to prevent the victimization of the elderly by fraudulent schemes and 
other criminal activity. Said Council shall report on the results of its study by filing 
a copy thereof with the Clerk of the House of Representatives on or before the third 
Wednesday of February in the year nineteen hundred and eighty-one. 

Adopted: 
By the House of Representatives, t1une 27, 1980. 
By the Senate, in concurrence, June 30, 1980. 

LETTER OF TRANSMITTAL TO THE SENATE AND HOUSE OF REPRESENTATIVES 

To the Honorable Senate and House of Representatives: 
Ladies and Gentlemen: In compliance with the legislative directive in House, No. 

6781 of 1980, the Legislative Research Council submits herewith a report prepared 
by the Legislative Research Bureau relative to criminal and fraudulent victimiza­
tion of the elderly. 

The Legislative Research Bureau is restricted by statute to "statistical research 
and fact-finding." Hence, this report contains only factual material without recom­
mendations or legislative proposals by that Bureau. It does not necessarily reflect 
the opinions of the undersigned members of the Legislative Research Council. 

Respectfully submitted. 
MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL, 

Senator Anna P. Buckley of Plymouth, Chairman; 
Representative Michael J. Lombardi of Cambridge, House Chairman; 
Senator Joseph B. Walsh of Suffolk; 
Senator John F. Parker of Bristol; 
Senator Robert A. Hall of Worcester; 
Representative William P. Nagle, Jr., of Northampton; 
Representative Iris K. Holland of Longmeadow; 
Representative Sherman W. Saltmarsh, Jr., of Winchester; 
Representative Bruce N. Freeman of Chelmsford; 
Representative Charles N. Decas of Wareham. 

LETTER OF TRANSMITTAL TO THE LEGISLATIVE RESEARCH COUNCIL 

To the Members of the Legislative Research Council: 
Ladies and Gentlemen: House, No. 6781 of 1980, reprinted on the inside of the 

front cover, directed the Legislative Research Council to make an investigation and 
study of the laws of the Commonwealth, other state laws, federal laws and related 
governmental programs to prevent the victimization of elderly persons by fraudu­
lent schemes and other criminal activities. 

The Legislative Research Bureau submits herewith such a report. Its scope and 
content have been determined by statutory provisions which limit Bureau output to 
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factual reports without recommendations. The preparation of this report was the 
primary responsibili~y of Thomas R. Asci of the Bureau staff. 

Respectfully submltted. DANIEL M. O'SULLIVAN, Director, 
Legislative Research Bureau. 

CRIMINAL AND FRAUDULENT VICTIMIZATION OF THE ELDERLY 

SUMMARY OF REPORT 

Introduction .. . . 
Problems confronting the elderly population have been fga~l1ll:1g lm~\~as~ng 

amounts of attention since the early 1970's. The whole range 0 c~lmma VlC lmIza­
tion problems that are common to other segments of the pOI?ul~tIonwoftleln hhlY~ ad 

cute im act u on elderly individuals when they are th~ vlctIms. . e -pu lClze 
~ugging~ and ?rutal beatings of elderly citizens are . partIcularly hem?us hnd cist 

11' mood of fear over the elderly populatIon. Purse snatchmg a~ a so 
an. aPdP~ gl~:at deal of publicity and the elderly are statistically one of the hlghest 
game 1 . . d' thO t segments of the population victImIze m lS ca ego~y. . . d 

Since elderly citizens are more vulnerable and fraglle both physlc.a~ly an eco-
. lly the impact of crime can have deleterious affects. Elderly cltIzens do not 

h~~;Cthe 'money making capacity to overcome a catastrophic lossci .. Th~i .are often 
underinsured for property and overinsured with expenslve "me 19~p . msur.ance 
policies, which do not provide adequate coverage to warrant the hlgh premlums 

chC~~~~mer related schemes such dS medical quackery, hearing. aid sales, eyeglass 
sales retirement planning and investment swin~les, ~and frauldd, Ilnsur~nf\ ~fl~emesf 
auto 'repair, and countless other areas of complamt bllk the e er y ou 0 lIOns 0 

do¥~~~.:n~~:l~~ndreds of bills filed in the 1980 Massa~huset!-s legis:ative. session 
aimed directly at problems facing the elderly. TheRe varIOUS. bIlls were ah~ltn~~ to 
13 different committees for consideration. Some of the subJe~t ar~as. w IC ese 
bills covered included consumer protection, p~tients' and resld~nts nghts, proted tive services medigap insurance, rent subsid~es, reve~se annUlty mortgages, an 
mandatory s~ntencing for violent crimes commItted agamst the elderly. 

Demographic trends . 
On a national scale the number of older persons is expected to'lontm'be to 

increase significantly during the 1980's. However, the growth rate wll not e as 
marked as previous decades, because of the drop in the growth rate f~om 35 p~rcent 
in the 1950's to 20 percent in the 1960's. From 1975 to 1990, the net I~c~ease.m thd 
over 65 population is expected to be 6.5 million, in the over 75 group, It IS estImate 
to be 2.9 million. . . .' t I 

On the basis of the 1970 Massachusetts state census, there :vere apploxlI~a ,e y 
637 000 inhabitants over 65 (11.2 percent) out of a total populatIOn of 5.689 mlillon. 
In i980 the elderly population over 65 years of age reached 720,000, or 12.6 perchnt 
of a total 0 ulation of 5.728 million. The Office of State Health Plannmg ",as 

ro'ected a~ lIderly population of 748,000 for 1985. EstimB:tes prepa~'ed by the OffIce 
~f ~tate Health Planning indicatl:! th~t. the, elderly wlll compnse 12.7 percent 
(838000) of a state population of 6.668 mIllIon m the ,Year 2000. . tIt 

Most older persons continue to live in faJ?ily. settmgs. The s111g1~ m?s Phevb end 
living arrangement for the over 65 populatIOn IS the two member fam~ly-:- us a~ 
and wife living alone. Approximately 45 percent of p~ople 6.5 B:nd ov.er lIve 111 the SlX 
largest populated states and Florida which rankr::d eIghth 111 mhabltants, The lldS9 o ulation is becoming increasingly female dommant. In 1980 there were on y . 
~~les for every 100 females over 65. Whites disproportionat~ly outnum.ber .BlaSks Id 
the older population. Whereas 11 percent of th~ to~al. WhI~e populatIOn IS 6 an 
over, only 7.4 percent of the total Black pop~latI?n IS 111 thls age group. By ~ar ~he 
largest segment of the elderly population resldes 111 urban areas of the countlY WIth 
large concentrations in core cities. 

Economic, physical, and behavioral consequences of crime 
Crime against the elderly has often been described over. the past few years as a 

problem of crisis proportions. There is a general perceptI~n t?at the el~~rly are 
dis roportionately victimized, due in large part to the negatIve lma~e as a depend­
en2' sector of society that the media, especially TV, ?av~ pOl:trayed 111 re~pect to the 
aged. Current research, however, indicates that thls Vlew lS generally 111accurate. 
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The available evidence from the National Crime Panel (NCP) and other victimiza­
tion surveys concludes that victimization decreases with age and that persons over 
65 have a much lower incidence of criminal victimization than persons below that 
age. The elderly 65 years of age or older were the victims in only six percent of the 
total estimated number of personal crimes as opposed to 26 percent for the 20-24 
age group, and 23 percent for the 25-34 age group. When crimes of violence were 
examined, the aged were victims in only five percent of the total estimated inci­
dents in this category. The age group 20-24 and 25-34 were estimated to be victims 
in 26 to 21 percent of the incidents. In the category of crimes of theft, once again 
the 65 years plus group represented only seven percent of the estimated victimiza­
tion as opposed to 26 percent for the 20-24 age group and 24 percent for the 25-34 
group. 

Elderly people are more likely to be preyed upon rather than treated violently, 
while the opposite is true for younger victims. Robbery and burglary are the 
principal crimes experienced by older people while younger people are more likely 
to be victims of violent crimes such as assault and rape. This observation is true for 
all types of personal and household victimization incidents examined in the NCP 
data; it is also generally true for 39 city level NCP surveys, except in a few cities 
where persons over 65 report more personal larceny with contact (purse snatching, 
pickpocketing) than persons under 65. 

The evidence suggests that the elderly are less likely to be the victims of crime 
and that they lose less than other adults when absolute loss measures are applied, 
and they lose less than young people, but the same or more than other adults, when 
dollar losses from crime are adjusted for differences in monthly income. Also, the 
evidence suggests that the elderly are attacked less often than others; however, they 
are more likely to be injured when they are attacked. Additionally, they are more 
likely to experience internal injuries and cuts and bruises, and they generally incur 
larger medical expenses which can have deleterious affects on those living on a 
fixed income. 

Studies indicate that the fear of crime among the elderly is much higher than 
among any other segment of the population. A Harris Poll revealed that, on a 
nationwide level, the highest concern among older Americans was the problem of 
crime-twenty-three percent of the respondents rated fear of crime as the most 
serious problem. Crime was rated higher than the problem of poor health, which 
followed by twenty-one percent. Fear of crime may rank highest among the elderly 
because they have fewer resources for coping with victimization and its conse­
quences. 

As a result of their fears, the elderly will often reduce any behavior or activity 
which provides a street criminal with the opportunity to victimize them. However, 
this reduction is at the expense of a richness of life style, such as freedom to visit 
friends and relatives, to sit in the park, or to take walks in the neighborhood. For 
those older -adults who are poor or sick, the life sustaining resources of shopping and 
medical care may be sharply curtailed by their fear of crime. Since these losses can 
block important social, physical and psychological needs, the final cost to the elderly 
of criminal victimization is beyond measurement. 

Another type of crime perpetrated on the aged which many experts believe to be 
very important is that of fraud. The actual extent of fraud has been difficult for 
researchers to measure for several reasons. Fraud has not been uniformally defined 
by local law enforcement agencies and, therefore, records are probably not accurate. 
Also, it is believed that many victims of fraud either never suspect that they have 
been victimized or, probably more likely, they are reluctant to report it for fear of 
ridicule. 

Some indication of the extent of fraud can be drawn from experiences in the State 
of California where it was found the elderly were more vulnerable to the nonviolent 
crime of fraud. The San Francisco and Los Angeles Police Departments have report­
ed that more than 90 percent of the "bunco" (swindling by misrepresentation) 
victims in those cities were over 65, and that the vast majority of them were 
women. In addition to the common swindle, investigations by the state's district 
attorney's consumer fraud units, local law enforcement agencies, and senior citizen 
committees concluded that consumer frauds involving supplementary health insur­
ance and medical plans, mail order schemes, work-at-home offers, pyramid sales and 
auto and home repairs are also widespread. 

Among consumer crimes, the aged, because of their unique physical problems, are 
more susceptible to the blandishments of vendors of medical quackery and related 
health schemes. In California, medical quackery was estimated to be a $50 million a 
year business. Older persons were the victims in seven out of every ten cases of 
medical fraud coming to the attention of the state's criminal justice system. Accord­
ing to reports from California and hearings conducted by the United States Senate 
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Subcommittee on Aging, the most common "get well quick" schem.es included cures 
for cancer, arthritis, baldness, obesity and rest?rati~n of Y0.uthful vIgor. . . 

The typical environment of a current Amencan mner CIty seems to be.a decIsIve 
factor in determining the vulnerability of elderly people to man:y .cnmes. The 
general breakdown of the retail system servicing nei~hborh?ods, d~clllllllg pro~e!"ty 
values and high transient rates produce fragmentatIOn of mner CIty commumtIes. 
The support systems that once existed in most inner ~ity neighbor~oods have been 
disrupted by increasingly mobile populations. Both nOVIce and experIenced offenders 
are aware of the opportunities such conditions offer them and take advantage of the 
situation. A Kansas City study revealed that the elderly were chosen as crime targets not 
because of their age and perceived :ve.akness, but beca~se ~re~d and spe~d of 
execution were more important to cnmlllais when selectmg vICtll~S. f\.ge neIther 
protects them nor necessarily makes them vulnerable unless they lIve m or are on 
the periphery of high crime areas. 

Exploitation of the elderly 
Stereotypes that label the elderly as gullible and particularly vulnerable to fraud 

and consumer abuse has been challenged by a recent research report. When com­
plaints of older persons have been compared with a matched &roup of randomly 
selected complaints from younger consumers, the sets o.f complalllts were found to 
be similar. In general, the marketplace abuses. affectlllg ~lder 'persOJ;'s were no 
different from those affecting the general populatIOn. Complalllts flIed wIth consum­
er protection agencies did not present a picture of shady "con art~sts" who make .a 
specialty of defrauding the elderly. Most older. consumers reportmg to .the publIc 
agencies studied appeared self-reliant and well-lllformed and were less lIkely to ~e 
duped than they were to be dissatisfied with purchase transactions and repaIr 
situations. 

While the aged should not be regard.ed as helpless prey for. those :vho "You1d 
exploit them, the elderly differ from tl:elr. younger cou~lterparts m the mtensity of 
the overall impact of such abuse on theIr lIves and also m a great reluctance to seek 
redress when an abuse occurs. 

Monetary losses, inconveniences and hards~ips suffered by older persons in the 
marketplace seem to more seriously affect theIr outlook, sense of secunty, and well 
being. Their reluctance to r~p?r~ abuses may well be caused by. the fear that they 
may be considered to have dlmlmshed competence because of theIr age. 

Medicinal use by the elderly 
Approximately 25 percent of all prescription medicines sold annually in. the 

United States are purchased by persons who are 65 years of age and older. GIven 
the fact that the elderly account for approximately 10 percent of the nation's. total 
population, such volume indicates heavy drug usage among elderly Amencans. 
Eighty-five percent of individuals 65 years and older suffer fro~ one 0: ~ore 
chronic disorders which often require one or more types of specIal medICation. 

Moreover, the elderly are the biggest users of pharmaceu~ical and ovel:-the­
counter drugs and this factor makes them particularly susceptible to promotional 
efforts by drug manufacturers and related industries, such as national and local 
retail pharmacy chains. The pharmaceutical industry spends about twenty cents of 
every dollar of sales on promotion and only about six cents of every dollar for 
research and development. These factors along with the elderly's relative unsophis­
ticated view of the marketplace may account for the heavy drug consumption rate 
among the aged. 

Insu.rance 
The elderly are particularly vulnerable to unfair insurance promotions. They 

share with the general population a high level of ignorance as to what constitutes 
adequate coverage or what are appropriate insur!'lnce optio~s. Adequate coverage. is 
vital to take care of the health needs and to provIde for bunal expenses. AutomobIle 
insurance may be important, particularly to the disabled elderly, who heavily rely 
on this method of travel. The elderly may wish to leave some form of estate to their 
survivors and thus they may be susceptible to various life insurance promotions. 
Additionally, the elderly are prime targets of cancer insurance salesmen. Some four 
million policies were sold in 1979 and about 20 million policies are in force. Many of 
the 300 companies that sell the insurance rack up these impressive sales records by 
using scare tactics on elderly persons and high pressure advertisements. 

Older Americans are sick three times as often and experience periods of suffering 
and recuperation by three times that undergone by younger people. Their health 
bills, on average, are three times greater than younger Americans. These staggering 
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heal~h costs come at a .time in life w~en having retired, senior citizens can expect to 
rec~IVe only half the mcome of theIr. y?unger counterparts. While younger adults 
tYPIcally may ~pend 10 percent of theIr lllcome for health care, it is not uncommon 
for older AmerIcans to spend 30 percent of their income in pursuit of needed health 
care. 
Becays~ of MedicB:re's ~estricted benefits, older Americans are fearful that cata­

strophI~ Illnesses WIll WIpe out their meager savings and leave them destitute. 
?,here IS. a great fear that even the cost of medication and treatment for chronic 
Illness WIll become too large a ~~rden to carry. They are concerned that they may 
become a burden to theIr. famIlI~s and loved ones. There is a fear of going on 
welf:;tre:-even though an. mcreaslllgly large number of Americans must turn to 
~edIcB:ld, the welfare medIcal program, to pay for the cost of their health care. This 
IS part~cularly true for those who need nursing home care. Nursing home care is so 
expenSIVe that most eld~rl:y quickly use up their assets and depend on Medicaid to 
defray ~uture costs. MedICaId pays for about 46 percent of the nation's total nursing 
home bIll. 
. Two thirds .of American elderly have at least one "medigap" supplemental health 
msuranc.e .pol~cy, many have two or more policies. There are an estimated 19 million 
such polICIes m force. at the present time. Based on an average premium cost of $200 
a year, the elderly WIll spend almost $4 billion on such policies annually. 

Un~ortunately, fe~ elderly understand that the multiple policies they buy often 
co~tam a clause WhICh says only one policy :vill I?ay. Very frequently the policies 
whICh they have. purchased are worthless. It IS qUIte common for senior citizens to 
pay ~~OO a year III premiums for a policy which will pay them no more than $80 in 
benehts. 
Th~ simple f~ct is that no policy co~e!"s all of Medic~re's gaps. Actually, the 

benefIts of MedIcare supplementary polIcles are rather lImited. They account for 
onll. five p~rcent of the average payment for health care. There are often long 
waItmg perIOds. before the. eld~rly are eligible for full benefits, in addition to 
standard exc~usIOns f?r vanou.s lllnesses or diseases. It is quite common for insur­
an.ce c~mpames to r~J~ct a claIm on the grounds that the claim is attributable to a 
pnor dIsease or condItion. 
~upplementary policies have spawned numerous complaints to state departments 

of msuranc~ and th~ Congress, particularly from senior citizens. Nearly a third of 
the complamts re.ceIved by the Pennsylvania Department of Insurance in 1974 
relate~ t? health msurance; .only auto insurance generated more complaints. The 
Co~mIssIOner o~ Insurance m that state reported that 46.9 percent of the com­
plalllts .were valId and that the elderly account for a disproportionate share of these 
compla~nts. In 1977, New York and Florida received 57,000 and 34,000 complaints 
respectively, about 40 percent of which related to the sale of health insurance. 

Massachusetts statutory provisions 
The Attorne1 qeneral's Offic~ indicates that Massachusett's aged are particularly 

vulnerable to mCIdents and epIsodes of vendor fraud especially relative to nursing 
~ome operators, d.octors and pharmacists, medicaid fraud, patient abuse, medigap 
lllsurance, home Improvement schemes, arson and violent crime. The Common­
:y~a~t~ ~as been. a p.ioneer in the development of both consumer protective and 

CIVIl nghts legIslatIOn ~nd as a .consequence there is a variety of legal remedies 
and enforc.ement mechamsms avallable to the criminal justice system and regula­
tory agenCIes and. the. consumer. Some of the Commonwealth's General Laws which 
have ~reater app~ICatIOn to the elderly and their specific problems are (1) regulation 
o~ busmess practices for consumer protection (G.L. c. 93A); (2) regulation of hearing 
a~ds. (c. 93, 71 et seq.); (3) sale of generic drugs (c. 112, s. 12D); (4) compensation for 
VIctims of VIOlent cnmes (c. 258A); (5) insurance policies cancellable at age 65 (c 175 
s.110R); (6) r~duction in motor vehicle insurance rates for the elderly (c. 175E, ·s. 4); 
(7) ~peedy ~nal for persons 65 years of age or older (c. 231, s. 59E); (8) patients and 
resldents.nghts (c,. 111, s. 70E); and (9) readability of insurance forms (c. 173, s. 20) 

There IS a relative absence of age specific law here in the Commonwealth. The 
approach. that has been taken by Massachusetts ahd other states' lawmakers has 
result~d m enactment o~ consumer protection laws of general application, devoid of 
any bI~S or preference m the. c~se of age, sex or other considerations. In the final 
analYSIS the elderly are not vlctIms of any crime or fraudulent activity that cannot 
also happe~ to any o~her age group: Therefore, s~eci~'ic .statutory protection may be 
upnecessaIy. In fact, m some case~ it :n;ay be so dlscnmmatory as to invite constitu­
tional challenge on the grounds of demal of the equal protection of the law guaran­
teed by both the State and Federal constitutions. 

II! February of 1981 G?verno~ E?ward J. King submitted to the Massachusetts 
Leglslaturf' a comprehensIve antI-cnme package. Included in this legislation is a bill 
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. . ntences of imprisonment for repeat offenders con: 

requiring mimmum mandatory s~ 'tted a ainst persons 65 years of age 01 
victed of certain violent street ~rIm.es comml h 'z~ the "certainty" of punishment 
older. It is the goal of this legisla.tIhon tOtemItps parSoIponents maintain that mandatory 

h " . 'ty" of pums men . . h' h h b n rather than t e sevell t fD t than harsher penaltIes w IC ave ee 
sentences will have gre~te~ dete,rren at ~c some state courts. 
construed to be "exceSSIve pu~sh~~n {d tatutes which imposed greater penal 

As of mid-1980, at least .eigdt fS a ets. acri~es against the elderly (Colo., Ha., Ill., 
sanctions on offenders convI~te 0 cer am 
La., Nev., R.I., Tenn., and WIS.). 

Department of Elder Affairs .' d b statute with overseeing a number 
The Department of Elder A~aI~s ~~ ch~:1:'s ~ief public advocate for the agi?g 

of programs for the elderly. t IS . e. rams with other state agenCIes 
population. The Department ~o~rh~te~t~ts J:~fal Health, Public Welfare, Social 
including the Department of u IC e~ E' gy and Manpower Development. It 
Service, Communi~ies and Dev~l?pmen 'e u~:~io~s for programs such as long-t~rm 
assists in, and reVIews, .the draftmg of/ gl are and public assistance, state aided 
care facilities and nursmg homes

k
, me lca ci~s transportation and services for the 

housing for the elderly, homema er agen , 
handicapped. . . es onsible for carrying out the man~ates .of 

The Department of Elder Affairs IS l' P d d) the federal government s chIef 
the Older Americans Act of 196? (a~ e~~~nseervices As the state agency design at­
source of support for st~t~ .a~d r~g~?na Act the department has established 23 A~ea 
ed to ~eet the ~esponslbIhhes J he dinate services for elders in cooperation WIth 
AgenCIes on Agmg to plan an COOl' d Councils on Aging. A 1978 amendment 
other appropriate elder advocacy grouPst~nt h Area Agency on Aging in a state 
to the Older Am~ricans. A~t daldd~fl~rs ~ll~~~tion on legal services for the elde~ly. 
expend some portion of ItS e era . d t those with greatest need. Among speCIfic 
These service~ are generally furr:lshewit~ uardianship, conservatorship, consum~r 
services prOVIded are those dealing gd . d' 'dual's rights under such public 
protection, tenant an~ l~ndlord. issues,u~~ l:nd"ISupplemental Security In~ome. 
benefit laws as MedICaid, SOCIal S~c J... this activity has been fashiOned 
Through the Departments Legal S~rvices IVISlon, 
into a forn:;al sta~e network .of ~ebvI~~ SO~!~:~tment of Elder Affairs in 1980 wa~ the 

Two major projects orgamze Y e C ime and the Elderly. The Sllver-
Silver-Haired Legislature and t~~ C?lf~~~~c:e~~onr held in the State House, where 
Haired Legislature wa~ a moC egIS a 1. 0 ose and act on issues of concern 
elderly activists were gIVen a foru~ to dl~cUSit~:l~erly population. The Conference 
and interest to the contemporary dassal~ use ommendations concerning crime and 

. d th Elderly develope po ICY rec A . 
on Crime a~ e . c th 1981 White House Conference on gmg. 
the elderly m preparatIOn lor e 

,), 

CRIMINAL AND FRAUDULENT VICTIMIZATION OF THE ELDERLY 

CHAPTER 1. INTRODUCTION 

Origin of study 
This report is submitted by the Legislative Research Council pursuant to House, 

No. 6781 of 1980, which was filed by Representative Michael J. Lombardi of Cam­
bricl~,=. House Chairman of the Legislative Research Council. That legislative direc­
tive, replinted on the inside cover of this report, required the Council to make a 
study and investigation relative to the laws, practices and procedures of Massachu­
setts, other states, and the federal government designed to prevent victimization of 
the elderly by fraudulent schemes and other criminal activities. The order reflects 
increasing legislative concern relative to crime and other forms of injustices perpe­
trated against elderly citizens. 

Problems confronting the elderly popUlation have been gaining increasing 
amounts of attention since the early 1970's. The whole range of criminal victimiza­
tion problems that are common to the other segments of the population often have 
an acute impact upon elderly individuals when they are the victims. The well­
publicized muggings and brutal beatings of elderly citizens are particularly heinous 
and cast an appalling mood of fear over the elderly popUlation. Purse-snatching has 
also' gained a great deal of publicity and the elderly are statistically one of the 
highest segments of the popUlation victimized in this category. Purse-snatchings are 
classified as misdemeanors in most states but these crimes often result in a fright­
ening face to face encounter between an elderly woman and a vicious juvenile who 
is only concerned with the speed of execution of the crime. This often results in 
broken limb~, fInancial loss, and psychological stress. However, these crimes are 
only part of the picture and the whole range of criminal and consumer problems 
hold particular relevance for the elderly. 

Since elderly citizens are more vulnerable and fragile both physically and eco­
nomically, the impact of crime can have deleterious effects. Elderly citizens do not 
have the money-making capacity to overcome a catastrophic loss. They are often 
under-insured for property loss and over-insured with expensive "medigap" insur­
ance policies, which do not provide adequate coverage to warrant the high premi­
ums charged for such policies. 

Other consumer-related schemes such as medical quackery, hearing aid sales, 
eyeglass sales, retirement planning and investment swindles, land fraud, insurance 
schemes, auto repair, and countless other areas of complaint bm~ the elderly out of 
billions of dollars annually, the fact that most elderly are living on fixed incomes 
adds to the burdens posed by this problem. 

These are some of the reasons why the Legislature has directed the Council to 
study this issue. The purpose of this report is to outline and review the problems as 
they currently exist and relate some of the statutory and programatic remedies 
available. 

Prior legislative propos'als 
There 'Vere hundreds of bills filed in the 1980 session aimed directly at problems 

facing the elderly. These various bills were assigned to 13 different committees for 
consideration. The subject area which these bills covered included Consumer Protec­
tion, Patients Rights, Protective Services, Age discrimination, and many other areas 
of special interest. Some of the more relevant bills concerned with criminal and 
consumer problems of the elderly will be categorized and examined in the following 
paragraphs in order to illustrate the magnitude of elderly-related issues and the 
trends and focus of those groups and individuals who are making an effort to amend 
current statutory law. 

Consumer Protection. Senate, No. 84 and House, Nos, 3533, 4653, 5014 and 5067 
were concerned with improving the readability of various types of "consumer con­
tracts" an individual may enter into or sign. The various contracts mentioned in 
these bills are agreements or application forms for consumer credit, mortgages, 
retail installment sales or agreements, consumer loans or notes, personal, family 
and home-improvement loans, lease agreements and real estate sales. 

House, Nos. 33, 42, 447 and 6960 were bi1.ls designed to make corrective changes in 
the law relative to cancellation of certain contracts signed at a place other than the 
seller's place of business. This is to protect the consumer from unfair sales pressure 
tactics used by many door to door salespersons. 

House, No. 700 would require reasonable reimbursement to rest homes for serv­
ices provided. It would have prevented the nursing home rate setting commission 
from imposing ceilings or maximum rates of payment which do not reflect the 
actual costs of rest home providers. Senate, No. 504, alternatively, would have 
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increased consumer participation in hospital and nursing home ~ate settin.g. It also 
would have established a formula to levy an assessment agamst hospltals and 
nursing homes in order to pay for ~he expenses ~ncurred by. consumer groups m 
connection with matters pending agamst such hospltals or nursmg homes. 

Medigap Insurance. House, No. 3015 limited the co~missio~ paid to an insuraI;ce 
agent to 25 percent of the annual premium paid dunng the flrst year of the pohcy 
and to 15 percent of the premium in any subsequent year. 

Rent Increases. House Nos. 4080 and 1195 would have prohibited rent increases to 
government subsidized 'elderly housing .t~nants due to co~t. of livin.g increases in 
social security benefits. Housing authontIes, when determll;mg net mcome for the 
purpose of computing the rent of an elderly person of low mcome, could. no~ apply 
increases in state supplemental payrn-el!-ts and fe~eral supplemental securl~y mcome 
benefits received as a result of a nse m the Umted States Consumer Pnce Index. 

Increased Penalties for Crimes Against the Elderly. Senate, Nos. 885 and 902 and 
House, Nos. 2630, 2640, 3607,4171,4197,4338, and 4721 provided f?r various m.odit:i­
cations in the penalties imposed for crimes against the elderly. ThIs gr01:lP of J:nl~s IS 
one of the few age specific pieces of legislation which place the elderly m a dlstmct 
legal category based solely on their age. There is some uncertainty as to whet~er 
such age specific penalties are c?nst~tuti~nal. Some sources conte!ld that penalties 
required by these proposals are m VIOlatIOn of the Equal ProtectIOn Clause of the 
14th Amendment of the Federal Constitution. 

Some of these measures call for mandatory sentences for assault and battery ~nd 
other crimes and increased penalties in the form of longer sentences. A few bIlls 
include handicapped people under the same classific~tion as the ~lderly. Other 
proposals require mandatory sentences for p~rse-sn;;ttc.hmg, and one bIll, ~ouse ~? 
4338, would exempt certain persons voluntanly assIstmg elderly persons from CIVIl 
liability as a result of rendering emergency care. 

Compensation to Victims of Violent Crime. Senate, Nos. 804 and 1012 and House, 
No. 1628 would have amended Chapter 258A of the General Laws w~ich provides 
for compensation for victims of violent crimes. These .bills :"o,uld reqUl~e ~ocal law 
enforcement agencies or the relevant governme~tal umts to mform the v~ct~m of the 
existence of the compensation programs. One bIll would prevent rape vIctims from 
collecting any award under Chapter 258A while another bill would include the loss 
of personal property as a legitimate claim. Presently the law does not cover the loss 
of personal property, only out-of-pocket loss. Thi:, legislation would also requ~re. that 
unpaid bills for necessary medical or other serVIces rend~red to or for ~he vIctim of 
a violent crime be deducted from an award of compensatIOn and paId dlrectly to the 
person or institution rendering such service. 

Reverse Annuity Mortgages. Under the terms of Senate, No. 19 and House, Nos. 
446, 2171, 3132, and 5646 banks or credit unions were authorized to issue reverse 
mortgages up to 80 percent of the value of the real estate to home owners who are 
62 years of age or older and who occupy their homes. Such arrangements must 
conform to the rules and regulations promulgated by the Commission~r of Banks 
and Banking and the terms of these loan agreements would be subject to that 
official's approval. 

The purpose of this legislation is to permit elderly homeowners to convert the 
equity in property to liquid assets. Many elderly persons own a mortgag.e free house, 
and yet have such little income that they cannot afford to pay theIr taxes and 
general living expenses. This legislation would allow the elder!y homeowner to 
collect a periodic payment from the bank based on the value of hIs/her real estate. 
In return the bank would have a claim on the property equal to the amount of 
maney borrowed plus interest. Many problems would arise from these types of 
agreements in the event of neglect of the property, ~eath of one of the mortgagors, 
or expiration of the loan period, which may result m the forced sale of the home 
and dislocation of the elderly resident. 

Cashing Government Checks. House, No. 2561 would have required all banks doing 
business in the Commonwealth to cash government checks of persons over the age 
of 59 who provide identification that indicates they are senior citizens and residents 
of the community which the bank is located, whether or not they are customers of 
the bank. 
Elder~y Abuse and Protection. The issue of .eld~rly abuse has been gaining incre.as­

ing attention in the past several years, as mdicated by the l~rge num~er ?f bIl~s 
filed on this subject annually. Some of the more comprehensIve 1980 bIlls m thIS 
area include Senate Nos. 490, 491, 515, 528, 541, 546, 543, 921, 2162, and House Nos. 
74,1455,1638,2016,4525,4708, and 4907. 

None of the above proposals became law. 
The problem of elderly abuse has prompted a number of studies, one of which was 

sponsored by the Department of Elder Affairs in 1979 entitled "Elder Abuse in 
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Massachm,~j-ts: A Survey of Professionals and Paraprofessionals." Abuse is often 
caused by aeglect of family members of staff in long-term care facilities, nursing 
homes or hospitals. Abuse can be violent or nonviolent; it can take the form of 
patient isolation, abandoment, drug misuse, nutritional neglect, mental harrassment 
and countless other ways. 
Overview of the problem 

Since the early 1970's, increasing emphasis has been placed on the issue of 
criminal victimization of elderly Americans. Concern at the national level was first 
prom~nently voiced at a 1971 hearing conducted by the Senate Subcommittee on 
Housmg for ~he Elde!ly, a subcommittee of the Special Senate Committee on Aging. 
Although th~s comn;Ittee foc~sed only on the ~roblems of ~he elderly in federally 
funded housmg p!,oJects, durmg the next year s subcommlttee hearings speakers 
went. beyond publIc housing and agreed tI:a~ elderly persons "in private and public 
housmg . . . are the most vulnerable vlctlms of theft, violence, rowdyism and 
outright terrorism." 1 , 

Crime against the elderly has often been described over the past four years as a 
prob.lem of crisis proportions. Legislators, criminal justice system officials, and the 
me~la have asserted that the elderly are disproportionately victimized, that crime 
agamst. older persons is frequent, and that it is increasing. The impression that is 
often gIVen is. that the ~roblem is. a quan~itative one: that large (and increasing) 
numbers of cnmes are bemg commltted agamst the elderly and that crime intrudes 
on their lives more frequently than on the lives of younger persons. 

Current research, however, indicates that this view is generally inaccurate. The 
best available evidence-from the National Crime Panel (NCP) and other victimiza­
tion surveys-is that victimization rates decrease with age and that persons over 65 
ha;re a much ~ow~r incidence of criminal victimization than persons below that age. 
Thls observation lS true for all types of personal and household victimization inci­
dents examined in the NCP national data; it is also generally true for 39 city-level 
NCP surveys, except in a few cities where persons over 65 report more personal 
larceny.with co~tact (purse-snatching, pickpocketing) than persons under 65.2 

. N.ot'Ylthstandmg the fact that ~he elderly ~re the least likely age group to be 
vlctImlzed, the current consensus IS that attentIOn must remain focused on criminal 
victim.ization of the elderly be.cause, among other things, the physical, economic and 
behaVIOral consequences of cnme are greater for them than others. It is assumed (1) 
that,. being frailer on the aver.ag~ ~han younger people, the elderly suffer greater 
physlcal harm -..yhen they are v~ctImized; (2) that, having fewer resources, they incur 
greater economlc costs from cnme; and (3) that, being isolated from the workforce 
family contacts, and other social support mechanisms that mainstream members of 
society benefit from, the aged are more vulnerable to psychological stress caused by 
the fear of crime. 

One crime-related problem which is very special for the elderly is that of fear. 
Using national probability samples during 1965, 1968, 1973 and 1974 the National 
Opinion Research. Center's "General Social Surveys" revealed that the elderly are 
more fearful of Cl'lme than other age groups and that this fear seems to be increas­
ing over time. 3 In 1975, the Chicago Council on Aging reported that 23 percent of 
adults, 65 and over, report fear of crime as a major social problem. Crime is more 
often identified ~~ the aged as a "very serious" problem than ill health, loneliness. 
and la~k of .sufflclent m~ney. 4 The.refore, the question may be raised, how reality­
b~s~d .lS ~hls fear of cnme? Statistics do not support the perception of higher 
vlchml.zatIOn rates for elderly popUlations. However, this "fear" may well be reality­
based m terms of the consequences of crime whether it is physical economic or 
both. ' , 

Demographic Profile 5 

.o~·owth Facto Cs. American population is aging rapidly. By the year 2000, 30.6 
mlllIon people wlll be age 65 or over. One in eight Americans will have reached that 

IProposed Stat~ment of Professor Fay Loma~ Cook, Joint Hearings of the Senate Select 
CommIttee on Agmg and the House Select CommIttee on Aging, "Research Into Crimes Against 
th~ Elderly ~art II," .95th Congress, 2nd Session, February 1, 1978, pp. 63-73. 

The NatlOnal Cnme Panel of the Law Enforcement Assistance Administration undertook 
several victimizat~on surv~ys i~ t~e .1970's. rh~se reports con~titute the most extensive attempt 
to document the nsk of bemg vIctml1zed that dIfferent groups m our society encounter 

3 Ibid., p. 64. . 
4 Louis Harris and Associates, "The Myth and Reality of Aging in America" (a study for the 

National Council on Aging] 1975, p. 137. ' 
5 This s~ction on demographic profile has been drawn largely from the statistical research 

pres.ented ~n th~ "fact BOok. on Aging: A Profile of America's Older PopUlation," prepared by the 
NatlOnul Council on the Agll1g, U)78, pp. 3-:30. . 
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age group, making an increa~e of eight million, or 35 percent, over the current older 
adult population of 22.4 million. 

Since 1900 the nation's elderly population has grown sevenfold. Population figures 
for this group have risen at the rate of three to four million per decade since 1940. 
The growth during the 1970's exceeded earlier projections as it climbed at the 
annual rate of 460,000. 

The numerical growth in the over 65 population can be primarily attributed to 
three factors: (1) the high birth rate of the late 19th and early 20th centuries; (2) the 
high immigration rate prior to World War I and (3) dramatic increases in life 
expectancy during the 20th century. The increase in life expectancy is actuarily 
projected at birth rather than at upper age levels. In 1900, a person could expect to 
live approximately 12 more years on reaching age 65. In 1974, the figure was 15.6 
years. 
. Future Trends. The number of older persons is expected to continue to increase 

significantly during the 1980's. However, the growth rate will not be as marked as 
previous decades, because of the drop in the rate from 35 percent in the 1940's to 20 
percent in the 1960's. From 1975 to hJ90, the net increase in the over 65 population 
is expected to be 6.5 million, in the over 75 group, it is estimated to be 2.9 million. 
These numerical projections have taken the anticipated decline in mortality rates 
into account. But should the reduction be greater than anticipated, and medical 
science makes significant progress in controlling the major killers of old age, heart 
disease and cancer, the number of older persons would increase substantially. 

The future proportion of older persons in the population is somewhat more 
difficult to estimate than the numerical growth, because it is dependent on future 
birth rates. Assuming a stable birth rate in the next 15 years, the percentage of 
older persons in the population will increase considerably. The U.S. Census Bureau 
anticipates that the 65 plus population will increase from its current estimated level 
of 11.0 percent of the total population to 11.7 percent by 1990; the 75 plus popula­
tion will advance from 4.0 percent to 4.7 percent of the total population. 

Most experts estimate there will be 43 million persons 65 and over by the year 
2020, constituting about 15 percent of the total U.s. Population. By 2030, the ratio is 
expected to peak at 17 percent and decline somewhat thereafter. 

Sex distribution 
The older population is becoming increasingly female dominant. Federal census 

officials estimate that in 1980 there will be only 69 males for every 100 females over 
65. At age 75, the ratio decreases to only 59 males for every 100 females. 

The male-female differential has been progressively widening for years. In 1900, 
males of 65 years actually outnumbered females by 102/100 but by 1960 the 65 year 
old female group exceeds its male counterpart by 17 percent. By 1990, the ratio is 
expected to decrease to 66 males for every 100 females. . 

The widening sex differential in the older population is attributable to the differ­
ing trends in mortality rates for males and females, particularly in relation to two 
major causes of death, heart disease and cancer. Reports issued by the United States 
Public Health Service reveal that both sexes have evidenced declining mortality 
rates in recent years; however, the decline for females has been dramatic while that 
of males has been slight. 

Racial distribution. Whites disproportion ally outnumber blacks in the older popu­
lation. Both white and black population 65 years of age and over have increased at 
a dramatic rate since 1900. But proportionate to their numbers in the general 
population, a substantially higher percent of older persons are white than are black. 
Whereas 11 percent of the total white popUlation is 65 and over, only 7.4 percent of 
the total black population is in this age grouping. 

Living Arrangements. Most older persons continue to live in family settings. The 
single most prevalent living arrangement for the over 65 population is the two­
member family-husband and wife living alone. 

As noted in Table I, the percentage of older females living alone is much greater 
than that of males (37 percent vs. 15 percent). Even in the 65-74 years bracket the 
differences are substantial. For the majority who continue to live in a family 
setting, the patterns for males and females are also quite different. Sixty percent of 
all males over 75 live with their spouses and 14 percent with other relatives; only 19 
percent of females live with a spouse and 35 percent with other relatives. 
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TABLE I.-LIVING ARRANGEMENTS OF MEN AND WOMEN 65 AND OVER: 1975 
. . 

[In Percent] 

Years 
Male 

Female 

Family Alone Institutional-
Family ized Alone 

65 to 74 ....................................... " ........ 85 12.1 
Over 75 ................................................... 2.9 64.6 32.9 74.5 18.2 7.4 49.4 40.6 

Source: U.S. Bureau of the Census, "Current Population Reports Special Studies," series P-23, No. 59, May 1976, p.48 . 

Institutional­
ized 

2.5 
10.0 

Geographic distribution The ld I" 
roughly the same manne~' as th~ e; po)u atIOn 1.S geographically distributed in 
elderly are found in those states wifh n:h'a pOPtUlatIOn. Hii?h conce,ntrations of the 
below, in 1970 approximately 45 et grea est populatIOn denSIty. As indicated 
largest populat~d states and FloridaP!~~cnh of kPedop~e h65. a~d ov~r lived in the six 

ran e eIg t ll1 ll1habltants. 

TABLE 2.-NUMBER AND PERCENT OF TOTAL POPULATION 65 AND OVER IN SELECTED STATES 
(1970) 

State Number over 65 
years, (in Percent 65 
millions) and over 

2.030 
2.056 
1.377 
1.347 
1.153 
1.158 
1.066 

Source: U.S. Bureau of the Censu "c t . 
s, urren PopulatIOn Reports Special Studies" Series P-23 Mo 59 M 1976 ' ,., ay ,p. 19. 

11.2 
9.7 

11.6 
16.1 
10.3 
9.5 
9.9 

. In terms of percentage of individual t t . 
pIcture emerges. Florida is an exception s ~t~ populatIOns, a. somewhat different 
older persons (16.1 percent) However thWI .cin e~t~emelY hIgh concentration of 
states have concentrations of older pe1:son: mil wbs alh'm-belt. region and border 
percent (Ark.-12.3 percent, Iowa-12 7 erce~~' a ove t e natIOnal average of 9.8 
S.D.-12.5 percent; and Okla.-12.3 pe'rc~nt) , Neb., Mo., and Kans.-12.6 percent; 

By far the largest segment of the older . 0 I' . . 
c.ount~y. Over one-half, Or 11 million of th p 2bu a.ii?n reSIdes ll1 urban areas of the 
lIved ll1 the urbanized centers of the c ~ 1m IOn persons 65 and over in 1970 
~rban areas (pol,)U~ation dafSsifications o~? ~~'O~n~thgO'O 3.5

1 
million live.d in smalle; 

lourth, or 5.4 mIllIon, lived in rural are '. ' p us). ApprOXImately one­
urbanized centers, over 60 percent as, chleflY.011 farms, Of those residing in 
central cities. Compared to the en'e~~l about O1?-e-thIrd of all older persons, lived in 
represented in both the central ~ity areaPoPudla~IOtnh' the elderly are disproportionally 

Massachusetts statistics 
s an m e smaller towns. 

On the basis of the 1970 state h 
tants over 65 (11.2 percent) out ofc:n:~s, t ere were a~proximately 637,000 inhabi­
the elderly popUlation over 65 ttl state populatIOn of 5.689 million In 1980 
total population of 5.728 million~;~: 3ffi~~eo?ached 720,000, or ~2.6 per~ent of a 
an elderly population of 748 000 fo:' 1985 Th' . State H~alth Plannmg has projected 
the decrease in the infant ~ortalit~. rate'· t~ mcret~ m population is attributed to 
any d,ramatic increase in life expectenCcy. m e pos - orld War I era rather than to 

Estlmates prepared by the Office of St t PI . . . 
comprise 12.7 percent (838 000) f t t e ann~ng mdIcate that the elderly will 
2000. ' 0 a s a e populatIOn of 6.668 million in the year 



CHAPTER II. CRIMINAL VICTIMIZATION OF THE ELDERLY 

Problems with crime statistics 
The general conclusion that the elderly are statistically less likely to be victims 0\ 

crime needs several important qualifications. The first concerns the accuracy of 
victimization survey data. It is known that such surveys tend to underestimate 
victimization, since some respondents forget things which h~ve. happened to them; 
there is also a tendency for people to forget exactly when an lllcident happened, and 
to report it as having happened more recently than in fact it did. Little is known, at 
the moment, about how these biases in the survey data affect estimates of victimiza­
tion for different age groups-for example, whether the elderly are more 01' less 
likely to report incidents accurately to intervi/ewers than younger people. . 

Second, the statistic used to measure victimization in the survey reports publIshed 
by the Federal Law Enforcement Assistance Administration (LEAA), the victimiza­
tion rate, is very misleading. The victimization rate equals the total number of 
incidents reported to interviewers by the persons in a particular group (for example, 
those 65 and over), divided by the number of persons in that group. But a small 
proportion of the population is victimized more than once, in any given six-month 01' 

one-year period. An individual who is victimized four time:, w,ould thus .be counted 
foul' times in the numerator of the rate, but only once III Its denomlllator. The 
result is the rate is artificially inflated, and should not be used as a measure of risk. 

On the one hand, the true risk for the majority of the population would be much 
lower on the other hand, a small proportion of the population would have a very 
much' higher risk than the rate would suggest. This is a general point about 
victimization rates and does not apply only to the elderly.l 

Third, though there are some data available from National Crime Panel (NCP) 
surveys, there has been very little analysis of the qualitative ~spects of victimiza­
tion, especially against the elderly; for example, an aged person Jostled by a group of 
teenagers might interpret the situation as an assault or attempted robbery, whereas 
a younger person might shrug it off as a normal act of juvenile mischief. 

Fourth and finally, it should be noted that the degree of underreporting also 
appears to vary over time. As the reporting procedures for crimes change, and as 
the composition of the classification system of crime is revised, the level of reported 
crime can change to a great extent. This variability in classification over time 
makes comparisons of crime rates almost impossible. 2 

The normal categorization procedures of the FBI's Uniform Crime Reports (VCR) 
and local police records cover the seven "most serious" crimes of murder, assault, 
rape, robbery, burglary, larceny and auto theft. Crimes to which older people may 
be especially vulnerable, such as abuse or neglect in an institution, consumer fraud 
and medical quackery, are not included. The best example of the concerns of older 
adults getting lost in this classification scheme is the case of purse snatching. This 
offense is variously classified according to the amount stolen or the amount of force 
used. In law enforcement records, it may be subsumed under the category of 
misdemeanor or felony, larceny or robbery. Thus, the police have no readily availa­
ble information to draw upon with regard to purse snatchers. An index that more 
accurately reflects the nature of crime against the elderly would greatly enhance 
the knowledge of the situation. 

The most serious drawback of official crime statistics is the oversimplification 
that results from the fact that these statistics do not allow for the analysis of 
qualitative aspects of crime. 

Nonetheless, despite these qualifications, the findings of the NCP and other 
victimization surveys to date are broadly correct. The weight of the current availa­
ble evidence is that the elderly are, if anything, less likely to be victims of crime 
than younger persons. The problem of crime against the elderly is not, in purely 
quantitative terms, a large problem. This is not a kind of crime which is so 
frequent, so widespread, that the police and other agencies of the criminal justice 
system cannot cope with it. 

Kansas City, Mo., study 
A comprehensive three-year study, "Crimes Against tho Aging: Patterns and 

Prevention," was released on April 18, 1977 by the Midwest Research Institute 
(MRD. The study, supported by a grant from HEW's Administration on Aging and 

1 Richard F. Sparks, School of Criminal Justice, Rutgers University. Prepared statement for 
the Joint Hearings of the Senate Select Committee on Aging and House Select Committee on 
Aging, Part I, 95th Congress, 2nd Session, January 31, 1978, p. 57. 

2 Robert J. Smith, Crime Against the Elderly, International Federation on Aging, Hl79, p. 23. 
(140) 
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funds contributed by MRI, represents one of the most definitive investigatio~l:; of 
elderly victimization to date. 

In order to fill a major gap in the systemic knowledge of what makes an elderly 
person particularly vulnerable to specific types of crimes, what they fear, how 
crimes are committed against them, with what frequency and to what general 
effect, MRI conducted an 18-month investigation of all major crimes committed 
against elderly persons in the Kansas City, Missouri area. 

Much of this information was gathered from the victims themselves through 
personal interviews. As a corollary to this study of elderly victims, MRI investiga­
tors also interviewed offenders known to have committed the types of crimes under 
study. This approach helped to define victim vulnerability as perceived by the 
offenders and to provide insights into effective crime prevention measures for the 
elderly. 

Based on the results of these interviews and analyses of police reports and census 
tract data, victimization patterns were developed for (1) the victim, (2) the environ­
ments, (3) the crimes, (4) the offender, and (5) the consequences of victimization. 

Specific findings include the following: 
"Older people are often trapped in circumstances which make them exceptionally 

vulnerable to crime. Living on limited, fixed incomes, over half of the elderly 
victims in this study reside alone in deteriorating neighborhoods in juxtaposition to 
those persons found most likely to victimize them-young, unemployed males. Many 
of the victims cannot afford to take even minimal home security precautions to 
protect themselves. 

"'Over half of the crimes against the elderly were burglaries, followed by robbery, 
purse snatch, assault, fraud, homicide, and rape according to numbers of offenses 
committed. The incidence and effects of strong-arm robbery (by physical force) were 
especially significant for the onr $0 age group. 

"The elderly's fear of crime, reported as their most serious concern, was found 
justified: one in three black vict:ms and one in four white victims had been previ­
ously victimized wit.hin two years of being interviewed for this study. 

"Offenders did not necessarily perceive the elderly as particularly attractive 
targets for victimization due to their physical or psychological status, but rather 
because their vulnerability was enhanced by their sit.uations or activities (e.g., living 
alone or being careless with money). 

"With an overall median income of only $3,000 per year, elderly victims were 
likely to suffer severe consequences from financial losses. Losses were computed as a 
percentage of one month's income to determine immediat.e aspects; overall, victims 
lost 23 percent of a month's income, but in the lower income categories, losses were 
over 100 percent. In many cases, these losses forced victims to cut back on or forego 
basic necessities. 

"Property losses often deprived victims of the few "luxuries" they had, such as 
television and radios, and which they could not afford to replace. In addition, 
victims often lost it.ems of great sentimental value, such as jewelry given to them by 
a now-deceased spouse. 

"Consequences of victimization could not be totally quantified. In addition to 
financial and mat.erial losses, physical injudes and measurable behavioral changes, 
there were further impacts on quality of life which could not be precisely delineated 
in this study. The anxiety exhibited by many victims and the fear of some to return 
to their homes can only suggest the actual impact of criminal victimization on the 
elderly." 3 

The crimes, and the results of them, that are described within the MRI report 
constitute far more than a single agglomeration of individual criminal acts. They 
reflect a very pervasive and vicious process of social and economic deprivation of the 
elderly citizenry, particularly the elderly poor. Of all the persons who, in one way or 
another, become targets of a criminal act, the elderly usually suffer most, and for 
some very basic reasons. Like many other Americans who are street crime victims, 
most are poor, both relatively and absolutely. However, unlike their younger coun­
terparts, most elderly victims have little hope of recouping financial loss through 
later earnings. They usually have relatively little physical and emotional resiliency, 
thus, the physical and psychic injuries incurred through victimization can leave a 
more lasting mark. Many live alone, and this physical isolation is compounded by 
the fact that they have few persons on whom to rely for immediate aid, compassion 
or companionship. Some have none. Thus, although the elderly experience lower 
victimization rates than other age groups, the effect of such victimization-finan-

3 Midwest Research Institute, "Crimes Against the Aging: Patterns and Prevention," Kansas 
City, Mo., 1977, pp. S-l, S-2. 
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cially, physically and psychologically-can be far more devastat~ng to the o.lder 
Americans than to younger members of society. This phenomenon nas been defmed 
in terms of the "relative deprivation" experienced by many elderly. 

Types of crime 
Data compiled relative to the types of crimes experienced by older people pr?b­

ably reflects more accurately the types of studies c~nduct~d rather th~n. the rea.1Ity 
of victimization. The bulk of the information avaIlable ~s from trad~tIOnal cnI?e 
statistics and victimization studies which recor~ the cnmmal acts m categones 
which may not accurately mirror the types of cnmes most often suffered by older 

people.
4 

••• f h "d It obbe y In addition to the traditional claSSIfIcatIOns 0 omI~I e, assau , rape, l' l' , 

burglary and fraud, one expert in the area, Jack GoldsmIth, has s~ggested that s,:!ch 
crimes as purse snatching, medical quackery, "con" games, p~nsIOn frands, retIre­
ment and land sale swindles, vand:'llism, and ~buse or neglect m 5nursmg homes be 
included in order to gauge the full Impact of .cnme on. t~e elderl:y. . . 

An additional pathological form of behaVIOr that IS Just begmnmg to be c.onsld­
ered a crime category involves the "battered parent", i.e., the abuse of fraIl and 
vulnerable old persons by their adult children ~r oth~r clo~e persons, such as 
spouse housekeeper or neighbor. Although relatIvely lIttle IS. known about the 
origin 'of such behavior some sources indicate that the motivatIOn for such abuse 
might be to make an oider person change his mind about a :'fill or some aspect of 
financial management; or it might be the release of frustratIOn from the st~ess of 
taking care of an infirmed individual; or it may represent the release of ,lIfelong 
anger towards the parent which now becomes feasIbl~ because of tl:e latter s weak­
ness. 6 Such abuse reflects a wide range of misbehavIOr, froIIl; physIca~ as.sault and 
life or health endangering neglect to abandOI;ment of finanCIal expIOItatI~n. Some 
commentators include psychological or emotIOnal abuse as part of the battered 
parent" syndrome. However, the extent of such. ab~se is not k~own. However, one 
authority Marvin Ernst believes that if battermg IS taken to mclude all forms. of 
abuse suffered by the elderly, then parent battering is probably as common as chIld 

abuse.
7 

• t' th t' The Kansas City study provides some of the best mforma IOn on e com para IVe 
frequency of the more traditional crimes against the elderly. Researchers found that 
burglary was the most frequent offense (55.9 percent), followed by robbery (24 .. 6 
percent), larceny (13.9 percent), assault (2.5 percent), f~aud. (2 .. 3 percent), rape, homI­
cide and all other crimes (under 0.52 percent). The hIgh. mCIdence of burglary a~d 
robbery were also reported in a number of other studIes. Robbery ra~ed first m 
Washington, D.C., Detroit, and Buffalo, while burglary was number ope m Omaha. 8 

Another offense often mentioned was that of purse snatch. Wl;Ile .most purse 
snatch victims appear to be over 50 years. of age, th.e fr~quency of thIS cnme has not 
been accurately estimated. The problem IS that thIS cnme has not been as system­
atically and closely defined as burglary and robbery have been. Purse sn~tch has 
been subsumed under thefts or larcenies, and sometimes has ever: been co?sIdered .a 
misdemeanor. Also frequently mentioned were the th~fts of SOCIal secunty, pu~lIc 
assistance and pension checks. Again, these types of cnm~s that. may be of part~cu­
lar importance to older people are not treated systematIcally m the usual cnme 
statistics and victimization studies. . . 

George Antunes has dr~w:n a disti~ctior: between predatory a?-d VIOlent cnmes 
that is useful in summanzmg the SItuatIOn of older peopl~ yvlth regard t~ the 
traditional categorization of crimes. He argues that eld~rly VIctIms ~re I?ore lIkely 
to be preyed upon rather than treated violentl:y, ,;"hIle t~e OppOSIte IS true for 
younger victims. Robbery and burglary, the prmcipal cnmes suffered by ol~er 
people are predatory crimes in which the object is to obtain another's property WIth 
or without the threat of force. Crimes of which younger.peol?le are more lIkely. t? be 
victims such as assault and rape, are violent, with theIr pnmary purpose to mJur~ 
or har~ another.9 Although at the present time, crimes of violence are not numen-

4 Smith, supra, p. 9. d 1 Ch 11 d R 
5 "Crime and the Elderly: An Overview." Crime and the El er y: a enge an e~ponse, 

Jack Goldsmith and Sharon Goldsmith, eds., Lexington Books, D.C. Health and Co., Lexmgton, 
Mass. 1975, p. 2. F b 1979 24 26 

6 Michael Briley, "Battered Parents." Dynamic Years, January- e ruary, . ., pp. -. 
7 Ibid., p. 25. 
B Smith, supra, p. 9. WIG Sk "P tt f 
9 George Antunes Fay Lomax Cook, Thomas D. Cook, and es ey . ogan.. a erns 0 

Personal Crime Ag~inst the Elderly: Findings from a National Survey." Gerontologist, Vol. 17, 
No.4, August, 1977, p. 324. 
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cally the most significant, it is a category of crime with potentially serious conse-
quences that should ~e considered in any future policy planning. . 
An~ther type ?f cnme perpetrated on the aged which many experts believe to be 

very Important IS that of fraud. The actual extent of fraud has been difficult for 
reEearchers to measure for sev~ral reasons. Fraud has not been uniformally defined 
by loc~l .law e?-forcement agencI~s ~nd, therefore, records are probably not accurate. 
Also, I~ I~ b~lIeved that many vICtll~S of fraud either never suspect that they have 
b~~n vICtImIzed or, probably more lIkely, they are reluctant to report it for fear of 
ndlcule. . 

S?me .indication of the. extent of fraud can be drawn from data collected in 
9ahforma .. I~ that state, It was found that while older adults were experiencing 
lllcreased lllcidence and ~ear of c~imes of force, or street crimes, they were in fact, 
mo~e vulnerable to nonvIOlent cnme of fraud. The San Francisco and Los Angeles 
P~lIce Departments have reported that more than 90 percent of the "bunco" (swin­
dlu!-g ?y misrepresentation) victims in those cities were over 65, and that the vast 
maJonty ,of t.he~1 were wom~n. In addition to the. common swindle, investigations by 
the stat~ s d~s~nct atton;eys consumer fraud umts, local law enforcement agencies, 
and semor c~tIzen commIttees concluded that consumer frauds involving supplemen­
tary h~alth msurance and medical plans, mail order schemes, work-at-home offers 
pyramId sales and auto and home repairs are also widespread.! 0 ' 

Among con~umer crimes, th~ aged, because of their unique p).lysical problems, are 
more susceptIble to th~ bla?-dlshm~nts of vendors of medical quackery and related 
health s~hemes. In CalIforma, medIcal quackery was estimated to be a $50 million a 
year bUSlll~SS. Older persons were the victims in seven of every ten cases of medical 
fraud commg to .the ~ttention of. the state's criminal justice system. According to 
report~ from Cal~forma and heanngs conducted by the United States Senate Sub­
commIttee o~ ~glllg, the most ?ommon "get well quick schemes" included cures for 
cancer, arthntIs, ba,ldl;ess, obesIty and restoration of youthful vigor. I I 

The el~erly are VI?tIms of all t~e types of crimes that affect other members of the 
commu~uty. There IS enou.gh eVIdence now available, however, to draw tentative 
conclUSIOns as to. t~e specIal nature of the sort of crimes most common to older 
adults. Althou~h. It IS the brutal and often sensational acts of violence that receive 
the m?st publICIty an.d genera'ce the most fear, these crimes are probably not 
numencally the most Important. This quantitative conclusion should not diminish 
attempts to prevent such .offenses. It can, however, make all concerned with the 
overall problem m?re sensItIve to. the less sensati.onal, but numerically more impor­
tant and often socIally, ps:ycholo&'ICally, and phYSIcally damaging nonviolent crimes. 

In order to cope successfully WIth the criminal victimization of older people much 
more has t? be known than merely the quantitative extent of the problem a'nd the 
typ~s . of cn~es most of~en peq~etrated. a~a~nst them. Crime is a social process in 
that ~t conslst~ .of the mteractIOn of mdIviduals and groups in which some are 
explOIted and mJured by. others within a particular setting. It is necessary, there­
fore, to .go beyond t~e cnme? themsel,:es and explore the participants and setting. 
The .soc~al and physIcal enVIronment m which criminal victimization OCcurs is of 
cruc~al Importance. The. elderly are an extremely heterogeneous group and only a 
por~I~n of them are senou~ly vulnera?le to crime. Environment appears to be the 
maJOl expla~at.or:y factor m ~ccountmg for why some older people, more than 
others, are VIctImIzed by certam types of criminals for particular sorts of crime. 12 

Environment 

CUlTe~t research. offers little comparative evidence on the victimization of the 
elderly 111 any envI~onment oth~r than major urban areas. It has been generally 
assu.I?ed that. the ~nme problem 111 l'U;·al.areas does not warrant statistical analysis. 

. C~m;e s~udles of urban areas have mdlcated the presence of a general pattern of 
Vlc~II?IzatIOn of the elderly. Some areas of the city are more conducive to criminal 
actIvlt~ than ot~1ers and particular environments seem to be associated with partic­
ular ~rull~S. ThIS factor holds pa~ticular relevance for the elderly popUlation since 
t~ey ll1evItably are concentrated m the inner city, where crime rates are generally 
hIgher. ' 

Why d~ ~he elderl.>:" live in these hi%I: crime. areas? It is obviously more than a 
matter of SImple chOIce. Many are ongll1al reSIdents of a particular neighborhood 
and are reluctant to leave decaying inner city areas. Others Come to the inner city 

1 0 ~veJJe r Younger, "Prevention of Criminal Victimization of the Elderly." The Police Chief 
vol. 43, No.2, February, 1976 pp. 29-32. ' 

11 Ibid., p. 31. ' 
12 Smith, supra, pp. 11-12. 
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because of the supply of low cost housing and services. Still, some may wish to 
leave, but simply cannot because of lack of resources. 

The typical environment of a current American inner city seems to be a decisive 
factor in determining the vulnerability of elderly people to many crimes. The 
general breakdown of the retail system servicing neighborhoods, declining property 
values and high transient rates produce fragmentation of inner city communities. 
The support systems that once existed in most inner city neighborhoods have been 
disrupted by increasingly mobile populations. both novice and experienced offenders 
are aware of the opportunities such conditions offer them and take advantage of the 
situation. 

The Kansas City study revealed that the elderly were chosen as cri.me targets not 
because of their age and perceived weakness, but because greed and speed of 
execution were more important to criminals when selectil~1; victims. Age neither 
protects them nor necessarily makes them vulnerable unless l,h~y live in or are on 
the periphery of high crime areas. 

In the case of a purse snatch, it most often occurred near the victim's home. 
About 80 percent of the serious crime incidents (purse snatch included) occurred in 
the homes of the aged victims or in the immediate vicinity. This result is partially 
due to the fact that burglary was the predominant crime although 60 percent of the 
assaults, robberies, and thefts were also committed in or near the home. 

The fact that so much of the victimization of the elderly usually takes place in or 
near the home adds to the trauma of victimization, since the home is usually 
regarded as a refuge. This situation undoubtedly contributes to the great fear of 
victimization expressed by many older people. 

Economic consequences of victimization 
When measuring the economic consequences of criminal victimization of the aged, 

three related questions are generally raised: (1) What are their losses? (2) How are 
those losses distributed across the age groups? (3) Are the economic hardships 
imposed by crime losses relative to income greater among the elderly than other age 
groups? 13 

Professor Fay Lomax Cook of Loyola University of Chicago posed these three 
questions in a statement before congressional committees. Her research outlined in 
the following passages on economic and physical consequences of victimization 
indicates that the elderly are not a highly victimized segment of our population in 
purely numerical terms. However, this is not to say that the overall impact may not 
be greater on elderly citizens. 

Monetary losses result from household crimes (burglary and larceny) or personal 
crimes (robbery, personal larceny with or without contact of an offender). The 
distinction between robbery and personal larceny with contact is that robbery 
involves the use of force, or threat of force, whereas personal larceny does not. 
Personal larcenies with contact are the oft-discussed purse snatchings and pickpock­
eting. Personal larceny without contact is theft without direct contact between 
victim and offender, and it can occur in any place other than the victim's home 
(e.g., an unattended bicycle, or a theft in a public restroom). The distinction between 
robbery and personal larceny with contact is that robbery includes unlawful entry 
of a residence, whereas household larceny does not. 

The most recent data available relative to monetary losses experienced by victims 
of the above cited criminal offenses is based on reported incidents for 1973 and 1974. 
In the case of household crimes for those years, persons over 65 were less likely 
thetll ftdults of any other age to be victimized. Relative to the personal crimes of 
robbery, larccrlY and assault, the data indicates that, in 1974, persons over 65 were 
less likely than adults of any other age group to be victimized by robbery, and, for 
1973, they were one of the two least victimized groups. For personal larceny with 
contact, there seems to be no marked relationship between age and victimization, 
the most victimized being persons 16 to 24 and the least persons 25 to 49. In respect 
to personal larceny without contact and assault, victimization decreases with age, 
and the elderly are less likely to be victimized than other age groups. 

Moreover, the data does not indicate any dramatic shift in victimization rates 
among the elderly from 1973 to 1974. Rates from the first year to the second year 
decrease as often (in three categories) as they increase, and only household larceny 
rates appear to have risen substantially for the elederly in 1974, as they did for 
every age group. 

13 Prepared statement of Professor Fay Lomax Cook, School of Social Work, Loyola University 
of Chicago, Joint Hearings by the Senate Select Committee on Aging and the Select Committee 
on Aging of the House of Representatives, "Research Into Crimes Against the Eldedy Part II," 
95th Congress, 2nd Session, February 1, 1975, p. 65. 
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Household crimes 

bu~~f~r~~iCa~~s~a~~~~ie~o~~ehold cri~es. in~lud~s the amount of cash taken in 
stolen. The data 14 prese~ted rnel~ab~ev3c~Ibs ecitImites of the .value. of the goods 
of value was taken thus e 1 d' ~ sase on y on cases m whIch something 
rather th~n the m~an is u~~du i~nfhe °fuli~a7I?pl{ bltempted burglaries. (The median 
mean an maccurate estimate.) VI mg a es smce extreme cases make the 

TABLE 3.-MEDIAN VALUE OF PROPERTY LOSS IN HOUSEHOLD CRIMES 

Burglary Larceny 

Age of head 1973 1974 1973 1974 

Median Number Median Number Median Number Median Number 

17 to 20 .................................. $27 232 $50 184 $25 812 
21 to 26 .................................. 100 584 100 554 

$24 873 

27 to 32 .................................. 
20 2,536 22 2,732 

80 440 98 560 20 2,236 
33 to 39 

20 2,472 
........................ , ......... 50 452 100 440 IS 2,940 

40 to 49 .................................. 75 744 74 618 
15 2,969 

50 to 64 .................................. 
13 4,584 IS 4,351 

65 712 98 668 14 3,496 
65 plus .................................... 60 432 

18 3,316 
50 350 IS 980 14 976 

As shown in Table 3 the data does n ttl 
prone to large losses i~ property crime~ B~~gdS t 1~ tfe ellderly are partic~l~rly 
are at or near the bottom of each dolla e on a so ute osses, elderly VIctIms 
median senior victim lost about $55 per b~r~~ cate~0$?5 Acro?s the two years, the 

A more significant way to measure the t. ~y an per ~Imple theft. 
of loss relative to income Here to t'l ~ ue Impact of theft IS to examine patterns 
imposed by crime, the ratio of {let d~ll~:elo~~e: tmea~~~e ?f economi~ hardship 
expressed as a percentage. Net losses take' t 0 VICt 1mb s monthly mcomes IS 
stolen and property damages incurr d' m 0 accoun . oth. the value of goods 
burglary, the latter may be considerable m the co.urse of. a cnme. In the case of 
a~1Y goods recovered by the police or oth From dhiS to~al IS subtracted the value of 
eIther the remaining property or the hI'S,. ay d any msurance payments covering 
measure, monthly income is simply V: p lSlC.at · ~mages. The .deJ.?-ominator of the 

, 12 0 a VIC 1m s yearly famIly mcome. 

TABLE 4.-THE IMPACT OF PROPERTY LOSS IN HOUSEHOLD CRIMES: NET LC~S AS A PERCENT OF 
MONTHLY INCOME 

Burglary Larceny 
Age of head 1973 1974 1973 1974 

Median Number Median Number Median Number Median Number 

17 to 20 .................................. 24.0 204 24.0 
21 to 26 

160 11.5 736 
13.1 516 

12.0 796 
.................................. 16.8 450 3.2 

~~ to 32 .................................. 13.1 396 12.0 404 
2,248 3.4 2,334 

to 39 .................................. 5.5 396 
2.1 1,976 1.9 2,128 

40 to 49 .................................. 
8.0 390 1.2 2,532 

7.1 660 
1.4 2,504 

~o to 64 .................................. 
7.2 582 1.0 4,016 1.2 3,710 

6.2 568 10.1 570 1.7 3,056 
5 plus .................................... 10.7 

1.6 2,842 
380 13.7 372 3.2 836 2.4 878 

--~-

As indicated in the table bur I . d h 
larger proportion of their 'monfhi;Ii~co;~s(~~olds heatd)e~by p~rsons 17 to 26 lost a rhese percentages remain fairl con t percen . t an dId other age groups. 
ll1stance of households headed by

y 
33 t~ 6~\hat approxlI.mately 6-8 percent in the , en rIse sIghtly among senior citizens 

14 Unless otherwise noted the tables in the ~ 11' . 
by Professor Fay Lomax C~ok of Lo I . 0 ?Wll1g sectIOns of this chapter were prepared 
written testimony delivered before th~OS~ U~i'frtY ~f Chicago and were incorporated in her 
Coml~itte~ on Aging on February 1 197aS e Th ec ~ohlmittee on Aging and the House Select 
commIttee s report. The author's sou;ce 'fo . th eciet a es appea,r on pages 66 to 79 of the , rea a presented IS the National Crime Panel. 
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to 12 percent. However, the elderly are not dramatically headed by persons under 
21. 

Another test of hardship involves victims who suffer a "catastrophic)' property 
loss. A definition of "catastrophic" is necessarily somewhat arbitrary; however, the 
index applied in the following table is the net loss of more than a household's total 
monthly income. The households which suffered the highest percentage of cata­
strophic losses from burglary in 1973 and 1974 were those with heads in the 17-20 
and 21-36 age brackets (see Table 5). Large losses continued to decline in frequency, 
then leveled off through the 50-64 group; among senior citizens, the percentage 
losing "catastrophic" amounts again showed some increase in 1974. The average 
level was higher among the elderly than for any other age group over 32, with 12 
percent of the elderly burglary victims suffering catastrophically in 1973 and 1974. 
Again, the youngest age group had the highest percentage of "catastrophic losses" 
(14.6 percent in 1973 and 15.5 percent in 1974); and again, the percentage decreased 
with age until about 65, when it began to rise. 

TABLE 5.-PERCENTAGE OF VICTIMS OF HOUSEHOLD CRIMES WHO SUFFERED CATASTROPHIC 
PROPERTY LOSS 

Percentage of net losses above 1 monlh's income 

Age of head Burglary Larceny 

1973 1974 1973 1974 

17 to 20 ................................................................................................ .. 20.9 23.3 8.3 
21 to 26 ................................................................................................. . 17.5 18.0 2.4 
27 to 32 ................................................................................................. . 17.3 13.1 1.3 
33 to 39 ................................................................................................. . 3.4 12.7 .9 
40 to 49 ................................................................................................. . 8.7 7.3 .3 
50 to 64 ................................................................................................. . 8.7 9.2 .9 
65 plus ....................... , ........................................................................... . 7.3 15.8 1.9 

7.8 
.7 
.7 
.7 

1.0 
.9 

2.7 

The crimes against the elderly which garner the most notoriety are usually those 
which occur on the street, personal larceny with contact (purse snatchings and 
pickpocketings) and robbery. 

Of all age groups, teenagers lost least, a median amount of $5.37 for teenagers 12-
16, and $22.02 for those 17-20. Among adults over 21, the elderly lost the least. 
Elderly victims of robbery or larceny lost $34.49, in contrast to persons 33 to 39, who 
lost a median of $69.91. 

TABLE 6.-FINANCIAL LOSS IN PERSONAL CRIMES: 1973 AND 1974 MERGED DATA 

Age of victim Median loss Median loss as Percent of losses 
1973-74 perce~t of montly catastrophic 1973-74 number 

Income 

12 to 16 ................................................................................ .. $5.37 0.6 0.1 291 
17 to 20 ................................................................................. . 22.02 4.1 6.2 255 
21 to 26 ................................................................................. . 45.33 9.6 9.6 316 
27 to 32 ................................................................................. . 50.08 7.7 5.5 165 
33 to 39 ................................................................................. . 69.91 11.4 7.9 113 
40 to 49 ................................................................................ .. 50.20 7.9 5.2 194 
50 to 64 ................................................................................ . 41.75 9.6 6.5 285 
65 ~Ius .................................................................................. .. 37.49 10.1 7.9 184 

Again, looking only at the median amount lost tells little about the impact of 
financial loss on the victims. A more sensitive measure of the meaning of the theft 
would be the loss as a percent of monthly income. Thus, among these over 20, there 
appears to be no marked relationship between age and loss. The highest losers, 
persons 33 to 39, also lost the largest percent of their monthly income (11.4 percent). 
Although the elderly are the lowest losers among adults, they have the dubious 
distinction of ranking second to persons 33 to 39 when the hardship imposed by that 
loss is considered. However, the differences among the percentages for adults are, 
for the most part, fairly small, ranging from 7.7 percent to 11.4 percent. 
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9n the matter of "catastroI?hic" losses from personal crime, no marked relation­
ShIP between ag~ and hardshIp app~a~s among adults over 20. About 8 percent of 
t~e . losses expel'lenced by elderly vIctIms of personal crimes were "catastrophic" 
~?mIlar to p~rsons 33 to 39. A slightly larger percentage of victims 21 to 29 suffer~d 
catastrophIc" losses. ' , 

1 In hummary, the elderly are less likely than others to be victims of crime' they 
ose t e same or less than other adults when· absolute loss measures are emplo ed 

and they lose less than yo~ng people, byt the same or more than other adults, whe~ 
the dollar losses from Cl'lmes are adjusted for differerences in monthly income. 
Physical consequences of crime 

Wh.en measuri~g the physical consequences of victimization, the following five 
questIons were raIsed by Professor Cook: 15 

(1) Whether a victim is or is not attacked' 
(2) Whether the ~t~ack ~oes or does not l~ad to injuries; 
(3) Whether the Injury ~s .of a more or less serious type; 
(4) Whether or not the Injury warrants medical attention' 
(5) ~~ether tha~ medical attention is or is not protracted' and costly 
As. It IS shown m. the fol~ow~ng ~abl~s, the number of person who ~re in 'ured b 

~hmlInals ~nd reqUIre hospItalIzatIOn IS quite small. Adults over the age ~f 40 ar~ 
e east lIkely age group to be attacked. When only victims who have been in'ured 

;,slla re~tGt of an attack are considered, persons 40-49 are most likely to be inj~red 
102 tow1e6 y tlhe etll~ekrllY' then ~y' victims 33-39 and 50-64. Of all age groups person~ 

o are eas 1 e y to be Injured. ' 
T 'bye 41derly are clearly unique in the t:;:pes of injuries they receive. Colums 3-6 of 

a e pr~sent the relevant data, and It can be seen there that the elderl are bUkh lebs lIkely than other age groups to suffer from knife or gun wounds and3from 
. r? ~n ones or teeth. H0.wever, they. were more likely to suffer from internal 
HJul'les or become unconscIOUS or receIve bruises cuts scratches and black eyes 

owever, ~h.e cost for the resultant medical treat~ent ~ay be mo;e burdensome t~ 
thi at;ed ChItIzen. The elderly group's median medical expenses of $109 is surpassed 
?n y y t at of the 3~-39 year old class ($149), but as a percenta e of monthl 
mIl com the, the aged expel'lence the greatest loss by far (25.7 percent vs 1~ 6 percent fo~ a 0 er adults). . . 

TABLE 7.-PATTERNS OF PERSONAL ATTACK AND INJURY 

Percent Type of injury-if injured, percent who had1-

Age of victim Base Percent injured of 
Knife or number attacked those Broken Internal Bruise, cut, 

attacked gUll bones or injuries; black eye, 
wounds teeth unconscious scratches 

12 to 16 ..................................... , ................ 2,098 55.8 48.2 4.4 4.3 3.9 17 to 20 93.0 ...................................................... 1,835 47.7 56.6 7.3 6.9 6.0 21 to 26 90.4 ...................................................... 2,054 44.6 56.9 10.2 8.2 7.0 27 to 32 88.6 
33 to 39 

...................................................... 1,154 38.3 59.5 8.2 9.5 6.2 88.8 
40 to 49 

...................................................... 719 39.7 61.4 6.4 12.0 9.9 86.8 ...................................................... 880 34.3 68.9 7.3 9.9 16.1 90.4 50 to 64 
65 plus 

...................................................... 880 33.6 61.3 8.2 17.4 11.4 85.9 ........................................................ 469 32.9 66.2 1.8 6.7 19.5 94.5 
Total .................................................... 10,089 44.0 56.5 7.1 8.2 7.8 90.0 

I Does not sum to 100 percent as Victims could receive multiple injures. 

TABLE 8.--FINANCIAL COSTS OF INJURY 

Percent 
Those who needed care who Median 

Age of victim Base injured who 
received some at some expense 

Median medical 
number needed medical expense as 

medical care Number Percent expense percent of 
I)lonthly 
Income 

12 to 16 ...................................................... 565 28.8 101 63.4 $34.80 17 to 20 4.4 ...................................................... 496 33.9 84 53.1 50.32 10.4 

15 Ibid., p. 68. 
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TABLE B.-FINANCIAL COSTS OF INJURY-Continued 

Those who needed care who Median 
Percent received some at some expense Median medical 

Age of victim Base injured who medical expense as 
number needed percent of 

medical care Number Percent expense 1)10nthly 
Income 

21 to 26 ...................................................... 521 42.4 118 58.7 62.95 12.0 
27 to 32 ...................................................... 263 39.9 53 54.1 79.97 10.6 
33 to 39 ...................................................... 175 41.7 29 44.2 149.73 17.8 
40 to 49 ...................................................... 208 56.2 61 53.6 64.94 12.0 
50 to 64 ...................................................... 181 54.1 41 45.6 5D.42 10.7 
65 plus ........................................................ 102 47.0 26 56.7 109.56 25.7 

An important question is what percentage of these medical expenses actually 
came out of the pockets of elderly victims and what proportion was paid by Medi­
care and other insurance programs. Since Medicare paid a little less than half the 
medical costs of the average elderly person in 1974, it is reasonable to assume that 
Medicare paid only a portion of these costs incurred through victimization. 

In summary, the evidence suggests that the elderly (1) are attacked less often 
than others; (2) are among the more likely to be injured when they are attacked; (3) 
are more prone to experiencing internal injuries and cuts .and bruises; and (4) 
generally incur larger medical expenses. 

Behavioral consequences 
An examination of existing evidence regarding the fear of crime in America 

seems to indicate clearly that the elderly bear the heaviest psychological costs of 
crime. Despite the indications of current evidence the behavioral consequences or 
impact of victimization remain difficult to assess. Why do the elderly seem so 
fearful of crime, when several studies have concluded that in fact the elderly are 
one of the least victimized segments of our population? Perhaps a simple answer 
can be given to this question: The aged fear crime because they have fewer re­
sources for coping with victimization and its consequences. 

Fear of crime in the older popUlation has been the most pervasive and consistent 
finding of major research studies. A Harris Poll revealed that, on a nationwide 
level, the highest concern among older Americans was the problem of crime­
twenty-three percent of the respondents rated fear of crime as the most serious 
problem. Crime was rated higher than the problem of poor health, which followed 
by twenty-one percent. In 1971, the Los Angeles Times conducted a poll which 
showed fear of crime was second only to economics in causing stress. 16 

Two national surveys sponsored by the National Retired Teachers Association and 
the American Association of Retired Persons discovered that the fear of crime 
ranked only behind the problem of food and shelter. 17 

A study of the urban aged in Wilmington, Delaware, determined that 65 percent 
of the population were alarmed over their personal safety.ls An extensive survey by 
the Chicago Planning Council on Aging reported that fear of crime represented the 
most significant problem, with forty-one percent of the city's 518,000 residents over 
60 selecting it as the major issue. 19 Similar findings emerged from another Chicago 
study, using a much smaller number of respondents (516), as indicated in the 
following table. 

16 "In Search of Security: A National Perspective on Elderly Crime Victimization". Report by 
the Select Committee on Aging, 95th Congress, First Session, April 1977, p. 38. 

17 Robert J. Smith, "Crime Against the Elderly," the International Federation on Aging, 1979, 
p. 21. 

18 Ibid. 
19 "The Elderly: Prisoners of Fear," Time, November 29, 1976, p. 22. 
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TABLE g.-PROBLEMS: COMPARISON OF CHICAGO SURVEY GROUPS WITH NATIONAL SAMPLE 
[In Percent] 

Problem 

Fear of crime .......................................................................................................................................... . 
Poor health ............................................................................................................................................. . 
Not having enough money to live on ..................................................................................................... .. 
Loneliness ............................ : ................................................................................................................... . 
Not enough medical care ........................................................................................................................ . 
Not enough education ............................................................................................................................. . 
Not feeling needed .................................................................................................................................. . 
Not enough to do to keep busy ............................................................................................................. .. 
Not enough friends ................................................................................................................................. . 
Not enough job opportunities .................................................................................................................. . 

~~~r e~~~~~gC.I~i.hi~g:::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::.: .. 
Not seeing children or grandchildren or other relatives enough ........................................................... :.:: 
Not being able to get places-good transportation not available ........................................................... . 

65 years and over 

Total of 
Chicago survey 

(groups 
N-516) 

National 

41 23 
37 21 
22 15 
10 12 
10 10 
4 8 
4 7 
4 6 
4 5 
3 5 
7 4 
3 3 
8 ..................... . 
9 .................... .. 

Source: B. Havighurst, "Senior Citizens in Great Cities: the Case of Chicago," Gerontologist, vol. 16, No. I, pt. 2, 1976, pp. 47 .• 52. 

Variables that affect fear 
. It should be l?-0~ed ~hat some s~gments of the elderly population, especially low 
lllcome p~ople lIvlllg III metropolItan centers, who express greater fear do in fact 
have a hIgher 'probability of .being victimized. The four primary vari~bles which 
have the most lllfluence on thIS score are sex, economics, race,'and community size. 

Sex. Women generally have greater apprehension towards crime than men re­
gardless of a&,e. This pattern holds true for the elderly. Data from the 1973 and 1979 
General SOCIal Surveys, conducted by the National Opinion Research Center 
(NORC) at. the U ni:versity of .Chicago, indicated that while 34 percent of aged males 
reported f~ar of Crime, the fI&,ure rose to 69 percent in the case of aged females. 20 

. Economws. ~eople at lower lllcome levels express more fear of crime than those in 
hwhe~ economIC strata. A 1975 Louis Harris poll reported that 31 percent of people 
WIth lllcomes under $3,000 per year felt that fear of crime was a major social 
problem as compared to 17 percent of those with incomes of $15,000 per year or 
more. 

An. arti?le written by Frank .Clemente and Michael B. Kleiman also shows a 
~elatIOnship between fear of Crime and income. Of the elderly population with 
lllcomes of $7,000 per year or less, 51 percent indicated fear of crime while 43 
percent of older Americans with annual income above $7,000 expressed significant 
fears.21 --

This relationship between economics and fear may be justified in light of the fact 
t~at poorer people ~enerally live in the inner cities and experience higher victimiza­
tIon rates than theIr wealthier suburban peers. 

Race. Virtually all studies indicate greater alarm relative to crime among the 
elderly black population than in their white counterparts. The 1975 Louis Harris 
survey showed that of those people over 65, 21 percent of the white population as 
compared to 41 percent of the black popUlation identified crime as a "serious 
problem. for them personally." 22 A fUrther refinement of these statistics shows a 
correlatIOn between race and income. Of those 65 and older with incomes under 
$3:000 a year, 28 p~rcent o~ the whites and 44 percent of the blacks listed fear of 
crIt;ne as a ve~y serIOUS SOCIal problem. These rates declined to 18 percent for the 
whIte populatIOn and 33 percent of the black popUlation when incomes were over 
$3,000. 23 

20 Frank Clemente and Michael B. Kleiman, "Fear of Crime Among the Aged" Gerontologist 
June 1976, p. 208. ' , 

21 Ibid. 
22 Louis Harris, "The Myth and Reality of Aging in America," the National Council on Aging, 

1975, p.133. 
23 Ibid., p. 135. 
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The Clemente and Kleiman study indicated that while ~ppro~ima~ely 47 percent 
of the elderly white population was afraid to walk alone m theIr n~Ighborhoods at 
night this figure increased to 69 percent in the elderly black populatIOn. 2: 

Co/nmunity. Community size is directly related to a person's fear of crI!lle.25 The 
greater the size of the community, the higher the level of fear, accordmg ,to the 
Harris polls of 1964, 1966, 1969 and 1970 and the Gallup P?lls of 1~67, 1968 and 
1972. This fact holds true for all age levels in the populatIOn but IS most acute 
among the elderly. . d 1 red . 

The Clemente and Kleiman study shows that fear m the el er y ecreases m a 
clear step pattern as one moves from large cities to rural areas." 26 The study 
produced the following data showing the percent of elderly (over 65) who expressed 
fear in localities of various sizes: 

[In percent] 

Community Elderly Nonelderly 

Larger cities (250,000 plus) ................................................................................................................. .. 76 57 
Medium cities (50,000 to 250,000) ..................................................................................................... .. 68 47 
Suburbs of large cities ............................................................................................................................ . 48 39 
Small towns (2,500 to 50,000) ........................................................................................................... .. 43 40 
Rural locations (under 2,500) ................................................................................................................ . 24 25 

Impact of fear of crime . .. 
Fear of crime in the elderly population has been well ~1fbstantH;tted .. E,,:en. If thIS 

phenomenon is out of proportion to the statistical probabIlIt~ of bemg ~I~tIn;Ized, ~r 
without foundation due to local environment, the effects are Just as debilItatmg as If 
the fears were justified. .. . .. .. . . 

Generally, older people cope with their f~ar of victImI~atIOn by lIm~tmg theIr 
behavior. The elderly in urban areas a!e afraid to. l~ave theIr homes, pa!tIcularly at 
night. They limit their exposure to Crime by avoIdmg places they conSIder danger­
ous, even if it is the bus stop. Housing choices by the elder.ly have also been found. to 
be significantly affected by fear of crime. Such fear also Impacts the general SOCIal 
behavior and morale of the aged and prevents satisfac~ion in most otJ:er areas ~f 
their lives. Many tend to withdraw from th~ fearful enVIronment of theIr comml1:m­
ty and remain behind locked doors, staymg home from chu:r:ch or aban~onmg 
shopping trips. This virtual "house arrest" for many el~erly IS acco!llpamed by 
many mental and physical problems and possibly even a hIgher depreSSIOn rate due 
to such isolation. h' t' 't 

As a result of their fears the elderly will often reduce 8:n~ b~ aVIOr or ac IVl y 
which provides a street criminal with .the opport~nity to VICtImIze them, howe,:e~" 
this reduction is at the expense of a richness of lIfe style,. such as freedom to VISIt 
friends and relatives to sit in the park, or to take walks m the nelghborho.od. For 
those older adults who are poor or sick, the life sustaining: resou!ces of shoppmg and 
medical care may be sharply curtailed by their fear of Crime. S~nce these losses .can 
block satisfaction of important social, physical and psychologIcal needs, the fmal 
cost to the elderly of criminal victimization is beyond measurement. 

Policy itnplications 
One policy regarding crime victims may be s~ggested, based on current ~esearch. 

On the one hand, it may be argued that the Crime problem of the eld.e~ly I.S not an 
age-related problem but rather a condition-related pro?lem. The condItion IS one of 
poverty. The basis for this argument ~s the observatIOn t~at the consequences of 
crime against the elderly are most serIOUS when one exammes not absolute mone­
tary loss, but losses in terms of their incomes. 27 

When compared to all other age groups in. the. population, aged citizen~ h::ve tI:e 
highest incidence of poverty. Whereas one m nme person~ und.er age 65 lIved m. 
poverty in 1974, one in every six persons aged 65 or older lIved m poverty. In fact, 

24 Clemente and Kleiman, supra, p. 208. 
25 Sarah L. Boggs, "Formal and Informal Crime Control: An Exploratory Study of Urban, 

Suburban, and Rural Orientations," Sociological Quarterly, Summer 1971, pp. 320-326. 
26 Clemente and Kleiman, supra, p. 209. . 
27 Joint Hearings before the S~nate Sele,ct Committee on Aging a:,d the House Se~ect Coml!llt­

tee on Aging. Research Into CrImes Agamst the Elderly Part II, 95th Congress, 2nd SesslOn, 
February 1, 1978, p. 78. 
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the situation may be worse than the figures indicate, for the estimate of 3.3 million 
elderly poor exclude many living in public facilities and more than one million 
others whose own incomes would classify them as poor but who lived in nonpoor 
households. 2 8 

One policy approach that has been suggested is a compensation program specifi­
cally targeted at the elderly who live on subsistence level income. Compensation 
survey data indicates a sharp drop-off in insurance coverage of property losses 
among the elderly, paralleling their income level. As indicated in Table 6, both 
young household heads and the elderly were substantially "underinsured" for bur­
gl~ry losses. This contributed to their relatively high net financial losses to property 
Crime. 

TABLE lO.-PERCENTAGE OF VICTIMS INSURED FOR BURGLARY LOSSES 

Age of head 

17 to 20 ........................................................................ .. 
21 to 2.6 ......................................................................... . 
27 to 32 ......................................................................... . 
33 to 39 ........................................................................ .. 
40 to 49 ........................................................................ .. 
50 to 64 ......................................................................... . 
65 plus ........................................................................... . 

All losses (percent 
insured) 

1973 1974 

18.2 
16.2 
17.9 
28.9 
35.3 
41.0 
25.4 

20.7 
16.8 
29.9 
39.5 
37.8 
38.9 
22.8 
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1973 

Percent 
insured 

24.2 
31.7 
31.4 
48.4 
43.3 
50.0 
40.0 

Losses over $100 

1974 

NUmber Percent 
insured 

272 36.0 
396 28.0 
294 41.3 
244 49.5 
456 51.2 
412 52.3 
124 33.5 

Number 

64 
224 
202 
210 
292 
308 
162 

Boston elders' perception of neighborhood crime and their perception of the most 
important crimes affecting their popUlation was included in a report prepared by 
the Center for Survey Research in 1978. Out of a total elderly population of 86,330 
(65 years of age or older) in Boston, 3,300 of whom live in elderly public housing 
1,000 respondents answered the questionnaire distributed by the Center for Survey 
Research. The percentage of elderly persons questioned was proportionate to the 
number of people in each area according to the 1970 Federal Census. 

Neighborhood Satisfaction and Crime. When asked how satisfied they were in 
general with their neighborhood, three out of five elders (60 percent) reported that 
they were "very" satisfied, and another 23 percent were "somewhat" satisfied. A 
total of 13 percent reported that they were either "somewhat" or "very" dissatisfied 
with their neighborhood. 
.1!'0rty~two ~ercent of Bos~on elders reported. some kind of neighborhood compati­

bIlIty dImenSIOn as the primary source of neIghborhood satisfaction, including 14 
percent who reported that neighbors help each other and 9 percent who reported 
that the thing they liked best was that neighbors mind their own business. Another 
34 percent of Boston elders reported that neighborhood accessibility was their 
primary source of satisfaction in their neighborhood including 9 percent who report­
ed that their house was near transportation, 5 percent who reported that their 
house was near stores, and 19 percent who reported that their house was near other 
facilities, such as places of worship and community centers. An additional 13 per­
cent of Boston elders reported that their primary source of neighborhood satisfac­
tion was that it was quiet and safe. 

When asked how safe their neighborhoods were, 69 percent of Boston's elderly 
reported "very" or "reasonably" safe, compared to 31 percent who reported either 
Hsomewhat" or "very" unsafe. The aged living alone, those elders living in Allston­
Bri~hton. or the downtown area, alid the frail elders were more likely to report that 
theIr neIghborhoods were very unsafe. Elders from West Roxbury, Roslindale or 
South Dorchester-East Boston were more likely to report that their neighborhoods 
were "very" safe. 

28 Ibid., p. 79. 
29 The statistical information in this section was obtained from the following report of Law­

~el1:c~ G. Branch,. "Bo~ton Elders: A Survey of Needs 1978,". Center for Survey Research, a 
faCIlIty of the UmversIty of Massachusetts/Boston and the Jomt Center for Urban Studies of 
M.LT. and ,Harvard 'University, and the Boston Observatory of the University of Massachusetts/ 
Boston. Tlus report was prepared for the City of Boston Commission on Affairs of the Elderly. 
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When questioned as the crime level in their neigh~orhoods, three out. of five 
Boston elders surveyed (61 percent) answered that the cnme level had remallled the 
same over the past year, while 22 percent reported that it had gone up compared to 
17 percent who indicated that the crime level had ebbed. Elders who were more 
likely to report that the crime level had gone up over the past year include~ those 
aged 75 or more, those with low income in general, residen~s of 1\llston-Bnghton, 
and the frail elders. Residents from Back Bay-Beacon HIll, Chlllatown--North 
End-South End-and Fenway were more likely to report that crime had gone 
down in their neighborhood over the past year. 

On the matter of restricted activities due to fear of crime, nearly two out of three 
elders (()4 percent) reported that they "hardly ever" limited their activities due to 
their fear of crime. Elderly persons who were more likely to report "frequently" 
limiting their activities due to their fear of crime included the residents from 
Allston-Brighton and those living in households composed of non-family members. 

When asked what were the three most important crimes affecting Boston elders, 
approximately 22 percent responded that there were no particular crimes affecting 
Boston elders. Of the remaining 78 percent, burglary and purse snatching were each 
mentioned most often (27 percent and 26 percent respectively). Muggings and rob­
beries accounted for nine percent of the crimes. Elders from South Boston-Charles­
town were particularly concerned with burglary, while residents of Upper Rox­
bury-Mattapan and South Dorchester-East Boston as well as those living with 
unrelated others were most distressed about purse snatching. 

Criminal victimization survey in Boston 
The crime statistics and findings presented in this section are derived from a 

victimization survey conducted early in 1974 under the National Crime Survey 
Program. Since the early 1970's victimization surveys have been designed and 
carried out by the Law Enforcement Assistance (LEAA) and by the Bureau of the 
Census for the purpose of developing information that permits detailed assessment 
of the character and extent of selected types of victimization. 

The victimization surveys conducted in Boston and 12 other central cities in 1974 
enabled measurement of the extent to which city residents age 12 and over were 
victimized by selected crimes, whether completed or attempted. 30 The individual 
offenses covered were rape, robbery, assault and personal larceny; burglary, house­
hold larceny and motor vehicle theft constituted the yardstick for "household" 
crimes. 

In addition to gauging the extent to which the relevant crimes happened, the 
survey permitted the examination of the characteristics of victims and the circum­
stances surrounding criminal acts, exploring, as appropriate, such matters as the 
relationship between victims and offender, characteristics of offenders, extent of 
victim injury, economic consequences to the victims, time and place of occurrence, 
use of weapons, whether the police were notified, and, if not, reasons advanced for 
not informing them. 

The surveys in Boston were carried out in the first quarter 1974 and covered 
criminal acts that took place during the 12 months prior to the month of interview. 
Information was obtained from interviews with the occupants of 9,290 housing units 
(19,186 residents age 12 and over). This data only covers the geographic area of 
Boston, which in 1975 contained 12.9 percent of the state's elderly popUlation (65 
years of age and older). . 

The data presented in the report are only "estimates" based on a smaller limited 
sample. It is not based on actual incidents recorded but is a statistical rendering 
because, especially in the over 65 category, enough sample cases could not be 
documented in order to provide an accurate estimate of the elderly's victimization 
rates in various crime categories. 

The crime trends for the aged in Boston were generally consistent with victimiza­
tion surveys conducted elsewhere in the United States. The conclusion that the aged 
are one of the least victimized segments of the population has been affirmed by 
these statistics. For example, the elderly 65 years of age or older were the victims in 
only six percent of the total estimated number of personal crimes as opposed to 26 
percent for the 20-24 age group, and 23 percent for the 25-34 group. 

When crimes of violence are examined, the aged were victims in only five percent 
of the total estimated incidents in this category. The age groups of 20-24 and 25-34 
were estimated to be victims in 26 and 21 percent of the incidents. In the category 
of crimes of theft, once again the 65 years plus group represented only seven 

30 U.S. Department of Justice, Law Enforcement Assistance Administration, National Crimi­
nal Justice Information and Statistics Service, "Criminal Victimization Surveys in Boston: A 
National Crime Survey Report", July 1977. 
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percent of the estimated victimizations as opposed to 26 percent for the 20-24 age 
group and 24 percent for the 25-34 groups. 

The data presente~ i~ ~he following tables indicates that those 65 and over are 
generally the least vI~tImI.zed segments of the popUlation in the categories of rob­
bery, a~s~ult and theft,. WIth a few exceptions; males in the 65 and over category 
were VIctIms of robb~nes more often than some of the younger categories. Also 
!l:~les 65 and over suffered the highest rate of injuries during a robbery. This highel: 
ll1Jury rate ~or the men does not hold true for the female population. This difference 
can be attr~buted to the tend~n?y for men to confront an assailant and give a 
struggle WhICh often leads to lllJury as opposed to the more passive reaction of 
women who do not often struggle with a street criminal. 
7he .gene,ral observation that the elderly do not experience greater impact from 

cnme IS relllforced when burglary, household larceny, and motor vehicle theft are 
analyzed. 

TABLE 1l.-HOUSEHOLD CRIMES: VICTIMIZATION RATES, BY TYPE OF CRIME AND AGE OF HEAD OF 
HOUSEHOLD . 

[Rate per 1,000 households] 

Types of crime 12 to 19 20 to 34 35 to 49 50 to 64 65 and over (6,500) (74,400) (41,000) (45,600) (40,800) 

Burglary ........................................................................................... 174 208 145 119 74 
Forcible entry .......................................................................... 59 88 61 53 30 Unlawful entry without force .................................................. 86 64 37 26 20 Attempted forcible entry ......................................................... 129 57 47 40 23 

Household larceny ............................................................................ 116 113 119 64 29 
Less than $50 ............... , ....................................... , ................ 65 54 60 35 20 $50 or more ........................................................................... 32 46 50 21 q 
Amount not available .............................................................. 13 5 14 12 I 1 
Attempted larceny ................................................................... 116 9 5 7 q 

Motor vehicle theft ................................................................. 63 111 103 78 35 
Completed theft ...................................................................... 43 65 61 48 26 Attempted theft ....................................................................... 120 46 42 31 9 

I Estimate, based on about 10 or fewer sample cases, is statistically unreliable. 
Note.-Detail may not add to total shown because of rounding. Numbers in parentheses refer to households in the group. 

TABLE 12.-PERSONAL CRIMES: VICTIMIZATION RATES FOR PERSONS AGE 12 AND OVER, BY SEX 
AND AGE OF VICTIMS AND TYPE OF CRIME 

[Rate per 1,000 resident population in each group] 

'-~~--

Crimes of violence 
~~--~. 

Crimes of theft 
~-"--.---.-~ 

Sex and age 
All personal Robbery Assault Personal Personal crimes of ----.~--~------~-

----~.--~-

violence Robbery Robbery Aggravated Simple 
larceny larceny 

without with without with injury injury assault assault contact contact 
~~ .. ~~.-~---- .--~--------. .---. ._._---
Male: 

12 to 15 (19,100) ................................. 115 11 54 25 23 13 61 16 to 19 (19,600) ................................ 147 15 46 51 34 16 109 20 to 24 (33,600) ................................ 143 14 44 46 39 14 150 25 to 34 (35,900) ................................. 101 8 25 31 37 8 139 35 to 49 (33,400) ................................. 55 10 21 13 11 9 84 50 to 64 (32,100) ................................. 54 14 24 16 10 12 59 65 and over (22,000) ............................ 47 19 20 14 14 25 42 Female: 
12 to 15 (18,500) ................................. 61 16 13 19 33 15 49 16 to 19 (24,100) ... , ............................. 71 13 24 22 17 44 123 20 to 24 (41,300) ................................. 71 7 17 14 23 47 154 25 to 34 (42,600) ................................. 62 14 19 16 18 39 130 
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TABLE 12.-PERSONAL CRIMES: VICTIMIZATION RATES FOR PERSONS ~GE 12 AND OVER, BY SEX 
AND AGE OF VICTIMS AND TYPE OF CRIME-Continued 

[Rate per 1,000 resident population in each group] 

Crimes of violence Crimes of theft 

All personal Robbery 
Sex and age crimes of 

Robbery violence Robbery without with injury injury 
~-~-~--------

35 to 49 (38,900) ................................. 36 6 14 
30 9 9 50 to 64 (42,500) ................................. 
13 15 14 65 and over (3~ ,000) ............................ 

Assault 

Aggravated 
assault 

7 
5 

1 2 

Simple 
assault 

8 
7 

11 

Personal 
larceny 
with 

contact 

38 
38 
36 

Personal 
larceny 
without 
contact 

86 
48 
24 

--;-Eiinl;te, based on about 10 or fewer sample cases, is statistically unreliable. . ' 
'I t dd '0 total shown because of rounding. Numbers in parentheses refer to population III the group, 

Note.-Oetal may no a I 

Media's Bias Against the Elderly. After a thorough review. of the statis~ic~r~~n-
I cerning elderly victim~zati~n, the f~e;tiwh~d~ ~~ ~s:;;'c::J;~et~~ 6~R~~~\hat tt~ 
tion of the e~d~rly .so eaVl yt~ga Ive~f victimization? Why do so many elderly live 
71derly are l~v111g lfn C?l1stanh antgheer statistics do not indicate that a serious crime 
111 constant lear 0 cnme w en 

prCf~:~x~i~~~~~n troe~hese mispercePti~nfl cat lbe. a.ttribT~~~et~st~~ob~ti;i:eo i~~~~~ 
fde~~fi~ti~ ~~~~1~~~ ~! ~~i ~~t~~l~:~¥~~ ~:iil~~!S~~a~~p\~f\~e s~l~~~ls;s~~y~ 
~f~t\~~e~f l~i;;~e(,~ ~~~t~;~ ~:~~ir~lo~t~tdlt~~b ~n!t~io~~ci~~cl~d ~'h~~~~ i~~~~~:~; 
When a story IS no nega lYe 1 ~ a d on her 100th birthday by her friends and 
i.e . .' ~~a~~~~~rl~:~~ss:?riki~~ :s~~~~ of these stories is that one constantly liS 
nelg or. 1 h . thO done to them or for them. They are peop e 
vi~wing a. gr~&~c~f :o~~ia~edV;~tav~~~s lost control of their lives. The T~ camira 
:ee~:~~ ~~eremphasize the physical deterioration of old ag~ and an unspo en ya ~e 
judgment of the hopelessness and

t 
useiessnessvi~r~~~ :~d ~o~~rib~~~g ~l~b~:l~f 

quently is an elderly person pOI' raye as a 

so¥~?r~ are some signs that the media are aware of this negative stereotypin!.and 
are actually trying to corre~t it. The popula~ ac~ess, ~Ol~:r ~:~;~' i:~:~ekl;TV 
film about the trauma of belllg sent to a nurslllg ome.. . M a-
Program aimed at an elderly audience a~ld ha? a yery hlgfh ratl,ngl'" taenreYstn~:sfhe 

dd d lIn deallllg WIth Issues 0 specla III 

~lJ:r~a~~ch a~ th~ ~~f~~~ ,9Se~ior Set" in the Boston Gl.obe. Under p~es~ufe fr?m 
the Gr~y Panthers Media Watcl:- Project, there have been Improvement III e eVlSIOn 
advertising and situation comedIes.. . h h ds the Media 

The area of least improvement accordlllg to LydIa Bragger, wt ~. ea f local and 
Watch Project: .is television hnews. She cont.te~dt~ t~:!p\ii~~:e~bo~~e~n~ertainment 
network teleVISIOn are muC more recep IV 
appearing on the tube than to those involving news programs. 

Victim profile .. t' d 
Economic Factors. In 1973 almost half of the populatlon 65 and over were 1 eIre , 

and livtng on a f~x~~ i$~505e :~dr a~e~ol:gi~e f~~v=~t~l~di~lciJ~~ f~v~[J~rt~~~hf!~, ~~2 
~e~~~~t ~ ~r~ ~~~1~1~hie~,03~r~r~~:~\:~.et~~1~~\h~C~0~~rt~e l~~~i.~ Th~r~~.~~~~1 
L~boer °Statistics indicated that in 1973 it cost a reti~e~ co~ple a

A
mllllI,nUl11 ~{ $Dd~~ 

. to maintain an "intermediate" standard of hVlllg III an mencan Cl,Y.. 31 

~h~e:~ed couples could not afford this "mo~est but dadbqut\e'~ st~hda[~e~f ;riEff'oo 
Elderly crime victims are poor both relatlvely an a so u e

h
y· ~ 1 t'~e l~ss 

from an elderly person on a fixed income represents a muc grea er re da : eo Ie 
th hen the same amount is stolen from an employed pers~n. Many 01 e1 p p 
h:~ ~o bank accounts from which they can withdraw funds III an emergency, e.g., 

31 "In Search of Security: A National Perspect~ve on E~derlAY C~iiT97ricti24.ization, .. Report by 
the Select Committee on Aging, 95th Congress, Fn'st SesslOn, pn , p. . 
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if robbed. They must wait until their social security, pension or supplemental 
security income checks arrive the following month. 

'l'his protracted loss also occurs when an older person's property is stolen or 
damaged. The elderly generally do not have the financial capability to replace or 
repair the property. The dollar loss or theft of a television set may not appear 
significant in terms of FBI crime statistics but the consequences of the loss for the 
elderly person may be dramatic. The losses experienced by the elderly victim can 
have implications that are far more dramatic than a simple economic evaluation 
would reveal. 3 2 

Physical Factors. There are some normal conditions in the aging process which 
cause the older person to be more vulnerable to criminal abuse. Diminished physical 
strength and stamina are experienced by all older people. With advanced age there 
is also a greater possibility of incurring physical ailments such as visual or hearing 
losses, arthritis and circulatory illnesses. Another condition of advanced age is 
osteoporosis which causes bones to be more brittle, more easily broken, and less 
quick to heal. 3 3 . 

Criminals, particularly teenagers, are aware of the diminished strength and phys­
ical weaknesses in the aging population and often seek this more vulnerable group 
as targets. If the older person is physically harmed as the result of crime, it is 
difficult to assess the full extent of the injury. 

Environmental Factors. One of the key factors in the elderly's vulnerability to 
crime stems from their location in urban areas, and particularly, their residence in 
neighborhoods with high crime rates. More than 60 percent of the elderly live in 
metropolitan areas, and most of these reside in the central city, Many have been 
living in an area for decades and either for cultural, emotional or economic reasons 
have not moved. Many older people live in the central city because they cannot 
afford housing in the surrounding areas or suburbs. They are often people who are 
dependent on public transportation. For whatever reason the urban elderly often 
find themselves in close proximity to the people most likely to victimize them-the 
unemployed and teenage dropouts. The dates that the elderly receive social security, 
SSI, and pension checks are well known in these areas. Criminals know the most 
likely days that the elderly will have large sums of cash on their person and in 
their homes. Older people are also more likely to be victimized repeatedly by the 
same offender. 34 Because older persons are often unable to move from the area, 
they do not report the offender for fear of reprisals. 

Social Factors. There are some social conditions, more prevalent among the aging 
population, which increase their chances ot victimization. Statistically, elderly 
people are more likely to live alone, The criminal is more apt to select a home for a 
burglary that is inhabited by only one elderly person. Older persons are frequently 
alone on the streets and on public transportation. This again makes them easy 
targets. 

There is indication that older people are particularly susceptible to fraud, bunko, 
and confidence games. This may be related to the social isolation experienced by 
many older Americans. 3 5 

Offender profile 
Studies indicate that the typical person who commits street crimes against the 

elderly as well as most other age groups is a young black unemployed male living in 
the inner city who preys on older blacks and whites alike, particularly women, and 
whose principle motivation is greed and opportunity.3G 

The most common characteristic of those who commit crimes is their youth. The 
youthfulness of most offenders is, in turn, related to the social environment and the 
type of crime. In 1967, the President's Crime Commission reported that crimes of 
violence against elderly persons were committed predominantly and increasingly by 
young adults 18 to 24 and that about one-half of all reported street crimes (robbery, 
burglary, larceny and auto theft) were committed by persons under 18. 37 In the City 
of Detroit, it is estimated that some 66 percent of offenders involved in street crimes 

32 Ibid., pp. 24-25. 
3a Ibid., p. 25. 
34 Jack Goldsmith, "Community Crime Prevention and the Elderly: A Segmental Approach, 

Crime Prevention Review, Califomia State Attomey General's Office, July H)75, p. 19. 
a" In Search of Security, supra, p. 26. 
an Midwest Research Institute,"Crimes Against the Aging: Patterns and Prevention," Kansas 

City, Mo. 1977, VI-2, VI-a, VI-G. 
37 Ibid., I-:~. 
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against the elderly were between the ages of 13 and 18, with 32 percent in the 19 to 
25 age group and only 2 percent older than 25. 38 

In Philadelphia, two-thirds of the offenders were reporte~ as adolescents~ ope­
fourth as adults and one-tenth as children.39 In Kansas CIty the vast maJorIty, 
nearly 90 perce~t, were younger than 30; m~s~ offenders were estimate? by the.ir 
victims to be teenagers {59.7 pE?rcentl. An addItIonal 29.5 percent were saId to be m 
their twenties.40 

As noted research reveals that the typical offender in the United States can be 
characteriz~d as a young unemployed black male. For instance, in Detroit, it was 
found that about 98 percent of the suspects arrested for street crimes were males, 
and approximately 82 percent were blacks.41 Thi? data, h?w~ver, should .not be 
construed to indicate that young blacks are predommately crImmal. The varIable of 
environment must be taken into consideration, foi.' both the poor, elderly and 
unemployed black youths are concentrated in the inner city. When race ~f victim 
and race of uffender were paired it was found that the majority .of CrIme :vas 
intraracial. The findings in the Kansas City study support the contentIon that CrIme 
is more frequently a case of young blacks victimizing older blacks and young whites 
victimizing older whites. 42 

Statutorv trends in Other States 
Viole~t crime has gained a great deal of attention from lawmak~r:s in yari?us 

states. It is one of the few areas where states have enacted age specIflC legIslatIOn 
aimed directly at the elderly. I~ June of 1980 t~e .Massac~usetts Legislativ~ Service 
Bureau conducted a survey aimed at determmmg whIch states have mcreased 
penalties for assaults against the elderly. T~e resu.lts of this. survey .showed t~at 
eight states have recently aJ?ended st~tutes, mc:reasmg pen~ltIes. A brIef capsuhza­
tion of these amendments WIll be provIded here m the followmg paragraphs. 

Colorado. In 1979 the Colorado General Assembly enacted legislation which man­
dated greater penalties for the crime of robbery of the elderly by providing that 
conviction of such an offense shall carry the penalty of a Class 3 felony, a sentence 
of four to eight years.43 Normally, the crime of robbery would be a Class 4 felony 
carrying only a two to four year sentence. 

Hawaii. In 1978 Hawaii revised its penal code to include an extended term of 
imprisonment for certain offenses attempted or c:ommit~ed aga~nst. t~e eld~rly 
(murder, rape, robbery, felonious assault, burglary! kldnappmg a~d m,fllCtmg serIOUS 
bodily injury). The amendment increased the maXImum term of ImprISOnment: from 
20 years to life for a Class A felony; from 10 to 20 years for a Class B felony; and 
from 5 to 10 years for a Class C felony. 44 Imposi~ion ?f the ext~nded terJ? is within 
the discretion of the court. The length of actual Imprlsonment IS determmed by the 
Hawaii parole authority, and the offender may be paroled before the maximum 
term expires. . 

Illinois. The Illinois Legislature in 1979 increased the penalty for battery commIt-
ted against the elderly, providing that any person who causes bodily harm to an 
individual of 60 years or older shall be guilty of aggravated battery.45 Whereas a 
simple battery is only a Class A misdemeanor and carries a sentence of not more 
than one year, aggravated battery is a Class 3 felon~ and conviction thereof requires 
a sentence of not less than two and not more than fIve years. 

Louisiana. In 1977 the Louisiana Legislature enacted legislation providing that 
any person convicted of (1) manslaughter, (2) simple rape, (3) forcible rape, (4) 
aggravated assault, (5) aggravated battery, (6) simple battery, (7) aggravated kidnap­
ping, (8) simple kidnapping or (9) false imprisonment against a victim 65 years of 
age or older would be subject to, in addition to any other additional penalty 
imposed, five years imprisonment without the benefit of paro~e: probation or suspen­
sion of sentence.46 However, on March 3, 1980, the LOUISIana Supreme Court 

38 Wayne W. Bradley, "Cass Corridor Safety for Seniors Project", The Police Chief, Vol. 43, 
No.2, February 1976, p. 4B. 

39 Powell M. Lawton, Lucille Nahenow, Selvia Yaffe and Steve Feldman, "Psychological 
Aspects of Crime and Fear of Crime", as presented in chapter 3 of "Crime and the Elderly: 
Challenge and Response," Jack Goldsmith and Sharon S. Goldsmith, eds., Lexington Books, D.C. 
Heath & Co., Lexington, Mass., 1975, p. 25. . . ' . 

40 Carl L. Cunningham, "Pattern and Effect of Crime Agamst the Agmg: The Kansas City 
Study", as presented in Crime and the Elderly, supra', p. 41. 

41 Bradley, supra, p. 43. 
42 Midwest Research Institute, supra, V -14. 
01 3 Colo. Rev. Stats., s. 18-4-804. 
44 Hi. Rev. Stats., ss. 706-661 and 706-662 (8). 
4G Ill. Rev. Stats., c. 88, ss. 12-1 to 12-4. 
46 La. Rev. Stats., c. 14:50.1. 
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declar~d the statute unconstitutional on the grounds that the punishment was 
e.xcesslVe under the provisions of Article I, Section 20 of the Louisiana Constitu­
tlOn.47. 

Nevc,zda. A 1~79 enactment by the Legislature stipulated that any person who 
commIts the cr~me of (1) assaul~, (2) battery, (3) kidnapping, (4) robbery, (5) sexual 
~ssa~lt, (6) takmg money or property from any person 65 or older is subject to 
ImprIs.onment for a term equa~ to and in addition to the terms of imprisonment 
prescnbed by. statute. for the crIme.48 The sentence prescribed by this section must 
run. consecutively WIth the sentences prescribed by statute for the crime. This 
se~tlOn does not create a separate offense but provides an additional penalty for the 
prImary offense. 

[lhode !s!and. In 1980, the Rhode Island Legislature enacted two bills relative to 
crIIJ1es. agamst the elderly. House, ~o. 7545 provided for additional prison term of 
up to fl,ve years for any person ?()nvIct~d of comDfitting the following crimes against 
the reSIdent of an elderly houswg project or whIle on the premises of said project: 
(l) assault and battery, (2) statutory bur~ing of personal property, (3) larceny of 
property o,r money of a value not exceedmg $500, and (4) other crimes excluding 
motor vehlCle offenses, which result in personal injury or death. However this act 
?hall n?t apply in inst!'lnces where a maximum sentence of greater than five years 
IS ,PrOVIded elsewhere m the general laws. The second enactment, House, No. 7639, 
stipulated that a~sault and battery upon a person 60 years or older shall be deemed 
a felony and pUlllshable by imprisonment for not more than five years and/or a fine 
up to $1,000. 

Tennessee. In 1977 the Tennessee Legislature passed an amendment to the Ten­
nessee Code to provide that when assault with intent to rob is committed against a 
perso,n 65 years o~ age or old~r or a person wi~h a permanent mental or physical 
ImpaIrment, the Jury. may fIX the length of ImprISOnment, upon conviction, at 
double the usual maXlmum term.49 Thus, a person convicted of assault to commit 
robbery upon a perso~ 65 or o~der is subject to a term of imprisonment of up to 30 
years. If ~he assault IS commItted by means of a deadly weapon, the maximum 
sentence rIses to 42 years. 

Wisconsin. In 1980 the ~isc.onsin Legislature approved special penalties for bat­
tery on the elderly ~y speclfymg a new class of battery. Specifically, the terms of 
the. new statute prOVIded that whoever intentionally causes bodily harm to another 
whIch cr~ate~ a high probability of great bodily harm to a person of 62 years of age 
or older IS gUIlty of a Class E felony.50 

Perso~ls c~nvicted under this statute are suhject to a fine not to exceed $10,000 
and/o~ Impr.lsonment ~ot to exce~d .two years. This st.atute does not provide greater 
penalt~es f01 bat.tery smce the eXlstmg statute regardmg aggravated battery carried 
penalties of a .fm~ not to exceed $10,000 and/or imprisonment not to exceed 10 
years. R~ther ItS mtent was to provide an alternative to prosecution for simple 
battery (fme no~ to exceed $10,000 and/or imprisonment not to exceed 9 months) in 
cases where an mstance of battery against an elderly person could not be successful­
ly prosecuted as an aggravated battery. 

19~~~lale of Louisiana v. Robert H. Goode, Jr., Supreme Court of Louisiana, No. 65879, March 3, 

48 Nev. Rev. Stats., c. 193, s. 1. 
49 Tenn. Code, s. 39-607. 
GO Wis. Rev. Stats., s. 940.19(1) and (2). 



CHAPTER III. FRAUDULENT SCHEMES DIRECTED AT THE ELDERLY 

Vulnerability of elderly consumers 
Many older people have common concerns that make them particularly easy prey 

for swindlers. Worries about finances and their health, and problems involved in 
keeping up their homes provide fertile grounds for unscrupulous individuals to offer 
a wide variety of money-making or money-saving schemes, cheap and continuing 
health cures, and home improvement plans which sound very tempting. 

In many cases, it is the convenience of the offer, as well as the price, which the 
older victims find most attractive. For persons who cannot check out either similar 
or alternate plans because of limited access to transportation or physical disabilities, 
the claims of companies who advertise through the mail frequently go unchallenged. 
If people could make money in their own homes, or receive relief from various 
ailments without having to go to the doctor, it would be a tremendous asset for 
many household elderly people living on meager incomes. Unfortunately, legitimate 
plans of this kind are practically nonexistent. 51 Such phoney money-making 
schemes and quack medical cures are among those referred to by the President's 
Crime Commission as being "particularly pernicious, attacking, as they do, people 
who can least afford financial losses of any kind. 5 2 

At hearings conducted by committees of the U.S. Senate dating from 1962 on 
fraud and exploitation of the elderly several psychologists testified as to the reasons 
for the susceptibility of older people to these inducements. 5 3 In brief these reasons 
include: 

1. There is a close relationship between lack of income and susceptibility to fraud 
and deception. Due to low income, older persons tend to grasp at any opportunity 
guised in terms of helping supplement meager incomes. 

2. The average educational level of the population 65 and older is less than eight 
years of public schooling. The elderly are often ill informed. 

3. The desire for security and stability is an extremely important human motiva­
tion which is exploited in sales spiels. 

4. Older persons may tend to feel helpless which leads to suggestibility and 
gullibility. Psychologists have found that low self-esteem is correlated with high 
suggestibility. In other words, when persons lack confidence in their own ability to 
make decisions, they are more likely to accept the decisions and persuasion of 
others. 

5. Lonely people are susceptible to the blandishments of salesmen because they 
receive attention and a sort of pseudo-friendships w:hich allay suspicion and doubt. 

6. Another problem with living alone exists-the "feedback" problem. Consumer 
decisions, particularly major decisions, are discussed between husband and wife and 
perhaps with children; the experience of friends and neighbors is sought. Even 
relative strangers are asked about their experiences with an intended purchase. To 
the degree that older persons are isolated from communication opportunities of this 
type, particularly from those trusted information sources, they lose the advantages 
of this "feedback" process. 

7. The desire for health and the avoidance of pain and suffering on the one hand 
and to accomplish this at as little cost as possible on the other hand also contribute 
to this susceptibility. For example, it is estimated that 57 percent of arthritic 
patients continued to use various kinds of fake nostrums and horne remedies, 
indicating the susceptibility to quackery when faced with continuing pain. 

Consumer Agency Surveys. In 1973 the National Retired Teachers Association and 
the American Association of Ret~red Persons (NRTAI AARP) surveyed the Attorney 

51 Midwest Research Institute, "Crime Prevention Handbook for Senior Citizens," prepared 
for the Administration on Aging, Department of Health Education and Welfare, 1977, p. 45. 

52The President's Commission on Law Enforcement and Administration of Justice, "The 
Challenge of Crime in a Free Society," U.S. Government Printing Office, Washington, D.C., 
1967, p. 10. 

53 Hearings before the Senate Committee on Aging, "Frauds and Quackery Affecting Older 
Citizens," Part I, January 15, 1963, Part II, January 16, 1963. Hearings before the Senate 
Committee on Aging, "Frauds and Deceptions Affecting the Elderly," January 31, 1965. Hear­
ings before the Subcommittee on Consumer Interests of the Elderly of the Senate Committee on 
Aging, Part II, February 3, ]967. 
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Genera!s of the s.tates and consumer protection agen?ies throughout the country to 
determme the kmd and scope of consumer complamts they received from older 
persons. Of the 88 sources queried, none of the 55 respondents categorized consumer 
complaints by age and at best they could give only vague observations concerning 
t~e most serious kinds of comI?la~nts affecting older consumers. The following activi­
tIes accounted for a larger maJonty of the complaints from the aged: 

1. Home repair and improvement schemes. . 
2. Deceptive sales practices. 
3. Hearing aid sales practices. 
4. Land sale schemes. 
5. Automobile (purchase and repair.) . 
6. Credit problems (including incorrect billing and credit cards). 
7. Pyramid schemes and franchises. 
8. Mail order. 
9. Health foods and medical quackery. 
10. Insurance. 
The NRTAI AARP Consumer Office also surveyed 92 state and local commissions 

on aging to determine what ??nsumer pr?grams w.ere being offered or planned for 
older persons. and what ~pec~flCall.y'. was mclu~~d m such programs. Twenty-six of 
the 42 agenCIes respondmg IdentIfIed a speCIfIc progTam, most often nutritional 
programs. Many of the commissions on aging reported that they had not initiated 
any type of consumer prog~a~;. however th~y indicat~d activity in the following 
ar,eas would produce more sIgmfIcant results m addressmg the consumer protection 
needs of the elderly: 

1. Designating a local agency or person for assistance. 
2. Publishing a free directory of state and local consumer services. 
3. Assigning consumer experts to address meetings. 
4. Preparing program suggestions and a bibliography of materials. 
5. Distributing consumer education pamphlets and materials. 
To assemble further data relative to the matter of consumer protection for the 

aged, the Consumer Office canvassed the 287 NRTAI AARP members who attended 
an~a conferences at San Francisco and Atlanta in August and September of 1973. 
ThIs survey addresse~ not only the kinds of personal consumer problems experi­
~nced. by those attendmg the workshops but also the effects of, and their reaction to, 
~nflat~on. The sm:vey. was s~ructured along lin~s sin:ilar to one conducted by Chang­
mg TImes magazme m L?-pnl 1971. The Changmg TImes survey elicited some 25,000 
responses from among ItS readers. Although the NRTAI AARP survey was in no 
way a. represent~tive sampling of all older Americans, it did reveal some clues 
regardmg th~ m:=tJor consumer probl.ems and concerns of oldar persons. A compari­
son of the fmdmgs of the respectIve surveys presented in the following table. 

TABLE 13.-SPENDING AREAS REDUCED IN RESPONSE TO INFLATION 

Rank order 
Percen~age 

Changing NRTA/AARP 
price rISe, 

Times 1971 
Spending area 

Recreation ...................................................................................................................... .. 1 3 10 
Food away from home .................................................................................................... . 2 1 14 
Purchased appliance and furniture .................................................................................. . 3 2 3 
Clothing ........................................................................................................................... . 4 12 9 
PUrchase of auto ............................................................................................................. . 5 6 11 
Food at home .................................................................................................................. . 6 4 8 
Operation of auto ............................................................................................................ . 7 7 14 
Homeownership ............................................................................................................... . 8 10 21 
Medical care ................................................................................................................... . 9 9 14 
Public transportation ...................................................................................................... . 10 8 22 
Education ........................................................................................................................ . 11 13 9 
Fuel and utilities ............................................................................................................. . 12 5 9 
Rent ............................................................................................................................... . 13 11 9 

The NRTAI AARP survey supported the observation that inflation forces older 
c~ms~mers to Cl~t ?ack .on an alrea~y limited style of life, and that they cut back 
fIrst m area.s of dIscretIOnary spendmg rather than in areas of greatest price rise. 
Problems WIth the costs of food, medical care and housing predominated for the 
retired persons in this survey. 
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Major consumer problems of the attendees surveyed at the area conferences were, 
in order of impc~tance, the costs of: (1) food, (2) doctor/dental care, (3) fuel and 
utilities and (4fdrugs and medicine.. . .. f 

The survey further indicated that in trymg to cope wIth mfla.tlOn 74 percent 0 
the NRTA/ AARP respondents returned to work compared wIth 45 percent of 
Changing Times respondents. It also indicated that older consu~ers.do no~ know 
where to obtain reliable consumer information and referral serVIces m theIr com-
munities. f t d 'th 

The most frequent action taken by the respondents when con ron e WI a 
consumer problem was to contact (a) the dealer or manufacturer (55 percent), (b) the 
Better Business Bureau (9 percent), (c) an attorney (6 perc~nt~, and (d) the feded~J 
agency or consumer office (4 percent). About 25 percent mdlCated that they 1 

nothing to relieve their discontent.. .. 
As a result of these actions, complamts wen~ satisfactonly resolved 37 percent ?f 

the time, not resolved in 35 percent of the mstances and 27 percent were still 
pending. . Ct' W h' gt NRTA/ AARP maintains a National Consumer AssIstance. en ~r m as 111 on 
and formerly operated local Consumer Assistance Centers m vanous par~s of the 
country. In 1974 some 4,119 contracts were received by thes~ centers of whlCh 2,678 
were complaints. As shown in Table 10 mail order transactlO:r:s provoked t~e most 
complaints, from the elderly, followed by problems witl?- housmg, ~utomoblles :;tnd 
parts and appliances. The main reasons for these .complamts were fallur~ to pr<,>vlde, 
followed by repair and service difficulties, quahty defects and delays 111 dehvery. 

TABLE 14.-CONSUMER COMPLAINTS RECEIVED FROM OLDER PERSONS BY NRTA/AARP CONSUMER 
ASSISTANCE PROGRAM 

[In percentl 

A. Type of complaint: B. Reason for complaint: 
Mail order ................................................................ 34 Failure to provide............................................................. 23 
Housing (owner & rental) ....................................... 12 Repair and service difficulties ........................................... 16 
Automobiles and parts ............................................. 9 Quality defects .................................................................. 9 
Appliances.".............................................................. 7 Delay in furnishing ........................................................... 9 
Medical and dental.................................................. 3 Overcharges .................................. ,................................... 4 
Insurance ................................................................. 3 Cost.................................................................................. 3 
Furniture .................................................................. 3 Billing and collection practices ......................................... 3 
Public utilities ......... ................................................. 2 Sales procedures ............................................................... 2 
Food......................................................................... 1 Warranty........................................................................... 2 
Clothing ................................................................... 1 Inadequate information ..................................................... 2 
Moving..................................................................... 1 Advertising-labeling ........................................................... 1 
Credit and loans ................................... ,.................. 1 Safety .................................. ,............................................ 1 
Hearing Aids ............................................................ 1 Product substitution.. .............. ........ .................................. 1 
Heating and air-conditioning .................................... 1 Inadequate coverage ......................................... ,............... 1 
Land sales ............................................................... 1 Over-indebtedness ............................................................. 0.4 
Investments/stocks.................................................. 1 Other .......................... , ...................................................... 20 
Legal services ........................................................ .. 
Drugs ...................................................................... . 

Source: 1974 Report of the NRTA/AARP consumer assistance program. Washington. D.C. 

This action by the NTRA/ AARP rep.r~sents the fir~t e~fort to identify and analyze 
consumer complaints lodged by aged c1tizens. There IS still, however, a.great la~k ~f 
reliable data on the consumer problems of the elderly. Suc~ research 1S essential If 
consumer and other educational, legislative and programatic needs of older persons 
are going to be accurately identified. 

il 
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Extent and impact of consumer fraud 

Stereotypes that label the elderly as gullible and particularly vulnerable to fraud 
o.r consumer abuse were challenged by the findings of a two-year research project 
conducted l>y a decision of the Battelle Human Affairs Research Center of Seattle. 54 

Among its many conclusions, the resultant report noted that when the complaints 
of older persons were compared with a matched group of randomly selected Com­
plaints from younger consumers, the two sets of complaints were similar. In gener­
al, the marketplace abuses afflicting older persons were no different from those 
affecting the general population. Complaints filed with consumer protection agen­
cies did not indicate a sinister picture of shady "con artists" who make a specialty 
of defrauding older people. Most older consumers reporting to the public agencies 
studied appeared to be self-reliant and well-informed and were less likely to be 
duped than they were to be dissatisfied with purchase transactions and repair 
situations. 

While the aged should not be regarded as helpless prey for those who would 
exploit them, the research noted that the elderly differ from their younger counter­
parts in the intensity of the overall impact of such 'abuse on their lives and also in a 
greater reluctance to seek redress when an abuse occurs. 
M(\~e~ary losses, inconveniences and hardships suffered by older persons in the 

market place seem to more seriously affect their outlook, sense of security, and well 
being. Their reluctance to report abuses may well be caused by the fea; that they 
may be considered to have diminished competence because of their age. 
The California experience 

While California senior citizens are experiencing increased incidence and fear of 
crimes of force, they are even more vulnerable to certain nonviolent crimes. 
"Bunco" and "confidence games" are almost exclusively directed toward the senior 
citizen. The San Francisco and Los Angeles police departments report that more 
than 90 percent of the "bunco" victims are over 65 years of age and are mainly 
women. In California, the predominant "bunco" schemes victimizing elderly citizens 
are the "Bank Examiner" scheme, the "Pigeon Drop" scheme, and welfare, social 
security and pension check frauds. In one six month period, the Los Angeles Police 
Department reported that almost twice as much money was lost by seniors through 
the "Bank Examiner" and "Pigeon Drop" con games as was lost by banks through robberies. 5 5 

The vulnerability of seniors to "bunco" and "con games" results from their 
isola~ion, their ec?nomic distres~, and the fact that their life savings are usually 
readIly acceSSIble m bank or savmgs and loan accounts. Law enforcement effort to 
curtail "bunco" activity include teaching the elderly to recognize the (MOs) methods 
of operation of current "bunco" schemes and emphasis on strict adherence to a few 
simple rules: 

1. Never discuss personal finances with strangers. 
2. Don't expect to get something for nothing. 
3. Never draw cash out of a bank or a savings account at the suggestion of a stranger. 
4. Always check on anyone who claims to be an FBI agent, bank official, official 

inspector or representative of any public agency. 
5. Call police and report any bunco MO approaches. 
The California Attorney General's Office have also trained personnel of banking 

and savings institutions on bunco MOs and victimization patterns, and have enlisted 
their cooperation in public education programs at various bank branches. 

In California, medical quackery is estimated to be about a $50 million a year 
business. Common "get well quick" schemes include cures for cancer arthritis 
baldness, obesity, restoration of youthful vigor, and an infinitive variety of othe~ 
remedies for various maladies. 5 6 

54 Herbert Edelhertz, "Consumerism and Aging," Battelle Law and Justice Study Center 
Seattle, Washington, 1979. , 

55 Evelle J. Younger, "The California Experience: Prevention of Criminal Victimization of the 
Elderly," "Police Chief," V. 43, No.2, February 1976, pp. 28-32. 

56 Ibid. 
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Economic loss is often substantial and delay in receiving proper medical treat­
ment as a result of dealing with the quack J?ay lead ~o e~e!l more serious. I?roble:ns. 

The primary target of the medical quack IS the se~IOr cItizen. Vuln.erabilIty a~'Ises 
out of the obvious fact that as the aging. process unfolds, a concommltant deterIora­
tion of physical condition and increase of health p~oblems occur. Furthe.r th~ more 
serious the health problem, and the less susceptrble to cure or amelIoratIOn by 
legitimate medical services, the more desperate the sufferer becomes and the more 
likely he or she is to resort to "miracle" cures. . 

Seniors were the victims in approximately seven out of ten cases of medIcal 
quackery fraud coming to the attention of the California consumer protection agen­
cies and judicial authorities. 5 7 

Confidence games 
The term "confidence game" is an apt description of the way in which swindlers 

operate-gaining both the confid~nce of the victims and their mOl1.ey before the 
victims realize they have been trIcked. As part of the game, th~ s,,":mdler ta~tes a 
calculated risk that the victim will not report the crime, at least m time for hIm or 
her to be caught-a gamble which usually. pays off because .most vi.ctims are very 
reluctant to admit that they have been swmdled, and they elthe~ fall to repor~ t~e 
incident at all or postpone it until the chance of apprehendmg the culprIt IS 
'minimal. . ., 

Not only financial loss, but the mental stress suffered by.an mdlvldual wh~ h.as 
been taken in by a "con artist" can be much more devastatmg for an older vIctim 
than for a younger one. Unllke you~ger persons wh~ c?uld eve?tually replace a?y 
monetary losses through future earnmgs, the older VlCtIT? .has lIttle h~pe of regam­
ing financial resour'ces once they have been lost. In addItIOn, the las~I~g effects of 
anxiety and remorse are likely to be much more severe for the older vIctim when he 
or she realizes the extent of the loss. 

There is an infinite variety of confidence games which have proved to be success­
ful, and no two "games" are played in exactly the s:;tme way. Howev~r, .several of 
the most successful schemes-those which have clalmed the most vIctims-have 
features in common and are described in the following section. 

Home Improvement Contractors. Senior citizens are particular~y susceptible to the 
unscrupulous door-to-door contractor who tends to canvass a nelghbor!:ood attempt~ 
ing to gather deposits and initial payments on unnecessary home reparrs. Frequent­
ly, an associate will befo~ehand scatter the consu~er's front lawn wIth what appe~r 
to be bricks from the chImney, or he may even clImb to the roof of the consumer s 
hou.se and dislodge some chimney brick~, throwing them i~ the front oX the hous~; 
The contractor then rings the consumer s door bell and pomts out the hazardous 
condition of the chimney roof, siding, etc. The senior citizen having no means of 
easy access to the allegediy affected area of the house and disturbed ~y the possibil­
ity of greater damage if the defect is not corrected :vill frequently.slgn a contr~ct 
for immediate repairs. Invariably, the agreement Will be couched 11,1 terms WhI~h 
insulate the contractor against liability for non-performance. Moreover, he WIll 
attempt to extract as large a deposit as possible. In some cases, some minor work, or 
the appearance of work tools on the front lawn, will be~in. ~. further payment for 
continued work may then be extracted. Before the semor cltIzen has a chance to 
realize- what has happened, the "fly-by-night" contractor is gone-to repeat the 
same procedure in another neighb?rhood. , .. . , . , 

Labor Charges for Work or Sermces. The semor cItizen may fm.(, hm;selfl!:erself a 
particular target of attempts to inflate charges for labor or servlce, elther m terms 
of the amount of work done, or the amount of time spent doing work. This type of 
ballooning may take place in a variety of situations, including warranty work of 
various kinds in which only the cost of parts is covered, e.g., home repaIr, T.V. or 
appliance service, automotive work or household moving. It is frequentl.y assumed 
that the senior citizen will not be sufficiently alert to take note of the dIscrepancy 
between the actual time and labor invested and the notation of same on any billing 
statements. 

Mail fraud 
Every year 750 million sales are made by mail in the United States: The ease and 

convenience of shopping by .mail particularly .appeals to the le.ss mobIl~ meJ?bers of 
society-the elderly, the infIrm and the ha~dlcapped .. The ~arl order fIeld IS one of 
the leading sources of consumer compl~int m the na.tIon. It IS a natl;lral haven for a 
fly-by-night promoter whose sole asset IS the posseSSIOn of a post offIce box. In 1975, 

57 Ibid. 
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known losses to the general public from mail fraud exceeded $395 million up from 
$194 million in 1974,58 

The consumer's problems with mail order firms are exacerbated by the fact that a 
seller who is far away can simply ignore complaints, secure in the knowledge that 
the consumer may never find him or her. 

The most common complaints against mail order sellers are (1) failure to deliver 
merchandize ordered and paid for; (2) late delivery of items ordered, often rendering 
them useless to the buyer; and (3) refusal to resolve or ackn,,~IJlpdge customer 
problems with delivered merchandise. A less common tactic is to r.:tail unsolicited 
goods to the consumer who is then billed and harrassed to pay for the merchandise, 
~his practice h1;ts been. curtailed ~y federal and state 59 laws that deem any unsoli­
cIted merchandIse a gIft, to be dIsposed of by the consumer as he pleases, with no 
obligation whatsoever. 

The Federal Trade Commission has promulgated a Trade Regulation rule 60 gov­
erning all sales by mail throughout the country. The rule requires mail order sellers 
to fulfill orders within 30 days or refund the consumer's money. The seller must 
give the customer a postcard which he can use to cancel the order if it is not 
delivered within 30 days. 

Fraudulent tactics by mail order vendors are prohibited by the federal mail fraud 
statute. 61 The statute generally prohibits the use of the mail in "any scheme or 
artifice to defraud or for obtaining money or property by means of false or fraudu­
lent pretenses, representations, or promises ... " Violation of the statute is a 
criminal offense, punishable by a $1,000 fine or five years imprisonment, or both. 
Problems of proof, however, make mail order cases difficult to prosecute. Moreover, 
while most states have enacted statutes making deceptive advertising 62 and sales 
practices unlawful, relief thereunder is difficult to obtain as most transactions 
involving mail fraud are committed in the Course of "interstate commerce", an area 
primarily within federal jurisdiction. 

Fraudulent schemes are often skillfully disguished as genuine business transac­
tions-a ploy that depends for success upon the victims' tendency to accept at face 
value claims of quality, to neglect to read the fine print, or to consider all the 
factors involved in a transaction. Such approaches may operate technically within 
the law, in which case the burden of responsibility is on the buyer to decide if the 
product-whether it be real estate, a business franchise or a hearing aid-is over­
paid or appropriate for his or her own individual needs. 

In addition to the above-cited deceptive practices, the following is a partial list of 
schemes, most of which are mail frauds, which government officials say cheat older 
Americans out of millions of dollars annually; 

1. Phony insurance claims, some related to health insurance. 
2. "Debt consolidation" offers. 
3. Magazine SUbscription contracts. 
4, Land sales, homesites, retirement estates, condominium schemes. 
5. Worthless stock, bonds, oil and gas leases. 
6. Business franchise of distributorship promotions. 
7. Work-at-home plans. 
8. Book publishing schemes. 
9. Home improvement schemes, 
10. Me~ical remedies (including hearing aids), fake laboratory tests, miracle cures. 
11. Cham referral schemes-buying a product and earning money by showing it to 

new customers. 
12. Membership in "discount clubs"-where savings would be too good to be true, 
The U.s. Postal Service maintains a special unit to investigate fraudulent 

s~hemes that .mal~e use of t~e m~ils. Administra.tive sanctions such as the suspen­
SIOn 01" termmatIOn of marl delIvery may be Imposed. However, more flagrant 
perpetrators are t~~'ned over to .the Justice Department for prosecution under the 
mall fraud statut~, 63 The postalmspector has no legal authority to compel a refund, 
although on occaSIOn he may be able to secure one for a complainant. 

Before contacting the FTC, the Post Office Department or state and local consum­
er protection agencies, the consumer may profitably seek assistance from two pri­
vate sources. One is the particular magazine, newspaper or other medium which 

58 W. Lissner, "23 percent of U.S, Mail Frauds Originate in Local Area." New York Times, 
February 25, H176, 

59 39 UB,C.A. s. 3009 (1975), G.L. c, 93, s. 43. 
60 40 Fed. Reg. 49592, 53383, 53557 (1975). 
G 1 18 U.S,CA s. 1341 (1975). 
62 G.L. c. 93A, s. 1 et seq; c. 266, ss. 91-92. 
6:3 18 U,S.CA, s. 4005 <H175). 
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carried the mail order firm's advertisement. Reputable magazines intervene on 
behalf of their readers to resolve complaints against advertisers. 

Another source of aid is the Direct Mail Marketing Association, a trade associ­
ation of companies doing business through the mails, which directs complaints to 
the appropriate person at the responsible mail order houses. 

Land sales 
Fraud and abuses .in the sales of land have been widespread. 64 Many of the 

victims are older American who hoped to move to a warm climate where they can 
enjoy a pleasant retirement, free of the worries and anxieties of their working lives. 
Thousands of people buy land, sight unseen, at free dinners given by land dealers. 
Sales prospects, who come on the assurance that there is no obligation to buy, are 
pressured by salespeople offering phony "special discounts," free gifts and other 
inducements to sign the contract immediately using tactics designed to discourage 
careful consideration of the purchase. Some developers offer free weekend accommo­
dations to lure potential purchasers to the site in question but they may charge the 
prospect if a sale is not consummated. 

To curtail such tactics, a number of states have enacted information disclosure 
laws for land sales. Sellers are required to file detailed written property reports, 
which are available to any prospective buyer wishing to examine the report.65 In 
New York, the report must contain a statement not only on the land itself (terrain, 
sewage, water supply, proposed improvements, etc.), but also data on the assets and 
liabilities of the subdividers. 6 6 

A similar property report must also be filed with the Office of Interstate Land 
Sales of the U.S. Department of Housing and Urban Development. The filing of 
these reports, how8ver, does not constitute approval by the government of the seller 
of the offering. Unfortunately, consumers are told by some owners that the govern­
ment has conducted an exhaustive investigation of their operations and that they 
have met the necessary requirements to engage in such business. 

Some states go beyond mere information disclosure and give the consumer who 
signs a contract to buy land a "cooling off" period in which he may cancel the sale 
with no obligation. In Michigan, this period is five days; in New York, ten days. 

Hearing Aids 
Hearing loss affects more Americans than any other chronic condition, with 

persons over 65 most often affected. 
Too often, consumers do not visit a doctor or trained audiologist, but go instead to 

a hearing aid dealer. Dealers frequently offer free hearing tests to attract potential 
customers hoping to save on physician's fees. Investigations have revealed that 
many dealers advise the consumer that helshe needs a hearing aid when such is not 
the case,67 the without an aid the person's hearing will worsen,68 and that the aid 
will restore to the purchaser perfect normal hearing. 69 Tests often are improperly 
conducted in non soundproof environments. Salesmen attempt to sell the most ex­
pensive models, whether the expense is justified or not. 

Consumers are mistakenly instructed to replace their aids at frequent intervals 
and salesmen have been accused by some public interest organizations of selling 
duplicate and unnecessary appliances. 7o 

In Massachusetts the sale of hearings aids is regulated by statutory law. Chapter 
93, section 7 et seq. provides that a person must first obtain medical clearance and a 
hearing test evaluation' from a physician, audiologist, or otolaryngologist before 
entering into a contract for the sale of a hearing aid. 

Funeral services 
Perhaps in no other major purchase is a person in so vulnerable a position as hel 

she is when purchasing funeral services. The bereaved is not only emotionally 

64 In 1972, the U.s. Department of Housing and Urban Development held nationwide hearings 
on land sales fraud which produced testimony of widespread abuses. See New York Times, Sept. 
20, 1972, p. 32; Sept. 21, 1972, p. 37. 

65 See, e.g., Mich. Stat. Ann. s. 26.1286 (1973). 
66 N.Y. Real Property Laws, s. 337-6 (McKinney 1968). 
67 A survey of hearing aid dealers in Baltimore, Maryland disclosed that in nine out of 

twenty-one visits (42 percent of all visits) dealers recommended hearing aids when trained 
audiologists of the John Hopkins Hospital did not recommend them. See Public Citizen'.~ Retired 
Professional Action Group, "Paying Through the Ear," 1-5, 1973. 

68 New York Public Interest Research Group, "Stop, Look & Listen Before You Buy a Hearing 
Aid: Buyer's Guide to Hearing Aids." 1974. 

69 Ibid. 
70 Pay Through the Ear, supra, III-3. 
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distressed, but al.so is u~der extren:e time pressure to complete the necessary 
arrangements. WIthout time to consIder calmly and carefully other possible ar­
rangements, the spouse or ne~t of kin must !~'ely heavily on the professional judg­
ment of t~e funeral home dIre~tor. Sadly, governmental investigations have un­
ear~hed eYIdence that funeral dIrectors have exploited this advantage to increase 
~helr profIts. 71 Substitutions in quality of materials or workmanship, or failure to 
mstall ~ontracted for monuments, frequently take place when an elderly person is 
responsIble ~o~ the !leCessary ~~~angements. I~, some extreme examples, the unscru­
pulous .mortIcian WIll arr~nge time payments on pre-burial arrangements. He will 
convemently fo~get to gIve the ?th.er party an itemization of payments and the 
latter may contmue to .make penodic payments in fixed amounts well in excess of 
any mutually agreed pnce or actual costs for such services. 
~n~ther pro?lem confronting the family or survivors is the unavailability of basic 

~nce mformatI~n ?n funeral se~vices. State laws, state regulatory boards and indus­
try trade assocIatIOns all combme to prohibit the advertising of funeral prices in 
~umerou~ states.7 2 F~rthermore, funeral directors regularly refuse to give price 
mformatIOn t? potential customers over the phone. 73 In one New York study, 
almost two-thIrds of the funeral homes contacted declined to divulge prices on the 
telephone. 74 

In Massachuse.tts ChaI?ter 112, sectior: 84B of the Genenal Laws provides that all 
comsumers be &,Iven, pnor to any serVIce rendered by the mortician, an itemized 
statement show~ng, to the extent known, the price of merchandise and service that 
~he custom~r. has selected. Also, state regulations require that prices must be placed 
m a c~nspicIOuS manner on every casket offered for sale. However there is no 
r~gulatIOn or statutory provision that requires funeral homes to relay price informa­
tion over the phone. 

Medicineil use by the elderly 
A:pproximately 25 percent of all prescription medicines sold annually in the 

Umted States are purchased by persons who are 65 years of age and 01der.75 Given 
the fact. that the elderly account for approximately 10 percent of the nation's total 
p~pulatI?n, such volum~ ir:d~cates heavy drug usage among elderly Americans. 7 6 

EIght.y-fIV~ percent ~f mdIVIduals 65 years and older suffer from one or more 
chromc dIsorders whIch often requi~e one or more types of special medication. 77 

Moreover, the elde.rly are the bIggest users of pharmaceutical and over-the­
counter drugs and thI~ factor makes them particularly susceptible to promotional 
effo~ts by drug mar:ufacturers and related industries, such as national and local 
reta.Il pharmacy chams. The pha:maceutical industry spends about twenty cents of 
evelY dollar of sales on promotIOn and only about six cents of every dollar for 
re~ea:rch and. development. 7 8 These factors along with the elderly's relative unso­
phIsticated VIew of the market place may account for the heavy drug consumption 
rate among the aged. 

Des~ite the fact that we live i1!- a drug-oriented society, the benefits clearly 
outweIgh the tendency to emphasIze drugs and their healing powers. However 
there are many p~obl~ms relating specifically to the processes of aging that impact 
~n the use of medIcatIOn. Some of these effects may be minor, but some can involve 
lIfe an~ death consequenc~s. ~wo relativ~ly new areas of pharmacy study, biophar­
maceutIcs and pharmacokmetIcs, determ:me how well medications are absorbed by 
the bod;y. It has been found that chemIcal properties of certain medications are 
altered m older persons. 79 
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Metabolic changes experienced by the elderly slo,,: ~own or ~lter the absorption, 
circulation and excretion of drugs. Therefore, the toxiCit~ level IS ~ften lower ~mong 
elderly patients than their younger counterparts. Addmg. to thIS. problem I~ t~~ 
multiple drug use by elderly patients who have other chromc or s~nous maladIes. 

The more that become available the more c0Il!plex and seno,;!s becoI?es the 
problem of unwanted interact~ons between med~catlOns. Mo~t dfug mteractlOns are 
predictable and preventable with prope~ evaluatlOn by a patient s doctor or pharma­
cist. Nevertheless, adverse drug reactions are very ~om.mon among t~e ~lderly. 
Patients GO to 70 years old have almost tWice the likelihood of expenencmg an 
adverse drug reaction as adults of 30 to 40 years. 81 

. • 

The dependence on both prescription and over-the-counter medICmes has prompt­
ed legislatures to respond w~th proposals designed to protect the health of the 
populace at large. .., . 

The State of Washington was the first to reqUIre pharmacists to consult with 
every patient receiving a new prescription.82 

. The States of Delaware and Kansas have recently passed similar legislation, and 
other States are considering following suit. Under previous. practice, a cler~ usually 
gave the prescription to the patient. Under new regulatlOns, a pharmacist must 
communicate with the patient. 

Some states require pharmacies to post prescription. p~ices so ~hat patients know 
in advance how much they ",'11 be charged for pre~crIptI?ns. This may repl:esen~ a 
potential cost savings which is an important consideratlOn for those on fixed m­
comes. The elderly consumer should be aware. that incl';lded in ~hat pre~cription 
price is the cost of medication plus the professlOnal serVIces provIded, which may 
vary considerably between pharmacies. 

In recent years, many states have pas~ed "generic drug" laws to ameliorat~ t~e 
economic impact of the ~osts of .n~edicatlOn. 1!nder ~,!ch st~tutes! a ph~,r~a~Ist IS 
authorized by the attendmg physIcIan to substitute a generiC eqUIvalent m lie~ of 
the brand drug. Generic drugs invariably are less costly than brand name medica-

tions. 'b' t't' th In Massachusetts, the generic drug statute gives the 'pre~cn .mg p:r~c 1 lOner . e 
right to authorize an equivalent interchangeable substI.tutlOn! If .apphca~le, of any 
drug he/she prescribes, as long .as it is so no~ed on t1:e dispensmg mstrll;ctlOns to t~e 
pharmacist. 83 In cases where mterchange is permItted, the pharmacist must. dis­
pense a less expensive reasonably available interchangeable drug product as listed 
in the most current drug formulary. 

Housing 
Another important issue for the elderly is housing. In 1973, 23 perce~t of all: age.d 

individual's budget supported housing costs. The ~lderly s~ek h~usmg. which IS 
affordable, secure, free of physical obstacles, and which p~rmit maXimum I?depend­
ence. For many citizens this has meant home ownershIp. However, while home 
ownership affords rent-free living and a degree of independence,. the .concurrent 
burdens of rising insurance rates, utility bills, taxes and home deterlOratlOn coupl.ed 
with a reluctance to leave a changing, albeit familiar, neighborhood present specI~l 
problems for the elderly citizen. The media equity of homes owned by the elderl:y m 
1973 was $18,531 compared with an equity of $24,100 for the total adult populatlOn. 
Notwithstanding benefits in the form of real estate tax abatements mandated by 
statute, elderly homeowners pay 8.1 percent of their income on property taxes, more 
than twice the proportion of those under 65. 84 .. ., . 

Despite these factors, the elderly appear satisfied ~ith theIr current housmg. The 
National Council on Aging/Harris survey of 1975 dIsclosed that onl~ 4 p~rcent. of 
the elderly were dissatisfied with their hou~ing. The aPDarent satI~factIon w.lth 
current housing has been explained by suggestmg that the elderly attnbute hous~ng 
problems to other factors, such as income, and do not focus ~n ~ctual housmg 
dissatisfaction. Satisfaction may also be attributable to the realizatlOn that there 
are few affordable or problem-free alternatives. Nevertheless, some elderly seek 
other forms of living accommodations such as life care facilities. Th~ desire. fOF 
alternatives to ownership may be prompted by such concerns as a desire to elimI-

80 J. W. Smith, L. G. Seidl, and L. E. Cluff, "Studies on the Epidemiology of Adverse Drug 
Reactions" "Annals of International Medicine" 65, October 1966, 629-640. 

81 K. L.'Melman, "Preventable Drug Reactions-Causes and Cases," "New England Journal of 
Medicine" 284, June 1971, 1361-1368. 

82 Title 69.41.130. 
83 G.L. c. 112, s. 13D. 
84 'l'homas C. Nelson, "Consumer Problems of the Elderly," Federal Trade Commission, 

August 1978, pp. 53-54. 
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nate maintenance responsibilities, have medical care readily available or enjoy the 
good life with extensive recreation facilities. . 

In all housing situations, the elements of reduced income, limited mobility, sus­
ceptibility to pressure sales techniques and physical impairments which interfere 
with purchase or rental negotiations place the elderly consumer in a disadvantaged 
position. 
! Apartments. While elderly tenants may be subjected to the same abusive practices 
as other tenants at the hands of unethical landlords, the difficulty which the aged 
have in relocating exposes them to continued exploitation. Studies indicate that 
they change residences at half the rate of the total population. Landlords who lure 
elderly tenants with promises of low rent can raise the rent after the tenant has 
settled in, since they are unlikely to move or complain. One New York City landlord 
reportedly sent recruiters directly to senior centers with offers of low rent. Similar­
ly, rent increases which are allegedly pegged to improvements or other benefits are 
easily perpetrated on elderly tenants who cannot readily cope with moving. Apart­
ment tenants may also find themselves no longer eligible for long-term leases upon 
turning 65, everi if they are long-time residents who, prior to age 65, have had such 
leases. 85 

Condominiums. One form of housing which is popular with the financially secure 
elderly is the condominium, which offers an investment opportunity, facilities rang­
ing from recreation rooms to swimming pools, and minimal upkeep responsibilities. 
However, elderly condominium owners will be beset by the same problems which 
confront condominium owners of all ages when facilities which are promised are not 
provided, management costs escalate, or recreation usage fees are not justified by 
the facilities which are actually built. . 

Conversions of rental apartments to condominiums present unique problems for 
the elderly. Because of limited resources they may be unable to assume the finan­
cial obligations associated with ownership. Heavy demand for the converted quar­
ters will result in early evictions. Many states are considering safeguards such as 
the right of first refusal to purchase to protect the rights of elderly tenants. 86 

Boarding Homes. Another type of housing arrangement which has created inter­
est among the elderly is the small proprietary boarding home. These facilities, 
which are generally not subject to state or federal regulation but may be licensed by 
local governments, provide housing, meals and often minimal personal care for 
approximately 10 individuals per home. The proprietors of these facilities frequently 
have themselves designated as the "representative payer" for the resident, thereby 
receiving and controlling the resident's resources. While obtaining "representative 
payer" status is easy to accomplish, requiring only support from one physician, 
undoing the arrangement may require more resources than the disadvantaged 
resident can muster, especially since he/she is without funds. 87 

Insurance 
The elderly are particularly vulnerable to unfair insurance promotions. They 

share with the general population a high level of ignorance as to what constitutes 
adequate coverage or what are appropriate insurance options. Adequate coverage is 
vital to the aged in order to take care of health needs and to provide for burial 
expenses. Automobile insurance may be important particularly to the disabled 
elderly, who may rely on this means of movement as the primary means of trans­
portation. Finally, the elderly may wish to leave some form of estate to their 
survivors and thus may be susceptible to various life insurance promotions relative 
to estate planning. The elderly person may be quicker to place their trust in a 
salesperson and are less likely to perceive unfair sales practices. 8 8 

Life Insurance. There is a high level of consumer ignorance regarding various 
types of life insurance coverage. The most common shortcoming in this area in­
volves the payment of premiums over an extended period of time which far exceeds 
the face value of the policy and benefits thereunder. 

Promotion of life insurance among the elderly may emphasize the desire to 
provide for one's survivors. Salespersons may play upon the elderly person's paren­
tal feelings while ignoring the fact that the individual's children are full grown, 
employed and financially secure. Life insurance needs of the elderly, particularly 
the widowed, may be minimal or nonexistent. The widowed person does not have a 
spouse to provide for. For a couple, except when the death of the spouse results in 
loss of pension benefits, the death of one's spouse may not result in income 10ss.89 

85 Ibid. 
86 Ibid., pp. 57-58. 
87 Ibid., p. 60. 
88 Ibid., p. 6l. 
89 Ibid., pp. 63-64. 
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Automobile Insurance. Individuals over 65 may be unable to obtain, or renew, 
motor vehicle insurance policies because of discriminatory cancellation practices or 
high mtes. This may be one reason why 40 percent of ~h~ over-65 househ~lds do not 
own an automobile. Carriers may refuse to renew polICIes when age 65 IS ~eached 
purportedly because of an accident which occurred 20 years before and .which. had 
not previously affected coverage .. Moreover, the eld~rly may be subs~antIally dIsad­
vantaged in the case of compal1les who refuse to msure older ve~I~les (above 10 
years old). Such discri~inati?n, .lil~e high rat~s? is not based on dnvmg records or 
actuarial data, but unfairly dIscnmmatory polICIes. . 

Cancer Insurance. In 1980 a comprehensive study 90 by the House Select CommIt­
tee on Aging concluded that state and federal officials need to improve regulati?ns 
governing the sale of cancer insurance to prevent elderly persons from bemg 
swindled. . 

The study stated that cancer insurance is the fas~e~t grow:i~g insUl:ance lIne; some 
four million policies were sold in 1979. Ab~ut 20 mIllIon polICIes are .m forc~ overall. 
Many of the 300 companies that sell the msurance ra?k up these Impres~Ive sales 
records by using scare tactics on elderly persons and hI~h pressure adver.tI.sements. 
Some ads use picture endorsements of famous entertamers to lend legItimacy to 
their policies. Other ads exaggerate the costs of cancer treatment by two to three 
times and contend that the actual rate of incidence for the disease is higher than 
reporl~. .' 

The committee reported that compal1les frequently mIslead consumers on the 
total amount of benefits available. While ads may claim benefits up to $250,000, the 
few who actually receive any benefits at all usually get only $1,200. 

The report indicates that. the cOl?panies. ~ake 60 ~o 8.0 cents on ~~ch dollar of 
premiums, an amount that IS espeCIally stnkmg c,?nsidermg ~hat legItimate heal.th 
insurers return all but 20 cents on the dollar to polIcyholders m the form of benefIts 
and claims paid each year. . 

The report calls on the states to review their insuranc~ laws to b~t~er protect 
consumers, especially the elderly. Sever~l states allow ~aI~-order polICIes that do 
not require the approval of the state msurance commISSIOner. It also calls for 
congressional action to forbid the sale by mail of ,Policies that. cannot be sold by 
agents in person. Congress was ur~ed also to reqUlre. that MedIcare supplemental 
policies underwritten by private msurance compal1les, cover a broad range of 
health problems and not just a single "dread disease" such as cancer. 

Problems with medicare and supplemental insurance 9 1 

Research undertaken by Congress in 1965 revealed that older Americans are sick 
three times as often and experience periods of suffering and recuperation by three 
times that undergone by younger people. Their health bill~, on average, are three 
times as great as those of younger Americans. These staggermg health cost~ come at 
a time in life when having retired, senior citizens can expect only half the mcome of 
their younger counterparts. While younger adults typically may have spe~t 10 
percent of their income for health care, it was not uncommon for older Amencans 
to have spent 30 perent of their income in pursuit of needed health ~are ... 

In passing the Medicare Act, the Congress took note of these meqUltIes. It de­
clared in the preamble to this historic legislation that access to healt~ c~re. wa~ a 
right for all Americans. Congress declared that theL'e should be no dIscnmmatIOn 
with respect to access to the finest health care America has to offer. 

As conceived, the Medicare program was a ~rue national insurance program ~or 
the elderly. It was to be financed by taxes paid by employees and employers WIth 
minimum supplementation by Government. The accumulated money would be held 
in a trust fund. Workers who contributed during their working years could draw 
from the trust fund to finance the health care costs they would incur in their later 
years. . , 

From the beginning there was a misUl:de~standing about the extent of Me~ICa!e s 
coverage. Partly the result of wishful thmkmg and partly the result of the dlstnbu­
tion of misleading publications which trumpeted Medicare's virtues, se!lior citizens 
were left with the impression that Medicare offered them comprehenSIVe coverage 
and would pay 80 percent of their health care costs. This was not the case, nor was 
it the intent of Congress. Medicare explicitly excludes from coverage an array of 

90 Report of the House Select Committee on Aging, "Cancer Insurance: Exploiting Fear For 
Profit," March 25, 1980, 96th Congress, 2nd Session. . 

91 The information contained in this section was drawn largely from a staff study by the 
Select Committee on Aging, "Abuse in the Sale of Health Insurance .to Elderly in Supplementa­
tion of Medicare: A National Scandal," U.s. House of Representatives B5th Congress, Second 
Session, November 28, 1978, pp. 1-3B. 
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vital services used by the elderly, such as: (1) self~administered drugs; (2) dental care 
(except jaw surgery), (3) eyeglasses or eye examinations, (4) hearing care or exami­
nations, (5) custodial nursing home care, (6) home health care, and (7) routine 
physical examinations. In the years following enactment, millions of senior citizens 
have had their illusions rudely shattered, having been left with sizeable bills which 
Medicare refused to pay. 

In terms of Medicare, the escalating costs of health care have meant that Ameri­
ca's aged population have had to pay more out of their own pockets to participate in 
the medicare program. Moreover, they have assumed an increasingly larger share of 
total health care costs because of the exclusion of certain medical services and drugs 
from coverage. Furthermore, it has been increasingly difficult for them to find a 
doctor who will accept what Medicare has to offer as full payment. Most physicians 
refuse to take "assignment," the technical term for billing Medicare directly and 
accepting payments based on a fee schedule. Instead, they bill and collect from the 
patients, leaving the elderly to fill out the paperwork and seek repayment from 
medicare. The paperwork generally confounds the elderly-so much so that for­
profit firms are springing up all across the country offering the service of helping 
the elderly fill out their Medicare forms. Collection from Medicare is a slow process 
and inevitably older Americans are left with a large portion of their medical bill for 
which Medicare will not provide reimbursement. 

Because of medicare's restricted benefits, older Americans are fearful that cata­
strophic illnesses will wipe out their meager savings and leave them destitute. 
There is a great fear that even the cost of medication and treatment for chronic 
illness will become too large a burden to carry. They are concerned that they may 
become a burden to their families and loved ones. There is a fear of going on 
welfare-even though an increasingly large number of Americans must turn to 
Medicaid, the welfare medical program, to pay for the cost of their health care. This 
is particularly true for those who need nursing home care. Nursing home care is so 
expensive that most .elderly quickly use up their assets and depend on Medicaid to 
defray future costs. Medicaid pays for about 45 percent of the nation's total nursing 
home bill. 

It is partly out of the wisdom that comes from experience and partly out of fear 
that senior citizens have purchased health insurance policies to supplement Medi­
care. It is wisdom that motivates them to buy one policy to help pay Medicare's co­
payments and deductibles. It is fear that motivates them to buy two, three, four or 
sometimes as many as 30 policies from various insurance carriers in the hope of 
insulating themselves against catastrophic illness and dread diseases such as cancer, 
or to pay for the costs of a stay in a nursing home, or perhaps to meet their burial 
expenses. 

Unfortunately, few elderly understand that the multiple policies they buy often 
contain a clause which says only one policy will pay. Very frequently, the policies 
which they have pruchased are worthless. It is quite common for senior citizens to 
pay $200 a year in premiums for a policy which will pay them no more than $80 in 
benefits. 

The simple fact is that no policy covers all of Medicare's gaps. Actually, the 
benefits of Medicare supplementary policies are rather limited. They account for 
only five percent of the average payment for health care. There are often long 
waiting periods before the elderly are eligible for full benefits, in addition to 
standard exclusions for various illnesses or diseases. It is quite common for insur­
ance companies to reject a claim on the grounds that the claim is attributable to a 
prior disease or condition. 

Two-thirds of America's elderly have at least one such supplementary insurance 
policy; many have two or more policies. There are an estimated 19 million such 
policies in force at the present time. Based on an average cost of $200 a year; the 
elderly will spend almost $4 billion on such policies annually. 

Supplementary policies have spawned numerous complaints to state departments 
of insurance and the Congress, particularly from senior citizens. Nearly a third of 
the complaints received by the Pennsylvania Department of Insurance in 1974 
related to health insurance; only auto insurance generated more complaints. 92 

Commissioner William Sheppard stated that 46.9 percent of the complaints were 
valid and that the elderly account for a disproportionate share of these complaints. 
In 1977, New York an? Florida received 57,000 and 34,000 complaints respectively, 
about 40 percent of whIch related to the sale of health insurance. 

92 Select Committee on Aging, supra, pp. 251-318. 



~~~---~--~-----~ - -------- -- --~---- --------------- -- ------.-. ---

170 

. 1 t f lementarv policies 92 
Government overslg 1 0 SllPP .' 't to re ulate the insurance industry. 

The states have almost excluSIve ~uth?rl ~ its r:sponsibility for regulating the 
The Federal Government largely relm.qUlshe t d the McGarran-Ferguson Act in 
field of private insurance when Cfn1lCss :~:s~ e unless specifically relating to the 
Hl45. 93 The law states that bno ac f ~~o "il;validate impair or supersede" any 
business of insur~nce, shall . e cons .rue ce' . 
state laws regulatmg th~ busmesls of If;ur~~or . to federal regulation completelY-It 

However, Congress dId not c ose e '. 1 ws and the Federal Trade Com-
reserved the right to regulate th~o~h .anb-t~~s~o: regulated by State law." Even 
mission "to the extent that suc .usm.essl 1 it has never been exercised; hence, 
though this reservation of pow~r eXlfs~s m. a~~ the appropriate reference is to the 
when one speaks of the regulatIOn 0 msuran , . 
state insurance depart?1ent~. t t f state regulation in the area of MedIcare 

In order to deter~llne t e ex ,e~en~ive uestionnaire was sent to e,:ery state 
supplementary J?ol~cles, a comple b q the Select Committee on Agmg of th~ 
insurance commISSIOner on July 18, 1978 y . d' ted that the regulatory provl-

t t · The responses m lCa . . 
U.S. House of Represen a l;es. H wever in 39 states insurance commISSIoners 
sions of state laws vary gleatly. 0 .' In the broadest reach, state laws 
possess wide authority to reg':lla.te th~ l~du~l~~'every company to file their policies 
authorize the insurance c~m~11lSSl~ner 0 le1 before such policies may be sold. The 
with, and gain the commlss~oner s approv:nd re ulations which must be compi~e:d 
commissioner may also spe~lfy sta~dar~s do busYness in the state. Absent specIfIc 
with by companies and theIr agen s w to 1 and regulations which govern such 
statutory provisions, I:~/she may a~?p ::d e~ey terms; (2) conditions. of .eligibility, 
subjects as: (1) readabIlIty of .the po ICY.. m benefits' (3) nonduphcat1On of cov­
exceptions, preexis~ing ~ondlbons ~nd t~l:n~ renewabiiity; (5) unit pricing, rates, 
erage; (4) cancellatIOn ~lghts, ter~mt 10 and (6) minimum loss ratio and replace­
commissions, and unfaIr trade plac Ices i sioner is empowered to disapprove any 
ment requirements. More?fvehr , tf~e d comm ~iums excessive, inadequate or unfairly 
policies offered for sale 1 ems pre . 
discriminatory. e state insurance department has oversIght 

The report pointed out that the av~rag d ctivities which generate almost $4 
responsibil~ties in respect. to operatton~~n r !rage department is responsible for 
billion in msurance premlUms yeaf~' t p~al department must review 6,127 health 
licensing 36,4~3. agents .. Every y~ar e eof~e:ed for sale in the state. The department 
insurance polIcIes before they S:r b l' t relative to health insurance, but the 
will receive and respond to. 9, . comp am e~er 643 complaints it receives. 
average state will ha~e one mvesb~atfr for, " y that the average state will revoke 

Given these facts, .It sh~uld be htt e a~u;~:~folations in conjunction with t~e sale 
the licenses of only fIve agents e;.ch Ie d'sciplined any insurance compames for 
of health insurance. No stat~. me. or 11 1] states reported that they fined or 
similar practices. In fact, ofFIcIals ~n o~~ eriod of 1975-1978 for a variety of 
formally disciplined c?mpam~s urmg. ~ !ance s ecificially. ' . 
irregularities not ~ss~clated WIth heal~~ ~s:e ort n~ted a distinct absence of the 

Among other fmdmgs, the comml e . p ce officials in the average state. A 
exercise of rule-making authority by st:te 1l~sur~i1y two areas-26 states had regula­
majority of states have adopted regula 10nf m;~h' 15 days after issuance without 
tions allowing the policyholde

d
r
33

to tc~ncerep~~ted rules covering mimmum benefits. 
obligation for any payment an s a es 

93 U.S.C.A. Title Hi, ss. 1011-1015. 
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CHAPTER IV. MASSSACHUSETTS DEVELOPMENTS 

Related Massachusetts statutory provisions 
The Attorney General as the chief law enforcement agent in the state has taken 

the lead in the protection and enforcement of the rights of elderly citizens. Knowl­
edgeable staff at the Attorney General's office indicate that the state's aged are 
particularly vulnerable to incidents and episodes of (a) vendor fraud, especially 
nursing home operators, doctors, and pharmacists, (b) Medicaid fraud; (c) patient 
abuse, (d) medigap insurance, (e) home improvement schemes, (f) arson, and (g) 
violent crime. The Commonwealth has been a pioneer in the development of both 
consumer protection and "civil" rights legislation and as a consequence there is a 
panoply of legal remedies and enforcement mechanisms available to the criminal 
justice system and to regulatory sgencies to protect the public health, safety and 
welfare of the state's citizenry. The following sections are devoted to brief descrip­
tions of the more important relevant statutes, with emphasis on those laws which 
have greater application to the elderly. 

Regulation of the Sale of Hearing Aids (C.L. c. 93, s. 71 et seq). This statute 
requires that a person must first obtain medical clearance and a hearing test 
evaluation from a physician, audiologist or otolarynogolist: before entering into a 
contract for the purchase of a hearing aid unless the prospective purchaser has 
obtained the proper medical clearance in the past. No physician, otolarynogolist or 
audiologist may have any interest in a business which fits and sells hearing aids for 
a profit; and no person may offer an inducement, monetary or otherwise, to a 
physician, otolorynogolist or audiologist to influence a pati.ent's purchase of a partic­
ular hearing aid. These provisions among others provide comprehensive protection 
to all those who would enter into a contract to purchase a hearing aid. Violations of 
these sections constitute an unfair and deceptive trade practice under the provisions 
of Chapter 93A of the General Laws. 

Regulation of Business Practices for Consumer Protection (G.L. c. 93A). This stat­
ute is often referred to as the "Baby" Federal Trade Commission Act for the 
consumer and small businessman. It provides legal protection to individual qitizens 
against the whole range of potential abuses that may occur within the marketplace, 
such as unfair selling tactics, bait and switch advertising, "tie-in" arrangements, 
deceptive advertising, misleading identification of goods or services and nondisclo­
sure of defects in merchandise. 

Chapter 93A was initially enacted as a consumer protection act. It was amended 
in 1972 by adding Section 11 to give it broad application to a wide range of business 
disputes. 94 The effect of Section 11 is to give aggrieved parties a private right of 
action for conduct violating the Federal Trade Commission Act. 95 

Section 2 defines the mercantile or trade actions which constitute violations of 
Chapter 93A. Section 2(a) stipUlated that "unfair methods of competition and unfair 
or deceptive acts or practices in the conduct of any trade or commerce" are unlaw­
ful. Section 2 further provides that in construing the provisions of Section 2(a) the 
courts are to be guided by decisions of the Federal Trade Commission Act. In 
addition, Section 2 gives the Attorney General authority to make rules and regula­
tions interpreting Section 2(a) so long as such rules and regulations are consistent 
with Federal Trade Commission and Federal court interpretations of the Federal 
Trade Commission Act. 

Sale of Generic Drugs (G.L. c. 112, s. l:2D). This statute empowers the prescribing 
practitioner to authorize the pharmacist to make an equivalent interchangeable 
substitution, if applicable, of any drug helshe prescribes as long as it is so noted on 
the dispensing instructions to the pharmacist. In cases where interchange is permit­
ted as indicated by the practitioner, the pharmacist shall dispense a less expensive 
reasonably available interchangeable drug product as listed in the most current 

94 Section 11 gave a private right of action to "any person who engages in the conduct of any 
trade 01' commerce and who suffers any loss of money or property, real or personal, as a result 
of the use 01' employment by another person who engages in any trade or commerce, of an 
unfair method of competition or an unfair or deceptive act or practice declared unlawful by 
Section 2 (or rules promulgated under Section 2). 

95The Feder.al Trade Commission Act does not provide for a private right of action; it provides 
for enforcement proceedings by the Federal Trade Commission (15 U.S.C. 45[b]). 
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drug formulary. As has been noted in the previous chapter of tl~is report, t~e 
elderly are heavily dependent on drugs and various forms of medlCatlOn. Thus, thIS 
procedure offers opportumties for substan~ial savings to ~the aged. . . 

Compensation for Victims of Violent Cnmes (O.L. c. :2:;~A). The purpose of t!llS law 
is to provide victims of violent crime with compensatIon for loss of earnmg~ or 
support and out-of-pocket loss for injuries. sustained as a direct ~'esult of the cnme. 
Out-of-pocket loss means reasonable medIcal ca~e or. o~her servI~es necessaIJ as a 
result of the injury. In the case of the death of a VIctIm as a dIrect result of the 
crime, a dependent may file a claim. 

The process originates with the filing of a petition in the di.strict court where the 
claimant lives within one year after the occurrence of the cnme, or not later than 
90 days after the death of the victiJ.~, whiche.v~r is earlier. The cour~ may., .upon a 
showing of good cause, extend the tIme for fIlmg. After the appropnate f~lmg has 
been completed the district court notifies the Attorney General of the claIms. The 
Attorney Gene;al then conducts.an,investigation and ~iles. his repor.t with the court. 
A hearing is then held and a fmdmg made by the dIstnct court Judge. The court 
may allow reasonable attorneys' fees, not to exceed 15 per~ent of. ~he amount 
avvarded. These fees are paid from the award and are not m addItIon thereto. 

Up to a maximum of $10,000 can be recovered. T~ere is a $100 deducti~l~ and a 
further deduction for amounts received or to be recelVed as a result of the mJury (a) 
from or on behalf of the offender, (b) from insurance programs, or (c) from public 
funds. 

In the period between. 1969, when the program was created; and .1980 there were 
1 579 claims awarded for a total of $5,836,125, the average claIm bemg $3,696. Some 
c~iticism of this program has focused on the delay involved in the actual payment of 
awards. Often there are delays of up to four months from th~ time of the awar,d 
decision to payment. This delay is usually caused by the depletIon of the program s 
budget before the end of the fiscal yea~, thereby. requirin~ the fil.ir;g of a su~pleme!l­
tal budget with the Legislature. ThIS delay m awardm.g legItImate claIms wIll 
usually have a more deleterious effect upon the elderly claImants who are generally 
less able to recover from substantial out-of-pocket loss. 

Insurance Policies Cancellable at Age 65 m.L. c. 175, s. 110H). This s~a~ute 
provides that every company which issues a policy of insurance under the prOVISlOns 
of Section 108 of Chapter 75 which is cancellable when the insured reaches age 65 
shall, 60 days prior to the date of intended cancellation, notify the i?sured th~t such 
policy will be cance~led an~ tl?-e date the:r:eof. If thEl; ~om'pany faIl~ to notIfy the 
insured, the policy WIll remam m effect untIl ~uch notIfIcatlOn or untIl 90 days after 
the insured reaches age 65, whichever comes fIrst. 

Reduction in Motor Vehicle Insurance Rates for the Elderly (O.L. c. 175E, s. 4). 
This section sets standards for the regulation of rates for motor vehicle insurance. 
Under paragraph Cd) of Section 4, motor v~hicle insurance rates for insured citizens 
age 65 years or older, who otherwise qualify for the lowest rate classificat.ion 
applicable to drivers generally, shall be asessed at 25 percent less than the applIca­
ble rate for such classification. 

Speedy Trial for Persons 65 Years of }' A, or Older m.L. c. 231, s. 59E) .. In any ciyil 
action in any court in the Commonw~ th in which one or more of the p~rtIes 
(plaintiff or defendant) is 65 years of age or older, the court shall, upon motIon of 
such person, advance the proceeding for speedy trial so that it may be heard and 
determined with as little delay as possible. 

Patients' and Residents' Rights (O.L. c. 111, s. 70E)' This statute guarantees 
certain rights and privileges to every patient or resident of a ~~nva~escent or 
nursing home, rest home, charitable home for the aged or other faCIlIty: hce~sEl;d by 
the departments of public health or mental health. Some of the patIents nghts 
include (a) confidentiality of all records, (b) right to prompt life-saVing treatment in 
an emergency wit~out discrimination, (c) right to privacy during me.dical treatm~nt 
within the facility, (d) right to receive a copy of all charges subIDltted to a thIrd 
party, and many other rights as des~ribe.l in the statute. Every p~tient or reside~t 
of any facility except a patient wh~ IS ~ m.ember of the .health I?amtena~.ce orgam,­
z&tion which owns or operates the mstItutlOn must receIve a wntten notI~e thereof. 

In addition, the patient's "bill of rights" must be conspic:.lOUsly posted in the 
facility. 

Readability of Insurance Policy Forms (O.L. c. 17~, s. 2BJ. This .statute, althou~h 
not age specific, does protect the elderly from havmg to deal wlth unnecessanly 
confusing insurance forms. The text of all insurance forms must obtain a "Flesch" 
scale of readability score of fifty. This measuring procedure is explained in the text 
of the statute. Also, this law allows the commissioner of insurance to impose 
additional readability tests if he finds that such tests are equivalent in function. 
This statute does not apply to any casualty or property insurance which is issued to 
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insure a business, professional or governmental operation or any form of life insur­
ance, accident or health insurance, or annuities which is issued in connection with 
any employee benefit plan. There are other exceptions, but generally this statute 
can be applied to all "individual" insurance policies issued here in the Common­
wealth. 

As the preceding capsulization indicates, there is a relative absence of age specific 
law in the Commonwealth. The approach that has been taken by Massachusetts and 
other states' lawmakers has resulted in the enactment of consumer protection laws 
of general application, devoid of any bias or preference in the case of age, sex or 
other considerations. In the final analysis, the elderly are not victims of any crime 
or fraudulent activity that cannot also be committed against any other age group. 
Therefore, age specific statutory protection may be unnecessary, in fact, in some 
cases, it may be so discriminatory as to invite constitutional challenge on the 
grounds of denial of the equal protection of the law guaranteed by both the State 
and Federal constitutions. 

Proposed crime legislation 
On February 27, 1981, Governor Edward J. King submitted to the Massachusetts 

Legislature a comprehensive anti-crime package. Included in this legislation is a bill 
requiring minimum sentences of imprisonment for repeat offenders convicted of 
certain violent crimes committed against persons 65 years of age or older (House, 
No. 6318). 

In the Governor's accompanying message to this legislation, he made the follow­
ing statement of intent: 

"This bill is designed to single out senior citizens for special legal protection so 
that they may live free from violent street crime. Those who commit crimes of 
violence against senior citizens will be targeted for new criminal penalties, with 
mandatory minimum sentences of imprisonment to be imposed on those who are 
convicted of such crimes two or more times. The principal focus of this bill is violent 
street crime-purse snatchers, muggers, strong-arm robbers-in short, those who 
rob, beat or assault our senior citizens. There are the kinds of crimes which affect 
the elderly disproportionately, with generally greater resultant physical harm, fi­
nancial loss and emotional trauma for this age group than any other: physically, 
because senior citizens may be far less able to defend themselves from physical 
assault and recover less easily from bodily injuries; financially, because they are 
more likely to be on low 0'[' fixed incomes and can least afford to lose their savings 
to a mugger or robber; and emotionally, because long after the crime has been 
committed, senior citizens must live with the lingering fear of crime, a fear which 
pervades and indeed may paralyze their lifestyle. This state of affairs is unaccepta­
ble." 

Governor King's crime bill would apply mandatory sentences for five different 
offenses perpetrated against the aged. Assault and battery with a dangerous 
weapon, assault with intent to rob while being armed, and unarmed robbery all 
would carry a minimum two-year sentence; assault with a dangerous weapon and 
larceny from a person would both carry a minimum one-year sentence. These 
sentences would be imposed only if the defendant had committed at least one prior 
offense of 8 similar nature against an elderly person. Also, no parole, probation, 
suspended sentence, continuance without a finding or filing of the criminal charge 
would be allowed under this statute. 

The goal of this legislation is to emphasize the "certainty" of punishment rather 
than the "severity" of punishment. Its proponents maintain that mandatory sen­
tences will have a greater deterrent affect than harsher penalties which have been 
construed to be "excessive" punishment by some state cQurts.96 Also, age specific 
legislation that mandates harsher penalties for victimizing the aged may discrimi­
nate in favor of the aged and may be in violation of the equal protection clause of 
the Fourteenth Amendment although this issue is yet to be judicially determined. 

In addition to the Governor's bill 12 measures which also propose increased 
penalties for victimizing the aged are awaiting consideration by the Legislature: 

01> In Un7, the Louisiana Legislature enacted legislation providing that any person convicted 
of (1) manslaughter, (2) simple rape, (3) forcible rape, (4) aggravated assault, (5) aggravated 
battery, (6) simple battery, (7) aggravated kidnapping, (8) simple kidnapping, or (9) false impris­
onment, when the victim of such crime is 65 years or older would be subject to, in addition to 
any other additional penalty imposed, five years imprisonment without benefit of parole, proba­
tion or suspension of sentence (Chapter 14:40.1). However, on March 3, 1980, the Louisiana 
Supreme Court declared the statute unconstitutional on the grounds that the punishment was 
"excessive" under the provisions of Article I, Section 20 of the Louisiana Constitution "State of 
Louisiana vs. Robert H. Goode, Jr.," Supreme Court of Louisiana No. ()58791. 
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Senate, Nos. 1792, 1793, 1839, 1905 and 1906; House, Nos. 5419, 5426, 5513, 5521, 
5605. 5648 and 6969. Five of the bills call for mandatory sentences for various street 
crimes, violent crimes, and for breaking and entering into a senior citizen's home. 
Some of the bills include the handicapped under the same special category as the 

. elderly. Seven of the remaining proposals would set various grades of increased 
penalties or longer sentences for various street crimes, violent crimes, purse snatch­
ing and breaking and entering. 

Massachusetts Department of Elder Affairs 
Specialized and official state activity and programs to assist the elderly has been 

undertaken for at least the past 27 years. In 1954, a Governor's Council on Aging 
was formed and renamed the Commission on Aging in 1964. In 1968, the Commis­
sion became part of the new Department of Community Affairs under the executive 
reorganization law. 97 

With the establishment of the Executive Office of Elder Affairs in 1970,98 a 
separate and distinct agency was created to deal with the problems of the aging and 
the elderly population. The executive office was elevated to cabinet status in 1973, 
and since that time, the Department of Elder Affairs, headed by the Secretary, has 
been responsible for program development, planning and advocacy for the Common­
wealth's older citizens. 

Charged by statute with overseeing a number of programs for the elderly, the 
Department of Elder Affairs, as the Commonwealth's chief public advocate for the 
aging population, coordinates its programs with related activities undertaken by 
other state agencies including the departments of Public Health, Mental Health, 
Public Welfare, Social Services, Communities and Development, Energy and Man­
power Development. The Department assists in, and reviews, the drafting of regula­
tions for long-term care facilities and nursing homes, medical care and public 
assistance, st.:..te-aided housing for the elderly, homemaker agencies, transportation 
and services for the handicapped. 

Under Chapter 19A of the General Laws, the Department has certain responsibil­
ities, including: 

Providing assistance to local cities and towns and helping identify and coordinate 
local resources. 

Facilitating a free flow of communications important to the elderly throughout 
the state. 

Acting as a "clearinghouse" for information and materials relating to the elderly. 
Initiating and developing research to aid in solving local, regional and statewide 

aging problems. 
Coordinating, as public advocate, programs of other state agencies to improve 

services to the elderly at all levels. . 
Assisting communities to plan, develop and implement home care programs. 
Facilitating the work of government and private agencies to improve condiLions 

for the older citizens. 
Seeking federal aid for programs and services for the elderly and working with 

state and local governments and public and private educational institutions and 
agencies to maximize federal assistance. 

Programs for older persons are as varied as the sources of financial support and 
their basis of administration. At the local level, most cities and towns have estab­
lished a Council on Aging funded in large par\c by those 90mmunities as part of 
their local budgets. The Department of Elder Affairs, which provides some assist­
ance to local councils, is responsible for carrying out the mandates of the Older 
Americans Act of 1965 as amended (most recently in 1978), the federal govenment's 
chief source of support for state and regional elder services. As the state agency 
designated to meet the responsibilities of the Act, the Department has established 
23 Area Agencies on Aging (AAA) to plan and coordinate services for elders in 
cooperation with other appropriate elder advocacy groups and Councils on Aging. In 
addition, the Department has designated 27 home care corporations to receive state 
funds and has approved nutrition programs serving over 300 sites, utilizing state 
and federal monies. 

Legislation. Through its legislative liaison staff, the Department both prepares 
and supports legislation on behalf of the 6iderly. Among successful efforts of the 
1980 legislative session were: 

(1) A major housing bond issue act to expand public housing for elderly residents. 

97 G.L. c. 23B, s. l. 
98 G.L. c. GA, s. 2. 

,) 
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(2) A state program for emergency fuel assistance, one of the only such programs 
in the United States. 

(3) Legislation protecting the rights of elder tenants in cases of condominium 
conversion. 

(4) An increase in monthly allowances for members of the Volunteer Elder Serv­
ice Corps, which will expand in size by 50 percent during 1980-8l. 

(5) A 16 percent increase in the Department's budget. 
In addition, DEA's Office of Advocacy monitors national legislative issues such as 

fuel assistance, age discrimination regulations and changes in the Older Americans 
Act and its implementing regulations. 

Abuse of the Elderly. After a study sponsored by the Department of Elder Affairs 
documented physical and emotional abuse of older citizens as a serious problem, 
DEA began a series of steps to combat the problem in Massachusetts. Departmental 
efforts have ranged from public education in making the extent of the problem 
known to development of legislation that would require health professionals to 
report abuse. 

Legal services development 
A 1979 amendment to the Older Americans Act mandates that each Area Agency 

on Aging in a state expend some portion of its federal dollars allocation on legal 
services for the elderly. Although there is no statutc;ry proscription for a "means 
test" or income eligibility guideline, it is anticipated that those services will be 
furnished to people with the greatest need. The program of legal services develop­
ment in Massachusetts has made significant progress in a short time. 

During 1979 and 1980, legal services for the elderly such as assistance in the 
probate process and filings for guardianship proceedings took on new importance. 
Following completion of a statewide survey by the Department to identify legal 
assistance services currently available as well as existing service gaps, the Advocacy 
Assistance Legal Services Development Program accelerated its efforts to link those 
in need of legal services with agencies throughout the Commonwealth that provide 
such assistance at no charge. Among specific services provided are those dealing 
with guardianship, conservatorship, consumer protection, tenant and landlord 
ibsues, and individual's rights under such public benefit laws as Medicaid, Social 
Security and Supplemental Security Income. 

During 1980, completion of the state legal services network was achieved. Pro­
gram staff of the Department of Elder Affairs, working comperatively with area 
agencies on aging, assisted the latter in the process of identifying, and contracting 
with, various legal service providers. 

A model legal services contract was also developed. The demonstration contract 
may be utilized by area agencies in their contracts with legal service providers. The 
DEA's Legal Services Developer also provides instruction and technical assistance in 
various areas of the law affecting the elderly to numerous groups of elders through­
out the Commonwealth. 

Information Services. During 1979-80, major steps were taken by the Department 
of Elder Affairs to increase the level of information services provided to the public. 
At the same time, the members of the Elder Services Network throughout the state 
met the challenge of new issues, needs and problems, such as the growing demand 
for emergency fuel assistance, by upgrading the level and increasing the amount of 
their public service, media, brochure and outreach materials, and the implementa­
tion of regional telephone hot lines. 

In October 1979, the Department established a toll-free Hot Line. That service and 
the on-going public information lines at DEA's Boston headquarters respond to 
nearly 10,000 questions, concerns and requests for information from elders, elder 
advocates, public officials, community leaders and students. 

In line with the inauguration of the Hot Line, the statewide circulation of the bi­
monthly Department newspaper, Eldel' Affairs, was expanded in 1980 from 1,500 to 
4,500 senior citizens, elder advocates, local officials, schools, public libraries and 
programs affecting elders. This publication provides detailed information on pro­
grams and services of the Department of Elder Affairs, issues of statewide signifi­
cance to elders such as the state budget, Governor King's comprehensive housing, 
Grime and fuel programs, federal government developments, and issues papers on 
subjects for the future. 

Recently, the Massl;lchusetts Nursing Home Ombudsman Program developed and 
produced two importc...ilt handbooks for elder advocates: The Legal Handbook for the 
Elderly and The Legal Resources Handbook for the Elderly. The first publication 
examines the areas of most common need for legal services. The second volume is a 
comprehensive directory listing names of persons, agencies, publications and docu­
ments that can assist older advocates in finding help and information. Topics 
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covered include discrimination, consumer protection, health programs, housing 
issues (including landlord-tenant relations), public welfare, Social Security, unem­
ployment insurance and vetrans' benefits. 

Crime Prevention Assistance. In every state and in each of more than 550 commu­
nities throughout the country, an agency on aging has been designated uncle Title 
III of the Older Americans Act to serve as an advocate for older persons, to 
coordinate activities in their behalf, and to provide information about services and 
opportunities for them. 

Another source of information is the Massachusetts Committee on Criminal Jus­
tice. Equivalent agencies operate in all states and territories of the United States. 
Each agency receives federal block grant funds from the Law Enforcement Assist­
ance Administration (LEAA) of the Department of Justice, pursuant to the Omnibus 
Crime Control Act. These funds are used in designing and developi.ng improved 
methods of dealing with the nation's problems of crime and delinquency, including 
crimes against older persons, which is a specific priority area included in the 1976 
revisions of the Omnibus Crime Control Act. 

Funding for a wide range of activities, which might include activities pertaining 
to security against crime for the elderly, is made available through Community 
Development Block Grants administered by the Department of Housing and Urban 
Development. The grants are paid to local governments and spending priorities are 
determined at the local level. Programs assisted could include home improvements 
or neighborhood facilities for the elderly. Funds for housing repair assistance are 
made under the Home Improvement Loan Insurance program, Title I of the Hous­
ing and Community Development Act of 1974. The general objectives of the program 
include provision of adequate housing, a suitable living environment and expanded 
economic opportunities for lower income groups. 

Under Title III of the Older Americans Act, which authorizes support for state 
and community programs for the elderly, the Administration on Aging allocates 
funds to designated state agencies, which in turn make awards to area agencies on 
aging to foster the development of comprehensive and coordinaied services to the 
elderly. Home repair services for older Americans constitute one of the program 
areas given priority status under the 1975 amendments to the act. Although home 
repair assistance is not intended primarily to improve security of homes against 
crimes, this can be one of the beneflts of such home repairs. 

Silver-haired legislature 
In November 1980, Governor Edward J. King and the Department of Elder Affairs 

sponsored the first session of the Ml>ssachusetts Silver-Haired Legislature. Earlier 
in the year, elderly citizens throughout the Commonwealth were elected to their 
respective senatorial and representative districts by a popular vote of their peers. 
These delegates held a mock legislative session in the State House for three days, 
discussing, proposing and acting on issues of concern and interest to the contempo­
rary Massachusetts elderly population. 

A modified set of parliamentary rules were devised to regulate procedures and six 
committees were organized to initially consider the various proposals brought before 
the session (Commerce and Labor, Education and Housing, General Legislation, 
Health, Human Services and Elder Affairs, and Ways and Means). The Silver­
Haired Legislature acted on 12 priority proposals over the course of three days, 
including one proposal which would provide mandatory sentencing for a violent 
crime committed against a senior citizen. These proposals which represent issues of 
primary concern to the elderly population in the Commonwealth relate to: 

Fuel adjustment surcharge 
Tuition exemption for Senior Citizens (60+) attending state colleges. 
Security protection at elderly housing developments. 
Mandatory sentence for violent crime committed against Senior Citizens. 
Intervention by the Attorney General and Department of Public Health to protect 

nursing home residents if nursing home is in danger of closing. 
Use of the Living Will. 
Funding of municipal Councils on Aging. 
Nutrition programs for the elderly. 
Home care service. 
Tax exemption on property tax for certain persons over 65. 
Motor vehicle license and registration fees for individuals age 65+. 
Reductions in the taxation of interest and dividends for persons age 65 and over. 

Crime and the elderly conference 
The Massachusetts Committee on Criminal Justice (MCCJ) in cooperation with 

the Massachusetts Department of Elder Affairs, and the Executive Office of Public 
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Safety presented a statewide conference on Criminal Victimization of Older Ameri­
cans on Dec.ember 10, 1980. The primary goal of the conference was the develop­
ment of polIcy recommendations concerning crime and the elderly. These recom­
mendations will be incorporated into the policy platform to be developed in April 
1981 for th~ Massac~usetts White House Conference on Aging and will be presented 
to the NatlOnal WhIte House Conference on Aging which will be held in December 
1981. 

Governor King addressed the conference and announced that shortly he would be 
sendi~g legislativ~ proposals on crime to the General Court. Attorney General 
FrancIs X. BellottI, another featured speaker, also acknowledged the need for in­
creased penalties for offenses committed against the elderly and he outlined the 
current efforts of his office in combating crime against the aged. 

At the conference, it was announced that an "Elder to Elder Escort Assistance 
Program" is expected to begin in the Spring. This program will offer the use of 
volunteer retirees to escort and assist other elder citizens to and from various local 
destinations such as supermarkets, shopping malls and hospitals. The program will 
be sponsored by the Department of Elder Affairs and administered through the 
MCCJ. 



APPENDIX 3 

HOLYOKE CHICOPEE REGIONAL SENIOR SERVICES CORP., 
Holyoke, Mass. 

The Holyoke Chicopee Regional S'enior Services was incorporated in August of 
1974 as a Home Care Agency, and in 1977 was designated as an Area Agency on 
Aging under the Older Americans Act by the Massachusetts Department of Elder 
Affairs. The experiences of our staff with several thousand elderly clients over these 
years have revealed many areas of unfair practices and fraud which remain of 
grave concern to us. The following list brings these to your attention: 

INSURANCE POLICIES 

1. Although promises to simplify the language and form of insurance policies 
have been heard for years, no laws, no regulations have been promUlgated to 
guarantee clear, simple English, so that ouf' elders, and all of us, understand the 
terms of insurance being offered or purchased. 

2. All charges on monthly insurance bills should be clearly identified, so that the 
elder consumer cannot be billed more than once for any installment. Rate increases 
and surcharges especially should be identified as such. 

3. Consumer protection agencies are not created to assist the elderly consumer in 
making knowledgable decisions about the purchase of insurance; rather, they exist 
to intercede after the unfortunate and often disastrous results of misinformation 
and malpractice have brought the tragic cases of cheated elders to their attention. 
How many of our elders buy duplicative and unnecessary insurance, beggaring 
themselves to maintain payments and often going without food, fuel and warm 
clothes to meet the demands of the insurance companies? 

DRUGS AND MEDICATIONS, SIGHT AND HEARING AIDS 

1. Advertisements for over-the-counter drugs which promise miraculous relief 
from the many symptoms to which our elderly are particularly prone are mislead­
ing, and, in many cases, dangerous, as the drugs described, particularly on the 
television screen, are often counter-indicative to the medications prescribed by 
physicians. Warnings to check with one's physician should be clearly included in 
each commercial. 

2. In the case of generic drugs, which would save our elderly and the third party 
reimbursement agencies much money, we often find elders bringing their prescrip­
tions for generic drugs to a local pharmacist and being told the drugs are not 
available. This is often untrue, but the elders will consequently pay for the more 
costly name brands. Why shouldn't all pharmacists be required to stock and adver­
tise generic brands of drugs? 

3. Hearing aids and other similar devices are another area for grave concern. 
Legislation should be passed which prohibits the agency which tests for hearing 
impairment from also selling hearing aids. Too many of our elderly clients have 
purchased hearing aids which are ill-suited to their needs, do not function well, and 
cost a great deal. There is no "return" policy on such devices. Only trained audiolo­
gists should test for hearing, and they should recommend only types of hearing aids 
rather than name brands. 

CONSUMER AIDS 

1. Elders are often not aware of exactly what Medicare pays for, and what 
acceptance and non-acceptance of assignment by a provider means to them finan­
cially. The Social Security Administration should be responsible for educating the 
elderly about Medicare functions, at the time the elderly apply for their Medicare 
cards. 

2. Unit pricing in grocery stores and supermarkets is a valid and useful mecha­
nism for those who can read and understand the labels. For the elderly, whose 
eyesight is often not up to deciphering small shelf labels at a distance, a system 
which labels each paclwge simply would be much better. The elderly shopper could 
.then bring the package up close to the eyes before making a decision to purchase. 
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S 3 .. Th~.l!lst a~~a which concerns us here is the availability of information on 
e1110r 1 lzen Is~ounts. An example of this is in the auto insurance industr in 

Massachusetts: W~lle we are a~l billed extra in our premiums prior to age 25, w~ do 
~ot,~s surel1, l~~elve the bene~lts of. the State's insurance "discount" or "rebate" to 
~ts rer 65 CItIzens. Wh~re fmancial or other benefits accrue to the elderly, such 

h
eneldltsb shoul~ be advertIsed, and th~ agencies responsible for disbursing them 

s ou e reqlUred to carry them out! 
re;o~~~.k you for your attention to thi. ~ testimony, and for including it in your 

Respectfully submitted. 

o 

PRISCILLA L. CHALMERS 

Executive Dir~ctor. 

.~, _____ -:a...._~ __ .-_. _________________ ~ 




