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PREFACE 

This study grew out of a research and demonstration project aime.d at 
re~ucing trial court delay that was funded by the Adjudication Division of the 
Law Enforcement Assistance Administration and executed by the National Center 
for S~ate Courts. I was principally respo~sible for the research component of 
the f1rst phase of that project, an endeavor that culminated in pUblication of 
a monograph entitled Justice Delayed in late 1978. 

. A majot conclus~on of that research was that the pace of litigation in 
urban,t~ial courts 1S strongly related to norms and attitudes held by local 
pract1t!Oners regarding the proper pace of litigation -- an, element of what we 
termed, lo~al 7egal culture." The suggestions of that research, together with 
clear 1mp11cat10ns of recent interview-based work on crimin.al courts conducted 
by others, are the foundation of this study. Its principal aim is to determine 
wheth:r a,concept as elusive as legal culture could be opercitionalized in 
quant1tat1ve terms and extended beyond ,the issue of delay. 

,I am reluctant to express my gratitude to those who cont:ributed to this 
~roJect for fear that the sins that undoubtedly pervade this manuscript may be 
1naccuratel~ attributed to those who were so helpful to. me in its preparation. 
B: that as 1t may, some acknowledgement of my manifold debts is inescapable. 
F1rs~, I ~us~ thank the practitioners who helped so much __ in the Bronx: 
JUst1ce W111~am Kape~man, Mario Merola, Archibaid Murray, Leroy Brown, Joel 
Blumenfel~; 1n Detr01t: Chief Judge Samuel Gardner, William Cahalan Myzell 
Sowell, M1chael Fried; in Miami: Chief Judge Edward Cowart, Judge J~hn 
T~nksle~, Janet Reno, Bennett Brummer, Hank Adorno, David Weed. and in 
P1t~~burgh: President Judge Michael O'Maliey, Judge Rob~rt Da~er, Bob 
Colv:lle, Lester Nauhaus, Charles Starrett, Walter Blunt. At the National 
Inst1tute of Justice I received support and patience from Carolyn Burstein 
Cheryl Martorana, a~d Debra Viets. Larry Sipes at the National Center for' 
Sta~e Courts estab~1shed exactly the right supervisory relationship: one of 
b:n1gn,n:glect. Mlchael Kenny and William Macauley were of enormous help in 
~1t: ~1S1tS and data analysis. Finally, I want to thank the following 
1nd1V1duals who read and commented on all or parts of the manuscript: Joel 
Grossman, Milton Heumann, Martin Levin, Roger Marz, Steven Flanders, and 
Austin Sarat. 
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CHAPTER I 

CONCEPTUALIZING LOCAL LEGAL CULTURE 

This study examines the attitudes and beliefs of the judges, prosecutors 
and defense attorneys who control much of what happens to criminal defendants 
in the felony courts of four Ame.rican cities. It investigates not their 
general views on politics, or crime, or even on the disposition of criminal 
cases. Rather, the focus is on how these practitioners believe a set of 
specific criminal cases could b'est be handled by a court system that was given 
adequate resources and staff. The rationale for embarking on this study 
requires some explanation. 

CHANGING MODELS Oli' CRIMINAL COURTS 

There once was a time, just 20 years ago, when observers could speak with 
certitude on the operation of American criminal courts. The unitary image 
portrayed resembled that depicted on the then-popular Perry Mason television 
series: deliberate, adversarial, unambiguously accurate in the vast majority 
of cases. It should not be assumed that this vision of reality was held only 
by the uninformed. Indeed, the Harvard Law School faculty put together in 
1959 a series of lectures on the operation of the American legal system which 
discussed criminal justice in three segments: "The Adversary System," "Trial 
by Jury," and "The Rights cf the Accused in Criminal Cases."l Nowhere in 
this te deum is found a mention of plea b~rgaining2 (then, as now, the 
predominant mode of disposition in most criminal courts), the problem of 
delayed resolution of criminal cases,3 or even the extraordinary diversity 
of dispositional patterns across American jurisdictions. Rather, the image 
portrayed was that of a unitary system, unfailingly adversarial and 
overwhelmingly fair to all concerned. 

The aecade of the 60's changed this image appreciably. It brought with it 
assassinations, urban and campus riots, il "crime explosion," and growing 
public distrust of all governmental agencies -- including the criminal courts. 
This period also saw publication of a number of highly critical accounts of 
criminal justice in America: the reports of two national crime commissions4 

1 't!a,rold J. Berman (ed.), Talks on American Law (New York: Vintage Books, 1961). 

2 "(T)he right to a fair trial is crucial. It is here that the question of 
gUilt or in'nocence is finally decided." Ibid., p. 62. 

3 "(T)he trial must be speedy ••• , and court rules giving priority to criminal 
cases are an essential element in the process of speedy determination of guilt 
or innocence." Ibid., p. 63. 

4 National Advisory Commission on Criminal Justice Standards and Goals, Report 
on the Task Force on Courts (Washington: Government printing Office, 1973); 
President's Commission on Law Enfor'cement and the Administration of Justice, 
Task Force Report: The Courts (Washington: Government printing Office, 1967). 
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and the American Bar Association,S a book by a former Attorney General,6 
numerous scholarly accounts7 and an influential newspaper series. 8 Like 
the more complimentary writings they replaced, this reform-oriented literature 
tended too generalize about the American criminal court system. But this 
system was described in terms of rampant and unguided plea haggling rather 
than adversarial trials, "assembly line" dispositions rather than the careful, 
individualized consideration of cases previously praised, hopeless delays in 
the place of "swift and sure" justice, and institutionalized unf~irness to 
both criminal defendants and society at large. 

Growing public concern with crime and criminal justice since the 
mid-1960's spawned a number of initiatives to effect reform. The documented 
results of a number of these attempts to reform criminal courts, together:'lith 
a growing number of research studies, suggest that neither the pious rectitude 
of the Perry Mason model of American criminal courts nor the uniformly 
negative image of the early reformers fits very well with r,eality. 
Furthermore, the experiences of court reform over the past decade present a 
sobering picture of the difficulties involved in bringing about real change in 
the existing pattern of criminal court dispositions. A few examples may be 
instructive. 

A major theme of the reform literature of the late 1960's was the 
injustice and irrationality of plea bargaining. The practice'was condemned 
both by liberals (as being unfairly "coercive" to defendants9) and 
conservatives (for producing overly lenient sentenceslO). In response to 
these criticisms a number of local district attorneys set oui to restrict if 
not eliminate the negotiated guilty plea. They were seldom successful. 
Rather than stopping plea negotiations, these reforms typically changed only 
the form of the bargains o~ the major participants in the process. One 
prosecutorial attempt to eliminate plea bargaining in drug sale cases, for 
example, resulted in cessation of defense-prosecutorial negotiation over 

5 

6 

7 

8 

9 

10 

See the numerous publications of the American Bar Association project on 
Standards for Criminal Justice. 

Ramsey Clark, Crime in America (New york: Simon and Schuster, 1970). 

The list is too extensive to report here. Perhaps the best known 
scholarly broadside is Abraham Blumberg, Criminal Justice (Chicago: 
Quadrangle Books, 1967). 

~he series, which originally appeared in the Christian Science Monitor, 
is collected in How.ard James, Crisis in the Courts (New York: David 
McKay, 1967). 

See Albert Alschuler, "The Prosecutor's Role in Plea Bargaining," 
University of Chicago Law Review 36 (1968): 50: National Advisory 
Commission, Task Force Report: The Courts, esp. p.48. 

These charges were typically made by practitioners, particularly those 
running for office. The major concerns are summed up in National 
Advisory Commission, Task Force Report: The Courts, p. 44. 
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charge: but in its place grew up defense-judge negotiation over sentence. ll 
Similar experiences have been documented elsewhere. 12 

Another target of reform has been the problem of criminal court delay. 
"Justice delayed is justice denied" became the rallying call for a movement 
that has expended sUbstantial federal, state and local governmental funds to 
speed up the disposition of criminal cases. 13 Court delay has been attacked 
in a number of ways: by temporary assignment of judges to courts with 
substantial backlogs, by legislative or appellate court imposition of 
speedy-trial rules, through institution of various pretrial conferencing 
schemes. Yet when these programs are evaluated on the basis of long-term 
result on disposition time the results are often disappointing. A temporary 
infusion of judges tends to produce a temporary acceleration in disposition 
time which often disappears soon after the program is concluded. 14 New 
speedy-trial rules are waived by both prosecution and defense and thus fail to 
alter the existing pace of litigation. 15 Elaborate pretrial conference 
programs are typically unsuccessful or even counter-productive. 16 

A similar picture has been presented by legislative efforts to alter 
sentencing practices in criminal courts. Mandatory minimum sentences and 
other attempts to restrict the sentencing discretion of local officers 
frequently fail to change the substance (as opposed to the form) of criminal 
dispositions. prosec~tors lower or drop charges carrying mandatory sentences 
in exchange for guilty pleas: judges agree in advance to find defendants not 
guilty after pro forma bench trials to avoid mandatory sentences believed to 
be inappropriately harsh. police or prosecutors may not even bring charges 
carrying statutory minimum sentences in cases where the sentence is felt to be 

11 

12 

13 

14 

15 

16 

Thomas Church, Jr., "Plea Bargains, Concessions, and the Courts: 
Analysis of a Quasi-Experiment," Law and Society Review 10 (1976): 377. 

See Note, "The Elimination of plea Bargaining in Black Hawk County: A 
Case Study," Iowa Law ~eview 61 (1975): 1053: Milton Heumann and Colin 
Loftin, "Mandatory Sentencing and the Abolition of Plea Bargaining: The 
Michigan Felony Firearm Statute," Law and Society Review 13 (1979): 393. 
Cf. Michael Rubinstein and Teresa White "Alaska's Ban on plea 
Bargaining," Law and Society Review 13 (1979): 367. 

Much of this literature is ,summarized in Thomas Church, Jr., et al., 
Pretrial Delay: A Review and Bibliograp~ (Williamsburg, VA: National 
Center for State Courts, 1978). 

See Thomas Church, Jr., Justice Delayed: The Pace of Litigation in Urban 
Trial Courts (Williamsburg, VA: National Center for State Courts, 1978), 
pp. 24-31, 79-81. 

See Ibid., pp. 47-49, 78-79. 

See Raymond Nimmer, "t\ Slightly Moveable Object: A Case Study in 
Judicial Reform in the Criminal Justice Process: The Omnibu:J Hearing," 
Denver Law Journal 48 (1976): 206. Cf. Anne Heinz and Wayne Kerstetter, 
"pretrial Settlement Conference: Evaluation of a Reform in plea 
Bargaining," Law and Society Rev.iew 13 (1979): 349. 
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out of line. The net result is often that the sanctions imposed for the type 
of criminal behavior addressed by the sentenc,ing reforms are altered very 
little. 17 

These experiences demonstrate the extraordinary ability of criminal courts 
to absorb reform efforts both large and small without any substantial change 
in operation. That criminal courts exhibit such tenacity in maintaining 
existing ways of doing things can be attributed in large part to the 
well-documented resistance to change of many judges, prosecutors, and defense 
attorneys. 18 This resistance is inevitably accompanied by willingness to 
take diversionary action to circumvent unwelcome alteration in the status 
quo. Hence speedy-trial rules may be happily waived by both prosecutor and 
defense attorney, neither of whom are particularly anxious to move cases more 
speedily than they consider to be necessary. Or the judge and the attorneys 
in a case find a procedural device to circumvent a mandatory minimum sentence 
or prohibition of plea bargaining where it is felt by all to be inappropriate. 
As one trial judge described the process, "When faced with an unpleasant 
policy, resourceful attorneys, assistant prosecutors and judges will generally 
find acceptable ways to get around it."19 

Why this uniform resistance to change? The answer advanced in a number of 
recent studies is that change disturbs a complex informal net of inter­
relationships and expectations existent in any criminal court. Aptly termed 
by one researcher the "local discretionary system,"20 this delicate series 
of expectations and habitual accommodations among formal adversaries allows 
the court to make decisions regarding individual defendants while insuring 
that the interests of regular participants in the process -- judges, attorneys, 
police and other court personnel -- are also protected. The formal adversarial 
nature of the system is thus overlaid by a quasi-organizational mode of 
operation in which regular participants cooperatively dispose of the criminal 
cases before them. Any attempt to alter existing practice threatens this 

17 

18 

19 

20 

See Association of the Bar of the City of New York, The Nation's Toughest 
Drug Law: Evaluating the New york Experience. Washington, D.C.: Drug 
Abuse Council, Inc., (1977): James A. Beba., "And Nobody Can Get you 
Out: The Impact of a Mandatory Prison Sentence for the Illegal Carrying 
of a Firearm on the Use of Firearms and on the Administration of Criminal 
Justice in Boston," Boston Law Review-57 (1977): 96-146, 290-333: Heumann 
and Loftin, "Mandatory Sentencing and the Abolition of Plea Bargaining." 
See, generally, Albert Alscbuler, "Sentencing Reform and Prosecutorial 
Power: A Critique of Recent Proposals for 'Fixed' and 'Presumptive' 
Sentencing," University of Pennsylvania Law Review 126 (1978): 550. 

For a discussion of the problems generally encountered by reform in the 
criminal justice system, see Raymond T. Nimmer, The Nature of System 
Change: Reform Impact in the Criminal Courts (Chicago: American Bar 
Foundation, 1978). 

Church, "Plea Bargain~, Concessions and the Courts," p. 400. 

Nimmer, "A Slightly Moveable Object." 
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hence the frequently observed coo,perat~ve effort entire informal syst0.m: b ness as 
to circumvent changes and mainta~n us~ of regular participants 

usual. 2l 

BROADENING THE ORGANIZATIONAL PERSPECTIVE 

This study is an effort both to supplement and :o,modifY t~e 
d' f the operation of cr~m~nal cour s 

organizational understan ~ng 0 d' t on an observation made during a 
previously described. It is base, ~n par ro'ect investigating the 
precursor to thi~ research22a nat~ona!h:~o~:s~ar~h the project staff (of 
problem of pretr~al delay. Dur~~~ ble amount of time traveling to 21 
which I was a membe~) spent ~dc~n~~ne~~e speed with which they handled 
urban courts that d~ffered w~ e y t~ e emerging from our interviews 

" d "nal cases A common "em c~v~l an cr~m~ , 7 was not simply a general 
with lawyers and judges,1n,those co~~t~itigation __ no matter bow fast or 
contentment wit~ the e~~st~ng ~ace t f many attorneys and judges that 
slow -- but a fum bell.ef on t e par 0 that any significant 
their court's pace ~as really the onl~s~r~~~~a~~~~ produce injustice in 
speeding up or sl~w~ng down woul~ adlmthat the existing pace of litigation 
, d' 'd 1 cases We thus theor.~ze d' 
~n ~v~ ua. , fluenced by shared local norms regar ~ng 
in a court was supported and ~n Efforts to alter that pace run up 
how fast criminal cases ou~ht t~ move. n com lex organization. But 
against the institutional ~nert~a commo~ ~ol~e~ amo~g practitioners that 
in addition, such reforms fa~: a g:~:~~ isenot simply inconvenient but 
change in the spe:d of ca~~ ~~~~:~s~t of shared norms regarding case 
improper and unfa~r as we d· aspect of "local legal culture." 
disposition speed we terme one 

'1' t the least shared norms and attitudes 
The concept of cult~re ~mp ~e~ a utilized by anthropologists to 

conce~ning prope~ behav~or. ~r~~~~:!!i practices, rules v and inc~oate 
descr~be the myr~ad formal a~ , rticular tribe or other soc~etal 
communal judgments character~z~~g at~a disciplines as well. politipal 
grouping, it has been borrowed i ~ e~litical differences among nations 
scientists have att:mpted to ex~ a~:r~s of political culture.23 Social 
and even among Amer~can,st~te~ ~n ~ described the specifically legal 
scientists of several d1sc~pl~nes ave 

21 

22 

23 

Studies adoPtin~ this organizational perspective in
b 

onF:l~~gyr;~s~~ce: 
E' stein and Herbert Jaco , _ 

another include, James ~sen " urts (Boston. Little-Brown, 
An Organizational Analysis,o~ cnm~nalMc~h r plea Ba;gaining or Trial? 

plea Barga~n~ng: Lynn a e, , 
1977): Heumann, , k 1979). Blumberg, Criminal Just1ce. (Lexington, MA: Lex~ngton Boo s, , 

Church, Justice Delayed. 

, ' f 'ts applicability to ~ , f this literature and d~scuss~ons 0 ~ , 
(iQod rev~ews 0 '1 Grossman and Aust~n Sarat, 
judicial research candbe ~~U~dl~~e~~:rch " Washington University Law 
"Political culture an Ju ~c~a 't' "political culture, Trial 
~rterly 1971: 177-207: Herbert K~~l~~:;ed at the 1978 Annual Meeting 
Courts and Criminal Cases," paper e ~, , 
of the American Political Science Assoc~at~on. 
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aspects of a society in terms of legal culture. 24 More recently legal 
culture has been applied in a much narrower context to the nprms and attitudes 
concerning case disposition and participant behavior commonly held by 
practitioners in local trial courts.25 

At the local level legal culture can be an extremely useful concept for 
sorting out differences among courts and for explaining individual a~d 
system-wide behavior. Anyone who has spent much time in different criminal 
courts is aware of both obvious similarities and striking differences. courts 
vary along objective dimensions: size, organization, formal procedures. But 
they seem to differ ver~ much in more subjective terms as well: Lawyers 
constantly speak of diff~rences across courts in "local practice," a term that 
encompasses a great qeal more than the legal profession's version of mutual 
assistance commonly termed "professional courtesy." In their daily work 
practitioners speak frequently of "garb,age" cases, of an excessively harsh (or 
lenient) sentence, an "old" case, an "unnecessary" trial that wasted 
everyone's time, an attorney who is uncooperative or overly adversarial. Such 
statements imply existence of a set of shared standards regarding proper 
behavior of attorneys, judges, defendants. 

AS mentioned previously, shared norms regarding the pace of litigation 
have been hypothesized to exist in trial courts and be related to differences 
in actual disposition times observed across those courts. 26 Heumann 
suggests additionally that practitioners in the courts he observed shared 
views concerning the kind of case that was appropriate for a jury trial and 
the kind that was best settled by a plea bargain. 27 Others have described 
the "going ratesH for criminal sentences that exist in particular courts.28 
Studies of other types of organizations -- from legislative committees to 
tribal councils -- suggest that such informal rules and standards can have a 
powerful influence on behavior.29 

24 

25 

26 

27 

28 

29 

See Henry Ehrmann, Comparative Legal Cultures (Englewood Cliffs, NJ: 
prentice-Hall, 1976)7 Lawrence M. Friedman, "Legal Culture and Social 
Developement," Law and Society Review 4 (1969): 29. 
In addition to the delay study previously mentioned (Church, Justice 
Delayed) t' see Martin Levin r "Urban Politics and Judicial' Behavior," 
Journal of Legal Studies 1 (1972): 1937 Herbert Jacob, Debtors in Court 
(Chicago: Rand McNally, 1969) •. 

Church, Justice Delayed, ch. 4. 

Heumann, plea Bargaining, esp. ch. 5. 

Heumann, Plea Bargaining, pp. 75-781 David Sudnow, "Normal Crimes: 
Sociological Features of the Penal Code in a Public Defender's Office," 
Socal Problems 12 (1965): 52. 

See, e.g., the literature on norms and informal rules in the United 
States Congress best represented by Donald Matthews, U.S. Senators and 
Their World (Chapel Hill: University of North Carolina Press, 1960); 
Richard Fenno, The Power of the Purse (Boston: Little, Brown. 1966). 
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This normative dimension to the actions of criminal court practitioners is 
sometimes overlooked in studies attempt'ing to explain criminal courts solely 
in organizational terms. Such studies often view what goes on in court as part 
9f an elaborate effort of practitioners to maximize income, minimize effort 
and preserve an existing system of relationships and expected professional 
accommodations. It is one thing to say that practitioners resist efforts 
aimed at court reform because of systemic inertia and a desire to maintain 
existing professional perquisites. When proposed changes additionally run 
counter to strongly held and shared beliefs concerning what is fair and just 
in individual cases, the resistance takes on a somewhat different coloration. 
Before our understanding of local legal culture can be appreciably advanced, 
however, the concept needs more specificity. As currently used, the term is 
rather amorphous. 

This research attempts to operationalize and quantify key aspects of local 
legal culture that have been suggested in previous research. The measures 
developed will be applied in four courts to produce a kind of rough map of 
attitudinal agreement and disagreement among practitioners in the different 
courts. Finally, these normative measures will be related to actual 
dispositional patterns. The conceptual focus of the study is narrow: local 
legal culture will refer to the practitioner attitudes and norms governing 
case handling and participant behavior in a criminal court. As such, it 
differs from the typical anthro'pological use of the term in at least two ways. 

First, it focuses exclusively on attitudes rather than the broader range 
of societal attributes generally held by anthropologists to make up a 
culture. And the attitudes of interest relate narrowly to the way in which 
particular types of cases should be dealt with and to accepted standards of 
behavior7 more global legal views on the importance of law abidingness, for 
instance, or the proper role of law in the social order are not under 
investigation here. A second point of difference from anthropological usage 
involves the group of individuals being studied. We are dealing here with a 
narrowly defined subgroup of society: the practitioners in a particular court 
system. No attempt will be made to speak of the legal culture of even a city, 
let alone a broader area. 

A conceptual difficulty lies in the close relationship between local legal 
culture thus defined and existing case handling procedures. Neither "causes" 
the other in any simple sense. To the extent that system-wide norms exist, it 
will be argued that they influence participant behavior in courts much as they 
do, for example, in congressional committees. 30 Causality undoubtedly runs 
in both directions, as Heumann's study of how new practitioners learn plea 
bargaining norms from experience in court aptly demonstrates: the norms of 
new practitioners are influenced by the way in which cases are det\lt ~lith in 
the court, but those practices are similarly supported against change by 
stable practitioner norms regarding proper procedures. 3l That the 
relationship is reciprocal lessens neither its theoretical nor its policy 
import. Neither does t,he difficulty of ascertaining the determinants of local 
legal culture. I suspect that local legal norms grow and change through a 

30 See Fenno, The Power of the Purse. 

31 Heumann, Plea Bargaining, esp. chs. 4-6. 
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gradual process of accretion affected by political, economic and social 
variables, the number and type of criminal cases that make up court workload, 
recruitment patterns, levels of compensation for judges and trial attorneys, 
and simple historical accident. Given the current state of knowledge in the 
are~, the search for their determinants in a particular court is likely to 
remain on the level of informed speculation for some time. 

A major assumption of past studies under investigation in this research is 
the existence of distinctive and shared local norms governing the disposition 
of criminal cases. A somewhat different, indeed in a sense contradictory, 
hypothesis of this study originated in my hunch that in the rush to expose as 
false the theoretical pieties of the adversary system, social scientists may 
have overlooked aspects of the process in which real -- as opposed to purely 
formal -- conflict characterizes the disposition of criminal cases. This 
hunch has been nurtured by observing the obvious distaste many trial lawyers 
working in a district attorney's office seem to have for the defense side in 
general, a feeling often reciprocated by defense attorneys. (Possibly the 
most graphic evidence of this antipathy came from reports in Miami that the 
annual prosecutor-public defender softball game had degenerated into a fist 
fight the summer I was conducting interviews.) After years of scholarly 
debunking the "adversarial myth," it may be that the ad'",'ersary system is in 
need of what Martin Diamond once called "bunking." 

Quite obviously the formal symbol of the adversary process, the trial, 
does not typify the usual mode of handling criminal cases. ,But conflict can 
animate negotiation procedures as well, as, the bargaining surrounding trade 
union contracts or international treaties well illustrates. Trials -- the 
legal equivalent of strikes or wars in the preceding analogies -- need not 
occur in every case to demonstrate that prosecution and defense take their 
adver:sary roles seriously. In particular if prosecution' and deiense hold 
substantially different views concerning what should be happening to criminal 
cases, at least the prerequisites for real conflict exist. The organizational 
literature has emphasized to such a great extent the absence of 
prosecution-defense conflict and their general agreement and cooperation to 
process criminal defendants through an almost bureaucratic process that very 
little room is left for these kinds of attitudinal differences. 

These ruminations suggested the desirability of ascertaining in detail how 
participant attitudes vary both within and across courts. The following 
section describes the methodology used in this study to extract these 
practitioner attitudes. 

ASSESSING LEGAL CULTURE 

A project aimed at investigating a concept as indistinct as local legal 
culture immediately faces the problem of how to get an analytical handle on 
the subject of inquiry. Most previous studies of norms and attitudes of court 
practitioners based their findings on observation and in-depth interviews. 
Using the ethnographic tools of an anthropologist investigating an alien 
society, these researchers immersed themselves in the life of a courthouse. 
To the extent possible given constraints of time and money, they watched, 
listened, and gradually gained the confidence of the courthouse regulars. 
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The raw data for these studies are thus hurriedly scribbled notes on events in 
and out of the courtroom, tapes or notes of participant interviews, together 
with subjective impressions and hunches. At its best, this type of research 
probably provides as rich and illuminating a picture of local court norms and 
practices as can be obtained. 32 

This method has obvious shortcomings, however. It is time-consuming and 
therefore expensive, particularly when the researcher is interested in 
comparing several courts. Furthermore, it is always subject to the pejorative 
"impressionistic." This appellation is all too often applied unfairly by 
social scientists overly impressed by the importance, if not the infallibility, 
of quantitative data. It is undeniable, however, that thoughtfully designed 
quantitative inquiry does provide an opportunity to gain an added degree of 
analytical precision that is especially important in comparative research. 
Ethnography becomes particularly problematic when a researcher's goal is to 
dissect and compare relatively narrow differences in attitudes across several 
courts. 

The major alternative to an anthropological approach is a general attitude 
questionnaire administered to a sample of practitioners in the courts being 
examined. Lawyers and judges are typically asked to categorize the extent of 
their agreement or disagr~ement with a number of general statements designed 
to reveal the attitudes under investigation. This technique has the advantage 
of permitting comparable quantitative data to be gathered in several courts at 
a relatively low cost per respondent. 33 

While this methodology can yield interesting results, legal professionals 
often resist answering general questions regarding case disposition. Trained 
to search for minute distinctions and to focus on the particular', lawyers tend 
to be uncomfortable with abstract questions concerning process. We are just 
beginning to understand the extent to which the disposition of criminal cases 
is complex and particularistic. Recent interview-based research has suggested 
that local attitudes regarding how a case should be handled vary considerably 
with its seriousness, the antecedant history of the defendant, the strength of 
the evidence. Hence much of lawyers' reluctance to generalize may be 
well-founded. 

The difficulties inherent in the previously used methods for ascertaining 
practitioner attitudes argue for a different approach. If local legal culture 
exists as an influence on the disposition of individual criminal cases, then 
questions might best be directed toward specific factual incidents. This 
somewhat novel alternative was adopted in this research. A questionnaire was 
designed which included brief descriptions of 12 hypothetical cases. 

32 Good examples of such studies include Heumann, plea Bargaining; Mather, 
plea Bargaining or Trial~ Lief Carter, The Limits of Order (Lexington, 
MA: Lexington Books, 1974). 

33 See James Gibson, "Judges' Role Orientations, Attitudes, and Decisions: 
An Interactive Model, American Political Science Review 72 (1978): 9l1~ 
John Hogarth, Sentencing as a Human Process (Toronto: University of 
Toronto Press, 1971). 
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The descriptions included a summary of the victim's story, the facts 
surrounding the defendant's arrest, witnesses and their testimony, physical 
evidence, and antecedant information on the defendant. 34 

The factual skeletons of the cases were obtained from actual closed files 
in the Wayne County prosecuting Attorney's Office; they are thus not purely 
hypothetical. These facts were modified, however, so as to provide systematic 
variation in the 12 cases eventually used along the three dimensions found in 
previous research to affect disposition: 1) seriousness of the criminal 
incident, 2) prior criminal record of the defendant, and 3) strength of the 
evidence. Under these circumstances, it should be obvious that the cases are 
almost surely not a representative sample of any court's actual caseload. The 
attempt was not to be representative but to provide in a limited numbp.r of 
hypotheticals a mix of the factors generally held to influence the processing 
of criminal cases. 

Three separate elements of local legal culture are analyzed in this 
. research: norms governing mode 'of diposition, sentence, and disposition 
time. These particular dimensions were chosen because of suggestions of their 
existence in prior research and b~cause of their clear policy importance. The 
latter reason was particularly crucial. virtually every major criminal court 
reform in the past decade has been explicitly aimed at tbe manner in which 
cases are decided (plea bargain, jury trial, diversion, etc.), the length of 
time the cases take to reach a conclusion, or the sentences meted out to 
convicted defendants. The extent to which such reforms may run counter to 
conflicting practitioner attitudes is the major policy-related theme of tbis 
research. 

In order to pursue these inquiries, practitioners in four cities were 
asked the same set of questions after each hypothetical case: one query 
regarding proper mode of disposition, one on the preferred sentence if guilty, 
and one on appropriate disposition time. Obtaining normative judgments on 
procedural issues is complicated by the problem of providing a clear context 
for the responses. Should respondents be requested to assume their existing 
caseloads in determining, for example, the appropriate mode of disposition for 
a case? Or should they assume some ideal system in which everyone involved 
worked on one case at a time and where there were no resource constraints? 
The former assumption ties the normative judgments of respondents too closely 
to existing practices; any differences observed between courts on this basis 
might simply be caused by unequal caseloads of participants or answers might 
reflect predictions of actual outcome rather than norms regarding proper 
outcome. The latter alternative is too ambiguous or speculative to yield 
consistent results. If legal culture exists as a day-to-day influence on case 
dispositions in a court, it is related to real cases in a real system and not 
to some ethereal ideal. 

34 

1 / 

A somewhat similar methodology was adopted in a study of prosecutors' . 
offices in several cities. See Joan Jacoby, Edward Ratledge and Stanley 
Turner, Research on Prosecutorial Decisionmaking: phase I Final Report 
(Washington, D.C.: Bureau of Social Science Research, 1979). 
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A middle ground was chosen between these two opposing alternatives. 
Respondents were asked to assume a court system with "adequate, t?ut not 
unlimited, resources;" one in which "prosecution, defense, and the court have 
adequate resources to deal with their caseloads in a fair and expe~itious 
manner." This formulation represents an attempt to obtain views concerning 
realistic goals for the criminal courts. The questions were designed in 
specific terms to ask the general question, "How would this case be dealt 
with in a properly operating and adequately funded court system?" A major 
policy implication of this research concerns the linkage between practitioner 
norms and resistance to reform. It was hoped that this relationship could be 
best illuminated by posing the attitudinal questions in terms of what might 
reasonably be expected of a real world criminal court system. 35 

The questionnaires were administered to judges, assistant district 
attorneys and defense attorneys in Bronx County (New york), Detroit, Miami and 
pittsburgh. The cities were chosen from among those studied previously in the 
National center's delay project because of the availability of extensive 
quantitative and qualitative data on the criminal courts in those cities. 
Existing data on the four courts sbow them to handle cases at different 
speeds, use trials and guilty pleas in differ.ent proportions, and sentence 
convicted defendants dissimilarily. It was expected that these differences in 
actual practice would be reflected in attitudinal differences among 
practitioners in the courts. . 

In each city, the presiding judge, prosecuting attorney, and head of the 
public defender or legal aid office were contacted and told about the 
project. In every case their cooperation was complete and gratifying. The 
defense perspective was represented exclusively by state-funded defense 
agencies in the Bronx, Pittsburgh and Miami. This choice was based primarily 
on the difficulty of sampling members of the private bar in each city and the 
fact that between 70 and 90 percent of the adult felony defendants in those 
cities were represented by such agencies. In Detroit the defense attorney 
sample was drawn from attorneys who were most frequently appointed by the 
court to represent indigent defendants since the city maintains no public 
defender office. 

Sample sizes for each city and category of practitioner varied from 5 
(Miami judges) to 42 (Miami prosecuting attorneys). The total number of 
questionnaires returned was 242. The questionnaires were distributed to all 
trial attorneys in district attorney and public defender offices by their 
supervisors. 

To the ext~nt possible, this distribution was preceded by a briefing of 
supervisors by the author concerning the nature of the research. Each judge 
sitting during the week project staff was at each court was contacted 
personally; those on vacation'or otherwise absent were left a questionnaire 
with a cover letter from th~ presiding judge. Questionaires were completed 
anonymously and were returned separately by respondents in an attached stamped 
envelope. Each questionnaire was then manually checked to eliminate ambiguous 
or illogical responses before being keypunched and analyzed by computer. 

35 The questionaire is reprinted in Appendix A. 
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Tbe exact number of prospective respondents actually given a questionnaire 
is unknown in most cases and thus a fully accurate rate of return cannot be 
computad for each sample. Table 1.1 indicates the maximum possible number of 
respondents in each category and the number of questionaires actually returned. 
The percentage indicated will therefore understate the actual response rate 
since potential respondents may not have been given questionnaires due to 
absence or inadvertance. Both the absolute number of questionnaires returned 
and the return rate varies substantially from category to category. There are 
obviously a number of respondent categories for which I would have wished for 
substantially more responses. This problem mandates that results be regarded 
as tentative rather than conclusive. It also argues against use of 
sophisticated statistical techniques. 

When assessing findings reported here, it should be remembered that the 
percentages expressed in Table 1.1 are not based on samples~ rather they 
represent the proportion of returns from the universe of all felony-level 
practitioners of each type in each city. The important issue 'regarding rate 
of return is the bias likely to be introduced into the substantive findings by 
a relatively low return rate among some groups of respondents. Such bias may 
very well be present in some categories here, but given the nature of the 
questrorfriaire, its likely direction is at the least not intuitively obvious. 

Problems inherent with low return rates in some groups are lessened 
somewhat by existence of much higher rates among related groups of respondents. 
The analysis that follows will focus primarily on rather broad areas of 
agreement and disagreement among groups of practitioners within and across 
court systems. In this context, it is hoped that the overall patterns which 
emerge may be put forward with somewhat more confidence than the lowest return 
rates might suggest, since the data often reveal consistent patterns across 
groups with both higber and lower responsa rates. 

In a sense, the "sampling" which took place in this reserach is roughly 
analogous to the self-selection process implicit in most interview-based 
research in the courts: for a variety of reasons, some practitioners simply 
do not want to take the time to be interviewed. Hence the group of . 
practitioners interviewed in ethnographic studies seldom approximates a random 
sample, and the nls are of necessity considerably smaller than those reported 
here. Given the nature of the subject under examination and the substantial 
practical difficulties of obtaining a consistently high rate of response in a 
number of different organizational settings, this research might best be 
viewed as falling somewhere between the ethnographic studies which generated 
its theoretical framework and work utilizing the more rigorous quantitative 
techniques borrowed ,from psychology. 

Measures of "actual court performance were obtained from a random sample of 
approximately 500 disposed felony cases in each court. TWo of these samples 
were originally drawn as part of tbe previous delay study~ two were drawn 
specifically for this project. Information on original charge, mode of 
disposition, key dates in the case history, prior record of the defendant, and 
seriousness of the criminal incident were colle~ted from court, district 
attorney, and police files. In three of the cities a supplementary sample of 
crimes against the person was drawn to allow a more detailed analysis of this 
category of case. 
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TABLE 1.1 
QUESTIONNAIRE RESPONSES 

~ 

Judges (criminal Division) 
Assistant D.A.'s (Felony 

Trial Divisions and 
Felony case Assessment unit) 

Legal Aid Attorneys 
(Felony Divisions) 

Detroit 

Judges 
Assistant prosecutors (Felony 

Trial, Warrant and pretrial 
Divisions) 

Defense Attorneys 

Miami -
Judges (Criminal Division) 
Assistant State Attorneys 

(Felony Divisions) 
public Defenders 

(Felony Divisions) 

pittsburgh 

Judges (Criminal Division) 
Assistant D.A.'s (Felony 

Divisions) 
public Defenders (Felony 

Divisions) 

Maximum 
possible 

Respondents 

24 

85 

75 

23 

45 

70* 

14 

50 

28 

14 

35 

25 

Questionnaires 
Returned 

9 

27 

12 

9 

39 

31 

5 

42 

11 

7 

30 

20 

* Total questionnaires distributed to Detroit defense attorneys. 
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Percent 
Returned 

38% 

32% 

16% 

39% 

87% 

44% 

38% 

84% 

39% 

50% 

86% 

80% . 
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The next chapter describes the main features of the criminal court systems 
in the four cities examined in this project. Chapters III to V report the 
substantive results of the research. 
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CHAPTER II 

FELONY COURTS IN FOUR CITIES 

This chapter describes the setting, structure and operation of felony 
justice in the Bronx, Detroit, Miami and Pittsburgh. No attempt is made to 
provide a comprehensive picture. Such an effort would require four separate 
books. Instead the sections that follow give in broad outline the 
distinguishing characteristics of the felony courts investigated in this study. 

The first four sections provide snapshots of the four court systems: the 
structure of the court and prosecuting attorney's office, provisions for 
indigent defense, an overall summary of the steps in the disposition of felony 
cases, and a brief overview of the- operation of the courts in more 
quantitative terms. Statistics derived from samples of closed felony cases 
will describe 'the types of caS93 in the caseload, predominant modes of 
disposition, and the overall pace of criminal litigation. A final section 
summarizes the major points of similarity and difference among the courts. 

BRONX COUNTY, NEW YORK 

Bronx County is one of the smaller of New york City's five boroughs with a 
population in 1975 of 1,377,000. The Bronx was a flourishing residential city 
as recently as the years immediately following World War II. In the past two 
to three decades, however, rapid deterioration of neighborhoods, accompanied 
by SUbstantial increases in unemployment and street crime, have made it a 
symbol of urban blig~t in America. This dubio~s distinction was formalized by 
visits of President Carter in 1977 and Pope John-Paul in 1979 to the "bombed 
out" areas of the South Bronx. These pilgrimages had all the flavor of 
war-time trips by heads of state to rally beleaguered troops in combat 
zones. l The population is now heavily black (24% in 1975) and Puerto Rican 
(22% of the 1975 population had Spanish surnames). 

The major criminal justice agencies in the Bronx are housed in two 
buildings one block apart located near the once-fashionable Grand Concourse, 
two blocks from Yankee Stadium. A stately depression-era stone edifice houses 
the Bronx County Supreme Court (the county's court of general jurisdiction)~ a 
new cement and glass building contains the Criminal Court '(the court of 
limited jurisdiction), Family Court, the main office of the Bronx County 
District Attorney, and central booking for the police department. 

1 One police station in the South Bronx that was under a virtual state of 
seige during the most violent years of the 1960's was dubbed "Fort 
Apache" by the police officers who worked there. By 1978 the surrounding 
area was so decimated that few buildings remained standing. Crime 
dropped in absolute terms with the precipitous fall in population. The 
precinct house is still in operation, although it is now referred to as 
"the little house"on the praitie." " 
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The Tammany Hall political machine is long dead in New York but remnan,ts 
survive. Party politics are very close to the criminal justice system in all 
boroughs of New York, and the Bronx is no exception. Vacancies on the 
Criminal Court are filled by the Mayor; on the Supreme Court, through a. 
complex systeln of nominating conventions. The bottom line in both instances 
is almost always party: the black robes of judicial office are seldom 
bestowed upon those who have not spent considerable time in party clubhouses. 
Party also provides lines of communication from the courts to higher levels of 
the judiciary and to borough and city governments. Relations are particularly 
close between the courts and the district attorney's office, a connection that 
also follows (Democratic) party lines. 

The criminal division of the Bronx County Supreme Court has 29 judges with 
approximately equal numbers of permanent justices and judges on temporary 
assignment from Criminal Court and from other courts both within New York City 
and from surrounding counties. The'criminal and civil divisions of the court 
represent more or less separate administrative units. The criminal division 
is presided over by an assistant administrative judge directly responsible to 
the administrative judge supervising all New York City courts. The 
administrative heirarchy of the New York State courts is extensive and 
comparatively strong, making these supervisory relationships significant. 

The Bronx County District Attorney's office prides itself on being one of 
the more progressive in New York City. The office initiated one of the first 
bureaus in the nation designed to give special consideration to cases 
involving serious crime and habitual offenders. Many of the recordkeeping 
functions are performed by computer. The office is frequently involved in 
innovative programs. Most new assistant district attorneys (a.d.a. IS) are 
recruited from local law schools; in the past several years competition for 
the jobs has been keen. Political connections of applicants reportedly play 
only a minor role in the selection process. Turnover in the office has been 
decreaSing over the past several years. At present, new a.d.a.'s are asked to 
stay a minimum of three years, trial attorneys generally have a minimum of one 
year experience in the office, and most bureau chiefs have been in the office 
five years or more. 

Indigent defense in all of New York City is handled by the Legal Aid 
Society, a private non-profit organization under contract to the city. The 
Legal Aid Society is the oldest organization of its kind in the country. The 
Bronx office employs 80 attorneys to handle felony cases. Separate divisions 
handle misdemeanor cases, appeals, and civil matters. Like the district 
attorney's office, the Legal Aid Society recruits most of its attorn&ys from 
local law schools, although cl substantial number of new attorneys attended 
other major eastern institutions. Turnover of trial attorneys is fairly low 
and, as with the district attorney's office, those handling felony trials 
generally have at least 1 to 2 years experience. 

Assistant district attorOi'~ys are assigned to courtrooms (or "parts") for 
several months at a time. These assignments are not only of fairly short 
duration but are also flexible in that a.d.a.'s may move from part to part 
following a case that is specially assigned to them. These procedures, 
together with the fact that legal aid attorneys are assigned to caSes without 
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established between part1cu ar JU e, ••• ,. 

Felony cases begin their court life in the Criminal Court -- the court of 
, "1 Court as well 3 limited jurisdiction. Most are disposed 1n Cr1m1na 'r to filing'in Criminal 

Relatively little screening of felon~ case~d~c~~r~m~~~~e the quality of police 

~~~~!~i:!!~~~;ha~e~~~= :!:~~t~oh:~~owe:nm~:e accurate assessment of a case to 
be made by an a.d.a. at its inception. 

dual concerns in the lower courts, particu~arly Volume and speed are the t 1 
in the courtrooms handling arraignments. Through unilateral p~osec~ or1a 

reduction in charges, dismissals and ~- more C~~~~~lYm~~eP;;ale:~g:~~~inelY 
d~fe~dan7~tCyh~~9:~s~!~:a~~!m~~a;:e:e~~~u~e~:i~e mis~emeanor sentences (1 year 
p ea gU1 h f Ion cases which cannot be handled as 
incarceration or less). ~h ose e d j~ry for indictment and bi,ndover to Supreme 
misdemeanors are sent to e gran, tensive screening of felony 

~~:~'be~~~eO~~:;I!e~~~~:: ~:~~;~: ~~u;~~y ;:r !Udge.caseload
4

in thi: court 
is quite low compared to the other thr7e courts 1n th1s study, but t e 
typical case is substantially more ser10US. 

Once in Supreme Court, most cases spend up to ~our months ~nfant ry plea 
' 1 here is to arr1ve at a satls ac 0 arraignment part. The pr1mary,go~ of bureau chiefs in the 

agreement. ImmediatelY,afte~ 1nd1ctme~t, : g~~~Pset outside limits for plea 
district attorney's off1ce d1SCUSS eac ca e 11 bound by these 

" A d a 's handling the case are genera y 
~:~~;~~~~~~~ns.· ~f~er both sides indicate they are ready :or tria! and

d 
to a 

conclude that a plea bargain is not forthcoming, the case 1S trafnts 7r~e 
" 1 ff ts to sertle the case short 0 r1a trial courtroom. Add1t10na ,e or th t'i the case is formally pled, tried, 

continue here for several more mon s un,1 er old cases. Once 

~~ ~~~~s::~~~~lt~i:i:~~~i~~s~!~i;±~nt~e~~g~~~t~~ :~~=;ei~di~tment) cases are 
either settled by plea or tried in short order. 

2 

3 

4 

TWo spe~ial prosecutorial bureaus ea 1ng ~ d I , w1'~h maJ'or offenses and 
~. , 'd to these divisions deal on a homicid'e are exceptions. A.d.a. s ass1gne 

long-term basis with judges and (to a lesse~ extent) legal aid attorneys 
who are also permanently assigned to deal w1th such cases. 

, 'all five boroughs in New A recent study of criminal case process1ng 1n h dIed in the Criminal 
York found that 77 percent of felony arrests were ,an, t' 
Courts. Vera Institute of Ju~tice, Felony Arrests~. T~:~~ ~~~~~~~t~O~f 
and Disposition in New, York C1ty'S Courts (New yor • 
Justice, 1977), p. 16. 

Court ]'udge in the Bronx disposed. of,ll~ In 1976, the average Supreme 51 M m1 
This figure compares with 354 in pittsburgh, and 7 1n 1a '. 

~:::Sis unavailable for Detroit Recorder's Court. Thomas ~hur~:79fus~,c;4 
Delayed, (Williamsburg, VA: National Center for State Cour s, ," • 
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Table 2.1 depicts how a sample of felony cases were handled in the Bronx 
County Supreme Court in 1978. Several important characteristics of the court 
emerge from the table. The first is the overall seriousness of the caseload: 
58 p~rcent of the cases were crimes of violence against the person~ 83 percent 
of those violent crimes were either rapes, robberies or homicides (these three 
offenses comprise over 43 percent of the total caseload of the court). The 
other side of this picture is the relative absence of property crimes (only 20 
percent of the caseload). The extensive screening accomplished by the 
district attorney and the Criminal Court prior to indictment is reflected in 
the general lack of cases involving such crimes as assault and theft, for 
example, and also by the small number of dismissals occurring in Supreme 
Court. Pre-indictment culling of weak or less serious cases in the Bronx is 
the most extensive of any of the four courts examined in this study. 

The overall emphasis on obtaining guilty pleas can be seen in the 
proportion of cases disposed by plea: 84 percent of the cases not dismissed 
were pled. This predominance of guilty pleas is apparent across all cases, 
although the proportion of defendants pleading guilty falls somewhat as the ,­
charges become more serious. Ninety-one percent of the cases involving 
property crimes were resolved by guilty pleas~ 87 percent of the robberies but 
only 65 percent of the murders were pled. The row totals also indicate that 
those cases in which the defendant does not plead guilty generally proceed to 
jury trial: only 9 of the 581 cases in the sample were disposed of by 
non-jury trial. 

As might be inferred frout the preceding discussion of the steps in the 
disposition of criminal cases, felony cases move rather slowly in the Bronx. 
The median case in the sample took almost seven months from arrest to either 
guilty plea, dismissal or jury verdict; 25 percent required more than a year. 
The median jury trial was concluded approximately 10 months after the 
defendant was arrested. 

DETROIT, MICHIGAN 

Detroit, the automotive capital of America, shares many of the u'rban woes 
of the Bronx: declining population, high unemployment, racial tension. The 
population was 1,335,100 in 1975, of which 45 percent were black or of 
hispanic origin. According to F.B.I. uniform crime statistics, the per capita 
incidence nf viol~nt crime is higher in Detroit than in any of the other 
cities investigated in this research. 

All crimes committed in the city of Detroit fall within the jurisdiction 
of Recorde~'s Court, a court with jurisdiction limited to criminal cases within 
the city limits. The court, the main office of the Wayne County prosecuting 
Attorn~y, and various other criminal justice agencies are located in the 
12-story Frank Murphy Hall of Justice, a comparatively modern and function~l 
building located several blocks from the main downtown area. Immediately 
adjacent to the courthouse are police headquarters and the Wayne County Jail. 5 

5 For an informative and comparatively recent description of Detroit 
Recorder's Court, see James Eisenstein and Herbert Jacob, Felony 
Justice: An Organizational Analysis of Criminal Courts (Boston: 
Little-Brown, 1977), ch. 6. 
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Mode of Disposition 

Guilty Plea 

Non-Jury Trial 

Jury Trial 

Dismissal 

other 

t;:; Totals 
(% of all 
Cases) 

Homicide 

28 
(54.9%)* 

3 
(5.~) 

12 
(23.5%) 

8 
(15.7%) 

0 
( 0'10) -
51 

(8.8"10) 

-------------------- -----------

TABLE 2.1 

BRONX COUNTY SUPREME COURT 
CRIME TYPE BY MODE OF DISPOSITION 

(1978 Dispositions) 

Rape Robbe tv Assault Drugs weapons 

19 124 37 47 38 
(45.2%) (75.6')'0) (71.2%) (88.7%) (76.0%) 

1 2 0 0 2 
(2.4%) (1.2%) (0%) (0"10) (4.0"10) 

7 16 8 4 8 
(16.7%) (9.8"10) (15.4%) (7.5%) (16.0"10) 

15 19 7 2 2 
(35.7%) (11.6%) (13.5%) (3.8"10) (4.0"/0) 

0 3 0 0 0 
( 0'10) (1. SOlo) ( 0'10) ( 0'10) ( 0",4) 

42 164 52 53 50 
(7.2%) (28.2%) (9. 0"10) (9.1%) (8.6%) 

Totals 
(% of all 

Burg1ar::l ~ Other Cases) 

61 3S 35 424 
(80.3%) (77.8%) (72 .9%) (73.0%) 

0 1 2 11 
( 0"10) (2.2%) (4·.2%) (1. 9"10) 

6 2 3 G6 
(7.9"10) (4.4"10) (6.3%) (11.4%) 

8 5 7 73 
(10.5%) (11.1%) (14.6%) (12.6%) 

1 2 1 7 
(1.3%) (4.4%) (2.1%) (1.2%) 

76 45 48 581 
(13.1%) (7.7%) (8.3%) (100%) 

*percentage f~gures in body of table are column percentages, ~, the percent of each crime type disposed by each mode. 
percentages may not total 100 due to rounding error. 
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party politics are less significant in Recorder's Court than in the 
criminal cOllrts of the Bronx. All judicial elections are formally non­
partisan in Michigan and contests for Recorder's Court are often wide-open and 
heavily contested. This fact, combined with the longstanding tradition of 
non-partisanship in city-wide elections in Detroit, militate against the kind 
of close courthouse-clubhouse ties present in older cities having more 
traditional political systems. 

Detroit felony cases do not originate in a court of limited jurisdiction. 
Arraignment, preliminary hearing and trial are all conducted in various 
divisions of Recorder's Court. The court also handles all misdemeanor cases 
arising in Detroit. The court has 13 authorized judgeships and has regularly 
been allocated several visiting judges as well. Since at least 1972 the court 
has been in the throes of a progression of "crash programs" to deal with a 
growing backlog of cases. 

In 1977 the most recent crash program was mandated by the Michigan Supreme 
Court. It placed Recorder's Court in a virtual state of receivership. A 
"special judicial administrator" was appointed with substantial authority over 
both the judges and a sizeable amount of federal grant money. The crash 
program lowered considerably th~ number of cases awaiting trial in Recorder's 
Court, although not without an accompanying charge that the backlog was 
reduced only by overly lenient plea bargains. The crash program ended in 1979 
in all but a formal sense and primary authority for running the court was 
returned to the judges. The judges on the court, however, are heterogeneous 
in terms of race, political persuasion, judicial philosophy, and commitment to 
the job, and reports of internecine court warfare sporadically appear in local 
newspapers. 

Like the Bronx County District Attorney, the Wayne County Prosecutor is a 
regular recipient of federal grants for new programs, computerized 
recordkeeping, and the like. Compared with other offices around the county, 
salaries for the 131 assistant prosecutors are high in Detroit, and turnover 
is low -- particularly at the supervisory level. Probably because of these 
factors, completion for professional openings in the office is keen. 

New attorneys typically serve in the misdemeanor courts and on preliminary 
exams for a period of apprenticeship. They move then either to appeals or to 
one of the trial courtrooms. The more seasoned veterans are assigned to 
scr.een and write warrants and to hold the pretrial conferences in which plea 
negotiations are conducted. Office organization is complex and bureaucratic, 
reflecting considerable concern at the management level to control the actions 
of assistants through policy mandates and direct supervision. 

Indigent defense in Detroit is decentralized, with no one organization 
having primary responsibility for the task. If a defendant can demonstrate 
indigency, counsel is appointed by the court from a pool of lawyers who have 
indicated their interest in such appointmentG. Many of these attorneys are 
newly in practice and use the appointments to gain both experience and supple­
mentary income. A number, however" are long-time courthouse regulars -- once 
known as the "Clinton Street Bar" -- who earn the major share of their live­
lihood from Recorder's Court appointments. In response to a growing feeling 
that some appointed counsel were providing less than vigorous representation, 
the Legal Aid and Defender's Association was formed in the mid-1960's. 
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This private organization is controlled by an independent board, its 
philisophical orientation is left-of-center to radical and is militantly 
pro-defendant. After a series of scandals regarding Recorder's Cou'rt 
appo~ntments the Michi~an Supreme Court required that 25 percent of the 
appo1ntments go to the Defender's Association.. Representation fees obtained 
from the court are pooled to provide regular salaries for legal and non-legal 
staff of the association and to cover office expenses. 

Recorder's Court operates on an individual calendar system in which felony 
case~ are randomlY,assigned to one Qf the 13 judges at the preliminary 
h7ar1ng. Once ~sslgned, a case will remain with that judge until it is 
~ls~o~ed of: The prosecutor's office assigns assistant prosecutors to the 
~nd1v1dual Judges on a semi-permanent basis. Hence assistant prosecutor and 
Jud~e tend,to develop som7 rapport through working together. Fairly rigid 
off1ce,pol~cy, together w1th the constraints of the pretrial division'd plea 
determ1nat1ons, substantially restrict discretion of the trial assistants 
however. The defense side is represented by a parade of different apPoin~ed 
and retained counsel which further hampers adoption of a "team" approach to 
securing dispositions. 

The prosecutor's warrant division must issue all formal arrest warrants in 
felonY,cases., The morning after a defendant is picked up by the police, the 
ar~est~n? ~ff1cer and t~e com~laining witness meet with a prosescutor from 
th~s d~v1s1on. ,The off~cer w1Il have filled out a detailed police report 
Wh1Ch 1ncludes 1nformat1on on the offense, names and addresses of witnesses 
and a list of physical evidence. Based on this information and the intervi;w 
the prosecutor ~ill either issue a warrant for the offense he deems appropriate 
or send the offlcer back to do an additional investigation. Seasoned assistant 
prosecutors are typically placed in this division and the warrant decision 
~ep~esents,a sign~ficant scr:ening point. Once a warrant has been approved, 
1t 1S rout1nely slgned by a Judge and the defendant is arraigned within 
several hours. 

Criminal proceedings are conducted by information rather than grand jury 
indictment in Michigan. The defendant has a right to a preliminary 
exam~nat~on ~t which the prosecution must establish probable cause. If the 
exam1nat1on 1S not waived by the defense, it is held one to two weeks after 
the arraignment. The vast majority of preliminary hearings result in a 
finding of probable cause to bin? over the defendant for trial as·charged. 

Several weeks after the preliminary examination, a pretrial conference is 
held between the defense attorney and a member of the prosecutor's pretrial 
confer~nce division. The primary purpose of this conference is to discuss a 
neg~tiated plea. As in the warrants division, "the assistant prosecutors 
ass1gned to the pretrial division are among the more experienced in the 
office. They evaluate a case, discuss it with the defense and determine an 

, ' 
appropr1ate plea offer. These offers are controlled to some extent by office 
policy regarding minimum acceptable pleas for particular offenses. The offer 
made at,this point is, according to policy, non-negotiable and final, although 
some sllppage reportedly occurs by the time a case is about to be tried. If 
the plea ~ffer is acceptable to the defendant, he is immediately brought 
before a Judge to enter the plea. If not, the case is set down for tri§ll. 
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Table 2.2 shows the caseload of Recorder's Court to have less of a concen­
tration of serious violent crime than that of the Bronx County Supreme Court. 
crimes against person make up about one-quarter of the Recorder's Court case­
load; homicides, rapes and robberies constitute 69 percent of the violent crime 
but only 18 percent of the total court caseload. property crimes, on the 
other hand, make up fully one-third of the cases, drug cases almost a quarter • 

Even though prosecutorial screening in Detroit is substantial, more than 
25 percent of the felony informations filed in Recorder's Court are dismissed 

twice the proportion in the Bronx. As elsewhere the guilty plea is the 
predominant mode of case disposition: 82 percent of the non-dismissed cases 
ended in a guilty plea. This figure is almost exactly that of the Bronx, as 
is the proportion of property crimes disposed by plea (91%). More serious 
cases, however, are somewhat more likely to be tried in Detroit. Non-jury 
trials are more frequent in Detroit as well with more than one-third of the 
trials held without a jury. 

Cases move expeditiously in Detroit, at least in comparative terms. The 
median felony case in 1977 moved from arrest to guilty plea, verdict or 
dismissal in less than three months -- less than half the time taken by Bronx 
cases. Three-quarters of the cases were closed in 228 days (compared to 365 
days in the Bronx). The median jury trial was concluded six and one-half 
months after arrest. 

MIAMI, FLORIDA 

Miami is the major city in Dade County, a sprawling and rapidly growing 
sun-belt population center of one and one-half million residents. Although 
the city of Miami has benefited from the county-wide economic boom, it 
contains pockets of considerable poverty; over 45 percent of its population 
consists of Spanish speaking people of Cuban or puerto Ric.an origin. Another 
15 percent is black. Population density is low compared to Detroit and Bronx, 
however, and the incidence of violent crime is lower as well. Dade County 
outside Miami is remarkably diverse, containing poor communities alongside 
wealthy suburbs such as Key Biscayne and Coral Gables, the resort and 
retirement enclaves on Miami Beach, as well as rich agricultural lands of 
south Dade County. 

The Eleventh JUdicial Circuit Court in Miami handles the serious civil and 
criminal business of all Dade County. Of the 43 authorized judges on the 
Circuit Court, 12 are assigned to the criminal division located in the 
Metropolitan Justice Building, a part of the civic center complex several 
miles from downtown Miami and directly adjacent to the county jail and 
sheriff's headquarters. Also located in the Justice Building are the offices 
of the Dade County State Attorney (the prosecutor in Florida) and the Public 
Defender. All public facilities in the complex are modern and pleasant. 

~he entire court elects a presiding judge who then appoints administrative 
judges for the various divisions, including the criminal division. AS in 
Detroit Recorder's Court, the criminal division is organized around an 
individual calendar system in which cases are permanently assigned to a 
specific judge. 
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Mode of D~sposition 

Guilty plea ** 

Non-Jury Trial 

Jury Trial 

Dismissal 

other 

Totals 
(% of all 
cases) 

Homicide 

10 12 
(71.4%)* (48.0%) 

1 0 
(7.1%) (0"/0) 

2 7 
(14.3%) (28.00/0) 

1 6 
(7.1%) (24.0%) 

o 0 
( 00/0) (0010 ) 

14 
(3.0%) 

25. 
(5.3%) 

TMLE 2.2 

DETROIT RECORDER'S COURT 
CRIME TYPE BY MODE OF DISPOSITION 

(1978 Dispositions) 

Robbery ~ssault Dr.ugs 

70 
(64.2%) 

weapons Burglary. 

22 
(47.8%) 

5 
(10.9"/0) 

6 
(13. (010) 

13 
(28.3%) 

o 
(00/0) 

46 

14 
(36.8%) 

3 
(7.9%) 

6 
(15.8%) 

15 
(39.5%) 

o 
(0010) 

38 
(8.1%) 

5 
(4.6%) 

7 
(6.4%) 

27 
(24.8%) 

o 
(0010) 

109 
(23.3%) 

32 38 
(51. 6%) (77. u%) 

4 1 
(6.5%) (2.00/0) 

3 2 
(4.8%) (4.1%) 

23 8 
(37.1%) (16.3%) 

o 0 
(OO.{.) (0%) 

62 49 
(13.2%) (10.5%) 

~ 

73 
(68.2%) 

3 
(2.8%) 

4 
(3.7%) 

26 
(24.3%) 

1 
(0.9"10) 

107 
(22.9%: 

~ 

13 
(72.2%) 

1 
(5.6%) 

2 
(11.1%) 

2 
(11.1%) 

o 
( (010) 

Totals 
(7~ 0:: all 
Cases) 

284 
(GO.7%) 

23 
(4.9%) 

39 
(8.3%) 

121 
(25.9%) 

1 
(0.2%) 

18 468 
(3.8%) (100.0%) 

*Percentage figures in body of table are column percentages, ~, 
percentages may not total 100 due to rounding error. 

the percent of each crime type disposed by each mode. 

**I~cluding Youthful Trainee Act defendants. 
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DadE~ County politics are typical of many "reform" cities. Commitment to a 
progress:ive "good government" model pervades most aspects of the metropolitan 
government, including the criminal justice system. The courts are well 
staffed and funded. The governor fills jud,icial vacancies from a list of 
candidates submitted by an independent commission. When the years remaining 
on his term are concluded, the judge must seek reelection on a non-partisan 
ballot. Incumbency is an invaluable asset in this election but it do~s not 
guarantee success; several gubernatorial appointees have been defeated by 
well-organized challengers in recent elections. Most judges were active in 
politics to some degree prior to their appointment or election but party ties 
and partisan activity are considerably less important in the selection process 
than in the Bronx or even in Detroit. 

The State Attorney for Dade County is elected in a partisan election 
county-wide and is a significant figure in local politics. The pervasive 
non-partisan orientation of county government and the courts~ however, 
decreases the operational importance of party ties. The office employs 110 
attorneys. Turnover of new attorneys in the office has been something of a 
problem in recent years. Currently attorneys remain with the office an 
average of 2 to 3 years. Felony case handling in the office 'is accomplished 
by teams of three trial assistants assigned to each of the Circuit Court 
judges on a semi-permanent basis. Each team is responsible for early 
screening of the cases, determination of the proper charges, plea bargaining 
decisions and, ultimately, the trial. 

Toe Dade County Public Defender is responsible for indigent defense. He 
is 13elected in a non-partisan county-wide election. Funds for operation of 
the office come directly from the state treasury. In 1979 the office employed 
67 attorneys, 30 of whom handled felony cases. Office morale appears high; 
the average length of attorney service in the office is three to four years. 
As with the state attorney, the public defender assigns assistants to indivi­
dual judges on a long-term basis, allowing the growth of stable relationships 
among judge, assistant state's attorneys and assistant public defenders. 

Felony defendants are arraigned in the magistrate's division of the County 
Court, the court of limited jurisdiction. At this arraignment, the judge of 
the Circuit Court who will be assigned if the case is bound over is determined 
by a blind draw, despite the fact that many of the cases will be handled 
entirely in the lower court. The team of assistant state attorneys who work 
with that assigned circuit court judge conduct a pretrial conference with the 
arresting officer and complaining witness within two weeks of the arraignment 
in County Court. At this time a decision is made whether to file an infor­
mation and what the charges will be. Court statistics indicate that over balf 
of the cases-brought by the police as felonies are dealt with as misdemeanors 
or dismissed altogether in county court. 

preliminary hearings are seldom held in felony cases in Miami. In their 
place has grown the practice of pretrial depositions of the important 
witnesses in a case by prosecution and defense. The formal information is' 
'thus supported by sworn statements of witnesses indicative of probable cause 
rather than by live testimony in a preliminary hearing. 

Local court rule requires the state attorney to file an information within 
14 days of the defendant's arrest. If an information is filed the defendant 
is arraigned on the information before the Circuit Court judge who was 
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assigned to the case at its inception. A trial date is usually set at this 
arraignment and if the defendan~ does not plead guilty, the trial typically 
begins in fairly close proximity to that assigned date. In the interim plea 
negotiations are conducted. The judge mayor may not be involved in the 
negotiations, depending on individual temperament. 

The case load of the Dade County Circuit court is less dominated by serious 
violent crime than felony courts in the Bronx or Detroit. While crimes against 
the person constituted roughly 22 percent of the cases in the sample, more 
than half were assaults. Table 2.3 shows that the most serious "person" crimes 
~- homicide, rape and robbery -- made up only 10 percent of the total case­
load, compared to 18 percent in Detroit and 43 percent in the Bronx. property 
crimes (including a substantial number of worthless check cases classified as 
"other" in Table 2.3) accounted for half the felony cases in the court. 

About one-quarter of the cases in the Circuit Court sample were dismissed 
after bindover. In those cases remaining, 79 percent of the defendants pled 
guilty. Note, however, that the trial rate is much higher in the more serious 
violent crimes: almost half of the cases involving rape, robbery or homicide 
that were not dismissed proceeded to trial (compared to one-third in Detroit 
and one-fifth in the Bronx). The court also utilizes non-jury trials to a 
considerably greater degree than either in Detroit or the Bronx, with almost 
half the trials being held without a jury. 

Median elapsed time from arrest to disposition for the cases in the Miami 
felony sample was 106 days, putting the court between the Bronx (200 days) and 
Detroit (87 days). The median jury trial ended 138 days after arrest. 

PITTSBURGH, PENNSYLVANIA 

Originally a dingy company town dominated by the coal and steel of the 
Frick and Carnegie empires, pittsburgh no longer fits the aesthetic or economic 
generalizations of the past. The city's economy is diverse, now boasting the 
third largest number of corporate headquarters of any American city. The 
downtown area has undergone extensive and generally successful renewal. 

Despite these significant changes, pittsburgh remains an industrial town. 
The city is divided into a multitude of small ethnically defined communities 
or neighborhoods. The population is predominantly white with eastern and 
southern European origins. Biacks made up 21 percent of the 1975 population; 
residents of hispanic origin, 10 percent. Pittsburgh includes roughly 
one-third of the residents of Allegheny County. Tbe county as a whole is 
considerably more wealthy than is pittsburgh: median family income for the 
county was over $10,000 in 1969, compared with $6,100 for the city alone. The 
F.B.I. 's per capita crime ,rate for both city and county is the lowest of the 
jurisdictions in this study. 

The Democratic Party machine that dominated pittsburgh politics since the 
1930's has been weakened by several major defeats and no longer controls the 
political life of the city as it once did. Party politics do continue to play 
a Significant role in the selection of judges and other criminal justice 
personnel, however. Judges on the Allegheny County Court of Common Pleas 
(the court of general jurisdiction) are elected for 10 year terms in a 
partisan election in which party identification is clearly indicated. 
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Mode of Disposition 

Homicide 

Guilty Plea 3 
(42.9%)* 

Non-Ju:ry Tri;ll 2 
(28.6%) 

Jury T:dal 1 
(14.3%) 

Dismisllal 1 
(14.3%) 

Other 0 
( 0"10) 

Totals 7 
(% of all (1.4%) 
Cases) 

*Percentage figures 

TABLE 2.3 

ELEVENTH JUDICIAL CIRCUIT COURT (MIAMI) 
CRIME TYPE BY MODE OF DISPOSIT10N 

(1978 Dispositions) 

Rape Robber~ Assault Drugs weapons 

3 16 29 65 15 
(33.3%) (44.4%) (50.0%) (63.7%) (51.7%) 

0 4 11 9 2 
(0%) (11.1%) (19.0,%) (8.8%) (6.9%) 

1 7 3 4 1 
(11.1%) (19,,4%) (5.2%) (3. go,,) (3.4%) 

5 9 15 23 11 
(55.6%) (25.0"") '(25.9%) (22.5%) (37.9%) 

0 0 0 1 0 
( O"h) (0%) (Wo) (1 • 0"10) ( 0"10) 

9 36 58 102 29 
(1.8%) (7.4%) (11. go,,) (20. go", (5.9%) 

Burglar~ 

61 
(65.6%) 

8 
(8.6%) 

4 
(4.3%) 

19 
(20.4%) 

1 
(1.1%) 

93 
(19.1%) 

in 'body of table are column percentages, 1..:&, the percent of each crime type Percentages may not total 100 due to rounding error. 
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Tot.:\ls 
(% c~ all 

Theft ~ C~:;~sl 

41 42 275 
(62.1%) (47.7%) (56.4%) 

2 3 41 
(3.0%) (3.4%) (8.4%) 

2 0 23 
(3.0%) (0%) (4.7%) 

21 43 147 
(31. 8%) .( 48. go,,) (30.1%) 

0 0 2 
(Wo) ( 0"10) (0.4%) 

66 88 4a8 
(13.5%) (18.0%) (J. 00.0%) 

disposed by each mode. 
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As in otber states, interim appointments are made by tbe governor. Altbougb 
recent governors bave invited local bar association input on the.se decisions, 
tbe relevant local party organization still appears to have tbe primary 
influence in tbe governor's selection. 

Tbe Court of Common pleas has an autborized 31 judgesbips, of whicb 14 are 
regularly assigned to bandle criminal cases. Tbe president judge of the court 
is elected by tbe full bencb. Traditionally a position of considerable 
influence, tbe president judge appoints administrative judges to supervise the 
various divisions of the court: civil, criminal, orpbans court. Tbe criminal 
division of the court is boused in pittsburgh's 19tb century' county court­
house, an architectural marvel centrally located downtown, across tbe street 
from tbe CitY-County Building whicb bouses tbe otber divisions of tbe court. 6 

Offices of tbe Alle9heny County District Attorney are also located in tbe 
courtbouse. As in Miami, tbe Bronx, and Detroit, tbe District Attorney in 
Pittsburgh is a partisan office of considerable political importance. Prior 
to tbe term of present incumbent, the office had undergone a number of 
damaging scandals involving various forms of political and legal malfeasance. 
Tbe office was staffed primarily by part-time attorneys. The current district 
attorney has substantially professionalized tbe operation of the office, 
hiring a full-time staff of 65 lawyers. Considerable effort bas been made to 
modernize and improve case-handling practices in tbe office as well. 

Indigent defense is bandIed by tbe Public Defender's Office located a 
block from the courtbouse on the second floor of a somewhat dank office 
building. Tbe public defender is selected and funded by tbe county 
commi.ssioners, making tbe office formally less independent tban that ill Miami 
or the Bronx. Many attorneys in the office supplement their income with a 
private law practice. 

The Court of Common pleas has jurisdiction over all but the most minor 
criminal offenses committed in the county. Only summary offenses carrying a. 
maximum jail term of 90 days can be handled by the local magistrate's courts 
throughout the county. Felonies originate in magistrate's court with an 
arraignment mandated by state rule to be held within six hours of tbe arrest. 
Preliminary examinations are also held in magistrate's courts for other than 
summary offenses ... Upon a finding of probable cause the cases are bound over 
to tbe Common Pleas Court. Under a federal grant, the district attorney sends 
a.d.a.'s to most of the preliminary hearings in tbe 65 magisterial districts 
tbroughout the county. A substantial number of cases are screened out in 
tbese hearings. Further screening of more serious cases by tbe district 
attorney occurs between the preliminary bearing in magistrate's courts and 
Common pleas Court arraignment. In this interval the district attorney holds 
\:~hat is termed a "pretrial conference," a session that resembles the meetings 
of police, complaining witness, and prosecutor held in Detroit and Miami. The 
purpose of tbis conference is to insure that the case is adequately prepared, 

6 A.useful, although somewhat out of date, descr'iption of Pittsburgh 
politics and its relationship to the Court of Common Pleas can be found 
in Martin Levin, Urban Politics and the Criminal Courts (Chicago: 
University of Cbicago Press, 1977), cbs. 2-4. 
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deternline the appropriateness of the charges, and decide whether the case 
should be diverted out of the court into the Accelerated Rehabilitation 
Division (ARD) that handles first offenders and non-violent crimes. Cases 
neither nolle prossed nor diverted to the ARD program proceed to Common Pleas 
Court arraignment where an administrative official gives the defendant a copy 
of the information, and fixes the date of trial. 

More serious cases, especially tbose involving serious crimes of violence, 
are assigned for prosecution to a.d.a.'s of various offense-based divisions of 
tbe office. Supervisors may set plea bargaining limits at tbe time of 
assignment but few office policies guide tbese determinations as in Detroit. 
Cases not preassigned are typically meted out to trial assistants on the day 
prior to trial. plea negotiatons are generally concluded on tbe trial day, 
often in tbe ballway between tbe assignment room and tbe courtroom. 

Tbe separate judge, assistant district attorney and public defender wbo 
are assigned to a particular case in pittsburgh may never bave worked together 
on anotber case. Tbe organization of the court and the district attorney's 
office does not encourage the development of stable "teams" to handle criminal 
cases as were present in Miami and, to a le~ser extent, in Detroit. 

As Table 2.4 indicates, serious violent crim~s in pittsburgh make up the 
smallest proportion of tbe felony court caseload of any of the courts examined 
in this study. Homicides, rapes and robberies constitute less tban balf of 
tbe crimes against the person and only 9 percent of all cases. As in Miami, 
property crimes make up nearly half of pittsburgh's felony caseload. 

As in Miami and Detroit, roughly one-quarter of cases filed as felonies in 
tbe court are ultimately dismissed. Of those remaining, S3 percent are 
Fesolved by guilty plea, 12 percent by non-jury trial, 4 percent by jury trial. 
Non-jury trials ar.e used more in pittsburgh tban in any of tbe otber courts 
examined in this study. It is not easy to specify the circumstances under 
which cases proceed to non-jury trials. Some such trials are reportedly "slow 
pleas of guilty" in wbich tbe defense is more concerned witb informing the 
judge of mitigating circumstances than witb denying the cbarges. Some, 
however, are undeniably adversarial proceedings with contested issues of law 
and fact. 

The overall pace of criminal litigation in pittsburgb is about that of 
Miami. The median felony case reaches dismissal, verdict or guilty plea 100 
days after arrest. The presence of a ISO-day speedy-trial limit, however, 
substantially reduces the number of cases requiring lengtby disposition 
times. Only 6 percent of pittsburgh's cases exceed ISO days (compared to 23 
percent in Miami, 30 percent in Detroit, and 52 percent in tbe Bronx). Tbe 
median jury trial in the sample ended 133 days after arrest. 
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Mode of Disposition 

TABLE 2.4 

ALLEGHENY COUNTY COURT OF COHMON PLEAS (PITTSBURGH) 
CRIME TYPE BY MODE OF DISPOSITION 

(1978 Dispos i tions) 

':'ctnls 
(% of all 

Homicide Rape Robber~ Assault Drugs Weapons Burg1ar~ Theft other Cc,:;'.!s) 

Guilty Plea ** 3 4 19 26 46 17 68 85 44 312 

(50.0%)* (36.4%) (59.4%) (41.3%) (80.0%) (68.0%) (75.6%) (58.6%) (46.3%) (59.3%) 

Non-Jury Trial 0 2 4 11 5 3 4 11 9 49 

(0%) (18.2%) (12.5%) (17.5%) (8.5%) (12.0%) (4.4%) (7.6%) (9.5%) (9.3%) 

Jury Trial 2 2 3 5 1 0 1 0 0 14 
(33.3%) (18.2%) (9.4%) (7.9%) (1.7%) (O",.{.) (1.1%) (0%) (0%) (2.7%) 

Dismissal 1 3 6 21 7 5 17 49 42 151 
(16.7%) (27.3%) (18.8%) (33.3%) (11.9%) (20.0%) (18.9%) (33.8%) (44.2%) (28.70/.) 

Other 0 0 0 0 0 0 0 0 0 0 
(0%) (0%) (0%) (0%) (0"10 ) (0%) (0%) (0%) (00/0) (00/0) 

N Totals 6 11 32 63 59 25 90 145 95 526 

1,;,1 , \.0 (0/0 of all (1.1%) (2.1%) (6.10/0) (12.0"10) (11.20/0) (4.8%) (17.1%) (27.6%) (18.1%) (100.0"10) 

cases) 

, 
*percentage fkgures kn body of table arc column percentages, ~, the percent of each crime type disposed by each mode. 
percentages may not total 100 due to·rounding error. 

**In~lude~ ~RD diversion cases. 
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SUMMARY 

The populations served by the four courts are very similar. Two of the 
courts have jurisdictional boundaries that coincide with city limits of large 
cities. Two include somewhat smaller cities and the surrounding suburbs. 
Detroit and the Bronx have especially heavy concentrations of black residents. 
Miami and the Bronx contain substantial numbers of hispanics. 

The political systems of the four jurisdictions differ more than their 
overall populations. Bronx county and Allegbeny County approximate the, , 
"traditional" model of city politics with the remnants of old-style pol~t~cal 
party machines still wielding considerable influence over staffing the court 
and related agencies. Detroit and Miami are much closer to the "reform" or 
"professional" model of city politics. Hence party affiliation a~d ac~ivity 
are much less important for elevation to the bench and patronage Jobs ~n the 
court systems are largely non-existent. 7 

The per capita incidence of serious violent crime is highest in Detroit 
and the Bronx although rates vary across crime categories. There is generally 
'less violent crime in Miami and pittsburgh, both in absolute numbers and on a 
per capita basis. This divergence becomes even greater when the suburban 
areas of the counties are added into the statistics. 

The amount of felony case screening prior to filing in the court of 
general jurisdiction differs significantly across the courts. Over three­
quarters of the felony cases brought by the Bronx police are disposed of in 
the lower court, leaving only the most serious to be handled in the Supreme 
court. Lower courts in the other cities are more reluctant to dispose of 
felony cases below, a fact which is supported by the higher proportions of 
less serious cases and dismissals in those cities· felony court caseloads. 

All four of the courts dispose of roughly 80 percent of their non­
dismissed cases by guilty plea. Cases involving serious crimes of violence, 
however, are much more likely to be tried in Miami and pittsburgh than in 
Detroit or the Bronx. Miami conducts two-thirds of its trials without a jury; 
pittsburgh, three-fourths. Use of non-jury trials is substantially less in 
Detroit and almost non-existent in the Bronx. 

substantial differences also exist in the speed at which the courts 
dispose of felony cases. The median felony in Bronx county Supreme Court took 
about twice the time of the analogous case in the general jurisdiction courts 
of Detroit, Miami and pittsburgh. Time from arrest to jury verdict follows 
the same general pattern. 

7 The "traditional" and the "professional" models of city government are 
discussed in Edward Banfield and James Wilson, City politics (Cambridge, 
MA: Harvard university Press, 1963). 
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CHAPTER III 

DISPOSITION TIME 

Court delay is an old problem, probably as old as courts themselves. Only 
within the past few decades, however, has empirical research been brought to 
bear on the issue. That research effort commenced with Zeisel, Kalven and 
Buchholz·s classic, Delay in the court,l a work which examined civil court 
delay in New York City. The study was rich in insight and made artful use of 
aggregate data. The authors assumed -- almost as a self-evident truth -- that 
Ilwhile study is indispensable for disclosing the exact additional judge power 
needed to cure delay, it needs no ghost come from the grave to tell us that 
delay can be cured by adding more judges."2 In the absence of the ability 
to augment "judge power," the study argued that courts must address the 
problem of delay through efforts designed either to reduce trial time 
, ' 
~ncrease the proportion of cases that settle short of trial, or make more 
efficient use of the existing complement of judges. 

These are straight-forward prescriptions that have a powerful appeal to 
common sen~e, particularly the common sense of judges and lawyers. Together 
they const~tute the core of what has been the conventional wisdom of court 
delay for some time. 3 The response in many courts to a concern over 
excessive civil or criminal disposition time is institution of the pretrial 
settlement program cUrrently in fashion, a "crash program ll in which temporary 
judges are assigned to the court to clear the backlog, or -- perhaps most 
frequently -- a plea for more permanent judges. 

The availability of federal funds for court reform efforts, together with 
growing public concern over the operation of the criminal courts, have led a 
number of courts in recent years to institute various delay-reduction programs. 
Unlike such initiatives in the past, many of these programs have been 
systematically evaluated to determine their impact on court operation. 4 

1 

2 

3 

4 

Hans Zeisel, Harry Kalven, and B. Buchholz, Delay in the Court (Boston: 
Little-Brown, 1959). 

Ibid., p. 8. 

For a discussion of the literature of court delay see Thomas W. Church, 
Jr. et al., Pretrial Delay: A Review and Bibliography (Williamsburg, 
virginia: National Center for State Courts, 1978). 

For studies of settlement programs, see Maurice Rosenberg, The Pretrial 
Conference and Effective Justice. (New York: Columbia University Press, 
1964); Steven Flanders, Case Management and Court Management in the 
United States District Courts (Washington, D.C.: Federal Judicial Center, 
1977); Raymond Nimmer, "A Slightly Moveable Object: A Case Study in 
Judicial Reform in the Criminal Justice Process: The Omnibus Hearing," 
~enver ~aw Journal 48 (1971): 18. Research on the impact of adding new 
Judges ~s more fragmentary. A summary of this work can be found in 
Thomas Church, Jr., Justice Delayed: The Pace of Litigation in Urban 
Trial Courts (Williamsburg, VA.: National Center for State Courts, 
1978), pp. 24-31. See also Church et ~!, Pretrial Delay, pp. 19-25. 

31 

i I 
! I 

~Tf, 

; 
! i 
: j 

, I 
1 

,.J 
il 

~l , . , , 

.<: 'l!t·t~ 
'i,,!I, ., 

, 
,:;':'1 

f ~ 
1 
1 

'I 

Ii 
iI 
i' 
Ii 
I 

H n 
I-,; 
;i 
il 
,I 
d 
i' 
" 
I' 
!I 
I' 

II u 
it 
fI 
[\ 

, 

\ 

f 



5 

6 

7 

Two inescapable conclusions emerge from a review of recent studies assessing 
delay-reduction programs: 1) the problem of court delay is complex and 
stubborn -- a pessimist might conclude it to be intractable -- and 2) it 
seldom responds to the therapy suggested by the conventional wisdom __ 
procedural tinkering or the addition of more judges. 

~ugmenting such assessments are a small but growing number of general 
stud~es of court delay across a number of courts. A common finding of th~se 
studies is the lack of any discernable relationship between the average 
caseload of judges and the pace at which a court's cases move. Furthermore, 
faster courts share no special procedures missing in the slower courts, no 
case-handling de'~ices that distinguish them. S The one comprehensive study 
of state court delay -- the Pretrial Delay project of the National Center for 
State Courts -- asserted that 

••• much of the conventional wisdom concerning trial court delay 
is in need of revision. In particular, caseload per judge and the 
proportion of cases requiring jury trial, two key elements of the 
traditional model of court delay, have no relationship to the pace 
of either civil or criminal cases in the 21 courts we examined. 
Since delay-reduction efforts in many courts involve attempts to 
alter judicial caseload (by adding judges or diverting cases out of 
the court) or to change the trial rate (through settlement 
programs), these findings are significant. 6 

The conclusion: 

• • • both speed ~ backlog are determined in large part by 
established expectations, practices, and informal rules of behavior 
of judges and attorneys. For want of a better term we have called 
this cluster of related factors the "local legal culture." Court 
systems become adapted to a given pace of civil and criminal 
litigation. That pace has a court backlog of pending cases 
associated with it. It also has an accompanying backlog of open 
files in attorneys' offices. These expectations and practices, 
together with court and attorney backlog, must be overcome in any 
successful attempt to increase the pace of litigation. Thus most 
structural and caseload variables fail to explain interjuris­
dictional differences in the pace of litigation. In addition, we 
can begin to understand the extraordinary resistance of court delay 
to remedies based on court resources or procedures. 7 

See R. W. Gillespie, Judicial Productivity and Court Delay: An 
Exploratory Analysis of the Federal District Courts (Washington, D.C.: 
Government Printing Office, 1977); Flanders, Case Management. 

Church, Justice Delayed, p. 49, Much of the discussion in this chapter is 
based on the fuller analysis made in the previous study. The reader 
interested in pursuing these issues further should refer to Justice 
Delayed. 

Ibid., p. 54. 
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This conclusion that differences among courts in the pace of litigation 
can best be explained by differences in local legal culture was based o? , 
interviews of practitioners in eight courts. It was supported by a str~k~ng 
similarity in the pace of civil cases in the state trial court,and ,in t~e 
federal district cou~t £or the same geographical area. Interv~ew data ~s 
always subject to overgeneralization and misinterpretation, however. A,basic 
reason for the current study was to test the major finding of the pretr~al 
delay project: that the pace of litigation in,a,par~icular cour~ is supported 
by local norms regarding the proper pace of l~t~gat~on. For th~s theory tO,be 
valid, legal communities must be shown to have distinctive attit~d7s r7gard~ng 
case speed, and the differences observed in the actual pace ~f l~tlgat~o~ 
among those courts must be related to analogous differences ~n local att~tudes. 

DISPOSITION TIME IN FOUR COURTS 

Two of the most commonly used summary measures of the pace of litigation 
in a court are median days from arrest to disposition8 and median days from 
arrest to jury trial. Table 3.1 indicates these statistics for the felony 
case samples drawn in the Bronx, Detroit, Miami, and Pi~ts?ur?h., The overall 
measures include all felony cases filed in the general Jur1sd1ct1on court that 
were closed by any means in the sample period. They indicat~ that Detroit, 
Miami" and Pittsburgh each process their median felony case 1n three to three-

. and-one-half months from arrest to disposition. The Bronx court, on the other 
hand requires twice the time -- nearly seven months -- to dispose of its 
medi~n case. Time to jury trial is not available in pittsburgh because of the 
small number of cases in the sample that were tried before a jury. Of the 
other three cities Miami's median time to trial is the shortest at four and 
one-half months, D;troit's is nearly seven months, Bronx County's is ten months. 

Because of differences in the type of cases entering the four courts, it is 
possible that these statistics obscure as much as they reveal. Practitioners 
frequently assert that cases involving serious crimes necessarily require more 
extensive preparation, investigation, and discovery and thus will take longer 
to reach disposition. 

8 

Court 

'Bronx 

Detroit 

Miami 

pittsburgh 

TABLE 3.1 
FELONY DISPOSITION TIMES 

Median Days 
Arrest to 
Disposition 

200 

89 

100 

106 

Arrest to 
Jury Verdict 

297 

20S 

138 

N/A 

This calculation in the analysis that follows is based on the number of 
days from arrest to either guilty plea, trial verdict, or dismissal. 
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In order to determine how cases of a simil~r degree of seriousness are 
resolved in the four courts, files of the prosecutor and police were consulted 
to obtain information for a sample of cases on the specific criminal incident 
and the prior record of the defendant. Relative seriousness was determined by 
means of the Sellin-Wolfgang scale, a measuring technique that assigns point 
values to various objective aspects of the criminal incident found to be 
indicative of its subjective seriousness. 9 

The use of this somewhat artificial construct was necessary because of 
insurmountable problems with using the only feasible alternative indicator of 
seriousness: the legal crime charged. Common sense suggests that there can 
be major differences in the seriousness of criminal acts given the same legal 
label. An assault can encompass anything from a drunken punch in a barroom 
brawl to an intentional shooting in which a victim is permanently paralyzed. 
A robbery can run the range frqm an intimidation which involved neither 
weapons nor injury to an armed mugging with serious injuries to the victim. 
So long as this dimension of criminal cases goes untapped, there is real 
danger that differences (or similarities) observed in the handling of criminal 
cases across courts may be due to differences in the seriousness of the cases 
found in the courts rather than in the respective dispositional processes. 
The Sellin-Wolfgang instrument is far from perfect for this purpose -- a fact 
that became abundantly clear when its simple categorizations were applied to 
the complex factual situations uncovered in real life criminal incidents. But 
its validity as a measure of subjective seriousness has been established in 
several independent studies and it was felt to be substantially superior to 
any available alternative. 10 

After cases were coded they were divided into four categories based on 
their seriousness index as measured on the Sellin- Wolfgang scale. The 
dividing lines between the categories are necessarily somewhat arbitrary. 
They were made with two goals in mind: 1) To define the categories in such a 
way that enough cases were present in each to permit reasonably reliable 
statistical analysis, and 2) To make the dividing points comport with common 
sense breaking points of seriousness (such as use of a weapon, for example, or 
the presence of injuries that required medical treatment). These goals 
conflicted somewhat. The resulting categorization represents the best 
compromise obtainable. The catego.ries are described briefly in Table 3.2, 
along with examples of cases that \>lould be included in each. 

Figure 3.1 portrays median days from arrest to disp.:>sition by seriousness 
category for all cases in the samples that were disposed by either guilty 

9 

10 

J. Thorsten Sellin and Marvin Wolfgang, The Measurement of Delinquency 
(New York: Wiley Press, 1964). 

Jeffrey Roth, "Prosecutor Percepti.ons of Crime Seriousness," Journal of 
Criminal Law and Criminology 69 (1978): 232 ~ Wellford and Wiatrowski, "On 
the Measurement of Delinquency," ~Tournal of Cr iminal Law and Cr iminology 
66 (1975): 175. 
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plea, trial or diversion. ll In each city there is a general trend for more 
serious cases to require more time to reach disposition than those that are 
less serious. There is also considerably more differentiation among the four 
ci ties than is revealed by the overall medians in Table 3.1. As could be 
expected from the more comprehensive statistics, Bronx cases uniformly move 
slower than those in the other three cities. The Detroit court, howe'~er, 
emerges on this figure as substantially faster than either the courts of Miami 
or pittsburgh in two of the four categories. These latter two courts appear 
quite similar in disposition time except in category III cases where 
disposition time in Miami takes a sizeable jump. 

Trial dispositions typically require more time than guilty pleas~ the 
differences observed in Figure 3.1 might therefore be a result of differing 
trial rates rather than differences in the pace of litigation in the four 
cities. Figure 3.2 sets out the median disposition times for only ~lilty plea 
dispositions.12 The general pattern is analogous to that in Figure 3.1: 
more serious cases \~ontinue to require somewhat more time than less Iserious 
cases in each of the four courts~ Detroit guilty pleas occur earlier, 
sometimes substantia,lly so, than those in the other cities~. Bronx guilty pleas 
later. With the excieption of a jump in disposition time for Miami Category 
III cases similar to that shown in Figure 3.1, there is a consistent ranking 
of the courts from slowest to fastest: Bronx, pittsburgh, Miami, Detroit. 

Figures 3.1 and 3.2 reveal the importance of looking beyond all-case 
medians in assessing disposition time across courts. This expedient was 
necessary in the Pretrial Delay Project because of the large number of courts 
involved and the accompanying expense of gathering seriousness datel from each 
case file. The overall figures produced in this research indicate that three 
of the four courts process their median case at approximately the same speed, 
an observation that may be statistically correct but is also misleading. 
Figures 3.1 and 3.2 show that cases of a similar degree of seriousness are 
often processed at a very different speed in each of these courts. 

LOCAL LEGAL CULTURE AND DISPOSITION TIME 

The major conclusion of the Pretrial Delay project was that individual 
court systems could be characterized by distinct local norms concerning the 
proper pace of litigation, and that these norms were linked to t:he actual 
speed at. which cases move in the courts. It was suggested that the influence 
of practitioner norms upon practice was of a reciprocal nature and that the 
existence of the norms explains at least some of the legendary resistance of 
trial courts to attempts to accelerate the disposition of cases. 

11 

12 

The cases were not broken down by whether or not the defendants had prior 
criminal records for two reasons: first, preliminary analysis of the data 
showed prior record to have no clear relationship to disposition time~ second, 
the cell sizes produced by further subdividing the cases \\10uld be uncom­
fortably small for reliance on the median. No dismissed Clases are included 
in these data because Sellin-Wolfgang scores were not computed on them. 

It would also be desirable to calculate similar statisticls for cases disposed 
by trial but the samples included an insufficient number ()f trials for the 
medians to be reliable. 
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plea, trial or diversion. ll In each city there is a general trend for more 
serious cases to require more time to reach disposition than those that are 
less serious. There is also considerably more differentiation among the four 
cities than is revealed by the overall medians in Table 3.1. As could be 
expected from the more comprehensive statistics, Bronx cases uniformly move 
slower than those in the other three cities. The Detroit court, however, 
emerges on this figure as substantially faster than either the courts of Miami 
or pittsburgh in t~o of the four categories. These latter two courts appear 
quite similar in disposition t£me except in category III cases where 
disposition time in Miami takes a sizeable' jump. 

Trial dispositions typically require more time than guilty pleas, the 
differences observed in Figure 3.1 might therefore be a result of differing 
trial rates rather than differences in the pace of litigation in the four 
cities. Figure 3.2 sets out the median disposition times for only guilty plea 
dispositions.12 The general pattern is analogous to that in Figure 3.1: 
more serious cases continue to require somewhat more time than less serious 
cases in each of the four courts, Detroit guilty pleas occur earlier, 
sometimes substantially so, than those in the other cities,. Bronx guilty pleas 
later. with the exception of a jump in disposition time for Miami category 
III cases similar to that shown in Figure 3.1, there is a consistent ranking 
of the courts from slowest to fastest: Bronx, pittsburgh, Miami, Detroit. 

Figures 3.1 and 3.2 reveal the importance of looking beyond all-case 
medians in assessing disposition time across courts. This expedient was 
necessary in the pretrial Delay Project because of the large number of courts 
involved and the accompanying expense of gathering seriousness data from each 
case file. The overall figures produced in this research indicate that three 
of the four courts process their median case at approximately the same speed, 
an observation that may be statistically correct but is also misleading. 
Figures 3.1 and 3.2 show that cases of a similar degree of seriousness are 
often processed at a very different speed in each of these courts. 

LOCAL LEGAL CULTURE AND DISPOSITION TIME 

The major conclusion of the Pretrial Delay project was that individual 
court systems could be characterized by distinct local norms concerning the 
proper pace of litigation, and that these norms were linked to the actual 
speed at which cases move in the courts. It was suggested that the influence 
of practitioner norms upon practice was of a reciprocal nature and that the 
existence of the norms explains at least some of the legendary resistance of 
trial courts to attempts to accelerate the disposition of cases. 

11 

12 

The cases were not broken down by whether or not the defendants had prior 
criminal records for two reasons: first, preliminary analysis of the data 
showed prior record to have no clear relationship to disposition time, second, 
the cell sizes produced by further subdividing the cases would be uncom­
fortably small for reliance on the median. No dismissed cases are included 
in these data because Sellin-Wolfgang scores were not computed on them. 

It would also be desirable to c~lculate similar statistics for cases disposed 
by trial but the samples included an insufficient number of trials for the 
medians to be reliable. 
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As indicated previously, a major goal of the present study was to obtain a 
more precise measure of disposition-time norms to determine whether the 
findings of the previous project were valid. Attitudes of responden~s 
regarding disposition time were obtained in the hypothetical case questllonaire 
by the following question, asked after each case: 

What would be an appropriate date f()r a jury trial to begin 
in this case, given adequate staff to bandle the caseload of 
prosecution, defense, and the court in a fair and 
expeditious manner? 

This question was designed to elicit i'espondemts I beliefs concerning th(~ speed 
at which cases in an adequately staffed court. should be reaching jury tdal. 
As such, its answer constitutes a kind of goal describing the minimum pc!riod 
of time felt to be needed to prepare cases in a well-functioning court. 

Respondents were asked to assume that resources were "adequate" to l!llow 
"fair and expeditious" handling of cases for two reasons: first, to emJ?hasize 
that the concern was with norms concerning h<)w the courts should operatte, not 
with predictions of how their court would in fact operate~ second, to clarify 
the context of the question. This particula:r context was chosen because it 
avoids both speculation about the operation c::>f some ideal system and the 
perceived resource constraints of the existing system. AS such, responses 
have the greatest policy relevance: if practitioners in a court believe that 
an adequately funded and fair system ought to move particular types of cases 
to trial in six months, for example, then adding personnel to a court 
operating at about that pace will probably not c,hange the predominant opeed of 
disposition of such cases, and efforts to accelerate the process beyond that 
point are likely to be resisted. Similarly, jury trial was chosen as the 
dispositional alternative likely to raise the least ambiguity for resp<::>ndents. 

Figure 3.3 indicates the mean13 number olf days from arrest that, each 
category of respondent believed a jury trial should begin in the average 
serious, and non-serious hypothetical case. 14 It provides strong support 
for the existence of distinctive practitioner attitudes regarding proper case 

13 

14 

The mean was used in this figure rather than the median because it is 
somewhat more stable when the sample size is small. Unlike the actual 
case data, there were few abnormally long disposition times indicated, 
making use of the median less crucial • 

The twelve cases were divided into two seriousness categories. Less 
ser'ious cases lI.ere defined as those involving 1) defendants without prior 
records and a Sellin-Wolfgang score of less than 12, OL 2) defendants 
with a prior record and a Sellin-Wolfg2tng score of less than 4. This 
dividing line was based on the proport:Lon of respondents in all four 
cities who believed a term of incarceration would be an appropriate 
sentence if the defendant pled guilty. Use of four seriousneso 
categories analogous to those used for the 'actual case samples was not 
possible because of the small nls involved. 
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disposition time in each of the four courts. Adjacent curves15 on the 
figure are often separated by as much as three weeks or more, indicating 
substantial inter-city differences for all types of practitioners. 
Furthermore, the curves are nearly horizontal, suggesting that there is little 
systematic disagreement among types of practitioners in a city. This 
similarity is even more pronounced when only defense attorneys and prosecutors 
are considered. 

A comparison of Figure 3.3 to Figures 3.1 and 3.2 reveals that the 
relative ranking of the four cities on actual disposition time follows closely 
the attitudinal data. The only surprise is a switch in the position of the 
two fastest courts: Miami and Detroit. This anomaly may be due in part to 
the age of the Miami case sample (it comprised 1976 dispositions) in light of 
the fact that the court has been engaged since 1977 in a substantial effort to 
accelerate the pace of their criminal cases. Again, these data support the 
suggestions of the prior study that practitoner norms regarding disposition 
time are strongly related to a court1s actual pace of litigation. 

Table 3.3 provides a way of assessing the extent of agreement on norms in 
each city. A weighted average of disposition-time norms was computed for 
serious and for non-serious cases for all practitioners in each court. 16 

Table 3.3 indicates the precentage of respondents in each category whose 
average response on the disposition-time questions for serious and non-serious 
cases was 30 days or more away from this court-wide average. Obviously, the 
lower this figure, the more general agreement within a city regarding the 
proper pace of criminal litigation. The total lines of Table 3.3 are plotted 
on Figure 3.4. 

These data reveal sUbstantial differences in the extent of attitudinal 
agreement concerning disposition time among the four cities. Bronx 
practitioners evidence very little agreement on this dimension: two-thirds to 
three-quarters of judges, prosecutors and defense attorneys in the Bronx 
indicated a disposition time for the average case (both serious and less 
serious) more than a month away from the city-wide mean. Alternatively, in 
Miami support is exceedingly high for its unusually speedy city-wide norms. 

Table 3.3 and Figure 3.4 present data on intra-court agreement that is 
intuitively simple to grasp but has the potential of being statistically 
misleading. In particular, the percent of responses 30 days beyond the 
courtwide average may be expected to increase as the average increases. 

15 

16 

It should be pointed out that these "curves" connect three points which 
represent nominal-level variables: no continuum is implied by the fact 
that the values for prosecutor, defense, or judge responses in the same 
city are connected by a continuous line. After much experimentation, it 
became apparent that this somewhat unorthodox use of figures presented 
the clearest visual representation of these data. 

The weighted average is the average of the means for each of the three 
participant types in each city rather than simply the average of all 
responses in each city. This was done to adjust for the unequal number 
of respondents in each category. 
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TABLE 3.3 
INTRA-COURT AG~EME~ ON DISPOSITION TIME NORMS 

Bronx Detroit 
Judges OA's PO's Judges OA's PO's Judges 
{n=9l (n=271 !n=12 1 {n=91 {n=391 (n=31} {n=5l 

I. Serious Cases 

A. Respondentl; 30 days or mod~ .22% 44% 55% 22% 15% 6% 0% 
above cour't: ~verage 1 

B. Respondeni;s 30 day,s· or mOl~El 56% 30% 18% 11% B% 39% 0% 
below court average~ 

c. Total of A and B 78% 74% 73% 33% 23% 45% 0% 

D. Court ave:z:'aqe 132 days BO days 

II. Less Serious C:ases 

A •. Res pondan t:s 30 days or mo:t'E! 22% 56% 45% 22% 15% 6% 0% above COU1:t average 

B. Responden1:s 30 days or mOrl! 
below COU1:t avaraqe 

44% 22% 18% 11% 5% 29% 0% 

c. Total of i~ and B 67% 78% 64% 33% 21% 35% 0% 
o. Court avel:aqe 127 days 73 days 

lpercent of respondents in each cateqory Who indicated an averaqe number of days to jury trial in serious cases that was 30 days 
or more above the court-wide averaqe for serious cases. 

2percent of respondents in each category who indicated an averaqe number of days to jury trial in se:z:ious cases that was 30 days 
or more below the court-wide averaqe for serious cases. 
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Hence a mean as low as that in Miami may necessarily imply a low proportion of 
respondents falling outside the 30-day period; while an average as high as that 
in the Bronx conversely implies proportionately more responses outside this 
limit. 

Table 3.4 provides a somewhat different -- and more statistically abstract -­
way of assessing intra-court agreement on disposition-time norms. For both 
serious and less serious cases it indicates the court-wide average, the standard 
deviation, and the coefficient of variability for each court on the disposition 
time. The coefficient of variability is simply the standard deviation divided by 
the mean. As such, it takes into account differences in the mean and therefore 
allows for comparsions of dispersion across populations with differing means. 17 

The coefficients of variability continue to reveal the Bronx as having the 
least intra-city agreement on proper disposition time. Differences across cities 
are somewhat less pronounced than those depicted in Table 3.3, particularly in 
the more serious cases. And pittsburgh, rather than Miami, emerges as the city 
with the highest intra-court agreement on this dimension. 

These data suggest that local legal culture and its link to the existing 
pace of litigation may be more complex than suggested in previous studies. 
Miami and Pittsburgh emerge as cities in which a fairly strong consensus exists 
regarding the proper pace of litigation. More divergence of opinion exists in 
Detroit and still more in the Bronx. The extent to which attitudes are shared 
by practitioners in a court system thus varies along with the substance of the 
attitudes themselves. These observations by no means undermine the underlying 
theory that practitioner norms regarding proper disposition time both mirror and 
support the existing pace of litigation in a court. 

Court 

Bronx 

Dfltroit 

Miami 

TABLE 3.4 
INTRA-COURT VARIATION 

IN PREFERRED DISPOSITION TIME 

Adjusted Standard 
Mean* Deviation 

131.7 

79.5 

60.6 

Coefficient** 
of Adjusted Standard 

Variability Mean* Deviation 

Coefficient** 
of 

Variability 

Pittsburgh 102.0 

52.6 

28.3 

21. 7 

24.6 

.40 

.36 

.36 

.24 

127.3 

73.4 

53.4 

96.0 

65.3 

31.0 

19.9 

24.6 

.51 

.42 

.31 

.26 

17 

1 / 

* 

** 

the mean number of days from arrest to trial indicated by respondents 
in each court, adjusted for the differing number for each type of 
respondent (judge, prosecutor, defense attorney). 

standard deviation divided by mean. 

See Herbert M. Blalock, Social Statistics (New York: McGraw-Hill, 1960) 
pp. 73-74. 

43 

.. 

\ 

I' , 
.~'. 

',' ~ 

, 

/ 

" ' 



50% 

30 

20 

., 
t)i I d. [i •• t t:: 

, ' 

" 

.. 
.' ,r 

" 

r i 

·Dctroi~t..: ;...~ ......... 

Pittsburgh ---

SeriouB Cases 

.... ...... -------

-- -

judges 

-----

Figure 3.4 90% 
Percent Respondants 

30 days or More Beyond 
Court-Wide Mean 

80% 

70% 

60% 

50';' 

40% 

30~ 

20~ 

10,£ 

defense d .01. S 

: .. 

Bronx --::.:.----

'. 

More Serious Cases 

- ---

... ....... 

/' 

\ 

... --.. -\"~~,1-,1. 

" , 
~~~.~--, 

\ , 

\ 
L~· 

, 



To the contrary, there is substantial correspondence between practitioners' 
notions of proper speed and the actual pace of cases. Even in the Bronx, 
where consensus is lowest, there is clearly much more support among 
practitioners for lengthy disposition times than in the other courts surveyed, 
a situation that reflects its unusually slow pace. 

The divergence of opinion revealed here does suggest that generalizations 
regarding shared practitioner norms in criminal courts must be tempered by the 
existence of attitudinal disagreement on some dimensions. As indicated in 
Chapter 1, assertions of shared normative standards regarding proper case 
disposition are common in many recent criminal court studies. A finding of 
this research -- made even clearer in subsequent chapters on mode of 
disposition and sentence -- is the presence of both consensus and conflict in 
court system norms governing dispositional practices. 

IMPLICATIONS 

Much of the previous writing on court delay assumes it to be caused by 
some structural impediment to a speedier pace of litigation: an insufficient 
number of judges or attorneys, for example, archaic case-handling procedures, 
or a high trial rate. The prescLiption suggested by such analyses is simply 
removal of the impediment: add judges, modernize procedures, settle more 
cases. That an existing leisurely pace of litigation might be considered 
satisfactory -- even desirable -- by the judges and attorneys who ultimately 
control it was seldom considen~d. 

The existence of distinctive local attitudes regarding the proper pace of 
litigation originally suggested in J'ustice Delayed is sUbstantiated bere. It 
thus appears that efforts in many courts to reduce delay must contend not only 
with the inertia and attachment to that status quo common to any complex 
organization. In addition; such reforms could run counter to the beliefs of 
practitioners concerning the minimum time necessary for adequate trial 
preparation, negotiation, and the like. 

LOcal legal culture may not foreclose the possibility of changing the 
existing pace of litigation. But it does set an outside limit on practitioner 
cooperation with efforts to compel faster dispositions through case management 
controls imposed by the eourt or a mandatory speedy-trial rule. In those 
courts in which the lawyers exercise substantial control over case scheduling, 
these norms may determine the degree of success achieved by such non-coercive 
attempts to speed case disposition as adding judges or instituting settlement 
conferences. So long as continuances and postponements are generally granted 
when both sides agree, the mandate of professional courtesy between attorneys 
insures that cases will move at a speed felt to be appropriate by the 
attorneys involved. Stricter continuance policies and more court control over 
the pretrial period may force counsel to trial or disposition faster than they 
believe to be appropriate, but such actions by the court will generate (if 
experience is any guide) an intense outcry from practitioners who believe the 
accelerated pace to be improper. It should also be noted that attitudes of 
judges regarding appropriate disposition time are not necessarily more 
supportive of speedier dispositions than defense attorneys and prosecutors: a 
perusal of Figure 3.3 will indicate the average Bronx judge, for example, 
believes the appropriate pace to be fully a month longer. than the already 
leisurely pace supported by othgr practitioners. Only in Miami do judges hold 
attitudes which support a somewhat faster pace of litigation than attorneys. 
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It may be unreasonable to expect a judge to push cases to trial at a speed 
that not only raises the righteous ire of attorneys but also is felt by the 
judge himself to be improper. 18 

Despite these cautionary notes, the aata do provide evidence that 
practitioner attitudes might support modest acceleration in the pace of 
c'riminal litigation in all four courts. Direct comparison of the attitudinal 
data with the sample of closed cases on a court-by-court basis is not 
possible: the respondents were asked the appropriate date for a jury trial to 
begin in each hypothetical case and there are an insufficient number of actual 
jury trials in the closed case sample to produce reliable disposition time 
statistics. 19 However, a cursory comparison of the Figures 3.1 and 3.2 with 
Figure 3.3 shows that the average practitioner in all four cities believes 
that jury trials in the hypothetical cases should begin substantially sooner 
than either the median of all dispositions or even the median guilty plea 
occurred in the sample of actual cases. Since jury trials typically require 
considerably more time from arrest to disposition than do other dispositional 
alternatives, the apparent attitudinal support for a marginally faster pace 
may be greater still. 

Too much should not be made of the above discussion, but there does appear 
to be some practitioner support in all four courts for speeding the pace of 
cases to a limited degree. It is also possible that practitioner attitudes 
might constitute the least impediment to delay reduction efforts in the Bronx, 
where they are most divided. In those courts where attitudes governing case 
pace are widely shared, however, to attempt to accelerate disposition time 
beyond relatively modest increments may be expected to meet resistance from 
attorneys and lack of cooperation from judges. 

--------------------18 A fuller discussion of the implications of local legal culture for 
efforts aimed at reducing court delay can be found in Church, Justice 
Delayed, ch. 5. 

19 We also cannot be sure that the hypothetical cases are representative of 
actual cases. 
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CHAPTER IV 

PLEA OR TRIAL? 

The AnglO-American judicial system is premised on the belief that just 
resolution of legal conflicts is achieved through a structured contest o·f the 
disputants before a neutral judge. The modern jury trial, a direct desclendant 
of medieval "trial by battle, It is the embodiment of that adversarial idEla!. 
Yet it is well established that the vast majority of both criminal and civil 
cases in the courts of this country are resolved not by trial but through 
informal negotiation between the parties. Of the 21 urban courts examil,1ed in 
tbe Pretrial Delay project, for example, the uledian city disposed of only five 
percent of its civil tort cases by jury trial, seven percent of its 
felonies. l Although some commentary has suggested that this relative 
paucity of jury trials is a new and ominous d,evelopment portending "the) 
twilight of the adversary system,"2 recent historical studies have found 
substantial reliance on guilty pleas in American courts throughout the 
nineteenth century.3 

It should not be concluded from the foregoing that American felony courts 
are uniform in their reliance on guilty pleas. The 21 courts examined in the 
National Center's pretrial delay study varied from a low of 1 percent to a 
high of 19 percent of felony adjudications obtained by jury verdict. 4 The 
causes or even the corollates of these differing orientations'toward t:rial, 
however, currently exist only on the level of informed speculation. 

TWo general hypotheses have been put forward to explain differences in 
trial rates across felony courts. The first is widely shared by practitioners 
and is often taken as almost an article of faith among many critics clf plea 
bargaining. 5 This explanation could be terme1 the "caseload hypothenis:" 

1 Thomas Church, Jr., Justice Delayed: Tbe Pace of Litigation in urban 
Trial Courts (Williamsburg, VA: Naticm.al Center for State Courts, 1978), 
pp. 31-35. 

2 See, e.g., Abraham Blumberg, Criminal Justice (Chicago: Quadnngle 
Books, 1967). 

3 Albert Alschuler, "Plea Bargaining and Its History," Law and Society 
Review 13 (1979): 211; Lawrence Friedma,n, "plea Bargaining in Historical 
perspective," ~aw and Society Review 13 (1979): 247; Milton Heumann, "A 
Note on Plea Bargaining and Case Pressure," Law and, Society Review 9 
(1975): 515. 

4 A felony adjudication was defined as a case filed as a felony that was 
disposed by either a guilty plea, trial, or some form of pretrial 
diversion. Church, Justice Delayed, pp. 33-35. 

5 See citations by Heumann, "A Note on plea Bargaining and Case Pressure," 
pp. 516-17. 
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the higher the workload of judges and lawyers in a court, the heavier their 
reliance on guilty pleas (and, by implication, plea bargaining). This theory 
appeals both to common sense and to the interests of courts anxious to obtain 
legislative authorization for new judgeships, but it has not fared well under 
empirical examination. Study after study have found virtually no relationship 
between caseload ,and the trial rate. These uniformly negat.:i.ve findings apply 
both to studies of historical fluctuations in case10ald of one court and to 
research comparing contemporary trial rates and caseload across courts. 6 

This lack of an explanation for differing trial rates in court system 
resources suggests that the answer may lie in less formal aspects of court 
systems. Several studies account for the general tendency to avoid trials 
characteristic of nearly all criminal courts by reference to the inherent 
pressure on regular participants in an adversary system to suppress conflict 
and a~oid.the risks endemic to trials. 7 The one study that attempts to 
expla1n d1fferences among courts in these organizational terms poses the major 
alternative explanation of variation in plea rates across courts, what could 
be termed the "courtroom workgroup hypothesis." 

TRIAL RATES AND COURTROOM WORKGROUPS 

In a major study of felony courts in three American cities,8 James 
Eisenstein and Herbert Jacob concluded that much of the variation in what 
happens to defendants in different courts can be attributed to dissimilarities 
in the structure of what they term courtroom workgroups: the judge, 
prosecutor and defense attorney who must work together to dispose of a 
criminal case. They theorize that differences in the utilization of trial in 
~he three courts they examined are due in large measure to the way in which 
Judges and attorneys are assigned tb courtrooms and cases. Those courts in 
which a specific judge, prosecutor, and public defender are more or less 
permanently assigned to the same courtroom are characterized by "stable" 

6 

7 

8 

1 I 

See Church, Justice Delayed, pp. 31-35; Heumann, "A Note on Plea 
Bargaining and Case Pressure;" Malcolm Feeley, "The Effects of Heavy 
Caseloads," in Sheldon Goldman and Austin Sarat (eds.), American Court 
Systems: Readings in Judicial Process and Behavior (San Francisco: 
W.H. Freeman, 1978); Steven Flanders, Case Management and Court 
Management in the united States District Courts (Washington, DC: Federal 
Judicial Center, 1977); R.W. Gillespie, Judicial productivity and Court 
Delay: An Exploratory Analysis of the Federal District Courts 
(Washington, DC: Government printing Office, 1977). 

Jerome Skolnick, "Social Control in the Adversary System," Journal of 
Conflict Resolution 11 (1967): 52; Jonathan Casper, American Criminal 
Justice: The Defendant's Perspective (Englewood Cliffs, NJ: Prentice­
Hall, 19~2), pp. 67, 74-75; Lief Carter, The Limits of Order (Lexington, 
MA: Lex1ngton Books, 1974), pp. 86-88; Blumberg, Criminal Justice, Ch. 1. 

James Eisenstein and Herbert Jacob, Felony Justice: An organizational 
Analysis of Criminal Courts (Boston: Little-Brown, 1977). 
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courtroom workgroups. These practitioners are able to develop long-standing 
relationships of mutual reliance and trust. Under su~h ~ircum~tances, . 
Eisenstein and Jacob hypothesize, informal plea negot1at10ns w1ll character1ze 
the vast majority of felony dispositions. When prosecutors and defense 
attorneys must practice before many individual judges, they fail to develop 
these relationships. Courts that are organized in this manner are 
characterized by "unstable" courtroom workgroups. In these courts, the 
relative lack of familiarity and trust among the key participants in case 
disposition presumably result in fewer negotiated guilty ~leas and a heavier 
utilization of adversaria1 trials. Hence, in the court w1th stable courtroom 
workgroups, they observed, "Familiarity produced pleas, because with 
familiarity negotiations reduced uncertainty."9 

The courtroom workgroup hypothesis has not been seriously tested outside 
the three courts examined by Eisenstein and Jacob. The data generated in this 
study on felony case processing in the Bronx, Detroit, Miami an~ P~:tsbUrgh 
are not supportive of the theory. Of the four courts, one -- M1am1 s Eleventh 
Judicial Circuit Court -- is characterized by long-term (one- to three-year) 
assignment of both prosecutors and public defenders to the courtroom of a 
specific judge. One court assigns individual prosec~tors, but ~ot defense, 
attorneys, to a single judge on a semi-permanent bas1s -- Detro~t Recorder s 
Court. In the Bronx, some assistant district attorneys are ass1gned to one 
courtroom or part but move from part to part frequently; legal aid attorneys 
have no permanent relationship to the judge or any particular assistant . , 
district attorney. The pittsburgh court has virtually no workgroup stab1l1ty; 
cases are assigned to judges at almost the moment of trial and the defense 
attorney and a.d.a. independently assigned to the case follow,it to.that 

.courtroom. The four courts thus provide a kind of rough cont1nuum 1n 
decreasing workgroup stability: from Miami (the highest), th~ough Detroit and 
the Bronx, to pittsburgh (the lowest). 

Despite this wide variety in workgroup stability, the total proportion of 
felony dispositions obtained by plea (exclusive of dismissals) ~s.remarkab1Y 
similar in the four courts. See Table 4.1, below. If the stab1l1ty of 
courtroom workgroups influences plea and trial rates in the direction 
hypothesized by Eisenstein and Jacob, that effect is not apparent from overall 
dispositional patterns in the courts examined here. 

TABLE 4.1 
PLEA AND TRIAL RATES 

Bronx Detroit Miami Pittsburgh 
---

Guilty plea, Diversion 424 (85% ) 284 (82%) 275 (81%) 312 (83%) 

Non-Jury Trial 11 (2%) 23 (7%) 41 (12%) 49 (13%) 

Jury Trial 66 (13%) 39 (11%) 23 (7%) 14 '( 4%) 

* 501 (100%) 346 (100%) 339 (100%) 375 (100%) 
Total Adjudicati6ns 

* Not including dismissals and nolle prosses 

9 Ibid., pp. 251-52. 
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TO a substantial degree, however, it is misleading to look only at 
courtwide statistics when exam~ning trial and plea rates. We already know 
that the felony courts of Bronx County, Detroit, Miami and pittsburgh deal 
with differing proportions of serious cases. And serious cases are more 
likely to be tried than less serious cases. IO Hence th~ aggregate plea 
rates may be affected by different proportions of "heavy" and "light" criminal 
cases in the workload of the various courts. 

Figure 4.1 subdivides the cases according to seriousness of the criminal 
incident and prior record of the defendant. It thus allows us to compare the 
trial rate of roughly similar cases across all four courts. 

The left side of the figure depicts the trial rates of each court for 
felony cases in each seriousness category for defendants with no prior 
conviction record. ll The right side gives analogous proportions for those 
cases involving defendants with prior convictions. These figures suggest 
several important facts concerning mode of disposition in the four courts. 
First, it is apparent that seriousness does affect mode of disposition in the 
direction suggested in previous research: in each city there is a general 
tendency for the proportion of trials to increase as the crime involved 
becomes more serious. This effect is present both for defendants with prior 
records and for those without, although there are a number of discontinuities 
in the relationship in the latter category. 

More importantly, the figures demonstrate that the surface similarity in 
each court's plea rate was indeed a function of differing prop~rtions of more 
or less serious cases. The courts are observedly dissimilar in the extent to 
which similar types of cases are tried. Furthermore, these differences follow 
a general pattern: in every category of case the lowest proportion of trials 
are held in the Bronx. In all but the most serious cases, Detroit's trial 
rate is consistently 5 to 15 percentage points above the Bronx. In these 
categories, Miami and pittsburgh are almost always above Detroit and the Bronx 
in their proportion of trials, although their respective positions are not 
consistent: proportionately fewer defendants without criminal records,are 
tried in Pittsburgh than in Miami, a situation that is reversed in most 
categories of case involving defendants who have prior records. 

The category of most serious crimes exhibits the least stability in these 
patterns, particularly for defendants with no prior crimial record. That the 
water is relatively muddy in such cases may be due in part to two factors. 
First, this category is the only one that is "open-ended." While each of the 
other three classes contains cases with a range of only 3 to 5 points on the 
Sellin-Wolfgang scale, this final category encompasses substantial differences 
in seriousness. 12 Furthermore, this category contains all the homicides in 

10 

11 

12 

f I 

See, esp., Lynn Mather, plea Bargaining or Trial? The Process of 
Criminal Case Disposition (Lexington, MA: Lexington Books, 1979). 

Minor offenses such as vagrancy or drunk and disorderly conduct were npt 
counted in determining whether a defendant had a prior record. See 
Table 3.2 and accompanying text for a description of the seriousness 
caregorization used. 

Cases range in seriousness in this category from an index of 12 to as 
high as 38. See Table 3.2. 
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the samples, crimes that can differ substantially in subjective seriousness 
depending on such ephemeral factors as intention and premeditation. The 
Sellin-Wolfgang scale does not take such subtleties into accoun.t -- the death 
of a victim is counted the same regardless of the circumstances surrounding 
it. For these reasons this category is likely to contain a very di'verse group 
of cases and the anomalous results in it should not be especially surprising. 

The general pattern that emerges from Figure 4.1 does not comport with the 
courtroom workgroup hypothesis. The court with consistently the lowest 
proportion of trials across all types of cases -- Bronx County Supreme Court 
-- affords very little opportunity for the growth of stable relationships 
among judge, a.d.a., and defense attorney. The one court with unambiguously 
strong workgroup cohesion -- Miami's felony court -- consistantly ranks at or 
near the top in the proportion of cases disposed by trial. The relationships 
among the courts are thus almost the opposite of what the courtroom workgroup 
hypothesis would suggest. 

The presence of counter-examples does not conclusively disprove a theory, 
particularly after investigation of a non-random sample of courts in an area 
of research as young and amorphous as this one. But these observations do 
suggest that dispositional practices in a court system may be grounded in 
something more fundamental and permanent than the current assignment practices 
and management procedures of courts, district attorneys, and public defenders. 

LOCAL LEGAL CULTURE AND MODE OF DISPOSITION 

This research examines the hypothesis that dispositional patterns are 
influenced by locally held norms that define the way in which particular types 
of cases should be handled. Milton Heumann's study of newly recruited judges' 
and lawyers' adaptation to plea bargaining describes how new practitioners 
learn which cases are appropriate for trial, which ones should be pled 
out. 13 Existing practices undoubtedly exert a reciprocal influence on the 
attitudes of practitioners. But it is at least plausible that a major reason 
for the historically stable pattern of criminal court dispositions observed in 
most courts is the continued existence of a parallel set of supporting norms. 
If attorneys and judges evaluate how cases should be handled by reference to 
such norms, their joint decisions may be influenced more by the shared 
attitudes they bring into dispositional discussions than by the degree of 
their familiarity with the other parties to those discussions. 

The attitudinal data generated in the hypothetical case questionnaire 
provide a unique oppbrtunity to investigate these norms regarding proper mode 
of disposition. The specific question on mode of disposition asked after each 
case description was, nAssuming that prosecution, defense, and the court have 
adequate resources to deal with their caseloads in a fair and expeditious 
manner, bow do you believe this case should be resolved?" The choices offered 
were: negotiated plea of guilty, non-negotiated plea of guilty, non-jury 
trial, jUlry trial, dismissal or nolle prosequi, and o,ther. 

13 Milto'n Heumann, Plea Bargaining: 
and Defense Attorneys (Chicago: 
chs •• ~-6. 

.. ' 

The Experiences of Prosecutors, Judges, 
University of Chicago press, 1978), esp. 
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While Figure 4.2 suggests the existence of distinctive normative 
orientations in the four cities regarding proper mode of disposition, it also 
indicates that such norms are not necessarily uniform across different groups 
of practitioners. Attitudes of judges and prosecutors regarding dispositional 
mode distinguish the four courts far more than those of defense attorneys. 
While this general effect holds true for trial responses, it is especially 
pronounced in the negotiated plea category. In particular, it would appear 
that defense attorneys in Miami and pittsburgh are considerably more 
supportive of plea bargaining tban the prosecutors and judges in those cities. 

Several summary observations can be made from Figure 4.2 before proceeding 
to an analysis of subsets of the hypothetical cases. Practitioner attitudes 
regarding the appropriateness of trials in the hypothetical cases appear to 
be relatively consistent across all practitioner groups within a city. And 
while the individual courts as a whole evidence distinctive levels of trial 
preference, there is not a great deal of difference in the patterns of the 
four courts. When the focus is related to attitudes on plea bargains, 
intercity differences increase, and in two courts (Miami and pittsburgh) 
substantial disagreement among practitioner types emerges. 

The hypothetical cases are subdivided in the next four figures according 
to overall seriousness and strength of evidence. Figures 4.3 and 4.4 are 
directly analogous to Figure 4.2, except that the hypothetical cases have been 
divided into two groups according to their overall seriousness. 14· Across 
all the courts there is more support for trials in cases involving serious 
injury or a defendant with a prior record than in less "heavy" cases. 

The low level of preference for trials in less serious cases is consistent 
across all courts and practitioner types, making comparisons difficult and 
inappropriate. It is in the more serious cases that distinctive orientations 
toward trial arise. The four courts are clearly and consistently distinguish­
able on this dimension; in descending order of support for trial in the 
hypotheticals, they are Miami, pittsburgh, the Bronx, Detroit. And while the 
attitudes of defense attorneys and prosecutors in the same court are quite 
similar, the judges in Miami and pittsburgh evidence a much stronger 
preference for trial than the lawyers appearing before them. 

Figure 4.4, depicting attitudes regarding plea bargained dispositions by 
case seriousness, re-emphasizes the disagreement across and within cities on 
this dimension that was indicated on Figure 4.2. In both less serious and 
more serious cases the judges and prosecutors in each of the four courts 
evidence similar levels of support for plea bargains that are distinct from 
judges and prosecutors in the other courts. Attitudes of defense attorneys in 
the Bronx or Detroit are similar to those of prosecutors and judges in their 
cities; in Miami and Pittsburgh, however, defense attorneys show much stronger 
support for plea bargaining than do the judges and prosecutors. 

14 

1 i 

As in Chapter 3, less serious cases were defined as those involving 1) 
defendants without prior records and a Sellin-Wolfgang score of less than 
12, or 2) defendants with a prior record and a Sellin-Wolfgang score of 
less than 4. 
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The effect of the evidentiary strength on attitudes concerning mode of 
disposition is illustLated in Figures 4.5 and 4.6. 15 Not surprisingly, 
trials are chosen more often by all categories of respondent in the,cases in 
which there are evidentiary questions. Again the same general patterns among 
the cities emerge with Bronx and Detroit practitioners supporting plea 
bargained dispositions substantially more than their brethren in Miami and 
pittsburgh: the converse is true regarding trial dispositions. While judges 
in several instances evinced unusually high support for trials, the general 
orientation of the curves in Figure 4.5 is flat, suggesting fairly consistent 
attitudes within each court on the desirability of trial in both strong and 
weak cases. It is on the preference for plea bargains in cases where the 
prosecutor I s Elvidence is strong that the clearest intra-city disagreement 
emerges: defem%~ attorneys consistently show much more support for plea 
bargains in such cases than do judges and district attorneys. In weak cases, 
however, there is much less intra-court disagreement despite analogous 
intra-court differences. 

Given the amount and complexity of the information presented in this 
chapter to this point, a brief summary is in order: 

1. Samples of actual case dispositions in the Bronx, Detroit, Miami, and 
Pittsburgh, when broken down by seriousness, reveal that the courts 
handle similar cases differently. In particular, the Pittsburgh and 
Miami courts try more of most types of cases than do the Detroit and 
Bronx County courts. These patterns are not supportive of a work­
group stability explanation of differential trial rates across courts. 

2. The patterns of actual trial use do parallel attitudinal orientations 
of practitioners regarding preferred mode of disposition for tbe 
hypothetical case set. For each type of practitioner, those from 
Miami and pittsburgh tended to prefer trial,s more and plea bargains 
less, than those from Detroit and the Bronx. Inter-city differences 
were found more in plea bargaining than in trial preferences. 

3. Within courts, practitioner groups appear to hold similar attitudes 
regarding the desirability of trials in the bypotheticals, although 
in some instances there was stronger judge tban attorney support for 
trial. Support for plea bargains in the Bronx and Detroit (courts 
with fewer actual trials and least normative preference for trials) 
was consistently high in all groups of practitioners for all subsets 
of the hypotheticals. Only in cases with strong prosecution cases 
.was there significant disagreement between practitioner groups. In 
Miami and pittsburgh, however, there was much greater intra-city 
disagreement over tbe desirability of plea bargaining: defense 
attorneys preferred negotiated dispositions substantially more than 
judges and prosecutors in n~arly every category of case. 

The preceding discussion centered on measures of central tendency, in 
particular, the average proportion of the hypothetical cases for which 
respondents chose a particular dispositional mode as most appropriate. We 
bave yet to look at the extent of agreement within each class of respondent. 
This topic will be discussed in the next section. 

15 The hypothetical cases were divided into tbe categories of stronger and 
weaker evidence based upon tbe collective assessments of the respondents 
regarding the chances of a jury trial conviction in the case. 
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THE EXTENT OF INTER-CITY AGREEMENT 
The previous section indicated that the four cities examined here con be 

distinguished by the proportion of the hypothetical cases that the average 
judge, defense lawyer and assistant district attorney indicated should be 
handled by negotiation and by trial. Average respons,es do not indicate the 
extent of agreement within each category of respondent, however. In statis­
tical terms, the mean or average is a measure of central tendency, not a 
measure of dispersion. One corollary to the legal culture hypothesis is the 
expectation of finding some general agreement within and across classes of 
practitioners in a given court. But just as we might expect the content of 
those shared norms to differ from court to court, so might we expect tbe 
amount of agreement to vary among different courts and types of participants. 
In order to address these issues we need a way of l(~king at the extent of 
agreement on mode of disposition within the various court systems. Tables 
4.2 and 4.3 depict for each of the 12 hypothetical cases the proportion of 
practitioners of each type in each city who indicated that the case should 
be disposed by negotiated plea (Table 4.2) and by t:rial (Table 4.3). 

Agreement is obviously in the eye of the beholder. Statistics cannot 
provide an empirica11y derived index or breaking point by which to assess 
whether it does or does not exist within a particular group of respondents. 
To aid in interpretation of the tables a somewhat arbitrary figure of 70 
percent was chosen as the point at which substantial agreement exists within 
a given group of respondents as to how a particular case should be handled. 
Each percentage which is at least 70 is circled on the tables. As an indi­
cation of substantial agreement that a particular case is best not handled by 
the relevant dispositional mode, figures of 30 pE~rcent or less are underlined. 

There are a substantial number of circles and underlines on the two 
tables, but the numbers of cases in which circles or squares coincide for 
all groups in a city is relatively small. The first section of 'rable 4.4 
indicates the number of hypothetical cases in each city on which at least 70 
percent of all three groups of practitioners agreed that a negotiated 
disposition was most appropriate (the circles on Table 4.2), and on which at 
least 70 percent of each group believed some other form of disposition to be 
most appropriate (the underlines on Table 4.2)" The second section of Table 
4.4 indicates analogous figures for trial responses. Also included in each 
section are the number of cases in which at least two of the three groups of 
practitioners in each city agreed at the 70 percent level. The last line in 
each section provides an index of strong intrcl-city disagreement: the number 
of cases for each city in which there is agreement at the 70 percent level in 
one group that the relevant mode of dispositi1on is most appropriate, and 70 
percent agreement within another group that the mode is not most appropriate. 

The strongest agreement in all four cities relates to preferences regar­
ding trial dispositions. Line IICI indicates for each court the number of 
hypothetical cases in which at least 70 percent of all three practiti.oner 
types were agreed as to the appropriateness, or lack of appropriateness, of 
a trial. Agreement at this rather high level was achieved in half the cases 
in two courts, 42 percent of the cases in the other two courts. Attitudes 
regarding the appropriateness of plea bargained dispositions are much less 
consistent within the courts. Line ICI shows that in only one city (Miami) 
was there substantial intra-court agreement on plea bargaining preferences 
in as many as a quarter of the hypothetical cases. 
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TABLE 4.2 
J CASES1 
1'1 

PLEA BARGAIN RESPONSES IN HYPOTHETICAL 
II 
I 

Case No. Bronx Detroit Miami - Pittsburgh 

'l \ 

Judges' OA's PO's Judges DAIs PO's Judges DAIs PO's Judges OA's PO's ~n=9} {n=26L {n=12} (n=8} jn=37 2 ~n::.292 {n:.:52 (n=42 1 {n=10} {n=71 {n=30} Ln=20} 
L~; 

, " "'~~" " 

1 @ @ 8 @ @ C£~3 8 64% 8 500" 55% <@ 
\4.L.:,_~1fii! 

2 56% 300103 
~ 50% ~ 39% ' 200" 25% 27% 00" 23% 25% - - -3 44% 48% 42% 13% 41% 27% 20% 200& 0010 29% 27% 35% 

4 @ 65% 11% .;25% 55% 29% 4oo;{, 55% 200" 43% 54% 53% " 5 56% 33% 58% . 50010 34% 37% 0010 18% 60010 14% 7% 45% I 6 @ @ @ @ @ 59% 60010 54% @ 43% 43% 65% .! 

~ 7 '56% @ 67% 50010 68% @ @ 51% @ 57% 53% @ 
8 @ 67% .@ @ 26% @ 20% 33% €oy ~ 13% ~ I , 

0- 9 22% 28% 33% 50"" 46% 66% 200k 10% 22% 29% 26% 35% 
I 

N 

10 67% 52% ~3 50"" 24% @ 0% 14% @ ~ 3% 68% Ii 
~ 

11 44% 44% 50010 @ 65% 33% 20% 24% 40010 00" ~ 21% 
II e ~ ~ ~3 @ I. 

12 56% 50010 24% 2004 2004 14% 13% 
f! ,I lFigures indicate the percent of respondents in each category who indicated a case should be handled I) by either a plea bargain or diversion. Responses of dismissal or other were not considered in the I' percentages. 
rj 2percentages of 70 or higher are encircled. 
H 3percentages of 30 or lower are underlined. 
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THE EXTENT OF INTER-CITY AGREEMENT 
The previous section indicated that the four cities examined here can be 

distinguished by the proportion of the hypothetical cases that the average 
judge, defense lawyer and assistant district attorney indicated should be 
handled by negotiation and by trial. Average responses do not indicate the 
extent of agreement within each category of respondent, however. In statis­
tical terms, the mean or average is a measure of central tendency, not a 
measure of dispersion. One corollary to the legal culture hypothesis is the 
expectation of finding some general agreement within and across classes of 
practitioners in a given court. But just as we might expect the content of 
those shared norms to differ from court to court, so might we expect the 
amount of agreement to vary among different courts and types of participants. 
In order to address these issues we need a way of looking at the extent of 
agreement on mode of disposition within the various court systems. Tables 
4.2 and 4.3 depict for each of the 12 hypothetical cases the proportion of 
practitioners of each type in eacb city who indicated that the case should 
be disposed by negotiated plea (Table 4.2) and by trial (Table 4.3). 

Agreement is obviously in the eye of the beholder. Statistics cannot 
provide an empirically derived index or breaking point by which to assess 
whether it does or does not exist within a particular group of respondents. 
To aid in interpretation of the tables a somewhat arbitrary figure of 70 
percent was chosen as the point at which substantial agreement exists within 
a given group of respondents as to how a particular case should be handled. 
Each percentage which is at least 70 is circled on the tables. As an indi­
cation of substantial agreement that a particular case is best not handled by 
the relevant dispositional mode, figures of 30 percent or less are underlined. 

There are a sUbstantial number of circles and underlines on the two 
tables, but the numbers of cases in which circles or squares coincide for 
all groups in a city is relatively small. The first section of Table 4.4 
indicates the number of hypothetical cases in each city on which at least 70 
percent of all three groups of practitioners agreed that a negotiated 
disposition was most appropriate (the circles on Table 4.2), and on which at 
least 70 percent of each group believed some other form of disposition to be 
most appropriate (the underlines on Table 4.2). The second section of Table 
4.4 indicates analogous figures for trial responses. Also included in each 
section are the number of cases in which at least two of the three groups of 
practitioners in each city agreed at the 70 percent level. The last line in 
each section provides an index of strong intra-city disagreement: the number 
of cases for each city in which there is agreement at the 70 percent level in 
one group that the relevant mode of dispositi.on is most appropriate, and 70 
percent agreement within anothei:' group that the mode is not most appropriate. 

The strongest agreement in all four cities relates to preferences regar­
ding trial dispositions. Line IICI indicates for each court the number of 
hypothetical cases ill which at least 70 percent of all three practitioner 
types were agreed as to the appropriateness, or lack of appropriateness, of 
a trial. Agreement at this rather high level was achieved in half tile cases 
in two courts, 42 percent of the cases in the other two courts. Attitudes 
regarding the appropriateness of plea bargained dispositions are much less 
consistent within the courts. Line ICI shows that in only one city (Miami) 
was there substantial intra-court agreement on plea bargaining preferences 
in as many as a quarter of the hypothetical cases. 
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TABLE 4 .. '9 
TRIAL RESI:'ONSES IN HYPOTHETICAL CASES1 

Detroit Miami Pittsburgh 
Case No. Bronx 

J\ldges DA's PD's . Judges DA's PD's Judges DA's PD's Judges DA'S PD's {n=9} {n=26~ {n=12 1 {n=81 {n=37 1 {n=29~ {n=5~ {n=42~ {n=101 {n=7} {n=30} {n=2( 
1 0%2 0% .00/0 ·OO~ _0010 0010 00/0 ..J1>~ OO;G OO~ 3% ~ 
2 44% 47% @3 38% 32% 57% @ 600;G @ 8 57% @ 
3 56% 44% 58% @ 49% @ @ @ 8 @ 600;G 65% 
4 ~5"10 31% 9 @ 34% @ 400;G 26% @ 57% 38% 47% 
5 44% 30% 33% 38% ·~9"10 60% 60% 63% 400;G 57% 33% 55% 
6 11% OO;G 17% OO~ 11~ 34% OO~ 200;G 200;G 28% 17% 300~ 

7 44% 15% 33% 25% 27'}~ 29% 0% 22% 200;G 14% 13% 300;G 
8 11% 4% OO~ OO;G 6% 6% 0% 7% OO~ OO;G 7% ~ 

@ @ @ @ 9 56% 61% 67% 38% 29% 31% 38% 63% 
10 22% 11%. 0% 0% 14% 7% @ 24% 0% 14% 7% OO~ 
11 57% 41% 50% 13% 24~ 600;G @ 55% 600;G 8 48% @ 
12 11% 12% OO~ OO;G 11% 3% 600~ 17% OO~ 14% 17% 10010 

lFigures indicate the percent of respondents in each category who indicated a case should be handled 
by either a jury or nonjury trial. Responses of dismissal or "other" were not considered in the 
percentages. 

2percentages of 30 or lower are underlined. 
3percentages of 70 or higher are encircled. 
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TADLE 4.4 
~RA-CI'rY AGREEMENT ON 

PROPER MODE OF DISPOSITION 

~ Detroit ~ Pittsburgh 

I. Negotiated Guilty P1eal 

A. Most Appropriate 

1. 

2. 

Cases wi~ 3 Group 
Agreement 
Cases with at Lea~t 
2 Group Agreement 

B. NOT Most Appropriate 

1. Cases with 3 Group 
Agreement 

2. Cases with at Least 
2 Group Agreement 

C. Total of A and B, Above 

1. Cases with 3 Group 
Agreement 

2. Cases with at Least 
2 Group Agreement 

D. Cases '\lith Substantial 
Disagreement4 

II. Trials (Jury or Non-Jury) 

A. Most Appropriate 

1. Cases '\lith 3 Group 
Agreement 

2. Cases with at Least 
2 Group Agreement 

B •. NOT Most Appropriate 

1. Cases \,1i th 3 Group 
Agreement 

2. Cases with at Least 
2 GrOup Agreement 

C. Total of A and B, Above 

1. Cases with 3 Group 
Agreement 

2. Cases with at Least 
2 Group Agreement 

D. Cases with Substantial 
Agreement 

2 

3 

o 

2 

2 

5 

1 

o 

o 

5 

6 

5 

6 

1 

Footnote: 1. Category Includes diversion 

1 

4 

o 

2 

1 

6 

3 

o 
2 

5 

7 

5 

9 

o 

o 
2 

3 

7 

3 

9 

2 

2 

3 

4 

6 

6 

9 

2 

o 

o 

2 

B 

2 

B 

2 

o 
2 

6 

6 

6 

B 

o 

2. Number of hypothetic"l Cases in 'which 70% or more of 
prosecutors, defense attorneys and judges agreed that 
negotiated guilty plea is most appropriate disposition. 

3. Number of hypothetical cases in which 70% or more of 
at least two of the three types of practitioners agreed 
that a negotiated gunty plea is most appropriate 
disposition. 

4. Number of hypothetical cases in which ~~/o or. more of at 
least one group of practitioners indicated that n 
negotiated guilty plea \170S most appropriatl:! ilml i.n \"hieh 
7cY'/,. or mOl:'C of at least one group indieatod th3t :lome 
other mode was most appropriate. 
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practitioners in the Brom~ and Detroit tend to agree on cases which ~ 
appropriate plea bargains and are not appropriate tria1s1 there is little 
agreement that any particular case is an inappropriate plea bargain and 
virtually no agreement among types of practitioners that any case of the 12 
should be tried •. The situation in Miami and pittsburgh is almost the 
converse. Pl"actitioners in these courts show little agreement over the 
appropriateness of plea bargains in any of the hypothetical cases. As in the 
Bronx and Detroit, their strongest agreement comes on cases felt to be 
inappropriate for trial; But practitioners in Miami and pittsburgh are in 
agreement that several cases are best disposed by means other than bargains 
and, particularly in Miami, that several cases should be tried. 

These observations support those made in the pr~vious section. That 
analysis concluded that the felony courts of Miami and pittsburgh could be 
characterized as trial-oriented, Detroit and the Bronx as negotiation­
oriented. These orientations affect·not only the overall frequency with which 
practitioners chose particular dispositional modes as most appropriate. They 
also affect the types of court-wide agreement that is likely to occur on a 
particular case. Hence these data suggest that it is much less likely for an 
a.d.a., judge, and defense attorney to agree that a particular case should be 
tried in the Bronx than in Miami, for example. The converse is true regarding 
agreement that a case should have a negotiated disposition. The differences 
in actual trial rates in the cities depicted in Figure 4.1 are congruent with 
these suggestions, although the prevalence of specifically negotiated pleas 
could not be reliably ascertained from the case records. 

IMPLICATIONS 

This chapter has examined the methods by which four. courts dispose of 
their criminal cases. It has shown that the courts try different proportions 
of similar cases. And it has shown that these differences in utilization of 
trial do not appear to be related to differences in the stability of 
relationships among judges, prosecutors and defense attorneys. 

These distinctive patterns of actual dispositional mode, however, do 
follow differences in the attitudes of practitioners in the four courts 
regarding how criminal cases should be handled. The totality of these 
collective attitudes represents one way in which to view local legal culture: 
two of the courts herein examined could be fairly characterized as 
"negotiation-oriented," two as "trial-oriented." These relative orientations 
remain constant across serious and non-serious cases, strong and weak cases. 

On a more discrete 1eve1~ substantial agreement within the individual 
courts exists on the appropriateness of trial in the hypcthetica1s. This 
congruence of intra-court practitioner norms is illustrated in Figures 4.2, 
4.3, and 4.5 by the horizontal orientation of the curves depicting 
practitioner attitudes toward trial in each city. It is supported by 
Table 4.4, which indicates substantial intra-city agreement in all four coarts 
concerning trials in roughly half of the hypothetical cases. 

On the issue of 
hypotheticals, much 
individual courts. 

whether or not a plea bargain is appropriate in the 
less agreement is present among practitioners in the 
As mentioned previously, the courts evidence distinctive 
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normative orientations toward plea negotiation that are consistent with actual 
disposition patterns. Hence. the prosecutors, judges, and (to a lesser degree) 
defense attorneys in the negotiation-oriented courts prefer plea bargains in 
more of the hypothetical cag~s than do their counterparts in the trial-oriented 
cities. But within courts, the preferences of practitioners regarding plea 
bargains in the specific cases are far from uniform. The divergence of support 
for negotiated dispositions within courts is indicated by the frequently steep 
curves for each city on the figures depicting pr~ferences for plea bargained 
dispositions (Figures 4.2,4.4, and 4.6). It is sugg~sted in the lack of 
intra-city agreement on the appropriateness of guilty pleas set out in 
Table 4.4. 

It was argued previously that the trial/no trial distinction is primarily 
a procedural dimension of case handling, while the bargain/no bargain dichotomy 
implies substantive sentencing considerations as well. The attitudinal data 
presented in t.his chapter suggests that there is substantially more consensus 
within courts on the procedural issue of whether or not a trial is necessary 
to a proper resolution of a case than on the more substantive issue of whether 
or not plea negotiations -- and accompanying sentencing concessions -- would 
be appropriate. It may be, in other words,. that cultural norms within a legal 
community are strongest and most specific on issues relating primarily to 
procedure. We have already seen substantial agreement in three of the four 
courts on the length of time necessary to bring specific cases to trial. 
Similar agreement is present on the appropriateness of such a trial in the 
individual cases. When the focus moves to an issue of more substance -­
whether plea negotiations would be appropriate -- much more intra-city 
disagreement arises. 

In its broadest sense, the concept of local legal culture may apply to 
whether a court tends to be "negotiation-oriented" or "tria1-oriented." Both 
the actual case samples and the attitudinal data suggest that the former 
appellation might appropriately be applied to the Bronx and Detroit, the 
latter to Miami and Pittsburgh. But the notion of local legal culture as 
applied in this research implies more than simply a general normative 
orientation toward one or another mode of disposition. To the extent that it 
implies attitudinal agreement among practitioners in a court regarding the 
appropriate disposition of particular cases, then the data presented here 
suggest that it may have the most relevance when confined to questions of 
procedure. An investigation of the ultimate substantive issue in any case 
the sentence -- will provide another context to investigate these thoughts in 
Chapter V. 

The data presented here also have implications for attempts to reform 
criminal court operations, particularly those efforts designed to reduce or 
eliminate plea bargaining. The alleged abuses of "bargain justice" constitute a 
dominant theme in much of the reform-oriented literature on criminal courts. 16 

16 

fl I 

See Albert Alschuler's series of articles on plea bargaining, esp. "The 
prosecutor's Role in plea Bargaining," University of Chicago Law Review 
36 (1968): 50: U.S. National Advisory Commission on Criminal Justice 
Standards and Goals, Courts (Washington, DC: Government Printing Office, 
1973): Kenneth Kipnis, "Criminal Justice and the Negotiated Plea," Ethics 
86 (1976): 93. 
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A number of recent studies have challenged blanket condemnations of the 
practice on both practical and philosophical grounds,17 but efforts directed 

, 't' 18 at ridding the courts of plea barga~n~ng con ~nue apace. 

The analysis in this chapter indicates that the practice of negotiating 
guilty plea dispositions in at least some cases has substantial practitioner 
.support in every court examined in this study. Furthermore, this support for 
plea bargaining was indicated in the context of adequate court ~ystem 
resources and fair procedures. practitioners were thus not opt~ng for plea 
bargains in cases solely because of case10ad pressure nor did they believe 
such procedures to be inherently unfair and inappropriate. These dat~ do not 
imply that substantial alteration in existing negotiation procedures ~s 
necessarily impossible. They do suggest that such eff~rts may not be ~elcomed 
by the very practitioners expected to put the reforms ~nto effect. Th~s fact, 
together with the history of unsuccessful efforts to impose court reforms on 
unwilling pCllctitioners, suggests at the least that any serious attempt to 
eliminate pl&a bargaining will face serious obstacles. 

17 

18 

See, e.g., Arthur Rosett and Donald Cressey, Justice by Consent: Plea 
Bargains in the American courthouse (Philadelphia: Lippincott, 1976); 
Pamela utz, Settling the Facts (Lexington, MA: Lexington BOO~S, 1978~; 
Thomas Church, "In Defense of '.Bargain Justice,'" Law and Soc~ety Rev~ew 
13 (1979): 509. 

See Sam W. Callan, "An Experience in Justice Witho~t Pl:=a Negotiation," 
Law and society Review 13 (1979): 327; Michael Rub~nste~n and ,Teresa 
White "Alaska's Ban on Plea Bargaining," Law and society Rev~ew 13 
(1979;: 367; Milton Heumann and Colin LOftin, ':Mandato~y sentencing .• and • 
the Abolition of Plea Bargaining," Law and Soc~ety Rev~ew 13 (1979): 393, 
Thomas Church, "plea Bargains, concessions, and the courts: Analys~s of 
a Quasi-Experiment" Law and society Review 10 (1976): 377; Raymond 

, , 't'" Nimmer and patricia Krauthaus, "plea Bargaining: Reform ~n TWO C~ ~es, 
The Justice System Journal 3 (1977): 6. 
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CHAPTER V 

SENTENCES 

Chapters III and IV dealt with the procedural issues surrounding the 
method in which criminal cases are handled. As was seen there, courts do not 
adjudicate guilt or innocence in most cases. Far more important in the vast 
majority of cases is the determination of sentence. Certainly the sentence to 
be imposed is the foremost concern of most defendants, an attorney interviewed 
in this research told of a client, whose trenchant perspective is undoubtedly 
shared by many: "Hell, lid plead guilty to raping my grandmother if the 
sentence were probation. "1 Public interest in criminal justice is similarly 
focused on sentences, a fact attested to by the number of judges who run for 
election on "get tough" plc;tforms and by legislative imposition of minimum 
sentences and reinstitution of the death penalty in response to rising concern 
with crime. 

Most research on sentencing has sougbt the determinants of sentences 
within a single court system. The effect of defendant race and economic 
status has been investigated in several studies. 2 Others have assessed the 
impact of judicial attitudes on sentencing decisions. 3 Relatively few 
studies have compared sentencing practices in different courts. 4 Fewer 
still have posited comprehensive explanations for such variation. 5 

We know, for exa~ple, that sentencing practices in different courtrooms of 
the same courthouse often differ. 6 And we know that at least some of those 

1 See Jonathan Casper, American Criminal Justice: The Defendant's 
perspective (Englewood Cliffs: prentice-Hall, 1972), esp. chs. 3, 4. 

2 

3 

4 

5 

6 

1 I 

For general reviews of these studies see John Hagan, "Extra-legal 
Attributes and Criminal Sentencing: An Assessment of a Sociological 
Viewpoint," Law and Society Review 9 (1974): 357, James Gibson, "Race as 
a Determinant of Criminal Sentences: A Methodological critique and a 
Case Study," Law and Society Review 12 (197S): 455. 

James Gibson, "Judges' Role Orientations, Attitudes, and Decisions: An 
Interactive Model," American Political Science Review 72 (197S): 911, 
John Hogarth, Sentencing as a Human Process, (Toronto: University of 
TOronto press, 1971), David Atkinson and Dale Neuman, "J'udicial Attitude 
and Defendant Attributes: Some Consequences for Municipal COl,Jr,t 
Decision-Making," Journal of Public Law 19 (1970): 69. 

Two exceptions: James Eisenstein and Herbert Jacob, 
Organizational An~lysis of Criminal Courts (Bost~n: 

Martin Levin, Urban Politics and the Criminal Courts 
University of Chicago Press, 1977). 

Felony Justice: An 
Little-Brown, 1977), 
(Chicago: 

One exception, Levin, Urban politics and the Criminal c:£~~~. 

See Eisenstein and Jacob, Felony Justice, ch. 10. 
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differences may be explained by the attitudes held by judges. 7 What is 
missing is a broader comparative perspective in which to evaluate these 
differences. For example, the range of attitudes.or practices regarding 
sentencing among judges on the same court might appear far less impressive 
were it set against the magnitude of such differences across courts. 

If one common aspect of much sentencing research is its restriction to 
studies of one court, a second is its almost single-minded emphasis on the 
judge. Studies seek the causes of sentencing variation in judicial recruitment 
practices and orientation toward politics,S on judicial attitudes toward 
crime or "role orientation."9 Eve~ the one study explicitly directed at 
providing "An Organizational Analysis of Criminal Courts" focused on the 
identity of the judge -- and not the defense attorney or prosecutor -- in its 
empirical analysis of sentences in individual cases. lO 

This emphasis on the judge as sentencer is formally correct but incomplete 
in terms of the actual operation of most courts. Sentencing statutes almost 
always provide wide discretion. Court systems differ substantially, however, 
on the extent to wbich the choice of the final sentence imposed is shared 
between judge and counsel. In many courts the defense and prosecution agree 
on an app~opriate sentence to follow a guilty plea (with or without the 
participation of the judge). That sentence is then "recommended" to the judge 
who formalizes it. Such systems give the judge little sentencing discretion 
other than the ability to upset the applecart and reject the arrangement. 
Even in courts where ple<:l negotiations do not explicitly involve sentence, 
judges are constrained by the statutory sentencing limits when charges are 
reduced through negotiation between prosecution and defense. perhaps more 
importantly, they are limited by settled local practice concerning how to 
handle common categorieG of offenses. ll 

7 

S 

See Hogarth, Sentencing as a Human Process, Gibson, "Judges' Role 
Orientations, Attitudes, and Decisions." 

Levin, Orb,an politics and the Criminal Courts. 

9 Hogarth, Sentencing as a Human Process, Gibson, "Judges' Role 
Orientations, Attitudes, and Decisions." 

10 Eisenstein and Jacob, Felony Justice. Eisenstein and Jacob include 
"Identity of Courtroom" among their variables used to explain sentence. 
But in one of their three courts, this variable identified only the judge 
. (since both district attorneys and defense attorneys moved from courtroom 
to courtroom) and in a second court, this variable identified a 
judge-prosecutor "team" but not. the defense attorney. See pp. 274-S7. 

11 A common practitioner term for these generally agreed-upon sentences is 
"going rates." See Milton Heumann, plea Bargaining: The Experiences of 
prosecutors, Judges, and Defense Attorneys (Chicago: University of 
Chicago Press, 1975) pp. 75-7S. See also David Sudnow, "Normal Crimes: 
Sociological Features of the Penal Code in a Public Defender's Office," 
Social Problems 12 (1965): 255. 
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The data gathered in this research addresses both of these probl:ms, 
albeit in a limited and tentative way. The closed case samples prov1de rough 
comparative measures of actual sentencing practices in four courts. The 
hypothetical case data allow assessment of the attitudes held by j~dges~ 
prosecutors and defense attorneys concerning sentences. These tOP1CS w1ll be 
discussed in turn in the following sections. 

COMt'ARING COURTS ON SENTENCING 

A number of methodological obstacles make inter-court comparison of 
sentences difficult. There is first the variety in the types of cases handled 
by different courts. This difficulty affect~ attempts to look at ~ode of 
disposition, as observed in Chapter IV. It:S even mor: problemat1c ~hen the 
subject·under investigation is not the relat1vely unamb1guo~s plea/tr1a~ 
dichotomy but rather the almost infinite variety of sentenc1ng alternat1ves 
possible for a particular defendant. 

Past studies have analyzed sentence by crime type and (somewhat less 
frequently) defendant prior record. As discussed previouslY~ ~uCh analy~es 
can be seriously misleading because of the broad range of cr1m1nal behav10r 
encompassed within the same legal label. This definitional ~roblem~ t~gether 
with substantial dissimilarities in screening practices and 1n the 1nc1dence 
of serious crime raise the possibility that variation in sentencing observed 
across courts co~ld be caused by differences in the cases being compared 
rather than in court practices. 

A further complication is caused by ambiguities in the operational meaning 
of sentences in different courts. parole practices, "good time" provisions, 
and legislative penal guidelines differ substantially from state to state. For 
example, a defendant sentenced to three to nine year,s by ~ New york co~rt would 
spend at least three years in prison. The same sentence 1n pennsylvan1a would 
on average result in a little over two years incarceration -~ a 33 percent, 
difference. Comparing sentences imposed by the two courts w1thout some adJust­
ment for differences in their real meaning could. thus be seriously misleading. 

The Sellin-Wolfgang data collected on each adjudicated case in our samples 
provides a limited ability to segregate cases according to subjective serious­
ness. While it is true that formal sentencing statutes refer to legal 
categories of criminal acts rather than an index of seriousness, the stat"tes 
in all four states under examination provide a wide range of sentences for 
most crimes. Hence the statutes seldom preclude imposition of the sente~c: 
felt by practitioners to be appropriate, given the seriousness of the cr1m1nal 
act and the defendant. The same categories of seriousness used to assess mode 
of disposition will be used in this analysis of sentences. 12 The categories 
are obviously somewhat crude and would not support use of sophisticated 
statistical analysis. They were designed for the explicit purpose of making 
rough comparisons of trial rates, sentences, and dis~osi:i~n time across 
courts, however. I believe they are adequate for th1s l1m1ted task. 

12 See Table 3.2. 
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The problem ·~f varied operational consequences of sentences in different 
penal systems was addressed with the help of data collected as part of the 
hypothetical case questionnaire •. On each case respondents were asked their 
view of the appropriate sentence if the defendant pled guilty. Por sentences 
involving incarceration, they were then asked how long they would predict a 
defendant so sentenced would in fact remain in prison in their state, given 
exi~ting parole and good time practices. By comparing imposed and a9tual 
sentences, it was possible to develop an adjustment factor by which to 
discount sentences in both the hypothetical case set and in the actual case 
data. This adjustment allows comparison of sentencing in the courts on 
approximately the same terms. l3 

Perhaps because of the paucity of reliable data comparing sentencing 
patterns across courts, no comprehensive theory exists to explain inter-court 
differences. Perhapis the most prominent hypothesis put forward by practi­
tioners is the amorp'hous belief that sentences are higher in jurisdictions 
where crime is less prevalent, where judges and practitiQners are not familiar 
with the kind of serious criminal cases routinely present in big urban 
courts. If this theory is founded on a rural-urban dichotomy, the sentencing 
data generated in tbis stuqy can have little relevance since the courts 
eXclmined here are unambiguollsly "big city" courts. The crime rates in the 
four jurisdictions differ substantially, however: the per capita incidence of 
violent crimes against the person, as measured by the F.B.I. uniform crime 
reports, for example, are higbest in Detroit and the Bronx, substantially 
lower in Miami and, especially, Pittsburgh. If sentence levels vary inversely 
with crime rates, we would expect sentences to be comparatively high in Miami 
and Pittsburgh, low in Detroit and the Bronx. 

A somewhat different theory is put forward by Martin Levin in his study of 
s~ntencing in Pittsburgh and Minneapolis. l4 Levin explains the comparativ~ly 
l1ght sentences imposed by pittsburgh judges in terms of judicial recruitment 
patterns and the nature of the political system surrounding the two courts. 
pittsburgh has a "traditional" politi6al system where many judges are 
recruited from the ranks of party regulars. Such a system produces judges 
more sympathetic to the social and economic problems of defendants and thus 
less punitive sentencers. 

In Minneapolis, on the other hand, judges come from less politically­
oriented backgrounds. Many had successful law practices or business 
affiliations., The city political system approximates the reform model where 
material incentives are largely absent and government is "professionalized." 

13 

14 

In three of the four courts this adjustm\~nt factor varied between .75 and 
.83 of the minimum sentence imposed in the typical x to y year sentence. 
This adjustment thus did not appreciably alter the relationships existing 
between cities in the unadjusted sentences. New York's sentencing 
procedures involved a more complex process. Indeterminate sentences 
(expressed formally as 0 to X years) were adjusted to ·one-third the 
maximum, but at least one year -- a state policy; defendants sentenced 
with a judge-imposed minimum always serve at least that minimum sentence, 
plus (if our Bronx respondents are correct) about 10% of the minimum. 

Levin, Urban Politics and the Criminal Courts. 
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Levin explains the comparatively severe sentencing practices in Minneapolis in 
terms of these factors. Judges have less empathy for the defendants before 
them, they represent a segment of the community that feels especially 
threatened by criminal behavior, and the sentences reflect these factors. 

The range of courts examined here allows a modest test of Levin's 
hypothesis. If Levin is correct, sentences will tend to be less severe in 
courts located in cities with traditonal political systems, more stringent in 
reform-oriented cities. Hence we should expect comparatively low sentences in 
the Bronx and Pittsburgh, higher sentences in Detroit and, especially, Miami. 

Figure 5.1 indicat~9 the proportion of convicted defendants in each of the 
four seriousness categories who were incarcerated. As on the figures in 
Chapter IV, defendants are separated as to Whether or not they had a previous 
criminal conviction. The broadest range among the courts occurs for those 
defendants without prior records. For all four seriousness categories, the 
Bronx court incarcerates substantially more defendants than in Detroit, where 
substantially more defendants are incarcerated than in Pittsburgh. In Miami, 
relatively few defendants in the lowest two seriousness categories are incar­
cerated; in the more serious cases, Miami incarcerates the highest proportion 
of defendants of any of the four courts. For defendants with prior convic­
tions, the utilization of incarceration is quite similar in the Bronx, Miami 
and Detroit; as with defendants without prior records, the rate of incarcer­
ation in Pittsburgh is substantially lower than in the other three cities. 

Sending a convicted defendant to state prison is the most extreme sentence 
a court can impose, short of death. Figure 5.2 sets out the proportion of 
defendants sent to state prison in the various courts. In the Bronx and 
Pittsburgh, there is little utilization of county jail sentences; if a defen­
dant is incarcerated, he is generally sent to a state prison. Because of this 
fact the curves for the Bronx and pittsburgh are quite similar from Figure S.l 
to Figure 5.2. As in Figure 5.1, proportionally more defendants in the Bronx 
are sent to state prison in almost all classes of seriousness, substantially 
fewer in Pittsburgh, with Miami and Detroit occupying a middle ground. 

Figures 5.3 and 5.4 provide data on the use of longer terms of 
incarceration in the four cities. Figure 5.3 gives the proportion of 
convicted defendants sentenced to prison terms that could be expected to last 
more than three years; Figure 5.4, more than five years. lS In both of these 
figures, the position of the Pittsburgh court as the more lenient of the four 
remains unchanged. The major al~eration in position is that of the Bronx. 
Although a higher proportion of defendants are incarcerated and sent to state 
prison in the Bronx than in the other three cities, the terms of incarceration 
tend to be shorter. In all but the most serious cases, the Bronx ranks third 
of the four cities in imposition of longer prison terms. 

15 These data are presented in categorical form (ratber than by use of 
average sentences) because of tho tentative nature of the adjusted 
sentences and the presence of several small cells. I am reasonably 
confident about whether a particular defendant will remain more th~n 
three, or five years in prison in a particular state; the exact length of 
incarceration, especially in the longer terms likely to have a large 
effect on the mean, is considerably less clear. 
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These data provide evidence of substantial differences across the four 
courts in utilization of incarceration, state prison and longer prison terms. 
For example, it appears that a defendant convicted in the felony court of 
Pittsburgh has a ~ubstantially better chance of avoiding incarceration than a 
similar defendant convicted of doing a similar act in the Bronx, Miami or 
Detroit. The same can be said regarding the likelihood of avoiding state 
prison and of avoiding t~rms in excess of three and of five yea~s. Similar 
patterns differentiate the courts of the Bronx, Miami and Detroit but they are 
less pronounced and the relative position of the three cities is somewhat 
less stable. 

These data are obviously not of the level of refinement that would permit 
a definitive characterization of the sentencing practices of any of the four 
courts herein examined. The number of cases in many of the categories is 
small, the categories themselves are not as refined as they might be, the 
Sellin-Wolfgang scale may miss important dimensions of seriousness (such as 
the relationship of defendant to victim) which may affect the ultimate 
sentence imposed. Despite these limitations, the data remain suggestive of 
major differences in the way the four courts sentence similarly situated 
defendants: In Miami and Detroit defendants are more likely to be incar­
cerated, and incarcerated for a comparatively lengthy term. In pittsburgh, 
considerably fewer defendants are incarcerated and the terms of imprisonment 
are shorter. Convicted felons in the Bronx are more likely to be imprisoned 
than in any of the other three courts, but the terms of incarceration are 
comparatively short. 

These data are not supportive of the theory that sentences vary inversely 
with the incidence 6f violent crime in a jurisdiction. Were this hypothesis 
true, for example, we would expect pittsburgh sentences to be u.nambiguously 
high rather than unambiguously low. Detroit sentences, on the other hand, 
would tend to be comparatively low when in fact the opposite is true. It may 
be that crime rate affects sentences between rural and urban courts. Here the 
gulf separating the seriousness of the routine criminal case may be very great 
indeed -- far greater than the differences among these four big city courts. 
When confined to the more modest differences in incidence of crime among such 
cities, the relationship in at least these four courts is not that suggested 
by the theory. 

Martin Levin's suggestion that the political systems of the city affect its 
court's sentencing practices, on the other hand, finds some support in these 
data. The two cities with reform city governments -- Detroit and Miami -- tend 
to have the stringent felony sentences across the board. Pittsburgh -- with 
its traditional political system -- has sentences that are comparatively lenient 
in all categories. The Bronx -- another old-style political city -- is more 
difficult to categorize since proportionately more defendants are incarcerated 
than elsewhere but the terms are comparatively short. 

As will be discussed in the final section of this chapter, Levin's theory 
is not inconsistent with the hypothesis that local legal culture influences a 
criminal court's disposition patterns. Before this relationship can be 
discussed further, however, practitioner attitudes toward sentencing must be 
examined. 
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SENTENCES AND LOCAL LEGAL CULTURE 

Practitioners in the Bronx, Detroit, Miami and pittsburgh were asked to 
indicate the appropriate sentence in each of the hypothetical cases were the 
defendant to plead guilty as charged. For purposes of this question, respon­
dents were asked not to feel bound by the sentencing provisions in effect in 
their state. Since the cases were identical in each of the courts, responses 
to the sentencing questions provide a controlled look at specific sentence 
norms both across and within courts. 

The 12 hypothetical cases separate into two distinct groups based on the 
proportion of respondents indicating a sentence involving incarceration. In 
seven of the cases, between 90 and 100 percent of each type of praotitioner in 
each city indicated that the defendant should be sentenced to some term of 
incarceration. In the remaining five cases, considerably more respondents 
suggested use of sentencing options involving probation, fines, and special 
programs. ~his fairly clear dichotomy was the basis for the division of cases 
into the categories of "more serious" and "less serious" previously used to 
analyze mode of disposition. The figures that follow subdivide the cases into 
these same groupings. 

Figure 5.5 illustrates the mean percentage of the more, and the less, 
serious cases that practitioners in each city believed should involve a 
sentence of jailor prison. As the right side of the figure indicates, there 
is broad agreement among respondents in all cities that some form of incar­
ceration is the appropri~te sentence in the more serious cases. The left side 
of Figure 5.5 reveals real differences in practitioner attitudes concerning 
incarceration in less serious cases in the four cities. The pattern of 
difference, however, is somewhat ambiguous, since the relative ranking of the 
cities changes from one type of practitioner to ~nother. On Figure 5.5, tha 
only reasonably clear conclusion is that Miami practitioners would incarcerate 
proportionally more convicted defendants than practitioners elsewhere; Bronx 
practitioners, proportionally fewer, with practitioners in Detroit and 
pittsburgh somewhere in the middle. 

The relative positions of the cities in terms of sentencing stringency 
emerges somewhat more clearly in Figure 5.6, depicting the mean percentage of 
less serious and more serious cases in which respondents opted for a state 
prison sentence. In the more serious cases there is still very strong support 
for incarc~ration in state prison among all groups of respondents in all four 
cities, although this support is somewhat greater in Miami and Detroit than in 
the Bronx and Pittsburgh. In the less serious cases, practitioners in Miami 
and Detroit also utilize state prison to a greater extent than those in the 
Bronx and Pittsburgh. 

Figures 5.7 and 5.8 portray analogous percentages for incarceration over 
three and over five years respective1y.16 Here the most substantial 
variation among cities and practitioner types occurs in the more serious 
cases, with little usage of longer terms of incarceration in the less serious 
cases. In these figures Miami and Detroit practitioners are unambiguously 
higher than those in Pittsburgh in support of longer terms of incarceration. 

16 These figures are adjusted for parole and "good tim~" practices. See 
note 13 and accompanying text. 
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appropriate than does the average prosecutor· in every city on almost every 
dimension of sentencing attitudes tapped in these data. These attitudinal 
differences are often very sUbstantial. Indeed, the differences in attitude 
between types of practitioners within cities are often greater than inter-city 

,differences. These differences are examined in more detail in the next section. 

INTRA-CITY AGREEMENT 

Tables 5.1 through 5.4 set out the percentage of respondents of each type 
in each city who considered various levels of sentence to be appropriate in 
each hypothetical case. As in the previous sections, the levels examined are 
incarceration, incarceration in state prison, an expected sentence of more 
than three years in prison, and of more than five years in prison. These data 
are helpful in examining the nature of practitioner norms concerning sentences 
and the extent of agreement within each court • 

As in Chapter IV, all figures greater than or equal to 70 percent are 
encircled; all less than or equal to 30 percent are underlined. As might be 
expected from an examination of Figures 5.6 to 5.8, most respondents believed 
incarceration to be appropriate in the more serious cases; in those cases the 
disagreements tended to corne concerning the length of the incarceration 
believed to be appropriate. Alternatively, there was considerable agreement 
on the'less serious cases that longer terms of incarceration were appropriate; 
disagreement in these cases carne on the issue of whether any incarceration at 
all was indicated, and if so, whether it should be in the state prison. 

Table 5.5 summarizes for each city the number of hypothetical cases on 
each of Tables 5.1 to 5.4 in which at least 70 percent of two and of all three 
'types of practitioners agreed the relev'ant level of sanction was appropriate. 
It indicates the same figures for the number of cases in which 30 percent or 
less of the respondents indicated the sanction to be appropriate. The last 
line in each section represents the number of cases in each city in which at 
least 70 percent of one type of practitioner believed the relevant sanction to 
be appropriate, and in which at least 70 percent of another group indicated 
that sanction ~ to be most appropriate. 

The characterization of the Miami and Detroit courts as holding more 
stringent sentencing norms is illustrated by these data. These courts tend to 
have more cases in which there is substantial agreement that a particular 
level of sanction is appropriate (sections lA, IIA, IlIA and IVA on Table 
5.5), fewer cases in which there is substantial agreement that any particular 
level of sanction is inappropriately high (sections IB, lIB, IIIB, IVB). 
Note, for example, that there were no cases in which even two of the three 
types of practitioners believed incarceration to be inappropriate in Miami. 
On the other hand, in half of the cases at least two practitioner groups in 
both Detroit and Miami indicated the appropriate sentence should result in 
more than three years in prison. 

In Pittsburgh and, to a lesser extent, the Bronx, the opposite was true: 
practitioners tended to agree more on the fact that a particular sanction was 
inappropriately ~tringent. In these courts there was less agreement than in Miami 
and Detroit concerning the appropriateness of any particular level of sanction. 
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Bronx assistant district attorneys make more use of longer terms than a.d.a.'s 
in the other three cities; Bronx judges and defense attorneys, on the other 
hand, occupy a middle ground between Miami and Detroit, and pittsbu~gh. 

A somewhat different perspective on sentencing norms can be obtained from 
Figure 5.9 in which the average sentence (adjusted for parole and "good time") 
for all serious cases is set out for each participant category in each city. 
Again, 'Miami and Detroit practitioners indicate longer terms of incarceration 
than practitioners in the Bronx and -- especially -- in Pittsburgh. 17 

An examination of Figures 5.5 through 5.~ suggests that courts are 
distinct in terms of overall sentencing norms, but that the pattern of those 
norms is sometimes confused by very substantial differences existing between 
types of practitioners in each city. As a general rule, Miami and Detroit 
practitioners are oriented toward more stringent sentences; pittsburgh prac­
titioners, more lenient sentences. The position of practitioners in the Bronx 
is more complex: all Bronx practitioners tend to support less use of incar­
ceration and state prison than those in Miami, Detroit or pittsburgh. The 
same is true regarding use of longer prison terms by judges and defense 
attorneys; a.d.a.'s in the Bronx, however, rank highest of all the cities in 
preference for longer prison ter-ms. 

These data on participant attitudes generally parallel that from the closed 
case samples. Miami and Detroit emerged from that analysis as high in the 
proportion of defendants incarcerated, sent to state prison, and imprisoned 
for longer prison terms. The Pittsburgh court ranked low on these dimensions. 
In the Bronx, a relatively high proportion of defendants in all types of cases 
were sent to prison but analysis of the proportion of defendants sentenced to 
longer prison terms reveals that the typical prison term is relatively short, 
at least when compared to the proportion of defendants receiving longer prison 
terms in Miami and Detroit. The high proportion of Bronx defendants in all 
case categories who were incarcerated and sent to state prison is the only 
majox' inconsistency with the attitudinal data, since Bronx practitioners tended 
to utilize incarceration and state prison sentences in the hypothetical cases 
less frequently than those in the other three cities. A possible explanation 
for this anomaly lies in the extraordinary screening of cases in the Bronx 
Criminal Court prior to filing in the court of general jurisdiction. 
Generally, if there is ~ real chance of a non-prison sentence, the case is 
disposed below and is never filed in the Supreme Court. The Sellin-Wolfgang 
seriousness data and prior record information were collected in part to 
correct for differences in scr-eening practices but it may be that the uniquely 
intense screening process in the Bronx skews the sample toward more serious 
cases in a way that is not uncovered by the Sellin-Wolfgang index. In any 
event, the use of longer prison terms in the Bronx is roughly what one would 
expect, given the attitudinal data, and this one aberration should not obscure 
the general tendency of sentencing practices to follow the overall orientation 
of practitioner norms. 

Despite the fact that the ranking of each city's sentencing seriousness 
remains fairly constant across the three practitioner types, the figures 
reveal several substantial differences in the sentencing norms of judges, 
prosecutors, and defense attorneys within the same court. The average defense 
attorney, for example, believes relatively lenient sentences to be more 
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l'AILI 5.1 
USE OF INCARCE~TIOH IN HYPOTBETI~ cAsES 

Case No. I!ronx Detroit 
Judges DA'. PD'. Judges DA's PD's Judges 
(n=9) (n=27) (n=12) (n=9L • . (n=39) (n=-31 ) (n-S) 

1 COA.* 26.9% ~. 22's2~ 48. '" 16~1" . 40.0'J' 

2 @*@ ~ B @ @~ 
3 B@ 91 • . , 

B @' €~ 10 

4 ll.l~ 37.0% 8.3% 2212~ 35.8% 16.1~ 40.0'J' 

5. 9 @. 9 B 9 9· 
8 <5 66.7% B 8 6 

7 44.4% 0.4 25.~ 44.4% 33.3% 

co S 10OO" 58.3% S 0\ 

8 9 3 88.9% 

10 @ 3. B 
11 ~ ~ 0 ~ 
12 ~ 10 e ~ 

*percentages under 31 are underlined in Tables 4.1 through 4.4. 
**percentages 

• '\ ,'(jf 

over 70 are encircled in Tables 4.1 through 4.4. 
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appropriate than does the average prosecutor in every city on almost every 
dimension of sentencing attitudes tapped in these data. These attitudinal 
differences are often very substantial. Indeed, the differences in attitude 
between types of practitioners within cities are often greater than inter-city 

. differences. These differences are examined in more detail in the next section. 

INTRA-CITY AGREEMENT 

Tables 5.1 through 5.4 set out the percentage of respondents of each type 
in each city who considered various levels of sentence to be appropriate in 
each hypothetical case. As in the previous sections, tha levels examined are 
incarceration, incarceration in state prison, an expected sentence of more 
than three years in prison, and of more than five years in prison. These data 
are helpful in examining the nature of practitioner norms concerning sentences 
and the extent of agreement within each court. 

AS in Chapter IV, all figures greater than or equal to 70 percent are 
encircled~ all less than or equal to 30 percent are underlined. As might be 
expected from an examination of Figures 5.6 to 5.8, most respondents believed 
incarceration to be appropriate in the more I;erious cases~ in those cases the 
disagreements tended to come concerning the le~gth of the incarceration 
believed to be appropriate. Alternatively, ther~ was considerable agreement 
on the less serious cases that longer terms of incarceration were appropriate~ 
disagreement in these cases came on the issue of whether any incarceration at 
all was indicated, and if so, whether it should be in the state prison. 

Table 5.5 summarizes for each city the number of hypothetical cases on 
each of Tables 5.1 to 5.4 in which at least 70 percent of two and of all three 
'types of practitioners agreed the relevant level of sanction was appropriate. 
It indicates the same figures for the number of cases in which 30 percent or 
less of the respondents indicated the sanction to be appropriate. The last 
line in each section represents the number I)f cases in each city in which at 
least 70 percent of one type of practitione'r belieVed the relevant sanction to 
be appropriate, and in which at least 70 percent of another group indicated 
that sanction not to be most appropriate. 

The characterization of the Miami and Detroit courts as holding more 
stringent sentencing norms is illustrated by these data. These courts tend to 
have more cases in which there is substantial agreement that a particular 
level of sanction is appropriate (sections lA, IIA, IlIA and IVA on Table 
5.5), fewer cases in which there is substantial agreement that any particular 
level of sanction is inappropriately high (sections IB, lIB, IIIB, IVB). 
Note, for example, that there were no cases in which even two of the three 
types of practitioners believed incarceration to be inappropriate in Miami. 
On the other hand, in half of the cases at least two practitioner groups in 
both Detroit and Miami indicated the appropriate sentence should result in 
more than three years in prison. 

In Pittsburgh and, to a lesser extent, the Bronx, the opposite was true: 
practitioners tended to agree more on the fact that a particular sanction was 
inappropriately stringent. In these courts there was less agreement than in Miami 
and Detroit concerning the appropriateness of any particular level of sanction. 
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appropriate than does the average prosecutor in every city on almost every 
dimension of sentencing attitudes tapped in these data. These attitudinal 
differences are often very substantial. Indeed, the differences in attitude 
between types of practitioners within cities are often greater than inter-city 

'differences. These differences are examined in more detail in the next section. 

INTRA-CITY AGREEMENT 

Tables 5.1 through 5.4 set out the percentage of respondents of each type 
in each city who considered various levels of sentence to be appropriate in 
each hypothetical case. As in the previous sections, the levels examined are 
incarceration, incarceration in state prison, an expected sentence of more 
than three years in prison, and of more than five years in prison. These data 
are helpful in examining the nature of practitioner norms concerning sentences 
and the extent of agreement within each court. 

As in Chapter IV, all figures greater than or equal to 70 percent are 
E!ncircled; all less than or equal to 30 percent are underlined. As might be 
expected from an examination of Figures 5.6 to 5.8, most respondents believed 
incarceration to be appropriate in the more serious cases; in those cases the 
disagreements tended to come concerning the length of the incarceration 
be'lieved to be appropriate. Alternatively, there was considerable agreement 
on the less serious cases that longer terms of incarceration were appropriate; 
disagreement in these cases came on the issue of whether any incarceration at 
all was indicated, and if so, whether it should be in the state prison. 

Table 5.5 summarizes for each city the number of hypothetical cases on 
each of Tables 5.1 to 5.4 in which at least 70 percent of two and of all three 
'tYPE!S of practitioners agreed the relevant level of sanction was appropriate. 
It indicates the same figures for the number of cases in which 30 percent or 
less of the respondents indicated the sanction to be appropriate. The last 
line in each section represents the number of cases in each city in which at 
least 70 percent of one type of practitioner believed the relevant sanction to 
be appropriate, and in which at least 70 percent of another group indicated 
that sanction ~ to be most appropriate. 

The characterization of the Miami and Detroit courts as holding more 
strin~rent sentencing norms is illustrated by these data. These courts tend to 
have more cases in which there is substantial agreement that a particular 
level of sanction is appropriate (sections lA, IIA, IlIA and IVA on Table 
5.5), fewer cases in which there is substantial agreement that any particular 
level \,f sanction is inappropriately high (sections IB, lIB, IIIB, IVB). 
Note, for example, that there were no cases in which even two of the three 
types of practitioners believed incarceration to be inappropriate in Miami. 
On the other hand, in half of the cases at least two practitioner groups in 
both Detroit and Miami indicated the appropriate sentence should result in 
more than three years in prison. 

In Pittsburgh and, to a lesser extent, the Bronx, the opposite was true: 
pract~ticmers tended to agree more on the fact that a particular sanction was 
inappropriately l?tringent. In these courts there was less agreement than in Miami 
and Detroit concerning the appropriateness of any particular level of sanction. 
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TABLE 5.2 
USE OF STATE PRISO~ IN HYPOTHETICAL CASES 

Detroit Miami 
PDls Ju,dges DAis . PDIS Judges DAis 
(n=12) (n=9) (n=39) en=31 ) (n=5) (n=42 ) 
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'l'ABLE 5.3 
USE OF PRISON SENTENCES OF OVER THREE YEARS IN HYPOTHETICAL CASES* 

Case No. Bronx Detroit Miami 
Judges DAis POlS Judges DAis PDls Judges DAis PDls Judges 
(n=9) (n=27) (n=12) (n=9) (n=39) (n=3l ) (n=5) (n=42) (n=ll) (n=7) 

1 0% 3.8% 0% 0% 2.6% 0% 0% 7.2% 0% 14.3% 

2 66. '7<''' 8 16.70/0 8 8 42.0% 

~ 3 27.3% 9 
3 @ @ 9 8 @ @ 100% 97.6 @ @ 
4 ~ 3.7% ~ 0% 2.6% 3.2% 0% 9.5% 0% 0% 

5 8 €~ 50.0% @ 8 56.7% 8 S 50.0% 28.6% 

6 11.1% 3.7% 0% 11.1% 25.6% 6.7% 20.0% 11.9% 0% O"A. 

7 0% 18.5% 0% 11.1% 5.3% 6.6% 0% 23.8% 0% 0% 

8 0"" 0% 5.2% 3.3% 20~0% 16.7% 20.0% 0% 
(Xl 
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40.0% @ 9 44.4% 8.3~ 

~ ~ 
50.0% 3 10 3 33.3% 6. S8 3. 60.0':{' 1.4 

11 7.~ 66.6% 52.6% 63.4% ~ 69.0% 40.0"" 42.9% 

12 44.4% 16.7~ 8 46.7% 0.00 B 40.0% 42.9% 

Sentences were adjusted for good time and parole practices in each cou~t • 
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USE OF PRISON SENTENCES OF OVER FIVE YEARS IN HYPOTHETICAL CASES * f'fj:I.·." :,r: 

'~f~;:~ :"(',:i~ J:;~ 
~ , Case No. Bronx Detroit 'Miami Pittsburgh 'i;II":"c,, 
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1 ~ ~ ~ ~ ~ ~ 0% 2.4% ~ 14.3% 0% 
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5 33.3% @ 16.7% 66"~ 56.4% ' 26.7% 66.7% 8 !O.O% 0% 16.7% 
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7 0% ~ ~ 11.1~ ~ ~ ~ ,~ ~ ~ ~ 
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8 0% 0% ~ 11.1~ ~ 3.3% 0% ~ 10.0% 0% 3.3% 
00 
\0 

9 11.1% 51.9% ~ 22.2% 34.2% 13.3% 60.0% 52 .• 4% 10.0% 0% 6.7% 

10 66.7% 66.7% .25.0% 8 65.8% 26.7% S 64.3% 30.0% ,14.3% 10.,0".' 

11 66.7% 46.2% 33.3% 55.6% 28.9% 36.7% 60.0% 47.6% .10.0% 14.3~ 16.7% 

12 33.3% 57.7% 0% 55.6% 55.3% 2.0"& 8 59.5% 10.0% 14.3~ 13.3~ 

Sentences were adjusted for good time and parole practices in each court. 
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The most striking evidence of this fact comes in section IV of Table 4.5 where 
all three groups of Pittsburgh practitioners evidenced substantial agreement 
in 11 of the 12 cases that five year~ incarceration was inappropriate. In all 
the other courts this level of agreement was reached in only five cases. These 
data support a view of sentencing in which the broad outline of an appropriate 
sanction in a case is generally agreed upon by judge, defense attorney and 
prosecutor. In the more serious cases, there is a high level of agreement 
among all groups in all cities that incarceration, even incarceration in state 
prison, is appropriate. The disagresments come on the issue of its length. 
Alternatively in the less serious cases, there is broad agreement that a longer 
term of incarceration is inappropriately harsh, the disagreements come on the 
issue of whether a shorter term is proper or whether incarceration should be 
avoided altogether. 

within this broad level of agreement, substantial attitudinal differences 
emerge, both within and between courts. We have seen that defense attorneys 
in all four cities would set sentences more leniently than prosecutors. 
Furthermore, we have seen that where differences are present among courts in 
sentencing norms, Detroit and Miami tend to be on the more stringent side, 
pittsburgh and (to a lesser extent) the Bronx more lenient. Furthermore, 
these inter-court levels generally follow actual sentencing practice. 

IMPLICATIONS 

The suggestions made in this chapter support those made previously 
concerning mode of disposition: courts do appear to have distinctive normative 
orientations toward sentencing. Within local communities, however, there is 
evidence of considerable disagreement among practitioner groups on the hard 
sentencing issues most relevant to day-to-day decisions. It may well be that 
few practitioners in any court would support a long prison term for a first 
offender convicted of a property crime. Alternatively, few would argue that a 
repeat offender found guilty of a serious crime of violence should be put on 
probation. But when separated by case seriousness, as in Figures 5.5 throuyh 
5.9, intra-court conflict is apparent on the relevant specifics of the 
sentencing choice. In less serious cases, this conflict would likely center 
on whether or not a defendant should be incarcerated for a short period of 
time. In more serious cases, the issue centers on length of prison term. 

This established fact of general agreement among a court's practitioners 
concerning only the' broadest outlines of a proper sentence but attitudinal 
conflict on specifics necessitates a reexamination of the applicability of the 
concept of local legal culture to is-sues surrounding sentencing. It appears 
that on this key substantive decision for most criminal cases, role strongly 
influences practitioner attitudes. Further, that influence follows the 
direction of what adversary tbeory would suggest: prosecutors opt for the 
harshest sentences, defense attorneys the most lenient, with judges somewhere 
in the middle. This structured disagreement generally parallels the pattern 
of attitudes on the appropriat.eness of plea negotiation reported in Chapter. IV. 
It emphasizes the difficulty of conceptualizing practitioner norms regarding 
the substantive issues of a case in the same terms as purely procedural issues. 
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TABLE 5.5 
INTRA-CITY AGREEMENT ON SENTENCING 

I. Incarceration 

A. Most Appropriate 
1. Cases with 3-group agreement 
2. Cases with at least 2-group 

agreement 

B. NOT Most Appropriate 
1. Cases with 3-group agreement 
2. Cases with at least 2-group 

agreement 

C. Total of A and B, above 
1. Cases with 3-group agreement 
2. Cases with at least 2-group 

agreement 

D. Cases with Substantial 
Disagreement 

II. State Prison Time 

A. Most Appropriate 
1. Cases with 3-group agreement 
2. Cases with at least 2-group 

agreement 

B. NOT Most Appropriate 

Bronx 

7 

9 

1 

2 

8 

11 

I 

7 

7 

1. Cases with 3-group agreement 2 
2. Cases with at least 2-group 

agreement 4 

C. Total of A and B, above 
1. Cases with 3-group agreement 9 
2. Cases with at least 2-group 

agreement 11 

D. Cases With Substantial 
Disagreement 0 

(continued) 
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9 

11 

o 

7 
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11 
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9 
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9 

10 
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2 
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TABLE 5.5 
INTRA-CITY AGREEMENT ON SENTENCING 

(continued) 

Bronx Detroit ---
III. Expected Incarceration Over 

Three Years 

A. Most Appropriate 

l. Cases with 3-group agreement 1 2 
2. Cases with at least 2-group 

agreement 4 6 

B. NOT Most Appropriate 

1. Cases with 3-group agreement 5 5 
2. Cases with at least 2-group 

agreement 5 5 

c. Total of A and B, above 

l. Cases with 3-group agreement 6 7 

2. Cases with at least 2-group 
agreement 9 11 

D. Cases with Substantial 
Disagreement 3 0 

IV. Expected Incarceration Over 
Five Years 

A. Most Appropriate 

l. Cases with 3-group agreement 1 1 

2. Cases with at least 2-group 
agreement 1 1 

B. NOT Most Appropriate 

l. Cases with 3-group agreement 5 5 

2. Cases with at least 2-group 
agreement 7 6 

C. Total of A and B, above 

l.- Cases with 3-group agreement 6 6 

2. Cases with at least 2-group 
agreement 8 7 

D. Cases with Substantial 
" ' Disagreement 1 1 

.. 
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Defense attorneys and prosecutors may share common attitudes regarding the 
length of time a case should be taking to reach disposition, or the necessity 
of a trial to resolve the issues of law and fact presented. But these data 
show them to hold quite different notions of whethe~ or not negotiations would 
be appropriate or the specifics of what a fair sentence would be • 

These data suggest that practitioner norms on questions of SUbstantive 
case outcome are shaped both by role and by the culture of the local court. 
As observed previously, courts appear to have distinctive orientations toward 
plea negotiation as opposed to trial, relatively harsh as opposed to 
comparatively lenient sentences. But within those orientations, there is no 
common attitudinal consensus on proper outcomes of cases. To the contrary, 
the data protray substantial normative conflict among prosecutors, judges, and 
defense attorneys. 

The fact that the attitudinal conflict that emerged in this research is 
patterned around the role of the practitioner in the system suggests that the 
adversarial elements of the system may have more importance than has been 
recently argued. At least since the publication of Abraham Blumberg's classic 
Criminal Justice, the theoretical orientation of most research on criminal 
courts has emphasized their general lack of adversariness, the existence of 
attitudinal among practitioners as to how cases should be dealt with. Courts 
are often depicted as quasi-bureaucratic institutions in which judges, 
prosecutors and defense attorneys cooperate in a series of rituals which 
formally "process" defendants in accordance with agreed-upon informal norms. 

The data presented in this and the preceding chapter give some cause to 
question the simplicity of such assertions. Defense attorneys have been shown 
to hold substantially different views than judges and prosecutors concerning 
how cases should best be handled on issues involving both plea bargaining and 
sentence. This divergence does not negate the existence of a distinctive 
legal culture in the criminal courts of these cities. But it does suggest 
that practitioner attitudes -- at least as they relate to non-procedural 
aspects of criminal cases -- are influenced by the imperatives of role in the 
adversary system as well as the culture of the local court. 
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CHAPTER VI 

CONCLUSION 

This research has examined loqal legal culture in four felony-level trial 
courts. It began with two observations from previous research regarding 
practitioner attitudes in such courts. First, several studies have documented 
the existence of shared norms in court systems regarding how particular general 
types of cases should be handled. Hence some categories of cases are viewed 
by courthouse regulars as "garbage" cases which should be bargained at a low 
sentence or dismissed, others as proper candidates for a trial with a heavy 
sentence for a convicted defendant. These attitudes have been shown previously 
to extend to disposition time as well, based upon general court-wide views of 
the length of time needed to adequately prepare a case for trial 'or other 
disposition. Second, some previous work -- particularly that of the National 
Center for State Court's Pretrial Delay Project -- has asserted that these 
attitudes differ systematically across courts and support existing case­
handling practices. This research constitutes an attempt to examine these 
propositions. 

Local legal culture was operationally defined as practitioner attitudes 
regarding the appropriate disposition of 12 hypothetical cases. Defense 
attorneys, prosecutors and judges were asked to evaluate the cases on three 
dimensions: appropriate mode of disposition, sentence, and elapsed time from 
arrest to trial. The context of the responses was a court system with 
"adequate but not unlimited resources" -- a "fair and expeditious" court. 

The legal culture hypothesis found its greatest support in issues relating 
to procedure. In at least three of the courts, practitioners displayed 
considerable agreement concerning appropriate disposition time. The preferred 
pace of cases differed between the courts and generally followed observed 
differences in actual disposition time compiled from case samples. Similarly, 
practitioner attitudes regarding the appropriateness of trial dispositions for 
the hypothetical cases displayed a similar pattern of agreement within the 
courts, disagreement between. 

On issues relating more specifically to the substantive outcome of the 
case, the courts tended to maintain distinct normative orientations that 
reflected actual practice •. TWo courts emerged as plea-bargain-oriented, two 
as trial-oriented, sentencing norms in one court were shown to be compara­
tively quite lenient, in two relatively stringent, with one court not 
susceptible to characterization. Attitudinal conflict within the courts, 
however, was quite apparent: defense and prosecuting attorneys in particular 
were shown to hold substantially different views concerning the 
appropriateness of plea negotiations and on the specifics of sentencing across 
nearly all courts and classes of cases. In every court, across all case 
types, defense attorneys believed negotiation and relatively lenient sentences 
to be appropriate where prosecutors tended to support non-negotiated 
dispositions and harsher sentences. 

These findings suggest the importance of exercising care in 
conceptualizing local legal culture in terms of pervasive agreement on proper 
case disposition among practitioners in a criminal court. In addition, these 
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findings point to the need to reexamine selected aspects of the organizational 
model of criminal courts. Attitudinal conflicts between defense and 
prosecution were revealed in all the courts regarding both sentence and 
dispositional mode. That courthouse regulars hold substantially different 
views of how cases should be handled is at least an important caveat to a 
number of common strands of organizational analysis. For example, assertions 
of the existence of "going rates" of sentences presumes some agreement across 
participants on the appropriate level of sentences. Yet these data suggest 
that defense attorneys and prosecutors would often sentence the same defendant 
quite differently were the decision left up to them. 

An analogous argument is applicable to the issue of dispositional mode. 
In at least two courts, defense attorneys and prosecutors share very different 
views of the appropriateness of plea bargains in specific cases. Hence the 
notion that practitioners generally agree on which cases are appropriate for 
trial or for negotiation needs to be qualified. In all four courts examined 
in this study there was general agreement that a majority of cases in the 
hypothetical case set were best handled by non-trial means. But particular 
cases produced considerable intra-court disagreement. ' This disagreement tends 
to parallel what would be predicted in an adversary system: where the 
prosecution has a strong case, for example, they tend to prefer non-negotiated 
dispositions while defense attorneys opt for a plea bargain. The reverse is 
true regarding cases in which the prosecution's evidence is weak. 

This finding of structured disagreement between defense and prosecution 
regarding the most important aspects of criminal case disposition is evidence 
for adversariness on at least the attitudinal level. While such normative 
disharmony by no means undermines the basic institutional need for all 
participants to cooperate on a number of aspects of case handling, it does 
suggest that assertions of the organizational imperatives of criminal courts 
need to be tempered by an appreciation of those elements of the process that 
have retained their adversarial character. In particular, it suggests that 
further analysis of role in the c~iminal courts may prove to be fruitful. 

The major policy implications of this research have been discussed in 
various contexts throughout this report. The extent to which current practice 
in a criminal court is supported by practitioner attitudes regarding proper 
practice is an indication of the resistance that can be expected to follow 
attempts at changing the status quo. The existence of local legal culture 
not necessarily as court-wide agreement on how cases should be handled but as 
at least an overall orientation toward major dispositional alternatives -- is 
a highly plausible explanation for many of the reported failures of past court 
reform efforts. Such attempts materially affect mode of disposition, sentence 
and disposition time. It may well be that practitioner attitudes regarding 
proper case handling set the outside limits of what is possible by way of 
reform in the criminal courts. 
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APPENDIX A 

INSTRUCTIONS 

NATIONAL CENTER FOR STATE COURTS 
HYpothetical Case Questionnaire 

city D /1 

type c=J /2 

seq. L-I --""---I /3-4 

This questionnaire includes descriptions of 12 hypothetical criminal 
cases. The information provided summarizes the prosecution's case against 
each defendant. Also included is antecedent information on the defendant and 
a brief indication of possible defenses where relevant. No short description 
can give the full information which a practitioner would require to evaluate 
an actual case. Please do the best you can with the information provided. 

The questions that follow each case are designed to obtain your attitudes 
and beliefs concerning how the criminal justice system should operate, not 
necessarily how it does operate in this city. We thus are not interested in 
your prediction as to how these cases would be handled in this court. Rather, 
we want your own belief as to how they might best be resolved given adequate, 
but not unlimited, resources throughout the court system. 

CASE U 

A. Complaint: On 8/1/79 at approximately 4:40 a.m., complainant was awakened 
in her bedroom by a noise. She observed her neighbor, the defendant, standing 
by her dresser and going through articles in her purse. She screamed and then 
yelled v "What are you doing? How did you get in here?" Defendant answered, 
"By the back stairs." She then yelled at him to leave and he left by the 
front stairway. 

The screaming awakened complainant's sister, witness A, asleep in a nearby 
bedroom. She came out into the hall, observed the defendant leaving, and also 
recognized him as her neighbor. 

Upon checking complainant noted that $3 was missing from her purse and 
that the entrance to her upper flat had been gained by forcing a screen off 
the rear porch window and entering through the open window. She then called 
the police. 

B. Arrest~ A police car manned by Officers Band C responded to the radio 
call. They took the initial report, and photographed the point of entry. 
After obtaining a warrant, they arrested the defendant at his home, and took 
him to the precinct station. The defendant was advised of his rights and 
interrogated by Sergeant 0, at which time he confessed to breaking into the 
house and signed a statement to that effect. 
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C. Witnesses: 

1. Complainant will testify to facts surrounding the breaking and 
entering as reported above. 

2. witness A, complainant's sister, will testify to seeing defendant in 
the hallway and recognizing him as her neighbor. 

3. Officers Band C will testify to responding to the call, making the 
original report, and arresting the defendant. 

4. Sergeant D will testify to advising the defendant of his rights and 
obtaining a signed confession. 

D. Evidence: 

1. written confession, signed by defendant, that he broke into house and 
stole $3. 

{,'jj 2. Photographs of point of entry. 

E. Defendant Information: 

1. Age: 19 

2. Prior criminal record: none 

3. Other: defendant has stable family background and lives with 
parents. Parents and pastor can testify as character witnesses. 
Defendant is currently unemployed. 

F. Charge on Information/Indictment: breaking and entering with intent to 
commit grand larceny (felony) 

QUESTIONS ON CASE 11: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? 
(Circle one number) please ignore numbers in parenthesis. 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both • • • • • • • • • • • • • • • • 1 

Guilty plea without charge reduction or sentence assurance. •• 2 

Non-jury trial 

Jury trial 

Dismissal or nolle prosequi ~ 

Other (explain) ______________________________________ ___ 

c::r"'7";. ... '::t::!IfM-~""'.''"-~'1;t::::!II;:;:t.~~~~.' ... ~~-• ..-- ____._' ................. K ~-.... 
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2. Setting aside your answer to the preceding question, assume that the 
defendant in this case pleads guilty as charged. What should be the 
appropriate sentence? You need not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. 

Fine and/or costs • 

Probation and/or special program. • 

Incarceration in county jail •••• 
indicate sentence in months. 

Incarceration in state prison 

indicate sentence in years: 
minimum 

maximum . . . . ~--~---
(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served in your state? years ••••• 

1 (6) 

2 (7) 

3 (8) 

4 (9) 

(10) 

5 (12) 

(13) 

(15) 

(17) 

3. Now assume that this case proceeds instead to instant jury trial: 

4. 

1 f 

a. 

b. 

Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in a fair and expeditious manner? 

19 ~-+-i --J._~I---i. ___ --1...-_~ (19) 
(month) (day) (please ignore) 

Considering the strength of the prosecution's case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? " 

Almost certain conviction. . . . . 1 (25) 

Probable conviction. . . . 2 

SO/50 chance of conviction 3 

Probable acquittal . . . 4 

Almost certain acquittal . . . . . 5 

Comments regarding this case: ~=J (26) 
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CASE #2 

A. Complaint: On 8/1/79 at approximately 3:00 p.m. a male, 5 ft. 10 inches, 
175 pounds, dark hair, entered Jones' Fried Chicken located at 123 Smith. he 
was wearing a wide-brimmed hat that partially obscured his face. He approached 
the service counter operated" by complainant and said, "This is a hold up. 
Give me the money. I'm not playing." The complainant observed that the man 
had his hand inside a brown paper bag as though he had a gun in it. She took 
approximately $207 in assorted bills from her cash register and give it to the 
man. The man then moved the bag toward the cashier at the next station, 
Witness A, who then removed approximately $170 from her cash register and gave 
it to the man. He placed all of the money into the paper bag and ran out the 
front door. Employees of the restaurant gave chase and the manager, 
witness B, observed the subject get into a dark-colored car with license plate 
ABC 123 and drive away. 

Police Officers C and D, patrolling the area in an unmarked car, observed 
the employees running out of the restaurant and stopped to investigate. They 
obtained information on the robbery and canvassed the area for suspects. They 
found the vehicle used for the escape abandoned in an alley nearby (the car 
was later found to be stolen). 

B. Arrest: Approximately two hours later in further scouting the area 
Officers C and D, still driving in an unmarked police car, observed a Checker 
cab parked in front of a house four blocks from the scene of the robbery. On 
the front porch they observed a man answering the description of the man who 
robbed the restaurant. 

The man looked up and down the street, then ran to the cab. Officers C 
and D followed the cab for several blocks, during which time the man looked 
furtively out the b~ok window. The officers stopped the cab, showed their 
identification, and ordered the subject from the cab. He was patted down for 
offensive weapons and the fruits of the crime. The officers observed a large 
bulge in the defendant's left front pants pocket. They found it to be a roll 
of bills totalling $356. The defendant was taken to the police station and 
advised of his rights. He denied any knowledge of the holdup. 

At 8:00 p.m. on the same day a lineup was held in police headquarters at 
which the complainant made a positive identification of the defendant as the 
man who robbed the restaurant. witness A, the other cashier, was uncertain 
that the defendant was the robber. The defendant's lawyer was present at the 
lineup. 

C. witnesses: 

1. Complainant will testify to being robbed and to identifying the 
defendant on the lineup. 

2. witness A" (the other cashier) will testify to being present at the 
holdup and to the fact that defendant looks "similar" to the robber • 
She can neither confirm nor deny that defendant was the man who 
robbed the restaurant. 
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C. 

D. 

Witnesses (continued) 

3. Witness B (restaurant manager) will testify to being present during 
the holdup and obtaining the lic'ense number of the getaway car. 

4. Officers C and D will testify to observing employees running out of 
the restaurant, to facts surrounding recovery of the getaway car, and 
to arrest of defendant. 

Evidence: $365 in bills obtained from defendant. 

E. Defendant Information: 

1. 
2. 

Age: 19 
Prior criminal record: 

9/17/77 Arrest: breaking and entering occupied dwelling (felony) 
Conviction: larceny under $100 (misdemeanor) 
Sentence: 10 months county jail7 one year probation 

F. Charge on Information/Indictment: armed robbery/felony 

QUESTIONS ON CASE #2: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? 

2. 

(Circle one number) Please ignore numbers in parenthesis. 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance" or both •••••••••••••••• 

Guilty plea without charge reduction or sentence' assurance. • • 

Non-jury trial 

Jury trial . ., . 
Dismissal or nolle prosequi . . . 
Other (explain) ---------------------------------
Setting aside your answer to the preceding question, assume that 
defendant in this case pleads guilty as charged. What should be 
appropriate sentence? You need not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. . . . ... . 
Fine and/or costs • . . . . . . 

1.00 

." ,:.,-'. 

7 ( 

1 (27) 

2 

3 

4 

5 

4 

the 
the 

1 (28) 

2 (29) 
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2. Appropriate sentence (continued) 

Probation and/or special program. • 

Incarceration in county jail ••••••• 
indicate sentence in months •• 

Incarceratior. in state prison 

indicate sentence in years: 
minimum 

r -~--

maximum • • • • J __ ~ __ 
(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served in your state? 

years • • • • • • • 

3 

4 

5 

(30) 

(31) 
(32) 

(34) 

(35) 

(37) 

(39) 

3. Now assume that this case proceeds instead to instant jury trial: 

4. 

a. 

b. 

Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in a fair and expeditious manner? 

19 • I (41) 
(month) (day) (please ignore) 

Considering the strength of the prosecution's 
what is your best professional estimate as to 
jury trial? 
Almost certain conviction. • • 

Probable conviction. • • • 

50/50 chance of conviction • 

Probable acquittal • • • 

Almost certain acquittal 

case as detailed above, 
the likely result of a 

1 (47) 

2 

3 

4 

5 

Comments regarding this case: (48 ) 
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CASE #3 

A. Complaint: On 7/27/79 at approximately 9:40 p.m •• witnesses A and B, 
tenants in an apartment building located at 123 Fourth Street, heard people 
running in the second floor hallway outside their flat. They then heard one 
gunshot, a voice screaming, and two more gunshots. After waiting several 
minutes they opened the door and observed the body of the victim, a male aged 
21 years, lying in the hallway, fatally injured. Police officers C and D 
responded to the call from the residents, collected evidence, and made the 
police report. 

B. Arrest: The defendant was arrested at his home on 8/1/79 on a warrant 
issued as a result of police investigation of the offense. He was taken to 
police headquarters, advised of his rights, and made no statement. 

C. Witnesses: 

1. 

2. 

3. 

4 • 

1 I 

Witnesses A and B, residents of the apartment house, will testify to 
hearing the shots, discovering the body of the victim, and calling 
the police. 

Officers C and D will testify to responding to the radio call, 
observing the victim lying in the hallyway, and making the police 
report. 

Witness E will testify to knowing the defendant since high school. 
E, in partnership with defendant, had opened up a "dope pad" to sell 
heroin three weeks before the incident and deceased was a customer. 
The pad was robbed four days before the incident by a person 
introduced to E by the deceased. 

witness will testify that he and the defendant were riding in 
E's van on the evening of the murder and that they saw the deceased 
on a street corner. They called him over to the van, he entered, and 
they rode around for several minutes. E asked the deceased if he had 
set up the robbery; deceased denied it. Defendant then stated that 
he would find out if he were lying or not and began to beat up the 
deceased in the rear of the van. 

Witness will testify that the defendant went "wild" during the 
beating of the deceased and scared the witness. Witness drove to an 
alley behind the scene of the offense and told the defendant to get 
out. Defendant left, armed with an M-l .30 caliber rifle that the 
witness had left in the rear of the van. The defendant told deceased 
to get out. witness became very frightened when he saw defendant 
with the gun and drove off as soon as defendant and deceased left the 
van. Witness left defendant at the door of the apartment building 
holding the rifle. 

Witness came forward to police with this report two days after 
the murder. He is 27 years old, bas no adult criminal record although 
he has several juvenile convictions for drug-related offenses. His 
parents demanded that he be granted immunity from prosecution if he 
is to testify and the prosecution has granted immunity. 

Dr. F, county morgue, will tesify to performing an autopsy on deceased 
and listing the cause of death as a gunshot wound to the back. 
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5. Witness G, deceased's brother, will testify to identifying body of 
deceased at county morgue. 

6. Witness H, police crime lab, will testify to performing b,allistics 
tests on .30 caliber spent casings found in apartment hallway and .30 
caliber shell removed from body of deceased. Both were fired from 
the same M··l type rifle. (No gun was recovered.) 

Evidence: 

1. .30 caliber shell found in apartment hallway. 
2. .30 caliber shell removed from body of deceased. 

Defendant Information: 

1. Age: 28 

2. Prior criminal record: 

3. 

10/27/73 Arrest: assault with intent to commit murder (felony) 
Conviction: assault (misdemeanor) 
Sentence: 30 days county jail; two years probation 

04/01/75 Arrest: armed robbery (felony) 
Conviction: unarmed robbery (felony) 
Sentence~ 1-3 years state prison 

11/13/77 Arrest: armed robbery (felony) 
Dismissed 

Other: Defendant has a part-time job as a bricklayer. 

4. Defenses: alibi -- defendant's girlfriend will testify that 
defendant was with her entire evening of 7/27/79. (Witness has two 
misdemeanor shoplifti.ng convictions.) 

F. Charge on Information/Indi.ctment: first-degree murder (felony). 

QUESTIONS ON CASE 13: 
1. Assuming that prosecution, defense, and the court have adequate resources 

to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? 
(Circle one number) Please ignore numbers in parenthesis. 

Negotiated plea of guilty based on either a reduced charge t or 
sentence assurance, or both •••••••••••••••• 

Guilty plea without charge reduction or sentence assurance. • • 

Non-jury trial ••••••••• 

Jury trial . . . 
Dismissal or nolle prosequi • . . . . . . . 
Other (explain) _____________________________________________________ ___ 
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2. 

3. 

4. 

Setting aside your answer to the preceding question, assume that the 
defendant in this case pleads guilty as charged. What should be the 
appropriate sentence? yOU need not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. • . . . . . . . . . . . . 
Fine and/or costs • . . . . . . . . . . . . . . . . . 
probation and/or special program. . . . . . . . . . . 
Incarceration in county jail. • • 

indicate sentence in months. • 

. . . . . . . . 

Incarceration in state prison . . . . . . . . . . . . . . 
indicate sentence in years: 

minimum . . . . . . 
maximum • • • • J __ ~ __ _ 

(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

HOw much of this prison sentence do you predict would 
actually be served in your state? 

years . . . . 
Now assume that this case proceeds instead to instant jury trial: 

1 

2 

3 

4 

5 

(50) 

(51) 

(52) 

(53) 

(54) 

( 56) 

(57) 

(59) 

(61) 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in'a fair and expeditious manner? 

b. 

19 • • (63) 

(month) (day) (please ignore) 

Considering the strength of the prosecution's case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? 
Almost certain conviction. . . . . 1 (69) 

Probable conviction •••• . . . . . 2 

3 50/50 chance of conviction . . . . . . . . 
4 probable acquittal • • • . . . . . 

Almost certain acquittal • 5 

Comments regarding this case: J=t (70) 
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CASE #4 

A. Complaint: Complainant (female, 24 years old) and her boyfriend, 
witness A, were stranded at the M&M Bar on evening of 7/31/79 when A's 
motorcycle would not start. Defendant, then drinking at the bar, offered to 
take them home for $10. The three drove to Witness A'S house at 11:30 p.m. 
and stayed for two hours eating, drinking and talking. At 1:30 p.m. defendant 
left with complainant to drive her home. He drove to the parking lot of a 
shopping center and put his arms around the complainant but she pushed him 
off. He then drove to a deserted street, stated that he was "horny," and 
would "take a piece whether she wanted or not." He then began to grab at her 
breasts and pull at the zipper of her pants. When she resisted, he hit her in 
the face. She then kicked him in the groin, escape~ from the car, ran across 
the road, and flagged down a passing motorist. The motorist, witness B, drove 
ber home. She suffered a black eye but was not treate'd. 

Complainant appeared in the precinct station the following morning and 
made a complaint against the defendant to Officer C. 

B. Arrest: Officers D and E proceeded to defendant's apartment on 8/1/79, 
arrested him, and brought him to police headquarters. After being advised of 
his rights by Officer E, he admitted to g1v1ng the complainant a ride home and 
making a pass at her. He asserted that he hit her only after she kicked him 

in the groin. 

C. Witnesses: 

1. Complainant will testify to events summarized above. 

2. Witness A will testify to being at the bar with complainant and 
leaving with her and the defendant and to staying at his apartment 
for two hours with complainant and defendant • 

3. witness B will testify to picking up complainant after the assault, 
giving her a ride home, and to her black eye. 

4. Officer C will testify to taking the report from complainant. 

5. Officers D and E will testify to arrest and interrogation of the 

defendant. 

D. Evidence: none. 

E. Defendant Information: 

1. Age: 22 

2. Prior criminal record: none. 
3. Other: defendant has full-time job as t~d.ler in local bank, has 

grown up in community. Numerous character witnesses available. 

4. Defenses: self defense/provocation -- see story under "arrest." 

F. Charge on Information/Indictment: assault with intent to rape (felony). 
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QUESTIONS ON CASE 14: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their caseloads in a fair and expeditious manner, bow do you 
believe this case should be resolved? (1) 
(Circle one number) Please ignore numbers in parenthesis. [J[J (2-4) 

dUPe 

Negotiated plea of guilty based on either a rsduced charge, or 
8entence assurance, or both •••••••••••••••• 1 

Guilty plea without charge reduction or sentence assurance. 2 

Non-jury trial . . . . . . . . 3 

Jury trial . . . . . . . . . 4 

Dismissal or nolle prosequi • . . . . 5 

Other (explain) 
-------------------------------------------- 6 

2. Setting aside your answer to the preceding question, assume that the 
defendant in this case pleads guilty as charged. What should be the 
appropriate sentence? You n'eed not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. • 

Fine and/or costs • 

Probation and/or special program. 

Incarceration in county jail. • • • • • • 
indicate sentence in months •• 

· . . . 
. .; 

· . . . 
Incarceration in state prison 

• • • • • • • • • 0 • • • • • • • 

indicate sentence in years: 
minimum · . . . . . 
maximum . . . . ~ ---"---

(assume t.his sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served in your state? 

years • • • • • • • ~ 

106 

---'"---

1 

2 

3 

4 

5 

(5) 

(6) 

(7) 

(8) 

(9) 

(10) 

(12) 

(13) 

(15) 

(17) 

3. Now assume that this case proceeds instead to instant jury trial: 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in a fair and expeditious manner? 

19 • • (19) 
(month) (day) (please ignore) 

b. Considering the strength of the prosecution's case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? 

Almost certain conviction. 
Probable conviction. • • • 
50/50 chance of conviction 
Probable acquittal • • • 
Almost certain acquittal • 

4. Comments regarding this case: 

CASE #5 

!-~ 

1 

2 

3 

4 

5 

A. Complaint: At 11:30 p.m. on 7/31/79 a male (22-25 years old,S foot 

(25) 

(26) 

10 inches tall, 185 pounds) entered tbe XY Bar where complainant was working 
as a barmaid and asked for a bag of potato chips. He then produced a blue 
steel automatic pistol and announced a holdup. He ordered the complainant to 
give him all the cash in the till. He then forced two customers in the bar, 
Witnesses A andB, to give them their wallets (total cash contents: $53). The 
man was not seen after his escape through the front door. 

The police were called and Officers C and D responded. In the subsequent 
investigation they recovered several wallets and identification papers in some 
shrubbery approximately 30 feet from the front door of the bar. The wallets 
and identification papers of Witnesses A and B were among the material found. 
In looking through the other papers, the complainant observed a driver's 
license with a picture of the man who robbed the bar on it. 

B. Arrest: POlice Officers E and F arrested the man pictured on the driver's 
license at bis home the following morning. He was taken to police head­
quarters and advised of his rights. He stated that he knew nothing about the 
robbery and that he lost his wallet and driver's license two weeks earlier. 

A police lineup was held on 8/7/79. The defendant's lawyer was present. 
The complainant and witnesses A and B positively identified the defendant as 
the man who robbed the bar. 
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C. witnesses: 

1. 

2. 

3. 

Complainant will testify to facts surrounding the robbery as . 
indicated above and to identification of defendant from his driver's 
license and in the police lineup. 

witnesses A and B will testify to the holdup and to identification of 
the defendant as the man who robbed the bar. 

Officers C and D will testify to responding to the call and making 
the report. 

4. Officers E and F will testify to arresting the defendant, advising 
him of his rights, and questioning him. 

D. Evidence: papers including wallets of Witnesses A and B and driver's 
license of defendant found near the bar. 

E. Defendant Information: 

F. 

1. 

2. 

3. 

4. 

Age: 31 

Prior criminal record: 
OS/23/69 Artest: breaking and entering (felony) 

Conviction: attempted breaking and entering (felony) 
sentence: 30 days county jail; one year probation 

06/14/75 Arrest: unarmed robbery (felony) 
Conviction: unarmed robbery (misdemeanor) 
Sentence: six months county jail; two years probation 

Other: defendant has held down full-time job in automobile factory 
for three months, has wife and two children. 

Defenses: alibi -- wife will testify that defendant never left home 
on evening of 7/31/79.' 

Charge on Information/Indictment: armed robbery (felony). 

QUESTIONS ON CASE i5: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? 
(Circle one number) please ignore numbers in parenthesis. 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both •••••••••••••••••• 
Guilty plea without cbarge reduction or sentence assurance. 

. . . . . . . . . . . . . . . Non-jury trial 
Jury trial . . . . . . . . . . . . . . . 
Dismissal or nolle prosequi • • • • • • • • • • • 
Other (explain) ______________________________________ __ . . . 
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2. 

3. 

4. 

Setting aside your answer to the preceding question assume that 
defendant in this case pleads guilty as charged. w~at should be 
appropriate sentence? You need not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. • . . . . . . 
Fine and/or costs • . . . . . . 
Probation and/or spe'cial program. • • . . . . . . . . 
Incarceration in county jail. • • • • • . . . . 

indicate sentence in months. 

Incarceration in state prison 
indicate sentence in years: 

. . . 

. . . . . . . . . . 
minimum 

. . . 

maximum 
• ~---':I...-­

,(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served in your state? 

years . . . . 
~ .. ----"---

Now assume that this case proceeds instead to instant jury trial: 

the 
the 

1 

2 

3 

4 

5 

(28) 

(29) 

(30) 

( 31) 

(32) 

(34) 

(35) 

(37) 

(39) 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
w~uld be an appropriate date for a jury trial to begin in this case, 
glven adequate staff to handle the case loads of prosecution, defense 
and the court in a fair and expeditious manner? ' 

b. 

19 
(month) (day) 

J,_",-:l -:I!'L---'-:-----.I_L-­
(please ignore) 

(41) 

Considering the strength of the prosecution's case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? 
Almost certain conviction. • • • • 1 (47) 

Probable conviction. • • • • • 2 

50/50 chance of conviction • 3 

Probable acquittal • • • . . . . . . . . 4. 

Almost certain acquittal . . . . . . . . . . . . . 5 

Comments r,egarding this case: (48) 
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CASE #6 

A. Complaint and Arrest: Witness A was sitting on his front porch at 7:00 a.m. 
on 8/1/79 when he heard glass breaking at the bar located across the street 
from his home. He called the police and Officers Band C responded. When they 
arrived at the scene the officers observed that the rear window of the bar had 
been broken and glass lay on the ground under it. They also observed a young 
male running through the field behind the bar. The officers gave chase and 
followed the suspect to a dwelling two blocks away. The officers were let 
inside the house by the suspect's mother, who stated that no one was in the 
house but herself and her daughter. The daughter then came downstairs and told 
the officers that she had just let her brother into the house and that he was 
in his bedroom. The mother then allowed the officers to look in the room, 
where they found the suspect sitting on the bed with a large number of quarters. 

The officers placed the suspect under arrest and returned to the bar to 
collect evidence. They noted that inside the bar the juke box had been broken 
into and Witness 0, the proprietor of the bar (who had been summoned to the 
scene by Witness A) indicated that approximately $25 in quarters were missing. 

The defendant was taken to the police station and advise of his rights. 
He stated that he did not know anything about the robbery at complainant's bar. 

B. Witnesses: 

C. 

1. Witness A will testify to hearing a noise near the bar and calling 
the police. 

2. Officers Band C will testify to the facts surrounding defendant's 
arrest and the investigation of the scene. 

3. Witness 0, the bar owner, will testify to not giving anyone 
permission to enter the bar and to the fact that it was locked and 
secure at 2:00 a.m. the previous morning. He will also testify to 
the loss of approximately $25 in quarters. 

Evide~Ee: 105 quarters. 

D. Defendant Information: 

E. 

1. Age: 20 

2. Prior criminal record: 
07/04/76 Arrest: ass~ult (misdemeanor) 

03/13/77 

Conviction: disorderly conduct (misdemeanor) 
Sentence: 12 months probation 
Arrest: breaking and entering occupied dwelling (felony) 
Conviction: attempted breaking and entering (misdemeanor) 
Sentence: 60 days county jail; two years probation 

3. Other: defendant lives with mother, has part-time job in local auto 
parts store. Employer will testify as to good character and 
responsible position • 

Charge on Information/Indictment: breaking and entering with intent to 
commit grand larceny (felony) 
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QUESTIONS ON CASE #6: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? 
(Circle one number) please ignore numbers in parenthesis. 

Negotiated plea of guilty ~ased on either a reduced charge, or 
sentence assurance, or both •••••••••••••••••• 

Guilty plea without charge reduction or sentence assurance. 

Non-jury trial . . . . . . . . . . . . . . . . . . . . 
Jury trial · . . . . . . . . . . . 
Dismissal or nolle prosequi • · . . . . . . . . . . . 
Other (explain) ______________________________________ __ 

1 (49) 

~ 

3 

4 

5 

6 

2. Setting aside your answer to the preceding question, assume that 
defendant in this case pleads guilty as charged. Wbat should be 
appropriate sentence? you need not feel bound by the sentencing 
provisions in effect in your state. 

the 
the 

3. 

(Circle all that may apply) 

Suspended sentence. • · . . . . . . . . . 
Fine and/or costs • • • • • • • • • • • • • • • . . . . . 
Probation and/or special program. • • • • • • 

Incarceration in county jail. • • 
indicate sentence in months. 

. . . . . . . . . . . . . 
· . . . . . . 

1 

2 

3 

4 

Incarceration in state prison • • • • • • • • • • • • • • • •• 5 

indicate sentence in years: 
minimum • • • • • • J __ ~ __ _ 

maximum . . . . ~--~---
(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served 1'n your state? 

years 

Now assume that this case proceeds instead to instant jury trial: 

(50) 

(51) 

(52) 

(53) 

(54) 

(56) 

(57) 

(59) 

(61) 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the case loads of prosecution, defense, 
and the court in a fair and expeditious manner? 
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19 • • (63) 
(month) (day) (please ignore) 

b. Considering the strength of the prosecution's case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? 

Almost certain conviction. · 1 (69) 

Probable conviction. . . · · · . . . 2 

50/50 chance of conviction · . . . . 3 

Probable acquittal . . . · . . · . . 4 

Almost certain acquittal · · . . . · . . . . 5 

4. Comments regarding this case: J-~ (70) 

CASE *7 

A. Complaint: Complainant, a 25-year-old man, has lived with defendant's 
sister for approximately two years. Relations between complainant and 
defendant became strained for several months prior to offense as a result of 
an argument in which the defendant allegedly threatened the complainant with a 
gun. This incident was not reported to the police. 

On 7/31/79 at approximately 10:15 p.m. complainant answered the doorbell of 
his apartment and went to the lobby to see who was there. He was confronted 
by the defendant and an argument ensued. During the argument complainant 
struck defendant with his fist. At this time defendant reached into his pocket 
and began removing a handgun. Seeing this, the complainant began to run from 
the lobby~ He went through a set of glass doors and heard a shot behind him. 
The bullet went through the door and struck complainant in the back of the 
right leg. It lodged in the calf. The defendant left the scene. 

B. Arrest: Police Officers A and B responded to a call from neighbors of the 
complainant who heard a shot. The officers photographed the door and conveyed 
complainant to General Hospital where he underwent surgery and was hospi­
talized three days. Officers proceeded to defendant's home and arrested him. 
He was searched at the time of his arrest and a .22 calibre pistol was obtained 
and confiscated. After being advised of his rights by Sergeant C, defendant 
stated that he had wanted to see his sister but that complainant had answered 
the door. After a brief argument and scuffle, complainant ran back to his 
apartment and was returning with a handgun. Upon seeing complainant with the 
gun, defendant stated, he shot first in self-defense. 
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C. Witnesses: 

1. 

2. 

3. 

4. 

5. 

Complainant will testify to assault by defendant on 7/31. 
(Complainant has one misdemeanor drug conviction in 1974.) 

Officers A and B will testify to taking complainant to hospital, 
arrest of defendant, and preparation of report. 

Sergeant C will testify to interrogation of defendant. 

t of complainant at General Hospital Dr. D will testify to treatmen 
for a gunshot wound to the rear of the right calf. 

o lab will testify that the bullet Officer E from the police cr1me 
removed from complainant's leg was shot from the pistol taken fron 
defendant at the time of his arrest. 

D. Evidence: 

1. .22 calibre bullet removed from complainant's leg. 

2. Photographs of broken door taken by Officer A. 

3. .22 calibre pistol. 

E. Defendant Information: 

1. Age: 20 

.2. 

3. 

Prior criminal record: none 
Other: defendant is newly married and has a small baby. He has a 

o 1 1 factory. His mother will testify job as a security guard 1n a oca 
that complainant ordered defendant and his family to "stay away from 
me and my woman." 

F. Charge on Information/Indictment: 
harm (felony). 

assault with intent to do great bodily 

QUESTIONS ON CASE *7: 

1. Assuming that prosecution, defense, and the cour~ ~ave 
to deal with their caseloads in a fair and exped1t10us 
believe this case should be resolved? 

adequate resources 
manner, how do you 

(1) 
I 3 I (2-4) 1 0 numbers in parenthesis. (Circle one number) Pease 19nore 
dUPe 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both. • • • •• • ••••••• 1 (5) 

o h t charge reduction or sentence assurance. Guilty plea W1t ou 2 

Non-jury trial " . . . 3 
• • • • • eo. . . . . . . . . 

Jury trial . . . . . . . 4 

Dismissal or nolle prosequi • • • II • • 
5 

Other (explain) ____________________________________ ___ 6 
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2. 

3. 

4. 

, 

Setting aside your answer to the preceding question, assume that 
defendant in this case pleads guilty as charged. What should be 
appropriate sentence? you need not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. • • 

Fine and/or costs • • 

Probation and/or special program. • 

Incarceration in county jail. • • 
indicate sentence in months. • 

Incarceration in state prison 

indicate sentence in years: 
minimum 

maximum • • • • J __ ~ __ _ 
(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served in your state? 

years. • • • J_.....L.._ 
Now assume that this case proceeds instead to instant jury trial: 

the 
the 

1 

2 

3 

4 

5 

(6) 

(7) 

(8) 

(9) 

(10) 

(12) 

(13) 

(15) 

(19) 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in a fair and expeditious manner? 

19 • • (19) 
(month) (day) (please ignore) 

b. Considering the strength of the prosecution's case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? 

Almost certain conviction. • • 
Probable conviction. • • • • 
50/50 chance of conviction 
Probable acquittal • • • 
Almost certain acquittal • • 

Comments regarding this case: 
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CASE i8 

A. Complaint: On 8/1/79 at approximately 8:35 p.m., Witness A, a securit~ 
guard in complainant's department store, observed defendant take several p1eces 
of women's clothing (two jumpsuits, one blouse, two skirts1 total 'value: $74) 
from a rack and place them in a large black purse. She then left the store 
without paying for the merchandise. Defendant was apprehended by the security 
guard after leaving the store. The police were called. 

B. Arrest: Officer B responded to the call, arrested the defendant, and took 
her to the station. The defendant was advised of her rights and was interro­
gated by Sergeant C. She stated, "I took the clothes and put them in my purse. 
I then tried to leave the store without paying for them and I was caught." 

C. witnesses: 

1. witness A, the security guard, will testify to seeing the defendant put 
the articles in her purse and leave the store without p~ying for them. 

2. Officer B will testify to responding to the call, making the arrest 
and police report. 

3. Sergeant C will testify to advising the defendant of her rights and 
interrogating her. 

D. Evidence: clothing held by security department of complainant department 
store. 

E. 

F. 

Defendant Information: 

1. Age: 32 

2. Prior criminal record: 

02/07/70 
-11/03/75 

04/07/77 

Five separate misdemeanor convictions for shoplifting, the 
last three with sentences of 30 days in county jail. 

Arrest: larceny in a building (felony) 
Conviction: larceny in a building (felony) 
Sentence: one to two years in state prison 

3. Other: defendant has four aliases, no regular employment 

Charge on Information/Indictment: larceny in a building (felony) 

QUESTIONS ON CASE 18: 
1. Assuming that prosecutio'ra, defensp., and the court have adequate resources 

to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? 
(Circle one number) Please ignore numbers in parenthesis. 
Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both • • • • • • • • • • • • • • • • 1 (27) 

Guilty plea without charge reduction or sentence assurance. 

Non-jury trial 
Jury trial 

. . . . . 

. . . . . 
Dismissal or nolle prosequi • . . . . . . . . . . . . 
Other (explain) ______________ --------------------------

115 

2 

3 

4 

5 

6 

il 
'i 

I:" ., 

., 



L.. 

3. 

tiettlng aside your answer to the preceding question, assume that 
defendant in this case pleads guilty as charged. What should be 
appropriate sentence? YOU need not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. • 

Fine and/or costs • • • 

Probation and/or special program. • 

Incarceration in county jail ••• 
indicate sentence in months. • 

Incarceration in state prison . . . . . . . . . . . . . 
indicate sentence in years: 

minimum 

maximum . . . . ~--~---
(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this pr i9(>11 sentence do you l'reaict would 
actually be served in your state? 

years • • • • 

Now assume that this case proceeds instead to instant jUl'Y trial: 

the 
the 

1 

2 

3 

4 

5 

( 28) 

(29) 

( 30) 

(31) 

(32) 

(34) 

(35) 

(37) 

(39) 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in a fair and expeditious manner? 

b. 

19 • • (41) 
(month) (day) (please ignore) 

Considering the strength of the prosecutionis case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? 
Almost certain conviction. • 1 (47) 

Probable conviction •••• 2 

SO/50 chance of conviction • . . . . . . . . 3 

probable acquittal • • • 4 

Almost certain acquittal 5 

4. Comments regarding this case: (48) 
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CASE #9 

A. Complaint: Complainant, a fifteen-year-old girl, was walking home the 
three blocks from her aunt's house at 11:00 p.m. on 7/30/79. In a darkened 
section of the sidewalk she was approached by a man she had never seen before 
who pulled out a gun, placed it to the complainant '.s neck, and stated, "This 
is a stickup, give me your money." The complainant said she had no money. He 
then grabbed thlE! complainant's coat and pulled her across the street into a 
vacant house. He was forced td remove her clothes at gunpoint. The man got 
on top of her and forced her to submit to sexual intercourse. When he was 
finished, the man pulled on his pants, told the complainant not to move, and 
escaped on foot. The victim ran ~ome and told her mother, Witness A, what had 
happened. The mother called the police. 

Officers Band C responded to the call and took the report. The 
complainant was taken to General Hospital for an examination and for treatment 
of several lacerations and bruises. She described her assailant as a male 
wearing dark clothes, about five feet five inches in height, with a medium 
build and dark greasy hair. 

B. Arrest: TWo days after the incident, on 8/1/79, complainant observed the 
man who had raped her standing in front of a bar two blocks from her house. 
She notified the police. Officers/E and F arrested the defendant and took him 
to police headquarters. Defendant was advised of his rights and interrogated 
by Sergeant G. He made no statement. At this time he advised officers that 
his blood type was "0." Defendant fit the description given by complainant 
after the rape. On the day of the arrest, complainant positively identified 
defendant in a lineup as the man who had raped her. A week later a "negative" 
lineup was help in which the defendant was not present and complainant 
identified no one. Defendant's attorney was present on both occasions. 

C. Witnesses: 

1. Complainant will testify to events as described above and to 
positively identifyi,ng defendant as the man who raped her. 

2. 

3. 

4. 

5. 

6. 

7. 

Witness A, complainant's mother, will testify to complainant's 
return home and description of being raped. 

Officers Band C will testify to preparing the report and taking 
complainant to General Hospital. 

Officers E and F will testify to arrest of the defendant. 

Sergeant G will testify to advising the defendant of his rights, 
interrogating him, and conducting the two lineups. 

Dr. H of General Hospital will testify that a physical examination of 
complainant's'genitals indicated signs consistent with recent sexual 
intercourse. 

Officer I from the police crime lab will testify that stains in the 
panties obtained from complainant at the hospital were sperm from a 
man with type "0" blood. 
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D. Evidence: panties obtained from complainant at time of examination. 

E. Defandant Information: 

1. Age: 19 

2. Prior criminal record: none 

3. Other: Defendant resides with his parents two blocks from the scene 
of the incident. Defendant is a part-time student at a local junior 
college. He has no verifiable alibi. 

F. Charge on I~formation/Indictment: rape (felony). 

QUESTIONS ON CASE *9: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? 
(Circle one number) .please ignore numbers in parenthesis. 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both • • • • • • • • • • • • • • • • • • 

Guilty plea without charge reduction or sentence assurance. 

Non-jury trial 

Jury trial 

Dismissal or nolle prosequi • • • • • • 

Other (explain) ______________________________________ ___ 

2. Setting aside your answer to the preceding question, assume that 
defendant in this case pleads guilty as charged. What should b~ 
appropriate sentence? you need not feel bound by the sentencing 
provisions in effect in your state. 

1 I 

(Circle all that may apply) 

Suspended sentence •• 

Fine and/or costs • • • • • 

Probation and/or special program. • 

Incarl::eration in county jail ••• 
indicate sentence in months •• 
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Incarceration in state prison . . . . . . . . . . . . . . . . . 
indicate sentence in years: 

minimum • • • • • • J I 
maximum .... ~=r-~ 

(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served in your state? 

years • • • • • • • I I 1,_"--'.) 

3. Now assume that this case proceeds instead to instant jury trial: 

5 (56) 

(57) 

(59) 

(61) 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to bandle the caseloads of prosecution, defense, 
and the court in a fair and expeditious manner? 

b. 

19 • • (63 ) 
(month) (day) (please ignore) 

Considering the strength of the prosecution's 
what i·s your best professional estimate as to 
jury trial? 

case as detailed above, 
the likely result of a 

Almost certain conviction. 1 (69) 

Probable conviction. • • • . . . . . 2 

50/50 chance of conviction • . . . . 3 

Probable acquittal ••• . . . . . . . . . . . . 4 

Almost certain acquittal • • 5 

4. Comments regarding this case: (70) 
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CASE UO 

A. Complaint: On 8/1/79 at approximately 9:00 p.m. the complainant, in the 
company of his mother-in-law, Witness A, was entering the lobby of 
complainant's apartment house. They were approached by a man who asked if 
they knew the manager. Complainant replied that they did not. The man then 
produced a knife and said, "Give me your money or I'll kill you." The 
complainant reached into his pocket and removed $51 in bills and handed it to 
the defendant. The defendant then stated, "Give me more money or r'll kill 
you." The cc~plainant then reached out and grabbed the defendant's wrist and 
wrestled the knife out of his hand. The two grappled~ both fell out the front 
door of the apartment building~ the complainant landed on top of the defendant 
and subdued him. witness A called the police. Complainant suffered several 
cuts and bruises from the fight but was not treated. 

B. Arrest: A police car manned by Officers A and B arrived at the sceneu 
arrested the defendant, and conveyed him to the police station. They 
confiscated $51 and a knife from the defendant. After being advised of his 
rights, the defendant was interrogated but made no statement. 

C. Witnesses: 

1. Complainant will testHy to bfdng robbed by the defendant, fighting 
with him, subduing him, and holding him for the police. 

2. Witness A, complainant's mother-in-law, will testify to being robbed 
by defendant, seeing complainant fight with defendant, subdue him, 
and hold him for the police. 

3. Officers Band C and Sergeant D will testify to facts surrounding the 
arrest. 

D. Evidence: 

1. $51 in bills confiscated from defendant. 

2. Knife confiscated frem defendant. 

E. Defendant Information: 

1 I 

1. Age: 22 

2. Prior criminal record: 

03/13/75 

12/21/75 

.. ' 

Arrest: sale of controlled substance (felony) 
Conviction: possession of cont.rolled substance 
(misdemeanor) 
sentence: 30 days county :jail~ one year probation 

Arrest: sale of controlled substance (felony) 
Conviction: possession of controlled substance 
(misdemeanor) 
Sentence: two months county jail 
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3. 

03/09/77 

06/06/77 

Arre$t: breaking and entering (felony) 
Dismissed 

Arrest: sale of controlled substance (felony) 
Conviction: possession of controlled substance 
(misdemeanor) 
Sentence: one-two years state prison 

Other: Defendant has been out of prison for approximately six 
months. He has no fixed abode or employment. 

F. Charge on Information/Indictment: armed robbery (felony) 

QUESTIONS ON CASE '10: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their caseloads in a fair and expeditious manner, how do you 
believe this case should be resolved? (1) 
(Circle one number) please ignore numbers in parenthesis. [!] (2-4) 

dUPe 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both • • • • • • • • • • • • .'. • • 1 

Guilty plea without charge reduction or sentence assurance. 2 

Non-ju~y trial 3 

Jury trial 4 

Dismissal or nolle prosequi • 5 

Other (explain) ____________________________________ ___ 
6 

2. Setting aside your answer to the preceding question, assume that the 
defendant in this case pleads guilty as charged. What should be the 
appropriate sentence? You need not feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. • 

Fine and/or costs • 

Probation and/or special program. • • . . . . . 
. . . . Incarceration in county jail. • • 

indicate sentence in months. . . . . . . . . 
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3. 

Incarceration in state prison . . . . . . . . . . . . . . . 5 (12) 

indicate sentence in years: 
lIiniRlUIII 

maximum . . . . ~ ---,1,---
(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

(13) 

(15) 

How much of this prison senteruce do you predict would 
actually be served in your state? 

... J--,,--- (17) years 

Now assume th~t this case proceeds instead to instant jury trial: 

a. 

b. 

Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caee10ads of prosecution, defense, 
and the court in a fair and expeditious manner? 

• • (19) 
(month) (day) (please ignore) 

Considering the strength of the prosecution's case as detailed above, 
what is your best professional estimate as to the likely result of a 
jury trial? 
Almost certain conviction. . . . . . 1 (25) 

Probable conviction. • • • • • • • • • • • 2 

50/50 chance of conviction . . . . . . 3 

Probable acquittal • • • • • 5 • • • • • • • 4 

Almost certain acquittal • • • • . . . . . . . . . 5 

4. Comments regarding this case~ (26) 
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CASE Ul 

A. Complaint: The complainant, a 25-year-old woman, went to the home of 
defendant, her ex-boyfriend, at 10:00 a.m. 8/1/79 to get a hairdryer she left 
behind the previous evening when she and defendant broke up. Upon her 
entering the house, defendant dragged her upstairs to his bedroom and began 
hitting her\with a rifle butt. She fled to the street and he shot at her from 
the upstairsl window. She was wounded in the left shoulder but managed to walk 
to a cousin '\131 \ho!.!se in the. neighborhood. The police and an ambulance were 
called. Offill::::ers A and B responded and obtained a report before complainant 
was taken to General Hospital. Complainant was x-rayed, treated, and 
discharged. 

B. Arrest: Police Officers A and B, after obtaining complainant's report, 
proceeded to defendant's home. He was arrested, conveyed to the police 
station, and advised of his rights. He then stated that he shot at the 
complainant with a .22 calibre rifle after she first shot at him with a 
handgun. He further stated that he tried to shoot over complainant's head. 
"1 was standing on the side of the house when she. shot at me. I hit the 
ground and returned her fire. She ran down the street." 

1. Complainant will testify to facts of the offense as summarized 
aPove. (Complainant has a criminal record which includes several 
misdemeanor convictions and one felony drug conviction.) 

2. Officers A and B will testify to obtaining the report from 
complainant, arresting the defendant, advising him of his rights, and 
the interrogation. 

.3. Dr. D of General Hospital will testify to treating complainant on 
8/1/79 for a gunshot wound in the left shoulder. 

4. There are no known witnesses to the shooting except complainant and 
defendant. 

D. Evidence: X-ray of shoulder. 

E. Defendant Information: 

1. Age: 29 

2. Prior criminal record: 
12/15/69 

08/13/71 

Arrest: armed robbery (felony) 
Conviction: unarmed robbery (misdemeanor) 
Sentence: 30 days county jail; three years probation 

Arrest: sale of controlled substance (felony) 
Conviction: possession of controlled substance 
(misdemeanor) 
Sentence: two months county jail 
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F. 

3. 

4. 

12/03/72 

04/05/73 

06/17/74 

Arrest: assault with intent to murder (felony) 
(No disposition available) 

Arrest: armed robbary (felony) 
Acquitted by jur~ 

Arrest: armed robbery (felony) 
Conviction: armed robbery (felony) 
Sentence: three to five years state prison 

Other: Defendant has been employed five months driving a delivery truck. 

Defenses: self-defense -- defendant will testify that complainant 
first shot at him with a handgun. 

Charge on Information/Indictment assault with intent to murder (felony). 
-",..=.....:::.!.!~.!!.!:..::.:..:::::-=.::::.:.:r....::;..:..:..=.===..:. 

QUESTIONS ON CASE ill: 

1. Assuming that prosecution, defense, and the court have adequate resources 
to deal with their case10ads in a fair and expeditious manner, how do you 
believe this case should be resolved? 

2. 

(Circle one number) please ignore numbers in parenthesis. 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both. • • • • • • ••••••• 1 

Guilty plea without charge reduction or sentence assurance. 2 

Non-jury trial 3 

Jury trial 4 

Dismissal or nolle prosequi • • . . . . . . . 5 

Other (explain) __________________________ ~ __ .. ________ __ 6 

Setting aside your answer to the preceding question, assume th~t the 
defendant in this case pleads guilty as charged. What should be the 
appropriate sentence? you need not 'feel bound by the sentencing 
provisions in effect in your state. 
(Circle all that may apply) 

Suspended sentence. • • • • • 

Fine and/or costs • • • • 

Probation and/or special program. • 

Incarceration in county j~il. • • 
indicate sentence in months. 
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3. 

4. 

Incarceration in state prison 5 (34) 

indicate sentence in years: 
minimum 

maximum . . . . ~--~---
(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

(35) 

(37) 

How much of this prison sentence do you predict would 
actually be I;erved in your state? 

years • • • • (39) 

Now assume that this case proceeds instead to instant jury trial: 

a. 

b. 

Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in a fair and expeditious manner? 

19 • • (41) 
(month) (day) (please ignore) 

Considering the strength of the prosecution's case as detailed above, 
what is your best profe~sional estimate as to the likely result of a 
jury trial? 

Almost certain conviction. • 1 (47) 

Probable conviction ••••• 2 

50/50 chance of conviction • 3 

Probable acquittal • • • 4 

Almost certain acquittal • 5 

comments regarding this case: (48 ) 
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CASE #12 

A. Complaint: On August 1, 1979, at approximately 9:00 p.m., the complainant 
parked her car in a parking lot near the entrance to city Medical Clinic, 
walked to the street, and then proceeded toward the clinic entrance. TWO 
males walked toward her from behind. As they passed her, one of the men 
pulled a gun from inside his jacket, pointed it at her, and ordered her to 
give him her handbag. The complainant refused and the two men began to pull 
it from her hands. While pulling, the man with the gun (ultimately identified 
as the defendant) pushed it into her chest, threatening her again. The 
handbag was finally pulled from her hands and the men began running away. 

witness A, a private security guard, was sitting in his vehicle approxi­
mately 30 yards away and observed the entire incident. AS the men ran towards 
the parking lot he left his vehicle and ordered them to stop. One of the men 
kept running and escaped. The defendant stopped and dropped the complainant's 
purse and a .30 calibre handgun. 

The complainant had left the scene to call the police and was returning to 
the parking lot at the security guard apprehended the defendant. 

B. Arrest: A police squad car manned by Officers Band C responded to the 
radio call, arrived at the scene, and arrested the defendant in the presence 
of the complainant. Officers Band C conveyed the defendant to the police 
station. He was advised of his rights by Sergeant D and interrogated. He 
made no statement. 

C. Witnesses: 

D. 

E. 

1. Complainant will testify to facts surrounding the incident and her 
identification at the scene of the defendant as one of the men who 
stole her handbag. 

2. witness A, the security guard, will testify to observing the robbery, 
never losing sight of the defendant, detaining him and turning him 
over to the police. 

3. police Otficers Band C will testify to facts surrounding the arrest 
and making the report. 

Evidence: 

1. Brown lady's handbag containing sundries taken from defendant by 
witness A. If 

2. $2 in bills taken from handbag. 

3. .30 c'alibre handgun taken from defendant by witness A. 

Defendant Information: 

1. Age: 19 
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2. Prior criminal record: 

3. 

12/20/78 Arrest: felonious assault (felony) 
Conviction: assault (misdemeanor) 
Sentence: one year probation 

04/03/79 Arrest: sale of controlled subst?nce (felony) 
Conviction: attempted sale of controlled substance 
(misdemeanor) 
Sentence: 60 days county jai17 one year probation 

Other: defendant has just been released from county jail and is on 
probation. He has not obtained 1 friend. emp oyment and is living with a 

Charge on Information/!ndictment: armed robbery (felony). 

QUESTIONS ON CASE #12: 

1. 

2. 

Assuming that prosecution, defense and the 
to deal with their caseloads in a fair and 
believe this case should be resolved? 
(Circle one number) please ignore numbers 

court have adequate resources 
expeditious manner, how do you 

in parenthesis. 

Negotiated plea of guilty based on either a reduced charge, or 
sentence assurance, or both •••••••••••• . . . . . . 1 

Guilty plea without charge reductl'on or sentence assurance. •• 2 

Non-jury trial 

Jury trial 

Dismissal or nolle prosequi 

Other (explain) 
------------------------~ 

Setting as~de y~ur answer to tbe preceding question, assume that 
defenda~t ln thlS case pleads guilty as charged. What should be 
appr~p~late,sentence? you need not feel bound by tbe sentencin 
pr~vlslons ln 'effect in your state. 9 
(Clrcle all that may apply) 

Suspended sentence. • • 

Fine and/or cost~ • • • • • 

Probation and/or special program. • 

Incarceration in count ' 'I Y J al • • • • • • • • • 
indicate sentence in months. • • • • • • 
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3. 

Incarceration in state prison . . . . . . . . . . . . . . . . . 
indicate sentence in years: 

minimum . . . . . . 
maximum . . . . ~--~---

(assume this sentence is subject to good time and parole 
practices now in effect in your state) 

How much of this prison sentence do you predict would 
actually be served in your state? 

years • • • • 

Now assume that this case proceeds instead to instant jury trial: 

5 ( 56) 

(57) 

(59) 

(61) 

a. Bear in mind that the defendant was arrested August 1, 1979. What 
would be an appropriate date for a jury trial to begin in this case, 
given adequate staff to handle the caseloads of prosecution, defense, 
and the court in a fair and expeditious mafiner? 

b. 

19 - 1 • J • (63) (month) (day) (please ignore) 

Considering the strength of the prosecution's 
what is your best professional estimate as to 
jury trial? 

case as detailed above, 
the likely result of a 

Almost certain conviction. • 
(69) 1 . . . . . . 

Probable conviction. • • • 
2 . . . . 

50/50 chance of conviction • . . . . . 
Probable acquittal • • • • . . . . . . . . 4 

Almost certain acquittal • . . . . 5 

4. Comments regarding this case: 
(70) 
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