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BAIL REFORM AND NARCOTICS CASES 

WEDNESDAY, JULY 22, 1981 

HOUSE OF REPRESENTATIVES, 
SELECT COMMITTEE ON NARCOTICS ABUSE AND CONTROL, 

Washington, D.C. 
The select committee met, pursuant to call, at 9:45 a.m., in room 

2337, Rayburn House Office Building, Hon. Leo C. Zeferetti (chair­
man of the select committee) presiding., 

Present: Representatives Leo C. Zeferetti, Charles B. Rangel, 
Tom Railsback, Benjamin A. Gilman, Lawrence Coughlin, Robert 
K. Dornan, E. Clay Shaw, Jr., and Robert L. Livingston. 

Staff present: Patrick L. Carpentier, chief counsel; Roscoe B. 
Starek III, minority counsel; Edward J urith, staff counsel; George 
Gilbert, staff counsel; and Jennifer A. Salisbury, assistant minority 
counsel. 

Mr. ZEFERETTI. Good morning, ladies and gentlemen. 
Today, the Select Committee on Narcotics Abuse and Control 

will conduct a hearing on the question of bail reform with a partic­
ular emphasis on the issue of bail as it relates to narcotics traffick­
ers. This hearing was prompted by the fact that there have been 
countless reported instances of major narcotics traffickers posting 
large amkujts of money bail and then failing to appear in court, 
despite pleas by prosecutors during arraignment that these offend­
ers would not reappear. 

The issue of bail reform has been of foremost concern this ses­
sion of Congress. Both the Chief Justice of the United States and 
the Attorney General have spoken out for the need for revision of 
the Federal bail laws to insure that persons who present a danger 
to the community, including drug traffickers, not be permitted to 
be released on bail a.d commit further crimes. 

Figures compiled by the select committee show that in the 10 
demonstration districts within the pretrial services agencies of the 
U.s. courts, over the last 5 years, 53 percent of the bail violators 
still at large were originally charged with narcotics violations. 
Even more shocking is the fact that in the southern district of 
Florida, which includes Miami, the major entry point of drug traf­
fickers, approximately 62 percent of the Federal defendants who 
failed to appear in court were charged with drug offenses. 

These figures clearly confirm that major narcotics offenders 
cannot be considered safe bail risks. These offenders have thp 
ability to place themselves beyond the reach of law enforcement 
officers, the ability to flaunt our judicial system, and the ability to 
continue their illegal trafficking alternatives. 

The Select Committee on Narcotics Abuse and Control has a 
responsibility to the Congress and to the Nation to investigate the 
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present bail system which allows narcotics offenders to easily 
evade justice. 

This morning, we will hear a broad range of testimony from 
individuals who have dealt with the issue of bail within the crimi­
nal justice system. 

Before we begin testimony today, r invite my colleague, Mr. 
Railsback, to make an opening statement. 

Mr. RAILSBACK. Thank you, Mr. Chairman. 
r want to join with you in welcoming our very distinguished 

guests, and to commend you for conducting what r believe is a very 
timely hearing to really reexamine the statutory criteria used by 
the judicial officers in granting bail. Our current Federal bail laws 
are a cause of concern, I think, to those who serve both in our 
judiciary as well as the law enforcement community. 

The Congress has not seriously studied the bail issue since 1966 
when the Bail Reform Act was passed. The act established proce­
dures which would eliminate those discriminatory situations in 
which pretrial release would be denied to indigent defendants 
simply because he or she was incapable of posting bail through a 
surety. 

However, Mr. Chairman, in 1966, narcotics trafficking was not 
an overwhelming problem in this country, and the drafters of the 
original Bail Reform Act could not have foreseen that some of the 
features of the act would lose their significance for insuring that 
major narcotics traffickers would appear at trial. 

During the course of my tenure on the select committee, r have 
heard numerous law enforcement officials complain that drug 
smugglers consider bail to be part of the cost of doing business. 
Apparently, many smugglers prefer to forfeit the bail posted and 
flee the jurisdiction rather than risk conviction and a long prison 
sentence. 

r hope that the witnesses will share with us their opinions on the 
adequacy or inadequacy of our present bail statutes and provide us 
with specific proposals on how the Congress can amend the laws to 
insure that narcotics traffickers will go to trial once they are 
apprehended. 

Again, Mr. Chairman, r want to commend you for holding hear­
ings on this very important subject. 

r would just say that r am delighted that our first two witnesses 
are members of the House Judiciary Committee, of which r am a 
member. r think that that is the kind of cooperation that we need 
to solve many of our drug enforcement problems. 

Mr. ZEFERETTI. Thank you, Mr. Railsback. 
Our first panel this morning has two colleagues who will have 

opening statements and testimony, the Honorable William J. 
Hughes, who is the chairman of the House Judiciary Subcommittee 
on Crime; and the Honorable Harold S. Sawyer, who is the ranking 
minority member of the same subcommittee. 

r would ask Mr. Sawyer to come up, please. 
Mr. Hughes, r understand, is on his way. Hopefully, you can 

start off this hearing this morning. And then Bill, as soon as he 
gets in, we will ask him to sit and join you at the table. 

r welcome you this morning, and r thank you. r thank you not 
only for being our opening witnesses, but in having the kind of 
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expertise and concern in this area that r think can make an impact 
on the overall problem. I welcome your testimony. 

TESTIMONY OF HON. HAROLD S. SAWYER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF MICHIGAN 

Mr. SAWYER. Thank you, Mr. Chairman, and thank you for the 
opportunity to appear before the select committee. 

Bill Hughes and I see eye to eye on the subject of bail reform and 
have been working recently on it. We are on the Crime Subcommit­
tee, he is chairman and r am ranking. We have general jurisdiction 
wi.th oversight of DEA and are deeply concerned about drug-related 
CrImes. 

r may say that both Bill Hughes and r were former urban pros­
ecutors, so we have had some fir'3thand experience; Bill for some 10 
years as a first assistant, myself as the prosecutor for 2 years. Both 
of us were in urban areas that have drug problems along with all 
the other problems that a community of 500,000 can have. 

r may say that r have spent some 30 years practicing law full 
time. Congress has been rather a second and new career for me. r 
like to say, and not totally in jest, that r may be the only attorney 
in the country who has both defended and prosecuted 10 first­
degree murder cases, 5 on the prosecution side and 5 on the de­
fense. So r have had a little bit of both. r may say it is about the 
only kind of case r never lost. So r have had some firsthand 
knowledge of criminal law. 

Our subcommittee has also held hearings down in the Miami 
area concerning bail reform, and we actually processed a bill up to 
the full committee which concerned pretrial service agencies. The 
bill was really designed to give a judge a better feel and more 
information in making the determination whether or not a person 
ought to be allowed bail. 

r attempted to add an amendment which ran into a germaneness 
problem, but which, in effect, would change the Bail Reform Act 
because r was concerned with exactly the same problem your chair­
man has mentioned: jumping bail has become just a method of 
doing business, a normal business overhead for people in the drug 
trade. Horrendous percentages of those who have jumped bail are 
for drug-related charges. Drug dealers think, apparently, very little. 
of jumping a $1 million cash bail and then just writing it off to the 
cost of doing business. 

As a matter of fact, we talked to Peter Bensinger, the former 
head of the DEA, when he testified before our Crime Subcommit­
tee. A Federal judge had just put a $23 million cash bail on a drug 
defendant. We asked Mr. Bensinger did he think that was enough, 
and he said, very frankly, he wasn't sure, that drug racketeers 
were perfectly prepared to walk away from sums of money that are 
that significant. 

Drugs are now the biggest business in the whole State of Florida, 
even eclipsing the tourist business, so that it is estimated to be 
around $7 billion annually and approximately $65 billion national­
ly. Perhaps illegal narcotics is our biggest business nationally. 

You can see how something other than just allowing drug deal­
ers out on the posting of cash bail ought to be the routine. 
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I have a bill in before the Crime Subcommittee which will create 
a rebuttable presumption that any assets that are owned by a drug 
trafficker and which came from illegal profits in drugs are subjec~. 
to forfeiture. This, in effect, uses the IRS procedure to put the 
burden over the dealer to prove that the assets came from some 
legitimate source. Otherwise the presumption will prevail. Walking 
,out on large bail postings has become almost standard procedure 
and I am concerned about it. 

I feel and I believe the chairman of our subcommittee, Bill 
Hughes' feels too, that we have to allow the courts to take into 
conside;ation'more even than just the defendant's likelihood to 
appear. Drug dealers, like burglars, are the two types who do this 
regularly. They go out and earn their legal fees by pursuing their 
drug dealing or burglarizing during the period that they are re­
leased on bail and until they come up for trial. 

It seems to me ridiculous to require the Federal judges to close 
their eyes to that fact, and not to be able to legitimately take into 
account the danger to the community that these people pose. 

In our subcommittee we interviewed a number of the judges and, 
in fact, many of them do take that into account. But the judges 
have to do it in a backhanded way. Their official language focuses 
only on the defendant's likelihood or unlikelihood to appear. 

It strikes me that there is no point in making judges develop 
fictitious reasons when the real reason, and I think a very legiti­
mate consideration, is the danger that the person poses to the 
community. . 

There is only one case, a sixth circuit con;rt of appeals case, Wind 
v. United States, which is ambivalent and indicates that a judge 
can, in sort of a vague way, take into account either danger or 
threats to witnesses and/or danger to the community, but the case 
is not clear. This is the only case that has recognized that judges 
can take into account, under the Bail Reform Act, anything except 
likelihood to appear. 

It further strikes me that in light of the history we have had 
with drug-related crimes and bail jumping, that if a defendant is 
charged with major drug dealing, that fact in and of itself should 
constitute grounds for doubting the likelihood to appear. Certainly 
the statistics bear that out. 

I yield my time. 
Mr. ZEFERETTI. Before we go further, Mr. Sawyer, I want I 

include into the record, without objection, your written statement, 
to make it part of the record. 

[The prepared statement of Mr. Sawyer follows:] 

PREPARED STATEMENT OF HON. HAROLD S. SAWYER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 

Mr. Chairman, Mr. Railsback, and Members of the Select Committee on Narcot­
ics, I am pleased to appear before you today to address an issue which captured my 
concern early in the Crime Subcommittee's investigation into the drug problem in 
this country. In preparing for our first hearing, I came across an article in a 
national news magazine which discussed the need for bail reform in this country. In 
that artidc, one United States Marshal in the South Florida region observed that of 
the 365 f::;"capees for whom he was searching, 350 had been charged with drug­
related crin.~s. That's 96 percent! 

At the hearing, the then-Administrator of the DEA, Peter Bensinger, highlighted 
the problem when he estimated that for every three arrests, there is one fugitive. 
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He also pointed out that drug dealers can easily post million-dollar bonds. When our 
Subcommittee visited Miami last month, we heard similar testimony. 

.Clearly, the "lif~'s b19od" of the drug tradJ3 is cold, hard cash. That presents us 
wIth two alternatIves In the area of bail reform: We can deal with the drug 
traffickers in their chosen medium, or we can face the problem head-on by acknowl­
edging t~at in certain cases, individuals who present this sort of danger to the 
com~ulllty should be incarcerated prior to trial. My study of bail reform during the 
last SIX months leads me to conclude that the latter is not only the most practical 
choice that we can make, but the most just. 

Let me explain at the outset why merely increasing the amount of bail does not 
solve our problems. The Eighth Amendment says that "excessive bail shall not be 
requi~ed':' I do pot subsc~ibe to the school of c<?nstitutional thought that there is a 
constItutIOna~ rIght to ball under any and all CIrcumstances. Certainly, in the time 
O! the ~oundIng Fathers, many of the cr~mes for which we think preventive deten­
tIOn mIght be approprIate, such as certaIn murders, would have been non-bailable 
offenses because they were punishable by death. Some people have argued that this 
was not .due to any concern for the safety of the community, but the result of an 
assumptIOn that a p.erson who was charged with a crime punishable by death would 
most. hkely flee. I s~mply 7annot bel!eye tha.t the Founding Fathers, after charging 
~s wI~h the protectIOn of Innocent cItIzens, Intended to prevent us from legislating 
In thIS area. Seven of the nine members of the District of Columbia Court of 
Appeals recently held that we had that power in U.S. v. Edwards. Of course the 
Founding Fathers, in their relative innocence, never contemplated the kin'd of 
danger that a dru~ trafficker might pose to the community. 

Although t~e EIghth Amendment does not prevent us from legislating, it does 
express a feelIng that we all share-that absent egregious circumstances no one 
should be denied his freedom pending trial, for purely financial reasons si~ce he is 
innocent ':Intil proven gui.lty .and must be given. every necessary opportunity to 
prepare hIS defense. qonslderIn~ some of th~ ball amoun~s that drug traffickers 
have been able to pay In recent tImes, I sometImes wonder If any amount is beyond 
their reach. 

T?is leaves us with the second alternative: facing up to the problem and acknowl­
edgIng, somewhat reluctantly perhaps, that under certain conditions we must 
det.ain individual~ prior to trial or while they are awaiting sentencing ~nd appeal. 
T?I~ appro~ch enJoys several advantages. First, we are being honest with ourselves. 
SImIlarly, Judges can openly acknowledge the factors behind their decisions to 
incarcerate individuals prior to trial. The Subcommittee on Crime received count­
less testirpony. from decent, conscientious, ~nd well-meaning judges who, under the 
present sItuatIOn yvhere th~y are not permItted to consider danger to the communi­
ty, set money ball at a hIgh rate allegedly because the defendant might fail to 
appear. ~he real reason, of c?urse, is that the defendant would pose a danger to the 
C?mm~lllty and t9 release hIm would be an affront to common sense. This sort of 
sItuatIOn fosters dIsrespect for the law and should be corrected immediately. 

Once we o~enly acknowle?ge. I?revent~ve de.tention, we can specify procedural 
safeg~ar~s to Insure th.at no I!ldlvldual wIll be Incarcerated without due process. In 
the DIStrICt of ColumbIa, for Instance, these safeguards have resulted in the incar­
c~rati?n of only 55 individuals in a period of 11 years. Thus, we do not envision a 
sItuatIOn ~here thousands of persons presumed innocent y, • I be incarcerated. 
. Mr., ~haIrman, I firmly believe that bail reform is as imperative in 1981 as it was 
In 1966. To that end, I am hopeful that our Subcommittee will soon consider and act 
on federal bail laws in the context of drug-related crime and pretrial services. 

1\1r. ZEFERETTI. At this time I welcome the chairman of the 
Subc~mmittee on Crime, Mr. Hughes. Thank you for coming this 
mornmg, and thank you for adding your expertise in this area. I 
know you have held hearings down in Florida on this whole issue. 
So we welcome the knowledge that you bring to this committee. 

TESTIMONY OF HON. WILLIAM J. HUGHES, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. HUGHES. Thank you, Mr. Chairman. Let me commend you 
and your colleagues on this very important Select Committee on 
Narcotics Abus.e and Control for the work that they have done. 
You have prOVIded a great deal of leadership. We are deeply in­
debted to you for your work. 



6 

I have a statement which I would appreciate the committee 
receiving into the record. 

Mr. ZEFERETTI. Without objection, it will be made a part of the 
record. 

[The prepared statement of Mr. Hughes follows:] 

PREPARED STATEMENT OF HON. WILLIAM J. HUGHES, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF NEW JERSEY 

Mr. Chairman, I thank you for the opportunity to appear before you this morning. 
I commend your committee for its efforts to control the drug epidemic in this 
country, and for its wisdom in realizing that the drug problem is intimately connect­
ed with the functioning of the Bail Reform Act of 1966. 

It has become quite clear that Congress needs to take a close look at how the 
pretrial release system is operating. While in 1966, when the Bail Reform Act was 
enacted, the critical issue was discrimination against the poor, in 1981, the critical 
issues are twofold. First, we must ensure that the act is sufficient to prevent 
defendants from fleeing prosecution. Second, we must protect society from defend­
ants who may present no flight risk, but who present great risk that while on 
pretrial release. they will endanger the public. While the issue 0f bail reform is not 
directly before thp Subcommittee on Crime, which I chair, the subcommittee has 
considereci several areas, such as the operations of the Drug Enforcement Adminis­
tration. and the pretrial services agencies, where the Issue of flight risk and crime 
on bail cannot be avoided. The subcommittee, in a variety of hearings, has heard 
from a number of witnesses who contend that the Bail Reform Act must be amend­
ed to permit courts to consider the issue of danger when deciding whether to release 
a defendant pretrial. I have personally spoken with a number of judges who decry 
their lack of authority to consider this issue, and who quite candidly tell me that, in 
various indirect ways, they do so anyway. There are those who say that the present 
system is hypocritical and unfair to the public, just as in 19()() the system was unfair 
to the poor. 

The factual situation is complex. In the Federal system, the 10 pretrial services 
demonstration districts provide the only accurate statistics on flight risk and pre­
trial rearrests. For the latest most complete reporting period, 2.3 percent of all 
deI;~ndants fled prosecution, and 4.() percent of all defendants were rearrested 
pretrial. The majority of defendants who are rearrested pretrial are those originally 
charged with property crimes, as opposed to violent crimes. While these figures may 
seem low, in the view of judges and other officers of the court. there are Federal 
defendants who are released pretrial only to be arrested again for dangerous crimes. 
If the courts were permitted to consider dangerousness, these defendants would not 
be released to prey on society again. 

The flight problem is more serious in some areas of the country than in others. 
The most prominent example is Florida, where the rate of prosecutions for narcotics 
offenses and the number of defendants who flee from narcotics prosecutions is 
astounding. As I have already noted, 2.8 percent of all defendants nationally jump 
bond; of this number, half are defendants charged with narcotics offense.:;. In Flor­
ida, the figures are 12.6 percent who flee. 60 percent of which are drug defendants. 
In other words. the rate of drug defendants in Florida who flee is () times the 
national average. These figures may exaggerate the problem somewhat. since 40 
percent of the Florida drug defendants have only been charged. but never arrested. 
Some of them may not be aware that there are charges pending against them. But 
even excluding most of these defendants. it is clear that drug-related crimes are 
causing tremendous problems in Florida. and are representative of problems in 
other areas nationwide. 

These figures show that there are two different problems one must consider in 
relation to the Bail Reform Act: flight risk and risk of danger. The Bail Reform Act 
provides judges with the necessary authority to impose conditions and even pretrial 
custody on those defendants who present a risk of flight. The problem in this regard 
seems to be that judges do not always exercise that authority. 1'0 a narcotics 
defendant, a money bond of $1.5 million may be easy to post, and no great loss to 
forfeit in exchange for avoiding prosecution. Courts must begin to set money bonds 
that are commensurate with the net worth of the defendants and Congress must 
make sure that they do. This committee might also consider codifying the right of 
the courts or the Government to refuse to accept a bond if the money for it comes 
from criminal activities. This right has already been granted the Government in a 
second circuit case. U.S. v. Nebbia. 

---~--~ -~-- - -----
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.There are a number of available alternatives that would help to reduce the risk of 
flIght an.d danger to the community. 'fhe pretrial services agencies are the most 
outstandmg example of one alternative. The Subcommittee on Crime held extensive 
hearings on these agencies, and found that the 10 demonstration districts have 
made. remarka~l~ progr.ess in reducing rates of crime on bail and risk of flight. 
PretrIal supervISIOn whIle on release has played a large part in thtse reductions 
and. the testimony before the subcommittee indicated that expansion of pretriai 
servlces would extend the success of the agencies throughout the country. Mr. 
Sawyer, the ranking minority member of the subcommittee, and I have therefore 
h~roduced H.R. 3481, to extend pretrial services to every Federal judicial district 
where the courts think it is necessary. Perhaps the condition set forth in 18 U.s.C. 
3146(a)(I), which authorizes the court to place the defendant in the pretrial custody, 
and unde~ ~he supervision, of a designated person or organization, should be made 
more ~xP~IClt, and sho?ld provide for ~o~e extensive supervision by pretrial services 
orga:~nzatIO~s. Ex:t;>anslOI?- of other COnGItIons over a defendant released pretrial, and 
reqUIred urmalysls testmg for defendants who are narcotics users should also be 
con~idered .. !~e subcommittee has recently held hearings on the operation of drug­
testmg faCIlItIes used by the courts, and I intend to introduce a bill to extend the 
authorization of these operations. Consecutive sentences for defendants convicted of 
committing crimes while on pretrial release is another possibility. We cannot allow 
defendants to viola!e the conditions of their release with impunity, and leave them 
free to prey on SOCIety because there are no consequences for their transgressions. 

There is only one preventive detention statute in the country, and that is in the 
District of Columbia. Its constitutionality has recently been upheld by the District of 
Columbia Court of Appeals in U.S. v. Edwards. While a few States permit the courts 
to consider dangerousness in deciding what conditions to impose on a released 
defendant, only in the District of Columbia are courts permitted to detain a defend­
ant pretrial. The advantage of a statute such as the District's is that it sets forth 
stringent procedures with which the Government and the court must comply before 
the d.efe~dant can be det!lined. We mlfst and do recognize that the loss of liberty 
p~etrIal IS a great hardshIp, and shoula be used only when clearly appropriate, and 
WIth safeguards to insure that the process is fair. This is why I am going to 
introduce a bill that will incorporate these provisions, procedures, and safeguards 
into title 18 of the United States Code. ' 

Mr. Chairman, the Bail Reform Act needs to be amended to deal with a number 
of problems, and I have touched on only some of them here this morning. As this 
committee has recognized, one of the most serious of these problems is presented by 
defendants charged with narcotics offenses. I commend this committee for conduct­
ing this hearing and I offer the services of my subcommittee to assist you in any 
way in this critical effort. Thank you for permitting me to address you. . 

Mr. HUGHES. lVly colleague, the ranking minority member of our 
subcommittee, I think, did a good job of outlining some of the 
things that we are doing in the Subcommittee on Crime. 

I, likewise, share his enthusiasm for modifying the Bail Reform 
Act so that the courts may consider whether a defendant is a 
danger to the community. I think it is essential that we do that. 
The Subcommittee on Crime does not have direct jurisdiction over 
the Bail Reform Act or else I have no doubt we would have includ­
ed some bail reform provisions in the Pretrial Services Act. 

As you know, the pretrial services bill is before the Rules Com­
mittee at this point, held up because of arguments over its failure 
to address danger to the community. I intend to testify sometime 
next week before Bob Kastenmeier's subcommittee on that issue. I 
support a modified version of the D.C. preventive detention strat­
egy which I think has had a very positive impact, although it 
hasn't been utilized as much as it perhaps could have been over the 
years because the courts have used monetary bail as the way of 
addressing this problem. 

It seems to me that the protections in the D.C. law are ones that 
we can use as a guide in trying to develop the type of law that we 
need to permit judges to address the danger to the community. 
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It seems to me that we have got to make judges honest in that 
regard. Many of them that have appeared before our subcommittee 
acknowledge that indirectly they do address the problem of danger 
to the community. They do that when they consider light risk. 

Well, in essence, they don't have the authority to do that. We 
think they should have the authority. And we think that trying to 
address it indirectly in that fashion where the law doesn't permit it 
is rather hypocritical. It undercuts what we are trying to de in 
improving our standards of justice, and particl arly how people 
perceive the administration of justice. 

So modifying the Bail Reform Act to permit judges to consider 
danger to the community, as well as the possibility of flight, is 
essential. 

The pretrial services bill is another piece of legi~lation which we 
believe is very, very important in endeavoring to understand a lot 
more about defendants as they enter the criminal justice system. 
That bill, as you know, will enable us to provide that kind of 
information early on, when a defendant is first apprehended, so 
that the court can be made aware of as much information as 
possihle about that defendant. 

It also provides some degree of supervision during the time from 
a defendant's entry into the system until he or she appears before 
the court, either for trial or S( 'ltencing. It doesn't make sense to 
actually release a defendant on bail, as we have done in the past, 
and not really" have contact with that defendant until he or she 
appears in court. 

This system will also enable courts to have a lot more informa­
tion if and when that defendant is convicted and before the bar for 
sentencing, so it can make a more intelligent judgment as to 
whether the defendant is a good risk for probation or whether or 
not the interests of justice require incarceration. 

We received testimony last week on the subject of aftercare, a 
program of urinalysis for parolees and probation defendants. It is a 
system that enables us, where there is some indication that the 
defendant has had a history of drug abuse, to maintain some post­
release supervision to determine whether or not he or she is back 
on heroin or other narcotic substances again. 

That is important because we know that if in fact the defendant 
has started using drugs again, he or she is a very poor risk, and 
that information can be communicated to the court immediately. 
The court can then deal with the matter before we get into the 
area of rearrests or other problems with that particular defendant. 

It is important that we consider a codification of the right of the 
court to refuse a bond in those instances where it appears the 
money comes from illicit sources. The courts already have that 
right under the case of US. v. Nebbia. But we UJnk that it is 
important that we look at the need to codify that authority. 

In the area of sentencing, we have a lot of work to do. The 
sentences right now for narcotics offenders, particularly class I 
violators, are ridiculously low. It is important, I think, that we 
review these penal sanctions and approach them from the stand­
point of a comprehensive approach to sentencing. It seems to me 
that we ought to take into account such things as what type of a 
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yiolator do we have? Is the defendant a heavy trafficker in narcot­
ICS? That should be taken into account by the court. w.e ought to have sanctions that will in fact be equal to the type 
of vIOlator that we are dealing with. 

It seems t? me th~t we ought to be doing something about 
rearre.sts dU~lng the tIme that a defendant is free on bail. This 
C?mmittee wIll, I hope, look at the possibility of requiring consecu­
tive sentences where a ~efendan~ i~ f:ee on bail and gets convicted 
of ano~her offense, partIcularly If It IS a serious offense such as a 
narcotIcs offense. 

Mr. Chairman, in .essence, what I am saying is that I think that 
the.re ~re a lot of thIngs that we can do to ~ddress the problems of 
n~l cotICS offenders. Of all the problems faCIng this country in the 
c~Ime. area, I ~on't think any ~re as important at this point, at this 
t~me In our hIstory, as narc~tICs offenses. I think that we have to 
give substanc~ to ~he suggestIOn that we are going to war on crime. 
We can do tl:at. If we set ourselves realistic goals and fund our 
programs realIstIcally. 

I know the chairman and ot~ers 2. .' ::ware of the fact that just 
yesterday, we marked up a major antICrIme bill, H.R. 3359. It has 
n~t been reported out. We are waiting for the task force on violent 
CrIme to report back. 

But the.bill, in my judgment, is an important one, perhaps one of 
the more ~mport~nt measures to move through the Congress in the 
area of CrIme. TItle I of the bill provides for som,e 14 categories of 
suc?essful LEAA programs. I know we have heard a lot of com­
plaInts about LEAA and, .frankly, I join with the critics, because we 
spent a lot of money and It often was spent very foolishly. 

But ou~ C?f LEAA came some real success stories, such as the 
career c~Iminal program, as I know the chairman is aware. It has 
be~n an Imm.ense help to the law enforcement community, and the 
StIng operatIOns, and TASC and the community anticrime pro­
grams, such as Street Watch, and other programs in the communi­
ty have been very successful. 
W~ have taken those programs and put them into title I and 

p~ov~ded a 50-50 matching grant program for the States. We have 
elI.mInated the. redtape. We have insured that communities are 
gOIng to be serIOUS about t?-e crime program when they apply for 
funds because they are gOIng to be spending 50 percent of their 
own funds. 

In title II of t~e bill, we have taken some suggestions that I have 
h~ard for years In my own travels in the law enforcement commu­
n~ty. "'!e h:~.ve d~veloped an emergency response provision to deal 
w~th SItuatIOns ~Ike Atlanta, where the community finds that its 
CrIme p~oblem IS ~~yond its capability to handle, so that that 
commul1.Ity can. petItIon for aid, just like a commupity can petition 
for hurrIcane aId or drought assistance, when it has an emergency 
t can r~quest formalized assistance of the Attorney General~ 
wheth~r. It be task force assistance or resources. It is funded at a 
$20 mIllIon level. 

We think it is important for us to bring to bear all the resources 
of th~ Federal Government in a formalized fashion. The Atlanta 
experIence was a sad ~ne, in. many respects, not the least of which 
was that the communIty s request for assistance bounced around 
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from agency to department to individual for several months before 
we finally provided assistance. That is because there was no clear­
cut authority to provide aid. 

In fact when it was determined that we should assist with 
Federal funds the Federal Government had difficulty finding a 
place to actuahy tap funds. We have taken care of that as well in 
title II of the bill. 

So we think H.R. 3359 is a good anticrime package. It brings 
together the resources of the Federal Government. in a true J?ar~­
nership with local and State governments. We thInk that thIS IS 
imp'Jrtant to the Nation if we really want to get serious about 
combating crime. 

Thank you, Mr. Chairman. I would be very happy to respond to 
any questions. 

Mi'. ZEFERETTI. I want to thank the two of you for really compre­
hensive statements, and also for giving us your insights as to what 
you think are some of the things that are necessary to have an 
impact on this whole problem. '. . . 

One of the things I want to touch on IS the pretrial sentences bIll 
itself. I hope you work the jurisdictional problem out. I sat up in 
the Rules Committee when you came up with the bill. And I know, 
Mr. Sawyer, we had that problem with the germaneness of your 
committee having the jurisdiction to put that ingredient which I 
thought was so very, very important, to give the judge the tools to 
do his job properly, to determine whether or not a person, the 
offender, was a threat to the community, a threat to possibly a 
witness, or other problems that he might have. 

I hope you will work that out. I hope in the committee process 
that you are about to get that germaneness of that amendment 
into the other subcommittee so that they could address that prob­
lem, and they could bring it before us as an instrument to fight 
this whole problem. 

Mr. HC"1HEs. Let me just say that the matter is moving ahead in 
the subcommittee. It is not a matter over which the Subcommittee 
on Crime has direct jurisdiction over. I am satisfied that Bob 
Kastenmeier is moving ahead expeditiously. My colleague, Hal 
Sawyer, serves on that particular subcommittee. . 

I think it is important, however, since we are mOVIng on the 
issue of danger to the community as a component of bail reform, 
that we free up the pretrial services bill, because even though 
there is some connection, they are different pieces of legislation, 
addressing somewhat different problems. 

The pretrial service experience has been an excellent one. As you 
know, the 10 demonstration districts that we set up a few years ago 
have reported back, and their experience has shown very clearly 
that pretrial services works. It saves money in the final analysis. It 
has cut back on the number of rearrests. The number of people 
that are appearing for court appearances has increased. So it has 
only been successful from the standpoint of the supervision that 
has been provided, but it also has been successful in saving us 
resources. 

Mr. ZEFERETTI. I don't want to get into that whole controversy. I 
would just hope, though, before we do anything with a bill, we have 
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th~ ing!e?ients that give the judge the opportunity to do what he 
thInks IS nest. 

Let ~e touch ?n just o?e area there. How do you feel about 
preven~IVe .detentIOn? f\ren t there some cases-and I know there is 
a constitutIOnal questIOn. People will argue one way or the other. 
Bll:t I fe~l there are ti!lles when a person· has to be held without 
ball. I thmk that :pret~Ial examination is the determining factor to 
!llake that determInatIOn whether or not that person is a danger or 
IS about to become a dangerous person for the community or for 
whomever, or for whatever reason. 

I think that is why it is so important that we hone in on that 
area$ bec.all:se"to jus~ giv~ you a bill and just say, ttOK, let it stand 
the way It IS, I don t thInk we are doing anything to fight off that 
kind of person that is going to be a detriment to the community to 
anyone else. 

r just thin~ that. if we are going to have a bill, the bill should 
have all the Ingr~dIents to make the judge's life a little bit easier. 

. We are v,ery qUICk to tak~ P'?tshots at judges and say they are all 
kInds .of thIngs. But we don t gIVe them the opportunity to have the 
tools I!l order for them to do their job. I am a believer that if we 
are gOIng to haye 3: piece of legislati,?n, we should have it unique in 
~he sense th~t ~t gives the opportunIty to the magistrate or to the 
Jud~e to do hIS Job properly. 

I Just feel that, before we go further-and I think that is what 
you ran across in the Rules Committee, that there were those of us 
who fel~ very strong~y that ~e th~ught ~hat Mr. Sawyer's amend­
ment dId have the kinds of IngredIents In it that would make the 
judge's job a little bit easier. 
. l\1r .. HYGHEs. The prob~em, l\1r. Chairman, is that we do not have 
JUrISdICtIO~ over th~ Ball Reform Act. That is why the germane­
ness questIOl1 was raIsed. 

In our pretrial servi?es bill, however, we do require that any 
d.anger to the communIty be reported to the judge, either at the 
tIm~ the defepdant first appears before the court or anytime 
durIng the perIOd when he or she is being supervised. . 

So I can tell you that our subcommittee feels that that is impor­
tant. But you know how jurisdiction is around here. 

Mr. ZEFERETTI. I know. 
. l\1r .. HYGHEs. Some of these issues cut across many subcommittee 
JUriSdICtIOns .. W f! are wor~ng at this point to address the danger to 
the c0!llmunlty Issue .. I qu~te agree with you. 

I thInk there are sItll:at~ons where pretrial detention is essential. 
If the defendant IS a mISSIle, a danger to the community he or she 
shouldn't be out on bail. ' 

As I ~ay, I thin~ that the D.C. Code has done a pretty decent job 
of crafting prote~tIOns for ~he ~efendant? and yet still addresses the 
needs of SOCI~ty In protecting Itself agaInst people who should not 
be free on ball. 

Mr. ZE~ERETr:r:I. The same thing with these guys who can put up 
$500,000 In ball. It doesn't mean anything. It is kind of dollar 
factory, really. 

Mr. H:UGHE~. The court. can already deal with that. If in fact you 
ar.e dealIng WIth a narcotics. offender, let us say, in Florida, with an 
allen who happens to come Into the country and who is busted, and 
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who looks like he is a class I violator-the court can deal with that. 
There is no reason for a judge to be setting a $200,000 or $500,000 
bond. If in fact you are dealing wit? somebody who appears to ~e a 
very poor risk, that person can be Incarcerated. The Judges are Just 
not doing it. . . k' d f b d 

Mr. SAWYER. Further, preventive detentIOn, IS I.n 0 a a 
word. At least it has been gradually accepted as kInd of a ba? 
word. But I think when you take into account danger to communI­
ty, you might just as well f~c~ it head-o~ and be yery frank about 
just what you are doing. ThIs IS preventive detentIOn. You can call 
it by any name you want. . . 

The District of Columbia has what I thInk ~s a very good :preven-. 
tive detention bail law. It has a jury h~arlng, an~ all kInds ?f 
backstops for protection against arbitrary mcarceratI?n. In fact, I~ 
over 11 years, only 55 people have been held ~nder It .. R~cently It 
was tested in the Court of Appeals for the Dr ,trIct, and It I.S now, as 
I understand it, headed for the Supreme C?urt. But It passed 
constitutional muster there on a 7 -to-2 vote wIth the full Cour:t of 
Appeals for the District. I frankly think it has all the protectIOns 
that any court could possibly ask. . _ . 

I think the District of Columbia has ~parIngly used It, 5~ people 
over the law in selected cases, but I thInk there are certaIn cases 
where it should be used. 

In fact, there was some serious argument tha.t the gentleman 
who tried to assassinate President Reagan w~s gOIng to. have to be 
allowed out on bail because he had not comm~tted a caplt~l offen~e. 
And under the current Bail Reform Law, he IS mandatorily adI?Is­
sible to bail. You know, that kind of a thing, just to .my. mInd, 
doesn't make a lot of sense, and I think we ought to face It dIrectly. 

Mr. GILMAN. Would the gentleman yield? 
Mr. ZEFERETTI. Yes, I yield. 
Mr. GILMAN. I thank the gentleman for yielding. . . 
Mr. Sawyer, is preventive detention prescribed in any other JUriS-

diction besides the D.C. Code? 
Mr . SAWYER. Well, that depends exactly in just how. you ~re 

interpreting it. For example, the laws of. many ~tates, Inclu~lI~g 
Michigan where we have never had capItal punIshment, ball IS 
almost routinely denied on any char&"e ?f .f'i~st degree murder. 

That is not so in a number of other JUriSdICtIOns, but you could 
call that preventive detention. 

Mr. GILMAN. That is not by statute, that is-- . . 
Mr. SAWYER. That is by the State constitution, really. But It IS 

authorized. . . 
Many States have a very crazy provision i~ their c?nstItutIOn. I 

don't know where they all got it from. But .It says, In. substanc.e, 
bail will be permitted or all persons are entI~led to ball except In 
cases of treason or murder where the proof IS strong or the pre­
sumption great. They all say sUbstantially that, wh~re the proof is 
strong or the presumption is great, o~ the proof IS grea~ or the 
presumption is strong. Of course, there IS never a presumptIOn. But 
the States, nevertheless, picked up that langu~ge so~ewhere and 
they construe it differently. B~t many ~tates, Includmg my State, 
have what amounts to preventive detentIOn. 

--~-~----
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As far as a statutory preventive detention, there may well be 
other jurisdictions other than Washington, D.C. It just so happens 
that I became familiar with the Washington, D.C. statute, and I 
really didn't look to find out if there are other ones around. 

Mr. GILMAN. If the gentleman will yield further, what I am 
seeking, has the issue been tried in the Supreme Court at all? 

Mr. SAWYER. No; but I understand that the cert is being sought 
from the Court of Appeals of the District of Columbia where there 
was a 7 -to-2 vote upholding of the statute, to the U.S. Supreme 
Court. 

So we may well have a definitive opinion soon. 
Mr. HUGHES. I might just say that the District of Columbia is the 

only jurisdiction in the country that has a pretrial detention stat­
ute. 

Mr. GILMAN. Does the legislation that has proposed before the 
Judiciary Committee address to having preventive detention? 

Mr. HUGHES. Yes, it follows the pattern set forth by the District 
of Columbia Code. With a couple of minor modifications, I support 
that approach, as does my colleague from Michigan. 

Mr. GILMAN. What legislation is that? 
Mr. HUGHES. I don't have the number, but-­
Mr. GILMAN. Whose bill is that? 
Mr. HUGHES. I have introduced a bill which I suspect will be 

referred to Bob Kastenmeier's subcommittee. 
Mr. GILMAN. Thank you very much. 
Mr. ZEFERETTI. Mr. Railsback? 
Mr. RATT ... SBACK. Thank you, Mr. Chairman. 
I happ'"n to be a member of that subcommittee, as well as Mr. 

Sawyer. 1 have been very interested in what you have had to say. 
I also agree very much with your reference to what the career 

criminal program has done. You know, in our zeal to budget cut, it 
is certainly my hope that we don't get rid of many of the good 
things that have clearly established a real uenefit. 

It seems to me that the career criminal program, which has been 
employed among other jurisdictions and the District of Columbia, 
can work hand-in-hand with some kind of a bail reform measure. 
In other words, targeting and identifying somebody that is a bad 
actor, based on his record, can be a real problem for the communi­
ty. 

I had forgotten that you had included that as part of your other 
programs. 

Mr. HUGHES. We have taken it one step beyond that. We have a 
separate section now dealing with juvenile offenders, because, as 
my colleague well knows, juvenile offenders often become our 
career criminals when they get to the adult category. 

So there is no reason why we should not be targeting career 
juvenile offenders. The section of H.R. 3359 which deals with juve­
nile offenders is doing the same thing that we have done with 
career criminals, by targeting that group. 

Mr. RAILSBACK. Yes. I really have no further questions. I do want 
to commend the two of you. I happen to be very much aware of 
your own previous experience, and I think the two of you can be a 
real help to the rest of us based on your experience. 

Thank you very much. 

83-323 0 - 81 -- 2 
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Mr. ZEFERETTI. Mr. Gilman? 
Mr. GILMAN. Thank you. 
We have a few of the bills that have been introduced. I was just 

wondering if both Mr. Sawyer and Mr. Hughes might just tick off 
for us the bills that they are familiar with that can be helpful to 
the work of this committee so that we can be supportive of those 
efforts that are pending with regard to bail reform? 

Mr. HUGHES. I would be very happy to furnish to the committee 
the bill number once I ascertain it. It is essentially the District of 
Columbia Code bill, which hopefully will be referred by Bob Kas­
tenmeier's subcommittee in time for the subcommittee to use it in 
connection with its hearings which begin next week. 

The pretrial services bill-I know my colleague is aware of that. 
That is extremely important from the standpoint of learning a lot 
more about a defendant when he or she first appears before the 
court. That bill is before the Rules Committee right now. 

I am in the process of introducing-I am not sure whether it has 
been introduced yet-legislation that would extend the urinalysis 
program in the Federal system. That program enables us to pro­
vide aftercare for probationers and parolees where they have had 
some history, or therB is some suggestion, of narcotics abuse. That 
enables us to provide direct supervision. It begins with a 6-month 
period of urinalysis tests, examinations to determine whether there 
are any traces of heroin or other narcotic substances, and if, in 
fact, they find that the defendant is still using drugs, that is 
reported to the court. 

That has been a very successful program. It has reduced im­
mensely the incidence of narcotics abuse for defendants who are 
presently on parole or probation. 

We have not as yet begun taking testimony on a bill that Hal 
Sawyer is interested in, which would change the presumption for 
the fruits of illicit trafficking in drugs. Maybe Hal knows the bill 
number for that. But that is something that we ought to take a 
serious look at, because it seems to me that we ought to be direct­
ing our attention a lot more to the billions of dollars that are being 
made by drug traffickers. That is where we can really hurt them, 
in the pocketbook. That is an important piece of legislation. 

Mr. GILMAN. That is a presumption for what now? 
Mr. HUGHES. It is a rebuttable presumption-right now, when a 

defendant is convicted of a drug-related offense, the Government 
has to show that his or her assets, the apartment houses, the 
hotels, and the shopping centers, were related to the narcotics 
business. This will change the presumption, and make the defend­
ant come forward and show that indeed, once he or she is convict­
ed, he or she has earned those assets either through inheritance or 
through other productive means, and has filed tax returns to re­
flect those assets. 

lVIr. GILMAN. That is for seiz.ure of assets, right? 
Mr. HUGHES. That is correct. 
Mr . SAWYER. Let me just interject. We can seize now, but the 

assets have to be actively used, for example, the automobile, the 
yacht, or the airplane transporting the drugs. 

But if the drug racketeer owns a big estate up on the Thousand 
Islands which is worth $1 million, unless you can show that the 
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estate was in some way being used in connection with the drugs, 
which probably you could not, there is no way you can approach 
that f-.~rpe of asset. 

Since illegal narcotics is basically a money business, it is not a 
business of passion, it is a crime not related to anything but pure 
money. It strikes me that the most appropriate way to counteract 
is to attack the money part of the business and do the same thing 
the IRS does. If the IRS comes in and does a net worth study on a 
person, ana the person has a net worth far in excess of anything 
that their tax returns indicate, the IRS switches the burden to the 
taxpayers to prove just where this money came from, from an 
inheritance or a stash or a hoard or something else. 

But the presumption is changed and the burden of proof is 
shifted. That is what I feel we should do with these drug cases, 
with all the assets of the drug dealers. 

Mr. GILMAN. It certainly sounds worthy. I hope you will take a 
look at the Gilman bill that suggested that when we do seize, we 
provide some of those funds for our law enforcement. 

Mr. SAWYER. That is exactly what this bill provides. It says the 
money then goes to State, local, and Federal-you see, great minds 
run along the same way. My bill happens to be number H.R 2646. 

Mr. GILMAN. We are inclined to be supportive of that statement. 
Mr. HUGHES. I just might say that the other legislation that 

would be very important to this select committee is H.R. 3359, 
which is the anticrime package I discussed before. It targets, as I 
mentioned, career criminal and a number of the other successful 
programs of LEAA. 

It also has title II, providing an emergency response mechanism 
to deal with problems such .as we have in Dade County right now 
because of the drug traffic. 

Mr. GILMAN. Then, essentially, just to review, you are talking 
about the District of Columbia Code bill, the pretrial services meas­
ures, the aftercare urinalysis program, rebuttable presumption for 
seizure of assets, and this crime package measure, H.R. 3359. 

Mr. HUGHES. Of course; and, finally, I want to thank you and the 
chairman and other members of the committee for their assistance 
in attempting to modify the posse comitatus law, which we did last 
week. We feel this is also a very important component of the 
overall effort to address the drug problem. 

Mr. GILMAN. We thank you for your leadership in that measure, 
and we hope that we will see that signed into law very quickly. 

Now, are all of these before the Judiciary Committee? And, of 
course, while our committee does not have jurisdiction with regard 
to legislation, we want to be as supportive as we can, and we hope 
that you would keep our committee informed so that we can be of 
help on the floor and in whatever manner possible to see that this 
legislation is adopted at the earliest possible date. 

Mr. HUGHES. One issue I neglected to mention, that we are also 
going to be taking up, hopefully when we come back in September, 
is witness intimidation, which is becoming an increasing problem. 
We have some blind spots in our code at the present time. We are 
hopefully going to address that so we can plug those holes. 
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Witness intimidation, particularly in the dru~ area, has bgCOili; 
a great problem throughout the country, particularly the ou -

east. 1 :D Mr. GILMAN. I want to thank both of you gent e!llen or ~our 
concern in these areas, and if somehow you. cou~d gIve us a l~ttle 
closer communication on the status of legIslatIOn, we certamly 
want to try to be of help to you. 

Mr HUGHES We would be happy to. 
Mr: ZEFERE~I. Before we go vote, I would hope that we could get 

through with these two gentlemen so that they could get back to 
the floor, too. . t th t' e Mr. LIVINGSTON. Mr. Chairman, In deference 0 e Ime squeez , 
I will yield my questions. 

Mr. ZEFERETTI. OK. 
Mr. Coughlin? 11 
Mr COUGHLIN. Mr. Chairman, just let me say that I re~ y appr~-

ciate . the great expertise that both of our colleagues bring; to th~s 
committee on this subject. We certainly want to do ever:ythmg, thI~ 
Member does, too, do everything possible to cooperate wIth you an 
expedite this legislation. 

Mr HUGHES. We appreciate it. 
Mr: ZEFERETTI. I want to t~~nk you again. I want to tel~ yot;J- also, 

Mr. Sawyer, I hope you wIll look for H.R. 4110, whIch IS my 
forfeiture bUl. ddt 

We are going to take a 15-minu~e recess to go own an vo e. 
Mr. HUGHES. Thank you, Mr. ChaIrman. 
Mr. SAWYER. Thank you, Mr. Chairman. 
[Recess.] . 
Mr ZEFERETTI. The committee wIll come to order. . 
Mr: Mullen please proceed in any manner you want. If there IS a 

written state~ent, we will include it as part of the record. Feel free 
to handle it any way you want. 

TESTIMONY OF FRANCES M. MULLEN, JR., ACTING ADMINIS­
TRATOR DRUG ENFORCEMENT ADMINISTRATION, ACCOMPA­
NIED BY MARION HAMBRICK, ASSISTANT ADMINISTRATOR 
FOR OPERATIONS, DRUG ENFORCEMENT ADMINISTRATION 

Mr MULLEN. What I would like to do, Mr. ChairI?an, is. to e~ter 
the statement for the record and then hit some hIgh pOInts In a 
very brief statement. 

Mr. ZEFERETTI. Fine. . ' . :D th 
Mr. MULLEN. Mr. Chairman, as Acting Adnnnistrator or .e 

Drug Enforcement Administration, I am here today as t~eIr 
spokesman and as a representative of the pepartment of Justice. 
My perspectives are drawn from my care~r In Federal law. enforce­
ment and are thus more generally applIcable to the entire spec-
trum' of criminal law violations. . 

Congress passed the Bail Reform Act of 1966, and It was the ~rst 
basic change in the Federal bail law since 1789. It deemphasized 
the use of money bonds which were perceiv~d as unfair to poorer 
defendants. The principal feature of the act IS that personal rec?g­
nizance or release on unsecured bond shall be the presumptive 
determination in all cases. 

" 
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Other conditions cannot be imposed unless the bail-setting judi­
cial officer determines that such release will not reasonably assure 
the defendant's appearance. 

There is no provision in the law which specifically authorizes 
danger to the general community as a consideration. At present, 
the function of bail is to provide reasonable assurances of the 
appearance of the accused; it is not a demand for absolute certain­
ty of appearance. 

It has been determined that many defendants who are released 
on bail commit further crimes. Even when apprehended a second 
time, the defendant is often released on the existing bail posted in 
the first instance. 

A case in point recently occurred up in Wilmington, Del. I have 
some documentation furnished to me as early as this morning. Just 
this month, DEA agents of the Wilmington resident office and local 
authorities arrested an individual and seized 35,000 methaqualone 
tablets. It turned out the subject had been released 26 hours earlier 
on $25,000 bail. In this case, the judge did see the light and set the 
second bail at $1.5 million, so I am relatively sure that the defend­
ant was held in custody. 

It is a good case in point that when some do get out on bail, they 
continue their illegal activities. 

Already limited resources are stretched even thinner as agents 
investigate crimes being committed by those out on bail, and we 
are required to conduct fugitive investigations to locate those who 
fail to appear. 

I think the most significant recent example is with the case of 
"Operation Grouper," a 2-year DEA undercover operation involving 
13 narcotic trafficking organizations and the eventual arrest of 146 
individuals. Jose Antonio Fernandez had assets estimated at $40 
million. It was believed that his boatloads of marihuana, some of 
which totaled 20 tons, may have netted him $250,000 to $500,000 
per month. 

Initially, his bail was set at $21 million, $20 million in New 
Orleans and $1 million in Florida. The bail was reduced to $10 
million, and later to $500,000, over the objections of the U.S. Attor­
ney. Fernandez put up $250,000 worth of property and a $250,000 
surety bond to make the reduced bail, although earlier he had told 
the U.S. magistrate that he was worth $4,000. 

Fernandez failed to appear, and is now believed to be out of the 
country. As Attorney General William French Smith noted, all of 
the work was undone "in one stroke of a judge's pen." 

Another consideration regarding the current bail situation has 
less to do with readily apparent transgressions of the law and more 
to do with the general public's perceptions and indignations. The 
practice of granting bail to defendants after conviction, particularly 
during the course of lengthy appeals, undermines the deterrent 
effect of conviction and erodes the public confidence in the judicial 
system. 

As I have indicated, the primary purpose of the Bail Reform Act 
was to deemphasize the use of money bonds in the Federal courts, 
a practice which was perceived as resulting in disproportionate and 
unnecessary p:;.-etrial incarceration of poor defendants, and to pro­
vide a range of alternative forms of release. 
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DEA and the Department .of Justic~ believe that th~ folLOwing 
matters should be considered In any ball reform measur~. 

First, the courts should be permitted to. consider the Issue of the 
danger the def~ndant ~ay pose to a ~~rbcular person or the com-
munity in makIng pretrIal release decIsIons.. D 

Second, the authority of the courts to detaIn defendants or 
whom no conditions of release are adequate to assu~e appearance 
at trial which is recognized in case law sh?uld be cod~fied. 

Third the present standard presumptIvely favorIng re~ease of 
convict~d persons awaiting execution of sentence or appealIng con-
victions should be reversed. . t d ld 

Other changes which we believe shoul~ be. m~orpora e wou 
make clear the authority of the courts to InquIre lnt? the so~rce of 
mone used to post bond, provide the Government wIth the rlg~t to 
a elI bail and release decisions analogous to the aI?pellate rl&"ht.s 
~~ afforded defendants· require defendants to refraIn from cruh-

~al activity as a mandatory condition of release. I know thbat tt"\d 
e citizen would presume that he would not haye to e 0 

~~~rtog engage in criminal activity, but it .is a fact ?f ~lfe t~at some 
people have to be told· make the penalties for ball JumI?Ihg h9rh 
closel roportionate to the penalties for the offense WIt w IC 
the lef~ndant was originally charg~d. ~or example, the curre~~ 
penalty for bail jumping is 5 years. ImprISOnment, whereas a sub 
stantive charge may be a 20-year prlson sent~n~e.. . 

In summar, the Drug Enforcement AamInlstr~tI9D: supports 
amending theYBail Reform Act of 1966 to restore to JudICIa~ ~fficers 
the discretion to determine and fix the amount and c(:m;I~ods Of 
bail which can be imposed upon persons charged ."'It e . era 
criminal offenses. The courts need to be able to co,?sId.er tpe Issue 
of dangerousness of the defendant, as well as Ius lIkelIhood of 

fli~~;t is my brief statement, Mr. Chairman, and I am prepared to 
answer any questions that you may have. 

Mr. ZEFERETl'I. Thank you very much, Mr. Mullen. Of course, 
your entire statement will be made part of the record. 

[The prepared statement of Mr. Mullen follows:] 
PREPARED STATEMENT OF FRANCIS M. MULLEN, JR., ACTING ADMINISTRATOR, DRUG 

ENFORCEMENT ADMINISTRATION, U.S. DEPARTMENT OF JUSTICE 

. . M b f the Select Committee on Narcotics Abuse and 
Co~~:~l~T~d:;.~e~~!~in:tionerby °t~iS Committ~e of the. efficti'iemF\ of and 8hi~f 
lems. with the curren.t Federal ba~l A~~~f~:nIB~o~st~ci=tr~n,ncaliedf~?~eater 

~~,d'iiliU~~~iE~rr=~!~~}'~S~iX~~ ::ils~~:;~~~t~~~~l?rl~:~:: ~~i 
ri~:~~l::o::~sfo~~~f~e ~~~~~~~, ~~~r~rr~:r~!~~ti~irf~:~:o~~, 1:S!ck~OWl~~~g 
thA~eA~tr~ aAd~1~i;t;~:O~~} ~h!°Dr~ck~f~;~e6~ent Administra~iof' l ~~ hMe 

today as
t
. their sPdokesmafnromandmay ~~~~:~er~a~:de~!l t~~Deif~~:~~nt andsa~:·th!s 

Perspec lVes are rawn . . 11 . 1 t·o s 11 r ble to the entire spectrum of cnmIna aw VIO a 1 n. . 
more g~ner~ 'I ~pp lC~~ t end a moment retracing the development and Inte~t 
o/t~:IB:il ~;:o~:PA~-t'~f 1~~(f in order to place the critical issues now before us In 

th¥h PEPhtho~::~dment to the Federal Constitution forbids ~h,~ imposition °t 
e. Ig . b k x licit reference to a "right to ball. It IS acknow -

~d~:dlbti~a~~~t~hreUrsth~~ :~ss~oau~~ o~~~td~egnii~if~~i~~o~~i~h ;~~:i~~r~~~Jti~~i~1 
trial, ut ra er ere 1 
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conditions deemed necessary to ensure a defendant's appearance for trial and sen­
tencing. Over time, the practice of imposing money-bail developed and became 
firmly established, the theory being that the requirement of a financial deterrent to 
flight would adequately protect the viability of the system. . 

Money-bail and the general conduct of the bail system became the subject of 
considerable criticism as a prime example of a traditional practice fraught with 
discrimination. In response to this climate, the Congress passed the Bail Reform Act 
of 1966-the first basic change in the Federal bail law since 1789. It was greeted 
with great enthusiasm and hailed as a progressive measure. On June 24, 1966 the 
Bail Reform Act (18 U.s.C. 3146 et seq.) became effective and continues today. 

The principal feature of the Act is that personal recognizance or release on an 
unsecured bond shall be the presumptive determination in all cases. Other condi­
tions cannot be imposed unless the bail-setting judicial officer determines that such 
release will not reasonably assure the defendant's appearance. If such a determina­
tion is made, the official must then consider each of the prescribed conditions in the 
order of priority listed in the statute; a combination of conditions may be imposed if 
one is considered insufficient. 

The conditions enumerated in the statute are: release in the custody of some 
responsible person or organization; restrictions on travel, associations, or place of 
abode; a returnable cash deposit, not to exceed 10 percent of the bond set; the 
traditional bail bond, or cash in the amount of the bond; or any other conditions 
deemed reasonably necessary to assure appearance. 

There is no provision in the statute specificially authorizing denial of bail for non­
capital offenses. Nor is there a provision in the law which specifically authorizes 
danger to the general community as a consideration in the determination as to 
whether or not to release an individual on bail. At present, the function of bail is to 
provide reasonable assurances of the appearance \ If the accused; it is not a demand 
for absolute certainty of appearance. 

It is now apparent that the 1966 reform effort designed to ensure fairness for the 
suspect has upset the delicate balance between concern for the protection of society 
in general and the desire to guarantee the maximum freedom for the individual. 

From the community's perspective several major interrelated problems have 
become manifestly evident. According to a contract study done several years ago for 
DEA, many defendants who are released on bail commit further crimes. DEA files 
are replete with examples of upper-echelon drug traffickers who are released on bail 
and then continue their illicit trafficking activities with impunity. And even when 
apprehended the second time, the defendant is often released on the existing bail 
posted in the first instance. Although specific data has not been developed, the 
impact on the enforcement effort is clear-already limited resources are stretched 
even thinner, as the agents are drawn away from other investigative endeavors. 

Second, a preliminary random sampling study conducted in DEA indicates that a 
high number of defendants released on bail fail to appear before! the court. These 
"failures to appear" occur at several stages of the criminal process: manx suspects 
are charged, but not arrested (unexecuted warrants); the majority of 'failure to 
appear" defendants are arrested, released on bail, but flee prior to trial; far lesser 
numbers flee after ajudication prior to sentencing or during pendency of appeal 
following sentencing. A preliminary, limited study conducted by the Administrative 
Office of the United States Courts showed that of the total number of defendants 
whose "failure to appear" cases were analyzed, 31 percent were charged with 
narcotics violations. 

Enforcement resources needed elsewhere are consumed by this fugitive problem. 
It is extremely frustrating for law enforcement officers to develop lengthy investiga­
tions and to take the risks inherent in their profession in order to arrest significant 
violators, only to see these criminals flee the jurisdiction of the court-and perhaps 
renew their illegal activities. This problem is all too vividly illustrated by the 
following case which took place several months ago as a result of "Operation 
Grouper," a milestone case DEA developed over a two-year period in cooperation 
with 21 other Federal, State and local agencies, as well as a foreign government. 
Fourteen drug smuggling operations were immobilized as 155 individuals were 
indicted for smuggling multi-million dollar quantities of marihuana and methaqua­
lone. One of the most important defendants in the case was Jose Antonio Fernan­
dez. DEA estimated that his assets were worth approximately $40 million. It was 
believed that hiR boatloads of marihuana, some of which totaled about 20 tons, may 
have netted him $250,000 to $500,000 a month. Initially, Fernandez's bail was set at 
$21 millon ($20 million in New Orleans and $1 million in Florida). Bail was first 
reduced to $10 million and then later to $500,000-over the objections of the U.S. 
Attorney. Fernandez put up $250,000 worth of property and a $250,000 surety bond 
to make the reduced bail (earlier he had told a U.S. Magistrate that he was worth 
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. b out of the country. As Attorney Gener~l $4,000). Fernandez i.s now bdehel1efh to erk was undone "in one stroke of a Judge s Witliam French SmIth note , a e wo . 

pen." .. nt bail situation has less to do wlt.h 
A third consideratIOn re&,ardm1l~e l~~eand more to do with genera! publIc 

readily-apparent. tr~nsg\essIOns 0 e . . . 
perceptions and ~ndIgnatIOn. t' b'l to defendants after convICtIOn, partIc~la!ly 
T~e presumptIOn of gran mg eai~ undermines the deterrent effect of convICtIOn 

durmg the course of lengthy app. ' .. 1 'ustice system. 
and erodes the publ!c confidence. eln t~~ crmfl1d~nJgerousness in the .pretrial. release 

In that same vem, the cons I era IOn h est way of dealing WIth the lssue of 
determination would represednt a ;oret '~l Under the present system there are 
misconduct by those release pe:n mg rI . the set high bonds to detain suspects 
many judges who will concede prIvately thh\h y believe the defendants pose little 
they believe to be dangerous, even thoug. d~ubts about the fairness of Federal 
risk of flight. This phenomeI?-on casts seFo~~ust in the judicial system. . 
release practices and undermmes Jhe pub i~ad me to believe that the curr~nt ball 

The experiences of the past ~ y~ar.s . cumbent upon both the Executive and 
system requires alteration. I thmk itt I:h m development of a more rational policy 
Legislative branches to. w.ork .towar s h: Id be released on bail, when, and under 
that will enable us to dl.StI,ngms.¥ WhOd\h~t goal I believe that amendments to the 
what conditions or restrIctIOns. owar . a '~r remises 
current baill.aw sho~ld addr~r .\h~ fol.l~11~1:pgrta~t that judges be pe!mitted to 

As the ChIef Justice note, 1 1~ VI a ousness while making pretrIal release 
consider the issue of. a. defehdant s. dda~ft~~ of the potential danger to the commu­
determinations. Permlttmg t e .c~msI er ceived wide-ranging support. The nature 
nity in the pretrial release deCIStOnt'~isef?ects of the resulting drug abuse pr<;>blem 
of drug law offenses and the po en I f t erne importance from my perspective at make the dangerousness concept one 0 ex I' . 

DEA.. 11 have fallen into two categorIes. C?ne 
Proposals reg~rdmg ~ange~ousn;sd ~~~~~~s;ess in the fashio~in& of approprIate 

approach permIts consIderatIOn 0 a eleased pending trIal IS too serIous a 
release conditions. Misconduct by f:er~od.s. r should be permitted to deal directly problen: t? be ignored by the law; t e JU lcIary. . 

with thIS Issue. . d tions of dangerousness m the release 
The second approach goes beyond C?nSI er:ntion of defendants who pose such a 

decision itself, by providin~ for pretrIal det the community that no restrictions on 
danger to the safety of partIculalter~ohs or others while release~ awaiting trial. 
release can assure tl:at they WI. no . arm stitutional issues, we believe that a 
While pretrial detentIOn does r~Ise serIOUS con rovided stringent procedural safe­
carefully drafted pretriB;1 d~tentlIOn s~atuie J~:J lhe constitutionality of the District 
guards would pass constItutIona mus er. n. h' sassed by the Congress in 1970 
of Columbia's pretrial detention statute, whIc wB; Fe model for a Federal pretrial 
and which we ~~lieve would serve as hlda~profh~a District of Columbia Court of 
detention prOVISIOn, was recently up e. ~ 13 1981) 
Appeals in United States v. Edwah~ ((~rfldee~ c:~ai~ ~itu~tions in which pretrial 

There is already case law w IC e. m ms a ropriate to incorporate these 
detention may be or~ered. Therefo~d" It th: judicfJl officer with the discretion to rinciples into the ball statute, prOVI mg . t 

~nter an order of pretrial detenti?n ~~ene~fJ:c~~~~r community Ghat the curr~nt 
There is generB;1 acceptance m . d ersons awaiting sentencing ?r app~almg 

presumpt!on favormg release of conTh~e ~esumption may be approprIate prIOr to 
a convictIOn needs to be ,rev:'li

e1' k d !ith the presumption of innocence; howev­
trial when the defendant.ls SIC oa e . t' . e once guilt is established beyond a er, it is clearly inapproprIate upon conVlC lOn, 1. ., 

reasonable doubt. . b'l D oposal needs to consider and recog-
Additionally, a comprehensIve al {\l~~o P:rganized crime figures and drug law 

nize that vast sums of money are aval a . Fernandez or Alfredo Gutierrez, who 
violators. For individ~a~s like. Jos.e ~nt15~inutes and 'then disappeared, D?oney is 
last year posted $1 milhon ball ,wltbhln . ". hI'ch the source of the ball collat-. U ~ t t ly "Nebbla earmgs, m w h thO no object. n!or una e , tT d all too infrequently. Per aps IS case 
eral is made known to the coudt, ~r~ ¥ 1 ·ize 

in order to clarify this provision .. The 
law might be better a~dr~sse t

S at~i~~Ia~ be an excellent indicator of the defend­
source of the collateral IS ImI?or an, he court if released before trial. 
ant's likelihood to appear agam befor~ t hould be afforded the opportunity to appeal 

Lastly, I think tI:at the gov:ernmen. s decisions As with the Fernandez example, 
bail decisions, partI.cu~arly ball. reductI·1n ble to th~ government which may not be 
often times there IS mformatIlodn lavai a demonstrate the defendant's likelihood of known to the court that wou c ear y 
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failure to appear or dangerousness to the community. In the interest of balancing 
the community's right to protection with the individual's guarantee to the maxi­
mum amount of freedom consistent with his rights, I believe that the government 
should be able to appeal release decisionS!. 

In sum, the Drug Enforcement Administration Supports amending the Bail 
Reform Act of 1966 to restore to judicial officers the discretion to determine and fix 
the amount and conditions of bail which can be imposed on persons charged with 
Federal criminal offenses. The Bail Reform Act of 1966 has imposed an inflexible 
mandatory personal recognizanGe provision based on factors which do not fully and 
properly bear on the likelihood of an offender's appearance at trial or that effective­
ly acts as a deterrent to continued criminal activity while on pretrial release. The 
court needs to be able to consider the issue of dangerousness of the defendant, as well as his likelihood of flight. 

The situations I have described today present the rationale for changing the 1966 
Bail Reform Act. The entire Federal criminal justice system, including DEA, would 
benefit. Restricting reforms, such as those described above, to drug law violations 
ignores the larger problem and may also unnecessarily make such proposals more vulnerable to constitutional attack. 

The Department of Justice is presently developing legislative proposals which will 
encompass amendments to the Bail Reform Act of 1966. Optimally, this would best 
be accomplished with the revision of the Federal Criminal Code. However, because 
we believe this matter to be of the utmost importance, it may be more appropriate 
to advance the bail reform sections as separate legislation. 

Mr. Chairman, the Select Committee's attention to this grave problem is most 
welcome. This Administration is clearly committed to reducing violent crime, street­
level crime, and the devastating effects of drug-related crime and abuse. I hope that 
the Congress will respond in kind so that we may implement the important agenda before us. 

Mr. ZEFERETTI. We have been trying to discern the actual 
number of narcotics cases of defendants who in fact jump bail and 
fail to appear. There apparently are no real numbers that are 
meaningful. Many of the numbers that are tossed around that we 
have, often cannot be substantiated. As a matter of fact, your 
agency, DEA, informed us that it does not keep that or doesn't 
have a statistical system putting those numbers into some real meaningful order. 

Have you got any ideas of what we might do to find out who 
these people are, how many of them are out there? Beyond that, 
what role actually does DEA play once that individual jumps bail? 
Do you playa role in the effort to go and apprehend them? How is that done? 

Mr. MULLEN. We do have some idea of how many individuals 
have jumped bail. We determine that from the number of fugitives 
that we are seeking, which currently is 2,960. A recent study based 
on a random sample of DEA fugitives indicates that 44 percent are 
bail jumpers. So then, we can correlate from this study and get a 
figure of around 1,400 fugitives who may have jumped bail. 

We are currently revamping Our statistical-gathering system in 
order to be able to identify in the future, the individuals who 
jumped bail, when they jumped, the amount of bail, and get a 
better handle on. exactly ho-,;v widespread the problem is. 

Does that answer your question? 
Mr. ZEFERETTI. That is good. 
The only role you play, then, is once the label is fugitive-­
Mr. MULLEN. Then we seek the fugitive. 
The problem with that is that it does take the agents away from 

other investigations. We currently have 2,960 fugitive investiga­
tions which do require agent time. We actively seek to locate the 
individuals who have jumped bail. We do know that many have 
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fled the country and we do not pursue those as actively as we 
would U.S. citizens who are still in the country. 

But we do work with other agencies, such as Immigratio~. and 
Naturalization and the U.S. Marshals, to locate the8e fUgItIves. 

Our role does not end once they are declared a bail jumper. We 
then have to seek the individuals. 

Mr. ZEFERETTI. I see. 
Actually it is a manpower pr?blem ~or you, too, if in fact .you are 

talking about those numbers mcreasIng. You have to shIft your 
priorities as to where you are going. 

~(Ir. MULLEN. That is correct. Already limited resources are 
drawn away from actual drug investigations in an effort to locate 
fugitives. 

Mr. ZEFERETrI. Are you finding most of your efforts are in the 
Southeastern part of the country? Is that the biggest area of where 
you find these people jumping bail? 

Mr. MULLEN. Yes; we are finding that especially in Miami and 
New Orleans. That is because of the heavy marihuana traffic in 
that area, and many of the individuals involved are from other 
countries, and once out on bail, they often leave the country. 

The problem is not only in the Southeast, but in the Southwest­
ern part of the United States. 

Mr. ZEFERETTI. In your testimony, too, you made mention of the 
pretrial examination and the danger to community, or danger to 
the person, really, as an integral test for the judge to make on the 
defendant himself. 

We all have a concern, I think, when we talk about those kinds 
of people that could be a danger to the community or to a person. 
And yet everybody has been so apprehensive ab~ut creating a piece 
of legislation or some kind of avenue that WIll lead us toward 
pretrial detention. 

I am glad that you. focused in on that in your testimony a littlA 
bit, that you gave us your feeling of this. 

Again, I don't know, if cested, whether or 110t we could stand up 
under the constitutional effort that would be made to overturn 
such a law. But I really feel that something in the nature of 
pretrial nab.lre, detention has to be set if we are going to do 
anything with the large sums of money tbqt these people have and 
able to r1ee. And beyond that, as you say, the threat that could .be 
put forward against anyone, even a witness that wants to testify 
against these people. 

Mr. MULLEN. That is true, Mr. Chairman, and I think we can 
safely conclude that narcotic peddlers and users are a danger to 
the community. 

For example, in Miami during 1980, we had 303 murders record­
ed. One-third of those, 101, are narcotic related. In many cases, 
narcotics dealers murder other dealers over money, they steal 
either their money or their drugs. In many cases witnesses are 
being murdered. 

We currently have an ongoing case that has not yet come to 
trial, and several witnesses have disappeared or have been mur­
dered. 

It is not only the actual crimes being committed by these individ-
uals, but if they are allowed to be free and to continue their trade, 
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the drugs they are dispensing are causing other crimes. So they are 
related crime problems. We believe that narcotics traffickers 
belong in the category of a danger to the community. 

Mr. ZEFERETTI. I would like to touch on one or two other areas if 
I might. I hope I am not creating a hardship for you, becaus~ I 
know you have only had the responsibility for a very, very short 
time as the Acting Administrator. 

Mr. MULLEN. I have not yet learned to pronounce the names of 
the drugs. 

Mr. ZEFERETrI. I am very appreciative, really, that you have 
taken the time now to come here and appear before this commit­
tee. 

The two areas that concer'1. me: One, I am wondering whether 0" 
not anybody in your office has looked over the pending budget that 
we have and the kinds uf cuts that are going to be coming down 
the road, and whether or not you feel that your agency will be 
effective in terms of the kinds of dollars that we are going to be 
spending in the future. We have all had to tighten our belts. This 
is one area of concern that we all have. 

Your area is one that I feel is so desperately necessary to get 
that kind of effort in there so that the tools are-I use the word 
"~ools"-as an instrument for getting your job done. 

Along with that, whether as a result of the types of budgetary 
considerations we are going through, or otherwise whether there is 
a real possibility of your integrating your agency with the FBI? 

Those are the two areas of concern that I have. For the benefit of 
this committee, I would like you to at least comment on those two 
areas. 

Mr. MULLEN. Yes, Mr. Chairman, I understand that $3 million to 
$4 million has been restored to the DEA budget by the Congress, 
which we appreciate. Like all agencies, we are in a period of 
tightening the belt. I have not yet had an opportunity to closely 
examine ehe budget. We .will be doing this in the first. week in 
August when all of the division heads within DEA will sit down 
with me and go over their needs and we will see whether we have 
to shift priorities or budget areas. 

With regard to the FBI-DEA relationship, we are still in a period 
of study in that regard. As you are probably aware, there is a 
departmental committee headed up by Mr. Giuliani, and it includes 
members such as Judge Webster, Director of the FBI; former Ad­
ministrator Bensinger; and myself. These are the very areas we 
will be looking into, where we could redirect DEA resources, where 
we could use FBI resources in drug-related investigations. 

So, I would be reluctant to make a comment at this time regard­
ing the budget until we see just how much the FBI is going to be 
able to do, and what DEA and FBI combined resources will be able 
to do, or how even other agencies such as Customs will be able to 
assist in the drug effort. 

Mr. ZEFERETTI. Well, we are very much concerned because of the 
dollar amounts that are going to be sent out to the various agen­
cies that have the responsibility. We find ourselves with Customs 
being cut severely. There again, too, they are doing the same thing. 
It is a question of priority and where they are going to shift 
personnel. 
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But I would hope that we find a means. An~ if it is a question.?f 
integration, if that is going to be the best possIble too~ to fight tIns 
drug trafficking and the like, then we want to examIne that very 
carefully. . h . t' 

One of the things that upset me was, dUring t . e approprI~ IOn 
process of a supplemental bill in the Rules CommIttee on whIch I 
sit, we had to take money, for 1981 anyway, we had to. take mo~ey 
out of capital construction dollars for the Bureau of Prisons to gIve 
to DEA for the ability to pay salaries and to take ca~e of ~om~ of 
the hardware that DEA had and needed to fulfill thur oblIgatIOns 
for the year. . Th t . t . 

That is the kind of thing that I am trying to aVOId. a IS no Ip 
the best interests of anybody, because Corrections hav~ got th~Ir 
own problems, and DEA i~ u~iq~e in its own sen.se that It needs ItS 
own priorities. I mean PriOrIty IS a very, very Important word. If 
we are going to do anything to have an impact or; t~~ overall drug 
problem you have got to reach out for those priOritIes and make 
sure tha't the agencies are well taken care of. 

Mr. MULLEN. We need some place to put them once we appre-
hend them. .. 

Mr. ZEFERETTI. That is right. I come out of that system. I put. In 
better than 20 years in that system. And we have been, talkIng 
priority in the corrections areas for 20 years and we h~ven t gotten 
anywhere, so it is a very delicate word. And t~e agenc~es that have 
that jurisdiction should get that kInd of aSSIstance If neces~a!y. 

Mr. MULLEN. I might add, Mr. Chairman, that no definItIve 
decision has been made with regard to the future of DEA and the 
FBI. There are several options. One could be the st~tus quo. An­
other could be an autonomous agency under the Dlrect?r. of the 
FBI, another could be an outright merger .. No final deCISIOr; has 
been made, and the committee has. determln~d tha~ they WIll be 
consulting with the Congress, seekIng your Input In any future 
decision that is made. 

Mr. ZEFERETTI. That is very, very importar;t fO.r us. I would hope 
that when that time comes and an evaluatIOn IS made, whatever 
determinations are going to be forthcoming as a result of that, that 
I would hope that they would consult with us, at least to get ~n 
input from us as to what we feel that priorities might be and In 
what direction we should be gOIng. 

If, in fact, we are ever to create a Federa~ str~t~gy t? make that 
impact possible, that is the only way I thInk It IS gomg to work 
effectively. 

Mr. Livingston? 
Mr. LIVINGSTON. Thank you, Mr. Chairman. . ~ 
First of all, I want to join with you in welcomIng Mr. lVlullen t.o 

this committee and also, I guess, to the DEA. Mr. Mullen served as 
special agent in charge of the New Orlean~ office of the .FBI. New 
Orleans, of course, is my district. I knew hIm then, h~ dId a .great 
job down there in New Orleans, he has done a great Job whIle he 
has been the No. 2 man in the FBI. Now I know that we can expect 
great things from him in his llew position. 

There is no doubt that narcotics traffic is a. nationa~ tr~gedy for 
us. It threatens our children, threatens AIl!erIcan famIly l~fe at all 
levels. Although we have had some victOries, some of whIch have 
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been touched upon by you, Mr. Mullen, in your opening statement, 
the Grouper case where many arrests of major drug traffickers 
were made, we still haven't, I guess, made significant progress in 
the fight or ~he war against drug trafficking . 

. So, I partIcularly want to welcome you in your new position, 
wI,sh you w~I.1, and offer my assistance to you in any way that I 
mI~ht be. utIlIzed. I w?uld h~pe th~t we can just try harder and do 
a lIttle bIt better agaInst thIS terrIble problem that confronts this 
Nation. 

Mr. MULLEN. I appreciate that, Congressman, very much. 
Mr. LIVI~GSTON. If I could just delve into some of the questions 

of the chaIrman, I would like to inquire a little bit further. You 
~ave p~rhaps been t~ere only long enough to make some first 
ImpreSSIOns. I would lIke to ask you if you could comment on those 
impressions and if you could see any advantages. I know you 
haven't had a chance to formulate the budget or make concrete 
plans for the agency, but do you see any benefits in the potential 
merger of the FBI and DEA? 

One thing that you said struck out at me. You said that some of 
your agents are currently chasing fugitives. I know that one of the 
functions of the FBI is to pursue what is called the UF AP cases 
the unlawful flight to avoid prosecution. It was my impression that 
the FBI agents were delegated to chase fugitives. But evidently 
that is not the case. 

Are there n?t some major procedural changes that could be 
undertaken wr-.lch could more enable DEA to be more effective in 
the future? 

Mr. MULLEN. Yes, Mr. Congressman. 
First, I would like to say that although I have been there but 1 % 

~eeks, that is ~t pEA, I have found it a very professional organiza­
t~on. I do s?e lImIted reso~rces, as I see in many Federal investiga­
tIve agenCIes, and I belIeve that a closer working relationship 
between the FBI and DEA can be most beneficial. 

You mentioned the fugitives. There is discussion within the At­
torJ?-~y General's task force on violent crime regarding assigning all 
fugItIve matters to one organization, one Federal organization 
making the investigations easier to coordinate. And I do know th~ 
FBI has put forth a proposal asking to handle fugitive matters at a 
Federal level. 
. Vie are talking already with the FBI about asking that organiza­

tIon to seek ~~e DEA fugitives, that we would consider referring all 
of these fugI~Ive m.atters over to the FBI, thereby releasing DEA 
resourc~s to InvestIgate drug matters. That is something that we 
would lIke to do very early on, developing closer relationships. 

I have already seen a positive benefit of the agencies working 
closer togeth~r. Fo~ example, in one area we had separate under­
coyer operatIOns dIrected at the same targets. Since discovering 
thIS, 'Ye have been able to put DEA agents in the FBI operation 
and VIce-versa; and we are able to key off of each other and I 
thin~, do a much better job in combating the drug problem'in that 
particular area. 

In another case, we had organized crime figures involved. DEA 
had the responsibility and wo,uld normally seek to identify the 
drugs. WorkIng more closely WIth the FBI, we carried the investi-
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gation further, identified the top organized crime figures involved 
in the case, and we hope that that will have a lasting permanent 
effect as a result of the operation in this case. 

Mr. LIVINGSTON. I certainly wish you well. 
How about other agencies? I know that-at least it is my recol­

lection that in the Grouper case, the Coast Guard, the Customs 
Office were also involved with DEA in that case. How will DEA 
relate to not only the Coast Guard and Customs, but also perhaps 
Immigration and the Border Patrol? 

Mr. MULLEN. Very closely. Olstoms, of course, would like to do 
much more in the drug battle, and we would like them to do much 
more. Where we have to be very careful is, you have to have 
somebody in charge. You cannot have several agencies with the 
responsibility. I believe that agency should be DEA. 

We welcome the help of other agencies, especially the Coast 
Guard and especially Customs. But we believe that DEA has to be 
in control-has to be in command to insure-that we are not all 
working at cross purposes or working on the same targets. 

I have already entered into some discussion with John Walker, 
the new Under Secretary of Enforcement at the Treasury, in an 
effort to develop a memorandum of understanding bringing them 
more into the drug battle. 

The Coast Guard has been very cooperative, and I can say the 
same about INS in their efforts in the drug traffic. 

I will also be working and perhaps enhancing the joint Federal, 
State, and local task forces where the local police work with DEA 
agents in drug cases. We do not intend to abandon that program or 
weaken it. We, in fact, hope to strengthen that program. 

Mr. LIVINGSTON. How about manpower of DEA? I guess that will 
be discussed when you look over the budget. But is the manpower 
expected to remain about the same or change to any degree? 

Mr. MULLEN. In fact, we are in a period right now where it is 
being reduced slightly. We have a target level by the end of the 
fiscal year, and we are about 40 personnel over that. 

I can't comment at this time as to whether or not it is adequate 
until I do have a look at the budget and see if we can redirect some 
resources, perhaps with help of other agencies such as the FBI. 

Mr. LIVINGSTON. Finally, on the subject at hand, I recall in your 
statement you mentioned the case of a judge which reduced the 
bail from $20 million to $500,000. I think it is in the Constitution 
that bail should not be excessive. But when talking about a guy 
with assets of some $40 million, it is hard to determine what is 
excessive. Evidentally $500,000 was not excessive enough, since he 
did indeed jump bail. 

But how do you delineate that? How legislatively do we cope 
with that problem? 

Mr. MULLEN. I think, legislatively you could set some thresholds, 
some parameters, the nature of the offense, of course, and as I hlA' 'e 
indicated, a danger to the community. 

But when you are dealing with drug traffickers, they consider 
the paying of a bond or paying bail to be one of the expenses in 
connection with their operation. 

Mr. LIVINGSTON. It is like the bar association dues, right? 
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Mr. MULLEN That is right It' . t d 
business. They have actually s:: JU~ d ~es cir the expen~e of doing 
they ~now so~eday they are going ~~I b~ c~~ ht~O pay thIS because 

I thInk, agaIn a danger t th . g 
setting bail, and what a dr~g t~a~fi~munlty mu.st be considered in 
to the community ought to be the I~ er means. In te~ms of danger 

Mr. LIVINGSTON I thank primary cOI.'lsideratlOn. 
your new position.' you, and I certaInly wish you well in 

Mr. MULLEN. Thank you. 
it! ~~FMREd'1:'TI. Th~nk 'you, Mr. Livingston. 

u Igress lor Just a second I w Id h h' 
fortunate enough this past k '. ou ope t at If we are 
amendment to a ~assive ar wee we Just p.assed a posse comitatus 
that. becomes law that there~~ui~rblces bI}}. I would hope that if 
put Into effect the recommend' e an e ort by your agency to 
additional intelligence and sur~t~ilfs that a:r:e necessary to get you 
see necessary. I wouid hope th t nce eqbuldPment that you might 
toward that end. a some 0 y would be working 

Mr. Rangel? 
Mr. RANGEL Thank you M Ch' 

Mullen, for a~eeing to co~e b~for:lyr:an. L~tt, ~ehthank you, Mr. 
up. r POSI h.~,l as been firmed 

I don't know what the testi . 
any decision for the mer ers mony IS, but you don't know about 
head of the Drug Enforce~ent Ad!~ ~ftno;!, you are acting as the 

Mr. MULLEN. That is ri ht niS raCIOn. 
Attorney Generafs com ~ ,Mr. Congressman. I also serve on the 
eral Giuliani. This com~U~~eh head~d by tssociat~ !~ttorney Gen-
1 as to the future course of 0I?es 0 rna e a declswn by October 
chairman that at the initial actI~I.'l fo~ DEA. I mentioned to the 
will be consulting with the C mee Ing It was determined that we 
will be taken. ongress as to the Course of action that 

Mr. RANGEL. OK. There was a ci '1 . ht . 
the Drug Enforcement Administra~ rig . s. actI.on pending against 
York City area; are you familiar with ~h~ggInatIng out of the New 

Mr. MULLEN. I am not. . 
Are you familiar, Marion? . 
Mr. RANGEL. Some of the a t th 

promotion opportunities based~e~_, e courts found, were denied 

MMr. MRULLEN. Oh, that I am familiar with yes sI'r 
r. ANGEL And h . th ". 

the DEA into ~ome :a':Je IS at case now? Is that over, or was 
on that at all? ate and would a merger have any effect 

Mr. MULLEN. It will not lit d 
closely at the EEO progra~ ~th~n'DEAnB of my programs, to look 
man, t~e Deputy Regional Director' . y court order, the No.2 
beel?- reInstated in that position. In New York, Mr. Jackson, has 

I Intend to make EEO one of " . . 
credentials. Just last week I my prIOrities. I thInk I bring good 
Award for equal employm~nt ~~p~~~r~:d t~~h~ttorney General's 
effo~ts in the past year. ni y WI In the FBI for my 

I Intend to examine thi I h 
~ntend to speak with the ~rf:~~als aVd n?;h done so yet, but I do 
Insure that we do have an effect' an WI Our EEO officer and 

Ive program-not only for recruit-
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ing, DEA has not had a problem recruiting. I und~rst~nd the 
concerns are the promotions once they have been recruIted Into the 
agency. 

Mr. RANGEL. That is right. 
Well, I am certainly glad to hear that you got the award. That 

way I can talk with you without being oversensitive of you not 
understanding the problem, especially from the FBI perspective. Of 
course, just because you are not old enough to have been involved 
in it, for a long time we just never thought we could ever break 
through the FBI. I assume, if you got an award, some progress has 
been made there. 

Mr. MULLEN. I think great progress. I went through training 
school in the FBI in 1962. In the class behind me were the first 
black special agents, the first ones to go through the training 
school. So I am aware of the problem. 

The award was specifically for bringing 11 minority employees to 
headquarters. 

Mr. RANGEL. Very good. Well, anything I can do to work with 
you, especially as it related to New York, I would be glad to. 

One of the major problems that Members of Congress have had 
with any administration, and more specifically with the last and 
the one that pt'eceded that, is not being able to identify to our­
selves or to our constituents a national policy. Some of us believe 
that if it was not for the select committee, at least to bring people 
together from time to time, that it would be difficult to explain 
that we are aware, as a Nation, we have a problem that is a threat 
to really our national security. 

Being a former Federal prosecutor and recognizing the jurisdic­
tional problems and the competition between the Bureau of N arcot­
ics and the Customs, and even today the battle which is existing as 
to whether or not DEA should be merged with the FBI or who 
would really be in charge. 

It seems to me that if you could bring to that committee that you 
sit on, before you start making your decision as to what the lines of 
organizations are going to be, the fact that we have got to have a 
national commitment. The President talks about drug addicts and 
rehabilitation programs, Mrs. Reagan is visiting them, which is an 
extension of the Carter program. It seems to me that with the top­
notch professional people that are available, the civil servants and 
the dedicated career people, that Treasury and IRS, the State 
Department, the FBI, Customs, DEA, should have some kind of 
meeting where the country and the Congress would know what we 
are working with. 

I am lucky that I am a member of this committee to be working 
with you. But shifting musical chairs, and some of us being critical 
about it, is not going to help the situation at all. I do hope that you 
can give us some timetable, and not necessarily October 1, where 
you are a part of hammering out a cooperative effort to deal with 
this problem. 

When President Nixon was here, there wasn't an agency or 
department that didn't know his commitment to combat drugs 
domestically and internationally. 

Of course, it would be offensive to even talk about this with 
Secretary Kissinger because it was far below his priority items. But 
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it just seems to me t!:rat we a::e concerned as a country and that we 
ough~ to ?ave a natIOnal pohcy. I hope that you would make that 
contributIOn to that committee that you spoke about . 

Thank you, Mr. Chairman. . 
Mr. ZEFERETTI. Thank you. 
Mr. Gilman? 
Mr. GILMAN. Thank you, Mr. Chairman. 

. I, too, ~ant .to welcome Mr. Mullen to the battlefield and wish 
hIm well. m hIS new ~ndeavors. We looked forward to having an 
opportun~ty ~o meet .wlth him. I hope he will take advantage of the 
opportunIty In meeting with members of the committee, I think it 
would be helpful. to ~ll of us to have a little closer relationship with 
what you are. ~01ng. In your new office. We recognize the problems. 

I want to J?In wIth my colleague from New York, Mr. Rangel, 
wh~, along wIth many of us, has been trying to urge and prod a 
nat.IOnal strategy into. b~~ng .. As ~ou know, this committee has been 
assIgned th!lt responslblhty In thIS session of the Congress to try to 
make. certam that a proper national strategy is evolved. I hope that 
w~ wIll see that come forwa::d at a new date, and hope that we are 
g~mg to have ~he opportunIty to make some input. We certainly 
wIll make certam that we have that opportunity. 

Can, I ask you, where did the proposal for the merger come from? 
It .SOrt of ca~e upon !lll of us pretty much as a surprise. I don't 
thmk that ~hIS comm!tt.ee had heard too much about it until we 
started readIng about It In the papers. 

~::. MULLEN. We attribute the proposal to Attorney General 
vyilham French Smith. My first knowledge of it came from Asso­
cIate Attorney Gene!al Rudy Giuliani. He inquired of Director 
Webster as to what hIS thoughts were in the matter 

The FBI had its own problems 3 or 4 years ago ~s you are well 
a~are: I am sure. ~erhaps such an idea couldn't' have even been 
dlsc~st:led, let alone Implemented at that time. 
. DIrector Webster, when approached by Mr. Giuliani, was recep­

tive. The A.ttorney .G~neral requ~sted t~l~t an FBI executive go to 
DEA as actmg admInIstrator untll a deCISIOn a final determination 
was made. ' 

So, as far as to where it came from I would have to say the 
Attorney General of the United States. ' 

h
Mr. GILMAN. Can you tell us a little bit about the rationale or 

w y a proposed merger? 
Mr. MUL~EN. Yes. I think it is an effort to bring the 8,000 agents 

~~tx~ FBI mto the battle along with the almost 2,000 agents of the 

Mr. GILMAN .. }\1r. Mullen, if I might interrupt, I always have 
trolu~le r~conclhng these sort of long-arm relationships distant 
re atIO~shiPS between the agencies in Government that are in­
vol'.'ed In law enforcement as though we are dealing with foreign 
natIOns. 
h Y'hen you mention for the first time there is a closer relation­

s IP, .w~ do ;,e have th~ estranged relationships between the 
~gencles. Aren t we all trYIng to do the same thing? Weare talk­
Ing about the same department also. 
~~. ~U~L~N. Yes, we are. But it is just a fact of life. You have 

thIS JUrISdICtIOnal concern, I don't know whether you want to say 
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institutional insecurity, to protect your agency, protect your juris­
diction. That is a fact of life also. 

I think bringing all the resources u.nder one commander, when 
you can impose conditions, would allevH~.te ~h?se problems. 

Some years ago, the FBI and pEA trIed JOInt task forces around 
the country. They met with mIxed success. It ,~eemed when you 
forced the agencies to get out there and say, Now, y~)U two go 
work together," it just didn't work out. The tW? agencIe~, a~ents 
from both agencies, were concerned abou~ ~heIr own. VIOlatIOns. 

However, in many areas, we had ad hoc JOInt operatIOns, where 
they came together in a commo~ cause, ~nd they are very success­
ful. The only joint task force stIll operat~ng that ~as formerly set 
up is in Los Angeles. We had about SIX, I belIeve, New York, 
Miami, Chicago. . 

Mr. GILMAN. Well is that truly a valId reason? You have got the 
Coast Guard, you got the Border Patrol, you have Cus,toms, you 
have any number of law enforcement agencies. They don t all have 
to wear the same uniform and be under the same commander to 
work cooperatively in this effort, do they? 

Mr. MULLEN. No; they don't have to have th~ same uniform or 
the same commander, but somebody has to coordmate. . 

Mr. GILMAN. Wasn't there a working group that worked qUI~e 
effectively in the past? It is my impression that at. the top level It 
was a working group that met weekly, Mr. Bensmger, the State 
Department representative, the Customs, the Coast Guard,. the 
Border Patrol people, and they sat and worked over these natIOnal 
problems. 

Mr. MULLEN. That's true. But then, Congressman, y~u .have a 
difference in philosophy. DEA is concerned wit~ interdIctIng the 
narcotics-"Let's get the narcotics off the street. The FBI may be 
concerned with a long-term investigation-"Let's get to the top 
people in organized crime." Somehow we have got to merge those 
two philosophies serve the needs of the drug enforcement, get the 
drugs off the str~et, and get to t~e top organized crime figures. And 
I believe we can do that by workIng more closely together. 

Mr. GILMAN. I think all of us would agree on the close coopera­
tion that is needed. I don't think we all agree about the mer~e~. 
And I hope that in this process of reviewing it that you do SOlICIt 
input from the Congress because I think there is a g;reat de~l of 
concern in the Congress today about whether that IS the rIght 
direction to pursue. . .. 

I would not like to be consulted after the fact but whIle thIS IS 
being considered and so far my opinion has not been so.ught. I don't 
think the opinion of this committee has been sough~ W:Ith regard. to 
the proposed merger. I would ho~e. that who.e~er IS I~ t1:te 'pob~y 
role will reach out and try to SOlICIt that opInIOn whIle It IS stIll 
being considered and before the f:;ct is accomplished, because I 
think there is a great deal to be revI6wed and a great deal that the 
Congress can offer. . 

I think Y0U will have to. come back eventuc:lly for some legIsla­
tion, if I am not mistaken, In order to accomphs~ that merger. A:l~d 
I think you better start takjng a look at gettmg your ducks m 
order now before it is much too late. I would hope you would pass 
that on to the policy people. 
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Mr. MULLEN. I can only say, in my earlier testimony I advised 
the chairman that the decision has already been made '¥ithin the 
committee to seek the guidance and input of the Congress. That is 
a firm, formal decision that has been made and you will be consult­
ed. 

IVfr. GILMAN. I am pleased to hear that. 
Incidentally, is the working group still at work? Do you meet 

weekly with your other agencies? 
Mr. MULLEN. I have only been there for 1 week. I have not met 

with them. I have scheduled individual meetings with the State 
Department, with Treasury, and military people, U.S. Coast Guard. 

Marion, do you--
Mr. GILMAN. I can't hear the response. Would you identify your­

self, sir? 
Mr. HAMBRICK. Marion Hambrick, Drug Enforcement Adminis­

tration, Assistant Administrator. 
Yes, sir, Mr. Gilman, the group still meets. It has been meeting 

on an every other week basis rather than a weekly basis lately. 
They were waiting for the additional members to have congression­
al approval from the White House to work with the policy aspects. 
But the law enforcement agencies have continued to meet so that 
there would be no breakdown in the ongoing coordination that 
exists today. 

Mr. GILMAN. I would hope that you would be able to continue 
that effort. It sounded like the most successful effort of cooperation 
that had been undertaken in the past, at least to have some cohe­
sion and some cooperation. 

Mr. MULLEN. We will certainly continue that, and one of the 
areas we will be looking at, is the degree of cooperation. And this is 
an effort to enhance drug enforcement, not to reduce our effort. 

Mr. GILMAN. Earlier this morning our colleagues on the Judici­
ary Committee recited several bills with regard to bail forfeiture 
and regard to reforms in the bail system. They cited a measure 
that would take into account many of the provisions in the D.C. 
Code bill that would pretty much be preventive detention, some 
pretrial services reforms, aftercare urinalysis program with the 
possibility of detention in the event of not following after care and 
the rebuttable presumption seizure of assets. 

Have you had an opportunity, Mr. Mullen, to take a look at any 
of that legislation and, if you have, we would welcome your com­
ments. 

Mr. MULLEN. By my count, I see about nine bills now pending in 
the Congress dealing with bail reform and I have read a synopsis of 
these bills rather than the entire bills. And I saw nothing in there 
that was not beneficial to law enforcement. 

I am sure there will be much discussion, much debate before 
they pass. I believe it was about six in the Senate and three in the 
House and all the bills seemed to, some repetitiously, have the 
same clauses in there such as limiting the bail or minimum bail in 
drug-related cases and so forth. 

We do support the thrust of those bills and I made known in my 
statement exactly what we do support. 

With regard to the pretrial services, I am not totally familiar 
with that. I understand it has been effective where utilized in the 
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court districts and has reduced the bail jumping problem by as 
much as 50 percent. 

I would like to familiarize myself with it more before comment­
ing specifically, but from what I do know it sounds like it is an 
effective system. 

Mr. GILMAN. Thank you. 
Mr. ZEFERETTI. We are happy to have you join us, Mr. Rudd. 
Mr. RUDD. Mr. Chairman, thank you for the courtesy of letting 

me sit in this morning on this very important meeting. I had heard 
some rumbles about a merger, but wasn't quite sure that this 
would ever take place because there have been rumbles and 
rumors about this for many, many years. . 

I do appreciate you letting me sit in and I would like to con­
gratulate you, Mr. Mullen, on your appointment. I know how seri­
ous this problem is. It is so widespread that it has gotten into the 
very roots of our life here at home in America, down to the baby 
level, almost. It is absolutely ludicrous, what has happened as a 
result of the drug traffic and it will destroy our Nation if we don't 
do something about it. 

I am very well aware personally of the diligence that this com­
mittee and members of the committee have exercised in pursuing 
this problem, very especially the diligence. of my good friend and 
colleague Congressman Gilman from New York, because I person­
ally know of the activities he has engaged in and, to a lesser 
extent, my good friend Mr. Rangel from New York ~lso. 

I would lik~ to go on record as very much op:p0sIng an~ merger 
of the narcotics agency with the FBI and let me Just explaIn why. I 
know that you have had a career with the FBI and I, too, had one, 
a full career of 20 years before I retired from the FBI, and most of 
it spent in Latin America, abroad on diplomatic assignment. So I 
had a chance to observe in a peripheral way the actions of narcot­
ics agencies and police agencies engaged in that work both at home 
and abroad. 

I think it would not be a good thing to merge the narcotics 
agency with the FBI and let me explain why, Mr. Chairman. 

The Federal Bureau of Investigation for many years was directed 
by a strong personality, a very good personality, John Edgar 
Hoover and, because of the expertise that he brought to the agency 
and his complete dedication to the agency, he built that agency 
from a nondescript agency into probably the finest-not probably, 
it was the finest investigative organization the world has ever seen, 
in not my words, but in the words of some distinguished people 
who have had occasion to make observation. And he did so because 
he was able to raise the standard of actions by personnel of that 
agency and by all police agencies across the l.and, to give th~m 
some salf-respect in the work that they were dOIng, and to provI~e 
an admiration of the public themselves, for all law enforcement, In 
every category, everywhere in our Nation. 

He was able to do that because when scandals arose, they were 
promptly aired and resolved in a very preemptory way, in order to 
reassure the public, and the citizens of our country that the work 
was being done properly. 

Because of that, the Congress of the United States, at least at the 
time I left the Bureau, had imposed something like 185 different 
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categories or laws for investigation, and for prosecution or aid in 
presenting a prosecutjon to the FBI, which ma.dE it a ~uch la;ger 
agency than was ever envisioned. 

Because of that, and because of narcotics traffic, the violations of 
laws frequently got into narcotics, at least in my time. Not so 
frequently as they do today. And it was a peripheral responsibility 
of ~he Federal Bureau of Investigation, to investigate narcotics 
actIOns where they were a part of some of the 180 or 185 violations 
of ~aws, with which the Bureau was charged to investigate and 
enforce. 

But it would be a mistake to merge these two agencies for a 
number of reasons, but you mentioned philosophy, Mr. Mullen, and 
you Mr. qilman. had some questions about that. Such a merger 
would be lIke trYIng to merge the Navy and the Army or trying to 
merge the Coast Guard with the Navy. 

It is not only a matter of philosophy, it is a matter of mission 
and it is a mattei' of growth of esprit de corps which is absolutely 
vital for any investigative agency in order to successfully pursue 
their responsibilities in the mission assigned to the people of our 
country. 

The narcotics agents that I was privileged to know and encoun­
ter both at home and abroad were of a really different stripe, so to 
speak, than the agents or people who were engaged in law enforce­
ment of a different mission. They were completely and totally and 
mu~t be dedicated to the proposition of investigating this type of 
actIOn. 

Sometimes to other people's view they may waste hours, days, 
and months engaging in such an investigation because it is a slow 
process. Infiltration is a word I might use in order to discover 
where the object of the investigation is, or espionage, if you will, 
whatever you want to call it, both at home and abroad in order to 
do the job right. ' 
. Con~eq~ently these, so dedi~ated people involved in these types of 
InvestIgatIOns haven t got tIme to change their narrow assign­
ments, so to speak, to engage in a different type of investigation 
than the one that they are engaged in. 

. In the Bu~eau, in the FBI, the ~gent personnel were of the very 
hIghest qualIty but, at the same tIme, they might have a covey of 
anywhere from 40 to 60 cases assigned for investigation. Each one 
?f those would have a different objective, or maybe an objective to 
Investigate a different type of violation of laws. And not only in 
criminal activities, but in security activities for the internal secu­
rity of our Nation. It takes a certain sort of accommodation for a 
mind to be able to jump from one type of investigation to another 
and it is almost impossible to do so in the narrow investigative 
field dealing with narcotics only. 

If you are investigating an internal security type violation then 
you have. to sort of live with the type of people that you are 

. engaged In there. People who have a bent for espionage, people 
who have a bent for subversion, or who have a bent for terrorist 
activities. You have to sort of crawl into their skin and see where 
they are going to go, and how they are going to get there, in order 
to be successful in that type of investigation. 
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The same thing holds true for a stolen car case, or a white slaye 
traffic act case whatever you may have to do. It is true, that you 
might have a peripheral complaint along with that type of investi­
gation which would deal with narcotics, and that can always be 
taken ~are of through cooperation betw~en ~gendes. . . . 

So in this type of case, where narcotics IS somethIng a lIttle bIt 
apart from all other types of vi?la~ions of laws, because. of the 
various ~ypes of people inyolve~ In It, and t?-~ great <;luantI.tIes. of 
money that are involved In thIS typ~ of activIty,. an Inve~t~gatr~e 
agent or investigative personnel dedICated to thIs proI?ositIOn, In 
my opinion, and I think it is well fou~ded, c~nnot Jump. from 
different types of violations of laws ana bac~ Into narcotics or, 
when he is pursuing a type of case over a perIOd of hours, weeks, 
months, at the same time be detracted or distracted into some 
other type of investigation. 

I would hope that any such proposal will not mee~ with succe~s 
although I don't have any preparation of documentatIOn to submIt. 
I would be happy to appear again before the committee as a wit­
ness if this is to be pursued in this way. 

Mr. ZEFERETTI. Mr. Rudd, let me interject here at this time that 
we are having hearings today on bail refort;1, and through the goo.d 
auspices of Mr. Mullen, who ~as been gracIOus enough through ~IS 
candor to talk about the variOUS aspects of what could happen In 
the future as far as the integration between the two agencies, and 
along witl1 that, some of the things he has found in this 1 week 
that he has had the responsibility of acting administrator, I am 
sure that there will be hearings forthcoming in the future, if and 
when that determination is made, that there will be an integration 
of the two agencies, and I am sure at that time your statements 
will be forthcoming in that particular hearing room where the 
jurisdictional body 'will be taking testimony. 

So we welcome your statement here this morning, but I think we 
have gone far off the target and, again, I want to tI:ank you for 
having the diligence and the patience to go through thIs. 

Mr. GILMAN. If the gentleman will yield. 
Mr. ZEFERETTI. Yes. 
Mr. GILMAN. I think it is quite appropriate that Mr. Mullen hear 

our views at this early stage while they are in the throes of this 
decision. I would hope, Mr. Chairman, that this committee would 
conduct such a hearing before the final decision is made. 

Mr. ZEFERETTI. What was indicated by Mr. Mullen prior to your 
coming into the room was that. we would. have that oPI?ortunity to 
at least discuss, go over, and SIt down wIth those parties that are 
involved in that recommendation when it comes. 

I just don't want to go that far afield. We have other ~itnesses 
who are waiting. I would rather lend ourselves to the ball reform 
hearing that we are having here today. I ~~n't want to go. that f~r 
into a subject when there has been no decIsIOn made at thIs partic-
ular time. 

Mr. RUDD. Mr. Chairman, I appreciate your courtesy in letting· 
me be here this morning. I understood about a minute before I 
came in that this was the object of the meeting and that is why 
I--

Mr. ZEFERETTI. That is quite all right. 
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Mr. RUDD. I appreciate that very much and I am not a bit sorry 
that I got my words in here. 

Mr. ZEFERETTI. We welcome your statement because it is-as Mr. 
Gilman says, it is a concern for all of us and I don't think there 
should be anyone left out when it comes time to make a kind of 
statement that is either pro or con toward the whole proposal. 
There hasn:t been one yet. 

Mr. GILMAN. If I may, I have only one question for Mr. Mullen, 
that I am not quite certain about. 

Vi/ill your jurisdiction take you abroad? Will you have some sort 
of jurisdiction abroad? 

Mr. MULLEN. Well, you are talking an accomplished fact. No 
decision has been made regarding a merger or a future course of 
action. The target date, Congressman Gilman, is around October 1, 
and there are several directions. 

Mr. GILMAN. You are talking if there is a merger? 
Mr. MULLEN. No, no. 
Mr. GILMAN. Oh, will we be looking abroad? 
Mr. MULLEN. Yes, we will. Definitely. We have teams scheduled 

to go abroad early in August, not only FBI-DEA teams, but Justice 
Department teams. And I do understand that Congressman Hughes 
is planning a trip to Southeaf3t Asia and we will be seeking his 
input. 

Mr. RUDD. May I make just one more statement, Mr. Chairman? 
I hope I am not abusing your time. But you talked about estranged 
relationships between agencies and I really don't believe that we 
have estranged relationships between agencies. 

I think that what we have is we have to have a cooperative 
attitude between the agencies and we always have, but it depends 
on personnel really between thEl agencies. 

This has to be done and it always has been done, and there are 
hangups from time to time, but it is part of the esprit de corps like 
it is between the Navy and the Army. But when the chips are 
down they will get together and do the job. And that isn't a good 
reason to merge agencies. 

I thank you again very much. 
Mr. ZEFERETTI. I thank you. 
Mr. Shaw? 
Mr. SHAW. I would like to add my welcome, Mr. Mullen. Of 

course, being from Florida, you I[!an readily understand my sensitiv­
ity to the problem that we have. 

I, too, have a number of questions and comments with regard to 
a merger which I will restrain myself from going into at this 
particular point. 

I would like, however, to say this, and I recognize that the 
purpose of these hearings are to hear from you, not from us, but I 
think that we in the Congress have been very anxious to get to you 
and comment to you on various things that are affecting us in our 
minds. 

But I do and I would like to amplify again that what we are 
going to have to have in this administration is a new commitment. 
I think it was made clear by Congressm.an Rangel, but I would like 
to repeat it, that we have not had such a commitment since Presi­
dent Nixon, that since this country, from a drug situation, has 
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been going to hell in a bucket. I don't think there is any question 
about that. d . . t t' 

I think that what we need is ~omments from the a mInIS ra IOn 
and we do need a national commItment stated as that. . 

o f the things that concern me when we talk about possI?le 
mer~:r~ and things of this nature is concern that fWbe'lla~:~ g~In~ 
backward. This Congress, through the number 0 1 S a.f av 
been filed this year, such as bail reform,. such as. the use 0... ~~fa­
quat such as the posse comitatus that wIll be gOIng sto c~m~~ e~ 
this 'week to reconcile between the House and t~e. ena e SI e 
think has set its priority, the national.pri?rit;v. And If the hCongrels 
as representative of the people is any IJ?-dlCatIOn of wha~ t e peop e 
are thinking, I think that this country IS ready to set thIS as a hIgh 

pdority. 't' Y go'ng to be in I congratulate you on your new pO.SI Ion. ou ar~ . 1 

the hot seat. You are going to be settIng the to~e, I thInk, for£aH of 
us, as to the commitment that we hope you WIll be able to 0 ow 
through on. h th d' c 

Perhaps my question is redundant, but av~ we see:n elre-
tion as far as the high level official~ and CabInet or In regard. to 
the administration, is going to be aS~Igne~ to t~e task ;0 oversee as 
far as the representative of the PresIdent In thIS effort. 

Mr. MULLEN. Have we sensed his direction? I don't know. 
Mr SHAW. Or his identity? .. . 
Mr: MULLEN. Let Mr. Hambri?k, who is assIstant admInIstrator 

for operations, answer that questIOn.. . 
Mr. HAMBRICK. Carlton Turner has been n.omInated by the Pres.I­

dent to head the Office of Drug Abuse PollC;Y,. or a~ least that IS 
what it was called under the previous admInlstra~IOn. I am n<?t 
really sure what the name of the particular office wIll be. But h~ IS 
familiar with drugs. He has a good drug back~ound. And I thInk 
we will see good administration direction comIng from the staff. 

Mr. SHAW. Who will he report to? , 
Mr. HAMBRICK. I am not sure, Mr. Shaw. I woul~n t kn?~ the 

re orting structure that they would set up under thIs admInIstra­
titn. I would imagine that it wou.ld reI?ort very high ~ecause we .all 
feel that the Reagan administratIOn wIll place drugs In a very hIgh 

priority. . b' I I b l' ed Mr. MULLEN. If I could elaborate Just a It, a so e .Ieve we ne 
a national thrust, a national prio~ity, ~erhaps somethIng along the 
lines of the Executive order dealIng wIth fr~ud, waste, and abuse. 
There has to be national effort and tha~ wIll be one of my goals. 

Mr. ZEFERETTI. This is No.1, waste of ~Ives. 
Mr. MULLEN. Right, of our most precIOUS resource. And my goal 

will be to bring all agencies which are capable and able to help 
into the drug battle. And some initiatives, which I am. not able ~o 
disclose publicly, have already been undertake~. I thIJ?-k we wIll 
have a positive impact on the flow of drugs ~nto thIS. cou~try. 

I would be happy to brief the mem~ers of thIS commIttee In a 
closed session on those initiatives. I belIeve we have the same ~oal 
in mind, and it is just now shapin~ up. The effort of closer relatIOn­
ship between the FBI and DEA IS an effort to further that goal. 

~-----------------------------------~ 
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Mr. SHAW. One further question. The FBI, aren't they prohibited 
in some fashion from doing certain things outside of this country 
that the DEA does engage in? 

Mr. MULLEN. Yes, we have-I have a split personality here. I 
have to remember who I am with when I am talking-the FBI has 
legal attaches around the world in friendly countries and these 
legal attaches act as liaison agents with foreign police forces, ex­
changing information and so forth. 

I believe the DEA is somewhat more operational. I have not yet 
determined the degree to which they are operational, but they 
seem to work more closely with the foreign police agencies in the 
area of drug investigations. 

Mr. ZEFERETTI. Thank you and, again, thank you, Mr. Mullen. I 
guess you can see that there is a relationship that needs to be 
really enhanced in some way between us, because there are so 
many things that I ihink we have mutual concerns. We just want 
to help in that effort, and we want to be part of that effort, 
because, again, as has been indicated by every member here, unless 
there is a national strategy and effort put forth, we are never going 
to make any impact on this overall problem. So we welcome you 
and we wish you much luck and feel free to call upon us at any 
given time. And we may take you up on that briefing you were 
talking about. 

Mr. MULLEN. I appreciate the concerns of the committee mem­
bers, of all the Members of the Congress, because it is a very 
serious problem. 

Mr. ZEFERETTI. Thank you so very much. 
I would like to call to the witness table Magistrate Peter Paler­

mo and Magistrate Frederic Smalkin. Magistrate Palermo is from 
the U.S. District Court, Southern District of Florida, and Magis­
trete Smalkin is from the District Court of Maryland. I welcome 
you gentlemen and thank you for taking the time to join us and 
feel free to follow any procedure you like. If you have written 
statements we will accept them as part of the record but, again, 
feel free to proceed in any manner you feel comfortable with. 

TESTIMONY OF MAGISTRATE FREDERIC N. SMALKIN, U.S. 
DISTRICT COURT, DISTRICT OF MARYLAND 

Mr. SMALKIN. Thank you, Mr. Chairman. 
We of the third branch, of course, appreciate the opportunity to 

Ct r"'e over here to make our views known to Congress and I might 
s.. personally, and I am sure I speak on behalf of Pete and other 
magistrates, we are seriously interested in the legislative process 
and we are glad that the committee, this committee, has delved 
into the problem to the extent that it has. 

It has been obvious to me sitting here that you all have familiar­
ized yourselves with the provisions of current law and bills that are 
pending to perhaps change it. 

The comment about making judges honest, I hope we are to 
begin with, but the drift of my thoughts on the issue, and I am 
sure those of Pete as well, is that we would welcome some amend­
ment to the current law which is the Bail Reform Act of 1966, to 
make more explicit some additional conditions at least, and some 
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additional considerations that we would be empowered to take into 
account in fixing bond. 

I have prepared a statement for the committee which I will not 
read to you at this time, but to make a brief summary of it the 
current la'Y which is codif!-~d at 18 U.S. Code 3146 and follo~ing 
set~ up a hIerarchy of condItions that goes in reverse from the least 
stringent to the ~?st string~~t. The ju~icia~ officer is obligated to 
release on the mInImal condItions that In hIS or her judgment will 
assure the further appearance of the individual in court. 

,!h:=tt is th~ touchst~ne. We have got to consider only, under 
eXIsting law, In noncapital offenses, the likelihood of the individual 
to appear again in court. 

Of course, there. are a number of considerations listed, including 
th~ nature ~nd CIrcumstances of the offense, the weight of the 
eVIdence. against the ~ccused and the accused's family ties. 

OftentImes you wIll find people who are involved in serious 
offenses, but whose ti~s to the com~unity are extremely strong. 
They have been born In the communIty, and have lived there all 
their liyes, and have their family, and maybe a wife and three or 
four children, find the surface appearance at least of likelihood to 
appear for trial is very strong. 

In that circumstance a decision to detain the individual could be 
c?nstrued to go against current law. Current ll?-w, of course, pro­
yId~s. that the only fact.or that is salient is the likelihood of the 
IndIVIdual to appear again for trial. And if the statute were amend­
ed, we prefer, or at least I prefer, to see a broader amendment not 
just aimed at narcotics cases. ' 

I think that it is not a good idea to set up different criteria of 
release by category of offense. If these concerns are valid concerns 
they should apply, I think, across the board for Federal criminai 
offenses. But yet the flexibility that is built into some of the bills 
p~n~ing, C.ongressman Bennett's bill and Congressman Pursell's 
bIll.In partIc~lar, we would appreciate-also Senator Bumper's bill. 
I thmk that IS a good bill as well. 
Dang~r to the ~ommunity, of course, is the other way of saying 

preventIve ~etentIOn. The law enforcement agencies, of course, are 
very much In favor of tha~. And as. pr~vious witnesses have pointed 
out, ther,e are ~ome essential constitutIOnal problems with it, but as 
far as I ~ow It. has stood muster here in the District of Columbia 
and I thmk a bIll could be drafted that would stand constitutional 
muster. But I, of course, cannot speak for the courts that eventual­
ly will have to rule on it. 
.T~e likelihood of com?lission of further offenses, I think, falls 

W1~hIn that general rubrIc of danger to the community and I would 
thmk that t~e lat;guag~ "danger to the community" perhaps is not 
as broad as It cOUld be If the Congress intends to have us take into 
account the likelihood of commission of further offenses. I think 
t~at that should be a specific factor delineated if in fact it is the 
WIll of Congress to have preventive detention at all. 

The threats to witnesses, of course, poses a very valid concern 
and ~n~er current law are not germane. Under the Bail Reform 
Act It IS not. a factor. We are simply to look at likelihood of 
reappearance In court. 

---~-----
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This person might have every kind of conceivable tie to the 
community, but yet as soon as he walks out the door, might go and 
threaten to stuff a shoe in the witness' mouth, and dump him in 
the river or some such thing, which has occurred, and consequently 
if we are to again consider that kind of thing, that is intimidation 
of witnesses or potential obstruction of justice, I would like at least 
to see it made statutorily explicit. 

There are some cases, and we have one in our circuit which 
unfortunately is unpublished, and the unpublished appellate cases 
are not to be relied upon by us as precedent, not to be cited at least 
as precedent. And the unpublished case in our circuit, does say 
that the court has it within its inherent power to protect the 
processes of justice by denying bail altogether, where there is an 
indication that an individual has threatened witnesses, and other­
wise has obstructed the processes of justice. 

Of course, there is no mechanism, you see, for doing it under 
current statute law. And one of the provisions of the bi11C1 that I 
have looked at, that I like, is the provision that provides a proce­
dure for the bail revocation process, and would give standards of 
proof to be met and otherwise make it explicit, codify the proce­
dure. And I think that is a good point as well. 

One of the things that I want to bring out is that while I favor 
broadening the standards that are currently in force, to let us take 
into account a couple of other things, I do not favor the provisions 
of some of these bills, particularly Senator Kassebaum's bill, that 
really straitjackets us with regard to the recognizance release. 

There are many cases that are appropriate for recognizance re­
lease. 

Let me just illustrate. In the typical narcotics case that is indict­
ed, at least in our district, it is somewhat parallel to a military 
organization. You have-in fact, this is the way the prosecutors 
would characterize it-you have the general, or captain, or admi­
ral, or whatever rank you want to give him, and then the lieuten­
ants, and then the soldiers are running around, and oftentimes the 
soldiers are those who have been seen to make one deal, or two 
deals, people who are only minimally involved, sort of, if you have 
a wheel-and-spoke-type conspiracy, way out at the end of the rim of 
the wheel, and these people I feel often are candidates for a recog­
nizance release, or some kind of minimal release; a property bond, 
for example, posted by their parents. 

I have met many desperate individuals in the course of doing 
this job for 5 years but, as I have said before, I have rarely met one 
that would forfeit his mother's house. And this kind of property 
bond is one that can be often posted, but yet it is not a very strong 
kind of detention factor. 

So I think that I would like at least to see us keep open the 
option of recognizance release or unsecured bond release in a par­
ticular case, and let the decision that we make turn only on the 
facts of the case, but give us the maneuver room in the legislation 
that we would like to have. 

I must say that with regard to statistics, I had asked our U.S. 
attorney and our chief of pretrial services to put together some 
statistics, and at least in our district, the absolute numbers, and 
also percentages of the bail jumpers, no shows, is rather small. It 
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does not appear to be statistically an appreciable problem in our 
district. And I feel in all candor I must report that to you. 

Statistically it is small, and just in talking to Pete here this 
morning, I think that is also the case in Miami. 

One of the problems of course is that the ones that don't show 
tend to be the big ticket items, the guy that is the chief of the 
chiefs of the conspiracy and for whom the bail of $5 million or $10 
million or whatever it is often is not going to keep them. There is 
just no amount of money until you get into the astronomical provi­
sions and, without statutory authorization that lets us take into 
account anything other than likelihood of appear, query whether 
you cross a certain threshold even in the case of a major narcotics 
trafficker when you set bond that you absolutely know cannot be 
reached, $100 million, or $50 million, or even $10 million or $1 
million, because the Constitution does say that excessive bail shall 
not be required. 

So the money bail is, although it is a good tool, not really 
applicable to all the situations that we have to deal with. 

The last thing I wanted to say by way of summary of my pre­
pared remarks is that if the Congress does see fit to provide for 
increased levels of pretrial detention, it is absolutely essential that 
we be given the funding-not we, the Department of Justice-be 
given the funding for personnel and the capital construction for 
places to put people. 

I have pointed out in my prepared statement that the marshal in 
our district is essentially without any place to store prisoners and 
it had gotten so bad a couple of months ago-and here the absolute 
numbers are small, 50 or 60 prisoners, maybe 70 prisoners-that 
we were housing prisoners in the metropolitan correctional center 
in New York City, which means that the two marshals would have 
to go up to New York, leaving Baltimore maybe at 3 or 4 o'clock in 
the morning, go get the prisoner, load him in the car and drive him 
to Baltimore to have him in court. 

Now, these are pretrial detainees, not convicted prisoners. 
We have also kept them in the FeI at Petersburg, Va., again 

meaning a long car trip and security risks attendant on that, the 
potential ambush situation and what have you. Our jails in Mary­
land are overcrowded, the State prisons are overcrowded, and the 
city jails, and county jails are terribly overcrowded, and we just 
don't have any place to put people, and there would seem to me to 
be not much point in passing a law that calls for increased deten­
tion without any place to put them. 

I mean literally we would have to handcuff them to the radiators 
in the courthouse. This is not appropriate. We do need-I am not 
here to make a pitch for public works, I guess, but we do need-­

Mr. ZEFERETTI. No, but you can look at my bill, 658. 
Mr. SMALKIN. I would love to. We do need metropolitan correc­

tional centers. The ones that are already built are already over­
crowded, I think. I~ Maryland we desperately-we need something. 
Money is not the answ~r in contract funds. We pay the city jail 
enough to make it worthwhile for them to take prisoners, in con­
tract funds. The problem is they just don't have any place to put 
them. They are under order from our court to reduce their popula­
tion, PiO it puts us in a rather difficult posture, as you can see, to 
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SC:ly well, here are some more Federal prisoners that we would like 
you to hold on to. 

And one last and personal comment that I will have is that I get 
to see practically-not every day, as much of my work is in the 
civil area-but when I do do criminal work, I get to see the end 
product of the narcotics distribution chain, and it is usually a 
young man who is 19, 20, 21, 22, unemployed, has been taking it 
since he was 13 or 14, with no hope for anything, usually having 
just been brought in from robbing a bank or stealing social security 
checks from the mail, or being in possession of stolen checks or 
stolen food stamps or what have you. 

The reason, of course, is to get money to buy more drugs. And 
there is no place that we can treat these people effectively and I 
often see these individuals who do not have necessarily a serious 
prior record; they have juvenile records, certainly no Federal in­
volvement until they robbed a bank, and I know that for them it is 
the beginning of the end in most cases, or it is the middle of the 
end. Whatever it is, it is the end of the road and the impact of the 
narcotics trade is not just in things like Operation Grouper and the 
money that is to be made, but in the human tragedy that ensues 
and everything that the Congress can do to help stem the tide here 
is worthwhile. 

We appreciate the opportunity to come over here. 
[The prepared statement of Frederic N. Smalkin follows:] 

PREPARED STATEMENT OF FREDERIC N. SMALKIN, U.S. MAGISTRATE FOR THE 
DISTRICT OF MARYL..o\ND 

I sincerely appreciate being given the opportunity to comment on the effective­
ness of present federal bail statutes regarding narcotics traffickers. The statutes 
enacted by Congress that bear on this problem must be implemented, in the first 
instance, by United States Magistrates, who are the "front-line troops" of the 
federal judiciary. A magistrate is the first judicial officer before whom an arrested 
or indicted person appears. The magistrate is responsible for determining and 
imposing conditions of release on an individual who has been charged with a crime, 
in order to insure the reappearance of that individual at future court proceedings, 
including arraignment and trial. 

Under current law, The Bail Reform Act of 1966 (18 U.S.C. § 3146, et seq.), all 
offenses, except capital offenses, are treated alike. That is, release on recognizance 
(or on an unsecured bond) is the preferred method, and the magistrate is directed to 
resort to other, more restrictive conditions of release only upon a determination 
that recognizance or unsecured bond will not reasonably assure the appearance of 
the person as required. If such be the case, there is a hierarchy of further restric~ive 
conditions, ranging from third-party custody to corporate bail bond to part-tIme 
secured custody. In addition, current law provides a list of criteria to be taken into 
account in determining the appropriate conditionfl of release. These criteria, which I 
have characterized as touchstones for assessing the moral reliability of the individu­
al, include the nature and circumstances of the offense, the weight of the evidence, 
and personal data pertaining to the accused such as his family ties, employment, 
financial resources, character and mental condition, length of residence in the 
community and his record of convictions and of failures to appear. Although current 
law does not discriminate among offenses, I believe that the magistrate is clearly 
entitled to consider the severity of the charged offense, as well as the degree of 
violence and/or moral opprobrium associated with it, under the rubric of "nature 
and circumstances of the offense charged." 

The District of Maryland, like many other metropolitan areas of the country, is 
experiencing a tidal wave of crime flowing both directly and indirectly from the 
burgeoning illicit trade in narcotics. Maryland has been the home of numerous 
narcotics distribution conspiracies, with three to five major conspiracies broken per 
year by the DEA and other law enforcement agencies. Like some other metropolitan 
areas Baltimore is a port city and is also the dominant city in an area having 
literaiIy thousands of miles of ocean and bay coastline. Thus, in addition to narcot-
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ics distribution conspiracies, our District is a point of entry for a significant amount 
of smuggled narcotics. 

Not being a criminologist or a law enforcement officer, I cannot intelligently 
speculate on the ratio of drug conspiracies uncovered in a year versus those that go 
undetected. However, based on anecdotal reports and conversations I have had with 
law enforcement officers, I estimate the ratio is very low. Many times, key arrests 
are made simply by luck. In other cases, thousands of man-hours of work are 
required to develop a case. Unfortunately, law enforcement resources of that magni­
tude are scarce. In addition, L~<sed on my experience as a United States Magistrate 
for almost five years, I can assure the Committee that there is a significant relation­
ship between the use of narcotics and the commission of federal criminal offenses, 
such as bank robbery, not directly involving narcotics. In fact, according to statistics 
I have received from the United States Marshal for the District of Maryland, 
Baltimore ranks eighth in bank robberies, many of which are committed by young 
males in their 20's who are addicted to heroin. Such persons are also those most 
likely to steal from the mails or to be in possession of stolen social security checks. 

As I understand the focus of this Committee's inquiry, it is to determine whether 
provisions of current law relating to pretrial release are adequate to deal with 
narcotics traffickers. In practice, this must be viewed as a question of whether any 
kind of bail release that is tied to the posting of money, either as a deposit with the 
court or in payment of a bail bondsman's fee, is adequate to insure the appearance 
of narcotics traffickers. In addition, the Committee is concerned with the conduct of 
criminal narcotics enterprises by released defendants while free on bond pending 
trial, which, despite the Speedy Triai Act, can still be a lengthy interval. Also, the 
Committee is interested in protecting society from dangerous and violent offenders 
who may be involved in the narcotics trade. 

It is my view that, although current law provides the flexibility for the imposition 
of significantly stringent conditions of release, it is not flexible enough to be fully 
effective in dealing with narcotics traffickers and other dangerous offenders. It is 
true that, under current law, language such as "nature and circumstances of the 
offense charged" and "character and mental condition [of the accused]" can be 
stretched to accommodate a number of concerns such as those currently before this 
Committee, e.g., danger to witnesses and moral opprobrium connected with the 
offense. Nonetheless, the court is still powerless to deny money bail in toto for non­
capital offenses. Since narcotics offenses are not punishable by death, they are, of 
course, non-capital offenses and fit within this category. Additionally, current law 
favors release upon minimally restrictive conditions, which, it seems to me, may not 
be appropriate in the case of many persons iny-olved in narcotics trafficking. Even 
though, by simple application of current criteria, such individuals often have a 
likelihood of reappearance in court, they may continue to operate nefarious enter­
prises while on release and may be able to substantially to intimidate potential 
witnesses in prospective trial proceedings. In such cases, the court does not have 
specific authority under the Bail Reform Act to take appropriate measures. 

I have been informed by the United States Attorney for Maryland, Mr. Herbert 
Better, that a recent, informal survey of his assistants, covering the past three or 
four years, identified four instances of released narcotics offenders who were 
charged with additional crimes committed while they were released on bond. One of 
these additional crimes was a bank robbery, but the other three arose from continu­
ing drug enterprises. In one recent case, the prosecutors obtained a tape recording 
of a released defendant discussing a large cocaine transaction, which had been 
arranged after his release on bond, with a co-conspirator. In another, a pusher sold 
more drugs to an undercover agent after her release on bond. Furthermore, prosecu­
tors estimate that more than 50 percent of released drug defendants continue to 
deal in narcotics until they are finally jailed, although, of course, relatively few are 
caught in the act. 

Turning to the problem of violent acts committed by released defendants, al­
though there are cases holding that bail may be altogether revoked when a released 
defendant intimidates witnesses, e.g., United States v. Phillips, No. 77-1731 (4th Cir. 
June 10, 1977) (unpublished), it would be desirable to have specific statutory author­
ity to revoke bail or withhold bail from one who threatens witnesses or who 
presents an extraordinary risk of danger to an identifiable segment of the communi­
ty. In this regard, I recall the case of the most nefarious defendant I have ever dealt 
with. He was a "hit man" for a heroin distribution ring, who was able to post an 
$100,000 corporate surety bond almost immediately after his arrest. One of the 
conditions of release imposed on him was a prohibition of possession of weapons. 
Within days of his release, he was found in possession of a loaded revolver. I ordered 
him into custody and imposed a higher bond, which he was unable to post. He is 
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now serving a long series of federal and state sentences. In his case, the initial 
$100,000 bond was, I am convinced, merely a cost of. doing business. . 

Through the courtesy of Mr. Jurith of the CommIttee staff, I hl3;ve been furmshed 
copies of Senator Bump~rs' .bill (S. 482), Senator Kassebaum's b~ll (~. 440), Repre­
sentative Sensenbrenner s bIll (H.R. 3006), Congressman Bennett s bIll (H.~ .. 3883), 
and Representative Pursell's bill (H.R. 2213). Although there are many prOVISIOns of 
the latter two bills (H.R. 2213 and H.R. 3883) that seem to me to be well drafted and 
entirely sensible as well as constitutionally sound in the due process sense, I would 
prefer to see a general amendment of current .baillaw, rather than. new provi~ions 
dealing only with drug cases. Of course, there IS no reason why speCIal emph!lsis on 
drug offenders and offenses cannot be written into a general reform of the ball laws. 
Thus, many provisions of H;.R. 3883, such ~ ~o~siderll;tions .of safety of the co~mu­
nity in general and of partIcular persons m It (mcludmg w~tnesses), and conSIdera­
tion of the illegal alien status of an ac?used, ~f possessIOn of .stolen or f?~ged 
identity documents, and of previous narcotIcs conVICtIOns, could be mcorporatea m a 
general redrafting of current law. . . . 

Turning to the more general legislatIve ,proposals for ba~l ref~rm, I favor ~he 
provisions of Representative Sensenbrenner s bIll (~.R. 3006) settmg forth sJ?ec~fic 
procedures to be used in revoking bond or r~cognlzance release, and est~blI~hmg 
grounds therefor: ~f th~ t,:",o Sen~te bips, I. b~lIeve tha~ Se.nator Kassebaum s bIll (S. 
440) is too restrictIve m I~S conjunctIve lIstmg of CrItena that a defendant mu~t 
satisfy by clear and convincing evidence before being entitled to release on recognI­
zance. In that bail is ordinarily set at the defendant's initial appearance before a 
judicial officer, the defendant would not normally be ~n a p.osition to bring forwar,d 
any competent evidence regarding the many factors lIsted m Senator Kasseb.aum s 
bill as preconditions or recognizance release. I would prefer to allow recognIzance 
release to remain within the magistrate's discretion. 

Of all the bills that I have reviewed, I most favor Senator Bumpers' bill (S. 4~2), 
which does not attempt to limit its operati~n only to narcotics or oth~r speCIfic 
offenses. That bill allows the court to conSIder danger to the commumty and a 
defendant's use of alcohol or illegal drugs. In addition, I would welcome the statu­
tory adoption of a number of special conditions of release, including that the 
defendant remain employed, report to a designated agency, and/or undergo neces­
sary medical or psychological tre.atment. If Senator ~ump.ers' bill were amended ~o 
incorporate some of the substantIve and procedural Ideas m Congressmen Bennett s 
and Pursell's bills (H.R. 3883 and H.R. 2213), especially to allow consideration of 
prevention of similar offenses in the future, so much the better. 

Thanks to the excellent work done by our Pretrial Services Office, we have not 
had, in Maryland, a large number of drug ~efendants who h!lve failed t? appea~ for 
trial. Statistics furnished me by Mr. MorrIS Street, ?ur ChIef of Pre~rIaI ServIces, 
indicate that only six narcotics defendaJ?ts have fruled to appear. smce January, 
1976. I believe, though, from anecdotal eYIdence, tha~ our numbers m MarJ;lan~ are 
not representative of those in other major metropolItan areas, such as MIamI and 
New York. Our statistics do show, however, that 27 narcotics defendants wer~ 
charged, during the same time period, with additional offenses whIle on release. 
Additionally, the statistics indicate that, at anyone time, more than 50 percent of 
all federal fugitives (including both released defendants. and th<;>se wh~ J::ave ne,,:er 
been apprehended) are narcotics offenders. Thus, ~~ere IS a basI~ for gIvmg spec~al 
attention to narcotics offenders, and a general reVISIOn of the ball laws, or a speCIal 
provision relating to narcotics traffickers, if Congress is so inclined, could be of 
great value. Narcotics offenders, because o.f tJ::e huge amounts of mo~ey. that are 
available to many of them, often view ball SImply as a cost of contmu~ng to do 
business or of fleeing prosecution. So long as the current scheme of ball release 
remains intact it seems to me that this attitude is unlikely to change. In other 
words I believ'e that judicial officers should be given more flexibility to prev:ent 
narcotics traffickers from further evading the processes of justice. 

I cannot conclude without remarking on a very practical aspect of increased 
pretrial detention. Should the Congress amend the law in such ~ fas~ion as to 
permit or encourage an increase in the number of persons detruned III f~deral 
custody awaiting trial, there simply must be ~rovisions m.ade for th~ allocatI<;>n of 
funds and manpower for housing and transportmg these prisoners. JaIls and prIsons 
are in a state of crisis nationwide. In Maryland, several components of the state's 
prison system are under orders from United States district judges to reduce their 
inmate populations and to maintain them at a low level. One result of these orders 
has been to cause a back-up of sentenced state prisoners in local, city, and county 
jails. Since the United States Marshal for this District does not have a federal 
confinement facility, he is forced to lodge prisoners in the Baltimore City Jail and in 
several county jails. All of them are overcrowded. The Baltimore City Jail, which is 
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the only facility convenient to our courthouse, and which thus offers the lowest risk 
of escape during transportation, is under court order to maintain its population at a 
reduced level. Obviously, there is a limit to the number of federal prisoners that can 
be accommodated under contract in such circumstances. Another major facility 
utilized by the United States Marshal, the Prince George's County Jail, is also 
under severe population pressure. In recent months, the United States Marshal for 
our District has been forced to lodge unsentenced prisoners as far away as Peters­
burg, Virginia and New York City. This has, of course, resulted in increased person­
nel and transportation costs, as well as an increased risk of escape en rO'lte. 
Furthermore, it has been extremely difficult for these prisom'lrs to consult with 
their attorneys, most of whom are court appointed. Consequently, if we are to detain 
even more prisoners pending trial, it is absolutely essential that the United States 
Marshal be given a place and personnel to keep them, preferably in a new metro­
politan correctional center. Any new statutes enacted in the bail area will be of 
little effect if they cannot be implemented simply tor a lack of a place to put the 
prisoners. Thus, I urge this Committee to give earnest consideration to recommend­
ing adequate funding and staffing to care for prisoners who are detained pending 
trial, especially in the event that current law is amended to provide for increased 
levels of pretrial detention. 

I wish again to thank the Committee for giving me the opportunity to present 
these views, and I hope that they will be useful. 

Mr. ZEFERETTI. Thank you. 
Judge Palermo? 

TESTIMONY OF MAGISTRATE PETER PALERMO, U.S. DISTRICT 
COURT, SOUTHERN DISTRICT OF FLORIDA 

Mr. PALERMO. I would preface my remarks by saying that I guess 
we're in the trenches. I know that I am. We have bulletproof 
benches, closed-circuit TV in the halls, briefcases are checked by 
the guards electronically at the door. We have one judge now that 
had for months 24-hour security with two marshals. Recently there 
was actual threats being made against judges. So when I say 
trenches-and he was in jail trying to make a contract to kill 
District Judge Payne and Judge Kyle and so on. 

I know one of the reasons that my next remark is prefaced is 
because I am impressed with being in the trenches with the feel 
that your committee and Mr. Sawyer and Mr. Wallace has. I was 
amazed, frankly, if I may be candid-I have listened to their re­
marks and to yours, Mr. Chairman, and some of the remarks of 
your committee. You have done your homework, if I may put it 
that way. Basically, I get the distinct feeling that you have the feel. 

I think our value maybe here this morning, at least mine from 
10 years in the southern district, would be a "nuts and bolts" 
thing, a ''<:''ief statement. You fire away at me and maybe we can 
get a feeling and I can be of some help. 

I regretted to hear Mr. Mullen's statement. He has only been 
there a week and a half, and when you're on the hot seat and sit 
down on it, you yell. You don't learn to control it. 

Mr. Bensinger in all his dedication at times has made the same 
mistake. I'm sorry they left before I made this remark. It does not 
help to make a statement "with the stroke of a pen a judge let the 
man out with a $500,000 bond." I was in charge of, supervised, and 
handled just about all the arrests on Grouper, Black Tuna, or all 
the other ones. There was many, many bond hearings there. You're 
not hearing about the one that maybe I let out on a $25,000 bond. 
He was an offloader. It was recommended $2 million. He probably 
reported. 
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Nc;>w, these were people coming in in the northern district of 
FlorI~a, the s~uthern district of Florida, the district in Louisiana 
and .In GeorgIa. V! e ha~ most of the arrests in Miami. I had 
prevIOusly. had notIce of It and set up the operation, to have three 
courts avaIlable so they could be processed. 

Th.e DEA and ap the agents there did a tremendous job. At that 
hearIng, b~cause It w~~ coordinated, we had an agent there at the 
bond hearlI~g to sa~, I ~as an undercover man, and that is the 
~an and thIS was hIS partIcular participation," at least preliminar­
Ily. So when they make statements like that-I have heard the 
stat~me~ts from y~)U ~11 s~ying that a national policy is needed, 
that s rIgh~; ~oordlnatIOn IS needed,. t?at's right. But people are 
needed. ~h.IS. IS a total ef~ort, not a crItIcal one. I can't criticize you 
or you CrItIcIze me, or thIS or that department. It's not going to get 
there. 

One. of th~ most difficult thi!lgs there is as a judicial officer, in 
~y opInIOn, IS to set ~ bond. It IS o· "' of the most emotional. A man 
IS arrested and he IS entitled to a quick hearing and we feel 
strongly about it .. I think all of us do. They are bro~ght before us. 

A severe J:andlCap has. been the fifth circuit's decision, saying 
that the te~tImony they gIVe at a. bond he~ring can be. used against 
the~ at trI~l. In on~ of your bIlls that IS covered, it's proposed. 
That s horrIble. He Invokes one constitutional right and he loses 
another one. 

How can I say to a man who comes before me, "I'm going to put 
you under ?ath, and w~atever you say can be used against you"? 
And. then If he doesn t have a lawyer and still wants a bond 
hearIng-although we caut·l.on them severely "wait until you get a 
lawy~r"; ~nd he'l.l say, "No, I. want a hea~ing. I understand it." 

~t IS stIll not rIght to Plit hIm under oath. That's where we're 
gOIng to get most of ~)Ur information, from the defendant. What he 
says ~an. be used agaInst him. That is a great handicap to us in the 
questIOnIng at a bond hearing initially. I would suggest in that bill 
that that be one of the suggestions. 

The danger to th~ co~munity, we have all covered that. Certain­
ly we need that. VIOlatIOn of another crime while out on bond I 
fe~l strongly about .. But discreti?nary. Don't try to tie us do~n. 
GIVe us the tool~, gIve. us the dIscretion. Don't restrict it to just 
drugs because we re gOIng to .have more hearings, more appeals, to 
slow us up more than ever If you do that Give us those specific 
tools. I th,ink we know what to do with the~. We discuss them, we 
eyeball WIth them. We have had experience. 

The person who is out and has committed 25 different crimes 
and has app~ared ever~ time, it is like a credit check. It goes to hi~ 
a~vant~ge. I m no~ saYI;ng it shouldn't. But we should also have the 
d!SCretIOn to consIder It the other way. Discretion under certain 
CIrcumstances. 

I have made th,~t point to certain civic associations. "How did 
that m~n get ~:)Ut? Wel~, he h~s the credit. He has a $50,000 home 
and chIld~en In .s?hool, In busmess, so would you give him credit? 
Y.es. If h~ s an ItInerant and never been to work, would you give 
hIm credIt? No. Well, basically that is what you have placed us 
under. A man. who has committed 25 crimes and made all his 
appearances, hIS lawyer comes in and says, "Judge, you cannot say 
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he won't appear." Basically, that's right. But on the other hand it 
is not right. 

I have heard one of your comments which gives us the feel, that 
within our oath we have tried to stretch some of these things to fit. 
A violation, for instance, I consider sometimes the commission of 
another crime as a violation of conditions, the written conditions 
we have not to commit another crime or do certain acts while they 
are out. But it's stretching it. We need more specific authority on 
that basis. 

My statement is in the record and basically covers the same 
things that we lost. 

The last thing is, I would like to specifically-and we do this 
under the Nebbia case, but it's a vague one-we should have the 
discretion to go behind money put up on the bond. I will state 
categorically that I do not have any evidence, but I have a distinct 
feeling, a strong feeling, that the narcotics people are either con­
trolling or own some of the agencies, and even the bonding compa­
nies. We get strong rumors they're on retainers and this kind of 
thing, good rumors, and there is a strong likelihood that it's so. 

We need to go beyond-Nebbia is a vague case, really. One court 
determined it and we have stretched it to the limit. We should be 
able to go behind the collateral, even if it's cash. That would tell us 
more on whether we are doing the right thing in setting a bond. 

Now, over the weekend I compiled some statistics. They're just 
brief, but interesting, from 1980. These were compiled from the 
U.S. Marshal and the U.S. Attorney. I went through it myself. 
They're not exact, but they're close. 

In 1980, there was 3,300 defendants that we:::lt through our dis­
trict. So that you are not particularly impressed with that, they are 
not all the type of defendant you're talking about. Many were 
removals to other districts, probation or parole. But that's the 
statistic I got from the marshal. 

These will compare with what Joel Hirschhorn will give you this 
afternoon, and you can differentiate because h~s are from the clerk 
and are only talking about local indictments. The statistics I am 
giving you are total, including prjor to indictment, magistrate com­
plaints and so on. 

The total defendants, out of 3,300, wbo defaulted bond were 52. 
The bond amounts, one was over a million, one over $500,000 but 
under a million, 15 over $100,000 and under $500,000. Of these 52, 
42 of the 52 were narcotics defendants. Most of them, 36, were from 
South America, and out of that, I would think 33 or 34 were from 
Colombia. But of those 52 people who jumped bond, 2 were recap­
tured, 1 conviction was set aside-and this is the last point on it-9 
were released from custody due to the Speedy Trial Act, 9 out of 
52. 

We knew they were a risk. We held them in jail for the 90 days, 
and under that we had to release them on some sort of recogni­
zance bond because they just couldn't, under the circumstances, get 
to it. 

That has been a deterrent to us in the narcotics fight. Weare 
pushing-we have months of trials, the district judge and so on­
I'm not going into that; it's not for this committee. But because of 
that, it was 9 of 52. So the percentages actually are 1.5 percent 
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possi~ly. It. mi~ht be higher. I would suspect from experience and 
past InvestIg~tIO?S that our bond jumping totals will be 5 percent 
or under, WhICh IS lower than normal. 
. I would say 90 percent of our "trade" as I call it is transient· that 
IS, from out o.f our district, out of our State, out of our cotlntry, 
WhICh makes It very difficult for us to set bonds because we can't 
~et on the phc;me, or hav~ a .pretrial detention, t~ get on the phone 
lIke I could WIth my famIly In Pittsburgh, or somebody from Idaho 
and c!lll up, and find out from the principal of the grade school 0; 
the hIgh school, in 30 minutes, his record or work record. We c~n't 
do that. 
. C?ne other thing I would like to suggest to you. In one of the bills 
It IS st~ted that we should then have the findings of fact and 
conclusIOns of law: and r~c~1pmendations in writing. In our district, 
~hat would ~e an ImpoSSIbIlIty. I had 42 the other day, for instance, 
In ?ne mornIng, They were add-ons, incidentally. That was just the 
polIcemen s case, p!us another marihuana bust in the Keys. 

I am ve!y much In fav0,r, and it would be feasible and practical­
and I belIeve Mr. Smalkin would agree with me-that we should 
put our reasons on the record. That's fine, either with a court 
r~po~ter ,or on a recorded record, because then when it goes to the 
dIstrIct. Judge or the appella"e court, they have the tape or the 
transcrIpts as to our reasons. 

But to require a written report, I couldn't get to it for 90 days at 
least ,from just that 1 day's work. It would put a burden on us. But 
definItely yes, ~o state yo~r reasons. I am very much for that, your 
reas01!s .for dOIng S?methlng, so that the court above knows why 
you ~Id It and can eIther reverse you or affirm you. 

WIth that, I would not like to go into any nlore and would be 
happy t<? fire away at any questions, nuts and bolts like that you 
would WIsh and maybe we can get a feeling, " 

[The prepared statement of Mr. Palermo follows:] 

PREPARED STATEMENT OF PETER R. PALMERO, U.s. MAGISTRATE FOR THE 
SOUTHERN DISTRICT OF FLORIDA 

O?e of the most difficult duties that a judicial officer faces in lily opinion is the 
settIng of a fair and just bail that win also guarantee the defendant appearing when 
ordered by the cour~ .. I say difficult because the defendants when arrested are 
brought b~fore a JudIC~al Officer as soon as possible generally within hours of their 
arres~. T~us does not gIve the. defendant a chance to converse with an attorney nor 
does It gIve the government time to fully investigate the background of the defend­
ant so as to be able to present evidence to the court. 

In the Southern District of Florida a large percentage of defendants appearing 
before us are wha~ we call "Transients", that is from outside our district state or 
even out of the Umted States compounding bail hearing problems. " 

Wf! feel strongly that a defendant should be presented to the court as soon as 
possI.ble and have a reasonable bond set. We have a requirement in our District that 
req!-ures the agent who takes anyone into custody to immediately contact the duty 
Umted States At~orn~y not o:t;tly for authorization for the arrest but to furnish the 
U.S. Attorney WIth I:t;tformatIOn relative to bond. The U.S. Attorney then must 
contact the duty MagIstrate to set a b9nd. The U.S. Attorney presents any back­
ground that they.may ha,:e and a bond. IS set and the defendant is then qualified to 
be released upon the puttIng up the ball. Generally these bonds are higher because 
of the lack of info~mation relating to the defendant at that time. 

The defB;ndant IS brought before a Magistrate the next day for his initial appear­
ance. and !f he h~ not already made bail, the court will afford him a full bond 
hearIng WIth all WItnesses testifying under oath. If the defendant does not have an 
attor?ey 'present, th.e court advises him of his rights and cautions the defendant 
t~at It !Dlght be advI~al;>le to wait until an attorney is present to advise and counsel 
With hIm. In our OpInIOn the only fair method of setting a bond is to have the 
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defendant before the court so as to judge the persons creditability, demeanor and so 
on. 

We also find it a handicap as to the position the government finds themselves at 
this stage of the proceedings due to the fact that the agents do not wish to reveal 
information to the court as it may jeopardize prosecution in their opinion and yet 
the court cannot rely upon just the governments bare statement that this case 
requires a high bond. 

A further handicap at the bond hearing is that the testimony the defendant gives 
at the ' Jnd hearing can be used against him at any future court hearing or trial 
and this keeps the court from taking of testimony from the defendant. . . especially 
if he is not represented by an attorney at the time. 

Having reviewed several of the proposed bills that have been introduced in 
Congress by various members, it appears that somewhere in all of the bills there is 
the suggested improvements on the bond reform act that we feel will improve it 
greatly so as to benefit all parties. 

Our opinion is that if broader jurisdiction is provided, the courts can accomplish 
most of the improvements suggested in the proposed bills. We strongly feel that any 
change that differentiates between drug charges and other crimes will not be 
beneficial to the system. Even if the change would be held constitutional at some 
later date it could still make for more opportunities for the defense attorneys to 
delay the actions of court and make for more hearings, motions and appeals which 
will delay the speedy trial of the defendant and do an injustice both to the guilty, 
the innocent and the public. The changes made should apply to all crimes and with 
the Congress giving to the courts more leeway in the setting of bonds, we could then 
accomplish what you are trying to accomplish with a more effective bond act. 

Basically the present bond reform act is good and as I said earlier most of the 
improvements are contained in the proposed bills presently introduced but not all in 
the same bill. 

We feel that the court should be specifically authorized to consider the following: 
1. Danger to the community that the release of the defendant might cause. 
2. The previous arrest and convictions of the defendant. As it now happens, the 

more arrests that the defendant had previously is to his credit if he made all 
appearances required by the court. 

3. The commission of another crime while out on bond on a previous charge from 
any jurisdiction. 

4. Last but not least the court should be given more discretion as to the tracing 
the source of the money or the background as to the collateral given to a surety 
company and cash put up by the defendant or any other person. 

In this respect we do not at this time have concrete evidence but many of our 
judges have a distinct feeling that some bonding agencies if not companies may now 
be owned or influenced by the criminal element. 

Our court has tried to explore this matter through "Nebbia" hearings wherein the 
court has said that under certain circumstances we can go into the collateral matter 
but it would be of great aid to the court for Congress to set forth this specifically in 
its Act. 

I don't have to call to your attention the great amounts of money that is being 
made by the drug dealers and it can only be described by saying that it is mind 
boggling to see the money being thrown away and spent in our area. 

Bonds in the amount of $100,000 use to be rare and now we are setting bonds in 
the millions and many times the defendant is able to put up the bail within hours. 
Hundreds of thousands of dollars have been abandoned in cars and suitcases and no 
one comes forth to claim the money ... obviously because they don't want ques­
tions asked. And yet for a "mule" a high bond is exorbitant and not a fair bond. 
With the jurisdiction to go behind the collateral. . . we feel that the court then can 
be fair to all parties. 

I strongly feel that too stringent guidelines set by Congress in drug cases may 
hinder the court rather than help it as well as be unfair and unjust to some 
defendants. An example may be where a police officer of many years i" accused of 
being involved with drug defendants and the main witnesses would be drug dealers 
who have made agreements with the governments for more lenient sentencing for 
information. The police officer has children in school, is buying a home, has never 
been arrested, has an excellent record prior to this charge and has known of the 
probability of his being charged by the government for more than a year and when 
the charges are filed voluntarily surrenders. The government asks for a high bond 
and yet does not have any evidence to authorize the court in the setting of such a 
bond. I have asked the government at times if they have even a good rumor that the 
defendant will flee if admitted to bond and the answer is none. It would be unfair 
for a defendant under these circumstances to be placed under a high bond and yet 
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the charges are involving drugs and the evidence against him may be strong, at 
least it appears that way at the bond dtage of the proceedings. 

As to the designated types of bond in the present bond reform act we feel that as 
the act is written now that basically it is good but might suggest that there 
sJilecifically b!'l a desig~ation of recogniz~nce bond and a personal surety bond. The 
dIfference bemg that m the own recogmzance bond the defendant just promises to 
appear, but in the personal surety bond a monetary amount is set and if the 
defendant does not appear then the government can proceed to collect the amount 
specified. This is often collateralized by real property owned by the defendant or his 
family. If the defendant makes all of his appearances then the placing of bond does 
not cost him any money. 

In H.R. 2213 Page (18)(C)(3) the bill would require the court to issue an order 
denying. release accompanied by written findings 'of fact and reasons for its entry. 
Certaml~ we fee~ th~ courts reasons sh~)Uld be placed on the record but to require 

the above m our dIstrict would place an mtolerable burden upon the court especial­
ly be.cause Magistrat~s are not. provided court reporters for this type of hearing. The 
hearmgs are electromcally recorded only unless the defendant brings a court report­
er. 
.W~en there is an appeal/rom a bond s~tting, a written memo is provided to the 

DIstrict Court Judge and eIther a transcript made from the recording or the tape 
itself is furnished to the District Court for review. 

We feel a requirement for the court to place its reasons for the denying of a bond 
or setting of a high bond to set forth its reasons in the record would accomplish the 
purpose without placing an additional burden upon the courts. 

As a representative of the Court of the Southern District of Florida I wish to 
thank you for the opportunity to present our views. 

Mr. ZEFERETTI. I thank you both for your testimony. Of course 
your entire testimony will be put into the record. ' 

Let me say, too, at the outset-I don't know whether you were in 
the room when Mr. Hughes and Mr. Sawyer were testifying earli­
er-that in the Rules Committee we held up their pretrial sentence 
legislation because we felt it didn't have all the ingredients neces­
sary for the judges to make a real evaluation of who the people 
were that came before them. We just felt that that one instrument 
alone, whether or not he is going to return, wasn't the ingredient 
necessary for really the judge to do justice to that pre-trial exami­
nation. So that is going to be worked on, and as they indicated, it is 
being worked on right now. 

Mr. PALERMO. Theoretically, Congressman, that would be great. 
But you haven't the time. You're going to delay somebody in jail 2 
or 3 days sometimes while they are digging up the information. 

Mr. ZEFERETTI. I think we would want to know, regardless of 
whether it's a drug case or not-and I must say to you that we 
weren't talking just about drug cases, but we were talking in 
general-I think you would want to know if, in fact, he was a 
~hreat to the community, if in fact he was a threat to a person, if 
In f~ct he had a history to create more mayhem in the community. 
I thInk those are things that can be done quickly. I think you can 
get some cooperation within the criminal justice system to give you 
that information in a quick way. 

I don't think we are hindering the ability to give him justice and 
due process. I think it would be less than that if we are saying to 
you or blaming you for letting him get out to commit another more 
serious crime. 

Mr. PALERMO. Well, we're thick-skinned. That's what we get paid 
for. I know they don't--

Mr. ZEFERETTI. You might be thick-skinned, but whether or not it 
is correct or right is something else. 

Mr. PALERMO. We try to be correct. 
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But we have another problem, and it is this: The agents and the 
prosecutors, of course, when they present their case to us, don't 
want to give away any more information than they have to, some­
times justifiably so and sometimes by playing "footsies", they don't 
want to give us the information they have. They just want to say 
he is a known narcotics dealer and we want a $5 million bond. 

I have even asked them, "Do you have a good rumor that he will 
flee?" They'll say no, but they want a $5 million bond. This is 
intolerable and against our oath. But they're playing "footsies" 
sometimes, and sometimes the investigation is still ongoing and 
they don't want to give us any information. 

Mr. ZEFERETTI. That's why we feel the law should be specific, to 
give you, as we use the expression, "tools" for you to do your job. 

Mr. PALERMO. Oh, I heard that this morning. I was very im­
pressed. I heard the testimony and the questions and remarks 
made by you all. I'm not going any further on it, but I was 
impressed. 

Mr. ZEFERETTI. I want to touch on one other facet of the criminal 
justice system which Judge Smalkin brought up, and that is the 
correctional side of it. 

Unfortunately, we don't look at criminal justice as one entity. 
Everybody is talking about separate parts and what priorities 
should be given along those lines. But at the very time that we 
have all of these troubles in correctional systems throughout the 
country, we find the Federal courts have put some mandates on 
local government and the various agencies, telling them what types 
of standards they must comply with in order for them to have any 
place for incarceration, whether it be in a detention area or a 
sentence institution. So we have created a different kind of atmos­
phere at the same time we want to create some kind of laws that 
are going to give us the ability to take people off the street to 
protect society, because that really is the prerequisite of what it's 
all about. So we really have not gone into the priority that is so 
necessary if we're talking about the system as an entity within 
itself. 

There are bills, I might tell you, that are pending here in Con­
gress that lend theli:selves toward giving local government a share 
and a helping hand in meeting those capital construction require­
ments that are necessary to meet the minimum standards. So I 
would like, if you have the opportunity, for you to look at some of 
them, too. I think you might find them worthwhile. 

Mr. SMALKIN. I would be glad to. 
As you might or might not know, Federal prisoners can only be 

housed in local institutions that meet criteria promulgated by the 
DOJ, the Bureau of Prisons in the DOJ. The criteria rather, shall 
we say, favor the institutions that are more on the model of Allen­
wood-not necessarily the minimal security, but nevertheless ones 
that are modern and meet all of the sanitation re1uirements. 
They're drafted for an ideal world, and unfortunately t:nis is not an 
ideal world. 

Right now ther~ is an effort made to house Federal prisoners 
only in institutions that meet the DOJ criteria. But the problem 
really stems from a domino effect that comes from the fact that the 
State system just cannot ~andle its prisoners. The Federal courts, 

._--------

51 

~~Ir~~ kave bointefhout, have been-I will admit this-the Federal 
ave ee? e ones that have put the State courts under 

press~.r.e. But thIS .goe~ into questions of federalism and comit and 
~}~h- "hues! con~tItutlOnal issues, that are so far beyond the ~ange 
to op~~ i~~~~g t at I wouldn't want to get into it unless you want 

Mr. ZEF~RETT~. No, I don't want to go that far afield. 
it ~vWeOrutlod Just III Ike to ask one question and then I'm going to tUrn 

my co eagues. 
}f we. have a per~o~ that is out on bail and he commits ano h 

~~~moned' Inf '/.' YOU~ opInIOn, should we reinstate bail again on ~h:~ o tense. 

::r;:.ht ~f=~'h~;p:~~d:~~!:~u!~ ~:s~eJ!':;' gi~:;.d~~gd~;e~ 
Mr. ZEFERETTI. What do you mean b "fl' "? I d ' 

stand. If ~e has committed another crim~-I':nm:rll~' °bn ttunder­
one that IS out on bail-- Ing a ou some-

Mr. PALERMO. He hasn't been tried yet. 
. ¥r. ZEFERETTI. I understand. I understand that u d th 1 
I~dk~~~efu~ ~~~~h~~O~~!!.Uilty. But he has commit~dror l~asabe~~ 

Mr. SMALKIN. It might also be a crime over which M C . 

~:t;;~eisF:~~~i~ ~h~1-j:;at~~~~t h~a;:vik~~.diF~~o~~!:et~f~ 
mIght have been caught carrYIng a handgun h' h' P e, e 

~~d~::i ~~d i:~~~ot~d? 'ie::~td that !::r~i' ~~i;llS S~~ltt;~: 
een prop?sed woul~ allow. us to take that into account. a ave 

C But agaIn, ~he ph!losophlCal issue that has got to be addressed b 
di~~~~~~ ai~ s~O~dk this is wit~in the Legislative B~anch's sol~ 
~=~ivteh det.etntion for F~d:~a~ ~;}~~~s~~~~t~~n y~~e s~~i~~a~'~ ~h~ . 

, en 1 seems to me there is tt t . . . that the ind' . d I pre y s rong a prlOn eVIdence 
arrested whi{;1 o~~ o~o~~~e:seda~e~h to ~~e t community if he is 
something we h Id . h f . en a seems to me to be 
whether to conti~~: the r;~r:o~l!rn ~~~:r~ftb~. adccount in deciding 

Where he h . t d un . 
lease from Fed~r~lm~Je ttnother Federal offense while on re-
current law, say that the 'lik~rili y~U fcan, of course,. even under 
because of the fact that the . d~o. d 0 r~appearanc~ IS le~s strong 
penalties and under current IYa:I ua IS now faCIng heIghtened 
again sort of sub rosa, take it into a[c~~itr~~~~lY could, lalthough 
amended to specific 11 k th . e present aw were 
it would be an easie: thi:atoe do. ese considerations pertinent., then 

%.~ ~IV~NGSTON. Mr. Chairman, would you yield on that point? 
point. gI' ge~t~ ~i~tl~U~o I follo~ed ~ou pretty well until this last 
distinction between thenc;:d:ral w en we ~tart ~alI?n~ :;tbout the 
tainly if he gets arrested for d angl the ~ate Jun~dlCtlOn~. Cer-

~~~.thing like that, you're not g~~g etoPb~ i~~li~~i~~:~!~ h~~ 
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. . n of murder while he is . . k d up for SUSPICIO h' h But suppose he IS pIC e tons of State offenses over w I~ 
out on a Federal bo~d? .T~e~~ arB t my goodness, I would ?ertaln­
you won't have any JurtddlC l(;>ll •. I u ~onsider and revoke hIS bond 
ly hope that yo~ w~)U serIOb'S ~s of Federal jurisdiction. 
without turning It ahldeld~~~:k ~hat in many cases, Congresslmda~ 

Mr. SMALKIN. I S OU 1 b se"""ious enough that he wou n 
Livingston, the offense ~hul~ta~e offense. If the individual s.ho~ld 
be released on bond for e t t offense at least in our dIStriCt 
be released on b?nd from th!o~l~ bring thi~ to our attention and a 
the pretrial serVIces agen?y d' t I to reconsider the terms of 
hearing would be held Imme Ia e y . . 

release. I the only relevant consideratIOn IS 
-But again, under current aw, . wh an amendment, if any, or 

likelihood of reapp.earance. Tdhdat IS a ~roblem, an amendment to if the Congress Wishes to a ress 
current law has got to be enacted. to tell me that if a drug agent 

Mr. LIVINGSTON .. Do,,~ou me~n rove it; he hasn't been picked up 
came to you and saId, W e c~n h 'ust knocked off one of the key 
on a State. offen~e. But w,,;,th:::~a ~ Ja State case, unrelated. to you~ 
witnesses In anot:her calef' ,lbe a@e to arbitrarily rev~ke hls.bond. 
own case, that yoW

U nOr hould hope it wouldu't be arbItrary m 'dY Mr. SMALKIN. e., s d that cir"umstance, again we 0 
case. But I would t~Ink thtaht u~ e~o ~ do th~t under existing law. not have the speCIfic au OrI y . 

Mr. LIVINGSTON. That's frig~telln:~rsOnallY wouldn't make any 
Mr. PALERMO. If I may, ~I;, S ate or Federal crime. But how 

distinction between whether It sat t come to us-he is ex parte so in the world can we have an agen 

it's not in open court-- h hearing before you-- . 
Mr. SMALKIN. YAod ~alle;~ th~;~:formation. If they want to btrIng 
Mr. PALERMO. n e and resent it in open cour , or 

it to us through the U.S. AttordeY
1 would hear it. But we are Il?t 

even in ~hambers on the recor , And for me to take an a~ent In 
prosecutIOn. We areh not d~fer~egive me information, especIally. of 
my chambers and e ~alnt~ yoath He would be ex parte-Ing that type, I would be VIO a Ing m . 

me. h m We work in the middle of the We have great sympathy, for t eki · g at night to be available to 
night when we know they re wor l' ts We don't like it but we 
give them search warrants or ~0I?) a~fs 'our duty. We understand 
do it. We don't have to, but cer 1m y ersonally I would see any 
their position, but we ha:v~ to - t~a~h~ther it is' serious, whether 
crime and let us be the JU ge ah th it is State or Federal. I 
it's a shooting or .w~atfot, w ~ha~r basis. But for somebody to 
would!l't make ~ dISt~hc I~~llo~s this in open court. And when the 
come In-ma~y ~Imes e~ It ether different. 
facts are out, It IS somet~llng fh o~ty Congressman Livingston, that 

Mr. SMALKIN. The onq au ~rI 't take into account the threat 
I now know of that would perid~ us threat to the administration of 
that the individual pose~ wou e :der in our circuit, the unpub­
Federal justice, a~d. thIS c.omes u ~ ublished case that we can 
lished Phillips deCISIOn. Iths ~~ie~V~f ou~ circuit, it i~ no~ supp.osed 
cite as precedent. Under. e t So we are acting In entirely to be cited as precedent In open cour . 

53 

uncharted waters, at least lerr,islatively, if I were to revoke some­
one's bond in light of the commission of a State offense or a threat 
to someone who is not involved in the Federal process of justice. 

Mr. LIVINGSTON. Gentlemen, I thank you for responding. 
Mr. Chairman, I thank you for yielding. But I can envision any 

number of circumstances under which that would be a gaping 
loophole and it concerns me greatly, that you might have very 
dangerous people walking out on the streets under Federal bond 
committing some very serious offenses which apparently these gen­
tlemen can't take judicial notice of. 

Mr. ZEFERETTI. This is why we sort of held up that pretrial 
sentencing bill, until they did some work on it, because we felt that 
their hands were tied in this whole procedure. 

Mr. Rangel. 

Mr. RANGEL. I don't envy the position that you judges find your­
selves in, because we'll give you all the discretion-at least they 
will-once it appears as though you made a mistake, and you can 
bet your life that "thick skin" is going to be tested. 

Now, I can't for the life of me see why you really need more 
authority with the discretion that you have. I can tell, Judge 
Smalkin, that you're almost asking for this legislative change with­
out saying it. But it would appear to me that in the situations 
presented to you in the hypothetical by the chairman and Mr. 
Livingston you do have discretion to consider that in view of these 
other offenses, alleged crimes, that the propensity for someone to 
flee the jUrisdiction is increased by the new charges. 

As a former prosecutor, it could be the whole case may not want 
to be exposed at that time, but I always thought that even the 
quantity of the drugs involved-we didn't have calculators then

y but you would be able to tell the judge how much money was involved in the transaction-_ 
Mr. PALERMO. \Ve take that into consideration. 
Mr. RANGEL. You can take so much now into account, that you 

don't have to convict the man or woman right then. It just seems 
to me that the more you ask for legislative assistance, and the 
more you ask for legislative tools, the more you're going to be 
messing with the Constitution. It just seems to me that it is really 
bad when you are going to have to decide who is dangerous to 
society, because someone said they're dangerous to society. 

I hope no one on this committee is asking that you explain this 
to the judge in his chambers. There's a record there. You bring the 
man into Court and you say exactly what he is charged with. It 
seems to me that the serious nature of the charges-of Course, 
there are other factors that you have-would be enough for you to 
detain people sometimes without bail, no matter how good his past 
track record or credit record was, if in fact it's a serious crime. 

We have problems with those cases in New York where some­
body-and it's not Federal, really-but in narcotics cases where 
clearly-and I'll never understand why the judges do it. The fellow 
has half a dozen mansions, two or three Cadillacs. His workers are 
wealthy. And he comes into Court with a battery of lawyers, and they set bail at $10,000. 

Mr. PALERMO. That's practical thinking. I sometimes ask the 
lawyer-and he doesn't have to answer it-ttare you paid?" 
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Mr. RANGEL. Of course. 
Mr. PALERMO. If he is paid, it is less likely that he is going to 

flee. Now, he will put up a bond and flee, but you don't pay a 
lawyer $100,000 and then flee. [Laughter.] 

Mr. RANGEL. Especially when you know the lawyers and you 
know what their fees are, right? 

Mr. PALERMO. I don't have to ask him how much. I know the 
lawyer. We're acquainted with them. 

Mr. RANGEL. My question really is, Do you need more tools as 
relates to bail? I fully appreciate your dilemma as to where do you 
put them. 

Mr. SMALKIN. I don't want to overstate the case, and I think the 
system, Congressman Rangel, has been working very well--

Mr. RANGEL. We have the tools anyway, to get reelected. But I 
want to make it very clear, do you need any more tools? 

Mr. SMALKIN. As the statistics point out, as far as insuring 
likelihood of appearance, I think the present law has been working. 
I am an advocate of the "if it ain't broke, don't fix it" school, 
especially in legislation. I sure don't want more legislation than is 
necessary. 

Mr. RANGEL. That's what we're talking about, you know, Judge. 
Mr. SMALKIN. Then the question is what is the necessity for it, 

and obviously I think there is a perceived necessity on the part of 
members of this committee and Members of Congress and the 
public as well. 

Mr. RANGEL. It is perceived that they report the case that you 
make a mistake and they don't report the day-by-day tensions 
and--

Mr. SMALKIN. That's always the case. 
Mr. RANGEL [continuing]. And what you're doing, because it's 

subjective and you have to make these decisions one after the 
other. 

Mr. SMALKIN. Nobody pays any attention to it when it works. 
Mr. RANGEL. People can't get to your court. They get to us in the 

districts, and we say we have a piece cf legislation that will man­
date those judges to take these people off the street. That's what 
we're doing. 

Mr. SMALKIN. All of the considerations that you mention can be 
taken into account under the broad language of 3146(b). There is no 
question about that. 

The point is, though, that if you set a bond you know the individ­
ual cannot meet, then are you faithfully executing your duty to 
enforce the Bail Reform Act as it is now written. Because the Bail 
Reform Act, as it is now written, directs us to set a bond that is the 
least restrictive bond that we can under the circumstances to 
assure reappearance. I get very upset when I'm operating in the 
interstitial areas where there isn't clear legislative guidance, espe­
cially in an area like this, which is so fundamental to the individ­
ual's constJ.tutionalliberty rights. 

I think the Congress would not be overburdening the legislative 
roster by just increasing our discretion a little bit. I don't favor 
some of the bills, like for example Senator Kassebaum's bill, which 
I think is way too restrictive. But I do favor something like Senator 
Bumper's bill that does let us take into account the likelihood of 
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the individual to commit th 
neMes and other members ~f th~ ~~fenses,. especially against wit-

m~mr~nd~?t ~o~d~fte t!:,e e~;~~d,::~Ildn~~ J;~~ ;~1nidf~~~~~I~ 
ase upon what you 'ust 'd a : 

:~~ !h~ww~taA:~~/hve ~r ce~~~i~l~n&I~ C:t:;~i~~it;::;~ons where 
that he could cause h:rI~e~~ ~yt, r~1ardless of what that b~i1ei~n:; 
community :f he's let 0 . mse ?r to the other members f' 
h~ur .~uty to either refus~tb~TI ~~~~ ~~~tbn~e dOh~'t you think

o itt~: 
MWl Snever be able to put it up? al so Igh that you know 

. r. MALKIN. If the likeliho~d f' . 
bCc~sS to resources is so strong th 0 fhtht IS so strong and the 
. on , yes,. Congressman Shaw 'th ~? we ave a duty to set a high 
Ing of agaIn current law th ' . a s cc;>rrect. But under the re d 
restrictive condition that '~l entIre notIOn is to find the very I a t 
bond. which is very high :- d~~sure appeara:r;tce. In many cas::~ 
furned conditions of the bond_s:fti!erms, whICh ~eems under the 
hY;hsb and houdr .or two after arrest ~lf:~~ess h wthICh OCCurs some­
. . on an In walks a bonds '1 . w a appears to be a 
IS qUIte obvious this is not a d t man 0 mInutes later to post it It 
on the street. e errent to the individuals being ~ut 

Mr. RANGEL. Well, I wonder h . 
and I do,n't want to get involved'Y ether It .should be a deterrent-
stuck WIth the ConstI·tut· In preventIve detention But ' 

d 'f IOn no matte h t . you re 
~n 1 we mandate that ou'· r w a we try to do with it 
Information that's avail:ble' ~:t~ all ff the. factors, with all of th~ 
mIne whether or not you b~1ieve ow Ittle IS ava~labl~, you deter­
tha~ cour~ when you tell him to b t~e defendant IS gOIng to be in 
YOMU re paIned because you set bonde I~ thhat Court. So don't act like 

r. SMALKIN. This would be an. e got out. 
Rhngel, whe~e the individual do~~~t 1\ a situation, Congressman 
Were the pam would come. s ow up afterwards. That's 

Mr. RANGEL. Of course. But 0 ' 
~h~se you set bail and the fellowYc u l~o; t run around excited be 
b Ings happen, and mistakes have ~u hn make it. Of Course, thes~ 

eMcausSe he made bail he is not com' 0 bapPken. It doesn't mean that 
r MALKIN Oh Ing ac Mr' R " no, of course not . 
. ,ANGEL. Bail is a deterr t' 

hO~her s house, that he can't go era d~~D that he doesn't forfeit his 
er :mrrowed the money, because he o.:ve:~ehnt places now, wherever 
. . .concerned that when . e .money. 

hIM InSJail, I'm worried about~o~ start thInkIng about how to keep 
. r. MALKIN. Only in th . . 

lIkelihood of flight. In all e thlrcu~stances where there is a hi h 
makes bond, that's fine. 0 er cIrcumstances, if the individu~l 

Mr. RANGEL But eve . h 

J~itP~~:do;~h~~nk of cre~i:twa;~etoli~~~0~atOhiflg~1hta'nYdO? 'la~e 
MS' , Jal IS 

r. MALKIN. The one that I h 
ft:°perty bond that is posted by £ aV~1 found ~he most effective is a 

at I favor personally. amI y or fnends. That is the one 
Mr. RANGEL. Exactly. 
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. h t are here to give you tools, ~ut I 

So again, I am sayln~ t a we with the flavor of this commIttee 
hope you don't ge~ carlrIdd. awa~at traditionally has worked, ~s you 
and ask us to get lI~VO v~ In w d ·n be critical when a mIstake 
put it It is broad dIscretIOn, an we WI 
is mad~. But that's just a ~art o\the ~afur~k in practice does work 

Mr. SMALKIN. In fact, ~ e sys e~n the narcotics cases, I will s~t 
fairly well. Most of the time, even 1 ert We in Maryland don t 
a bond that can be. secured. bY

t proPmu~h as Magistrate Palermo. 
have the problem wIth transle~ s aI will set a bond in terms of 
But there are many case~ hl heenough to assure reapp.ear:a~ce, 
money that I thoughtb,,?"a t~ t that's not the case. The Indlvldu-
where it has ~ecome 0 VIOUS a . . 
al has posted It i~~kdyou're doing an extraordinary job and ~t \1 

Mr. RANGEL., nt ~ press people out there to talk abou a 
too bad you can t g~ ~o~e . 
the people that are In JaII-- 'not worried about the publIc-

Mr. PALERMO. Congressman, we re . 
ity. Just raise our sal~ry. [Laughter Jd very much so. We are askIng 

We are cvncer:ned, lIke you are, at ma·or changes. 
possibly suggestIn~ refiTeme~ts, r5° mndon bond on the one p~rs(;m 

It is mind bogglIng. I ~ a teen there really felt was blggle, 
who I, in all the years . ave d with' that. Two hours and he 
biggie, ~iggie, thek c<?fwn ;o~~~ aa~ew York charge and anothe~ 
was tryIng to mad h lId h ~ and due to other reasons he was no 
minor charge .an e. Imff Trul one of the biggest ones. 
released. The Jury let hfid 0 t ·that fhe two couriers we caught ~eav-

We know-I felt ~on 1 en .lron-incidentally, mixed up. In a 
ing the country wIth $1.6 ~~o~ ht they had bad informatIO~ at 
monopoly game-t!:e ag~hts $1 million in hundred dollar .bIlls, 
first. Another courIer .WIt over nt sa s, "We have good ll!for­
within 2 weeks. In thI27 cas~l{?e aS~llars' y worth of busin~ss !n 1 
mation that he had mi IO~ces on cocaine There's a bIg dlffer­
month wholesale," wholesalde pr~ ·1 I this ca~e the judges upheld 
ence between wholesale an ~e al. n 
it. But he was ready to make It. $100000 used to be a big bond. 

Where do you go? I. mea~, , 
Mr. ZEFERETTI. It .is fr.Ighten.lng. ·t· mind boggling. Where do we 
Mr. PALERMO. It IS frlght~~Ing, 1 IS 

go? It is just everYdcas~t decls~o~-leave the wrong impression. I am 
Mr. SMALKIN. I on wan 0 is able to make the bond or post 

certainly glad when dsobmeb~11berty pending t.rial, and the person 
bond and get out an e a 
shows up.. that I have tried as hard as I 

The ones that pain me are the .oh~s nd mandated under law, and 
could to do what I thought was rig re fhe ainful ones. 
it just has not w?rked out. Those da I thi~k to ease that pain. But 

There is nothIng you ~n canlit~ie bit.' . 
you can broaden :b~dWy r~~~:fect. We are just trying. 

Mr. PALERMO. 0 . ? 
Mr. ZEFERETTI. Mr. GilmanM· Ch irman. I will try to be brief 
Mr. GILMAN. Thank y.ou, r. a 

because our time is runninJ. d S lkin and Palermo for giving 
I want to thank bot~ u ged tk~ g us down into the trenches 

their time to the commIttee an a In 

-------- - -----
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with them. I think it is important to this committee to recognize 
some of the problems you are confronted with. 

Am I getting the proper impression from you that you feel the 
law is all right, that you don't want to be mandated? You want to 
change it a little bit. I want to make certain what that little bit is 
that you feel is important to you. Is it preventive detention? 

Mr. PALERMO. Not for me, necessarily. I personally worry 
about-hysteria bothers me. I can never forget our American J apa­
nese citizens, what happened to them in hysteria, and it upsets me. 

Mr. GILMAN. Well, we are not dealing with the hysterical mo­
tional. When you said $27 million in 1 month that this man was 
trafficking in--

Mr. PALERMO. Yes, sir. 
Mr. GILMAN. That is not hysteria. 
Mr. PALERMO. No, sir. We tried to handle it from that basis. And 

he didn't get out of jail until-of course, the jury found him not 
guilty on the major charge. 

Mr. GILMAN. My point is, this is a distinctive type of cri~~. We 
are dealing with big business here. How do we handle it? How do 
we keep them off the srreets? 

Mr. PALERMO. Wen, basically, we evidentally must be doing 
something right with the percentages we have. We still should do 
better. We are trying to do better. We could use a refinement. 

On my statement, that I didn't read, I said that basically the law 
that is before us is good, and it has been working. I feel that 
definite authority on letting us go behind t;he collateral would help. 
We are doing it now, but in a little bit roundabout way, where we 
feel it. In the Nebbia hearing I know that Judge Kyle, the judge in 
Congressman Shaw's area, does that quite a bit, and I have been 
working with her quite a bit on that. 

Mr. GILMAN. To go behind the collateral to see the sources? 
Mr. PALERMO. Collateral, yes. 
Mr. GILMAN. What will that accomplish for you? 
Mr. PALERMO. Well, if we can get behind and find out that they 

have an interest in the bonding agency, for instance, or that they 
are a mule and the man is putting up the money for them, that, to 
me, would say, if it is a mule case, he wants to get him out of town 
or he wants to get him out of the country, or get him out to kill 
him. 

This man doesn't have the money. Yet, somebody comes in with 
a $100,000 bond. If you just say, "Well, some friend came in and 
put it up," what can I say? The bond is up. 

But if it is a mule--
Mr. GILMAN. Are you prevented, Judge, from pursuing that kind 

of questioning at the present time? 
Mr. PALERMO. It is a question, and I am afraid, when it is 

appealed, it is going to happen. But with just a slight refinement 
we would have that authority. We do it under this Nebbia case, 
which was there was an interest brought in the bonding company, 
as I understand, and they said, yes, you can go behind the bond. 
And we use that to death on cases where we want to get behind 
the collateral. 

Mr. GILMAN. Isn't that sufficient authority right now for you to 
pursue until that--
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Mr. PALERMO. We are using that. But we are ge~ting backfired. on 
it. It would help if we had a specific refinement In the law sayIng 

s°iv.t:r. GILMAN. Taking the Nebbia decision, putting it into statute? 
Mr PALERMO. Or close to it. $500 000 
yo~ know, when they go down and pay a . lawyer . ' , 

$300000 or more that lawyer is not going to mISS anythIng. And 
he has got all th~ funds to do these things. And, God bless them, 
many of them are fine and honorable men. But when.you get those 
kinds of fees, they are not going to pass up any possIble appeal or 
whatever. . hId th 

They are not all-we have some fine, upng t awyers .own ere 
who I respect highly. Some, of course, when you practice . law as 
long as I did and have been around, they are on t~e borderlIne and 
T)a~ticipating. You can't prove it, but we know It. Some of them 
have been shot down there, two of them, lawyers. . 

Mr. GILMAN. Besides the Nebbia language of allOWIng you to 
inquire further into the source of the bond money, what other area 
do you feel must be-- . 

Mr. PALERMO. Danger to the communIty. . 
Mr. GILMAN. How do we take care of the danger ~o the communI­

ty? Should it be written into this statute? Should It be a mandate 
upon you? ... h' 

Mr. PALERMO. We should be given the dIscretIOn wh.ere, In t eir 
o inion a man would be a danger to the communIty,. ~roa~ly. 
PMr. GILMAN. Do you think that th~t i,~ a sufficient definItIOn, Just 

those words "danger to the communIty? . 
Mr PALE~MO. Yes, sir. The only danger to the. commun~ty. that 

we h~ve now, that I feel from the cases in law, ~s where ~t IS an 
obstruction of justice, where they are going ~o Interfere In that 
particular case, we can take danger to co~munIt:y. 

Mr GILMAN. Let us take a major traffIcker hke you sug~~ste~. 
Would you consider him to be within the realm of that definItIon If 
we provided it by statute? . . 

Mr. PALERMO. I would if he had a silencer, an automatIc gun In 
the trunk of his car. I do that now. 

Mr. GILMAN. Suppose there isn't the .silencer? Just the fact that 
he is a $27 million trafficker, is he consIdered to be a danger to the 
community? . f h It 

Mr. PALERMO. That is an alle~atIOn at our stage 0 t e ga~e. f 
might be very flimsy. These policemen we had last we~k, nIne 0 

them, they may be guilty, I don't know. B~~ they come In and say, 
"I want a high bail bond on each of them. They have nev.er b~en 
in trouble. They have an excellent. record. Th~y have a famIly wIth 
kids in school. They are charged With a narcotics offe~se. . 

Who are the witnesses probably against them at thIS sta~e In t~e 
game? It looks great, the evidence. The ~eight of the eVidence IS 
reat The witnesses against them are gOIng to be the bums ~nd 

rhe n:arcotics dealers that the GoverIl~ent ~as made deals With. 
You give them lenient sentences to testify ag~llnst them. 

Mr. GILMAN. That is what I am troubled WIth. . 
Mr. PALERMO. Right.. "t ? 
Mr. GILMAN. Do we define it Just as a danger to the communI y. 

Or must we go a step further? 

" 
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Mr. PALERMO. I wouldn't go too far and try to define it. It would 
be my suggestion to let us have the discretion. 

If a man i!:l caught with a gun, to me, that is something to be 
considered as a danger to the community. But not every time. 

Mr. GILMAN. Do you think that should be built into 3146(b) then? 
Is that what you are saying, to put danger to the community as an 
inclusion to Title--

Mr. PALERMO. Yes. Everyone I have talked to would like that 
discretion. 

Mr. GILMAN. Do you agree to that? 
. M~. SMALKIN. W~ll,. I would perhaps word it, Congressman, as 

lIkelIhood of commISSIOn of further offenses of a serious nature 
while on release. Perhaps that would be a way to word it. 

Again, this is not a judicial decision, a decision whether to insti­
tute a program of preventive detention. It is not a decision which is 
essentially judicial, it is a legislative decision. It is up to you all to 
decide whether this is going to be the policy of the country. 

Mr. RANGEL. We don't need any judges or prosecutors with that 
type of legislation. You can walk the street and determine whether 
somebody may commit a crime and jail them. 

Mr. SMALKIN. Well, I don't think that is the case, Congressman Rangel. 
. Mr. RANGEL. I mean, that language, if you as a lawyer and" a 
Judge can ad<;>pt that la~guage, which is great politically, then I 
could extend .It and say, On the way home from the courts, if you 
see any:body In the street that you can look at that looks like they 
are gOIng to cause a problem, and we will put them aside until"--

Mr. SMALKIN. I think that every rule of law can be extended-­
Mr. RANGEL. You are going to let this Congress give you such 

broad discretion, and if you make a mistake then then they are 
going to take your robes, because there won't be any way for you--

Mr. SMALKIN. They will probably have to stand in line behind 
lots of others. 

Mr. RANGEL. And what happens to judges less courageous than' 
you who come do:vn here to help us is that the thing to do, then, is 
not to make a mIstake and put everybody in jail. You know that. 
And this guy will be less likely to make a mistake than you in 
weighing the evidence. 

I am sorry, but we have to give them more tools. 
M~. PALERMO. I would say this, that I have, and most of the 

magIstrates that I know of have the same feeling that there goes 
with the grace of .God ~~ or my kids. I don't want my daughter or 
my son thrown Into JaIl to be raped or whatever, unless it is necessary. 

I strongly feel that way. I look across there and I will say it 
"Th,ere would go .by the gra?e of God me or my kids." I am not 
anOInted or anythIng else. I dIdn't even tllke a judge's test. 

We try, and our record is good. I am with you philosophically. I 
don't want to legislate and getting into the-I don't want the 
Courts getting in the legislature. 

Mr. SMALKIN. No. That. i~ why I would disfavor, for example, 
Congressman Rangel, prOVISIOns such as Senator Kassebaum's bill 
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h the burden of proving by. cle~r 
which says that t~e defendant as for example has family ties In 
and convincing eVIdence that 1;e, t do with' the orphan or the 
the district. What are lOu fOIngth~ defendant proved those by 
transient, or wh~teyer. . dn ess we couldn't release him on recog­
clearing and convIncIng eVI ence, 

- - ---~-------- - -----

nizance. know racetrack people that cash 
I have had 10 perc~nters, yo~ k t~ avoid taxes for you. These 

your winning tickets m.rt th~ ~a~hey were born, practically. And 
people haven't had fami ~es t inC nd alcoholics and what have you. 
many of them are tr~nsien sh' a because you can find them at 
You know they are gOIng to s ow up, . 
any racetrack. . e that you are adopting, specIf-

Mr. RANGEL. That specipc lan'1~agI interrupted, but you said you 
ic language ~ha~ you can lVe WI . 
could live wIth It

W
' 11 I . d I could live with it if Congress w~shei 

Mr. SMALKIN. e .' J..~aI atter of the policy, the natlOna 
to make the determInal"lOn as am. to balance-this is the way 
policy of the. couI?-try that we are ~~;~~en the safety of the commu­
the balance IS gOIng to ~e struck tion of further offenses, and the 
nity in general and t e preven d I should hope that we ~~uld. be 
liberty interests on t~e ot~~r ha~ lY so as not to work an InJustice. 
able to exercise our discre ~hn w;:~ute I am suggesting is in. a~l the 

Mr. GILMAN. qf cour~e,. e s 't I punishment cases, but It IS not 
proposed legi~latlOn. It IS In capi a 

in Mr: S~:~~;~.citsf:·also in posttrial release. 

Mr. GILMAN. Yes.. d time is gone already, I am very 
Just one other questI°fh an h mlage of prison space. Is that pre­

much concerned about el'~ or reman around the country, Feder­
dominant in every metropo 1 an b~ 

al prison space? t I It is an absolutely horrible situation 
Mr. SMALKIN. Despera e y. . marshals in it to go up to the 

when we have to take ~ C'1! ~~~ :iddle of the night to get prison­
middle of New York ~Ity ll~ ·th their lawyers, not that there 
ers. They can't have. Inter.vIe~~ N~w York City. 
is anything wrong wIth gOIng l·ft d that 

Mr ZEFERETTI. I am glad you c arI Ie . 
Mr' SMALKIN. It is a lovely place, b1.t-t Mr: ZEFERETTI. It is.a nice pl8;ce t? Fl~rid~-' _ 
Mr. GILMAN. What IS happ~n~ng In it is probably better than the 
Mr. SMALKIN. If you are a prisoner, 

Baltimore City Jail. f kl . a minor case I try to avoid putting 
Mr. PALERMO. We, ran y, In h I doesn't have anywhere to put 

a man in jail because the mars a 

hi
Mr

. GILMAN. This becomes a predominant consideration in your 

mind. . A d th are pretrial not-- . 
Mr. P ALERMO. R~gh~. n ese sa e As ou push people In 
Mr. SMALKIN. It s like ~u~h~ra T~~ p;oblem ~s that we are j.ust 

one end, they come out t e . t ke into account as a practICal 
feeding the input. Wey do h8:Vh;o a well add that' as a practical 

roblem, jail space. We J:?I&" as 
~oncern to the list of criteria I? 3146(b). 

Mr. PALERMO. And it is gettmg worse. 
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What has been recommended and what has replaced the surety system is an 
option which permits the defendant to post 10 percent of the bond amount with the 
court. Consider that the defendant who posts such a bond has a real stake in his 
own appearance since all or most of the money posted will be returned upon 
completion of the case. It only makes sense that the elimination of the surety option 
and the substitution of the 10 percent option will result in a better appearance rate 
for the simple reason that the defendant owns an interest in his appearance. 

In conclusion, it is my belief that if the Act is amended to permit judges to protect 
the safety of the community by imposing conditions designed to accomplish that, we 
can virtually eliminate the need for surety and other financial conditions. 

THE ROLE OF THE PRETRIAL SERVICES AGENCY 

At the time that the Bail Reform Act was being designed and debated, a parallel 
bill creating the D.C. Bail Agency was also being debated. Since the District of 
Columbia was a federal jurisdiction to which the Bail Reform Act wOllld apply, and 
since the District of Columbia federal courts had jurisdiction over crimes that would 
have been state crimes in other jurisdictions, testimony was overwhelming that an 
agency should be created to assist in the implementation of the Bail Reform Act. As 
a matter of history, the Bail Reform Act and the D.C. Bail Agency Act became 
effective in September of 1966. 

Between 1966 and 1970, the Act as it was implemented in the District received 
careful scrutiny as did the Agency created to assist in its implementation. As the 
result of this scrutiny, in 1971 the size of the Agency was tripled, its budget was 
tripled, and its functions were expanded to permit a number of services not mandat­
ed in the original law. Those services are provided today and are similar to the 
services described in Title II of the Speedy Trial Act of 1974. 

Prior to 1971, most of the D.C. Bail Agency's work took place in the United States 
District Court for the District of Columbia. During the five years between 1966 and 
1971, the system witnessed a drastic change in the release practices of the courts. 
The proportion of people released on personal recognizance increased from only 5 
percent in 1966 to nearly 60 percent in 1971. The overall release rate jumped from 
45 percent to 70 percent. The pretrial detention population in the D.C. Jail dimin­
ished despite an overall increase in the number of cases coming into the criminal 
justice system. In addition, failure to appear rates and rearrest rates were studied. 
Because of the difficulty of obtaining sufficient dat9. no one could really say whether 
these rates increased or decreased. At the same time, there was a "feeling" that the 
rearrest rate was climbing although the failure to appear rate seemed to be con­
stant. 

Since 1971, we have continued to serve the Federal courts in the District of 
Columbia. The value of this Agency's work can best be described by reference to the 
fact that better than 90 percent of the defendants charged in the United States 
District Court are released and more than 95 percent appear as required. At the 
local level, the Agency's workload in Superior Court for the District of Columbia, 
while higher in terms of actual numbers of cases processed, has about the same 
results. 

The D.C. Pretrial Services Agency has a staff of 44, a budget of slightly over one 
million dollars, utilizes a fully automated system, employs law students and gradu­
ate students as its main professional work force, conducts more than 24,000 inter­
views a year, supervises more than 14,000 conditions of release (an average of 3 
conditions for the nearly 4,500 people on release at any given time), prepares 
reports in every case prior to the setting of bail by the Magistrates, generates 35,000 
notification letters, records 76,000 "check-in" calls from releasees, records 16,000 
"check-in's" by people who appear in person, and submits information for use in the 
presentence reports of all defendants convicted for whom presentence reports are 
prepared. In 1980, the National Institute of Justice of the United States Department 
of Justice cited the work of the Agency as "exemplary" and declared it an EXE'mpla­
ry Program worthy of emulation. 

Under the terms of the speedy Trial Act of 1974, experimental agenciE's were 
created to assist the other Federal Circuits in implementing the Bail Reform Act. 
These agencies were to interview, verify, and present reports concerning those 
charged with crime to assist bail setters. They were also to provide social services 
directly or referrals to community based agencies that could provide those services, 
provide information at sentencing, monitor conditions or release, and perform other 
functions as designated. It is obvious that these services were mandated so that as 
many people as possible could be released pretrial with conditions that would insure 
their appearance (and protect the community, although this purpose is illegal under 
the present law). How an agency approaches these tasks can dramatically affect its 
impact on the ultimate implementation of the Bail Reform Act. If, for example, an 
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Myth No. 2.-Preventive detention statutes are one surefire way to protect the 
community fron; an increru:e in "bai.l crime." ~he ~ard. evidence. points to the 
opposite conclusIOn. Preventive detentIOn, where It eXIsts, IS rarely mvoked today, 
not only because prosecutors are unwilling to seek preventive detention because of 
due process prerequisites and expedited t;ial schedu!es but ~ecaus~ such a measur~ 
is unnecessary. Instead, at the prosecutor s request, Judges sImply Impose extraordI­
narily high bail-which the defendant cannot raise-on the phony ground that the 
suspect is likely to flee the jurisdiction. . . . .. 

Myth No. 3.-The more serious the Crime, the more lIkely the possIbIlIty that an 
offender if bailed will flee. This is the most pervasive of the prevailing myths. 
Recent data confirms an opposite conclusion-that motivation to flee does n~t 
increase in direct proportion to the seriousness of the offense. The poorest ball 
risks-those most likely to flee rather than appear at trial-ar~ not th?se cha~ged 
with murder rape and robbery, but, rather, suspects charged WIth relatively mmor 
offenses such as larceny and prostitution. 

Myth No. 4.-The setting of a financial bond is an effective way to guarantee a 
suspect's appearance at trial. Study after study demopstrates th!;lt the setting .of a 
bail bond discriminates against the poor and that a SImple promIse to appear IS as 
effective as the use of the bail bondsman in assuring appearance at trial. At the 
same time it is clear that many who post bail (accused alien smugglers and 
narcotics t~affickers, for example) can post even high bail, consider it a business 
expense, and fail to appear despite the substantial investment. 

Those of us who are a part of the existing bail system continue to witness first­
hand the evils traceable to these prevailing myths. The hypocrisy of the current 
system is responsible for the pretrial detention of thousands of s?spects. It is ~ime to 
recognize that consider~tions C?f commun~ty safety s.hould candI.dly an~ pubh7ly be 
taken into acc,' lJ.t by Judges m attemptmg to fashIOn appropnate ball condItions. 

There have been a number of proposals introduced that would amend the Bail 
Reform Act to permit the open consideration of community safety. The best of the 
bills first requires the court to make a bail release decision based solely on the 
likelihood of the defendant's future appearance at trial. Once a decision is made to 
bail the suspect, however, the court is given new authority to take into considera­
tion community safety in setting release conditions designed solely to protect tpe 
community. The bill thus requires that the issues of appearance and commumty 
safety be treated separately and openly. And the bill also prohibits the use of high 
money bail as a vehicle to jail defendants perceived to be dangerous. 

We all have a concern for community safety. Since recent data demonstrates that 
those charged with serious offenses are among the most likely to appear at trial, we 
can no longer continue to justify their pretrial detention on some appearance-based 
rationale. Rather, we should fashion bail release conditions designed to protect the 
community while, at the same time, assuring the release of those who have not yet 
been convicted of the crime charged. We can conclude from experience and from 
confessions made by bail setting magistrates that the issue of flight is neither the 
first nor the most important consideration at the bail hearing. 

THE SURETY CONDITION: AN OUTMODED ALTERNATIVE 

The American Bar Association, the National Advisory Commission on Criminal 
Justice Standards and Goals, the National Association of Pretrial Services Agencies, 
and the States of Wisconsin, Kentucky, Oregon, and Illinois have all concluded that 
the surety option of release serves absolutely no purpose. Both associations h~ve 
recommended abolition of surety for profit. In the states named, the surety optIOn 
has been eliminated and data reveal that neither recidivism, as measured by rear­
rest, nor failures to appear have increased while the percentage of people who have 
been able to secure release has increased. In fact, the commonwealth of Kentucky 
has made it a crime to post bond for profit and the Kentucky Supreme Court has 
upheld the validity of that law. 

The surety bondsman has existed in our criminal justice societ.y as an independ­
ent business person who exists to make a profit. In most cases, a surety charges 10 
percent of the bond set as his fee for effecting release. That fee, once paid, is 
nonrefundable. We have permitted this enterprise on the theory that the bondsman, 
having substantial monetary stake in the defendant's appearance (he may be liable 
for the face amount of the bond if the defendant fails to appear) will insure the 
appearance of his bailees. Again, data being collected by various pretrial services 
agencies, courts, and independent organizations is revealing. Most defendants who 
fail to appear are brought back into the system by law enforcement officers execut­
ing warrants not by bondsmen. In addition, where forfeitures are offered, they are 
seldom, if ever, collected. 

Mr. GILMAN. Thank you. 
Thank you, Mr. Chairman. 
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Mr. ZEFERETTI. Thank you again, Mr. Beaudin. TlJ.ank you so 
very much. We will get together. 

Mr. BEAUDIN. Thank you. 
[The prepared statement of Mr. Beaudin follows:] 

PREPARED STATEMENT OF BRUCE D. BEAUDIN, ESQ., DIRECTOR, DISTRICT OF 
COLUMBIA PRETRIAL SERVICES AGENCY 

It is a privilege to be invited to testify before this Committee concerning title 18 
of the United States Code, section 3146 et seq., (Bail Reform Act of 1966) and I 
appreciate the opportunity to be here. 

As Director of this Agency since 1968, Director of the Public Defender Service and 
Staff Attorney with that office from 1964 until 1968, as a member of the origin~1 
staff of the D.C. Bail Project, as founder and Chairman of the Board of Trustees of 
the Pretrial Services Resource Center, as founder, first President, and Co-Chairman 
of the Advisory Board of the National Association of Pretrial Services Agencies, and 
as a person concerned with the problems posed by the release of certain defendr-mts, 
I hope that my experiences of the past 17 years can be .;)f benefit to the deliberatIOns 
of this Committee. 

Recognizing that the I rimary purpose of my testimony today is to provide infor­
mation that will assist in the very important decision of whether to amend the Bail 
Reform Act with respect to the special problems posed by those charged with 
narcotics abuse, I find that I must first address some of the basic issues that remain 
unanswered in the Bail Reform Act. 

BACKGROUND AND HISTORY 

In 1966, Congress passed the Federal Bail Reform Act. This law was the Culmina­
tion of many studies of the overwhelmingly complex problems posed by the release 
of people charged with crime pending trial. Because many people were indigent and 
because the bail system that had grown up in the United States usually required. 
access to fairly large sums of money in order to secure release, many people were 
detained solely because of inability to raise the necessary funds. 

The original purpose of the Bail Reform Act was to eliminate discrimination 
between rich and poor and to provide less restrictive methods of release for persons 
awaiting trial than the traditional option of posting bail through a surety. Without 
recounting the evils of the .surety system and the inherent difficulties in using 
financial conditions to addreBs the specific problems posed, suffice to say that the 
main goal of the Act was to effect the safe release of more people and to change the 
release methods from financial to less restrictive, nonfinancial means. 

Unfortunately, during hearings on the bills, the issue of community safety, al­
though addressed in testimony, was never mentioned in the law. The sole criterion 
that was established for determining which release conditions were appropriate was, 
"Will the condition imposed ireasonably assure the appearance of the defendant as 
required?" 

As mentioned, the initial purpose of the Bail Reform Act was to provide alterna­
tives to the surety system to permit the release of more people pending trial and, at 
the same time, to eliminate discriminatory practices based on financial ability to 
"payout." The Act did not address the practice of setting bail not so much to assure 
appearance as to protect society. The issue of community safety was subsumed into 
risk of flight considerations. Many bail setters used, and continue to use, high bail 
to detain dangerous persons. They justify the high bail on risk of flight grounds, 
however. Unless the issue of :safety is addressed in the open and on the record, the 
bail process will continue to be criticized for its apparent inefficiency. 

We need a new approach to the bailing of the criminal suspect. But an under­
standing of where we are and the course bail reform should take, first requires an 
examination of the myths and realities of current bail practices: 

Myth No. I.-Current baill.aws assure that the bail decision is limited to a single 
issue: whether the suspect is! likely to appear for trial. This noble constitutional 
principle is honored in the breach today. Most suspects detained in jail pending trial 
are unlikely threats to flee. The possibility of flight is all too often used as a pretext 
to detain suspects perceived by the court to be dangerous to the community if 
released. A pervasive hypocrisy infects the bail process 9.S sub rosa considerations of 
community safety lie at the heart of the bail decision while judges make public 
pronouncements about the lik,elihood of flight. 
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Director of since 1968 in the District of Columbia, has enabled 
judges to set conditions that are pretty restrictive on the release of 
the defendants, and we can report violations. Violation of a condi­
tion is a crime. That is something that should happen in the 
Federal law. 

If someone violates a condition of release, it should be a crime. If 
I report a violation of conditions, a jU0ge can hold a defendant in 
contempt and sentence him summarily for contempt of a court 
order. 

There are a lot of things that can be done with the existence of 
an agency to be a reporting mechanism or a factfinding mechanism 
for the judges that cannot be done now. 

Mr. GILMAN. I regret that I was late in getting back to hear the 
opening part of the t~stimony. But we talk about the danger to t~e 
community, communIty safety. The problem we confronted thIS 
morning in earlibr testimony was how do you put the limits on 
that definition? Wllat criteria do you use? 

Mr. BEAUDIN. Mr. Gilman, I did address that to some degree. 
There is a bill that will be introduced in the Senate that I think 
does a very good job of it, in addition to the D.C. detention bill. I 
would be verv happy to work with you or any staff member you 
would delegate. I am here in Washington, and I would provide you 
with at least my notions on how it can be done, and I think it can. 

I don't think we can predict danger. None of us can. But we 
really can't predict flight either. 

Mr. GILMAN. You may have been here this morning when Mr. 
Rangel raised the iSlme of how far do we take this. Do you go out 
on the street then, and anyone that looks like he could impose a 
danger on the community, is he then subject to detention? 

Mr. BEAUDIN. What the bill does is create a triggering process. 
That is just the first step, a trigg~Ting process thai says t?is .man 
may be considered. But that doesn t mean you must put hIm In. It 
means you may consider doing something in this case. Now, if you 
choose to do something, you must follow these guidelines. It is a 
two-pronged process. . 

You just can't go out on the street and take a guy who IS charged 
with a securities violation and subject him to a detention hearing. 
But you can take somebody that you spot on th(, street who has 
been charged, for example, with perhaps a bank rubbery or some 
crime that has violence associated with it and say, "We are going 
to subject you to a hearing in which we will explore the Govern­
ment's case." 

Mr. GILMAN. Which is the bill that is being submitted to the 
Senate? 

MI. BEAUDIN. It is an interesting one. It is unnumbered yet 
because--

Mr, GILMAN. Whose bill? 
Mr. ZEFERETTI. We have it here. 
Mr. BEAUDIN. But it has an interesting group backing it, Thur­

man Kennedv Hatch and Laxalt. I don't think Metzenbaum has 
been' convinced yet. But at the moment, there is what I would 
consider both liberal and conservative philosophy at work in agree­
ing on a way to eliminate what I call hypocrisy of the present bail 
system. 
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1980 and 1981 use of it in the District of Columbia. It is following 
roughly the same pattern, although the use is about twice as much 
as U.S. Attorney Ruff has announced that he intends to use the 
statute more often. 

My point is, though, that the Government is very careful about 
deciding what cases he is going to ask for detention hearing in, 
because they know darn well that they have got to do something 
more than just say that this guy's dangerous. They have got to be 
accountable. 

Mr. ZEFERETTI. I think t:i.lat the bottom line there, too, is-and 
what you said earlier also, is the definition of what dangerous is. If 
you want to make an analogy of what we are talking about and the 
high-money angle of what drugs are all about, if we can make that 
definition as part of the overall dangerous to the community con­
cept, then we might have somewhere to go. 

Our biggest problem is to get judges to recognize that that is also 
a dangerous threat to the community when you have that ability to 
pump drug paraphernalia into the area. 

Mr. BEAUDIN. In the Senate bill, you will notice that the defini­
tion of violence is, I think, too wishy-was1;ly. But one of the things 
they do say, in the narcotics area, is under the Controlled Sub­
stance Act, the penalty, if convicted, would be more than 10 years, 
then that acts as a triggering mechanism and says this case is one 
that would qualify for a hearing. So that you have got an initial 
triggering nechanism. 

But then there is going to be a decision by the prosecutor as to 
whether or not he is going to set an even higher standard. And 
then the court will be able t· decide whether there is in fact 
enough justification. 

But you open the door in certain cases to require people to look 
at things they haven't looked at. And that is as much a need as 
anything else that exists. 

I have sat in Judge Brownstein's court in Brooklyn many days 
and watched how he has handled these things. And it is really 
tough for a judge who is trying to follow the law and follow the 
presumptions laid out in the statute for release to set a bail that he 
knows is beyond the capacity of somebody to make. And he has to 
think: "Do I want this guy in the street molesting my wife?" And 
they make those judgments. But they are all made with no ac­
countability and no process by which defense can challenge it. 

The flip side of the coin is that if they set a $2 million bond it 
may seem to satisfy the community's need but if the bond is posted 
by an organized crime racketeer, he is free to ply his trade. 

Mr. ZEFERETTI. Mr. Gilman, have you any questions? 
Mr. GILMAN. Just one question I would like to ask: You talk 

about the concern of the high bail bond not accomplishing what 
you are seeking to accomplish. 

Mr. BEAUDIN. Sure. 
Mr. GILMAN. I assume that you feel that the Pretrial Services 

can take care of any of the problems that we have been encounter­
ing? 

Mr. BEAUDIN. Yes; they can, Mr. Gilman. The existence of a 
Pretrial Services agency, and I will say that the experimental ones 
in the Federal districts were patterned on the one that I have been 
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the bail-setting process which we do not. have n?~, and it will 
eliminate the hypocritical manner by WhICh the JaIls are full of 
people who can't make bail who maybe aren't inten?ed to be ther.e. 

One of the judges described this process to me thIS way: He:: saId 
it is kind of like bowling. He said: "Picture yourself throwmg a 
bowling ball down the alley, and then somebody spins you around 
quickly. You hear pins fall, but you don't know what went down." 
A judge that sets bail doesn't always know ~ho gets out and who 
doesn't. He sets a bail and, generally speakIng, does not get the 
results of whether that person made bail or not, unless that defend­
ant who did not make bail has a damn good lawyer who comes 
back if the guy is still in jail and says he wants to move to reduce 
the bail. 

So, he said, "What I do is, I hear the pins fall, somebody told me 
some fell and they turn me around and I bowl the ball the same 
way. I do~'t know whether I am being eff~ctive or ~ot." . 

But you will know whether you are beIng effective or n?~ If you 
decide whether to put somebody in or out and set condItIOns to 
control that. 

Mr. ZEFERETTI. Mr. Dornan? 
Mr. DORNAN. I have no questions, Mr. Chairman. But I certainly 

appreciate your vigorous testimony. Thank you. 
Mr. ZEFERETTI. I can assure you that we are going to look at ~his. 

Weare going to give it some examination. There are hear~ngs 
scheduled before Kastenmeier's committee on this whole subJect. 
Vie are hoping to play a role in that one, too. . . 

I would like to keep our avenue of communICatIOn open. If I need 
some help along the way, I would like to reach o~t. . 

Mr. BEAUDIN. As you probably know, Mr. ChaIrman, my office IS 
right here in Washington and I am ava~lable to y:ou or to any: ?ther 
of the committee members to counsGl If they WIsh any addItIOnal 
information. . "w 

Interestingly enough, there will be people who WIll say: e 
must oppose the notion of pretrial deten~io~." As you ~ow" we 
have had a statute on the books in the DIStrict of Columbia SInce 
1971. In 1980-let me give you-this will only take a second. 

Mr. ZEFERETTI. Go right ahead. 
Mr. BEAUDIN. In 1980, there were 12 requests by the United 

States for a pretrial detention hearing. In other words, the &uY 
comes in for bail, the prosecutor can ask then for a detentIOn 
hearing. They asked for it in 12 cases in 1980. Five were murder­
these were the charges-five were murder, one was armed rape, 
three were armed robbery, one was an armed rape ~nd an armed 
robbery one was a rape and one was assault With Intent to rob. 

In on~ of the armed ~obbery cases and in the assault with at­
tempt to rob case, the Government did not have enough evidence to 
get by the request, a $5,000 bail was set, and the defendants were 
released. . d ·th· 60 In the other 10 cases the defendants were convICte WI In 
days which is the statutory prescription in the D.C. law. The 
defe~dants were convicted of the crimes charged, and all of them 
were sentenced, 100-percent conviction rate... .. 

So the critics who say it will be overused, It WIll fill the JaIls, the 
detention law is a bad thing to have, ought to take a look at the 
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would give these judges the opportunity to make the kinds of 
decisions they are required to make and do it in a way that will 
protect both the community and the safety issue, the defendant 
and his rights, but more important, it will be more cost effective 
than what we are doing now. 

One of the things that bill has in it is the total elimination of 
money bail. That is going to shock probably everybody in the 
Congress, because we have all been taught in civics classes and in 
the environment in which we have grown up to believe that when 
you are charged with a crime, you make a money bail or you don't 
make a money bail. 

Money bail is probably the worst alternative release condition 
that has ever been designed. It had bred more corruption within 
the criminal justice system than any other single process. The 
examples of surety conspiracies, surety bondsmen and what they 
have done, there are examples in every State of misuse and abuse 
of the surety bail system. 

Mr. ZEFERETTI. Who owns them? 
Mr. BEAUDIN. Well, that is another piece of it, Mr. Chairman. 

That is another piece of it. 
But the point I am making is that we, as a society, can control 

through the bail process, if that is what we decide we should be 
doing, the release conditions of everybody coming before the courts 
in a far better way if we can eliminate money, because then we 
don't have to form two jUdgments. 

You first have to decide as a judge, do I want this guy in or out? 
That is what they do. They will tell you-I wish Palermo and 
Smalkin were still here-they will tell you that the first thing I do 
is get into my gut and decide whether this guy is going to be in 
route. Then I decide how I am going to accomplish it. 

If you have to use money, you have got to do another jump, 
because you have got to know what kind of resources are available. 
You heard the description of the N ebbia hearing and why we 
should take Nebbia and legislate it, as opposed to just having a 
case that exists. I think that would be a drastic mistake, because 
there is never going to be a resource available that will give you 
accurate information on what the source of the money that is to be 
posted is. 

If a family member comes forward and says, "I have this money. 
I am putting it up." How in the hell are you going to go investigate 
that in the 30 seconds, or even the day or 2 days that it takes. 
There is nobody that is going to be able to go behind that. 

So that to require a two-pronged process-reaching a decision as 
to whether the defendant should be in or out, and what amount of 
bail will accomplish that-is truly beyond our capacity and re­
sources. But the existence of a series of alternatives-I decide if he 
is in or out, and then I decide how I will protect the community if I 
let him out, or under what conditions I will let him out to see that 
he will appear-permits me to not confuse myself with using 
money to accomplish that. 

It took a long time, believe me, to sell this thing over on the 
other side. And I think it would take a long time to sell it any­
where else because of the inertia of dealing with the system the 
way that it is. But believe me, it will provide an accountability in 

c 
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$2,000 bond, your Honor, therefore yo~, have got to. set one ~t 
$1,500 because that would be reasonable, that allegatIOn wouldn t 
stand alone. . 

Mr. ZEFERETTI. Do you know what frightens me In that, the part 
that confuses me in that, we work. out ~f a funnel or ~ut a tunnel 
of a centralized court system, especIally In New York 9Ity, anYW:;tY· 
And everything comes out of that one tunnel. There IS no classIfi­
cation of cases. Everything has gone before that court, and he 
rules, as you said, m~ybe.l minute at. a time, and he makes an 
evaluation of what he IS gOIng tn deal wIth. . 

It is almost unconscionable to think that he h:;ts got that ~n~. of 
responsibility. You are really putting quite a bIt of responslblflty 
on his back. And you are also sharpshooting him when there IS a 
mistake made. 

But at the same time, you never hear about all of those that he 
has h~d to take care of ill any particular day. 

What frightens me a little bit is that 1 minute that you .are 
giving each individual case and how you reall~ make a dete~mma­
tion whether you are protecting the communIty or protectIng an 
individual. That is the part of it, you know-- . 

Mr. BEAUDIN. I think you raise an excellent .iss,:!e, and It real~y 
distinguishes the Federal system from. the DIStrIct of Col,:!mb~a 
system in which I work. The street CrImes that we deal wIth ~n 
Washington, robbery, rape, homicide, are not going to be the mam 
cases that are going to be considered under ~he Federal sta~utes. 

I am urging Congressman Hughes ~nd thIS b~dy to provIde a 
leadership role for the States. There IS no questIOn but that the 
States will follow the Federal lead. 

When the Bail Reform Act pasFJed this Congress, every Stat.e 
followed with an amendment to its bail statutes to track the Ball 
Reform Act. 1 

If Congress doesn't stand out in front and set a ~one for wnat 
should happen in bail reform, what the States are gOIng to d?, and 
they are already doing it, is pass by resolution, they are passIn~ by 
referendum, laws that are specifically addressed to th~ latest CrIme 
that was written about in the newspaper. And there IS no thought 
going into it, and the people are being misled. 

If we focus on a specific crime-I understand that you are c0!l­
cerned here with narcotics crimes-there is a danger that we Will 
ignore other crimes that are equally as dangerous.. . . 

The provisions in this bill, for example, would trIgge~ In certaIn 
narcotics cases the right of the prosecutor to ask. the Judge for a 
more lengthy hearing than that 30-second p.earlng beca,:!se the 
prosecution has evidence that there is somethIng here that IS more 
than the normal case. 

I would, I guess, close, at least in the summary that I have, by 
very strongly recommen~ng th~t the staff yvork up for you folks on 
the committee an analYSIS of thIS Senate bIll. It has got some h?les 
in it. There is no question about that. I would argue about time 
limits. I would argue about definitions and things like that. They 
should take the time to present you with those arguments. 

But there is no doubt in my mind that the Bai~ Reform Ac~ nee~s 
massive overhaul, and that the overhaul that IS proposed In thIS 
bill would be something, I think, that the country could use. It 
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might wish to do. But he strongly recommends, as do I, and I see 
you have the bill, that you look at this bill, because the concept 
that Judge Palermo and Judge Smalkin talked about, "the tools," 
the concept isn't as simple as what I believe Mr. Gilman was trying 
to get at when he asked, "What language can we introduce as 
amending the Bail Reform Act that will let us give you these tools 
that you are looking for?" 

It isn't as simple as a one-sentence amendment to a provision of 
[18 U.S.C.] 3146, 3147, or any other thing. It is a very complex 
process, because our bail system presently is built on the assump­
tion that what we are interested in is having a defendant appear 
for trial. 

In practice, what we deal with is community safety. Community 
safety is not addressed openly, Mr. Chairman. In any piece of that 
legislation, bail could be denied pending appeal, bail could be 
denied after conviction, and bail could be denied in a capital case. 
And you could say that that is a community protection device. But 
it is constantly phrased in appearance terms. 

That is why there must be discretion given judges, to be able to 
consider community protection in deciding not only that a defend­
ant might be detained without bail, but that a defendant released 
can have conditions that would be imposed on his release that 
would be community protective conditions. 

You can't do that. Kramer v. United States in 1971 said that any 
time a judge sets a condition that would be a community protection 
condition in the Federal system where that condition does not 
relate to whether the defendant will appear, and in that case it 
was a young man charged with possession of marihuana who was 
told, ('Stay away from these confederates of yours, get your head 
together young man, go to job counseling, do not carry a gun," 
those conditions have absolutely nothing to do with whether he 
would appear. The fifth circuit said since they have nothing to do 
with whether he will appear, you cannot impose those conditions. 
They have been illegally imposed. 

So no court, even wishing to release somebody and protect the 
co~munity, can do it legally in the Federal system unless and 
untIl they are allowed to consider danger in citing conditions of 
release. That is No. 1. 

No.2, this thing about pretrial detention. We have got it. It is 
rampant. It exists in the State system and it exists in the Feder.al 
system. It is accomplished by setting a bail that cannot be met. 

The only way to eliminate that is to force a magistrate to decide 
whether this person should be in or out, and make him accountable 
for that decision on the record. It is difficult to define danger. It is 
difficult to write a legislative prescription of what will be danger­
ous and what will not. 

What. I will submit to you is that this bill provides a triggering 
mechanIsm that screens out most cases then permits a more in­
depth treatment of the dangerous issue. A magistrate can then 
explore in a full hearing the issues of danger and safety in which 
the co~munity as well as the defendant will be protected. Thus, an 
allegatIOn al.one by a policeman that this fellow has 17 pending 
c~ses and WIll p~esent 17 more to the grand jury won't be suffi­
CIent. An allegatIOn by a defense lawyer, "My client can't make a 
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Mr. ZEFERE'!TI. They were in the process of bringing a bill before 
us that went along with status quo. We, as members of the Rules 
Committee, sort of targeted that particular pretrial services legisla­
tion and prevented it from going forward until they went back and 
did some turnaround in the direction of that bail examination. 
Because it is so imperative, we feel, using that word "tool" ag~in, 
that judge-if we are going to criticize him along the way, I thInk, 
at the same time, we should give him the instruments to do his job. 

Mr. BEAUDIN. I think you are absolutely right. Although the 
pretrial services bill that came out of Mr. Hughes' subcommittee­
and I worked very closely with staff and with Congressman Hughes 
on that bill-and by the way, there is a drastic need in the Federal 
system to have that pretrial services agency available, should hav.e 
been rejected because there was an attempt to amend the Ball 
Reform Act itself contained in that bill. 

As you know, there are 10 districts in which these are experi­
mental agencies. Evaluation shows the services provided by these 
agencies are very drastically needed. They must be continued. And 
the likelihood is that there will be no more agencies unless there is 
an authorization by Congress to continue those agencies. They are 
presently under the aegis of the administrative office. 

But I thought you were absolutely correct, because there was an 
attempt by the subcommittee to introduce the notion of danger and 
amending the Bail Reform Act as a piece of the continuation of the 
services agency. And I think that you are absolutely correct in 
seeing to it that those issues were maintained as separate issues. 

Nevertheless, if I could urge you to do anything, if it were to 
come before this subcommittee or the House o'r the Rules Commit­
tee, it would be to keep that danger provision out, to address the 
Bail Reform Act as you are doing here and the danger provisions 
there, and keep that Pretrial Services agency alive. That is what I 
am. That is what I get paid for doing, really, I direct the Pretrial 
Services agency in the District of Columbia that is the model upon 
which those 10 were designed. 

Mr. ZEFERETTI. In all candor, what we did was light a fire under 
the subcommittee of jurisdiction in order for them to have the 
hearings to make that a separate entity and to provide us with a 
kind of tools necessary-- . 

This is Congressman Kastenmeier' s? 
Mr. ZEFERETTI. Yes; that is what we did. That is why we sent the 

whole package back. 
Mr. BEAUDIN. Let me sum two things up for you, Mr. Chairman. 

One, there will be, I think-I don't know if I am breaching confi­
dences or not, but it will help this committee, I think. There will be 
introduced, I believe, next week in the Senate a bill that will be 
cosponsored by an interesting group of people, Thurmond, Laxalt, 
Kennedy, Hatch--

Mr. ZEFERETTI. That is quite a mix. 
Mr. BEAUDIN. It is. And the bill is going to be called a no money 

bail bill. I have been working on it for a long time, and I worked on 
it with Senator Kennedy when he was chairman of the Judiciary 
Committee. Ken Feinberg, who was to be here to testify, he has 
asked me to represent to you on his behalf that he will work with 
you and this committee at any time that you wish on whatever you 
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My background as a lawyer is that, for a very short time, I was 
the Director of the Public Defender's Office here in Washington. 
After that, in 1968, I started working with bail. I have done noth­
ing in the last 15 years but work with the problems of bail in the 
Federal system and the States. 

I am used in many jurisdictions. I testify before State legisla­
tures, working with the construction of bills in those legislatures 
that will address danger provisions that you are discussing here. I 
have worked for many years with Ken Feinberg and the Judiciary 
Committee on the Senate side, and with Congressman Mazzoli here 
on the District Committee when it considered the detention bills. 

So I have spent my whole life dealing strictly with bail and its 
problems as a professional and as a lawyer. I have been very much 
concerned by the notion expressed by Congressman Rangel about 
the tools that should be provided to a judge to do this very difficult 
thing that they have to do. 

If you have been in the courts, you know that a judge imposing a 
sentence will spend hours, and that the investigation that goes into 
a report for that sentence will take weeks by professional investiga­
tors, so that when that sentence is imposed, there will be as bal­
anced a decision as possible. Contrast that sentence process with a 
typkal bail proceeding which may take one-half a minute or 1 
minute. The results, that is, incarceration because of inability to 
make the conditions set, are the same. Yet, little or no information 
has been presented. So we have a jail overcrowding problem in the 
United States that exceeds what we as a country should tolerate. 

The reason I bring this up is that one of the very tools that is 
missing is the ability of a judge to consider danger in the bail­
setting process as a community safety factor. You asked the ques­
tion, or one of the other Congressmen asked the question this 
morning: "Is there any jurisdiction other than the District of Co­
lumbia in which danger and community protection are a legitimate 
concern?" 

The answer to that question is that there are jurisdictions in 
which danger can be considered, but only insofar as it bears on 
whether a defendant will appear. In other words, I cannot set a 
condition that will protect the safety of the community on a danger 
proposition. But what I can do as a judge is say: "You're so danger­
ous that you're liable not to appear. Therefore, I can set a condi­
tion to insure your appearance taking into consideration communi­
ty safety and rehabilitation." 

Community safety is considered; in most places it cannot legally 
be considered; and therein lies the hypocrisy in the present bail 
process. I think that this committee, this House, and this Congress 
should change this situation and enact legislation which would 
permit consideration of these factors. This would eliminate the 
hypocritical process of justifying detention or high-money bail on 
the basis that somebody will fail to appear, when all the facts and 
data we have shew that people don't fail to appear as much as we 
are concerned about p~()tecting the safety of the community. 

Mr. ZEFERET'fI. If I can just interrupt you at this juncture, that is 
exactly what we were inquiring of Mr. Hughes and Mr. Sawyer 
this morning. 

Mr. BEAUDIN . Yes, sir. 
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rights and privileges of defe~dants detained pretrial in n<? instance should be more 
restricted than those of conVICted defendants who are detamed. 

CHAPTER 21-CRIMINAL APPEALS 

PART II. TRANSITION FROM TRIAL COURT TO APPELLATE COURT 

Standard 21-2.5. Release pending appeal; stay of execution 
(a) When an appeal has been instituted by ~ convicted defendal}t after a sentel!ce 

of imprisonment has been imposed, t~e questIOn of the appellal!t s ~ustody pendmg 
final decision on appeal should be reVIewed and a fresh determmatIOn made by the 
trial court. The burden of seeking a stay of execution and release m!ly properly be 
placed on the appellant. ~he decision of the tri!ll.c~)U~t shou~d be subject to re?eter­
mination by an appellate Judge or court on the InItIatIve of eIther the prosecutIOn or 
the defense. . b . I . k 

(b) Release should not be granted if the court ~nds that there IS. su stantIa. rIS 
that the appellant will not appear to answer th~ Ju?gement follO\ymg cO!lCIUSlO!l of 
the appellate proceedings, or th~t tl;-e appellan~ IS lIkely to .c<~mmI~ a serI';>Us ,crIme, 
intimidate witnesses, or otherwIse mterfere WIth the a~mmistratlOn of J~stIce. In 
deciding whether to release a convicted defendent ,Pendmg appeal, the trIal court 
should also take into account the nature of the CrIme and the length of sentence 
imposed, together with factors relevant to pretrial release. . 

(c) Execution of a death sentence should be stayed automatIcally when an appeal 
is instituted. 

(d) Dilatory prosecution of an appeal through acts or omissions of appellant or 
appellant's counsel c;;hould be ground for termination of the release of appellant 
pending appeal. . . 

(e) In a jurisdiction with an intermediate appellate cour~, when reVIew m ~he 
highest court is sought by a defendent-appella!lt, the quest~on of cu~tody pendmg 
action by the highest court may be. rede.termmed by the mtermed~ate appellant 
court or a judge thereof. When reVIew IS sough~ by the prosecutI?n, standard.s 
relevant to custody of defendents pending prosecutIOn appeal from trI.al court deCI­
sions should be applied. Decisions c9ncerning .custody by t?e intermedIate appellate 
court or judge thereof should be subject to reVIew by the hIghest court. 

Mr. ZEFERETTI. Mr. Bruce Beaudin, please. He is the Director of 
the District of Columbia Pretrial Services. 

How are you? 
Mr. BEAUDIN. Fine, thank you, Mr. Chairman. 
Mr. ZEFERETTI. Welcome. 
Mr. BEAUDIN. Welcome to you. Thank you very much. 
Mr. ZEFERETTI. Greetings from an old friend--
Mr. BEAUDIN. Bobby Brownstein. 
Mr. ZEFERETTI. Bobby Brownstein, that is right. And Phil Leshin, 

too, r might add. 
Mr. BEAUDIN. r talked with Phil the day before yesterday and he 

told me that he had talked with you and was representing you at 
the time. He is an old friend and I have worked with him for many 
years. 

Mr. ZEFERETTI. Great. And I welcome you. 
r have your statement, and that will be made in its entirety as 

part of the record. You can proceed in whatever manner makes 
you comfortable. 

TESTIMONY OF BRUCE BEAUDIN, DIRECTOR, DISTRICT OF 
COLUMBIA PRETRIAL SERVICES 

Mr. BEAUDIN. Thank you, Mr. Chairman. 
Recognizing the lateness of th~ hour: and th.e fa~t that t~ere are 

some other witnesses that I think WIll prOVIde InformatIOn that 
will be beneficial to this committee, there are just a couple of 
points that I would like to sum up and offer to you. 
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(d) Notwithstanding the order of detention, any defendant detained pursuant to 
standard 10-5.9(b) (iii) (A) shall be released whenever the defendant meets the 
original monetary conditions set upon release. 

(e) Pretrial detention hearings shall meet the following criteria: 
(i) The pretrial hearing should be held within five days of the events outlined in 

standards 10-5.4, 10-5.7(a)(ii), 10-5.8, or 10-5.9(a)(ii). No continuance of the pretrial 
detention hearing should be permitted except with the consent of the defendant in 
hearings held pursuant to standards 10-5.4, 10-5.7(a)(ii), and 10-5.8 or the consent of 
the prosecutor in hearings held pursuant to standard 10-5.9(a)(ii). 

(ii) In order to provide adequate information to both sides in their preparation for 
a pretrial detention hearing, discovery prior to the hearing should be as full and 
free as possible, consistent with the standards in the chapter on Discovery and 
Procedure Before Trial. 

(iii) The burden of going forward at the pretrial detention hearing should be on 
the prosec!-ltion. The defel!dant should. be entitled to be represented by counsel, to 
present WItnesses and eVIdence on hIS or her own behalf and to cross-examine 
witnesses testifying against him or her. ' 

(iv) No testimony of a defendant given during a pretrial detention hearing should 
be admissible against the defendant in any other judicial proceedings other than 
prosecutions against the defendant for perjury. 

(v) ~ules respecting the presentation and admissibility of evidence at the pretrial 
?etentIon hearmg should be the same as those governing other preliminary proceed­
mgs, excep~ t~at when the defendant's detention is premised upon i,he commission 
of.a new crImmal offense, the rules respecting the presentation and admissibility of 
eVIdence should be the same as those governing criminal trials. 

(D A pretrial detention order should: 
(i) Be based solely upon evidence adduced at the pretrial detention hearing' 
(ii) Be in writing; , 
(~ii) Be entered with~n twenty-four hours of the conclusion of the hearing; 
(IV) Include the findmgs of fact and conclusions of law of the judicial officer with 

respect ~o ~h~ reasons for the order of detention and the reasons why the integrity 
of the J!-ldlclal process, the safety of the community, and the presence of the 
defendant cannot be reasonably assured by advancing the date of trial or imposing 
additio~al conditions on release; and 

(v] Include the date by which the detention must terminate pursuant to standard 
10-0.10. 

(g) Every pretrial detention order should be subject to expedited appellate review. 

Standard 10-5.10. Accelerated trial for detained defendants 
~very jurisdiction spould adopt, by statute or court rule, a time limitation within 

whICh the defendant In custody pursuant to standard 10-5.9 must be tried which is 
sh.orter than the limitation applicable to defendants at liberty pending trial. The 
faIlure to try a defendant held in custody within the prescribed period should result 
in the d~fendant's immediate release from custody pending trial. 

Standard 10-5.11. Trial 
The . fa~t that a defendant has been detained pending trial should not be allowed 

to prejUdICe the defe.nd~nt a~ the time of trial or sentencing. Care should be taken 
to ensure that the trIal Jury IS unaware of the defendant's detention. 

Standard 10-5.12. Credit for pretrial detention 
;E~ery convicted defen<;lant shoul<;l be given credit, against both a maximum and 

mIl!Imum t~rm, for all trll,le ~pent m custody as a result of the criminal charge for 
WhICh a prIson sentence IS Imposed, or as a result of the underlying conduct on 
which such a charge is based. 

Standard 10-5.19. Release to prepare for trial 
Upon a showing by a defendant detained pursuant to standard 10-5.9 that his or 

~er. t~mporary release is necessary in ,order adequately to prepare the defense, the 
JudICIal officer sh.ou~d <;>rder defendant s release in the custody of the defense attor­
ney or, when thIS IS madequate to assure defendant's presence at trial and the 
safety of the community, a law enforcement officer. No such release shall be for a 
period longer than six consecutive hours. 

Standard 10-5.1.1;. Treatment of defendants detained pending trial. 
A defen~ant who is detaine? ,Prior to tril:~l should be confined in facilities separate 

from conVIcted persons awaItIng or servmg sentences or being held in custody 
pending appeal, and any restrictions on the rights the defendant would have as a 
free citizen should be as minimal as institutional security and order require. The 
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Standard 10-5.6. Review of release decision t' on alleging changed or 
(a) Upon motion by either the defense or the I pr~s:~~~ine the release decision. 

additional circumstanc~s'd ~he cou::;, s~o~fd Pb~~:d~ to the court as to each defe!ld-
(b) Frequent l;lnd perlo IC rePl s lO'thin (two weeks) of arrest. The prosecutmg 

ant who hhas LladIlbed to s~ceudretor:dvis: fue court of the status of the case and why the 
attorney s ou e reqUlr . 
defendant has not been released or trIed. 
Standard 10-5.7. Violation of conditions of release a 

(a) Upon sworn affidavit br the pr?secutin~catto::eI' lic~;':edn~~:eetx;e~:t~~i1~hl~g 
representative of th~ pret~I~1 sd7cda:fhalintentionally violated the conditions 
probable caus~ t~ ~eheve a a ~ en warrant directing that the defe~d.ant be 
of release, a JudICIal f, Offhe\hi,Y issu~h~ judicial officer setting the condItIons of 
arrested and taken

d 
£,or d Wit' te kore I'ntn custody the judicial officer shall either: 

release. Mter the e .en an IS. ~ en - , 

m)SS~hed~l~r :;~!t~iaf d~fe~~i~~s h!a~i~e;~ithln five calendar days pursuant to 

standard 10-5.9. ffl h' g probable cause to believe that a released 

de~nt~~~~n~°ol~~~d~~e °c;~ditio~~t ~i;~:::~ St~~u;fe~~d~~fo:~d1~k:hi~t ;;;oh~~ 
be impractIcable to secure a warran , . . f I 
f rthwith before the judicial officer setting the condItIOn 0 re ease. 

SOt d d 10-58 Commission of crime while awaiting trial 
an ar . . d . h f nd probable cause 
When it is shown that a competent .court orrfm~nw£il~yrel~as~d pending adjudica­

to believe that a defendant has commItted a c . n a law enforcement officer, a 
tion of a prior charge, 0.1' when the prosec~~osu'ret resents the judicial officer 
representative of the I?retrla1re~.ase agebcbi~ cause t! 6elieve that the defendant 
with a sworn affida:nt esta .18 .I~g pro a a issue a warrant directing that the 
committed such a crldme, jht kudlbai o~fith~ ~dkial officer setting the conditions of 
defendant be arrestef ad t er k e O~nto custody the judicial ofiicer should sched­
release. After the de .en ahn I~ a en 1 t to sta~dard 10-5.9 within tive calendar 
ule a pretrial detentIOn earmg pursuan 
days. 
Standard 10-5.9. Pretrial detention .' henever 

(a) A judicial offlhlCer bshall dcotn~ened ~0~rf;~!a1~ye:epn~~~~a~~a~~n~:ndards 10-5.4, 10-
(i) A defendant as een e ame I' 

5.7(a)(ii), or 10-5.8, or I nf e t officer or a representative of the pretrial 
(ii) The prosecutor, a .aw e o~ed n plaint'that a released defendant is likely 

services agency alle~est! l:r:datVeeWIr ':~es~~~or cou'rt personnel, or constitute a danger 
to flee threaten or mImI a 
to the ~ommunity.. f th t . I detention hearing, the judicial officer ~ho~lJd 
iss~~ ~~ t~:d~~n~ld~~~n~ion rf~hee r~fficer finds in writing by clear and convmcmg 

evidence that: . £. 'th obstructing or attempting 
(i) The defendant, for the p~r~osf of Ihter ~h~~;t;~ed °injured or intimidated or 

to interfere with or o~s~ruc JU~ ltc.em' I'd:e any pro"p~ctive witness, juror, prosecu-
attempted to threaten, mJure, or m 1 ~ 

tor or court officer, or: "t b se' 
!. The defendant constitutes a danger to the commu~I y ecau . 
~~) The defendant hh com!llrle~ a cr~~\~~~ o~;~~i:~~e J:;f;:d o~o protect the 
(B) 1'11:e defedndant ddB:St . vlaolac~nd~~i~ns of release are sufficient to protect the 

commumty an no B: 1 Ion 
safety of the commulllty; or 

(iii) The defendant is likely to flee ~nd: h h nnot satisfy monetary 
(A) The ~efendant is presently tdetadmedd 1~~5a4S:nd en~r l~s: ~:ringent conditions will 

{'onditions Imposed pursuant to s an ar . 
;easonably assure defhenda~t~s {~appediti~~~' ~f release designed to assure his 0.1' .her 

(B) The defendant as VIO ~.e con ditions or monetary condItIOns 
presence at trial and no addItional nonmonetbJYy lTI:ely to assure the defendant's 
which the defendant can meet are reasona 
presence at trial. . d f detention unless the officer first 

(c) The judicial officer shhall not Iss~e afu~\n~~~ity of the judicial process, or the 
finds that the safety of t e commUlll y, d b advancing the date of 
defendant's reap~earanc~ .cannot be. r.easonably assurin lfeu of an order of deten-
trial or br i~posmg addItIonal tCOndltlO~dse~~d:~~ci~g the date of trial or imposing 
tion the JudICIal officer may en er an 0 
additional conditions on release. 
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(c) Operate or contract for the operation of appropriate facilities for the custody or 
care of persons released, including, but not limited to, residential half-way houses, 
addict and alcoholic treatment centers, and counseling services; 

(d) Promptly inform the court of all apparent violations of pretrial release condi­
tions or arrests of persons released to its custody and under its supervision and 
recommend appropriate modifications of release conditions; . 

(e) Supervise other agencies which serve as custodians for released defendants and 
advise the court as to the eligibility, availability, and capacity of such agencies; 

(f) Assist persons released prior to trial in securing any necessary employment 
and medical, legal, or social services; 

(g) Remind persons released prior to trial of their court dates and assist them in 
getting to court. 

Standard 10-5 . .1;. Release on monetary conditions 
(a) Monetary conditions should be set only when it is found that no other condi­

tions on release will reasonably assure the defendant's appearance i.n court. 
(b) The sole purpose of monetary conditions is to assure the defendant's appear­

ance. Monetary conditions should not be set to punish or frighten the defendant, to 
placate public opinion, or to prevent anticipated criminal conduct. 

(c) A judicial officer should never set monetary conditions unless the officer first 
determines, on the basis of proffers by the prosecution and defense, that there is 
probable cause to believe that the defendant has committed the charged offense. 

(d) Upon finding that a monetary condition should be set, the judicial officer 
should require the first of the following alternatives thought !)ufficient to provide 
reasonable assurance of the defendant's reappearance: 

(i) The execution of an unsecured bond in an amount specified by the judicial 
officer, either signed by other persons or not; 

(ii) The execution of an unsecured bond in an amount specified by the judicial 
officer, accompanied by the deposit of cash or securities equal to 10 percent of the 
face amount of the bond. The deposit should be returned at the conclusion of the 
proceedings, provided the defendant has not defaulted in the performance of the 
conditions of the bond; or 

(iii) The execution of a bond secured by the deposit of the full amount in cash or 
other property or by the obligation of qualified, uncompensated sureties. 

(e) Monetary conditions should be set no higher than that amount reasonably 
required to assure the defendant's appearance in court. In setting the amount of 
bail, the judicial officer should take into account the defendant's financial ability to 
post the bond. The judicial officer should also take into account all facts relevant to 
the risk of willful nonappearance, including: 

(i) The length and character of the defEmdant's residence in the community; 
(ii) Defendant's employment status and history; 
(iii) Defendant's family ties and relationships; 
(iv) Defendant's reputation, character, and mental condition; 
(v) Defendant's past history of response to legal process; 
(vi) Defendant's prior criminal record; 
(vii) The identity of responsible members of the community who would vouch for 

defendant's reliability; 
(viii) The nature of the current charge, the apparent probability of conviction, and 

the likely sentence, insofar as these factors are relevant to the risk of nonappear­
ance; and 

(ix) Any other factors indicating defendant's roots in the community. 
(f) Monetary conditions should never be set by reference to a predetermined 

schedule of amounts fixed according to the nature of the charge but should be the 
result of an individualized decision, taking into account the special circumstances of 
each defendant. 

(g) Monetary conditions should be distinguished from the practice of allowing a 
defendant charged with a traffic or other minor offense to post a sum of money to 
be forfeited in lieu of any court appearance. This is in the nature of a stipulated 
fine and, where permitted, may be employed according to a predetermined schedule. 

Standard 10-5.5. Compensated sureties 
Compensated sureties should be abolished. Pending abolition, they should be 

licensed and carefully regulated. The amount which a compensated surety can 
charge for writing a bond should be set by law. No licensed surety should be 
permitted to reject an applicant willing to pay the statutory fee or to insist upon 
additional collateral other than specified by law. 
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mmendations to the judicial officer 
(e) The inquiring ~&ency .should ~hfch r:h~uld be imposed on the d~fenda~t's 

concerning the condltIonia t anYi t detailed guidelines to be utilized III making 
release. The agency. shou ormu a e ossible the recommendations sh~uld .be 
these recomme~da~IOns, and, wh:~evd· p the gu'idelines. The results of the mqll1ry 
supported by obJective. factohrs c10dn :me ad~ known to participants in the first appear-
and the recommendatIOns s ou e m 
ance as soon as possible. 

PART V. THE RELEASE DECISION 

51 R l ~ n de+'endant's own recognizance 
Standard 10- .. e ease 0 /' ~ • entitled to be released on his or 

(a) It should ~e presumed that the. deI~dab! ~~ercome by a finding that the~e is 
her own recognIZance. The presumptIOn y d for additional conditions as provIded 
a substantial risk of nonappearance or a nee 
in standard 10-5;2.. i a substantial risk of nonaJ?pearance, the 

(b) In determmmg whet~e[ there : the following factors concermng the defend­
judicial officer should take m 0 accoun 

an(i> The length of residence in ~he c~mmunity; 
(ii) Employment stat~s an~ history, 
(iii) Family and relatIOnshIpS; d·tion. 
(iv) R~putat~o~, charactedr, ~n~ d~ngta~~yonr;cord' of appearance or nonappearance 
(v) PrIOr crImmal recor , mc u m. 

while on person~l recognizanc~blor ball; b s of the community who would vouch for 
(vi) The ideptIty. of .r~s~onsl e mem er .. 

the defendant s relIabIlIty, £ tl charged and the apparent probabIlIty of 
(vii) The nature of the of ense p~esef Yas these factors are relevant to the risk of 

conviction and the lIkely sentence mso ar 
nonappearance; and t .. to the defendant's ties to the community or 

(viii) Any other factors per amm.g 
bearing on the ris1c of intentional fa~hre }o ~pp:a[he judicial officer should exercise 

(c) In evallfati?g t~ese and .any 0 h~ n~~~;e 'of the present charge. . 

ca(d\ I~t ~ht:~e~~oI~njuht~hci~ffilg~ifi~~ dl~ei~~{~d: r~a;h~e~~:~do~ ~~~~~~~ln~e~frrh~ 
zance is unwarranted, teo lCer s ou 
reasons for this decision. 

Standard 10-5.2. Conditions on release , reco izance is unwarranted, 
Upon a finding that releas.e on the defendant s owns of ~e following conditions 

the judicial officer should Impos~ the leas~c~ni~o~ourt protect the safety of the 
necessar:y to assure the ~ef:it~n~dn;. s nabf:~~esses and interference with the orderly 
commumty, and p!ev~nt m lmi a 10 -

administration of Justice: t th t dy of a pretrial services agency established 
(a) release the defendant 0 e cus 0 

pursuant to standaz:.d 19-5i3; t the care of some other qualified person or org~niza-
(b) release the de!en an ~n. 0 d £ ndant and assisting the defendant III ap-

tion responsible for supervIsl~g thh id ebe expected to maintain close contact with 
pearing in court. Such supervIsor s ou. k·n arrangements to appear in court, 
the defendant, to a£?sist the defendant t d:fe~8ant to court. The supervisor should 
and, where ~pproprIatfie, to a~cllmpa~Yon~ilile for the defendant, nor to forfeit money 
not be reqUIred to be mancI~ y re.,p . t. 
in the event the defendant faI.ls ~o appear III COt~~ities movements associations, and 

(c) impose reasonable
d 
restr:lCtiOld~ on t~hlbftions against the d~fendant approach­

~esidences of th~ de.fen a~tth' mc ~ c~l~rP~ersons or classes of persons and going to 
mg or commum~atmg WI par I. . . . 

certain r~hi~~tl~~c~ef:~d~~[ ¥:~;I~~ises~ing. any. dangerous w~apons, s~~~ag1ng III 

ce~~i~ described activities, or usb1g mt~x~c:.~ng dl~i~:do~~e;.!~:::ed~h~ 'defendant's 
(e) impose any ~t~hr rer~na f ~h~e~o%~u~ity and prevent intimidation of wit­

~~~:::~~~tiJ~~}~~encee ~ilh ?h~ orderly administ~ation of justice. 

St ndard 10-5 /] Pretrial services agency . ·1 £ il·t t 
ivery jurisdi~tion should pr0'1de adPre:tri~o ~~ijCTh:g::ec%c~rs~~~ld~r ac 1 y 0 

monitor and assist defendants re e~se p~IOr rsuan"t to standard 10-4.4; 
(a) Conduct pre-fir.st-appeara.n~e l~qU1r1eS tn~ released into its custody pursuant to 
(b) Provide mtensive supervISIon Lor pers 

standard 10-5.2(a); 
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defendant effectively of the defendant's rights and of the actions to be taken against 
him or her. The appearan;::e should be conducted in such a way that other interested 
persons present may be informed of the proceedings. 

(b) Upon the accused's first appearance, the judicial officer should inform the 
accused of the charge and the maximum possible penalty upon conviction. The 
judicial officer should also provide the accused with a copy of the charging docu­
ment and take such steps as are reasonably necessary to ensure that the defendant 
is adequately advised of the following: 

(i) That the defendant is not required to say anything, and that anything the 
defendant says may be used against him or her; 

(ii) That, if the defendant is as yet unrepresented, the defendant has a right to 
counsel and, if the defendant is financially unable to afford counsel and the nature 
of the charges so require, counsel forthwith will be appointed; 

(iii) That the defendant has a right to communicate vi: h counsel, family, and 
friends, and that, if necessary, reasonable means will be provided to enable defend­
ant to do so; and 

(iv) That, where applicable, defendant has a right to a preliminary examination. 
(c) An appropriate record of the proceedings should be made. The defendant also 

should be advised of the nature and approximate schedule of all further proceedings 
to be taken in the case. 

(d) No further steps in the proceedings should be taken until the defendant and 
defense counsel have had an adequate opportunity to confer, unless the defendant 
has intelligently waived the right to be represented by counsel. 

(e) In every case not finally disposed of at first appearance, and except in those 
cases in which the prosecuting attorney has stipulated that the defendant may be 
released on his or her own recognizance, the judicial officer should decide in accord­
ance with the standards hereinafter set forth the question of the defendant's pre­
trial release. 

(£) It should be the policy of prosecuting attorneys to encourage the release of 
defendants upon their own recognizaJice in complial.ce with these standards. Special 
efforts should be made to enter into stipulation to that effect in order to avoid 
unnecessary pretrial release inquiries and to promote efficiency in the administra­
tion of justice. 
Standard 10-.1;.3. Release of defendants without special inquiry 

Defendants charged with misdemeanors or appearing pursuant to a summons or 
citation should be released by a judicial officer on their own recognizance without 
the special inquiry prescribed hereafter, unless a law enforcement official gives 
notice to the judicial officer that he or she intends to oppose such release. If such a 
notice is given, the inquiry should be conducted. No defendant appearing pursuant 
to a citation or summons should be detained unless the: judicial officer states in 
writing new or newly discovered information unavailable to the official issuing the 
summons or citation which justifies more stringent conditions of release. 
Standard 10-.1;.4. Pre-first-appearance inquiry 

(a) In all cases in which the defendant is in custody and charged with a felony, an 
inquiry into the facts relevant to pretrial release should be conducted prior to or 
contemporaneous with the defendant's first appearance unless the prosecution ad­
vises that it does not oppose release on recognizance or the right to such an inquiry 
is waived by the defendant after consultation with counsel. 

(b) The inquiry should be undertaken by the pretrial services agency established 
pursuant to standard 10-5.3. 

(c) In appropriate cases, the inquiry may be conducted in open court. Inquiry of 
the defendant should carefully exclude questions concerning the details of the 
curren t charge. 

(d) The inquiry should be exploratory and should include such factors as: 
(i) Defendant's employment status and history and the assets available to defend-

ant to meet flny monetary condition upon release; 
(ii) The na'GUre and extent of defendant's family relationships; 
(iii) Defendant's past and present residence; 
(iv) Defendant's character and reputation; 
(v) Names of persons who agree to assist defendant in attending court at the 

proper time; 
(vi) Defendant's prior criminal record, if any, and, if previously released pending 

trial, whether defendant appeared as required; 
(vii) Any facts indicating the possibility of violations of law if defendant is re­

leased without restrictions; and 
(viii) Any facts tending to indicflte that defendant has strong ties to the communi­

ty and is not likely to flee the jUlLddiction. 
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Standard 10-2.4. Lawful searches I uent release on 

ci~~~ :ho~{lic~~t maff:~t t~:1a~~f~:~!' ~fea~;fes~~~~~ si~~i~~~l to the arrest. 

St('l!l.dard 10-2.5. Persons in need of care t f'C! h Id be 
. h t 't t' '",' ued a law enforeemen 0 11cer s ou Notwithstandmg t a a Cl a Ion 1., ISS '. 0: l:f Tt if the person 

authorized to take a cited person to an approprh.te if lCh aCii y 
appears mentally 01' physically unable to care for 1mI' or erse . 

PART ret. ISSUANCE OF SUMMONS IN LIEU OF ARREST WARRANT 

Standard 10-3.1. Authority to issue summons .. n rather 
All judicial officers sho~ld ~i given ?tatu~?g ~u~~~~i~i~ 1i~f~:m~~io~0 0: indict­

;;::~lt i~ f~:ds;r ';:f~~~!i~g~in~rs:sp~~s:n ~lOt already in ~ustody. Judicial o;~~:~~ 
s~ould lib';rally t '!-tiliz.e th}Sbodii~h!~m ~~l~h~ def::d~~torlS a:oeth::,a~i ~o s~bject a 

;Eii::m~~~t?~~o?!ta;:e~=£~F ~~;:n~~~:;;:i~=i;t7~ 
that offense without obtammg a warrant. 
Standard 10-3.2. Mandatory issuance of summons 

The issuance of a summons rathe! t~ap an arrest warran: should be mandatory 

~n (:~l th:~:rte~d~~~ta~t~oe~~s~i:h~sei~l~~1t~~~rr~~~g:!~:~fo~e:~ :/ie~~~t Jili;r Cfh:~ In response 0 a Cl 1 n,. .'. U 

a minor. one, such as a~ parki~fe;l~~a~h~\ommunity reasonably sufficie~t to assure 
(b) the defenddatnht has l' ~o substantial likelihood that the defendant Will refuse to appearance an ere s 

respond to a summons; kn d the issuance of an arrest 
(c) the .whereabouts oftthe .defioernddear~~ ~~b~~t tb.':derendant to the jurisdiction of warrant IS a necessary s ep In 'J 

th(d)o~t~~herwise lawful arrest is necessary to prevent imminent bodily harm to 
the defendant or to another. 
Standard 10-3.3. Application for an arrest warran,t or. summons 

) At thE:: tim" of the presentation of an applIcatIOn for an arrest warrant or su~mons, the judicial officer should require thl e applic~nt tfh~rd~fu~d~~~~s.l(~o~Z:st 
t' able investigation would revea concermng . 1 d~::ceas(i~)e:sr::;loyment, (iii) family relationships, (iv) past history of response to lega 

oce~s and (v) past criminal record. . . f . t 
pr (b) The judicial officer should ordinarily issue a summons m heu 0 an arIes 

w(~)futa;~ec~:~!~hi~~\~: j~~fci~i~ffic~~}~:~~~ ~ warrant, the officer shall state 
the reasons in writing or on the record for fa1lmg to lssue a summons. . 
Standard 10-3.4. Service of summons 

Statutes prescribing the methods .of servi~e of criminal process should include 
authority to serve a summons by certIfied mall. 

PART IV. RELEASE BY JUDICIAL OFFICER AT FIRST APPEt.RANCE on ARRAIGNMENT 

Standard 10-fd. Prompt first appearance 
Unless the accused is released on citation or in some other lawful manner, the 

accused shouid be taken before a jud~ci~ of~cbr witho~;edn:oel:~!~r£h:l[li~rh~~~! 

~~rs:~rt~:i~~:1~~7e~~~i~h~~ ~at~ii ~:~h~ lJ~de~d::rc~~;j!fifE 
should the accused's first appearance be delayed m or er 0 co~ UC 1 tl 
interrogation -or other in-custody investigation. An accused who IS not promp y 
presented shall be entitled to immediate release. 
Standard 10-4.2. Nature of first appearance " 

(a) The first appearance before a judicial offic~r s~ou~d take place m su~h ll£sl~~1 
surroundin s and with such unhurried and qUle~ dl~l~y. as are appropna e 0 ~ 

~i~:~h~;rth';, b~~.r~~t~:~~r~~~~~~~~ ~fcih:.~ =~:"4hfp~?~tr~ f?~l~:~~ 
conducted in clear and easily understandable language ca cu a e 0 a VIse 
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(b) Constitutionally permissible nonmonetary conditions should be employed to 
assure the defendant's appearance at court and to prevent the commission of 
criminal violations while the defendant is at liberty pending adjUdication. 

(c) Release on monetary conditions should be reduced to minimal proportions. It 
should be required only in cases in which no other conditions will reasonably ensure 
the defendant's appearance. When monetary conditions are imposed, bail should be 
set at the lowest level necessary to ensure the defendant's reappearance and with 
regard for the defendant's financial ability to post bond. Compensated sureties 
should be abolished, and a defendant held on financial conditions should be released 
Upon the deposit of cash or securities of not less than ten percent of the amount of 
the bail, to be returned, at the conclusion of the case. 
Standard 10-1.4. Intentional failure to appear 

Intentional failure to appear in court without just cause after pretrial release 
should be made a criminal offense. Each jurisdiction should establish an adequate 
apprehension unit designed to apprehend defendants who have failed to appear or 
who have violated conditions of their release. 

PART II. RELEASE BY LAW ENFORCEMENT OFFICER ACTING WITHOUT AN ARREST 
WARRANT 

Standard 10-2.1. Policy favoring issuance of citations 
It should be the policy of every law eniorcement agency to issue citations in lieu 

of arrest or continued custody to the maximum extent consistent with the effective 
enforcement of the law. This policy should be implemented by statutes of statewide applicability. 

Standard 10-2.2. Mandatory issuance of citation 
(a) Except as provided in paragraph (c), a police officer who has grounds to arrest 

a person for a misdemeanor should be required to issue a citation in lieu of arrest 
or, if an arrest has been made, to issue a citation in lieu of taking the aceused to the 
police station or to court. 

(b) Except as provided in paragraph (c), when an arrested person has been taken 
to a police station and a decision has been made to charge the person with a 
misdemeanor, the responsible officer should be required to issue a citation in lieu of 
continued custody. 

(c) The requirement to issue a citation set forth in paragraphs (a) and (b) need not 
apply and the defendant may be detained: 

(i) When an accused subject to lawful arrest fails to identify himself or herself satisfactorily; 
(ii) When an accused refuses to :::ign the citation after the officer explains to the 

accused that the citizen does not constitute an admission of guilt and represents 
only the accused's promise to appear; 

(iii) When an otherwise lawful arrest Or detention is necessary to prevent immi­
nent bodily harm to the accused or to another; 

(iv) When the accused has no ties to the jurisdiction reasonably sufficient to 
assure accused's appearance and there is a substantial likelihood that the accused 
will refuse to respond to a citation; or 

(v) when the accused previously has intentionally failed to appear without just 
cause in response to a citation, summons, or other legal process for an offense other 
than a minor one, such as a parking violation. 

(d) When an officer fails to issue a citation pursuant to paragraph (c), the officer 
should be required to indicate the reasons in writing. 

Standard 1 0-2. J. Permissive authority to issue citations in all cases 
(3.) A law enforcement officer acting without a warrant who has probable cause to 

believe that a person has committed any offense for which the officer could legally 
arrest the person should be authorized by law to issue a ci~ati(\n in lieu of arrest or 
continued custody. The officer should be strongly encouraged to do so unless one or 
more of the circumstances described in standard lO-2.2(c)ti)-(v) are present. The 
statute authorizing such action should require that the appropriate judicial or 
administrative agl'ncy promulgate detailed rules of procedure governinb the exer­
cise of authority to issue citations. 

lb) Each law enforcement agency should promulgate regulations dE :~ed to in­
crease the use of citations to the greatest degree consistent with public safety. 
Except when arrest or continued custody is patently necessary, the regulations 
should require such inquiry as is practicable into the accused's place and length of 
residence, family relationships, references, present and past employment, criminal 
record, and any other facts relevant to appearance in response to a citation. 
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which says that the defendant has the burden of provin~ by. cle~r 
and convincing evidence that J:1e, for example, has famIly tIes In 

the district. What are you gOIng to do wIth the orphan or the 
transient, or whatever? Unless the defendant prov~d those by 
clearing and convincing evidence, we couldn't release him on recog-
nizance. 

I have had 10 percenters, you know, race.track people that cash 
your winning tickets in at the track to aVOId taxes for you. These 
people haven't had families since they were born, practically. And 
many of them are transients, and alcoholics and what have you. 
You know they are going to show up, because you can find them at 
any racetrack. . . 

Mr. RANGEL. That specific language that you are adopting, ~peclf-
ic langu3.ge that you can live with-I interrupted, but you saId you 
could live with it. . 

Mr. SMALKIN. Well, I said I could live with it if .Congress w~shes 
to make the determination as a matter of the polIcy, the natIOnal 
policy of the country that we are going to balance-this is the way 
the balance is going to be struck between the safety of the commu­
nity in general and the prevention of further offenses, and the 
liberty interests on the other hand. I should hope that we :v~uld. be 
able to exercise our discretion wisely so as not to wc;>rk ~n .InJustIce. 

Mr. GILMAN. Of course, the statute I am suggesting IS I~ a~l the 
proposed legislation. It is in capital punishment cases, but It IS not 
in any narcotic cases. 

Mr. SMALKIN. It is also in posttrial release. 
Mr. GILMAN. Yes. 
Just one other question, and my time is gone already, I am very 

much concerned about the shortage of prison space. Is that pre­
dominant in every metropolitan region around the country, Feder-
al prison space? . 

Mr. SMALKIN. Desperately. It is an absolutely horrible situatIOn 
when we have to take a car with two marshals in it to go up t~ the 
middle of New York City in the middle of the night to get prIson­
ers. They can't have interviews with their lawyers, not that there 
is anything wrong with going to New York City. 

Mr. ZEFERETTJ. I am glad you clarified that. 
Mr. SMALKIN. It is a lovely place, but--
Mr. ZEFERETTI. It is a nice place to live, too. 
Mr. GILMAN. What is happening in Florida--
Mr. SMALKIN. If you are a prisoner, it is probably better than the 

Baltimore City Jail. . ., 
Mr. PALERMO. We, frankly, in a mInor case, I try to aVOId putting 

a man in jail because the marshal doesn't have anywhere to put 
him. 

Mr. GILMAN. This becomes a predominant consideration in your 
mind. 

Mr. PALERMO. Right. And these are pretrial, not--
Mr. SMALKIN. It's like stuffing a sausage. As you push people in 

one end, they come out the other. The :problem is that we are j.ust 
feeding the input. We do have to take Into account, as a pract~cal 
problem, jail space. We might as well add that as a practical 
concern to the list of criteria in 3146(b). 

Mr. PALERMO. And it is getting worse. 
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Mr. GILMAN. What is the fee per day for Federal prisoners. 
Mr. SMALKIN. I think it is $35 a day. I think but I am not sure 

that is for local jails. ' , 
Mr. PALERMO. But you see we have the judges telling the State 

~?urts what to do in. the jail: And then they come back and say, 
Look, you are the bIrds tellIng us to cut down the jail. Now you 

want us to take these men. Go away." You can't blame them, in a 
way. 

Mr. SMALKIN. We are in a new courthouse that we moved into in 
November of 1976 which has good marshals facilities but they are 
not suitable for overnight detention, because there a~e no showers 
and the no eating facilities. 

Perhaps one thing that could be adopted, if there is no commit­
ment to capital construction of new facilities would be to try to 
upgrade some existing facilities. But that dep~nds so much on the 
?ourthouse that you are dealing with. Our previous one was built 
In 1929, and it had a detention facility that you could get behind 
your dias there and that was it. There was no way you could 
upgrade that. 

Mr. GILMAN. Again, I want to thank both Judge Palermo and 
Smalkin. My time has run--

Mr. SMALI<;IN. Mr. Gilman, b~fore you-can I say one more thing 
about the thIngs that I would lIke at least to see in the bill which 
~s a revisio~ of 3~46(e), so as to ~rovide f01:. due process and hearing 
In connectIOn WIth the revocatIOn of baIlor the modification of 
bail. 
. I think that that is something that should definitely be taken 
Into. account. It should not be an ex parte proceeding if at all 
possIble. And we should be given specific guidance as to the 
grounds for revoking or modifying bail. 

Mr. GILMAN. That is presently an ex parte proceeding? 
l\1r. SMALKIN. Well, the statute doesn't say one way or the other. 

I try never to do anything ex parte, unless it is a dire emergency. 
Mr. PALE[{MO. Absolutely not. 
Mr. GILMAN. Thank you. 
Thank you, Mr. Chairman. 
Mr. ZEFERETTI. We are going to move right along. 
Mr. Shaw? 
Mr. SHAW. Judge Palermo, you made reference to the Nebbia 

~earings, which I know have been used extensively in south Flor­
Ida. 
~on might be i~terested ~o ~now that we havB a bill so prepared 

:vh~ch would codIfy the princIples of Nebbia into a bill. I would 
InVIte anyone on this committee that wants to be an original 
cosponsor, based on your recommendations, to join with me in that. 

How burdensome o~ h.ow long do you find these hearings to be? 
Mr. PALERMO. Oh, It IS hard to say. I mean it depends on the 

attorney, how many witnesses you have. ' 
Mr. SHAW. ~he awkwardness we found in drawing the bills was 

the fact that In the cases that we would find within the bill the 
need for hearing, the need for the courtroom to actually use its 
time, the need for witnesses, and of course the fact that the defend­
ant is going to be incarcerated until such time as he has his 
hearing. 
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. t'tled to a quick hearing. When I say 
Mr. PALERMO. He IS en 1 b 48 hours-1 say reluctantly 48. If 

quick, I m~an 24 kO~~s,. ;n~u1d be done, unless he requests, the 
you are gOIng to 0 1 ,1 ~ th n it would be more just. 
defendant, requests mae time, ~ asking for the hearing and us 

But as far ~s thIef 10Yter~~~d be done in total no more than 48 
having a hearing, ee 1 s 0 
hours. d u find these hearings go on? 

Mr. SRA w. HowwlolnlgI 0 YOld roughly off the top of my head, say 
Mr. PALERMO. e, wou , 

1 hour to 1 % houIrs. h ld 't go any more than a half hour to 1 
Mr. SMALKIN. t s ou n 

hour. t t' I have then is a mandate actually 
Mr. SRA w. The ~~x ques Ion rin unde~ particular circum-

in the code requlrIn~ such a .hea to ginfringe upon the already 
stances, how much ~s th:~ lOI~g find that we have at this thae? 
overburdened court tIm~ a. w t going to be that many. From 

Mr. PALERMO. Well, t ere IS. no to tr to abuse it. Weare trying 
what I have seen, we are no~ gOIng c~mes in or some question 
to get after where the major mone~n't have-he can hardly read 
comes up such as the mul~ that d$e100 000 bond or $200,000 bond. 
or write and somebodYthPUds tUP ar som'ebody call our attention, or 
We should then have e u y, 0 
we do, to look behind that: case A man comes up with $5 

We are not. going to do It on ~ver\voulci like to find out where he 
million cash In 2 hours, I cer~:lnl~ of the bank that is one thing. 
got it in a hurry. If hk got 1 b °fh gentlemen. 'I really appreciate 

Mr. ZEFERETTI. T?~n yo~ 0 '0 us and to really give us the 
you having th~ abIlIty to ~ften tre going to provide the required 
expertise that IS necessary 1 we a 
legislation. . . t bing here, Congressman. I enjoyed 

Mr. PAL~RMO. We appr'lec1Ia e {d like to further talk with hIm at 
thf' bout WIth Mr. Range. wou 
SOrile future time. 

Mr. ZEFERETTI. We agree. . h f 11 
We will be coming down your way In t . e a : 

W ld have a great dISCussIon. 
Mr. PALERMO. e cou 'n be recessed until 2:15 this afternoon. 
Mr. ZEFERETTI. WI' leO WI the committee recessed, to reconvene 
[Whereupoll, at . p.m., 

at 2:15 p.m., this same day.] 

AFTERNOON SESSION 
'tt to order. I ask for Prof. Mr. ZEFERETTI. I call the comml ee 

J ames George and Richard Lynch. 
Good afternoon, gentlem~n. Association is Prof. B. James 
Representing the AmerIca~ Bar. r erson of the ABA's Standing 

George, Jr. Professo~ G:eorge IS ch:ds Pfor Criminal Justice, and the 
Committee .on ASSOCHftl~~ S~n~~ation's Criminal Justice Sec~ion. 
former chaIr~erson 0 e G ss e is Richard P. I ~ynch, staff dlre~-
AccompanYln~ ProCfessor' tt eo~~ Association Standards for Criml­

tor of the StandIng omml ee 
nal Justice. 

Welcome, gentlemen. 
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TESTIMONY OF B. JAMES GEORGE, JR., CHAIRPERSON, STAND­
ING COMMITTEE ON ASSOCIATION STANDARDS FOR CRIMI­
NAL JUSTICE, ON BEHALF OF THE AMERICAN BAR ASSOCI­
ATION 

Mr. GEORGE. Thank you very much for the opportunity to 
appear. You have our prepared statement. Naturally I would not 
repeat what is in there. 

Mr. ZEFERETTI. It will be made part of the record in its entirety. 
Mr. GEORGE. Thank you. 
I would stress that the black letter ABA standards for criminal 

justice do represent the official position of the American Bar Asso­
ciation and that they have been formally adopted by the ABA 
house of delegates. The black letter standards, as contrasted with 
the commentary thereto, do represent the official position of the 
American Bar Association. 

It would seem, in looking over several of the bills that have been 
submitted and in looking over other matters which the select com­
mittee seems to be considering, that by and large the association 
standards do take approximately the same tack as these other 
official materials. 

There is one primary difference, and that is, that it is the posi­
tion of the association that money bail should not be used as a 
normal, ordinary way of controlling pretrial release. It is an excep­
tional sort of thing, and money bail, as contrasted with other 
devices, should never be used to control future criminal conduct. It 
should be tied only to the idea of reappearance in court. 

However, the position of the standards is that any defendant 
should be subject to a restricted pretrial or preadjudication release 
with or without financial conditions or conditions of financial sig­
nificance whenever these condit.ions are necessary to: Assure reap­
pearance, protect the community, or to safeguard the orderly ad­
ministration of criminal justice. 

The ABA standards do not relate specifically to controlled sub­
stance offenses. The ABA standards are designed to provide guide­
lines for State as well as for Federal offenses. Also are designed to 
go over a broad array of dangerous matters. For example, to re­
lease an arsonist to the community, I suppose, imposes as much 
danger to innocent citizens as to put back .on the streets a large­
scale controlled substance trafficker. 

Essentially, the association endorses the idea that conditions 
could be imposed after a suitable due process hearing which would 
control the conduct of individuals released into the community 
pending adjudication. 

Our pretrial release standards focus on the person who is not 
under a present conviction, but who may pose a threat to the 
community or to the administration of justice. The ABA position is 
that such a person, after a due process complaint hearing, could be 
placed on conditional release. Then, if that person is believed by 
law enforcement officers to have violated those terms, the stand­
ards have provisions by which that released person could be re­
turned to custody after a judicial hearing. 

We also provide for a predetention hearing triggered by the 
prosecution or law enforcement authorities if there is a basis to 
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believe that the conditions have been violated or that the condi­
tions are no longer satisfactory to protect the community. 

The ABA would commend that basic policy to this committee 
that it is far better to use a conditioned release than it is to rely on 
the facade of a monetary bail release when the real objective is to 
achieve community protection. 

Mr. ZEFERETTI. What you are saying, though, in essence, is that 
the defendant himself has to do something that would give you 
that reason for denial of release; is that the idea? 

Mr. GEORGE. The premise on which the ABA standards rest is 
that freedom pending adjudication for those who have no extant 
conviction against them should be the norm and conditions placed 
on freedom should be the exception and should rest upon a specific 
showing in court. 

We probably go somewhat further in our standards governing 
the procedures than the Supreme Court set as a minimum in 
Gerstein v. Pugh. But, nevertheless, we feel that there should be a 
burden placed on those who would detain or hold an accused under 
onerous conditions to establish on the record the basis for that 
holding and requiring the adjudicating officer, whether that be a 
magistrate or a judge, to make a reasoned decision based upon a 
record made in open court. 

Mr. ZEFERETTI. If I might interrupt, were you in the audience 
when the two magistrates were testifying this morning? 

Mr. GEORGE. Yes; sir, for much of their testimony. 
Mr. ZEFERETTI. They both said the same thing, that they had 

difficulty in obtaining all the facts in a bail hearing, that it would 
jeopardize the case, that they weren't following judicial process of 
their oath. 

Your standards would seem to prevent any kind of hearing 
before the magistrate also; is that not so? 

Mr. GEORGE. No; we would, in effect, require a judicial hearing. 
It would not, under the ABA approach, be an ex parte proceeding. 
As I indicated, the constitutional minimum may be established 
through Gerstein v. Pugh suggesting that the Constitution is satis­
fied if it is ex parte. But there has to be some sort of a formal 
record made and a basis established for a judicial ruling on the 
matter and that seems to me, speaking in my private capacity, to 
be the clear requirement of Gerstein v. Pugh. Anything that cuts 
lower than the statements in that case would invite, I think, a 
judicial invalidation of the statute. 

But if you look at ABA Standard 10-4.4, our pre-first appearance 
inquiry into the matter, that can be substantially ex parte. When 
one gets to an increase in the conditions or a withdrawal of condi­
tions and a pre detention confinement, which is the subject matter 
of ABA Standard 10-5.9, of the standards, then at that point, the 
matter becorres far more adversary. But that is toward the end of 
a transaction. 

Mr. ZEFERETTI. But isn't it so that under the ABA standards you 
can't go into the facts of the case? 

Mr. GEORGE. You say you can? 
Mr. ZEFERETTI. You cannot. 
Mr. GEORGE. No; under the ABA standards, you may. What we 

provide for is, in effect a Simmons v. U.S. type control. That is, the 
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prosecution should not be able at a later time to make constructive 
use in the prosecution's case in chief of any admissions which come 
from the defendant. 

In other words, on the assumption that there is some basis in the 
Constitution, whether eighth amendment or due process pursuant 
to Gerstein v. Pugh for freedom unless a basis is established to 
revoke that freedom, then it is like the Simmons case, you recall 
where in order to testify in a motion to suppress, the prosecutio~ 
was saying that the privilege against self-incrimination would be 
~aived. So 1? order to take the fourth, one was losing the protec­
bon of the nfth, or the converse. The U.s. Supreme Court said no, 
we take care of that dilemma by saying to defendants, you may 
testify freely and fully at the motion to suppress proceeding, but 
the State cannot use this information. 

The U.S. Supreme Court also did about the same thing in a sixth 
amendment indigent inquiry setting, the Kahan case (415 U.S.C. 
239 (1974)). So we are running on the assumption that since there 
probably is a constitutional right involved in pretrial release, that 
we should not put defendants in the dilemma of having to state 
certain things in order to try to insure their release pending adju­
dication, and then have those very statements llsed against them at 
a later time. 

So we privilege those statements, but we do not forestall an 
inquiry into what one might call a historical fact of having commit­
ted other offenses or other dangerous acts or community-endanger­
ing acts during a time of conditioned preadjudication release. 

Mr. ZEFERETTI. I am safe in saying, or in assuming that you 
would be opposed to legislation that would provide pretrial sentenc­
ing to be broadened to take in protection of the community or 
protection of the person? 

Mr. GEORGE. No, quite to the contrary. The ABA standards are 
very clear that conditions are properly to be placed on release, 
conditions which do promote the protection of the community and 
the prevention of obstruction of justice. 

The standards are very clear that preadjudication conditioned 
release may include these factors. In contrast, we say that money 
bail should not consider these factors. We ought to come forthright­
ly at the problem by saying the real dilemma for the judicial 
officer is to release without appreciable condition, to release with 
significant conditions going to the protection of the community or 
the safeguarding of the justice system, or in quite exceptional cases 
refusing absolutely to release pending adjudication because it is 
found that no other less onerous condition will safeguard the com­
munity and the justice system. 

Mr. ZEFERE'I-rI. Do you recommend some conditions that might 
fall under that? 

:Mr. GEORGE. Well, the position of the bar is that a legislative 
body probably cannot make a completely satisfactory list of specific 
factors that would bear on community ::;afety and the safeguarding 
of the justice system, and that this is best left to individual magis­
terial determination. 

Now, one might draw an analogy from, for example, the ABA 
Standards on Sentencing Alternatives and Procedures or what was 
being considered by the Congress in the Federal Criminal Code 
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revision. Just as we talked about the sentencing guidelines and 
sentencing standards, it might b~ p<?s~ible to ~e.velop. throug~l the 
rulemaking power or through JudICIal . admI~Istratr~e actIOn. a 
checklist or a set of significant factors whIch a Judge mIght keep In 
mind as he or she heard a particular case. If those .b~came auto­
matic and ra .ltine schedule type factors, then the posItIon of stand­
ards, at least in the setting of money l:>ail, would be ~hat. you should 
never have this routine, automatIc, totally obJe.ctr,:"e~ totally 
grouped determination. It shoul~ be ad hoc t<? the IndIVld?al de­
fendant based on a specific showmg before the Judge or magIstrate. 

Mr. ZEFERETTI. Mr. Lynch, would you like to add anything? 
Mr. LYNCH. No; I have nothing to add, Mr. Chairman. 
Mr. ZEFERETTI. One other thing: Do you feel that t;tnder the 

eighth amendment, when we are talki~g about I?reventIve ~eten­
tion, do you feel there is ~n absolute rIght to ball and not Just a 
prohibition on excessive ball? . .' . 

Mr. GEORGE. Mr. Chairman, I would have to reply In an ~ndlyldu-
al capacity because the ABA st.andards only say that c~nstItutIOnal 
conditions may be placed. It IS my own personal l:>elIe~ that the 
Supreme Court of the U~ited States has no~, a~ thIS pOInt, taken 
any position that makes It patently unconst~tutIOnal to talk ab?ut 
conditions of pretrial release for the protectIon of the commun~ty. 

I think that language in Gerstein v. Pugh can be read as saYll~g 
that it is the fourth amendment, coupled with due p~ocess, that. IS 
the only control on either pretrial detention or condItIoned pretrIal 
release. 

I am inclined to think that if care is. devote~ to th~ pro~edural 
dimensions of a hearing which results In denYIng a cItIzen s free­
dom to be in the community pending adjudication ~nd . where the 
withdrawal of that privilege of being in the commun~ty I~ based on 
demonstrated dangerous acts, we probably have .a sItuatIOn conso­
nant with the U.S. Constitution as it seems to be Interpreted by the 
U.S. Supreme Court to date. .... 

Mr. ZEFERETTI. I think that the fine lIne IS what I~ constItute~ to 
be dangerous acts and how you make an analogy WIth our partIcu­
lar problem, which is drug trafficking and the amount of moneys 
which is involved in that. . 

Mr. GEORGE. Personally, I would be amazed if a majopty of. the 
U.S. Supreme Court would say that, in the face of speCIfic legIsla­
tion, no relationship can be found between large-s~ale controlled 
substances trafficking and protection of the communIty. I would be 
amazed at this time in our history if, on the surface of such 
legislation there would be patent unconstitutionality. 

I think, 'rather, the crunch would come ~n determining .how a~y 
standards of dangerousness would be applIed by Federal Judges. In 
concrete cases. I really think that the proc~dural ~oncerns v:hICh 
are, by and large, reflected. in the draft bIlls whIch :you kIndly 
provided are due process OrIented and probably are satIsfactory. I 
would e~pect them to be sustained. . 

I would say that I think it is very imp?rtant If the qon~re.ss 
wishes the Federal jurisdiction and j~dges In the Fe~eral JurIsdIC­
tion to have this sort of power that It must amend. tItl~ 18 of the 
United States Code because the present Federal ~eglslatIon ~~nnot 
be invoked by any magistrate or judge as a baSIS for condItIoned 
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pretrial release or the denial of release on the basis that the 
community needs protection. 
. Therefore, something like the District of Columbia Code I think 
IS an absolute prerequisite. ' , 

Mr. ZEF.ERETTI. That is wh~t we are in the process of looking into, 
and. that IS. what v:e are trYIng to do. But as the magistrates have 
~estI~ed thIS morn~ng, ~hey want flexibility. They feel that flexibil­
~ty WIth whatever IS wrItten has to be i,ncluded as an ingredient as 
a mix, in order to give them the individuals-or to protect the 
:ig!:t~ of the individuals so that they can look at each one as an 
IndIVIdual case rather than, as you said earlier to blanket every-
body into one category in itself. ' 

Mr. Dornan, would you like to ask some questions? 
IVlr. DORNAN. y~s. M.r. Chairman, the problem with coming late 

to one of t?-e hearIngs, IS that you run the danger of asking as your 
first questIOn something that was discussed in depth. 

I wO';lld like to discuss with Professor George and Mr. Lynch 
s<?methIng that has been troubling me on this issue because of the 
hIgh. death ~oll and the billions of dollars that are circulat:'~llg, 
partIcularly In the Miami areu. 

If a man came before. a judge, an~ he was guilty of torturing to 
death 20 people, the sOCIetal protectIOns are there, as far as bail is 
concerned. If the man is known to be a billionaire he is not going 
to be bailed, period. Now, if you can torture people to death and 
remove yourself from the scene of the death they writhe in agony 
overdosed on ?rugs. alone in some sleazy ap~rtment, or people that 
:rou . ar~ fund~ng hIt a 7~cht <;m the high seas and blow away a 
tamlly In retI!em~nt ~Itn theIr ~uests or children with shotguns 
and l~ave theIr ShIP lIke the Flymg Dutchman floating around on 
the hIgh seas, or take the ship and sneak it back into Fort Lauder­
dale, and they are not there at the scene of the crime, then the law 
has tl;e problem because they are once removed from the scene of 
all thIS carnage. 

. What we are dealing with now is something unique in American 
hlstor7'. I have thought of askir"g our overtaxed Library of Congress 
technICIans to ~ry ~o corr;pare for me in dollars then, as opposed to 
dollars now,. WIth InflatIOn factored in, how much money Capone 
and O'BannIOn were really dealing with in the illicit production of 
rotgut b<?oze or-I guess, pretty good liquor, depending where it 
was comIng from-and the money we are dealing with now in 
billions of dollars in the Southern United States. And how to 
extrapol!lte s<?me sort of an agony figure to try and say what we 
are deahng WIth here are people who are really killing more people 
than were killed by Capone at his height. 
T~at lin~ 'Xas stunning to m~ on "60 Minutes," when Mike 

Wallace sald, . More people. are beIng gunned down in Dade County 
th8:n we,~e beIng gunned In. the :vorst of the gang war days in 
ChIcago. And then to say, WIth thIS money comparison we are not 
dealing wit!: millions where some punk says, "I get ~e the best 
Harvard-traIned lawyer as a mouthpiece to get in and out fast" 
but we are dealin&, with, not millions, but billions of dollars. ' 

S~, as we hav:e In all our. written statements, what we are really 
talkIng about I~ that a tIny fraction of the cost of trafficking 
becomes the ball. And then, when this guy skips, he goes deeper 
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underground and says, "OK, I've already had one bust, now you go 
up front, so that when you get your one bust, we put up your 
million dollars bail just like that, and we won't have any problem 
with my lying undercover for a while. We always have some new 
face to surface for his first bail skip. I'll work o~t of M~nus or 
Brazil or deep in Colombia or somewhere for a whIle, or J 11 go to 
Europe for a year's vacation while the next guy steps up." 

Given all of these unique peculiarities in money ~nd ~eatl?- toll, 
don't you think it is possible for men and women of ImagInatIOn to 
write, with the help of the ABA, t~ wri~e t.his danger to the 
community in a straightforward but ImagmatIve way to let the 
country know what we are dealing wit~? That when w~ capture a 
"Mr. Big," as they like to. say 0D: teleYIsion o~ the mOVIes, that 1:e 
just isn't going to get ball. He IS gOIng to SIt there, because l11s 
hands not the blood on them directly, but he is killing thousands of 
young Americans, thousands of yo~ng Europeans? at all a~e brack­
ets, it is not a youth problem, a .pI.racy on the .hI.gh ~eas ~s ~aused 
by this man. And to him, $1 mIllIon or $2 mIllIon IS SPIt In the 
bucket. He just doesn't care. 

Could you just give me some of your thoughts on that? 
Mr. GEORGE. I think that the thrust of the ABA Standards. ap­

plied to the setting of large-scale Controlled Substances Act VIOla­
tion would come closer to addressing the problems you articulate 
than the traditional use of monetary bail. 

After all, it has been reported in the last few weeks that there 
have been half-a-million-dollar bail defaults by drug traffickers 
who disappeared from the country. AJ?-d it might be that the next 
ante will be three-quarters of a mIllIon dollars and the next $1 
million but granted the massive cash flow, I suppose that however 
high the amounts go, that there will be some people who will put 
that up front and then disappear. 

The approach of the ABA Standards ~s th~t if yO? have people 
with no ties whatever to the communIty, ties whIch can be as 
broadly or narrowly defined as you wish on ~he face of. it such 
persons are not likely to be around when trial I?roc~e~Ings a~e 
held. That is a basis under the Standards, and I thInk It IS a basIs 
under several of these draft bills, to deny pretrial release absolute-
ly. . . h ·t Now if traffickers are apparent resIdents In t e communl y-
howev~r one defines that-then one could examine the hallmarks 
of high-level participation in international domestic controlled ;sub­
stances manufacture and distribution schemes, and on the basIs of 
a record before the judge or magistrate, make a pr~ma facia. sho~­
ing that this particular individual is likely to be so Involved In thIS 
dangerous system that other crimes will occur and tha~ the protec­
tion of the community will be endangered, or that WItnesses are 
being done away with or bribed or bought off or whatever: Under 
our standards these facts would enable the system to deal directly 
with the problem. 

In contrast, as long as we rely on moneta~y ~ail no mat~er how 
high, we have got to deal with t1:e problem In~Irect1y. I thInk t?<: 
forthright conditioned release, or In an appropriate case, the denIal 
of release is the way to go at this problem. 

Mr. DORNAN. Mr. Lynch, do you have any thoughts on that? 
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Mr. LYNCH. I concur with Professor George's comments. 
Mr. DORNAN. You see the frustration of those of us on this 

committee, taking testimony from around the country and trying 
to come up with some reasonable approach to this. And every chart 
and graph that we look at, the numbers are going up, billions of 
dollars. So you hit it right on the head, it will be three-quarters of 
a million dollars in the next bail, and then we will see people 
skipping $1 million bail within the year, if it hasn't already hap­
pened. 

Has it happened that high yet? Are these record bails now at 
$500,OOO? 

Mr. ZEFERETTI. There are even some higher than that, I think, at 
this point. 

I think one of the things, too, that we faced, especially in New 
York where you have the mandatory sentences as a result of the 
types or quantity of the drugs that are sold, that we find ourselves 
in a predicament, on those particular cases, where everybody wants 
to go to trial. Nobody is taking a plea, and everybody has created a 
clog in the criminal justice system beyond what we ever expected. 

Those that a.re even the "small fry" in that organization of crime 
are standing pat, they are putting up the money, waiting a year to 
go on trial, to pick the jury and the like. There is all kinds of 
mayhem created as a result of that. 

As I asked the magistrates this morning, just a personal reac­
tion-I mean, I asked a question about a person out on bail who 
commits another crime, whether or not that bond should be re­
voked automatically and no bail should be provided as a result of 
the second crime. 

Do you have any feelings on that? 
Mr. GEORGE. In terms of revocation of the pretrial release on the 

first crime, then there probably should be a hearing as defined in 
ABA Standards. 

However, in terms of the preliminary determination on release 
in the instance of the second trial, then it can be much more 
perfunctory, like Gerstein v. Pugh envisions, and the fact of the 
violation, if that were the case, of a condition of the earlier pretrial 
release, it would be a factor that the magistrate or judge most 
properly could take into account in reaching a decision. 

That is, if you have tried release on condition, and if it were 
specifically aimed at protection of the community or preservation 
of the integrity of the criminal justice system, and that condition 
has obviously failed because this person on the basis of an ex parte 
showing, has committed another dangerous crime, then it may be 
that the expectations have been satisfied. 

Such a defendant would be a person for whom no less restrictive 
alternative than denial of preadjudication freedom will work. 

Mr. ZEFERETTI. Thank you. Thank you so very much. 
Did you have anything else? 
Mr.. DORNAN. I have nothing else, Mr. Chairman. 
Mr. ZEFERETTI. Thank you so very much for waiting, too. We got 

caught up this morning. We ran a little late. I really appreciate 
your being here and your testifying before the committee. 

Mr. GEORGE. The American Bar Association appreciates the 
privilege. Thank you, sir. 



' .. 
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Mr. ZEFERETTI. Thank you. 
[The prepared statement of Mr. George follows:] 

PREPARED STATEMENT OF PROF. B. JAMES GEORGE, JR., CHAIRPERSON, STANDING 
COMMITTEE ON ASSOCIATION STANDARDS FOR CRIMINAL JUSTICE, ON BEHALF OF 
THE AMERICAN BAR ASSOCIATION 

Mr. Chairman, ~nd Members of the Select Committee on Narcotics Abuse and 
90ntrol, my name IS B. ~ames George, Jr., and I am a Professor of Law at the New 
{ork ~a'Y School.. I chaIr the ABA's Standing Committee on Association Standards 
for 9nmmal. JustIce and I am a former Chairperson of the Association's Criminal 
JustIc.e SectIOn. I B;m. pleased to be here today to represent the views of the 
Amen~afo1 Bar AS~OCIatIOn as tho.se views are articulated within the ABA Standards 
for Cl'I[~llna~ J'":stIce .. The Amenc~n Bar :\ssoc~a~ion welcom~s this opportunity to 
convey Its VIew) on Issues regardmg the ImpOSItIOn of pre-tnal detention for drug 
offen.d~rs who prese!1t a danger to the community; the creation of special bail 
condItIOns for narcotIcs tra~fickers; the usefulness of bail hearings to set conditions 
and !race the source of ball collateral; and, the denial of bail pending appeal for 
convIcted traf~ckers. The ABA Standards for Criminal Justice Mr. Chairman 
repres~nt of~cIa~ ~merican Bar Association policy and will p;ovide the Select 
CO'.llmlttee WIth mSIght as to the collective, consensus judgment about bail issues of 
our 280,000 member Association. 

~ s~lOuld note at the outset that we have not sought as an Association to address 
ball Issues as ~hey relate to particular offenses or particular classes of defendants 
suc~ as narcotIcs t!a~fickers. yre have, however, developed very specific recommen­
datIOns on the ball Issue whIch can provide clear guidance in the area of drug 
of~en~es. I should also note that our Pretrial Release Standards have been drafted 
prmcIpally to serve as guidelines for the establishment of court rules and proce­
dures rather than statutory law but that the Standards are adaptable to legislative 
enactment. 

The. issue ?f bai~ and the companio~ issue of crin:e committed by those released 
on ba~l pendmg tna~ a:e problems WhICh have receIved the careful scrutiny of the 
Amencan Bar ASSOCIatIOn. These are not new issues and the introduction to Chap­
t~r 10 of th~ ABA Standards for Criminal Justice acknowledges the melancholy 
hIstory of ball reform: 

~'~nfortunately, the bail. r~form m.ovement never accomplished all that was hoped 
for I~. A dec~de later, our JaIls rem~ll.n crowded with pretrial detainees, many judges 
?O~tI~u~ to Impose mopetar:y condItIons, compensated sureties still thrive in many 
Junsd~ctIOns, and pretnal cnme and abscondence remain 8erious problems." 

W~1l1e tJ:1e centra! thrust of the Association's :i1 se-Jarate black letter standards 
de~h~g "Ylth Pretnal Release favors bail for persor.s accused of crime pending 
B;dJudIcatIOn, our st~ndards also recognize that "some restraints on the defendant's 
lIberty may be crUCIal to allow the process to go forward * * *." . 

ABA Standard 10-.5.9 deals .specificB;lly wit.h pretrial detention and it provides a 
proc~du!~ for a pretpal.detentIOn hearmg WhICh may be triggered by: 
~ JudICla11etermmatIOn. t.hat monetary bail is necessary coupled with defendant's 

faIlure to satIsfy that condItIOn; 
A judicial determination that defendant has willfully violated a condition of 

release; 
A j1!dicial d~termin~tiol1 that there is probable cause to believe defendant has 

commItted a cnme whIle '-._ pretrial release' or 
By forma~ complaint fr0m a prosecutor, l~w ~nforcement officer or representative 

of. the pretnal rele~se agency that defendant is likely to ,lee, threaten or intimidate 
wItnesses, or constztutes a danger to the community (emphasis added) 
Th~ fo~rth trig15e~ing. eve~t s,et forth above reiated to a defenda~t's "dangerous­

n~ss. ThIs As~ocIatI?~ IS mmdful of the fact that some defendants on bail pending 
tn~l do commIt addItIOnal offenses and we share the concern over this problem 
exprebsed by. both la"Y ~nforcen:ent agencies and the public. As lawyers we know 
th~~ the <len.Ial of baIl .IS a sen~us step which materially decreases a defendant's 
abIlIty to a881~t cou~sel m prepanng. an adeHuate defense. In recognition of that fact 
our standard" prOVIde for the settmg of any reasonable restricti"n designed to 
ensur~ .. : the safety of th~ .community" (Standard 10-5.2). The standards provide 
that .vIOl~tIon of those. condItIOns of release can subject the defendant to arrest and 
requ~re eI~he~ tf.. .. ~ lettmg of n.ew conditions or the scheduling of a pretrial detention 
heanng wlthm f1 /e ca~endar da.ys (St~ndard 10-5.7). The standards also provide that 
wJ:1ere probabl~ cause IS .shown t~ belIeve a released defendant has committed a new 
cnme, a pretnal de.tenhon heanng should b~ scheduled wit~in five calendar days 
(Standard 10-5.8). Fmally, the standards prOVIde for full pretnal detention hearings 
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(Standard 10-5.9) and for the accelelated trial of detained defendants (Standard 10-
5.10). 

Your Committee has expressed special interest in four distinct bail issues. Let me 
address, seriatim, the ... pplication of existing ABA policy to those issues. 

PRETRIAL DETENTION FOR DRUG OFFENDERS WHO PRESENT A DANGER TO THE 
COMMUNITY 

The American Bar Association Standards on Pretrial Release deal specifically 
(Standard 10-5.9) with the subject of pretrial detention. Notwithstanding the recent 
decision by the D.C. Court of Appeals which upheld the District of Columbia's 
pretrial detentioil statute (U.S. v. Edwards, D.C. Court of Appeals No. 80-294 and 
Edwards v. U.S., D.C. Court of Appeals No. 80-401 decided May 8, 1981), the 
constitutionality of preventive detention remains to be tested by the Supreme Court. 

Our standards, Mr. Chairman, provide a detailed mechanism for triggering a 
pretrial detention hearing based upon specific facts and not upon a generalized 
prediction of dangerousness. Under our standards a defendant may be determined 
to constitute a danger to the community because: 

The defendant has committed a criminal offense since release; 
The defendant has violated conditions of release designed to protect the communi­

ty and no additional conditions of release are sufficient to protect the community; or 
The defendant is likely to flee; and 
'rhe defendant is presently detained because of inability to satisfy monetary 

conditions and no less stringent monetary conditions will reasonably assure reap­
pearance; or 

The defendant has violated a condition of release and no additional monetary or 
nonmonetary conditions wiil reasonably assure reappearance. 

American Bar Association policy favors the rele&se of defendants pending the 
determination of guilt or innocence. Notwithstanding that overriding predilection 
for release, our standards recognize and provide for pretrial detention where a 
defendant's inability to satisfy monetary conditions or a defendant's violation of 
release conditions require swift judicial action to insure the integrity of the criminal 
justice process. We require that the detention decision be based solely upon evidence 
adduced at a pretrial detention hearing. Further, we require that such evidence ba 
"clear and convincing." 

THE CREATION OF SPECIAL BAIL CONDITIONS FOR NARCOTICS TRAFFICKERS 

The ABA Standards address specifically the is!:lue of release conditions but neither 
define nor recommend special conditions for any particular class of charged r:efe!1d­
ants. Standard 10-5.2 does, however, state: "Upon a finding that release on the 
defendant's own recognizance is unwarranted, the judicial officer should impose the 
least onerous ... conditions necessary to assure the defendant's appearance in 
court, protect the safety of the community, (emphasis added) and prevent intimida­
tion of witnesses and interference with the orderly administration of justice." 
Among the conditions then set forth are the following alternatives: 

Release to custody of a pretrial services agency; 
Release to the custody of a qualified person or organization; 
Imposition of reasonable restrictions on activity, movement, etc.; 
Prohibit defendant's possession of weapons, engaging ill certain described activi­

ties, using intoxicating liquors or certain drugs; or 
The imposition of any other reasonable restriction designed (inter alia) to protect 

the community. 
Clearly, the American Bar Association statement recognizes and permits the 

setting of nonmonetary conditions designed in part to protect the community. Our 
standards recognize and favor the utility of reasonable restriction designed to protect 
the community. Standard 10-5.2 was designed to give the court flexibility in tailor­
ing individualized release conditions which would reconcile a defendant's interest in 
pretrial freedom and a community's legitimate concern for its own safety. To that 
extent the reasonable imposition of nonmonetary creative, effective special condi­
tions on release for narcotics traffickers would be in accord with the letter and 
spirit of our standards. Because our standards do take cognizance of community 
safety, the prevention of witness intimidation and the prevention of interference 
with the orderly administration of justice, they go beyond the provisions of the 
Federal Bail Reform Act (18 U.S.C. § 3146(a)), which providefi: for setting nonfinan­
cial conditional solely to assure reappearance. 

In Standard 10-5.3 we urge the creation of Pretrial Services Agencies and call for 
such agencies to monitor those released pending irial. The imposition of specific, 
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individualized release conditions can assist in effective monitoring and can expedite 
prompt additional judicial action where such conditions are violated. 

THE USEFULNESS OF BAIL HEARINGS TO SET CONDITIONS AND TRACE THE SOURCE OF 
BAIL COLLATERAL 

Our standards address indirectly the issues posed by this portion of the Commit­
tee's inquiry. ABA policy favors a "pre-first-appearance inquiry." That is, we pro­
vide that where a defendant charged with a felony is in custody, an inquiry into the 
facts relevant to pretrial release should be conducted prior to or contemporaneous 
with the defendant's first appearance unless the prosecutor does not oppose release 
on the defendant's own recognizance or the defendant waives such an inquiry after 
consultation with ccunsel. The inquiry we provide for (Standard 10-4.4) includes an 
exploration of the defendant's employment status and history and the assets availa­
ble to the defendant to meet monetary release conditions. 

This inquiry is to be conducted by a Pretrial Services Agency, which we believe 
shou.ld be established in each jurisdiction. Where appropriate, we indicate that the 
conduct of such an inquiry may be in open court. We provide that the Pretrial 
Services Agency should make recommendations to the judicial office concerning the 
conditions, if any, which should be imposed on the defendant's release. One of the 
factors which must be included in the inquiry relates to the assets available to the 
defendant. Our standards establish a process through which rational bail decisions 
may be arrived at by judicial officers. 

We believe the agency should perform important prerelease screening as well as 
postrelease monitoring services. And because our standards call for careful pre-first­
appearance inquiry recommendations, we favor the exploration of all facts pertinent 
to reappearance, community safety and the orderly administration of jusi:ice. Arr ri­
can Bar Association policy favors the kind of inquiry which will bring to light 
complete and individualized factors upon the release decision. The source of bail 
collateral would be such a factor. While information regarding the source of assets 
available to meet mOhetary conditions would fall within the purview of Standard 
10-4.4, we would point out that "Inquiry of the defendant should carefully exclude 
questions concerning the details of the current charge." 

DENIAL OF BAIL PENDING APPEAL FOR CONVICTED TRAFFICKERS 

This subject is addressed in Chapter 21 of the ABA Standards for Criminal 
Justice. Included within that Chapter on Criminal Appeals is a specific Standard on 
Release Pending Appeal (21-2.5). That Standard provides that "when an appeal has 
been instituted by a convicted defendant after a sentence of imprisonment has been 
imposed, the question of the appellant's custody pending final appeal should be 
reviewed and a fresh determination made by the trial court." Moreover, American 
Bar Association policy as enunciated in this Standard also provides that "Release 
should not be granted if the court finds that there is substantial risk that the 
appellant will not appear to answer the judgment following conclusion of the 
appellate proceedings, or that the appellant is likely to commit a serious crime, 
intimidate witnesses, or otherwise interfere with the administration of justice." 

Our policy therefore recognizes that there are cases where release pending appeal 
is unwarranted. Indeed, we indicate in our Standard that judges should take into 
account the nature of the crime and the length of sentence imposed in arriving at a 
release decision. As indicated earlier, our standards do not address specific classes of 
defendants and hence we have no provisions which relate solely to narcotics traf­
fickers. Instead, this Standard, like its counterparts in Chapter 10, provides general 
criteria applicable to all offenders. Certainly the risk factors we enunciate would 
apply to narcotics traffickers. American Bar Association policy unequivocally recog­
nizes that there are instances in which release pending appeal should be denied. 

CONCLUSION 

This Association is fully aware of the ravages visited upon society by illicit traffic 
in narcotics and controlled substances. Weare also aware that abscondence or "bail 
jumping" is a serious problem especially in those jurisdictions where vigorous 
narcotics enforcement has resulted in heavy arrest rates. 

While we are dedicated to maintaining allegiance to our criminal law's fundamen­
tal precepts-the presumption of innocence-we must accept the fact that there are 
those who may well commit additional crime or abscond while they are on pretrial 
release. Nonetheless, those incidEmts can be minimized through a vigorous imple­
mentation of the ABA Standards on Pretrial Release as set forth in Chapter 10 of 
the ABA Standards for Criminal Justice, which afford adequate safeguards for the 
community's safety consistent with constitutional requirements. We emphasize that 
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full implemer;ttat~on of our Pretrial Release Standards will require close cooperation 
and commumcab~m bet'Yeen local pretrial release agencies, prosecutors, probation 
and parole ~gencles, polIce departments, courts and other appropriate law enforce­
ment. agencI~s. Furthermore, we urge the establishment in every jurisdiction of a 
Pret:lal. Servlces Agen~y. which can assist law enforcement agencies in the effective 
momtor~~g an~ Sup~rvl~lOn of persons on bail. Such, ,gencies can help prev)nt and 
contro~ pretnal cnme and m.any defendants on pretrial release, like convicted 
~robatlOner~, need to be eff~c~Ively supervised. Implicit in our Pretrial Release 
tand~rds IS the need for VIgIlant and effective monitoring and supervision of 

defeI?-~ants release~ on ball. Moreover, Our standards make clear that violations of 
condibons of pretnal release constitute ~ounds for a pretrial detention hearing. 

We re~pectfully sugg~s~ that the Amencan Bar Association Standards for Crimi­
nal Jt1;sbce (Second ~dlbon, 1980) can serve as a valuable resource to the Select 
~ommltte~ on Narc?bcs Abuse and Control as it proceeds to examine bail reform 
Issues whIch are of Import to all Americans. To assist the Committee in its endeav­
ors, we have ~ttac~ed as an appendix the black letter ABA Standards pertinent to 
your curr~nt. mqUl~y. We have. appreciated this opportunity to describe American 
Bar As~ociatlOn polIcy on pretnal release and hope that our criminal justice stand­
ards WIll help foster more effective measures for deterring those who violate our 
laws. 

[Appendix] 

AMERICAN BAR ASSOCIATION STANDARDS FOR CRIMINAL JUSTICE-BLACK LETTER 
STANDARDS ON PRETRIAL RELEASE AND BLACK LETTER STANDARD 21-2.5 ON 
CRIMINAL ApPEALS 

CHAPTER lO-PRETRIAL RELEASE 

PART 1. GENERAL PRINCIPLES 

Standard 10-1.1. Policy favoring release 
The law ~avo~s thl'- :elease of d~fend~nt? pending determination of guilt or inno­

cence. Depnvab0I?-, of lIberty pendI~1g ~r~alis harsh and oppressive in that it subjects 
persons w~os~ gUlLt has ~ot beer;t Jud~c.Ially established to economic and psychologi­
cal ~ardshIp! mtE:r~e.res WIth theIr abIlIty to defend themselves, and, in many cases, 
depnve~ theIr. famIlIes of support. Moreover, the maintenance of jailed defendants 
and theIr famIlIes represents a major public expense. 

Standard 10-1.2. Definitions 

(a) Citation: a w:ritte? order issued by a law enforcement officer requiring a 
person accused <;>f vIOlatmg the l.aw to appear in a designated court or governmental 
offi~e at a speCI~e? ~ate and bme. The form should require the signature of the 
pE':'son to whom It IS Issued. 

~L). Summons: an order issued by a co~rt requ.iring a person against whom a 
cnmI~al charge has been filed to appear m a deSIgnated court at a specified date 
and bme. 

(c) ,~~lease on own recognizance ~sometimes referred to as "personal recogni­
zance )'. the r~lease of a def~ndant WIthout bail but upon an order to appear at all 
appropn~te bmes, to. re~ram from criminal law violations, and to refrain from 
t~reaten~ng or ~therw~se mterfering with potential witnesses. Release on Own recog­
mzance IS not mconsistent with the impos\tion of other nonmonetary conditions 
reasonably nec~ssary to secure the presence of the accused and to protect the safety 
of the commumty. 

(d) Releas~ on mor;tetary conditions: the release of a defendant upon the execution 
of a bond, WIth or WIthout sureties, which mayor may not be secured by the pledge 
of money or property. 

(e) Fir~t ~I?pearance: that proceeding at which a defendant initially is taken 
before a JudICial officer after arrest. 

Standard 10-1.3. Conditions on release 
(a) Each jurisdiction shoul~ adopt proced':lres designed to maximize the number of 

~efendants released on theIr own recognIzance. Additional conditions should be 
Imposed on releas~ only "",:,h~n the need is demonstrated by the facts of the individu­
al case. Methods tor provIdmg the appropriate judicial officer with a reliable state­
ment of the facts relevant to the release decision should be developed. 
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(b) Constitutionally permissible nonmonetary conditions should be employed to 
assure the defendant's appearance at court and to prevent the commission of 
criminal violations while the defendant is at liberty pending adjudication. 

(c) Release on monetary conditions should be reduced to minimal proportions. It 
should be required only in cases in which no other conditions will reasonably ensure 
the defendant's appearance. When monetary conditions are imposed, bail should be 
set at the lowest level necessary to ensure the defendant's reappearance and with 
regard for the defendant's financial ability to post bond. Compensated sureties 
should be abolished, and a defendant held on financial conditions should be released 
upon the deposit of cash or securities of not less than ten percent of the amount of 
the bail, to be returned, at the conclusion of the case. 
Stundard 10-1..4. Intentional failure to appear 

Intentional failure to appear in court without just cause after pretrial release 
should be made a criminal offense. Each jurisdiction should establish an adequate 
apprehension unit designed to apprehend defendants who have failed to appear or 
who have violated conditions of their release. 

PART II. RELEASE BY LAW ENFORCEMENT OFFICER ACTING WITHOUT AN ARREST 
WARRANT 

Standard 10-2.1. Policy favoring issuance of citations 
It should be the policy of every law enforcement agency to issue citations in lieu 

of arrest or continued custody to the maximum extent consistent with the effective 
enforcement of the Law. This policy should be implemented by statutes of statewide 
applicability. 
Standard 10-2.2. Mandatory issuance of citation 

(a) Except as provided in paragraph (c), a police officer who has grounds to arrest 
a person for a misdemeanor should be required to issue a citation in lieu of arrest 
or, if an arrest has been mad\:", to issue a citation in lieu of taking the accused to the 
police station or to court. 

(b) Except as provided in paragraph (c), when an arrested person has been ~aken 
to a police station and a decision hilS been made to charge the person WIth a 
misdemeanor, the responsible officer should be required to issue a citation in lieu of 
continued custody. 

(c) The requirement to issue a citation set forth in paragraphs (a) and (b) need not 
apply and the defendant may be detained: 

(i) When pn accused subject to lawful arrest fails to identify himself or herself 
satisfactorily; 

(ii) When an accused refuses to sign the citation after the officer explains to the 
accused that the citizen does not constitute an admission of guilt and represents 
only the accused's promise to appear; 

(iii) When an otherwise lawful arrest or detention is necessary to prevent immi­
nent bodily harm to the accused or to another; 

(iv) When the accused has no ties to the jurisdiction reasonably sufficient to 
assure accused's appearance and there is a substantial likelihood that the accused 
will refuse to respond to a citation; or 

(v) when the accused previously has intentionally failed to appear without just 
cause in response to a citation, summons, or other legal process for an offense other 
than a minor one, such as a parking violation. 

(d) When an officer fails to issue a citation pursuant to raragraph (c), the officer 
should be required to indicate the reasons in writing. 
Standard 10-2.3. Permissive authority to issue citations in all cases 

(a) A law enforcement officer acting without a warrant who has probable cause to 
believe that a person has committed any offense for which the officer could legally 
arrest the person should be authorized by law to issue a citation in lieu of arrest or 
continued custody. The officer should be strongly encouraged to do so unless one or 
more of the circumstances described in standard lO-2.2(c)(iHv) are present. The 
statute authorizing such action should require that the appropriate judicial or 
administrative agency promulgate detailed rules of procedure governing the exer­
cise of authority to issue citations. 

(b) Each law enforcement agency should promulgate regulations designed to in­
crease the use of citations to the greatest degree consistent with public safety. 
Except when arrest or continued custody is patently necessary, the regulations 
should require such inquiry as is practicable into the accused's place and le~gt~ of 
residence, family relationships, references, present and past employment, cnmmal 
record, and any other facts relevant to appearance in response to a citation. 
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Standard 10-2.4. Lawful searches 
. ~en an officer makes a lawful arrest, the defendant's subsequent release on 

cItatIOn should not affect the lawfulness of any search incident to the arrest. 
Standard 10-2.5. Persons in need of care 

Not",:,ithstanding tha~ a citation is issued, a law enforcement officer should be 
authorIZed to take a CIted person to an appropriate medical facility if the person 
appears mentally or physically unable to care for himself or herself. 

PART III. ISSUANCE OF SUMMONS IN LIEU OF ARREST WARRANT 

Standard 10-3.1. Authority to issue summons 
All judicial officers should be given statutory authority to issue a summons rather 

than ~n arrest warrant in al.l cases in which a complaint, information, or indict­
ment IS !iled or ret!I~ned, ~gamst a person not already in custody. Judicial officers 
sllould lIberally l!-tIhz.e thIS a~thonty unless a warrant is necessary to prevent 
flIght, to prevent Immment bodIly harm to the defendant or another or to subject a 
defendant to the jurisdiction of the court when the defendant's ~hereabouts are 
unkno~n. If ~ judicial officer issues a summons rather than an arrest warrant in 
connectIOn WIth an offense, no law enforcement officer may arrest the accused for 
that offense without obtaining a warrant. 
Standard 10-3.2. Mandatory issuance of summons 
, Th~ i~suance of a summ.ons rather than an arrest warrant should be mandatory 
m all mIsdemeanor cases unless the judicial officer finds that: 
. (a) the defenda~t p~eviously has intentionally failed to appear without just cause 
m response to a CItatIOn, summons, or other legal process for an offense other than 
a minor one, such as a parking violation; 

(b) the defendant has no ties to the community reasonably sufficient to assure 
appearance and there is a substantial likelihood that the defendant wiU refuse to 
respond to a summons; 

(c) the .whereabouts of the .defendant are unknown and the issuance of an arrest 
warrant IS a necessary step m order to subject the defendant to the jurisdiction of 
the court; or 

(d) an otherwise lawful arrest is necessary to prevent imminent bodily harm to 
the defendant or to another. 

Standard 10-3.3. Application for an arrest warrant or summons 
(a) At the ti.me. ?f the presentation of. an application for an arrest warrant or 

s!Immons, the JudIcI.al offi.cer should reqUIre the applicant to produce such informa­
tIon as .~easonable mvestIgation would reveal concerning the defendant's: (i) resi­
dence, (n) employment, (iii) family relationships, (iv) past history of response to legal 
process, and (v) past criminal record. 

(b) The judicial officer should ordinarily issue a summons in lieu of an arrest 
warrant when the prosecuting attorney so requests. 

(c) In any ~ase ~n. which the judicial officer issues a warrant, the officer shall state 
the reasons m wntmg or on the record for failing to issue a summons. 
Standard 10-3.4. Service of summons 

Statutes prescribing the methods of service of criminal process should include 
authority to serve a summons by certified mail. 

PART IV. RELEASE BY JFDICIAL OFFICER AT FIRST APPEARANCE OR ARRAIGNMENT 

Standard 10-4.1. Prompt first appearance 
Unless the accused is released on citation or in some other lawful manner the 

accl!-sed ~houl.d be taken before a judicial officer without unnecessary delay. E~cept 
durmg mghttIme.h,ours, every accused should .be presented no later than [six] hours 
after ar~es~. JudIc!al o~fic~rs shou~d be readI~y available to conduct first appear­
ances wIthm the tII?e lImIts establIshed by thIS standard. Under no circumstances 
~hould th~ accused s fi~st appear~nce b.e d~layed in order to conduct in-custody 
mterrogatIOn or other m-custody m':estIgahon. An accused who is not promptly 
presented shall be entitled to immediate release. 
Standard 10-4.2. Nature offirst appearance 

(a) The.first appea!ance before a j~dicial officer should take place in such physical 
surr~m.ndm~s and ~Itll such unhurned and quiet dignity as are appropriate to the 
a.dmImstratIOn of JustIce. Each c~se should receive individual treatment, and deci­
SIOns shoul~ be based on the .partICular facts of that case. The proceedings should be 
conducted m clear and eaSIly understandable language calculated to advise the 
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defendant effectively of the defendant's rights and of the actions to be taken against 
him or her. The appearance should be conducted in such a way that other interested 
persons present may be informed of the proceedings. 

(b) Upon the accused's first appearance, the judicial officer should inform the 
accused of the charge and the maximum possib~e penalty upon convic~ion. The 
judicial officer should also provide the accused wIth a copy of the chargmg docu­
ment and take such steps as are reasonably necessary to ensure that the defendant 
is adequately advised of the following: . . . 

(i) That the defendant is not reqUIred to say anythmg, and that anythmg the 
defendant says may be used against him or her; . . 

(ii) That if the defendant is as yet unrepresented, the deiendant has a rIght to 
counsel an'd if the defendant is financially unable to afford counsel and the nature 
of the charg~s so require, counsel fo~tpwith will be a'ppointe~; . 

(iii) That the defendant has a rIgnt to commUnIcate wIth counsel, family, and 
friends, and that, if necessary, reasonable means will be provided to enable defend-
ant to do so; and .. . .. 

(iv) That, where applicable, defendant has a rIght to a prelImmary exammatIOn. 
(c) An appropriate record of the proceedi?gs should be made. The defendant !llso 

should be advised of the nature and approXImate schedule of all further proceedmgs 
to be taken in the case. 

(d) No further steps in the proceedings should be taken until the defendant and 
defense counsel have had an adequate opportunity to confer, unless the defendant 
has intelligently waived the right to be represented by counsel. 

(e) In every case not finally disposed of at first appearance, and except in those 
cases in which the prosecuting attorney has stipulated that the defendant may be 
released on his or her own recognizance, the judicial officer should decide in accord­
ance with the standards hereinafter set forth the question of the defendant's pre­
trial release. 

(f) It should be the policy of prosecuting attorneys to encourage the release of 
defendants upon their own recognizance in compliance with these standards. Special 
efforts should be made to enter into stipulation to that effect in order to avoid 
unnecessary pretrial release inquiries and to promote efficiency in the administra­
tion of justice. 
Standard 10-4.3. Release of defendants without special inquiry 

Defendants charged with misdemeanors or appearing pursuant to a summons or 
citation should be released by a judicial officer on their own recognizance without 
the special inquiry prescribed hereafter, unless a law enforcement official gives 
notice to the judicial officer that he or she intends to oppose such release. If such a 
notice is given, the inquiry should be conducted. No defendant appearing pursuant 
to a citation or summons should be detained unless the judicial officer states in 
writing new or newly discovered information unavailable to the official issuing the 
summons or citation which justifies more stringent conditions of release. 
Standard 10-4.1;. Pre-first-appearance inquiry 

(a) In all cases in which the defendant is in custody and charged with a felony, an 
inquiry into the facts relevant to pretrial release should be conducted prior to or 
contemporaneous with the defendant's first appearance unless the prosecution ad­
vises that it does not oppose release on recognizance or the right to such an inquiry 
is waived by the defendant after consultation with counsel. 

(b) The inquiry should be undertaken by the pretrial services agency established 
pursuant to standard 10-5.3. 

(c) In appropriate cases, the inquiry may be conducted in open court. Inquiry of 
the defendant should carefully exclude questions concerning the details of the 
current charge. 

(d) The inquiry should be exploratory and should include such factors as: 
(i) Defendant's employment status and history and the assets available to defend-

ant to meet any monetary condition upon release; 
(ii) The nature and extent of defendant's family relationships; 
(iii) Defendant's past and present residence; 
(iv) Defendant's character and reputation; 
(v) Names of persons who agree to assist defendant in attending court at the 

proper time; 
(vi) Defendant's prior criminal record, if any, and, if pre\ ~ously released pending 

trial, whether defendant appeared as required; 
(vii) Any facts indicating the possibility of violations of law if defendant is re­

leased without restrictions; and 
(viii) Any facts tending to indicate that defendant has strong ties to the communi­

ty and is not likely to flee the jurisdiction. 
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(e) The inquiring agency should make recommendations to the judicial officer 
concerning the conditions, if any, which should be imposed on the defendant's 
release. The agency should formulate detailed guidelines to be utilized in making 
these recommendations, and, whenever possible, the recommendations should be 
supported by objective factors contained in the guidelines. The results of the inquiry 
and the recommendations should be made known to participants in the first appear­
ance as soon as possible. 

PART v. THE RELEASE DECISION 

Standard 10-5.1. Release on defendant's own recognizance 
(a) It should be presumed that the defendant is entitled to be released on his or 

her own recognizance. The presumption may be overcome by a finding that there is 
a substantial risk of nonappearance or a need for additional conditions as provided 
in standard 10-5.2. 

(b) In determining whether there is a substantial risk of nonappearance, the 
judicial officer should take into account the following factors concerning the defend­
ant: 

(i) The length of residence in the community; 
(ii) Employment statw:. and history; 
(iii) Family and relationships; 
(iv) Reputation, character, and mental condition; 
(v) Prior criminal record, including any record of appearance or nonappearance 

while on personal recognizance or bail; 
(vi) The identity of responsible members of the community who would vouch for 

the defendant's reliability; 
(vii) The nature of the offense presently charged and the apparent probability of 

conviction and the likely sentence insofar as these factors are relevant to the risk of 
nonappearance; and 

(viii) Any other factors per~aining to the defendant's ties to the community or 
bearing on the risk of intentional failure to appear. 

(c) In evaluating these and any other factors, the judicial officer should exercise 
care not to give inordinate weight to the nature of the present charge. 

(d) In the event the judicial officer determines that release on personal recogni­
zance is unwarranted, the officer should include in the record a statement of the 
reasons for this decision. 

Standard 10-5.2. Conditions on release 
Upon a finding that release on the defendant's own recognizance is unwarranted, 

the judicial officer should impose the least onerous of the following conditions 
necessary to assure the defendant's appearance in court, protect the safety of the 
community, and prevent intimidation of witnesses and interference with the orderly 
administration of justice: 

(a) release the defendant to the custody of a pretrial services agency established 
pursuant to standard 10-5.3; 

(b) release the defendant into the care of some other qualified person or organiza­
tion responsible for supervising the defendant and assisting the defendant in ap­
pearing in court. Such supervisor should be expected to maintain close contact with 
the defendant, to assist the defendant in making arrangements to appear in court, 
and, where appropriate, to accompany the defendant to court. The supervisor should 
not be required to be financially responsible for the defendant, nor to forfeit money 
in the event the defendant fails to appear in court; 

(c) impose reasonable restrictions on the activities, movements, associations, and 
residences of the defendant, including prohibitions against the defendant approach­
ing or communicating with particular persons or classes of persons and going to 
certain geograpnical areas or premises; 

(d) prohibit the defendant from possessing any dangerous weapons, engaging in 
certain described activities, or using intoxicating liquors or certain drugs; or 

(e) impose any other reasonable restriction designed to assure the defendant's 
appearance, protect the safety of the community, and prevent intimidation of wit­
nesses and interference with the orderly administration of justice. 

Standard 10-5.3. Pretrial services agency 
Every jurisdiction should provide a pretrial services agency or similar facility to 

monitor and assist defendants released prior to trial. The agency should: 
(a) Conduct pre-first-appearance inquiries pursuant to standard 10-4.4; 
(b) Provide intensive supervision for persons released into its custody pursuant to 

standard 10-5.2(a); 

83-323 0 - 81 -- 6 



78 

(c) Operate or contract for the operation of appropriate facilities for the custody or 
care of persons released, including, but not limited to, residential half-way houses, 
addict and alcoholic treatment centers, and counseling services; 

(d) Promptly inform the court of all apparent violations of pretrial release condi­
tions or arrests of persons released to its custody and under its supf'rvision and 
recommend appropriate modifications of release conditions; 

(e) Supervise other agencies which serve as custodians for released defendants and 
advise the court as to the eligibility, availability, and capacity of such agencies; 

(f) Assist persons released prior to trial in securing any necessary employment 
and medical, legal, or social services; 

(g) Remind persons released prior to trial of their court dates and assist them in 
getting to court. 

Standard 10-5.4. Release on monetary conditions 
(a) Monetary conditions should be set only when it is found that no other condi­

tions en release will reasonably assure the defendant's appearance in court. 
(b) The sole purpose of monetary conditions is to assure the defendant's appear­

ance. Monetary conditions should not be set to punish or frighten the defendant, to 
placate public opinion, or to prevent anticipated criminal conduct. 

(c) A judicial officer should never set monetary conditions unless the officer first 
determines, on the basis of proffers by the prosecution and defense, that there is 
probable cause to believe that the defendant has committed the charged offense. 

(d) Upon finding that a monetary condition should be set, the judicial officer 
should require the first of the following alternatives thought sufficient to provide 
reasonable assurance of the defendant's reappearance: 

(i) The execution of an unsecured bond in an amount specified by the judicial 
officer, either signed by other persons or not; 

(ii) The execution of an unsecured bond in an amount specified by the judicial 
officer, accompanied by the deposit of cash or securities equal to 10 percent of the 
face amount of the bond. The deposit should be returned at the conclusion of the 
proceedings, provided the defendant has not defaulted in the performance of the 
conditions of the bond; or 

(iii) The executi:m of a bond secured by the deposit of the full amount in cash or 
other property or by the obligation of qualified, uncompensated sureties. 

(e) Monetary conditions should be set no higher than that amount reasonably 
required to assure the defendant's appearance in court. In setting the amount of 
bail, the judicial officer should take into account the defendant's financial ability to 
post the bond. The judicial officer should also take into account all facts relevant to 
the risk of willful nonappearance, including: 

(i) The length and character of the defendant's residence in the community; 
(ii) Defendant's employment status and history; 
(iii) Defendant's family ties and relationships; 
(iv) Defendant's reputation, character, and mental condition; 
(v) Defendant's past history of response to legal process; 
(vi) Defendant's prior criminal record; 
(vii) The identity of responsible members of the community who would vouch for 

defendant's reliability; 
(viii) The nature of the current charge, the apparent probability of conviction, and 

the likely sentence! insofar as these factors are relevant to the risk of nonappear­
ance; and 

(ix) Any other factors indicating defendant's roots in the community. 
(f) Monetary conditions should never be set by reference to a predetermined 

schedule of amounts fixed according to the nature of the charge but should be the 
result of an individualized decision, taking into account the special circumstances of 
each defendant. 

(g) Monetary conditions should be distinguished from the practice of allowing a 
defendant charged with a traffic or other minor offense to post a sum of money to 
be forfeited in lieu of any court appearance. This is in the nature of a stipulated 
fine and, where permitted, may be employed according to a predetermined schedule. 

Standard 10-5.5. Compensated sureties 
Compensated sureties should be abolished. Pending abolition, they should be 

licensed and carefully regulated. The amount which a compensated surety can 
charge for writing a bond should be set by law. No licensed surety should be 
permitted to reject an applicant willing to pay the statutory fee or to insist upon 
additional collateral other than specified by law. 
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Standard 10-5.6. Review of release decision 
(a) Upon motion by either the defense or the prosecuti?n alleging chang~d. or 

additional circumstances, the court should promptly reexamme the release decislOn. 
(b) Frequent and periodic reports should be made to the court as to each defe!ld­

ant who has failed to secure release within (two weeks) of arrest. The prosecutmg 
attorney should be required to advise the court of the status of the case and why the 
defendant has not been released or tried. 
Standard 10-5.7. Violation of conditions of release 

(a) Upon sworn affidavit by- the pr?secuting attorney, l?- law enforcement off~ce~, a 
representative of the pretrIal servIces agency! or ~ hcense~ surety estabh~I:mg 
probable cause to believe that a defendant has mtentIOnally vlOlated the condItions 
of release, a judicial officer may issue a "."arp~.nt directing t~at the defe~qant be 
arrested and taken forthwith before the JudICIal officer settmg the condItions of 
release. After the defendant is taken into custody, the judicial officer shall either: 

(i) Set new or additional conditions of release, or 
(ii) Schedule a pretrial detention hearing within five calendar days pursuant to 

standard 10-5.9. 
(b) A law enforcement officer having probable cause to belieye that a !eleased 

defendart has violated the conditions of release should be authorIZed, wher;t It would 
be impracticable to secure a warrant, to arrest the defendant and take hIm or her 
forthwith before the judicial officer setting the condition of release. 
Standard 10-5.B. Commission of crime while awaiting trial 

When it is shown that a competent court or ~and j~ry has found pr?bable. ca~se 
to believe that a defendant has committed a cnme whIle released pendmg adJudICa­
tion of a prior charge, or when the prosecution, a law enforcem.en~ ?fficer, a 
representative of the pretrial release agency, or a surety presents the JudICIal officer 
with a sworn affidavit establishing probable cause to believe th~t th~ defendant 
committed such a crime, the judicial officer may- .issue a warra~t directmg ~~at the 
defendant be arrested and taken before the judICIal officer settmg the condItions of 
release. After the defendant is taken into custody, the judicial 0~fic7r should sched­
ule a pretrial detention hearing pursuant to standard 10-5.9 withm five calendar 
days. 
Standard 10-5.9. Pretrial detention 

(a) A judicial officer shall convene a pretrial detention hearing whenever: 
(i) A defendant has been detained for five days pursuant to standards 10-5.4, 10-

5.7(a)(ii), or 10-5.8, or ., I 
(ii) The prosecutor, a law enfr:-cement officer, or a representative of the 'pr~tria 

services agency alleges, in a verified cqmplaint, that a released defer;tdant IS hkely 
to flee, threaten or intimidate \vitnesses or court personnel, or constitute a danger 
to the community. .... .. 

(b) At the conclusion of the pretnal detentIOn hearmg, the JudICIal officer ~ho~ld 
issue an order of detention if the officer finds in writing by clear and convmcmg 
evidence that: . 

(i) The defendant, for the purpose of interfering with o~ ~bstructing. or. a~temptmg 
to interfere with or obstruct justice, has threatened, mJured, or mtImidated or 
attempted to threaten, injure, or intimidate any prospective witness, juror, prosecu-
tor, or court officer, or: . 

(ii) The defendant constitutes a danger to the commumty because: 
(A) The defendant has committed a criminal offenso. since release, or 
(B) The defendant has violated conditions of release desi~ed to protect the 

community and no additional conditions of release are suffiCIent to prote~t the 
safety of the community; or 

(iii) The defendant is likely to flee and: . 
(A) The defendant is presently detained because he or she car;tnot satIsfy.n?-oneta!y 

conditions imposed pursuant to standard 10-5.4 and no less strmgent condItions WIll 
reasonably assure defendant's reappea::~nce, or. . 

(B) The defendant has violated condItions of release deSIgned to assure hIS 0T .her 
presence at trial and no additional nonmonetary conditions or monetary condItions 
which the defendant can meet are reasonably likely to assure the defendant's 
presence at trial. . 

(c) The judicial officer shall not issue an order of detentIOn unless the officer first 
finds that the safety of the community, the integrity of the judicial process, or the 
defendant's reappearance cannot be reasonably assured ~y advancing the date of 
trial or by imposing additional conditions on rele~e. In heu of an ?rder ?f det~n­
tion, the judicial officer may enter an order advancmg the date of tnal or Imposmg 
additional conditions on release. 
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(d) Notwithstanding the order of detention, any defendant detained pursuant to 
standard 10-5.9(b) (iii) (A) shall be released whenever the defendant meets t~e 
original monetary conditions set upon release. 

(e) Pretrial detention hearings shall meet the following criteria: 
(i) The pretrial hearing should be held within five days of the events outlined in 

standards 10-5.4, 10-5.7(a)(ii), 10-5.8, or 10-5.9(a)(ii). No continuance of the pretrial 
detention hearing should be permitted except with the consent of the defendant in 
hearings held pursuant to standards 10-5.4, 10-5.7(a)(ii), and 10-5.8 or the consent of 
the prosecutor in hearings held pursuant to standard 10-5.9(a)(ii). 

(ii) In order to provide adequate information to both sides in their preparation for 
a pretrial detention hearing, discovery prior to the hearing should be as full and 
free as possible, consistent with the standards in the chapter on Discovery and 
Procedure Before Trial. 

(iii) The burden of going forward at the pretrial detention hearing should be on 
the prosecution. The defendant should be entitled to be represented by counsel, to 
present witnesses and evidence on his or her own behalf, and to cross-examine 
witnesses testifying against him or her. 

(iv) No testimony of a defendant given during a pretrial detention hearing should 
be admissible against the defendant in any other judicial proceedings other than 
prosecutions against the defendant for perjury. 

(v) Rules respecting the presentation and admissibility of evidence at the pretrial 
detention hearing should be the same as those governing other preliminary proceed­
ings, except that when the defendant's detention is premised upon the commission 
of a new criminal offense, the rules respecting the presentation and admissibility of 
evidence should be the same as those governing criminal trials. 

(£) A pretrial detention order should: 
(i) Be based solely upon evidence adduced at the pretrial detention hearing; 
(ii) Be in writing; 
(iii) Be entered within twenty-four hours of the conclusion of the hearing; 
(iv) Include the findings of fact and conclusions of law of the judicial officer with 

respect to the reasons for the order of detention and the reasons why the integrity 
of the judicial process, the safety of the community, and the presence of the 
defendant cannot be reas~~nably assured by advancing the date of trial or imposing 
additional conditions on release; and 

(v) Include the date by which the detention must terminate pursuant to standard 
10-5.10. 

(g) Every pretrial detention order should be subject to expedited appellate review. 

Standard 10-5.10. Accelerated trial for detained defendants 
Every jurisdiction should adopt, by statute or court rule, a time limitation within 

which the defendant in custody pursuant to standard 10-5.9 must be tried which is 
shorter than the limitation applicable to defendants at liberty pending trial. The 
failure to try a defendant held in custody within the prescribed period should result 
in the defendant's immediate release from custody pending trial. 

Standard 10-5.11. Trial 
The fact that a defendant has been detained pending trial should not be allowed 

to prejudice the defendant at the time of trial or sentencing. Care should be taken 
to ensure that the trial jury is unaware of the defendant's detention. 

Standard 10-5.12. Credit for pretrial detention 
Every convicted defendant should be given credit, against both a maximum and 

minimum term, for all time spent in custody as a result of the criminal charge for 
which a prison sentence is imposed, or as a result of the underlying conduct on 
which such a charge is based. 

Standard 10-5.13. Release to prepare for trial 
Upon a showing by a defendant detained pursuant to standard 10-5.9 that his or 

her temporary release is necessary in order adequately to prepare the defen3e, the 
judicial officer should order defendant's release in the custody of the defense attor­
ney or, when this is inadequate to assure defendant's presence at trial and the 
safety of the community, a law enforcement officer. No such release shall be for a 
period longer than six consecutive hours. 

Standard 10-5.11,. Treatment of defendants detained pending trial. 
A defendant who is detained prior to trial should be confined in facilities separate 

from convicted persons awaiting or serving sentences or being held in custody 
pending appeal, and any restrictions on the rights the defendant would have a8 a 
free citizen should be as minimal as institutional security and order require. The 
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rights and privileges of defe d t d t' d " : 
restricted than those of convict::! dSefieenadlanet prhetnal ldn tn<? llldstance should be more 

n s w 0 are e allle . 

CHAPTER 21-CRIMINAL APPEALS 

PART II. TRANSITION FROM TRIAL COURT TO APPELLATE COURT 

Standard 21-:2.5. Release pending appeal; stay of execution 

f(~) W!ten an appeal has been instituted by a convicted defendant afte t 
o Impnsonment has been imposed th t' f h l' a sen ence 
fit;lal decision on appeal should be ~evi:~~dsa~od 0 f t h j1ellar;t's ~ustody pending 
tnal court. The burden of seekin a sta a .res e ermlllatIOn made by the 
pl~ced on the appellant. The deci~ion of~hf e~ecutIOn and release m~y properly be 
mlllation by an appellate judge or court on ~~n~l'tc~)Ut~t shfou~dhbe subject to redeter-
the defense. e llli Ia lve 0 elt er the prosecution or 

(b) Release should not be granted 'f th t fi d 
that the appellant will not ap ear t~ anse cour ~n s that there is substantial risk 
~h~ a~pellate. proceedings, or that the app~il~~fiiliifeim~nt follo",Ving co~clusi0!l of 
llltI.m.ldate Witnesses, or otherwise interfere 'th th Yd 0 .cc~mml~ a sen?us ,cnme, 
decldlllg whether to release a convicted defi d t e ad.mlllistratIOn of JustIce. In 
should also take into account the nature en en ,Pen lllg appeal, the trial court 
imposed, together with factors relevan't to poftt~elcnlme and the length of sentence 

( ) E . re na re ease 
is i~sti~~~:J~on of a death sentence should be stayed aut~matically when an appeal 

Cd) Dilatory prosecution of an appeal th h . . 
appellant's counsel should be ground for Ioug. a~~s orfomhissIOns of appellant or 
pending appeal. ermlllatIOn 0 t e release of appellant 

. (e) In a jurisdiction with an intermediat 11 t . . 
hlg?est court is sought by a defendent-app:ll!Pfe th e court, whf~n reVIew III ~he 
actIOn by the highest court rna b d ~ , e ques IOn 0 custody pendlllg 
court or a judge thereof Whe y e. re e.termllled by the intermediate appellant 
relevant to custody of d~f~ndent~ r:~dt IS sough~ by the prosecution, standards 
sions should be a l' d D .. p ng. prosecutIOn appeal from trial court deci-

pp Ie. eCIsIOns concermng custody by the . t di t 
court or judge thereof should be subiect to l' . b th h' h ll1 erme a e appellate 

J eVIew y e Ig est court. 
Mr. ZEFERETTI. Mr Bruce Be d' I H' . 

the District of Columbo I'a Pt' al Us In,. pease. e IS the DIrector of 
H 

re ria erVlCes. 
ow are you? 

Mr. BEAUDIN. Fine, thank you, Mr. Chairman. 
Mr. ZEFERETTI. Welcome. 
Mr. BEAUDIN. Welcome to you. Thank you very much 
Mr. ZEFERETTI. Greetings from an old friend-- . 
Mr. BEAUDIN. Bobby Brownstein. 
Mr. Z~FERETTI. Bobby Brownstein that is right And Ph'l L h' too, I mIght add. ' . I es In, 

to~r~~~h~~I~~ Ih~J~~1k,:~th .~gil the dey before yester~ay and he 
the time. He is an old friend ';~d lh~v~nwo;k:d r:"1~hshimtlI~.g you at 
~~. l~m~y 

Mr. ZEFERETTI. Great. And I welcome you. 
pa;th~fet?~~ sta~eyent, and that wilJ be made in its entirety as 
you comfortabl~~r. ou can proceed In whatever manner makes 

TESTIMONY OF BRUCE BEAUDIN, DIRECTOR, DISTRICT OF 
COLUMBIA PRETRIAL SERVICES 

Mr. BE~l!DIN. Thank you, Mr. Chairman. 
RecognIzIng. the lateness of the hour and the fact that th 

~~: b~:t~t~Iefi;~lS~~S g::t c~';'~Iit~e:,nfh~;Z~~~ ~~~1~a~:;!h;} 
pOln s a would lIke to sum up and offer to you. 
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My background as a lawyer is that, for a very s~ort time~ I was 
the Director of the Public Defender's Office here In Washmgton. 
After that in 1968 I started working with bail. I have done noth­
ing in the' last 15 years but work with the problems of bail in the 
Federal system and the States. . 

I am used in many jurisdiction.s. I tes~ify ?efore State: legIsla­
tures, working with the cons~r~ctIOn of bIlls In t~ose l~g1slatures 
that will address danger prOVISIOns that you are dIscussIng h.e::e. I 
have worked for many years with K~n Feinberg and the Jud~clary 
Committee on the Senate side, and WIth Congressman Mazzoh here 
on the District Committee when it considered the detention bills. 

So I have spent my whole life dealing strictly with bail and its 
problems as a professional and as a lawyer. I have been very much 
concerned by the notion expressed by Congressman Rangel about 
the tools that should be provided to a judge to do this very difficult 
thing that they have to do. . . . 

If you have been in the cCiurts, you kn?W th~t a ,Judge ImposI:r;g a 
sentence will spend hours, and that the InvestigatIOn that goes Into 
a report for that sentence will take weeks by professional investiga­
tors so that when that sentence is imposed, there will be as bal­
anc~d a decision as possible. Contrast that sentence process with a 
typical bail proceeding which may take one-half a minute or 1 
minute. The results, that is, incarceration because of ina.bility to 
make the conditions set, are the same. Yet, little or no information 
has been presented. So we have a jail overcrowding problem in the 
United States that exceeds what we as a country should tolerate. 

The reason I bring this up is that one of the very tools that is 
missing is the ability of a judge to consider danger in the bail­
setting process as a community safety factor. You asked the ques­
tion or one of the other Congressmen asked the question this 
mor~in.g: "Is there any jurisdiction ~ther than. the District. <;,f Co­
lumbia in which danger and communIty protection are a legitimate 
concern?" 

The answer to that question is that there are jurisdictions in 
which danger can be considered, but only insofar as it bears on 
whether a defendant will appear. In other words, I cannot set a 
condition that will protect the safety of the community on a danger 
proposition. But what I can do as a judge is say: "You're so dange::­
ous that you're liable not to appe~r. ~herefore~ I car; set a cond~­
tion to insure your appearance takIng Into consIderatIOn communI-
ty safety and rehabili~ation.':. . 

Community safety IS consIdered; m most places It cannot legally 
be considered' and therein lies the hypocrisy in the present ball 
process. I thi~k that t?-is c?mmittee, this Ho~se, ~nd thi~ Congress 
should change this SItuatIOn and enact l~gIslatIOn ~hI~h would 
permit consideration of these factors. ThIS would ehmlnate the 
hypocritical process of justifying detention or high-money bail on 
the basis that somebody will fail to appear, when all the facts and 
data we have shew that people don't fail to appear as much as we 
are concerned about p:'."ntecting the safety of the community. 

Mr. ZEFERETfI. If I can just interrupt you at this juncture, that is 
exactly what we were inquiring of Mr. Hughes and Mr. Sawyer 
this morning. 

Mr. BEAUDIN. Yes, sir. 
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Mr. ZEFERE'rTI. They were in the process of bringing a bill before 
us tha~ went along with status quo. We, as members of the Rules 
qommlttee, sort of t.argeted t~at particular pretrial services legisla­
t~on and prevented It from gOIng forward until they went back and 
dId some: t~rna~ound i~ the direction of that bail examination. 
Beca~se It I~ so Imperative, we feel, using that word "tool" ggain 
that jUdge-I~ we are going to. criti,cize hi:t;'l along the way, I think: 
at the same time, we ~hould gIve hIm the Instruments to do his job. 

Mr; BEAU1,lIN. I. thInk you are absolutely right. Although the 
pretrIal serVICes bIll that came out of Mr. Hughes' subcommittee­
and I ,:o~ked very closely with staff .and with. Congressman Hughes 
on that bIll-and by the way, there IS a drastIC need in the Federal 
system ~o have that pretrial services agency available, should have 
been reJecte?- because .ther~ was an attempt to amend the Bail 
Reform Act Itself contaIned In that bill. 

As you kn~v,T, there ar~ 10 districts in which these are experi­
ment~l agencIes. Evalu.atIOn shows the services provided by these 
agen~Ies. are v~ry drastically needed. They must be continued. And 
the hkehh.ood.ls that there will be no more agencies unless there is 
an authOrIZatIOn by Co:r;gress to con~i~ue those agencies. They are 
presently under the aegis of the admInIstrative office. 

But I thought you wer~ absolutely correct, because there was an 
attem~t by the s~bcommlttee to introduce the notion of danger and 
ame?-dlng the Ball Reform Act as a piece of the continuation of the 
seryICes a~ency. And I. think that you are absolutely correct in 
seeIng to It that. those Issues were maintained as separate jssues. 

Nevertheless~ If I could. urge you to do anything, if it were to 
com~ before thIS subcommIttee or the House or the Rules Commit­
tee! It would be to keep that danger provision out, to address the 
Ball Reform Act as you a~e doing. here and the danger provisions 
there, and. keep that PretrIal ServIces agency alive. That is what I 
am. fhat IS wha~ I get ~aid. for doing, really, I direct the Pretrial 
Ser:vwes agency In the DIStrIct of Columbia that is the model upon 
whICh those 10 were designed. 

Mr. ZEFERETTI. In all candor, what we did was light a fire under 
the ~ubcommittee of jurisdiction in order for them to have the 
h~arlngs to make that a separate entity and to provide us with a 
kind of t.ools necessary--

This is Congressman Kastenmeiee s? 
Mr. ZEFERETTI. Yes; that is what we did. That is why we sent the 

whole package back. 
Mr. BEAUD~N. Let me .sum two tpings up for you, Mr. Chairman. 

One~ there wIll be! I t.hlnk-I d?n t know if I am breaching confi­
~ent;es or not, bu~ It Will help thIS committee, I think. There will be 
Introduced, I beheve, next week in the Senate a bill that will be 
Cosponsored by an interesting group of people Thurmond Laxalt 
Kennedy, Hatch-- '" 

Mr. ZEFERETTI. That is quite a mix. 
¥r .. BEAUDIN. It is. And the bill is going to be called a no money 

?aII .bIll. I have been working on it for a long time, and I worked on 
It Wlt~ Senator Ke~nedy when he was chairman of the Judiciary 
CommIttee. Ken FeInberg, who was to be here to testify he has 
asked me t.o represent to you on his behalf that he will w~rk with 
you and thIS committee at any time that you wish or:. whatever you 
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might wish to do. But he strongly recommends, as do I, and I see 
you have the bill that you look at this bill, because the concept 
that judge Paler~o and Judge Smalki,r;t talked a~out, "the too~s," 
the concept isn't as simple as what I beneve Mr. GIlma~ was b ylng 
to get at when he asked, "What la~guage ca~ we Intro~uce as 
amending the Bail Reform Act that wIll let us gIve you the~e tools 
that you are looking for?" . . 

It isn't as simple as a one-sentence a':nendment to a prOVISIOn of 
[18 U.S.C.] 3146, 3147, r any other thing: It ~s a very complex 
process because our bail sYRtem presently IS bUIlt on the assump­
tion th~t what we are interested in is having a defendant appear 
for trial. .. 

In practice, what we deal with is co~munlty safety. ~ommunlty 
safety is not addressed openly, Mr. ChaI!man. In any p~ece of that 
legislation, bail could be den~ed pen~Ing aI?pe~l, ball ?ould be 
denied after conviction, and ball could be. denIed In.a caplt~l case. 
And you could say that ~hat is a communIty protectIOn devIce. But 
it is constantly phrased In appearance terms. 

That is why there must b~ di~creti~n.given judges, to be able to 
consider community protectIOn In decIdIng not only that a defend­
ant might be detained without bail, b.ut that a defepdant released 
can have conditions that would be Imposed on hIS release that 
would be community protective conditions. 

You l;dn't do that. Kramer v. United States in 1971 :,aid that ~ny 
time a judge sets a condition that would be a commu~~ty protectIOn 
condition in the Federal syste~, where that cond~tIOn does n~t 
relate to whether the defendant will appear, and In that case It 
was a young man charged with possession of marihuana who was 
told, "Stay away from these. confederat~s of yours, get your hea~ 
together young man, go to Job couns~lIng, do no~ carry a gun, 
those conditions have absolutely nothIng to do WIth wh.ether he 
would appear. The fifth circuit said since they have nothIng. t.o do 
with whether he will appear, you cannot impose those condItIons. 
They have been illegally imposed. 

So no court, even wishing to release somebody and protect th~ 
community can do it legally in the Federal system unless and 
until they 'are allowed to consider danger in citing conditions of 
release. That is No. 1. . . 

No.2 this thing about pretrial detention. We have got It. It IS 
rampant. It exists in ~he State sys~em and ~t exists in the Federal 
system. It is accomplIshed by settIng a ball that .cannot be ~et. 

The only way to eliminate that is to force a magI~trate to deCIde 
whether this person should be in or out, and make hIm accountab~e 
for that decision on the record. It is difficult to define danger. It IS 
difficult to write a legislative prescription of what will be danger­
ous and what will not. 

What I will submit to you is that this bill provid~s a triggeri~g 
mechanism that screens out most cases then permIts a more In­
depth treatment of the dangerous issue. A magistrate ~£':n t~en 
explore in a full hearing the issues of da~ger and safety In w nlch 
the community as well as the defendant ,.~lll be protected. Thus,. an 
allegation alone by a policeman that thIs fellpw has ~ 7 pendIng 
cases and will present 17 more to the gr!}nd JU~y won ~ be suffi­
cient. An allegation by a defense lawyer, My clIent can t make a 
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$2,000 bond, your Honor, therefore you have got to set one at 
$1,500 because that would be reasonable," that allegation wouldn't 
stand alone. 

Mr. ZEFERETTI. Do you know what frightens me in that, the part 
that confuses me in that, we work out of a funnel or out a tunnel 
of a centralized court system, especially in New York City, anyway. 
And everything comes out of that one tunnel. There is no classifi­
cation of cases. Everything has gone before that court, and he 
rules, as you said, maybe 1 minute at a time, and he makes an 
evaluation of what he is going tv deal with. 

It is almost unconscionable to think that he has got that kind of 
responsibility. You are really putting quite a bit of responsibility 
on his back. And you are also sharpshooting him when there is a 
mistake made. 

But, at the same time, you never hear about all of those that he 
has had to take care of in any particular day. 

What frightens me a little bit is that 1 minute that you are 
giving each individual case and how you really make a determina­
tion whether you are 1 L"Ctecting the community or protecting an 
individual. That is the part of it, you know--

Mr. BEAUDIN. I think you raise an excellent issue, and it really 
distinguishes the Federal system from the District of Columbia 
system in which I work. rrhe street crimes that we deal with in 
Washington, robbery, rape, homicide, are not going to be the main 
cases that are going to be considered under the Federal statutes. 

I am urging Congressman Hughes and this body to provide a 
leadership role for the States. There is no question but that the 
States will follow the Federal lead. 

When the Bail Reform Act passed this Congress, every State 
followed with an amendment to its bail statutes to track the Bail 
Reform Act. 

If Congress doesn't stand out in front and set a tone for what 
should happen in bail reform, what the States are going to do, and 
they are already doing it, is pass by resolution, they are passing by 
referendum, laws that are specifically addressed to the latest crime 
that was written about in the newspaper. And there is no thought 
going into it, and the people are being misled. 

If we focus on a specific crime-I understand that you are con­
cerned here with narcotics crimes-there is a danger that we will 
ignore other crimes that are equally as dangerous. 

The provisions in this bill, for example, would trigger in certain 
narcotics cases the right of the prosecutor to ask the judge for a 
more lengthy hearing than that 30-second hearing because the 
prosecution has evidence that there is something here that is more 
than the normal case. 

I would, I guess, close, at least in the summary that I have, by 
very strongly recommending that the staff work up for you folks on 
the committee an analysis of this Senate bill. It has got some holes 
in it. There is no question about that. I would argue about time 
limits. I would argue about definitions and things like that. They 
should take the time to present you with those arguments. 

But there is no doubt in my mind that the Bail Reform Act needs 
massive overhaul, and that the overhaul that is proposed in this 
bill would be something, I think, that the country could use. It 
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t . t t make the kinds of 
would give these judg~s the oPPk~ ~r;:dY do °it in a' way that will 
decisions they are requlre~ to md the safety issue the defendant 
protect both the commun:ty ant t it will be mo~e cost effective 
and his rights, but J?1ore Impor an , 
than what we ah~ dOI~~ ~ohlil has in it is the total elimina~ion of 

One of the t Ing~ a. hock robably everybody In the 
money bail. That IS ~omg if b~en tatight in civics classes and in 
Congres~, becau~e. we h ~he :e have grown up to believe that whep. 
the envIr0hnmend wlnI'thWaI~rime you make a money bail or you don t 
you are c arge . ' 
make a mon~y .ball. b 1' __ tbe worst alternative release condition 

Money ball IS prod' a~l'y d It had bred more corruption within 
that has ever bee;n. .esigne . th in Ie process. The 
the criminal justice syst~m ~~a~u~~ly bo:ds!e~ and what they 
examples of surety consPIralclc--::n every State of misuse and abuse 
have done, there are examp es 1 

of the surety bail system. 
M Z ERETTI Who owns them? . Ch . 
M~: ::AUDIN.' Well, t~at is another piece of It, Mr. aIrman. 

That is anoth~r PIiece of I\ci. 's that we as a society, can control 
But the pOInt. am rna . ng 1 . hat ~e decide we should be 

through the ball procci.s:, If t~a:v~~ybody coming before the courts 
~oing, the release COI'l:fI lOn~a~ eliminate money, because then we 
In a far better way 1 we 
don't have to form tWd 0 ~~dgmen~sdge do I want this guy in or out? 

You first have to eCI e as a ~Yll t~ll you-I wish Palermo and 
That i.s what ttliY h do~jt~ will tell you that the first thing I ~o 
~malki? were SIt erd decide whether this guy is going to be In 
IS get Into my gu an . r h 't 
route. Then I decide how I am go:g~~v~cc~~Pt~S d~ 'another jump, 

If you hav~ to u~e t:k~~~ Jhat kind of resources are available. 
because you avedgo . t' f the Nebbia hearing and why we 
Y heard the escnp Ion 0 . h' 

s~~lth t~ke .~~b~i~ht~ t~~~~~l~'b:s aO~~~::i~ ~d~~e, ~~~~~s: 
~;E~::: i~~:j:t::,~ ~':, ~h~{:h~~~::ev~r~~~e ,!~~y~if,1ar~etg'b~ 
posted is. . mber comes forward and says, "I have t~is m~ney. 
I ;~ap~tti~~ Ft~p." How in the hell are you g~idg to fh~~1~s~~~:, 
that in the 30 seconds, or even the day or .ays 
There is nobody that is going to be able to go behIn~ th:tdecision as 

S that to require a two-pronged process-reaChIng t f 
to ~hether the defendant should be in or out, and wha~tmoud r~ 
bauilrcwesillB~~cfheP~~i~t:~~: olsa ~~~~s ~fY~~~r:~iv~:pa{d:Cid~tif .h

f 
e
l
-

so· I d " d h I ill protect the communI Y 1 

t~lhi~ ~~~ ~~du~ee~ wh~t c~ndilion: I wilfl let him 1ft t(\heeu~f:; 
he will appear-permits me to not con use myse WI 

m~f?~~k a:cl~~Ell~~;~~~lieve me, to sello~hi\i~~n~o 0::11 ft a~; 
~~:;e s~~:~ ~~~Js!h~f~hI! :~~ita t~td:alir:g g with the sls~~ft t~~ 
way that it is. But believe me, it will provIde an accoun all y 
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the bail-setting process which we do not have now, and it will 
eliminate the hypocritical manner by which the jails are full of 
people who can't make bail who maybe aren't intended to be there. 

One of the judges de~wribed this process to me this way: He said 
it is kind of like bowling. He said: "Picture yourself throwing a 
bowling ball down the alley, 0.nd then somebody spins you around 
quickly. You hear pins fall, but you don't know what went down." 
A judge that sets bail doesn't always know who gets out and who 
doesn't. He sets a bail and, generally speaking, does not get the 
results of whether that person made bail or not, unless that defend .. 
ant who did not make bail has a damn good lawyer who comes 
back if the g'uy is still in jail and says he wants to move to reduce 
the bail. 

So, he said, '~What I do is, I hear the pins fall, somebody told me 
some fell, and they turn me around and I bowl the ball the same 
way. I don't know whether I am being effective or not." 

But you will know whether you are being effective or not if you 
decide whether to put somebody in or out and set conditions to 
control that. 

Mr. ZEFERETTI. Mr. Dornan? 
Mr. DORNAN. I have no questions, Mr. Chairman. But I certainly 

appreciate your vigorous testimony. Thank you. 
Mr. ZEFERETTI. I can assure you that we are going to look at this. 

We are going to give it some examination. There are hearings 
scheduled before Kastenmeier's committee on this whole subject. 
We are hoping to playa role in that one, too. 

. I would iike to keep our avenue of communication open. If I need 
some help along the way, I would like to reach out. 

Mr. BEAUDIN. As you probably know, Mr. Chairman, my office is 
right here in Washington and I am available to you or to any other 
of the committee members to counsel if they wish any additional 
information. 

Interestingly enough, there will be people who will say: "We 
must oppose the notion of pretrial detention." As you know, we 
have had a statute on the books in the District of Columbia since 
1971. In 1980-let me give you-this will only take a second. 

Mr. ZEFERETl'I. Go right ahead. 
Mr. BEAUDIN. In 1980, there were 12 requests by the United 

States for a pretrial detention hearing. In other words, the guy 
comes in for bail, the prosecutor can ask then for a detention 
hearing. They asked for it in 12 cases in 1980. Five were murder­
these were the charges--five were murder, one was armed rape, 
three were armed robbery, one was an armed rape and an armed 
robbery, one was a rape, and one was assault with intent to rob. 

In one of the armed robbery cases and in the assault with at­
tempt to rob case, the Government did not have enough evidence to 
get by the request, a $5,000 bail was set, and the defendants were 
released. 

In the other 10 cases, the defendants were convicted within 60 
days, which is the statutory prescription in the D.C. law. The 
defendants were convicted of the crimes charged, and all of them 
were sentenced, 100-percent conviction rate. 

So the critics who say it will be overused, it will fill the jails, the 
detention law is a bad thing to have, ought to take a look at the 
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. .. t of Columbia. It is following 

1980 and 1981 use of it In the D1str~he use is about twice as much 
roughly the same pattern, although d that he intends to use the 

U S Attorney Ruff has announce 
as .. 1 b t 
statute more often. Government is very carefu . a o.u 

My point is, though, t~at tl;e to ask for detention hearing .In, 
deciding what cases he IS glll~~at they have got to do somethIng 
because the;r know t-:rf t~~ guy's dangerous. They have got to be 
more than Just say a . d 
accountable. I thO k that the bottom line there, too, IS-. anIf Mr. ZEFERETTI.. In . the definition of what dangerous IS. 
what you said earher also, IS f what we are talking about and the 

ou want to make an analogy 0 are all about, if we can ma~e that 
high-~oney angle o~ ~~ato~~~;ll dangerous to the communIty con-
definltlOn as part 0 e h to go 
ce t then we might have somew: ere to r·ecognize that that is also 

b;r biggest probL-m is to get Ju~~es when you have that ability to 
dan erouS threat to the communI y 

~ump g drug paraphernah·
S 
a in\o t~il a~~~ will notice that the defini-

Mr. BEAUDIN. In the. ena e . 'h -wash. But one of the thIngs 
tion of violence is, I thInk, t ~oo W1S Y is un~er the Controlled Sub­
the do say, in the nar9° 1CS ~red ould be more than 10 years, 
sta~ce Act, the penal~y, If ~onv1c:~h~rrism and says this case ~s .o?-e 
then that acts a~ a trIggerhlng ~ So that you have got an InItial 
that would quahf~ for a ear1ng. 
triggering mechan~sm. . to be a decision by the prosecutor

d 
al td 

But then there IS .gOln~ t an even higher standar.. n 
whether or not he: IS gOln

b
g
l 

tOt se decide whether there is In fact 
then the court :V111 be a e 0 

enough justificatlOn. . tain cases to require people to ~ook 
But you open the d?or lIk cdr L And that is as much a nee as 

at things they have~ t 100 e a". 
anything else that eXIstS. . 's court in Brooklyn many days 

I have sat in Judge Bro~stdlnd these things. And it is reaj;Y 
and watched how he h~s a~ et follow the law and follow t e 
tough for. a jld~d w~~;St~~~fa~ut~ for release to setA a ~a~ t~~~~~ 
presumptlOns al ou ·t of somebody to make. n . e,,, A d 
knows is beyond the 9apacl y the street molesting my V:1fe? n 
think: "Do I want .thlS guy In ut the are all made wIth no ~c­
they make those Judgments. ~ which defense can challenged I\, 
countability and no pro~es~ Y ·f the set a $2 million. bon 1 

The flip side of the COln IS th~~ ; :a but if the bond IS posted 
may seem to satisfy the c~~unl~ isnfree to ply his trade. 
by an organized Crime r.ac e eer, ,,' ou any questions? 

Mr. ZEFERETTI. Mr. GIlman, h~ve) would like to ask: you talk 
Mr. GILMAN. Just °h h-e~l~l bond not accomplishIng what 

about the concern of t e r ~ 
you are seeking to accomp IS . . 

Mr. BEAUDIN. Sure. fael that the Pretrial SerVICes 
Mr. GILMAN. I assume that lloU '"'that we have been encounter­

can take care of any of the pro ems 
ing? Mr Gilman. The existence of a 

Mr. BEAUDIN. Yes; they can, . 1 ~a that the experimental ones 
Pretrial Service~ ag~ncy, and I ~~rnel on the one that I have been 
in the Federal districts were pa 
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Director of since 1968 in the District of Columbia, has enabled 
judges to set conditions that are pretty restrictive on the release of 
the defendants, and we can report violations. Violation of a condi­
tion is a crime. That is something that should happen in the 
Federal law. 

If someone violates a condition of release, it should be a crime. If 
I report a violation of conditions, a judge can hold a defendant in 
contempt and sentence him summarily for contempt of a court 
order. 

There are a lot of things that can be done with the existence of 
an agency to be a reporting mechanism or a factfinding mechanism 
for the judges that cannot be done now. 

Mr. GILMAN. I regret that I was late in getting back to hear the 
opening part of the testimony. But we talk about the danger to the 
community, community safety. The problem we confronted this 
morning in earlier testimony was how do you put the limits on 
that definition? What criteria do you use? 

Mr. BEAUDIN. Mr. Gilman, I did address that to some degree. 
There is a bill that will be introduced in the Senate that I think 
does a very good job of it, in addition to the D.C. detention bill. I 
would be very happy to work with you or any staff member you 
would delegate. I am here in Washington, and I would provide you 
with at least my notions on how it can be done, and I think it can. 

I don't think we can predict danger. None of us can. But we 
really can't predict flight either. 

Mr. GILMAN. You may have been here this morning when Mr. 
Rangel raised the issue of how far do we take this. Do you go out 
on the street then, and anyone that looks like he could impose a 
danger on the community, is he then subject to detention? 

Mr. BEAUDIN. What the bill does is creata a triggering process. 
That is just the first step, a triggering process that says this man 
may be considered. But that doesn't mean you must put him in. It 
means you may com . .i.der doing something in this case. Now, if you 
choose to do something, you must follow these guidelines. It is a 
two-pronged process. 

You just can't go out on the street and take a guy who is charged 
with a securities violation and subject him to a detention hearing. 
But you can take somebody that you spot on the street who has 
been charged, for example, with perhaps a bank robbery or some 
crime that has violence associated with it and say, "We are going 
to subject you to a hearing in which we will explore the Govern­
ment's case." 

Mr. GILMAN. Which is the bill that is being submitted to the 
Senate? 

Mr. BEAUDIN. It is an interesting one. It is unnumbered yet 
because--

Mr. GILMAN. Whose bill? 
Mr. ZEFERETTI. We have it here. 
Mr. BEAUDIN. But it has an interesting group backing it, Thur­

man, Kennedy, Hatch and Laxalt. I don't think .Metzenbaum has 
been convinced yet. But at the moment, there is what I would 
consider both liberal and conservative philosophy at work in agree­
ing on a way to eliminate what I call hypocrisy of the present bail 
system. 



Mr. GILMAN. Thank you. 
Thank you, Mr. Chairman. 
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Mr. ZEFERETI'I. Thank you again, Mr. Beaudin. Thank you so 
very much. We will get together. 

Mr. BEAUDIN. Thank you. 
[The prepared statement of Mr. Beaudin follows:] 

PREPARED STATEMENT OF BRUCE D. BEAUDIN, ESQ., DIRECTOR, DISTRICT OF 
COLUMBIA PRETRIAL SERVICES AGENCY 

It is a privilege to be invited to testify before this Committee concerning title 18 
of the United States Code, section 3146 et seq., (Bail Reform Act of 1966) and I 
appreciate the opportunity to be here. 

As Director of this Agency since 1968, Director of the Public Defender Service and 
Staff Attorney with that office from 1964 until 1968, as a member of the original 
staff of the D.C. Bail Project, as founder and Chairman of the Board of Trustees of 
the Pretrial Services Resource Center, as founder, first President, and Co-Chairman 
of the Advisory Board of the National Association of Pretrial Services Agencies, and 
as a person concerned with the problems posed by the release of certain defendants, 
I hope that my experiences of the past 17 years can be of benefit to the deliberations 
of this Committee. 

Recognizing that the primary purpose of my testimony today is to provide infor­
mation that will assist in the very important decision of whether to amend the Bail 
"Reform Act with respect to the special problems posed by those charged with 
narcotics abuse, I find that I must first address some of the basic issues that remain 
unanswered in the Bail Reform Act. 

BACKGROUND AND HISTORY 

In 1966, Congress passed the Federal Bail Reform Act. Thin law was the culmina­
tion of many studies of the overwhelmingly complex problems posed by the release 
of people charged with crime pending trial. Because many people were indigent and 
because the bail system that had grown up in the United States usually required 
access to fairly large sums of money in order to secure release, many people were 
detained solely because of inability to raise the necessary funds. 

The original purpose of the Bail Reform Act was to eliminate discrimination 
between rich and poor and to provide less restrictive methods of release for persons 
awaiting trial than the traditional option of posting bail through a surety. Without 
recounting the evils of the surety system and the inherent difficulties in using 
financial conditions to address the specific problems posed, suftlce to say that the 
main goal of the Act was to effect the safe release of more people and to change the 
release methods from financial to less restrictive, nonfinancial means. 

Unfortunately, during hearings on the bills, the issue of community safety, al­
though addressed in testimony, was never mentioned in the law. The sole criterion 
that was established for determining whid~ release conditions were appropriate was, 
"Will the condition imposed reasonably assure the appearance of the defendant as 
required?" 

As mentioned, the initial purpose of the Bail Reform Act was to provide alterna­
tives to the surety system to permit the release of more people pending trial and, at 
the same time, to eliminate discriminatory practices based on financial ability to 
"payout." The Act did not address the practice of setting bail not so much to assure 
appearance as to protect society. The issue of community safety was subsumed into 
risk of flight considerations. Many bail setters used, and continue to use, high bail 
to detain dangerous persons. They justify the high bail on risk of flight grounds, 
however. Unless the issue of safety is addressed in the open and on the record, the 
bail process will continue to be criticized for its apparent inefficiency. 

We need a new approach to the bailing of the criminal suspect. But an under­
standing of where we are and the ,-;ourse bail reform should take, first requires an 
examination of the myths and realities of current bail practices: 

Myth No. I.-Current bail laws assure that the bail decision is limited to a single 
issue: whether the suspect is likely to appear for trial. This noble cOl~stitutional 
principle is honored in the breach today. Most suspects detained in jail pencimg trial 
are unlikely threats to flee. The possibility of flight is all too often used as a pretext 
to detain suspects perceived by the court to be dangerous to the community if 
released. A pervasive hypocrisy infects the bail process '3.S sub rosa considerations of 
community safety lie at the heart of the bail decision while judges make public 
pronouncements about the likelihood of flight. 
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Myth No. 2.-Preventive detention statut 

community from an increase in "b'l . es ,~re one surefire way to protect the 
opposite conclusion. Preventive deten~io~r~e. ~fe ~ard. evidence. points to the 
not only because prosecutors are unwillin',., .1ere 1 eXISts, ~s rarely l,nvoked today, 
~ue process prerequisites and expedited t;Ya;o she~ yreventIve detentIOn because of 
IS u,nnecessary. Instead, at the ro ,sc e u. es but ~ecaus~ such a measure 
nanly high bail-which the defend=c~tor s r~que~t, Judges SImply Impose extraordi­
suspect is likely to flee the jurisdictio~. canno raIse-on the phony ground that the 

Myth No. 3.-The mOre serious th . th . 
offender, if bailed will flee This . e ~hlme, t e more .lIkely the possibility that an 
~ecent data confirms an o'pPositeIScon~lu~ios pervaslve?f t?e prevailing myths. 
II?-crease in direct proportion to th . on-that motIvatIOn to flee does not 
n~ks-those most likely to flee rath:r s~h~ousness of the. offense. The poorest bail 
WIth murder, rape and robber but n appear at tnal-are not those charged 
oflVrnses such as larceny ~nd P~~stit~tr~~~er, suspects charged with relatively minor 

yth No. 4.-The settmg of a financial bo d . . 
su~pect's appearance at trial. Stud ft n IS an effectIve way to guarantee a 
ball ~ond discriminates against th! p~o:ra~~u~h ~emo.nstrlates th~t the setting of a 
effectIve as the use of the bail bo d . a a. SImp e promIse to appear is as 
same time, it is clear that man n !,man m ass~rmg appearance at trial. At the 
narcotics traffickers for example)Yc ho Ptost ball. (accused alien smugglers and 
ex d f:'l ' an pos even hIgh bail' c 'd 't b . pense, an al to appear despite the substant' 1 . , onSI er 1 a usmess 

Those of us who are a part of the e . t' lao mvestment. 
hand the evils traceable to these xI~I·mg brul system continue to witness first­
system. is responsible for the pretrillrd:f~;ti~n mn~s, Thedhypocrisy of the Current 
recognIZe that considerations of Com . 0 ousan s of suspects. It is time to 
taken into account by judges in atte~~W~~ ~af~ty ;hould candi.dly an~ publicly be 

There have been a number of r l' 0 as IOn appropnate brul conditions 
R:efor~ Act to permit the 0 en co~ <?posa ~ mtroduced th.at would amend the Baii 
~Ills . fIrst requires the cour1 to ~:k~era~ol of {ommum~y: safety. The best of the 
lI~elIhood of the defendant's future a a al re eas<;l deCISIOn base.d. solely on the 
b.al1 the suspect, however, the court fspe~rance at tnal. <;>nce a deCISIOn is made to 
tIon community safety in settin r 1 gIven n~~ autho~lty to take into considera­
community. The bill thus requi;es eth:~e thOn~lhons ~eslgned solely to protect the 
safety be treated separatel and 0 1 A e Issues. 0 appearance and community 
money bail as a vehicle to !ail defe~d~ ~. nd t?e jIll also prohibits the use of high 

We all have a concern for commun. n s percelv<;l to be dangerous. 
those charged with serious offenses a lty safety. Smce rec<;lnt data demonstrates that 
ca~ no longer continue to justify thei~e par~~i:l tk~ m~~t lIkely to appear at trial, we 
ratIOnale. Rather, we should fashion b'l ] e en I?I?- on some appearance-based 
community while at the same time al::e e~e condItIons designed to protect the 
been convicted of the crime char ~d assurmg e release of those who have not yet 
confessions made by bail settin ~a" We can conclud~ from experie?ce and from 
first nor the most important cO!sider~ti~~~tS tt~a~a\fh~~~Y~g~f flIght IS neither the 

THE SURETY CONDITION: AN OUTMODED ALTERNATIVE 

The American Bar Association the Nt" A . . 
Justice Standards and Goals the Nat' i Anal. ~vlsory Commission on Criminal 
and the States of Wisconsin,' KentucklOna SsocIatlOn <?f ~retrial, Services Agencies, 
the surety option of release serves J; ~r~gln, and IllmOls have all concluded that 
hecommend~d .abolition of surety for p:~fi~ eI~ ilio p~rpose. Both associations have 

as been ehmmated and data reveal that ~ 'th e s ~~<;ls. named, the surety option 
rest, nor failures to appear have increased h' er reCI IVlsm, as measured by rear­
keen able ~o sec~re release has increased fu ~e ~h~tercentage of people who have 

as made It a crIme to post bond for fi ac, e commonwealth of Kentucky 
upheld the validity of that law. pro It and the Kentucky Supreme Court has 

The s,urety bondsman has existed in .... . 
ent busmess person who exists to make o~r crfi~IIal JustIce SOCIety as an independ­
percent of the bond set as his fee f, ¥t°;" n lost cases, a surety charges 10 
nonrefundable. We have permitted thi~r ~ ec ~ng re ease. That fee, once paid, is 
haVIng substantial monetar stake in -::.n erpnse 0l} the theory that the bondsman 
for the face amount of the\ond if t~e ed d~fedda~tfis .iPpearance (he may be liabl~ 
appearance of his bailees. Again data b ~ en an aI s to appear) will insure the 
a~encles, courts, and independent orga .el~~ col!ected by: vanous pretrial services 
fall to appear are brought back into th:~za IOns IS revealmg. Most defendants who 
mg warrants not by bondsmen In add't' ysteh by J:w enforcement officers execut­
seldom, if ever, collected. . 1 lOn, were lorfeitures are offered, they are 
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What has been recommended and what has replaced the surety system. is an 
option which permits the defendant to post 10 percent of the b::md amount wI~h t~e 
court. Consider that the defendant who posts such a bond h~ a real stake m hIS 
own appearance since all or most of the money p?st~d ~Vlll be returned uI?on 
completion of the case. It only makes sense that the elImmatIOn of the surety optIOn 
and the substitution of the 10 percent option will result. in a bet~er a:ppearance rate 
for the simple reason that the defendant ~wns an mterest I~ .hIS appearance. 

In conclusion, it is my belief t~at if ~he Act I.S .amende~ to permIt Judg~s to protect 
the saf<:!ty of the community by Imposmg condItIons designe? to acc?I?plIsh that, we 
can virtually eliminate the need for surety and other financIal condItIons. 

THE ROLE OF THE PRETRIAL SERVICES AGENCY 

At the time that the Bail Reform Act was being designed an~ debated, B; parallel 
bill creating the D.C. Bail Agency was also being debated. Smce the DIStriCt of 
Columbia was a federal jurisdiction to which the Ha.il ~e~orm Act ~ould apply, and 
since the District of Columbia federal courts had JUriSdICtIOn over crImes. that would 
have been state crimes in other jurisdictions, testimony was ovenyhelmmg that an 
agency should be created to assist in the implementation of t~e Bail Reform Act. As 
a matter of history, the Bail Reform Act and the D.C. Ball Agency Act became 
effective in September of 1966. .. . 

Between 1966 and 1970, the Act as it was imp~em~nt.ed ~n the DIStrI.Ct receIved 
careful scrutiny as did the Agency created to asSISt In ItS Im:pleme~tatIOn. As the 
result of this scrutiny, in 1971 the size of the ~gency was tripled? ItS budget was 
tripled, and its functions were expanded to permI~ a number of serVIce~ n?t mandat­
ed in the original law. Those services are I?rovlded today and are SImIlar to the 
services described in Title II of the Speedy Trial Act of 1974.. . 

Prior to 1971 most of the D.C. Bail Agency's work took place m the Umted States 
District Court for the District of Columbia. D~ring the five years .between 1966 and 
1971, the system witnessed a drastic change m the re.lease P!actIces of the courts. 
The proportion of people released on. personal recognIzance mcreased. from only 5 
percent in 1966 to nearly 60 percen~ m 1971. .The overal! rel~ase rate Jum:r;>ed .fr~m 
45 percent to 70 percent. The pretrial detentIOn populatIOn m. th~ D.C. JaIl ?I~m­
ished despite an overall increase in the number of cases commg mto the crImlp.al 
justice system. In addition, fail~r~ to appe~:I.r rates and rearrest rates were studIed. 
Because of the difficulty of obtammg sufficIent d~ta no one could r~ally. sa:y, whether 
these rates increased or decreased. At the same tIme, there was a feelmg that the 
rearrest rate was climbing although the failure to appear rate seemed to be con-

stant. al . th D· t . t f Since 1971, we have continued to serve the Feder co~rts m e IS riC 0 
Columbia. The value of this Agency's work can best be descrIb~d by refer~nce to the 
fact that better than 90 percent of the defendants charged m the U~Ited States 
District Court are released and more than 95 percent appear as reqUIred. At t~e 
local level, the Agency's workload in Superior Court for the District of Columbia, 
while higher in terms of actual numbers of cases processed, has about the same 

results. d f 1· htl The D.C. Pretrial Services Agency has a staff of 44, a bu get 0 s Ig y over one 
million dollars, utilizes a fully automated system, employs law students and g:-adu­
ate students as its main professional work force,. ~onducts more than 24,000 mter­
views a year, supervises more than 14,000 condItIOns of rele~se (a~ average of 3 
conditions for the nearly 4,500 people on ~elease at any gIVen tIme), prepares 
reports in every case prior to the setting of ball by the MagIstrates, generates 35,000 
notification letters, records 76,000 "check-in" calls fr?m. releasee~, records ~6,000 
"check-in's" by people who appear in person, and submIts mformatIOn for use m the 
presentence reports of all defendan.ts convicted. for whom P!esentence reports are 
prepared. In 1980 the National InstItute of JustIce of the Umted States Department 
of Justice cited the work of the Agency as "exemplary" and declared it an Exempla-
ry Program worthy of emulation. .. 

Under the terms of the speedy Trial Act of 1974, experimental agenCIes were 
created to assist the other Federal Circuits in implementing the Bail Reform Act. 
These agencies were to interview, verify, and present reports .concerp.mg t~ose 
charged with crime to assist bail setters. They were also to prov~de SOCIal se~ICes 
directly or referrals to commuI!-ity base? agencie;s. that could prOVIde those serVIces, 
provide information at sentencmg, momtor conditIon~ or release, and perform other 
functions as designated. It is obvious that thes~ serylces we.r~ mandated so t~at as 
many people as possible could be released :r;>retrIal wIth co~dltIons th::~.t ~ould msure 
their appearance (and protect the commumty, although thIS purpose IS Illegal under 
the present law). How an agency approaches these tasks can dramatically affect its 
impact on the ultimate implementation of the Bail Reform Act. If, for example, an 
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attit~de .prevails . that there is. really n? need to interview every defendant or to 
pro~- 'I.e mformatIOn to the bail setter m every case, then, the bail setter has no 
choi.;~ but to follow old practices and rely upon incomplete information. At the 
same time,. unless the Agency approaches its tasks under a philosophy that each 
defendant IS entitled to release on the least restrictive conditions possible its 
standards will fall short of the innovative thinking necessary to persuade a cri~inal 
justice system used to other practices to change. 

As was noted in a recent General Accounting Office report, there is a confusion 
among the judiciary with respect to the issues of danger and flight. Bail is not set 
with any consistency. As long as there are individual judges and individual defend­
ants, bail probably should not be based solely upon things such as heinousness of 
crime, etc., nor should 9onditions be. the same for each case. It is only an agency, 
howev~r, that can prOVIde the conSIstency of approach and uniformity of process 
that WIll ultimately persuadle a system of change. Thus, it is important that an 
agency not only carry out its statutory mandates but also act as a catalyst. Other­
wise, the entire release plan ill probably doomed to fan. 

To .ac.hieve th~ ~afe rele~se of the greatest number of persons possible on the least 
restrictIve condItIons pOSSIble, should be the goal of the Bail Reform Act and of 
~hose charged ~ith its hll:ple'~~ntation. Stumbling blocks to achieving that goal 
mclude such thmgs as the mabilIty under the present law to set conditions designed 
to pro~ect the .c0Il?-m~mity, the ex!stence of financial conditions which preserve the 
potentIal. for diSCrImll"l:ato~y prB;ctIces th~t .are based on financial ability, inadequate 
mformatIOn upon whIch mtellIgent decIsIOns can be based, supervision that will 
~nsure appearance in court when required and acceptance by those charged with 
Implementing the law of the principles upon which it is based. 

SPECIFIC NARCOTICS CONSIDERATIONS 

A~ainst the geI.1eral backdrop ?f the complexity of problems posed by the adminis­
tratIOn of the B~II Reform Act ~Ie the speCIal problems pose.d by those charged with 
abuse of narcotIcs laws. TraffIckers, sellers, users, prescription writers smokers 
hard core addicts, etc., all represent different levels of problems and all ~ake thei; 
appearances for bail setting dothed with the presumption of innocence and the 
presumption of least r.estrictive releas~ conditions legislated in 18 USC 3146 et seq. 
If we a~cept the premIse that commumty safety should be an open consideration in 
the bail process, then we must consider how the various lifestyles of all those 
charged ~ith nar?ot~cs offenses aff~ct community safety. Is an accused pot smoker, 
a preludm preSCriptIOn forger, addIct, to be equated wIth a courier a trafficker a 
peddler? What standards can WE! use to distinguish one case from a~other? How 'do 
we determine strength of evidence, probability of conviction financial capability 
t ? " e c. 
Much has been said and written about the controversial 1971 Preventive Deten­

tion ~aw. in t~e District. of ColuIl?-bia. The most recent statement, confirming the 
constItutIOnalIty of pretrial detentIOn was made by the District of Columbia Court of 
Appeals on M:;tJ: 8, 1981 in the case of U.S. v. Marvin L. Edwards, - At1.2nd-, 
1981: (The decI~IOn has been appealed to the U.S. Supreme Court and will not be 
c?nsldered . uI!-tIl .the fall .term.) Although the basic issue of pretrial detention is 
dlscusse~, It IS dIscussed m the context of general statutory provisions that treat 
commumty safety. It does not address, nor has any opinion yet addressed the 
special sections of the statute whkh deal with narcotics abuse. ' 

D.C. Code § 23-1323 provides: 
"§ 23-1323. Detention of addict--
"(a) ¥?henev~r it app;ars that a person charged with a crime of violence, as 

defi~ed .II!- sectIOn 23-1331 (4), may.be an addict, as defined in section 23-1331 (5), 
the JudIcIal officer may, upon motIon of the United States attorney order such 
pers?n detaine~.in custody fo~ a period not to exceed three calendar' days, under 
medIcal superVIsIOn, to determme whether the person is an addict. 

"(b) Upon or be~ore. ~he expiration of three calendar clays, the person shall be 
brought before a JudIcIal officer and the results of the determination shall be 
presented to such judicial officer. 'rhe judicial officer thereupon (1) shall treat the 
person in accordance with section :~3-1321, or (2) upon motion of the United States 
attorney, may (A) hold a hearing pursuant to section 23-1322 or (B) hold a hearing 
pursuant to subsection (c) of this section. ' 

"(c) A person who is an addict may be ordered detained in custody under medical 
supervision if the judicial officer: 

"(1) holds a pretrial detention hearing in accordance with subsection (c) of section 
23-1322" 

"(2) finds that-
"(A) there is clear and convincing evidence that the person is an addict; 
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"(B) based on the factors set out in subsection (b) of section 23-1321 there is no 
condition or combination of conditions of rell ase which will reasonably assure the 
safety of any other person or the community' a'1d 

"(C) ~m the b~is of infor~ation pre~e.nt~d to the judicial officer by proffer or 
otherwIse, there IS a substantial probablhty that the person committed the offense 
for which he is present before the judicial officer' and 

"(3) issue~ an order of detention accompanied'by written findings of fact and the 
reasons for Its entry. 

"(d) Th:e.provisions of subsection (d) of section 23-1322 shall apply to this section." 
In addItion, § 1331 (5) defines addict as "any individual who habitually uses any 

narcotic drug as defined by section 4731 of the Internal Revenue Code of 1954 so as 
to endanger the public morals, health, safety, or welfare." 

These sections of the statute-unlike others-have never been invoked. It may 
well be that the attendant statutory procedures are considered burdensome that 
resources to meet statutory I€!quirements are non-existent or that the secti~ns do 
not address any but the "B;ddict" problem. In any case, the statute contains the 
substance of unplowed terntory. At the same time one could say that the non­
ad.dict"concerns are addressed in the balance of the'statute. The term "dangerous 
cnme, for example (a person charged with a dangerous crime may be detained if 
other statutory prerequisites are met) includes: 

"(E) unlawful sale or distribution of a narcotic or depressant or stimulant drug (as 
defined ryy any Act of Congress) if the offense is punishable by imprisonment for 
more than one year." 

Given ~his definition, if B; detention ~rovision akin to D.C.'s were adopted, there 
would eXIst adequate remedIes to deal WIth the accused narcotic abuser. 

. T~e e~periences of this Agency with regard to narcotics abuse in the federal (as 
d~stI.ng;Ulshed from the local) court can be described as impressionistic. It is impres­
sIOmstIc because clear-cut data has been difficult to capture. We have the sense that 
abo~t half of our federal caseload treats narcotic.,; offenses. Most of these cases do 
n<?t mvolv7 .suspected "deal~rs" or "traffickers." Most are released on recognizance 
WIth condItions; most rez:nam arrest free during the pendancy of the initial case 
and most apI?ear.~ r~qUlred. In some few. cases where high bail (over $10,000) ha~ 
been posted, mqUlne~ mto the source of bail money have been initiated. 
. The exa~t dat~ avaIlable sh?w th~t of 955 defendants that our Agency interviewed 
m connectIOn WIth federal cnmes m 1980, 550 were charged with narcotics related 
off~nses; 363 were released on ~ersonal Recognizance with or without conditions, 
whIle 32 per?ent posted financI!l1 bond by way of surety or deposit release; 86 
perc,:nt remamed arrest-free durmg the period of release while 94 percent made all 
req~.llre.d co~rt appearanc7s. As can be seen from this data, there would be little or 
no JustificatIOn for detentIOn based on appearance grounds. 

It should be noted, however, that D.C.'s experience with narcotics traffic does not 
parallel that of Los An~eles, Miami,.New York, or othe~ hi~h intensity areas. There 
IS no doubt that narcotics problems m those areas are SIgnIficantly different Again 
if the traditional and Cons.ti~utional objections to detention provisions can be over: 
?o~e. as th.e E~wards opmIOn suggests, then community protection as well as 
mdIvI~uB;1 lIberties ca~ be made the subject of a statute similar to that in effect in 
the DIstnct of ColumbIa. 

I.appreciate your attentio~, apologize for the length of my statement, and am 
avaIlable to answer any questIOns you may have of me. 

Mr. ZEFERETTI. For the record, Mr. Kenneth Feinberg was sup­
posed to testify. He had to leave. 

We will, without objection, include his entire testimony into the 
record. 

[The prepared statement of Mr. Feinberg follows:] 

PREPARED STATEMENT OF KENNETH R. FEINBERG, ATI'ORNEY AT LAW 

Mr. Ch~irman, a~d members .of this S~lect Committee, I very much appreciate the 
opportumty to testify before ~hIS Comr~llttee on the important and timely subject of 
ball reform. As a former ASSIstant Umted States Attorney in the Southern District 
of Ne~ York, and, more recently, as Special Counsel to the United States Senate 
CommIttee on the <Tudi~iary specializing. in criminal law enforcement matters, I 
h~ve spent a good portl(~n. of m~ professIO~al career attempting to come to grips 
WIth the myths and realIties WhICh underlIe the ongoing debate over bail reform 
You have alrea~y heard from a comprehensive group of experts, and I will not begi~ 
to attempt to reIterate all that has been testified to here today. 
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I view my limited role as somewhat different; to offer you a concrete legislative 
plan of action. Some fifteen years have passed since the Congress last confronted 
the complexities of bail reform in a comprehensive way. The Bail Reform Act of 
1966 constituted a watershed in the establishment of equitable procedures designed 
to assure that bail would not be denied the indigent based solely on their inability 
to pay. But we now know that the bail reform effort of the 1960's did not solve all of 
the problems surrounding bail; today there is a new awareness and a heightened 
expression of concern that existing bail procedure neither assure equitable treat­
ment for all those arrested of crime nor assure community safety. I realize, of 
course, that current statistics and conclusions reached in various recent studies can 
be read many different ways. But there is no denying the prevalent public percep­
tion that our existing bailla-ws Jlre ineffective and need to be changed. 

I believe that a bipartisan legislativ'~ bail initiative is close to being achieved and 
that a new, comprehensive bail reform bill will shortly be introduced in both the 
Senate and the House that could form the basis for the most far-reaching reform of 
our federal bail laws since the 1966 Act. Indeed, in some respects, the new legisla­
tion that is nearing completion would mandate some of the most important bail 
reforms since the founding of our Nation. 

Any effort to reform our existing bail laws must first overcome certain myths 
which continue to plague the current bail reform debate. For example, I believe that 
true bail reform requires the legislature to skirt one of the key obstacles to such 
reform-the issue of "preventive detention." As I will point out shortly in more 
detail, I believe that the never-ending debate over the constitutionality of pretrial 
custody is ultimately self-defeating and of little usefulness in any legislative draft­
ing effort. As this Committee knows, the jails of our Nation are currently filled with 
suspects awaiting trial who are simply unable to post money bail. This is surely 
preventive detention in its most insidious, realistic form; any discussion of pretrial 
custody as part of some omnibus bail reform package, must take this striking fact 

'--..... '" into account. 
" "·'-one other introductory point. If recent bail studies agree on any single conclusion, 

it is that' the bail system is most likely to break down in the area of narcotics 
enforcement and drug addiction. The ineffectiveness of existing bail procedures in 
dealing with the pervasive narcotics problem is proven by examining the type of 
person most likely to be rearrested while on bail. Thm,e, rearrested usually have 
some relationship to narcotics trafficking or addiction. Although a convincing argu­
ment can be made that the rearrest rate of persons bailed is not serious enough to 
warrant a wholesale change in existing bail procedures, I think it is becoming 
increasingly obvious that, when it comes to narcotics, bail reform takes on an 
additional urgency. . 

I also believe that it is in the area of narcotics enforcement that one sees the most 
common abuses of the existing money bail system. The record is filled with exam­
ples of the influential narcotics dealer who posts the one million dollar bail set by 
the judge as a condition of release and then proceeds to flee the jurisdiction or 
continues to ply his trade. One can hardly point with pride to bail procedures which 
allow such highly publicized examples of the misuse of money bail. 

With these few preliminary thoughts in mind, allow me to propose for this 
committee's consideration a draft bill amending the Bail Reform Act of 1966. This 
bill--which I have attached as an appendix to my statement-is now being analyzed 
by various Senators and members of the House prior to formal introduction, hope­
fully in the next few weeks. The proposed bill is based on three fundamental 
principles: (1) That danger to the community should be considered by the court in 
setting pretrial release conditions; (2) that the traditional use of money bail should 
be completely eliminated; and (3) that a carefully circumscribed pretrial custody 
procedure for certain dangerous offenders should be permitted. 

Before discussing the specific details of this draft legislation, it might prove 
helpful to the Committee if I discussed some of the bail policies underlying this 
comprehensive reform bill. 

First, the bill mandates that considerations of community safety be given candid 
statutory recognition. It is becoming increasingly obvious that although most bail 
statutes today studiously avoid any reference to community safety, judges do not. In 
setting money bail or imposing pretrial release conditions, judges take into ac­
count-at least subconsciously-the issue of community safety. The courts may pay 
lip service to the sole statutory criteria of likelihood of appearance; but consider­
ations of community safety certainly enter into these deliberations (such as, for 
example, by "assuming" that a suspected murderer is likely to flee the jurisdiction, 
even though recent studies hava undercut the myth that there is a correlation 
between the seriousness of the crime charged and the likelihood of flight.) The draft 
bill is a recognition that the entire bail system will work much more effectively if 
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candor is made part of the judicial bail decision by requiring that considerations of 
community safety be publicly taken into account as part of the court's published 
findings, as opposed to being hidden under the guise of likelihood of flight. 

Second, the draft bill would bring about the most drastic, radical reform in the 
history of our bail system-the complete elimination of money bail. Although var­
ious reform proposals in recent years have called for the elimination of the bail 
bondsman, the draft bill goes much further and would prohibit the imposition of 
any money bail as a condition of release. 

The call for the elimination of all money bail is grounded in elemental consider­
ations of justice, equal protection, and fair play, as well as law enforcement need. It 
is an appalling fact that today, four out of every ten persons in jail are awaiting 
trial, unable to raise even the minimal amount of cash bail ordered by the court as 
a precondition for release. This is unconscionable. Under the guise of re~uiring the 
suspect to post "reasonable" money bail, we have developed a system of' preventive 
detention" which assures the pretrial incarceration of almost half of our entire jail 
population. Indeed, the existing system is worse than preventive detention; the due 
process procedural protections which must be met before a suspect can be detained 
pretrial in the District of Columbia are wholly lacking when persons are jailed 
because of their inability to pay their bond. 

But the elimination of money bail will benefit law enforcement as well. Especially 
in the area of narcotics enforcement, the elimination of money bail will help end 
the unacceptable situation which exists today, whereby large-scale narcotics traf­
fickers are able to post substantial amounts of money bail and then flee the 
jurisdiction. The elimination of money bail will bring a refreshing candor to the 
system and force judges to make the key bail decision openly and on the record; 
whether a drug trafficker should be released or jailed pending trial will be based on 
reasons made known to the suspect, law enforcement personnel and the public 
alike. It is the narcotics trafficker, more than any other criminal, who forms the 
justification for the elimination of all money bail. 

Finally, the proposed draft bill would, for the first time, enact a carefully circum­
scribed pretrial custody procedure. As I have already indicated, the traditional 
debate over the legality of preventive detention is largely misdirected. We already 
are experiencing preventive detention in our jails. The real issue is not whether 
preventive detention is constitutionally permissible; only the courts can decide that 
issue. The more important question is how can we assure that pretrial custody is 
limited in application to those suspects who are a danger to the community and who 
should, indeed, be jailed pending trial? As long as the pretrial custody procedures 
are carefully circumscribed to make sure that only the most violent, dangerous 
offenders are jailed, I believe that the new procedure is warranted. But there is a 
critical statutory relationship which must be met. If legislative approval is to be 
given to pretrial custody, then such new procedures must be tied to the elimination 
of money bail. 

What should be the details of a comprehensive bail reform bill? How does one 
assure that the elimination of money bail and the implementation of pretrial 
custody procedures are in harmony with one another? These are questions that 
have occupied the attention of legislative drafters during the past few months, The 
answers to these questions can be found in the proposed draft bill that is attached to 
my testimony. 

The bill sta.tes that any susiJect arrested and brought before a judge or magistrate 
faces one of three options: release on his personal recognizance, release after satisfy­
ing one or more conditions specified in the statute, or pretrial custody. There is an 
express statutory presumption in favor of release on one's own personal recogni­
zance; this is simply a recognition that in the great majority of cases today, at least 
in the federal system, personal recognizance remains the most effective bail condi­
tion. 

The presumption can be overcome, however, if the judge determines that such 
release will not reasonably assure appearance or "will endanger the safety of any 
other person or the community." This latter phrase is, of course, a radical departure 
from existing federal statutory law and reflects the increasingly popular view that 
community safety should be a visible factor in the bail decision. The language 
constitutes an attempt to make explicit that which is implicit today in the bail 
decision. If the court concludes that personal recognizance will not assure either 
appearance or community safety, t.hen the presumption in favor of release can still 
be respected if the suspect satisfies any combination of fifteen designated release 
conditions. These conditions range from the traditional-for example, maintenance 
of employment, participation in an educational program, specified restrictions on 
travel and association-to those new conditions tied to considerations of community 
safety, e.g., agreeing not to commit another crime during the period of release, 
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avoiding contact with the alleged victi d t t' 1 . 
~~;;b!Yi~O;~!~douth~hht t~li least re~fictiv:~onSi~i~~ ~~ c:~~~s:ti~n e~f'co~~iti~~~ 
the safety of the c:::U:::uniti reasona y assure the appearance of the suspect and 

F' ~ 
nor Id:~l1in~~~li~~;;ri~r:!i~a~~a~~~dif{:::s s~iwt~~~~~ei~he~fr~~~nal recogniza~ce 
~~~~!~~~~h~h~~r~;~Ji~i~~i~~ ~~~bfJ'alio~cl~~~d1ti~sa~1 r~:S~~~~~~:~~~~~ 
combun.ity" (§ Jl~1jX~)r Ia: :JJi~i~~~ th~d brh

e r:~~i~s °fh~~y b~}~:; ::::ri~l ~~~t~2; ili:y offe~~~se , tehe hUht be
b 

"substantial probability that the persons committed 
procedure m~; ~ {~vok:d aSI ~en char~ed'l (§ 3142(e)(2)). Such a pretrial custody 
offense for which th .on y In cases m-y0 ~mg. a defined "crime or violence" an 

. e maxImum sentence IS lIfe Imprisonment or d th 't . 
narcotlC:S violatio!ls specified in the legislation. I (The bill also rece:gniz~~ ~harm 
pr~ventIve 1~tent~on or~er can be secured on grounds unrelated to the nature of th: 

:frrl·~:~;1~~~E:~~i;~~:~~~~3~j~ip.~1~~&e{~i~~~~~:%~~~ :~~F:p~~~~ 
VlO ent CrImes (§ 3142(f)). ' or more 

~i 1~~ t ¥;i~f:k~ ~fb~l~~~k t;r~~~~t~~s~:£!~tl~~c~~al~~/Th~~~rh~ ~~~~~~~lb:~l~h~ 
g o.e represented by counsel and shall have an opportunity to testif to 

present thitnesses, to cross examine witnesses, and present other' informatioJ" Of 
course, . e person may be detained pending completion of the hearin:r . 
ba~hb/n~t~ISO .at\hmpt~ ;0 t limit somewhat the di~c!etion of the ju~ge considering 
d .. mg m e s a u e some of the prereqUIsItes that should enter into the 
j~d~~Ot~ ~~:S7d!~~~th~ ~~~ to det~n .the sustpect. For example, the bill requires the 

h th th f1) . ~re an .cIrcums ances of the offense charffed including 
~ fue ~~de(. 0 ,~nsd I~'th ch~; of VIOlence or in-yol:res a narcotic drug; J "the weight 
as "th t nl;e ad . e IS ory and characterIstics of the person" charged as well 
would b;~O~~d b~ t~:~~~:~:,~s r~re~~~ f§3f42(~)). any person or the community that 

juJ;e i~~ludlso r~aUIrefi tg.at, before any pretrial detention order may be issued the 
detention ord:

r(§ 3142a)(lUgSTl!' fb·itnld a written statement of the reasons fo; the 
th t d' . e 1 a so encourages, "to the extent practicable" 

a person~. etamed I?retrial be incarcerated in facilities separate from those 

!i~~~~;d1{~~~~i3t~~gm~d~i;t;t~hffOt~trhfoeW!i~e;~~~:h:iOtt 1~~:~:r:B~~a~t~~~ 
't fi' , Irec s a e suspect be afforded reasonable opp t 

m ~r or pr~vate consul~ation with his. cou!lsel" (§ 3142(i)(3)l. 2 or u-

draft 'blifiIh~::d~s~~lbeevd t~hr~i~ b~;:N~~ ~~~~m pac~adge'tshimbilaIt' to the pr<?posed 
true bail ref, Th b'll' f y, prOVI es e es opportumty for 
I' . or~. e 1 I~, 0 course, just a draft and would benefit from detailed 
th~~I~~i1se f~:~h:~~'e~i~~a~flY, t::~ frafttJ recognize that any bail reform effort 
money bail must b' pre rIa cus 0 y procedures and the elimination of all 
if th's C 'tt e gId ven the mos~ care~ul scrutiny. Nevertheless I do believe that 

1 omnll ee an other commIttees In both th S t d h H 
~h~~~:~e~~~ ~~~~d~~~~~d.bail redor~ which a~t:m;~~ f~:rhe tfi~st fi:~, ~~e bt:e~k 
~~~i:~, aili~~t~ebhr sY~n~ia~in~C~~atcl;S~~hher~~o~dse:k~~~~~d}~~n~hi~ e~!t~:1s~~~ 
op t 't 1) . e one ave eSCrIbed today offers the most 
milf;e i~l fhe o~e~~~~~~o~~t I a~t ve[{ eager to continue to w~rk with this Com­
. t h' s as 1 a empts to translate what It has heard today 
m 0 a com pre enSIve, realistic and important legislative reform package. I believe 

1 "An offense for which a maximum term of '. t f 
in the Controlled Substances Act (21 USC 80i~lr~~oq)mthn CO ttenlYledarSs 0br more is prescribed 
Export Act (21 USC 951 t ) ·S··· . , e on ro e u stances Import and 
955a)." . . . e seq., or ectlOn 1 of the Act of September 15, 1980 (21 U.S.C. 

2 The draft bill also makes important ch n . th " b' 
the bill would reverse the presumption whicte!~~~ t~d eXf.'tmg. al~lroc<'l·dlJres. fFor example, 
who has been convicted but is awaiti ay avormg e re ease 0 a defendant 

i:k~~ fo~e;~~bJ~ee ttdPlsed b~l el}cou~!g~r;:~~~eo~fft!~~~~~C~i~~)~n1~dil:'th~e /p~:~lirt~~~ 
reversal or and order f~:~ ~~w ~~i~i~' ~:d i~t~~~lble ~hestlOl1;'bf liw or fd,ct lik~ly. to re~ult in 
that the person is not likely to flee or d own y c ear an convmcmg eVldence 
do~mtl!nitY'f' (§ 3143\b)). T.he draft bill al!Od~ais \~itte~u~oh t~h::l~~0~~aa:ls~t1:~tf~~sol or the 

e en IOn 0 material WItnesses (§ 3144) penalties for failur f b'l d re ease or 
(§ 3146) and penalties for an offense comn,;itted by (§ 3147). e 0 a al e suspect to appear 
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this Committee is moving in tbe right direction, and I would be pleased and honored 
to work with the members of this Committee and the staff as we try and breathe 
life into the phrase "bail reform." 

Thank you very much, Mr. Chairman and members of this Committee. I am 
prepared to answer any questions that you may have at this time. 

Mr. ZEFERETTI. I would like to call Mr. Joel Hirschhorn and Mr. 
Sol Rosen, please, to the witness table. 

Gentlemen, please identify yourselves. 

TESTIMONY OF JOEL HIRSCHHORN, ON BEHALF OF THE 
NATIONAL ASSOCIATION OF CRIMINAL DEFENSE LA WYERS 

Mr. HIRSCHHORN. Mr. Chairman, I am Joel Hirschhorn from 
Miami, Fla. 

Mr. ROSEN. I am Mr. Sol Rosen, Washington, D.C. 
Mr. ZEFERETTI. Please, if you have any written statement, we will 

make them a part of the record. If not, just proceed in any manner 
that you feel comfortable. 

Mr. HIRSCHHORN. I submitted a written Etatement, and I would 
like to kind of summarize it. 

I have a response to Congressman Dornan's incredible hypotheti­
cal, bat I will defer, hoping he comes back. 

Mr. ZEFERETTI. He had to run to another meeting. He said he 
hopes to come back. Hopefully, by the time you finish, you can 
respond to that. OK? 

Mr. HIRSCHHORN. As my statement reflects, I am here as a 
representative of the National Association of Criminal Defense 
Lawyers, but I make my living defending the people that we are 
talking about. In fact, in the past 3 years, I have three cases 
involving in excess of 35,000 pounds of marihuana each. I have two 
cases involving in excess of 300 pounds of cocaine. I have many 
other multikilo cocaine cases and multiton marihuana cases. 

Therefore, I feel a little bit like the devil before Saint Peter right 
now, because--

Mr. ZEFERETTI. Thank you for the compliment. 
Mr. HIRSCHHORN. I rp~ognize that my remarks are not going to 

be well taken. But I think it is important that you have input from 
those of us who do labor in the trenches and the pits and represent 
the kind of people you are talking about. 

In the firRt place, th~ position we take is that the present guide­
lines are adequate. There is more than enough discretion to enable 
the U.S. magistrate, who is underpaid, overworked, and under­
staffed, to make the kind of decision he has to make. 

Second, you have got to define what you mean by drug traffick­
ing. As I point out in my written statement, the average drug 
trafficking operation involves 10 kids under the age of 25, all of 
whom have been promised $10,000 to offload 30,000 pounds of 
grass, and two honchos who might be at the intermediate level. 

I doubt seriously whether you want to consider pretrial detention 
of those 10 kids under the age of 25 who are nothing more than 
stash-house watchers, truck loaders, or offloaders of boats. 

Third, there is an inherent assumption which I don't think is a 
fair assumption, and I will elaborate when and if Mr. Dornan 
comes back. 

Drugs are a danger. They are a menace to our community, you 
say, and therefore the accused must be a danger because he is 
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involved in drug trafficking operations. It simply does not flow. I 
am not an advocate of legalizing marihuana and cocaine laws. 

I do know, however, that the overreaction to the kind of things 
that Congressman Dornan was talking about is what leads us to 
the erroneous conclusion that drugs are the cause of ali the vio­
lence. 

When you raise the stakes, as you will by amending the Bail 
Reform Act to authorize pretrial detention of those who are merely 
accused, you are going to increase the violence. 

I will give you a couple of examples, and I hope you will under­
stand what I am talking about. 

In the good old days, prior to 1978 or 1979, before the State of 
Florida enacted its mandatory minimum sentencing statute and 
also enacted a statute which prohibited bail to those convicted of 
narcotics trafficking pending appeal, in those days if somebody got 
arrested or busted for being part of a large-scale marihuana traf­
ficking operation, there were relatively few guns involved, relative­
ly few murders, deaths, relatively few shootings in an effort to 
avoid capture and detention. 

Three days after that mandatory minimum sentencing statute 
went into effect, there was a murder of a law enforcement officer 
and a kidnapping of a law enforcement officer in the State of 
Florida, and it has gone on and on since then. 

So raising the stakes is going to increase the violence, and that is 
the danger inherent in the drug scene today. 

Mr. ZEFERETTI. Can I just interrupt you for a second? 
Mr. HIRSCHHORN. Sure. 
Mr. ZEFERETTI. I don't want you to feel that it is just Mr. Dornan. 

I think there is pretty much a consensus of opinion that the traffic 
in drugs and the use of drugs in jurisdictions throughout the coun­
try have led to street crime and violent crime, as a result of drug 
use, and dependency. That is No. 1. 

Mr. HIRSCHHORN. Yes. 
Mr. ZEFERETTI. No.2, if you are trying to say to me that the only 

reason that the guns were used in the particular jurisdiction was 
because of the mandatory minimum sentences. that it might be an 
offshoot of the law, I would say to you, sir, that there is so mucH 
money involved in trafficking, that the use of violence is a threat 
that is always there because of the amount of moneys that is 
involved, and not because of the law enforcement aspect of it, 
because there is not enough law enforcement that could counteract 
that. 

Mr. HIRSCHHORN. No, Mr. Chairman--
Mr. ZEFERETTI. Maybe I misunderstood your statement. 
Mr. HIRSCHHORN. The point I was trying to make is that people 

who are involved in this business know that they are entitled to 
bail pending trial if they get arrested. They know that they are 
facing, if it is marihuana, up to 5 years in Federal court; if it is 
cocaine and heroin, it is up to 15 years. But they are still E:ntitled 
to bail. 

So you figure if they are going to take the risk, if they are going 
to pull for the brass ring and fail, they still have enough rights, 
and perhaps enough time on the street to get their lives in order, 
so that they won't risk compounding their problem by being in-
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volved in an assault upon a police officer or possible murder. That 
is my point. 

Mr. ZEFERETTI. OK. 
Mr. HIRSCHHORN. I recognize it is just not Congressman Dornan. 

I am aware of that that it is a widespread belief that drug usage 
leads to street crim~. Of course, I am not sure the medical evidence 
supports that with res~ect ~o cocaine necessar~ly, or marihuana. I 
think it does support It WIth respect to herOIn and some of the 
other habit-forming drugs. . 

Mr. ZEFERETTI. I again interrupt you and tell you that In a 
jurisdiction in California where they decriminalized marihuana, all 
the evidence that we got from local government and local law 
enforcement people was that viol~nce has increased, there h~s l;>een 
mayhem in the schools and the lIke as a result of that deCrImInal­
ization. 

So, again, it is a question of who you listen to and where the 
testimony is coming from. 

Mr. HIRSCHHORN. And I am also sure they told you the popula-
tion went up. When the population goes up, crim~ goes up. . 

Statistically, statistics that we are offered WIth respect to baIl 
jumping as I have laid out in my written statement, and I won't 
repeat them the actual facts are so different than what the media 
hypes for u;. Sure, we had a $1.2 million forfeiture in a narcotics 
trafficking case. I can cite you example after example where 10, 15, 
20, or 30 people are arreste~ and charg~d 'Yit~ marihuana ?r 
cocaine trafficking in the UnIted States In dIStrIct courts or In 
State courts that I have personally been involved in cases or have 
been aware of where every defendant shows up, every defendant. 

And yet, with your broad paintbrush, w?at you are .likely to d.o i.s 
to detain people who may well be and WInd up acquItted. StatIstl­
cally, somewhere between 7 an~ 26 percent of all the people a!r~st­
ed in the U.S. district courts WInd up exonerated. Those statIstIcs, 
while a little less as far as narcotics cases are concerned, and that 
is the focal point of this committee, the bottom line still is that a 
pretrial detention bill or a bill whic~ raises. the stake~ with .resp~ct 
to release on bail, is going to result In the IncarceratIOn of IndIvI~­
uals who ought not be incarcerated, (a) because they mIgh~ u~tI­
mately be acquitted, (b) the Government may eventually dIsmISS 
the charge and it may take a little time to get around it. 

Also there is something else that you haven't considered-and 
the new acting director of the DEA probably doesn't have enough 
experience yet because he has just come over from the FBI, and I 
think that is a mistake. But that is a separate issue. 

What you haven't considered is if you pass a bill that incarcer­
ates everybody pending trial because they have been busted in a 
35,000 pound marihuana case, you are going to destroy the inform­
er system, which I would love to see, personally, as a defense 
lawyer. But it is not going to take too much brains for a client. of 
mine who is sitting in jail to realize that eight of the other nIne 
people who were arrested with him are still in jail while one guy is 
out on the street, and yet you are all charged with the same thing. 

There are ramifications beyond the written word that you ought 
to take into consideration, because many, many people are arrested 
and flipped-if you know what I mean by flipped, turned into 
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cooperating individuals or confidential informers at the very time 
or shortly after their arrest. And you are not going to be able to do 
that under this kind of amendment. 

Third, or the best example I guess I can give you about bail 
jumping and narcotics is the Black Tuna trial, for example, when 
the arrests from then Attorney General Griffin Bell who said it 
was the largest marihuana-I read in Miami they smuggled 100 
tons of pot in 1 year. 

r caught a plane from Miami to New York that day, and I read 
in the newspaper "$1 billion cocaine gang." It was the same story, 
same group but two different stories. Out of 14 defendants, only 1 
skipped. He was captured twice by the Government and he slipped 
out of their hands. Only 1 defendant out of 14 skipped, and that 
was during trial. All of the 14 defendants showed for trial. Some 
pled guilty, some went to trial, and one even got acquitted. Of 
course, that was never mentioned, even though he was heralded as 
being involved in this nefarious gang. 

There are sufficient considerations built into the Speedy Trial 
Act. There are enough acquittals to make you want to think twice. 

Another example was referred to in my memorandum, in my 
written remarks, and that is the example Joe Duckett, convicted 
and sentenced to 20 years in prison for conspiracy to import 14 or 
13.5 pounds of pure heroin. He was sentenced to 20 years in prison 
by the toughest judge, then the toughest judge in the Southern 
District of Florida since the decease of loved and very learned 
William Murtins, sentenced to 20 years in prison and denied bail. 
His conviction, 14 months after he started serving his sentence, 
reversed on the grounds of insufficient evidence of a conspiracy. He 
sat in jail, and there are many, many other examples like that. 

When you start tinkering with the existing laws, you are going 
to create more unnecessary laws that are going to be subject to 
more court cases and more lawsuits. 

Nebbia exists for those who want to use it. Unfortunately, Judge 
Palermo may have not communicated the impact of Nebbia. 

Nebbia was a case in which a lawyer by the name of Arnold 
Stream from New York got a $100,000 cash bond set on a client of 
his by the name of N ebbia. Friday aftern.oon, he brought the 
$100,000 into the clerk's office. The clerk refused to accept it. The 
judge held the defendant and said he had a right to determine the 
source of that money. It was litigated, the second circuit said the 
judge certainly did. 

The point being that if it wasn't the defendant's $100)000, we 
want to know whose it is, so we can investigate who is putting up 
the bond for the guy to go up the ladder. 

What are you going to do with the fifth amendment? No one 
seems to have thought of this. 

In the case of United States v. Dohm, also cited in my written 
memorandum, the 5th Circuit Court of Appeals held that a state­
ment a defendant makes at a bail hearing may be used against him 
in a subsequent proceeding, even a trial on the very merits. 

For example, let us assume that a defendant is charged with 
conspiracy to import a large quantity of marihuana. And let us 
assume that one of the material allegations is that the conspiracy 
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occurred at a particular address, or the meeting occurred at a 
particular address. 

Now my friend, Mr. Beaudin over here, he wants to talk about 
property as opposed to money or alternatives. So now we have got 
this new bill that you have got, and the defendant knows he has to 
testify at his bail hearing and he has got to admit that he owns 
that house, or he lives in that house. 

Under the Dohm case, in an effort to get his release on bail, 
statements that he makes can be used against him. 

Now, I, for one, think that you ought not be penalized for exer­
cising one constitutional right. If you are going to consider requir­
ing a further and broad inquiry into bail matters at the time a 
defendant comes up for bail, then you ought to at least tack on the 
fact that the Government ought not be permitted to use a defend­
ant's statements at the trial in chief except for impeachment pur­
poses, which is to say, if the defendant at the bail hearing says my 
address is 14024 Southwest 10th Avenue, and later at trial he takes 
the stand and says, no, I lived at 3922 Southwest 12th Street at the 
time, then the Government can bring in that statement by way of 
impeachment. 

These are issues you must take into consideration. 
I have two other suggestions, and then I will defer and then 

hopefully reply if Congressman Dornan comes back. 
I suggest that this committee, unannounced, visit some Federal 

judges setting bail. It would be very enlightening. Now, I agree 
with Mr. Beaudin that in State court it is a disaster. I don't even 
practice law in the State court anymore. I have three cases pend­
ing in State court, and I will be glad when they are done, because 
you are treated-there are so many hundreds of cases on the 
calendar everyday in Miami or in large metropolitan areas. The 
defendant is lucky if he gets a minute of law, much less due 
process. 

The Federal court, at least, even though there are now being 
created tremendous time and pressure problems, if you have got a 
bond hearing, you generally get at least a half an hour, sometimes 
even an hour, at least in the Southern District of Florida, on 
getting a bond set. You ought to see the way Judge Palermo, Judge 
Shapiro, Judge Sorentino, Judge Kyle, our magistrates, labor over 
setting bonds, because they know that the focus of Congress and 
law enforcement is on the Southern District of Florida. They know 
they are subject to much criticism with respect to what the media 
hypes as low bails for narcotics traffickers. They are very cautious 
and very careful. 

I am not defending them in any sense except I invite you-and I 
mentioned it to Judge Palermo, I said I am going to invite them 
and I am going to tell them to come unannounced so you won't 
know, they won't know, the judges won't k, .ow you are there, just 
to see what they go through and how cautious they are in weighing 
and balancing and what efforts they do make to determine the 
concept of danger to the community. 

Mr. ZEFERETTI. There is no danger to the community under their 
concept. 

Mr. HIRSCHHORN. Oh, no. 

----~ ---- ------
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Mr. ZEFERETTI. There is not supposed to be, anyway, because all 
their considerations have to be whether or not he is going to 
reappear or not. That is the whole idea here. 

Mr. HIRSCHHORN. Mr. Chairman, under the Bail Reform Act, 
they have the right to take into consideration the character and 
mental condition of the accused and the accused's record of convic­
tions, from which they can reasonably arrive at the conclusion that 
the defendant's character is such and his record of convictions is 
such that he poses a danger. 

Mr. ZEFERETTI. Only to reappear, only whether or not he is going 
to reappear. Not to whether or not he is going to be a danger to the 
community. Not to whether or not he is going to be a danger to 
another person. But only whether or not that reflects on his ability 
to reappear. 

Mr. HIRSCHHORN. There is no question about that. 
Mr. ZEFERETTI. We are not in disagreement there then. 
Mr. HIRSCHHORN. The problem that we have is that yeu can't 

predict who is going to be a danger. And just because a person gets 
charged conspiracy to import 300 pounds of cocaine in what might 
be an isolated event does not necessarily mean, and I think the 
presumption is, that he is going to be a danger in the future. 

I mean, you have \..' assume that he is going to continue to do 
what he did, or else he was a danger had the cocaine gotten 
through, perhaps, by your definition. But having been arrested, he 
is now going to return to his normal life of his 9-to-5 job and going 
home to his wife and loved ones and will not be a danger in the 
future. 

Lastly, the only last sugge,stion I have, really, is that the answer 
is combined with dollars. I don't mean the drug trafficking dollars. 
If you are really going to do this, you have got to set up a whole 
new system which incorporates what Bruce was talking about. 

You are going to need more judges to have real significant bail 
hearings. You are going to need more jails. You are going to need 
more marshals. You are going to need more pretrial investigators. I 
don't know exactly what the program is. 

I know, for example, in the U.S. District Court for the Eastern 
District of North Carolina they require you to submit to a presen­
tence investigation application at the time of your arraignment. 

Well, I wouldn't let my clients do that because there I thought 
fifth amendment problems inherent within that. 

But if that is the kind of thing you are talking about,' requiring a 
defendant to submit to an extensive investigative background with 
respect to his ties to the community, and the concept of dangerous­
ness in terms of future activities, you have got all sorts of fifth 
amendment problems that ought to be taken into consideration. 

Mr. ZEFERETTI. Thank you. 
[The prepared statement of Mr. Hirschhorn follows:] 

PREPARED STATEMENT OF JOEL HIRSCHHORN, ESQ., ON BEHALF OF THE NATIONAL 
AsSOCIATION OF CRIMINAL DEFENSE LAWYERS 

INTRODUCTION 

I am a member of the Florida and Wisconsin Bars (the latter on an inactive 
status). I have been designated by the Florida Bar as a Criminal Trial and Appellate 
Specialist. I have been admitted to the ?ars of, and have 'practi~ed .before, The 
United States Supreme Court and the FIrst, Fourth and FIfth CIrCUIt Courts of 



104 

Appeals, all three Federal District Courts in the State of Florida and numerous 
other Federal District Courts as well as various State Courts (on a pro haec vice 
basis) including New York, New Jersey, North Carolina and Virginia. 

I currently limit my practice exclusively to defense of criminal matters. My 
offices are in Miami, Florida. The majority of my cases involve major narcotics and 
controlled substances and related offenses. 

In ,lddition to memberships in the American Bar Association, the American 
Judicature Society, First Amendment Lawyers Association, and Dade County Bar 
Association, I am also a member, and director, of the National Association of 
Criminal Defense Lawyers. NACDL has approximately 2,000 members whose prac­
tices involve defense of all types of criminal cases. 

This statement is intended to represent the general view of the NACDL member­
ship. The statistics on "bail-jumping" are based on information supplied by the 
Clerk of the United States District Court for the Southern District of Florida. There 
is no reason to believe that these statistics are significantly different than the "bail­
jumping" experiences of the District Courts located in other major metropolitan 
areas which have signitlcant numbers of large narcotics trafficking activities and 
arre5ts. 

I-PRESENT BAIL REFORM ACT GUIDELINES AND DECISIONAL CASE LAW ARE ADEQUATE 
TO ASSURE FAIR AND REASONABLE PRE- AND POST-TRIAL RELEASE CONSISTENT WITH 
CONSTITUTIONAL REQUIREMENTS AND THE PUBLIC INTEREST 

The purpose of bail, pending trial and even while on appeal, is to assure the Court 
that the defendant will appear when required. l Thus, once the court is assured of 
the adeq1,;,acy of the accused's security (and in post-conviction proceedings that he is 
not a danger to the community or a repeat offender) he is entitled to bail in an 
amount which he can afford. The denial of bail amounts to punishment without a 
trial. Even post-trial, the denial of bail imposes a punishment which can never be 
reversed, deprivation of one's liberty even though 6 months, or 1 or 2 years later the 
defendant's conviction is overturned due to an error in a trial, a defect in the 
proceedings or because the "constable blundered". Thus the courts must have wide 
discretion in their bail setting functions. 

The Bail Reform Act of 1966 (18 U.s.C. § 3146-3152) adequately serves this pur­
pose. The cases interpreting and applying the Bail Reform Act and Rules 5(c), 46, 
Federal Rules of Criminal Procedure as well as Rule 9, Federal Rules of Appellate 
Procedure assure the prosecution, the defendant and the public alike that the 
imposition, or denial of bail (in the proper circumstances) will be fairly and impar­
tially administered. 

Before setting bail the judicial officer is required to evaluate: 
1. The nature and circumstances of the offense charged, 
2. The weight of the evidence against the accused, 
3. The accused's family ties, 
4. Employment, 
5. Financial resources, 
6. Character and mental condition, 
7. The length of the accused's residence in the community, 
8. The accused's record of convictions, and 
9. The accused's record of appearance at court proceedings or of flight to avoid 

prosecution or failure to appear at court proceedings (18 U.S.C. § 3146(b». 
In addition, decisional case law authorizes the court to inquire into the adequacy 

of the collateral offered as security for the defendant's release. In certain circum­
stances the court can even refuse a cash bail when tendered to the Registry of the 
Court.2 A defendant who testifies at a bail hearing also runs the risk that his 
statements to the court will be utilized against him at subsequent evidentiary 
hearings, including the trial itself,3 as well as for other proceedings such as a 
prosecution for perjury should he deign to lie at the bail setting hearing. 

Nonmonetary considerations must be a major factor in the bail setting decision 
making process. Many of those accused of major narcotics (and other offenses) have 
few assets, despite apparent involvement in a significant criminal enterprise. To 
assess bail solely on the accused's financial resources would result in disparate 

1 The prosecution, in a murder ~"'3e, must at once demand bail from the defendant; and the 
latter shall provide three substantial securities-as approved by the court of the judges in such 
case-who guarantee to produce him at the trial, and if a man be unwilling or unable to provide 
these sureties, the court must take, bind and keep him, and produce him at the trial of the case. 
Plato, Laws, v. 2, p. 261 (Bury ed. 1952). 

2 United States v. Nebbia, 357 !<'.2d 303 (2nd Cir.1966). 
3 United States v. Dohm, 618 F.2d 1169 (5th Cir. 1980). 
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treatment for the financially disadvantaged. Conversely, setting bail solely on the 
basis of monetary considerations ignores the fact that most of those accused of 
crime have significant ties to their family and community, ties they would not 
likely sever/or.a year, ?r. two or three muc~ less a lifeti!lle, as a f~gitive. 
~he applIcatIOn of rIgId ~~le~ to pre-t~aII release wIll serve little useful public 

polIcy or purpose. The publIc s mterest wIll not be served by continuous warehous­
ing of (even "major" narcotics) offenders particularly when viewed in light of the 
current crowded and often wretched conditions of jails and prisons throughout the 
Unit~d States. R~moving judicial discretion from the bail setting decision will exac­
erbate,. not aI~elIorate, ,f~e ~u~an misery and suffering, will impose unnecessary 
hardshIps on mnocent VICtIms such as the accused's family who are denied the 
financial support of the "bread winner", part:._Jlarly where, despite the Federal 
Speedy Trial Act (18 U.s.C. § 3161 et. seq.,) it often takes as long as a year or more 
to. bril!g a .case to trial. 4 It is important to note that of the 7,860 peopl~ charged 
wIth vIOlatIOns of drug laws in the United States District Courts in 1978 2043 were 
not indicted or convicted; 5,817 either pled guilty, nolo contendere or 'w~re found 
guilty. This means that approximately 26 percent were arrested but never convicted 
of drug violations. 5 

II-INCREASING BAIL REQUIREMENTS, LIKE THE IMPOSITION OF MANDATORY-MINIMUM 
SENTENCING REQUIREMENTS, ARE COUNTER PRODUCTIVE, DEPRIVING THE COURTS OF 
MUCH NEEDED JUDICIAL DISCRETION, FAIL TO SERVE THE PUBLIC INTEREST, AND 
ARE INCONSISTENT WITH THE AMERICAN JUSTICE SYSTEM'S CONCEPT OF INDIVID­
UALIZED TREATMENT 

There is no stereo type, or profile, for controlled substance offender. Narcotic ar..d 
non-narcotic drug offenses cut across all age, race, ethnic, educational vocational 
al!d deJ?ographic groups. Young and old, ~lack and white, rich and po~r, Anglo or 
Hlspamc, blue collar workers and professIOnals are among those arrested jailed 
bonded out, indicted, convicted or acquitted of drug offenses. " 

Not everyone arrested for or charged with a narcotics offense is convicted. To 
?reate unnecessary barriers to release on bail pending indictment and trial will 
Impose t~e!TIendous, and often ~mdeserved emotional, social and economic problems 
and condItIOns. The overwhelmmg number of people charged with narcotics offenses 
are "first-tim~rs" who, ~llving re~ched for the "br~ss ring" and failed to get it, 
return to theIr normal lIves, workmg everyday, commg home every night to their 
family and loved ones. 

Regardless of how one defines a "major narcotics trafficker" or a "ma)or narcotics 
trafficking operations", the fact of the matter is numerous underlings I off loaders" 
"stash-house" watchers and truck drivers are often arrested wi~h m~lti-ton cache~ 
~f ~arijuana ?r multi-kil~ quan~ities of cocaine. This kind of person is hardly the 
major narcotIcs offender. Yet If 16 people are arrested and charged with conspir­

acy to import marijuana because they were found in, around and near 35000 lbs. of 
mariju;;tna they will be swept up in the net and despite no prior crimin~l behavior 
and bemg ~n ot~erwise good ba~l ris~, ~hey are .likely to be denied bond, or placed 
under. a ball so hIgh that they WIll be JaIled pendmg trial. 

WhIle perhaps not directly relevant it is significant to note the following which 
are found m the 1973 and 1980 editions of the "Source Book of Criminal Justice 
Statistics" published by the United States Department of Justice Law Enforcement 
Administration, National Criminal Justice Information and Stati~tic Service: 

1. In. 1969 twelve (12 percent) percent of the over 21 years of age national 
populatIOn surveyed by the American Institute of Public Opinion believed that 
marijuana ought to be legalized (as distinguished from being decriminalized) (1973 
edition of the "Source Book" at p. 156). By 1978 thirty (30 percent) percent of those 
polled responded that marijuana use should be legalized (1980 edition of the "Source 
Book" at p. 219). 
. That increase suggests that inflexible bail setting rules are not in the public's 
mterest WIth respect to marijuana offenders at least. It is likely that similar 
attitudes prevail with regard to cocaine usage in America today. 

4 The Justice Department claims that 93 percent of everyone indicted (not arrested) either 
pleads, or is found, guilty in our Federal Trial Courts. A significant percentage of people 
arrested are not indicted (for :rarious reasops). Indictment decisions are delayed for administra­
tIve re~o~s, and even acceptmg the JustIce Department's claim, 7 percent of those who are 
finally mdIcted are exonerated. What happens to these people, sitting in jail because of inflexi­
ble bail rules regarding narcotics trafficking? 

sThese statistic::> are taken from "Source Book of Criminal Justice Statistics 1980" United 
States Department of Justice, Bureau of Justice Statistics (copyright 1981 by the Criminal 
Justice Research Center). 
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2. Young adults, financially disadv~ntag~?, eve~ hard .working blue col~~.r w~,rkers 
and professionals seek the opportumty to rr:a!re I;l .qUlck fortune. The deal goes 
sour and otherwise previously decent, law abldmg clt~zen~, y~)Ung and old, ~lack an.d 
white Anglo and Hispanic will be incarcerated pendmg mdlctment and trIal. TheIr 
lives ~re altered hopes dashed, careers ruined, and their dependents on welfare or 
relief All the ~hile the wheels of justice grind slowly. Somewhere between 7 
perce~t and 26 percent of these people will be exonerated, ?r t?e .c~arges ~~opped. 
Yet, weeks, even months of their lives lost w~il~ th.ey langUl~~ m JaIls .awaItmg the 
Government's decision to indict or not, or If mdlcted awaltmg a trIal date and 

verdict. . J: b'l' t l'k 'thd 3. "Raising the stakes" by precluding the opportumty 10~ .aI, JUS .1 e WI raw-
ing discretion by requiring the imposition of mandatory-mlmm1:lm prIson sentences 
will only create a greater risk of danger to those engage~ m l~w enfo~cement 
activities. A person caught smuggling 15 or 20 tons of marIjUana IS les~ lIkely t? 
shoot in an effort to avoid capture when he knows he has the opportumty of ball 
pending trial and that although the ~eI!-tp.nce m.ay range up to 5, 10 or even 15 
years, at least there is no. mandatorY:1!llmmum prIson term. . .. 

Denying bail to narcotI?s and marlJu~na tra~fickers, like sett~ng man~atory-mmI­
mum sentences will only mcrease the rIsk. B~smess~en recogpIze t.hat. th.e gr~ater 
the risk, the greater the profit". Any law whICh ~~mes pre-tr!al ball WIll, Iromcally 
contribute to an increase in the street cost of marIJuana, cocame and other drugs as 
well as violence associated with those act~vit~es particularly with ~esp~ct to efforts 
to evade capture and law enforcement a.ctIvitIe~. Ill: short, ~uch legislatIOn would do 
little to stem the trafficking in narcotIcs. Whll~ l~ ~ay lso~ate and warehouse a 
particular offender, more likely than not a new mdIv~d1:lal, With a new p~an, a new 
scheme, a "better" idea will be along, undaunted, WIllmg to take the rIsk for the 
potential profit. 

III-"BAIL-JUMPING" STATISTICS ARE INCONSISTENT WITH THE GENERAL BELIEF THAT 
THOSE CHARGED WITH MAJOR NARCOTICS OFFENSES DO NOT APPEAR l<"OR TRIAL 

Media reports and reckless statem~nts suggest that "bail"';'.lmping" in narcotics 
cases is literally out of hand. I can CIt,,: .::ase. aft~r case w~ere. 5, 10 even 15 people 
charged with importation of, or posseSSIOn With mtent to dIstrIbute, anywhere from 
1 to 15 tons of marijuana have been released on corporate surety or even personal 
recognizance bonds ranging between $25,000 to $5.0,000 each and yet these defend­
ants show up for trial. Similar exa~ples ca.n ?e given for sI?~ller grouJ?s of people 
charged with similar crimes involvmg multI-kilogram .quantltIes ~f cocame. Yet we 
only read or hear about the occasional, the very occasIOnal, bond Jumper. From the 
way printed media reports the~e few ?n the front page of the . ne~spaper and the 
manner in which the electromc medIa broadcasts the news m hvmg color,. one 
would think the Government was forfeiting enough money to balance our NatIOnal 

B~~gf~~t the statistics obtained by my office from the Clerk of the United. States 
District Court for the Southern District of Florida sugge~ts the contr.ary. IS true. 
According to the Honorable Joseph Bogart, Cl~rk of the Umted States DIstrIct Court 
for the Southern District of Florida, the followmg are the facts: 

U.S. DISTRICT COURT-SOUTHERN DISTRICT OF FLORIDA 

Year 
Total 

number of 
cases filed 

Total 
number of 
narcotics 

cases filed 

Total 
number of 

bond­
jumping 

indictments 

Percentage of bond· 
jumping mdictments 

All cases Narcotics 
cases 

1978.................................................................................................... 920 439 16 ~ : 
1979 .................................................................................................... 576 209 9 2 4 
1980 .................................................................................................... 739 289 12 5 10 
Jan. 1, 1981, to June 30, 1981.. ........................................................ ,_---.::.3:.:.:52=--_....:1:.:.:68=--_-.::..::.16 _____ _ 

Total....................................................................................... 2,587 1,105 53 2 5 

It is important to note that not all the "bond-juIHpers". were ~~i?ted for n~rcotics 
offenses. Even if they were, the ~ercentag~. of . bo~d-Jumpers I~. palt~y mdee~. 

One must also remember that bemg a fUgitive IS ~lffe.r~nt ~han JumJ?mg bond .. 
The Southern District of Florida currently has 760 fUgitives w~o are Involved 111 
466 open cases which extend back prior to 1978. The overwhelmmg percentage of 
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these are people who have never been arrested; people who may reside in other 
r,arts of the country, or the world; people who have never posted bond. Therefore, to 
'lump" fugitives with "bail-jumpers" is improper. 

IV-CONSTITUTIONAL CONSIDERATIONS AND 'l"HE POTENTIAL FOR ABUSE 

Our system of justice is bottomed on the tenet ·that doubts must be resolved in 
favor of the accused. This extends to bond setting decisions. See Herzog v. United 
States, 75 S. Ct. 349, 351 (1955). Bail is basic to our system of law. Eighth Amend­
ment, United States Constitution and Stack v. Boyle, 342 U.S. 1, 72 S.Ct. 1, (1951). 
Mr. Justice Black has suggested that absent a crime of physical violence (and 
assuming the defendant is not a repeat offender) bail, even pending appeal, follow­
ing conviction, ought to be granted. Sellers v. United States, 393 U.S. 6, 89 S.Ct. 36, 
38. 

There is a strong Federal judicial policy in favor of release on bail pending 
appeal, unless of course, the appeal appears to be frivilous or dilatory. United States 
of America, ex. rel., Walker v. 1woney, 484 F.2d 874, 876 (7th Cir. 1973). Similarly, 
requiring bail in an amount that "staggers the imagination" is obviously a denial of 
bail. Carlisle v. Landon, 73 S.Ct. 1179, 1182 (1953). 

Given those legal principles and this country's commitment to the concept of 
"innocent until proven guilty beyond a reasonable doubt", one must take a long 
pause before seriously considering legislation (such as Florida has enacted, § 903.133, 
F.S.A.) which would deny bail to those convicted of narcotics trafficking. An even 
longer pause and more serious thought must go into the decision making process 
which would preclude bail to those merely arrested but not yet tried. 

The potential for abuse and damage to lives, liberty, people, personality and 
emotions is literally without limit. People are convicted, unfairly, everyday. People 
are convicted and sentenced to prison daily despite insufficient evidence under our 
system of justice. One example of a heroin trafficker, released on bail pending trail 
who showed up for his jury trial, was thereafter convicted and sentenced to twenty 
(20) years in prison is Joseph Duckett. Denied bail pending appeal, he spent over 
one (1) year in a maximum security federal penitentiary be£ore his conviction (for 
conspiracy to import 13% pounds of high quality heroin) was reversed by the Fifth 
Circuit Court of Appeals due to insufficient evidence. Duckett v. United States, 550 
F.2d 1027 (5th Cir. 1977). How does he regain his lost year? How does the 19 year 
old, never previously arrested marijuana off-loader charged with a conspiracy to 
import ten (10) tons of marijuana put his life back in order if having been held in 
jail pending trial, the judge grants a Motion for Judgment of Acquittal or the jury 
finds the defendant not guilty due to insufficient evidence or the Government's 
failure to prove him guilty beyond a reasonable doubt? 

Can you not perceive case after case where the inflexible rule becomes abused, 
even by well meaning, sincere prosecutors caught in the crush of being overworked, 
the system overloaded, our prisons brimming with warehoused bodies? The courts 
must have wide discretion, must retain this discretion to make bail setting decisions 
free of the political process. If we trust our judges to impose sentences on the 
convicted, can we not trust their judgment enough to let them continue to make 
bail setting decisions on those who are merely accused? . 

The rare bail-jumper is well worth the risk, considering the potential for funda­
mental unfairness which would otherwise exist. 

Mr. ZEFERETTI. Mr. Rosen? 

TESTIMONY OF SOL Z. ROSEN, ATTORNEY AT LAW 
Mr. ROSEN. Thank you. 
My name is Sol Rosen. I am a member of the Bar in the District 

of Columbia and other jurisdictions. I have been practicing crimi­
nal law now for some 18 or 19 years. 

I think the members of the committee are probably most famil­
iar with one of my most recent cases involving United States v. 
Bernard Welch in the shooting of Dr. Halberstam, which was one of 
the few preventive detention cases that the Government brought in 
1980. One advantage to Mr. Welch, of course, we had our trial 
within 60 days and, of course, he was found guilty in all cases. 

I have .:'lresented a paper outlining some of the areas, and I think 
the main concern I want to talk about which I think all the 
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questioning this mornmg involved was wondering what to do on 
rearrests. 

I believe I focused my paper on what I call the problem of 
recidivism. I would suggest to this committee amending both the 
Federal statute, as well as the D.C. statute, if you have jurisdiction 
over D.C., to allow the committing magistrate upon setting-for 
example, in the District of Columbia-I don't know if Mr. Beaudin 
has any of the forms here, but I gave one to your staff. 

One of the conditions of release in the District of Columbia is no 
rearrests. And if somebody is rearrested for what we call probable 
cause, they are subject, number one, to contempt sanctions as well 
as revocation of bail. 

The problem is that it is not enforced. 
I propose to this committee, which I think would handle the 

problem that is bothering everybody, is that the committing magis­
trate who has the second case, either the same day or within a 
short period such as 24 hours, hold a defendant without bail pend­
ing review of the initial pretrial release by the other committing 
magistrate or by himself, whereon a determination can be made if 
a person is still trustworthy. 

For example, in the District of Columbia Superior Court, defend­
ants are released, conditions are set, such as reporting for narcotic 
testing, curfews, calling into the pretrial services agency and no 
rearrests. This is considered a violation of conditions of release and 
goes to one of the issues of trustworthiness. 

If you had this automatic hearing by a judge, let us say within 24 
hours, or 48 hours at most, you would solve this problem which I 
think is bothering everybody. 

For example, I could tell this committee right now I have some 
defendants who are on bail in three or four cases at this very time. 
And the rearrests and the bail are tantamount to giving them a 
traffic ticket. It is like a revolving door of justice. And nothing is 
done about it. 

I think, in my 18 years of practice, I don't think there have been 
more than half a dozen hearings instituted of petitions by the 
Government to modify conditions of release because of rearrests. 

I think this committee does have the authority to do it. I don't 
think it would involve a violation of the eighth amsndment rights 
because it is merely a proceedings to ascertain if in fact there has 
been compliance of conditions of release. 

There is a decision in the D.C. Court of Appeals called United 
States v. Peters, which involves situations where defendants are 
rearrested while on either probation or parole. It allows the judge 
that imposed the probation or parole to hold an immediate hearing 
to make a determination of probable cause, whether to hold a 
person on revocation pending adjudication of his new case. 

I have had situations where a revocation hearing has been held 
the same day as the arrest, and defendants have been held in jail 
with a token bond being set, but they were being held for violation 
of conditions of either probation or parole. 

It seems to me this committee can impose provisions for having 
immediate hearings for violations of conditions of release. I think 
that would cover the questions of preventive detention, which ev-
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erybody seems to be concerned about, as well as questions of rear­
rest. 

Until the Supreme Court finally speaks on preventive detention 
I. might st3;te as a practicing lawye,r, we have always had preven~ 
bve detentIOn. All you have to do IS set a bond high enough that 
someone can't reach. And it is tantamount to preventive detention. 

The other advantage of the District of Columbia Code is sorneone 
is guaranteed a trial within 60 days. I have had three cases where 
someone was preventively detained, and it worked to their advan­
tage, because we got a speedy trial. Otherwise, a defendant just 
languishes in jail on a high money bond for 7 to 10 months until 
they get a trial. I understand the situation is just as deplorable in 
New York and other major metropolitan areas? 

Mr. ZEFERETrI. Would it be the same if he was out on bail? 
Mr. ROSEN. No. 
Mr. ZEFERETTI. Would he want it provided as quickly as 60 days? 
Mr. ROSEN. No. If he is out on bail, what judges generally do, for 

example, on their calendars, give priority to jail cases. I have a 
case which hasn't gone to trial for 12 months with someone on bail. 
But if the judge knows he has to try someone in 60 days, that case 
moves along. Everything else is subsidiary. But I have defendants 
who have languished in jail for 8 or 9 months because they just 
can't make a money bond, any money bond. You could set a $1,000 
surety bond, $100 surety bond, they can't make it. So it is tanta­
mount or equivalent to preventive detention, which you have 
always had. 

Mr. ZEFERETTI. Mr. Rosen, you said you had a paper. Is it some-
thing that I gave to the committee. 

Mr. ROSEN. OK, fine. 
I will make it part of the record. 
[The prepared statement of Mr. Rosen follows:] 

PREPARED STATEMENT OF SOL Z. ROSEN, ATTORNEY AT LAW 

I fLppreciate the committee's interest in securing my views on the issue of bail 
reform as it applies to narcotics traffickers. I speak as a member of the bar who has 
repre~ented thousands of criminal defendants during my 18 years of practice in the 
Washmgton, D.C. area. A majority of these individuals have been involved in drug 
trafficking and drug usage. 

The District of Columbia Courts have, since the ,mactment of the Federal Bail 
Reform Act, directed that users of narcotics are to be tested and treated by the 
Substa~~e. Abuse A~ministration. ~hl~t agency, which is funded by the Courts, has 
thE' facIlItIes to ~omtor and test ~rImmal defendants who are suspected of narcotics 
usage. I find theIr work to be satIsfactory and suggest that this committee continue 
to fun? the Substance Abuse Administration so that it might monitor and treat 
na.rcotIcs users. 

The major problem of bail and narcotics users and traffickers is one of recidivism 
I have represented many addicts and drug users who are and who have been in th~ 
past on their personal bond in two or three separate cases at the same time. The 
90urts, the DeI;>artment of Justice and all agencies involved in the administration of 
JustIce have faIled to adequately use the provisions of the Federal Bail Reform Act 
and the District of Columbia statute on pre-trial release to prohibit or control the 
re-release of the defendants on their personal bond or on some form of pre-trial 
release who have been re-arrested while on release status. 
. As the statutes are written the committing magistrate can only consider the 
lIkel~~ood of flight and reliability of the defendant to return to court. There are no 
prOVISIOns for an automatic review of conditions of release in the current law of a 
defendant on pre-trial release who is re-arrested while on bond. A defendant should 
not be released on the new charges until a judge has had an opportunity to review 
the c~:mditions .o~ release on the <?rif:!inal. charge. He should have the option of 
allowmg the orIginal bond to remam m effect or alter the same based on changed 
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circumstances, such as the re-arrest based on probable cause. If he had this right 
and was of the view that a defendant had violated conditions of release in the initial 
ca..<;e, he could hold the defendant without bond for violating his bond and the 
conditions imposed therein. 

The Department of Justice has the option under the current statutes to apply to 
the court to amend the conditions of release upon the re-arrest of a defendant. They 
have used this power sparingly so that this statutory right has become a nullity. 

I believe that in my 18 years of experience as a criminal defense lawyer the 
government has used this power in less than a half dozen instances. I firmly believe 
that the problem of recidivism is the major issue that this committee will have to 
face in considering reform of the statutes pertaining to bail as applied to narcotics 
users and traffickers. 

I do not believe that bail hearings to have the source of collateral on bail would 
be fruitful, as individuals who are involved in drug trafficking would not be coopera- . 
tive witnesses and the threat of contempt sanctions or jail would have little deter­
rent effect upon them. 

The District of Columbia Code has provision for considering bail pending appeal 
for all criminal defendants who have been convicted in the Superior Court for the 
District of Columbia. It requires a defendant to show affirmatively that there is no 
likelihood of flight and that his release would not represent a danger to the 
community. I believe this standard to be adequate to protect the community interest 
and do not see a need for any reform in ths area. 

Mr. ROSEN. This has been my suggestion to the committee, as far 
as dealing with rearrests: Most of the rearrests do involve drug 
traffickers, as I say, or drug-related offenses, whether it is larcenies 
or weapons or narcotics. 

From the point of view of the comm11nity, I think this is a very, 
very serious offense, a very, very serious problem. As I say, I have 
defendants right now in four cases, and there is just no deterrent 
effect, and there is no protection for the community interests in 
bail. 

Mr. ZEFERE'Fi'I. Any law that is not enforced is not a deterrent. 
Mr. ROSEN. Well, it is not. The defendants just know it. They just 

come through the court. In fact, their court appearances solidify 
their reliability. There is one defendant I am thinking of, he has 
made one case four times, another case twice, and another case 
twice. So it shows that he is reliable in coming back to court. 

But at the same time, he is getting-at least he has been arrest­
ed. That doesn't show how many other acts that he hasn't been 
arrested in. He is a narcotics user, and he gets the same conditions 
of release of narcotics testing and calling in--

Mr. ZEFERETTI. I could answer Mr. Hirschhorn1s question of 
whether or not we think he is going to go out and do it again. 

Mr. ROSEN. I don't know whether you can predict it. I don't know 
whether you can set up a statistical analysis to predict it, or say 
scientifically someone is going to do it. 

But once you have the fait accompli, and once you have a prob­
able cause hearing in the sense that a magistrate or a judge knows 
that the police are not leaning on a defendant, that it is not a 
sham charge, this is something legitimate, whether he gets a Ger­
stein proffer, whether to detain him or not, or whether he gets a 
statement of facts, or whether he has a short hearing with the 
testimony of a police officer subject to cross-examination. 

I notice in the Kennedy-Thurmond bill mentioned by Mr. Beau­
din, there is a provision of being held for 10 days. I think that is 
far too long to hold someone to consider revocation of bail. I think 
that can be done in 24 hours. 
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As. I sa:y, in the District of Columbia, we do probation revocation 
~earings In the same day. I have had several in the same day late 
In the ~ft~rnoon when all business ends, 4:30 or 5 o'clock. It can be 
done WIthIn 24 hours, or 48 hours at most. 

Or .you can have a defendant show cause why he shouldn't be 
held. In contempt for violating conditions of release. And if he is 
convlCt<=:d, let us ~ay, for rearrest, you don't have to worry about 
preventive detentIOn because he is technically doing time on a 
c~mt~mpt condition and there is no violation of his constitutional 
rights. 

But the point I am trying to make is this provision dealing with 
rearres~ i~ just laughed at. It is no~ enforced by the U.S. Attorney's 
Office, It IS not enforced by the courts. It has just become a dead 
letter. 

Mr. ZEFERETTI. Thank you very much. 
Did you want to address Mr. Dornan? 
Mr. HIRSCHHORN. Yes. Congressman Dornan, your hypothetical 

that you gave to Professor George-I am not sure if you have ever 
been down to the southern district of Florida and seen what really 
g.oes on down there. And I am not sure where you get the informa­
tion .from.!- otl;ter than the new:sp~per, but the facts simply are not as 
conSIstent.. WIth that blood-drippIng example, which I recognize was 
perhaps overstated and perhaps oversimplified. 

Mr. DORNAN. Well, maybe oversimplified. Let me footnote what 
you are saying. It was not overstated. 
. I will ~ve you the mod~s operandi I have used in assimilating 
InformatIOn. Network speCIals, yes; newspapers, yes; yes, trips to 
th~ area, b~t not to the. co.urt system; Coast Guard briefings; DEA 
briefings; trIP~ to th~ VIrgin Islands and the Bahamas and talking 
to some of theIr offiCIals down there; and reading several articles in 
"Yachting" and "Sailing" magazines about some of the piracy 
cases; personal conversation onc~ with assistant to Peter Benchley 
who b,~sed his fictional, highly imaginative film script, "The 
Island, on some of the actual murders that were taking place 
down there. 

You can disabuse me of the simplistic analysis of the billions of 
dollars and the death toll in that area. I doubt after 4 years on 
this committee, you can disabuse me of the stat~ment that I don't 
think was overstated of the death toll of young people across this 
country. 

Mr. HIRSCHHORN. From what? 
Mr. !?ORNAN. From polydrug use, from heavier drugs, from the 

whole lIfestyle that leads them into crime to feed either pushing or 
using or a combination of habits. 

In. looking at your-and I will turn the platform back to you-in 
looking at ~he National Association of Criminal Defense Lawyers' 
Board of DIrectors, I see an old adversary of mine down there in 
tl;te ~outhern California area who had thought that narcotics was a 
bIg Jo~e, t~at drugs o~ all use was a big joke, and specialized in 
defendIng lIke a revolVIng door those that thought America should 
be awash in recreational drugs. 

I think we do have a war on our hands. I think the money loss 
and the death toll approaches maybe 4 of the 10 years that we 
were involved in Vietnam, on a yearly basis. 



~----------------------'~~---~ 

112 

Mr. HIRSCHHORN. Well, I don't know who on the board that you 
are talkii!] about. I can assure you that th~ board memb~rs that I 
know personally, none of think that narcotIcs and narcotICs abuse 
is a joke. 

Mr. DORNAN. Or should be recreational. 
l\,1r. HIRSCHHORN. Well, I can't speak for individuals. 
Mr. DORNAN. Right. 
Mr. HIRSCHHORN. I just know that cocaine has become a very 

middle class cocktail, right or wrong. 
Mr. DORNAN. Here, as well as in Hollywood or as in Dade 

County? 
Mr. HIRSCHHORN. Right. . 
I know from the statistics that I compiled from the JustIce 

Department source book with respect to marihuana-I don't know 
of anybody who has overdosed on marihuana. Maybe there is. I 
don't know. 

I do know, obviously, of relatively isoh:~.te~,. in terms o~ total 
number of people, who have died from malnlInmg or experIment­
ing with cocaine, and certainly many, many more people who hav~ 
ruined their bodies from cocaine. And, of course, the death toll 
from heroin is well documehced. 

Mr. DORNAN. You do know of people, though, who have .ove~­
dosed, in a nonmedical sense, trafficking in. mar~hua~a, ShootlI~g It 
out with the police, shooting it out at landIng SItes In Colon:bla .. I 
consider that a form of marihuana overdose when people WIll kill 
to traffic in it. . 

Mr. HIRSCHHORN. Now that I understand exactly what you me~n, 
and you missed my earlier remarks when I said, when you raIse 
the stakes and people know they are not going ~o get ~ail p~nding 
appeal, people know they are not goi~g to get baIl pendIng trIal.fo.r 
trafficking, people know they are gom~ to get a .mandatory: mInI­
mum prison sentence, (a) you are gOIng to drIve the prIce up 
because you are not going to eliminate the problem, because for 
every 1 the Coast Guard catches, 10 come in. And the min?te you 
do all these things, you are raising the stuk~s and. creatIng the 
likelihood of avoid-capture violence. You are gOIng to Increase that. 
It is just a simple fact. The greater the risk, the greater the profIt. 

Now the current wave of piracy hijacki~gs t!:lat yo~ are talk~ng 
about, it is very interesting. For the first tIme In my lIfe,. I caJ:rI~d 
a gun on my boat. I wouldn't know from sh?otin~ a g:un If my lIfe 
depended on it, literally. But there was thIs. artIcle In. the paper 
that said I am going to have t? c~rry a gun If I a~. gOIng over to 
the islands because someone IS lIable to try to h~Jack ~y b?at. 

Well, I discovered after getting over there and haVIng a nIce bme 
in Bimini-and Bimini, by the way was deser~ed because that 
article ruined it-that the hijackings that are go~g on are no~ by 
Americans or people trying to smuggle the po~ Into the UnIted 
States it is island people who have a small, SWIft speedboat who 
come ~pon boats that look like they are smuggling small loads of 
pot who are taking over the boats. 

The biggies, the people you should be conce~ned a~out, are n?t 
involved in that kind of stuff. I mean, that IS amateur stuff In 
comparison to what you should be looking at. If you really want to 
eliminate the narcotics trafficking and get these people back to 760 
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fugitives who have never been arrested and are improperly lumped 
as bail jumpers, convince the Government of Colombia to ratify an 
extradition treaty. And wonder why the Colombian Government's 
cash reserves of American dollars has grown by $5 billion in the 
past 6 years, and I don't think it is from coffee. 

What I am saying is, while the problem exists, unfortunately it is 
hyped, it really is not fair, because the political reaction mid the 
political process will result in people who are not traffickers being 
treated like traffickers. 

The average dope operation involving 10 tons of pot requires the 
services of about 10 tv 12 people who have nothing to do with 
sharing in the profits. These are young kids, 18, 19, 20, perhaps up 
to 30 years old, who want to make a quick $10,000 for a night or 
two worth of work. And you are going to put them in jail pending 
trl~l, when the jury may acquit or the Government may not be 
able to put them behind the wheel of the boat. That is not the kind 
of person you want to aim at. 

l\1r. Chairman, I think there is a problem here, because this is 
the Federal congressional legislative process, and we are dealing 
with crimes underneath and within the jurisdiction of the U.S. 
Government. We are not talking about larcenies and muggings, 
forgetting about the District of Columbia. 

I mean, I don't know about repeat offenders that Mr. Rosen was 
talking about. What you should be concerned about is the guy who 
gets out on bond for dope trafficking and gets busted again 2 or 3 
weeks later with another load. 

I tell you that the judges in the southern district of Florida, they 
don't need any additional law from you to revoke that man's bond, 
because then he established he was a danger to the community and 
he broke his faith. Bond is treated in the southern district of 
Florida as a form of contract. 

Mr. ZEFERETTI. rv.lr. Hirschhorn, we have gone over this thing 
again. What the judges have testified to us, and what the law 
implies to us is that the only consideration that they can make is 
whether or not they are going to be somebody that is going to skip, 
not whether they are going to be a danger to the community or 
whether they have a prerecord of having 15 arrests. That is not a 
consideration. The consideration is whether or not they are going 
to be able to be in front of that court at the time of trial. That is 
all the prerequisite they have to make a determination on. 

They could have a history of 50 arrests. It doesn't make any 
difference. 

Mr. HIRSCHHORN. I think you are oversimplifying their testimo­
ny. When Judge Palermo gets a defendant in front of him that has 
six or seven arrests, even though he has had no bail forfeited, he 
says to himself, "Well, I'm going to raise the bail more than I 
would on someone else who might not have any arrests." 

Mr. ZEFERETTI. OK. If I can stop you there. It is something of 
what Mr. Beaudin said. He may have a gut reaction and say this 
guy is a bad cookie. In his own mind he is saying instead of $5,000, 
I may put $50,000 on him; right? 

Mr. HIRSCHHORN. Right. 
Mr. ZEFERETTI. That is one thing he can say to himself. 
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But under the provisions of the law, from what I am ~old-and 
let me qualify something. I am not a lav:yer. I was a polIceman. I 
am not a lawyer. h I h d 

But under the provisions of that law and from w . at aye re~ , 
the only thing he can rule on is .whether or not thIS man IS gomg 

to skip. . th . th t Mr. HIRSCHHORN. I guess my pnmary concern., ~n,. IS a you 
understand the point I am trying to ma~e, whlCh I? Just because 
someone is charged with possession of 5 kilos of cocaIne, no matter 
how pure, or 1, 2, 3, 4, or 10 tons of marihuana today, he ought ~ot 
be classified by virtue of that arrest as a danger to the communIty 
in the future. . 11 h t 

Mr. ZEFERETTI. OK. There is where V!e get b~ck Into l:e~ .y w a 
we were talking about with Mr. BeaudIn also, IS the defInItIon, the 
words "definition of danger." You know, what becomes a danger to 
the community? . 1 'th 

That is consideration that we are gomg to have to p. ay WI 
very, very carefully, and whether or not we can make an mterpre-
tation that is meaningful and can be accepted. . . 

I think you are right. I think there has got to be a qualIfymg 
statement into that definition. . ' .. 

Mr. HIRSCHHORN. It may help your commIttee. arnve at a defull-
tion by coming to court unann~unced and watchmg when the Coast 
Guard brings in six or eight kIds. You look at these guys and you 
say to yourself-- . . h k'd I 

Mr. ZEFERETTI. I am not worried about SIX or elg. t. 1 s. a~ 
worried about the guy that is dealing in a ha.lf a mIllIon dollars 
worth, and we bring him in, and he has got a battery of guys out 
there that can defend him. ? . 

Mr. HIRSCHHORN. Half a million dollars' worth of what. That IS 
small. You have got to be worried about ~ore than t~at. . 

Mr. ZEFERETTI. I am talking about usmg-I am Just uSIng--
Mr. HIRSCHHORN. No; I am very serious ?ere. 
Mr. ZEFERETTI. I know what you are saymg .. 
Mr. HIRSCHHORN. You have got to be talking about more than 

that. '11' OK Mr. ZEFERETTI. More than a half a ml lOn, . 
Mr. HIRSCHHORN. A lot more than that. 
Mr. ZEFERETTI. We get caught u.p in numbers her~. 
But, seriously, that is the guy I an: concerned wl~h, the guy that 

is the heavy trafficker, the guy that l~ known to be m the are:.:. as ~ 
heavy trafficker, and is going to contInue to be a heavy trafflCkeI, 
regardless of what takes place. . ' . 

That is the guy I am trying to stop. That IS the guy I am trYlI~g 
to get to. Not this six or eight kids that have b.een cau~ht up l?­
doing errands for somebody to maybe sustain th~lr own lIttle h~blt 
or to make a buck. I am not talking about t.. ·m. I am talkIng 
about the guy that is in it heavy. . . 

Those are the people that we are trying, at least.wlthln ~hat. we 
consider to be due process and a proper kind of tnal e?Cam~natlO~, 
to make it possible for us to stop hIm some way, legIslatIvely, If 

pOM~~IHIRSCHHORN. There could be a bigger guy along the next 

day. 
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Mr. ZEFERETTI. Well, possibly so, because there are plenty of guys 
out there, it is a $70 billion operation. And that is a conservative 
number. 

Mr. HIRSCHHORN. Oh, I think it is much more than that. 
Mr. ZEFERETTI. OK. It is a conservative number. 
But what I am saying to you is that with that kind of dollars in 

it, I am sure there are plenty of entrepreneurs out there that 
would like to get--

Mr. HIRSCHHORN. It has been said that if you stop the traffic the 
economy in south Florida will collapse. ' , 

Mr. ZEFERETTI. Well, I know if we take some of the money out of 
those banks, the banks are going to collapse. I know that. 

I am going to have to cut this short because I have a 4 o'clock 
Rules Committee meeting that I have got to run to. 

I am just going to give you 5 minutes. 
. Mr. DORNAN. I am not even going to take the 5 minutes, because 
It would only torture both of us. I think there has to be a heavy 
information exchange here. 

Weare planning hopefully to go ('own to Dade County in Octo­
ber. I would love to have lunch with Mr. Hirschhorn down there 
with some committee members, off the record, behind the scenes' 
with a free exchange of materials. I don't want to step on any~ 
body's 5th amendment rights, 1st amendment, 14th amendment 
anything. I am worried about kids just overdosing all over th~ 
country and getting involved in crime. 

I would recommend you don't walk the streets of this city with 
that $30,000 Rolex, because drugs here--

Mr. HIRSCHHORN. It came from one of my dope clients. 
Mr. DORNAN. Drugs here lead people to shoot you to take your 

wallet even before they know what is in it. 
One of the prior witnesses, I think it was Mr. Beaudin said 

rape, robbery, and homicide; two of those crimes always go t'ogeth~ 
er, homicide ~nd robbery. People don't go around "thrill killing." 
In San FrancIsco, maybe, one of the unique cities of the world and 
that ha~pens. infr~qu~ntly. Murder always comes with the robbery. 

Rape IS unIque In Itself. I could probably get in arguments with 
one of the other legal groups you belong to about the first amend­
~ent, because that is a cover flag for pornographers. I am con­
vInced, at 48. years of age an~ 20 years of analyzing this, that the 
reason rape IS out of control In the United States of America is we 
got .the Sea~'s catalog out there and drugs trigger people to live out 
theIr fantasIes and take what they want, treat women like meat on 
the street. 

But the other thing, the m~rder comes from the drugs applied to 
robbers and burglars. That IS how we lost one of our prominent 
writer doctors in this city. 

Mr. ROSEN. I defended Mr. Welch. 
Mr. DORNAN. That was a tough defense case. You charge in 

where angels fear to tread. 
But what I would like to do for all of us American citizens so we 

don't interfere. with the rights of the individual, we get a ha~dle on 
where you thInk, as an American citizen, not a lawyer defense 
lawyer, or son:eone who fulfills people's rights and make~ a lot of 
money out of It, where you can tell us where you think we should 
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focus our uttention to stop something before we all end up in a 
casket somewhere and have anarchy across this country. 

Rape and robbery is exacerbated in this country beyond all belief 
by drugs. I am convinced of it. The evidence is there. . 

J.\'!r. ROSEN. But the point is this: The problem with drugs, It 
seems to me is not reallv related to bail per se. Until you go 
focusing afte;' the big dealers, I don't mean just .marihuan~, let. us 
say your big drug wholesalers that make the pIlls, the Dllaudlds, 
methedrine, everything else. Why not go after the d?cto.rs t~at 
prescribe them, or the drug houses that sell them? Nothmg IS beIng 
done. 

Why do you go after a guy on the street that is selling three pills 
to make a few dollars? These are the reasons why kids are overdos­
ing. You just have to read this morning's Washington Post in the 

b t "b " story a ou amscam. 
Mr. DORNAN. Mr. Rosen, I respond for this chairman and the 

prior chairman; we are al~ over t~e map on ~,his iss~~, ~ryi~g to go 
after the pill dealers. We Just don t go after Mr. BIg In pIlls and 
another. We go after countries. A fourth country just joined this 
exclusive club of narcotics passing oil. Peru, I am told, it finally 
passed last month or the month before. Now we have Jamaica, 
Colombia, Peru, and Bolivia where their No.1 cash crop is narcot­
ics. And in my State of California, the Golden State, it is golden 
pot, it is sensemilla that is the No.1 cash product. 

So we are going after countries and everything at every level. 
Mr. ROSEN. I think that point that Mr. Hirschhorn and I are 

concerned about, we deal with-. Mr. Hirschhorn talked about the 
eight or nine people who come off with a boatload of marihuana. I 
deal with young, white suburbanites who get caught with one or 
two pills. 

If you are going to set up preventive detention, if you are going 
to say this is dangerous to the community and you are going to 
hold them, I think it is disastrous. 

Why not go after the doctors that prescribe them? Take a nice, 
middle-class doctor who lives in a $300,000 house in Bethesda, put 
him in jail for 60 days without bail. 

Mr. ZEFERETTI. But, Mr. Rosen, I think that, using the good 
senses and the good judgment of some of these magistrates, I think 
that that same young boy that you are talking about with the two 
pills, he is not going to get that same kind of treatment. 

I think you are going a little bit overboard, too, with the idea 
that all we are dealing with here is young people who are just 
caught up in this thing. There are a lot of young people caught up 
in this thing for a lot of heavy dollars and to supply a lot of heavy 
traffic in drugs. Whether it is New York City, the southern part of 
Miami, or California, there are a lot of young people that are using 
it, too, as an instrument of making money. 

Let us not make it something that, you know, these poor, de­
fenseless little people that are coming before the courts that are 
going to be treated differently. 

If they are going to be caught up in this kind of traffic-­
Mr. DORNAN. The biggest copout I have heard, and we are in an 

Armed Services Committee room, are these poor Vietnam veterans 
who are just flying airplanes. I was down at a meeting with our 
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Ambassador and DEA people in Costa Rica in April, and they said, 
until we start busting these people and taking their ticket away for 
life, their privilege to fly an airplane, they are going to keep going 
before judges and say: "I didn't know what I was flying. I'm a 
Vietnam veteran. I've got to get a pilot job somewhere. The airlines 
are shut down. I just fly whatever they throw in my airplane." 

And that reminds me of Al Capone's driver who said: "I didn't 
know they were going to stick machine guns out the window and 
shoot people in the streets. I'm just driving the car. If you can get 
me a good chauffeur's job somewhere, just don't take my driver's 
license away." 

Mr. ZEFERETTI. I am going to have to adjourn this hearing, but 
we will be knocking on your door. I guess Mr. Dornan will make 
the loudest knock. 

I thank you so very much for contributing to our committee, and 
your testimony is valuable. Thank you so very much. 

[Whereupon, at 4 p.m., the committee adjourned, to reconvene 
subject to the call of the Chair.] 
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