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LABOR MANAGEMENT RACKETEERING ACT OF
1981

WEDNESDAY, FEBRUARY 3, 1982

U.S. SENATE,
SUBCOMMITTEE ON LABOR,
CoMMITTEE ON LABOR AND HUuMAN RESOURCES,
Washington, D.C

The subcommittee met, pursuant to notice, at 10:05 a.m., in room
4232, Dirksen Senate Office Building, Senator Don Nickles (chair-
man of the subcommittee) pre51d1ng

Present: Senators Hatch and Nickles.

Also present: Senators Rudman and Nunn.

OPENING STATEMENT OF SENATOR NICKLES

Senator NickLEs. The subcommittee will be in order.

Good morning. Today’s hearing is on Senate bill 1785, the Labor
Management Racketeering Act, the culmination of many years of
oversight hearings in this area by the Permanent Subcommittee on
Investigations. I was privileged along with Senator Hatch to join
Senator Roth, Senator Rudman, and Senator Nunn at several of
their hearings held last year. I am pleased that Senators Rudman
and Nunn are joining us this morning.

The need for this legislation has been clearly established. At the
waterfront corruption hearings, I was appalled to learn that buying
labor’s favors is a common practice on our Nation’s waterfronts. It
is recognized that much of the problem is a result of the enactment
of laws which seem to encourage crime. It is time we changed the
course of this country’s labor laws. It is time the laws reflect the
high standards Americans expect of us.

Other serious problems were uncovered during the hearings con-
ducted on the Teamsters Central States Pension Fund and the ac-
tivities surrounding that fund. The problems have been well publi-
cized and cast a shadow on both the Labor Department and certain
aspects of the labor movement.

There are other examples, but we are not here today to look
behind us. Rather, we must look ahead. We need to explore what
corrective actions have been taken and what needs to he done to
insure that these same mistakes will not be repeated.

The bill we will discuss today is certainly a step in that right di-
rection.

Senate bill 1785 adds to and clarifies the list of crimes which dis-
qualify certain persons from holding positions of trust either with
an employee benefit plan or in a labor organization. Further, the
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1 increases the period of time for which such a person is not al-
i)(;grelclil C’go serve inpthese positions from 5 years to 10 years and
begins running on the date of the trial court conviction rather than
the date of the last appeal. This precludes someone found guilty of
a felony from continuing to manage pension plan funds or a labor
organization until he has exhausted all of his appeals, a process
which can extend for years. To soften this, all moneys 'due such
persons are paid into escrow and, if later found not guilty, such
funds will be reimbursed. . _ . .

Under current law, there is a loophole \_vhlch permits officers, d%-
rectors, and other members of the governing board of labor organi-
zations who have committed certain crimes to remain e_rr{ployees c_>f
that labor organization in clerical or custodial positions. This
allows a convicted felon to retain his same pay and power by being
classified as a clerk for payroll purposes. These are the kinds of
laws which have outraged the people of this country.

The perceived duty of the Labor Department to actively pursue
potential criminal activities in the labor or pension field has dif-
fered over the years. I am pleased that Secretary Donovan has al-
ready testified that under his direction the Department will active-
ly investigate criminal activities in the labor area. On October 28,
1981, Secretary Donovan stated, and I quote: “If we find ev1c}§ance
of criminal wrongdoing, the matter will be pursued vigorously.

1 look forward to further comments from the Labor Department
today. "

Atythese same hearings, AFL-CIO President Lane Kjrkland told
us, and I quote: “Union office is a calling, not a business. Those
who enter that calling are, and should be, held to a higher stand-
ard.” .

We greatly appreciate Mr. Kirkland’s endorsement of our bill
with two narrow qualifications. I agree with Mr. Kirkland t_hat a
person holding union office who takes an employer payoff, misuses
the right to strike, or pilfers from a union treasury, casts a dark
shadow on the efforts of men and women who are union members
today.

Thyis subcommittee is willing to continue to work with all parties
interested in and affected by this legislation. We must set aside po-
litical differences, keeping in mind the Americans who will be af-
fected by our decisions today.

I think it is critical, if we are going to be able to successfully
clean up many of the abuses that have been brought out over the
testimony before the Permanent Subcommittee on Investigatlops,
that this legislation or legislation with some possible minor modifi-
cations be enacted. -

I am very pleased that Senator Hatch as chairman of the Com-
mittee on Labor and Human Resources has shown his interest by
his involvement in the hearing and also involvement with his staff
in this legislation and other measures that we will be working on
in the near future.

It is our intention to hold a subcommittee markup, hopefully, on
this bill if we can get all parties resolved by next Tuesday, Febru-
ary 9, in addition to markup of the Longshore Act before the full
Labor Committee by next Tuesday.
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Senator Hatch, we thank you again for your cooperation and as-
sistance on behalf of the full Labor Committee. I appreciate your
input and cosponsorship also of Senate bill 1785.

OPENING STATEMENT OF SENATOR HATCH

Senator HaTcH. Thank you so much, Senator Nickles. We appre-
ciate the leadership that you have shown as well as our colleagues
who are going to testify here this morning.

This hearing today is probably one of the most critical and im-
portant hearings which this committee will hold in this Congress.
Without question, labor management corruption is one of the most
sinister threats to the health and well-being of the trade union
movement and of our industrial democracy and to the men and
women who work within that movement. That is, after all, the
bottom line as far as I am concerned. But it is not only a threat to
the welfare and security of our Nation’s working men and women.
By siphoning off billions of doliars for bribes, payoffs, and kick-
backs, organized crime is sapping cur economy of the strength and
the resources vitally needed to increase productivity and create
more employment.

It is for this reason that I am both pleased and proud of our dis-
tinguished subcommittee chairman, Senator Nickles, for scheduling
this hearing on the Labor Management Racketeering Act of 1981, a
bill which both he and I have the privilege of cosponsoring. At the
same time, I want to give special recognition and commendation to
both Senators Nunn and Rudman. It has been through their vig-
orous and tireless leadership of the Permanent Subcommittee on
Investigations that we have a comprehensive record on union cor-
ruption as it exists today.

Over the last several years, they have conducted exhaustive over-
sight hearings. Special attention has been given to crime on the
waterfronts. What has been so disturbing about their hearings is
that they vividly demonstrate the reality and the pervasiveness of
labor management racketeering. It remains perhaps as serious
today as it was 30 years ago when Senator Kefauver, followed by
Senator McClellan, led the historical investigations into union cor-
ruption.

Equally disturbing is the apparent fact that the efforts by the
Federal Government, especially the Department of Labor, to
combat and root out such corruption has at times been disappoint-
ing. Indeed, the Permanent Senate Investigations Subcommittee in-
vestigations into the Department’s handling of the Central States
Teamster Pension case paint a picture of incompetence if not will-
ful and reckless indifference. However, it is very gratifying that
the labors of the Permanent Subcommittee on Investigations have
borne fruit. The bill which we consider today is the result of PSI’s
work. It is especially pleasing to note that the AFL-CIO under the
strong leadership of its distinguished president, Lane Kirkland, has
endorsed this legislation.

I also care to mention that Doug Fraser of the United Auto
Workers has expressed interest and support for this legislation. I
think it bodes well for the labor movement when two of the top
leaders can speak out and admit and can cooperate—admit that
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there is corruption and speak out and try and cooperate in trying
to stop any corruption that exists. .

It all)wa;; givespme a sense of satisfaction when the leadership of
organized labor and I can agree on something. I think that this
bodes well for prompt passage of this legislation. .

I am looking forward today to hearing from our colleagues. Like-
wise, I am looking forward to hearing from the Department of Jus-
tice and the Department of Labor for their comments, not only for
their comments on the legislation itself but also for their commit-
ment to enforce vigorously, both this measure and the criminal and
civil laws already in force.

Again, I want to thank Senators Nunn and Rudman for the lead-
ership that they have given on this issue. I am proud to be associat-
ed with both of them. I believe that, when this classic landmark
piece of legislation finally passes Congress, that the men and
women, the workers of America will be much better off.

Senator NickLes. Thank you, Senator Hatch. We appreciate your
input.

If’chink, Senators Rudman and Nunn, if it would be all right,
both of you can make your statements first, then we can address
our questions to both of you. Senator Rudman, would you begin?

STATEMENT OF HON. WARREN RUDMAN, A U.S. SENATOR FROM
THE STATE OF NEW HAMPSHIRE

Senator RupMmaN. Thank you very much, Mr. Chairman and Sen-
ator Hatch.

I appreciate the opportunity to testify before your Labor Subcom-
mittee today as you open hearings on S. 1785, the Labor Manage-
ment Racketeering Act of 1981.

I want to say at the outset that I am privileged to sit here at the
table with Senator Nunn, who has led the bipartisan effort of the
Permanent Subcommittee on Investigations, chaired by Senator
Roth, in a series of investigative hearings starting the year before
last and continuing through last year that I think were extraordi-
nary based upon the amount of evidence adduced and the legisla-
tion that the hearings will, hopefully, produce.

I first became involved with the issue last year when Senator
Roth convened hearings before PSI to continue Senator Nunn’s in-
vestigations into waterfront corruption. As a new Senator, I only
became involved during the final stages of the investigations. How-
ever, as attorney general of the State of New Hampshire for 6
years, I had firsthand experience with investigations and the activi-
ties of organized crime. As a former law enforcement official, I am
pleased to be associated with this effort to eliminate the influence
of organized crime in union affairs. I am particularly pleased to see
that both the Teamsters control States’ pension fund and the AFL-
CIO have stepped forward to endorse this legislation, which will
benefit the rank and file as well as all other levels of this economy.

Senate bill 1785 attempts to respond to the limitations in present
law which have resulted in the frustration of the intent of previ-
ously enacted statutes. It is a product of the hearings last year on
waterfront corruption which identified the insidious influence orga-
nized crime continues to hold over American business. Most of the
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testimony dealt with the Department of Justice’s Miami Organized
Crime Strike Force investigation that began during October of
1975. The investigation, known as UNIRAC, culminated in 22 in-
dictments and 9 convictions. Witnesses who were involved with
UNIRAC testified that the large network of U.S. ports are con-
trolled by organized crime. Payoffs occur with such regularity that
they have become a part of normal business operating costs. Larce-
ny, sabotage, and labor disruption are so prevalent that they are
included as a part of the cost of doing business and, of course, are
passed on to the consumer. Without question, when these condi-
tions prevail, free enterprise does not exist. Competition is stifled,
making it impossible for legitimate business to operate. The result
is a cancer on the economy; a parasite which feeds off consumers,
legitimate businesses, and union members alike.

It would be unfair to those involved in the UNIRAC investiga-
tion for me to say that no substantial gains were made. Unfortu-
nately, however, according to witnesses at our hearings, the corrup-
tion continues; it is business as usual on the docks. An unanticipat-
ed consequence of the legislation as presently written has occurred.
During the pendency of their appeals, convicted union officials con-
tinue to operate in their former positions. The president of a
Miami local who was tried, convicted, and sentenced as a result of
the UNIRAC efforts was reelected president of his union. Other
convicted union officials who exercised their fifth amendment
rights during our hearings continue to hold and abuse their union
positions. Racketeering and corruption continue, resulting in a nul-
lification of much of the effort of the UNIRAC investigation.

The answer to the problem is simple and forthright. Under the
provisions of S. 1785, union officials would no longer be able to con-
tinue in office once they had been convicted of crimes enumerated
in this statute. Any such disbarment would last for 10 years in
order to fully cleanse the union’s ranks of the corruption of past
officials.

This is the meat of S. 1785. There are other provisions of great
importance, but this one provision would insure that the efforts of
law enforcement officials will not be in vain, that the corrupt influ-
ence of convicted union officials would in fact be terminated.

Finally, Mr. Chairman, I want to make one further important
point with respect to the provision of S. 1785 which clarifies the re-
sponsibility of the Secretary of Labor to investigate civil and crimi-
nal violations of the Federal pension law and related statutes. As
you know, over the past 5 years the Permanent Subcommittee on
Investigations has involved itself continuously in the oversight of
the Department of Labor with respect to its commitment to crimi-
nal enforcement actions. During the last administration, this over-
sight developed into confrontation between the subcommittee and
the Department of Labor as a result of our view that not enough
was being done to insure that criminal as well as civil sanctions
were being sought.

Indeed, our subcommittee held hearings 3 years ago when the
Secretary of Labor sought to withdraw Department of Labor sup-
port from the organized crime strike force program. Under this ad-
ministration, our subcommittee has listened to a new Secretary of
Labor who professes a strong commitment to criminal investigative

o
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actions. Yet, I am frank to tell you that I am troubled over what
has occurred in the aftermath of the October 1981, hearings in
which we were told of this new resolve at the Department of Labor.
At least twice within the past 2 months, senior Department of
Labor officials have met with senior Department of Justice officials
to discuss the possible transfer or abolition of the approximately 90
positions held by the Inspector General at the Department of Labor
solely for the investigation of organized crime and its corruption of
union benefit plans. This raises the very issue considered 3 years
ago.

It distresses me greatly to think that once again we may—and I
emphasize may—we may have a Department of Labor which seeks
to avoid the immense responsibility of insuring the integrity of the
benefit plans which protect the working people of the United
States. It concerns me further that the Department of Labor can
even undertake preliminary discussions with the Department of
Justice relating to the transfer or abolition of these 90 positions
without the common courtesy of discussing the matter with the
majority and minority members of the Permanent Subcommittee
on Investigations, given the prior attention and history in this
issue.

When our hearings were concluded last October, a commitment
was made to hold followup hearings to insure that the apparent
commitment of the Secretary of Labor and the Department of
Labor to institute aggressive investigative policies was, in fact, re-
flected by the Department’s actions. Now, more than before, the
need to analyze that commitment is apparent. To that end, I hope
that our subcommittee can continue to work with members and
staff of this subcommittee to insure not only a commitment from
the Department of Labor in this regard but also, Mr. Chairman,
tangible action.

Senator NICKLEs. I appreciate your comments. I can assure you
that this subcommittee, and also the full Labor Committee has
been very appreciative of the efforts of the Permanent Subcommit-
tee on Investigations for your input. We will continue to aggres-
sively work together to insure adequate enforcement by both Jus-

}:\iIce agld Labor. We will certainly work together on that. Senator
unn?

STATEMENT OF HON. SAM NUNN, A U.S. SENATOR FROM THE
STATE OF GEORGIA

SenTator NuNN. Thank yeu very much, Mr. Chairman, and Sena-
tor Hatch. I am delighted to appear here today with Senator
Rudman at the opening of the Labor Subcommittee’s hearings on
S. 1785, the Labor Management Racketeering Act of 1981. As you
know, I introduced that bill in the Senate on October 28, 1981, to-
gether with several cosponsors. I am very pleased, Mr. Chairman,
that you are a cosponsor of that bill. To date, we have a total of 12
cosponsors. I hope we will have others. All of us feel that this is a
necessary and very important piece of legislation. I want to thank
you, Mr. Qhalrman, as well as Senator Hatch as chairman of the
full committee for your cooperation, for your prompt hearings on

F
NP NPEEAI T P

e
N NN ety it

Lo

7

this very important subject, and for the splendid cooperation that
your staff has given to our staff.

I alsc want to thank Senator Rudman and Senator Roth for the
splendid and complete cooperation we have had between the major-
ity and the minority of Permanent Subcommittee on Investigations
in working on this legislation and on the hearings. Having Senator
Rudman on the subcommittee is indeed a great asset because he
comes with a tremendous amount of experience in this area. Even
though he has not been in the Senate very long, you would never
know it because he has done a terrific job in this area.

S. 1785 attempts to remedy serious problems concerning the infil-
tration of unions and employee benefit plans by corrupt officials
who have no real concern for the well-being of the honest rank-
and-file union members they pretend to represent. This bill is a
direct outgrowth of public hearings on waterfront corruption held
before the Permanent Subcommittee on Investigations in February
of 1981. I know, Mr. Chairman, that you recall these hearings be-
cause you and Senate Hatch joined us in the hearings and made a
real contribution at that time. You certainly effectively participat-
ed in our efforts to expose the corruption on our Nation’s water-
front. We appreciated your knowledgeable concern and support
then, and we continue to appreciate that.

I am going to skip over a good bit of my prepared testimony.
There are a lot of details here that are very important, but I know
you have other witnesses. So, if you would indulge me, I will move
over and ask that my entire statement be put in the record.

Senator N1ckLEs. It will be put in the record.

Senator NUNN. Mr. Chairman, the 2 weeks of hearings we con-
ducted in 1981 as a result of our extensive investigation presented
a very dismal picture. We heard that the corruption bred by orga-
nized crime is still business as usual in many port cities. We heard
that certain ILA officials have direct links to organized crime fig-
ures in the traditional mob families, and that payoff money was
shared with known organized criminals.

It was the position of such people in union office which gave
them the power to perform these feats of corruption. And despite
their convictions almost all of them, as Senator Rudman has indi-
cated, were still in union office when we held our hearings long
after the convictions.

The influence of these people is shocking, even in ports such as
Savannah, Ga., in my home State. One of our key witnesses, a
Miami shipping executive, told us under oath that he was able to
expand his business to Savannah only by paying off ILA officials in
Miami. Those officials arranged a lucrative stevedoring contract
and promised him top-quality labor in Savannah in return for the
payoff money. This situation brings home to all Americans the
enormous control that organized crime, operating out of New York
and Miami under the guise of union officers, has over the entire
Atlantic seaboard.

Again, Mr. Chairman, we found that most of the corrupt officials
who derived this power from union office were still, long after their
convictions, holding their union offices and perverting union
strength, and I might add very strongly, taking advantage of the
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rank and file, honorable and honest working people in those
unions.

Our hearings showed how workmen’s compensation had been
used to extort money from shipping company executives. I know
you are especially concerned with this aspect of waterfront corrup-
tion, Mr. Chairman, and I am proud to have cosponsored with you
S. 1182, the Water Workers Compensation Act, which you intro-
duced last year. I also hope that that makes progress as we move
down the legislative agenda. :

Witness after witness described the struggle for economic surviv-
al in ports riddled with a pervasive pattern of kickbacks and illegal
payoffs to union officials. My colleagues and I heard of payoffs to
insure the award of work contracts, payoffs to maintain contracts
already awarded, payoffs to insure labor peace, payoffs to allow
management circumvention of labor strikes, payoffs to prevent the
filing of fraudulent workmen’s compensation claims, payoffs to
expand business activity into new ports, and payoffs to accord cer-
tain companies the freedom to circumvent ILA contract require-
ments with impunity.

Again, we found that the corrupt officials derived the leverage to
extort these payoffs from their key positions as union officers.
Again, we found that most of those officers were still in office long
after they had been convicted in court.

Moreover, we were told that a payoff is commonly treated as a
mere cost of doing business which can be, and is, routinely passed
on as an added cost to the consumer. Our traditional and cherished
notions of free enterprise have become nearly nonexistent in the
ports of this country.

These payoffs, though illegal under current law, are punishable
only as a misdemeanor.

_In our hearings we discovered problems which cry out for legisla-
tive solutions. The Justice Department’s investigation, we found,
was a perfect example of just how much effect law enforcement can
have on labor union corruption. The FBI and the Government’s
prosecutors have‘done all they can to weed out that corruption, yet
the convicted union officials in most cases continued to hold office
long after their convictions. Nothing more undermines the law
than that, seeing a massive FBI effort over a period of years pay
off in union convictions and corruption convictions and then have
that completely undermined because the judicial system and our
laws simply did not accomplish the purpose. Nothing can be more
discouraging to law enforcement. Nothing can be more discourag-
ing to the rank and file who believe that they are entitled to some
protection against this kind of abuse.

We cannot, as Members of the Senate, Members of Congress, and
as American citizens expect the FBI and the Justice Department to
devote huge resources to the waterfront on a perpetual basis. They
have done their job, and they have done it well. Unless, however,
we have a corresponding effort by the Congress, this cancer will
co%t};intll)qlfobgﬁow. h b

. +he bill before this subcommittee, S. 1785, was designed to effec-
tively address the most glaring problems exposed by 0%11; 1981 hegs-

;ré%i sas well as by the inquiries and investigations of the last 30
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As I noted, payoffs by company officers to union officials are,
under current law, punishable only as a misdemeanor. S. 1785
makes any such violation involving an amount of money greater
than $1,000 a felony punishable by up to 5 years imprisonment or a
fine of up to $15,000 or both.

Another problem I mentioned was the fact that convicted union
officials remain in union office until all appeals from their convic-
tions have been exhausted, usually long after the original convic-
tion. This bill attempts to rid labor organizations and employee
benefit plans of the influence of these corrupt elements by provid-
ing that they shall be barred from union or benefit plan office im-
mediately after their conviction, that is, as of the day of the guilty
verdict, not as of the much later final appeal. In order to be as fair
as possible, the bill provides that the salary which a convicted offi-
cial would receive shall be placed in escrow during his appeals and
will l?ie available for him or for her if the conviction is finally re-
versed. .

Current law provides that a union officer or an officer of an em-
ployee benefit plan shall be prohibited from holding certain union
offices for a period of 5 years. Our investigation and hearings
compel us to the conclusion that this is not long enough. Many cor-
rupt officials have enough power to enable them to continue to
exert adequate influence over unions and employee benefit plans so
as to resume office after a 5-year lapse and continue on with the
corruption. We concluded that a 10-year ban would provide enough
time for a union to rid itself of the convicted official’s influence.

Current law enumerates those crimes for which conviction will
result in removal from office and disbarment. S. 1785 leaves the
list of crimes as they are presently written but adds to the end of
the list a catchall phrase requiring removal if the individual is con-
victed of any Federal or State felony involving abuse or misuse of
his official position.

S. 1785 also specifies those employee benefit plan officials who
are subject to removal and disbarment for conviction of an enumer-
ated offense. Current law merely refers to any person who has
been convicted. S. 1785 specifies the particular officials subject to
this provision. As written, the provision would apply equally to
union as well as management representatives holding positions of
trust as to employee benefit plans.

Mr. Chairman, I think it is fair to point out that this is a two-
way street. This kind of corruption could not take place successful-
ly if management was not also involved. I might add here that,
since our hearings, the National Association of Stevedores has
adopted a code of ethics within their own ranks. I am doing all I
can to try to encourage the Federal Trade Commission to approve
that code of ethics without saying that it is a viclation of antitrust
laws. But that is the kind of tangle we run into today: The steve-
dores adopting a code of ethics and having to get it approved by the
FTC as a possible violation of antitrust laws. I would hope that the
FTC would act on that in the near future.

S. 1785 also enumerates the particular offices and positions
which an individual is prohibited from holding if he has ever been
convicted of an enumerated crime. These offices and positions were
listed after very careful consideration and were drafted so as not to
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inhibit the payment of union pensions or to prohibit union mem-
bership.

Finalily, the bill clearly delineates the responsibility and authori-
ty of the Department of Labor to actively and effectively investi-
gate and refer for prosecution criminal activities relating to union
or employee benefit plan corruption. This provision is directly re-
spunsive to the many witnesses who during our hearings testified
that th:; Department of Labor had consistently over a long period
of time failed to act against labor racketeering on the waterfront
and elsewhere.

We heard from both Federal prosecutors and the FBI that the
Department of Labor had taken no role in the fight against crimi-
nal corruption on the New York/New Jersey waterfront. A Federal
prosecutor told us that the Department of Labor had simply not ad-
dressed the problem of waterfront corruption in south Florida. The
chief investigator of the State attorney’s office in Dade County,
Fla., told us that no Federal agency, including the Department of
Labor, currently monitors criminal corruption on the Miami water-
front. A witness convicted in the UNIRAQ investigation and famil-
iar with the scope of labor racketeering suggested that the Labor
Department, given its failure to act in the area, should be com-
pletely abolished.

Secretary Donovan, in our November hearings, promised a more
active role by the Department in the criminal area. Nevertheless, 1
have only recently learned, as Senator Rudman referred to a few
minutes ago, that the Department of Labor is now seriously consid-
ering transferring many, if not all, of its criminal investigators to
some other Federal enforcement agency. Clearly, such action sug-
gests thui the directive set forth in S. 1785 is necessary to insure
an active and effective role by the Department of Labor in the
criminal area,

I now understand that there may be some opposition to this last
section of the bill as a possible encroachment on the authority of

quote:

Nothir}g in this subsection shall be construed to preclude other appropriate Feder-
al agencies from detecting and investigating civil and criminal violations of this sub-
chapter and other related Federal laws.

So, when the Department representatives testify, I would ask,
Mr. Cha1rm@g, that they be questioned as to how in any way this
k}nd of provision, which is abundantly clear, would dilute the juris-
diction of the Justice Department. I simply do not understand it.
Frankly, I am quite disappointed that neither your subcommittee
nor our subcommittee were informed of the Department of Labor
and the Depa_trtment of Justice’s position until shortly before these
hearings. This matter has been pending for months and months
and months and months and months.

Senator Hatcu. Would you yield, Senatc: Nunn? I feel exactly
the same way you do about that. I think it is pathetic. There is
nothing that = interferes or encroaches upon the Justice

oy
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Department’s right and its real obligation, as a matter of fact, to
get in and do whatever it can abcut business vnion corruption. But
I think it would be a travesty if the Department of Labor, which
has direct jurisdiction, is not doing everything it can, even
independently of the Justice Department, to try and resolve these
conflicts.

So, I am with you. I personally believe that you have done this
country a great service in raising this issue. We will ask those
questions of the representatives of both agencies.

Senator NUNN. Thank you very much, Mr. Chairman. Just as a
matter of interest, while we are at a brief breaking point, I have
asked the staff to come up with a sheet which I will furnish. That
sheet shows the unique provisions of the law that give the Labor
Department jurisdiction over the provisions, for instance, of the
Labor Management Reporting and Disclosure Act. That is 29 U.S.C.
504; 29 U.S.C. 1111 is the debarment provisions of the Employee
Retirement Income Security Act, known as ERISA; and the Labor
Management Services Administration, known as LMSA, is also
under the jurisdict?. 1 of the Department of Labor.

[The information referred to follows:]
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MEMORANDUM

February 2, 1982

Senator Nunn

FROM: Eleanore Hill
Chief Counsel

RE:

Jurisdiction of Departments of Labor and Justice in labor area

There are several areas of responsibility in the labor field which could
theoretically be transferred to the Justice Department in addition to
responsibilities for criminal investigations.
upon all criminal responsibility in these areas, they could possibly be charged with
various areas of reporting, disclosure and filing requirements as well.

requested, those areas can be generally grouped as follows:

EH/kd

ae

3.

Enforcement of 29 U.S.C. 504 (debarment provisions of
the Labor Management Reporting and Disclosure Act) as
well as the numerous reporting and trusteeship provisions
for )labor organizations under that statute (29 U.S.C. 4#31-
482);

Enforcement of 29 U.S.C. 1111 (debarment provisions of
the Employment Retirement Income Security Act
(ERISA))  (criminal violations delegated to FBI by
Justice/Labor memo of understanding) as well as the
numerous reporting and disclosure provisions for employee
welfare benefit plans now delegated to the supervision of
the Labor Department under ERISA - Titles 1 and 3 of
ERISA are generally under Labor's jurisdiction (with
supervision of civil enforcement litigation delegated to
Justice), while Title 2 of the Act falls within Treasury's
jurisdiction;

Lastly, the Labor Management Services Administration
(LMSA) of the Department of Labor is responsible for the
administration of innumerable other statutory labor
requirements aside from those in LMRDA and ERISA (the
statutes which S. 1785 amends). Attached for your
information is a list provided by the Labor Subcomrmittee
detailing all areas of statutory responsibility for LMSA.
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AUTHORIZING LEGISLATION

Legislation

N

Authorizing legislation containing

indaefinite authority

Should the Justice Department insist

Urban Mass Transportation Act
of 1964, as amended
(P.L. 88=363) vicevevnanen P s

Rail Péssenger Service Act
of 1970, as amended
(BoL. 91=5318) evuncunncervansensvncvaseansneens

Federal Highway Aid 4ct of
1974, (P.L. 93-87) t.itecavesacronnsncsesaconsnne

Surface Transportation Assistance
Act of 1978, (P.L. 95-=5399) ..vervoncescans Ceenee

An act to create a Department
of Labor, (P.L. 62~426) .uveeorrsocrreronnannass

Labor-Management Reporting and
Disclosure Act of 1959, as
amended, (P.L. 86=257) c.oenereorrsnrrecasancecns

Civil Service Reform Act of
1978, (P.L., 95=454) +eveveresvocvcsnssnsensvsnans

Vietnam Era Vetaerans' Read-
justment Assistance Act of
1974 (P.L.) 93508 cevesnvescosresarcrascnnsasns

Employee Retirement Income
Security Act of 1974
(PuL, 93-406) seuvsecnoernssnnvene tseeverstaanree

National Mass Transportation
Assistance Act of 1974
(PuL. 93-503) .evnvreeconsrnsancsrone cresreenns

High~Speed Ground Transpor-
tation Act of 1965, as
amended, (P.L. 89-220) .......- eeeen eeseeaeaas

Redwood National Park Act
of 1978, as amended
(P.L. 95-250) ..... eeesenecdaasere Ao ass

Alrline Deregulation Act
of 1978, (P.L. 95-504) ....... teeeeenns. ceetensne

Social Security Disability
amendments of 1580,
(P.L. 96=263) scevevrenacnccasanoannssoes ceseeesan

Health Planning and Resources

Development Amendments of
1979, (P.L. 96~79) .tvvieieeononnnscncanoasnrsocone

90-945 O—82—-2

Budget Recuest
1981 1832
$281,000 $303,000
16,000 17,000
13,000 14,000
226,000 244,000
1,901,000 2,050,000
19,758,000 20,591,000
817,000 851,000
3,246,000 3,419,000
31,755,000 33,459,000
~0- -0~
-0~ -0=
263,000 285,000
, 77,000 82,000
-0- ~0-
~0-~ ~0-
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Senator NUNN. We have had witness after witness after witness
tell us that these provisions of the Code give the Labor Department
the unique ability to have the records and the books and to be in a
constant monitoring position as to violations of the pension law,
and violations of other relevant labor provisions. Now, if f;he Jus-
tice Department is coming here this morning and testifying that
they oppose the Labor Department having criminal jurisdiction,
then they are opposing what we understand is the existing law. We
are trying to make it abundantly clear in this provision.

Senator HarcH. If you would yield again, I agree with you on
that, too. We have had a year of difficulties up until recently, When
we have been getting, I think, quite a great degree of cooperation
from the Department of Labor. We have had a year of difficulties
in getting into some of these materials that I think haye put us a
year behind. I will be honest with you. I am sick and tired of it. If
we have to write the law more explicitly, I am for doing that.

I agree with you. I think you have done a great service in point-
ing that out here today. It is something that has really bothered us
on this committee for this past year and, frankly, long before that;
but there was not too much interest in getting into these things
before that other than on your subcommittee.

Senator NunN. Thank you very much, Senator Hatch.

I just want to inform both the Justice Department and the Labor
Department that, if they are really serious about their position in
opposing labor criminal investigations in this area, then what I
would suggest is that we take a close look at transferring all of
these responsibilities from the Labor Department in the pension
area to the Justice Department. The Justice Department simply
cannot do their job in this area without having more jurisdiction
than they do now. So, if they want to have the exclusive jurisdic-
tion over the criminal side and keep Labor from getting involved at
all, I say let us take a close look at turning all of this statutory
responsibility over to them and taking that hunk of the Labor De-
partment, which is a huge portion of it, and putting it over in the
Justice Department once and for all. That may result in the aboli-
tion of the Department of Labor; but, if that is the case, so be it.

Senator Nickres. I think the very idea of Justice receiving
ERISA would scare them enough that they may change their posi-
tion.

Senator NUNN. I would like Attorney General Smith to read
through ERISA and then tell us if he really wants that.

Senator NickLEs. I would agree with your statement wholeheart-
edly. We look forward to receiving their testimony.

I am not wanting to interrupt Did you have some other state-
ments?

Senator NUNN. Just briefly, I will skip over even my abbreviated
section.

I do want to close on this point, stating what we have heard from
the Department of Justice in the past on this kind of capability. A
Federal prosecutor testified, and this is, of course, a Justice Depart-
ment official, and I am quoting him. When asked whether the De-
partment of Justice is capable of continually policing the water-
front on the level of UNIRAC, the prosecutor testified, and I quote:
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It is impossible, Senator. What has happened is, for instance, the agents and at-
torneys who were first involved in this investigation and prosecution have gone on
into other areas and we have other priorities. It takes an enormous amount of re-
sources to be committed to this matter in order to monitor and police the industry.

The same prosecutor testified that the Department of Labor
could play an effective role in the effort against labor racketeering,
noting that, and again I quote: “They have the authority”’—and
this is the key:

They have the authority to monitor this better than the FBI can in terms of con-
stant monitoring. The FBI, I think, has to devote its resources to too many other
areas and the notoriety of the corruption in the waterfront and in the ILA should

catch the Department of Labor’s attention to monitor what is going on in that in-
dustry.

Mr. Chairman, we have had all sorts of testimony in this area,
from Attorney General John Keeney to the Attorney General, Ben
Civiletti. I will not go into details on it, but I will refer that to you
and your staff for the record.

I just want to close by saying that I am pleased that Lane Kirk-
land, president of the AFL-CIO, has endorsed S. 1785. I think that
is a very, very significant step. I certainly want to ‘hank Lane
Kirkland for coming forward and making that kind of endorse-
ment, which I know required a great deal of discussion in his own
group. I think it was an act both of integrity and courage.

Also, S. 1785 was endorsed by George Lehr, the executive direc-
tor of the Teamsters Central States Pension Fund. After he made
the endorsement himself, I asked him if he would get his board of
trustees to consider the subject. I have a letter from him dated De-
cember 17, 1981, saying that the Central States Southeast and
Southwest Area Pension Fund endorses S. 1785. I would like to
make that a part of the record.

Senator NickLes. Without objection, the material you referred to
will be inserted into the record along with your entire prepared
statement.

[The prepared statement of Senator Nunn and letter referred to
follows:].

&



16

STATEMENT OF SENATOR SAM NUNN
Before The
Subcommittee on Labor
Of The
Committee on Labor & Human Resources

February 3, 1932

Mr. Chairman, I am delighted to appear here today at the opening of the
Labor Subcommittee's hearings on S. 1785, the "Labor Management Racketeering
Act of 198L." As you know, I introduced that bill in the Senate on October 23, 193l
1 was very pleased to have you join me as.a cosponsor on that bill. To date, we
have a total of twelve cosponsors. All of us feel that this is a necessary and
important piece of legislation, and I want to thank you, Mr. Chairman, as well as
the full Subcommittee and staff, for the prompt scheduling of these hearings.

S. 1785 attempts to remedy secious problems concerning the infiltration of

unions and employee benefit plans by corrupt officials who have no real concern for

the well-being of the honest rank-and-file union members they pretend to

-~ -

represent.. The bill is a direct outgrowth of public hearings on waterfront

corruption held before the Permanent Subcommittee on Investigations in February,

198L. I'know that you recall those hearings, Mr. Chairman, because you and Senator

-Hatch joined us at that time and actively and effectively participated in our

efforts to expose the corruption on our nation's waterfront. We appreciated your
knowledgeable concern and support then as we do now.

QOur February, 1981, hearings were the latest in a series of Congressional
hearings which goes back 20 years to the time when the late Senator John L.
McClellan chaired the Permanent Subcommittee on Investigations. Many of us
remember vividly the McClellan committee's investigation which exposed a wide
pattern of racketeering and organized crime infiltration of several labor unions,
most notably the Teamsters. Those hearings lent considerable support for laws
which were designed to assist in stamping out labor union corruption.

Actually, the McClellan hearings followed the work of the Kefauver crime
committee of the early 1950's and its successor, the Subcommittee on Waterfront

Racketeering and Port Secuirty of the Senate Commerce Committee.

The Kefauver committee touched on waterfront union corruption and the |

Waterfront Subcommittee followed with an extensive investigation in 1953, In its

interim report on the New York-New Jersey waterfront, the Subcommittee said of

"the Nation's tough and trouble-ridden waterfront™
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For many years these areas have remained lawless
frontiers, with segments that have consistently defied
(organized crime) infiltration. Yet they are also bottlenecks
for foreign and intercostal commerce. Here the mob is still
entrenched, gorging itself on the flow of shipping, and resisting .

all atzempts to break up what has been characterized as "the
last business racket."

The Subcominittee found that:

Criminals whose long records belie any suggestion that *

they can be reformed have been rnonopolizing controlling

positions In the International Longshorzmen's Association and in

local unions. Under their regimes, gambling, the narcotics

traific, loansharking, shortgzanging, payroll "phantoms," the

"shakedown" in all its forms -- and thz ultimate brutality of

murder -- have flourished, often virtuzlly unchecked.

In 1975, more than 20 years later, the Justice Depriment launched a
nattonwide investigation of racketeering on our waterfronts. This sweeping inquiry
culminated in the criminal convictions of more than 100 high level ILA officials and
shipping company executives.

These persons were charged with a variety of offemses -ranging from
violating the Taft-Hartley Act to extortion, payoffs, kickbacks, threats,

intirnidation, obstruction of justice and income tax evasion.

The activities and associations of several of the convicted ILA officials

" apparently placed them within the recognized orzanized crime network. Some of

their ILA activities dated back to the time of the Watefront Subcommittee, years
ago.

The fact that a number of shipping company officials ware convicted
indicated that organized crime's influence still reaches right through the ILA to
significant portions of the shipping industry.

Despite the convictions, reports reaching the Permanent Subcommittee on
Investizations indicated that corrupt ILA officials still controlled certain ILA
locals and still exerted tremendous influence over the union's International
structure.

All of these factors were disturbing to me, and to other members of the
Subcomrnitee, for they pointed to a continuation of the underworld's cantrol of our
waterfronts that was revealed nearly 30 years ago. If so, had the work of three
Senate committees and the tremendous efforts of the Justice Departineat and the
FBI gone tor naught?

In order to answer this disturbing question, I ordered a preliminary inquiry
in 1980. [instructed the staff to go beyond the evidence introduced in the criminal

trials.  Much information reparding organized <rime membershin and associations

Yy
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often cannot be introduced in criminal trials because of the Federal Rules of
Evidence, and I wanted the Subcommittee and the Senate as legislative and policy-
making forums to have the benelit of more evidence than the Justice Depal:tment
was able to introduce during the various prosecutions.

Mr. Chairman, the two weeks of hearings we conducted in 1931 as a result
of our extensive investigation presented a dismal picture.

We heard that the corruption. bred by organized crime is still "business as
usual" in some port cities. We heard that cerzain ILA officials have direct links to
organized crimea figures in the traditional mob "families,”" and that payoff money
was shared with known organized criminals.

We found that the pattarn of organized crime control could be viewed as
analagous to business. For years organized criminals controlled the waterfronts of
New York and New Jersey, making tremendous profits. In the 1980's they saw new
markets opening with the development of ports in the Southeast and along the Gulf
Coast. ~ They decided to get the jump oh their potential competitors in these
lucrative areas, so they sent a couple of their executives to Miarai and opened what
we might analagously call a wholly owned subsidiary.

This new subsidiary would control the corruption rights to all ports below
Norfolk, Virginia, while they retained contral over the Northeast. The profits of
the subsidiary would be shared with the parent organization back in New York and
New Jersey.

It was the position of such people in union oifice which gave them the
power to perform these feats of corruption. And despite their convictions, almost
all of them were still in union office when we held our hearings long after their
convictions,

The influence of these pesple Ie shocking, even in poris such as Savannah
in my home state. One of our key witnesses, a Miami shipping executive, told us
under oath that he was able to expand his business to Savannah only by paying off
ILA officials in Miami. Those officials arranged a lucrative stevedoring contract
and promised him "top quality" labor in Savannah in return for the payoff money.
This situation brings home to all Americans the enormous control that organized
crime, operating out of New York and Miami under the guise of union officers, has

over the entire Atlantic seaboard.

Again, Mr. Chairman, we found that most of the corrupt officials who
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derived this power from union office were still, long after their convictions,
holding their union offices and perverting union strength.

Our hearings showed how workmen's cornpensation has been used to extort
money from shipping company executives. 1 know you are especially concerned
with this aspect of waterfront corruption, \r. Chairman, and I am proud to have
cosponsored S. 1182, the U. S. Navigable Water Workers Compensation Act, which
you introduced in the Senate last year.

Witness after witness described the struggle for economic survival in
ports riddled with a pervasive pattern of kickbacks and illegal payoffs to unlon
officials. My colleagues and 1 heard of payoffs to insure the award of work
céntracts, payoffs to maintain contracts already awarded, payoffs to insure labor
peace, payoffs to allow management circumvention of labor strikes, payoffs to
prevent the filing of fraudulent workmen's compensation claims, payoffs to expand
business activity into new ports, and paynffs to.accord certain companies the
freedom to circumvent ILA contract reqlirements with impunity. = Especially
disturbing is the fact that the evidence clearly suggests that, through that system
of payoffs, recognized leaders of the traditional organized crime families influence
and effectively dominate the International Longshoremen's Association and large
segments of the American shipping industry.

Again, we found that the corrupt oificials derived the leverage to extort
these payoffs from their positions as union officers. Again, we found that most of
those officers were still in office long after their convictions.

Moreover, we were told that a payoff is commonly treated as a mere cost
of doing business which can be, and is, routinely passed on as @n added cost to the
consumer. Our traditional and cherished notions of free enterprise have become
nearly non-existent in the ports of this country.

These payoffs, though illegal under current law, are punishable only as a
misdemeanor.

In our hearings we discovered'problems which cry out for legislative
solution. The Justice Department's investigation, we found, was a perfect example
of just how much effect law enforcement can have on labor union corruption. The
FBI and the Government's prosecutors have done all they can to weed out
corruption, yet the convicted union officials in most cases continued to hold office

tong after their convictions.
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We cannot, as Members of the Senate, Members of Congress and as
American citizeas expect the FBI and the Justice Department to devote huge
resources to the waterfront on a perpstual basis. They have done their job and
done it well. Unless, however, we have a corresponding effort by Cong;’ess, this
cancer will continue to grow.

The bill before this Subcommittee, S. 1785, was designed to effectively
address the most glaring probleins exposed by our 1981 hearings as well as by the
inguiries and investigations of the last 3D years.

As 1 noted, payoffs by comp;my officers to union officials are, uader
current law; punishable only as a misdemeanor. 5. 1785 makes any such violation
involving an amount of monsy greater than $1,009 a felony, punishable by up 1o
five years imprisonment or a fine of up to $15,000 or both,

Another problem I mentioned was the fact that convicted union officials
remain in union office until all appeals from their convictions have been exhausted,
usually Jong after the original conviction. This bill attempts to rid labor
organizations and employee benefit plans of the influence of these corrupt
elements by providing that they shall be barred from union or henefit plan office
immediately upon their conviction; that is, as of the day of the guilty verdict, not
as of the much later final appeal. In order to be as fair as possible, the bill
provides that the salary which a convicted official would receive shall be placed in

escrow during his appeals. If the conviction is finally affirmed then the escrowed
salary will revart to the union; if, howevar, the conviction is finally reversed, then
the escrowed salary will be paid to the official.

Current law provides that a union officer or an officer of an employee
benefit plan shall be prohibited from holding certain union offices for a period of
five years. Our investigation and hea'rings compel us to the conclusion that this s
not long enough. Many corrupt officials have enough power to enable them to
continue to exert adequate influence over unions and employee benefit plans so as
to resume office after a five year lapse and continue on with their corruption. We
concluded that a ten year ban would provide enough time for a union to rid itself of

the convicted official's intluence.

Current law enumerates those crimes for which conviction Wili result in
removal from office and disbarment. 5. 1785 leaves the list of crimes as they are
presently written, but adds to the end of the list a catch-all phrase requiring

removal if the individual is convicted of any federal or state telony involving abuse

]
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or misuse of his official position. We feel it is only appropriate that the misusz of
a labor office should result in disbarment from holdinz that same office in the
future. ‘ .

S. 1785 also specifies those employee benelit plan officials who are
subject to removal and disbarment for conviction of an enumerated offense.
Current law merely refers to any person who has been convicted. S. 1785 specifies

the particular officials subject to this provision. The officials listed include any

employee benefit plan administrator, fiduciary, officer, trustee, custodian, counsel, :.

agent, employee or representative of an employee benzfit plan. As written, the
provision would apply equally to union as well as management representatives_
‘holding positions of trust as to employee benefit plans.

S. 1785 also enumerates the particular offices and positions which an
individual is prohibited from holding if he has been convicted of an enumerated
crime. These offices and positions were listed after very careful consideration and
were drafted so as not to inhibit the p:'syrr;ent of unien pensions or to prohibit union
membership. The list accurately reflects those positions and offices of trust in
unions and in benefit plans which corrupt officials should not only be reroved from
but should also be barred froin holding for ten years.

Finally, the bill clearly delineates the responsibility and authority of the
Depértment of Labor to actively and effectively investigate and refer for
prosecution criminal activities relating to union or employee benefit plan
corruption.  That provision is directly responsive to the many witnesses who,

during our hearings, testified that the Department of Labor had failed to act
against labor racketesring on the waterfront and elsewhere. .

We heard from both federal prosecutors and the FBI that the Department
of Labor had takzn no ole in the fight against criminal corruption on the New
York/New Jersey waterfront. A federal prosecutor told us that the Department of
Labor had simply not addressed the problem of waterfront corruption in South
Florida. The Chief Investigator of the State Attorney's office in Dade County told
us that no Federal agency, including the Department of Labor; currently monitors
criminal corruption on the Miami waterfront. A witness convicted in the UNIRAC

investigation and familiar with the scope of labor z;acketeering' suggested that the
Labor Department, given its failure to act in the area, should be abolished.
Secretary Donovan, in our Noveml;er hearings, prormised a more active

role by the Department in the criminal area. Neverthaless, I have only recently

s
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loarned that the Department of Labor is now seriously considering transferring
many, if not all, of its criminal investigators to some other federal enforcement
agency. Clearly, such action suggests that the directive ;et forth in S. 1785 is
necessary to insure an active and effective future role by the Department ia the
criminal area.

I now understand that there may be some opposition to this last section of
the bill as a possible encroachment on the authority of other federal investigative
and prosecutorial agencies to pursue criminal alizzations. That argument ignores
the specific proviso in S. 1785, which we intentionally inciuded to avoid such a

result. The bill expressly states:

Nothing in this subsection shall be construed to preclude
other appropriate Federal =agencies from - detecting and

investigating civil and criminal violations of this subchapter and
other related Federal laws.

Moreover, testimony before the Subcormmittee on Investigations from
representatives of other law enforcement agencies clearly supports the need for
the assistance of the Departmen{ of Labor in this area. When asked whether the
Department of Justice is capable of continually policing the waterfront on the

level of UNIRAC, a federal prosecutor testified:

.« 1t is impossible, Senator. What has happened is, for
instance, the agents and attorneys who were first involved in
this investigation and prosecution have gone on into other areas
and we have other priorities. It takes an enormous amount of

resources to be committed to this matter in order to monitor
and police the industry.

That same prosecutor testified that the Department of Labor could play an
effective role in the effort against labor racketeering, noting that

They have the authority to monitor this better than the FBI can

in terms of constant monitoring. The FBI, I think, has to devote

its resources to too many other areas and the notoriety of the

corruption in the waterfront industry and in'the ILA . . . should

catch the Department of Labor's attention to monitor what is
going on in that industry.

In areas of labor racketeering beyond the waterfront, the record of our
1930 hearings on.the Investigation of the Teamsters Central States Pension Fund
includes a Department of Justice memorandum - from then Deputy Assistant
Attorney General John C. Keeney to then Attorney General Benjamin Civiletti. In
that memorandum, Keeney states that problems in the Justice Department
investigation had resulted from the Department of Labor's "failure to refer
evidence of criminal misconduct to us." Given those facts, S. 1785 would insure an

active and helpful role for the Labor Department in criminal investigations.

23

Rather than inhibit enforcement by othar agencies, the bill would assist their
efforts by adding the full resources of the Dapartinent of Labor to the fight against

fabor rackzteering.

The gencral principles that this bill is based upon were the subjects of
discussion at hearings held in October and Novimeber, 198}, by the Permanent

Subcommittee on Investigations. 1 am very pleased to state that during those

earings Lane Kirkland, President of the AFL-CIO, generally endorsed 5. 1785. .

S. 1785 was endorsed by George Lehr, the Executive Director of the Teamsters

Central States Pension fund. [ have since been advised by letter from Mr. Leh:
that the Central States Southeast and Southwest Pension Fund has forrﬁally
endorsed in principle S. 1785, At this time, Mr. Chairman, 1 would like to insert as
part of the record of this hearing a copy of that letter, dated December 17, 1981.
In addition, Secretary of Labor Raymond Donovan, at our November hearings,
generally endorsed the principles o; S. 1785, These endorsements are a great step
forward in our efforts to help unions battle corruption in their ranks.

Mr.. Chairman, our 30 year history of hearings has made it abundantly
clear that the vast majority of *;nion officers, employce beneii; plan officials and
the rank and file union members are honast, hard-working, law-abiding citizens.
Our nation can and should be justifiably proud of the enormous contribution our
unions have madz to the economic and social strength of the United States. but
our hearings have shown that a small group of parasites have fastened themselves
onto the body of the labor movement. These parasites are perverting the true
interests of the union members they claim to represent through a pattern of
payoffs and extortion. The unions have labored to shed themselves of kthese people,
but in many cases they have beer unable te do so alone. T believe that the unions
need our help here in Congress. 1 believe that this bill is a major step forward in
providing the extra assistance needed for the unions to finally rid themselves of
those  corrupt officlals who are motivated not by the welfare of the American
worker but by their own greed.

Mr. Chairman, 1 would like to submit a copy of my full statement to this
Subcommittee for the record of these hearings. I thank you and the Subcominittee
for this opportunity to discuss the provisions of S. 1785, and 1 would be pleased to

answer any questions you may have.
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Senator NUNN. Mr. Chairman, for over 30 years of hearings of
the Permanent Subcommittee on Investigations and the committee
which, Senator Hatch, you chair and your subcommittee, Senator
Nickles, we have made it abundantly clear with this record that
the vast majority of union officers, employee benefit plan officials,
and the rank-and-file union members are honest, hard-working,
law-abiding citizens. Our Nation can and should be justifiably
proud of the enormous contribution our unions have made to the
economic and social strength of the United States. But our hear-
ings have also shown that a small group of parasites have fastened
themselves onto the body of the labor movement. These parasites
are perverting the true interest of the union members they claim
to represent through a pattern of payoffs and extortion.

The unions have labored to shed themselves of these people, but
in many cases they have been unable to do so alone. I believe that
the unions and the rank and file need our help here in Congress. I
believe that this bill is a major step forward in providing the extra
assistance needed for the unions to finally rid themselves of this
kind of corruption and rid themselves of these kinds of officials
who are not motivated by the welfare of the American worker but,
rather, by their own greed.

Senator Hatch, I thank you.

Senator NickLes. We appreciate both of your inputs and hours
that have been involved by yourselves and by your staffs in re-
searching this. I did participate and I can compliment both of you.
It was my first experience in seeing Senator Rudman displaying
his attorney general skills; he did those exceptionally well, I re-
member quite well. I think both of you have done an outstanding
job as well as your staff.

I might ask you a question. Senators, when did you first learn of
the possibility that Labor was considering transferring 90 Inspector
General positions to other departments?

Senator NUNN. The first inkling I got of it was my former chief
counsel, Marty Steinberg, and I cannot give you the time. This was
a couple of months ago, called me in a state of almost total shock
told me that, after all we had been through and Secretary Donovan
had said they were really going to crack down in this area and so
forth and so on, that the Labor Department was now considering a
possibility of transferring all of their people over to the Justice De-
partment in this area.

That was the first that I learned of it. But it was my understand-
ing because Marty told me that he had said that would be some-
thing that we would be very much opposed to unless, again, that
we transferred all this other jurisdiction on the civil side. I under-
stood that they dropped it. And then I just found out very recently,
the last 2 or 8 days, that they were talking about it again. In fact,
Senator Rudman’s statement went further than I had known they
were going. I did not know they were seriously considering this.
But, when they come in, as I understand they will this morning,
and say they are opposed to Labor having criminal jurisdiction,
then I suppose logically it flows if Labor is not, then transfer the
people over. But they had better realize that, if they get that kind
of transfer, they may get a lot mere.

a3
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Senator RupMaN. I would say that most of the information has
been of recent vintage.

I want to add one brief caveat here, and that is simply this. I can
understand these jurisdictional discussions that take place between
agencies. It reminds me a lot of county sheriffs and State police
fighting over the body in a homicide case, who is going to have ju-
risdiction. The fact is there are enough criminals to go around.

The Justice Department naturally is Jealous of its prerogatives,
but the law relating to labor relations in this country and employ-
ee rights is so vast that it seems to me that, if there is a place
where there ought to be at least some criminal oversight and juris-
diction with referral for major prosecution, it ought to be the De-
partment of Labor.

It is my prediction, looking at all of the laws that are involved,
that, if in fact they are successful in carrying off this transfer,
there will be a lessening, not an increase, of the amount of crimi-
nal oversight and prosecution in this area because the FBI, the
Justice Department, and all of its various divisions are very, very
busy with a number of major jurisdictional problems as it is.

I think the Department of Labor is making a serious mistake if it
tries to separate the civil and criminal sanctions involved in this
amazingly broad plethora of Federal statutes over which they now
have jurisdiction. The fine line between the civil violations and the
criminal violations is not that easily discernible by most lawyers. It
takes people working in the field at all times.

I just hope that you will examine them very closely because I
think this is a very disturbing development.

Senator HarcH. It is important to note that we have had 16
major cases alleging impropriety in the Public Integrity Section of
the Justice Department. As you know, we have a bipartisan com-
mittee that has been appointed to look into that in the Judiciary
Committee. I am chairman of that, and Senator DeConcini is the
vice chairman.

There has been some real irritation around this town and around
this country with some of these cases, I might add that there is a
real question whether either agency is really doing its job in this

area. That is one of the things that I am worried about.

Do you share that same fear and that same worry, that same
worry that I have?

Senator Rubman. I certainly do. -

Senator NickLES. Given the review of all the investigations that
your subcommittee has performed, I think, Senator Nunn, you
mentioned that, really, Labor has contributed very, very little in
sevsgal of the major investigations that were conducted. Is that cor-
rect?

Senator NUNN. That is correct. That is what we found in the wa-
terfront investigation. We even had a witness testify that they had
gone to the Labor Department telling them about that extensive
corruption in the workmen’s comp, which you are so familiar with.
And the Labor Department just threw up their hands and said
they could do nothing about it.

I do not know how high it went up in the Labor Department. I do
not know whose attention it came to, but that is the general atti-
tude in the Labor Department. And, of course, we have got the
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t glaring example, which we have not talked about in this testi-
ggiygthe ’Igeamstegs Union investigation in which they just almost
ignored and went to great extent to ignore the criminal violations.
Also, the Labor Department decided by directive from people close
to the top that they would not undertake third-party investiga-
tions. In simple terms, that means the people who derive the bene-
fit of the Teamsters loans were never investigated. And those were
usually the people who were alleged to be organized criminals.

Senator HarcH. Who made that decision?

Senator NUNN. I will have to go back and get the record and
send it to you. It gets a little bit nebulous, but it came from very
high levels of the Department of Labor. It came after we had been
assured that third-party investigations were going to be pursued.

Senator HarcH. Was it in the Solicitor’s o_fflc,e?

Senator NUNN. I am sure that the Solicitor’s office had a great
deal to do with it. I think that probably was where it came from.

Senator NIcKLES. But is it not true, concerning the Central
States investigation, that the Federal Governn_lqnt spent mllhon_s of
dollars? I am just recalling this from participating in a minor
degree with your committee. But they spent millions of“ dollars and
compiled unbelievable evidence, et cetera, that basically was just
not brought forth, was not executed, was not prosecuted, and basi-
cally allowed to be dissembled or disintegrate or to be lost or files

ed. ,
de{;r;)r);l concerned about it. I am concerned about, one, Labor s past
mistakes but, also, what we can do to move forward, not just to be
looking at past mistakes.

I wéguld Iéompliment both Senators Rudman and Nunn for the
fact that, one, your legislation has brought this together. We will
have Justice and Labor before us today. My concern is inactivity. I
think it has to be frustrating for the strike force to spend untold
amounts of money and hours, in some cases in not too healthy or
secure investigations involving organized crime, and compile quite
a_backlog of evidence, possibly have prosecutions, in effect, take
place and yet still have those officials still serving in their same
position on the union or in their same position receiving compensa-
tion, still running a particular local. I think that is deplorable and

ods to be changed.
neI dtshigk the t}%rust of S. 1785 will be to make some of those

e * . .
Chﬁggksto the question of Labor versus Justice, the real important
thing is that justice will be served. Under present law, the prlm%ry
jurisdiction for Landrum-Griffin, for ERISA, is under the Labor De-

r m nt. . . . . .
paSgnaetor Nunn. That is correct, Mr. Chairman. I think it is im-

portant to stress again that the prosecution in these areas will still
take place in the Department of Justice. It is the investigation that
will take place in the Labor Department up to the stage where
they decide it is time to turn it over to the Justice Department. In
the past, every time you get to a criminal point they back away
from it. They shy away from it, and then nobody investigates it.
is a huge void there. _
Thggﬁaf;so? Rugdman stressed the point a few minutes ago that I
think needs to be stressed again. That is that, if the Labor Depart-
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ment does not do this, nobody does it. Justice does not have these
records. They do not have access to all the pension violations.

Again, there is a certain logic that all of this should be in the
Justice Department, but only if you transfer the civil responsibility
the Labor Department now has in these areas. Again, that prob-
ably would be tantamount to abolishing the Department of Labor.

I would not exclude that possibility, but I do not know that it is
the No. 1 thing we ought to look at.

Senator NICKLEs. Senator Hatch?

Senator HatcH. On this same point, do your colleagues feel that
the Labor Department has cooperated with the Permanent Sub-
committee on Investigations during this past year?

Senator NUNN. Secretary Donovan came over and made very ex-
plicit and very firm pledges about his intentions in this area. And
that is why I was so astounded to find that, as Senator Rudman
said, they are now talking about transferring all of these investiga-
tors over to the Department of Justice, which would directly con-
tradict everything I understood him to say.

But I had been very encouraged about the new attitude of the
Labor Department. I must say I have to reexamine that now.

Senator HATcH. Where, in your opinion, have the problems
emerged at Labor?

Senator NUNN. In terms of——

Senator Harch. In terms of what we are trying to get to here, in
terms of the investigation, the cooperation——

Senator Nunn. I think I would have to say, if I had to pinpoint
one area—well, it is an attitudinal problem. It goes throughout the
Wl}f)ﬁe Labor Department.

ere are many good investigators. There are many people in
the Labor Department who are willing to take on this grga. ’%‘here
are many people who are frustrated because they feel like they are
discouraged. It has come from an attitudinal problem that has per-
meated all the way down from the top. If there is ever an area that
we could say it has been a bipartisan kind of fault, it is in this
area. It has been under Republican administrations. It has been
under Democ_ratic administrations.

Qgr investigations primarily took place under a Democratic ad-
ministration with a Democratic Secretary of Labor. But we overlap
back into other areas, and I have been into those enough and read
the record enough_ to know that there is one thing that does not
change. And that is the behavior of the Department of Labor. And
thgt is ;nd%aendent osf who is in the White House. ~

enator RUDMAN. Senator Hatch, let me add my analysi
question which is, where is the problem. From {istenh}]’g Stg ft%?agg

hearings and reading the hearing records over the past year, I
would say that the problem lies with the fact that responsibility
seems to be very diffuse in the Department of Labor for this partic-
gllgrrltproblem. There seem to be many tentacles within the Depart-

What I would like to see, what I would do if I were t
of Labor would be to find one tough, mean prosecutor l;ids %(gf? ti?llg
in chgrge; of that Depar:tment, give him the responsibility, and say
go with it: one man with the responsibility to decide Wh’at to do.
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That is not the case there today. And that in fact is not the case in
most of our Government.

Senator HATCH. Are you and Sam aware of the backlog problem
in the Solicitor’s Office on the pension cases? There appears to us
to be a tremendous backlog problem with all kinds of other difficul-
ties surrounding that problem especially on pension cases. Are you
aware of those?

Senator RupMAN. I am aware of them. I am certainly aware of
them. But I would say that one of the most salutary ways to have
fewer cases is to have some successful, vigorous prosecutions with
stiff penalties.

Senator NUNN. I agree.

Senator HAaTcH. Are you aware that the statute has run on a
number of the cases?

Senator NuNN. That ‘vas one of our——

Senator HATcH. When I talk about statute, I mean statute of
limitations.

Senator NUNN. That is the problem. It has run on most of the
things that would be involving chird parties.

Senator HATcH. And some of them are pretty serious problems.
And some of them amount to wholesale ripoff of the working men
and women of America, who have been paying into those funds on
a good-faith basis.

Senator NUNN. On the Teamsters investigation, it was almost as
if the Labor Department—and I say almost because I never did
find anything this direct. But it was almost as if they said, “Any-
time you fellows investigating out there get anywhere near orga-
nized crime, back off; we’ll find a way to exclude that.”

It was almost that way. I do not allege that it was a conspiracy. I
do not allege that, but I think it is an attitudinal problem that goes
very deep and affects our very ability to control organized crime in
the labor movement.

I just want to read one thing into the record that we received. It
is a January 31, 1978, memo from Benjamin Civiletti and John
Keeney in the Justice Department. I think this is a little bit of his-
tory that needs to be emphasized. I quote from page 3 of that. It is
in our hearing record:

“With respect to the joint Teamsters investigation, the Criminal
Division is designated as Justice Department’s representative.
Through the early stages of the investigation and continuing until
August, September of 1977, the joint concept worked well. Labor’s
investigative staff was in daily contact with our people. Matters
were referred to us for criminal investigation. We were kept ap-
prised in advance of any major civil remedy to be demanded by
Labor. However, over the course of the fall and winter, the person-
nel and structure of Labor’s efforts changed. Labor no longer has
the investigative manpower or leadership that was originally avail-
able. We are not apprised of the current size or makeup of this
staff or what it is doing. In fact, working members of the staff have
been instructed not to discuss the investigation with us. Additional-
ly, we were advised only yesterday by Labor that over a month ago
the pension fund trustees had resolved to deny the task force inves-

‘tigators access to its records. This represents a complete turnar-

ound for the fund,” so forth and so on, end of quote.
[The memo referred to follows:]

90-945 O—82——3



Solicitor of Labor's offic

Paranent arise fron the. Secre
investicgative o 38 d i
Reporting and Disclosg
seq.
hct of 1974, 29 U.S.C. 1001 ex
randa of understanding with res
oI ects nade crirminal by
menorandun signed in Dece -
a2 joint Justice Department-Labor
tion
and

which Presently a

JAN 31
Renjamin R, Civilettdi 3 l 1978
*ssictant nttorney .Ceneral
Criminal Pivision Typed: 1/31/78
Fonn C. Reeney JCK:PW:DJS:mer
Beputy Assistant Rttormey General
Criminel-Division
Status Report on Labor Department-Criminea1 Division
Investicative Relationshipg
\“‘p

Recent developments in our relationships with the

investigative arm of

the Labor Department ang %ith the

€ Prompt me $n Zpprise you of
x g and potentially
: A3 you know, our working relation~

taxy's
Leboyrx HBanagement
ure Act of ig58, 2g U.s.c, 4031 et

the Employee Retirerment income Securi

seq. {SRISA), 6 memp-

pect to investigations

these statutes ang a thira

mher of 1975 ity Tespeet &o
Departnent investiga~:
0f the Teamsters? Centrg]l States Pension ang Healtk,
2lfare Plans, Until the bast year,our working
onships undex 'thege memoranda have been very

factory. Kovwever, during this pPerxiod, three Qistinct
ems have arisen which present grave difficulties and
PPeaxr not to be resolvable x&
These problems’ ares.

{LMPDR) ,

the opers~

The assignment-of

ﬁinvegtigativezmanﬁ
Pover to.Orcanize

d;Crime"StrikeaﬁorCes,
2. The inabi1ity;of:our:GovazpmentzReguiaf
tionsg and‘Iabor'Secticn‘to=obtaiﬁ=
Information indicating Potential crines
Or criminal miscdnduct-unaer“ERISA-froh
the Lzbor Departmant{

‘Labor authority 4o investigate. civ

31

For the past several vears, the Lahox Department’'s
hudget has contained provisions for the ?ss%gn?cnt gf
from 65 to 75 Compliance Of‘igers (Labor's ccsxgnatqon
for investigators) to our Strike Forces. Por“oxer a .
year,we have been complaining to g?bor Shat!it has no
been’providing us with anythipg like this kinga
port.  Over ft.e last six montha, Cong
Committess have been looking inte th
¢uring Woverber and Docerber some ve LS “Ler
between the two Departments vere ajired gurlng pu:‘*c
hearings. -Me have very recgntly leerned thet Lahor'
has budgeted only 15 investigators to us for the neyt
fiscal year and that further’Congrgssioqal hearings
will be held on the investigative Jurisdiction and@ nan-
power problems., I bhelieve steps should he.ta¥§n o iron
out this Problen hefore we are forced to aix it at
Congressional hesrings.

of sup~
regsional Qvarsight
is problem ang

ry sharp differences

Ouxr two other problems arise under the Proevisions
ERIS2, which contains broad investigative =na civiy
-4

e
O - - r=
litigative provisions. The Rct grants the Secretsry &f

il 2nd orirminal vio-
lations and to file civil sults subject to $he ﬂireftién
of the Attorney General. It e2lso oblig§s the Sg?r?ua;y
Lo furnish the Attorney General Fany evidence which may
be found to warrant consideration” for crxm@qal pr9se?u»
' - Our problems arise from what we ?onsl?er Laboirtlyg
re to refer.evidence of ;riminal mls?onagcﬁxto s
or, if it does refer informatio; to us whlgh inc*cates
potentizl civil 25 well as criminal mlsconaucg,hour
inabilitv to ayree upon a course of condgct that Yill
enable the two Departrments to pursue theix Eeparate
remzdies jointly.

< iy

Under the auspices of operationa} :
forth ir the memorandim of unde?standlng res?ectlng the
Teamsters investigation, a working group-heao?d by Tin
Baker z=nd the Solicitor of Labor has been trying to
r2solva these problews as well as those rela?ed Glrectly
to the Teamsters project. At meetings of this working
Sroup during Wovember and early December, it was agreed,
va tﬁmuqht, that Tabor would take appropriatecs?eps ?o
insure that we received prowpt notification of ixs civil

investigative findings. This has not occurred.

guidelines set



S

32

with respect to the Joint Teecmsters investigation
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Senator NUNN. And then on top of all that they denied—at the
top ranks of the Labor Department, Solicitor’s Office—denied their
own investigators subpena authority.

Senator NickLes. That was written when?

Senator NUNN. January 31, 1978.

Interestingly enough, the Justice Department might be asked if
they are reversing the position taken by Civiletti at that time. I
quote him again. On the question of ERISA, he says, and I quote:

The act grants the Secretary of Labor authority to investigate civil and criminal
violations and to file civil suits subject to the direction of the Attorney General. It

also obliges the Secretary to furnish the Attorney General any evidence which may
be found to warrant consideration for criminal prosecution. 4

That is pretty explicit from a former Attorney General as to
what the existing law does.

Senator HATcH. We have found that there are in excess of 100
cases down there, actually in excess of 120 cases down there that
merit serious investigation, a number of which the statute of limi-
tations has been allowed to lapse and many of which involve very
serious allegations. I think the first hearing we are going to hold
on one of these cases will be toward the end of this month, Febru-
ary. At least we hope we can start into those about that time. All
of them take a tremendous amount of effort, as you know, because
of the work that you have been doing.

We do not have nearly enough investigators up here on the Hill
to follow through on these types of problems.

Senator NUNN. Mr. Chairman, on that point I am informed that,
when Senator McClellan had his investigations back in the early
sixties, he had a combined force of close to 150 lawyers and ac-
countants.

Senator HaTcH. See, we have like six at the present time, the
Labor Committee, and we just cannot hardly do the job that needs
to be done. We might ask for your cooperation in going into the
Rules Committee and asking for more help from an investigative
standpoint. I think we can clean up some of this mess.

I want to pay special tribute at this particular point to the pres-
ent Solicitor, Tim Ryan. We have had our difficulties over this last
year, but he has come in and said he is going to fully cooperate
with us and has been as of the last month or so. I am very pleased
with that because it has taken us a long time to have them realize
down there that our goals and motivations are good goals and moti-
vations to try and protect the workers of this country.

I suspect you went through that give-and-take period as well in
trying to get some of the materials that you were able to get.

Senator NUNN. We subpenaed the Labor Department to get a
particular record which we could not get any other way, being the
first time we ever had to subpena a governmental agency.

Senator HatcH. Was that Kotch-Crino?

Senator NUNN. That was the Kotch-Crino report. Until we sub-
fge?iaed it, there was nobody in the Department of Labor that could
ind it.

Senator HaTcH. I went through a similar problem with that. Of
course, the reason they could not find it is because, as I understand
it, much of it was destroyed by a representative down there at the
Department. Is not that correct?
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Senator NUNN. It was so sensitive it could not be discussed
within the Department of Labor, and it could not be turned over to
our subcommittee. And we later found that it was put in a trash
can.

Senator HatcH. As a matter of fact, some of the people criticized
very dynamically in the Kotch-Crino report, without getting into
the classified nature of that report—some of the people who were
the most criticized are still down there at the Department of Labor
and at least one in a policy position. Are you aware of that?

Senator NUNN. I am not aware of the particular individual, but I
am aware of it in general, yes.

Senator HATCH. Are not you concerned about that?

Senator NUNN. Yes.

Senator Hatch. I am very concerned about it.

What I am finding, I had a major cabinet-level official tell me
not too long ago that, other than the top 25 people around him—
and he is talking about thousands and thousands of people that
work under him—that he just could not trust almost anybody else
in the Department. They would get mail that should go out within
a few weeks at the very latest, and it would be 2, 3, 4 months; and
then they would give him blank stares rather than do the job that
should be done.

Have you found that also as you have been working with the bu-
reaucracy?

Senator NUNN. We have run into a good bit of that. The most
incredible thing we ran into on the Teamsters investigation was
the particular individual who headed that investigation for about 2
years was under the impression that the Department of Labor top
officials had entered into a, “phantom agreement,” with the Team-
sters Union excluding huge areas of the investigation from Labor’s
jurisdiction. And he operated his team of investigators under that
premise for approximately 2 years.

It later turns out that all of that about the phantom agreement
was denied. But whether there ever existed an agreement or not is
not the point. The top man investigating thought there was.

Senator HaTcH. I might add that that man is still there at the
Department of Labor, and no change has really been made as far
as we can see.

As serious as the allegations are in Kotch-Crino—and you and I
both know they are quite serious because I have read the full
report myself. Again, I guess it was Mr. Ryan and the Justice De-
partment gave that to me to read as committee chairman but
would not allow me to keep it. But, as serious as those allegations
rea_lly were, I do not see any real effective resolution of those alle-
gations.

Senato_r NuNN. Mr. Chairman, I think it would be interesting to
ask Justice in even a closed hearing or perhaps an open hearing as
to what has happened to the allegations on that because we sent

the whole Kotch-Crino report to the Justice Department, or we,

asked that it be sent. Labor sent it.

Senator Harch. That is one thing I want to get into because I am
aware that you did that. I am aware that you have done a tremen-
dous statesman-like work with regard to Kotch-Crino. Yet, as seri-
ous as those allegations are, a number of the people who were criti-
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cized—and I mean seriously criticized—in that report are still just
doing business as usual down there at the Labor Department. I
might add we have not received a heck of a lot of response from
the Justice Department as of this date.

I have to admit it is overwhelming to come in with all the prob-
lems they have and in 1 year be able to respond to everything, but
it is getting down to rent-cutting time on Kotch-Crino as far as I
am concerned.

Senator NUNN. It has been a long time.

Senator HatcH. Has the name of Monica Gallagher come up in
the Solicitor of Labor’s office in your investigation?

Senator NUNN. Yes. Ms. Gallagher was in the Solicitor’s office
and participated very vigorously in the Teamsters investigation.
She came up in the context of our hearings. In fact, she testified
before our subcommittee.

Senator HatcH. I have some other questions, but I just wanted to
interrupt for a minute to get through that line of questioning. I ap-
preciate our subcommittee chairman allowing me to do that.

Senator Nickrgs. I think there is a lot of value in the legislation
that we have before us today. Hopefully, since there has been a cer-
tain lack or inactivity of the Labor Department for some time to do
what many of us felt they should concerning Landrum-Griffin en-
forcement and enforcement of ERISA laws, that we bring those to
light and let it be known, as you have done in your subcommittee
that you expect action. We can also let it be knnown that we expect
some results.

There are a couple of other things on the substance of the mate-
rial legislation before us today. Senator Rudman, you mentioned in
your statement part of the legislation is to increase the amount of
time that a person would be disbarred from holding office from 5
years to 10 years. Lane Kirkland mentioned, I think, some idea to
have some flexibility in that to where it would not be a mandatory
10 years.

Do you think that should be definitely held to the 10 years or
possibly anything up to 10, I think, as he recommended? Right now
it is a mandatory 5 years.

Senator Rupman. Well, of course, I was present for his testimo-
ny. He made an analogy to criminal sentencing, where you have a
sentence of up to so many years. I do not agree with that in this
particular case. I think we have a history replete with abuse, re-
plete with corruption continuing after conviction. I think that the
punishment in this case fits the crime.

I think the 10 years is not too much to ask. In fact, in my view it
might be too little.

Senator NIcKLES. Senator Nunn?

Senator NUNN, I think Lane Kirkland makes a valid point that
is worthy of consideration. At this juncture, I do not agree with
that point though because I think there have been too many cases
where persons who were finally convicted, put in jail and debarred
for 5 years, let it be known through associations, consulting firms,
and so forth, that they were going to come back. The fact that they
were going to come back gave them a great deal of de facte power.
That period of time of 5 years is a pretty brief time.
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I also think we have not seen a whole lot of vigorous enforce-
ment from the benches of America and the judicial branch of
America in terms of sometimes meeting out sentences that fit the
crime, where people who have been given a great deal of authority,
responsibility, and trust by the rank and file have abused that. I
think this is an area of gross abuse of trust.

So, I think it is a point worthy of consideration. He is talking
about really making it something the judge can decide rather than
having it written into law as a mandated 10 years. But at this
point in time, I would stick with our recommendation.

Senator NickLes. Also, in S. 1785 we call for increasing the mis-
demeanor, if convicted, to a felony if a person is convicted of trying
to buy labor peace. That would be increased to a felony. I believe
we will receive testimony from the administration that should be
handled under the criminal code.

Do you have any comments?

Senator NUNN. In this area, I really came down pretty strong on
this jurisdiction question because I feel strongly about it. I find it
incredible that Justice, seemingly to me, has now reversed their po-
sition. I think they are really bowling over the Labor Department
on this one. I think that the agreement that has been reached has
been Justice’s position, from what I understand. But on these other
recommendations, for instance the one you just talked about, these
are in the area of technical changes in the statute, and I think we
ought to be flexible on that. I would get my staff to look into that
and work with yours. At this stage I do not know enough about
that recommendation to be able to give you a definitive answer.

Senator NickrLEs. There will be a need for our staffs to work with
Justice and the Labor Departments. We are amending Landrum-
Griffin, and ERISA and we will be cleaning up the technical parts
of these acts. I do not know what the outcome will be in the Crimi-
nal Code bill that will shortly be before the Senate, or what its pos-
sibilities are. This would be a minor amendment to a very massive
bill. I am somewhat concerned it might be lost in the shuffle if we
are not careful.

Senator NUNN. I agree with that.

Senator NickLEs. We will have to watch it.

Did you have any additional questions, Senator Hatch?

Senator HatcH. I would like to just ask a couple more. I know
both of you have to get to your very busy duties.

In the course of your investigations, did you find that the
department’s handling of the Teamsters case was not unique but
f1;eﬂec‘:?ted a general reluctance not to pursue criminal investiga-
ions?

Sengtqr NunN. I think that is a fair statement, Senator Hatch. I
think it is a historic position. The Teamsters investigation, unfortu-
nately, fit into that historic pattern. The thing that was so discon-
certing to me about that Teamsters investigation, though, after we
got into the multitude of problems in our oversight hearings last
year was the fact that I was here when Senator Robert Griffin
from Michigan made an effort to have a special McClellan-type
committee, either the PSI or another committee, that would be
fully staffed. He had several million dollars that was going to be in
the resolution, lawyers, accountants, and so forth. And we deferred
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that because we were given firm assurances by the Labor Depart-
ment in 1975 and 1976 that they were going to have the kind of
investigation that had never before taken place at Labor.

It was against that background of assurances and then failed per-
formance that made it so disconcerting.

Senator HatcH. To what really precisely do you attribute DOL’s
reluctance to pursue criminal investigations? A lack of legal au-
thority? Lack of manpower and budget resources? Or just an indif-
ferent attitude by the DOL leadership?

Senator NUNN. Probably a combination but I would say more an
attitudinal problem that anything else, and it goes way back. It is
just as if the Labor Department—you see, the Labor Department is
in a position of trying to arbitrate and trying to have good relation-
ships with organized labor. They just seem to think that, if you try
to root out corruption in organized labor, you offend organized
labor. I do not agree with that. I think the rank and file of this
country want the corruption to be weeded out.

Senator HatcH. I do, too. I think they are sick and tired of it all
across this country and sick and tired of seeing their pension funds
eaten up, and that is only one area, by people who really should
not be doing what they are doing with them.

I have to admit there are many honest unions and there are
many honest union leaders who are trying to do what is best to
magnify those funds and benefit them. But it is some very outra-
geous cases that we are starting to find where there have been
some tremendous ripoffs of the rank-and-file men and women's con-
tributions to those pension funds and what should have been done
with them.

Seniator NUNN. I get letters every day and every week from rank-
and-file people who are thanking me and the subcommittee for the
efforts we have made.

Senator HaTcH. We are having union leaders, local union leaders
coming into our office and saying thank goodness somebody is get-
ting into this because we are really concerned and giving us infor-
mation for the first time in years. I think that that is a good thing,
too.

Both the Department of Justice and the Department of Labor
recommend in their testimony that the bill’s sections which give
the Secretary of Labor responsibility to direct and investigate
criminal violations be deleted. Now, you have alluded to that. But
what was the reason for including this provision in the bill, one
more time?

Senator NUNN. That goes to the very heart of the bill because of
this historic reluctance of the Labor Department to get involved in
these.

This memo, I think I mistakenly said it was a Civiletti memo, it
is a John Keeney, Deputy Assistant Attorney General memo to Ci-
viletti that I would hope we will put in the record. As it points out,
the law already gives the Labor Department that kind of authority.
But every time you have a question, every time you have a hear-
ing, they come up and say: We really don’t think the Congress in-
tended for us to get into this.
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This bill is really not a departure from what I read in the exist-
ing law, but it is a strong emphasis that we want the law to be fol-
lowed. A

Senator RupMAN. Senator Hatch, if I might add to follow on to
that. Anyone who has done any amount of investigations into any
corrupt areas at all will first find that the trail is led by civil viola-
tions. It is the civil violations that tend to lead you to criminal vio-
lations. This is quite often the case, not the other way around.

Now, if you start to have inefficiency, the best way you are going
to have inefficiency is to have essentially different agencies follow-
ing different tracks, which in many cases really ought to be very
close together and parallel.

It seems to us that what we have here is a situation where these
investigations should be done by the Labor Department. Gbviously,
when you discover something that looks like it is going to lead to
indictment, it goes to the U.S. attorney in the appropriate jurisdic-
tion or to a strike force if that is the case.

I do not really understand the rationale, the logic from an inves-
tigative point of view, from a prosecution point of view, of separat-
ing this authority for investigation in these two areas. We think it
is critical. And that is why it is there.

Senator HatcH. The PSI investigation was quite critical of DOL’s
refusal to pursue third-party investigations against people who ob-
tained loans from the Teamsters fund, for just one illustration.
This apparently was the result of the action by the solicitor’s office,
or at least that is the way we read it.

Could you elaborate how such investigations would have aided in
the preparation of criminal and civil cases? Under the current ad-
ministration has the department changed this policy on third-party
investigations? _

Senator NUNN. Let me get right to the heart of the matter, Sena-
tor Hatch. When you exclude third-party investigations from an in-
vestigation like the Teamsters Central States Fund, you are exclud-
ing the people who got the loans. You are excluding the people who
got the money. If there is going to be any kind of recovery against
people who have abused the pension fund on behalf of the rank
and file, you have got to go after the people with the money. And
the people with the money were excluded.

Senator HarcH. I might add, to a degree I think we on the Hill
have been excluded from our investigations up until recently. It is
time that that changes around, too.

I just want to personally express my gratitude on behalf of our
committee and, I think, the people of this country for the good
work that you people have been doing on the Permanent Subcom-
mittee on Investigations. I could not be more proud of the number
of Senators than I am of you people. I can tell you that what you
have done, I think, has helped everybody in this country. It cer-
tainly has been of help to us in trying to get into the investigator-
ial area that we are trying to do, and that is the whole, broad-
based area of the Department of Labor. I can tell vou it has been
one heck of a year trying to get that opened up so that we can
start looking at it on behalf of the people of America and on behalf
of the workers of America. We have just had one heck of a bad
time. I will say that at least we believe it has changed, but this
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next year is going to tell the truth whether it has changed or
whether it has not.

We have uncovered enough information that, if we had 150 in-
vestigators, I think it would take us somewhere between 3 and 10
years to be able to just resolve some of the issues that we have
been able to find as of right now, either for good or for bad.

Do you think that is an exaggeration or just the tip of the ice-
berg that you have uncovered? Would not you say there is an awful
lot out there for us to investigate?

Senator NUNN. I think there is an awful lot out there. I think
this is primarily an executive branch responsibility. I have been
very disappointed the executive branch of government has not ful-
filled their responsibility in this area. At some point in time we
may have to undertake the kind of massive investigation that Sen-
ator McClellan did. But it would not be because that was the most
desirable place to have that kind of investigation. It would be be-
cause of a default, a continuing default on the part of the executive
branch of government. '

Senator Hatca. What is your opinion? My personal opinion is we
are there, that that has to be done.

Senator NUNN. I have kept hoping that we would be able to turn
the departments around. In the Congress of the United States, we
can have a one-time investigation and we perhaps can clean it up
for a while, but eventually it will come back unless there is a vigi-
lance on the part of the executive department which has the people
on a permanent basis. So, I still would hold out some hope they
would undertake their own responsibilities. But I must say, based
on what Senator Rudman said this morning and based on my infor-
mation about the attitudes of Labor and Justice that I thought
were changing, that I am having second thoughts about it. We may
very well have to go in that direction, Mr. Chairman.

Senator HatcH. Thank you. I want to compliment both of you for
the work you have done and other members of your committee and
particularly Senator Roth for the efforts you have all put forward.

I hope that our two committees can cooperate together because
you have done some very good and interesting things, and we hope
to continue to do the same.

Senator NickLES. Thank you very much for your cooperation.

Senator NUNN. Thank you very much.

Senator NickLES. Our next witness will be Tim Ryan represent-
ing the Department of Labor.

Mr. Ryan, as Solicitor, you appear before this subcommittee. We
appreciated your appearing before the Permanent Subcommittee
on Investigations earlier last week and certainly for this statement.
As I am sure you are aware, your ears were open, there has been
some discussion about the inactivity in the Labor Department in
the past. I can also state with some pleasure that having discussed
at different times with Secretary Donovan a resolve, and this cer-
tainly was found to be the case at the Permanent Subcommittee on
Investigations, a very strong resolve to do everything within the
Labor Department’s legal authority to see if we could not clear up
labor racketeering in any way, shape or form. And I compliment
him for that and for his statement, and appreciate your input
before this subcommittee today.
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STATEMENT OF T. TIMOTHY RYAN, SOLICITOR, DEPARTMENT OF
LABOR

Mr. Rvan. I am pleased to appear before the committee and to
present to you the views of the Department of Labor on S. 1785. 1
request that the Secretary’s statement be entered into the record.

In his statement, the Secretary notes his strong support for legis-
lation which will strengthen our abilities to rid employee benefit
plans and labor organization of corrupting influences. The millions
of people who either belong to unions or are participants and
beneficiaries of plans or both should be secure in the knowledge
that their affairs are being managed by honest, trustworthy indi-
viduals.

Therefore, we urge the Congress to pass legislation to strengthen
the provisions of the laws which disqualify people convicted of var-
ious crimes from serving in certain positions relating to benefit
plans and labor organizations.

S. 1785 is a solid piece of legislation. The Secretary, in his state-
ment, highlights some sections which we believe should be modi-
fied. The Department of Justice will discuss other provisions which
are of concern to them.

But, all in all, I can tell you that the administration strongly
supports the basis of S. 1785, and we stand ready to work with you
to fashion the most effective legislation possible.

To my left I have with me Bob McGee, the Deputy Inspector
General of the Department of Labor. He and I will be glad to
answer any questions you or Senator Hatch have at this time.

[The prepared statement of Secretary Donovan follows:]
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STATEMENT OF RAYMOND J. DONOVAN
SECRETARY OF LABOR
SUBCOMMITTEE ON LABOR
COMMITTEE ON LABOR AND HUMAN RESOURCES
UNITED STATES SENATE
February 3, 1982

Mr. Chairman and Members of the Subcommittee:

I am pleased to be able to present to you the
views of the Department of Labor on S. 1785, the "Labor
Management Racketeering Act of 1981," which I consider
to be one of the most important pieces of reform legislation
affecting American workers to be considered by the
Congress in a number of years.

The labor movement is an essential element of
the American society, and the day-to-day lives and
futures of American workers and their families depend
on the integrity of officials of labor organizations
and employee benefit plans. We, as responsible government
officials, must insure that there are stringent enforceable
and enforced provisions of law which afford protections
to members of unions and participants and beneficiaries
of plans. Our laws must be obeyed. 1If pension plan
and union officials do not obey them, these people

should not be allowed to continue in their positions

of responsibility.
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S. 1785 is intended to greatly enhance the ability
of the Department of Labor to assure members of labor
organizations and participants in employee benefit
plans that the extremely important matters affecting
their daily working lives and their retirement years
are managed by people who are worthy of the trust
placed on them and who will make decisions without
regard to their own personal benefit.

The millions of participants and beneficiaries.
of employee benefit plans in this country should have
no reason to doubt that their funds will be invested,
controlled, and used by individuals who will not compro-
mise the trust and responsibility placed on them.

In like manner, the multitude of workers who belong

to labor organizations should have no reason to doubt
that union matters are being handled by people who

have the interests of the workers in mind, without
thought of personal profit. I believe it is imperative
that we put any egisting doubts to rest.

The people of this country have every right to
expect that contributions made to labor organizations
and employee benefit plans will be used solely for

intended purposes, to defray legitimate labor organiza-
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tion expenses and to provide benefits and administrative
costs of employee benefit plans. Employees should

have certain knowledge that contributions will be

put to no other purpose.,

Mr. Chairman, as a general statement, S. 1785
would amend the Employee Retirement Income Security
Act (ERISA) and the Labor-Management Reporting and
Disclosure Act (LMRDA) to strengthen their prohibitions
on individuals who have been convicted of certain
crimes from serving in positions of trust or influence
relating to employee benefit plans and labor organiza-
tions. The Administration strongly supports legislation
to effectuate this goal.

I would like to discuss some of the most important
features of 8. 1785 and highlight some of'the bill's
strengths and weaknesses as viewed by the Department
of Labor. However, before doing so, I would like
to note that our review of the predecessor to the
pending legislation, which was numbered S. 1163,
identified a number of significant problems. We believe
that the redraft of the legislation, S. 1785, has
resulted in a far superior product from both legal
and enforcement standpoints. There remain a few areas

of concern, some of which I will discuss. The Department

wh



44

of Labor, and I am sure other appropriate Federal
agencies, will work with this Subcommittee in order
to develop the most effective legislation possible
to ensure that labor unions and employee benefit plans
are rid of corrupting influences.

One of the most important features of the legisla-
tion is that the disqualifications on the individuals'

participation take place at the time of conviction.

Under the present relevant sections of ERISA and LMRDA,
the disqualification occurs on the date of conviction
or the final sustaining on appeal, whichever is later.
As I am sure the Members of this Subcommittee are
well aware, the appeals process can consume a lengthy
period of time. Two years is not unusual. Under
the present statutory formulation, convicted individ-
uals--people convicted of robbery, burglary, fraud,
embezzlement--can continue to exercise great influence
over benefit plans and labor unions and their funds
in their formal capacities for months, even years,
until the appeals process is exhausted. I believe
that this is intolerable and should not be allowed
to continue.

Mr. Chairman, inherent in our judicial system

is the principle of presumption of innocence until
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there is a finding of guilt by a court of law. An
individual should not be disqualified by law from
a union or benefit plan position because of mere accusation.
However, once a conviction is obtained, the presumption
of innocence disappears. The person is entitled to
use all avenues of appeal available; however, during '
that time he should not be allowed to serve, having
been found guilty by a judge or jury of a disqualifying
crime,

Let me give you an example of what has occurred
in the past due to the present loophole in the law.

There is a man in Florida who at one time was
the President of one union local, the manager of another,
President of the District Council, and also a trustee
of a benefit plan fund. He was convicted of embezzling
funds from six labor organizations and funds. While
these matters were on appeal, he remained in a number
of the positions until the convictions were eventually
sustained. He was later further convicted of illegally
transferring funds and has since been indicted for
still other allegedly illegal acts occuring during
the appeals period. It is estimated that $1 million

was taken during this period.

90-945 0—82——4
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Unfortunately, this is not an isolated case.
We could document others for you. They stand as testimony
to our conclusion that the statutory disqualification
should begin immediately at the time of conviction
so that further intolerable instances such as these
can be avoided.

S. 1785 retains the present lists of crimes under
both ERISA and LMRDA for which convictions result
in the statutory disqualifications. We do not agree -
with this approach. The list under ERISA is much
broader than under LMRDA. People convicted of a number
of crimes would be disqualified from serving employee
benefit plans, but not labor organizations.

We believe that if a crime is considered to be
of sufficient gravity to disqualify a person from
serving an employee benefit plan, it should also disqualify
the person from a labor organization position. The
need for honest, trustworthy people in important union
positions is equal for positions under both statutes.
Therefore, we recommend that all the specific crimes
which presently appear in either statute should be
combined in a single list and made to apply to both,
We also suggest the addition of conwviction for .ncome

tax evasion and the giving of false information to
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government agencies. We belieye that disqualification
for all of these crimes are relevant to the effective,
honest operation of a union and the administration

of a benefit plan.

In addition to the specific lists of disqualifying
crimes, the bill includes language which would further
disqualify an individual convicted of "any other felony
involving abuse or misuse of such person's labor organiz-
ation or employee benefit plan position or employment.”
Ssuch disqualifying crimes should not be limited to
felonies; misdemeanors should be included as well.

Many crimes characterized as misdemeanors are of a
sufficient serious nature as to justify disqualifications.
Also, use of the term "felony" could very well result

in an uneven application of the law because states

differ as to their classifications of crimes. What

is a felony in one state could very well be a misdemeanor
in its adjoining neighbor. A person convicted in

one state of a certain crime may be disqualified while
another in the next state convicted of the identical
crime, involving the identical facts, may not be.

We also question whether the unspecified crimes
should be limited to the individual's union or plan

position or employment. A person convicted of an
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unspecified crime would not be disqualified from ser-
ving--no matter how heinous or how related to that
person's activities for the plan or union that crime
may be--if it did not directly involve the individual's
position or employment.

Therefore, in addition to the bill's unspecified
crimes provision, we would favor language providing
for the disqualification of an individual convicted
of "any crime involving the abuse or misuse of a fiduciary
responsibility related to a person's labor organization
or employee benefit plan position or employment.”

We believe that this framework is of sufficient breadth
to disqualify those individuals who rightfully should
be prohibited from serving employee benefit plans

and labor organizations, while protecting those to
whom disqualification should not attach.

S. 1785 considerably broadens the union and benefit
plan positions from which convicted individuals would
be disqualified. IMRDA is presently narrowly drawn
and prohibits these people from serving labor organiza-
tions in only limited, although important, capacities.
ERISA has a broader list, but not as broad as S. 1785.
Embodied in the new legislation is the recognition

that people other than administrators, trustees, and
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consultants of plans, and officers and directors of
labor organizations, for example, exert considerable
influence over their operations.

For example, S. 1785 recognizes that companies
providing goods and services can be extremely influential
and can be in a position to manipulate funds or to
make very important decisions concerning them. 8. 1785
would disqualify an individual who is an officer,
executive, or administrative employee of a business
entity which provides substantial goods or services
to a plan or union as well those whose positions entitled
them to a "share of the proceeds" of such an entity.

It would further disqualify individuals who are in
capacities which involve decisionmaking authority,
custody, or control over the funds of a union or plan.
We believe there are some problems w: h the drafting
of the relevant provisions. However, these additional
disqualifications would be important changes in the
laws, and we wholeheartedly support their intent.

We also note that the bill deletes the "clerical/cus-
todial" exception from LMRDA. -~ .¢ stories are legion
of how this exemption has been used as a ruse by labor
organizations to hire otherwise disqualified individuals

as clerks or janitors but who actually serve in decision-

%



W2

i

50

making capacities, and at extremely high salaries.
Such practices cannot be allowed to continue, and
we therefore support the deletion of the exception
from LMRDA.

It is important that the bill be clear that any
individual who has been convicted of a disqualifying
crime prior to the date of enactment would be covered
by the bill. The millions of people who are presently
covered by plans and who are members of unions should
be afforded the immediate protections of the legislation.

And this is a point which I made before the Permanent
Subcommittee on Investigations when I testified in
October and which I think is important to reiterate.

We do not consider this legislation punitive in nature.
We are not imposing additional penalties on convicted
people. It is up to the courts to fix fines and/or
imprisonments for their crimes. This legislation

is protective in nature. It is intended to increase
the ERISA and LMRDA protections for the people whose
day-to-day lives are controlled by union officials

and whose futures are depeﬁdent on the actions and
decisions of benefit plan officials.

One further important aspect of the legislation

is the extension of the time of the disqualification.
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LMRDA and ERISA now provide for a five year ban on
the covered activities. This is a relatively short
period of time, and our experiences have shown that
it encourages disqualified individuals to stand by--sometimes
using the LMRDA "clerical/custodial" exception if
it is a union position, sometimes not--but often exerting
substantial direct or indirect influence with the
expectation that they will be able to assume or resume
a position.

S. 1785 would double the disqualification period
to ten years under both statutes. We believe that
a period of ten years, or longer, would discourage
such behavior and expectations.

We are aware of a case in which a union officer
was convicted of embezzlement, and as a result, he
was disqualified from serving 'in the positions which
are now covered for five years, the present ban.
puring his period of disqualification, he was hired
by the union as a chauffeur, and drove the union officers
about. Upon the expiration of the disquaiification,
however, he was immediately appointed as an organizer
for the union and was able to begin exercising great
official authority. Had the ban on activities been

longer, it is doubtful whether this person would have
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continued to serve as a chauffeur and then step richt
into a responsible position.

There is one aspect of the bill which we believe’
should be deleted. This is the provision that requires
that the salary of a convicted individual be escrowed
pending appeal. This will force labor organizations
and plans to make double payments--one to the account
for the benefit of the disqualified person and the
other to the person who is actually performing the
work., We believe that this is an inequity, especially
in light of the fact that of 983 LMRDA criminal cases
between 19+ 0 and 1978, fewer than one percent were
reversed on appéal. Although an employee benefit
plan probably could not establish such an escrow account
voluntarily under the present ERISA statute, we know
nothing in the law which would preclude a labor organiza-
tion from doing this on its own. However, we do not
believe that the establishment of an escrow account
should be mandated by the legislation.

I would like to discuss one other aspect of the
legislation. This section provides the Secretary
of Labor with the authority to detect and investigate
criminal violations of ERISA and "other related Federal

laws." The Congress authorized the Department to
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conduct criminal investigations under both LMRDA and
ERISA. However, in 1960 the Department delegated
much of the responsibility for these investigations
under LMRDA to the Department of Justice through a
Memorandum of Understanding, and the same was true
under ERISA pursuant to a 1975 Memorandum.

During my appearance before the Permanent Subcommittee
on Investigations I stated that it was my intentior
that our investigators pursue criminal violations
discovered in the course of their civil investigations.
That remains my policy.

However, the Administration at this time does
not support additional statutory authority to augment
the Department's responsibilities in this regard.
We and the Department of Justice though have been
charged by the Administration to review the Memoranda
of Understanding to see if they could or should be
modified to achieve more efficient criminal investigations
under LMRDA and ERISA. We will also study the unique
functions of our Inspector General's criminal investigators
who support Justice's Organized Crime Task Forces.
We will undertake this review immediately.

Mr. Chairman, let me reaffirm to you, this Subcommittee,

the Congress, and most importantly to the American

|
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people, the Department of Lébor's unwavering commitment
to protect workers and benefit plan participants.
We are working closely with the Department of Justice,
the Internal Revenue Service, and other Federal agencies
to insure that plans and unions are rid of corrupéing
influences. We will use every tool presently available
to us to safeguard the integrity of labor organizations
and benefit plans. And we would welcome the additional
tools that would be given to us by legislation such
as S. 1785 which will greatly enhance our ability
to achieve these goals. '

I want to reiterate our desire to work with you
to develop stringent enforcable and enforced provisions
of law which afford needed protections to all members
of labor organizations and all participants and bene-

ficiaries of employee benefit plans.

Senator Nickres. Thank you, Solicitor. We appreciate your ap-
pearance and also Mr. McGee. I was pleased to see you join us.

We heard Senator Rudman mention the possibility of the 90 per-
sons from the Inspector General’s office being transferred to Jus-
tice. Can you bring us up to date on what is the case?

Mr. Ryan. Yes, Senator. I will be glad to discuss from my stand-
point, where it is, and Bob may want to add something.

We have had discussions with high ranking officials of the De-
partment of Justice on the placement of the IG strike force person-
nel. I think there are between 85 and 90 individuals now presently
assigned. At present, our discussions have gotten to a point where I
do not think anything is going to come of them. Basically the situa-
tion is that individuals working for the IG’s office, that is paid and
supervised administratively by the Inspector General, work for the
different strike forces around the country. They take most of their
directives from the director of the strike force in any geographical
area. The only thing we have is basically a personnel function with
them. We investigated with the Department of Justice the possibil-
ity of closing this employment loop, that is, direct assignments of
the IG strike force personnel to the strike force. That proposal is
probably not going to come to fruition because of administrative
and personnel problems that exist within the Department of Labor
and at the Department of Justice.
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We, however, have agreed, as Secretary Donovan’s statement
states, to sit down with the Department of Justice to review specifi-
cally the memoranda of understanding which we have now dealing
with investigatory activities with the hope that we can specifically
identify the areas where we have authority and where they have
authority so we can minimize the type of problems that Senators
Nunn and Rudman mentioned and that Senator Hatch, I know, is
very concerned about. :

Senator NickLEs. I would certainly think that would be in order
to communicate. We need to work together and coordinate activi-
ties. There would certainly be some concern on behalf of many
Members of Congress if it would be interpreted that this transfer
would be in any way, shape, or form an advocation or resolve pros-
ecution of this type of activity.

Mr. Ryan. Senator, I can assure you, and I am sure Bob can, too,
as well as Lowell Jensen, the head of the Criminal Division, our
intent in reviewing this matter was to strengthen the labor racke-
teering enforcement activities, not to diminish those activities.

Mr. McGee. Senator, Mr. Ryan has described the status, as I un-
derstand it now, but I think it would be helpful to put the refer-
ence to these 90 some positions or people in specific context.

Within the Office of the Inspector General, there is a separate
distinct component to which the 90 people, of about whom 79 are
special agents, criminal investigators, are assigned and dedicated
exclusively and consistently to the Justice Department strike
forces. These are permanent assignments and they differ from the
special agents that handle the fraud investigations assigned to all
Inspectors General. It is that relatively small group of people
within the total investigative capacity of the Department that we
are addressing these issues right now. The Inspector General as-
sumed this responsibility after the passage of the Inspector General
Act in October of 1978. A

Mr. RyaN. Senator Nickles, if I could add to that some specific
numbers.

It appeared from Senator Rudman’s and Senator Nunn’s testimo-
ny that, at least from their standpoint, they understood that we
were discussing the movement of all investigators to the Depart-
ment of Justice. That is not the case at all. It was just the individ-
uals who were assigned directly to the strike forces. There was
never any discussion about the other LMSA investigators who are
in the LMSE and ERISA areas. We feel they should be in the De-
partment of Labor. We feel they should be conducting activities on
not only civil investigatory matters but also criminal.

Senator NickrLes. There is no advocation to move this away from
the Labor Department certainly as far as investigating violations
or corruptions in pension funds?

Mr. Ryan. No, Senator, not at all. There is some limit to the in-
vestigations that take place of pension plans through the strike
force activities, but most of that investigatory activity is directly
within the pension welfare benefit program. That function will stay
there. There has never been any discussion about that moving.

Senator NickrLes. Earlier we heard about the Central States’ in-
vestigation, and I alluded to the fact that millions of dollars have
been spent with very little actual movement from the Labor De-
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partment. Senator Nunn mentioned the lack of interest in the
Labor Department during the past years. I am not speaking so
much of last year as I am in the past.

What have you found to be the case? Why has there been a
shortage of initiative or effort to investigate and prosecute in areas
such as that or waterfront corruption cases coming from the Labor
Department?

Mr. Rvan. I am reluctant to armchair quarterback what took
place during the last administration. I do not know why there was
any reluctance, if there was.

Senator NickLes. Let me turn that question around. -

Did you find that possibly under past investigations, particularly
concerning the waterfront corruption or investigations of the
Teamsters Central States Fund, that the Labor Department was
aggressive in investigation and proceeding with prosecution?

Mr. Rvan. I would like to separate the issues because the office
that I run, the Solicitor’s office, has nothing to do with the investi-
gatory aspects of the longshore area. So I cannot speak directly to
that. I can speak directly to Central States because from both a liti-
gation and an investigatory standpoint, most of the individuals
working on that matter work for me in a special litigation task
force. The Central States litigation and investigation has been the
subject of oversight by the Senate Permanent Subcommittee on In-
vestigations. There is also very definitive interest on the part of
Senator Hatch vis-a-vis how the Labor Department has handled
Central States. Without casting any dispersions on anyone who was
involved in this in the past, my own sense is that the past adminis-
tration probably did not know what they had on their hands as far
as Central States investigation and litigation was concerned. It is a
massive piece of litigation dealing with millions and millions of
documents, with opposition provided by some of the finest trial
lawyers in the country, and it was a matter that did not receive
the type of priority that I think it should have received.

We have attempted to change that by the direct involvement of
high level political appointees, myself and other Presidential ap-
pointees. We have not left this to the career people. I can assure
you today that I have direct knowledge of what is going on and
every major decision that is made, I am making it, and we are co-
ordinating those decisions with representatives of the IRS, Treas-
ury, and Justice Department. We really do not do anything unless
we all sign off. I feel that at present—although it continues to be
frustrating, very frustrating because it was a massive piece of liti-
gation—we have a pretty good hold of both the pension case and
the health and welfare case and the related investigations that are
involved with Central States.

Senator NIckLES. You say the Labor Department now, or your
Solicitor’s office, is aggressively pursuing these cases. We are not
looking 3 years or 4 years from now and have to say, yes, the Labor
Department has been ineffective as far as movement in prosecution
of those cases?

Mr. Ryan. I would like to be able to say that there is a direct
correlation between our being aggressive and things moving for-
ward quickly. Unfortunately, there is not. We are being aggressive.
Any time we have a question of whether or not there have been
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violations of ERISA, we move quickly to either voluntary compli-
ance or we bring suit. As far as the timing is concerned, we unfor-
tunately do not have control over that totally. There is a Federal
district court judge in Chicago that has control over that, and there
are so many lawyers involved in this case, either representing indi-
vidual trustee defendants or third-party defendants, that it is diffi-
cult to project when this will move to finalization.

Senator NICKLES. You mentioned as Solicitor you do not have ju-
risdiction over some of the waterfront corruption cases, and I am
assuming that would be under the Labor Management Services Ad-
ministration.

Mr. Ryan. That is correct. Some of it is under the LMSE func-
tion. Some is also under the Inspector General’s office. In fact, I
know they have participated directly with the strike force in New
York, with the New York State—or New York City Organized
Crime Bureau in a very successful investigation involving the
Fulton’s Fish Market recently.

As far as the Solicitor’s office is concerned though, we are not
involved in any investigations. The only matters that we are in-
xl(lcl)}veq with involving the ILA are civil cases in Savannah and in

iami.

Senator NickLes. Mr. McGee, does the Labor Department have a
handsoff policy on some of the water corruption as we had heard?

Mr. McGeE. Senator, I have to respond in the context of criminal
investigations, which are associated with organized crime intrusion
into the labor union or pension benefits area which is the only area
that we are involved with. As Mr. Ryan said, all of the cases that
are developed in this context, the thrust of the investigations, the
targeting are accomplished between our special agents and the
strike force attorneys. In fact, the components of this group are
physically situated at the same location with the strike force.

So I would have to respond to you there is no lack of aggressive-
ness. The last 6 months of the last fiscal year brought 69 indict-
ments secured by strike force prosecutors growing out of investiga-
tions, either exclusively by IG agents assigned to those strike forces
or by those dgents acting in concert with other Federal agencies
but always under the direction of the strike force attorneys. So the
bottom line there is with the dedication of this group of people who
perform nothing but these investigations and do it within the
framework of the Justice Department strike force. There is no lack
of aggressive investigative attention to priority items.

Senator NickLEes. I might ask a couple of general questions.

As Solicitor, how many attorneys would you have working in this
area, Mr. Ryan?

Mr. Ryan. In the pension area, we have presently 51 lawyers. In
the LMS program, which is a decentralized program, there are 15
lawyers in Washington and then given the day-to-day require-
ments, the use of 250 plus lawyers in the field. However, as far as
litigation is concerned, the chief responsibility under the LMRDA
statute is with the Justice Department. They redelegate cases back
to us as they feel the need. So under the normal situation—but for
the four major metropolitan areas four SMSA’s—we handle all
that litigation also. But it is decentralized.
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Senator NICKLES. Are you opposed to the statement of Secretary
Donovan, regarding the last section of the bill which basically, in
my opinion, would somewhat reauthorize you to enforce these stat-
utes? Is that correct?

Mr. RyaN. The administration’s point, Senator, is that there is
no need for that provision in the statute. However, both the De-
partment of Labor and the Department of Justice have been direct-
ed by the White House to review the memoranda of understanding
to specifically set forth the type activities which the Department of
Labor should and should not accomplish in the ERISA and the
Labor Management Reporting and Disclosure Act areas.

Senator NickLEes. I would concur with the need to review it. How
much of a backlog do you have?

Mr. Ryan. In which areas, Senator?

Senator NickrLes. As Solicitor, how much of a backlog did you in-
herit and how much do you have today?

Mr. Rvan. Well, we enforce 108 statutes and have 30,000 plus
cases each year within the Solicitor’s office. In the area that I
know Senator Hatch is interested in, and we have been working
with him to provide what I think is a needed oversight of the
ERISA area, I can give you the case numbers in that area. I cannot
give you the actual case numbers in the actual LMRDA area. In
the ERISA area at present, we have 77 cases in active litigation.
We have 26 matters awaiting disposition. That is where we are
either trying to evaluate the prospects for voluntary compliance,
decide whether to try to work out some type of settlement agree-
ment or determine whether we should bring suit and against
whom. In the last year, we have closed 163 cases. Of the 163 cases
that we have closed, 66 were returned to PWBP, and PWBP initiat-
ed action to secure voluntary compliance. That is, the potential de-
fendant that was involved could agree to settle the case on a basis
which we found acceptable. I understand that 33 were referred to
the Internal Revenue Service. Two were referred to the Justice De-
partment. One was referred to the Pension Benefit Guaranty Corp.
Nineteen were closed because we did not feel that there was a vio-
lation of ERISA stated in the report of investigation. Fourteen
were referred back to the field for additional investigation, and 28
were closed because of a specific change in the situation, or because
they were very technical type violations which we felt were not

- suited for litigation. In some cases the violations were actually re-

medied, in others the plans had been terminated, and in others we
did not have active trustees that could be named as defendants. We
did identify during 1981 approximately four cases, I believe maybe
five—and I am still working through this now in anticipation of
Senator Hatch’s oversight hearings—where in specific areas the
statutes of limitation may have run. I hope we do get intc this in
the future, Senator Hatch.

The area of determining when a statute of limitation has run,

which in some cases is 3 years under ERISA, is very difficult be- -

cause we have to figure out when a report of the information was
first filed with the Government, and when the Department first ob-
tained actual knowledge of the violation, either in the form of a
5500 annual report or some other information we may have re-
ceived such as through administrative deposition, information de-
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livered in response to a subpena, interrogatories and the like. I
think that also when we finish our own internal investigation,
which is ongoing now, we will probably find that in some of the
cases where the statute of limitation ran, they ransbecause this
program was not given the type of emphasis that 9think it de-
serves. The prior administration did not spend the money, did not
invest the time, and did not invest the personnel in the ERISA pro-
gram which it deserved, and we have recently decided to change
that and change that radically. We are moving immediately about
25 percent more lawyers into this program. We are also reviewing
and have ongoing a pilot project in our western region in San
Francisco to see if this whole program can be decentralized because
my personal feeling is that every time the pension welfare benefit
program gives us a case, we should have essentially no reason not
to bring suit if we cannot come up with a voluntary compliance.
That is the general feeling.

Obviously there is some prosecutorial discretion, but the people
we have in the field doing ERISA investigations are very able and
there is no reason to pick and choose cases because we are trying
to make good law. This should be an enforcement program. The
people out there violating ERISA should know we are not going to
put up with that.

Senator NickLEs. When we conduct those oversight hearings, we
will actually find that your office has been more—I do not want to
say aggressive—selective in trying to prosecute those cases where
we have found violations of law?

Mr. Ryan. I hope so. If not, I think it would be a very uncomfort-
able hearing for me.

Senator NickLES. You mentioned that the Solicitor’s office has ju-
gls_di?ction under Landrum-Griffin. Could you shed some light on

is’

Did we have that same type of philosophy concerning ERISA vio-
lations as with Landrum-Griffin violations?

Mr. Rvan. I could not really answer that question. I can only re-
flect back on my past activities as a labor lawyer for management
and say at least my perception then was that the Department of
Labor was not too interested in actively pursuing violations of
LMRDA where they involved labor unions.

Senator NickLEs. We heard today from Senators who also heard
hours and hours of testimony, and certainly it is this
subcommittee’s position that we want to see a more responsive
Labor Department and not one that is not interested in carrying
out the law. This has really been the case. The Labor Department
has a tremendous black eye and one that needs to be remedied im-
mediately. Hopefully this hearing today, plus the amount of con-
cern that has been expressed by the Senators involved, will get the
attention of both Justice and Labor to do a more effective and a
more thorough job in carrying out the work that has been put
forth by the IG’s office and the strike force to actually see some
results from all the efforts. We can change the statute. Since we
received the testimony late, we have not had a time to review it,
but I assume you are in favor of increasing the 5 years to 10 years?

Mr. RyaNn. At a minimum. We think 10 is acceptable as a mini-
mum, but the bill as drafted is acceptable to us.
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Senator NickLes. Do you think we should have some flexibility,
up to 10, or should we go 5 to 10 or a minimum of 10?

Mr. RyaN. We think a minimum of 10 is acceptable and we
would be mowe than willing to sit down with the staff of your com-
mittee to disciss any possible modifications of that. .

Senator NICKLES. Are you in favor of increasing fines for viola-
tion of payoffs for anything over $1,000 becoming a felony? .

Mr. Ryan. Yes, Senator, we are. But the Justice Department will
be discussing that vis-a-vis the title XVIII rewrite and I would
defer to the Justice Department on that. _ :

Senator NickLes. The administration is in support of increasing
that to 10 but not under S. 1785, but under the Criminal Code revi-
sions? )

Mr. Ryan. I will let Mr. Jensen discuss that area. It is more in
his area than mine. _

Senator NIckLEs. Senator Hatch, do you have any questions?

Senator HarcH. You joined with the Justice Department in rec-
ommending that section 14 of the bill be deleted. This section seeks
to affirm, if not reaffirm, the Department of Labor’s authority and
responsibility to detect and investigate criminal activity. Yet the
PSI hearings clearly demonstrate that, in my opinion, the DOL, at
least under the previous administration, did not believe that it had
sufficient authority under ERISA to investigate information of a
criminal nature.

Could you precisely identify what the nature of DOL’s legal au-
thority is today? )

Mr. Ryan. Yes, Senator. We feel that the bill as drafted, which
essentially ties in a catchall other related crimes, is not in the in-
terest of the administration. We feel that the specific provisions
now set forth in the United States Code provide us with the au-
thority to investigate crimes under ERISA and under LMRDA.

As far as the Department of Labor’s legal authority, we feel that
our job is to primarily investigate the civil side of ERISA viola-
tions. That is not to say that we will not move forward on an ag-
gressive basis to review and investigate criminal activity. If we find
that we have an actual criminal violation or something that we
feel is close to a criminal violation, so we will immediately refer
that matter to the Department of Justice. The difference between
this administration and the last administration is that, as I under-
stand the statements of Secretary Marshall before PSI, we disagree
with his position that we do not have authority to move aggressive-
ly forward in identifying and investigating criminal matters up to
a point where we feel it should be referred to the Justice Depart-
ment. We will not walk in and say, oh, that is a potential criminal
violation, so we will not look at it. That is not what we are about.
We have made specific changes in that area and I can assure you
that there are a number of investigations which could relate to
criminal violations which are ongoing right now.

Senator HatcH. Do you believe or agree that the memorandum
of understanding with DOL entered into with the Justice Depart-
ment by which DOL relegated or delegated its authority to the
latter is in any need of revision?

Mr. Ryan. We think it is in need of review to determine what
the Department of Justice’s position is and what our position is.
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We are dealing with memoranda of understanding which are quite
old, and it is important that we sit down and let everyone under-
stand what is expected of us because it is clear, just from today’s
hearing, that some very influential Members of the Senate want us
to be quite aggressive, that is, the Department of Labor in this
area, and we are quite willing to please you in that regard.

Senator HatcH. How many pension cases involving the ILA did
you find?

Mr. Rvan. I could not give you the exact number, Senator. I
know that we had a pension strike force in Miami which involved
the ILA. We have one going—two or three cases in Savannah
which I would not characterize as corruption, but they do involve
ILA. That is on the civil side.

The IG strike force people have been actively involved with the
Justice Department strike force units in the criminal side.

Senator HatcH. Has the statute of limitations run on any of the
ILA cases, to your knowledge?

Mr. Ryan. I could not give you a definitive answer on that.

Senator HatcH. Do you know if the statute of limitations has run
on any of the Teamster cases?

Mr. Ryan. Again I could not give you an answer on that. If you
wanli, I will get back to you on both of those matters within this
week.

Senator HatcH. I would appreciate that.

Could you give us any reason why our committee was not noti-
fied with regard to the transfer of the 90 IG’s? Is there any reason
for that?

Mr. RyaN. Let me give two answers to that.

The first reason is that it was not at a point where we actually
thought that something was going to take place. Ii we had gotten
to a point where within the administration we had ironed out all of
the numerous problems that existed or exist with that proposal,
then, of course, we would have come to your committee and also to
PSI. Senator Nunn mentioned that a couple of months ago a De-
partment official contacted his counsel to talk about that item. I
was the person who contacted Mr. Steinberg and talked with him
about this. We, at that time, had not even decided to go over to the
Justice Department and talk with them about it. In retrospect, this
is probably one of those matters that we probably should sit down
and talk with you about, and at least as far as I am concerned,
before we do anything in this area in the future, I pledge that I
will do that with you.

Senator HarcH. Thank you.

The PSI investigation was critical of the Labor Department’s fail-
ure to monitor the benefits and administration account of the
Teamster funds.

Is the Department still monitoring this account or is it monitor-
ing this account?

Mr. RyaN. I did not hear the first part.

Senator HatcH. I was referring to the criticism by the Perma-
nent Subcommittee on Investigations. The criticism was that the
Labor Department failed to monitor the benefits and administra-
tion account of the Teamsters’ fund. So the question is, Is the De-
partment monitoring this account now?

90-945 0—82——5
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Mr. Ryan. Not only the Department of Labor but also the Inter-
nal Revenue Service.

Senator HaTcH. What actions has the Department of Labor
taken to gain access to all appropriate Teamsters’ documents?

Mr. RyaN. We have, over the last 2 years, been engaged in litiga-
tion to provide us with all of the relevant documents. From the
pension case side, which is captioned Donovan v. Fitzsimmons, we
have had access to almost all the documents we need, verging on 2
million.

In the other case which involves the health and welfare case
which is captioned Donovan v. Robbins, we have not been as suc-
cessful as we would have liked receiving documents from Amalga-
mated Insurance, which was the provider to the health and welfare
fund. I am pleased to inform the committee though that within the
last 2 weeks we have received a final decision from the Seventh
Circuit Court of Appeals ordering Amalgamated Insurance and the
health and welfare fund to produce all documents up until July of
1981. We are now in the process of production of all of those docu-
ments.

This, by the way, is the first time that the Government has had
access to all of the documents dealing with Amalgamated Insur-
ance.

Senator HarcH. That is great. But where precisely, to the best of
your ability to define it, does the Teamsters fund inquiry by the
Labor Department stand today?

Mr. Ryan. I would have to refer to the fact that we have muiti-
ple pieces of litigation going on. There are two primary cases, the
pension case and the health and welfare case. We are still in dis-
covery. We are in, I would say, more advanced discovery right now
in the health and welfare case than in the pension case because the
judge who is handling the case in Chicago, Judge Moran, has or-
dered discovery in the pension case suspended pending his determi-
nation of a proposed settlement agreement submitted by the Cen-
tral States and a number of plaintiffs’ lawyers in a case captioned
Douchek v. Sullivan. We have moved to intervene in that case.

We have also asked the court to disapprove the settlement agree-
ment. We expect some resolution of that issue within the near
term. In fact, a hearing was set before Judge Moran on Thursday. I
believe it has been delayed to next week because counsel for the
Central States found themselves snowed in in different locations.

Senator HatcH. Questions were raised by PSI that Labor Depart-
ment officials working on the Teamsters inquiry are still working
in this area.

Are any or all of those officials still working in this area, and I
am ta?lking about the people that were mentioned in the PSI testi-
mony?

Mr. Ryan. Yes, Senator. I am not familiar with all of the individ-
uals that testified at PSI. As far as the individuals who were work-
ing in the Solicitor’s office in the special litigation operation, we do
not have at present any of the prime individuals who were working
on the Central States case working on it now. We still have some
individuals assigned to our office. They have been moved, however,
to other sections of the Department working on details.
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Senator HatcH. What kind of backlog involving the labor union
and pgnsion abuses did you find when you took over as Solicitor of
Labor?

Mr. Ryan. When we came in, we had 54 cases in litigation and
185 awaiting disposition. As I said before, we now have 77 in litiga-
tion and 26 awaiting disposition.

From my own perc-nal standpoint—and I have mentioned this to
you on a number of occasions, Senator Hatch—the pension area
was not given the type of enforcement or personnel really neces-
sary to do the job. We need more people. We need to spend more
time. We need for the participants in these pension and health and
welfare plans to know that the Federal Government will do every-
thing in their power tc make sure that when they retire, their
funds are there with a reasonable amount of investment and inter-
est.

Senator HaTcH. Just one final question.

Why have you follis down at the Labor Department kept on sev-
eral people in po'-y areas, as I brought up with Senator Nunn,
just to mention Xotch-Crino, who have been directly accused of
being responsible for past abuses and fz:lure, and the one in partic-
ular I can think of, there is an awful lot of evidence in Kotch-Crino
that there is an awful lot of impropriety.

But as I view it, he is still down there in a policymaking position.

Mr. RyaN. As you know, and you mentioned in your testimony,
the Kotch-Crino report has been the subject, and currently is the
subject, of review by the Justice Department. And I think the ques-
tion of what is happening with that review is best posed to Mr.
Jensen who has the Criminal Division. As far as to my knowl-
edge——.

Senator HatcH. You have read the report?

Mzr. RyaNn. Yes, Senator, I have, and I can——.

Senator HaTcH. You admit that the serious allegations are seri-
ous allegations against certain employees of the Department of
Labor?

Mr. RvaN. The most serious allegation, as far as I am concerned,
vis-a-vis the Kotch-Crino report, is the allegation that someone had
the audacity to try to destroy .

Senator HaTcH. That is serious enough. But there were other al-
legations of improper conduct, improper administration, improper
delays, improper interference with Labor Department investiga-
tions and other investigations, what appear to be absolute overt ac-
tions that anybody in his right mind would call improper.

Mr. Ryan. I will not defend those types of activities.

Senator HatcH. But you agree those allegations are there?

Mr. RyaN. They are serious allegations.

Senator HatcH. And I described it accurately?

Mr. Ryan. With serious allegations one should conduct a serious
investigation to determine if there really is any merit to those alle-
gations. And I believe that that is ongoing at present.

Senator HaTcH. But is it not true that I have described these al-
legations and accusations against certain individuals quite accu-
rately without going into their names or precise allegations?
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Mr. Ryan. That is correct. And I can assure you that any individ-
ual specifically mentioned in that report has been at least removed
from any involvement with Central States case.

Senator HarcH. That is the problem. This one person is right
there making policy and he has had serious allegations of interfer-
ence, if not obstruction of justice.

Mr. RyaN. I am not aware of any individual that would be in
that situation, Senator.

Senator HatcH. One man involving the Teamsters inquiry, for
instance, was brought to the District of Columbia and was even
promoted.

Mr. Ryan. I am not aware of that, Senator. I can assure you that
that individual does not work for the Solicitor’s office, and if he
works for another operating entity of the Department, I am not
aware of it.

Senator Hatcu. Thank you, Mr. Chairman.

Senator NickrLes. Thank you, Mr. Ryan. We appreciate your co-
operation, also that of Secretary Donovan in providing insight and
input into Senate bill 1785. We'will continue to work with you and
your staff to see if we cannot resolve some of the other disagree-
ments we may or may not have on the legislation. Hopefully, we
can come up with something in the not too distant future which
will basically ac’-ieve what we are after.

There may be additional questions that myself or Senator Hatch
may wish to ask you for the record, to tie up some of the loose
ends, particularly between Labor and Justice, and also between the
branches of Labor, Mr. Dotson’s office and your office, in coordina-
tion, in resolving what jurisdiction should be open to which.

Mr. Ryan. Would you want me to wait until the Justice Depart-
ment testifies?

Senator NickrLes. I would appreciate it if you would. We are
under some time constraint and we will have to move fairly rapid-
ly. But if you would, I would appreciate it.

Thanks very much.

Our next witness will be Lowell Jensen, Assistant Attorney Gen-
eral of the Criminal Division.

Your entire statement will be incorporated in the record.

STATEMENT OF D. LOWELL JENSEN, ASSISTANT ATTORNEY GEN-
ERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE, ACCOM-
PANIED BY DAVID MARGOLIS, CHIEF OF ORGANIZED CRIME
AND RACKETEERING SECTION, CRIMINAL DIVISION

Mr. JENSEN. I had undertaken an effort to do a summary but I
will try to summarize even that.

On my right I have with me David Margolis, who is head of the
organized crime strike force operation in the Department of Jus-
tice, and on my left is Jerry Toner, who is head of the labor unit,
should there be any need for specific inquiry.

Senator NickLEs. Mr. Margolis is what?

Mr. JENSEN. Chief of the organized crime force operations within
the Department of Justice.

So all of the strike force activities that have been alluded to al-
ready would be within his direct supervision.
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I am pleased to be here today to present the views of the D
ment of J ust’l’ce on 8. 1785, a bill entitled the “Labor Racketgg'?g;
Act of 1981.” Because the bill affects the Federal regulation of
labor-management relations and the internal operation of labor
unions and of employee benefit plans and changes the current in-
vestigative jurisdiction of the U.S. Department of Labor. I shall
separately d1§cuss each of the bill’s three major proposalé. I note
that the J ustice ]_)epartment’s comments on S. 1785 are more fully
set forth in a written statement and in a letter to you, Mr. Chair-
man, and that would be forwarded to the committee. I would ap-

preciate if that statement would also be mad
Senator NickLEs. It will. made a part of the record.

[The letter referred to follows:]

90-945 0—82——6
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U. S. Department of Justice
Office of Legislative Affairs

’@98&?

Office of the Assistant Attorney General Washingron, D.C. 20530

FEB 09 1982

Honorable Donald Nickles
Chairman

Subcommittee on Labor
Committee on Labor and
Human Resources

United States Senate

Washington, D. C. 20510

Dear Mi. Cliairman:

This is a response to your request for the views of the
Department of Justice on S.1785, a bill entitled the "Labor Management
Racketeering Act of 1981."

For the reasonts discussed below, the Department of
Justice recommends against enactment of Section 2 of the
bill which would increase the maximum penalty to five years'
imprisonment and a $15,000 fine for any violation of 29
U.S,C. 186 where the amount of money or thing of value
exceeds $1,000. However, because the Department of Justice
supports the elevation of what is now a violation of 29
U.5.C. 186 to a felony in certain cases, the Department
recommends that a "labor bribery" statute be enacted as part
of Title 18, United States Code, which would impose felony
penalties in cases involwing a high risk of corruption in
labor-management relations and which would uniformly
prohibit corrupt payments in all industries now covered by
the Taft~Hartley and Railway Labor Acts.

.Tpe Department of Justice recommends enactment of those
prov.sicns of the bill which would amend Sections 504 and
llll_of Title 29, United States Code, with respect to the
p;ohlbltion of persons holding offices in and certain posi-
tions related to labor unions and employee benefit plans
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upon conviction of certain crimes. However, the Department
of Justice further recommends that the bill be amended, as
suggested below, with respect to the inclusion of certain
crinzs and positions, procedures concerning the prohibition
of service by corporations and partnerships, the prohibition
in 29 U.S.C. 504 on service by members of the Communist
Party, the level of scienter required under 29 U.S.C. 504,
and the effect of any amendment on outstanding convictions.

Finally, the Department of Justice does not support the
blanket conferral on the Department of Labor, concurrently
with the Federal Bureau of Investigation and other
investigative agencies, of the responsibility and authority
to investigate all criminal violations related to employee
benefit plans, including those of offenses contained in
Sections 664, 1027 and 1954 of Title 18, United Stated Code.
Therefore, the Department of Justice recommends against the
enactment of Sections 12, 13 and 14 of the bill.

DISCUSSION

Proposed Elevation of 29 U.S.C. 186
To a Felony in Certain Cases

Recent convictions involving labor-management corrup-
tion on the waterfront and in other industries have
demonstrated the continuing need for strong federal legisla~
tion to deter the use of extortion, bribery, and payments
involving conflicts of interest among the parties to collec-
tive bargaining. However, the current penalty for the
substantive offense under 29 U.S.C. 186, a misdemeanor, is
limited to a maximum fine of $10,000, imprisonment for not
more than one year, or both. Although a violation of
Section 186 also can be a predicate offense for purposes of *
the Racketeer Influenced and Corrupt Organizations (RICO)
Act (18 U.S.C. 1961-1968), prosecution under the latter
statute requires a pattern of racketeering activity, whereas
Sectiot 186 is aimed at singular criminal acts. In our
view, the gravity of the penalty for an isolated payment or
receipt, which may reflect a significant corruption of
labor-management relaticns and which may or may not involve
a substantial amount of money, is not always sufficient for
the crime.
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Therefore, the Department of Justice recommends tbat
legislation be enacted which Woulq impose felony sanctions
on any employer or person acting in the interest qf an
employer who offers, gives, lends,‘or agrees to give or.lend
anything of value to a labor organization, or to an officer
or agent of a labor organization fo; or because of the )
recipient's conduct in any transaction or matter concerning
such labor organization. The statute Wogld impose
equivalent sanctions on anyone who solicits, demands, )
accepts or agrees to accept anything of value, the offering
of which constitutes an offense by the employer or person
acting in his interest. Legislation of th%s kind has been
considered by the Congress in connection with proposals for
a uniform criminal code. 1/

We believe that such a statute would more appropriately
focus the imposition of felony sanctions on the corrupt
nature of the payment in conformity with existing federal
statutes which cover bribery and graft in other contexts. 2/
We further recommend that the penalty for a felony violaylon
include imprisonment for not more than five years, a maximum
fine of $15,000 or three times the monetary eqguivalent of
the thing of value, whichever is greater, or both a flpe and
imprisonment, in a manner similar to the felony provisions,
under 18 U.S.C. 20l(a)-(e) {(bribery of public officials).
Because the proposed offense would in effect supplant the
only provision of 29 U.S.C. 186 which requires a nexus
between the payment and the recipient's office, 29 U.S.C.
186 (a) (4) , we further recommend that Subsection 186(a) (4) be
repealed.

On the other hand, we believe that the malum prohibitum
violations with respect to payments to and recelpts by union
officials in violation of Subsections 186{a) (1) and (a) (2)
should continue to be treated as misdemeanors in Title 29,
United States Code. Under current law, criminal liability
under 29 U,S.C. 186 is not limited to situations involving
bribery or extortion, But also extends to payments and
receipts which might potentially affect the union official's
loyalty to the employees whom he does or could represent.

17 See, e.g. S.1630, 97th Cong., lst. Sess. (1981),
Section 1752 (Labor Bribery); S.1722, 96th Cong., lst. Sess.
(1979), Section 1752 (Labor Bribery); S.1437, 95th Cong. 2nd

Sess. (1978), Section 1752 (Labor Bribery) ‘as passed by the Senate.

2/ See, e.g., 18 U.S5.C. 1954 which imposes felony
sanctiIons 1In regard to payments made in connection with
matters relating to employee benefit plans; see also 18
U.S.C. 201 and the distinction between penaltiés for
"bribery"” and the payment of unlawful "gratuities."
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The statute prohibits all knowing payments, loans, and
deliveries of things of value, or agreements for the same,
from an employer, or a person acting in the interest of an
employer, to a labor union or union official whose status is
covered by Subsections 186(a) (1) or (a)(2) regardless of
whether or not the payment or receipt is made because of the
union official's status and because of some corrupt purpose.
Only those payments which are specifically excepted in
Subsection 186(c) may lawfully be made and received.

The continuing presence in Section 186 of a general
prohibition against employer payments to labor organizations
and representatives of employees is necessary for purposes
of the criminal and civil enforcement of restrictions in 29
U.S.C. 186(c) on an employer's withholding and payment of
union members' dues, contributions to union-sponsored
pension and welfare benefit trusts, etc. Moreover, because
conviction for the unlawful receipt of or demand for any
payment prohibited by Subsections 186(a) (1) or (a)(2),
regardless of its amount, is fully consistent with convic-
tion for conduct egquivalent to bribery or extortion, 4/ the
misdemeanor offense will continue to be a useful vehicle for

3/ See, e.g., United States v. Ricciardi, 357 F.2d 91,
99-100 (2nd Cirx .Y, cert. denied, 384 U.S. 942 (1966), which
holds that the receipt of payments motivated by personal
friendship is not exempted from prosecution under subsec-
tions (a) (1) and (b) (1); United States v. Pecora, 484 F.2d
1289, 1294 (3rd Cir. 1973), which upheld an indictment under
subsections (a) (1) and (b){(l) of a union official who
received part of the proceeds from a testimonial dinner to
which he knew employers had contributed despite the absence
of the evidence showing the union official's solicitaticn of
contributions, exercise, of influence on behalf of the con-
tributing employers, or other "corrupt purpose"; and United
States v. Thompson, 466 F.2d 18 (W.D. Pa.), aff'd without
oplinion, 588 F.2d 825 (3rd Cir. 1978), where the union
official's acceptance of unsolicited Christmas gifts from an

employer resulted in conviction under subsections (a) (1) and
{(b) (LY.

4/ See, e.g., United States v. Kramer, 355 F.2d 891, 896
(7th Cir.), vacated in part on other grounds, 384 U,S. 100
(1966) .
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ini i the coercive

bargaining and for prosecution wbere ive
gizgent gf extgrtion cannot be estapllshed as a practical
matter because of the employer-victim's unw1lllngne§s to

admit that the unlawful payment was made under duress.

In addition to bringing labor gribery agdggzg:;uégto
i with other federal statutes coverin

;Z;iZizgiyawfelony offense in Title.lSZ United Stgtes Code,
Yas the advantage of closing.the §x1st1ng gap, yhlch ox;}e5
~ourt has characterized as "illogical and inequitable, 5/
between the criminal penalty for emp;oygr pgyments‘to lador
representatives in the railway and airline 1ndu§tr1es an 4
the penalty for similar payments in all industries covere _
by the Taft~Hartley Act. Employer.payments tg labor repre
sentatives in the railway and airline industries are not
prohibited by 29 U.S.C. 186, but rather are prohibited by
Section 2, Fourth of the Railway Lapor Act (45 U.S.C. 152)
which carries a maximum penalty of imprisonment for 6 s
months, $20,000 fine, or both.. 45 U.S.C. 152, Tenth and 4
U.S.C. 181. Enactment of Section 2 of the bill and
elevation of 29 U.S.C. 136 to a felony would hgve thg effect
of further widening the gap in penalties. By‘lgc}udlng the
railway and airline industries within the definitional terms
of a new felony offense in Title 18, Fhe gap can be.closed
with respect to prohibited payments without disrupting other
regulatory provisions contained in each Act. 6/

Therefore, we further recommend that the felonz offense
described above include the definition of the term "labor
organization" used in Section 3 of the Labor-Management .
Reporting and Disclosure Act of 1959 (29 U.S.C. 402), which

5/ United States v. Davidoff, 359 F. Supp. S?S,'547
Te.D.N.¥.71973), dismi251ng for lack of ]urlsdlct%on an
indictment under 29 U.S.C. 186 which charged a union
official with the receipt of payments from an airline
employer.

6/ See, e.g., United States v. Winston, 558 F.2d 10§ (24
Cir. I977),, a prosecution of an employer under the Railway
Labor Act for the alleged willful exercise of influence and
coercion of employees in matters involving employee )
representation, subject matter which would be an u@falr
labor practice in industries not covered by the Railway
Labor Act. Both 29 U.S.C. 186 and the 45 U.S.C. 152 also
provide for civil enforcement.
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expressly includes labor unious in the railway and airline
industries. We suggest that the felony offense generally
follow the definitional format of S.1630, 97th Cong., lst
Sess. (1981), Section 1752 insofar as the definitional terms
are relevant to the proposed felony offense. 1/

General Comment on the Amendment of 29 U.S.C.
§§504 and 1111: (S8.1785, Sections 3 through 11)

Because the Department of Justice believes that labor
unions and employee benefit plans must be free of the
control or influence of persons who pose a danger to the
integrity of such organizations, as demonstrated by their
conviction of significant crimes, the Department supports
those portions of the bill which would strengthen Sections
504 and 1111 of Title 29, United States Code, and bring the
two companion statutes closer to conformity as to the crimes
and positions covered. Therefore, the Department of Justice
supports those portions of the bill which would amend both
Sections 1111 and 504 and 1) elevate each statute to a
felony with the uniform result that violation of either
statute will carry a maximum sentence of imprisonment for
five years, $10,000 fine, or both (Sections 5 and 9,
respectively, of the bill); 2) extend the period of
prohibited service under each statute from five to ten years
after conviction, or after the end of imprisonment,
whichever is later (Sections 4 and 8 of the bill,
respectively); and 3) impose the disability of each statute
in all cases immediately upon conviction in the trial court
from date of judgment, regardless of whether the judgment
remains under appeal (Sections 6 and 7, and Sections 10 and
11, respectively, of the bill).

With respect to the issue of whether compensation,
which might be otherwise due a convicted person, should be
placed in escrow pending the outcome of any such appeal, the
Department of Justice defers to the Department of Labor. We
are advised that the Labor Department objects to the escrow
provisions of the bill by reason of their possible conflict
with existing law.

T/ 5.1630, Section 1752 contains a specific definition for
labor organization" which also includes federal employee
unions within its coverage.
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On the other hand, although the Department gf Ju§tice
supports the bill's enlargement of the list of disabling
crimes in each statute to also includg certain offenses
involving abuse or misuse of the convicted person's labor
organization or employee benefit plan position or
employment, we believe that such additional crimes shguld
not be limited to felonies (Sections 4 and 8 of the bill).
We also recommend that the larger list of specifically
enumerated crimes now contained in Section 1111 be added to
Section 504. We comment below on what we believe should be
an appropriate format for bringing the two statutes into
conformity as to disqualifying crimes.

The Department also opposes enactment of particular
provisions of the bill which, in its opinign, would unduly
expand the scope of the statutory prohibitions at the
expense of union members' control of their own ) .
organizations, the principle of union democragy which is
embodied in the federal labor laws, and the rights of
persons who do not occupy positions of real influence with
respect to unions or employee benefit plans. We comment
below on each new position added by Sections 4 and 8 of the

bill.
Disqualifying Crimes

There is presently a disparity between the list of
crimes in Section 504 and the larger list of crimes included
in Section 111l despite the complementary application of the
two statutes in certain cases which involve union-affiliated
benefit plans. An individual convicted of perjury, for
example, is forbidden to administer or be employed by an
employee benefit plan, but he is free to occupy a
responsible position in a union which is affiliated with the
same plan and to bargain with employers about the funding of
that plan. This disparate result also occurs whenever a
person is convicted of ‘one of the federal statutory crimes
listed in Section 1111 which does not equate to any of the
generic crimes listed in Section 504. 8/ This anomalous
treatment results despite the fact that a union official and

8/ For example, any conviction under 29 U.S.C. 186
covering prohibited payments from employers to union
officials is a disabling offense under Section 1111.

Because 29 U.S5.C. 186 is not expressly enumerated in Section
504, however, disgualification under Section 504 requires
that the crime be equivalent to or a predicate for one of
the generic crimes listed in that statute. See, e.qg.,
Hodgson v. Chain Service Restaurant, Luncheonette, and Soda
Pountain Employees Union, Local 11, 355 F. Supp. 180
(S.D.N.Y. 1973).

e et e e e e
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an gmployeg benefit plan official both occupy fiduciary
positions in their respective organizations and may

sometlmes.owe fiduciary responsibilities to an identical
class.of individuals who as union members participate in
benefit plans sponsored in whole or part by their union.

Thereforg we recommend that the list of specifically
enumerated crimes in both statutes be identical. We believe
that the larger list of crimes in Section 1111 generally
reflects a more adequate basis of protection for union
members equal‘to that which they already hold as pension and
welfarg beneflt.plan.participants. Inclusion of the Section

t@e generic gr%mes of fraud, kidnaping, and perjury. The
list of specific crimes in Section 1111 would also provide
new protection under Section 504 with respect to persons
convicted of the following statutory crimes:

1) those misdemeagor violations of 29 U.S.C. 186 for
paymen?s to union officals which could not
otherwise be characterized as bribery;

2) thqse payments to benefit plan officials,
union officials, employers, and service
providers in violation of 18 U.5.C. 1954 which
could not otherwise be characterized as bribery;

3) those deprivations of union members' rights
t@rough the threatened use of violence in
v1olat%on of 29 U.S.C. 530 which could not
therylse be characterized as murder, assault
w1?h intent to kill, or assault which inflicts
grievous bodily injury;

4) t@ose mail and wire fraud schemes in violation of
Title 18, United States Code, Chapter 63 which
could not otherwise be characterized as grand
larceny or embezzlement;

5) the falsification of records and re i
; ports required
by Tlple I of the Employee Retirement Incomg
gecurlty Act of 1974 (hereafter referred to as
"ERISA") (18 U.Ss.cC. 1027);

6) the misde@egnor for coercive interference with
giz§)part1c1pants' rights under ERISA (29 u.s.c.
i
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7) the reporting and record keeping misdemeanors
under ERISA (29 U.Ss.C. 1131);

8) the misdemeanors under the Labor Management
Reporting and Disclosure Act of 1959 (hereafter
referred to as "LMRDA") which relate to the
bonding of union officials (29 U.S.C. 502),
prohibited loans from unions (29 U.S:C. 503(a)) .,
and payments of criminal fines by unions and
employers (29 U.S.C. 503(b));

9) those felony violations relating to all chtrolled
drug substances described in Title ?l, United
States Code, which could not otherwise be
characterized as violations of "marcotic laws";

10) any crime described in 15 U.S.C. 80a~9(a) (1)
relating to the Investment Company Act of 1940,
as amended;

11) a violation 18 U.S.C. 874 relating to kickbacks
on federally financed public works;

12) obstruction of justice in violation of 18 U.S.C.
§§1503, 1505, 1506 and 1510;

13) a conviction under 29 U.S.C. 504 or 29 U.S.C.
1111; and

14) conviction for any attempt to commit the
specifically enumerated crimes.

Accordingly, the Department of Justice recommends_that
Section 8 of the bill be amended to prohibit service under
Section 504 by reason of conviction for all the crimes
currently listed in Section 1111 which are not listed 1n
Section 504.

Although we support the bill's prohibition against
service by convicted felons if their crime involved the
abuse or misuse of labor organization or benefit plan
position or employment, we believe that conviction for
crimes involving an abuse of such positions generally
carries a grave risk to the integrity of unions and benefit
plans regardless of whether the particular crime was
punished as a felony or misdemeanor. Persons convicted of
misdemeanors under federal and state law are currently
disqualified by reason of the generic nature of the crimes

ey
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now listed in both statutes 9/ and without regard to union
or benefit plan affiliation. 10/ Therefore we believe that
any new class of convictions which directly focuses on an
abuse of union or benefit plan position should continue to
include misdemeanor and felony convictions in a manner
consistent with treatment given specific crimes listed in
both statutes. We see no reason why a person who commits
any crime specifically involving an abuse of his union or
benefit plan position should be regarded as less of a
potential threat to the integrity of his organization than
the person who has been convicted of a specifically
enumerated felony or misdemeanor which in no way involved
his union or benefit plan employment. Accordingly, we
recommend that Sections 4 and 8 of the bill be amended
further to provide for disqualification under both Sections
504 and 1111 by reason of conviction for "any crime
involving the abuse or misuse of such person's labor
organization or employee benefit plan position or
employment; or conspiracy to commit such crimes; or attempt
to commit any such crimes, or a crime in which any of the
foregoing crimes is an element . . .."

Enlargement of the Class of
Persons Prohibited from Service

Although we support the concept of bringing Sections
504 and 1111 into conformity with respect to positions which
have substantially equivalent responsibilities, we believe
that labor organizations and employee benefit plans should
continue to be treated independently in view of the separate
definition of certain positions and terms by the Labor
Management Reporting and Disclosure Act (LMRDA) and the
Employee Retirement Income Security Act (ERISA),
respectively. Indeed, the bill does not purport to
consolidate the two statutes. Therefore, we suggest that
all treatment of positions in labor organizations be

1

9/ United States v. Priore, 236 F. Supp. 542 (E.D.N.Y.
T964) (state misdemeanor for conspiracy involving extortion
results in disqualification under Section 504).

1.0/ See, e.g., Lippi v. Thomas, 298 F. Supp 242, 248
{4.D.Pa. 1969) (bank larceny under 18 U.S.C. 656 which did
not involve union conduct results in bar from union
position); Viverito v. Levi, 395 F. Supp. 47 (N.D.Ill.
1975) (embezzlement from a federal savings and loan
association results in a bar from benefit plan position).
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eliminated from Subsections 4(a) (1) through 4(a)(§) of the

bill which amend 29 U.S.C. 1111. This would require

omission of references to "any labor organization" in '

Subsections 4(a) (2), (5), and (6) in addition to deletion of

Subsections 4(a) (3) and (a)(4). Similarly, we suggest that

all treatment of positions in employee benefit plans be

eliminated from Subsections 8(a) (1) through 8(a) (6) of.thg

bill whkich amend 9 U.S.C. 504. This would require omission

of references tc "anv employee benefit plan® in Subsect%ons

8(a)(2), (5) and (6) in addition to deletion of Subsection .

8(a) (1).

- Because the disqualification of service in regard to
employee benefit plans would be confined to Section 1111

under the format which we recommend above, there would v

clearly be no need to recite the list of benefit plan-~-
related positions in Section 3 as well as in Section 4 of
the bill. That is, there would be no need to separately
describe the class of persons holding employee benefit plan
positions apart from the class of persons holding union
positions under our suggested format for purposes of an
amendment of Section 111l. Moreover, we note that the
recitation of benefit plan-related positions in Section 3 of
the bill is not coextensive with the list of benefit
plan-related positions in Section 4. Section 3 only recites
the positions listed in Subsections 4(a) (1) and (a) (2) and
omits the benefit plan-related postions specified in
Subsections 4(a) (5) and (a) (6).

In any event, we oppose the enactment of Section 3 of
the bill inasmuch as it may give rise to the argument that a
convicted person who is barred from service in the positions
listed in Section 4 must have been a benefit plan
administrator, etc., prior to or at the time of his
conviction or imprisonment. That is, Section 3 of the bill
would amend Section 1lll(a) to read "No person who is an
administrator [etc.] who has been convicted of, or has been
imprisoned as a result 'of his conviction of [the enumerated
crimes] shall serve or be permitted to serve (1) as an
administrator [etec.] . . .." Because the Section 1111
disability currently applies, and will continue to apply
under the format of the bill, to certain specifically listed
crimes which have no connection to benefit plan employment,
any such interpretation of the statute, as amended, would be
contrary to the remedial purposes of Section 1111 as
originally enacted and a significant retreat from current
law., Section 1111 currently states unequivocably that "no

7

person" who has been convicted of certain crimes shall serve
in certain benefit plan~related positions. 11/ In our view,
any person who has been convicted of bank eﬁBézzlement, for
examgle, and who has not persuaded the United States Parole
Commission that his service would be in accord with the
purposes of ERISA Title I should be barred for the statutory
period from later entering a benefit plan~related position
regardless of whether he has ever held such a position
before. Therefore, we recommend against enactment of
Section 3 of the bill.

Representative of an Employee Benefit Plan:
Section 4(a) (1)

We endorse the bill's inclusion of the term "any
reprgsentgtive in any capacity" with respect to disqualified
service w1tp employee benefit plans, Although the current
list of positions in 29 U.S.C. 1111 (a) (1) includes the term
"agept," this amendment should clarify the statute's broad
appllcgtion to any person who deals on behalf of the plan
even without express authority or compensation.

Consultant to a Labor Organization:
Sections 8(a) (2), 10(c) (2)

We support the inclusion within 29 U.5.C. 504 of the
term."consulyant," which currently applies to compensated
Service previders of employee benefit plans under 29 U,S.C.
;lll(c)(Z). Because of the fiduciary responsibilities
imposed on union officers and employees by the LMRDA, we
think that it is reasonable for a union official, just as it
1ls reasonable for an employee benefit plan fiduciary
cgrrently, to exercise care in selecting the persongs who
will advise, represent, or otherwise provide assistance to
the union concerning its establishment or operation when he
knows that the individual or entity will be compensated,
directly or indirectly, from union funds. The bill imposes
a penalty on persons who knowingly employ or retain a
convicted individual or entity.

11/ The legislative history of ERISA speaks of the
pruvision as barring "all persons convicted of certain
listed criminal offenses." H. Rep. No. 93-533 on H. R. 2,
93d Cong., lst Sess. 11 (1973).
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We suggest that any reference to a "labor organization"
in the definition of ¢onsultant be omitted in Section
6(c) (2) of the bill and that any reference to any "employee
benefit plan" be omitted from Section 10(c) (2) of the bill.

Adviser to any Labor Organization or Employee
Benefit Plan: Sections 4(a) (2) and 8(a) (2)

Because the term "adviser" is listed separately from
the term "consultant," we infer that one may be prohibited
from being an adviser on any subject matter to a benefit
pPlan or labor union regardless of any arrangement with
respect to compensation for services rendered. Because of
their special expertise, insurance consultants and financial
advisers, for example, have considerable influence on
employee benefit plans and their affiliated labor
organizations regardless of the source of their
compensation. Therefore, the Department of Justice supports
the inclusion of the term "adviser" in 29 U.S.C. §§504 and
1111.

Employee or Representative of Any Labor
Organization: Section 8(a) (3)

We strongly endorse the bill's elimination of the
eXception for exclusively clerical and custodial employees
which is currently found in 29 U.s8.C. 504, Frequently, the
clerical exception is used as a vehicle for the rehiring,
some times with substantial salaries, of convictegd
individuals who have vacated union office, but who continue
to exercise the influence and control formerly enjoyed by
virtue of the vacated office. 12/ Because a union official

12/ See e.dg., United States v, Ronald Scaccia, 74 Cr. 136
IN.D."N.Y., order ¥ileg Nov. 5, 1980), where the district
court revoked the defendant's probation, following his
conviction for embezzlement of employee benefit plan monies,
on a finding that the defendant had violategd the terms of
his probation by exercising the powers which he formerly
held as business manager of his union, while purportedly
serving as a union clerk, and thereby violating Section 504.
The defendant was later convicted of racketeering
conspiracy, the receipt of unlawful payments from employers,
embezzlement of union funds, and obstruction of justice in
connection with his activities as a union clerk. The latter
conviction is currently pending appeal.

Similarly, the Department of Justice str
Fhe added coverage of persons who serve as a 3?Z;§e:2§€§§§3e
in any capacity" of a labor organization, For example
although shqp Stewards are clearly definegq as !
represenyaylves of labor organizations (29 U.5.C. 402(q))
hold p051F10ns of trust in relation to the union and its ’
me@bers (29 u.s.c, 501(a)), ana lust be bonded when handling
union funqs (29 u.s.c. 502), frequently they are not
charagterlzed as officers by thejr union constitutions, do
not sit on eéxecutive boards or otherwise function as
off;cers and may be compensated for their union work by
tpely reqular shop employers, Therefore, it is sometimes

Labor Relations Consultant or Adviser;
Employee of Employer Associations:
Section 8(a) (4)

u.s.c. 504(a) (2). However, because the term "adviser" isg

bill appears to cover uhcompensated advise i
Is to labor unions
and employers, Compare 29 U.s.C. 402 (m) (definition of

or custodial exception in 29 U.5.C. 504 (a) (2 with
to employees of employer associations. 2) respect
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Shareholder, Officer, Executive or
Administrative Employee of Any Entity Devoted
In Whole or Part to Providing Goods and
Services to Any Employee Benefit Plan or
Labor Organization: Sections 4(a)(5) and 8(a) (5)

Entities and individuals who provide goods and services
to benefit plans and labor unions for compensation appear to
be covered by the bill under the broad definition of
"consultant,” which includes any person "who provides other
assistance to such [labor] organization or plan, concerning
the establishment or operation of such [labor] organization
or plan" (Sections 6(c)(2) and 10(c) (2) of *“he bill).
Insofar as each shareholder of service prut.der entities may
not be personally engaged in the provision of such goods and
services or be charged with the responsibility for their
provisicn, we oppose enactment of these particular
subsections of the bill in their present form as unduly
broad. On their face, these subsections would disqualify
any shareholder of an insurance company, for example, which
issues policies or provides other administrative services to
labor unions or benefit plans despite the absence of any
personal responsibility on the part of such shareholder in
connection with such labor union or benefit plan-related
business.

Accordingly, we suggest that the committee may wish to
consider a formula which would limit disqualification to
shareholders whose interest is sufficiently great that the
exercise of their influence would substantially affect the
operatiocns of the provider entity. For example, the
Committee may wish to consider the application of a formula
similar to that which determines status as a "party in
interest" under Title I of ERISA, namely, parsons holding at
least ten (10) perce:t of the shares in a corporation or ten
{10) percent of the capital znd profits in a partnership or
joint venture which provides services to benefit plans. See
29 U.s.C., 1062(14) (B), (H), and (I).
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Any Capacity that Involves
Decision Making Authority or Custody
or Control of the Moneys, Funds,
Assets, or Property of Any
Labor Organization or Employee
Benefit Plan: Sections 4(a) (6) and 8(a) (6).

Although the exercise of control over labor union and
benefit plan property is generally limited to those
positions already covered by 29 U.5.C. §§504 and 1111,
together with the organizations' consultants, advisers, and
representatives, we support. the enactment of these
subsections insofar as they operate to deter the de facto
exercise of such control by convicted persons who otherwise
do not hold the de jure status of those positions. 13/
However, the general members of a labor organization are
entitled to exer¢ise decision making authority, at least
indirectly, with respect to the moneys, funds, assets and
property of labor organizations. We do not think that the
benefits which flow to a convicted individual by reason of
his affiliation with a union purely as a result of
mémbership ordinarily present so clear a danger to the
integrity of the organization that the individual should be
denied the opportunity to affiliate with other employees who
have won the right to bargain collectively with their
gmployer. Therefore, we recommend that the Committee
consider the inclusion of language which would exclude the
operation of these subsections as to any person whose
decision making authority is limited solely to the exercise
of rights which he enjoys as a member of a labor
organization under the Labor Management Reporting and
Disclosure Act.

13/ See e.g., Labor Unilon Insurance Activities of Joseph
Hauser and His Associates: Report of the Senate Committee
on Governmental Affalrs by its Permanent Subcommittee on
Investigations, S. Rep. No. 96-426, 96th Cong., lst Sess.
11979} 44-51, 52-53, and the ..iscussion of the influence
over certain benefit plans held by persons who might nrot
currently be considered as fiduciaries or parties-in-
interest in all cases under ERISA,

90-945 0—82——7



i

82

Service Connected With a Labor i i
ce C Organization
Association of Employeers or Labor Relationé
Consultant By Member of the Communist Party:
29 U.S.C. 504 (a) |

The Department of Justice r
,The T : ecommends that
g;gz;bgzlon agilgst service by a member of t;e ég;munist
repealed in 29 U.S.C. 504 in view
Court's decision in United States v. Brown,ogsfhg gung?e

(1965) which struck do 1
. wn this isi
unconstitutional bill of att:iﬁgggfcular provision as an

Disgualification of Corporations and Partnerships

Recent prosecutions of wi
waterfront and in other indust

plan office for several month )
Off x 5 or years while their
§2§I%:téggs afg pend}ng appeal. Therefore, we support the
1squalification of convicted individuals immediately
1l courts. In the case of  °
ations, however,
ffects innocent third

parties such as fellow employees, stockholders, etc

Therefore, we recommend that
currently in force in 29 U.s.C

Intentional Violation: Section 9

Sectigzgaggj of the remedial burposes for which both
Section furthand 1111 were enacted, the Department of
Jostice £ €r recommends that 29 U.S.C. 504 be ame ded

at the element of mental culpability conforg Eo e

14/ See, Presser v. BT
814-15"(N. D. Ohio 1975] . fo o 3Les 389 F. Supp. sos,

5), for a discussi ;
statute's treatment of corporations an Pareresor;CRIsA

distinguished from individuals, d partnerships as

(S PO
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that already found in 29 U.S.C. lill. We suggest that the
word "willfully" in Section 9 of ~he bill be changed to read
"intentionally" thereby obviatinr any scienter requirement
predicated on an intent to discuey or disregard the law.

Effect of the Proposed Amendments on
Prior Convictions:
Sections 6(c) (1) and 10(c) (1)

In order to ensure the immediate effect of this
legislation on all outstanding convictions at the time of
its passage, the Department of Justice recommends that
Sections 6(c) (1) and 10(c) (1) of the bill include a clause
similar to that currently found in 29 U.S.C. 504 (c) namely
that a "person shall be deemed to have been 'convicted' and
under the disability of 'conviction' . . . regardless of
whether such conviction occurred before or after the date
this section or any amendment thereto was enacted." 15/

Proposed Authority of the Secretary of Labor to
Investigate Violations of Title 18, United States Code

Sections 12, 13 and 14 of the bill essentially impose
on the Department of Labor the responsibility and authority
to detect and investigate all criminal violations involving
employee pension and welfare benefit plans. By its broad
reference to "the provisions of this subchapter (Title I of
ERISA) and other related Federal laws," Section 14 of the
bill purports to extend the Department of Labor's
investigative authority, concurrently with other federal
investigative agencies, to violations of Sections 664, 1027,
and 1954 of Title 18, United States Code, which relate to
theft, false statements, and unlawful payments involving
employee benefit plans, and, conceivably, to violations of
other crimes of general' applicability, as for example, mail
fraud (18 U.S.C. 1341) involving employee benefit plans.
Because we believe that current arrangements governing the
division of investigative responsibilities are appropriate
in view of the civil investigative responsibilities already
imposed on the Department of Labor, we recommend against
enactment of Sections 12, 13, and 14.

15/ See, Postma v. International Brotherhood of Teamsters,
Tocal 294, 337 F.2d 609 (2d Cir. 1964) and Presser v.
Brennan, 389 F. Supp. 808, 814 (N. D. Ohio 1375), which
upheld the application of Sections 504 and 1111,
respectively, to convictions occurring prior to the
statutes' enactment.
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Under existing arrangements, the Department of Labor is
primarily responsible for the investigation of criminal
conduct involving a willful violation of the reporting and
disclosure provisions relating to employee benefit plans
under Title I of ERISA (29 U.S.C. 1131). Pursuant to a
memorandum of understanding promulgated by the Departments
of Justice and Labor in February 1975, the Federal Bureau of
Investigation has been delegated primary investigative
authority over crimes involving disqualification from
employee benefit plan employment (29 U.S.C. 1111) and
interference with the rights of employee benefit plan
participants and benficiaries by fraud or coercion (29
U.S.C. 1141). Because Title I of ERISA only amended
Sections 664, 1027, and 1954 of Title 18 with respect to
those statutes' jurisdictional predicate, namely employee
benefit plans subject to Title I of ERISA after January
1975, the Federal Bureau of Investigation retained its
existing primary authority to investigate violations of
those statutes. See 28 U.S.C. 533; 28 C.F.R. § 0.85.

The memorandum of understanding expressly provides,
however, that the above division of investigative responsi-
bilities is subject to specific arrangements agreed upon by
the two Departments on a case-by-case basis. Accordingly,
current guidelines for United States Attorneys' offices
provide that where a Labor Department investigation of
reporting offenses discloses a theft of employee benefit
assets in violation of 18 U.S.C. 664, the United States
Attorney may, at his option, authorize Department of Labor
investigators to complete the theft investigation in oxrder
to minimize unnecessary expense and duplication of investi-

_gative efforts. MNoreover, current arrangements with the

Department of Labor's Office of the Inspector General permit
a wide range of criminal investigative assignments to agents
of that cffice who are detailed to the Justice Department's
Organized Crime and Racketeering Strike Forces.

Furthermore, we recognize that the Department of Labor
has significant responsibilities with respect to the civil
enforcement of those provisions relating to fiduciary viola-
tions and prohibited transactions under Title I of ERISA.
Because of the limited statute of limitations governing
civil actions, a civil investigation frequently must be
conducted simultaneocusly with the investigation of over-
lapping Title 18 offenses. Although the criminal and civil
investigations may proceed in parallel, a civil investigator
who assists in the criminal investigation may lose his
ability to effectively assist in the civil action because of
restrictions on the dissemination of information gained by
access to grand jury proceedings. Therefore, the imposition
of broad criminal investigative responsibilities on the

RO
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Department of Labor with respect to employee benefit plans
may very well require the creation of a component of_ .
criminal invisftigators separate.and apart f;o@ its ClV%l
investigators. Yet, the expertise of the c;vml 1pvest1gat9r
who is repeatedly exposed to complex‘cqses_lnvolv1ng benefit
plans is frequently the precise qualification that the
criminal prosecutor seeks.

The Federal Bureau of Investigation is strongly com-
mitted to its investigative program concgrning employee
penefit plans and has developed spb§tant1a1 expertise in
this area with the result of significant prosegutlons‘and
convictions in both its white collar and organized crime
programs. We believe that the Department of Labor is
committed to the prompt referral to the Department oﬁ
Justice of evidence, developed during the course of its
civil investigations, which may warrant criminal prosecu-
tion. Therefore, we recommend that 29 U.S.C. 1136 not be
amended at this time.

However, the prompt referral of grimingl matters
disclosed during the course of c%vil investigations and the
vigorous discharge of those criminal enforcement
responsibilities which are currently held by various
components of the Department of Labor are matters of
continuing interest and concern to the Department of
Justice. Therefore, we are gratified to know that the
Secretary of Labor has formed a task force to study methods
of giving greater priority to the enforcement of the
criminal laws governing unions and employee benefit plans
generally and to improve procedures w@ereby information 1s
exchanged between the component agencles of the pabor
Department and the Organized C;lme.and Ragketeerlng Program
of the Inspector General's Office in particular.

The Office of Management and Budget has §dvised this
Pepartment that there is no objection.tq subm%ss%on of this
report from the standpoint of the Administration's program.

Sincerely,

Robert Aa. Mcdsnn 1
Assistant Attorney General
Office of lLegislative Affairs
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Mr. JENSEN. Recent convictions involving labor-management cor-
ruption on the waterfront and in other industries have demonstrat-
ed the continuing need for strong Federal legislation to deter the
use of extortion, bribery, and payments involving conflicts of inter-
est among the parties to collective bargaining. Most cases of out-
right extortion on the parties to collective bargaining may current-
ly result in the imposition of felony sanctions under the Hobbs Act
(18 U.S.C. 1951). However, the current penalty for a substantive of-
fense under section 302 of the Taft-Hartley Act (29 U.S.C. 186),
which is the only Federal criminal statute which expressly outlaws
bribery and the payment of graft to labor union officials, is limited
to a misdemeanor. Although a violation of section 186 also can be a
predicate offense for purposes of the Racketeer Influenced and Cor-
rupt Organization (RICO) statute, prosecution under the latter stat-
ute requires a pattern of racketeering activity, whereas section 186
is aimed at singular criminal acts. In our view, the gravity of the
penalty for an isolated payment or receipt, which may reflect a sig-
nificant corruption of labor-management relations and which may
or may not involve a substantial amount of money, is not always
sufficient for the crime und~r present law. We believe that the
highest risk is demonstrated where the payment is specifically di-
rected at affecting the recipient’s conduct as an official of his union
or as a representative of employees regardless of the total value of
any consideration paid.

Therefore, the Justice Department proposes that the committee
consider the enactment of a labor bribery statute similar to that
which is being considered by the Congress in connection with pro-
posals for a uniform Federal criminal code. The current proposal in
S. 1630 would substitute a new felony in title 18 of the United
States Code for the particular portion of the Taft-Hartley Act
which specifically requires a nexus between the payment and the
recipient’s office, 29 U.S.C. 186(a)(4). We believe that such a statute
would more appropriately focus felony sanctions on the corrupt
nature of the payment in conformity with the penalty format of ex-
isting Federal statutes which cover bribery and graft in other con-
texts.

Moreover, the statutory format which we propose would leave
intact the gene.al prohibitions against employer payments to labor
organizations and representatives found in section 186 whose con-
tinuing operation is necessary for purposes of the criminal and
civil enforcement of restrictions on an employer’s payment of con-
tributions to union sponsored pension and welfare trusts, et cetera.
I understand that Lane Kirkland, president of the AFL-CIO, has
articulated his concern in a hearinq before the Senate Permanent
Subcommittee on Investigations that section 2 of this bill, as it is
presently structured, would create confusion as to whether the
latter kinds of proscribed payments, which do not ordinarily in-
volve employer payoffs to union officers, could be punished as felo-
nies. We believe that the statutory format which we propose would
allay those kinds of concern and make clear that a felony sanction
is appropriate only in cases clear:y involving corruption of labor-
management relations.

Let me digress for just a moment from the prepared remarks,
Mr. Chairman, and respond to a concern that you expressed, and
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that is that our position is that we agree with the, in effect, raising
of the sanction to the felony level. We think that it could be even
stronger and our effort is to make it stronger by using the concept
presently in the Criminal Code. If the concern you expressed, how-
ever, was that it may be deferred into a larger bill and it may be
lost, that is not our purpose. Our purpose is to use that concept
within 1785. Our suggestion is not that the restructuring of the bill
and the raising of the misdemeanor to felony should be deferred at
all. We think that the concepts we are expressing, that are articu-
lated in the Criminal Code, are actually stronger and more consist-
ent, and you should be looking at using those concepts in S. 1785.
We do not think it would be deferred to the Criminal Code.

Senator NickLEs. I appreciate your explaining that.

Mr. JENSEN. It makes a difference.

Senator NICcKLEs. Plus we are getting ready to take up the Crimi-
nal Code and it is a massive piece of legislation.

Mr. JENSEN. That is absolutely correct. We do not wish to defer
this in any way. We think this is an important piece of legislation.
We agree with these concepts. We are offering our observations.

Senator NickLEs. Is the bill you alluded to S. 1630?

Mr. JENSEN. Yes. That is the Criminal Code. Within the Criminal
Code are the definitions of a labor bribery statute that we think
should be used in S. 1785.

Senator NickirEs. Is that presently in the Criminal Code bill that
is before the Senate?

Mr. JENSEN. Yes, it is.

Because the Department of Justice believes that labor unions
and employee benefit plans must be free of the control or influence
of persons who pose a danger to the integrity of such organizations,
as demonstrated by their conviction of significant crimes, the De-
partment supports those portions of the bill which would strength-
en sections 504 and 1111 of title 29, United States Code, and bring
the two companion statutes closer to conformity as to the crimes
and positions covered. Therefore, the Department of Justice sup-
ports those portions of the bill which would: One, elevate each stat-
ute to a felony; two, extend the period of prohibited service under
each statute from 5 to 10 years after conviction, or after the end of
imprisonment, whichever is later; and three, impose the disability
of each statute in all cases immediately upon conviction in the trial
court from date of judgment, regardless of whether the judgment
remains under appeal.

Senator NIckLES. I caught the first and last. Would you repeat
the second part?

Mr. JENSEN. We agree with the extension from 5 to 10 years.

Senator N1ckLEs. With a mandatory 10?

Mr. JENSEN. That is correct. We agree with the elevation of the
statute to a felony, and we agree that the impact should take place
upon conviction and judgment rather than waiting for the period of
appeal.

Although the Department of Justice supports the bill's enlarge-
ment of the list of disabling crimes in each statute to also include
certain offenses involving abuse or misuse of the convicted person’s
labor organization or employee benefit plan position or employ-
ment, we believe that such additional crimes should not be limited
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to felonies. Persons convicted of misdemeanors under Federal and
State law are currently disqualified by reason of the generic nature
of the crimes now listed in both statutes and without regard to
union or benefit plan affiliation. We see no reason why a person
who commits any crime specifically involving an abuse of his union
or benefit plan position should be regarded as less of a potential
threat to the integrity of his organization than the person who has
been convicted of a specifically enumerated misdemeanor which in
no way involved his union or benefit plan employment.

We also recommend that the larger list of specifically enumer-
ated crimes now contained in section 1111 be added to section 504.
There is presently a disparity between the list of crimes in section
504 which is applicable to labor unions and employer associations
and the larger list of crimes included in section 1111 with respect
to employee benefit plans, despite the complementary application
of the two statutes in certain cases. Anomalous treatment results
despite the fact that a union official and an employee benefit plan
official both occupy fiduciary positions in their respective organiza-
tions and may sometimes owe fiduciary responsibilities to an iden-
tical class of individuals who as union members participate in
benefit plans sponsored in whole or part by their union.

Therefore we recommend that the list of specifically enumerated
crimes in both statutes be identical. We believe that the larger list
of crimes in section 1111 generally reflects a more adequate basis
of protection for union members equal to that which they already
hold as pension and welfare benefit plan participants. Inclusion of
section 1111’s list of crimes in section 504 would afford additional
protection to union members against potential abuse by persons
convicted of the generic crimes of fraud, kidnapping, and perjury,
as well as 14 categories of statutory crimes which we have set out
in our written comment on the bill.

We support the concept of bringing sections 504 and 1111 into
conformity with respect to positions which have substantially
equivalent responsibilities. However, I would direct the committee
to our written comment on section 3 of the bill which, in our view,
may give rise to the argument that a convicted person who is
barred from service in the positions listed in section 4 must have
already been a benefit plan office holder, prior to or at the time of
his conviction or imprisonment. Section 1111 currently states une-
quivocably that “no person” who has been convicted of certain
crimes shall serve in certain benefit plan-related positions. In our
view, any person who has been convicted of bank embezzlement,
for example, and who has not persuaded the U.S. Parole Commis-
sion that his service would be in accord with the purposes of
ERISA title I, should be barred for the statutory period from later
entering a benefit plan-related position regardless of whether he
has ever held such a position before. Therefore, we recommend
against enactment of section 3 of the bill. .

Sections 12, 13, and 14 of the bill essentially impose on the De-
partment of Labor the responsibility and authority to detect and
investigate all criminal violations involving employee pension and
welfare benefit plans. By its broad reference to “the provisions of
this subchapter (title I of ERISA) and other related Federal laws,”
section 14 of the bill purports to extend the Department of Labor’s
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investigative authority, concurrently with other Federal investiga-
tive agencies, to violations of sections 664, 1027, and 1954 of title
18, United States Code, which relate to theft, false statements, and
unlawful payments involving employee benefit plans, and, conceiv-
ably, to violations of other crimes of general applicability as, for ex-
ai’nple, mail fraud (18 U.S.C. 1341) involving employee benefit
plans.

Under existing arrangements, the Department of Labor is pri-
marily responsible for the investigation of criminal disclosure pro-
visions relating to employee benefit plans under title I of ERISA
(29 U.S.C. 1131). Pursuant to a memorandum of understanding pro-
mulgated by the Departments of Justice and Labor in February
1975, the FBI has been delegated primary investigative authority
over two other misdemeanors in ERISA relating to employee bene-
fit plans. Because title I of ERISA only amended sections 664, 1027
and 1954 of title 18 with respect to those statutes’ jurisdictional
predicate, namely employee benefit plans subject to title I of
ERISA after January 1975, the FBI retained its existing primary
authority to investigate violations of those statutes.

The memorandum of understanding expressly provides, however,
that the above division of investigative responsibilities is subject to
specific arrangements agreed upon by the two Departments on a
case-by-case basis. Accordingly, current guidelines for U.S. attor-
neys’ offices provide that where a Labor Department investigation
of reporting offenses discloses a theft of employee benefit assets in
violation of of 18 U.S.C. 664, the U.S. attorney may, at his option,
request Department of Labor investigators to complete the theft in-
vestigation in order to minimize unnecessary expense and duplica-
tion of investigative efforts. Moreover, current arrangements with
the Department of Labor’s Office of the Inspector General permit a
wide range of criminal investigative assignments to agents of that
office who are detailed to the Justice Department’s Organized
Crime and Racketeering Strike Force.

We recognize that the Department of Labor has significant re-
sponsibilities with respect to the civil enforcement of those provi-
sions relating to fiduciary violations and prohibited transactions
under title I of ERISA. Because of the limited statute of limitations
governing civil actions, a civil investigation frequently must be con-
ducted simultaneously with the investigation of overlapping title 18
offenses. Aithough the criminal and civil investigations may pro-
ceed in parallel, a civil investigator who assists in the criminal in-
vestigation may lose his ability to effectively assist in the civil
action because of restrictions on the dissemination of information
gained by access to grand jury proceedings. Therefore, the imposi-
tion of broad criminal investigative responsibilities on the Depart-
ment of Labor with respect to employee benefit plans may very
well require the creation of a component of criminal investigators
separate and apart from its civil investigators. Yet, the expertise of
the civil investigator who is repeatedly exposed to complex cases
involving benefit plans is frequently the precise qualification that
the criminal prosecutor seeks.

Finally, let me say that the Federal Bureau of Investigation is
strongly committed to its investigative program concerning employ-
ee benefit plans and has developed substantial expertise in this
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area with the result of significant prosecutions and convictions in
both its white collar and organized crime programs. We believe
that the Department of Labor is committed to the prompt referral
to the Department of Justice of evidence, developed during the
course of its civil investigations, which may warrant criminal pros-
ecution. Therefore, we recommend that 29 U.S.C. 1136 not be
amended at this time. However, we are willing to review the cur-
rent memorandum of understanding regarding the allocation of in-
vestigative responsibilities between our two Departments in this
area. If we conclude that changes in the existing division of respon-
sibilities are required by way of legislation, we will advise the Con-
gress of the need for appropriate legislative measures.

In summary, for the reasons which I have discussed, the Depart-
ment of Justice recommends that S. 1785 be enacted with the
changes and amendments which we have suggested. It is the
Department’s view that the bill and the proposed revisions which
we have proposed will have the effect of strengthening the Federal
Government'’s ability to protect the parties to collective bargaining,
labor union members, and employee benefit plan participants from
corrupt elements while at the same time maintaining an appropri-
ate balance and division of responsibilities among the agencies
which are charged with enforcement of the Federal laws affecting
those groups.

Let me make a final comment upon this issue of division of re-
sponsibilities. I have tried to address that in a very specific fashion
as to why we have taken the position that a need for a statutory
change in the area of enforcement responsibility is not necessary. I
hope I also make it clear that we are not attempting to abolish any
kind of investigative activities. We are not attempting to take over
any kind of investigative responsibilities of the Department of
Labor. We do not want to take over ERISA.

Senator NickLEs. I do not blame you for that.

Mr. JENSEN. What we are addressing, however, is basically the
same thing as the thrust of the legislation. However, our point is
that we recognize that there is an absolute need for an effective
mix of investigative resources. Under the current memorandum of
understanding, that mix, we think, is fairly defined and it is sub-
ject to the control of the Strike Force attorneys where it precisely
ought to be, and investigative responsibility can be assigned on
that basis so that we have no quarrel at all with the thrust of the
legislation in the sense that it responds to the need for close coop-
eration and control of investigations. What we are saying is that
we think the legislation could interfere with that. It could create
situations in terms of the interpretation of the memorandums of
understanding and the authority for investigations that would
create conflicts rather than resolve them. So we agree with the
thrust. We think that it can best be addressed under the current
kind of commitment that exists in the Department of Justice and
the Department of Labor to share investigative responsibilities and
to direct those investigations in the most appropriate fashion. We
thmk_that is what is expressed now in the memorandum of under-
standing. We recognize there always has to be review. That is pre-
cisely what we will undertake.
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What we are saying is the current definition of responsibilities
and the way it is managed by the memorandum of understanding
and by the Strike Force participation in that, gives us the best pos-
sible world for investigative and prosecutive results. I hope I am
making it clear. We do not intend to diminish or lessen the com-
mitment or resources for investigation and prosecution in this
area. On the contrary. We have in place priorities with the Orga-
nized Crime Strike Force and with the FBI investigators that labor
racketeering is clearly a priority for their efforts, and that remains
in place and that remains our commitment. _ _

What I am trying to do in terms of responding to the sentiments
expressed here this morning is we share the thrust. We think we
are saying it is best addressed not by attempts to amend the legis-
lation but keeping close watch on the memorandum of understand-
ing.

tcéeparate from that, I would make a quick comment on the sub-
ject that Mr. Ryan spoke to, and that is the discussions about the
possible shift of resources in organized crime investigations. As [
pointed out, and I would second everything said, those were pre-
liminary kinds of discussions. They were directed at very specific
investigative resources that now exist in the Department of Labor,
and that is the 90 agents. It is an investigative kind of assignment
to the Strike Forces within the Office of Inspector General. The
only contemplation is it may be the better part of wisdom in terms
of centralizing and focusing their attention to make that part of
the FBI within the Department rather than two separate identities
or, as Mr. Ryan said, we close the employment loop and make it
direct supervision. OQur purpose in looking at that u.nder‘ any cir-
cumstance was to strengthen the activities of the Strike Borce“ and
the investigators that work with them in this area. The word “abo-
lition” was used at one time. There is no contemplation that that
resource would disappear. We understand it is a clearly necessary
resource. We have no idea and no thought in mind that there
would be a lessening of that resource at all. )

The only discussion was as to whether it might more appropri-
ately be within the supervision of the FBI. We think perhaps the
problems in terms of the shift of personnel and the areas that are
concerned with that are perhaps insuperable. It may not come
about but I want to make clear there was nothing whatsoever in
the series of discussions that had in mind the abolition or diminu-
tion of any kind of commitment of either resolve or resources.

Senator NickLes. I appreciate your comment. I think the major
thrust of my colleagues is one with the numerous hours of investi-
gation, particularly done by PSI, and Labor is not really following
through as far as their practices in the last few years. I alluded
this to Mr. Ryan, and it was also brought forth to Secretary Dono-
van before. He reasserted, as did Mr. Ryan today, that they wpuld
both be aggressively pursuing under ERISA and Landrum-Griffin;
that they were aggressively pursuing in coordination with Justice
to accomplish those means.

The preponderance of testimony before was that was not the

case. _
I might ask you, in the first place, how long have you been with

Justice?
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Mr. JENSEN. I have been with the Justice Department sinc
April. Mr. Margolis has been there during the 'vs')hole period ofe t%?(]s;;
that the Organized Crime Strike Force has had this responsibility
So he is more familiar with it. But I am also familiar with exactl};
what you addressed and one of the problems, of course, is as you
lock at the problems and identify them, I think you have to put it
in a dynamic kind of view, and the dynamic is that we have seri-
ously improved the ability to communicate and the allocation of
our resources. We are at a stage now where some of the problems
that were addressed in the past, we feel, have been resolved. No
one can be complacent where they are, and you have to continually
look at it. But we think we have moved forward and we now have
a situation where the flow of information, the actual carrying out
of the investigative responsibility by the Department of Labor and
their sharing their information and participating with the Strike
Force is now at a high level of cooperation. We think we have ar-
rived at a level of where those kinds of blockages have been re-
sols'\féaéla%g;i I%V% are bei:/zlomli\rdlg Vei‘y productive in this area.

. r NICKLES. Mr. Margolis, you
nized Crime Strike Force forghow lgng?have been head of the Orga-
Mr. Marcowris. Three years.

arg:?ator NickrLes. How many people do you have working in that

Di%{i[giol\r{ARGoms' We have 147 attorneys who work for the Criminal
I%enaﬁ)r NICKLESN Is Shat under the FBI?
~Mr. Margceris. No. Just the attorneys that work for mai -
t1c<ﬁ. We have attorneys from every Federal investigative agégcgu:s
well as some State and local investigative agencies and, on occa-
sion, local district attorney offices. And, for instance, if the case
gﬁfﬁﬁ%’ (g:ec;guca‘%l upctm1 1?.11 th% resources of the FBI, as in the
! ere talking a .
spread in 26 cities around the cguntx?;rl.t But the attorneys are 147
Senator NickLES. As part of the strike force?
Igdr. I\t/,[ARl(\}IOLIS. Yes, sir.
enator NickLes. What kind of cooperation did you find ove
%Jast 3 years? Have you seen an improvement ovely the past § §e{:a};§
rom Ehe Labor Department? Did you feel you were getting any co-
ggera ion a couple of years ago? Allegations have been made that
ﬁe had not been much. Can you give us some insight?
o 1% Margouss. I will try. First of all, I will make a distinction. A
t(})1 of the allegations that have been made have nothing to do with
Wi or%amzed crime program and we had nothing to do with them.
: at I have noticed, and I think the Senate deserves a lot of credit
or this, is since the passage of the IG bill, where the Labor Depart-
ment has had to dedicate approximately 85 investigators to the or-
ganized crime program, there has been a magnificent improve-
ment. Furthermore, in the last year or so, going beyond that, our
dealings with Solicitor Ryan and his staff—we meet on a reg’fular
basis, his people and my people—the flow of information has been
Ezgillgaenfi. I have been at Justice for 17 years and things have never
it er.

Senator NIckires. You probably see M i
quite often. Is that correct:?p y see Mr. Dotson and that side
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Mr. Marcouis. Not anywhere near as much as we do with the
1G’s office. If you will recall, the U.S. attorneys have a great deal
of jurisdiction in the labor law area and handle many of them. In
terms of Labor prosecutions, we primarily work with the IG’s office
from the Labor Department and, of course, the FBI even to a great-
er extent.

Senator NickLES. Do you actually see some progress?

But just the idea of the inactivity. We would like to see that
cleaned up as rapidly as possible. We have not seen that type of
action happening in the past and we have a new administration.
We do have a new Secretary and Attorney General and Solicitor,
and IG people, and we are hoping to see some results. We want to
help you in that area either through oversight or legislation.

There was a reason for putting that last section in, and we had
people say, yes, Labor basically has the authority to enforce var-
ious sections of Landrum-Griffin and ERISA, but they do not do
anything. There seems to be a lot of things falling between the
cracks at Justice and Labor. I know the intent of that last section
which was basically a clarification of saying both, we want the job
done, yes, and that is what we are looking for.

Mr. MargoLis. Senator, « think the legislation on that point was
directed at activities and attitudes that were well in place and
which PSI brought out 4 years ago. Since the formation of the IG’s
office in the last 2 or 8 years, I think the present situation gives us
flexibility, especially with the 1G’s office being there. We do not
have the problems of IG’s being called off to the union elections, to
monitor union elections and pulled away from investigations.

Senator NICKLES. Mr. Jensen, 1 appreciate the input you have
given and also for clearing up your recommendations. We hope

that our subcommittee can continue to work with Justice and -

Labor and PSI; and we would like to do that in a very short period
of time. We have put a great deal of work into legislation and,
hopefully, we can come up with a vehicle that will be receptive to
all concerned and be able to accomplish the goals we want to. We
would like to eliminate the crime and corruption that has been in-
volved and protect the assets and dues, et cetera, of the millions of
workers throughout this country.

1 would like to keep the record open and submit additional ques-
tions, hopefully to delineate between Labor and Justice and various
factions, to make sure we do not have anything fall between the
cracks.

Mr. JENSEN. We would respond to_any questions that the com-
mittee would have. We do stand ready to work with the staff and
with the committee to see that this bill gets moved expeditiously.
We are in favor of it. We would like to move it.

Senator NickLEs. We appreciate and share that concern. The full
committee is scheduled to have a markup on the longshore bill,
S. 1182, this coming Tuesday, which also relates to some extent to
this type of legislation. If we get the legislation finalized, we would
like to have markup on this bill at that time. Certainly before the
February recess. )

We appreciate your assistance in that regard. We will keep the
record open, and the subcommittee is adjourned.



A,

94

[Whereupon, at 12:30 p.m.,, the subcommittee adjourned, subject

to the call of the Chair.].
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