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?Qis Annual Report of the Temporary State Commis-

S
sion to Recodify the Family Court Act summarizes our

activities since the issuance of our Sécond Annual Report,

@

which appeared in March 1981.

In June, the Governor appointed Clara Valiente

“Berksdale to £ill the vacancy created by the resignation

of Joyce A. Ladner. Commissioner Donald J. Corbett, Jr.,
was appointed to the position of Vi¢a2 Chairman.
Commissiener Barksdale is a resident of Brooklyn.
She received her graduate degree inrsocial work in 1959
from «the Universidad Libre in Buenos Aires, and has done
graduate and post-graduate/ work athFordham University
School of Social Work. She is currently Executive Direc-
tor of the Council on Adoptable Children and was the for-
mer Director of Sloane Cehter. She has publishea numerous
articles relating to adoption, chi%dren and families, ana
is a frequent speaker at public hearings a&é conferences
relating to adoption and child abuse prevention. In addi-
tion, she is Chairperson of the Eighth North Americea Con-

ference on Adoptable Children, to be held in New York City
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IihCAugust 1982, is a member of the New York State Federa-

tion of Task Forces on Child Abuse and Neglect, and is a
consultant to the Children's Bureau. She was a member of
the Mayor's Task Force on Foster Care and of the Board of

Directors of the Association of Community Service Cen-

ters. i

In August 1981, \Commissionerb Charles Schinitsky
retired as Attorney-in-Charge of the Juvenile Rights Divi-
sion of the Legal Aid Society and resigned from *he Com-
mission.” In December 1981, Carol Sherman, Esq., was
appointed to the Commission. - Carol Sherman is a graduate
of the Harvard Law School and received her B.A. degree
from the University of Rochester. She has Been the Assis-
tant Attorney-in-Charge of the -Juvenile Rights Division
since 1980 and has served the Division in a variety of
capacities since 1971. She is a member of the Association
of the Bar of the City of New York, Children's Rights Com-
mittee and Juvéhile Justice“Commitgge, as well as a member
of the New York City Council Adviéﬁry Committeekon Foster
Care.

The Honorable Edith Miller was appointed to the

.Commission in February 1982 upon the resignation of Cath-

Mitchell, who relocated professionally to New
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Jersey. Bdith Miller, a New York State Supreme Court

Jusﬁice and the Administrative Judge of the New York City

Family Court, has served on the Family Court since 1972.
She has been an adjunct associate professor at Fordham
University Grgduate School of Social Service since 1976
and an adjunct associate professor at New York University
School oE Law from 1972 to 1974. She is often called upon
to lecture and speak to numerous professional groups,
including the Practising Law Institute, the New York State
Bar Association, and the National Council of Juvenile and
juvenile justice

Family Court Judges Association, on

issues and Family Court practice. She is active in many
community activities and is an active member of the bar,

The Commision has held six meetings since April

1981 as follows:

” 24 April 1981 New York City
19 August 1981 Albany
5 November 1981 Albany
4 December 1981 New York City
9 January 1982 New York City

28 January 1982 New York City

B 9
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The Commission has held three public hearings on
voluntary foster care placement and review prééeedings:
in New York City on March 19, 1982, in Albany on March 24,
1982, and in Rochester on April 6, 1982.
(
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INTROD&CTION

Adult Proceedings

The Commission's work for 1981-1982 began with a
consideration of. adult proceedings: Article 4 (Suppdrt);
Article 5 (Paternity), Part 3 of Article 6 (Custody), and
Article 8 (Family Offense). The Commission, by consider-
ing these four articles together, sought to establish a
policy framework that would provide substantive and prcce-
dural consistency among the articles. By combining an
article-by-grticle approach within the framework of policy
consideratiohs common to all the articles, the Commissién
soughé to develop an integrated approach to issues such as
the role of prokation, court administration and opera-
tions, and court procedures. The Commission's work plan

for adult proceedings specified the following: ?

° decide whether to recommend alternatives to

the present structure of judicial hearings in
support cases, either IV-D, private, or both;

o review paternity proceedings and determine the
import of filiation orders;

® decide whether counsel should be appointed in
situations where it is not presently provided

(e.g., for children in paternity cases, for
‘- petitioners in family offenses and support);

[A]
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) analyze present standards for support awards,
present interpretations of the "best interest"
of the child in custody and visitation awards,
and perhaps recommend changes that would fos-
ter greater consistency in court decisions on
these matters; '

® analyze the division of jurisdiction over
matrimonial cases between Family and Supreme
Court, make recommendations on the questions
of status jurisdiction for the Family Court
(e.g., paternity, separation, divorce) and
merger of matrimonial matters into a single
jurisdiction; and

® outline a procedural code.

The Commission began to put this plan into opera-
tion with a consideration of support proceedings;

Support matters are seen by many as the most diffi-
cult aspect of Family Court adult practice, placing a
heavy burden upon the court's caseload and raising issues
that many believe might best be resolved in some other
forum. The issues are complicated by the dual system of
support determination (arising ffom the requirement of
federal law under  Title IV-D of the Social Security
Act), whereby the Department of Social Services petitions
for reimbursement of support for AFDC families using its
own support formulas, whereas private petitioners follow
another procedural track and a separate set of substantive
guidelines. Many cases originate as support, often moving

to collateral issues, such as paternity, custody, and

-—x—
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visitation; 'While these may be treated procedurally as
separate matters, tﬁe parties concerned usually see them
as parts of the same family problem. Thus, it becomes
necessary to maintain the interrelationships of all these
matters in both procedure and substance.

The first project under the work plan was a_paper
describing Family Court procedures for IV-D and private
support determinations and enforcement in a sampling of
counties around the State to illuminate the problems
encountered by the bench, the bar, DSS, and the parties.
The paper presents alternative models that are in use
elsewhere or have been proposed. (See Working Paper on
Support, pp. 1-44.)

The alternatives were examined in light of their

- possible effects on collateral actions in addition to the

establishment and enforcement of support. For example, if
IV-D support cases were handled entirely within an admin-
istrative.  agency, as they are in some other states, how
would paternity be established or how would a respondent
raise the issue oéyvisitation? The implications of treat-

ing IV-D and priéate caseg in the pame or separate sYste@s

were considered in the context of each alternative model.

0 -x i_
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.Article 8, Family Offenses.

Following those discussions, a bill was drafted that

establishes an administative process for the recovery of

funds paid to AFDC recipients from those legally responsible

for theif-supportf The bill, which was filed

on March 16, 1982, in effect removes support proceedings
brought by the Commissioner of Social Services from Family
Court. (See Memorandum in Support of Legislation and the
Bill, AppendiﬁfB.)

The ne;t project was a consideration of paternity,
with particular emphasis upon the question of the Family
Court's jurisdiction over paternity as a status determina-
tion and the relationship between paternity and support.
(See Working Paper on Paternity, pp. 45-61.) Work is pro-
ceeding on the issues of custody and visitation.
deal of work on family\offenses gas already been done on
(See Second Annual Report of

the Temporary State Commission to" Recodify the Family

Court Act.)

Child wWelfare

The Commission has agreed to begin its considera-
tion of child welfare issues by developing materials cov-

ering the following areas:

-xii-
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° foster care placement and review, voluntary
surrender of custody, and voluntary surrender
of lguardianship;

o. child protective proceedings, including ques-
tions of Jjurisdictional definition and evi-
dence, procedures for the removal of children
from parental custody, standards for disposi-
tion, and monitoring of dispositional o¢rders;

J

e status offenses, including jurisdictional def-
inition, standards for disposition, and ques-
tions of detention;

e custody, termination of parental rights, and
adoption, including questions unresolved in
the case law, the respective rights and inter-
ests of putative fathers and foster parents,
and possible alternatives to full termination
and adoption; and :

° court jurisdiction over services

to handi-
capped children. ‘

A common factor in &all these issues is that the
‘court's role is shaped by the determinations and actions
of public and private social services agencies.

Family Cburt proceedings on such matters as foster
care, abuse and neglect, and termination of parental
rights all require judicial decision-making in areas that
arehbrdinarily seen as thé province of the social servicés
professions. Efom one point of view, this places judges
in the positicen of second-guessing social workers. Yet
the court's deterﬁinations clearly affect thi legal rela-

P

tionships and fundamental rights and liberties of children

-xiii-




and families, matters traditionally considered "judicial"
in nature.

The Family Court Act and the Social Services Law
have placed the court at the center of-a child welfare
system that is plagued by severe anq persistent problemsii

) a child protective system that relies on
poorly trained workers who are ill-prepared to
function in their dual roles as investigators
and service-providers;

® over-reliance upon foster care and. institu-
tional placement and a dearth of alternative
services designed to keep children at home and
families intact;

e the failure of child care agencies to develop
and implement timely plans for the future of
children in placement, resulting in protracted
periods of care prior to the reunification of
families and the placement of children for
adoption, and at times in bitter conflict
between biological and foster families;

°® abuse and neglect in foster homes and institu-
tions;
® a high incidence of inappropriate placements,

resulting in geographical and cultural barri-
ers to continued family contact, the exacerba-
tion of children's emotional problems by
unnecessary institutionalization, ‘and the
unavailability of addptive parents;

e failure to use family‘and community resources
to support families with children at risk;

) confusion regarding the use and consequences
of voluntary surrenders of custody; and

® insufficient information to guide decisieon-
making in individual cases and in the child
welfare system as a whole. ’

i
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These problems are not of the court's making, but
the law nonetheless requires the court to confront them,
while failing, in the view of may observers, to give the
court an effective means for constructive action.

Many knowledgeable observers of New York's child
welfare system look to future legislative and administra-
tive initiatives as well as aggressive enforcement of the
Child Welfare Reform Act for further ihprovements in the
policies, performance, and accountability of the various
public and private agencies that make up the child welfare
system. But there is also a growing feeling that the Fam-
ily Court’s role in child welfare matters can be rede-
signed to create a broader and more effective Jjudicial
authorit% over the actions of child welfafe agencies. The
Commission Tviews the court as an essential element and
resource in the child welfare system and believes that
meaningful judicial involvement in individual child wel-
fare decisions may serve as an incentive for fundamental
change throughout the systenm. |

Beginning with the issue of voluntary foster care
placement and review, the Commission determined that there
is a compelling need for closer judicial review of subh

placements, and that the most c¢ritical decisions which




affect the child's future are likely to be those made at

the time of placement or very soon thereafter. The Com-

- mission then developed a proposal altering the present

statutory scheme for voluntary foster care placement and

review proceedings. (See Proposal for Voluntary Foster
Care Placement and Review Proceedings in Family Court,
pp. 63-89.) Public hearings were held in New York City on
March 19, 1982, in Albany on March 24th, and in Rochester
on April 6th. (See Appendix A.) Based in part upon the
testimony received at these hearings, the Commission will
present recommendations in the form of legislation to
revise foster care placement and review proceedings in

Family Court.

-Xvi-:
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WORKING PAPER ON SUPPORT

Introduction

The Commission decided to consider "adult disputes"
(support, paﬁérnity, custody, and‘family offenses) as a unit
in order to foster substantive and procedural consistency in
treating apparently related maﬁters. As a first step in
this process, we have researched the handling of support
proceedings in Family Court.

Support matters place a heavy burden on the court's
caseload: in 1979, theré were 95,539 sﬁpport and paternity
petitions and over 100,000 modification and enforcement
petitions, many that were support-related.l

The Department of Social Services (DSS) is the peti-
tioner in approximately one-half 6f the cases as assignee of
the support claims of AFDC recipients. The passage of
Amendment IV-D to the}Social Security Act in 1975 mandated

the current social service support collection scheme, which

1. Second Annual Report of the Chief Administrator of
the Courts for Calendar Year January 1, 1979
Through December 31, 1979. (OCA Report) Table
3-33. - :




has complicated handling of support matters in Family Court
as well as increased the numbers of petitions. The intro-
duction of IV-D cases into the Family Court under Articles 4
and 5 has created both conceptual and practical problems for
the Family Court.2

To give focus to our consideration of "adult iséues,"
this paper will review the problems of IV-D support cases in
Family Court and then discuss sﬁppprt cases in general. We
will then expand the paper to cover the interrelation of
Article 4 (Support) to Article 5 (Paternity), Article 6 Part
3 (Custody), and Ar%igig,az(Family Offenses), while suggest-

ing proposed alternatives and changes to the current

scheme,
I. The IV-D_ Program

Any state that elects to receive funds under the fed-
eral program of Aid to Families with Dependent Children

(AFDC) must now comply with guidelines set forth in thé

2. Committee commentaries,  p 73420 cited i i
I . -in Famil
Court Act, Article 1, commentaries, p. 5. d

3.
\ o

Social Security Act and appropriate Health and Humah Ser-
vices reégulations.3 .Every state participates in this reim-
bursement program.

Under IV-D, the state requires that applicants for
and recipients of AFDC assign their right to support from
the absent parent. Applicants must cooperate with the state

in establishing paternity of a child born out of wedlock.4

The state initiates action to determine paternity, locate™

the absent parent,,aﬁa collect support payments from the
absent parent. To accomplish this, the state must establish
support‘collection\units and parent locator services. The
fedefal guidelinesﬂdo not specify a particular staté agency
to perform these tasks or the methods to be used to deter-
mine and enforce the support obligation, although £inancial
guidelines must be established. Seventy-five percent fed-
eral reimbursement has been provided for state expenses for
administering the IV-D program.

The Department of Social Services, as the designated

IV-D agency in New York State, has established a Bureau of

Child'Support (BCS), Support Collection Unit (SCU), and a

3. Social Service Admendment to the Social Security

4. 42, U.S.C.A, 602, 26 &, B.
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Parent Locatsr Sefvice (PLS).5 When a person seeking AFDC
applies to an Income Maintenance Center fog aid (under
TV-A of the Social Security Act), information concerning an
absent parent is gathered. BCS then attempts to locate the
parent to collect support. It is at this point that BCS
interacts with the Family Court.

The Family Court Act requires that all support
actions be commenced in Family Court under Article 4. To
establish paternity for the purpose of segﬁing suppoxrt, a
party proceeds undeé Article 5 of the Fam{i;réourt Act. In
1976, BCS began filing large numbers of petitions in Family
Court as the assignee of AFDC recipients' "support rights"”
under the IV-D program.

The problems this created are still reverberating
thrﬁuéhout the system and can be summarized as follows.b

e Tens of thousands of new cases were automatic-

ally generated as all AFDC recipients became assignors.”’

5. Social Services Law §§llla, et seq.

6. All references to counties and agencies.come from
‘ the interviews conducted by Commission staff
listed in’Appendix A.

7. Community Council of Greater New York, Who Should
Support the Children? December 1977, p. 17.

A

° Procedures established 'in Family Court to handle

individual support cases were now being taxed by a DSS com~

" puterized system.8

) Traditional Probation intake and collection ser-
vices were inappropriate for IV-D cases.?d

°® Unlike other legal assignments of obligations or
contracts, which are usually definable and finite, support

obligations are often long-term, modifiable, and subject to

judicial scrutiny. Thus, an assignment of the "support

obligation" raised novel legal-problems: Does the assignee
properly represent the assignoffs future interests? When
the assignment terminates, what are the assignor's rights in
the order? What are the respondent's rights to modify? How
are the respondent's visitation counterclaims to be handled?

L Family Court judges who deal with "fundamental
rights.of chilgren énd families" (termination cases, juven-
ile delinquency, custody, etc.) were confronted with a stag-
gering number of what amounted to "small claims cases"
broughtzby a state égency. (Many respondents in IV-D cases

are themselves poor and can afford only small payments.)

s ——

8. Supra, nbte 2.
9. SuEra¢ note 7.
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[ Court administrators were faced with a potential
conflict of priorities and interests. As they saw 1it,
absorbing IV-D caées might adversely affect the private
cases; cooperating with DSS may be interpreted as "special
treatment” to a litigant; accepting 7§é federal reimburse-
ment for court-related expenses might require special moni-
toring of court personnel and could interfere with the inde-
Pendent functioning of the judiciary.10

Additionally, there were a number of fundamental
questions concerning the IV-D program, which, although fed-
erally determined, affected considerations of state adminis-
tration and policy: the extension of the federal government
into an area traditionally left to the states; the rights of
individuals and families receiving public assistance to
equal protection and pPrivacy; and the role of social ser-
vices in quasi—judicial‘functions.ll

b While the IV-D program was viewed as an anathema by
many in the Family A Court system, others felt it would

) T
lmprove services for all those seeking support from absent

1

10. 1Interviews Wlth DSS, OCA, and administrative jud—
ges. L

11. Sugra, note 7, p. 5.

o e ———

el

parernts. After all, the establishment of the IV-D program
was a response to a national problem: - the increased numbers
and émpoverishment of single parent families, and the large
expeﬁﬁiture of public funds being used for their support.l2
IV-D was seen as a national solution to one of the per-
ceived causes of the increased pover*y of children: paren-
tal desertion. National data samplesg indicated phat support
contributions by absent parents (separated, divorceﬁ, and

unmarried) were often very low,  nonexistent, or

12. The Bureau of Census for 1978 reported that therm
were eight million female heads of households in
the United States, a 46% increase since 1970. The
female head of household is the only category of
household that has increased in poverty. Half
exist on less .than $7,000 per year, a quarter on
less than $4,000. Three and a half million women
were on.,welfare, ‘along with their six and a half
million children. Five out of six AFDC families
have an absent father, two-thirds of whom are cat-
egorized as separated or divorced. It is pro-
jected that if the poverty population continues to
grow at its present rate and the conditions in
scciety at large continue, by the year 2000 the
poverty population will be composed almost
entirely’ of women and children. Statistics from
National Advisory Council on Economic Opportunity;
Bureau of the Census, and 7 F.L.R. 2333, 3/24/81.
CE£. H.R. Rep. No. 93, 92nd Congress, reprinted in
TI974] U.S. Code Cong. and News 10/7.

7
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unenforced.1l3  New York State was no exception.l4 The
IV-D program, while creating administrative problemé for the
court, was designed to be an effective system for establish-
ing and enforcing&éhild support orders.

How the Family Court handles both IV-D and private
support cases has been the subject of a staff survey of six-
teen New York counties. ‘What we have found is that the Fam-
ily Court, Probation, and DSS operate and interact differ-

ently in each county. Practice often is determined by the

13. A University of Michigan long-term study of 5,000
American families revealed that wives and children
were twelve times more likely to be on welfare if
the wife was divorced, while the spendable income
of ex-husbands increased. 7 F.L.R. 2333, 3/24/81l.

An Illinois study found that childé support is
regressive in that fathers with less income are
paying a larger percentage of their income.
"There is a large difference in well-being between
absent fathers &nd female heads-of-household and
the magnitude of surplus income available at all
income levels." Judith Cassetty, Child Support
and Public Pollcy.\\\ Lexington Books, Massachu-
setts, 1978, p. 65.

14.. In 1972, New York collected $11,978,000 in child
support payments from absent parents. Today, col-
lections total over $160,000,000 (one~-third AFDC
and two-thirds non-AFDC). Remarks by Senator Wil-
liam T: Smith, II, Chairman, New York State Tem-~
porary Commission to Revise the Social Services
Law before the National Conference of State Legis-—
latures Eastern Regional Seminar on. Chlld Support
Enforcement, 10/22/79. ‘

3

population density of the county, the policies of the admin-
&

istrative judge, and the local history and administration of
o
the court and the agencies.

Although the procedure differed substantially from
county to county, many of the problems created by the IV-D

program were similar in nature and remain unresolved.

Fedefal Reimbursement

IV-D cases have been heard in Family Court for over
five years without New York State having applied for
seventy-five percent reimbursoment of expenses. Court per-
sonnel, excludihg judges, but including hearing examiners
and court offioérs, and operating expenses might have been
reimbursed at the rate of seventy-five percent by the fed-
eral government if appropriate cost ahalyses and formal
appllcatlon had been completed and submitted and aggres-—
sively puraaed .15  Some other states are taking advantage

of this opportuhity by treating IV-D cases administratively

and receiving funds for their administrative agency.

4

~ 15. 45 C.F.R. 304.20 (a)(4).
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The Caseload

The number of IV-D cases exceeds the ability of the
court to hear and determine them efficiently. In response
to this problem, hearing examiners have been appointed to.
hear and report on support cases in some of the most conges-
ted counties. However, the problem persists. In New York
City and oﬁher large counties, the courts have either for-
mally or informally imposed guotas on the number of peti-
tions they will accept each month. Although once filed, a
claim may‘reach the hearing stage in two to three months,
the case may already have awaited docketing for two or three
months. This delay creates a new set of problems. ' For
example, the respondent's circumstances may haver changed
from the time of the initial DSS investigation, e.g., he may
have moved or chapged employment. In enforcement cases,

arrears may have accumulated beyond t@@ point where collec-

tion is 1likely. As one report indicated: "It would seem

self-defeating to expend hundreds of thousands of dollars
and man-hours to design an elaborate systemyto enforce sup-

port payment obligations only to let cases piléﬁup for so

W

11.

long that arrears are uncollectible as a practical matter,
even from absent parents who are employed.“16

As of April 1981, there were approximately 18,000
arrears cases in New York City DSS files. While these may
include some very old cases that will never be adequately

processed, new arrears cases continued to accummulate under

. the quota system. Although some upstate counties do not

have backlogs, large urban areas usually do.
Systems
While DSS, as the IV-D agency, is receiving federal

funds to modernize its systems, the Family Court is not

’revamping its operation with new technology. DSS summonses

and petitions are produced on word processors and case
information is stored on computers, whereas Family Court is
still processing cases by hand and does hot even have uni-
form forms. This slows down each step’in the process for
both IV-D and non-IV-D cases. For example, al; orders must
be entered in a docket book by a court clerk; éausing long

delays in providing= SCU with copies of orders. In turn,

-
{0y

16. Economic Development Council of New York City.
New Burden for the New York City Family Court:
Federal 1IV-D Legislation on Support Obligations
and Paternity. January 1976, p. 27.

Ve
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checks received by SCU cannot be properly accounted for or
given to the right party until the order is received.

According to the New York City Department of Social Ser-

vices, BCS, Family Court delays or loses between forty and

fifty percent of its court orders.

Coordination of Probation Intake and DSS

The Department of Probation was responsible for all
support and paternity cases prior to 1975.17 After the
IV-D progrém was established, Probation relinguished the

support collection and enforcement function to the DSS Sup-

port Collecticn Units. However, Probation retained the sup-

port intake function in some counties. The relationship and .

functions of the Department of Probation and BCS in pater-
nity and support cases are still confhsed and duplicative.
The functions of each agency vary from county to county, and
little coordination or cooperation existé;

For example, in some counties, all IV-D and private
child support cases are referred to BCS for intake. In
other counties, incluaing New York City, only AFDC cases are
referred. Counties vary as to which agéncy handles ﬁodifi—

cations and paternity cases.

&

17. Supra, note 7.

13.

Probation is charged with\ informing non-AFDC peti-
tioners that they may utilize DSS services, but since this
is not a legal mandate, the practice varies.18 If Proba-
tion referred non-AFDC cases to DSS, New York State could
receive federal funds for processing them. When Probation
handles these cases, there is no reimbursement.

There is also a conflict in purpose and emphasis
between the Department of Probation and Bureau of Child Sup-
port. Probation officers view thémselves as conciliators.
This is in keeping with the original goal of the Family
Court: to render adjustment and conciliation services to
families with multiple problems. The single-minded goal of
BCS, to collect support, and the emphasis of the Family
Cburt Act toward conciliation and consolidation of problems
are at odds. For example, Probation may have to refer AFDC
recipienés to BCS for support while retaining a custody S%
family offense problem. Probation dislikes this fragmenta-

+ion of cases and resists such referrals.

18. Unpublished proposed rules and regulations for New
York State Department of Probation.
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5. Article 5-A Special Provisions: The Assignor/

Assignee Nature of IV-D Cases

There are situations in which the assignment of sup-
port rights by an AFDC recipient to DSS creates confusion.
For example, when a petitioner has obtained a support order
prior to going on welfare, does DSS simply take over‘the
order? If DSS wants to modify the order, is this binding on
the petitioner? Does the original order become reinstated
afer public assistance is terminatgd? In cases where DSS
obtainedk the sﬁpport order and the assiggggﬁ subsequently
leaves public assistance, must the assignor bring a case de
novo under 5-A? Can she accept the DSS order? 1Is there a
hearing to convert the order? Can the respondent challenge
the order anew after the petitioner goes off public assis-
tance? Who is responsible for advising assignors concerning
these orders when they leave public assistance? Are ali
appropriate orders being convérted? How is a respondent's
counterclaim for visitation to be handled if DSS is a peti~-
tioner? What if the respondent can afford more than the
petitioner is receiving on publié assistance? 1Is the court
awardinngrders in excess of AFDC grants? How do Probation

and BCS coordinate these cases?

e vt
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These. issues do not appear to have ‘been resolved
either in the statute or administratively, and must be kept

in mind in considering new approaches for handling IV-D

CaSEs.

According to the Department of Social Services, Bur-
eau of Child Support, the Family Court causes unnecessary
delays by requiring appearances in stipulated cases, calen-
daring cases before service, giving allgIV—D‘cases low pri-
ority in all-purpose parts, and poor eﬂforcement of its own
orders.

A support schedule has been established by DSS to
determine the obligation of the absent parent. Using this
formula, BCS attempts to settle cases before filing Family
Court petitions. DSS claims that it is unsuccessful in sét-
tling many cases because the respondent must still go to
court, This gives him little incentive to enter into an
early stipulation. Others say that the support formula used
by DSS is unrealistically high, and therefore few settle-
ments are achieved. H

| Since cFamily Court is organized for Pro se peti-

tioners, return dates are issued prior to service. If DSS

e i o o oA e e i
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cannot accomplish personal service within the period before
the return date, DSS personnel must make appearances to
adjourn the case. In New York City, it is estimated that in
up to 50% of DSS cases, the parties do not appear on the
first return date, making multiple and unnecessary appear-
ances inevitable. Also, New York City's personal service
requirement and the court's refusal to provide for substi-
tuted service makes for a formidable obstacle. =

Many Family Courts have multiple, all-purpose parts,
and therefore DSS must have caseworkers or attorneys to
cover all pgfts. DSS complains that this is an unnecessary
burden.19 It argues that the large number of DSS cases
should be funneled through one part and thereby covered by a
single DSS worker. Additionally, in this way, the costs
of IV-D cases could bg more easily ascertained and reim-
bursed by}the federal government.

DSS}personnel also complain that since IV-D cases are

17.

been little judicial acceptance of the DSS support formula.
Support orders, they say, are unpredictable and depend on
the predilictions of the judge. “Finally, they claim they
have problems getting upward modifications in IV-D cases.

Most observers, including DSS, point out that
enforcement in Family Court is poor. Judges regularly for-
give arrears, often accummulated because of court delay.
Judgments are not entered on a regular basis, and incarcera-
tion is rarely used. Since stipulation of settlement of
arrears must be reviewed.by court, a backlog is created even
as to cases that have been settled.20

While DSS may view Family Court procedure as problem-—
atic, others defend the practices. Family Court, after all,
does: not exist to serve DSS. It is claimed that the tradi-
tional juéicial role of overseeing private settlements
remains firm in our public policy. Further, special parts

for calendaring should not be arranged for one litigant,

given the . lowest priority, they are the first to be namely DSS. Finally, while enforcement is important, the

adjourned or rushed. They observe that IV-D awards are gen- rights of respondents must also be protected.

erally lower than private support cases and that there has

19. Sugré, note 16. ' . 20. Family Court Act §§423 and 424.
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A ject of
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and that the whole IV-D

dents are never served properly.

program is a waste of taxpayers' money.

| -D pro-
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the need for changes in the system.
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Many participants in the system feel that A
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comparative study of various state systems that handle sup-
port cases, comparing them for cost and efficiency.22 Nine
state syétems were broken down into three categories:
administrative, quasiéadministrative, and judicial. The
administrative system was characterized by the fact that the
administrative agency determines the amount of support the
absent parent should pay. In  three states,.for example,
when a child goes on AFDC, the parents automatically incur a
debt to the state for the total welfare grant made to the
child. The accumulation of the debt at this maximum level
is lowered only by a subsequent order of support for a
lesser amount based on the income and assets of the par-

ties. The administrative agencies also are authorized to

enter default orders, which may be docketed in court (either

at maximum level or at the new obligation set by the
agency). ' Also there are administrative enforcement reme-
dies, including wage garnishment. The quasi-administrative

systems allow for the docketing of stipulations on support

@

22. U.S. Department of Health, Education, and Welfare,
Office of Child Support Enforcement. Comparative
Analysis of Court Systems Procedures and Adminis-
trative Procedures to Establish and Enforce Child
Support. February 1980.
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and paternity without judicial orders and the processing of

wa i i
gé garnishments by IV-D agencies. However, disputed cases

are
sent to court., The pure court systems require the par-

tie i
S to appear in all cases even when a stipulation has been

r :
eached. Enforcement techniques focus on returning the

delinquent parent to the courtroom for a lecture

D

Not surprisingly, the administrative systems have tﬁe

hi .
ighest collections per case, followed by quasi-

administrative systems. The study also found that adminis-

trati jurisdicti i
veé Jurisdictions were dlsadvantaged in enforcement

unless orders were docketed and had the effect of judg

ments. 23

New York State has the least effective means of sup-

port enforcement: the judicial model.

The federal Office of Child Support is eéncouraging

the s
tates to place 1IV-p support cases in administrative

a . 24 .
gencies, Removing IV-D cases from Family Court would

a .
ddress some of the major Problems for Family Court: its

23. 1Ibid., p. 5.

24. National Conference of State Legislat&res, A Leg-

islature's Guide i
APTil 1950- o to Chlld Support Enforcement.
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caseload would be substantially relieved; computer systems
could be utilized by the IV~-D agency, and seventy-five per-

cent federal reimbursement could be obtained without requir-

enforcement could Dbe

Court ©participation;

ing Family
improved; and orders could be made more uniform.

Utah and Oregon have adopted administrative proce-
dures that may be a guide for New York State.

Utah has given authority to its Department of Social
Services to establish and enforce suppgrt obligations. DSS,
having established a support formula, sets the support obli-
gation and notifies the absent parent by service of a sum-

mons and notice. The absent parent may default, stipulate,

or request a hearing before an administrative law Fjudge.

Appeals may be taken to the district court. Orders of the

agency become judgments of the district court. DSS, can then

enforce the judgment by issuing a wage assignment, among

other enforcement techniques.

Oregon's scheme differs only in that the absent par-

ent is automatically liable for the entire amount of public

assistance until the support obligation is established.

Paternity may also be established by stipulation.7 There is
4

no scheme for administrative enforcement, since the Oregon

I T
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legislature felt that court enforcement was satisfactory.
If a case is contested, it is certified to the circuit court )
for a hearing, but since the emphasis is on negotiation, few

cases are certified to court.
A conference in Chicago on July 20, 1981 by the U.S.

Department of Health and Human Services, Office of Child

Support, provided the staff with details on the operation of

IV-D administrative agencies.
It must -be pointed out that there are objections to

removing IV-D cases from Family Court to DSS. Opponents

argue that it is discriminatory to remove only the IV-D
cases, since this would deny a particular class of litigants
(particularly poor respondents) access to the court;25
They also say that the IV-D agency has no understanding of
or commitment to due process, and is ill-equipped to take onr
a quasi-judicial function.

However, removing both IV-D and private support cases

to DSS raises other problems: it may further fracture an

already fragmented system (Family Court/Supreme Court), it

would prevent private petitioners from requesting multiple

25. Supra, note 7, p. 1.

S

& (\3

s oty i

23.

relief, and private petitioners and respondents may object
to being processed by DSS when they are not receiving pub-
lic aid. Also, removing private support cases might require

a constitutional amendment.26 1y-p, it may rightfully be
claimed, can be removed because these are in the nature of
"recoupment” actions rather than support cases.

A Quasi-Judicial Model

"If the Commission wishes to consider a judicial model
to include IV-D within the court system, it may consider a
plan preparéd in June 1980 by the New York State Department
of Social Services for a pilot project to bevsubmitted faoy
funding to the U.S. Department of Health and Human Services,
entitled "To Compare the Effectiveness and Efficiency of a

Model Special Family Court Part with Existing Family Court

_ Structure in Processing Title IV-D Child Support Enforcement

Cases." This plan included having IV-D staff available in
the court éart; training court and child support staff; and
record

using hearing examiners. The hearing examiners,

keepers, court clerk, and stenographer were to be paid for

26. New York State Constitution, Article 6, §13 pro-
vides that support and paternity cases are to
originate in Family Court.
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by U.S. funds. The plan was never submitted because of a

time limit and technical objections by OCA.
This pilot plan, however, suggests a quasi-judicial

alternative for handling IV-D and private support matters

within the court., A special part could be created in Family
Court using hearing examiners to hear and determine all or

only IV-D support cases. The hearing examiner could also

enter orders when the parties have stipulated to support

(and/or paternity), or stipulated support cases could be’

automatically entered. Only Article 4 and 5 cases involving

litigatable issues of péternity or custody would be referred
to a judge. Since there are federal funds available for
IV-D court-related expenses, seventy-five percent of the
cost of that portion of the part's work devoted to IV-D

cases could be reimbursed. Since support cases and pater-

nity consents make up such a large percentage of the court's

caseload, the usual objections to special parts and under-

utilization should not occur. If and where it did, the days

and hours of the hearing examiner could be limited and the
"intake personnel used in other adult intake situations.

Some say that since support orders are so unpredict-

able and enforcement sc poor in Family Court, only removal

of IV-D cases altogether will make the program workable.

T NI L NS T gy iy S £
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dled differently from county to county.

25.

Obviously, removal of IV-D cases alone will not

resolve the problems of private support proceedings.

II. Private Support

Private support cases in Family Court are also han-

However, as was the
case with IV-D, certain common issues and problems emerged
from our interviews and  observations. It should be noted
that certain problems are peculiar to‘private cases (intake,
service of summons), while others are endemic to both IV-D
cases (standards for timeliness,

and private support
; 14

enforcement). The following is a summary of how the system
works from intake to enforcement for private support mat-
ters.

Individuals Family Court are

seeking support in

routed in several ways, depending on the county. In New
York Q;ty, petitioners are interviewed by Probation intake.
If : all possible, Probation will attempt conciliation by
sending notices to respondents and interviewing both par-

ties. In some othgr counties, those seeking child support
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are sent to DSS, whereas Probation handles spouse support

and modifications. As previously indicated, private peti-

tioners are qualified to receive DSS 1IV-D services, but

often are not referred for these services by Probation. The
Department of Probation does not use a support formula QF

provide specific guidelines to their officers, while DSS has

a support formula.

~ In counties where Probation provides intake service

but does not draft petitions, parties are sent to petition

clerks after conciliation has failed. The petition clerks

use Probation worksheets to draft petitions, an? they fre-
quently re-interview petitioners for pertinent information.
In other counties, Probation interviews petitioners, concil-
iates, and drafts éétitions. In some places, Probation does
not attempt to conciliate, but does draft petitions. Other

counties have eliminated Probation intake, and court clerks

draft petitions.

Probation intake was originally conceived as a placg

settlements could be reached without the

where informal

necessity of a court hearing.27 Where Probation continues

27. Supra, hote 20.

g T
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to perform a conciliation function at intake, adjustment
rates are low and may only serve to delay filing of a peti-
tion. While Probation drafts petitions in some counties,
Probation officers do not see their role as "legal" and are
not trained to draft  petitions.'* They feel the task was
"dumped" on them because some judges felt there was a "con-
flict" in having court personnel draft petitions. In Onon-
daga, one hearing examiner estimated that fifteen percent of
the pétiéions were being dismissed for failure to state a
cause of action, while the Probation petition clerk was
unaware of any petition flaws and had received no comments
or complaints from the court. Of course, thé parties waste
months of time and effort each time a petition is dis-

1

missed.

Duplication of services by petition clerks, Proba- -

tion, and BCS leave petitioners confused, frustrated, and
angry. In addition, no one at intake is prepared to advise
Petitioners or respondents of their legal rights. For exam-
ple, Probation does not advigse a petitioner conéerning tem-
porary orders of support or the modes of enforcement, leav-
ingkthese matters up to the judge at the flrst appearance.
As a practlcal matter, this effectively ellmlnates temporary
or@grs as an alternative for pro se petitioners, as well as

numerous support enforcement options.
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In New York City, private petitioners are responsible
for having process personally served upon respondents prior
to the return date on the summons. Since the appearance
rate for the first court date is only fifty to sixty per-
cent, apparently many petitioners have not accomplished ser-
vice. Petitioners may £find serving the summons an insur-
mountable problem since they are not adequately instructed
on the proper procedure, private process servers are expen-
sive, and friends may be unwilling to become involved in a
domestic dispute.

Other counties throughout the State handle service by
mail. If a respondent does not appear, the local sheriff or
police will then attempt to serve the summons at no charge
to the petitioner. While this procedure appears to have
better results (seventy-five percent appearance on the first
return date after mail service), many complain that respon-
dents aré entitled to be personally. served in the first
instance. Also, since individual sittuationsv.«q_:a;re not con-
sidered when the mode’of service is chosen, mail service,
where impracticable, delays the process for those cases.

Financial disclosure is required: by the Family Court

Act. However, there is no standard time and place specified
g

i
i

29. -

when parties are required to prOVide complete financial dis-
closure. In some counties, financial forms and instructions
are sent with the summonses. 1In other counties, the parties
are given forms to fill out at the first court appearance.
No one offers the parties advice or help in completing dis-
closure forms, nor are the parties advised that all appro-
pPriate information is required. Nor are they warned of the
consequences for failure to disclose. Since it may be in
the respondent's interest not to disclose, the lack of stan-
dard procedures serve to delay and frustrate the process,
and is one reason for the repeated adjournments reported in
many counties.

If a respondent does not appear after service, it is
likely that a Family Court judge will issue a warrant des-
pite the fact it has little chance of being executed. Fam-
ily Court warrant squads around the state have been elimi-
nated or decimated due to budget cuts. Although warrants
are still issued on a regular basis, many never receive any
attention from the police. Hundreds or thousands of cases
mayﬁaccumulate over the years. 1In many counties, after one

or two years, they are simply dismissed to clear tge dock~-

\
ets, often without notice or explanation to the peti-

tioners. Pro se petitioners are generally unaware that a
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war&ant is unlikely to be executed ér that there may be
alternative remedies (e.g., an entry of default or, 1in
enforcment cases, judgments and/or sequestration of pro-
perty). Respondents are thus inadvertantly rewarded for
failing to cooperate.

A number of the largest courts have hearing examiners
who may hear IV-D or privage cases and make a recommendation
to the judge. Most hearings last from five to fifteen min-
utes. Petitioners sometimes feel that respondents did not
bring proper proof of finances and that the hearing did not
reveal the truth. They feel that respondents "get away with
murder by lying." It may be that when there is no counsel
present to question respondent's income and expenses, the
level of support award is the minimum. Also, it is apparent
that the level of support depends on the judge's or hearing
examiner's discretion. Some judges interpret the "means"
test as'meaning "bare neéessities," to prevent the need for
public assistance. One hearing examiner indicated that he
tries to award support so that both parties are left with
the same amount after contributing to the children. Another

indicated that she used the DSS formula for cases whenever

Possible. Others felt the DSS formula was much too high.

e

e
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Petitioners who do finally receive support orders
(after three to nine months aﬁé four to eight appearances)
may have to start the process over again if the respondent
misses payments. This includes a visit to Probation, ser-
vice of a summons, and multiple adjournments.

After the initial hearing, respondents, on the other
hand, may not be advised that failing to pay has serious
consequences. Respondents may have reservations about pay-
ing because of visitation or other questions that have not
been resolved.

Finally, enforcement problems are severe. If respon-
dents do not appear, once again, warrants destined for a
"dead file" are issued. Because of this general practice,
large numbers of enforcement cases afe also dismissed with-
out results. Inadequacy of notice to respondents (mail ser-
vice and questionable personal service) is often the reason
given in counties where‘inquests are not readily held and
default judgments are infrequently entered as alternatives
to'warrants. - While bonds or security used to be required,

these are no longer enforcement techniques utilized in Fam-

ily Court with any frequency.

T B T /
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Many judges confine themselves to reprimanding G v
(which may result in a ! Some Suggestions for Private Cases

respondents on their first default

B2

petitioner spending one and one-half years to obtain and
Inadequacy Of Pro Se Process

enforce a $20.00 per week order). Although payroll deduc-

tion orders are apparently the most effective enforcement The difficulties ;
€Xperienced by petiti
loners and

many judges are adverse to respondents in Family Cou
rt often stem fro
m the fact that

method used in New York today,

grallti ng them, ea - ing x p i . ) ) |
. f r . . B . the

Because of the difficulties of enforcement, DSS and private

petitioners are constantly filing new enforcement petitions

on the same case. As one clerk put it, "I feel sorriest for

the working woman with children. She gets caught up in Fam-
ily Court. GEveryone knows Family Court is a 'paper tiger,’ ately advised. (This is particular]
Ty true in paternit
and that the support order will never be enforced." cases.) Judges must often. use théi ﬁ' ¥
’ : F Time advising the
par-

the Commisgi
Ssion previous]
Yy found in it :
5 consideratio
: n of

! .
Practic
€ and procedures under Article 8, many Probl £
_ ems for

-
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inability of pro se parties to negotiate a cpmplex body of

law and a complex court system.

Uniform Intake Proceeding «- Use of Paraprofessionals

If the Family Court Article 4 procedures are to
remain pro se, the intake system needs revision:
° Parties should be advised of the law of support

at intake;

° All petitioners should be advised of DS/ ser-
/

vices;

° Whehever possible, duplication.between Prqbation
and DSS should be eliminated;

° All intake service should be in the same physi—
cal location and coordinated;

) Petitions should be drafted by trained personnel
with legal supervision; and

® Federal funds should be sought for intake ser-
vices provided ko any IV-D cases.

Service

° Summons should be served by state personnel.

Mail service and alternative service (CPLR) should be

options, although petitioners should be advised of the modes

of service.

o S ——
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N e Financial forms and instructions should be pro-
vided with the summons and‘petitions.
[ Respondents should be informed at the time of

service that they can seek advice at Family Court intake.

i; Return dates should be issued by court clerks,
not judges.

° Calendaring should be allowed subsequent to ser-
vice of a summons to preveqt calendaring of cases where ser-

vice 1is uncertain.

-3

Enforcement‘ “

\ .
Court personnél indicated almost unanimously that

lack of enforcement of orders was the most serious problem
in Family Court. Some suggestions £flow from their com-
plaints. ﬁ

] Warrant squads must be re-established or the use
of warrants severely curtailed.

° Alternatives to issuing warrants need to be

encouraged in cases where service can be proved, e.g.,

inquest and entry of Jjudgment, and issuance of temporary-

orders of support pending respondent's appearance.
e Dismissal of arrearages should be curtailed.
® Support orders shouid be granted with interest

to prevent adjournments.
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» The use of payroll deduction orders (PDO) should

4

7 A
be expanded to include all sources of income, e.g., trust
income or dividends.

® A shortened procedure equivalent to the order to

show cause in Supreme Court should be developed for enforce-

ment cases.

*Alternative systems for'handling private support mat-
ters may also be considered. For example, as previously
described, a special part with hearing examiners or referees
who can hear and determine all support cases is one possi-
bility. A number of models have been developed in other
states, including Michigan's Friends of the Court system and
California's family dispute centers, which handle support,
custody, visitation, and divorce using dispute resolution

and mediation techniques. Consideration of these models,

however must await further research.

ot Is s

There are a number of other problems that need be

addressed. How do we handle custody, visitation, and family

offense issues as they relate to IV-D and private support
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cases? Some initial questions come quickly to mind: Should

support and visitation be interdependent? In IV-D cases?

If a family has multiple problems concerning custody of

chilgren, support, and visitation, should mediation be
attempted? What rights and obligations accrue to fathers in

IV-D paternity cases? Custody? Visitation? How should

coupterclaims be handled? Are the children entitled to
counsel? Under what circumstances?
The relationship of Family Court support cases and

Supreme.Court should be explored. If we find, for instance,

that both courts are handling pieces of the same matter, a
"friends of the court" model or a dispute resolution center
could be utilized. Such a "center" could handle support,

custody, visitation, and divorce, and would serve both
Supreme and Family Courts, thereby providing us with new

possibilities for non—judicial dispute resolution.
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INTERVIEWS CONDUCTED

Support (Article 4) and Paternity (Article 5)

Court Clerks ~- New York City and Vicinity

= ; - Ray Allman, Chief Clerk
Family Court of New York City
60 Lafayette Street

New York, NY May 7, 1981

Hercules Centioni, Clerk
Family Court, NY County
60 Lafayette Street

New York, NY May 7, 1981

Charles Emanuele, Chief Clerk
Family Court, Kings County
283 Adams Street

Brooklyn, NY May 4, 1981

Joseph Filippi, Deputy Clerk
Family Court, Queens County
Parsons Boulevard

Queens, NY May 11, 1981

N Raymond Jamet, Chief Clerk

Norman Friedman, Clerk:

o 1 : Family Court, Bronx County

l6lst Street

, ; Bronx, NY May 19, 1981

Joseph Kenavan, Clexrk of the Court
{ Family Court, Richmond County

y . ' ‘ i 100 Richmond Terrace PR

B N : " ’ ? ‘ Staten Island, NY June 6, 1981

: . Bl . . o j > s ;,f,‘

{

Thomas Mahon, Chief Law A331stant
: , , R. Clifford Fusco, Deputy Chief Cclerk
o : : , « Family Court, Nassau County y
E ~ ) -. 1200 Old Country Road .
: ) S Westbury, NY June 11, 1981 :
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Irwin Brooks, Assistant Commissioner

Court Clerks -- Upstate Office of Income Support

Frank Pumillo, Chief Clerk
Family Court, Westchester County
White Plains, NY May 19, 1981

Donald Berkheimer, Clerk of the Court
Family Court, Rockland County
New City, NY June 30, 1981

John J. Curley, Clerk of the Court
Family Court, Rensselaer County
Courthouse

Troy, NY 12180

James Armour, Clerk of the Court
Family Court, Schenectady County
620 State Street, 5th floor
Schenectady, NY 12307

Virginia Hall, Clerk of the Court

Family Court, Warren County

County Municipal Center

Lake George, NY May 13, 1981 -- by telephone)

Madelyn Dwyer, Chief Clerk of the Court
Family Court, Onondaga County
Syvracuse, NY June 8, 1981

Ronald Seward, Clerk of the Court
Family Court, Monroe County
Rochester, NY June 23, 1981

Frank Boccio, Clerk of the Court
Family Court, Erie County

25 Delaware Avenue

Buffalo, NY June 30, 1981

Department of Social Services (DSS), Office of Income

Support (0IS), and Bureau of Child Support (BCS)

Meldon Kelsey, State Director
Child Support Enforcement, DSS
99 Washington Avenue

Albany, NY May 27, 1981

Also present: Thomas Giroux, Associate
Commissioner, Centralized Operations, DSS;

Frank Bogurdas, Counsel's Office; and Barry
Darfman, OCS. !

66 Leonard Street
New York, NY May 12, 1981

Also present: Herb Simon (0IS); Frank Olton
(BSC); Mike Infranco; Dan Savino; Alan Baer;

Bernie Scherman; and Rosemarie Klaus.

Barry Dorfman, Associate Attorney
Interstate Legal Unit, DSS

Two World Trade Center

New York, NY April 29, 1981

Nancy Weisman -- Child Support Enforcement
Reference Center

301-443-5106 .
Marilyn Bakun, Project Coordinator, DSS
Two World Trade Center

New York, NY Room 2966

Corporation Counsel, New York City

Judy Levy, Deputy Chief

Larry Schwartzstein, Bureau Chief
Family Court Bureau

NY County Corporation Counsel

60 Lafayette Street

New York, NY April 22, 1981

iy

Office of Court Administration

Shirley Mitgang
270 Broadway -
New York, NY June 12, 1981

Bill Clapham, OCA Budget Department
Albany, NY June 17, 1981 -- Telephone
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Hearing Examiners

Sue B. Levy, Former Hearing Examiner

New York County, Former Law Assistant to Judge

wWilliams
18 West 48th Street
New York, NY

Virginia Yancy, Hearing Examiner
Family Court, Kings County
Brooklyn, NY May 4,1981

Honorable Richard Baltimore, Hearing Examiner

Family Court, Westchester County
White Plains, NY May 19, 1981

Hearing Examiner
Family Court, Onondaga County
Syracuse, NY '

Probation

Frank Smith, Program Administrator
NYS Division of Probation

Tower Building

Empire State Plaza

Albany, NY May 27, 1981

Ruth Mayo, Supervisor, Probation Officers
Bronx County

l6lst Street

Bronx, NY May 26, 1981

Ed Coyle, Petition Officer
Virginia DeLapp

Evelyn Galster

Probation

Onondaga County

Syracuse, NY June 8, 1981

Joseph Torre, Attorney for Probation

Rita Sidman, Assistant Deputy Director of Probation

Ed Roche, Supervisor of Probation
Nassau County .
Westbury, NY June 11, 1981
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WORKING PAPER ON PATERNITY

Introduction

In New York State, the number of yéut-of—wedlock
births has been steadily increasing. From 34,798 recorded
live births in 1976, the number of out-of-wedlock births
has increased to 56,797’ in 19801 -- é fifty percent
increase in just five years!

In 1979, 33,891 new paternity peéitions were filed
in New York State Family Court; ih 1978, 38,150. Of the
number of original petitions filed,lapproximately 30,123
were Department of Social Services (%DC) cases.? No sta-
tistics are presently available td indicate the actual
number of orders of filiation entered or judicially-

approved compromises.,

l. | 1979 NYS Department of Health Vital Statis-
tics, Tables 24 and 25. 1980 figures supplied
by NYS Departemnt of Health, Syracuse Office,
f?om COpy now at printers for 1980 volume of
Vital Statistics. .

2. ‘197§ NY First Annual JReport of the Chief
Administrator of the  Court (1979). (oca
Report) Table 47.

i

1979 NY Second Annual Report of the Chief
Administrator of the Court (1980). (oca
Report) Table 48. [
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Prior to 1962, when the PFamily Court Act was

paternity proceeding.® The procedures for a hearing were

enacted jurisdiction over actions concernin childre . . .
v J n designed with the presumption that the father would be the

born out of wedlock was vested in the Children? C t :
, en's Lour respondent? and that it was the father who would be

outside of the City of New York and in S ial S i |
Y n n ospecia essions, a ordered to pay support.8 The fact that the drafters con-

.. . . T 3 .
criminal court, within the City of New York. According sidered it solely a mechanism for providing support for

to the Committee notes of the Joint Legislative Committee, the child born out of wedlock is reiterated throughout the

which prepared the Act, the purpose of giving the family - 9 . . . .
s%@tute. The original statute is completely silent as

court jurisdiction over paternit roceedings w "to - : .
J P Y P ng as per to any rights conferred on the father by the entry of an

mit the Family Court to draw upon all its i va s s .
b P * resources in order of filiation. The language of the original statute

rotecti d i f the i i illici  x , . , . ,
P tng and caring itor @ innocent child of an illicit speaks only of liability and obligation. Nothing in the

relation."4

original statute or in the Committee comments gives any
Article 5 incorporated the provisions of prior law, ‘

both criminal and civil.3 For example, putative fathers

were not included in the group that could .initiate a

\
6. Family Ct. Act §522, as enacted in 1962.
§ 7. Family Ct. Act §§531 and 532, as enacted in
© 1962,
8. Family Ct. Act §545, as enacted in 1962 (order
of support by father). .
3. Comment 1(1) N i i i i \ )
on '%ouriSIRéolggifggfyiﬁFegﬁiiﬁflvfxC°m§;;§§§ 9. Family Ct. Act §513 (obligations of parents);
Court. ’ ! ; ‘ Family Ct. Act §515 (government obligation to
° _ . the child); Family Ct. Act §516 (agreement or
4. - Id. Comment §511(2). ; o ' comprom?sg); Family Ct. Act §522 ﬁpersons who
- C : may originate proceedings); Family Ct. Act
5, Famil Ct. Act 24 i . | v §561 (proceedings to compel suppqrt by
Family Ct. Act §535 (issuance of warramt; Pam mother); Family Ct. Act §562 (proceedings to
ily Ct. Act §531 (respondent shall not be com-- | = F . gzmpigtsigggft(b%:mo?ier agd fatheg); Famléz
pelled to testify). ' « ACT O paternlty and support procee

ings combined; apportionment) (1962).

P ————
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hint that paternity proceedings were viewed as a status
determination at the time that the New York State Legisla-

ture authorized this purely statutory proceeding.10

The leading New York case, Commissioner v. Koeh-

ler,ll1 states that an order of filiation entered in a
paternity proceeding is "not a binding adjudication of

illegitimacy. 1+ does not establish the status of the

10. State of New York, Joint Legislative Committee
on Court Reorganization, Vol. 11, The Family
Court Act, Article 5.

11. 284j N.Y. 260, 267 (1940). The Court of
Appeals has reiterated this understanding of
the nature of a paternity proceeding in other
decisions. vg.4. v. I.I.", 31 N.Y.2d 154
(1972); Schaschlo v. Taishoff, 2 N.¥Y. 408
(1957); Commissioner v. Simon, 270 N.Y. 188,
rearg. denied, 271 N.Y. 527 (1936), People ex
Tel. Lawton v. Snell, 216 N.¥Y. 527 (1916). It
should be noted that Koehler was primarily
concerned with the evidentiary gquestion of the
strength of the presumption of legitimacy when
a child is born to 'a married woman. The
court, however, was also concerned that nei-
ther the child nor the husband of the mother
were necessary parties to the proceeding.

T " "
) . BRI oo i e

child, nor would it be competent evidence to establish
1ll§gitimacy in any‘ﬁroceeding to which others are par-
ties." As recently as 1975, Judge Cooke, writing for the

majority of the Court of Appeals in a case concerning

the consent to adoption by the father of a child born out

of wedlock, Matter of Malpica-Orsini,l2 characterized

paternity actions in the traditional manner:

The vast majority of instances where -
nity has been.established arise out ofpzzii—
ation proceedings, compulsory in nature, and
persons experienced in the field indicate
that these 1legal steps are instigated for
the most part by public authorities, anxious
to protect the public purse.

Appellate courts have held that paternity proceed-
%ngs are "primarily intended to insure that the child be

financially provided for by the putative father and not by

12, 36 N.Y.24 568, 573 (1975) appeal dismisséd’sub ©

nom. Orsini v. Blasi, 423 U.S. 1042 (1976).
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the State."l3 The Second Department has stated that "the
effect of an order of filiation on the child's status is
limited,"14 put the court has not succinctly outlined the
limitation.

In 1976, however, the Legislature amended the Fam-
ily Court Act in order to allow putative fathers to com-
mence paternity proceedings.l3 One trial court construed
this amendment as an indication that the Legislature

intended "an order of filiation to establish more than

9]

13. Salvatore S. v. Anthony S., 58 A.D.2d 867, 868
(24 Dept. 1977]). It is only fairly recently
(1925) that a private party was allowed to
bring a proceeding as an individual to seek
support for a child born out of wedlock.
Duerr v. Wittman, 5 A.D.2d 326 (1lst Dept.
1958).

14. Id.; Matter of J., 50 A.D.2d 890, appeal dis-
missed, 39 N.Y.2d 741 (24 Dept. 1975); People
7. Arcieri, 8 A.D.2d 923 (3d Dept. 1259).

15. 1976 Laws of N.Y. Ch. 665, amending Family
Ct. Act §523. Trial courts had disagreed on
whether or not the putative father of a child
born out of wedlock had standing to bring an
action to establish his paternity. Alvin B.
v. Denise C., 85 Misc.2d 413 (Fam. Ct. King's
Co. 1976); Matter of Roe v. Roe, 65 Misc.2d
335 (Fam. Ct. King's Co. 1970); but see Ricky
M. v. Sharon V., 49 A.D.2d 1035 (4th Dept.
1975). ‘

e {
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simply the issue of child support."l6 oOther trial courts
have maintained that the purpose of paternity proceedings
is to establish liability for the support of the child
born out of wedloc%917 Some courts have dismissed pro-
ceedings when the father sought only an order of filiation

and no order of supportl8 or where a child was already

1s6. "When property rights, custody, visitation,
and parental rights are predicated on the
order of filiation, and unwed fathers are
granted status to bring the petition them-
selves, it 1is «clear that the legislature
intends the order of filiation to establish
more than simply the issue of child support.
The statute itself specifies additional powers
of the Family Court ... [wlhere it is claimed
the mother's husband 1is not the <child's
father, the Family Court proceeding isg, in
substance, a determination of illegitimacy."
Commissioner v. Lazaro, 99 Misc.2d4 408, 410
(Fam. Ct. N.Y. Co. 1979).

17. Kordek v. Wood, 108 Misc.2d 434 (Fam. Ct.
Onon. Co. 1981); Matter of Nellenback, 107
Misc.2d 1061 (Sur. Ct. Lewis Co. 1981); Czjak
v. Vavonese, 104 Misc.2d 601 (Fam. Ct. Onon.
Co. 1980); Matter of Bertrand, 100 Misc.2d 439
(Fam. Ct. Onon. Co. 1979); Cf.: Goodrich v.
Norman, 100 Misc.2d 33 (Fam. Ct. N.Y. Co.
1979).

18. Kordek v. Wood, supra, note 17; Edward K. v.
Marcy R., 106 Misc.2d 506 (Fam. Ct. King's
Co. 1980). ‘

)\
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adequately supported by the mother's husband and non-
access by the husband was not established.l9 Another
trial court gas found that paternity proceedings“"can be
used solely for the purpose of establishing paternity.“20

In the area of inheritance, where the distinction
between affiliation and legitimacy was most clear, the
United States Supreme Court has held that a statute that
completely bars an illegitimate child from inheriting from
the natural father while allowing the child to inherit
from the mother is a violatibn of the Egqual Protection
/ In the case of

Clause of the Fourteenth Amendment.21

Lalli v. Lalli,22 which upheld New York's EPTL §4-1.2,

the court mace it clear that the child need ngt be legit-
imate in order to inherit £from his father n23 ) Thus,

affiliation (as well as acknowledgment and filing w1th the

)

19. Czajak v. vVavoneie, supra, note 17.

20. Matter of John J.S. v. Theresa L., 99 Mlsc-&q 578
' (Fam. Ct. Bronx Co. 1979). b

21. Trimble v. Gordon, 430 U.S. 762 (1977)

22. 439 U.S. 259 (1979).

23. Ibid., at p. 267.

o
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putative father registry) will now serve in New York to
qualify a child as a distributee of an intestate father's
estate.

The courts are also allowing the child to be a
party to any proceeding for wrongful death24 or to
recover the proceeds from a life insurance policy that
fails to designate a beneficiary.25

Many federal statutes include the out-of-wedlock
child in the sameé category as any other child.26 How-

ever, the child who is merely affililated with the father

by a family court order of filiation and Qho is not legit-

imated by the subsequent marriage of the parents, does not

7

24. Matter of Rykowski, 106 Misc.2d 820 (Sur. Ct.
Nassau Co. 1981); Matter of Cesario, 103 .
Misc.2d 1 (Sur. Ct. Bronx Co. 1980); Matter of -
Diaz, 102° Misc.2d 817 (Sur. Ct. N.¥Y. Co.
1979); Matter of Brown, 101 Misc.2d 805 (Sur.
Ct. Bronx Co. 1979); Matter of Niles, 81
Misc.2d 937 (Sur. Ct. Rensselaer Co. 1975);
Matter of Flores, 78 Misc.2d 481 (Sur. Ct.
Monroe Co. 1974).

25. Prudential Insurance Co. v. Hernandez, 63
1970).
26. Death on the High Seas Act, 46 U.S.C. 761;

Federal Employee Liability Act, 45 U.S.C. 51;
Longshoremen's and Harbor Compensation Act, 33
U.S..Cs 902; National Service Life Insurance
Act, 28 U.S.C. 701; Veteran's Administration
Act, 38 U.s.C. 101. ’ :

!
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qualify for the special status treatment granted to legit-

imate -children in immigration proceedings.27
The Constitutional Rights of Natural Fathers
e ad 0 o OF Datural PMathers

In the landmark case of Stanley v. Illinois,28 an

Illinois statute, which denied Stanley as the natural
father of three out-of-wedlock children the right to a
hearing on his fitness as a cﬁstodian of the children upon
the death of the children's mother with whom he had lived
for eighteen years, was held unconstitutional. The Céurt
found that the statute violated the Due Process Clause of
the Fourteenth Amendment. Natural fathers were held to be
entitled to notice and a hearing before their children
were given to another custodian.

| In 1979, the Court declared New York's Domestic
Relation ‘Law §111 unconsiitutional in that it discrimi-

nated against the natural father by requiring the consent

27. Faillo v. Bell, 430 U.S. 787 (1977).

28. 405 U.S. 651.
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to an adoption by the mother of a child born out of wed-
lock but did not require the consent of the father. The
Court made it clear that there was no basis for a legisla-
tive distinction between mothers and fathers of newborns
"where the father has established a substantial relation-
ship‘ with the child and has admitted his paternity."29
Thué, in situations where the natural father has asserted
his relationship with his child, the United States Supreme
Court recogni;eSithe rights of the natural father as being
equal to the rights of the natural mother. This develop-
ment represents a major shift in the Court's application
of the righ£s and responsibilities of the natural father
of the child born out of wedlock. Thus, denying visita-
tion or custody claims of a father with an order of filia-

tion may raise serious constitutional issues.

i

29, Caban v. Mohammgd, 441 U.S. 389 {1979).
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The Constitutional Rights of Illegitimate Children

In Levy v.'ﬁLouisiana,?’o the Court held that the
construction of a Louisiana statute for wrongful death,
whieh found that the term "surviving child" did not
include an illegitimate child, created an invidious dis-
crimination, making the statute unconstitutional. Subse-
quent Court cases have expanded the notion that illegiti-
mate children are full persons entitled to equal treatment
with legitimate children. Unless a classifiéation based
on illegitimacy "bears an evident and substantial relation
to the particular interests ... [the] statute is designed
to serve,"31l it is unconstitutional.

As the distinction Eetween legitimacy and illegiti-
macy blurs, the distinction between an order of filiation
and a declaratory judgement becomes simply a question of

proof, labels, or forum.

30. 391 U.S. 68 (1968).

31. U.S. v. Clark, 445 U.S. at 899; accord: Trim-

' ble v. Gordon, 430 U.S. 762 and Matthews v.

Lucus, 427 U.S. 495, 506 (1976). See Parham

v. Hughes, 441 U.S. 347 (1979) and Labine v.
Vincent, 401 U.S. 532 (1971).

57.

Problems in the Law of Paternity in New York in 1981

Because of the recognition of the constitutional
rights of both illegitimate children and biological
fathers of children born out of wedlock, and because of
the federal law, which requires states to seek out puta-
tive fathers and establish the paternity of children born
out of wedlock, the present paternity statute, Article 5
of the Family Court, has become cumbersome, confusing, and
antiquated.

A, Consents and Acknowledgment

Present Article 5 provisions contain no specific
authorization for paternity acknowledgements, but it is
estimated that a great number of cases (both AFDC and pri-
vate) are settled by the admission of paternity by the
respondent.

Distinctions are not found in the Family Court Act
between entry of an order of filiation based on the con-
sent of the parties, a "stipulated settlement,"™ or an

acknowledgment, which may or may not result in the entry

O
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of an order. (Acknowledgments may be enteredkaé orders of
filiation if the parties appear and respondents are
advised of their right to counsel and blood tests.)

Although the constitutionality of “"compromise
agreements" has been upheld,32 preconditions for accept-
ing acknowledgments and/or compromises and their conse-
quences to the parties have not been defined. For exam-
ple, DSS now accepts acknowledgments and files them with
the putative father registry. This is sufficient for pur-
poses of intestate inheritance and social security bene-
fits, but not for the Family Court to order support.

B. Contested Paternity Proceedings

A review of the case decisions highlight the prob-
lems in Article 5 in contested cases that have preoccupied
the courts: the necesafy standard of proof, the right to
counsel, the statute of limitations, when an order of fil-

iation is appealable, and other matters of procedure and

jurisdiction.

32. Bacon v. Bacon, 46 N.Y.2d 477 (1979).

D
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For example, the permissive evidenﬁiary rule that
both a husband and wife may testify to non-access in a
paternity proceeding3? has evolved into an apparent rule,
at least in the Secoﬁd Department, that unless both hus-
band and wife do testify to non-access, the presumption of
legitimacy cannot be overcome.34 The'emphasis on estab-
lishing non-access ﬁakes it difficulﬁ for the poor woman
who has been a parﬁ& to a "poor manﬁs divorce" to obtain
support for her child, for her nominal husband may have
left her years befére the birth of the child for whom she
seeks support. It has also made it difficult. for the
estranged married’%oman who does mbt know of her husband's

whereabouts to obtain support if she cannot find him to

testify to non-aceess.

it
1

33. Family Cﬁ. Act §531.

34. Commissipner v. Lerpy C., 45 A.D.2d 963 (2d

Dept. lq74); A. V. ﬂ;, 39 A.D.2d 706, aff'd,
31 N.Y.2d 935 (2d Dept. 1972); Powell v. Anon-
ymous, L8 A.D.2d 911 (2d Dept. 1963); cf.:
Joan B.D. v. Horst B., 65 A.D.2d 592 (2d
Dept. 1978); Hanley v. Wilcox, 57 A.D.2d 697
(4th Dept. 1977); People v. Lewis, 25 A.D.2d
567 (2d€Dept. 1966). W

I ;
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The effect of the defenses of multiple access also
needs clarification in light of conflicting judicial held-
ings.35 |

In 1981, the Legislature amended Family Court Act
§532 so as to allow the results of the human leukocyte
antigen (HLA) blood tissue test to be received in evidence
to aid in the determination of whether the alleged father
is or is not the father of”a child when he has not been
‘excluded by other blood tests. This provisien removed
much of the uncertainty from paternity proceedings.

With the amendment of the statute to allow the HLA
test to 5% admitted in evidence, the question becomes whe-
ther or not the mother of the child can compel the putaw
tive father to submit to the HLA test. This question
should be resoléed as well as the question of who is ée

bear the cost of the tests and the weight to be given to

blood test results.

35. Commissioner v. James H35 65 A.D.2d 772, 773
(2d Dept. 1978); Phillips v. Broadwell, 63
A.D.2d 840 (4th Dept. 1978); accord: Stenzel
v. Bennett, 49 A.D..2d 1017 (4th Dept. 1975);
Snyder v. Davis, 53 A.D.2d 1026 (4th Dept.
1976); Edick v. Martin, 34 A.D.2d 1096 (4th
Dept. 1970). i

i

§ s

6l.

Conclusion

The Commission should now consider revision of
Article 5 and the question of whether or not paternity
acknowledgment may be inclﬁded in the IV-D administrative
process.

The preposed IV-D administrative bill does not
presently include a provision for "acknowledgments of
paternity." Nearly eighty percent of the paternity peti-
tions filed in Family Court are initiated by DSS and
between eighty to ninety percent of these paternity peti-
tions are settled by "acknowledgments." Therefore, we
estimate that if the IV-D bill included administrative
handling of paternity acknowledgments, it would reduce by
approximately seventy-five percent the number of paternity
cases in- Family Court, and the Family Court's paternity

caseload should thereby be drastically reduced.

4]
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PROPOSAL FOR VOLUNTARY FOSTER CARE PLACEMENT

AND REVIEW PROCEEDINGS IN FAMILY COURT

I, Introduction
1

The development of statutory law in the child wel-
fare field has created a critical role for the Family
Céurt in the foster care system. The court's responsibil-
ity in voluntary £foster care has been to preside as an
arbiter at certain key points in the progression of a
child through the system, namely: (1) 30 days after the

voluntary placement of a child in care; (2) after 18

months in care, and at intervals of two years thereafter;

and (3) when the foster care agency or foster family takes
legal action to free the child for adoption.

However, many feel that the present statute creates
serious ‘obstacles to the achievement of a congéructive
relationship between the Family Court and other components
of thé foster care system. In particular: ”

e At 30-day placement proceedings (SSL §358-a)

the court does little more than "rubber stamp"
decisions made by the child welfare agencies.

The statute does not define a meaningful role
for the court. G
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° Even if a judge should wish to expand the

scope of the placement proceeding, there is
little or no information available to the
court to serve as the basis for a meaningful
inquiry.

° In most foster care proceedings there is no
one to represent the child.

° The court's first substantive inquiry occurs
only at a review hearing (SSL §392) 18 months
after placement. Problems discovered at that
point may well escape further scrutiny until
the next required hearing two years later.

° There is no mechanism for moniteoring implemen-
tation of court orders issued in foster care
pFoceedings.

® There is no continuity between the placement
proceeding (§358-a) and subsequent §392
reviews. Often, for lack of information,

there is no continuity from one §392 review to
the next. Too many §392 reviews are inconclu-
sive. ‘ '

® The intervals between foster care reviews are
too long.

The Commission suggests that the Family Court Act
should clarify and strengthen the Jjudicial function in
foster care. It finds support for this in several areas.

First, the foundation for a constructive judicial
role has been laid by the Child Welfare Reform Act (CWRA),
Laws of 1979, Chapters 610 and 611. This 1legislation
introduced an interrelated 'series of reforms to the

\Y
y .
state's child ngfare services system, from individual

,,,,,,
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casework to statewide financing policy. The CWRA clari-
fies the obligations of public and private child welfare
agencies and the performance standards to which they will
be held. It also provides for the court a clearer defini-
tion of the standards justifying placement than had previ-
ously been available, and new information (from the Uni-
form Case Record) on which to base a substantive proceed-
ing.

A stronger, clearer judicial role in foster care
grows naturally out of the framework of the CWRA. It also
builds upon the recommendations of other agencies and
organizations that have studied the relationship between
the Family Court and the child welfare system, notably,
the Temporary State Commission on Child Welfare (Pisani
Commission), the Mayor's Task Force on Foster Care Ser-
vices, the Office of the New York City Council President,
Statewide Youth Advocacy, the Economic Development Coun-
cil, and Citizen's Committee for Children.

Second, under current law, SSL §392, the court has
the authority to review the appropriateness of the agen-
cy's plans, services to the family, and efforts to achieve

a permanent home for the child, and to make any order it




deems necessary in furtherance of the child's present and
future best interesﬁ. The Commission believes that this
broad jhrisdiction should begin early in the placement,
not 18 months later. Thé placement proceeding should
establish the court's jurisdiction with the scope now des-
cribed in §392, creg?ing a continuing judicial responsi-
bility until the goéi of permanence is achieved.

Third, the Commission believes that once the parent

places the child, the remaining issues are quite zimilar

Y

to those raised by a PINS or neglect case: essehtially,
how the disposition serves the child's besf interest.l
The court's dispositional responsibilities should be pre-
scribed for voluntary foster care Jjust as théyfiére in

Articles 7 and 10.

'

These considerations have led the Commission to .

seek public hearings in order to solicit comments on the '

proposals described in Sections II and III.

1. It is widely acknowledged that children 1in
- voluntary, PINS, and neglect placements have
e virtually the same needs and problems, and
- that the decision to place through SSL §384-a
rather than Article 7 or 10 is more likely to
reflect local 1intake practices than any
intrinsic differences in the c¢lient popula- ~
tions. 2 large number of voluntary placements
have some protective service involvement.

67.

However, the Commission did nbt decide to pursue
this model without first bexploring other options that
might not place so heavy a burden upon the Family
Court.2 Among the other possibilities considered were:

(1) an independent non-judicial body, analogous to
various existing boards, commissions, and ombudsmen that
review decisions and actions of state administrative agen-
cies; and

(2) "quasi-judicial® modelsﬂ\in which routine case
reviews would be conducted by citizen review panels or

hearing examiners, and only contested cases would come

before a judge.

The Commission concluded that neither a non-
judicial panel wnqQr any of the various "éuasi—judicial"
devices would be a comple;gly satisfactory substitute for
judicial review of fosterwcare placements. ’An:effective

non-judicial panel with independent enforcement powers,

for example, would require the precedural apparatus to

2. Alternative Systems for Review of Voluntary"®
Foster Care -- research paper prepared ‘for
Commission consideration.
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hold formal hearings and implement binding decisions
altering or reversing the actions of a <foster care
agency.3 As a practical matter, there would appear to be
little justification for creating a ne% bodyzthat would so
closely resemble a court. The propr{;s‘,‘rj}dx use of hearing
examiners, which was discussed in ;9784at public hearings
conducted by the Pisani Commission,4 haé been opposed by
some on philosophical grounds, as tending to deniérate the
importance of foster care compared to other matters on the
;ourt's calendar. There would also be certain practical
problems -~ a method for expediting referrals from judge
to hearing examiner and back tc judge again, and the rela-
tive likelihoodlof judicial "rubber stamping” versus de

novo “udici . .
o judicial reconsideration -- which some observers have

suggested might simply exacerbate court delays> and

adjournments.

3. isti
igggeiifszZieei;ifl?g ?fn—judicial review pan-
21s ; ocal goverxnment (primaril
tgashsesfrgsggfsqg gnd gental health systems?
: ine y the Commission h
independent, binding enforcement powersa.s sueh

. Hearinés on S.7459, Tem : w
rir . porary State C issi
on Child Welfare, Albany, February ls,o?g;g?lon
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The Commission noted that the citizen review model,
which is attracting“growing attention around the country,
has so far beén used only for relatively small caseloads,
and never 1in a state with a foster care population
approaching-the size of New vork's.D Secondly, citizen
review has been used in other states primarily to handle
court-ordered foster care placements. This means that a
court has ﬁsually been involved in examining the justifi-
cation for the initial placement and to some degree in
setting‘the conditions for placement. If New York were to
adopt this system, some Epought still must be given to the
nature of the court's s&ggtantive involvement in the ini-
tial placeﬁent decision -—- that is, a revision of §358-a.
" In this sense, citizen’éeview could not be consiaered as a
total sdbstitute for judicial review, but.as a supplement

to it. Thi%dly, there is some question whether citizen

5. These are: ~ South Carolina, Maryland, Dela-
ware, Arizona, Tennesgee, New Jersey.® Ohio

has citizen review in some jurisdictions by

local option. In Michigan, citizen review is

peing developed on & demonstration basis in

three locations, including Detroit. Of these

states, New Jersey may pe the closest approxi-

mation to New York in the size (11,000-12,000)

and characteristics of its foster care popula-

\,tion.

s
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review -~- a relatively informal, flexible process' -~ could
be constructed to incorporate effective enforcement powers
and sanctions. Finally, given the size of New York's fos-
ter care caseload, there is no guarantee that the delays

and backlogs now so common in Family Court would not be

replicated in a citizen review board system, and for many

of the same reasons: over-crowded calendars,

1

. ) 3 \ » L3
information, non-appearance of essential participants.

missing

II. Proposed Revision of Foster Care Placement

and Review Proceedings

The Commisgion is proposing for public comment the
legislative enactment of a new Article of the Family Court
A?F' comprising a revision of the present §358~a and §392
of”)the Social Services Law. This proposed Article is
intended to clarify the responsibilities of the Family
Court in the d%ersight of voluntary foster care 'place-

0

ments, and to tallor the court's role to the structure and
requirements of the Child Welfare Reform Act. Amohg its

principal new features would be the followiné:

am——

T e,
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The initial placement proceeding (now SSL
§358-a) would become a substantive hearing at
which the service plan and conditions of
placement as well as the voluntariness and
necessity of placement are considered.

Pertinent information from the Uniform Case
Record (UCR) describing the caseworker's
assessment of the family's service needs, the
initial service plan, and the visitation plan
would be submitted with the petition.

The child, represented by counsel, would be a
legal party to all foster care judicial pro-
ceedings. o

The statute would provide a range of specific
dispositional orders in furtherance of the
service plan and the designated goal of perma-
nence. o

The court would have continuing jurisdiction
over the placement after the' initial proceed-
ing.

A date for the first review tearing (now SSL
§392) would be set at the initial placement
proceeding, to be held no later than one year
after the initial proceeding, but earlier in
the court's discretion.

The present parental waiver of hearing in
§358-a{5) would be eliminated.

At every review hearing, the court would be
provided with the records and orders of the

initial placement and prior review hearings

and with summary information from UCR interim
case plan assessments. :

The statute would provide a range of judicial
sanctions for violations of judicial orders.

=
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An outline of the proposed legislation is presented
below. Some pwints have been explained briefly (comments
in brackets) and are discussed.at greater length in Sec-

kvl

tion IIIW

A. Initial Placement Proceeding

(1) Petition. DSS shall file a petition for judi-
cial approval of a voluntary placement within [30-40] days
of placement. A copy of the voluntary instrument executed
pursuant to SSL §384& or §384-a shall be attached. In

addition to information and affidavits presently required

by SSL §358-a(2) regarding persons entitled to notice, the

~petition shall note whether any previous application for

court approval of the placement of this child has been

‘made, and shall allege whether the parent placed the child

|
because he or ‘she would be unable to make adequate provi-

ﬁion for the child's care at home, and the reason there-

ﬁor. The petition shall be accompanied by the following

information derived from the Uniform Case Record:
o presenting problem (from DSS 3300~-H);

® consideration of alternatives to placement

(£rom DSS 3300-8);

X
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° permanency goal and

completio
date (from DSS 33G1l); i ;

anticipated

™ initial service plan (from DSS 3301); and

® vieitatﬁon plan (from DSS 3302).

[It has?beeﬂ suggested that the deadline for filing
be moveéd to 40 days or longer, to allow reasonable leeway
for obtaining information from the UCR, which may not be

completed until 30 days after placement.

This would be
permissible under the new federal legislation, P.L. 96-272
(Adoption As51stance and\””lld Welfare Ace of 1980), which
removed the requlrement of a 3ud1c1al proceeding within 30
days as a condlLlon of federal foster care subsidies. See

dlscus510n 1n;Jection III.] )
Iy

N.B. THE FOLTOWlNG SECTION ON NOTICE IS PRESENTED IN TWO

VERSION», SEE SECTION III FOR DISCUSSION.

)
i
(2) gotice (Version A) . Notice, with a copy of

the petition and accompanying documents, shall be served

f

at least 20 d?ys prior to the hearing upon:

° the parent(s) or legal guardian who executed
: the instrument;

N
Y
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) any parent or legal gquardian who did not exe-
cute the instrument; :
® the child;

® any person entitled to notice pursuant to SSL
§384-c ("the putative father law"):; and

° such other persons as the court may direct.

A person who signs a voluntary surrender of guardi-
anship and custody pursuant to SSIL §384 may at the same
time waive the right to service and notice, as is pre-

sently provided in §358-a(4).

(2) Notice (Version B) . Notice, with a copy of
the voluntary instrument executed pursuant to SSL §384 or
§384-a, shall be served 7 days after placement upon:

° the parent(s) or legal guardian who executed
the instrument;

® any parent or legal guardian who did not exe-.

cute the instrument;
®° the child;

e any person entitled to notice pursuant to SSL
§384-c ( the "putative father law"); and

® such other persons as the cgurt may direct;

A person who signs a voluntary surrender of guardi-
anshipband custody pursuant to SSL §384 ﬁay at the same
time waive the right to service and notice, as is pres-

ently provided in §358-a(4).

Y
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(3) Representation. The court shall appoint repre-

sentation for the child. As provided in §262 of the Fam-
ily Court Act, an indigent parent or guardian shall be

entitled to court-appointed counsel.

[See Section III for a discussion of additional

resources to enhance representation of the parties.]

Upon proof of proper gervice to all

(4) Hearing.
parties, the hearing shall procéed on the return date. If
an adjournment isrtgranted, the court may tempararily
approve the piacement and set a lnew hearing date. At the
hearing the court shall consider, among other issue;:

°® whether the parent(s) or guardian executed the
in?trument knowingly and voluntarily;

e whebher appropriate alternative services and
resources have been explored;

® whether a reasonable service plan has been
developed, addressing the identified needs of
the child and family and a stated goal of per-
manence within a projected time limit; and

e whether the parent(s) or guardian would be
unable to make adequate provision for the
child's care at home.

[The waiver of hearing now provided in §358-a(5),
signed by the parent at the time of executing the
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voluntary placement instrument (§384-a), would no longer
be available. However, the hearing ¢ould proceed without
the par?nt upon proof of service, unless he or she has
requestéﬁ an adjournment. If an adjournment is granted, a
temporary order of placement could be issued, as is pres-

ently provided in §358-a(5).]

(5) Disposition of Petition. If the judge is sat-

isfied that the conditions in (4) above have been estab-
lished by the facts and that, where applicable, the
requirements of SSL §384-a have been met, he may find that
the child's best interest and welfare would be promoted by
placement in foster care and that it would be contrary to
the child's welfare to remain at home.} He shall thereupon
grant the petition, adjourn”thé procee%ing, and set a déée

for the filing of papers initiating thé first foster care

I

review, which shall be no later thanéone year from the
disposition of the placement proceedin&i or earlier in the
court's discretion. The order of-dispssition shall state
the grounds for finding that plgcement‘would promote the
child's best interest. The court may issue aéaitional
orders of disposition in furtherance of the service plan

and goal of permanence, including:

e e s - i e S 1 B 1 S e 1 o i e e
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77.
o an oFder directing discharge from care %y a
specified date; | .
® an order directing adoptive placement;
® an order directing the provision of specific

services to the child or famil withi
stated time; Y noe

® an order specifying conditions of placement
(e.g., terms of parental visitation, proximity
E; %he parent, placement of siblings toge-

er);

o an order directing the filing of a neglect
petition under Article 10;

) an order directing submission of reports to
the court within a stated time;

® any ther order in furtherance of the child's
‘best interest.

4
If the judge is not satisfied that the necessary

conditions and requirements have been met and that place-

1

ment would not be in the child's best interest, he may-
dismiss the petition and order the child's immediate dis-
charge from care. |

(6) Continuing jurisdiétion.‘ The court shall have

continuing jurisdiction over foster care placementé
approved in these proceedings. It may rehear the matter
at any time it deems desirable, or on the petition of aﬁy

of the parties.

7
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(7) Termination of placement. The child must be

returned home by the date sggcified in the approved wvolun-
tary instrument without fuggher court order. Every judi-
cial order approving a placement and every other disposi-~
tional order“ must be served on all parties. If the
approved instrument or other dispositional order does not
fix a date for return, or if the agency does not return
the child by the date specified, the child or the par=-

ent(s) or guardian may seek an order to show cause in Fam-

ily Court or a writ of habeas corpus in Supreme Court.

[Most of these provisions are presently contained
in §358—a(7), except that the child is not now a party who
must be served with orders or who may seek an order to

show cause or writ of habeas corpus.]

B. Foster Care Review Proceeding

The review proceeding wquld incorporate most provi-
sions of the present SSL §392, with the foliowigg changes:

(1) The child shall be a party, entitled to notice
and representation. A

(2) The firsp review shall be initiated no later

.than one year from the date of approval of placement,

79.

I
unless the court sets an earlier date at the placement
proceeding. Subsequent réviews shall be held yearly,
unless the court sets an earlier date. At the disposition
of each review proceeding, the court shall order a date
for the next review. As is now provided, the court shall
have continuing jurisdiction, and any party may petition

for a rehearing at any time.

[Thére are many diffesent views regarding the exact
timing of reviews, Bﬁﬁ widespread agreement that the pres-
ent intervals of 18 months and two years are too long.

See discussion in Section III.]

(3) Reviews shall be held for voluntarily and
court-placed children who have been legally freed for
adqption until they are in adoptive placement.

Fy

[While full-scale §3?2 reviews for children in
adoptive placement could be disruptive, it might be
thought desirable to give the caurt some means of monitor-
ing the progress of the adoption éo that reviews could be
resumed if the adoptive placement fails or the legal adop-

tion process is not pursued.]

&
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(4) In clarifijcation of the matters now provided 7
o C. Judicial Sanctions for Violations of Court Orders and

in §392(5-a) as issues to be considered at the review .
Statutory Requirements

hearing, the court shall inquire into the following: r SALES o it 1 compt ' P
: n addition to its general contempt powers under

° implementation of prior dispositional orders: :
’ ! §156 of the Family Court Act and its power to order the

® .. changes in the service plan, visitation plan,

. conditigns of placement, and goal oOf perma , cooperation and assistance of any public officer or agency
nence since the last hearing; and

' 8 . under §255, the court may order the transfer of supervi-
° Steps that will be necessary to achieve timely I
implementation of the goal of permanence. » sion to another agency. Where the court finds that a

timely petition for approval of placement has not been

At every hearing the court shall be provided with . filed, or that an order of disposition has not been imple-
the records and orders of all previous hearings. Perti- ” mented within the time fixed for compliance, or that the
nent ~information on goals, seFvices, and conditions of | child has been continued in care in violation of the sta-
placement from the most recentkservice plan review shall | tute governing voluntary placements (SSL §384-a), it shall
be provided to the court and to all parties. refer the matter to the Commissioner of the Department of

(5) The present provisions for dispositional Social Setvices for a determination to withhold state
orders in §332(7-9) should incorporate the specific orders ! ‘ ' reimbursement of foster care expenditures, pursuant to SSL

'PrOPosed above for placement proceedings, in particular, P ; §153-4.

the designation of a date or time limit withinlwhich the
actions ordered (such as discharge or the filing of a ter- , [It is expected that the appointment of counsel for
mination petition) must be accompiished. y | the child will facilitate enforcement of court orders
through motions for sanctions filed on the child's behalf.
i A statutory provision for a court order transferring

i . supervision of a placement ég another agency would have to
define speciﬁic texms and conditions to minimize the dis-
. ? ruption to the child and foster family.]
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Discussion

___——-——-—____.———-‘—'—'—_——-—-——‘

III.

A. Timing of Placement Proceedings

The timing of filing tequirements for placement

proceedings is a matter of some controversy.

. . . on
The argument has been made that if UCR informatlo

iti the
is to be incorporated into placement petitions as

i k ' i laﬁ and
pbasis for a substantive hearing on the service P

i ilin
goal of placement, the present 30-day deadllng for Fll g
| it is not

petitions must be extended because the UCR itself 1is

-] cases.
completed until 30 days £from placement 1n some

(The 30 days allowed for preparation of the service plan

f{ ment
1owing events occurs first: the date of place p

i r care
date of initial application for preventive Or foste

i court
ter is determined to be indicated, or the date of a

j Y g i i p d (0] Ore
. B =

’ isi i ight be
the assessment, service plan, and'v;SLtatlon plan mlg

s i 1 days
available in most but not all cases 1n advance of 30 y

from actual placement.)
‘ q
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There are two schools of thought on the suggestion

that the present 30-day filing requirement be extended.

In one view, the benefits of transforming the placement

hearing from a "rubber stamp” into a substantive proceed-

ing will outweigh the disadvantage of a delay in the fil-
ing date, particulafﬁy if such a delay is made to accommo-
date the need for preparation of important information.

The 30-day filing date was chosen in the first place only
to comply with a federal requirement +that no longer

exists. Assuming administrative enforcement of SSL §409-e
requiring the cdmpletion of a service plan within 30 days,
there is no reasénuto believe that children would be held
in care unnecessarily if the present”deadlineJfor‘filing

petitions was extended by a week or two.

The opﬁ%sing view holds that the placement proEeed-
ing still has the =function of det@}mining whether the

child should be in placement at all and, if so, under what

conditions. These are decisions that the court must make

early if it is to make them at all. Furthermore, only in

a small proportion of cases does the actual placement of
the child occur on the same day as the family's first con-

tact with the social services syé&em; the great majority

e | e
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of voludtary placements are made after some days or weeks
of discussions and counseling and the exploration of
alternative services.
in which a voluntary placement does occur as the result of
an emergency, the legal pape:work can be coordinated with
the caseworker's preparationwéf UCR forms so that bogh are
ready for filing within 30 days'of placement. K 

The proposal described in Section II-A abqyé allows
consideration of a filing requirement extended/éo 40 days

from placemznt, and provides for notice to thes parties at

least 20 days in advance of’the hearing. This would ordi-

| narily place the hearing at 60 days or gére from place-

ment. By emphasizing the substance of/fhe hearing over
its speed, the proposal assumes that tpé focus will be the
development of a reasonable plan ratnér than a reversal of

the original decision to place the phild in care.
e  /
/

B. Notice and Pre%ﬁearing Procgdure: Versions A and B
The accelerated notice ﬁfocedure in Version B would
entail calendaring, service ﬁ% notice to the parties, and
appointment of counselvfor/Qhe child and indigent parents
almost immediately afteg/yplacement. The petitioﬂ with

Va
4
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4
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=
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In those relatively few instances
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supporting UCR documents would be served 30-40 days after
placement, and the hearing itself held within a few days
thereafter. By telescoping all preliminary procedural
steps into the first 30 days of placement, it would set
the stage for the substantive hearing almost immediately
after the completion of the initial service plan. It
would also establish the court's jurisdiction and provide
representation for the child and parent at an early date,
so that the parties would have standing to seek relief if,
for example, DSS was dilatory in preparing the service
plan or had arranged placement under 'conditions that the
child or parent might wish to contest. Version B is based
on the assumption that counsel for the child would lock
into the child's piacement even before the service plan
and other UCR information;became available, and would mon-
itor the timely filing of the petition and supporting doc-
uments by DSS.

The possible drawbacks of Version B are, first,

that it would require service twice, which ¢ould compli=-

.cate DS8's burden of paperwork and result in adjournments

of hearings if DSS did not accomplish proper service.

A\
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: ive chil- B . Representatioi
Second, because approximately one out of every five chil p g ¢ epresen étlon
dren voluntarily placed in care is discharged within the f There appears to be widespread support for the idea
first 30 days, a substantial number of cases would "wash f of representation of the child as a party in all foster
ir ¥ R ) e
out" after appointment of counsel but before service of e care proceedings. The statute would Presumably utilize
the petitjon ‘and UCR documentation. However, this need = ~ the existing 18-B panels and Legal Aid Societies that pro-
| V » s P~ ( . 1 . - 1 T 6
., not necessarily be considered an inappropriate use 0?, vide attgrneys for other Family Courtk?roceedlngs.
- resourges if it is believed that the early appointment of ft has been suggested that additional resources may
el might in itself speed the dischéfge of certain be available to enhance the effectiveness of legal repre-
couns i i
nild from care Fd “ _ sentation. Trained lay advocates have been used in a num-
children fr . P n. !
. , ribed i ber o iti i s 1
The simplified pre-hearing procedure deiyrxbed in ‘ r .f capacities, both in New York State and elsewhere in
. g s aper ' t i i i tio >
Version A, in which notice, service of /;ﬁpers, anq the country, to monitor cases, provide information to the
appointment of counsel all occur subsgguent/ﬁofthe avail- ~ court, ar;ange services for foster children and their fam-
bility of the initial service plan (3ﬁ;40 days £from ilies, .and review placements. The concept of citizen par-
abili v YA . '
. » if it is | ieved ticipation in the oversight of foster care placements has
placement), might be thought preferable/lf.lt is bel pat . | g p
tﬁat“the potential advantages of earlg/h@tiQE and appoint-~ w been adyanced not only because it increases the resources
nt of counsel would be realized in’only a small propor- R available to the court, but also because it provides a

tion of cases The Commission nés therefore submitted broad, "non¥legalistic" approach that is believed to be
io . e ;

both versions for public commengﬂfb elicit information on particularly valuable in dealing with the issues that

the relative advantages and dr?wbacks of each. ar;se in voluntary placements. Some consideration might

#

j 6. Pending the Commission's consideration of rep-
s | resentation in Family Court as a separate

} - issue.
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be given to experimentation -~ perhaps through 1local
option on a pilot basis -- with various forms of lay advo-
cacy in foster care proceedings, and to the statutory

structure and safeguards that would be necessary to accom-

modate them.

D. Timing of Review Proceedings

The stipulation of one year as the statutory inter-
val between foster care reviews is to some extent an arbi-
trary choice. There are those who feel that reviews, par-
ticularly in the first years of placement, should be held
every six months. ¢ Others have suggested that annual
reviews may be unnecessary in some cases, especially those
of older children for whom neither adoption nor return
home is 1likely. However, one year seems to be the most

favored period, with the option of earlier hearings at the

court's discretion and the right of any of the parties to.” |

i
o

seek an interim hearing. r
E. Caseloads ‘ I /
: T ) )

A \.\ . . i Vi
One of the major concerns ragsed by this proposal //

will be its effect on the caseloads'and calendars of the//

/

court. | -
/
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It must be considered whether at least some of the
time spént in court proceedings early in a placement would
not be regained in the long run (1) by clarifying at the
first hééring the issues to»be reviewed at later proceed-
ings, and (2) by helping to focus and speed casework that
could result in ﬁéster termination of care.

ﬁot allrplacement proceedings need consume large

amounts of courtroom time. There will always be a number

" of cases -~- perhaps a considerable number -- in which nei-

ther the parent, the child's representative, nor the court
itself finds any objectlon to the placg ement or the pro-
posed goal, service Dlan, and d1$pOSlt10nal orders. Such
cases could be ha naled expeditiously.

Nonetheless, it is true that as compared to the
présent“perfahctory §358~-a proceeding and long intervals
between quter care reviews, the proposed new placement
proceediﬁés and more frequent reviews would require sig-
n1flcant1w more of the court's attention than in the pastu
Thlg is Sustlf;ed ky the 1mpact of voluntary foster care

placeme t upon rights of chlldren and famllles that are

traaltlonally at the heart. of the court’s concern.
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NOTICE OF PUBLIC HEARING

o

<

Q

.\\\‘

N "L!; A JT
b B <&
[ T R

A 4|
™t W e

GEORGE FRIEDMAN
Chairman
Donald J. Corbett, Jr. °
Vice Chairman

Clara Valiente Barksdale
Leonard F, Bersani
Thomas A, Demakos
Janet Hill Gordon
Howard A. Levine
Edith Miller
Carol Sherman

SUBJEC‘I':

PURPOSE s

DATES:

Friday, March 19, 1982, 10:00 a.m.

NEW YORK STATE TEMPORARY COMMISSION
TO RECODIFY THE FAMILY COURT ACT

Two World Trade Center
{ Room 6785
New York, New York 10047
{212) 488-8163

P.O. Box 7011
Alfred E. Smith Bulldirig
Albany, New York 12225

NOTICE OF PUBLIC HEARING (518) 455-5077

FAHILY‘(IXQ]RE PROCEEDINGS FOR VOLUNTARY
FOSTER CARE PLACEMENT 2ND- REVIEW

17
To Elicit Public Commenit on a Proposal to Strengthen Family
Court Proceedings for Voluntary Foster Care Placement and
Review by a Revision of Social Services Law §§358-a and 392.

S

The Association of the Bar of the City of New York
Meeting Hall

42 West 44th Street

New York, NY

Wednesday, March 24, 1982, 10:0 a.m.

Legislative Office Building —— Hearing Room B
Empire State Plaza

Albany, New York i

Tuesday, April 6, 1982, 10:00 a.m.

Hall of Justice - Surrogate's Courtroom
Civic Center Plaza -

Rochester, New York

Persons wishing to present testimony at any of the above hearings should
complete and; return the enclosed reply form no later than March 9, 1982 tos:

2

Trudy Hayden, Director of Research
Fampily Court Act — TSC

Two World Trade Center —— Suite 6785
New York, NY 10047 "
212/488-8163

&

A paper describing the Commission's proposal is enclosed. Witnesses should
_address their comments to this proposal and to the list of questions on the
reverse of this notice. Oral testimony shall be limited to ten minutes. The
Commission, requests advance receipt of twenty copies of any prepared statement.
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APPENDIX B

MEMORANDUM IN SUPPORT OEf

LEGISLATION AND THE BILL
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MEMORANDUM IN SUPPORT OF LEGISLATION

NEW YORK STATE ASSEMBLY -

submitted in accordance with Assembly Rule III, Sec. l(e)

.. Bill Number:

@onsors H

Senators:

INTRODUCED AT THE REQUEST OF THE TEMPORARY STATE COMMISSION

Assembly

Member of Assembly:

Senate

. Georse Friedman

W. T. Smith

TO RECODIFY THE FAMILY COURT ACT

Title of Bill'

n

Purpose. 6 Genera; 'Idea of Bill:

'

AN ACT to amend the social services law in relation to
debt Tecovery proceedingq{
. 16

To establish an administrative proeess for the recovery of funds paid

for Aid to Families with Dependent Children (AFDC) from relatives who are
-.legally responsible for. their support.

Summary of Specific Provisions:

A new Article 11 entitled "Debt Recovery Proceedings” would be added
to the Social Services Law to create a proceeding for the administrative
determination of amounts owed by responsible relatives for repayment of

public assistance and care provided under the AFDC program.

The bill-

removes from Family Court all support proceedings initiated by the
‘ Department of Sccial Services pursuant to federal mandate (popularly
In order to accomplish this purpose, the bill provides for

. ecalled "“IV-D).

the following.

i

e - The State Department of Social Services would be authorized to

hold administrative hearings to determine issues concerning

liability for support of AFDC recipients.

=~ Hearing proceedings would contain all elements of due process
including adequate notice of the hearing, the right to be.repre~

sented by counsel, pre-hearing discovery procedures, the right
‘to present evidence and call witnesses, as wwll as other pro-

cedures provided by the CPLR.

-~ Hearing examiners would make final determinations, which can be
docketed in the county clerk’s office, so that the administxatlve

system parallels the Family Court. structure.

== A three member Appeals Board would be established to hear appeals
from the administrative determination by the hearing examiner.

e . == Default Orders would be authorized to be entered and a full range
of enforcement techniques would be provided including’ contingent
payroll deduction orders, money judgments, orders of attachment,

~ and liens. .
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-- Appeals to the Appellate Division consistent with the present - - . OF NEW YORK
appeal process from the Family Court would be established.” ‘ " .
‘ . . S.. 8606 | A. 10893

-~ Parents would be able to continue to utilize the administrative ‘ . : : :
system diminishing the number of cases.returning to the Family '
Court for new determination of support liability after public

assistance and care is no longer provided.‘ : | ] SEN ATE—ASSEMBLY

Existing Provisions. of Law: .

S s March 16, 198
Under the present system, social services officials are assigned are v 1982

support rights by recipients of AFDC and social services officials must . . .
file a petition in Family Court to obtain Order of Support to reimburse ' -

them for the cost of public assistance and care. . . = S : C o
) : L ‘ . IN SENATE—Introduced by Sen. SMITH—read twice and ordered printed, and

i;stification. for 3111:. . | ' _'when‘printeé to be\commitpqd to the Committee on Social Services
o ., IN' ASSEMBLY—Introduced by M. of A. FRIEDMAN, DelTORO, WEPR — -
The current Family Court case load is some twenfy thousand new . -, Sponsored-by—M. of A. BUSH, CONNELLY, HARE&BERG,’ HﬁVEwgl,INHI:gxg;,
cases per year and that results in significant judge and clerical time con- - HIRSCH, HOCHBRUECKNER, HOYT, KOPPELL, LASHER, MONTANO, ORAZIO, PAROLA,
sumption. According to some estimates there are approximately 100,000 / 'PASSANNANTE, SALAND, SCHIMMINGER, SERRANO, SIWEK, F. M. SULLIVAN, VIG-
IV-D support and support related (modification, enforcement and violation) ~ GIANO, WEINSTEIN, WINNER—(at request of the Temporary State Commis-

sion to recodify the Family Court Act)~read once and refarred to the
Committee on Child Care ., Y : -

» L. ) \

cases in the Family Court im a particular year. Thig bill will result in ,
the court as currently constituted having more time to deal with the real
problems involving child welfare, foster care placement, juvenile : L, : v . ]
. delinquency, etc. : S . AN ACT'. to.amend the social services law, in relation to proceedings to
- recover debt iqcur:eci_ for payments made as aid to dependent children -

Moreover, the bill will place our state in a posture of, for the first

time, being in a position to receive federal reimbursement, to the extent ; o - n?° People of the State of New York, represented in Senate and Assem-
: : . bly; do enact as follows: . B
of 75% of our costs incurred in prosecuting these cases. Although the ‘ = ; ~ : , O :
ability to receive such reimbursement has been available up to now, the : o .. 1 Section 1. Article eleven of the social services law and seétions four
fact 1s that OCA has not sought reimbursement for these court proceedings. : 2. hundred eighty-four, four hundred eighty-five and four hundred eighty-
: ’ ‘ 3 six are renumbered article twenty "and’ sections one thousand, o;xe
Administrative systems nationwide (fourteen states currently utilize - g :2:3’::‘1;‘1‘; am_l' one thousand two and a new article eleven is _added to
an administrative process) have the highest per -case’ collection rate. This g ¢ B8 tollows: : aRTICIE 11
is because the. administrative process is more.efficient than the court 7 7 , S DEBT RECOVERY PROCEEDINGS
process, produces more uniform debt recovary detsrminations 8 Section 501 Definitions. » L
and results in more effective enforcement of support determinations. 9 . 302. Jurisdiction. '
, 10 ‘ 303, Debt created. o S .
Fiscal Implications: ; 11 - 3504.-Powers and duties of social services officials. ‘
o ‘ : ig 505, Péwers and duties of the commissioner.
, C A : . 3506, Est Z .
Since New York is not receiving Federal reimbursement for the S 7 507 Nf,:i:iii?mgzoﬁ::diﬁb;
B . » . - -
judicial portion of processing IV support cases, there would be a substantial - 15 - S08. Notice to parent. . ) = *
increase in Faderal revenues. Increased collection rates and the lower cost - 16 309. Determination of debt. .
of an administrative system would also result in cost-savings to the State. - 17 . 77510, Limitations on. debt. o
. ‘ . .18 - 311. Examiners  hearings. : o
Effective Date: .19 + 312. Modification of court orders.and determinations,
| : .7 EXPLANATION—Matter in italics -(underscored) is new; matter im beackmpc
3 o . Eaate b z=alics ! . new; matter in brackets
Sepgrgmbe.r 1st following enactment. . - --['] is old law to be omitted. -. E ¢ brack
‘ o : LBD2-44-20-325
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' 2 | . A. 10893
S. 8606 . . .

513. Relief from determinations.
514, Income deductionloid:zi. |
' pp to_appeal bo .
i giﬁ: ﬁulzleoverninz hearings and appeals.
' 517. Determinations final.
‘'518. Appeals to court.
519. Exclusive Erocedure.

520. Notice of arrearS; money. judgment.

521, Termination of public assistance.

522 Notificationi. termination of Eublic assistance. '

§ '501 Definitions. _In this article unless -a different mganlnz is

§ 501. Dershah t —tm— . -

= uirﬁg'z nzggtcogziﬁgﬁ means _any person under the age~ofaz¥izgx og:
i 1 , o 3

ye:;s whg igs not self-supporting, in the armed forces

OtgerwﬁgeVé::ﬁCim:§§:.a natural or a&optive parent of a dependent _child,
2.. are

i i rt a depen-
' : -parent , when such person has an obligation to Suppc .
oL e ho is iving public assistance.

“dent child who is receiving p

3 -] or means a erson Iecelvin u-bl epen-
. . A Si

dent~child; 'who has assigned support rights to &

trift gsb§°~u$§§isb tizw;mount of money owed by a arent to reimburxse &
T "De " v yap

dependent
cial services district for providing public assistance to a ‘epe
- social SeRVILES —osmse= 4 tanco

ourt v & : > ourt
"oourt order” means sny & licable order or judgment of any ¢
o y_8pp judgm

o p i Xp y_req i paym by the parent
ofééom etent jurisdiction that expressly requires ayment

T
£ fixed or determinable amount of money for support of a de?enden
of a fixed or derdIl === -
child. . : . A ¢ of g
~ "Dat +ion" means the amount o
= Deterning o a social services

: payable t
exsminer £0 be BAYS d:n ander this article.

ursuanzttqaas FO;ZZns an outstanding un aid balance duetﬁsss:;iiilea
L dr: zf support or a determination made ursuant’to.sdzction ver

EEErt OZ 2 Jurisdiction The department shall have i:ri
§: . —2 t to. this artic:e.

1 7 i{ngs commenced pursuan 1 at
det rscovg bt i::::Zd The payment of public assistance f9r : dZi:zgict
childsgi;atzs a debt owed by a parent to the sociai Sizzglzge e

"For the total amount of such assistanczatiﬁczoigzzz S fded, however,

: total of such assis 3 - - t's
t:étée:Faztzzggnzzzon shall, if the interests of justice or the paren

that 2

a hearin

bt .
hen or in the future appear_ to require, reduce the de

- t of pu-
:ziiiEZizoaziyreasonable amounthhiizhézgngznlei;ethizczgznamzzﬁtencegif
¥ P . Notwiths 2 p g
biic asaishem™s acuuaéidgg:ii is in effect the terms of such order shall

a_court - onfer o ances of support. -

control as to the amount and other circumst PP

1

ry P dings under this article. S B
i de e e ro:z:s official shall be em owered to.receive ani foz;r
T socia’ sty s. made pursuant to a court order

- ward.directly %o the assignor payment

. e
determination that are in excesS of the amount of .the deb

s L) hal 1 s
I X examiner 3 to tlear mld de tar mine .‘ ssues Conceming

f a
Ea -

commissioner.
commisaio ==

1

o

e e T e
e gttt ,

et O RS )

S. 8606

3 A. 10893
1. 2. 'Hold hearings in accondénée with the applicable pfovisions of the
2 state administrative procedure act and provide,

3 pre-hearing discovery

4 rules, for the subpoenaing of witnesses, documents, or papers; for the
5 administering of oaths; for the taking of testimony of any person under
6 oath, and in connection therewith, for cross-examination of witnesses
7 and for the production for examination of any books or papers.
8 3. Establish a board of appeals consisting of three members appointed
+9 by him to review determinations of hearing examiners which are appealed
10 in_accordance with section five hundred fifteen of this chapter.

11 4. Establish rules and regulations to carry out the provisions of this
12 article. . : .

13~ § 506. Establishing the debt
14 tiated by a8 social services district by serving 4 notice upon the-parent
15 by_omail or in the manner prescribed for service of a summons in a civil

16, action; with a notice as provided herein. If service is by mail, no
17 determination may be entered on default..

18 § 507, Notice of proceeding. The notice of the proceeding shall
19 includa: o ' ve e '
20 1.

,1. The name of.the dependent child or children
21 ery of public assistance is sought. " .. L .

22 2. A statement that tae amount of the debt determined shall be based
23 upon the.amount of public assistance paid and the parent's ability to
24  support the child considering the income and assets of the parent, the
25 needs of the child and other relevant factors. .

26 3. A statement that.the parent has'a right to seek and be represented
27 by legal counsel, ‘a relative, friend, or other spokesperson, or repre=-
28 sent himself and that if the parent has any questions, tha parent may
29 consult an attormey or telephlone or visit a social services district of-
30  fice at a given address and telephone number.

31 4. ' A statement that if the parent raises a question of paternity the
.32 social services district-shall commence a 'proceeding -~ in ths family

on whose behalf recov-
on WA 115 1:8c¢

33" court.

36 5. A statement that if the’paégnt denies liability, on grounds other
'35 than paternmity or wishes to contest the amount of money demanded, or has
36 any other defense to the action, the parent must request a hearing.

37 6.

A statement that the pareant must request a hearing on the form
38 provided by the social services distri

et within. twenty days of its
39 receipt and that the department will notify the parent by mail of the
40 date, time, and-place of the hearing. .

41 . 7. A statement that if the parent fails to regquest a hearing or fails
42 to_ appear on the hearing date, a default determination shall be made, .
43 and the vparent shall be subject to appropriate collection actions, in-
44 cluding but not limited to payroll deduction orders, attachment, liens,
45 and other civil remedies. L - : ) .

46 8. .A statement that in case of default by the parent, the debt may be
47 presumed to be the total amount of public assistance and setting forth
48 the periodic payments which may be due in the event of default.

49 9. A statement that the hearing shall be held in the county of resi-
50 dence-of the dependent child uniless the parent requests that it be ' held
51.:in_the parent's county of residences . . . . o

52° .10, A  statement that the parent has the right to raise the issyes of
53 visitation and/or custody or request orders of protection in a couirt of
54 law and that these issues shall not be heard at the examiners' hearing.

.

when appropriate, for
in  accordance with the civil practice law and.

. A debt recovery proceeding shall be ini- '
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§ 508. Notice to parent. Notice to the-parent shall be served within . . .
sixty days from the date the social services district commences payment 1 less the parent shows good cause for failure to request relief from the
of public ' assistance to the child. If the notice is not served within 2 determination prior to the accrual of arrears.
sixty days, the-social services.district shall lose the right .to include 3 2. A request for modification shall be in writing on a form provided
as debt, public assistance paid before the date of service unless ser- 4 by a social services district. A hearing on the application shall be
vice could not be made because of a deliberate act or acts by the 5 held by a hearing examiner within thirty days after the request is
parent. o . ) -6 received by the social services district. A request for modification

§ 509. Determination of debt. The parent must respond to the notice of 7 shall not stay the existing determination, unless ordered by the hearing
the proceeding within twenty days. If the parent fails to respond or 8 oxaminer. ] T , ;
fails to appear at a hearing and no adjournment has been granted, tﬁe 9 § 513. -Relief from determinations. A hearing examiner may relieve a
hearing examiner upon proof of service shall make a determination, in 10  parent from a determination or a money judgment based on a determination
accordance . with the notice, specifying the amount of the debt, the . . 11 upon such terms as may be just, on request of the parent upon the
amounts of the periodic payments to be made, and directions on the man- ‘ 12. ‘grounds of:; . e I ~
ner of payment.- The parent and the assignor shall be sent a copy of . 13 1. Excusable default if such request is made within one year after
this determination to .their respective last known address. . 14 service of a copy of the detarmination or judgment upon the parent; or

§ 510. Limitations on debt. 1. No debt under this article shall be 15 2. Newly discovered evidence, which if introduced would have produced
incurred by any parent for payments of public assistance for a dependent 16 a_different result; or o :
during any period.in which the parent is receiving public assistance and ' 17 3. Fraud, misrepresentation, or other misconduct of an adverse party;
care or supplemental security incoTi. I, ;{ 18 or ™ - = : - ’ >
~2. The determination or enforcen. .. of the debt shall not be affected i 19 , 4, Lack of jurisdiction to render the determination. )
'by any interference with rights of :--tody or visitation by the custo- , 20. § 514. Income deduction orders. 1. When a determination is made, it
dian of .the child. . . R ' ) 21 shall order a parent's employer, future employer, former employer, any

3;§ll;;EEEEi2E£El;EE2EiEE§;_l;_EEéEi&S§.§EEll_EEEEElQ_QE_EEE;QEZE_EEE: 22 person _owing a debt, the auditor, comptroller, or disbursing officer of
ice of.the same to each parent “within thjirty days from the time a 23 any pension fund, the state of New York or any political subdivision
parent’s request is received by the sccial services district. Where the h ’ 24 - thereof, or the United States to deduct from all monies due or-payable
venue of the hearing has been changed, the hearing shall be held within 25 to such parent the entitlement to which is based upon remuneration for
sixty days of such receipt. The hearing shall be conducted by a hearing . 26 employment, past or present, such amounts as the department may find to
excmimer in the.county of residence of the dependent child, unless the © 27 be necessary to comply with its determination provided however that any
parent has - requested a change of venue in which event it shall be held g 28 such determination shall provide that mo such deduction shall be made
in the county of the requesting parent s residence. .. . : | 29 unless and until the support collection unit established. by the appro-

Q;;_IEE;_E2EEéES_EEEEiEEE_EEéll_QEE2£EiE3_ETﬁEiE.EEQ.EEéEEEEEl&.EEE.&S 30 priate - social services district has determined that such parent's ar=-
be pald by the parent according to the parent s means, if possessed of 31 rears equal or exceed the total amount of monies payable in a specified
sufficient means or eble to earn such means, arrears, if any, the amount ) 32" number of payments determined by the department in the determination and
of debt, the amount of the periodic payments to be made, and directions i 33 a _copy of the income deduction order and determination has been served
2&__E22_;E22E2E_22_222EEEE;__ZEE_EEEBEE_EngEEi2QEE_EEZEEEEE.EEQESEQ_EEX i 34. upon such parent's employer, future employer, former employer, the audi-
exceed the'debt provided any such excess shall be forwarded directl to ‘ 35 tor, comptroller, or disbursing officer of any pension fund, the state
the assignor. 1f a parent has health .insurance available to him through 36 of New York or any political subdivision thereof, or the United States;
éE_EEEl2Z2E;2E_2EEéBiE§Ei2E_EEEE_E22_EEEEEQ;E2_E2!22__2255222__22._22252 : 37 provided that such parent shall be given notice of such determination at
behalf the proceeding is brought and when the hearing examiner deter- : | 38 least fifteen days prior to service of such determination on such em-
Ei2E2_EﬁéEL232_EEEl2Z2E_9E_2E8éEiEEEi9E_Eill_2EZ_QEE_ELEEEEEEEEEEL__EEEZ ; ° 39 ployer, future employer, former employer, the auditor, comptroller, or

tion of the premium on any such extension of coverage, any determination
issued against such parent shall require him to exercise the option gf
additional - .coverage in favor of such persons receiving public

40 disbursing officer of any pension fund, the state of New-York or any
political subdivision thereof, or the United States: and if such parent
, ‘ 42 pays all arrearages within such fifteen-day period, such order and

»
Py

assistance. - . ' g , | 43 ‘determination shall not be served and no deduction shall be required by

2;__IE2_;E2éEiES__SEEEiBE£__Eﬂéll__EBE2£_E_EEi3252_52222225_2222222123 ' 44 reason of any such determination, but such payment shall not affect or
findings of fact and conclusions of law as to- each contested issue .as 45 otherwise limit any determination made as a result of any subsequent
2Eli_22_E22_Q2E2£EiEEEi2E;9EEEQ_EEEZE22;_IEE_EE2EEE&_EééEEEEE_EEéll_ﬁélE' . 46 delinquencies. Such employer, future emplover, former employer, the au-

. the determination, signed by the hearing examimer, with the department. ‘ 47 ditor, comptroller, or disbursing officer of any pension fund, the state
%. The hearing examiner shall mail copies of the determ;nation to the 48 of New York or any political subdivision thereof, or the United States
parent and the assignor at their last known address. ' ~ ~ 49 ghall deduct the amount as ordered from the monies due or payable and .
§ 512. Modification of court orders and determinations. 1. At any time 50 forward it periodically as directed in the order. :
after a court order or a determination, a social services official, the o i 51 2. The 1limitations and regulations of sections forty-six to forty-
2§£EBE;_2£_EES_E§EiE22E;E2!_EESEE§E_2_E2QiﬁiEEE22BL_IBE_EEEEZ_EEEEEEEEES 52 eight-a of the perscnal property law do not apply .to debt recovery

E2QiEiE§Ei92;EEéll_Eé!2_EE2_EEEQE2_22_§E2!iEE_2__EEEEEEBEEEL__EEEESE__EE . 53  determinations. . Notwithstanding sections forty-six to forty-eight-a of

circumstances. No modification shall reduce or annul arrears accrued un- : " - 54 the personal property law, a determination takes priority except as to

i
b4
. |3
S . i s ‘ . 55. those deductions made  mandatory by law or-hereinafter made mandatory,
- . P § o
2 ) . . ' . )

L
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k i . require
including labor union dues. A social services district shall g

h P i 2 2

i number
ocial security qumber; provided, however, that alsicial security
sa be required only where permitted under federa aw.ioyee cause ome
2 g (a) No employer shall discharge or lay off an _emp ce_because 992
or ;ore {ncome deduction orders have been‘ served _upon

. against the emglozee's wages .

i1 action for damages for wages
) ovee may institute 8 civ . ugges

la'gs: asAx; rzzzityof a vioiation of this section withénlgir;e:l};ggzyzor ter

; ) 1 not exceed -
‘31z ~ Damages_recoverable shal _six
shct Vi:;g?iznsuch action, the court also may order the rei;sZ§Ze2:ma ot
weehs’discharged employee.. Not more than ten per cgntum of the caf gor
P d in such action shail be subject to any claims, ai chnen® ;uch
recovzigns by any creditors, judgment creditors, OF as§ n
execu !

—c - _ : N
smployes: 4. 1. Within thirty days after the mai

als to appeal board. 1. : ] ‘ mails

in§ oiliérézizl delivery of notice of the determination, either a p
igg o

19
20
21
22

" port & determination or to prove that it is incorrect.

) degartment.'
-1 - ’

13 i 1 in the local social ser-
4 by filing a notice of appeg et
tge &pp::it2:22 ogfices, in accordance with sucy rulii Zic;h;a;:nc =
e hall prescribe. Written notice- shall be given ceach pazent o
ié?nezi;ht to an appeal to the appeals hoard ani the mei :nd T
- ) basis for the appea
i hall state the
zge nzz:zze°£s:zgialbz served by mail by the person taking the appeal on
e .
evezy othef Da=t iho 8 eazeé_gt-ZEQ ::::ignoéhe bééis of the recoxd or
2. The appeal board may decide . AW T ho record 5%
' {t'may tion hear argumenis, ho s, O
itmad 2 i;s 2i:§reto"a hearing examiner for such.pu;posis iielgtog
remant sgf a further hearing is to be held or argumeni ez;f;CtEd' ard
:i:ig .fix a time thersfor and shall notifytall p::; izdify cted. e
‘mas or reverse, wholly or in par‘,.or y fers
ZZ§§:izzyf:§§iz?ed. It shéll render itsfdegls;oﬁrzi;hi212::521 i:ylast
: ission, or conclusion of tne he e ast
thg a§§:§int;hiizzpon send written notice together with the reasons 10O
an
all parties affected. . Lich
itg'dgiési°;u§:s governing hearings and apgegls.d};nzhetgznniznéﬁc: e
‘ ; ar
. b resented before the appea [} ct_of
apggii:rigzilbe;c:e the board shall be governed by rules aqd regulati
an _ 3 -
N4 he commissioner. . » 4 to sup=
aestablished by © © be offere
2. At any hearing held on_an appeal, evidence may S TrmTrT
y les of evidence OT by
; bound by common law or statutory Iru 2
ihaiiiczitorb;ormal rules of procedure, but shall conduct the hearings
ac!

an

aggigii DeterminationS'final. VA determination of an egazigeria:nlesz
éppéaledffrom, shall be final on all questions of fact

PP s pp ' . final
determination of the appeal board, unless a aaled from, .shall be

9 1 eter iﬂ. Ci S ll be filed b! the

determination was made. Upon filing, the clerk shall docket the deter=-

determination docket and such determindtion

mination in a debt recovery

tral
- ‘shall have the force and effect of a court docketed order. A  centr

i i the
docket of all administrative determinations shall be mainfa%ned.by

i e e ey

B s ‘

Wl

i, e MR

s e,

" 46 § 522,

. 51 debt recovery proceedings;
. 52

56 3,

S. 8606 ‘ 7 A. 10893

1 ‘§ 518. Appeals to court. Within thirty days after the mailing or per-

2 sonal delivery of notice of a determination by the appeal board or after

3 docketing of the appeals board determination in the county clerk's of-

+ 4 fice, whichever is latar, any party affected thereby who appeared at the

5 " appeal before the board may appeal to the appellate division of the su~

6 przme court of the judicial department in which the original determina-

7 tion was made. The provisions of the civil practice law and rules apply

8 where appropriate to appeals under this article. Such appeals may be

9 heard in a summary manner. An appeal may be taken from the decision of

10 such court to the court.of appeals in the same manner and subject to the

11 same limitations, not inconsistent herewith, as is provided for in a

12 civil action. It shall not be. necessary to file exception to the rul-

"*'13 ings of the. appeal board.

14. appeal to the appellate division or to the court of appeals.

15 § 519. Exclusive procedure. The procedure herein provided for hear~

.16 ings before: examiners with respect to any determination and for appeals

17 therefrom, first to the appeal board and thereafter to the courts, shall

18 be .the sole and exclusive procedure for debt recovery proceedings. No

+ 19 other rights of the sgocial services districts, parents, children, or

o 20 other parties who may have the right to recover support under any other

- 21 provision of law or unreimbursed public assistance in a civil proceed.')ng

© . 22 are modified by this article.

23- § 520. Notice of arrears; money judement. Prior to entry and docket-
24 ing of a money judgment in the county clerk's office, a social serwvices
25 official shall issue to a parent a notice of arrears, which shall in-
26 c¢lude the terms of the outstanding court order or determination, the
27 amount of arrears, a demand for payment, a statement that the parsnt may

. 28 request a modification of the 'court .order or determination,

-29  grounds upon which such & request- may be.made, If payment is not

- 30 received within fifteen days, a social services. official may enter a
31 judgment pursuant - to- rule five thousand sixteen 9f the civil practice

32 law and rules. If the parent requests a modification withdn fifteen
.33 days, entry of judgment

shall be stayed until a4 determination on the
34 modification request is made. The entry of a money judgment may be en-
‘35 forced by execution or in any other manner provided by law. for the col=~
36 lection of a money judgment. . )
37 5 521. Termination of public assistance. Following the termination of
38 public assistance, the department may continue to azxercise jurisdiction
39 over the modification, appeal, and enforcement of determinations esta=-
40 blished by the procedure herein or over court orders, provided the as-

41 signor consents in writing. All periodic paymenis attributable to. the

and the

. 42 ' period after termination of public assistance are o be paid directly to

43 the assignor by the social servicés district, except those specifically

44. designated to satisfy arrears on. the debt in the determination or court
45 order. :

Notification; termination of public asgistance. When public
47 assistance to the dependent child is terminated, a social services offi-

48 cial shall notify the assignor and the parent of the determination and
49 the termination of public assistance. .The notice shall include:’

50 .1.. A statement that the parent or assignor may continue to

utilize
2. , A statement that the parent or assignor may choose to pursue any
53 further proceedings in a court of competent jurisdiction:

A statement that if no action is taken by the
§5;mthe determination remains in effect; and

4. A statement that the social services district shall forward
payments to the assignor. . ‘ ’

§ 2. This act shall take effect on the first day of September next
succeeding the date on which it shall have become a law.

parent or‘'assignor,

No bond shall be required to be filed upon an |,

am————
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