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As a research agency, the National Institute is interested in exploring
the tradeoffs involved when one aspect of the administration of justice is
altered. When the U.S. Supreme Court in 1972 handed down its decision in Argersin’g_‘jr v. Hamlin H
Argersinger v. Hamlin, mandating that counsel be provided for all defendants ' .
who faced the possibility of incarceration, the Institute decided to fund a
study of its implementation.
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To disseminate the research findings, the Institute sponsored a
conference in October 1976 for more than 115 members of the legal profession.
Experts in the field wrote position papers and conducted workshops on various
aspects of implementation.

Summary Report
of a
Special\ﬁcznference

These proceedings include a summary of discussions on important issues:
appointment of counsel; defender or counsel management; eligibility;
legislative and rule changes; determination of needs and demands; and
measuring the effectiveness of counsel. The report also includes the major
addresses made by then-Deputy Attorney General Harold R. Tyler and Dean
John F.X. Irving, of the College of Law, Seton Hall University.

The Institute hopes that this conference report will contribute to a
better understanding of the problems associated with delivery of legal

counsel to indigent defendants. Prepared by:

UNIVERSITY RESEARCH CORPORATION
Washington, D.C.
Gerald M, Caplan
Director
National Institute of Law Enforcement
and Criminal Justice
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FOREWORD
Cheryl Martorana

Director, Courts Division
Office of Technology Transfer
Law Enforcement Assistance Administration

As most of you know, the Argersinger decision, which held that no person
may be imprisoned unless he was represented by counsel at his trial, was
handed down by the Supreme Court in 1972--over four years ago. It might seem
strange that we're still trying to determine how to implement that decision.
In fact, however, the reason for considering it now is not the decisionmaking
by the Supreme Court, but the publication last year of a research study by
Boston University's Center for Criminal Justice, sponsored by the National
Institute, to see how the decision was being implemented in the states and
make recommendation on how to improve the quality of representation being
provided to indigents accused of misdemeanors.

When the Court handed down the Argersinger decision, both the Justices
themselves and a number of observers, including those who would be responsible
for implementing the decision, expressed much concern. Their concerns per-
tained to whether it was even feasible to speak of implementing the decision.
There was speculation about what results would be produced within the criminal
justice system by adding such a major burden to it. Jurisdictions that had
been having difficulty supplying counsel in felony cases would now have to
supply counsel in ten times more cases than they had previously.

The Boston University study, directed by Sheldon Krantz, was an effort
to look at all the implications of the decision and analyze the practical impact
on the courts. Further, the researchers tried to look for those jurisdictions
which seemed to be doing a good job and use their experiences as a basis for
recommendations to other jurisdictions faced with the same problems. The
Center staff then took an in~depth look at the operation of the indigent de-
fense systems in nine jurisdictions and conducted more preliminary work in a
wider range of jurisdictions around the country. They concluded that, for the
most part, the decision was being ignored or flaunted and that serious attempts
were being made to override the intent of that decision. For instance, judges
were openly encouraging waiver of the right to counsel. There were a number
of jurisdictions where a defendant would have to choose between making bail ox
getting an attorney, because if he made bail (even if it was a $50 bail) it
was assumed that he should be able to pay for his own attorney.

The research team's discovery of an alarming lack of compliance with the
decision prompted the National Institute's interest in increasing the level
of awareness of the problem among members of the bar and the judiciary and in
stimulating more appropriate responses. Although the study report is currently
available from a private publisher, we determined that it was essential to
make summary copies of the report available throughout the criminal justice
system. As a result, we distributed copies of the reporit to some 6,000
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officials throughout the United States who would be in a position to act upon
the recommendations in it. These officials included trial judges, district
attorneys, and court administrators, in addition to public defenders.

Now it is appropriate to consider and discuss the implications of the
study's findings and whether recommendations for improvement can be made to
work. LEAA and the Institute also looked to this conference as an opportunity
to get ideas about how to build on the work that has been done and determine
what kind of follow-up activity is required.
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INTRODUCTION
Geoffrey M. Alprin

Director, Office of Research Programs
National Institute of Law Enforcement and Criminal Justice

The research effort that forms the focus of this conference is one of
several undertaken by the Institute to analyze and improve the quality of
counsel available to indigent misdemeanants. We have also sponsored a major
national survey of public defenders on issues relating primarily to the gquality
of representation.

This survey, conducted by the National Legal Aid and Defender Association,
focused on four issues: plea bargaining practices, the relative cost of
assigned counsel and public defender systems, obtaining the most effective
use of support personnel, and the accessibility of legal counsel to defendants.

A report is now being completed, but the initial survey findings verify
what many of us already know--that in many jurisdictions there is generally
little adequate legal representation, especially in misdemeanor cases. For
example, in 60 percent of the defender systems surveyed, a misdemeanor's first
access to legal counsel occurred at the first court appearance. In another
20 percent of the systems, counsel's first contact with the defendant was
made after the firsit court appearance. With regard to workloads, some 13
percent of the chief defenders responding to the survey indicated that full-
time attorneys on their respective staffs handle in excess of 500 misdemeanor
cases annually, and that very -little preparation time goes into the average
misdemeanor case. Twenty-eight percent said the average preparation time is
one hour or less, while anocther 31 percent said it was about two hours. Less
than 15 percent of the chief defenders reported an average preparation time
of four hours for a typical misdemeanor case.

These kinds of statistics are being verified in another research project
that is also just being completed. It studies the opposite side of the coin--
the defendants', rather than the lawyers', perspective on the criminal justice
system. This project, conducted by Jonathan Casper of Stanford University,
studied 600 defendants--200 each in Baltimore, Detroit, and Phoenix. It has
found that about two-thirds of the defendants who had public defenders spend
less than a half hour total time with their respective attorneys. Nearly
half of this group reported that they spent less than 10 minutes with counsel.
In view of these findings, it is not surprising that nearly half of the public
defender clients participating in this survey felt their attorney was on the

prosecution's side.

People working in the criminal justice field know full well that the kind
of legal representation available to a poor person is in no way comparable to
that which can be obtained by a person who can afford to pay. Perhaps nothing
can be done about that. The rich will probably always have more careful and
more precise legal representation than will the poor. However, the first




obligation of those who operate in the public sector is not to see that the
quality of representation is necessarily equal, but to ensure that the repre-
sentation provided to the poor is at least adequate, that it meets minimum
standards. A defendant in a criminal case spending 10 minutes with an attor-
ney does not meet anyone's idea of minimum acceptable standards for effective
assistance of counsel.

To determine whether minimum requirements were being met, the Institute
awarded NLADA another grant that resulted in the development of an evaluation
design for defender offices. This model instructs an outside team of evalua-
tors in the specific items that should be available in any defender agency
seeking to meet minimum requirements for effective assistance of counsel. It
also provides detailed instructions on both the substance and procedures to be
used in assessing a defense delivery system and contains a manual that can be
used by defender ofifices to evaluate their own operations and identify areas
where they do not meet minimum standards.

We hope that through meetings such as this one, in which the needs of
the indigent defense system are discussed, and through the use of evaluation
tools we have helped develop, an awareness of the needs of the defenge bér and
of methods for improving the public defense aspects of the crimina% qustlce
system operation will be realized. You may not agree with the QOS}tlon papers
o;esented in the workshops. You may not agree with all the potential ways to
}educe the defense workload through legislative and procedural changes recom-
mended by the researchers at the Boston University Center. Bgt we hope tha?
you will be more informed of the options available for improving the operation
of the defender system, and that you will be enthusiastic e§ough Fo ;ry to
implement some of the more promising possibilities in your jurisdiction.
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Address By

John F. X. Irving
Dean of College of Law, Seton Hall University

It has been said that you can judge a society by the way it deals with
itg offenders, its unfortunate. If so, we are not ready to be judged. It
has also been said that the way we treat the indigent in trouble, the elderly,
and the troublesome child tells us something about ourselves, but, we don't
want to hear it. They say we can see in the young drug abuser our own latent
dependencies gone wild, but we refuse to face the possibility that this may be

" so. They say the juvenile court is a great experiment that hasn't worked; that

the criminal courts, in our inner cities at least, are in their death throes;
and that the municipal courts in many communities--the misdemeanant courts~-are

the poorest examples of American justice. And unfortunately, they are the most
visible.

If all these allegations are true, then we have not reacted in a healthy

fashion to our problems, just as our legal profession responded to Watergate in
a most feeble fashion.

I would suggest that in fact we cannot react because of emotional shell-
shock that affects us all. We have witnessed enormous waste of federal state
monies, widespread political corruption, scandal after scandal, kickbacks by
corporations, influence peddling by elected officials, and wholesale violence
for entertainment, anrd murder for fun. We have lost our ability to be shocked.
We have seen so many human beings suffer indignities that we ourselves have
become to some extent dehumanized.

The right of the misdemeanant to counsel , therefore, is especially impoxr-
tant as a fountain for rejuvenation of our energies and enthusiasm, especially
in directing our attention to the uneven, half-hearted, and, yes, even insincere
mechanisms and responses to the Argersinger Rule.

I submit that the right to counsel for misdemeanants could have been pre-
dicted a long time ago. The full panoply of due~process rights is still unfold-
ing. It seems tc me that the day must come when no human being loses a legal
right--civil or criminal--without a fair hearing, whatever that may mean. The
extension of that right, its interpretation, is one of the areas still to be
defined by leaders in criminal justice.

We see the inadequacy of the response in volume every day. I regret that
the implications of Argersinger have not been taken seriously. There is evi-
dence of at best a dubious commitment to the Supreme Court mandate, if not of
insincerity, across the country. I see a lack of full commitment. One judge
said to me, "I don't care if the Supreme Court of the United States reverses
me once in a while; I reverse the Supreme Court every day."




Rgcent surveys indicate the inadequacy of the response to the mandate
to provide counsel prior to any incarceration. A year and a half ago, I
toured one of the worst municipal courts in the country. The public éefender
a year and a half or so out of law school, took me through this old buildin ’
The defender and the police prosecutor shared the same office which should gét
be, and received messages on the same phone. Fortunately, they were civil to
one another. Neither had a secretary. There was no privacy in interviewing
defen@ants: The tapes required by the state Supreme court of such hearings
were inaudible. Appeals, therefore, were impractical.

I stood in the clerk's office and watched untrained clerks issuing warrants
for the arrest of indigents. There was no finding of probable cause under oath
and nobody raising a hand, saying, "Yes, this is so-and-so." Partially as a ,
result of that, many a man was arrested improperly when his son was in trouble
because he and his son had the same name. ,

. When I complained about the fact that all of those judicial clerks were
officers of the court and able to sign these warrants and when T complained
about the violation of the Federal rights, I was told, "We have been making
progress.' Until recently, the signatures were affixed by a handstamp. And now
the untrained clerks are signing their names." One cannot help wonder about ,
the progress of our times.

. Last June, a student in the seminar I teach on The Administration of
Justice; Prleems, and Remedies, did a survey as part of the seminar require-
mgnt on municipal courts in one county. I want to mention four of her findings
First, the judges played the role of both brosecutor and judge. Second manyg .
called witnesses back for cross-examination, but some refused to let thé
defender do any further questioning. Three, many judges have the defendant's
complete Fecord in front of them even during the adjudication. Finally, in
very few instances are the full rights of the defendant explained to hié.

What should be the role of counsel? There is a notion prevalent that
thelrole of the defense counsel is to keep the cases moving. I reject that
not+on. At the juvenile level, there's a widespread feeling that the obli-
gatlon of the attorney for the child is not to worry so much about guilt or
lgnocence, but to work out some rehabilitation plan for him. I reject that
Since 1962, the standards have said that the role of counsel for the indigeét
accused of crime--or now of a misdemeanor--is to provide competent, zealous
and experienced representation, and not to be a social worker within the '
;gir; sy§§§m. HoY'ias this role been implemented, and what is the potential

roviding quali counse i i i
coeraigire quegtion.y 1 at the misdemeanant level? I think that is the

. There are three little-appreciated facts about counsel and about muni-
cipal gnd misdemeanant courts. The first, as Marshall Hartman pointed out
some time ago, is that the Argersinger decision should prompt the legislators
in each of thg states to decriminalize some of the victimless crimes which now
occupy excessive time of the police and courts. I have not seen that hapnen.

e |

3

Fimor g

o

R —

ERLIITI L T

g
.
.

‘_.

T A

A second observation is that the misdemeanant, so often a first-time
offender, is exhibiting serious behavioral problems. I have watched many
of them be dismissed from the court with a warning but without any recommen-
dation that they seek professional help. I wonder how many crimes of
violence or suicides could be avoided if we had more sensitive officials
in misdemeanant courts. I'm afraid that too often misdemeanant courts are
counterproductive. I'm afraid the defendant is rushed. through an assembly-
line 'system, leaves the court, and goes back on the street more hostile to

: . . )

society than when he came in. .

L

I've seen the same things in county jails. I think one of the ironies
of our joint effort to upgrade our system of justice is that some of the
facets of the system are making it more difficult for us, in that they
engender hostility instead of good will; they make hardened offenders
instead of law-abiding citizens.

The third observation I would like to make is that, unlike the chaplain
who traditionally walks the last mile with the defendant, the defense counsel
helps him take the first step back. Those of us who have been in this field
for many years believe that the first step in rehabilitation is to give the
defendant, however hardened he may be, the feeling that he's had his day in
court; he's had a fair hearing; the judge has heard his side of the case;
and the disposition is fair.

Let me make a few recommendations about this general subject matter and
broaden it somewhat. I would urge, first, that we consider recommending to
the National Legal Aid and Defender Association, a far more aggressive and
ambiticus role for itself in terms of advocacy, not only at the misdemeanant
level, but throughout the entire process of defending people accused of
crime. I also think that those of us who are concerned about organized
defense must broaden our basis and not talk merely about that, only because
it appears to many to be self-serving. I think we need to talk about the
entire court--the needs of the judge, the needs of the prosecutor, and the
needs of the defense counsel. As we broaden our horizon and concerns, I
think we bring into the defense field people who otherwise would not be
committed to us. I think we need to recommend merit selection in our
various states as the preferred process by which people get on the bench.
The fact of the matter is--and you know it better than I--that the quality,
the tone, the pace, the integrity of the court, is set by the judge.

Half of the country has still to adopt the 1937 standards of the
American Bar Association for judicial selection which have been called for
since 1970 by four or five national organizations or national conferences.
I urge, that we begin to move more and more toward interdisciplinary
training. I feel that some of the LEAA funding is counterproductive to ‘
this extent: that too often we who are defense counsel or defender-prone
gather with one another. We are already converted, presumably. When do we
sit down with prosecutors and judges and try to look at the total needs of
the court or the total needs of the system? I fear that the longer we stay
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off in our own corner lamenting the harshness of prosecution or the hanging
judges, the more we tend to perpetuate the fragmented system.

I've made the point in some of my speeches that the tragedy in the war
on crime is that the only side organized is crime. After watching this for
some 15 vears or more, I think that one of the great weaknesses is our
failure to adopt the standard that has been preached for at least as long.
That is: the role of the defense counsel is not only to relate to the defen-
dant, but also to look over one's shoulder and to enlist community support,
to educate the community, to create citizens' committees within our own
communities and statewide. They can give us a broader base and can look at
the needs of the criminal, felony, and misdemeanant courts. In so doing,
they can see and can be persuaded of the great and pressing needs of defense.

I also think we ought to have the genuis to match supply and demand.
In legal education, people are wondering about the purpose of the third
year of law school. Students themselves are wondering. Tom Clark and others
have said, "Let's make it a clinical year." Justice Brennan has suggested
greater use of law students in order to make counsel available at the mis-
demeanant level. Without fostering malpractice by law students or incom-
petency of counsel, can we not create a system in which that supply of
talented men and women about to enter the profession can be matched up with
that enormous demand for legal services, at least at the misdemeanant level?
I see no reason why we cannot. We haven't done it so far.

Let me conclude with tw¢ observations. There is a motion picture--The
Wizard of Oz--originally intended for children which has now become a
classic. It's a classic because it represents and personifies the deepest
aspirations of all of us for the kind of lives and careers we want. The
scarecrow asks for intelligence and a brain, and goes on that yellow brick
road looking for magic. There is the tin man who asks for a heart and for
compassion. (Without compassion, we are all tin men.) And there is the

cowardly lion who asks for courage, the kind of courage that you and I need to get

througheach day, to achieve our goals, to advance our careers. It seems to
me that what we need in relation to defense services is intelligent planning,
the compassion, and the courage to say: "The misdemeanant courts are simply
not good enough. We are not going %o let this continue any longer. We are
going to stand up and say, 'Halt, we've had enough of the factory, assembly-
line system of justice. We want something that really smells like and
tastes like and feels like the fresh air of honest justice.'"

Defenders are very special people, because they represent the very best
tradition of the profession, reaching out for those who are unfortunate.
They represent those best traditions at a time when it's very important for
our beleaguered profession to look to its traditions. I would say, as one
lawyer to another, that the history of this country indicates that whenever
any monopoly fails to extend its services and its product to all citizens,
the monopoly itself, of necessity, must be destroyed. Time is against our
profession in trying to say, on the one hand, "We want to have total control
over dispersal of legal services," and yet be unable to come up with a
pattern which makes competent, zealous, and experienced legal services
available even at the misdemeanant level.
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Cne of my favorite quotations is from Oliver Wendell Holmes. It is one
I think of, and have used in talking to defenders, since I believe that
maintaining the rights of indigents is "where some of the action is" in
terms of reassessing and reaffirming the dignity of our profession and the
dignity of man. Holmes said, "Every man must be involved in the actions and
passions of his time, at the risk of being said never to have lived."

Thank you.
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Address By

The Honorable Harcold R. Tyler, Jr.
Deputy United States Attorney General

It has been my view since 1972 that the Supreme Court had a good notion
about giving some strong Sixth Amendment clout to the issue of counsel in
criminal cases, but that it did not practually anticipate the problems that
would arise from the mandate of Argersinger v. Hamlin.

The excellent monograph written by Sheldon Krantz and his associates at
Boston University is, in a few well-chosen words and a few tightly-packed pages
a damning survey of most of the problems which affect our criminal justice
system. It provides a precise analysis of the holdings and dicta set forth
in what I consider one of the less inspiring opinions to come out of the
Supreme Court in my professional lifetime. Justice Douglas, writing foxr the
majority, certainly did not write an opinion that was up to his usual high
standards. I do not think that the concurring opinions were any better.

The trouble was, and is, that the opinion sets forth much information that

is either totally false, in the experience of those who work in the system,

or totally misleading. Sad to say, I do not think my own Department, through
the amicus briefs submitted by the Solicitor General's Office, contributed
much in the way of accurate information or sensible ideas to the deliberations
of our high court. I believe that the case has perhaps created more problems
than it ever should have, and that it will continue to do so for some time.

I do not intend to parse Argersinger. But, since the case was handed
down, there are so many things that have not been done, either by the legis-
lature or the judiciary, that there is some cause for despair. To begin with,
Argersinger illustrates very aptly and precisely the sad fact that in this
our Bicentenary there has been no significant change, either on the federal
level or on the state and local level, in the substantive criminal law.

This illustrates our inability, or our unwillingness, or perhaps both, to
grapple with. the great issue of decriminalization. If ever one judicial
decision provided the incentive to do so, Argersinger is that decision.

But now, in 1976, we know that we have spent almost 10 years on the federal
level, without being able to enact what is currently known as S-1, the
proposed federal criminal code. Obviously, passing a federal criminal code
will not deal with the thousands upon thousands of cases affected by the
holding in Argersinger v. Hamlin. But, the federal government should be a
model for state and local jurisdictions in coping with issues such as decrimi-
nalization and in reviving, if you will, sensible, sound principles of sub-~
stantive criminal law in the United States.

It's very popular to say that the crime problem and all the politics
that surround it really date back to 1968 and the federal statute of that
year, which, among other things, created LEAA. But it doesn't take a
student of nineteenth-century American history to know that the crime problem
is deeply rooted in our society and has been for more than 200 years. We
proceed, as usual, to recklessly ignore the fact that we have been unable to

Preceding Page blank
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come up with a sensible definition of "crime." Anyone who has read the
appellate decisions of any of our court systems in this country in the last
decade will agree that very, very few deal with substantive criminal law
problems. They all deal with procedure, and they aren't very inspiring.
They aren't very sensible, and they aren't very well written.

Now, in the monograph of Sheldon Krantz and his associates in Boston,
there is a discussion of the implications of Argersinger for police prac-
tices, or, more precisely, the options which the poliég~have available to
them. There is a discussion of "intervention," or "criminal diversion,"
which the monograph writers think is a principal responsibility of the judges
and the courts. There is a discussion of our shabby legal services, and
our inability to make up our minds as to just how we wish to deliver those
legal services.

My own view is that a mixed system—~-partly private, partly public--
should be advocated. But, sadly, in 1976 there is ample evidence that the
organized private bar of the United States is still largely unwilling to
participate in criminal cases, particularly the kinds of criminal cases
that clutter our courts. The most important courts, so far as our public
is concerned, are the local courts that handle misdemeanors and so-called
minor felonies.

I hope that, when I resume private practice, I will remember those
words. I should, and so should every other private lawyer. It is certainly
no credit to our profession that we're turning out more law students than
ever before but really doing nothing to encourage good private attorneys to
participate in criminal cases.

Not long ago, the New York Daily News did a series on the implementation
of the Criminal Justice Act of 1964, as amended, in the Southern and Eastern
Districts of New York. It was determined that relatively few private lawyers
handled the bulk of the criminal cases, that is, that there was no spreading
of the defense burden across the entire bar. The articles tended to cri-
ticize the courts and those few private lawyers who got most of the fees
simply because they did most of the representation. In my opinion, that does
not go far enough. The real reason the system isn't working the way Congress
hoped and intended is the absolute failure of most private lawyers to turn a
hand and represent unpopular, scruffy, inarticulate, mal-educated offenders
in cases of no great public notoriety which create or suggest no substantial
legal issues of great interest.

If this is so in two of the largest federal courts in this republic,
just think what the situation is in the big-city courts and the small-city
courts. It is a sad thing, and one for which the private Bar bears major
responsibility, but which it never even discusses, so far as I know, because
the committees which work on this don't, in my judgment, get the audience
they deserve.

One other thing which is hinted at and discussed briefly, but quite
perceptively, in the monograph is the issue of prepaid legal services.

10

| Pawaistind |

e 0 §

-

3

R‘
i

Taimry

Prepaid legal services, of course, are now supposed to be getting their
innings. But, as Krantz et al. point out, in order for those services to
really cover the field suggested by the Justices in Argersinger, there will
have to be a built-in condition that these plans or policles mandate legal
representation in misdemeanors as well as in more serious cases. Otherwise,
there is really no way to expect that prepaid legal services or group plans
will work. One reason is that most people assume that they'll never commit
a crime or that they will never be caught committing crime.

Something has to be done. When I say that I would support, as the
writers of the monograph obviously do, a mixed system, I am referring to a
system that would include private lawyers, who should be encouraged and
required to come into the system at all levels.

Secondly, we cannot ignore the expertise and dedication of the legal aid
societies and public defender organizations which do great work when they're
not overburdened. But there are those of you here who know, because you're
in these organizations, what we've done since Argersinger. We've Jjust
dumped these cases in those 15 states or so which have tried to do something
about the Arg-rsinger holding since 1972. And when you get cases dumped on
you, you can'%, no matter how good you are, do much about the ordinary case,
even where imprisonment is likely to follow conviction. You just can't give
it the attention it deserves; nobody is that good when they're that over-
worked.

Finally, there should be thrown into this mix, as I have suggested,
some kind of sensible application of the prepaid medical-plan concept.

Another important point is hinted at in the literature since Argersinger,
namely, the clear need for objective, all embracing data about what goes on
in all of the courts in this country, most particularly those courts which
handle the kinds of cases discussed in Argersinger. In the Department of
Justice, we now spend $60 million a year for various information systems,
most of which are of relatively little concern to the people who work on them
or who receive answers or results from them. The data are prepared by those
who probably cannot, no matter how hard they try, be objective in disseminating
and reporting those data. They are law enforcement agencies, they are bureaus
of prisons, and so on. What we need is a single, economical mechanism for
the collection and dissemination of data that everybody knows are objective,
as well as readily accessible. We have nothing like this in the United States,
despite the activities of the federal courts, the state courts, and everybody
else. Think what it would mean, in trying to fulfill the promise of
Argersinger, if would could turn to one objective national data center and
obtain information.

Finally, there is still a lack of sensible criteria of need, or
eligibility, for publicly-funded counsel fees. For many years, I struggled
to identify the proper criteria for determining whether a person was
eligible to receive legal aid funds in the City of New York. The Federal
Defender Unit is now »y contract the responsible office for representation
in the criminal courts in my part of the state.
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For many years legal aid had various criteria. They didn't work too
badly, but they were somewhat difficult, particularly as an increased volume
of cases began to hit the courts. In the states and localities that volume
has been an acute problem. It is true, as the monograph writers suggest, that
we still haven't settled on practical, national criteria. This seems to me
worthy of further study. It's not a front-line political issue, but it's a
terribly important issue if we are going to properly serve indigents, or
people in the middle classes, who get the worst deal of all. The people
who get the worst break, particularly in our federal courts, but to an extent
in all courts, are not the very rich and the very poor, but the middle class.
One of the things that I think America has got to worry about is seeing to it
that the criteria are such that even a member of the middle class can receive
legal services. If he gets caught, let's say, in a huge, complicated,
white-collar prosecution, trial can go on from three weeks to six weeks to
six months. Just think what a burden legal fees are for a person making a
reasonably decent salary and being paid as much as the Bureau of Labor
Statistics says a person above the poverty line earns. Think what it would
cost such an individual to pay counsel, even at minimum billing rates, to
handle a trial like that. 1It's no surprise to any of us who are in the
business to know that very frequently in Security and Exchange Commission
fraud cases or any other kind of big, white-collar cases, men and women
plead guilty in part because of this phenomenon. Now, if this is true in
our so-called higher courts, it is obvious that the situation is even worse
in our lower courts, even though trials there tend not to last so long. You
have the situation of a breadwinner who has a perfectly decent job, who has
to go in for calendar calls, pretrials, plea bargaining sessions, and all
thor» other arcane things that we have dreamed up in the mid-twentieth
century and pass off as a viable criminal justice system. That takes time
and it takes money. We cannot ask the legal profession not only to respond
as lawyers, but also to finance this kind of thing by their own sweat,
their own time, and their own efforts.

It is probably true that one of the reasons the private Bar has not
come into this field with anything approaching decency and alacrity is the
financial burden of doing sco. When I have criticized the private Bar to
the extent that I have, I should in fairness point out that lawyers might
try to get their feet wet, if they did not have to incur a financial burden
as well as take time away from better-paying business.

I hope that the Department of Justice of the United States, though its
3,500 lawyers do not very often get into this kind of case, will not only
honor such commitments as we've already made, principally through the Law
Enforcement Assistance Administration, but that we will do more. This
includes not only financial and consultant work, which I think we can give
more generously of, even under the budget constraints of the mid-1970's,
but also the duty to argue, particularly through the Office of the Solicitor
General of the United States, for a clear exposition, soundly anchored to
the Sixth Amendment, of just what the Argersinger decision really means.
Everybody I know agrees that the Court sooner or later will come up with
procedures to vindicate the important ideas contained in Argersinger v.

Hamlin.
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WORKSHOP A
APPOINTMENT OF COUNSEL AND HOW HANDLED

John C. Cratsley, Moderator

Special Justice
Roxbury Municipal Court

Lecturer on Law
Harvard Law School

Presenting the Accused's Rights
At the Initial Appearance in Court

askinTOhmeaningfully discuss the appointment of counsel, we must start by
. eaganow f?e total set of r}ghts is presented during arraignment or "first
D ce. Although the right to counsel is only one of the important

rights to be reviewed with the acc i
' . used at arraignment, f
Conference, it is the most critical. ° 0T PUEBOses of the

. Current prgctices %n our busy lower courts indicate that the mass or
gi Ei pPresentation of rights is most common. The detail with which those
gnts are presented varies tremendousl X
‘ . : Y, as does the degree to which
Z;gi?s.are reviewed with each individual defendant. It is difficult tzhese
beca;:;zitt§e group Or mass rendering of rights at the initial court hearing
i1s so imminently sensible that everyone ab
. t to under simi
set of procedures in a new and str ng is et Wil
- ange setting be advised of 4 i
be happening to him or her Co it i e tntn o
. nsequently, it is important that i
pProcedure be carried out with exceedi i i Andably o oup
ure ing detail and in understandable lan
Carz ‘ age.,
;;P:ii;tzgz,t;t is hlggly recommended that when each individual defendangu %
€ proceedings unique to his or her arrai irs
: : ings v t or "First A -
ance," these rights be individuall i tivia i
1 Y reviewed and an individualized 4 i
tion made that they are understood., 2 i i n aadition o
“lon n . It is advisable that i dditi
individualized oral inguir contirmetion o
Y, there be some form of written confi i
2 : b rmatlo
the appropriate rights were stated to and understood by the accused.S3 nEhat

l . .
for spz:i:ltzzzizoéogg coTig from the Criminal Justice Standards Bench Book
udges A; second edition; April 1976) It i i
- ; . is used
greference to ?a{rglgnment" because some jurisdictions do not take or re;Eire
Plea at the initial or first appearance of the accused. Chapter I of the

Bench Book (pp. 8-12) deals with the Fij
—— =22~ (pp. 8~ irst Appearance in i in-
cludes a judicial "Dialogue for First Appearznce." sone detall and in

2The Bench Book, su
‘ Pra, at page 8 stresses the "concept of dignifi
e : nifi
1nd1v1dual%zed ?reatment of defendants" and presentg the “gi 1 gfor ;é’
Appearance" to implement that philosophy. amegue HEst
3Many low i
imitins ay er courts §l§o ma#e alpamphlet available to the accused at
Ppearance describing his rights in writing. a copy of one used in
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Generally speaking, the range of rights to be presented to any group of
new defendants and reviewed with each individually, includes: (1) a state-
ment of the charges against the defendant, together with confirmation that
he or she understands the substance of them;4 (2) a reminder of the Fifth
aAmendment Right not to incriminate himself or herself, and that anything the
defendant says might be used against him or her;5 (3) a detailed review of
the right to counsel, as well as the right to appointed counsel, if indigent;6
(4) a statement of the right to be released on bail;’ (5) a review of the
right to trial by jury, or other preliminary hearing, and to such speedy
scheduling of it as may be provided by state law;8 (6) any appropriate rights
to pretrial diversion applicable to the particular court and/or charges in
question; and (7) any other rights applicable to the particular court or
state in which this initial hearing occurs.

Determining Financial Eligibility for Appointed Counsel

Whatever the manner and content of presenting the right to counsel to
the accused, there will come a moment when the judge must make a determina-
tion of the question of counsel.? Logically, this should immediately follow
the full presentation of rights. It should also be as close in time as possible
to the conversation with the individual defendant about his or her right to
counsel, including appointed counsel, if the defendant is indigent.l0 If
those rights have been carefully explained, and this inquiry promptly follows,
the defendant will be best able to respond to the questions involved.

a District Court in Michigan is included in this paper, and it is readily
apparent how a written acknowledgment of these rights could be obtained on a
similar form from each defendant.

4Rench Book, supra, fn. 13, p. 1l1; ABA Standards Relating to the Adminis-
tration of Criminal Justice, Standards on Pre-Trial Release 4.3(b); National
Advisory Commission on Criminal Justice Standards_and Goals. Courts, Stan-
dard 4.5.

S5Bench Book, supra, "Dialogue for First Appearance," p. 9.

6Bench Book, supra, fn's. 7 and 8, pp. 10 and 11; ABA Standards, supra,
Providing Defense Services 5.1, 5.2, Pre-Trial Release 4.2, 4.3(6); NAC, supra,
Courts 4.5.

7Bench Book, supra, fn. 3, p. 10; ABA Standards, supra, Pre-Trial Release

5.1; NAC, supra, Corrections 4.4.

8gench Book, supra, "Dialogue for First Appearance," p. 9.

9some readers will question whether a judge should conduct the inquiry
and make the final determination regarding counsel. For purposes of this
paper, the predominant judicial role is assumed.

10given the large amount of important information to be covered in the
dialogue with the accused, some confusion about counsel can be avoided if

14

womTT

k7T

Some jurisdictions use precourt interviews by probation officers or other
court personnel to assist in the determination of indigency.ll Still other
jurisdictions use judicially-initiated oral questioning during the initial
appearance. It seems highly advisable both in terms of efficiency and accuracy
for there to be some preappearance inguiry conducted by representatives of
the court. This will not only speed up the judicial time required for such
determinations, but may well ensure that the accused provides accurate infor-
mation to the court. In some Jjurisdictions, the inguiring official makes
specific recommendations to the court about indigency. o

Nevertheless, no matter how detailed the preappearance interview is,
and however firm the interviewers' recommendationg are, the judge should con-
duct an independent inquiry.l2 This is advisable not only to act as a check
on the interviewing party, but also to further promote communication between
the judge and the defendant. This inquiry may take the form of reviewing the
factual material obtained through the pre-court interview, or it may lead into
areas not covered by that interview. It may serve as a form of clarification
of the concept of "indigency."
interview will not be complete or will not be given with the understanding that
it relates to the question of paying for a lawyer. The judge's personal in-
quiry may remedy such misunderstandings.

Most Jurisdictions do not have fixed indigency standards for the appoint-
ment of counsel. It is recommended that such be established.l3
frequent criticisms of the lower criminal courts is that no fair standards are
used for the appointment of counsel, particularly with regard to financial
eligibility. Much of this confusion would be alleviated if similar courts
of similar jurisdiction within the same state had similar standards for the
appointmént of counsel. Such standards are not difficult to establish.
Federally funded legal services programs use them, as do numerous federal and
state benefit programs. Many public defender offices use them as a form of
internal checking on their own clientele. Publication and use of such guide-
lines will help remove uncertainty and unequal treatment.

the judge will review the right early on and then return to it again just
before the inquiry necessary to make a final decision.

1lan example of this is found in Massachusetts General Laws, Chapter 221,
Section 34D, which provides that: "Before the trial judge assigns counsel
the probation o¢fficer shall prepare and furnish him with a written report
containing his opinion as to the defendant's ability to pay for counsel."

128ench Book, supra, fn. 16, p. 1l; ABA Standards, supra, The Function of
the Trial Judge 3.4, Providing Defense Services 6.1, 6.2, 6.3, and 6.4, NAC,
supra, Courts 13.2.

130n the other hand, the Bench Book, supra, fn. 16, p. 11, approves the
general, discretionary guidelines of the ABA Stan