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5 (: ) This conference is dedicated %o the memory of Ennis J. Olgiati. Anyone who ‘has
participated in previous National Conferences for Pretrial Release and Diversion,
or been active in the field over the last few years had a chance to become

MISCELLANEOUS acquainted with Joe.

(This section has been reserved for conference participants Memories for those of us.who were close to him and worked with him are too warm,
to include material gathered during the conference.) | too r'mmeFous to retrace in a few words and do so any better than Dinny Gordon.

i Suffice it to say that before accepting his assignment as Parole Commissioner,
: Joe was one of the moving forces in the pretrial field and helped so many of us
to share his vision.

N Enais J. (Joe) Ol giati (1929-1976 )
g A Personal Obituary

Joe Olgiati was both a reformmer and a phrase-maker. At times the two
personae came together quite wonderfully. During the Senate confirmation
hearing for his appointment to the New York State Board of Parole, he told
the members of the Crime and Correction Committee that he thought the life
sentence was “gradual capital punishment." He bristled at what he felt was
the assumption in the Department of Correctional Services that all Italian
inmates were mafia hoods; "those guys would get better treatment in the
joint if they'd disenvowel their names," he grumbled to me once.

He had high hopes for what he could do as the parole board Chaimman. “Our
predictions stink," he said about six months ago, "but we can make them bet—
ter, and we can give inmates greater certainty about what to expect from the
parole board." And he wanted to be pushed--by his colleagues, by his critics,
by the public. "How long shall we give you to change things?" asked a young
c¢riminal lawyer at a parole workshop in early January, a month after Joe had
started work in Albany. "I figure it'll be two years before we really begin
to catch up," said Olgiati. "But you should start putting pressure on us
yesterday.”

But he didn't have two years, He had barely six months, and the last two
were painful and frightening. Unsurprisingly, Joe was still thinking about
improving parole after he knew he was dying of cancer. He described to me
in considerable detail the qualities he thought his successor as parole board
Chaimman ocught to have, just in case anyone asked. Two weeks before his death
he and I went over a memo he had written for his files about short- and long-
term changes that should be made in parole. He was hoping that he still had
time to flesh out same of his ideas for the other members of the parcle board.
Although he was critical of much about parcle, it was his hame, the institu-
tion that had given him his first truly professional job—-as a parole officer
I in 1957--and his boost into the leadership of the most important pre-trial
ke diversion project in the country.

N : Proud son of an Italian stone-cutter, resident of the same Greenwich Vil-
i lage neighborhood where he grew up, champion handball player, champion of

H parole reform—Jo2 Olgiati was all those things. 2and on top of it all, he

: was a big, wamm, funny gquy who helped a lot of people. We were lucky to have
it him among us.

. ! - Diana R. Gordon
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WHAT IS NAPSA?

In early 1972 the National Association of Pretrial
Services Agencies was organized by a small group of Directors
of several agencies who reccgnized the need to join together
to insure the growth of pretrial services. With the attention
focused on Bail Reform in the early 1960's, many fledgling
agencies, funded with different types of "seed" monies, were
created to assist persons released on their own recognizance
with various services. In addition, in the early 70's a number
of new programs designed to provide more intensive manpower
services and to "intervene" in the traditional adjudicatory
process was fostered by Department of Labor monies. The need
for focused attention on the extremely vital area of pretrial
concerns led program administrators and other criminal justice
experts to found and incorporate an Association whose main goal.
was to provide the focus and unity so lacking.

Incorporated on August 8, 1973, as a non~profit corpora-

. tion in the District of Columbia, the Association's goals are

expressed succinctly in Article II of its Articles of Incorpora-
tion .... "To serve as a national forum for ideas and issues

in the area of pretrial services, to promote the establishment

of agencies to provide such services, to encourage responsibility
among its members, to promote research and develcpment in the
field, to establish a mechanism for the exchange of information,
and to increase professional competence through the development
of professional standards and education."

It is clear that the first concern of the founders and
the Association as it is today is the person or client the
member agency or individual is to serve. The development and
study of the most effective and relevant services for persons
arrested and charged with crime is the goal toward which all

the activities of the Association are geared.

At the same time, in a "system" heavily dependent on
traditional approaches to Bail, adjudiciation, and Correctional
services, the need to communicate effective program triumphs
as well as apparent failures is crucial. The need for careful
evaluation of innovations as well as documentaticn of success
is vital to the spread of worthwhile experiments.

Given the importance of its first two objectives, the
Association recognizes that it must at the same time assist
with the training and technical assistance needed by program
managers, line staff, and those within the system but only
tangentially affected by the services 6ffered. Thus it becomes
crucial to its effectiveness to be national in scope, to include
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program directors, criminal justice Fepreseptatiyes, and

community leaders and members among its membership, and at

the same time to focus the interests of these people on those

who are potential victims of the system 1nclud1ng.defendants, .
victims of crime, and even members of the system itself. (i

To date the Association has furthered its announced
goals by sponsoring several National and Regiopal Conferences.
Governed by an eleven member board‘electgd at its apnual meet-
ing, the Association has already had a 51gp1f1cant impact on
the Criminal Justice System as it changes in ?he Seven?les.

It has furnished data to local as well.as national 1eglslatures
considering "Bail" and "Diversion" 1egl§laF19n. It will be
called upon in its totality and in its individual members to
assist in the implementation of local and national programs.

It is thus clearly its mandate to be %n tpe vanguard of a
changing system as one of that traditional system's most

volatile catalysts.

The association is a young one but no less effective
in its youth. It needs the support of no? only the people
who function in the system but those outside the system
produces. NAPSA is composed of active forward-looking people
who are accomplishing much that is new to the courts and to .
law enforcement. We need others as interested as we to parti-
cipate in the development of something better.
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NAPSA BOARD OF DIRECTORS

Earl Belton -~ Secretary
Community Release Agency

400 Manor Building

564 Forbes Avenue

Pittsburgh, Pennsylvania 15219

(412) 391-7466

Robert E. Donnelly - At Large Director

District Attorney's Diversionary
Program & ROR

200 south Broad Street, Room 206

New Orleans, Louisiana 70119

(504) 822-1357

James B. Droege - Vice President
Marion County Pretrial Services
1641 City-County Building
Indianapolis, Indiana 46204

(317) 633-3941

Nick Gedney - President

Director, Pretrial Services Division
219 North Broad Street, 6th Floor
Philadelphia, Pennsylvania 19107

(215) 686-7410

Robert Hanson - Central Regional Director
Adult Courts Division

Ramsey County Corrections Department

945 Courthouse

St. Paul, Minnesota - 55102

(612) 298-4791

Thomas Gilroy Tait
Project Coordinator

Eddie Harrison - At Large Director
Director; Baltimore Pretrial Intervention
2500 Butaw Place

Baltimore, Maryland 21217

(301) 669-9050

Alan Henry - Eastern Regional Director
District of Columbia Bail Agency

60l Indiana Avenue, N.W.

Second Floor
Washington, D.C. 20004
(202) 727-2911

Rez Lichter - At Large Director
Legal Aid Society

Diversion & Presentence

15 Park Row - 10th Floor

New York, New York 10038

(212) 577-3400

Nancy Maron -~ Treasurer
Assistant Director

Division of Criminal Justice
419 Centennial Building

13%L3 Sherman Street

Denver, Colorado 80203

(303) 892-3331

Dick Sherman -~ At Large Director
Contractural Services Administrator
Hennepin County Government Center
Floor A, Room 506

300 South Sixth Street

Minneapolis, Minnesota 55487

(612) 348-4496

Victim Witness Assistance Center
302 East Carson Avenue - Suite 400
Las Vegas, Nevada 89101

(702) 386-4011 x779
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NAPSA ADVISORY BOARD

Co~Chairpersons

Honorable Irwin Brownstein
New York State Supreme Court
360 Adams Street

‘ Broocklyn, New York 11201

(212) 643-7020

Bruce D. Beaudin, Esquire
Director, D.C. Bail Agency
601 Indiana Avenue, N.W.
Washington, D.C. 20004

(202) 727-2911

Honorable Benjamin Altman
New York City Criminal Court
100 Centre Street

New York, New York 10013

(212) 374-6216 (6217)

Supervising Judge Peter Bakakos
Circuit Court of Cook County
Chicago, Illinois 60602

(312) 443-7993

Honorable William Bryant

Associate Judge, U.S. Dist. Ct.
for the District of Columbia

United States Courthouse

Third & Constitution Avenue, N.W.

Washington, D.C. 20001

(202) 426-7055

Honorable James N. Canham
Third Judicial Circuit Court
1207 City County Building
Detroit, Michigan 48226

( )
Honorable Thomas Clark
Associate Justice (Retired)

United States Supreme Court
Washington, D.C. 20543

(202) 393-1640

Michael Curtin, Esquire
RKudder, Scherman, Fox, Meehan
and Curtin
1200 M Street, N.W.
Washington, D.C.
(202) 331-7120

20036

Robin Farkas
730 Park Avenue
New York, New York 10021

(212) 249-0815

Daniel F. Freed
The Yale Law School
New Haven, Connecticut 06520

(203) 436-4395

President Honorable Joseph R. Glancey

Philadelphia Municipal Court

420 City Hallk

Philadelphia, Pennsylvania 19107
(215) 686-7901

Leonard A. Goodman, Jr.

General Agent

John Hancock Mutual Life Insurance
Company

P.O. Box 117

El Paso, Texas 79941

(915) 544-2940

Robert J. Guttentag
Gillette Company

15 Howland Road

West Newton, Massachusetts

(617) 268-~3200

02165

Marshall Hartman, Director
National Legal Aid and
Defender Association
1155 East 60th Street
Chicago, Illinois 60637
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Honorable Richard D. Hongisto
Sheriff City and County of
San Francisco
Room 333, C(City Hall
San Francisco, California 94102

(415) 558-2411

Arnold J. Hopkins, Esquire
5711 Waterloo Road
Ellicott, Maryland 21043

Honorable Richard J. Hughes
Chief Judge

New Jersey Supreme Court
Trenton, New Jersey

¢ )

Honorable Joseph G. Kennedy
Superior Court

San Francisco, California

¢ )

Dean David J. McCarthy, Jr., Esq.
Georgetown University Law Center
New Jersey Avenue & F Street, N.W.
Washington, D.C. 20001

(202) 624-8200

Edward B. McConnell, Director
National Center for State Courts
1660 Lincoln Street

Denver, Colorado 80203

(303) 892-1261

Doris Meissner, Assistant Director
Office of Policy and Planning
United States Department of Justice
10th and Constitution Avenue, N.W.
Washington, D.C. 20530

(202)
Dean Norval Morris, Esquire
University of Chicago Law School

1111 East 60th Street
Chicago, Illinois 60637

(312)

Honorable Constance Baker Motley
United States District Court
Southern District of New York
Foley Square

New York, New York 10007

(212)

Honorable Roy G. Pucci
Municipal Court

255 Peralta Boulevard
Freemont, California 94536

(415) 796-9750

Professor Herman Schwartz
State University of New York
at Buffalo
John O'Brian Hall, Amherst Campus
Buffalo, New Yor 14260
(716) 636-2060

Whitney North Seymour, Jr., Esquire
One Battery Park Plaza

Southern District of New York

New York, New York 10004

(212)

Honorable Henry R. Smith, Jr.

Allegheny County Court of Common Pleas
Criminal Division

326 Courthouse

Pittsburgh, Pennsylvania 15219

¢ )

Herbert Sturz, Executive Director
Vera Institute of Justice
30 East 39th Street
New York, New York 10016
(212)

-

Honorable William S. Thompson

Superior Court of the District of Columbia

Fourth and E Streets, N.W.
Washington, D.C. 20001

(202) 727-1470

Honorable Preston A. Trimble
District Attorney
Courthouse

Norman, Oklahoma 73069

(405) 321-8268




Richard A. Tropp, Esquire
907 Sixth Street, S.W.

# 104c
Washington, D.C. 20024

(202) 484-1063

Honorable Ernst J. Watts, Dean

National College of the State
Judiciary

University of Nevada

Reno, Nevada 89507

(702) 784-6747

Guy Willetts

Administrative Office of the
United States Courts

Supreme Court Building

Washington, D.C. 20544

(202) 393-1640

Professor Franklin E. Zimring

Center for Studies in Criminal Justice
University of Chicago

1111 East 60th Street

Chicago,. Illinois 60637

(312)

NATIONAL ASSOCIATION OF PRETRIAL SERVICES AGENCIES
COMMITTEES

(}} The committees are shown below in alphabetical order. Each
has a statement from the chairperson or persons concerning the
goals and possibilities of that particular committee. Each
committee chairperson is indicated along with his or her address.

e Third World Committee

James H. Davis, Chairperson
Project Crossroads

613 G Street, N.W.
Washington, D.C. 20001

This committee is involved with increasing the participation
of minority groups in NAPSA, and in addressing issues of special
concern to minority members involved in the criminal justice system.

Planned work products (statement of gbals or description
of product) and when they are expected to be completed:

~ To reorganize present zones (Eastern-
central-western), by doing so, this
would allow regional members to conduct
meetings with minimal travel time and
expenses. No target date has been set.

® Comnittee on Women and Pretrial Services

Roz Lichter, Chairperson
- Legal Aid Society
(:f 15 Park Row
New York, New York 10038
(212) 577-3355

This committee analyzes prospective resolutions, Bylaw
changes, and policies and advises the Board of Directors on the
legal implications involved. The Committee also assists with
the development of guidelines for the conduct of Board and
Association matters.

This year's goals are:

1) To continue to support efforts to decriminalize prostitution.

2) To activate our own small research project on women offenders.
The project material will be disseminated to all members in
the beginning of November. The committee will focus on getting
the information requested.

The Committee is dedicated to gathering and distributing
information on the women in the Criminal Justice System and
to support endeavors that would illuminate issues and problems
and that would serve to remedy the problems endemic to the
systen.
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° Intergstate Compact Committee

Tom Petersen, Co~Chairperson
Administrative Assistant
State Attorney's Office

1351 N.W. 12th Street

Miami, Florida 33125

(305) 547-7060

James Droege, Co-Chairperson -
Pretrial Services

1641 City-~County Building
Indianapolis, Indiana 46204
(317) 633-3940

The goal of the Compact Committee is to develop agreements
and procedures for cooperation between pretrial services agencies.

The purpose is to make program services available to the
transient segments of our urban population, and to eliminate the
irrational exclusion of non-residents from eligibility for pre-
trial diversion or release.

Diversion and release agencies could provide cooperation in
background investigations before release and supervision, report-
ing, and other services after release.

The initial effort toward interagency cooperation is directed
toward compiling a detailed directory of all pretrial services
agencies. With this resource, personnel could informally on a
case by case basis arrange for cooperation with an agency in an-
other city or state. Eventually, the conditions and responsibili-

ties of cooperating agencies would be defined in a formal agreement.

e The Law Committee

John Bellassai, Chairperson
Narcotics Diversion Project
613 G Street, N.W., Room 714
Washington, D.C. 20001
(202) 727-1033

This committee analyzes prospective resolutions, Bylaw changes,
and policies and advises the Board of Directors on the legal impli-

cations involved. The Committee also assists with the development
of guidelines for the conduct of Board and Association matters.

Planned work products:

- Performance standards recommendations governing
members of Board, others.

- Review of classes of membership, cut~-off date
for joining NAPSA and voting, etc.

.

€

Miscellaneous By-law amendment proposals, etc.
- Any other tasks assigned by Board of Directors.

- Committee consists of lawyers active in NAPSA,
Members of present Board of Directors and
Advisory Board, past Board of Directors members
sit on Committee this year, along with others.

Committee takes up topics on special assignment
basis from Board of Directors.

Pretrial Diversion Committee

Jack Calhoun, Co-Chairperson

Commissioner

Massachusetts Department of
Youth Services

294 Washington Street

Boston, Massachusetts

(617) 727-2733

02108

Madeleine Crohn, Co-Chairperson
Director

Pretrial Services Resource Center
1010 Vermont Avenue, N.W., Suite 200
Washington, D.C. 20005

(202) 638-3080

The initial goal of the Committee is developing a position

baper on standards and goals.
lishing a list of all Diversion

In addition it will consider pub-

state Compact, and position papers on various diversion related

issues.

Pretrial Release Committee

Susan Bookman, Co-Chairperson
Berkeley O.R. Project
2400 Bancroft Way
Berkeley, California
(415) 548-2438

94704

James Droege, Co-Chairperson
Pretrial Services

1641 City-County Building
Indianapolis, Indiana 46204
(317) 633-3940

Initially, the Committee is Preparing a rosition paper on

standards and goals.

a mutual cooperation compact, confidentiality, entry criteria,
Program scope, etc.

It is also considering position papers on

bPrograms, suggestions for an Inter-

h e e
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e Research and Evaluation Committee -] i ® Juvenile Committee
y ©
Dr. Carol Mercurio KZ ‘ s Dr. Peter Parrado, Chairperson
9626 E. Kansas Circle #19 “ Director
Denver, Colorado 80231 3 Pinellas County Juvenil S i
2 Services
3435 1st Avenue South Program

E
g St. Petersburg, Florida 33711

The primary concern of the committee is the education of

NAPSA membership on recent reseaxch findings and on research % {
techniques. Within that goal, the committee elected to place , o ) The purpose of the c¢ i .
special emphasis on the following areas: ] l in and to serve as an advgzgi:tggrw;iieiilto CreaFe a4 new interest
Programs. This is essential, as the inc_de Pretrlél and diversion

1) Research technigques which can be employed by pretrial service f linguency has shown a dramatic rise in t; Shoe Of duvenile de-

programs to facilitate program monitoring and statistical 3 @ more, immersion of the juvenile within the PaSt.few years. Further-

analyses bearing on program effectiveness; L i appreciably had an impact on the juVenileeciz;:lcetSYStem has not

; j rate.

2) Research techniques which can be used by small programs and !

"one-man operations" to facilitate obtaining local, state, 1 ® Community Relations Committee

and federal support, as well as attention to the grant writing '

process itself; and f ’ R Paul Wahrhaftig, Chairperson

i Pretrial Justice Program

3) The coordination of various on-going research efforts to i 1300 Fifth Avenue

facilitate replication of research studies and to aid in 4 Pittsburgh, Pennsylvania 15219

building on previous work. g (412) 232-3053 ’

Although the committee sees education and information dissemin- 1 Objectives of Committee

ation as its primary purpose, it will also be involved in outlin- o
ing standards for research in the pretrial services field and for ) ' 1) Strive to make NAPSA's resources mor
conducting research seminars at future NAPSA Annual Conferences. C based justice -- oriented groups; ¢ available to community

2 Stri i
) ¥Yive to make more available the input of Community based

1) Publish #2 for NAPSA news ]
2) Assist with preparation for evaluation section in Conference g groups to NAPSA.
notebook :
3) Provide assistance and commentary on Pretrial Standards and Commi s s
mittee activities to date have been (1) drafting and sub

l d
’

® Site Selection Committee

Jack Mergen, Chairperson
Administrative Assistant
Nineteenth Judicial District
East Baton Rouge Parish

233 St. Ferdinand Street
Baton Rouge, Louisiana

(504) 389-3400

The Site Committee is responsible for two areas: First, the
assembling of information about various cities and locales as
possible conference sites. Secondly, the committee provides early
pre-conference coordination with the locale site. Committee mem-
bers should be able to commit some time to the gathering of data,
preferrably from their home area, and have access to a long dis-
tance telephone. Meetings of the committee should be infrequent. = 3
Face-to-face meetings of the committee should only occur at the & o

Annual NAPSA Conference.

i
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PRETRIAL SERVICES RESOURCE CENTER

1010 Vermont Avenue, N.W. Suite 200 Washington, D.C. 20005 (202) 638-3080

SPECIAL ANNOUNCEMENT: TALENTS NEEDED --
READ THROUGH QUESTIONN: ;> r:'.

BULLETIN

WHY A RESOURCE CENTER?

In a recent survey of pretrial services agency directors,*91 percent

indicated that they felt a need for further training of program administra-

tors and staff alike. Further evidence of the program's need for more

information and assistance may be found in the avid participation in the

yearly NAPSA conference workshops by those programs which could afford to

send staff. And, organizations such as NAPSA, the National Center for State
Courts, the Vera Institute of Justice and, until recently, the ABA Pretrial

Intervention Service Center, received daily requests for material about

the planning and operation of pretrial sexrvices agencies.

The need for access to a centralized source of information has been
apparent also from individuals or agencies not directly involved in pretrial
program administration:

Planners who wish to study the possibility of starting pretrial agencies
in their communities; policy makers who are considering the institution of
the pretrial concept; judges; district attorneys, defense counsel who wish
to become more familiar with the issues at stake; researchers, students,

scholars who are studying the field and whose only recourse has been the

#See Robert V. Stover & John A. Martin, Appendix C: Policymakers' Views
Regarding Issues in the Operation and Evaluation of Pretrial Release and
Diversion Programs, National Center for State Courts Publication #R00l6a,

April, 1975.

.
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agencies listed above or individual courts and Pretrial programs

HOW WAS THE PRETRIAL SERVICES RESOURCE CENTER CREATED?

Sponsored by the National Association of Pretrial Services Agencies,
the Resource Center received a grant in October 1976 from the Law
Enforcement Assistance Administration which sustains the project untiil
March 1978. |

The Resource Center is governed by an eleven member board of
trustees composed of members of the NAPSA Advisory Board and Board of
Directors. The full time staff of the Resource Center includes a Director,
a staff associate; a Secretary, and will soon include another secretéry and
two more staff associates. At some future time the Resource Center will
hire consultants for special assignments. The Resource Center formally

started its operation on March lst at 1010 Vermont Avenue, NW, Washinéton
r

D.C.

WHAT WILL THE RESOURCE CENTER ACCOMPLISH?

In establishing the Resource Center, the Law Enforcement Assistance
Administration intended that the issues described in "Why a Resource
Center" be addressed. This is reflected in the grant mandate, i.e., to
establish "a staffed organization, with a national scope, capable of
responding to the needs of individual pretrial services agencies" and to
"develop and coordinate information dissemination, training and technical

assistance in the pretrial service field."

a—
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As outlined in the proposal, grant objectives include:

Establishing a central information clearinghouse;
. Providing technical assistance to and/or developing
(;L training programs for pretrial agencies and other
' interested parties;
Encouraging cooperation and communications among
pretrial agencies;
Providing the pretrial field with suggestions or
guidelines for future initiatives.

HOW WILL THIS BE DONE?

In order to meet these objectives the RéSOurce Center intends
to:

Publish a newsletter and bulletins on a regular basis

Establish a library of resources and material already available;

Establish a "bank" of individuals or agencies with expertise in the
pretrial field;

Establish and update a directory of pretrial agencies;

Review with LEAA and other funding agencies the list of grants awarded
to efforts related to the pretrial field;

Respond to requests for information or assistance at first through
dissemination of existing material; later through “on-site" or
tailored assistance when adequate material has not been yet

developed;

Refine and further document standards and goals for release and
diversion; start work on similar standards and goals for other
aspects of pretrial alternatives;

Gather research and evaluation material which has been generated
in or by the field and disseminate relevant findings or models.

Beyond the grant mandate and within the scope of time, staff and

budget, the Resource Center will establish links with other organizations

or agencies in the criminal justice field.

R T e S e R e DT L e S e By

The Resource Center has already helped to organize and cosponsor,
with the National Association of Pretrial Service Agency, the National
Conference in Washington. It is hoped that the Resqprce Center will be
able to help State Associations or local groups in organizing regional

seminars or meetings.

WHY THE RESOURCE CENTER NEEDS YOU

"Being resourceful" in a vacuum would negate the purpose of all the
activities described above. One of the major concerns of any organization
such as the Resource Center is the establishment of strong links with
its "consumers."

The Resource Center's planning and priorities will address, as best
as they can, issues brought up by the majority of the consumers. This,
however, is possible only if you promptly fill out the attached questionnaire

and return it at the mentioned addresss.
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II.

III.

QUESTIONNAIRE

PLEASE RETURN TO:,

Pretrial Services Resource Center :
Research Division ‘ |
1010 Vermont Avenue, N.W., Suite 200 '

b Washington, D.C.. 20005

I AM INTERESTED PRIMARILY IN RECEIVING: v

o Resource Center Newsletter

0 ~ Special Interest Bulletins

o Directory of Pretrial Programs

) Bibliography of Pretrial Material ,
AT THE FOLLOWING ADDRESS:
NEWSLETTER
o ‘ \ 8
I am primarily. interested to wmead articles on:
) - 75 9
TECHNICAL ASSISTANCE
(Approximately $50,000 will be available in the Resource Center Grant for
providing technical assistance in areas where material js not already
available. In view of the scarcity of funds, technical assistance projects
will genexally be selected on the basis of common interest.)
My agency/program could use technical assistance for: .
" W
b
SI . 0 ‘)
R . I ,
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V.

B:NK OF SPEAKERS/SPECIALISTS

I have special expertise in the pretrial field in:

and would be willing to be placed on a list of consultants which
the Resource Center may draw upon depending on requests. (Please
attach resumé.)

I charge /hour or /day.

The rationale for my fee is

(Note: Yearly salary is generally used as an indicator.)

I am generally available under the following conditions (notice, etc.):

INFORMATION SHARING

(In an attempt to establish a communications network, th§ Reso?rce
Center is asking each individual/agency to forward material which
can be of interest to others.)

My agency/program would be willing to forward material on:
Describe

o Research

0 Program Administration "

o Training

o Legal Issues

o Program Description

o Other

(please be specific)

C

i

RESOURCE CENTER -

BOARD OF TRUSTEES

Bruce D. Beaudin, Esquire
Director, D.C. Bail Agency
601 Indiana Avenue, N.W.
Washington, D.C. 20004

(202) 727-2911

Earl Belton

Community Release Agency
400 Manor Building

564 Forbes Avenue
Pittsburgh, Pennsylvania

(412) 391-7466

15219

Judge Irwin Brownstein

New York State Supreme Court
360 Adams Street

Brooklyn, New York 11201

(212) 643-7020

Robert E. Donnelly

District Attorney's Diversionary
and KQR Programs

200 South Broad Street

New Orleans, Louisiana 70119

(504) 822-1357

Robin Farkas

NAPSA Advisory Board

730 Park Avenue

New York, New York 10021

(212) 249-0815

Nick Gedney

Director

Pretrial Services Division

219 North Broad Street, 6th Floor

Philadelphia, Pennsylvania 19107
(215) 686-7410

Arnold J. Hopkins,

Director ,
ABA Pretrial Intervention Centér
1800 M Street, N.W.

Washington, D.C. 20036

(202) 331-2275

Rosalind Lichter

Legal Aid Society-Diversion and
Presentence Programs

15 Park Row, 10th Floor

New York, New York 10038

(212) 233-4947

Barry Mahoney

Director of Special Programs
National Center for State Courts
1660 Lincoln Street

Denver, Colorado 80203

(303) 892-1261

Thomas G. Tait

Project Coordinator

Victim Witress Assistance Center
302 East Carson Avenue, Suite 400
Las Vegas, Nevada 89101

(702) 386-4011 =x779

Preston A. Trimble
District Attorney

Courthouse

Norman, Oklahoma 73069
(405) 321-8260

s
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RESOURCE CENTER - Staff and Consultants

Madeleine Crohn
Director
Pretrial Services Resource Center
1010 Vermont Avenue, N.W.
Suite 200
Washington, D.C. 20005

(202) 639~3080

Michael P. Kirby
Research Associate
Pretrial Services Resource Center
1010 Vermont Avenue, N.W.
Suite 200
Washington, D.C.. 20005

(202) 639-3080

Beverly Osburn
Administrative Assistant
Pretrial Services Resource Center
1010 vermont Avenue, N.W.

Suite 200
Washington, D.C. 20005

{202) 639-3080

Ann Jacobs,
Conference Consultant
Pretrial Services Resource Center
1010 Vermont Avenue, N.W.
Suite 200
Washington, D.C. 20005

(202) 639-3080
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TUESDAY
1:30 p.m.

4:00 p.m.

THE CONFERENCE

And now a word from the sponsors...

We thank you for agreeing to join us at this conference and would like
to share with you our thoughts in preparing the conference agenda. We
hope that this will clarify for yvou the conference format and encourage

you to stay for its entire duration.

During the last few years, we have together examined some of our common
problems, recognized the need for research and evaluation, and pondered

this new discipline to which we belong.

We are suggesting that this year we do an accounting of our existence:
verify our purposé, listen to the comments from our broad constituency,

and affirm the standards which should guide our work.

The conference format attempts to facilitate this process. We would like

to walk you through the three days of sessions:

The keynote speaker is representative of the largest community which we
serve--he is taxpayer, businessman, potential victim, concerned citizen.
His address will raise some of the questions which pretrial programs
should confront.

The keynote will be followed by a visual presentation which contrasts

the adult and the juvenile systems. The summary panel will comment on

the dramatizations. Discussion will center on the importance of standards,
highlighting how alternatives can be useless without guidelines or can
provide a viable alternative when structured.

A selection of workshops will offer an update of information in the release
and diversion field, an introduction toc those less acquainted with some

of the basic issues. This format, using smaller sessions, has bheen chosen
over panels whenever possible to maximize participation. A series of work-
shops is also scheduled on Wednesday and Thursday. Many topics are scheduled
twice to enable you to attend those you missed the first day.

‘_ - : ,




WEDNESDAY
9:00 a.m.

10:30 a.m.

1:30 p.m.

THURSDAY
9:00 a.m.

10:30 a.m.

<j 1:30 p.m.

2:30 p.m.

A panel of representatives from "the three communities" will be asked to
react to the Standards and Goals proposed at this conference (included
in your Resource notebook). Speakers include a sociologist, a judge,
detention facility administrator, former policeman, and an ex-offender.

With the information of the last two days in mind, you will be asked to

participate in small work sessions. The standards and goals should be
analyzed and discussed and suggestions or alternatives to the proposed
standards developed. Your work session leader will then draft a summary
of the initial recommendations.

A second series of workshops iz scheduled.

The day begins with the third and final series of workshops.

Participants are asked to attend the second work session with the same
group as the previous day. During that second session, your work session
leader will share with you comments which stemmed from discussions in
other groups. Together you will draft the final recommendations which
your group proposes as alternatives or suggestions. These recommendations
will be conveyed to the NAPSA Board for their consideration when they
review the standards and goals.

Once parameters of our profession have been defined, other issues come to
mind. What is the future of our work--as demonstration programs run out
of federal monies and as general experience suggests more visible or formal
means of existence. Institutionalization has its dangers as well for which

various options are available. A plenary will analyze those options and
will be followed by

a series of simultaneous panels, each reviewing one particular stage of
development. This series of panels has been scheduled in response to
requests from numerous participants in the last year's conference.

Several other activities will also take place during the conference, some

of which are new in our annual conference.

Annual conferences such as ours offer the opportunity to many program
administrators and staff to meet, exchange ideas, acquaint themselves
with other participants of the criminal justice system and people from
With thie in mind, we have attempted to

other parts of the country.

schedule several social activities to facilitate this process: a reception
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on May 10, a cash bar and cruise on the 1llth, a cash bar and banquet

on the 12th.

In addition to social gatherings, we have also arranged for Open Forums
which will allow for special interest gfoups to meet and identify present
concerns. And we are sponsoring the "Exchange" at two different times in
the Tuesday program. The Exchange will include a job bank, a service
which will help participants with certain questions or needs for informa-

tion to meet with other participants, booths with publications or repre-—

sentatives of pretrial programs.

Finally, as we are about to wind down our work for this year's conference,
we already are thinking of the year ahead. Next year's conference will only
be as good as the information which we receive from you. We need your
suggestions, your critiques, your evaluation of each individual effort
or contribution. If you are satisfied with this year's conference,

do tell us (it will make us feel good...); but, even more so, if you
have reservations or critical comments please share them with us. 1In

either case, please fill out the evaluation forms which will be distributed

and return them to us.

e



SELECTION OF WORKSH

0PS

As you know, this year many of the workshops are being repeated
to increase participants' opportunity to attend those sessions

of most interest to them.

Because titles can be misleading, the

summaries that follow have been prepared to assist you in the

selection of workshops.

The matrix below has been included to

aid you in determining which sessions to attend by illustrating

when workshops are scheduled.
can be found in the program.

Times, rooms and resource persons

WORKSHOP

Tues

Wednes

.Thurs

The Bailbondsman
Pretrial Release, the Dangerous
Defendant, and Speedy Trial

Community Based Organization as
Third Party Custodians

Diversion from the Client's Perspec~
tive:_ A_Real or_Imagined Service?
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Developing Project Publications: A
Brochure,Annual Report,Press Releases
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The Media:
the Mind
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Massage Parlor for

Community Education: The
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The Juvenile Court: A Preview of
Adult Pretrial Diversion?
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Third World: Community
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L or Communities?

Tuesday 4:00 to 5:30 p.m.
Wednesday 1:30 to 3:00 p.m.
Thursday 9:00 to 10:30 a.m.
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THE BAILBONDSMAN

This workshop will deal with the traditional role of the bailbondsman
and specific successes or barriers being faced in jurisdictions dealing
with changes which will alter, reduce or eliminate the role of the
bailbondsman. Included will be:

o © Brief survey of the historical role of the bailbondsman in
in American criminal Justice.

o Ten per cent bailbonding program developments.

o} Personal recognizance bond and other non-monetary bailbond releases.
o} Recent case law and statutory law changes concerning bailbonding.

o Proposals and legislation to outlaw bailbonding for profit.

o Problems which must be faced as the role of bailbondsman is reduced.
o Political considerations in securing bailbond reform.

o Who should be leading bailbond reform in America?
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! NEIGHBORHOOD DISPUTE MEDIATION
PRETRIAL RELEASE, THE DANGEROUS DEFENDANT, AND SFEEDY TRIAL i ,

> b )
CE> <k { (“ This workshop will expose the participants to an innovative process
: f for resolving minor "criminal® disputes. Through discussion, partic-
L ipation, and a demonstration, the role which a mediator assumes for
This workshop will deal with the conceptual and . 4 %1 resolving criminal complaints diverted from the criminal courts will
practical issues of how courts and pretrial release agencies : 1 be illustrated.
should deal with gquestions relating to detention and possible ?
release of so-called "dangerous defendant." The workshop f
material will include the draft of the NAPSA stanqards and'
goals relating to pretrial release which will be included in

the Resource Notebook.

{

f Special emphasis will be placed on the role which a neutral party can
| perform in achieving a lasting settlement of an interpersonal dispute.
|
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COMMUNITY BASED ORGANIZATIONS AS THIRD PARTY CUSTODIANS

Generally there are two basic aims of third party custody groups: affecting
change in the criminal justice system and service to those arrested. Two
basic modes of operation are: custody as alternative to pretrial incarcer-
ation and custody as diversion. Below are listed topics that can be touched
on only in the opening presentation or discussed in depth as workshop members
desire. We see the workshop, not as a lecture session with questions, but as
an opportunity to exchange ideas and information on strategies.

The Organization

Structural boundaries
Geographic
Residential space limits for inhouse programs
Client screening standards
Operations
Requirements of clients by programs
Services to clients
Employment
Education, training
Referrals, followup
Counseling
Other
Street investigation/retrieval
Record keeping, confidentiality
Reports to court, relinquishment of custody
Research
Administration
staff selection, training, supervision, use of volunteers
Funding, budget
Accountability
Evaluation, goals and documentable results

The Criminal Justice System

Affecting change, advocacy
Establishment of bail agency
Abolition of money bond
Effective counsel, complaint procedures against counsel
Speedy trial
Monitoring police behavior, effectiveness of complaint procedures

The Community

Recruiting volunteers
Community education
Pretrial issues, incarceration versus release
Plight of offender and arrestee regarding employment
Jail inmates' need for services
Percentage of arrestees judged innocent/guilty

-

DIVERSION OF HIGH RISK CASES

Definition of "high risk" cases in diversion varies from person to
person using the term. Criteria may be seriousness of the offense,
prior record, or other demographic characteristics of the accused.
For the purxposes of this workshop, a common definition will be
developed.

The considerations that go into weighing a so-called high risk case
for diversion will be discussed from the perspective of the judge,
the prosecutor, and the program administrator. Discussion will
address the following points:

o what high risk population is appropriate for diversion

o what is the balance between the dangers and the benefits

o what are the special program considerations that flow from
this target population

o what is being demonstrated - the reality wv. the perception

o what does it mean - what are the implications on other
planning and program development efforts

b
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DIVERSION FROM THE CLIENTS' PERSPECTIVE: I i DEVELOPMENTS IN JUVENILE DIVERSION
A REAL OR IMAGINED SERVICE? '

)
v ¢ L
This workshop is designed as an assessment of project services from the @Ei B ! {~? This workshop will begin with an overview of what is being ‘done
clients' perspective. } nationally in juvenile diversion. Discussed will be the eleven
E juvenile diversion programs funded by the LEAA Office of Juvenile
Former clients of an adult, drug, and a juvenile diversion program will af { Justice and Delinquency Prevention as well as some examples of
discuss project screening and selection criteria (the appropriateness | ox 1 what is being done on local initiative. Among the specific ques-
of their being diverted) and the validity of information provided and fog ;; tions to be addressed are:
used for assessment, case service planning and service delivery. i .
i o selection of the most appropriate target group, to provide
Attention will be focused on the foundation for project recommendations i the most beneficial service without widening the net of
and the project's ability to predict future client behavior. The i control
workshop will explore programmatic, staffing and administrative varia- % i
tions to determine exactly which elements or components of diversion v L o what safeguards are necessary
programs impact most on successful or nonsuccessful completion. This - i
workshop will also explore the longevity of program impact, a program's 3 | o what services are appropriate, do they make a difference
usefulness after completion, the availability and cooperation of i i
clients during follow-up and evaluation activities, and client/program o . ‘ o what modes of sponsorship and with what effect
perspectives and attitudes. 1 :
i : © how can legislation support juvenile diversion :
Program/Client Perspectives 4 3 (specifically discussed will be some pending legislation
B ; in California)
P: We trust each other. ok f
We work on a trust basis. : The specific focus of the session can, in large part, be determined by
; : the interests of the attendees.
C: Ain't no way in the world I'm going to trust you. E {
You're my probation officer! ! e
1 ¥
P: If you cooperate with your counselor we'll get your case dismissed. @i: = i (‘/

C: 1I'll say whatever you want to hear!

P: We're here to help you.
C: You're here to watch me.

P: I'm your counselor.

TEES

T e S ey

C: Bullshit, sucker! You don't know anymore than I do!
P: Tell me what's really on your mind? |

C: If I did, you'd send me back to court so fast...
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COST BENEFIT ANALYSIS

Cost berniefit analysis is a sales tool for the institutionalization of
programs. As such, it must be conducted with extremely conservative
examples in order to be credible to legislators. Such conservative
examples include the use of marginal costs and benefits, as opposed to
fully absorbed costs, and the limitation of recidivism benefits. In
this approach, consideration should be limited to cost and benefits

to the unit of government being asked to subsidize the program; societal
costs and benefits have little impact in an area of seekers of govern-
mental resources. Attention should also be given to separating "hard"
and "soft" dollar savings.

In addition to presenting an overview of approaches to cost analysis and
structures for such studies, this workshop will discuss strategies for
institutionalization currently being taken with legislators.

2

PRETRIAL AGENCY AND THE EVALUATOR

I. Pretrial services agencies and evaluators exist in a
critical interdependence. Only with the statisticg and
empiricals evolved through the evaluations can the efficacy
and cost effectiveness of their programs be ascertained.

II. Problems: But this is nct to say that there are not
problems and that the relationship is not often fraught with
tension.

(a) The criteria employed by evaluators, if not developed

on the basis of a careful observation of the program to be
studied, may not truly reflect the achievements or objectives
of the program.

(b) Tools: Even where the evaluative criteria are largely
acceptable, adeguate measurement toocls may not exist. Such,
for example, is often the case where such subjective matters
as impact upon gquality of life are at issue.

(c) Interpretation! Even when available, data may be -ambiguous.
Thus, for example, a showing of a specified recidivism rate

at the end of six months may be good or bad depending on
expectations.

(d) Control Groups: No impact study can be meaningful in a
vacuum. But the creation of control or comparison groups
against whom project participants can be measured is difficult;
first, because it is difficult to define and construct an
identical group for sampling purposes and second, because the
construction of such a group often necessitates the withholding
of program services from eligible defendants.

(e) Time Spans: Meaningful research must often be of a long-
term nature, with two years being a typical follow up period.

To the extent that a pretrial agency's self image, orientation,
and priorities may from time to time change, the risk exists
that the research will find it is evaluating a program no longer
in existence. As a result, the utility, if not the accuracy, of
the research may be called into question, but the alternative of
"freezing" agency practice for the duration of the research is
unacceptable.

(£) Divided Loyalties? It is natural for the pretrial agency
to be concerned with how the research is conducted to the extent
that favorable findings are desired. It is equally common for
the researchers to have ideas in the course of their work as to
how the agency can be improved. Thus, each group is interested
in the business of the other.




% DEVELOPING PROJECT PUBLICATIONS:
s i
I1T Evaluators as a Resource for the Line Agency. v A BROCHURE, ANNUAL REPORT, PRESS RELEASES

. y
. : i . i

(a) Gathering data which may be useful in the daily operations . % (s:

< . H [

T d ature. » b ' R : . . .
(b) Making of general comments of a descriptive n . | The need for and different uses of project publications will be
(c) Familiarizing line agency staff with the latest academic % identified. .

c i
i

thinking in the area.

Workshop participants will walk through all of the steps involved in

(d) Warning agency personnel of insipient problems. developing a product:

e

Evaluating operational experiments conducted by the line

(e) ©  conceptualization and planning

agency.

© writing, layout, and design

o editing

o use of graphics, art work, and Photographs

i o selection of printers

o range of formats available and implications of each on costs

o distribution

[
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LEGISLATION

Developments in the field of pretrial release and diversion are unique N
among the many significant changes which have occurred in the adminis- (i
tration of criminal justice and the rights of the criminally accused

in this country since 1960. While most of the changes which did occur

emanated from court decisions or legislative reform, implementation of

alternative forms of pretrial grew from individual initiative and imag-

ination put into practice by experimental programs in the field. While

legislation and court decisions followed in many jurisdictions, many,

if not most, pretrial programs today still operate without express

statutory authorization and utilize methods of pretrial services for

which statutory authorization is lacking. Moreover, even where state

legislation exists, it is often piecemeal and unsatisfactory.

The Legislation Workshop will consider bail reform legislation from the
concept of an integrated, comprehensive pretrial release system. Enabling
legislation for each of the now well recognized forms of release will

be discussed both in terms of specific alternative legislative proposals
and how each form of release might be incorporated into an overall system
of release. Legislation will be discussed in each of the following areas:

Presumption in favor of nonfinancial release

o
o Police citation release
o Supervised and conditional release
o Deposit bail
o Authorization and funding of pretrial release programs
The workshop will also consider the politics of bail reform, the arguments (ﬁ

which can be made against bail reform, and the type of background research
and data necessary to support bail reform legislation.

Similarly, the workshop will analyze several approaches being taken to
diversion legislation--including diversion of drug related and non-drug
related cases and juvenile diversion. In addition to identifying the
possible goals of the legislation--authorization, funding, definition of
eligibility or conditions of participation, systematic evaluation, etc.--
the workshop will consider strategies for seeing that bills become law.
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THE MEDIA: MASSAGE PARLOR OF THE MIND

"THE MEDIA PRESERVES THE COMMUNITIES' RIGHT TO KNOW,
BUT WHAT DOES IT DO TO PROGRAMS?"

% shorF (fifteen minute) dramatization including a "live"
ﬁnterv1ew of a program administrator followed by an immediate
story" release will set the stage for specific hints on how
to ensure an accurate news report of facts concerning your

Or your agency's role in the criminal justice process.

A "fact sheet" that sets the basi i
. : sic fact setting will
distributed to all pParticipants. 7 o
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THE GAME OF GRANTMANSHIP

You can develop a program that provides ? §ervice needeé in yo$Fties
community but only in the context of political and fundlng.rea ;oces;
Workshop attendees will be lead through the grant prep?ra 1onk§ oce

and given guidelines on how to present the most appealing packag v

actually preparing a work product.

The workshop coordinator brings the experiegce of hav1ngfbeegtztzro
gram administrator, on the staff of the Natlonal Center for ® v
Courts and, now, is with the state planning agen<y. Her Periﬁ;:r ve
is that of one who has both prepared and evaluated a large n

grant applications.

Come play the game!
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COMMUNITY EDUCATION: THE CHALLENGE AND THE PROMISE

Working in the criminal justice system in general and in offender
related services in particular, one is very aware of the real
significance of community education. The extent to which the
community accepts the goals and objectives of an organization
determines in large part the parameters in which they can work.
Public suppert of pretrial programs is a survival issue both in
the areas of funding and authorization (to release, to divert,

The communities of the pretrial agency are many:
Society as potential wvictim,

as taxpayer,

merchant who suffers economic loss,

through the legislature.

Criminal justice
system

police,
judges,
prosecutors.

Enlightened and supportive "communities"”

just focused once a year on a trip to the legislature or limited
to occasional speaking invitations arranged by someone else.

Using their own experience, workshop participants will explore
development of a model for community education that is not random
and can be applied in approaching a variety of situations:

PLANNING

Identification of o their knowledge
the Audience -- of the criminal and
welfare systems
o -- of pretrial

0o their interests, attitudes,
vested interests

What's to be o
Accomplished
in the Bession

what information to be
transmitted

o what attitudes affected
o what kind of follow through

desired
Development of o strategy
Approach o methods
o material, aids, etc.
DELIVERY
ASSESSMENT

etc.).

are an invaluable resource.
Much of the potential power of community education is lost when it's
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OUTLINE

| ‘ PIMA COUNTY ATTORNEY VICTIM WITNESS ADVOCATE PROGRAM

(f_ Q (iﬁ (Surveys activities for Calendar Year 1977)
RIGHTS OF THE VICTIM I. CRISES COUNSELLING

Historically the United States criminal justice A. Offer on~site intervention around the clock;

system has expended large amounts of tax money to identify, ' B Client
. : . referr
apprehend, prosecute, incarcerate and service the perpetra- h als made by law enforcement and
. . . . ealth care agents;
tors of crime. From apprehension to conviction, the legal
C. Intervention clients are victims, witnesses

rights of the criminal offenders are protected; if there 4is

conviction, the counselling and social service needs of the and other persons;

criminal offender are met by correctional treatment. 1In D. ; : . R .
the last decade a substantial increase in tax revenue has ' zZi;Eigﬁi;fe officers in crises management
been consigned to provide criminal offenders with the follow- ’

ing services: educational advancement and stipends,'job E. Develop and maintain working relationships
training and placement, mental health therapy and supervision, T with law enforcement agencies. p

substance abuse diagnoses and treatment and food stamps and
other welfare-related assistance.

Only recently have criminal justice administrators II. SOCIAL SERVICE ASSISTANCE

and lay citizens realized that the criminal justice system

has neglected victims and witnesses of crimes. Law enforce- A. Offer social service assistance around the
ment and prosecution administrators are becoming more aware clock;
and concerned that their efforts to optimize crime prevention, ; B. Client referrals made by anyone;
detection, apprehension and prosecution have been stymied by , % (ﬁ\ Y !
the law-abiding public's unwillingness to report crime and (f‘ 3 S C. Social service clients are victims ,witnesses
participate as witnesses in the prosecutorial process. Lay and other persons;
citizens are becoming more aware and frustrated that their ] D. Transportation, housing, child care: om
tax dollars are primarily being used to extend services for ] for protection and emeréen~v funds érecthpany
the perpetrators of crime and not for the innocent recipients { primary services offered bi‘staff o e
of crime. Therefore, the administrators of justice and their volunteers;
cross-section of lay citizens are becoming actively concerned ~

E. Crime prevention recommendations made by

that the scales of justice are weighted to benefit the criminal

population, not the victims and witnesses of crime. staff and security improvements made by

diversion defendants;

F. Social service, legal aig and mental health
agencies receive client referrals;

5 G. Develop and mzintain working relationship with
human service agencies.
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IIT. WITNESS INFORMATION AND ADVOCACY

A. Offer witness services primarily during
normal working hours;

B. Referrals made by deputy county attorneys;

c. Witness clients are primarily involved in
superior court cases;

D. Witness clients are contacted for updating
court information and disposition;

E. Employers of witnesses are contacted upon
reguest;

F. Advocate for certain witnesses at initial

court appearance, recovering property
and sentencing pertaining to restitution:;

G. Information: Inform superior court and
justice of the peace court witnesses about
trial dates and continuances;

H. Inform witnesses of legal rights and
provide supportive counselling;

I. Assist witnesses who are being tormented
or harassed;

J. Develop and maintain working relationships
with judicial agencies.

Iv. PUBLIC EDUCATION
A, Advisory boards;
B. Speakers' bureaus;
c. Prepare slide presentations;
D. Victim and witness information literature;
E. Weekly radio series;
F. Two day committee seminars;
G. Public service announcements;
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H. Newspaper and journal articles; {
I. Television and radio news stories; f
J. Technical assistance to other jurisdictions. f
RESEARCH AND EVALUATION )
!
A, Monthly and quarterly client reports; |
B. Battered woman study and collaboration with /
law enforcement and mental health agencies; s
cC. Client services, follow-up attitudinal;
D, Devgloping cost analyses and exchange henefit
ratio studies;

E. System analyses of criminal divisions' paper-
flow systems;

F. Evaluation of household complaint program
and adult preparation Presentence program;

G. LEGIS reliability studies for a possible
terminal.
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EVALUATIONS, STATISTICS, AND MANAGEMENT
INFORMATION SYSTEMS

The Evaluations, Statistics, and Management Information Systems Workshop
will explore "generic" design and methods for evaluation of pre-trial
release and diversion programs, the types of statistical data that need
to be collected for evaluative purposes and the levels of statistical
analysis appropriate for interpreting data, and the uses that can be
made of management information systems in designing and implementing
evaluation and in assisting in operation the total pre-trial program.

Specifically, resource persons are knowledgeable in the uses of these
tools (i.e., evaluation, statistics, and management information systems)
in the pre-trial planning process, in several projects (e.gq., the Court
Employment Program and the Pre-Trial Services Agency in New York City),
and in the overall operations of LEAA, Vera Institute, and field and
academic research and evaluation programs.

Among the questions addressed will be: What are the current requirements
for the evaluation component of LEAA~funded programg? What statistics
must be collected? What levels of analysis of data are appropriate? How
can management information systems be set up to manage the total operation
of the project or agency and still generate research data as a "spinofI"?
At what points along the plan-grant proposal-program implementation con-
tinuum must (1) evaluation, (2) data requirements, and (3) best use of
management information systems be considered?

At least half of the time allotted for the workshop will be devoted to
answering questions and interaction with the audience.
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THE JUVENILE COURT: A PREVIEW OF ADULT PRETRIAL DIVERSION?

The "juvenile court experiment” originally embarked upon as an
alternative to the harsh and unresponsive treatment afforded
juveniles in the adult system is felt by many to have failed.
Many wondexr hether formalized diversion from traditional crim-
inal processing will suffer the same fate.

One can capitalize on the juvenile court experience in assessing
current practice and the future of diversion. This workshop

will explore the benefits and the hazards of diversion and the
balance that must be struck between the sometimes conflicting goals
of rehabilitation and due process. Of particular concern is the
potential for unmonitored abuse of discretion, for increasing the
net of control and coercion, and for violation of due process.
Further, when does diversion divert attention from the need for
more fundamental reform? A system of safeguards will be discussed.
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THIRD WORLD: COMMUNITY OR COMMUNITIES?

Too frequently the assumption seems to be made by policymakers and
minority representatives alike that there is a third world community 7
or a third world perspective.

However being Black in D.C. is not like being Black in Alabama, being
Asian in California is not like being Asian in New York. Experience,
problems, and priorities vary not just by ethnic identity, but from
place to place.

We are at a time in our social development and the development of our
discipline that we can, and perhaps must, go beyond the blanket label~
ling, generalizations, and banding together that characterized the
beginnings of consciousness in this area. In other words, we must stop
making something homogeneous out of something that is not. We should
reflect a bit on what the differsnces really are, on their significance
to national and local programming, and on the role of and relationship
between third world peoples in the pretrial services.

The goal of this workshop is the development of a more sensitive multi-
dimensional perspective on ourselves as both members of the third world
community and as non-third world persons who want to be knowledgeable
and responsive to all peoples.
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ANNOUNCEMENT

THURSDAY, MAY 12, 3:30 - 5:30 1s vours!

This time has been reserved to be scheduled completely in response

to your requests.

PROBLEM: There is a wealth of untapped knowledge
and expertise among attendees.
It is always impossible to structure a
?onference agenda that speaks to the
interests and concerns of everyone.
RESPONSE:

Participant Inspired Workshops

Thi . . . . .
his is an opportunity, within logistical limitations, to schedule

our o i
v wn session, request that someone else run a session, continue

a dis : i i i
cussion from a bpoint earlier in the conference, or convene a

meeting with a special interest group.

The possibilitie
s a . . .
rYe many. Because this is an experiment and

there are many unknowns, much will have to be worked ocut on site

Venture with us.

Fill out the attached form, our coordinators will be in touch

with you, and we'll all see what happens.
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PARTICIPANT INSPIRED WORKSHOPS
Name { (Eﬁ
Title/(Program)
How can you be contacted during the conference
Topic and Summary of Content: ;
é
t
i
i
!
Possible Resource Persons (list yourself if applicable):
C ¢ Q
Number of People Expected: ‘
List any supplies or equipment needed in addition to a room
with chairs.
;
i
I
!
E
This form should be returned to Conference Headquarters, Room 110. 'i (:T
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Pretrial Agencies....

FOREWORD

Documents included in this section focus on the planning and administra-
tion of pretrial programs:

©  The Pre-Trial Process--Formal and Diversionary: A Model
© The Federal Pretrial Services Agencies

© Pretrial Intervention: The Administration of Discretion
© Excexpts from "Instead of Jail" Pre- and Post-Trial

Alternatives to Jail Incarceration

They also address the types of problems or crisis faced by pretrial
agencies:

© Special Issue on Bail in Pennsylvania

And provide examples of some of the more recent evaluations or studies
of pretrial programs:

o Cost Benefit Studies

o Evaluation Techniques for State-Wide Pretrial Release Programs

© The Effectiveness of Bail Systemsian Analysis of Failure
to Appear in Court and Re-Arrest While on Bail

© Voluntary Pretrial Diversion and the Question of Compliance
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THE PRE-TRIAL PROCESS-~FORMAL
AND DIVERSIONARY: A MODEL

Dr. Gene Stephens
College of Criminal Justice
University of South Carolina

The pre-trial process in criminal cases often has been considered to span
THE PRE-TRIAL PROCESS--FORMAL only the period between arrest and the beginning of the‘officia1 trial. Thus
' C the view of intervention into and/or diversion from this process has been
A DIVERSIONARY: A ML Timited to programs or procedures occurring during this period. It appears
By DR, GENE STEPHENS to this author that the pre-trial process in fact covers a longer portion of
the criminal justice process continuum; thus in development of this model,
( the pre-trial process is defined as the period beginning with lawmaking and
| ending with pre-trial motions.
The purpose of the model is to identify pictorially the basic components
of the pre-trial process in sequential order (middle), the resulting options
in the "formal"(i.e., due process) pre-trial process (left), and the options
G*b ~available if a "diversionary" process is followed (right).
p= In developing the model, some problems arose, two of which bear mentioning
(Z“ prior to explaining the process. First, the model is "generic," and thus,
as in all areas of the criminal justice spectrum, the actual process is not
exactly the same in all jurisdictions. For example, the definition of "arraign-
This paper was prepared for the participants of the 1977 National Conference | ment" and its place in the process differs among the states and between many
on Pretrial Release and Diversion. ‘ state criminal courts and the Federal criminal courts. Second, whereas the
‘ formal process exists in relatively similar form in most jurisdictions, the
;' diversionary process differs widely from jurisdiction to jurisdiction. The
- diversionary process, thus, is designed to show where and what diversionary
options are or can be available along the pre-trial continuum (and undoubtedly
some options have been omitted). Thus to some extenf this portion of the

model is visionary.
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The utility of the model, despite the above mentioned problems, lies in

its pictorial representation of the total pre-trial process and easy identifi-

cation of both formal and diversionary options along the continuum.

The Pre-Trial Process Model

The model begins with lawmaking as it is at this basic level that policy
decisions are made, including the important decision as to whether an act or
failure to act on the part of any individual will be defined as a criminal
violation of the law. Lawmakers have not only the power to define activities
as "illegal," but also have the power to "legalize" (i.e., remove all prohi-
bitions) or "decriminalize" (i.e., remove criminal penalties and possibly
substitute civil penalties or institute civil controls) activities formerly
defined as criminal. Thus the first 1ine of diversion is occupied by the
lawmakers.

As the pre-trial process moves from the sphere of the lawmaker to that

| of the law enforcer, the due process or formal procedure aFlows several options
short of arrest, including "stop," "stop and frisk," "field interrogation,"
and "station interrogation"--each of which, along with the pre-arrest evidence-
gathering procedure of "search and seizure," is periodically rgdefined by the
U. S. Supreme Court. On the diversionary side, a law enforcer may issue a
“warning" to a suspected lawbreaker and avoid the need in some cases to proceed
to the next step in the process, regardless of whether a crime was or was not
committed and regardiess of whether there is reason to believe the suspect did
commit the offense.

As the next step, arrest procedures, there are legally-defined procedures
for formal arrest with a warrant or without a warrant and legal distinctions
(again periodically changing) as to which method is appropriate under the
particular circumstances. In addition there are requirements as to what "rights"

must be afforded the accused and to what extent he must be informed

Con

e

of these rights. On the diversionary side, the enforcer may simply ignore
the offense (i.e., non-arrest), exercising his selective enforcement discre-
tion. He may do so for a variety of reasons ranging from a feeling that the
offense was not serious enough to justify the time involved in processing the
case to a feeling that the offense was at least partially justified under the
particule» circumstances. In addition, the enforcer may issue a "summons"
ordering the accused to appear in court to answer charges without an immediate
threat of loss of freedom or of being enrolled (i.e., booked) in the police
records. Finally, the enforcer may choose to take or send the suspected
offender to a "community-based option" (e.g., a home or treatment program
for alcoholics or drug abusers or developmentally disabled, a "halfway-1in"
house for minor offenders, a public or private social service agency).
"Community-based options" thus refer to the public or private community-
based programs or services available in Tieu of the formal or due process
procedures and to which the accused can be diverted from the formal process.
In the formal process, "booking" establishes an official police record
for the accused and thus "labels" the suspect as a "police case." It is at
this point, following arrest, that few jurisdictions offer release or community-
based options in lieu of booking. Still, the fact that a "police record" is
about to be established should prod police and court officials to provide a
procedure to take one last Took prior to booking to determine: (1) Is this
case worth pursuing in the formal Process; and/or (2) Is the offense serious
enough to justify the establishment of an official police record for the accused.
Factors which might be considered include seriousness of the offense category
as reflected in the penal code, perceived public concern about the offgﬂse
category, the particular circumstances of the offense (e.g., injury to wictim,

role of victim in offense, role of accused), and prior criminal record of the
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accused. Decisions of this type would take on new meaning if post-arrest,

pre-booking options of release and diversion to community-based programs

or services were available at this stage.

If the process remains unchanged, the court in most jurisdictions does
not get involved in the pre-trial process until the initial appearance at
which the accussed must be informed of the charges lodged against him and of
his civil rights. (Even here only the lower court is involved, and the trial

court, d.e., court of general jurisdiction, remains uninvolved.) In addition,

in cases involving less serious charges the Tower court may receive a plea
and/or try the case, and in more serious cases the defendant may choose whether
to plea at this stage. In some jurisdictions evidence to establish a more
serious crime has been committed and that there is some reason to believe the

accused committed the offense is presented at this hearing. In serious (i.e.,

primarily felony) cases, the judge makes a decision to "bind over" for
further action or to release the accused for lack of evidence. If the case
is bound over for consideration by the Grand Jury or district attorney, a

decision is rendered as to whether to allow the accused to post bail. If baii

ia allowed, it make take several forms ranging from posting cash to release

on recognizance (i.e., signing a promise to appear in court at a specified time).

On the diversionary side, the accused may be released at this stage either for
lack of evidence to support a case against him or other reasons (e.g., a guilty
plea and suspended sentence in less serious cases), or may be diverted directly
by the judge or on a motion from another officer of the court (e.g., district
attorney) to a community-based option.

Next, the accused who is not diverted faces jail. In the formal process,
he may avoid jail by posting bail, if allowed; in the diversionary process he

may be screened for possible selection to be released temporarily on recognizance

bond or for diversion to a community-based option.

-

In most jurisdictions an optional preliminary hearing is afforded the
accused. At this hearing the state must show it has "probable cause" to hold

the accused on the charge(s) Todged against him. Evidence must be produced

in court to establish this standard of proof (considerably below the "beyond
a reasonable doubt" required at the criminal trial), and fajlure to produce
sufficient evidence can result in the release of the defendant. The accused
may waive this hearing and await the decision of the Grand Jury or district
attorney or he may use the occasion to personally or through his attorney or
.another court official ask for diversion, possibly to a community-based option.
In the Federal system and many state courts, the next step must be
consideration of the charges by the secret, usually 22-member, Grand Jury.
A "True Bill" frem the Grand Jury results in indictment and continued processing

of the case, while a "No Bil1" results in release of the accused (althoygh he

may be indicted by a subsequent Grand Jury). In some states, the Grand Jury

indictment system has been replaced by a system under which the district
attorney (i.e., prosecutor) simply constructs a bill of particulars stating
specific information concerning the charges against the accused and presents
the "Information" to the court for a decision as to whether to continue to

process the charge(s). Release can come at this point if the Grand Jury returns

a "No Bill," if the district attorney decides not to file an Information or
if the judge decides not to proceed on the Information.
The first official, required plea by the accused in serious cases comes

at the next step, the arraignment. This hearing constitutes the first official

trial court Tevel appearance and to some represents the end of the pre-trial

and beginning of the trial process. However, jeopardy does not begin until

the actual trial (i.e., swearing in of jury and witnesses) begins. Some pleas
(e.g.. no contest) at the arraignment may result in release (e.g., suspended

sentence) or diversion to a community-based option.
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The final step prior to trial is the filing of pre-trial motions (which @

might also have been filed at an earlier time in some jurisdictions). These

motions take numerous forms, such as asking that charges be dismissed because

the accused is incompetent to stand trial, because the charges were improperly

or because the evidence was illegally seized. In addition, the accused

drawn
may seek rights of discovery %o gain additional insight into the evidence

against him in hopes of refuting it. Many of these motions, if accepted by

the court, can result in the release of the accused or diversion to a community-
based option (such as a mental health facility in several cases).

Finally, the quasi-official procedure known as "plea bargaining" is available
to the accused in many jurisdictions beginning as early as the pre-arrest,
station interrogation and continuing through the remainder of the pre-trial

process and even into the trial process. The negotiated plea may take several

forms, but most often involves a plea of guilty in exchange for a "lighter"
sentence or a lesser charge. Plea bargaining is "legal" (i.e., a recognized
procedure) in only a few jurisdicticns. In other areas it is used (in as

many as 95 percent of criminal cases in some jurisdictions) but is not officially

recognized or is officially prohibited. Still, in many cases the plea bargain

results in diversion from the pre-trial process either through release or
assignment to a community-based option.

Thus, the model illustrates that diversionary options can and often do
exist at each stop along the pre-trial process, and that, even within the formal

process, diversionary options exist at several points. Further, the model
provides the lawmaker, the law enforcer and the court official with a clear

picture of the options available to them at each step along the pre-trial

continuum.
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PRETRIAL INJERVENTION: THE ADMINISTRATION

OF DISCRETION

By PauL H. JoHNSON
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This article is excerpted from the Criminal Justice Monograph, Vol. VII,
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No. 1, published by the Institute of Contempora:ﬂcy Corrections and the
Behavioral Sciences, Sam Houston State University.
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INTRODUCTION

During the last decade the American public has de-
veloped a growing concern that the criminal justice sys-
tem is incapable of fulfilling its mandate to protect the
community from crime. The fear has diminished confi-
dence in the system and has drawn attention to the dis-
turbing reality that traditional judicial processes are not
adequately meeting the current demands placed on them
(Hamilton and Work, 1973).

American communities are faced with continuing rises
in annual crime rates (Federal Bureau of Investigation,
1973),* increasing budgetary requirements to meet the
costs of the problem, and growing case backlogs at every
level of the criminal justice system. Mounting numbers of
arrests have created a corresponding need for more .
courts, prosecutors, defenders and probation officers.

Prosecutor caseloads have grown to unworkable sizes
with sheer volume impeding effective prosecution of
serious cases (McIntyre and Lippman, 1970). Court con-
gestion has subsequently become a significant problem to
include the phase involving the rehabilitation of an offen-
der granted probation. Further, the dispositional alterna-
tives available to the court are often harsh, and ineffec-
tive, limited to probation, fine or imprisonment (Downie,
1971). Probation officers are handling heavy caseloads
and spending valuable time with those individuals who
create the fewest problems and are capable of sustaining
themselves without supervision.?

This situation, affecting every aspect of the traditional
criminal justice system, comprised the circumstances
surrounding the deveiopment of alternatives to the tradi-
tional processes of prosecution and adjudication. The pro-
secutor and the courts needed alternatives to traditional
procedures. In a period of rapid change and public con-
frontation with the criminal justice system the situation
demanded options which were both independent and
flexible, providing immediate response to the goals of

justice as well as the needs of the individual. One of these
alternatives was pretrial intervention(PTI), a post-arrest,
pre-arraignment diversion which offered savings in time,
caseload and court costs as well as presenting a sound
rehabilitative strategy for selected offenders.

Purpose of the Study

This study will examine the exercise of the prosecutor’s
discretionary decision-making within the context of struc-
tured pretrial intervention programs. Attention will be
directed toward administrative organization and the loci
of decision points within the program as they affect de-
fendant dispostion. The formalization of pretrial interven-
tion programs necessitates some structuring of the
prosecutor’s decision-making alternatives in the process

of diversion with subsequent impact on his discretionary
flexibility. It further requires effective organization capa-
ble of properly administering PTI programs.

Program survival in any endeavor requires the applica-
tion of sound management principles. This includes
statements of goals, an administrative structure fitted to
suit those goals, and clear lines of authority within which
decisions may be made and action initiated. Within the
planning process, however, lies the ultimate direction of
the prograni, for it is here that goals and intermediate
ohjectives are established (Suchman, 1967). Many well-
intended programs have been subverted by ill-advised
planning, resulting in either complete goal displacement
or eventual failure.

Prosecutor’s discretion, which forms the legal corners-
tone of pretrial intervention, is a practice which works
best without formal structure. Although Prosecutor
Robert F, Leonard of Genesee County, Michigan has
commented that “much of the criminal process is ad-
ministrative rather than judicial” (National District At-
torneys Association: Screening, n.d., p. 20), it remains to
he seen whether the prosecutor’s office, itself notorious
for lack of administrative efliciency, can provide the ad-
ministrative leadership and control of the programs con-
sistent with discretion and the goal achievement without
compromise. With the growth of such programs, there is
the convergence of three forces: discretion, formal or-
ganization, and diversion—all of which are summoned to
meet the increased demands on the prosecutor’s office.

The program organizational structure will he examined
for administrative relationships and coordination of ac-
tivities between the court, prosecutor and program per-
sonnel. This will reveal some insight into the guidelines
the programs use for progress assessment and defendant
evaluation at the end of the program participation. It will
further reveul the extent of social history prepared on the
defendant, and the role of the counselor and the type of
program service available. An important consideration for
any PTI program is the need it serves within a particular
community. Within this framework, consideration will be
given to the manner hy which particular pretrial interven-
tion programs identify target groups for services.

Methdd of Approach

In order to achieve the purpose of this study and main-
tain logical consistency during the inquiry, the following
developmental sequency will be followed:

1. Trace the phenomenon of prosecutorial discretion
from its hist~vical background and legal justification
as the necessary antecedent for pretrial interven-
tion; ’

.
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2. Based on system penetration identify from current
programs administrative decision-inaking models
and procedures in defendant dispostion;

3. Evaluate benefits, liabilities and probable direction
of pretrial intervention programs as a viable alterna-
tive to traditional processing.

This method, with its historical and interpretive ap-
proach, is intended to provide logical consistency in de-
veloping the evolution, concept and issues involved in
pretrial diversion, the most recent innovation in offender
treatment.

Pretrial Intervention: Overview

Pretrial intervention programs stop the prosecution
clock for selected offenders after arrest and prior to ar-
raignment (National Pretrial Intervention Service
Center: Legal Issues, 1974). The criminal offender is
diverted by the prosecutor into short-term, community-
based 1 .+ ;rams of varying duration with the possibility of
dismissal of charges upon favorable completion of the
specific treatment program. Most programs contain the
following elements:

1. Formal offender eligibility criteria;®

2. Voluntary offender participation;

3. Manpower services administered by a formal staff;

4, Dismissal of criminal charges for the successful par-
ticipant (Rovner-Pieczenick, 1974, p. 7).

Such programs operate at the discretion of the pro-
secutor; they are conditional as regards the participant
and may be considered a delay in processing rather than
diversion from it (Klapiuts, 1974, p. 111). Pretrial inter-
vention, then, is concerned with individuals within the
criminal justice system, for the prosecutor’s authority
over those individuals continues until the conditions of
diversion are completed in a satisfactory manner.

Pretrial intervention provides an eflective alternative
tool for both the prosecutor and the judge, for it selects
out individuals less likely to commit subsequent crimes.
Further, it reduces the court volume and delivers effec-
tive rehabilitation services to sclected defendants (Na-
tional Advisory Commission on Criminal Justice Stan-

~

dards and Goals Report on Corvections, 1973).
Relevance of the Study

This study is concerned with the application of a con-
cept which has proliferated without precedent since its
inception. With only three formalized pretrial diversion
programs in operation in 1967, there were by 1973 ap-
proximittely thirty programs in operation in major urban
areas providing services to defendants, and fifty-seven
projects in 1974, and over 118 listed with the National

{
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Pretrial Intervention Service Center as of April, 1975
(NPISC: Directory, 1975).

Pretrial intervention programs are gaining influence
with state and local criminal justice planning agencies, yet
most are not mandated by statute.® While the enthusiasm
for PTI programs remains high, one must consider the
possibility that the nature of discretionary decision-
making within the program is substantially influenced
more by an absence of traditional resources and the exis-
tence of reactive community pressures than by a well-
planned program based on sound research principles.

The 1967 President's Commission on Law Enforce-
ment and Administration of justice (Challenge) endorsed
prosecutorial discretion as “necessary and desirable,” but
further noted that prosecutors’ offices suffer from several
handicaps in addition to “generally unfavorable working
conditions” (Challenge, 1967, p. 133). Each of these
“handicaps” involved impairment of a prosecutor’s
decision-making capabilities and a lack of systematized
procedures in the charging decision.

There exists a series of legal issues or critical questions
regarding the handling of defendants and offenders which
have been raised regarding pretrial intervention prog-
rams. Treatment of these issues remains tentative for the
innovative nature of PTI does not lend itself easily to
analysis within the traditional criminal justice system.
Further, program characteristics vary widely within
jurisdictions making legal generalizations difficult. These
issues, centering around the proper exercise of pro-
secutorial discretion, will be treated in Chapter II.

Diversion: Philosophy and History

The fact of pretrial diversion is the result of a decision to
handle a case by some alternative to formal prosecution.
In order to understand why pretrial diversion has as-
sumed its present stature within the criminal justice sys-
tem, it is necessary to review some of the influences
affecting its development.

At the close of the last century, the structural under-
pinnings of this country were couched in comfortable
assumptions of permanence and a public philosophy
grounded in a universal belief in the rule of law (Lipp-
mann, 1955). The thoughts of Locke, Rousseau and Mon-
tesquieu influenced national political development em-
phasizing the supremacy of individual rights and the
equality of each man before the Taw. There was the as-
smmption that man had control over his environmentund
the power to direct the activities of his life. Justice was
constructed arcund the concept of individual responsibil-
ity; the need for a “habit of ohedience™ in order to survive.
The law, as Bentham noted, was a command which pre-
supposed possible punishment (Schafer, 1969, a concept
entirely compatible with personal responsibility and ac-

countability. Incarceration and punishment became
punitive tools of social control in the nation's cmerging
philosophy of criminal justice.

At this point the American concept of justice intro-
duced into its fabric an institutional rigidity not common
to other areas of national development. The evolutionary
processes experienced by other institutions were essen-
tially capable of adapting to meaningful social policy
needs. Criminal justice, on the other hand, evolved less
under the power of its own development than as the
reactive stepchild of larger social reform. To the contrary,
American criminal justice has added, over generations,
many procedures which have lost their relevancy within
the context of modem society. Philadelphia District At-
torney Arlen Specter has commented that “Those who
labor daily within the [criminal justice] system often can-
not agree on its objectives, but virtually everyone agrees
that the system does not work” (Specter, 1973, p. 16).

The confusion involved in the determination of objec-
tives may be due in part to the accelerated rate of change
in today’s society and the demands made upon traditional
institutions to prove their stability by surviving in a
rapidly changing social environment (Toedler, 1971).
America is experiencing a period of unprecedented trans-
ition, wherein environmental influences surpass those of
the family, school and church. Growing communities are
not stable in their urban-suburban-rural relationships,
and the change is causing an unsettled disposition among
the population, most noticeable among the youth. These
considerations have moved criminal justice planners to
recognize weaknesses in the traditional approaches to
crime prevention and caused them to consider non-
traditional ‘programs geared to meet the needs of the
individual offender.

Diversion pertains to the concept of re-directing an
individual from committing a criminal act through a re-
sponsible rehabilitative plan of action. By attending to an
offender by means’ other than the rigidity of criminal

Justice procedure, diversion is intended to assist an indi-
vidual in developing a personal stability which will guide
his actions in the future away from further crime.

The concept of diversion is not new to American crimi-
nal justice. The belief that the full judicial process is not
necessary in every case of law-breaking has long been
practiced informally by law enforcement and the courts,
as indicated in Figure 1. The policeman uses his dis-
cretionary powers to divert every tiine he.decides on a
warning instead of an arrest. In like manner, judgment
and discretion are used by the prosecutor who declines to
prosecute, the defense attorney who stalls in order to
have a case dismissed, and the judge who postpones a
hearing. These forms of unsystematic diversion, based on
the discretion of the police, prosecutor or magistrate in a
particular case, account for the fact that nearly one half of
all arrests are dismissed at an early stage in the proceed-
ings (Challenge, 1967, p. 133). The term “change” as it
appears in this paper refers to the decision of the pro-
secutor to accept a complaint and initiate, after arrest,
formal prosecution procedures against an individual sus-
pected of having committed a crime.
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Diversion Defined

While diversion is not a new concept to American
criminal justice, the concept and application of formalized
pretrial diversion is a recent phenomenon and has not yet
developed terminology usages common to the wide range
of programs it engages. This section will discuss diversion
and pretrial intervention as terms essential to under-
standing the nature of the programs. Ultimately each
program employs its own set of working definitions suited
to its particular purposes. Regardless of its particular
form, each program operates on the belief that application
of the full process of criminal procedure may be inapprop-
riate for specific offenders (Harlow, 1970).

Diversion is a term with many meanings and uses
within the criminal justice system and its recent popular
growth as a response to pressures on the system calls for
some refinement of its use. Rather than its use asa generic
term, diversion needs to be replaced and understood in
terms which describe the particular activity to which it is
applied.

It is important to understand the use of the term “di-
version” within its particular employment. It can unite
both humanitarian and pragmatic interests melding ad-
ministrative needs with rehabilitative principles while
offering a viable alternative to prosecution which is con-
sistent with public safety. Klapmuts comments that di-
version is a means of:

1. Reducing the volume of persons going through the
entire process of arrents, arraignment, trial, convic-
tion, and sentencing;

2. Interrupting the cvele of recidivism among certain
offenders without imposing the handicaps of u crim-
mal record;

3. Dealing with persons for whom conviction is other-
wise likely without applying the stigma of prosecu-
tion and conviction;

4. Freeing the criminal justice systemto concentrate its
resources on more serious offenders (Klapmuts,
1974, p. 111).

In its most recent applications, diversion has under-
gone significant interpretations in an effort to provide the
concept with working definitions. The NAC Report on




Corrections refers to diversion as formally acknowledged
and organized efforts to utilize alternatives to initial or
continued processing into the justice system, “...prior to
adjudication and after legally prescribed action has occur-
red” (NAC: Corrections, 1973, p. 73).

The Commission’s Report on the Courts is consistent,
noting that diversion refers to “halting or suspending,
before conviction, formal criminal proceedings against a
person on the condition or assumption that he will do
something in return,” and that diversion “must be under-
taken prior to adjudication and after a legally prescribed
action has occurred...” (HAC: Courts, p. 27).

Raymond Nimmer has commented recently that

Diversion ... is the disposition of a criminal com-
plaint without a conviction, the noncriminal dispos-
ition being conditioned on either the performance
of specified obligations by the defendant or his par-
ticipation in counseling or treatment. A diversion
program is an enterprise that recurrently arranges
conditional, noncriminal dispositions whether or
not they are in fact obtained for all defendants com-
plying with the stated conditions (Nimmer, 1974, p.
5).

Pretrial intervention as a type of formalized diversion
also suffers from an absence of common terminology. It is
synonymous with such terms as “deferred prosecution,”
“early court diversion,” “pre-indictment” or “pre-trial
probation.” Such programs consist of a formal court- and
prosecutor-based diversion which selects individuals
from pre-defined categories out of the ordinary course of
prosecution either before filing or after filing of a com-
plaint but before entry of a plea by judicial postponing of
further criminal proceedings for a stated period. During
this period the offender participates voluntarily in a
specific program of work, counseling or other services,
successful completion of which results in dismissal of
charges. .

Since pretrial intervention consists of non-criminal
disposition of the defendant, it may be considered a
“delay” in the prosecution. The defendant is moved out of
the process of trizl, conviction and sentencing, but not
out of the system. The prosecutor retains the option of
returning the offender to the criminal justice system for
normal processing. Pretrial diversion treats individuals
within the criminal justice system, and the authority of
the prosecutor continues until the conditions of diversion
are either completed in a satisfactory manner or the per-
son is returned to the system for normal processing.
Although programs require the cooperation of the police,
the court and community services, the legal authority for
initiation of pretrial intervention rests ultimately in the
discretionary powers of the prosecuting “ittorney.

The term “pretrial intervention” was adopted by the
American Bar Association (ABA) in the establishment of
the National Pretrial Service Intervention Center. As a
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workable term, it was also used by the National Advisory
Commission on Criminal Justice Standards and Goals
(NAC: Report on Corrections, 1973, p. 84).

Origin and Development of Pretrial Intervention

The first efforts in establishing pretrial intervention
projects were initiated by the Department of Labor
(DOL) in the early 1960’s. Concerned with rising unemp-
loyment and the problems of economically disadvantaged
workers, the DOL endeavored to develop programs
which would improve the situation of these workers in
their effort to compete in a technological labor market
(Rovner-Pieczenik, 1973).

The Manpower Development and Training Act of 1962
(MDTA) was enacted to deal with these problems. In the
process of researching the unemployment situation, it
was discovered that there was a special group with which
programs had particular difficulty in assisting. These were
the illiterate ghetto youth and minority groups who suffer
from chronic unemployment. Further research revealed
that this group comprised a significant representation of
locally incarcerated offenders. While prisoners were
technically not eligible for manpower services, some
manpower guidelines were subsequently revised to pro-
vide for their inclusion on a limited experimental basis.

Early projects were directed specifically toward these
youthful incarcerated offenders. The Restoration of Youth
through Training Program, initiated in 1963 by the
Wakoff Research Center at Staten Island, New York (Sul-
livan and Mandell, 1967), the Draper Project in 1964 at
Elmore, Alabama (McKee, 1968), and Project MORE in
Lorton, Virginia (Project Challenge, 1968) utilized the
correctional institution as an experimental vehicle for
entry into the employment world. These projects also
demonstrated that the offender usually derives from and
returns to the most disadvantaged population in the labor
market. Interest was developing on employability of the
disadvantaged offender.

Two independent studies were directed toward exa-
mining the offender upon his return to the community. In
a 1964 study of federal prison releases, Daniel Glaser
found that during the first month of release only 25 per
cent of the releases were employed at least 80 per cent of
the time; after three months, only forty per cent had
worked 80 per cent of the time, and 20 per cent had no
work (Claser, 1964, p. 329). A later study by Pownall
showed a strong correlation between staying out ol prison
and stable employment. His study showed that the emp-
loyment rate in Philadelphia for released prisoners was
four tiines that of males generally in the area (Pownall,
1969).

The Department of Labor manpower programs be-
came the prototype for later developments in diversion.
The concept represents a strategy whereby various social
science disciplines are directed toward the educational
and training needs of unemployed or underemployved
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persons (Phillips, n.d.). This model has provided
groundwork for various state and local legislation and
subsequent program development.

The early programs concentrated on the skills needed
by offenders to successfully compete in the free world.
Feedback from various projects, however, revealed that
despite newly acquired skills, special social barriers ex-
isted for the released offender. “Labeling” by the criminal
Justice system not only reinforced the offender’s failures
but rendered prison skill projects virtually self-defeating
(Lemert, 1951). This caused some concern among ad-
ministrators, and attention was further directed to the

“opportunity structure” theory which seemed consistent

with program findings and provided a rationale for new
directions in Department of Labor experiemental prog-
rams (Cloward and Ohlin, 1960).

The Department of Labor then expanded its efforts to
probe the criminal justice system at three points to de-
termine where manpower services might be effectively
delivered. These points were:

1. After arrest but before trial;

2. After incarceration within six months to one year of
parole eligibility, and

3. Post-release (Phillips, n.d., p.3).

In undertaking the delivery of manpower services at
the point following arrest but prior to trial, the design
proposed diversion of selected offenders, at the discretion
of both the prosecutor and the judge into a manpower
program tailored to the needs of the offender. If he re-
sponded well, a recommendation was made from the
prasecutor to the court to dismiss the case. This man-
power service, which might be a return to school, learn-
ing a job skill, or special placement, was an attempt to
divert the offender from the stigma of the criminal justice
process, and at the same time, improve upon earlier
Department of Labor projects. '

In 1967, the Department of Labor funded two pretrial
intervention pilot programs which represented a con-
vergence of current theory and administrative reality.
The Manhattan Court Employment Project in New York
and Project Crossroads in Washington, D.C. were ex-
perimental pretrial intervention programs geared to re-
habilitate selected first offenders on eligibility criteria
agreed upon by court, prosecutor, and project offering to
them services and employment in order to have their
cases dismissed (NDAA: Screening, 1974, p. 25). In addi-
tion to diverting offenders, the programs were designed
to help the courts dispose of their overload while provid-
ing some experimental ground for community treatment
(Leiberg, 1971; Manhattan Court Employment Project,
1972).

The successes of these programs, based on increasing
offender employability resulted, in 1971, in a second-
round Department of Labor finding of pretrial interven-
tion programs in nine major cities, each based on the

structure and operating characteristics of the original two
pilot programs.5 Each program was established with full
time staff, and encompassed services agreed upon
through the cooperation of both court and prosecutor.

Support for the Concept

Support for preicdal intervention, once established,
was swift in arriving. The 1967 President’s Commission
on Law Enforcement and the Administration of Justice
regarded the “exercise of discretion by prosecutors as
necessary and desirable, but suffering from several hand-
icaps in addition to generally unfavorable working condi-
tions” (Challenge, 1967, p. 133). These handicaps in-
cluded a “lack of sufficient information on which to base
their decision..., alack of clearly stated standards to guide
them in making decisions..., and a lack of established
procedures for arriving at the charging decision”
(Challenge, 1967, p. 133).

A subsequent excerpt from the same Report indicates
the undeveloped need for diversionary programs:

Prosecutors deal with many offenders who clearly
need some kind of treatment or supervision, but for
whom the full force of criminal sanctions is exces-
sive; yet they usually lack alternatives other than
charging or dismissing. In most localities, programs
and agencies that can provide such treatment and
supervision are scarce or altogether lacking, and in
many places where they exist, there are no regular
procedures for the court, prosecutors, and defense
counsel to take advantage of them (Challenge,
1967, p. 134).

A recommendation follows which urges “early identifi-

cation and diversion to other community resources of

those offenders in need of treatment, for whomn full crimi-
nal disposition does not appear required” (Challenge,
1967, p. 134).

In 1970, the President’s Task Force on Prison Rehabili-
tation recommended that

The Congress should enact legislation and ap-
propriate funds for the creation...of special units to
provide pre-adjudication...services of all kinds to
defendants, and information about defendants to
prosecutors and judges, with the ohject of diverting
as many defendants as possible from full criminal
proce)ss (Report on Prisoner Rehabilitation, 1970,
p. 22).

That same year, Chief Justice Warren Burger called for
reform in the field of corrections, commenting on the
need for community involvement and endorsing the role
of rehabilitation in the criminal process (Burger, 1970).

In 1971, the ABA Standards Relating to the Prosecu-
tion Function and Defense Function favored strong en-
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dorsement of discretion in the prosecutor’s decision to
initiate formal prosecution procedures against an indi-
vidual, and by so doing provided approved guidelines
from which programs could be developed.

Standard 3.9, Discretion in the Charging Decision,
states, in part:

The prosecutor may in some circumstances and
for good cause consistent with the public interest
decline to prosecute, not withstanding that evi-
dence may exist (exists) which would support a
conviction. Ilustrative of the factors which the pro-
secutor may properly consider in exercising his dis-
cretion are:

(i) the prosecutor’s reasonable doubt that the ac-
cused is in fact guilty;

(ii) the extent of the harm caused by the offense;
the disposition of the authorized punishment

(iii} in relationship to the particular offenses or the
offender;

(iv) possible improper motives of a complainant;
prolonged non-enforcement of a statute, with

(v) community acquiescence) (ABA Standards;
Prosecution, 1971, p. 92).

In a related context, Standard 2.5 notes that “each
prosecutor’s office should develop a statement of general
policies to guide the exercise of prosecutorial discretion”
(ABA Standards: Prosecution Function, p. 64).

In 1972, the American Correctional Association
adopted a Resolution on Diversion Programs at its 102nd
Congress of in Pittsburgh. It noted that a great number of
offenders now in institutions could be more effectively
treated in the community. The Congress urged the “ex-
panded use of diversionary programs, probation and
other alternatives to imprisonment for non-dangerous
offenders” (ACA, 1972).

In October, 1973, the proposal of two bills, S.798, “The
Community Supervision and Services Act,” and H. R.
9007, “Diversionary Placement Procedures,” signified
congressional awareness and support of pretrial diversio-
nary efforts at the federal level. The bills recommend
services for selected criminal defendants in the Federal
court system prior to trial, noting that “society can best be
served by diverting the accused to a voluntary
community-oriented program” (Pretrial Diversion:
Hearings, 1974).6 Support for pretrial diversion received
further momentum and direction from the National Ad-
visory Commission which stated that:

In appropriate cases, offenders should be diverted
into noncriminal programs before formal trial or
conviction. Such diversion is appropriate where

there is a substantial likelihood that conviction
could be obtained and the benefits to society from
channeling our offender into an availabie noncrimi-
nal diversion program outweigh any harm done to
society by abandoning criminal prosecution (NAC:
Report on Courts, 1973, p. 31).

A significant consideration is included which suggests
that “the limited contact a diverted offender has with the
criminal justice system may have the desired deterrent
effect” (ibid., p. 32). The Commission concludes by point-
ing out the practical realities of the current situation with
reference to diversionary programs by encouraging social
policy decisions which favor diversion.

These endorsements follow on a wave satisfactory ex-
periences with pretrial intervention programs. The ABA
estimates that existing formalized programs are reducing
court and prosecutor caseloads from 5 to 25 per cent, and
that pretrial can be two-thirds less costly than a sentence
of eighteen months probation (NDTISC: Why PTI? n.d.,
p. 3\

Pretrial intervention evolves from two directions, both
of which may account for its popular utilization. First, it is
asimple concept which represents an effective tool for the
courts and the prosecutor of certain defendants. Its non-
criminal disposition may meet the victim’s needs and
deter him from future crime. On a more pragmatic level,
pretrial intervention offers an effective means of reducing
court backlogs and the costs of providing rehabilitative
services,

Summary

This chapter has intended to show that the develop-
ment and endorsement of pretrial intervention programs
evolved from a need for more effective allocation of crimi-
nal justice resources and the realization that alternatives
to normal criminal processing may offer significant re-
habilitative benefits. Diversion has long existed in
American criminal justice as an undefined, unspecified
practice employed by functionaries within the system.

Pretrial intervention was recognized as the handling of
a case by some alternative to formal prosecution through
re-direction of an individual to a responsible rehabilita-
tive plan of action. The involvement of the Department of
Labor was seen as a significant primary force in the initia-
tion of early pretrial programs. Concerned with the prob-
lems of disadvantaged workers and rising unemployment,
the DOL developed, in the early 1960's, ¢xperimental
manpower programs which set a pattern for subsequent
diversionary projects. Table 1 traces the steps in the
development of pretrial intervention programs.

The concept of programs geared to rehabilitate
selected first offenders gained judicial support, for it also
provided a means by which the criminal justice system
could obtain some relief from case overload. These formal
pretrial programs, it was noted, were based on the
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prosecutor’s discretion in the decision to prosecute. It
remains to be seen what effect this formality will have on
the structuring of discretion regarding the disposition of
the defendant.

Table 1 notes the significant events in the development
of pretrial intervention. Chapter II will discuss the legal
framework and issues surrounding prosecutor and his

TABLE 1

discretion. Chapter III will examine the programs, roles
and structures within which discretionary administrative
decisions occur. Chapter IV will consider some significant
:'e.esues relevant to the administration of pretrial interven-
tion programs, and Chapter V will conclude by placing
the pretrial intervention concept and practice aéainst the
backdrop of the criminal justice system.

Significant; Events in the Development of
Pretrial Intervention Programs

Year

Event

1962

Manpower Development and Training Act passed:

st;'cat:.a.on research projects initiated which treat the
criminal offender as a manpower source.

1963

Department of Labor Sponsors Restoration of Youth

Through Training Program for jailed youth in New

York City.
1964

Department of Labor funds the Draper Project in z=1-

more, Alabama, and Project MORE in Lorton, Virginia

1965

Prosacutor Robert F. Le
Michigan, introduces th

onaz-:d of Genesee County,
e first formal deferred

prosecution program for adults.

13967

The.P‘resident's Commiss
Administration of Justi

ion on Law Lnforcement and the
Cce stresses the need for formal

diversion for people with special needs and problems.

1967

Department of Labor funds two experimental court-

based pretrial intervention Programs, the Manhattan

Court Employment Project

in New York City and Project

Crossroads in Washington, D,.C.

1871

1971

Department of Labor s
intervention projects

Nume;.rous metropolitan
vention programs with

ponsors replication pretrial
in nine additional communities.

areas structure pretrial inter-
allocations from Justice Depart-

ment Crime Control funds.

1972

American Correctional Association recommends expanded

use .of diversionary programs.

1973

National Advisory Cormmission on Criminal Justice

St.:andax.:ds and Goals rccommends cooperative formal
diversive progyrams within each local jurisdiction

1973

National Pretrial Intervention Service Center

established by the American Bar Association.

1974
version progran.

Rovner-Pieczenik Report
adequacy and effectivene
intervention programs.

Federal legislation pro

posed to create a federal di-

publishgd assessing technical
ss of fifteen urban Pretrial




LEGAL FRAMEWORK FOR DISCRETION

In order to understand the particular form that pretrial
intervention programs have assumed in current practice,
it is necessary to examine the background factors respon-
sible for their development. This chapter will examine
the evolution of the prosecutor’s office in America, its
operational characteristics, and the legal basis of authority
for prosecutorial discretion and the role it plays in the
pretrial intervention concept.

The Public Prosecutor: Origin and Development

Early English common law did not contain a body of
organized legal procedure, and trial either by battle or
ordeal was a recognized method of determining inno-
cence or guilt (Train, 1939). This custom of individual
redress, based on the assumption that an accused person
was guilty, continued until the thirteenth century when
public inquiries as a guilt-finding device replaced private
war. This inquiry was conducted by local people who
acted as witnesses to facts within their knowledge con-
cerning the incident.

The function of these witnessing bodies, however,
changed and they became judges of the alleged criminal
activity, a development necessitating someone to collect
and present evidence. Since the law failed to designate a
public official for this task of investigating com plaints and
conducting prosecutions, the injured person was usually
required to set the law in motion himself (Howard, 1931).
This resulted in a partial reversion to privately instituted
vengence, and allowed the rich to dominate the market of
available fighters. This connection between private ven-
geance and private prosgcution influenced English legal
procedure for centuries, leading as a counterbalance, to

the establishment of the Division of Public Prosecutions
in 1879.

In 1555, preliminary examinations were legally estab-
lished which expanded the law-enforcing power of the
local magistrate. Many of the magistrates were corrupt,
however, and an accused person suffered the abuses of i
inquisitorial procedure which found its way into English
courts (Moley, 1930). The system of prosecution lacked
uniformity within the country, and the customn of a par-
ticular jurisdiction prevailed in the disposition of criminal
justice. Under these circumstances, many offenses went
ﬁnprosccutcd hecause of the time, trouble, expense and
corruption involved in the initiation of criminal proceed-
ings. OF those cases coming to court, many were ill-
prepared hecanse of the complainant’s inability to employ
a skilled solicitor (Howard, 1931).

Development of the Public Prosecutor in America

In colonial America the respective legislatures and
general assemblies constituted the sole courts of law.
Each colony established an office similar to that of the
attorney general in England, yet its development in
America reflected an effort to correct the abuses of
England’s systemn of private prosecution. The ﬁrst. public
prosecutors in America appeared in Connecticut in 1704
as assistants to that colony's attorney general. Other col-
onies followed, and by 1800 the public prosecutor had
hecome firmly established as part of the American legal
fabric (James, 1921).

There were distinct reasons for the unchallenged

growth of the public prosecutor in America. In addition to
the desire to avoid the introduction of private prosecution
in this country, colonists considered British criminal jus-
tice too brutal and lacking in concern for individual rights.
There was a desire to place the functions of a prosecutor
on an impartial official who would assure entire jurisdie-
tional populations the services of that office. This was also
intended to correct the abuses of the English system
whereby the magistrate combined in one office the duties
of police and prosecutor in addition to his judicial func-
tions (Moley, 1930). The American public prosecutor
sought to preclude the experience of distant and unre-
sponsive officials of the crown enacting legislation while
remaining ignorant and unfamiliar with local tr;tdition?s
(Standards: Prosecution, p. 52). A further influence in
the development of the prosecutor’s office in America was
the diverse nature of the immigrant population. Each
group of settlers brought a wide variety of interests, mo-
tives and backgrounds, a phenomenon which was re-
flected in the differential growth and independence of
legal systems and varying development of the law (Flah-
ertly, 1969). With the adoption of the Constitution came
safeguards concerning burden of proof. protection against
self-inerimination and presumption of innocence. By the
end of the eighteenth century, Americun jurisprudence
had extracted most of the principles of Anglo-Sinon T,
rejected the inquisitorial procedures of the Europein
judicial systems, and instituted the office of public pro-
secutor (Howard, 1931).

The Public Prosecutor’s Growth of Power
The Judiciary Act of 1789 established the Office of

Attorney General (National Association of Attorneys
General, 1971). The duties of the office, however, were
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purposely vague and limited in order to prevent it from
becoming a center of federal power. The office-holder’s
mandate to “Prosecute and conduct all suits in the Sup-
reme Court in which the United States shall be con-
cerned” left real power in the hands of the assistant attor-
neys general who performed their duties at the local
level. The law facilitated the earlier colonial system of
local county attorneys and reduced the control of the
attorney general over local matters (Huston, 1967). This
control was virtually eliminated as state constitutions au-
thorized local election of county attorneys (Moley, 1929).

The prosecutor’s power is derived from the constitu-
tion or statutes of his state {Baker and De Long, 1934). He
is a public officer and as such is required to act primarily in
the behalf of the public he serves, His main function is to
prosecute violations of the criminal law in order to see
that “justice is done,” a phrase recurring frequently in
state constitutions. He has been compared to a “public
trustee” and the state laws concerning his functions re-
flect this attitude.

State statutes sometimes list in detail the extensive
duties of the prosecutor, a clear indication that criminal
prosecution rests entirely in his hands. More significant,
however, is the fact that statutes usually include general
statements which extend broad powers to the prosecutor
beyond the restrictions of particular functions. These
generalities indicate legislative intent to confer upon the
prosecutor all powers necessary in the detection, ap-
prehension, arrest and conviction of offenders within his
jurisdiction. In return for these powers, the prosecutor is
expected to be impartial and responsive to the interests of
public justice.

State legislative bodies have endeavored to protect the
administration of justice from influences of partiality or
meddling. Prosecutors have been purposely granted
wide powers of discretion to prevent this occurrence and
maintain a balance between effective prosecution and
community interests. This allowance accounts for the
prosecutor’s discretion in deciding which “public
wrongs” are of concern to the pecple of his county and
subsequently which cases to prosecute. With the duty to
gather information implied, the prosecutor’'s mandate
from the legislature places him in a position to command
cooperation from all law enforcement authorities within
his county.

Extent of the Prosecutor’s Discretion

Pound has described discretion as the “authority to act
in certain situations in accordance with an official's own
considered judgnent and conscience” (Pound, 1960, p.
925), and with “all reasonable and lawful diligence”
(Donnelly, 1974, p. 557). While nineteenth century
American jurisprudence placed limits on judicial discre-
tion as, perhaps, a response to a traditional fear of cen-
tralization, prosecutorial discretion grew unchecked.
Much of this growth was a reaction to the careless manner

in which police initiated cases, causing the prosecutor to
sift out cases, a process which countered the tendency to
“arrest first and find a case” practiced by local officials,
Coupled with the general executive requirement to en-
force the law in the community, the momentum for the
evolution of present day prosecutorial discretion was es-
tablished.

In most states, the prosecutor handles both civil and
criminal matters, and possesses discretionary power in
the decision on whether to prosecute, the selection of the
charge and the recommendation to the court for dismissal
of the action (Williams, 1966). The confidential nature of
his decisions lessens the visibility with which others may
view his actions; it is estimated that 50 to 80 percent of all
felony cases initiated by the police are terminated at the
prosecutor’s office (McIntyre and Lippmann, p. 1155).

The professional environment within which the pro-
secutor operates is the result of dynamic forces unique to
America’s development. Close parallels can be drawn
between the evolution of the prosecutor’s role and the
loeally individualized development of American political
processes (Standards: Prosecution, 1971). The unpat-
terned growth of communities, lack of long-term urban
planning and local political influences have precluded any
well-defined prosecutorial role in dealing with deviant
behavior. Since no firm criteria exist for rendering deci-
sions in particular cases, they lack uniformity. This capac-
ity of the prosecutor to make initial decisions without
reference to specific injuctions is a major factor in the
allocation of justice (Blumberg, 1967).

The ABA Standards: Prosecution notes that since the
prosecutor is both ‘ an administrator of justice and advo-
cate, he must exercise sound discretion in the perfor-
mance of his functions” (Standards: Prosecution, p. 25).
Yet beyond this statemént of intent, federal and state
statutes are silent on the extent of prosccutorial discretion
and its practice. In fact, the prosecutor has final authority
for the initiation of criminal proceedings virtually without
check (Kaplan, 1973). This also includes the decision not
to prosecute, which occurs for several local reasons. The
courts have held that the prosecutor’s discretion is not
subject to judicial review except for flagrant abuse, al-
though his actions are subject to removal upon action of
the state legislature in most states.? Also, lower courts can
dismiss a charge at the preliminary hearing if there is no
prebable cause (McIntyre and Lippmann, 1970). There
exists, however, no effective procedure for reviewine his
decision not to prosecute (Miller and Remington, 1962).
Jackson sees this selectivity as the “most dangerons power
of the prosecutor,” commenting that *'.7he will pick peo-
ple he thinks he should get, rather than picking cases that
need to be prosecuted” (Jackson, 1940). ‘

While the discretion of the prosecutor is checked to
some degree by the courts, the pressures of public opin-
ion and local considerations primarily guide his actions in
the exercise of this power. The character of the charge
may restrict the prosecutor’s discretion (Skolnick, 1966),
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for none of his decisions occur within a political vacuum,

Several scholars see the unstructured nature of
prosecutor’s discretion as a serious flaw in the criminal
justice system. In 1931, the Wickersham Commitiee
commented that

We have been jealous of the power of trial judges,
but careless of continual growth of power in the
prosecuting attorney. His office is the pivot on
which the administration of criminal justice in the
State turns. It is important...to perceive the bad
features which have resulted from persistence of
the system of decentralized local public prosecu-
tion, adapted to the pioneer rural society of last
century... (Wickersham, 1931, p. 11).

Herbert Packer notes that the basic trouble with discre-
tion is its lawlessness and use as a “substitute for more
tightly drafted laws” (Packer, 1968, p. 290). This attitude
sees laws as an attempt to structure and thereby lessen
the extent of discretion.

Skolnick remarks that the primary concern of the wro-
secutor is not primarily to expand his authority but to
maintain it and avoid any action which might place limits
on it. To accomplish this, the prosecutor strikes a balance
“between those cases he can’t deal out and those which he
needs to settle before trial” (Skolnick, p. 92).

The secrecy and virtual immunity of the prosecutor in
his discretionary decision-making has drawn special at-
tention for its potential for abuse. Davis suggests that
prosecutors’ decisions be protected from ulterior inﬂu:
ences in the same manner we endeavor to protect judges
decisions. He recommends that prosecutors

Make and announce rules that will guide their
choices, stating as far as practicable what will and
will not be prosecuted, and they should be required
otherwise to structure their discretion (Davis, 1969,

p. 190).

Despite the harsh and sometimes unbending criticism
of prosecutorial discretion, practical reality demands that
some discretion be employed in the present system.
Every substantive law contains some measure of am-
biguity and any one case offers an infinite variety of cir-
cumstances upon which individual judgments should be
made (LaFave, 1965).

Individualized justice calls for some measure of disere-
tion in the decision to prosecute. Commenting on the
nature of discretion, Judge Brietel has stated that

If every policeman, every prosecutor, every
court...performed his...responsibility in strict ac-
cordance with rules of law, precisely and narrowly
laid down, the criminal law would be ordered but
intolerable. Living wonld be a sterile compliance
with soul-killing taboos... (Brietel, 1960).

This statement shows a consistency with earlier opin-
ions which highlight the sensitive nature of the
prosecutor’s role. In 1932, Arnold wrote that

The idea that a prosecuting attorney should be
permitted to use his discretion concerning the laws
which he will enforce appears to the ordindry citi-
zen to border on anarchy. The fact that prosecuting
attorneys are compelled to do this very thing is
generally ignored....

yet he adds,

[t is the duty of the prosecuting attorney to solve
the problem of public order and safety using the
criminal code as an instrument rather than as aset of
commands. This makes proper and necessary that
some laws sliould be enforced, others ignored...
(Arnold, 1932).

The following year, Newman Baker framed well the
problems a prosecutor faces daily in his decision on
whether or not to prosecute. He says that the average
prosecutor must steer 4 middle course, “tryving to serve
and protect his community as best he can, but aware of
the ultimate futility of combating public opinion” (Baker,
1933, pp. 770-771).

This selectivity has been endorsed by the U.S. Sup-
reme Court in Oyler v. Boles (1962). The decision stated
in part that:

...conscious exercise of some selectivity in en-
forcement is not in itself a federal constitutional
violation. Unjustifiable standards for selectivity in-
clude race, religion, or other arbitrary classification
(at 456).

Much of the criticism of prosecutorial discretion arises
essentially from its potential for abuse than any other
person. Like the growth of custom, prosecutor’s, discre-
tion experienced an “unplanned evolution” (Davis, 1969,
p. 188) whose exact parameters defy measurement and
subsequent visible control. Most prosecutors mention
two factors which influence their discretion: “the charac-
teristics of the defendant and the circumstances of the
event” (Neubauer, 1974, p. 504). Yet the prosccutor is not
completely independent and autonomous. Jacoby noted
that he operates within “an environment of constraints
and controls” (Jacoby, p. 1). These factors include the
jurisdiction’s demographic makeup, the type and amount
of cases, monetary and personnel resources, and the court
system within which the prosecutor must work (Jacoby,
1975).

Sustaining Sources of the Prosecutor’s Discretion®

Discussion to this point has indicated that the pro-
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secutor possesses virtually unlimited discretion in his
decision to either abstain from prosecution or to selec-
tively prosecute. There are several influences peculiar to
American criminal justice which foster and encourage the
continued practice of this type of discretion. One of the
most significant influences, as noted, involves the am-
biguities which exist in the substantive criminal law.
Failure to update penal statutes requires the prosecutor
to decide which laws will be enforced and the extent of
their enforcement.

Discretion is also required in the interpretation of laws
which are morally unrealistic. These laws, enacted io
provide a standard for community decency, require par-
ticularly sensitive judgment in consideration of local at-
titudes. Another source of discretion arises for the
prosecutor’s necessity to interpret broad legal principles
to suit specific circumstances. These sources, added to
intentional legislative overgeneralization treated earlier,
point out the several areas in which selective judgment of
the prosecutor is essential to the performance of his
duties,

The Prosecutor’s Office: Operational Characteristics

There are several considerations within the current
operation of the prosecutor’s office which affect the nature
of its activities and its relationship with other agencies.
Since it operates in the absence of centralized control, it
lacks structural elements which tie decision-making
power to those of other officials within the judicial pro-
cess. There is the possibility of potential abuse of power

. through the connection of criminal justice and local poli-

tics through the prosecutor’s office. There also exists the
absence of sound office managemenrt and want of con-
tinuity and administration within the prosecutor’s office.
Since the turn of the century there has been a head for

- office organization, permanent staff and defined respon-

sibilities, all of which provide for a measure of continuity
which holds the key to control. Within this environment,
several influences determine the scope and direction of
prosecutorial activity,

Turnover. The openness of the prosecutor’s office is
affected by the attitudes of deputy prosecutors, usually
young' lawyers directly out of law school. The work is
considered excellent courtroom training, yet is consi-
dered professionally dangerous to stay too long, The tur-
nover rate for deputy prosecutors is the highest of any
criminal justice agency and the average retention rate is
only two years (McIntyre and Lippmana, 1970). Con-
tributing factors to this situation include low pay and a
lack of professional security. The pay is seen as being
inadequate in consideration of the time and effort spent in
preparation, and job security often depends on the wil-
lingness of assistant prosecutors to politically support the
chief prosecutor. Perhaps an indicator of the lack of man-
agement consciousness, very few states provide any in-
centive for a lawyer to become a career prosecutor, vet,

the office presents a desirable “stepping stone” for the
young lawyer (Nedrud, 1960). The result is a loss of good
men and women, professional expertise and continuity in
the flow of office operations. There exists a relationship
between the problems of organization and those of re-
cruitment which affects the overall operation of the
prosecutor’s office (Simon, 1957).

Case Handling, By properly exercising his role, the
prosecutor can control random access to limited court
resources and thereby preserve them for matters to whick
the public attaches priority. Often, however, he is under-
staffed and lacks sound office management so he some-
times slips into a passive role, treating all cases with equal
emphasis. Even if he so desires, he often lacks the ad-
ministrative means to differentiate among cases on the
basis of public priorities.

The need for priorities is paramount especially in large
cities that handle thousands of cases. There is little time to
prepare cases and they cannot be assigned individually
because of limited staff, In this way, the habitual offender
can exploit the system and make its weaknesses work for
him. Gaining the services of a heavily committed defense
counsel increases the chances of continuances or post-
ponements (Miller, 1969).

Courts. Hamilton has commented that the criminal
court system is “overloaded...operating fitfully, strainin
te accommodate an overload of contestion, delay, ang
overcrowded calendars” (Hamilton, 1972).

Court delay has been blamed upon inefficient time
utilization, poor organization, and questionable pro-
cedural delay. If the, court requires mass production
techniques, the prosecutor tries to bring to court only
those cases he thinks will result in conviction. The rest are
disposed of through reduced charges, plea bargaining and
nolle prosequi (Winters, 1971).

Another contributor to court delay is the atiorney-
prosccutor conferences which cause both sides to delay
until time is exbausted (Katz, 1969). Meanwhile the case
is entered on the docket even though it will never reach
the trial stage, clogging the court and preventing priority
cases to go before the judge. This exhausts witnesses and
blurs their memory so their testimony lacks credihility
(Hamilton and Work, 1973).

Case flow from the prosecutors’ office depends on the
predictability of the judges, and each prosceutor is influ-
enced by the sentencing history of respective judges.
Thus, attitudes of the court affect the decision to prose-
cute, and the prosecutor’s decision often conforms (o
court predispositions.

Community. The press, civic organizations, individu-
als and political groups influence the policies of the pro-
secutor. The input he receives from the community is a
vital deterininant in his decision-making. His changing

policies will reflect the public’s attitude toward various
legislation and will provide guidelines for intelligent use
of his discretion. Within the criminal justice system, the
prosecutor has more control over an individual's fulure
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than any person (Knudten, 1970). He is under steady
public pressure to produce results, and his activities
occur within a context of inconsistent role definitions. The
prosecutor’s role is unique, for he is concerned with every
aspect of the criminal justice system. He performs tasks
concurrently with the police and the courts and through
his discretionary power he decides which cases will be
prosecuted, modified, reduced or dropped (Cole, 1973).
Upon successfully completing a case, the prosecutor in-
fluences through his recommendation, the sentence
handed down by the judge. So the prosecutor does in-
deed play many roles, for he is involved in law enforce-
ment administration and adjudication; the tie that binds
the system. His capacity to make vital decisions without
reference to specific injunction is a major factor in the
allocation of justice.

The National Center for Prosecution Management
places the prosecutor as ine fulerum of the criminal jus-
tice system as

...the only person...who knows why police arrests
were reduced from a felony to a misdemeanor; why
additional charges were added; why a case was dis-
posed of prior to a court appearance.... His main
value lies in the fact that he is the sole source of
knowledge about the processing and handling of all
cases in the criminal justice system from the time of
arrest through case disposition (Snapshot, 1972).

Legal Framework for Pretrial Intervention

The Constitutior does not discuss at length concerning
criminal prosecutions, for it was believed by the leaders of
that day that most cviminal cases would be handled by the
state courts (Harding, 1959). With few exceptions, crimi-
nal prosecutions and related matters fall under the pur-
view of the Bill of Rights and the Fourteenth Amend-
ment, Since pretrial intervention is a recent phenomenon
and many of its operations have not yet been contested in
court,? its primary justification derives from the authority
and the discretion of the prosecutor. It was noted that the
power of the prosecutor grew both as a response to local
demands and as a counter balance to inefficient case
investigation and initiation.

The evolution of the prosecutor’s office has been essen-
tially a reactive and regional phenomenon, and the case
law that exists is consistent in recognizing his controlover
the initiation of criminal proceedings. The past few years
have seen the courts decide in favor of the prosecutors in
cases where his power required definition.

In Pagach v. Klein (1961), the court stated that Federal
courts may not compel an attorney to prosecute regard-
less of his reasons for not acting: %t by no means
follows...that the duty to prosecute follows automatically
frem the presentation of a complaint” (at 634).

The discretionary power of the prosecutor was again
upheld in United States v. Cox (1965). In reaffirming this
power the court noted that the prosecutor’s decision on

whether to prosecute may be determined by considera-
tions of policy “wholly apart from any question of proba-
ble cause.” The court further noted that

It follows, as incident of the Constitutional sep-
aration of power, that courts are not to interfere
with the exercise of discretionary powers of Attor-
neys of United States and their control over crimi-
nal prosecutions (at 171).

As the courts consistently defend the powers of the
prosecutor, there is also included the overtones of clarify-
ing his roles with regard to his discretion. In Newman v.
United States (1967), the opinion was handed down that

Few subjects are less adapted to judicial review
than the exercise of the Executive of his discretion
in deciding when and whether to institute criminal
proceedings or what precise charge shall be made,
or whether to dismiss a proceeding once brought (at
480).

Liter the opinion reads concerning the prosecutor, that
“it is as officer of executive department that he exercises
discretion as to whether or not there shall be prosecution
in particular case” (at 481).

The pervasive scope of the prosecutor’s power was
noted in United States v. Gainey (1971) in which the
Supreme Court ruled that a judge who dismissed criminal
charges on the grounds of large backlog and did so without
the concurrence of the prosecutor abused his discretion.
The prosecutor’s decision regarding the disposition of
charges have significant legal precedent, for the courts
have consistently refused to interfere in this area of pro-
secutorial activity.

While this basic raison d’etre of pretrial intervention
rests in prosecutorial discretion, cther facets of its exis-
tence are looming on the legal horizon. There have been
to date no cases filed which relate directly to the concept,
yet there remain several legal issues, as yet unformulated
and therefore unresolved, which will eventually have
significance for future development and planning for PTI
programs. :

The legal justification for PTI rests on «n indirect foun-
dation, that of prosecutorial discretion. The operation and
administratios of the pregrams, however, rests on a
quasi-legal groundwork, for mast of them operate without
legislative authorization and on a local: hasis stemming
from interagency aspects of pretrial intervention opera-
tion on tenuous ground, and anticipates several constitu-
tional questions centering around due process and equal
protection. Some of these issues have been singled outfor
their potential impact on administrative relationships be-
tween the prosecutor and other actions in the operation
and administration of pretrial intervention prograins.

Since the pretrial intervention concept is essentially a
non-criminal procedure, the ryghts afforded the indi-
vidual, particularly in pre-arraignment programs, come
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into question. The question arises as to when an indi-
vidual officially enters the criminal justice system. Pre-
arraignment diversion considers the subject as entering
the system only upon his failure to satisfy program re-
quirements. This situation bears directly on the question
of the right to a speedy trial, its waiver, and the voluntari-
ness of the subject’s decision as guaranteed under the
Sixth and Fourteenth Amendments. If an individual fails
to meet with program success, he is returned to the
system for normal processing.

While sufficient justification for trial delay exists in the
fact of program participation, it remains possible that the
threat of possible subsequent prosecution constitutes a
subtle form of coercion in the participant’s mind.

In the matter of a right to a speedy trial, there exists
some confusion as to when this right actually takes effect
(United States v. Marion, 1971). Despite the waiver of
speedy trial required by most programs where the
charges are deferred, the question remains concerning
the constitutionality of the delay. In Kopler v. North
Carolina (1967), the Supreme Court required “stated
justification” for an indefinite postponement of prosecu-
tion. Justice Harlan added that “You can't place a man
under the cloud of unliquidated criminal charge for an
indeterminate period without violating the Due Process
Clause of the Fourteenth Amendment” (at 227).

The courts have found it difficult to find a time after
which the right to a speedy trial has been denied. Barker
v. Wingo (1972) noizd there is no precise point in the
criminal justice system beyond which this right has been
denied. '

The Speedy Trial Act of 1974, however, has established
federal requirements which will imdoubtedly be followed
by jurisdictions within the near future. This Act requires
trial within 100 days of arrest under penalty of dismissal of
charges. Notably, this legislation’s authorized periods of
delay include

...delay during which prosecution is deferred by
the attorney of the Government pursuant to written
agreement with the defendant, with the approval of
the court, for the pury..... *f allowing the defendant
to demonstrate his goo< conduct (Sec. 3161 (h) (2)).

It is within the content of a waiver to speedy trial that
the right to counsel arises. In Powell v. Alabama (1932), it
was decided that the right to counsel attacks “only at the
time that adversarial judicial proceedings have been in-
itiated.” Pre-arraignment programs do not qualify an in-
dividual to counsel under Powell, but Mempa v.. Rhay
(1967) required counsel “at every stage of a criminal pro-
ceeding where substantial rights of a criminal accused

may be affected” (at 124). While the pre-indictment stage .

is not considered applicable under this ruling, diversion
intake proceedings may be the single most important
aspect of the individual's subsequent processing (NPISC:
Legal Issues, 1974).

The Equal Protection Clause of the Fourteenth

Amendment has been questioned in several cases over
the last few years which may influence pretrial interven-
tion programs. The clause requires that any distinctions
in selection of participants must be relevant to the pur-
poses intended as decided in Salsburg v. Maryland
(1954), and must not be intentionally discriminatory or
arbitrary (Oyler v. Boles, supra). The entire eligibility
criteria and its basis for establishment may be subject to
increasing constitutional interpretation, for program
selection attaches to considerations of the separation of
powers doctrine.

Although the prosecutor can make the decision on
whether or not to prosecute, the effect of this practice
results in defining classes of offenders and prescribing
treatment, rightfully a function of the legislature. Legisla-
tures, however important their role in PT. I, have been
slow to enact laws which would legitimize the classifica-
tion of offenders and concurrently provide legal justifica-
tion of PTI programs.

In this regard, Rovner-Pieczenik found that this reluc-
tance is influenced by local policy makers who suspect
that legislation in the operation of PTI programs might
inhibit their operation (Rovner-Pieczenik, 1974).

Within these considerations emerge several adminis-
trative concerns for pretrial intervention program opera-
tion. Like the development of the prosecutor’s discretion
the evolution of PTI is occurring on a local basis, extensive
in its assumptions yet resting on indirect questionable
legal justification. Procedures developing on an essen-
tially ad hoe, reactive basis with virtually no houndaries to
define limits of participant selection, delegation of pro-
secutorial decision-making and consistent evaluation
techniques. The vagueries of the legal issues involved
blend into one another and fall under the penumbric
nature of the Constitution until direct challenge clarifies
the scope of the issue.

Summary

This chapter has traced the development of the public
prosecutor in America from its English origin to the pres-
ent time. The unique quality of this development was the
manner in which the office was intended to offset the
abuses of the English system of private prosecution.

There followed a discussion of the public prosecutor’s
source of power, its growth and the extent of prosecutorial
discretion. It was noted that the low visibility and unre-
strained nature of his discretion has drawn eriticism froin
scholars who visualize dangers in the concept of au-
tonomeus, decentralized public prosecution. Several sus-
taining sources of prosecutorial discretion were noted
which provide impetus for the continuation of the prac-
tice. Some of the operational characteristics of the
prosecutor’s office were considered, noting several as-
pects of prosecutorial discretion as it applies to pretrial
intervention. The chapter closed with some concern for
the administrative legality of pretrial programs as man-
ifestation of the prosecutor’s discretion.
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PRETRIAL INTERVENTION PROGRAMS
AND FUNCTIONS

Chapters I and II provided a basic h‘dck'ground fjor the
development of the prosecutor’s office in An‘xenca to-
gether with the legal framework and issues \'Vhlf:h deg‘me
the scope of his activities and the nature o.fhl:s' dlSCl'etl(?ll.
Regardless of the particular type of pretr.ml intervention
program under discussion, this discretion of the pro-
secutor lies as the fulerum upon which rests the success or
failure of any pre-arraignment diversion program.

Chapter 111 will examine various programs to sec l.mw
their functions facilitate discretionary decision-making.
This will be accomplished by applyinga breal'-:out of thn:ee
topics, each intended to provide an analytical base'lme
from which pretrial programs may be compared. Section ]
will present three administrative program rodels show-
ing the extent of defendart involvement and the roles of
its personnel. Section Ii will consider thf-r pro'cgsses.of
defendant selection, service delivery and (,hsposltlf)n with
an-efficiency comparison. Section 111 will examine the
models considering the constraints of money, manpower
and accountability. Included will be a l)rief.introduchon
to organization decision-making and discussion of factors,
goals and assumptions shared by the' sevc?rul programs.

This approach requires some consideration of the pres-
sures acting on decision-makers, as well as the source of
knowledge forming the decision base and the c?xtf:nt to
which facts bearing on a decision are shared within the
decision-maker’s organization. N

Decision-making comprises an integral function within
any administrative structure, and subsequent imp]el?en'-
tation is intended to meet organizational g,oals (Etzioni,
1961). In an attempt to determine the location and extent
of decision-making in pretrial programs, a Proceflure was
adapted which would identify basic admmlstr:atxve prog-
ram models and processes and provide a cor?sxstent' fact(_)r
for comparison purpeses. In light of the wide variety in
programs, the criterion selected was the‘pen‘rctramon of
the individual offender into the eriminal justice .s:ystom.
Although several programs stand firm on lh‘c cluim t{l.r.fl

their particular innovations preclude entry mt.o th(;] }(‘n—.
malized system of police, prosecutor and courts, each has
some point at which an offender makes forrrral contact
with an official who will make a decision affecting the life

of the offender.

Section I
Administrative Program Models

Penetration into the system served as the basis for the

determination of three administrative models of pretrial
programs:

1. Prosector model;
9. Prosecutor/Probation model;
3. Court model.

These models are useful for the determination of adminis-
trative decision-making and the application of discretion.
They further facilitate the identification of the various
Jevels of authority between the offender and the
decision-maker, and the understandings between and
among responsible officials which enable the functioning
of pretrial programs.

~ Another basis for decision-making analysis is within the
functional aspect of the particular program operation.
Regardless of its degree of formality or extent of services,
each program contains three basic processes:

1. Screening and selection;

9. Disposition of the offender through some form of
probation or service;

3. Success/failure criterion.

Identification of three basic models and three functional
processes common to each provides a structural base from
which consistent analysis may proceed regarding loci of
authority, areas of administrative interaction and sources
of real or potential conflict among agencies.

Common Factors in Pretrial Programs

Limited formal guidelines exist regarding the im-
plementation of diversion projects. Those states which
have enabling legislation authorizing pretrial interven-
tion programs have tended to develop them in direct
response to particular community needs. In all cases,
however, the prosecutor, usually in cooperation with ”)Lf
pretrial program and the court, can determine w]mf of-
fenses and offenders will be diverted, the length of the
diversion and the services available.

The projects currently in operation and reviewed in
this study have policies and procedures which differ
greatly both in their operational practices and their con-
cern for the rights of the individual offenders. They all
base their activity, however, in the hypothesis that there
is a close and possibly causative correlation between crim-
inal activity and a lack of economic and social stability.
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This is usually characterized by unemplovment and a lack
of educational and vocational training. Further, most pro-
jeets become an adjunct to existing criminal justice aygen-
cies and have made a realistic appraisal of the treatinent
resources available within their respective communities.

Regardless of the characteristics and variety present in
operating programs, all pretrial intervention efforts re-
quire basic support from two sources: the prosecutor and
the local community. The prosecutor, as discussed, is the
sole authority in the charging decision. Within the com-
munity, the active concern and cooperation of law en-
forcement, the courts, defense attorneys, social services,
businessmen, and the local citizenry is vital for program
implementation and support.

The areas of assumptions and goals of pretrial programs

are similar, yet their particular operating characteris
are quite different. It is significant to briefly examine
assumptions and goals at this point in order to further
show that pretrial intervention is a scattered response to
an essentially homogeneous situation.

Most programs assume that an individual-centered
concept can successfully divert a person from future
crime, and that the threat of pending prosecution can
serve as adeterrent to criminal invelvementand an incen-
tive to constructive activity. Also, programs operate on
the assumption that treatment is most effective when it
occurs close in time to the offense and arrest. There is
another assumption which reflects a current trend in
correctional thinking, that most first offenders are best
served by a return to the community. This leads to the
final assumption that the criminal justice system can be
effectively used as a rehabilitative tool (Rogers, 1973). Itis
important to uote that the success of the program is
dependent upon the validity of the assumptions it incor-
porates.

The goals of the various programs are framed within the
realities of the current judicial situation. Although goal

.statements consist of varying degrees of clarity and

measurability, they reflect the essential utility of diver-
sion programs as a means to reduce prosecutorial case
Joad and subsequent court congestion. There is the reali-
zation that time, expenses and manpower consumed in
official processing can be significantly reduced by limiting
the penetration of minor offenders into the eriminal jus-
tice system.

Stated goals pertaining to prefrial programs usually
include references to the persomal fuffillnent acerning to
the offender by his participation in a diversionary prog-
ram. These include his avoiding the perils of a eriminal
recard and the “sigina” therein incurred, the potential for
a productive role and the realization of personal reward
by avoiding the processes involved in traditional court
procedure.

'The ciremustances of the situation within prosecutors’
offices and local courts indicate, however, that benefits
for the offender may be secondary considerations: they
state the desired result of an efficient diversionary prog-
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ram. The measurable benefits are realized by the judiciul
svstem whose continuing operation depends on reducing
the costs of crime associated with due process.

Models of Pretrial Intervention Programs
In the discussion of model construction which follows,

the criterion of penetration into the criminal justice sys-
tem may Dbe dipicted as indicated in Figure 2.

Program iodel

Prosccutor Prosecutor/Probation Court
Aetivity bpe~fils Voluntary Probation
Detendant Police Police Polire
contact
Presecutor Prosecutor Prosecutor
Probation Agency/ Defense
Program
Court
Proqran

Charge not filed Charge filed

Figure 2. Defendant contact with the criminal
justice system by program model.

Prosecutor model. In this model, sclected individuals
are diverted directly to the prosccutor or his assistant
upon arrest before their case comes in contact with the
court processes. 12 The prosecutor defers filing of the case
based on a contractual agreement between himself and
the offender. The defendant agrees to comply with terms
and provisions laid down by the prosecutor for a specific
length of time. This is usually informal probation, a stipu-
lation to live within a certain mode of conduct, fora period
ranging from three months to a year. This agreement can
involve offender referral to community resources by the
prosecutor which will assist the offender in meeting his
particular needs.

This model is the least structured, most highly cen-
tralized and informally operated of all the prograns re-
viewed. The prosecutor is the sole decision-maker in the
selection, screening, and disposition of cases as well as the
only determiner of offender success or failure. Emphasis
in the Prosecutor model is placed on the prosecutor’s
evaluation of the defendant rather than the offense. There
is no formalizacd selection or offense eriterion and com-
pliance with the contractnal agreemends s essentidly
unsupervised and dependent upon the motivation of th.
offender. The Prosceutor model has no formal progrinm
whose target group is the deferred offender, and those
seleeted for participation by the prosecutor are those who
exhibit a considerable degree of personal stability and do
not require either extensive supervision or services.
Funding for this model usually comes from existing
budgetary allocation. Figure 3 depicts the activity flow [or
this model.
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: placed on probation by the court. The pivot of this model,
[~ rortee though accountable to the prosecutor, for its representa- as in the previous discussion, is the prosecutor, for his [__J~= rolice
<> = Prosecutor tives are responsible for conducting screening, interview- discretion determines client direction. Programs are usu- C_ D~ Progran

InfoImal
(41

Prob on
®. ro e WA J— Oblemisns

* ~ ‘\\\\\////’ Expunge records

Figure 3. Prosecutor model activity flow.

Counseling

' fon s i unel, 2 secutor. Upon approval, the prosecutor submits to the Seheot

. . ceived from probation authority’s advisory counci s tor. U ’ - 2
e he deendant wih e Secom.l m?del h otati lp; ship group of citizens concerned with presiding judge a request for a continuance of the case for K

volves the defendant with further penetration into the rotating membership group |

criminal justice system. Although similar to t’he Pro-
secutor model, the Prosecutor/Probation model involves
more agencies and programs with regard to th? _oﬁ"e?lder,
and more decision points affecting his disposition.
This deferred Prosecution model is structured after the
Genesee County, Michigan program, and rez}lizes t!]e
advantages for both the system and the offender in I?TO\.'ld-
ing a reasonable alternative to prosecutii?n and adjudica-
tive processing. The criteria for diversion are standaf'-
dized into an automatic screening and referral for certain
classes or types of offenses in an attempt to pro.vi.de eql.xal
justice for the same crime. The screening is a critical point
in this model, for it requires close coordination and coop-
eration with the police. Once the police arrest an indi-
vidual, approval of the prosecutor is required for the
continued detention of that individual. The prosecutor,
or his project representative, discusses the case‘wn:.h the
arresting officer, and based :sn the results of this discus-
sion the prosecutor either rejects the request fm: a war-
rant or issues a request to the judge who then issues a
warrant. As in the previous model, applicatiops for the
filing of complaints are directed from the partu':ular law
enforcement agency to the office of the prosecuting attor-
ney.
Utilization of this model provides a voluntary f:ormal
probation-type treatment for selected offenders without

ing and background investigations on voluntary particip-
ants. After determining particular offender needs, the
program recommends an individualized treatment plan
to the prezecutor who, upon granting approval, extends
the treatment option to the participant for acceptance.
Having received the offender’s agreement to the treat-
ment plan, the prosecutor defers filing of the charge. fora
period up to one year, pending successful completion of
the terms of probation. The case is dismissed then by the
prosecutor and the police records of this arrest and pro-
cessing are expunged. Failure on the part oft'hfe offender
results in the return of the case sf normal judicial proces-
sing. .

The program itself, while providing counsehng,' does
not provide services but acts as a hub whif:h coordinates
offender needs with available community resources.
Much of this information comes from ceoperation re-

the program, reflect community attitudes and assist t'he
prosecutor in determining policy. They also work W{th
offenders in securing job placement and other community
services.

The Prosecutor/Probation model capitalizes on the
contact and counseling of an oflender usually within
twenty-four hours after his arrest. By selecting only those
offenders who have a high probability of success, the
program diverts individuals who are most likely to be
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ally initially financed through federal funds with local
budget assuming major costs within a three to five year
period. Figure 4 shows the activity flow for the
Prosecutor/Probation model. '

Court model. The Court model operates on the basic
design of the Manhattan Court Employment Project and
Project Crossroads, the first two Department of Labor-
sponsored demonstration projects, and emphasizes the
job-oriented programs.’® The Court model is judicially
controlled and, unlike the previous models, allows penet-
ration of the client into the eriminal court system. In this
post-charge model, project workers in criminal court
screen each defendant’s record one day prior to his ap-
pearance before the judge for setting of bail and assign-
ment of counsel.’* Recommended defendants are then
interviewed, and their records are submitted to the pro-

a specified period of time. The defendant is then formally
admitted into the project.

At the end of the stated treatment period, the defen-
dant returns to court and, based on the project’s recom-
mendation and the prosecutor’s concurrence and recom-
mendation to the judge, receives dismissal of charges, a
further continuance, or the resumption of prosecution.
All requests for defendant participation are contingent on
terms agreed upon by the prosecutor, the court, and
project personnel.

These programs avoid identification with either the
prosecutor or defense, and make themselves available as
an alternative disposition for use by the prosecutor, the
defender and the court.!s Court programs are introduced
into the administration of existing criminal justice agen-
cies and operate from a highly structured organizational
base. Although the Court model originates from a differ-
ent point in the criminal Jjustice process, it endeavors to
provide supportive services, and economic and soeial
stability similar to the other models.

Consistent with the “manpower” concept of diversio-
nary programs, the Court model extends its rehabili tative
effort with strong emphasis in vocational training, educa-
tional counseling and assistance, and job placement. 16
Programs utilize to the fullest existing connnunity re-
sources and require a high level of cooperation hetween
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O = Judge
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Figure 5. Court model activity flow,

ram is operated by a director, usually appointed by the
mayor, and/or a coordinator for public services who must
coordinate policy and procedure between prosecutor,
presiding judge and project staff,

Programs following the Court model were totally
funded in their experimental stage by DOL and LEAA.
When federal funding was lifted, program costs have
been assumed by local budgets and services contracted to
the city.

Variations

The models herein presented are structured approxi-
mations of real situations intended to use penetration of
the offender into the criminal justice system as a base line
from which to determine discretionary decision points,
As is the situation in reality, no model adequately repres-
ents the variations which exist bevond the model's fun-
damental features. There are significant variations within
the basic program models which show Luth the extent of
their activity and the features different models have in
common. These deserve brief mention.
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defendant's successful completion of the contractual
terms. The program unites the services of the court, a
supervising probation officer and the prosecutor while
retaining the essential pre-file, unstructured informality
of  the Prosecutor model.

In Denver, Colorado, on the other hand, the District
Attorney Diversion Effort (D.A.D.E.), a Prosecutor
model, serves a much larger population with less in-
volvement of non-prosecutorial personnel. The defen-
dant agrees to comply with specific terms laid down by
the prosecutor in exchange for deferred filing of the case.
There is no involvement of the court or probation ser-
vices, although the defendant say be assigned an “Ad-
visor” who will provide supervision and support during
the contractual period.

The Prosecutor/Probation model is signified by an
agency which serves a counseling and coordinating func-
tion. The Tampa, Florida, Pre-Trial ‘ntervention project
combines aspects of all three models by first initiating a
document of deferred prosecution between the pro-
secutor and the defendant providing formalized counsel-
ing services, and as in the Court model, requires the
defendant to either work or attend school. Further, the
defendant is closely supervised, indicative of
Prosecutor/Probation and Court models.

The Court model represents the widest operational
diversity among the three designated typologies. The
Escambia County, Florida, Public Defender, Bail, Pre-
Trial, Diversion, and Intervention Program limits its
clients to indigents assigned Public Defender services by
the court. The Public Defender in this program has the
ultimate authority for project direction, accountability
and financial reporting.

The Anoka County Minnesota, Court Services Diver-
sion Program more closely resembles the
Prosecutor/Probation model since the program is
prosecutor-initiated and probation personnel conduct ini-
tial interviews and background investigations. Detailed
social histories, however, are conducted by court services
personnel. Unlike other programs reviewed, contact with
the offender, once in the program, or his lawyer are
referred through court services.

While not exhaustive, these examples serve to point
out the flexibility and diversity these programs represent
in their effort to suit defendant needs within a framework
of local resources.

Section 11
Frocesses of Defendant Selection

Preventive intervention programs, established as an
alternative to prosecution, contain the implication that
they are capable, through the delivery of appropriate
service, of changing an individual’s behavior. The Fergus
Falls, Minnesota program has expressed this type of di-
version as an “expression of humanity” developed from
within the criminal justice system. While this is not the

only consideration motiviating program development,
such thinking will be seen as a significant influence in the
following discussion of program processes and discretio-
nary decision points.

Type I: Prosecutor Model

The Prosecutor model is the most basic and subjective
of the pre-file types. In its basic form, it contains no
systematic programming of participants and relies en-
tirely on-the prosecutor for initiation, implementation,
and evaluation.

Selection. The Prosecutor model selection process rep-
resents the highest degree of prosecutorial diseretion and
subjective evaluation of the three models. There are no
sereening guidelines so no particular categories of of-
fenses wve excluded. This situation results in little or no
case screening, and all cases are referred directly to the
prosecutor for disposition. The prosecutor will request a
police record of the individual and, together with the
current charge sheet, will decide whether or not to file on
the individual. For those initially selected for diversion,
the prosecutor arranges an interview with the defendant,
advises him of his eligibility for diversion, and offers
voluntary contractual compliance in licu of prosecution.
This type of selection process tries to avoid a “treatment
trap” by emphasizing the offender and his needs rather
than the offense. 18

Service delivery. The Prosecutor model has no formal
staff or treatment program. The main actors are the pro-
secutor and defendant, with informal probation- the key
treatment tool. Where terms are specified, they are usu-
ally of a general nature. including such traditional re-
straints as avoiding persons of disreputable character and
working at gainful cmployiment, the latter usually at the
initiative of the probationer. Terms may include agree-

ment to restitution and the payment of probation fees.1®

With the noticeable absence of investigation, case his-
tory services and counseling, the Prosecutor model in its
simplest form presents at once a compromise between the
prosecutor's completely ignoring an offense and his reluce-
tance to create a eriminal record for a selected defendant.
It has only one decision point, the prosecutor, and while it
represents the least restrictive application of diseretion
within any model, it also exemplifies an official acqyuics-
cence to the benefits of expediency.

Disposition. While the Prosécutor model has no consis-
tent success/failure criteria, most have adopted some
element of structure which involves more individuals
than the prosceutor alone in the process of deciding on
defendant disposition. The Denver project is involved in
frequent direct refurrals to an existing community re-
source with individualized standards and reporting pro-
cedures specified for particular defendants in determin-
ing success or failure. In these eases, the prosecutor relics
on the recommendation of the supervisor in the termina-
tion decision. In Wichita Falls, the prosccutor diverts
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This model in its purest form places the prosecutor as
t!le sole determinator in deciding the entry and disposi-
tion of all participants. Control over the client is loose:
counseling is virtually non-existent and ’
prosecutor on defendant

e supervision of the county pro-

feedback to the
progress is unsystematic and can

~derive from any law enforcement or probation agency as

well as t.he Collll"unlty resource t 1
C (4] Wh Ch th de‘endant
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Type I: Prosecutor/Probation Model

This model, as stated previously, incorporates the pre-
file c.haracteristic of the delay in instituting eriminal pro-
ceeflmgs, of the Prosecutor model. Programs within tt'h\ils
design, however, are highly structured and systemati-
cally o_perated.” They present to the client, through a
formal.m?d treatment program, a deeper penetration into
the. criminal justice system and more decision points at
which his disposition is determined. Table 2 depicts the
defendant selection process.

TABLE 2

Prosecutor/Probation Selection Plow

Woxrk Item Acticn

Wox Person/Agency
Arrest Detention Law Enforcement
Booking Cri
minal record
Srimin Law Enforcement
Review charge A
sheets (screening) Frest reports gziézfgnt/P:ose-
rogram
Eligibility deter- Pevi
Tined Sinitial- fecois offense Assistant/Prose-
bapers) cutor/Program
Initial interview Decision Assistant Prose-
file cutor/Program
refer to program
1 . s
nvestigate Social history Program/Probation
Interview defen- i
e Explain program Program/Probation
Contact counsel Explain: Counsel
Waive rights
Advise to sign
terms or not
Interview defen- si
gr agreement
ke Recomazeene Program/Probation
prosecutox
Accept or deny Review
case
Final decision Prosecutor
Disposition of Charge withheld Prosecutor

charge Prosecution deferred

Selection. This model includes stated eligibility criteria
centering around prior record, age, residence and type of
change.?! Most programs, however, are moving toward a
concept of crimes excluded and are establishing an of-
fense criteria, basically a non-violent crime, coupled with
a non-repeating situational offender type. Some include
asan entry requirement evidence of. employment need.22

After arrest, a Project screener, sometimes an assistant
prosecutor, screens cases and selects out those which
appear to be eligible for the pretrial intervention prog-
ram. At this point the defendant is interviewed by the

screener and a tentative selection decision is made. Those
cases selected are referred to an agency, either th;e prog-
ram or the probation office, for a thorough social histor
The defendant is then interviewed again, this time g’y
program or probationary personnel, advising him of his
eh.gibility for status asa volun tary probationer. Usually no
Miranda warning is included since this would be inconsis-
tent with confidentiality, and the defendant’s statements
will not be used as evidence at trial.?2? The Genesee
County program requires an acceptance of “moral re-
sponsibility” for the alleged offense from the defendant at
this point.24

I.ff the defendant accepts the terms of probation and
waives his right to a speedy trial, the prosecutor agrees to
hold the charge in abeyance under the terms of probation
and upon successful completion of the program, will rei
tire the file. The defendant’s acceptance into the i)rogram
is based on four considerations:

1. Approval by the prosecutor;

2. A favorable assessment of the defendant’s potential
for cooperation and responsibility determined by
the investigating agency;

3. The approval of legal counsel, if desired;

4. \(;Vritten application for deferrment by the defen-

ant.

While the final selection process may take two weeks
Fhe defendant is conditionally accepted into the progran;
lrr}mediately upon initial screening.25 The prosecutor re-
tains control over the selection process although he usu-
all.y acts in agreement with an advisory or selection com-
mittee. The investigating agency recommends to the pro-
secutor a treatment plan for the defendant.

Thls selection process incorporates the characteristics
“./hxch separates this model from the others under discus-
sion. Cases are screened out either by an assistant pro-
secutor, program or probation personnel before charges
are filed with the prosecutor approving final selection.
'.I‘he decision-making becomes more complex with the
Tnclusion of these persons. In this model the court is not
involved; agreement between the judge ard the pro-
secutor excludes the judge from active participation in the
decision to divert.

The acceptance of such programs has resulted in an
expansion of eligibility criteria and has been influential in
establishing programs as an entity independent of the
prosecutor’s office. Operation De Novo in Minneapolis
has adopted this concept, with the project assuming th(;
fu.ll requirement for program administration; services and
client selection. The prosecutor, however, remains the
sole authority in the decision to accept or reject screener
rfacommendations, usually through a “criminal unit” or
similar department within his office.

Service delivery, Within the Prosecutor/Probation
model, it is important to recall that structurally these
programs have evolved as an adjunct to an existing agency




rather than as a novel imposition to the criminal justice
system. As such, project service delivering functions are
reflective of local needs, existing policies and available
resources. Program organization, then, is centered
around establishing components which will maximize the
delivery of available services through sound policy man-
agement and guidelines and effective functional relation-
ships. Most programs consist of three major elements:

1. An advisory body from the community lending
legitimacy and community input to the effort;

2. A project director/administrator who implements
program policies and decisions; :

3. Counselors/caseworkers, usually volunteers, who
work directly with clients from selection through
program termination.

Counselors carry the load of the program’s services,
providing, in addition to traditional supervisory services,
individual group counseling as well as serving as a rc-
source for other services needed by their defendant. The
Prosecutor/Probation model emphasizes the counseling
role, requiring as many as twice weekly meetings with
clients.2® As such, the counselor becomes a key
decision-maker in the defendant’s disposifion. It is the
counselor who submits a case summary of the defendant
to the prosecutor with a recommendation for the type of
termination.

Counselors initially work out a “treatment plan” with

the defendant, based on the time frame of the program.
This plan can consist of meeting immediate needs, and
determining long range goals which involve referral to
other community resources. Treatment within this model
has a conceptual framework of intensive short-term
supervision and the coordinated utilization of community
resources. While a plan may normally include job place-
ment, vocational training or education, the emphasis of
treatment rests in the intensity of counselor-defendant
relationship and counseling activities. It is this relation-
ship which forms the basis of the counselor’s estimate of
defendant future needs and serves as a basis for an as-
sessment of his progress. In one program, Orange
County, Florida, the defendant may be terminated if he
leaves a job without telling or is doing poorly in school and
job. By presenting intensive counseling as the primary
rehabilitative vehicle, these programs often utilize vol-wi-
teer students froin local universitics interested in assist-
ing qualified stafl counselors observe the clicut both in
scheduled sessions and in the field.

Dispaosition. The determination of success, failure, re-
guest for or extension of a defendant within the
Proscentor/Probation model is, for the most part, the
result of adiscretionary decision made by a counselor and
endorsed by the prosecutor. The heavy emphasis on
defendant-counsclor relationship encourages subjective
evaluating to become the rule in disposition determina-
tion. Whilc firm cviteria such as re-arrest or leaving the

program provide undisputed justification for program
dismissal and initiation of charges, most decisions to ter-
minate unsuccessfully are value-laden and discretionary
similar to Nimmer's finding in the De Novo Project
(Nimmer, 1974, p. 61).

This situation extends from the interpretive standards
utilized by the screeners at the initial selection process.
The interviewer, in addition to determining “paper eligi-
bility,” places emphasis on his perception of the
defendant’s attitude in terms of willingness to “cooper-
ate” with program personnel, accept correction and as-
sume responsibility.?” This becomes a significant deter-
minant in his recommendation to the prosecutor as well as
the standard for success/failure in programs consisting
only of informal probation. Few programs reviewed pro-
vided any effort to uniformly measure and assign weight
to these determinants for evaluation purposes. One prog-
ram, the Tampa, Florida project initiates a “report of good
progress” to the prosecutor between the third and sixth
month, or sixth and ninth month, depending on the type
of offense. Based on these reports, an individual can be
determined unsuccessful, in addition to absconding and
committing a new offense, by reason of “failure to cooper-

»

ate.
Type III: Court Model

The Court model is the most widely adapted of the
three programs and is based on operating procedures of
the two original programs, the MCEP and Project Cros-
sroads. With regard to client penetration into the criminal
justice system, this model takes him into the judicial
framework. Formal charges are actually filed on the indi-

TABLE 3

Court Selection Flowd

Person/iyency

Work Item Action
Arrest Detention Law Enforcement
Booking Crimc Record Law Lnforcement
Review
Statement of Affidavit Low I'nforcement/
Charges Assistant I'rose-
cutor
Record Referral to Law Enfeorccnent
Packet court clerk
Compiled
Eligibility Revicw record Preg oo
"paper” detoer- Scroan Teren T
mination DUgiii e streena,
Initial Bapd rip Py '
Interview Verity record et
Decision
Application
Consult Request b Projet Jovding
Prosecutor consent decision
Court Request post- Ty ot '-‘l"'-."u‘l
appearance ponement R YRS B AR R AT
(disposition) Cuten
Relecaac tc custody Jdy Ly

pispotiition
of program decision

® Bascd on MCEP model.

b Usually delegated to assistant prosecutors,
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vidual, and the individual makes his initial appearance
before a judge or magistrate setting of pre'tl:ial release
conditions. Prior to this hearing project screeners 'havg
determined eligibility of an individual. Table 3 depibfs
the selection for this model. l
Selection. It is in the selection process that the Court
model differs most significantly from the i)révious mod-
els. The structured involvement of the ju'dl'c‘ial branch
creat'es more decision points affecting the de'fe.n.(.lant and
requires some formalized cooperati,ve'p'roceduré;s bet-
ween judge, prosecutor and project. Not only dges this
model retain the prosecutorial discr‘etiopéfy‘déc;s'ion on
whether or not to charge, butalso defendar;t,pariicipation
depends on the decision of the judge to grant his release
to the custody of the project.28 o
. After the individual is arrested and booked, the arrest-
ing oﬁ‘xcer completes a charge sheet which he formally
coordinates with an assistant prosecutor. Concurrently, a
criminal packet based on police records check is éompiléd
on the individual and forwarded to the court clerk for use
by the judge in the disposition hearing. At this point, the
project screener determines the “puper eligibility”
agam.:;t project criterion and interviews the individual to
explain to program and the client’s interest in it. Some
programs utilize a standardized interview form for this
purpose.?® Another decision point oceurs as the sereener
decides on defendant eligibility or rejection. Often this
screener will be accompanied by a project representative
w}.lose knowledge of street life would ide‘n'ti_f:v defendant
misreprsentation not detected by the sereener. '

The screener then consults the prosecutor assigned the
project liaison or designated representative’s case for ap-
pﬂroval of client participation. The MCEP found the rela-
tionship between screeners and the i)rosecutor's lixison
representative was particularly important in the
program’s initial phases.

[‘Jpon the prosecutor’s approval, the screener, often an
assistant prosecutor, appears in court with the defendant
and. asks the judge for a postponement contingent upon
project participation. Upon his approval, the defendant is
released to project custody, 30

Service delivery. Similar to the Prosecutor/Probation
model, the Court mode! consists of defined staff functions
!mdvr the administration of project director, Personnc‘l
in these programs, however, seem generally more profes-
sionally qualified than i previous models.?! This may be
aresult of more concentrated direction of court programs
toward tl}e area of job developinent services. This facili-
tates goal setting, narrows in on defining needed staff
skills and thereby defines the recruiting marketplace.
F.‘urt.her, original Departinent of Labor funding and con-
tinuing Departinent of Justice funding is plentiful in these
programs. Most services are expunsive and well staffed

with depth in experience. Similar to the better developed

Prosceutor/Probation endeavors, Court programs consist
of intake, counseling, educational and vocational compo-
nents, though sometimes these last two are combined

under a career-development concept. In addition to staff
and vocational counselors, these programs usually retain
full time psychologist and a supervisor/anaylist who coor-
dinates the counselors and evaluates guidance proce-
dures and techniques for quality of service.?2 Volunteer
counselors are used and do not receive formal training;
ho»\.rever, permanent staff members with counseling ex:
Pperience assist in their on the job training,

New participants receive psychological and vocational
tests and evaluations from which an “enrollee profile”
may be developed. This profile, coupled with individual’s
social history, forms the basis of an individualized treat-
ment program, Career developers maintain cohstantcon-
tact with local employers willing to hite project particip-
ants who -are usually the hard core unemployed, and
maintain placement followup servigss. The role ofc’areer
developers is more pronounced than in the
Prosecutor/Probation, as referrals to employers is a major
activity-and field placement a constant activity. These
programs maintain accountability of the participant popu-
lation, to include demographic surveys, intake and exit
population comparisons and continuing attempts to
measure program impact on the commnunity,33

Disposition. With the Court model, the disposition of
the defendant is more diverse, systematic, and measura-
ble than in previous models. The expanded activities of
the career developer call for procedural regularity and
specified accountability when working in the vocational
market as well ay requiring accurate I;eriodic reports on
client progress.

The Court model integrates the activities of the coun-
selors and career developers to give a broader, less sub-
Jective evaluation of the client. Project F.O.I’J.N.D in
Baltimore has even attempted to control the varial;les
which influence counselor effectiveness. This is to offset
the discretionary decisions of counselois when evaluating
on su'f:h indicators as “motivation” and “evidence of prog-
ress.” While court projects retain these phrases, their
use, scope and influence as a dispositional factor is bal-
anced by more measurable indicators of job performance
counseling session attendance and abiding by condition;
written in the original agreement. .

Disposition of a defendant is determined largely from
the stm'ldurd of his personalized career plan, and the
exhaustive effort expended in this development pervades
the enfire program in terms of operations efficiency.
T!lere Is significant concern for the legal rights of the
cl}ent, and most programs have standard forms for speedy
t.rml wiiver, written agreements stating the terins of par-
ticipation, and detailed client information sheets.3 These
Programs, most of which were initially federally funded
clearly outline job descriptions, tasks and program or:
ganization, all of which facilitate the continuing evalua-
tioa of program effectiveness in terms of the client.
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Section 111
Optimizing Procedural Constraints

Type 1: Prosecutor Model

While it is true that the activities of public agencies are
framed by the limitations of money, manpower and ac-
countability, the degree of constraint depends on the
relationship of the agency’s operating structure to the
functional requirements of goal-achieving. The Pro-
secutor model, for example, expresses goal statements
regarding the diversionary effort similar to the more for-
malized programs, yet its activity is little more than an
extension of existihg prosecutorial services.

This situation does not enhance diversion as a construe-
tive alternative to prosecution, for there exists little or no
method of defendant accountability within the mformal
probation framework, and no formal attempt to deter-
mine if his needs are being met. There is no advisory
board to guide the prosecutor in his diversion policey
making, nor is there any such visible need since no addi-
tional funds are requested for these services. Since reler-
rals are sporadic, there are few working relationships with
other firms or agencies. The prosccutor, while undoub-
tedly well-intended in his diversion effect, has no means
of adequately determining the disposition of an offender.
The constraints, in effect, do not exist for this model, vet
this does not optimize the intervention effort.

Type 1I: Prosccutor/Probation Model

The Prosceutor/Probation model builds accountability
into both policy guidelines and client dispositions. Its
advisory board helps determine policy and provides the
prosecutor with a touchstone to public opinion for input
on charging policy and changing political moods. The
nature of this model's program delegates considerable
anthority to the project for determining disposition of
defendunts, and in this respect, the prosecutor can be-
come little more than an endorsement for project deci-
sions.

Most prosceutors operating within this model agree
that administrative handling of diverted cases conserves
the manpower resources of this office, as well as those of
the conrts and probation agencies. Another effective
mrethod ol conserving manpower conumon lo some prog-
panrs is atilizing o assistant proseentor as the project
wereener, thereby reducing budgetary positions.3s

Finaneial eapenditures and accountability are the most
climive cotnponents of procedural constraints.®® This
mdel is supported generadly by LEAA through state
eriminal justice agencies, and private trust funds. Ac-
countibility of funds being a prime consideration, prog-
rams have constructed several cllicieney schemes in-
tended o masimize the investment. Genesce County
atilizes a time-cost approach in relation to categories of
responsibilities. Others use a per-client-cost basis, while
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others state that suitable cost analysis data are not yet
available. There are isolated labored efforts to figure the
program’s cconomic return to the community and the
extent of savings of the taxpayer's dollar, One of the
simplest and most common accountability schemes is that
practiced by the Dade County, Florida project. It has
constructed a cost/benefit analysis based on costs of re-
sources used in the criminal justice system. It compares
the costs of probation and incarceration with those of the
pretrial intervention program.,

Several programs rely heavily on voluateer counselors,
college students and paraprofessional “street people” to
work with clients. While this saves money, most of these
volunteers do not receive any formal training, and their
diseretionary judgment as an important decision-point for
defendants may be misguided without prograinmed on
the job supervision,

Type HE Court Model

As previously discussed, a participant in the Court
maodel penetrites deeper into the eriminal justice system
and s0 comes into contact with more of its representatives
than with other programs.. Many of the features of the
Prosceutor/Probation model are found in the Court
model with the addition of the judgd as a decision-maker.
vecountability for defendant disposition, while resting
privarily with the judge, requires @ hroader base of coop-
eration and coordination.

This model has more formalized accountability of a
client than the other programs, essentially because of the
judicial accuracy required as a standard by most judges.
Usually the prosecutor and the judge consult on the ad-
visability of client participation, with the prosecutor as-
suring close supervision of the participant before the
judge will agree on a continuance. Another reason for
closer accountability lies in the original source of funding.
Most of these programs were initinlly finded through the
Department of Labor which emphasized vocational train-
ing endeavors, an activity requiring clearly specified
measurable goals and activities. Court sponsored prog-
rams, as a result, provide a closely supervised client
whose accountability and subsequent disposition rests in
the decisions of several supervisors seeing the defendant
under diverse conditions optimizing an objective evalua-
tion.

One signifieant characteristic of the Court madel is the
eflicient use of available manpower. ‘This stems from the
requirements of the research design to provide exact jub
positions and deseriptions and, equally important, the
inclusion of a research unit. This has provided programs
wilh measurable objectives and realistic appraisal of
job/task descriptions. This in turn has introdueed a re-
sponsible comprehensive and moderately stundardized
methodology identifying goals, measuring effectiveness
and structuring manpower needs to fit the program goals.

The Court madel, with its expanded mission to provide
vocational services in the form of training and placement,
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spends more money than previous models. The apparent
success of the pilot programs, coupled with intelligent
planning, has made federal money available to initiate
court-based programs. Many programs relied-exclusively
on LEAA funds for the first year’s operation, then went to
a 75/25 ratio for subsequent period. The Santa Clara
County, California program started with a Department of
Labor grant for 100 per cent funding, and then to a
matching funds wrangement with the county.”

Most programs beyond their first'year are funded
through a combination of LEAA and coun@wveuues ona
cost sharing basis. The court-based programs are gener-
ally quite sophisticated in analyzing the project costs.
ahd, like many Progecutor/Probation programs, do not
compute success on a cost per person basis,

The constraints on project processes depend.on their
tirget group and specific organizational breakout geared
to achieve program goals. The Court model, through
design structure and continuous re-cvaluation-ofits per-
formance, makes overall best uses of manpower and ac-
countability. The Prasecutor/Probation model, however,
reduces client penetration into the system, thereby re-
ducing costs and manpower. It must be remembered that
model types are highly dependent on local situations for
their acceptability anid implementation.

Summary

Chapter IIT has examined decision-making within pre-
trial intervention programs and the role participants,
showing that as the defendant penetrates deeper into the
criminal justice system, the more decision-points there
are and the more formalized become the vehicles of
decision-making,

Three administrative models were identificd to illus-
trate this phenomenon. Each model was then applied to
the processes of selection, service delivery, and disposi-
tion to show the location and extent of discretionary deci-
sions involving client disposition. The circumstances sur-

rounding the decision-makers were examined for limita-
tions of objectivity and influence in the prosecutorial
decision-making process. It was found that prosecutors
and judges usually endorse the recommendations of the
program counsclor through the program director.

The chapter concluded with a brief discussion of the
constraints upon the program processes. Table 4 sum-
marizes the application of selected characteristics and
constraints within the three models. It was determined
that although funding procedures and amounts may dif-
fer, accurate planning and allowance for feedback serves
as a check on arbitrary discretionary decision-making,

TABLE 4

Selected Characteristies and Consntraints
optimization Ly Program kodel

Characleristic/ Prosccutor Prosecutor/Nrobation Court
Constraint® Hodel Hodel Mocel

Funding

(Acyuisition) [89] + x

Structure (1 + +

Eligibillty

(fixed erizeria) () + x

Scrcening

(extent) () + x

Stafting

(qualifications} {) + x

Record-keeping ? + x

Follow-u) ? ? x

Scerviece Nalivery ? + x

Lisposition

{defendant cvaluation)? + x

Monuy

(utilization) (] + +

Hanpower

{utilization) () + x

Accountability

{defendants) ? + x

!

* A minus (=) indicates a definite weakness, a plus (+) indicate
that the characteristic/constraint is adecuately controlled,
an x (x)} indicates particular exccllence in that arsa, a
qucst:..ﬁon mark () indicates a source ©of cuncern, and a blank
() indicates that the factor docs not apply.
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ISSUES IN PRETRIAL PROGRAM ADMINISTRATION

Communities operating p"reﬁr'iql intervention programs
usually evaluate them froqi:g_lllpc;gl. perspective. Their
worth is framed in terms of lacal benefits to the defen-
dant, the community and the criminal justice systam. The
reasoning follows a simple,logic: the defendant gains
economic stability and a rédirected'life style. The com-
munity is rewarded with reduced crime rates, and the
criminal justice system achieves a measure of efficiency
through relief of lesser cases. Indicators of these advan-
tages are found through such terms as “rcc_i.divism rates,”
“success/failure ratio,” and “cost/beriefit analysis,” all
geared to reflect the program’s response to the local crime
situation.

This type of analysis by itself, however, is superficial,
for it does not take into consideration the organizational
dynamics and administrative relationships which are var-
iables in the sustaining power of any program. In order for
programs to grow, they must have some means of recog-
nizing strengths and weaknesses and the intensity of de-
mands places] on their operation. They must remain sen-
sitive to the environment within which they are man-
dated to function, and possess the flexibility to respond to
changes as reflected in that environment (Easton, 1965).
This chapter will present a synthesis of significant issues
surrounding the convergence of discretion, formal struc-
‘ture and diversion in pretrial intervention programs as
indicated in Figure 6.

<

Discretion Formal Structurc Divcrslon

Frctrial intervention P?nqramqj

operations/Continuuncios
]

grqanxzm.x on rlanning Administration
Administrative Interagency Lcadurship
discretion cooperatiosn Puzspna] gnfﬁrﬂuts
PICicivney Pragran dupli- ﬂnnxn@vnl:ul!ly
Informality votion IMCLHLQH-kalnﬂ
Prosccutor's Communication
rolu letention
Fundunyg
Evaluation
S

Survivol Viability

Figure 4. Convergence and contingency synthesis.

Attention will be directed to the assets and liabilities of
several problems around which organizational operations
and conlingencies are clustered. The relevance of these
jssues and their alternatives will be treated with respect

to the impact they have on the viability and long-term
survival prospects of pretriai programs.
The issues fall into three general categories:

1. Influences of organizatibn;
2. Program planning;
3. Planning administration.

The first category considers ‘certain issues surrounding
the application of modern organizational practices and
bureaucritic procedures to pretrial programs. The sec-
ond category examines issues and problems affecting the
‘establishment, operating structure and continuity of the
.program within the community. The third category is
concerned ‘with the internal operation of the pretrial
program itself; the manner in which organizational vari-
ables affect ongoing activities.

The Impact of Organization on Pretrial Programs

Since its recommendation by the President’s Commis-
sionin 1967, diversion has moved from a conceptual stage
into a many-faceted and structured response to particular
community. needs. Pretrial intervention programs, in an

.¢ffort to provide a vehicle for service delivery, have estab-
lished organizations tailored to accomplish specific tasks
and maximize procedural efficiency. This process in-
volves the identification of all services available, person-
nel required, functional coordination, a decision-making
structure and the means to achieve goals (Simon, 1957).

Administrative discretion. Pretrial intervention prog-
rams are a recent innovation to American criminal justice,
yet their operational cornerstone rests in the concept of
administrative discretion. This phenomenon, which per-
vades all levels and activities of governmental endeavor,
hias accompanied the rapid social development within this
country. It has become a convenient neans to deal with

the complexity of modern society and provide some con-
tinuity to the overlapping problems of any interrelated
society (Drucker, 1974).

Within the field of criminal justice, administrative dis-
cretion assumes a unique function. It involves the legal
system’s approval and sponsorship of administrative
decision-making in the disposition of an offender (Cole,
1973).37 This discretionary power is practiced at the pre-
trial stage Dy functionaries of intervention programs each

time their decisions affect the actions of a program par-*
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ticipant. It involves the making of value decisions (Sayre,
1958), and it is this factor whicli becomes the pivotal
variable in the survival of pretrial prégrlnms..'A(1111ini§tyﬂ-
tive discretion is practiced throughout sach level of pre-
trial program activity, and will be treated as it relates to
the issue under discussion. o

Pretrial programs were initiated on an experimental
basis with project design and planning evolving on an
incremental basis. While administrative discretion was
included as an operational factor, its extent was not
known. The essentials of program functions evolved as
the scope of the endeavor became more clearly defined
and the role relationships better delineated. Flexibility
and innovation keynoted the development of initial pol-
icy, and an enlightened “muddling through” attitude by
the dedicated staff and volunteers provided momentum
for beginning eflorts.

Efficiency. The “settling in” of pretrial programs, how-
ever, introduced a measure of systematjc formality, in-
tended to make the effort more efficient and predictable
(Udy, 1962). Based on lessons learned, rules and proce-
dures were introduced to program operations, and pre-
trial intervention programs received their first measure of
bureaucratic structuring.

The characteristics of bureaucratic organization are in-
tended to give programs maximum capability to accomp-
lish their tasks. Based on the science of management,
bureaucratic organizations assume a legalistic and rational
posture, with significant attention directed toward the
role of the expert (Thompson, 1961). With the emergence
of more pretrial programs and the extension of their ser-
vices, the characteristics of job specialization, hierarchy
of authority and formalized rules are becoming more
evident.

The concern for program efficiency, best enhanced by
the adoption of bureaucratic procedures, is emerging as
the senior priority within pretrial programs. This ten-
dency can be seen by the efforts of respective programs to
justify their continued existence through the relationship
of cost to benefits. Further, the stipulation of maximum
monthly participant entry quotas in several programs
indicates a procedural policy guided by efficiency consid-
erations.

When applied to the gray zone of discretion, efficiency
can ~reate a dilemma for the program members. On the

v e it identifies camaeon anals and encourages each

vonber to pursue subobjectives consistent with these
S Tias ds boneficial i that such woal identification
ev-ies o delining te limits and incambent duties of
ireLicular positions and fosters a commuon philosophical
Lose from which niembers may perform their tasks. On
the other hand. the insistence on promoting efliciency
thiouah idewtification of standardized goals can settle
nieaation and mhibit the exercise of individu . judg-
ment necessary in the functioning of pretrial programs.
Where ! YHshed inles hecome the guidelines, workers,
Sspeenddly emmselors, may be hesitant to act without

some precedent for the anticipated action. In a program
predicated on the opportunity to avoid the formalism of
the judicial system, the efficiency criteria can become
self-defeating. In his effort to provide equal protection in
the selection and treatment of program participants, the
prosecutor .may return full cirele to the impersonal prac-
tice of structured processing.

Informality and due process. These dangers sre not
unigue to pretrial intervention programs, for the juvenile
justice system has been traditionally a diversionary ap-
proach to justice intended to reduce the harshness and
impact of the criminal law on young offenders. Like cur-
rent pretrial programs it operated initially on a rationale
that rounseling and informality should replace the
punishment and formality of the adult criminal system. In
consideration of factors bearing on the survival of pretrial
programs, it is appropriate to draw upon the experience of
the older system; the similarities may provide useful gui-
dange for administrative viability.38

From its beginhing us a reform movement, the juvenile
conrt svstem grew on the zeal of its founders, while the
substantive areas of the law it was intended to correct,
were largely ignored. Juvenile statutes contained terms
so broad that they lecame increasingly meaningless
(Cavan, 1969). Since it was intended to individualize
justice to fit the character needs of the individual child
under the concept of parens patriae, the juvenile system
functioned frequently without the constitutional protec-
tions afforded an adult.3?

The juvenile court emphasized the needs and problems
of the accused, and the non-criminal nature of the court
was intended to enhance the treatment of the youth. The
court was developing into a non-adversary, administra-
tive proceeding which left due process behind. With its
goal assistance to the child in the form of guidance, pro-
tection and understanding, there was no need perceived
to impose statutory limits on the jurisdiction of the
juvenile courts. Eventually, all semblance of due process
disappeared. In many cases, there was no adjudicative
hearing which might establish the innocence of the child,
and the system revolved around the coercive power of the
state to administratively invoke a disposition upon the
child. It was assumed that every child entering the
juvenile justice system was in need of help which the
court could provide or direct \Handlel, 1963).

The comparisons with the early stages of pretrial proe-
rins are evident, especially in two areas: the suspension
of due process rights, and the recognition of i adminis-
trative alternative to the court in disposing of certain
vases. The voluntary nature of pretrial participation muy
be considered a subtle form of coercion by the state.
especially when programs require statements of “moral
responsibility”™ for the alleged act as in the Genesee
County, Michigan program. The matter of restitution.
practiced selectively in the De Novo project, provides an
example of a program venturing into an unresolved legal
area.40
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Some pretrial programs use terms such as “in need of
assistance,” or “in need of supervision,” térms borrowed
directly from juvenile justice. Thg implications are the
same in both instances, that the normg] eriminal justice
process is not suitable for certain'classes of offenses. The
purpose remains the same for both, that diversion at an
early stage will avoid the incursion of either a delinquent
or criminal label. Yet in both juvenile justice and pretrial
programs, the extent of diversion does not exceed the
reach of the formal system, should subsequent offenses
bring the diverted individual to offjcial attention. ;

The purpose of this comparison is to draw attention to
the fact that pretrial programs share cominon ground with
the early phases of the juvenile system. The many mis-
takes which led to the formalization of the juvenile coust
were prompted by abuses of administrative power in the
absence of definitive law protecting the, oviginal ideals of
the concept. Pretrial programs exhibit the same zeal, with
administrative decisions often substituting, for due pro-

cess procedure. It is notable, in thjglx;ogm;cl, that Danial
Freed, among others has recently urged caution in mov-
irig too quickly into implementing diversion programs as
“permanent fixtures” until suflicientevidenge is pyailable
to provide a distinction between defective theories, and

useful discoveries. 4!
Program Planning

The planning phase of pretrial intervention programs
presents the area in which ultimate success or fuilure is
initially determined. The design of the program and con-
sideration of all relevant environmental influences will
provide planners withi the means to anticipate and resolve
issues of program survival as they arise.

Interagency cooperation. The legitinyacy of a proposed
program derives from its placement as a part ofan existing
justice system. While the initial impelus for a program
will usually originate with either the prosccutor’s office or
the court, a successful program needs broad-based
ageney support to survive, Early programs recognized
this need and solicited active support of judicial adminis-
trators, the prosecutor’s office and project representa-
tives in the initial planning stages. The Manhattan Court
Employiment Project included the Legal Aid Society,
representative of more than 80 per cent of the defendants
in Manhattan’s Crimmai Cowrt, and the city’s Criminal
Justice Coordinating Council. Another caly projeet,
Boston's Court RBesonree Program, recognized the inde-
pendent mature of cach particulr local court in jts plan-
nine,

Functional working elationships are an absolute
necessity between the proseentor, conrt and supporting
n;_(um-i«-s:. In Jutsty planning, it is possible o overlook the
reality that different agencies have diflerent working
philu;nphi(-s, all of which must be u)or(linnlc(l.lo meet
program reguitements. Organizers ust identify and tie

avajlable to the program, and comimunicate the values of

the pretrigl intervention program to their agencies and

the community.
The fajlure.to reforin, appraise and solicit the coopera-

tion of all concerned agencies can effectively sabotage the

pretyial program. Interagency rivalries and jealousies are
a fact of public life, and the influences of two large agen-
cies, DOL and LEAA in the same program can intensify
the clash of operational philosophies. Decisions must be
rgached concerning the sponsoring agency of the prog-
ram, ity relaticnship to local eriminal justice agencies, and
the lines of authority. Controversy in this area can lead to
the issue of credential justification of proposed program
administrators. If the administrator recommended to di-
rect the praject is from an agency from outside the crimi-
nal justice system, a possibility in the proposed Chatham
Comnty, Georgia pretrial diversion program, there is the
risk that his unfamiliarity with criminal procedures may
preclude his effectiveness.

Program duplication. The unplanhed growth of pre-
trial programs has caused another issue to develop which
threatens program survival: duplication of similar pro-
jeetls within the same geographic area. Such duplication
can destroy either or both programs, for they compete for
the siwme tax revenue. The Escambia County, Florida
program Status Report notes the confusion existing bet-
ween its program-and a new project undertaken in the
siame area by the State Probation and Parole Commission.
The Report carefully notes that each program serves
different target groups with different services. The San
Bernardina County Deferred Prosecttion Report notes
difficulties encountered with a “somewhat misguided
private organizagion” which is finding fault with the re-
scarch methods employed by the county project. The
difference, thinly disguising a general criticism of the
prograim’s adequacy and adherance to LEAA grant
guidelines, has drawn factional lines between adminis-
trators 'who can ill afford such animosity.

The development of such controversies points up the
importance of extensive planning in the initial stages of
program establishment. Such duplication can be pre-
vented by planners expanding the scope of their inquiry
hevond the fimitation of their governmental jurisdictions
and matching the similarities of competing programs. In
maost cases, program similaritics far outweigh their diffor-
ences and joint cross-jurisdictional cooperation will pro-
vide a more effective and less expensive diversionary
program. While every contingeney cinnotl he antici-
pated, planners should build in operational {lexibility
compatible with the environment within which they ex-
peet to function. Goal setting, regular exchanges of in-
formation and an appraisal of existing political vealities
among virious PTT administrators will be a considerable
assistance in sectiring program survival,

The prosecutor’s role and program goals. Of all the
individuals participating in the diversion process, only
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whose primary professional concern.extengs heyond the
pretrial intervention program. The pr9$ec1110r,:(101nj1]qtcs
the charging process and as such, exergises, tha,lﬁiml-cori,v
trol over the amount and type of participants _tl?xe, program
will receive. His need for oflice efficiency i Jight .of
manpower shortages moves hiin to support pretrial nrdg-;
rams, for their screening function. at; the prefile, stage
legitimately relieves him of this procedural, regpirémc,nt.,
His decisional environment, though, encompasses influ-
ences which require compromises, and informal, agree-
ments, some of which affect program, operytion,. Ong
example is the modification of selection, criteria by prog-
ram directors on the recommendation of theprosagutors,
In an effort to provide equal opportupity for, p,rogrqn{
participation, certain projects originally. liiteditp. yceep-
tance of disadvantaged individuals has lifted thjsges‘trjéq
tion to avoid discriminating on the basis of, 59gi9_—e¢qﬁomiq
beckground. ’

All prosecutors deslre to secure felony convictions, and
to this end they will file a case if it appears strong enough
to secure.a conviction (Miller, 1969). ,Once g;h;;o.%éqq;qf
makes the decision that a conviction is likely in a [.?u.r;ilcu"-.
lar case, it is unlikely that the case will be diye;téch It is.at
this point that the interests of his officg may clashwith the
goals of the diversion program. While the criteria for
diversion may be clearly stated to include the type of
offense alleged to a particular defendant, the circums-
tances of the event may override consideration of the
defendants characteristics and the decision .made to
charge rather than divert. This practice is most likely to
occur under the Type I model, whergin, the prosecutor
considers each case on its individual .merits, 42

The prosecutor’s decision on whether to.defer will
derive primarily from the manner in which thg.commun-
ity responds to the decisions he makes, which affect their
welfare (Neubauer, 1974). Political interests, in turn will
influence eligibility and disposition, degisions, for, cach
community possesses a unique “local ecology” within
which justice must be approached.

Despite his nominal power and influence over pretrial
projects, the proscculor does not operate within a politi-
cal vacuum or initiate decisions within the programs
themselves. Recommendations on who to divert come
from below, from within the project structure. While the
prosecutor nltimately establishes the policy on diversion,
often with the counsed of an advizory gronp, that policy is
dependent in large part upon the participants to the
decision (Simon, 1957).

Funding. Another consideration essential to the survi-
valolany progrom is funding. The original pilot projects,
the Manhattan Court Lmployment Projeet and Project
Crossraueds, met with sach suecess that the second-round,
nine-city demonstration projects were totally funded at a
cost ol approximately $5 million (NPISC: Descriptive
Profiles, 1971, ii). As progriums grow, however, the com-
petition for the federal dollar becomes more intense and
procednes for seeuring it more rigorous. While the av-

ailability.of DOL funds continues, ongoing programs are
required tp assume greater proportions of operating costs
through local means. Federal funds are available through
LEAA, but a combination of inaction by state agencies
and a lack of understanding of the block grant concept and
grantwriting has caused programs to review and improve
their operations to better compete with other programs

for. funds.43 -

I, The, points mentioped above require only administra-
tive.gxpertise for solution, for as long us federal funds are
gvailable, maney is not a key deterniinant in policy deci-
sions.. Where, Jocal funding is a fact in the forseeable
future, however, money becomes a prime consideration
in the program’s.structure. Administrators must antici-
Rate this;situation, for eventually the greater part of fund-
ingwill, derive from local sources. The viability of the
program will then depend, in large part, on community
rreeption of its, activities when compared with similar
agengiey, purticylarly those providing probationary ser-
vices.

i, With.the cost.burden shifted to the comimunity, the
pretrial program will come under closer scrutiny from
citizens and competitors alike. It is at this point that much
of the discretionary-based activities of the program’s op-
exations will require some accountability, especially in
the area of achievements and cost/benefit results.

Evaluation. The area of evaluation presents one of the
most significant liabilities to program survival. Misused
by almost every. program, evaluators’ efforts are “un-
iformed, oversold, and widely misconhceived” (Zimring,
1974, p. 225).,This comment is reflective of the great
variance and inconsistencies noted in the methods prog-
rams used to measure their success. Several projects
stated thatan evaluation scheme had not been developed,
while others compared the cost of one client in the pre-
trial program with a connterpart witHin the correctional
systen. All.were bysed on immediate cost savings. Hid-
den costs, sunk costs and manpower costs were generally
not mentioned, reﬂecting the unrealistic successes noted
by Rovner-Pieczenik in her research effort. The evalua-
tion activity seemed to consist mainly of an exercise in the
justification of program effectiveness on the lives of par-
ticipants.

Regardless of the measurement schemes emploved,
the data available covered only successful programs. No
information was available on projects which failed. This
situation 1aises an immediate question concerning the
causes of the failures and the reasons for them. The ab-
sence of follow-up information is a handicap to operating
programs which do not have access to facts which might
provide some assistance in identifying the pitfalls of prog-
ram operation.

Program Administration

As pretrial intervention programs grow it becomes in-
creasingly impoitant to examine their internal structure.

the prosceutor iy an elected official. He is the one person }
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This is necessary to determine who the decision-makers
are, the extent of their influence and the issues surroung-
ing their cecision-making processes. The juctuge of thege
factors determines the policy and direction of the prog-
ram.

Program leadership. The projeat director sits at the
fulerum of program activity and as.aidecision-maker. is a
key determiner of the program’s administrative survivalt
He must convert program concept intq viahleactivity; it is
the director who converts policy (decisions into vipble
working realitids. Like the prosecutor, he has a primary
interest in program efficiency and; maintepance. His job
consists of interpreting policies received fram the. spon-
soring agency and providing stability within the operation
of the program. It is at this point that,the project director
becomes a decision-maker critical to the program’s survi-
val. He is the individual who must plan his activity in
consideration of vutside pressures and community in-
terests exerting influence over the program’s divection.

As the key point of contact between the program .and
the community, the director is tasked with the sengitive
requirement of estimating community acceptance of the
program, In this respect, the relationships, between, the
director, project personnel, other eriminal justice agen-
cies and community supporters is critical. He must main-
tain liaison with these interests which in turn will provide
some indicator or the community’s willingness to support
the program. Coupled with the cfficiency of the referral
process, the director can recommend constructive policy
input to the prosecutor concerning the public’s reception
of the program.

While the project director conducts program activity
along guidelines provided him by its sponsoring agency,
he must have the power to make the decisions necessary
for the operation of the project. This requires a clear
delegation of authority from the sponsoring agencey to the
director defining the scope of his activity and the limits of
his discretion. This delegation of authority and job
specification, two of the characteristies of burcaucracy,
can be seen as operational essentials to program survival.
These fuctors, however, may not be initially present. In
El Paso, for examiple, Project P.1LV.O.T. experienced a
considerable period of disorganization in the absence of
job descriptions and overlapping authority between the
director and the project administiator.

Persuasion and the ability to influence the orientation
of individuals working under his direction can be power-
ful tools when emploved toward program goals and the
climination of sources of conflict (Etzioni, 1961). These
same lools, however, may also become a coercive foiee
exercising a tight informal control over program person-
nel, causing them o comply with the leader’s personal
motivations, often at the eapense ol the program (Simon,

1937).

The abuses of leadership have an inereased possibility
for occurence in programs which have a high personal
involvement at the lowest level, such as pretrial prog-
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rams., Through irrasponsible operation, a manipulative
lgader can turn the program from a usefu! tool into an end
itself (Cpnstas, 1958). The importance of good leadership
has been recognized and emphasized by program spon-
sors of .the Kalamazoo, Genesse and Escambia County
programs respectively in realization of the influence the
diregtor’s personality can have on program success and
operational continuity. Leadership as a personal quality is
only as effective as the administrative power vested in the
.office-holder’s position. Where sponsoring agencies are
iindecisive or fail to support or monitor program leaders,
ithe community support necessary for program survival
will dissipate.and leave the project without the means for
«liversion.
.. Personal interests. Earlier it was noted that bureaucra-
tic.elements were introduced into the diversion concept
ag a matter of necessity to apply limited resources to a
maximum number of individuals through the characteris-
tic of efficiency. This innovation, like leadership, carries
with it certain potential abuses of bureaucratic operation.
Siuce programs represent adininistrative disposition of a
case which would normally be hdandled through adversary
proceedings, there exists the threat of private negotia-
tions, bargains, and compromises on the part of key offi-
cials which could completely subvert the program’s re-
habilitative efforts.

An example of this is the situation in which the pro-
secutor routinely elects to prosecute rather than divert
certain classes of offenses regardless of their diversion
cligibility. This form of activity; lending itself to the in-
terests of the prosecutor rathet than the program par-
ticipant, can easily transfer the abuses of plea-bargaining
into the practice of diversion-bargaining. This is a poten-
tial ploy for ambitious proseciitors for whom the advan-
tages of a high conviction record is seen as an aid to
political advancement (Engstrom, 1971). Program direc-
tors,.in an cffort to present a successful project record,
may urge counselors and serevning personnel to retain
only “good risk” participants. This subjective judgment,
to be treated in the following section, may be strongly
influenced and defended by the director, thereby reduc-
ing the visibility of the decision-maker's rationale.

Confidentiality. This brings into discussion another
issue ancillary to commission of administrative abuses in
support of personal interests. The information gathered at
the pre-disposition stage is hecoming a matter of growing
concern for prosceutors and program administrators.
Originally obtained by project screeners for the inftial
diversionary determination, this information is finding its
way into other decision processes such as pre-plea-
bargaining and dispute mediation. Unfortunately stales
have been remiss in dealing with the limitation of nceess
to collected pretrial release information (Scherman,
1975).

Confidentiality presents an area of policy determina-
tion for program administrators. They must decide which
individuals within the program have access to files and"

formulate file disposition procedures on each.defendant.
F!'les should be limited to project use only,,f'm: the a‘qcess
of this information could subvest the eli‘tifé pi]ﬁiose ofthe
pretrial program. The nature of the, programs requires
extensive records and evaluations of ,defendant.l')rognéss
\Ynich are used for his ultimate (lisposition,.I’Be.z{](qr}fzi—
tl've to written records, no .wn‘tten;recor;l;,.;';rgutc;a
situation untenable to the effective operation _m)d‘in'pg-
ress measurement of the defendant. o
- Subjective decision-making. Within pretrial interven-
tion programs, the counselors assume the,role of pxl)él't
and as such become a source of admxjnist_rqti\q.(':,pow,(;r.
This power originates from their contrgl, pper, the figst-
level discretionary decision-makin g processat the scmén-
ing stage. Their judgment at this point, .in‘vqhiéc..s' their
perception of the organization’s ratiosp;;l_gi;u:]d; hecqmels
their basis for action. Counselors are selected, however,
for their special ability to devote themselves to the prob-
lems of others and support the often lunpredictable oc-
currences of a counselor-client relationship., This dedica-
tion to service and the orientation to assist individuals.in
need through the employment of, interpersonil t skills
emerges as the counselor’s chiel concerpwithin. l-l,ic.px:ou,-
ram. Its -goals are viewed through the -pwdnn)in:uﬂ‘l\'
subjective nature of counseling and, asmoted in lcll:iptc}‘
HI, a counselor’s recommendation concerning particip-
ant disposition is accepted largely without question.
The effectiveness of the program, however, avails itself
to initial abuse at the first counselor-defendant en-
counter. With limited definitive guidelines to objectily
his decision, the counselor can act without restraints and
exercise value judgments based on initial pereeption,
This appraisal may he highly prejudicial and based on the
counselor’s estimate of a reww ding relationship rather
than a more objective inquiry into the participant’s need
for services. It may also be strongly influenced by stan-
dards handed down by the director. - '

While initial entry eriteria may stipulate program eligi-
bility, the counselor’s subsequent perception of thé par-
ticipant in terms of motivation, cooperation and initiative
can be the real deciding factors in his disposition. While it
is a difficult task to objectify the indicators used in the
counseling effort, in-service training specifying the goals
of the program and type of clientele would reduce the
oceasion of a participant’s “impression management” tal-
ent overwhelming the perception of a well-intended
:’-(.mn'.clur. This would also 1educe the possibility of con-
thict arising when goals are nol perceived similarly by all
Program members (Rehluss, 1973), : '

While this tuining introduces a degree of objective
quantilication eriteria, it retains the flexibility of the
counsclor to respond to his client’s requirements. Com-
plete objectivity in the relationship of program workers
with a purticipant would provide uniformly equal treat-
ment, but would result in o self-defeating cheeklist-type
operation. Meeting unique individual riceds might be

forfeited, thereby subverting the rekabilitative effort of
the program. '
-» Communijcation., Communication is a most important
.consideration in program success. Pretrial programs are
:unigue in that they contain an amalgam of legal, re-
:habilitative and administrative professionals all linked by
.the lifeline of prosecutorial discretion and community
support. The. nature of communication, especially in the
.erhal form, is also unique in its diversity, ranging from
the Jegal ferminology of the prosecutor to the “street talk”
exghange between counselor and participant.
: .« Within PTI programs, there is the liability of workers
within particular levels of project activity restricting their
exchanges to each other on a horizontal plane without
regard to others outside the particular professional area.
This,exchange within a small scope of activity, for exam-
ple,, counselors speaking only to other counselors con-
.cerning client rehabilitation, can adversely affect the op-
eration of the entire Jprogram,
', . Special efforts should be made to develop a common
-communigation base throughout the program. This effort
.should inclpde, a face-to-face exchange of information
among all progranm members and their specific problems.
Coungselors, for example, work at all hours and must be
[prepared.to respond to the defendant’s actions in an
unpredictable complex social realm. Administrators
whose professional day follows a more conventional pat:
tern, must understand the counselor’s working world in
order to support his portion of program operation.

One means of coping with tendency of program per-
sonnel to insulate themselves against outside communica-
tive influences is the option of placing individuals along-
side of jobs other than their own for a brief period. This
will introduce some measure of understanding which will
encourage an expansion of communication.

The requirement to communicate within the program
is of particularimportance considering the relationship of
pretrial projects to criminal justice. It is likely that the
majority of project personnel, perhaps even the director,
have had no prior association with the criminal justice
system. This lack of knowledge in its local operations can
cause periods of wasteful, overlapping activity.

Retention. One of the significant problems facing the
growth of pretrial programs is the selection and retention
of qualified personnel. This is especially acute with coun-
selors and administrative assistants, and received com-
ment in nost of the programs reviewed. Similar to the
situation in the prosecutor’s office, qualified people are
discouraged from staying with the program because of ity
limitations in salary, career opportunity, and professional
sceeurity,

This situation creates considerable operational turbul-
ance alfecting every functional area of the progriun’s
scope. Most significantly, it hiuders continuity in the
program’s on-going tasks and requires constant revituliza-
tion of its working philosophy. The reliance on volun-
teers, especially as counselors, will perpetuate high tur-
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nover rates. The relaxed gualification requirements for
these volunteers, usually only evidence of social stability,
provide little indication of the, abjlity to determing and
deliver the services required by a defendant.

Summary

Chapter IV undertook to examine seme of the issues
and alternatives which surround the organizational
dynamics and administrative relationships affecting prog-
ram viability: These issues were treated within the
categories of the influences of organization, program
planning and f)rogram administration.

Administrative discretionary power was seen as the
pivotal variablé in the survival of pretrial programs, with
concern for efliciency assuming top priority. The dangers
of efficiency and formalism were noted through a com-
parison of pretiial program administrative practices with
those which evolved with the growth of the juvenile
justice system.

Program planning emphasized the need for exhaustive
identification and evaluation of agencies, individuals and
available services hefore initiating the operation of pre-

.trial prograns. Issues irvolved interagency cooperation,

the, role ,of \the prosecutor with reference to program
goals, funding and program evaluation. These considera-
tions pointe.i out that the extent of planr ing will affect the
overall balance of the organization and the quality of its
service delivery.

Program administration considered the internal opera-
tions of a program and the issues arising from considera-
tions of leadership, the abuses of influence and the issue

of confidentiality. Particular attention was devated to the”

subjective nature of administrative decision-making at all
levels of program activity, and the nature of the
counselor’s decisions with teference to organizational
goals. The importance of communication, especially its
verbal form, was treated for tHe problems it can raise if not
properly integrated into the total program operation. The
unique structure of the pretrial program was noted for its
tendency to restrict inter-level communication. The
chapter concluded with a discussion of the issues sur-
rounding the problem of personnel retention. The fact of
high turnover was seen to hirider operational continuity
and facilitate leniency in hiring practices.
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CONCLUSION

The purpose of this study was to examine the discretio-
nary decision-making of the prosecutor within the context
of pretrial intervention programs. Special concern was
devoted to the structure and administrative relationships
within which the pretrial diversion concept,operates, and
the decision points which affect the disposition of a prog-
ram participant. ’

In order to achieve this purpose, the study considered
various structures built to implement the prosecutoris
discretion, its diffusion within pretrial program, u'r;d the
attempts to channel it for the benefit of both the. criminal
justice system and the individual participant. Throughout
discussion of various programs the importance of plan-
ning the organizational location of dizgretionary, decision
points, their relationship and proximity to the prosecutor
stand out as prime considerations in the administration of
pretrial intervention programs. Within this.context, sev-
eral observations emerge concerning the convergence of
discretion, formal organization and diversion.

The study has shown that pretrial intervention prog-
rams operate as an alternative to formal processing for the
prosecutor and the courts. As such, these programs pro-
vide an additional measure of services to different types of
participants. Programs remain, however, well within the
structure of the criminal justice system: a return to nor-
mal judicial processing is not only an incentive to partici-
pate, it is a distinct probability for the unsuccessful prog-
ram participant. Analyses of the various programs show
their close association with the criminal justice system
and point out the fact that ultimately, program policy
decisions rest in Jarge part with the interests of the pro-
secutor and the judge.

1t is appropriate to explore whose interests are best
served by pretrial intervention programs. While one of
the purposes of PTI is to relieve prosecutorial case over-
load and crowded court dockets, little research exists to
support the claim that it makes an appreciable contribu-
Hion in this respeet. From the participant’s standpoint,
PIT is an attempt to arn his wvest fromea linhility into a
construetive experience. Here also, there is insuflicient
data to measure the effeet of PT1 participation an the
participant. ‘The deliciency in both of these areas is a
result of the reluctance of programs and agencies to coop-
erate inan objective evaluation effort. As a vesult, PTLis
transkated into practice with little validation of the con-
cept. .

Pretrial intervention as a form of diversion remains
within the control of the criminal justice system despite
its variations and innovitions. While a major thrust of PTI

is intended to serve the constructive needs of the defen-
, dant, particular.in terms of providing him with the assur-
ance.ofaclean record, there exist threats to this intention.
dtis possible that as a result of its close association with the
oriminal justice system, PTI will lose its significance as a
means of avoiding the stigma ofa criminal record. Already
_much of the. literature uses the term “offender” when
referring to program participants. Since a finding of guilt
_l\u§ ot been found, on the participdnts, this improper
usage could inadvertently introduce criminal labeling
into, ETT, an cecurrencs it sets out specifically to avoid.
There remains a further consideration in this regard. It is
possible that the introduction of PTI as an alternative to
«fuyll prosecution may 'becon,:le but another “process” rep-
-resenting only a re-direction of the criminal justice sys-
tem rather than a viable jattempt to achieve behavioral
change in the defendant/

The fact remains, hg}Wever, that PTI programs are
growing as a new approach to corrections, away from the
courts and into the cong/nwnity. The crucial ingredients in
the success of all thése projects are the availability of
resources and serviq’és within the community and local
support from the buginess sector. In every case reviewed,
the communities contained a permanent working force
whose facilities provide employment for qualified PTI
participants. Community cooperation with pretrial prog-
rams is reinforead by the assurance of a highly selective
participant sereening procedure. This provides cooperat-
ing citizens, {ifms and agencies with the security that PTI
participants af/)resent a minimum criminal threat to their
activities.

Consistent selection of low-risk participants by prog-
ram pers?/nnel may, however, contain a self-defeating
flow in project operation. By limiting participation to
low-risk/individuals, the program is extending supervis-
ory sepvices to those who need them the least. It is
probalile that those persons selected for PTI would either
be refleased or receive probated sentences if the program
didjot exist. Ttremains for programs to select individuals
wha are most in need of services rather than only those
mast likely to succeed. Through this action programs will
develop more meaningful success/failure standards to re-
place the “lack of motivation-attendance-cooperation”
criteria, and will preclude PTI from becoming a dumping
ground for weak cases.

Within the entire range of programs studied, there
appears a tendency for sponsors and administrators to
move into action without ample consideration for its pos-
sible consequences. This is most evident in the lack of
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concern abonl unresolved legal issuegs. While many prac-

tices elaim justification under the umbrella of

“prosecutor’s diseretion,” it remains that the prosecntor’s
venture into formalized diversion programs is a recent
innovation which requires additional attention to enmerg-
ing legal eirvumstanees. Areas of concern include the
volustary nature of a defendant’s participation, ihe life-
blood of most programs, and the practice of restitution in
the diversion context. 1t appears likely that, with the
expansion of pretrial programs, the courts will devote
areater consideration to the subject of due process and
equal protection within the pre-adindicitive, diversio-
nary framework.

The success of pretrial intervention depends in karge
part upon the administration of its programs, particularty
its leadership. PTI has moved from the informal, unwrit-
ten contract hetween the prosecutor and the defendant
into the contractual relationship between the defendant
and the formalized program. The formalized diversion
concept is moving toward objective definitions of goals
and plans of action intended to provide eqginl treatiment
for all eligible defendants. Prograins einerge with exten-
sive funds and professional talent with which to imple-
ment the discretion of the prosecutor. This requires afirm
application of management principles in the hands of a
capable administrator.

The complex organizational setting of the pretrial prog-
ram requires the selective judgment of a competent ad-
ministrative leader who can balance program goals with
community needs. While the prostcutor and his discre-
tion remain the cornerstone of pretrial intervention,

programs have extended beyond his ability to hoth de
termine and supervise the application of that deciaon,
Administeative diseretion exeented throneh s capabile
program administrator will wgnent the prosecutae’s
powers and faeilitate his goad of seelimg impan tial jostee
in the diversion endeavor, 10 hecomes imperative for
prosecutors and judges 1o realize the valne ad inpor-
tmee of a compelent progeam administeator who can
interpret the power of diseretion and exercise it in the
mamner in which iUis intended.

Regardless of its particol administrative forn, pre-
trial intervention prograis represent a community’s ap-
proval o approach particular types of alleged criminal
activity by some alternative to full prosecution. While
program organization brings a measure of visibility and
structure to the prosecutor’s diseretion, programs cannot

he administered entively by regulations. A large degree of

personal judgment is both necessary and desirable. In
this regard it is important to consider the role perception
of cach individual within the program hierarchy, for this
orientation will influence to a significant degree the iden-
tificiition of program goals and resources. The community
is the final determinant in assigning these priorities.

Pretrial intervention programs provide the prosecutor
with alternatives which did not previously exist. The
programs often represent a community’s desire for a
compromise between incarceration and outright release
of a defendant. The key to its continued success lies in its
identification and alloeation of resources, an on-going
evaluation of its effectiveness, and the willingness of the
community to support it.
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SPECIAL ISSUE ON
BAIL IN PENNSYLVANIA

VOL. 6 No. 3, WINTER 1577

Q: WHAT DO YOU DO IF THE RQOF FALLS IN?
A: REARRANGE THE FURN ITURE

A Comprehensive Analysis of Pennsylvania’s
Bail Crisis

If it has not been clear for the
last 50 years that the money bail sys-
tem is built upon worm-eaten wood it
is clear mow that the house has col-~
lapsed. The Permsylvania Crime Com-
mission has issued its report on
"Abuses and Criminality in the Pemnn-
Sylvania Bail Bond System;" a cata-
logue of the kinds of underhanded
dealings bondspeople have used to
maintain their position. Meanwhile
in Allegheny County (Pittsburgh) the
Federal Grand Jury has handed down
indictments against one third of the
bail setting magistrates in the coun-
ty, one of whom has already committed
suicid% as well as against bondsmen
and politicians.

What has been the response to
this exposure? In this issue we pull,
together reports from various Pennsyl-
vanila Counties, large and small to
answer the question. The results are
dismal. They are even more dismal when
one censiders the selection Process,
The counties where we have been able

to get information are ones where some
sort of bail reform has taken place or
a citizens group is active. In the
totally unreformed counties we do not
even have the contacts to ask our
questions to,

Out of Staters--while these arti-
cles focus on Pennsylvania Counties,
the wide diversity they reflect ought
to bring out issues relevant to your
state. It is also worth considering
whether once you get outside of the
major metropolitan areas your state's
bail system is a chaotic as ours. Our
general impression is that bail prac-
tices vary among Pennsylvania counties
&S among independent states.

Bail Reformers and Bail Fund Organizers

This overview showid give you some
insights into the workings, problems
and potential of bail funds ang other
citizen based bail reform thrusts.

"Official" Response to Exposure

It is not surprising that the of-
ficial response to bail disclosures
has not been radical, It should be.
Radicals are accused of wanting to
tear "the house down before proposing
solutions. Here, the house is already
torn down, and that was done by main-
taining the status Quo. By and large
the articles reveal that public offi-
cials are responding to the crisis by




iemoring it (Berks County), discount-
iig itsgrealgty (Montgomery County) or
by proposing face saving w1ndow dress-
ing changes. Thus, many.count}es are
tightening up on collectlng bail for-
feitures, some are installing gash
deposit bail systems, but precilous
few are even considering follow1gg
the Philadelphia precedent of doing
away with the professional_bond§man.
This reluctance is disturbing since
two counties have a five year track
record of surviving successfully with-
out bondsmen (Philadelphia and Delaware.)
No one is seriously considering the.
inherent discrimination and corruption
that abounds when peoples 1 freedom 18
related to the amount of money they
have in their pockets--bondsman or no
bondsmart.
ngitizen" Response To Exposure
With a couple of notewar?hy ex-
ceptions the state resounds with the
thud of the ball being dropped.by
citizen criminal justice organlzers
i ounty after county.
e OréZnizers call for the total
abolition of money bail with a guar-
anteed release for all.t ?ia? goil
es logical sense, bubt 1t 18 S
?Zi fromgpolitical reality thgt the
plan will not be implemented in the
forseeable future. So whgt should'be
proposed for now? There is no agree-
ment.What about bail funds? They now
exist in five counties, two other§
have gone out of business. What is
their function and goal.  Are they ,
to be a permanent part of the.county's
criminal justice scene. If go,Athey
are unwieldy and time consuming to
manage and are likely to burn out as
did the Bucks County one. Are they to
‘evolve into or stimulate the develop-
ment of Pretrial Release Agencigs.
Those agencies are not necessaylly
the answer--Allegheny County has two
and still has its indictments.

We seem to be boxed into cate-
gories of bail and bail agencies whiph
have now become conventional. At }east
the folks in Lehigh Valley are beginn-
ing to cross conceptual barriers‘and
1ink '"bail" questions with "victim
compensation" questions.

New Directions

If you have skipped to tgig para-
wpaph’ "bo-get your' quick organizing
ggegs, better skip back again. There
are no easy answers; just ;tneed for

eally creative thought.
sone ghe oge principle that seemS clear

: historical experience

through our long hlsto?lga‘ xp
is tha%,nO'real'change'W111 conie abouy
in the bail system as long as it rema}ns
the closed domain of the.c9u?t.and E}J—
lic officials. The possibilities ©
corruption at- all levels are too lgtense.
Corruption aside, no bureaucracy 1%ke§
to change fundamental operat}ng princi-
ples and those related to bail are no
exception. _Outside influences must be
infused.
Some Suggestions

T, Reduce county~by-county chaos.

sently each county's bail system'ls
iiz.fiefgom of the local cou?t? su@-
ject to very vague central limitations.
A comprehensive set of bal} ;ules
ought to be established which reduces
local variations. The ru}es ought to
be backed up by a centralized yesource,
such as the State bail agency in the
Kentucky model which can act as a re-
source Lo local programs and help them i
find common solutions +o common pro- ‘gj
blemsin alternative centralized resource
could be a well funded Permsylvania
Association of Pretrial gerv1ce Agencies.
Such associations are being get-uplun—
der the direction of‘the'Natlonal.Asso—
ciation of Pretrial Service Aggnc%es‘
in many states (New York and Michigan .
for instance.) They can help establis
uniform rules, provide back-up training
and help develop 2 cgwmon statewide
i or pretrial change.
VOlcehgti gither of the above the pre-
cedent set in the Kentucky statute
ought to be enlarged upoll. Kentuckg
has citizen advisory boards att%che
to their pretrial service aggnc1e§: We
feel that is a step in the right d}rec—
tion, but that in order to really opié
up the closed judicia} shop, the bal
agencies, state agencies, or state a§-
sociations of pretrial service agenciles
should have a large citizen representa-
tion on the board. That representation

should involve.consumers of the.system—7(@v

those that have been bailed out{ rgsi-
dents of high crime areas and victims
of crime.
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Note that we do not hold up the
Kentucky system as a model. Already
most Pemnsylvania counties are releas-
ing more folks on Nominal Bond and 0.R.
than Kentucky does under its new statute.
However, the statute does have some
good new concepts built into it that
should be considered.

What Can Be Done Now?

Once goals are properly assessed,
bail funds are still a valid operation
and a good way of putting pressure on
the criminal justice system. They
provide a model for citizens to have
a role in the system, to monitor it,
and to make some independent choices
as to what should be done in certain
cases.,

The system needs sophisticated
monitoring. In the early 1970s Court
Watching was the vogue. Students,
housewives, and other concerned people
sat, in local courts, and observed ar-
raignments and preliminary hearings.
From those experiences grew both data
and committment that developed the
impetus for bail funds and other activ-
ities.

For all their effort and the good
that they did, bail funds only scratched
the surface. Observers were mainly
limited to what took place in open court
and on the records. It is only through
active working with individuals enmeshed
in the system that the problems come
through clearly. Generally you will
never know that a bondsman is over-
charging by court watching. You will
if you are working with the person who
posted bail.

The system is riddled with con-
cerned volunteers and agency people who
work one-on-one with defendants. They
do their best to work their way through
the mine fields of problems--high bail,
overcharging bondsmen, detainers, lack
of available employment, etc. But
usually they do not have the time or
information to attack the larger is-
sues. A sophisticated monitoring pro-
ject could be developed where these
one-on-one Workers bring their experi-

ences to the Monitor. 'The monitor
could collect them, check them out and

seek patterns. That information then
taken back to community groups can
become the basis for taking concerted

‘action to remedy those ills.

KNOW YOUR LOCAL BONDING AGENT

Pennsylvania Crime Commission Report

A catalyst for change in Pennsyl-
vania's bail system is the recent report
of the Pennsylvania Crime Commission of
the Commonwealth Department of Justice.
The report, "Abuses and Criminality in
the Bail Bond Business in Pennsylvania,"
focused on the individual bondsmen and
surety agents. It concluded, '"Most of
the bondsmen investigated were found to
have violated at least one of the crim-
inal statutes pertaining to the conduct
of their businesses. The most prevalent
offense, however, is the one most damag-
ing to the individual defendant: the
misrepresentation of lawful fees, re-
sulting in illegal overcharges.!" The
report is detailed in 6 PJQ 5 (1976.)

The report was only the first shoe
to drop. Once the footwear starts fly-
ing it may appear that a centipede is
disrobing. An investigation is current-
1y underway against a Luzerne County
magistrate. The Commission is follow-
ing up on its earlier information and
is digging deeper. The Insurance De-~
partment which has some regulatory
power over bondsmen, is also following
up on the report.

The investigation is moving into
a second stage, examining the corporate
responsibility for the bail business.
Since so much illegal activity was
found at the base level, the bondsman
and surety agents, the insurance com-
panies sporscring the bail surety
agents may have known about or partici-
pated in the illegal activity. This
investigation, relying mainly on piec-
ing together of corporate records, is
dull work, but may have some interest-
ing results in the future.

The Commission is also considering
drafting legislation to correct the
situation. This may include stricter
regulation of bondsmen, and/or emphasis
on alternative forms of bail. No for-
mal proposal has yet been developed.

In the meantime, local groups
should keep an eye on what their bonds-
men are up to. It is hard for many
politicians to realize that a person
who often is a friend of theirs and
a nice guy, really does the kind of

things documented in the Commission
report.




GLOSSERY

Here are some definitions of terms
used in this issue. )
Bail Agency--An administrative unit,
which seeks to interview defendantse
collect and verify information pertlgent
to bail setting and to present that in-
formation to the bail setting authority
in order to aid in the bail setting
decision. The agency often will follow
up with releasees to help_insure that
they will appear in courd. .
Bail Fund--A non-governmental organiza-
Tion, often commmnity based which seeks
o0 expand the number of people released
while awaiting trial. They post bond
for defendants at little or no cost to
the defendant if they were unsuccess-—
ful in talking the bail setting authority
into a low or nominal bond. In Pennsyl-
vania all bail funds use real estate to
back up their bonds and retain a cash
contingency fund to pay for the fev
failures to appear that they experience.
Bail Piece--An order obtained by a
Tondsman recommitting the bailee to
jail and relieving the bondsman from
responsibility under the bond. Sup-~
posed to be used when the bondsman
can demonstrate to the court that the
defendant is about to flee.
Bondsman, bondspeople, bond agent--Term
is used here in the broad sense, & per-
son who for profit, posts a bond with
the court in the amount required to al-~-
1low the defendant to be released. A
fee is charged for this service. Tech~-
nically in Pemmsylvania there are two
types of bondsmen:

1. 'pProfessional bondsmen' secure
their bond with an interest in real estate;

2, "Surety agent" secures the bopd
with an insurance policy issued by an in-
surance company. )
Unless specified otherwise the term "bonds-
man" covers both. )
Cash Deposit Release-~-A means of retalg-
Tng money security for bail but bypassing
the bail bondsman. Defendant or friends
post 8-10% (depending on local rule) of
the bail amount with the court. lpon
appearance the deposit, less a.se?v1ge
charge is returned or in some Jurlsdl?—;
tions applied to offset the defendant's
fine and court costse. .

Conditional Release--Usually means re-

Tease without rinancial smguri?y, but
the accused agrees to compxy‘ylth spec~-
ified conditions designed to increase (
the chances that the accused W1llﬂappear.
Examples--call in to bail agency ire-
quently, participate in a nargotlc§ re-
habilitation program, etc. Violation
of conditions can be grounds for termin-
;ztzgn:i;E—KnoWn in some other states

=5 "hold orders." Order from ano?her
jurisdiction or agency which requires
those holding a person in custody not

to release the defendant until thg mat-
ter at question is resolveq.. Until that
time the defendant 1is ineligible for
bail. Detainers may result f?om an
alleged parole or probation v1ola?1on,
unpaid court costs, being wanted in
another county or state or by the Feds.
1EAA, law Enforcement Assistance Ad-

nistration--The federal agency dis~
gzﬁziig Tunds under the 1968 Safe Streets
Act, as amended. IEAA funds in Penn-
sylvania are channelled'th?ough the
Governor's Justice CommlssioOrm.
Nominal Bond--Essentially the same as ,
Rolease on Recognizance (ROR) egcept T
that the traditional bond form 15 ?sed, -
a person or representative of a bail
agency signs as surety, and a $1.00
fee is charged. (Usually even that fee
is fictional.) If defendant flees ‘the
state the surety, or person appointed
by the surety has the same power as a
bondsman to retrieve the accused with-
out extradition proceedings. )
0.R. Program--Another term ftr bail
. agengy, but more clearly delineates
That the purpose of the agency is to
increase use of own recognlzance Te-
easesS.
éelease on Recognizance (R.Q.Ro)—-
Release of accused mntil trial based
on the accused's promise to appear.
No exchange of money ig required to
re the release. ]
§;§Zight Bond--A plain old fashioned
Bail bond whereby the accused must

.* arrange for security to cover the en-

] i 11y
tire bond amount set. That 1s usual
arranged by buying a bond from a bail

bondsman. o

- 11y used interchane-
Surety Bond--Usua
ably with gtraight" bond, although
technically it denotes a bond posted
by a surety agent.
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PENNSYLVANIA BAIL RULES

It may come as a shock to those
who travel from county to county ob-
serving the diversity of bail practices,
but Pennsylvania is governed by a uni-
form set of bail rules. The Riles of
Criminal Procedure starting at number
4000 were mandated by the Supreme
Court in 1973. Basically they define
the broad parameters within which lo-
cal courts must operate.

Thus, Rule 4006 authorizes per-
cent deposit bail in an amount not to
exceed 104 "in such local jurisdictions
as may provide." A lot of room is
left for local jurisdictions to tailor
their bail system to their particular
needs. Those interested in monitoring
the system however should frequently
refer back to the rules, for often
options exercised by local courts are
well beyond that allowed by the rules.

For instance, there is the problem
of some Allegheny County District Jus-
tices who set a $3,000 bond and require
that it be secured by a bondsman only
and not by property or other means
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