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Sentencing Requirements and Sentencing Practice in
Serious Offense Cases— An Overview of the Years
1973-76 and Analysis of Decisions by Public Prosecutors

The issue of sentencing disparity is seen from a different perspective in Europe, where

judicial discretion has been severely limited. This summary examines the issues in The
Netherlands.

By Dr. O. J. Zoomer
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Introduction The study provides a statistical overview of serious
erimes for the years in question, an analysis of eriminal
records, and an analysis of survey questionnaires com-
pleted by 94 prosecutors from various distriets.

In striving for greater consistency in sentencing,
the Research and Documentation Center of the Dutch Minis-
try of Justice has conducted & variety of studies over
the years. Research on sentencingbegan with the eollec-
tion of data on actual sentencing inequities in eriminal

cases and led to consideration qf the extent of the in- Statistics on offenses, offenders, and eriminal pro-
equities and of the factors affecting them, e.g., prose-

- ¢ ) le 3 cedures were gathered from case files on burglary, extor-
cutorial discretion and eriminal characteristies. A tion, armed robbery, manslaughter, murder, and rape for
series of reports treated such subjects as prosecution which sentences were imposed from 1973 through 1976.  The

- policies, imposition of preventive detention, and offend-

VS . . study concentrated on 1,527 records from Den Haag, Den
er characteristies relevant to prosecution decisions. Bosch, and Amsterdam.

Results of Statistical Analysis

Incor[?orating the findings of those. reports, this Not all districts and offenses studied were equally
study examined the course of Dutch sentencing trends from  représented. Most offenses occurred fewer than 50 times,
1973 to 1976, the sentencing differences for various  making any comparison of distriects swbject to reserva-
erimes, and the sentencing differences within distriets  ¢jons, In 90 percent of the cases, either conditional or
compared to among distriets. The study also sought to unconditional prison sentences were imposed; the remain-
determine whether these differences eould be attributed der consisted primarily of combinations of prison terms
to variations among districts in the type and SEriousness - with fines or with preventive detention. Over the study
of cases and what offense and offender characteristics period, the average severity of prison sentences in-
were correlated to sentence types and severity. Finally, creased or decreased slightly from year to year, paral-
disparities between the sentence demanded by the prosecu-  leling variations in the percentage of unconditional sen-
tor and the sentence actually imposed in the various dis- tences, i.e., sentences not swjeet to suspension or
tricts, as well as the role of individual prosecutors in-  reyision. = The variations in the type and severity of
volved in sentencing decisions, were assessed. sentences appeared to be a response to changes in the

1 number of crimes committed rather than the result of
; . policy changes.

De strafvordering en straftoemeting in gevaglen van zware erimi- Comparison of sentencing records by distriect re-
naliteit——Een overzicht van de jaren 1973-1976 en een analyse van . . : . _
de_beslissingen van officieren van justitie (NCJ 87677), 1981, vealed !narked differences in types and severity of fer.]
(Netherlands Ministry of Justice, Research and Documentation tences imposed. The same was true of the relat{unahlp
Center) Translated from the Dutch by Kathleen Dell'Orto. between sentences demanded and sentences actually imposed
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percent in Haarlem). However, the differences in the

" “‘degree to: which the two types of sentences diverged were S
. not-consistent: = the. dxsparlty was-large for some offen-
- ses and sm&ll for others. The differences in penaltxes

‘,between years were consrderably less pronounced

Preventxve detentxon, whxch can be. 1mposed by the :

prosecutor,, in serious cases and is of varying duration,

< is praeticed in Holland when justified by the circum- !
T fstances of the offense .. It was most common’in Hearlem

{92 percent)-and least common in Alkmaar (61 percent)
.The. high” preventive detention rate in Haarlem did not

m"appear to be associated with the relatively -high level o

of serious offenses or with a higher level of sentences

. demanded than ‘in ‘other distriets.’ However, the total :

- ‘percentage of unconditional ‘sentences in Haarlem. was one..
. of the mghest. Nor was the long duration of: preventive -
. detention in Den Haag and Den Boseh correlated to a high
ey frequency ‘of serious offenses or ahigh percentage of un=

" conditional sentences. The percentage of convicted of-

L (50 percent conformxty between sentenq es demanded and L
sentences actually imposed in Den Bosch compared to'18

fenders in preventive detention’ durmg the study ‘period -
i Tose from 76 percent 1n 1973 to 81 percent in 1976. -

Use of background reports was most frequent i Roer- i

" 'mond (82.5 percent) and least frequent in Amsterdam. 4.7
“percent). This- may explain the higher rate of suspended’ :

< or modified prison penalties and of speclal conditions - .-
" ordered in conjunction thh the sentence in Roermond than

in Amsterdam. e

Fmd mgs 1nd|cated that the court "tended toward the: "
i -_f;mldile" in senteneing decnsnors ' ‘When the maximum pen— _
.- alty for an offense was high, the power of diseretion in

S 1mposxng penalties was applied-liberally. The lower tlltle
: “maximum penalty, 'the less the dlscretlonary penalty -~ .. - :
) diverged f,f,’f,, theymaxxmum. The courts thus servedasa « acterlstlcs had ‘little ‘effect :on the severity of - the”
Jleifcorreetive mechanism when. penaltles demanded were far L
. above or below the average.. B e

To explam the wserved dxfferences in sentencmg,

E *offense and offender characteristics affecting the type
Co2and severlty of sentences were' examined. i The : analysxs:
' then. sought . to determine ‘influences: of districts and

“'years operating independently of offender ‘and offense
. characteristies. - The goal was to 1dent1fy disparities.in

the personahty of -the offender, ‘the.offender's. social

e e A B

.offenses-
' o The senousness of the offense was the most sxg-

sentence. ST

} Offense and' Offender Characterlstxcs. :
"4 Teast . sericus -offense considered, i.e., burglary were
/' the age of:the-offender and recidivism of importance. .
" These varigbles especially. influenced the kind of penalty‘ e
imposed.: /The value of the stolen items and possession of .
firearms were also sxgmfl cant factors in-burglary cases, -

'k o Lesser penaltles were mfluenced by other vari-
v ables relating to the offense ‘and the offender,
.g. s soclal cxrcumstances of the offender. '

e -In less serious cases, the possxbxl:tles for so-

cial rehabilitation ‘of ‘the  offender were more -

‘likely to be weighed agamst the: 'nterests of the
L vxctlm and of soclety : R

o Personalxty factors were more 1mportant than so~

"-eial factors in sentencmg decrslons for serxous -

-offenses.

= o : The effect of the v1ct1ms sxtuatnon on sentenc—,
" ingdecisions increased when the offender-victim

? fense was v1olent., . R

for' the offenses in question—burglary, extortxon, armed

roﬂ:ery, manslaughter, murder, and rape.

‘Contrary to expectatxons ‘the seriousness of the vietim's

The results indicated that the ‘seriousness of the offense

“in terms of financial damage and injury ‘affected the sen~ Ceate

: tence only ?;/‘zen the damage or: m]ury was 1ntent1onal
I the case ‘of mwder and manslalghter, v1ct1m char—

: penalty ~When attentlon was focused on attempts:alone,

" possession of .a - weapon and the: offender-vxctm relation= 5

; . ship, ‘rather. than the extent ‘of injuries, were. the" most’

sentencing poliey. Offense data studied-included type, -
- seriousiess, method of commission; and vietim character- . -
- isties. Classes of information on offenders encompassed

S cu-cumstances at the t1me of the offense, and ev1dence of
recxdlvxsm. I : S

The study made the followmg assumptlons for all"‘

nificant factor affectmg the severlty of the

. “The more seriousa cr:me, the less wexght was -
ngen to other faetors m sentenelng decxslons. :

"‘pelevant factors for sentenclng. Finally, three factors =

. 'were especially’ sngmflcant for  rape sentencing deci- . .

“sions: - whether more :than one sexual offense was in- '

volved, whether. the: rape was actual -or attempted ‘and o

“whether the offense was . .committed by one or several .-
In" -addition,  the location -of the offense, . e

“i.e.; whether inside a house or. outdoors, had a decnded L

-offenders.

unfluence on the kmd of penalty.

- and rape; the: ‘offenses “with: the least severe: penaltles.

5 categorles for classifying the severe penaltles, ied

" wuneconditional sentences of more than & year, which are
" "eommon for serious. offenses, 8&s: ‘opposed to a varietyof . -
“suspended and short-term unconditional sentences for
 Messer" offenses. | In addition, other factors, such as .
“individual personality differences ‘among prosecutors, may. .
‘influence ' severity of penaltles for- Messer" offenses EOE

more markedly than for serlous offenses.

" Other. Varnablas.

" confrontation was dxrect, especlally if the of— L

The study fmdmgs srbstantnated these assumpt:ons‘ :

‘Only' for the

“injuries had -little effect on sentencmg in extortion ...
eases and only a limited effect in armed rotbery cases. -

“In general, analysns establnshed that the severity“‘
of the penalty. could be predicted accurately fromrecord’ =~ .
_data=—more accurately than the type of penalty. These-" . .
venty of the penalty was least pred.ctable for: burglary e

" This situation is probably  the result of the broader

s e e o - ~ - !
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Legal procedures, such as preven—
- tive detention and background or psychiatric reports,

~"also affected sentencing,  probebly because ‘both these

procedural variables and the sentences.were influencedby

the same offense and offender characteristies. In the i
‘most. serious caseés in which a' psychiatric- report was
--deemed necessary, the type of offense was a determining -
. factor in deeisions to impose preventlve deténtion, and; -
" at a later stage, the type of crime also swayed decisions
- to-impose severe sentences such as long-term imprison-
..,ment. In eases of murder or manslaughter, preventive:

detentlon as a factor had predictive.value for: the kind
-but- not: the severity of penalty.

Sty As a vanable, the year of sentencmg was of little -
" ‘use in predicting penalties. When district was eonsid-
. ered as & variable, the kind of sentence was affectedby
- distriet for burglary,  extortion, and armed robbery, -
© ' while the severity of penalty was. ‘affected by district
- far murder, manslaughter; and rape. However, sentencing
-~ disparities withiin distriets were not of lesser magnitude
~...:"than among distriets. -For all offenses, a number of the -
" distriets differed in sentencing decisions, but the small
- number: of cases lnvolved made 1t xmpossnble to mterpret

. the fmdmgs. r

) Results From the Survey of Proucutors . o

2 For ‘other 'offenses, -
" preventive ‘detention _was more relevant to the severity
“than to the type of penalty. Lengthy preventive deten-

tion generally increased the severity of the penalty ’

- later nmposed. The decision of prosecutors to impose . :  ."
_preventive ~detention  thus. appeared to.play a- role in ooy
: later decnsnons regardmg penaltles. EAER e

o 4 ws1g'mf1cant general fmdmg of the survey ‘was
g that, in: most cases, few factors were welghed in sen-

“teneing decisions. . The factors consrdered relevant by .

. prosecutors were essentlally the same as those identified
~“in the study of records. Serlousness was almost always

‘cited, with: method of commission. (i.e.; with or without a

“:weapon). in secondplace. ‘In casés of murder, manslaugh-
-2 ter, 'and battery, the number of vietims and use of wea~.
"rf,:,fpons were especially important factors in determmmg ;

"erlme seriousness. Inaddition, the circumstances lead~

ing to the offense were sxgmfl cant as- mltlgatmg factors

« = for-rape and other violent erimes, along with seriousness. |

" 'of the.crime and injury to the vietim: Material serious- .|

““ness (i.e.; damages incurred and mjury to the vietim and -

. soejety); use of 8 ‘wespon, andpremeditation were aggra~

" vating factors ‘in -violent offenses.

gons :fenses such as burglary, serlousness, weapon use, and the

" 'degree of hard-core crlmmal involvement of the offender. -

"~ were decisive factors in sentencing decisions. The atti-

© 7 'tude of the offender was & relevant factor only in murder f :
L and manslaughter cases. RN ;

Asxde from the factors mentloned already, ery dnf—
L ferent factors played a role for each’ offense: The-same:
‘ ,factor\ was viewed: as ‘mitigating in one case and aggra-. i

coesvating in others. The influence of background or psycm- :

' “,l-‘atrlc reports was, llmnted. e :

i r The obJectxve for penaltles most commonly cnted by
" ;"J-Prosecutors was moral retrlbutlon,

Forproperty of- .

‘v tion with burglary, extortion, murder, and manslaughter., .

i G

pecrally 1n connec- e

:-The second most common objective, mentioned most fre- -

quently for rape and property offenses, was deterrence.
‘Treatment . and resocialization of the offender were named
as objectives primarily in connectich thh murder man-
slaughter, and rape. :

ngmflcant for-the purposes of this study was the

fact that the penalty first proposed by the public prose-:

“eutor was rarely modified after further review within the

‘prosecutor’s office or because of new 1ns1ghts gamed by :

Judges in court proceedmgs.

Concluslons

“ findings suggest that efforts to achieve a clear approach
to sentencing for serious offenses - is ‘necessary.” The

- hitherto accepted approach stresses, with some justifi-:
. catmn, the lmportance of individual sentences. - Accord-

.ing to this view, serious offenses do not lend themselves
to clearly directed judicial poliey: such cases are rel-
“atively rare, and different specifie factors are relevant

“to each case, Furthermore, aspects of the offender's
personalxty that have bearmg on eriminal responsxbxhty ,

must be taken mto consnderatxon.

The fmdmg/mat at least the level of the penalty

can be predlcted from' reports raised. doubts  about: just. -

= how effective individualized disposition of serious cases

s “is-in practice.  Although offender personality questions .
“and thus eriminal responsrbxlrty issues could be resolved .

through psychiatrie reports;. questnonnalre results indi=

ThlS study was expected to provide a pxcture of sen~-
tenclng practices for: certain serious crimes and to’
" ‘contribute to a more equitable sentencing pollcy. The

“ecate that: such reports ere used in.only half the cases._

Background reports are more common, but-are applied to

sentencmg decisions_even less frequently than are psy=- ‘

:-chiatrie reports. Consequently, attainment of consis-

teney in sentencing for serious offenses through such -

{
,‘_’.

‘that no two crimesare comparable. Offenses canbe divi-
~ded into categories of similar seriousness and type using
-criteria accepted within the public. prosecutor's offive,
~The pomts ‘of similarity can be determined from factors

‘relevant in sentencing. ‘The next step should be to as- .
-sign appropriate-. penaltles to each ‘of the categories -
- established. . For minor offenses such as driving under
. the influence, a limited number of factors for determin- "= '
~ing. categoms is used in settnng approprnate sentences. S
‘More complex cases require -consideration :of as ‘many RS
aspects ‘as - possible /by - prosecutors’ making sentencmg R

background and psychiatric reports’ cannot be regarded as :
g’possnble or even desnrable. f g5 e :

’I‘he alternatlve attackmg sentencmg dlsparltles on
& statnstncal level, requires- modification of the view -

~decisions. ‘However, some agreement must be reachedon

“the way in which various factors are to affect sentencing . o

declslons—for example; to-what degree youth should be

i ‘considered a mrtlgatmg clrcumstance for: a partlcular
offense category. . : ,
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e ;Ajp’ryacv:t‘i"calygbaid in sehténcu"r'gfdecxk'sylon(s;M‘)_uldbe;§ o
-+ list of relevant factors to be weighed. This list should . -

_include the factors'derived from repoits on offenses and

‘offenders as well as from psychiatric or background re- - :
. ports.referred to'in sentencing decisions. The factors

. can Be grouped under such headi

» - ‘offense." Such a list would allow the“proSecntqg's"o:fice"v

“ o desciibe offenses systematically.

. Even if a parti cular prosecutor does not L
:.an opinion in such detail,’ the confrontation of opinions = -
‘brought - about 'in"this fashion. would still represent a

.step toward uniform disposition. It is in, any case

© . can be grouped u ; ngs as "material serious-'
‘ness of the offense"- or "eircumstances leading to' the:

- The list would also allow the prosecutor to deter-

e

mine which factors ‘are significant for. sentencing and. L

. how much influence they should have on the sentence. -
choose to render

 essential that the decisions and the reasons for them be
- clearly defined. In this way, & system of relevant char- =~ .
.acteristics “and .,th'eb.,;appropri'qte pena;kt'i&ér'cgn'bej:dé-‘ :

_ veloped.









