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FOREWORD 

Among all other major crimes arson_~..ands alone as the least often and 

least lucce&fully prosecuted offense. Ineffective criminal statutes, inadequate 

investi~tion and inex.periericed arson prosecutors have all contributed to the 

problem~-For too l~ng arson has been ac~orded a state of "benip -nellect." , 

Now there is a new aware~esS of the need to combat arson at all levels, and 
<9 

steps are being taken which offer hope of true success. The "'lorida Legislature 

has revised Florida'li arson statute into what may be the toughest arson code in the 

country; major funding for inv~tigative resources and personnel has been provided 
':.-'--) 

through both public and private support; ~d special programs of instruction and 

assistaJ:lce to Florida's prosecutors are being made available, as evidenced by this 

project. 

This manual deesn't pretend to offer the solution to the problem of success­

ful mon prosecution. Hopefully, it will be a means to that end. It is intended 

to provide a source of specialized information on a crime most prosecutors 

never become familiar with. Some of the material will be well known to prosecutors­

from their experiences prosecuting other offenses; it is included· here to mow its 

application in an arson context. The balance of this manll~ will focus on material 

known. to only the more experienced arson prosecutor. Developing skilled pro­

secutors with an awareness of the special needs of an arson, prosecution is a major 

step forward in meeting the arson challenge. To that end this effort is directed. 

/) 

() 
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THE ARSON INVESTIGATION 

The investiption of the fire scene is without a doubt the moat critical 

period of time in the:,,~evelopment of an arson prosecution. Durine this period 

the f~ cause will ~: determined and physical evidence will be collected" for htter 

we at trial. Careful consideration must be given to the statutory authority and 

duty of officials to search the. fire SCene, the limitations on that authority and the 

prosecutor's role in the investigatory process. 

The relationship between the investigator and prosecutor is particularly 

crucial in an arson case. It is imperative, at a minimum, for the prosecutor to 

thorouplyfamiliarize himself or herself with the results of the investcation and 

wit.h the qualifications of the investigator involved. Because proof of an uson 0 

charge will often be based on circumstantial evidence, prosecutors who fail to 

acquaint themselves with essential facts well b2fore trial will almost Certainly face 

surprises and not guilty verdicts. 

This portion of the manual is designed to briefly introduce the pro.ecutor 

to basic techniques used in arson investieation, includinc cause and orilin~eter­

mination and methods used to ascertain the use of. accelerants. It will also 

present the statutory authority ot the State Fire Marshal to inftStiiatc the scene 

of a fll8 and will explain the appicable case law relating to fourth amendment 

rilhts in such a situation. A rue investigator's checklist .is included in the Appendix 

so that the prosecutor might cross reference the information received from the 

investiptOr to assure that all anticipated defense allegations will be fully answered. 

Finally, this aeetion will detail the prosecutor's actiYity durinatheiltyatiptioll, 

includinc his or her preparatioll of search warrants and supportinl afC'ICIaYits. 

{"" 

The investiptory authority UJ.the State Fire Manhal in Florida is derited 

from Chapter 633, Florida Statutes. Applicable aections include: 

633.01 Which proYides that tbeFire Mmbal shall enforce .tJl law. telatina 

lA...;...l 0 ...... _:0. _ .. _~< ... ~_~ ....... ~'" ...... ,",_..,_ -~., ....... "'<It ........ .,...- ~ .... '-.; ..... : ........... ." '" ~~ •• < '"' ... '" .. :... .. , ...... 'J," ••• " ....... - ..... "7.;~ ..... '"'' .-............... - ..... " ............ ' ...... - .. -........ -- - -- .... ,- - ...... _ ........ - .... _....,. '"' -- .. ~ 
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633.02 Which dictates that the State Fire Marshal "Shall appoint such lIents 

is may be necessary to carry out his desipated duties"; 

633.03·. Which is the basic authority and duty for the State Fire M~al to 

"inv.estilate the cause, origin, and circumstances ot every fire ... wherein property 

has been damaeed or destroyed where tillere is probable caUse to believe that the 

fire was the result of carelessness or desig,n." The section also provides for the Fire 

Marshal to make reports of all such investigations; 

633.101 Which provides broad authority for the Fire Marshal to take sworn 

testimony of all persons believed to have knowledle of facts of matters under 

investi,ation; to cause the arrest of emy p:arson 81ainst whom, in his opinion, 

sufficient evidence exists to charge an offense; to compel testimony in relation to 

a matter under investigation; to require production of books and papers; and to 

seize furniture and other parsonal property; 

633.111 Which details the Fire Marshal's duties to keep records of all fJl'eS 

investigated. All of the records kept by the Fire Marshal shall be deemed confi­

dential and not subject to subpoena unless the Fire Marshal consents to or a court 

requires disclosure. (Note, however, that in a criminal prosecution the rules of 

discovery still apply); 

633.13 Which gives the authorit.y possessed by the State Fire Marshal to 

desilllated qents; 

633.14 Whicb gives the State Fire Musbal and his agen~ "Authority to 

serve summonses, make 3l1e5ts, carry firearms and make searches and seizures" 

similar to the authority of the sheriff of the resp.~ctive countie5; 

633.175 Which gives the State Fire Marshal and his qents desipated PUlS\WIt 

to 633.02 authority to request information from insurance companies investigatiDI 

a fire 1011 and provides that the companies shall release such information without 

being subject to cmJ liability or criminal prosecution for such release. 

\ 

) 

) 
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TECHNIQUES AND ASPECTS OF INVESTIGATION 

. THE PROSECUOOR AT THE FIRE SCENE 

The prosecutor's involvement in im arSOn case l;hould not begin in the court­

room, it should begin at the fire scene. Becoming involved at the 'inception of the 

case is your best insurance of a proper investigation and .your best opportunity to 

fully understand the case you will ultimately be prosecuting. . 

Your function at the scene is, first, that of a coordinator between the several 

agencies of law enforcement and fire service involved. Hopefully you will have 

already planned out a course of action for each agency. The task force concept is 

designed for this approach, but if you have not organized a task force in your circuit 

at least meet with the heads of the various agencies to outline responsibilities at a 

fire scene. Then at the fire scene you can coordinate their respective efforts under 

the pre-designated guidelines. 

Of course, the primary objective at the fire scene is bringing the fire under 

control. Only then can the investigative process begin in earnest. But even in the 

process of controlling the fire, evidence may be uncovered which will be of great 

importance to your case. That evidence may be destroyed or rendered incapable of 

analysis during the fire-fighting process. Your presence can help ensure that no 

problem arises in that area. Again, advance planning is the best insurance. 
.). 

Once the fire is under control. the full-scale investigation can begin. The scene 

must, of course? be secured from the public. It must also .besecured from the. inter- 0 
. . 

ference of the building's"owners or occupants. You can fill a special role'by your 

presence. You will be .available to calni the distraught tenant and explain why he 

., can't go in his building while the investigation is ongoing; the fire and police 

personnel are going. to be busy doing the actual investigation. If his presence would 

disrupt the investigation, you will be able to tell the insistent tenant why t and how; 

you are going to forcibly prevent him from entering. 

Re~ember that your crime scene is tile essence of your arson cue - it will :;~~? 

yield nearly all tI.e evidence you are going to· have . Your presence can ensure that 'J 

all relevant evidence is seized; that it is lawfully seized; ,and that it is properly 

identified and preserved for analysis. Most fire personnel hav~n't rec~iyed general 
l\ ,e 

·trainmg in· seizure and preservation of e.vidence; mostpoliceperso~nel areIi't~\. 

i' 

! (I 

u 
'.1 
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familiar with the particularities ,of fire behavior and arson. You will know beSt 

: wba.titems have evidentiary v~lue. and how they may be seized. Afire Dl,arshalor 
, . 

arson eJnvestigator. if available .at the scene, can be of great assistance, rhpreServing 
, . .~,. .. " , 

'Eividen~'e~~;; 
-"">--

Recent Supreme Court decisions such asJhe Mincey and ~c_ir (treated 

it! 'depth. in a following section) have placed ,gew burdens o~ ~he state?s efforts ,at 

crimescene investigations. You, as the legal representative at the fire scene, must 

be prepared to address any such problems which arise. Your presence assures ihstimt 
, "/,",'" , , ' • J- " '. ..~;: 

i \response to questions or' warrant requirements and the ability to quickly secut:e a 

wru;rant if needed. If you ar~ nofiherefOr,legal~idance~;d,on'tco~plainwhenyou 
find a motion to suppress in your case file. 

called out toselecte<i:fires. Fires at hospitals, jails or schools; and fires where ~on 

, is suspect;d shouldbe'()n your call-out schedule~ Hopefully, you can develop a Doti';' 

fication system suited to~ YOl!lcircuit's needs as well as your individual needs and 

, ,abilities. 

CAUSE AND, ORIGIN DETERMINATION 
' .. 

- . , . ", .... '.~..,:'..!;''''':~.'::'.. \'~ . 

,The most critical instruction which can begiven'to}ire department personnel 

is topreaerve the 5Cerieduring the 'fire, immediately Btter theiire, and until exa-
. . - , - ,) . -~ 

millationir;complete. Oniyby examining a~curesc~~e 'ca~'the . investigator be 

suretha;evid.enceof the fire;scause a~dorjgirl is exactly.as 'it was during tbefire.1 

" Asc~rtainblgc~use and origin in .a partial destructIon fire firsfrequiresan 

examin~tion of the outside. of the structure. Notk.:e above windowsanrl doors to 

-d~termi~e~ile aieas of'most intense ,bUrning. This c~uldindica~apoint .of origin 
¢" ", 

or the }vind direction. If an overhead view ispo~ible,itwmgive tlieinveStigator. 

) 

) 



, gasoline cansJeft behind by an arsonist; , 
0'-

"Doors and windows should ~e checked frgmthE! ()iitside.Ifthe~,;is~l1def~e" 
<.'!j" 

of forced entry ,fire' departrnenfpersonnel should bequestioriedto veiifytheit . ~ ,;, - '. <. . . .... . :: q - ')., ': • .: ~ .•. -... ;<:', " , .. ~ 

. , ',~, ,'"method of entrY. If there is a foreedentry which firefighters" di'dnot cause, ,the 
'" " ',- . . c ~" . , ' . "" - _ - .... 

'''~fire' may "have ",been preceded~hy a bu.rglary.It'hlo other forcecl ent~ ,~ fuund~the 
. ." • 0 • 

, :fire cO,uldhave been set 'b~ 'sOmeone.who had a key. ' 



- ,: - '~'~~~'~"\~ '. "~., .• :~;:;:' ,~. t::, . " '" ~', - ~-.' , ,it," ".~l~) ~ ", ~:4,,~t~_·:'::· ~,-",.,:.,,: ... :::~',-J;",·j':.>",~\t~~~7:f,~~ ~>.;7 .. ~.:~,.~ .. '.:.:.\."~i~,·~~~ .. ~~:.',,.:· ... ":;o:'";,,~,::._:,.:,~,._fe:4-j...s.o:,,<ii:l2L.'~·~ 
- ~ 1<} '-'-' , ,~~ • ' .. - - - " ;1 ._.. G·-;', .:.-,~,';-. ' •. '. '. . ~', ,., ·'F .. J ,. '~'fl-; ',~' > ", ~, .', ":',",:<.,." ~';<' ~ _>;:~::~~'::.~.:.,S~~~·20I:i;i'~~~~·~-~~~~·.'~);'::~'~:''::2.:~~~<"~~,~-;;:;..'~ ";:..:i,·',;:..;':-_, ........ _ .... _"":._~ ........ _ .... __ .,~ .... "'!"-~~'ii 

<Fr:';';'~~~ ,,:": ~::·i~~;~L,L:':~:;f~d~x'l:iStii0.~~"::-="'- ,.: . " -, .Q 

" /"~~ -~-~I.A .... .?t V '! 
, -~:,Aj 
.7~;~;·'~il ~ 
!"" '" Otf 

;""11 (1 

;,.,.:1 
::~;"':)~t e 
C-,-:.::j~ 

iif'l~ . 
",. l~ 

~t~;r 
;,,:{~:A;i1 
·:)~tl : . ~ 

""', G 
:' ;~ ,'Itf 
,,,,.~ ':, 
~;':':'l' \ ... < " ~ 

" . 
"- ;:':,: 0 
'''- "'J~ 

".r:: .. i,:"'~;"'; ," 

.V.patter~·andtht(bo~tQ~. ~f the, VQftenpointstothe.origill.,H()~~~er,:if'afli!!Dm­

. :-ableJiijllid, i§.invol~ed. th~ Y\ViJlbeinv~rted,With the wide end difectedr~wiwl,the 
, .. . 

.,loblto! origin; 'and 

.'. (5)"Butn patterns ol~theflcior .Exce·~HonaUy dcrep char m~ht indicate it point 

. '\:;/of origin.' Also, inegulm::p~tterns such"asdeepJblisteringon .wood 'or 'blo~c&~shaped 
• '.,~ - • . ' • ' ,.":. ,._. • , • . • c, • , " • _ • 

. burns on concrete o~ tile Indicat~ the useotfla'mmable liquids.3 

beror~the fire. Placing furniture; dOQrsstu,"-d~anct other, materials inthe~original 
.' ' " ,.: 

"positions ·andexamining expOsed .surfaces of furil,itureand o{the.~strucfure. 'in 
. , .,. " ,"': .. ,' . . . . ... ", .... . ,;'. , .,' . .' "/:I ',,: ". - ~'.~.; : '. ";." " .~ . 

. relation ,to the furniture will . aid. in the origin' determin?tion.· /t:J>. nO.teciab9ve, ,tlu~ 

: .i'!lostsevelely burne,d surfaceswmpointt~ward thefjr~'sor~n~4: ' ' 
> .' '-'., .' .' ,..... ," "". .' -:..' " •• ;,.' '" • ·t.. .' . 

. After an area of origin has been determined, the inve$tigator can ascertain the· 
, c"'" ' , .., .". "." ,,~, :', ~ • • ". , .' ,- '. 

leyel ~f t,rigfu by examining the legs .offur~iture;bottoillsOf'sh~l~jng,ledges, ~d 

motildings. In many cases theJowestpoint of ch~ will be the pointOf~rigin;5 
.; ;:,,' , : . ,...,. . 0: 

'" . however, this is not always the case. Sometimes falling,bult~ing Qlat~rialcmifalsely 

. .indicate the lowest level of char. AlSo, because ~hepa~tem produc~'bY a fallen 

pi~ce ofbuming debr~ willcloselyrese~ble that Jeft byaPQ~r.of'tl~mable 
I • , , ,.-,,"', 

"'.liquid, aninvestigatQI"'s cQllchwion may' ~e en'oneOU$~ 6 
. y , 

Ausuillly valid .assumpti()n,is that existence'6fmultiple originsnfafire 
, . . '. .' ' " .. ' ., 

. .indica~s arson.Uow-ever,.3 fire whic~",fgniteSitems wJ1iCIl.burn .. ifjtensl~,noughto 
create t~o.~~· of equally .deep·~harwjll.ali;Q· create·tb~appe~~ce .. or.more than 

:o.ne origin.Whenpr~nted With. such' asitua~ion,'theinvestigator~~tagain 
cUuilyzethedirecd~noftbechar.IfthEl.path. of. chaii$cons~tent fr~Dlon~' 
'. ' . '." , -".', '.'" ." ..... -, ':':. . 

'~ppmnt brigin toth~otner, the probability is :tb.t:thef~.:$pread;Ifno'patbof 
'chatisevide~t,th~probabiJity:(;farson isincreased.1 . "0' .' ,,' .' 

':d~,all natUra)andaccide~tal ca_mU$t<~eibnlnated~TDeiDi~c9mnSofi 
.:.,.;.~.:'~~:,-<:":: .. : .:,,"':: 1 .':" •• ~' •• :':. ;',':> :- t.· ... :'._:..: ....•• ~: - .. ~-:.:~,.:' .. ": ••.• :.~:: .•.. :'._!, .•..... ~;._.-, .. :\~('.":~;,,.,.:: .. _ .':';. "''".:-'.' .. ', ' .. ," 

.:!~on~mce.ndiarY~cause$·lnclude: .·,(It. f~~tY:,I~triCid'sy~~',,(~f'·oVerlo~ed· . 

,-.' (!kcQitsi defectiJeswitcbes,.£ixtures; 'or ju~~iionbQl(eS,:o~.~·ij~terlQ~_~: blsu!ati~n);, .. · 
. (~).··~inting 'eqUipmentwhi~h·hasb~~:c~ei~~~.:~to~;t,.(3id~fetti~e···beatirig: 

,.o~l;'"):"'-,'.:;'.'.'::";' -: ....... : .. :. ;' .... ' _ .. :' " ..... , ';' .. .'.; - '<'.'",,";:.j:._. <, .... ':"'.' ',::~:, ;'";'-<;>.:.:> :~,,~: <.--.... :<-:~,.' .... :.~:. '. ' 
.,.<:~nits .. ()r"cl()tbing~ing :~ried~e~a.beaijr or fi.-e'p~~~;J4),(!.'.~JfiP~ 

~rriQkJpg'materiafs;arid (~)naturalca~\sucb,a$:I~~t~ikg:8 .' 
~ .' . . :: - .' . - .' " .- ,.' .. ,'.' '. :. :.,c. :',', ~.,',:' ':,'., ." ' . 

• d ::~':.:: :" 
',~. ,". ' 

?;:~:'~~~'k'~'~;~'i~:~'if.t;::~~ki;~;\),,~.~Pd~~6,:; .•.• (i.;7;;OR\}j~jn?<;;,,:~,~·:c;;~~ttt~./. ~.~::.e,:C'~.'~~J:f';'O;Y;;;'··~i{<.,\.'d;".I~ii~.~';';Hc~;~,;;~;;tj}~,~,l~~;I,!);!)%£gi.d~:' 
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'Al~hplJ.ghe!eetii(!?l~~y$tems causeless tbansevenpercent of all . ~tructural 

:,fir~;t~~ir: elimmat.onin tbePiroOf, ofmon is. eS$$ntiaI:',~::electrical fire is 

u?;~~lIYQb\'ious: flrst •. ~cOiiuootheoriginW,in <normally be '~lev!f,m~ked at 
, .' , ',' -,', , • • '~' • .,..<... • 

. '(the 'location at ,vliich 'some malfunction occuued;and secQnd, becatise ~urned 
."-" C I. 

jru;~lation and. w,ir4.(~aIli.ndj~~t~·<whether t~e'hea:t buildup was within the wire 

~) ~,; 

'EI~~tric,al . wir~-, w.hichiU'e,bu,nu~€libr()Ugh' frQm an ,external source will 
~ ., ~ 

aPPeBrpointed and irne~larlysbaped atthe.:ends. Wires which have shorted will 
, ' "" ' ' , .: .- ,,',; ,", - " .;, .,., "', 

j~$ulationon ,~shortedw~ :~willl~~'m frQm th~ ipsideout,leaving the jnsulation . 
. - '", -' .. -. '. :;'--' 

, 1/ 

,i\ft~r' naturaJimdac~i~~ntjlr cauSesha~e beenelimina~d as c,a,.s·fof
0

the . 

, '(ire,'theinv~tigatQr 'Sh~uld b~gincsealcbing f~tpositive proof olarson.lndiCations , ~ ,: '. . ::> . '" '. '. ~:' _ ,..,'.: _'_:' .. ".: -'-. '" .". > ~.' :.:./ - " •• " .' :' ' ." c :':: ',:' -". !' " .... , ' ;,' 

.. thataJire ·wasint~ritiornmyset include the ·~nt~nsityof the' fire and the color'of 
'., -' <'." • , ". -~ ,'" -, '.. ,- -- ", ~ '. ' 

·thesmok~~A.;rapid, intenSefi~' ina mtldern bUildinrindicaiesthe, J)fIe:of an 
," _'."." ', .. ":-'.,'.,:' ,_"'_,:~:- :-.... :.,.~··fJ-·.· .. ':.·· ..... .' ... _,/~;-~ :.' ~: " 

a(!~~lera,nt. White$Jl1Qke~arlyinthe~l~eindipates thep~$ence ofphOBPboluS; . 

'black 'smoke indicates thebumingofapetroleul11b~d·produc~;ana,reddiSb .. brQwn 

or yellow smoke is produced by the buming ofnjtr~lIulQ.~ .fibre'sulphurjc,or 
> ., '.' • -'. • ~ • - '.:~' ' , -', , 

nitric' or'hYdroctiloJ;ic' acid .. irD(~neofd the~~ubSt~c~ .~tf!gulartykepto~~e 
, .. , . " - .' , "","" , 

prern~S;"incendiarWncan be suspected. '0 !'. '. 

·\'The·,eolQr9f"the~,ri~es~a.gQodihdicatOi btihe' intensity ()fthe,"fi~c~l . 
~~;g;-~datiQn$are,asfoiiows: '. ,,' ~, 0, 

.\;i, . . . , _ , . .- '_ :', ;:.... ,~.: :, _ '. " '. ':" '." 

(l)reddiSb'g1ow::i$fB 'he~tofabou~500d~ centigrade;Y 
.' , .. -",:- :,' .' ,"--"".-: .. ;,'.,' '. ',' ':.' . p/! , ',' . .' '_ . - _ '.j ... 0 ':'. '.-'. ," ':' 

"(~)' !i~tredfiameindir.;i"a' '1I,~tdtibout lQOO4e~c~ntilrade:,(y,IU"clin1ay, '. 
, '. ~':.<' .. ". __ :.,' ':- .. _,- . '_: . ':. ';",. . <J .' -.: .' .. ,'r:;:" ' .. ~<, ~ '_ '.. "l!.' " • , ~ .' • 

• :; .~)l~l-!~di§!atj t~eu~of,a:~troleu,mproduct); .' 0 

':(3) ,a::¥~fiti\i"o:tiinlf~bas~ h'~~olabo~t 1110·~.~nt~(ie;ancl 
;:-i.,. ':." .. ;::::,:"':~,-"',:;., ... ,.,.'-' ,'';>f>'::,'' ~:'7:' .. :·.--, .. ~, ~'.'" _ .. :·.:.;..C .~\,.-,-:, . =', "'_. "0",.,_:>_" ,. \.c 

. ,c{4iJ.'a 1!hi~hot;fia~~ .. 'in~caMpltei'P"ratureQ( a;.~~~tl500'd~'~riti(r"e . 

.•...... ~;~:;;~ ••• ~~.b~~~'~y~~~j~t~~jf 
~, 'Iltfr~pat~r,nS'in.·f!~a~w09d: ·wj~l~'ind,ic .. tef.~~.f!c"mttn$ity :of,thff~~' 

.·~)i~t~~~;,·'~t"'c;.~~~t6~;' .. pa~~~~,)l~~ars .In.~ lY,~·,~~i~~·:h~···'.~~ .. :bu~~~ •. , .... 

o 

(J 
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'Deep, beavy alligatoring suggests an intense fire and a rapid build-up of heat. 

Finally ,a light baked crazing appean; from long exposure to a low heat.!1 

The elimination of natural and accidental cauSes, the char patterns, the color 
',j .. 

,," of the smoke~ and the color of the fire itself may all indicate whether a fire is of 

incendiary Qrigin. However, the most conclusive evidence o~;r an arsonous fire is 

"thediseoveryof an ignition device, a "plant" which is ~a,terial placed around 
, '/ I, 

the ignition device to feed the fire, or a "booster" whichJc(~mmonlY a flammable 

liquid. Also indicative ora set fire is the discovery of "trailers" which. are used, to 

spread the fire to various "plants" located throughout a structure. 

Commonly used ignition devices include candles, ~atches,electric heating 
'I 

elements, and various chemicals. ,Newspapers, wood shalrings, rags, curtains, and 

excelsi~r are often ru;~ toinitiaily fuel the fire, and rope ~hade of rags or newspaper 

soaked with an accelerant or just a trail of flammable l,iquid alone are commonly 

used as trailers.12 Ignition devices,' plants, and trailers are seldom completely 

destroyed in a blaze, and if a flammable liquid has been used, traces can almost 

always be detected. 

SAMPLING AND PRESERVATION OF EVIDENCE 

If an arson investigator finds evidence of arson at a fire scene -especially 

the presence of flammable liqUids - samples shol~ld definitely be' taken for 
Ii 

laboratory analysis. After taking the necessary san~ples. their preservation is as 

important to an arson case as the determination that the fire was of incendwY 

'~origin. Without clearl~ documented, uncontaminated evidence there is no case. 

When taking samples or other evidence from a file scene, the containers in 

which they are placed should be labeled and sealed. Note on tb.)bil~ls who found 

the evidence, exactly" where 'it was fOl1nd il,l the buiicling~ the date, time, ~d any 

~yewitneti6eS present.13 Enclolle, different samples in separate cont~ners; saUd 
.• ' I', 

evidence with pos$ible fingerprints migbtbe suspended in a bolt to minimize the 

possibilitythat~he 'prints will be;destroyed.14 

One authp,rsuaests following tbej;esteps when. evidence is discovered at a 

nre scene: 

) 

) 
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{Il 'ftao&oInpb the eridenc:e in tie exact.location in which. it's found. -.. ;::,' 

(2)' T.b ... 01. solid nidence, such u charred, wood, aad:pIaee .... ~. " , 
1. • clliu, .ir-t.iPt eoatainers. (A DeW, emtpy one-quri ~t eo .orb ..... ). 

TIle ,,&aiM! sIIouId be labeled with. ·tIl&iDwst~'1 DaIH, com,., 01' 
"'blleDC; Iocatioa from· which the sample.w. taken; date Oft wtiicJl',~ 
sample". taken; address and date or the fire. 

(3) cCoad~t buzn ~ts on .~1e. n~abIe liquids ·.fO~ a~ .~. ~~ 
. A. bum tea is, performed by IIDIDlY_ {»Ourwe some. ·of the. liquid mto • ..an: 
coataiDer ou .. the bulldiDe IDCllilhtiDc it. If the liquidb~ the .iJmIIti.. 
pa' caD' testify to this fact in. Co.urt. A umple of the· liquid lIaOuld'aIaD be 
jIaeed'iD anairticbt vial ad .ot ~. a~rato~for ~ft!iionYsaulylil; 
.the results of the analysis will confmn the mvest.tor s rmcbnp. 

Types of materials_hieb migbtbecollected· for later· an2l~sis ue;ignition 

cIerices such AI rUle traiien, candles, wjc:ks, or laP;,ash debris from prohableorilins 

and from JeYeraI other spots; lliOil samples (which m.yhaye been saturated, by 

accelen.Dti); a ~.mole typicailYlSSOCiatedwith traditiMal criminal ID.festj.. 

ptions,such as bair, cic)thing, rmgerprints, or blOQdstains; plaster, upholstery, 
.'~ 

or wood which may have been saturated with fI~mables (collect any stained 

pieces);.,and any took or pieces of metal at the fire scene. 

All evidence suspected of containing accelerant traces sh~uld be .sealed !W' 
air-tilht. clean paint cans. "Liqujds shpuld be eollected in air~tilht 11M(; bottles at 

absorbed onto a.dean cloth mQ'pllcecliD an' air-tight cODWner/~Nfift .. plastie· 

co:ntainers since they are petroleum based oand:., will obfuscate the ~ 0.( 

a~celennts.l6 • 

As in til erimblal prosecutioM,the chain: of custody question .eueatial. . ~ 

. The State muat proye that the evidence heinc mtk~~" at tria! is the .... 
. ~ ~;:c-. " 

evi>:lenC4t, in its origmal condition, wbichwastaienfromlhe,;.,fuesceue. The ~ 

clition must eall .. a wibJess each pes,"IOD nob. handled ~eYidence- to" fAlItify 

tbatft _not been altered in form. After I) .,ieee at pJI"'" fticIeDee· ........ iD 

.. lit-tiPt ~teiBer udlabeled by the in.ipter,it ihould be buMtW bj .• 
, _. ._. ___ .0. __ • 

fe ••. ~. '. ,..... Purittlthe' triaI·.it·1ri!l·§»: .MCIII&I'J' to trafe neb .piece. of 

... if tb8 ;pn.weeU&I(.'.t"'ODY that the ftideDee: ~ 
.. ,. ~ ... '_·'_';o~~·a. "~" cIef_ attomeY ·needS ,ely toe_a 

........ ~'* 'iMO· • .... 'i..-'. mind.' to itaoo~. ft_. anum 
,", __ 'iQ' 'aeeo .... ·,'jf· AnUlllber of' 1ri~ 'Wfft myol_ tor acll pieeeof 

.,~. 

p.- . # u; ~ I 

~ , 
~ :'; 

4Xt r-"··· ...... ~ 
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Ideally. the iovestigatoi who, collects the eYidence. mould depoSit it witbthe 
, . 

~ evidcmce room clei:k and should accompany the evidence to trial. 

Annal note of caution: All evidence .bi~b is to be presented at trial must 

have .been legaUy taken from the scene. Investigators should be familiar' with the 

recent laws of search and. seizure which win be covered later in this manual. 

ASCERTAINING THE USE OF AN ACCELERANT' 

~ammable liquids are commonly used to commit arson. If th~ investigator 

suspectscthe. presence of a flammable liquid, it is essential that the physical evidence 

be.' chemically analyzed to establish that fad. The investigator may testify to the 

odor of flammable liquid at the fire; bow~ver, his testimony should be corrobOrated 

by the testimony of the analyst who examined the evidence. 

Although the human nose is fairly sensitive to many fire .accelerant vapors, 
(,' r ,-

it may suffer olfactory fatigue from prolonged exposure to such vapors:'Further, 

theodo! ~f IU'e accelerant may .be masked by other strong odors .such as that . 

pC burnt debris.17 Bec~l\se an investigator's sense of smell may be questioned at 

trial, it is well to substantiate the existence of accelerant vapors with a mechanical 

device. The most common device which is uSed at the fire scene is the hydrocarbon 

detector or "sniffer.nI8 

There are two main typ,r-; of hydrocarbon fuelS: .• ia~ural .gaS and petroleum. 

Petrol~um may be distiJied to prqdu,* petroleulQ ether,gasollnet kerosene, vaseline, 
, t", n '~~ 

par-dfin, ruldwax. 

Although gasoline is more volatile, kerosene has long ~n popular with 

persons'~ttin~ fireS deliberately. Kerosene vaporizes less quickly ,and presents 

Jess dancer' ~of . explosion. It often allows an anonist toaccQmplish complete 

destructio~ ";hile '~~i;iZin, the pbysical dangerinvolved.19 

A hydrocarbon. detector can be Liiseu, to detect the presence of ,HOliDe or 

kerosene. However, it must be used lOOn titer the tireilextinguisbed. The device 
, 

operale!, bydetectilll fuma froar nammable liquids. The more volatUe the fuel, 
I, " 

the more quickly it ~yapora.tes, awiif the time between the fire and the iny_tieation 
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carbon detector can be an excellent indicator of where samples should ba coDeeted. . . ("" 

. A pocitivere~iDlindica~ thetDeed for a laboratory tes~. 21 ' 
• " - D 

'Most labontory tntin, done with respect tofWnmabie liquid detection is 
~ - . 

accompled.ed through the use 9f a gas chro~atograph.22 Developect around 1960, 

the device·is' hilhly efficient in, separating ,gases or vapo~ized liqu,ds as' they ~ 
<""-'~i';==-"'~'--~ied throulha long, tbin colt,lmn. The sample of the suspected accelerant is in-

~::o..~ -

jected into~-tlle'column or tube with 'an "inert gas such as helium, which is used to 

separate ,the various chemical components of the samp18and carry them through 

the tube. The components are m~asured as they emerge from the tube. 

The. gas chromatpgrapb method of accelerant detection determines how many (; 

. different components 'ate: involved ,in ,a mixture, as well: as:,the,quantity ~feach n 

component. Mter a sampleis' separated into its different .chemicals /~I:tile still in 

the tuoop. the cbemicals, emerge at diffeJ.:ent times. The number of " cOln~onents 

and the quantity of each; is recorded by means of a, thermal conductivity, ~~tector, . 
CJ .: ' 

which produc~ a readout similar to that ofa polygraph. Once th~ com~onents 
o 

of a sample have been recorded tliey .maybe iden:tifi~'by comparison. to readouts 

of various lmown substances. 

As noted, the testimony of the laboratory analyst will 5ubstantiallybolster 

the "inves~igator's ownobservaijons. If a thorough, accurate!ab analysis is ~one,. 

proof of the existence of- an' accelerant,. might well be left entirely to 'the analyst, 
" . . 

with the investigator describing only the location from which' 't~e samples were 
(;". 

taken. 

EVIDENCE DOCUMENTATION - PHOTOGRAPHY AND SKETCHES ' 

Photoanphy, properly done, is an indispensable' toOl in the ,proeecutiooo! 

anon. An anon investiPtor will.swely testify iD c,ourt to conditions at ~ ~. 
~. . 

.hiChled'"J~im or her to be~e,thefire was ·of incendiary QricjD. Phototrapha 

and skete~~i¥n!, clU'ify m~y terms, aJld~vestiiatift teehDiqueswith'-"hich til," 0 
'~I ' ., , • ~ .-

jlUors:will be un:familjar. 

"Fint,pbotOllaphic equipm~nt l.ISed·by. ~e 8l$O~ investigat~ should .,..uJpte, 

,d linless ~he or she is also an' expert in its operation. The UR of telephoto or wide 
v 

anlleJen" litayresultin the photQs being declared,inHmillib,~e:,. evic1enceif 

theifouse'cannotbe justified. O~ f!xperience4investilator relies~imm.myon .a 
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the structurepbotographed. If the photo is taken outside of the buildiDI, the note-

book entry should also include where the photo was taken and what side of the 

buildU:ae (i.e., northeast side) was photographed. Also inchsde the pertinent' PQints 

which. the photograph is intended to convey. If an instmt deye!opinc camera . 
is used, the infonnationshould be written directly Oli the back of tilepboto. 

An investigator should never be frugal with film. Although aprosecuto~ will 
" 

limit the number of pictures to those w:hich are releYIDt~ every potential piece 

of evidence should be photographed. 

Subjects of the photoerapily might include: complete, interior and extftior 

views of the building (pieced together from several pbotos);tbe daection of char; 
. 

tbepo.~ ·oforigin and the area below tbe point of orilin; all windows, with par-

ticular emphasis Gn the condition olthegJass(which may indicate a fire's intensity); 

electric elockswbicb have stopped, indicating the time of the fire; and in a bUliness 

edablisbment, the stock supply, especially if it is Uncommonly low. 2fj 

tr"~ if Yisible evidence of an ignition deYjce, a trajler or a plant remaiDs in 

the r~ tt.bri&,photopaph it. A ,picture can simplify exp!aaatioD and bolster an 
,c, ;, ' 

inftltiptor's credibility at trial. 
i! 

Ira .~. to ph~tos takea~after the fire is put out, cOI~r pbotoeapb, durinl 

the r,. .. ~borate later trill testimony on the. color of ~, type of smoke, 

directionopPolite of wind direction would certaiDiyindicate the use of an 

aceelenal or a ;mmranpdopeninl of doon and _Out., ... to elUte uanatural 

drafts. 26 Pbf;K.o;. of the .eHll c ..... of the fire may .. ' ~Ip pinpoint the fue's· 

II 
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In addition, fire scenes should be thorouply sketched to proyid~ a baSiS 'lor 

comparison' ofoiocations of evidence with the photopaphs .taken. Sketches can 
.. 

prove invaluable at trial when 4he arson. investigator is establishine the. corpUs 

delicti of the fire. They can. show the locations, relationships, ind distances bet­

ween separate fires within the building. to clarify and mabstantiaw the inftltilator's 

Ytestimony concerning cause and oricin. This Is especially so if multiple rues of 

independent origin are discovered. 

As in the case of any demonstrative expert testimony, diagran:as of the file 
iJ 

scene should. be professional .Iookinl and prepared in advance. Often the building " 
'1\ 

plans can be procured from the building department to verify on-site measurements '~ 

and aid in preparation of the evidence. Finally, diagrams should be drawn to· scale 
" and clearly ,labeled to facilitate the jury's understanding of the information 

sought to be conveyed.27 
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25. J. Sanae.to, supra note 3, at 22;.23. 

26~ S. Sansone, IY!!! note 24" at § 12.28. 
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• ,'.1' '-' SEARCH AND SEIZURE 

. ".0 .. . " 

~. the inftltiptory authority of the State Fire Manbal mel his 

qmu ii, -.bibbed in Chapter 633 of the Florida Statutes, the inyestiption 
f!-

must ~ proceed in • manner which will ultimately make eYiclence 

ptbaNd.Qf ...... to the pftlleCution. The rue inftltiptor should know of the 

..... limitatioaaOD the search and seizure of physical nidence and be aware 

of what is apeeted of him at maIo It is the prosecutor's duty to familiarize 

invest~ton • to when such warrants will be required and precisely what proof 

requireulleDta ~ myolVE,) in each element of arson. 
" . 

THE REASONABLE EXPECTATION OF PRIVACY TEST 

The Jaw of search IJld seizure incrimiIW cases rewolves around the land­

muko cue of Katz y. United States,1" which initiated the cunent standud for 

warrantless .arches and seizmes.A1though the fourth amendment assures that 

"The richt of' ..,ple to he secure in their pellODS, houses. papers, and effects, 
>0 

agaiastumeuonable .arches and IJei:'£UIeS, shall not he violated" unIes • warrant 

is . ..,.. bUedoapmbable "we.2 It was Katz which dermed the standml of 

rea~ that hu lO,emed haw 4!l!foreement off~iak Since. 

IDKatz, the Sup.eme Court considered the admillibility of a leConiing 

of • teJeplloae CODYenatiq,n made by the defendanto The tape reconler had 

.,..placetlon top.of~ the telephone booth from ,!bieh the call .as made, and 

no physical eaUywamacie into tile booth to obtain the recordinl.3 

,.... ~\. deputed fmm the principle enuociat,.J: in Olmstead y. United 

"" .. iI;:bc.w-anv" United States5 that .a.nl • physical eagy to ... 

nideaee,lIOfourtil 'ameadment protection w .. violated.6 Katz .. rathel, was 
~ . .-
~. :ODu.e' bIIis'of'in.tllerthe defendant had • ''reMoaable expectation 

-,," ,".' . "" II 

. ,Of ~ :""',~ 'iDtruIion"i!I' the act of ~Iitlelft rather' 
'. ". .' .':" ~<:'>"," ." ~ '. 7 
/,tba ~·;tt.t.~~:~~~w~;~., collltitytioDaUy ,protected uea. The 

\l~, ... 'X.",~'~~,'.F .t~ioDand le,_.h. cODO:tiora.8 
,\\" <_:.,._., ., ••.... ' ... ' ..... ,~.:: ..... :.~."'.,' ((~.....-'. -f". 

~~,~(~.'~ta~'~ .'~n'l expectati.-. of privacy'be reaonable. 

'.:'W~~~.t)~.xceptioM exist· to the wanat requirement, nen in lit ... 
• ,. < '. ",. -.' '-.;.~ , 

. . . ,. . I 
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tlons which would normally present such .a reasonable' expectation. Especially., ' 

relevant to our interests are the plain 'view doctrine and the emereency situation 

or exiaent circumstances doctrine. 

MICHIGAN v. TYLER AND MINCEY v. ARIZONA 

The recent cases of Michigan v, Tyler9 and Mincey v. Arizona10 represent . . 
'. . .. ,-", ......... 

the United States Supreme Court's latest interpretations on the reasOnableness 

of warrant:Iess .searches and seizures. In each case the"r~~pective, state argued that 

an exigency or emergency existed which served to jUstify the extensive search 

and seizurE! for which no warrant or consent was obtained. 

In Mincey, the Arizona~~Supreme Court created a "murder scene exception" 

to the warxant requirement prescribed by the fourth filitd fourteenth amendments. 

The case imrolved a typical 'crime scene ·investigatioi{~hi~h~f;el,l1med(ro~.a shoot-

out between a suspected drug dealer and a narcoticsagent~ 11 

After 2trranging to buy a quantity of heroin from the defendant, the narcotics 
... 

agent and several otherpl~inclothes policemen went to the defendant's apartment 

to effectuatle his arrest. The agent and the defendant became involved in a sbootout 
i ~ ~ 

in' which thle officer was fatally wounded. The other policemen secured the apart-

ment, and iii homicide team arrived in approximately ten minutes to begin an' 

exhaustive investigation which lasted four days.12 

Mincey was convicted of murder, assault, and three counts involving narcotics 

offenses. The evidence uSf;'tl against him at trial was gathered during the four-day 
\ ') . 

search of hili apartment.13 Although the Arizona Supreme 'Court reversed the mur-
(I :' 

der and IISlultconvictions because Of improper jury instructions,r,it upbebl the 

warrandeu lsearch and seizure of the evidence as, being purSuant to "estabJisbing 

the circUlDit.ances of death or 'relevant to motive ~nd intent~' ,,14 , , '" 
. ..... ", .: /'1 ' . .; ~ _i 

The SUpreme Court o(ound that the Arizona pourt~'ad enoneous1¥{establjSbed 
, .'. \:: . ',:/~ 

an addition," exception to the warrant .requirern~nt of'·~he fourth/amendment. 
> • "'t.:~'.. ____ .':.:-.;';::-f~' ,~ , 

While recolIllizing . the right of law enforcement officers to~~nd to .emergency 
o " . . : ' " , 5:;" 

situations, the Court held that a possibl~ homicide presented noexigency'beyond ' . 

that which would jusiify a "prom'pt warranth~S$ search of the area to.·see if thert' . 
,I • • 

are other victims or if a killer js still on the premises. The need to protector 

b 

) 

,. «, .. _ .. jt. .... .. ~ ___ ..... __ ."'_ ............. __ ... .: __ ..... ~.- ......... _ri<"'_" _ ... -. ~.- ~- .",- ....... ~-- ........... -,.,..- ... ~.~ ... -,., ........... ".;'-""'-.. "--'-" - .. _ ............ "" ......... "':"'"."'! .... - .. ~ -,..., ·•· .... ~:"''"';" .. ,-..t~2~ ..... ~ ..... ~ ..... ,.._.-.... . 
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preserve U(eoravoillserious injury is jUstifi~atioil for what would Qtherwise be-

:::~Ue~f;ahse~t' .~. exj~ncy or emergency.~115The Court [.lund thatthe"m~er 
se~li£i excepti~n"to thew~rrailtfeq~irementwas constitutionally impermissible, 

unbridle~discretion upon the individual officer to interpret 
such. terms as "reasollable . . . search", "serious. pt!rsonalinjury 
wiUi the likelihood 'of death . where there is reason to suspect 
foutplay", and "reasonable period." It is preciselythiskmdof 
Judgmentaiassessment of the rea59nablenesSand !i$0pe of a .' 
propsed .search that the Fourth Amendment regu~be made 

..... ·,bya.neutra) and objective magistrate, n.ot a pOlice officer.I6. 

Mincey is indicative of the 'vMnd of)SUprem:Co~t deciSi~~$ in~rpreting" 
warrantless searches and seiz~ in ·emergency situations. In·Micblgan v.Tyler.l~ .. 
the Court als<i"-'E?~ with the reaspnableness of se~rches CUldseiiures. Th~ decision 

is'df great im~'dr,<._)e.especiaUY to '-tho~ personsin;olved -in arsoninvestigation~.-
The Court in ~ani!lyzed the re~onaJ:Jlenessof a warrantleSs,non-consensual 

. '1 " . . 

~arch and seizure in light of the enigencies of a fire. scen~ . emergency. . 

TheJfyler caseinvolv~jj a s~pi~iOi/v; mid~ig~t tire in'~lfurniture stor~ located . 
. .: '. \ , _' -, /: 0 ' • ':' . • ,I. ~~" '~: .• 

0,0 in Oakl~dC<?,unty, MicMgan. The fir;ewas subd~ed in the early morri~~ghQuis • 
. ' . ':. ' ... _~~:. : '. .' d'. . '-: "~",," ~ .' 

, and, althQugh two plastic containers oftlammableliquid W(!le fou~din the bUilding, 

.. " investigators- the fire chief .anda p~~1icedetective -ab.andoned~heir effort' because 
'. 1,\. ..1 . 

of excessive smoke andsu:am. "Fi1rfighters;"and investig~t~rs left'the scene un-

attended at 4:00a.m. and took tli/e two containers to ,the fire station.IS 
. I' ,1 . 

The fire chief and assistant fire chief returned to the scene at 8:00 a.m., ... ... ... -....... J ..... ...... . . ",' 
made a b~ief examinati.o~ and left} rrheassistantchief returned at 9;00 a.m. with 

~~ ~. 

the' police'detective ClOd' found bits .of tape which s~ggested a fuse traiL After leaving 
i: 

to olltain toOls; the two ieturned and removedp~ecesof carpet and parts of a stair:-
,;'. . .•.. " .' .... .....• .... < . J\'. ...... ..•. , 
.".' way· to preserve evidEm~eof bq.rnmarksindicat~~eof ars'On. Noc.onsent frpm .the 

<"', . ':: \. >:.J' :' _', .' ,f,. '.~'-~ '>. .-',' '. . _ "., >;) • , :.-' :" 

•. defendanklessee 'ofthc building was.olitiUDect. nor Was .a$68fch warrant procured; 

, Several" other .watiantlessinspectioils "ofthepremise$ .followed :... ~ne· as lrilng 

.' 'as twenty-five dayl, af~~rtbefire7"": "duriilgw~ich vario~ ~~iidencew~collecied 
,i' _ 

i}aridopinioDS ':were formed _which.'werelaterllsedagainstthe defendant inbisl trial .-

fOr~g}9< .. ' •..• ',,", .. ... •.. ' .. ' .• • . . 
In Tylel', the Supreme Court held th~~t .the. warrantless inspection a~d, seizure 

Qf eviden~~ '«)bt~ined th~morninfI alter the-firecollld··be . usec:[agilinst the ;defendcmt., v,; 

'" p.;-, , •.. ~. ~,\' 
~._ ... -..... ,~',... ..... : .......... :.. .... ,_w.~_...;.;.. ''''''''''-''- ",-"~~:~'7"~' ~ .. , .. , .... ~~ ............. ,..,.- --:~~'--~-"'''';':-'~;::'' -"''''~'.'':''~", ..... ,;.: .. »..,. .... ~ . ..,.-:.~,.... ..;. . .;~ :'::-'"'---~'",''''''''''' ~-"""':''':'~ ..... ~~-:--,.; .. "~ ...... ~: ... -- .... ';... 
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THE EMERGENCY EXCEPrlONG' 



, . ~'.' _'" .~, ." .. -'. " .', .... _.:.',:.:'.~...:~ -', ._'\t,'. ,_ .. :- ..... :'_.'" >, ., ..... ',-.'.' .... ~ . .:~ ... ~.'~:t·- ..... '._",~~" . ·' ...... ".17' .. sit~~tions which .. 1V?lll~.~,with,in ·'teMonable· 'eX~tati~~ of Pri~~Cy~.,~.,~er::,· •. 
. ' . vt.Califomiat 25 the wan;antless ~~ua:e ofmarijuma;"asupbeld beC,all.of~ 

. '~xigel1t .Circ~msta~c~'· ~~ated,~y Its"pI'9~able' 'distr~bution o,r·.·c~~cetli~e~t. ....' " 

The eme..gericY:do~iriRe 'hasf~y'nd::~supportin' ;~~hFlorid. an~Io~et'!; 
fed~r~lcouris~tJllited;States~. 'Barone.held "t,"atscr.e~sintberiight::~!~ . 

a sufficient emergency lor officers to :,enterWithhut .~ "arrant md~~sii~ . 

. quentlyseize,evidence. 26 In W,!bster t <State~~.lic.evi~wed:( moti()ij)~:~y, t 

exist "within the me~mgof the:exige~cy rulew~enevel'Polic,e::·h.v:e credible,· .... ·· 

','infprmatioll . tIla~' anllnn~turalde~tbh~pccuned, 'Of .maYha~'occ~. ~~27'~"f~;: . 

. '\VebstelJ~beia'the 'rig~toLP~nt>e 'toen~rinsucll' asituati()n;28Th~~ltlgency, 
)!_~'." ." ''':','.~_;: - " '. :..-_.' ~:, .• ' •.• },'_ ' .>'. ;.::'. ,t:. ";' '.' .-::' ., .......... ~ .. : ::-" .•...... :.":,:~,.:" ..• ~ 

. created by' thejmmineittdestructio1i:of.eviden~e .i$cloSelyx¢latedtP'. th~& c~'ilted . 
".;-:,",' ~·',··',.·t·;'·.-,.,~" '. - \' .. ".' .. ,,,:~;_, .. _ :',~ .. ' .... ' .'.; .. ;:.,.".". ~:::'.,", _ .' .-.: ..... -;' .. ,':;. ',;,' -: .. :<~ ... '~~'.'~,. ,- .. _".'_ 

by a Jire. 1\s noted, tJje SUPlelQ,e Court!n 1wiichiganv. ;,J.~ylernreognize'd :th,~.clezU' 

. exceptio~ .. totheentry warrant 'req~ire~ent . presentedJ)yatikScenee~~~ilCY 
'and'jn~ludedtheinve&ti~atiOnijf the :fire . scene' .a$"part ol.the~xigency~ 

" "'4 "b!l!Jling b~iidibg"'~learlyprese,n~anexige~cy . of'sufficlent ' ........ . 
p~oportions to·~~n~er a V!arrantl~S$ en~ .:.'rea.c;onabl$.~' :Jnd~, /\" 

. ·ltwol.l1ddefY:~a$o!l tosupp~thatfnen:~n,mw;t ~ure"a:w«n1.1)Jlt ., ';~ 
or. con,sentbefore!.enteririg a bUl1iingstructure ·toput out~Jj~Et .. · •. ~.. . 

. ,~-

.; •. ~. Fhe .officials 2iecb~gednot only witht;xting\iishingfi~,' l,:mt 
with fiJ]dmgtbejr.;cau~,:Promptd~teJ'miriati9n of the fire'S91'igin. 
may bei.'n~~~:t9 preY~ntitsrecJ1~n.Ce.~througb~~e. .detect~~n 
of contlDum~dange(S : such. as. faulty. wln~g. ora defectIve fu~a~[ 
Imm~diate inveSt~gation'mayalso '.' be necf,~ to! .·pJ"eserve evidence 
fromin.t,l!ntional or accid<mtal. destruction •. ~ .. Fofthesereasoruv~' .. 
officialS needno·wartant to remain in" abuiJding Iota reaoomibJ1lS .'. " 

.' .' . time to Oinvestiage tbecauseof'abl82!eafteri~bas ~nextiniUlShed.29, 
~ • --_" ,'. ' '.\~ ': :)., _. : J ":',1. -.C .,... --. _ ... ', ' •• '. ~ .., • 1'1 '.'., : " , ::. :.~ , ~5 :>,,' .' .:' . ."'- : .: ... ' . L .. 

.. :~~CoW1; ·.~hel~. thatsei~ureofevidencemade. dUl'inJsllcha. search i$ ~oQ$titu~ . 
. ,'" ',,: .. " ";'3D . 

. . tionaUy valid.~ .... 

. ' ."Y..mted States;·v." Green.3~;'iafedetalc~6rigi~tingin· F.l()rid •• ;jn~.o!~ ~ .' 
... , .... ' ..•• " '.' ",.-.. '-:' ': ,.'-, " ." ~"'," "', '.",' ........ : .. ',: "'_'. ,'-, ,,-,' ".-'. :':-" ~~.::', '~-f.· ' .• -;.' ~~~.:;:: \'",<"'.'" 

fife~a private ap~rtrnelitVlhicbtM~ol,1rt beJdcreilted a ~\lffic.el1t'eme~cy 
.' . ·.·iQtliOth· tUemeriaJld,·~heF:ld~. :d~PlliY$taw;~~' m~atto'el)tefthe p~m_ . 

. ;). ':- " f'.' _. , ' _ ~. '. _. ' " ""./ " ,,' ;.-'., .'--~~/{:,.; ','<';.', ,~~, ;', _.~': ~~ :'.'~ "; ':'.': ":' ';::';.'~~~~:,'.'" "; _:?~'~ ·r.:: :,"~' .':: .<-", .. '. "J::-~: ,',':,.' < ";:-::_ ,.,": '. ,:-,: ,._ .. ~ ,~ '.:~: 

.'. ~, 

'. ,,;/l'hef'ne '~ara~iv~ 'it·~h~~Partm~nttQcoJicluc~h,~ili~ia.ti«)D:just 
.. ", ' , .. ." . ..",. . . ., , ~: . ,N:, ~ • ~ .' 

"afw~t~'bI~':bad ,~~Qe%tmgU,i$!ied. ,lie. had • now~JMdJ!o .eQ~ntfro~ dt.e· ',', 
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'.r-, "', ',,'. ,-:.~,,~" ,', ;:-;',;': .:'~., ... , ': .', .... ~' ..... ,,' ",- .,' ;- ,'. .' 
·Qre.en '$~I'~Qr ,po~Qn ,of:c9untedc:,it~lateS.,In "affinn~g~,th~c9nvktion,~,th~~·~ 

'.' ;. ,' .. ';~ifthCircuit cOurt,~f' Ap~~:,~~id;that' the' ,me.l1.c;'situationj~tj(tedtb.'ini~'" 
': ,I .' ~w.rhl~ti~,iIIt~uSion 'by .th~ file~e~ ,a~dth~t ¥'Im'~lgati~n ofa~ actualqreisl~gi­

"~ , ..•. "catlY:aIld'ta~tu~ly jns.epar~blefr~~t;~e'firem~'sjobof sUPl?re~~iil1lthe bl~."32 
, , t' .• ", • , • '. - '-' < , • 

,. AdditiQually. 'the court heldtilaton(!~t~, f.ie'm~~had ;~riexpec:tedlYi!ome upon 
':-:. " :",_, __ ' .. ,.' . ';'r::' " .. _:.,~,~~',""~"" ",c(;. o' •••• -c' " '~~'r:~ " 

:,tlie ,piateshehild everY rigntto :;eize the~:wjthiJfhi$a~tholityas a laYienfo~.m~~t (1 

;:' ofticer~,Ai~ho~gh .the' evidence 'Hi ~the. Green 'c. ,was ~nie"ted to arson,it,iscle;':" 
, " "".,', -: ':, ,', .• " '", .'.,""".'. . ~ Q, " ,,' . 

; .. 'c. (! . ,,(I Cl'onf·thatcourt-'sholding.tbat ~fin!'marSh,al certainly has the ~ight,indeed the duty~, ' 
,-i:~ .' [j c, " '. , " , , , ' , '., .' 

.• "t()seizeevidenc~ relevanttQ,his'~v~tigation olthefne~~ ca~.o~~' ':', 

. A Florida c~ sUPpOrii~Of" t~~"h~n 'position is Castle V. State~ MIn CaStle, 

, ,P" 

, " th~ fire n.ar$hal~as 'caai~tti,iIlv~stigate ·the '.c~~~ of:a fire at s~"PieloU$ nature :on:)~::;::, ' 
, :. .' ~,< ~ '. " . "'. '-, 0 '" .... , .. ' '~', ' :-.. _ ~\ ;~. . . '. "."., <_~., ',', "'.'. : .", .',1':'" . 

a, sailboat. The fire had Ileenextinguished :befo)'e,the 'fireJilarshalwas c~led~but ·t~e ~ 
• , • .','" _ .. , r;" 

if " r~ ,cbi~t did not leave 't~{b()at ,~nattended ,: ji~ring th~ intema. Th~ state fire 
" ' ", ;'A'_' '. \~. • ". , • -: 

• ~.i 

}:' 
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--a'~'1imfiyijpen garage doer to ~Qtjce a stol~n, boat, ill plaiD.". """"boat •• 

· ~ized ',~'a'~ as eyj~nceatihe ~endan~;s tri~,for ~. "fteny~:aDdhe°' 
appealed biSeol1\ietion, :a1leging Mn~n~n.blet ,,~pm.~ se~ of the~t.a,s 

The Ashhy court observed that "a 'Search' is generally ac~pted~ tribe'D' 

inspection .or examination of placeS d~lroin'public 'Or general view .,andrequiri!s' . .. - . : \:--, ' 

, sOme mell$ure of force \)or intrusion," however 'idich,t. Findin~ n€1'such~~on, 
the court upheld the use oCtile evidence. "It oisDotaseuclito,.observe, and to seije, 

what. is sO placed where it maybe seen by an officer who is where he ibas. aJegal 

right to be.:,a9 <:,'t) ,\ 

The plain view doctrine becomesimportantm dleconte~~_ orfirescene investi::. 
- . ..) 'I' ~ , ,,0 , '::: (') 

gatic:mswhen, in the course ·of an. investigation~ afire official discoverS contraband 
.' which 'mat be used~ eviclence~f arSoDQI evidenceof;motbe,rcriine~AspreYiously .-. ~.~-~~- .,------­

noted, the fire investigator's presence at tbefire'sce~"is justified under the 

emerge~cy doctrine.Th~ Sup~meCourtin Coolid.~. Ne~ ~pahire ~oted that '" 

· ''''Where the initial mthlSionthatbrings thepoli~' withmplain view of $uchan 

flriiele. is supported, not by a warraDt,bufbyone of tbe i~ognized exce~ti9"; 
to thew8ITCU\t req~irement,the seizure" .~. al~ -legitimate ... 40 . 

~lncleed) Michigalli;Tylerestabllshed tliat~e investilatorhu a'Jawfulriabt 

··,tobe -atth~ riresceneandio,searcb forth'Fcause-and'oricinofthe-~fire~AnY "c. 

· eYid~n~whjchfaIfs~i.t()hisPI;UnView du~g the eGa.- ~f~t.in"'tiCation .is 

notrend~redinad.n~i~i~ [or tack • ~f a!i8.di warr~t~.~ ...• .' 
. UliitedSt~tes:·v.:'(ireeIi42.piese~~d iilSt such a 'situ.tion. :BecaUiDC Green;: ' . 

. - -., . ", " ... <:- ."._ ,,:_ :. 'I ,- ", .. , ' , 

\tb~. dep~ty. .. sti~Jire"marsh"·sinWstigati.otL wasencom~l»Ytbesame~r· (; 
· c' : ,',. _'.' .' ~ '_, -:: I...," , '. • _ • 

genc)" situation whiCh J.~~ the lii:em~.~$·w:arrantle.'e .. try. ",fM,courtwent d~ 
tf>"()ld4ba~,th.coun~rfeit pJa.t$ diKovere.od iothe bO~whieh "is'tbeapPar.Dt 

~ 't~·.· ". :,' .. ,.' . '. cO' ',' ••• ' ,,:' ':'" • ~) '~ ,(:. ':'. ." • • .. ~ : 

Sc)1U'c.tpf~blaze.;t~n lntothe .fife m .... sbJl~ plain yiew~ . 

'Z;F:~ 'tJqt' ~ .. J>~~",cI~I,-."~I<>'d>e '~'." . 
" .. ', • dF~~·',~fe~!~el\c~J~~!~\Ilt;f1e,lcI,t~at~:_,rz.~()f~ lJla~ , ... not wUeaiO~~ 

...... ,.;·' ..• b!~'~(med~.~y .. ;t.bef()U#h .. ~eQ4ment .. ~'lt:~ .. ~.,e.nt~·:'~·nfJle .. d,lat.jn.'any situa~" ',' 

~jfCT:\~;/~.'iii~~~~~e;!~~i~i~F···· 
. . •... ,,"., 

: ; .~'~<~';:;<~~;';~ '~·'·.i '~~':'. 
. ~". -,. . ,\ " 

, ~ ;:" '-' " , 
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( ..... ," " •• "':ustalwh ";rio.b.. ";;'uea iD'whi~h:th;~'6ff~t·",~~timaw,'rilbt:to be. 
~ " ,.,..' ~ . , '0,,,,.", _ :",.;.:;:, ~ , 

• 

•••• 

. " 

o FiDally, the pl&in, view doctrine will only justify a"ir~" ~izUN ,-_ 

the items"tteized are obviously "eviden,ce", fruits,or Jnstnamentalitiesofa crime. 
,< ~ .' • .~ , 

I' As"the Supmae Court noted in ~lid. v~New Hampibire. c 

" the extension of" the oricinal jUstification [Cpr entry) is leliwnate 
, o~ly. where it isoimmecl~~elY!;Jp~nt ~ t~e ~liCe tJ,iat theyhaye 

e¥ldence before them; tbeplmnvle. doctnnemay not 'bfI'tuied to 
" ~x~nd.a gen~ral.~xp']o~ato!ysearehflQmone ."Qbject to another 

.' ;mtUsomethmg mcnmlDatmg at last emerges.44 " " 
c· q ,0 - • C 

,-;J 0_ 

~. "THE ~EAaCH wAlUlANT REQUIIiEMENT 
'¢ .::' 

Althaugh 'tile previous discUssion "POints' out. that there are exceptions to the 

general·' seatehwarrantrequiremenf ., P!e$Cribed . b.y the. fourth 'aDd fourteenth 
.~ '.' • I) ~ "-'~', j ';,. u 

'~==". ,,'-..:.:ur.end!!!e!lts;~.wauant.:.shouJd~~~o.h~ect ~~fsituati~rfin°-.rhich the reuon-
11 '" Cl,;;;:; .:- C : f! ,,_' . '- '. ;', - c -~---.-.-

. -'. 

. 'abl,ness of t~,. seizure . would be, . in question. Two 'kinds of· warrants. and. the 
F"~ 

(:-' 

probable causeni~ to support ea~h will··be.consid,red~, . -,~. --., 

As noted.th,eourt in MichieaD ~~ Tyl!i drel'ra d'istinctionbetween ~ditio~al 
- ~ ~ (') 

'criminal search warr ... tsarid .dministfativf! warrant$.45 In thejnYestig.tio~ of a iire () . .' ~ 

. ·scene,oncetheir:litial. emergency'bas·subsidedo,it1rill.no-.longerjustifY"'waruntiess, __' 
n • . ,-,' .. ., . ",' . -.' ," . . '--: 

.entry.cOne'of the two types of warrants will'~ required. ' . 
. . 

~., -_ .;; .',._ "..;_' _-'-. _ ._00. -:;-
.---~ - ---- -. ' 

/ .' ADMINISTRATIVE SEARCHES' 
-'J.\. 

- . '.. . . . . ., . '- .: . ~ !~: . _ . ~~. !~1:' 

.' . ,;. ' An e~ample cot fjnaclmU1is~rative searchmigbt ~yolye 'a.buildirii~t6() 
-5.1" ,t. -

. . "_rting::,'''hat'h~,:or;slte cOiiSiders t9.be an "·inberentr"t. toinspeCt'a'pri,a~ 
',,-:.-,"~.>.,' ;' ;~.\' _.:: ,,:"' \),-' _ ""'.'.: ... :"~_ .... - ,jo-,"~~F . ',' ,_ ~ __ " '. " .. '." . '~', .,.,), 

'." .q~,",ninl!'Jor (09&1. ~oU$iJlecQd"Yio).ilt~c,ns •. ne UDi~StatesS\l~re~e Court 

:':CijD.iCleiedjuit'~~h~, sit~l_*it,n;ut 'C~Ha .~~ 'MliJiiciP~Court~('1'ea;._ at ... " 
, ". '" ' .. ' ",; ~'" ._':"c , '-.', -~~1>.~ " ,:,' ,'.. ,.,.... ,,':- .. ", .. ' .. ::' ... :' ". '.'," '." ,.\~ : 

,of'*~P'Qund Qoor of' ~;QPart,...t,buildinl,~rUled]() ano" ,cityinlPectic>1I qf b~ 
_~'! .-1. ..... :' '~': .. '_:'" , ' ... ',,-; "'-~1,<5t >" " .:,., '. '::'.- :-'~,' .-.'.:: . ,,< "-'. ' ... ' -': "".-". ' ,":._ ' ',/<"_, _. ,:. 
~Ie"'prem_ without "a ~¥Chwammt. He waS.aI1est:~(tofor'riolatill" ~', s.i' 
,F~tpcoM~niciPaiCode.;~~;~~il;da~titioDofa1Hitotpr~~i~itioft.HoW_, 0, 

that the ~i-sIlouJdhaye~Jl~~~~.,t"'~~''''ific''ly·o~mded:Fnnk: , 

•. ~~'~~.41Ji!l"bkh,~lIotiop~~kechO,lIIIiall!I~~iaspet'_ ~, i '.. • . 
.... . '", ~oIWdeIedt()be "~IS()n.a~le "aIs~oritetDlil.~dby U1, ,(our~h".~~m(nt~:PY ~over.. , 

'=~~:Z~:=~h.:::'tC;:1:t~· 

, 
j', 

. ,: 

.d' 

,le.: .' 
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diCta, the Court ,indicated tbat theC,mua,holdiDlwould have ~no.ffeet' 'OD 

'Uup.etioDi which were conducted, under ,emergency situations. Speeif"acaUy aaeo· 

tioned were, the validity of warrantless seizures of unwholesome food, compulsory 

smallpox vaccination, summary destruction of tubercular cattle, and compulsory 

health quarantine. 50 

The Supreme Court extended the Camara doctrine to include warrantless 

inspections of commercial structures in See v. City of Seattle.51 Norman See was 

convicted 'of violating tbe Seattle fire code' by reiusi.."1g entry to the city's fire 

inspfttor who had no warrant and, no probable cause t~ suspect a violation.52 

The Supreme Court reversed See's conviction, holdiq th~t "administratift entry, 

without consent, upon the portions of commercial pmmiaeswhich are not open to 

the public; may only be compeUed through prosecution ofpbysical force within the 

frame~orlt of a warrant procedure.',s8 

It ,is clear. according to ~. that once fire damaged premises are vacated, a 
II r, 

warrant \vill be required for re-entry absent consent. If, however, the purpose of 

the ,nHnltry is limited to a ,search to determine the ca~ of the fire, only an 

administrlltive warrant will ~ required. In Marshal v.Barlow's.lnc.54 the Supreme 

Court reipfotced the Camara holding that probable caUSe 6eceaaryto _ure an 

,administ~iltive warrant would be significantly less than that, required fora traditional 
'I 

warrant. Jpamara. noting the Jess stringent standaldof probable cause required, had 

stated thl_t " 'probable cause' to issue a warrant to inspect must exist if reasonable 
" ; 
I, 

1etislativ~i Of administrative standards fOf conducting an area inspection are I, _ 

.. tisrJe~~:i. . .,,55 However, the Court went on to hold, "If a v!llid public interest 

\, 
iUltif_ ~~ intrusion contemplated, then there is probable cause to _uea suitably 

, restricteJ' search warrant. "56,, , U" ,,' , 

.. BarI:~w'l. Inc., which held that statutorily authorized warrantl.!l1SP'Ctipns 
'''" 'I '", 

, " by an,~ 4FHA "inspe~torwere~~ason~ble, substantiated ,the les&or~o!intot 
" tJ ,prob.b .. :1 cause reqwredfot admlnistratlft ,searches. The Court no~~.,6'Prob.ble 

, 'caille'in ~i~Crimin.alla~se~is not req~ired.n57,Rather~ two: facto:s::~aYi~tifY 
- jl ' c .IJI 

~ H", the illuaJllCe of sucb a warrant: a abowing of probable caUJe to ~ II I" that a 

"', ",,'.'~'rjl,},;i, vioIaIion~; and a shonl of ~~e or adminislnlitellont\·" 'I: bich in· ' 

" elude thej:-sPecified es~blishment.5a In the context ~of a fire lCene in\~i. ~~atiQn, an .X",:i 'I' " ,,: _ ~' '\~« ' 
:,' \j " "~~f 

C} 

, '''1'"'': 

>~¥.~;;.~l::.2.~~~-";~--~~,--,,,. ';';" ______ 7'" .. ____ -,~.,_ ~. __ .. , .... ~. -:"' ~.:, .. ~~~;.,~ ':"~:'" .~~ .:. -.~ •• ,_".,_.~..2,;~,~~:~~~\,~:_ --".-.. ~.:.;..-•• ' .. -"-'-'-' "', . 
(J " 

" 



adminiStrative RarCh warrant may be obtained -'if lequired un4er tbe"1Ylir 

standards - by a. mowine of (1) the statutory authority of tIle'state firemanltal 
" . . . . 

to inftSt;ipte· the· cauae of aU fires of unknown origin in which p~perty is destroyed 

and (2) that such a, rue b. occurredilld its ca ... has not beendetermined~ 

CRIMINAL SEARCH WARRANTS 

According to ~, once anon is suspected as a cause, the context of a searc" 

of the fire damaged premises changes. If the premises are vacated, "non-consensual . 

re-entry to search for evidence must be made pursuant to a" warrant obtained by a 

traditiQnaJ Showing of probable cause., Tbe. following checklist' is instructive!.59 

CHECKLIS'r 'OFELDtENTSCONSl'lTUTING PROBABLE 

CAUSE IN SEARCH WARRANT AFfIDAVITS 

I. Law Enforcement Background of Affiant 

1.' Period of time in' particular agencY. 
2. Present position .or area of investigation. 
3. Familiarity with 'offense which' is subject of p~nt arrJdaYit 

(i.e., Darcotics, lottery.). " 
4. Number- of arrests for specific offense (pref(!rably in the sa~e 

area 4 C!S prese~tsubject of a!fidavit ).. , , _.,. " , 
5.' Famihanty With paraphernalia use41D connectlonW)t.h offense' 

(ifapplicable.)~ ., . 

. II. Past Reli.bilit;~f Confidential Informant 

I. Period of time affiant· perSonally . acquainted , with. 
2. Nuqll)el' ofoceasiona qQwhicb jnformation suppTh.~. 
3. o~. _of '.inf~rmation .s~p. pli~ (i.e"l!de~tityof ~n~. )'cr.. location of 

J!.eISC.,ns,.· vee hlcles. premJ&e$ Invo.l yea, . In iI., '.1 actIVIty). u 

4. lYp.: of e.offenae reftaled in saidinformatJQD. .... . 
5. ·.Familiarity with type of oCf,. involved 'in affidavit. . . 
6. Famili.,itywith "paraphernalia u.d .incODnection withoffe_ 

involved In afficiaYit. .. " . . . 
7~ . RA!$w(~)o~=/~m~:e~'ifm.:.~r.tion... ..... . 
'D(B.). ~iz~Q,co.nttab~dor paraphernalia ~O~~IIOftI~ . 

.pgtmllH,or In ~JucJes, IWD"OrspecifledbycoDfi- . 
. _.;;~~·~(fentiaJ.Jnfotm ... t. '. ..... '.., '. . . . 

:~~',::·(er~Sptcifiefacts .toidtatiW and/or IOciltion'~of .~ .. , 
premiaesC.lr yehiclescorJOtiorateci bya!fiantor Other ' 
Jawenforeement officer. '. . '. 

; ;i 

-, L • , 
;,. 

: __ ;-c. " 

)" 

.) 

'';'''\ 
~H 
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'it 
. \~ ':" 

m. 

NOm:' it :~bie; state' ~""of ~ amtIted and/()l' ':coIlYiH.ed ad' 
. the itat. same wele obtained,._ weD .~. Ioeatioi,\a w , I CODtra· 
. band' or puaphemalia we ..... ~. 

lDformation Pre.ently. Supplied" by i.fo~ant, 
• , < 

'. 
1. D.te~·tilH, and. pl~e of meetiol with informant. 
2. ,Substance and, content oCinformation.9 

NOTE: 

(A) Date,time, and:pl~ informant obtained informati n 
(sholl., I~ n. ~t be.' more . than 3.0 cIa.ys prior to exeeutil~n , ofaffidaYlt). ~, ' ," I 

(B) Soutee. of infonnant's information.' I 
(1) Personal observation. I 
(2) Communication with another prson ~ thii SQ~ is 

used~reli8bility ofSaid~rson must .. be esffablished) . 
(3) Communication (oral) with suspect who is sub1Jeet of 

arrJdaYit. ' C I', 

(4) o Facts, upon which informant. concludedoffe.' Was, is 
,beiDI, oris about to be committed. II 

'Attep,lPt ~ elicit from informant as many facts of beiDl corrobo-
ratea as possible,for .example: ' 

I
ll.' Addresa ~fsuspect's residence, telephone number. 
2' Pbysicai ae$Cription of ;suspect. 
3· Name' of suspect. 
4 Occupation of s~t. 
5 Yehicles owned and/oroperated~y suspect, physical 

, oescription and license tal number. 
(6) ,.Physical description of suspect's residence. D 
(7) Times at whicb suspect. may be o_ned at prem_or 
., within. describedvebicle. 

IV. Corroboration or. I~ormation Supplied ~ 

1. Named s~t -rm.ett.-~iDlr:t~amedana described premiaes. 
'2. Named telephone i1~J»er lilted (I suspect and named pntmiles. 
3. Nauaed vehICle ~~ nun a SUJpeCt. " " 

" ." 0 

". "iii additiobto iteDisspecified ~the ~aditional search w~t, (i.e,chamd 
, 11 r 

wood, traces of accelerant': investigators .may seize other items which ~ not 

described 'igtheyare eridenee of a.put crime and if 'they f.Uinto plain View 

iQdyertentiy while tlMt investiploris . Marchini 'for specif_,~~ce.60 H01Jeftr; 

c, ....... jJrePBi!ll theinftDtory Qf .izeditems,the items ~~t dacribed "jal the 
-.' ,-- '< \'\, 

c;'w~t ltlelf Should not _lilted,' on the .. inventoor to the.~t.butShould 
,'i> be"liIted,.parateIY; .• Separate ~ipt mould be JiyeDa61 . .'. " 

.. '" 
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This ~UQn' 'of .UMlm.nual ·..w,to introduce ..... P<8i~'e"DI' 

Q • e -

c l-ebic15 f9~ .&niOIl "related offeDIIIS. sUtutes ,:wbicb- 'DliPt, .. u~ acl .... 
~the.Fjor~.;.~llQr;;,rldbomb.la1rS. the' f~aI~r Flo~a RICO ad.".· oru.-° , 

. - i) " 

"f .. tal mlil;lr .... d,uid eonSpilacy statutes. 
/l ",' , . 

Ofp'ri~iulp(,~~~t~F1orida .prosecu~rsisChapter 806 of • FJorida 

Statutes~ 'wbi;h~ ~~htams 'the 'Jaws relating 'to fimi and' second" degree usonmd' 
.'., "'~'<. ; - , - '0. .-' - , 

· firebombs. Iti$!\im~~t to ~ote that the 'chapter UJid-"~ m"r ~;. 
· 1. <'. 0 

· n1en~m 1979,. Tbe,:sec;*i~D of' u. .... uat entitJ.d "Florida ~,.~. -Chap'-j 
. ,.'. ,.",,, ·\1' 
806, F.S." CO~ of a law: review: ,article , .. bleh. QutI~ •. fJie h~ory of Florida 

, " ,',. ,'(J~ .' .' ."".' .11, ", . 

arson Jaw~interptets t~I".naUa&eof'thene. law" ud"Getail$ the, 1979 .. 

latim Htum po theU$Oll' lawanlelld~ent,.CommeD~J. FJa." Stat§o806.01: 
f~ ~"~~~< . -. . ". ..' " .".'. ", 

, FioridL~n: Law"":'"" The' Evolution of .. t~ '1979 Amendmeata,8, ,F~ $T. 
", ,'.,' 'clp' ',,==," ,~ . ' ' , ' , "\ 

U~L.REV~ ,81 ('1980)"js ~printed withperm~on otthe Florida S~te U~~ty 

The 'RICO, . ~aiI fra~a,~d\ oo~pk~;statute$' ~.presented ·.aJ~t~ " q 

·-tocfj.i-unaer"tlleF.()rida~~n·laiY:-.Al~Q~~:onl~~F{onda-airo.Aet-•. , 

ayailabte:tOFlori. Sgte Attomeys')~':fed~!~~'.ould _;e~~ wlieii ", , . -. ~ ,,- """.'::.>~~~.' >,>".~:- , .... ,-:.;,.,.'.,>(: q.:",,( -.".~,~ ..• ~<,'- - ,- \', . < 

proof is iDauffi.eient toe&tabli$h.a p~irilara,~iec_ ,of'~ '~~ ~,,:ctef~pcj.t .. 
neSection"RICOan<l,R.tated'U1f~"~Pwli*fiI,~.~~::~rUsf.t~.m~ij4)~ 
and. brien, describ5 its ap~ljcabilitYto~..oJ:lsit~atW": '", "~, - . . . ';. " - :- , 

I 
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This section of the manual is included' to presentFtorldaprosec'utorswith what 

may be viable. altematives to charging under arson or relatecfstatutes;.TheFlorida . 
. ' c.,' -

., .. ', .~". ,." 
RIOOs{atute. an<l _veral applKi~;;le federal laws are presented. 

AltboughFlO~ida State \';\'ttorneys'willndt'be charging under fedetal law, 

a bl'ief look at the types of federal o(fenses under which acts of a.f$oIi mightfall 
.' . 

is instructive. Evidence which is inadequate to'. prove a prima . facie c~ of arson 
.' ., 

ti'nderFlorida's own arson law may overy weUbesufficient t~Sbow a violation' 
;. • r '. • ' • 

oione of several' federal 'criminal ~tatutes. Laws considered here ani·' the federal 

Racketeer 'Influenced aitd Corrupt Organization (RICO) Act,1conspiracy act,~ 
and mail fraud.3 · 

; .FEDERAL RICO ACT 

The federal 'RICO Act, 18 U.s.C. 1961, eta seq., was enacted pursuant to 

Congress' pOWer under the'Co~merce' Clause of the Constitution.4 It centers 
, . ~ . '. . . 

I) 

around a prohibition of acquiiingan enterprise with ilI·~otten funds,oflllain-

tainingan interestm suchenterprlse through illegal activity, or using the entity 

to commit illegal acts. The statute al~ provides for penalties for conspiring 

toeffec{ii!ly of <~he,prec::eding acts~) It is important for our purposes because 

arson is. a desigrh~tedracketeering activity .covered·' under "the. RICO Aet.5 . 
• < • .. 

Basic ~leJl1eqJs o.f proof of the., federalRlpO AC';linclude: (1) a.Showing 
.' ....... 0·· .... . 

of federal iw:isdiction; (.2Ja showing. that an "enterprise" Within the meaning Q 

()f the Act -was ir.,v:01ved; (3) ~showing ofa ~'pattem of r~cketeering activity~'; 
,.', , " -r':" \ '\::~J' . . " ' .. 

aJid . ('l) 'amQwmg .thClt the enterprise was aquired .with illegal funds OI,)i7,Uw:r,:"' 

tainedwitb or~sedforillegal"activity.6 . ";" 

'i'heintent~{tJ,e red~rat RIC(PAct waS topi~ent legjtimate'organizations 

from being -taken over~cjt' used by org'imizedcr::ime.Since the act's .inception, 

:however,caselaw hCl$ conliistently in~erpr~~d th~ 'act tQ ~chide,nlegal organ.z~ .. 
tions wit~i~ :the meanillgof. the t~rm '~enterprise.n7Courtshavaalso included . 

. public 'entities;sucll'as police· departments,8.prisonfacUities,9 :and'~tateagen~ies.l0. 
_ " .r.:J; 

Also in.eluded are organizations otlier tl)an ·m~rely.busin.~. ;ollaniZ~#ons and 
;' 

,I 

, "~ .}. 
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;'; :l.l'1ited ; StateS,\i~d vi~tim$,',.of, 'racke~Jlrtil 'adlvity~21 . itus.··~~ed;:' (~,hich:~ • 
. J< ",. :..<" ,-~ -'. . ,'. .' :- .,' i/ . .' ',: . '.' .' .,' -, . " . ,. - :J -,;: . 

,'~,' c~ited, to f~ther Jree I~gitimate business, from the corruption of rac,~,teering, , 
. y' - • -~ 1~ -: • • • 

proVides tOt iiederaldistrict co.tirts'to ·hear., ci~il actl~6s'·J:m:>ugh~.·.·· by ,·theU.u~ •.. 
'::, -... ,:~ .. :.~. ".:~""'." ~,' .,," : .' . . .-. : ... ,:, ...... ;- <:" :'<:'< .. ::: . -,"1.):" ., ..... ~~'. ':. ,:,' 

~t8t~sto.:p;)dive.stape~n of any direcr or in~i.~c~, i~~resUn~yenterprise;·,. 
"'" :" ':""'.', . ;'.... - .. ;",,,,,.,',.- - - ".~.; ':.".-: , ~';.-' 

, (2)pro~ibit"!uture actj:iite~ ora parsoi1' , insjmilar en~rpri$eS;~ (3) dissg~.ve pr ' (I, 
. "' ..• '.' "".' .' .. ' .' .. " .. ' ...... ' ................... '·.·~~r::··i :."" 

;reo~ga.nize /liny enteqnise,' providing for rights ~f~nQcentpe;~s;22 ',: " . '~.' 
• "i ", ' . , ~" ." ',' • r .' ',,". ' ' • 

. The· ~!i:vilRlCO,~ctionalso provides f~~ the Att9rDey .• (kneral·· to; initi~te.~ .•. 

these,pro~~edingSon.behalfof the United St~tes.23ln addition to, civil RICO , 
, , .j." ~ -., • • ' , .' a,!" " 

actions ,b~oughtby the ,United States, thestatutep~Civide5 a similar rem~y.to . 
., f' ... '." ".," (; ,r'" • "' .":' '.;- ." >"' ,/ -. ' • • < -. ", ,':', ,.'~ ) 

"[a]ny l>ersonin.jured in.hisllusiness or property by reason of a violation" ,of 
oneol m6reof the p~ohibii;dactivities previously discu~d~24 A '~~c~tii,:,:;,A" 

, . '.~ .' 

plaintiff in ~uch a suit canrecovertre~le damages, cost of '.the suit, and reS$On~ '. 

able a.ttomey'sfees.25 . "II h 

Altholl~,.th~' civil RICO section is not d~ignedas an alternative tocrlminal·· " 

prQ!>eeution,2~)lit obvioudY may be used in stIcha m~ner.Further;jt i$ n.~t· 
nec~ that· tbisprivate cause of acti~n be conditioned on. a previous'cmif~.I ... ,) 

.' c~nviction under the act. Rather, in thi~ iacticU1the plaintiff needon}y proveth~"" 
eli~ments of civil R1COby aprePQnderance"~t theevid~nce.27 On th~otberh8lld," 
tbe conviction of a defendant in a criminhl RICO action f:Joes not preclude bim ' 

,from being civilly liable in aprivate~ ~aw;eof actlQn.28 
,," .' '". .';'.. "'" 

Despite the indt}j)endentn~turegf theCrimjna.,J and civilllICOactioQS, 
~j' " '.,' r "' , 

'filipg a c,ivilactiopp~()r .to 'an . anticipated crjminarprocee~ing ,should be' calef~lly· . 
. c' ~onsidere(CDisclosure ofconfidentiai.info~ant$isrequired undercimfederal 

"F!11es 'of discov,ry. '.' ~ 'to'. becori~i~ered"ben •• filingacJ:irni~~· ease'.,rior to 8. 
" > "-, ' , ." 3') 

, :¢ivilltICOactionis the"useoftbe.victim· as a witn_. Bee'use oftheliber,al 

, '~lnedy .avail~~le to the vic,timo{ r~cketeer'ing actiWityundelci:villUcO, aseriQ.ua ' 

hiM could be exposed under iIlte~se clfoss-exani.natioll .t()h~:1tI~tivefor . 

,: ~tityinl.' ' " 
,Fmany,:w.jth resPectto~i~ CJction~';'~roughtbt t~e~ United States,.apreviQUs 

" .' ." ~ , ' . ~. 

'cri~ir~ convictlonwill preyentthe,detendallt ffORI "d.nYing tbe, ~ntial'alle~ 

'~atj~ns .ofthecriminflloffem;ejn 'any sub~u~nt civilpl'Oc~edings. ,,29·' .. 

. -':,. 

1/ 





·t:f~r~~:~:~~~e·=w~=~~.::: . 
. , .. "~~ha~h19; appnc~tic)Dt~t,heiilstantc_.HiscQnvicti9D;;",asJffirut~.; ........ ; 

. '.' stale v .:\YhiddOhpr~$8nteda questiondealingwitlitbe~tr6~tiYt appli<:atipn ' 

. . ·oftheRICO. la~.'I'heStatein.Whiddon· aquedUtatbeca~'thed~i, .. a~t$;w~~" ,.' . 
... ~. '" _ .. _' . _ .'-:.' c':: .. '",." ::' " ... :,:". .':,-:' :'. ':, .. ><' .. , >;:" ':":'/?~~:.,~~;.~~~~;,~_. 

· 'enpeect. in '~onloing'enterprise, n~· Specific "acto(racketHrinI,' need'bepjle~~r~;;, 
. after the . effective 'date 6f the act~ The ~premecQurt·~d~ctedtbiS~ment.4~· ' " 

. . . . ',c;' . . .,.',. . ' ... : .. 

'. The statutedefin~ "pattern of • racke~ring. actiVity~~, 'as' engagtngin .. at;l~~i two 

· of the .protdbitett. acts,~~e.ofWhich·occu~ ,~to~·~~·.~~~s eft~ti;e ~.ie.42 . 
. Thecotlit re!~~~ e~;t~nd ,the statute and.affi~edthetm!lcourt's'a~issa! _: 

ofaction .. agaihstdefendants who' had Dot engaged in at least.' one PrQliibited 

~ct afters~~h~ate.4a '. (\~) .:, . . ( 
, \\i '. . .:, 'f! 

'J,'be 'siecisiQns in Whiddon and. Mooreb~ad closely~led resPip- by 

'varioustederal courts to similar arguments.,jt\ltboueh tbeoyerbreadth~t., 
. -, . ",;\1 . \ ~.=.;::/ 

po~~d ,by defendant Moorehead might causec~rtain o.f . the misdeJllelJlor criJnes: . . 

· to •. be '~cke~from the a~tshould they becballenged incQnte~t, it is . apparent 

that the Florida RICO statute is destined to bea uSeful tool in prosecuting 
. t; , ' 

serious .' crimes. . 

T.he act is' especially well suitedfor3l$On.for.~ .cases. Since many pro­

fe$Sional "toJ:ches"are repeatoffepders,the,RICO ,Act 'jJ.aperfect vehicle to 
.,-' . . ,", 

curtail·suchactiyity. 

.CONSPIMCY AND, MAIL l"RAm:> ' .. ~~. 
The'f~etal conspiracy act44a1)di'ij.~maij',iraucl·act4~ JtaYebeen. St.Ic.~Ulli.:~,:;;:;~:~' 

.... ,. .,' ".' . "-"c" .,:' :-, .," ".''-.- "C".- ", :·'~'~:::::-t'·"··.:':.. . 

'~ .. inlituatioi1s whereeviden~~' "al~hol1gh'po*,ntiaUy i~ufficieDt ·:to . conyict, 

":lP1der F'lori~a's arson "law, sUppo~d·.an indi~tJllent~fo~ ~I, tbeVpitedS~~ .: .. 
• • •• - ~ • -'. ,. r 

·mailforihe Purpoie Qf defraudiq,Ir,UIIul'ancecompui •. , . , 

','1'he~ compamOn1:8Ses'; ~fc";United '~tates" v • Leacb46 and United States· .~ " 

Muler4~are:ex-.nplet()f the:~Qftl1eSe~t .. tesinan ~n Iitu~tioD. ·Le~. 
•. . . ~ -. . iJ.. ' .. - t -. • 

" :lDd¥ar.e~ ,,fete involv4!dlqp':.aiiQndngin Wa1tonCounty~,~lorid.:,'butnot: .... 

'. '.' enotieh 'P~f;·w..vaiJ.b~~· )t9 .. ;~;bn~l~iv~lY' cestablw..: "bichof the parties "in'tbe' 

rini'a~h.aI1ydidJh~b~min~. " ... ; ".", ," .". . ,', '. 



,.',' 

. accomplished .. ' under the broad ·,cohspir~cy· ~dp;ail;fraud stiltutes "in,an ,~n .' 
,',$it-,Iatiol!. Eyen witlt ilte I_r prQofreqUb:ementsof the, new Florida AlsQn I"I!w:, 

,iti~ Ukel)" 'tbat, some sit .. ,.~ions willarl$e "wbereeVid~n~ i$ iIlsUfficient'tocharge, 

~n: Reawaleor -tbe"~rnatives av!lilable, 'and :stand re~dy to asaistfed8ral 

J'r~ut()rs' .iffederal ch~c wo"tdtf'apply. '. " .• ' ' ,; , " 
- '- • :-. J • ,<:::_ ' '-) .. 
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,'7.' .See.,United Statesv.·Rone,})~8)F.2d,5li4(9th·Cir. i97~); .Vnited . '. 
. . . \'.' . 

;.Statesv. McLa~in;55.7 F.2d 1064(5thCir; 1~77),c:ert.denied,.34lJ.S.·1020 

'(1978); United SUites v.Castell~.ot416F. Su~p:J25 (Ell.N-S.i965j. , .... "... . . . 8 . '... . 

. S.·'See Uni~ States v. Brown, 555F~2d 407 (5th.Cir. 1977),cert. debiect,' 
'.' . .. . ,..,... 

' .. 435 ·U.S~; 904''(19'78)~ 
.~ .,' . " . 

. 9.~·United St!~v. f)aVis,576 F.2d' 1065 (3dC~.); ,cert.denied;439i U.s .. 
83\1 (i978). " .' . ." , ' . . ..... .' '. 

~""t: 1ft U:~i~Statesv.F~ento,563F.2d ·.108~ ,($cl Cir.IS77), .cert~ ideni8d; 
--..""~, ..' il ' ,I 

434·'ttS~ 1072 (1978) .. 

11~·:.'~'Id. . . .' G, ", . 

12. 1811.s.C~·§ 1961(1)(A) (19'16"S~pP.Ii't978). '. 

13. ld . 

. : '14. FU.~AT~§??5.Q82(3Xb )(1979). 

15. 18 U.S.C~,,§ 1961(5) (1976/~1 .. ,.' /f 
16. ,United State$:v~Brown,555 .F.2d 407(5thCir. 1977kcert.deJJec.~ 435 .' 

. 01.1.8.904 (1978); Unlr.eaStateJ Y .. CIIDP~e, 518F~2d. 352 (9th Cir.1975),etrt .. ' 

·.denied,4~'tU.S~105(),"(1976); V~tedSta~Y.Fjeld, 432F.SUJ)p. 55 (S.D~.Y. 
1977).aff'dmem. 578 F.2d m7~ '(24 Cir. 15178).° .' .. 

17 .:t1Dited:S~_ v..Stofskyt5~7F.~ 237 (2d ·Cil.1975).' . 

..·l8.~18 U.S~C.'§ '1962(~~,(~97&);" ' 

,,"-'-

19~: Id~i_ United stJ~""y. McLa~,557 F~2d,1OM.(5thCir. 1971):, cert." . 

denied. 4~.U.S.l020 (197$) (;~ct~tj~ rinf~e!4tobe an~~ .. terp~")~· .;., 

" 20. ·.$ct18·VJ3~C~§j96.:2(C)(197.6). . . ~. . . 
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, QHARGINGAR.SON 

"jf'y6ur;t;re scene lnvesthtati9nhasbeen s.uccessful, tbe fire has been identified . . , .. ." _. ~ . : ' . . . 

• a$/ince~diar)' Innatti~e,'and evidence has been obtained' to prove it. Similarly,you 

: havel~entified the'· arsonist responsible and bav~ obtained enough. eviiJenee to take' ~ 

•••• 

t> .. 

··':himtottiat TO'$tartthe formal prosecutionprocessmovml, .the defendant.nUst 
;. ,. -' .. ..' , . ~~ '. " . 

. ' .bechlliged. In ilpridathevehiclesfor ch~ging arson are iildictmen·t. by . grand jury 

andinfor~ati'onfiledby the State Attorney. 
", ~ 

In ecj:ch. circUit the State Attorney has developed a ptltsolialpol,cy toward. use 

of thegi;and jury .Pr.o~ution upon indictment ofth~ grand jury "~ mandated in . 
capit,d~ases <>nlY.In '!JU other cases it is a tactical consider~tion .. ..Agrand jury can 

,. . , • .' .•.. 'I " . ;;:t-.' , . 

. be useCi' to' ,injtif,lte . .investigations, in . itsinvestigf,ltive. . capacity,OJ:;tQ . supplement " 
, . ,: .,',,' < ,.,,",,'7+" ", '."<~.,. .:;:;":>".,.": "':'" .. ','.:'", ~.>.,. > "' ,", ",-' " , . " 

QutSide . agelicy:inve,$tigatiops prefat()~ :,tQ itschargjng capacity· --"'ausefu:l function' 
• '. • .' • - ".' '. .~. • ~- ".' ~'.:. '.;. • /> - ; :.' , • •• ',,' • .' , • • " 

in arSon case~. A grand.ju~can$Ubpdt!nawitne:;ses: toappe.ar·before .tand giv~ 
. .. "," -. . ", .:'." :~.:. . .: /' '~I,: .,';,:" .: , . _._ . 

"'te~timony; it can alsQ compel prQductionoi books, records and document$,through 
. '. . . '.' - -, , .' ., , -:'. ".'~. -..... : 4', . " . '. '"d,,'. . > .. :~. ,. - " .... ,':.. ,{, 

subpoena .duc($ ·.tecum. ·Sigitific.;Ul~ly, suct~'matters . are. gene,rally 'not discoverable 

: Of.-) •. by c!efe~~~QJl~rif they do not¥co,meevid~n~~~~t trial (subject t~ the limitations , ' 

i . ·<liScllSS.e41h't~,c~~~terondiscoveryt'infl'a) .. See Mtnton v • State, 113 So •. 2d. 361 

I(~ia. !9::t';.is.~:mPl!ilf~""J.t ",bpoena to .ppear.,.! testily or to .,Md~ .. 
I CJ d?~ume.nts:~f9~~'~tJ~\~fheiSbeing placedincon{Jict with, b~fiftb~UP~~~- , '. 

f ' mentright$ag~inst ;~lf..in~i:~lJl.igiltion. In· Florida, ihis, conflict is resolv~byopera. 

!'aQD . oflaw:'~eti()n9:L4.04:pf. the, Fl{)lida . Statu~,,"ts tra~c:t(OQaiim~9nitY . 
!e ~.~~·wi,tn~CQro~ll~th~ppe~ befo~ a grandjlirlrwit~ regard tQ'~t~bj,~t.Of ", 
~~-::. ___ ~_~, :_,:_~_,~;,h~.~.ti~ogy~ (In::(~t!raJ .coU!t awjtnea only rece~YeI wioimml,llliW)::':TJiui~by: 

i "comPell~g a;itnes~t;o 'appe~before a. gfand":lmy 'aJ'roSec:~tor 'is,c;d~ti,~,i 
! .. ' ,elirninatiDl aprQS~~Hv~ defendant.,-,Any witness~ithapq~nti~ of ~h1gjrnpl~~ 
!, 

iO 
I 
f 
I ' 10 

i'll' I ,'" " .. 
I 

catedin the investi'~tion should not besubpoenaed.- " 

. . . Sur~riS';'gJy~ 'manYP9tentialdefendan~; actu~y request to allpear~f~tethe· . 

.,.. . ..,a situatio~:ct~el~p~inyoll" arsolicase~n1clke '~~·'~,,~t~n;w~,er'ot iDimunity 

'. ,'··is'obtjlP.i.~d in :~d~an¢~~: andproperlydoc~meJ1~d.."OJld~bef~re the. jUry,: yOu 'the.n . 

'" 

-, ';~. 

".If 

.'. :" 

t-.,::, :,.--::-,2,(' ;..~ .. :.~-:L ... _:,~~ .. _.,;: .. ".;c, L .;:,.~ _ ... , , .. ,::' .. ~, '-_1-'" ,,;'.:: -; ,;~ .... _.~A" L .. ' .. 

1 ',' ' 
~ .. ·M"I.~.~~~.s~.~ ... ~.·,.t.~."~,, ... ,~, .. ,,~ .. ~,,~.±,· .. ·.~··~.,.,·~.·,.~~~~·~&~·~~·0ri·'t·B-~~e,~Y~~.·.~.;·:~t~"'~~~.~'A'~'~~-~~~~'~·~~~'~"~~·r--~.!-~-,~~~:~ .. ~,~,-.:~.~,l~.;~j~.~ .. ~.L~$~.~_:a~.a~&~Jj~Lt~~r __ ~~ •• ~~~-~_~,;_m·!~~.~~~ __ ~ .~ _ _, '~'- ?T,:-~'-F~ .;.-,;";~..f:':;;.,-,-.~ •. ;: .. j~.-,"':' :"';'-,,:: 
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: .... 0 ... :. ,- r '~'a:' .... :.:" "."':",-,' '" :,. ':;' , -:,,", 'f~';,J" 

'i':.. '. '.' ,"' . ,~',' :1$0 '>;,.,,<6-'" .. ..;. .. ~ ...... "--"-'''-' 

\'.': .. 

'jof·l~al~licy. Qertaiidy, where .a grand jury. willnotindi~t it·beco..,es the. only 
" . ~. . .; . ' .'. , 

:al~l1ultiVe. It isaJsoa means to achieve pro~Ptprosecutionofanindi~Jaual wh~re . ,,'., ,. " , - ., .. '. . . .. . . . 

. . th&~yjdence is strong and tbejnvestigation faidy' conipb~te.·It may be an 'advisable 

, :~ethodto utilize in arson pr~secu.tioIWJlIldersuch ;~irc~stances. 
·c: '. .. .' ." .. " ',. " :,.\.: : '. '.. ' .D. 

W!lichevernmtrument is used. to. charge arsOli,· the. significant question is: 
". ,'.' ,. ",;' '. '. '. . It . ..' " '. ..'.. . 'J, . 

'W~icll' charges will be filed? ']:'be typical arson case involyesthe possibility of $everid . 

8.SS(l!c'iat~dcharg~·i~he Clecision on selecting ~h~s Blust be carefully 1indertclken. . . 
• 1,,' .• ', .' " .. .' . '. . 

. It is· 'well e$tab~ed; that. a •• defendant capnot betded twice, even' OJ! different 

ehar~~'for~at;te~arisingQuto{ the same criminlil episode. Aside fr:om purely 

legit colisirlerationsof wbicb charges can be filed, there isa tactical consideration 

. '"' • of which. ,~b_ges should ~.' filed. 

Tb~ "ShQtgun'P theory,chCllging every possible offense suggested by the· facts, 

,. is riotanadviS,able"~ra,ctict!. SQmeti~es you want to load Up ,on charges· against a 

'def~nd,ult,) beca_ofwhohe ~ or ~hat he has done. It is often defended .as a toQl in . 

. plea<Qelot~tic)Qs? to l'ivey-ou leyerag~.Any gooc:l-defenseattomey will·be able to 

teUwbich ch~ are valid and which aregroundl., however,. so thatb not a,. 
;. .' .,. . ' . . 

, justification.Jtis sometunesdone out of despe~ation, to offer<a ju~a variety of 

~harges,iri, a'WeH ~ jn the !l()pe they will convict on oomething. oThat is not a 

vali4 exe., either. In fact, if you include charges that a jury isalnu:,$t certain to 

(, . ,.acq~lit·op, YOll~aybedeStlOYingyoul' entire, case.Juro~ are likejy to .lose,faith 
. , " -' ,: 

in. yoUr case if they see severaleroundless,cl1arges, and .the jury:vnu probably . 

. "SnowbaU'~ <the' verdic~,acquittmlon all charges. You sho~, also,be. aW8Ie;O{ ,. 

... YQur e~llieal~pOnIlbi1itiesasaprO$E!cutor~ and D9t ~iJ~ chu.."hicb ~not ~ 
. proved. ' ..,'. -,. . . . 

'I1l.' proper .co~of actionjl:~:carefullyevajuateallpOssible cbarges apinSt 
" " . ' . . " ~ .. 

:a'defendant 'and' file . ~ .. provablecharges ·co,niiswnt .. with a . soundproaecutorial.' 

'ltrategy~: You IDay .weU 'clecide .no~ . to' (ilecertainpjo\,able ch~es to main~ 
"'. '. :~:'I .'. :', ", " : .. : .. : '\.,:. \~" .. ~,:, (~. .' :. ': " ", . ,. ~: .• ,' " 

a .. fOCui?l,\the nlast important charges YOJ,l.are prosecijting. On the other hand, 

y(),u~~ay Wish toch~;~ore than tbe:c~ntr~lcriJneofars()n, to ensure a: con­

vic.tion 'on' th~ coUater.dcharges, ifnot~nthe arson ch~~Most arson incidents . 
.... ,.. . .,' -, ,.' .' .;' ;.:" '. 

,\ 

0' ,-
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. '. iil"olvese~e:ll attend8l~~ cri~eS,.suc~ as,b~rglar)f,~eft 'pr .. ult In"ditionii; 
•. :' . . ... ' .....;.,..... '. . II ." " .......... " 

t)1earsono11S actitself may col1$titu.te ~veralcb~abl, ol~eDle~ unde, tbe'Floric:ta, 
. . ., 

.' Sta~Utel~, TbeYare:" 

Sec~ion817.233. Burning to Defralldinsurer. This~tioll" 
proscribes the, Wjllful burning of ally inSured structure. to .' 
coUecttbeproc_ and thereby defraud. tb,insureJ,:;"A"'~~) . 
thirddQgreefelony~ " .. , .'. .,.. .. . '.. ~, 

· .... Sec~iO~:.806.10(1l8!ld(2)'p~v~ntine. or Obs. t~u. ctin.· "~ 
ExtInguishment 0.( F~. Su~t~on (1) ll1ak~lt ~ tldrd . . " 
degree felony. to 1D anywaY .lnJure or,iestroy,· or mterfere . 

. . with the. ~ of,anyequiPnlent~tool,. vehicle$, etc~.usedin . 
fire ... d. ete.Ction ... an." d .. ex. tJn. Igu.)Shme.nt .. ~ub.~c.t.ion'<2) ... m. ilk.' . es 
an. y~ult.· upon. or h.' mdran.·. ce o ... f a fIre ... {1gb. ter millS ~r-
fo~nce of duties a third degtee felony., .,.. . 

. '. . 

. 'SeCtion 806.101 F8IseAlann ofFi~~.A firstdeiree mis-
; ,demean,or for fiiStoffenses,athiid degree felony for sub­

,seq1,lenfconvictions. Acommon diversionary tactic of the 
. to amonist. . '. . .. ' . . " '.' ...... . . .' . 

"; .. ', , . ". : .' " ..... .'. .. '..' . . . >, .... .~: 
· .. ~tion 806.111FireBoDib~. A tb~.de~feipnytop1ake, 
,'possessor transport anY deflne4 f 'fIre bomb" wlththemtent . 

· . to commit arson. The arsQnistwill uslJally bEtgUiltyoft~is' . <' 

offense in th~ cornnl1ssionofthearS9n~. " .... . 
'. P-,'. . . .', ' .. "'. .' . . " ' .. ". '. ' .... .. ' .. 

FiDally,thechqes you decid,· to proseclJ~e.uponm~tb~ l~gaU! and 
'. l' ."' -. ' ". . . . 

. factlJally ,$utfici~nt' in, the: charging instrument Legalsu(ficiency, j$··m~t . U'the 
. , .' . . .. ,.,.'., ." -:."'" . ' .,: .. ,~ .". '. , " .... !! ".' '.' "'\ .. '~'" .,:;. '. . . 

indictQlent.orin(ormationfairly .andfullYClPp~·the def~ndantof :th~ charges 
. . ... , .. , ..•. ",. ': .' .. " . ,," ".,:" ,'.' ',.'.'.' '. ~:~.: .. , .. ~.,:_..: .• ' .,:., ..• , .. _,"1.~'.,. ,:( . 

. 'for which he is being prosec"ted and allows him. to aciequ~tely'.prepare' a (Iefcmse' . 

. .. , .,to thecharps.'s-. Fla.R.Crim~J>~a.140(I»throUllh (k ).'l'belaDeu~~~f"ihech~ne. 
ilu!trmpent is sufficient·" if. it substalltially sets forth th~~anguitgeofthe$tatute,' 

alle~IIJ)allessential' elements of tbe<crimearid 'id~~tifYing thetUlie, place (veriuej 

and QlaDllerin "which th~ crime was committ~d.&eBlairv. State, i6iSo~ 2d233 ." 
• II. . " _. • • • : ...... '.' \~J~~: :. - "'. :. _. '.- - '."~~"': .. :>-.> .<' . -: <,0., . <"_<: 
(Fla. 3d DCA 1964). Any att,aclc upon t~~$ufficiency of the ch~llnst~ent\~ 

''?,. .::.. .. '..... .. :. .' _ " . . . . . "','.' .~, "'. _. '".. ~'. . ~ '. :.' lJ ,.' ".:,,' .. :. : 

mUit ".IiI". at, or ptior to,arraignm~n.t 9r'~Sl1cltelailJlisw~vedTFI~-i:Crint.p.: . 
11' "~," .. '.'.': '~ '. '. ," ,.\._ ~',' '.' '_;> -: .' " ,. ._., . _". ':'.~l-_··"<~,~':·; 

3.190, 1'healleeations contili-,edin ·theindictQlenfQrinfonn~tioJl,need'n!ltJ- 'tbe. 

strictly proven,~less~ Ftatementof,par~~~ularshas ,~r;·fil~;ai.egation~ mil$t be···. 
, . strictly pro;en'inconf()rmity~tb,thestaterpent9ip~i~111ars.,State ·v. ,~on. b 

.' ".;.' ", .. ,.:.' ... ,', . '. -:, .. ":- . < .. ' ,.'-., , -'>.,'. ,-.-;', :,.'-"',.'.>"~ .~'- .. " .>~,',::'-,<:':.,~. \ ' 
~98 So. 2c13~6 (Fla.}97~), cerk denied;,'119U~S.1!24~(lf17.~).qthepioofn~ 

·trial··y .. 'Jrom· the· alleeatiQ~ ·ofthech~rging iristru.n~nt Ja~nt'. stttitment 
.... - , :' ;: ".':,:';:: .",' ,. '., ::.~,':.". -'~', ":_.:"':'::.'., >.:: : .. ':'::>_ .,._ .... '. '.'." .,: 1;":;' ,:.: .::. '/""~.' :_" ... 

9f,partic .. 1Us.~'jtis,generallY; harmless~Flil.I:l..C~im.P.:,3J,400.aowev~r,ifUJe,v~ance 
, ,. . . -..' ., .. ,- .. -.: ~ . . _.,,' . . . '- ~'-:: .~. -:~--. '7.' . 

affirmat~ve.y . preilJ(tic.·.tbe .. d~ten.se, ::iidh:ect4!d'verdictmay'~grallted~ste Sharp. v ..• 
. ".,.' .". -". ::'. -.":' ': ',/<.,":::"" :' ,,'.' .:" :"" : '::,.;', '.~ .... ' " ::,' -'\:. ; .. '.'." -, -.-' :." .... : ' .. ,'.:,.' 

. '. Sta~~' '328·~~_. '2d503;(Fla~'3t1.llCA 197f));Stepliens·. v. State, .324', ;~.;2d 'JQ(t 
(Fla. lstPC~f97$).: .> . '.' ',' ". ,"... .....' 

'\ .. 
. , ;".' 
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'DISCOVERY 

. , . 
The discovery process in an arson prosecution cin ,~betedious .and time con-

_. "." !;,. _" . I. 

" ' . . ... 

smningto theprosecutOl', but failure to carefully .completediscoveryimd comply 

with the appUcablerules of procedure c;m create problems later. 

Rule3.2~ of the. Florida Rules of Criminal Procedure is the. cont.rOlling 

Florida law. The broad discoverycr:'-'T-8ted defendants under 3.220 is far greater 
"',...:-. ," (/' . 

than that alloweq, by federal law (Rule 16) and by most, if' not ,aU:' ot~er states' 

laws~ With only a few exceptions nearly all materials in the prosecutor'sP()~ion 
. . ., . . '. ~ 

: mWitbe disclosed to the defense. The nature of arson invest~tiqn is Suth ti\.at you 

will be receivirig materials from numerous soUrces over, a period of time. You must 
,-' :, .. " ; 

make sure that all discoverable materials are furnished to the defense. A good way to 

ens11le you do so is to maintain a checklist in your file, showing materials received? 
1\ . _ .~. 

quallified as d~overable or nondiscoverable. and furnished to defense . counsel. . .. ~ 

Keep in miDd tl'aatan arson prosecution will ,entail the' use of lay witnesses and 

expert: witn~ alike. Scientific evidence win ~introduced; opiniontestim~ny 
',:1\',.; . 

will be elicited; siides,photographs and diagrams\!t~ill be employed; bank. records 

and insurance recordiimay be utilized. All of these must be made J~nQvm to the 

defense. upon demand. Your duty to disclose is a continuingresponsibiUty, .,as well. 
{y, . - .,' 

You must continuously update discovery. .() 

Be aw~)thatcertainevidencewill always be p~t ·of an arson c~; don.'t 

assulil'" that you have been provided all necessary materials. An L"$On investigator'~ 

iapseof~emQry could~o$t yOu ~OUl case! Just as a drug prosecution~lJires 

theanslYSilcm4 testimony of a chemist and as a homicide' prosecution; ~uires 
~ '. " . 

tbe ~ of apathologisfs report, ari.a.."'Son,prosecution will iequife ~e'chemical 

analysiS; of accelerants {Uld the analysis. ofbumed materialsfromtb~ flIf/ scene. 
,,! " . 

... If . yau\.)Qon't . have those ,rep,ansi!! yourfilt~,' askilrby ,not. Find (iliem andfummh 
, ' c:, ;, 

co~i~ todefe~. counsel, eventbougb" he or sIleraayalready know .tbe. resultrs 

atid .::onclusiollS of those r~ports. a' 

'." : ~eml ,pm:ticwar is8/kes of discoveor"'you '~ay be faced. with in yoUl lil'SOn 

" ", Pltosecution m discWilred ~IOW. 

I, 1/ '0 
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Fl()ria."p~ut()~~bQy~~t .t(). ' •. d~t(,fJI}.IUlY. 
. ; . - ~ . , .. ' .:. ", '. ,.". '. . . '.' ' . 

'.,- .'.', " .. " ,- .". " ... '" .. ,:.{~.:., .. ,.,"'~"~- ":":: -:.:-.~' ," '< .. .--.... ,.':, .-' ,::'.-, .-:-~ 
· "material ..• whicl\.tends to ... negate tile' IJ,illt.ofUte .cc~~~fi:om, wbit~yer 

· '.' :":': _', -'-'~' .. " . ~:.,; -':' I!". ," -_:;:.' -'.·,'~_>;\s, ",' .. _:~ ... ~._' __ ' .', ,.".'~'.'''''.:'.:,.~,'', . . '::' . .",:'.:,-,.'i;::.:'-. ,'\' 
Soqree~dommon:ex~ples '.CIte··. conf~oQ»;of.~Qther pers()ns,\Ulidentified~finget;, .•• 

'.~.<> "'."',. ;'.: ,::' .,. ".'-.?\, .. >'-'.". ';.~ ... " " .... '--'<._ .< .. ;',"~':' '~:,'~:,,"':~\ '>~'.' ·:.~r ... _",.".<.-.. /~/ . .' .":':-;:"' .. ~.'.,,: 
p-fints. ·.bn· :criticalf feVidellce,·etc ... You sh'buld' ·b~veno. 'trQl,l\lle ',~ith tbe:obViouso 

.. ;.~~f<~':~~;~rad;, ~'''hpi~v~~; ...... go¢s:. on~' .:&00,,: ·fu~the~···.·j':'i~q~ir.fug···d~l~sure··~of· '~ll~ii~ 
· "me~el~'~~~i¢~r;bl~" ·'tc<.tlle. defense;' as ·well~'th~~:.Whi~h; .. 4tctuaity~e~aieguile~i '. 
-.' .:~".'.'" .. :"~,.",,,:',~:_-~:'-"'" .,",> ' " .~':.' ...... ~>( <,,:: .:::~.' ... :>.:'-." .. -.'.:"',~:'::.-:~,:'>: ,':···.:>,;--···.~r:;-
· y 6urSQ~seofptOsecutorial~tbicsandrakplay'Yrillgqld~·yo~ inm~ :volJ,lnWY r: . · '. . ..... . .': " ....... : .~...:. ";" . . .. ' .,i. ',.:." > , •. }.' 

·.Brad:fdiGclQsures.WhenU1e~Qfense m!lkesa'mradl':motj()n"youf~lyoP"'nlUst I: . 
. oppose, 'yo~shouid .·be.pre~ared:to~bow the'~oJllt IegaI;a:ioun~s:fQ~denYiPgthe/ 

. . .' ".:.. - ,." ,.,./ " ... ", ; . 

motion. , [! 

In Irlorida, ';1 .. Bradymotiollis' i, rem~d~:forthe.dele~ t.l?~k wb~Jl tl'lt\ition&·. 
disc~V~ry m~tbods,havepr~Ved'insuffi~ie~tot';un~,viillabl~;Acc6tdjnglY, 'thep~i~~te 

\~ , . . «(,r; "-". -..... ,-.' '. _, .. :. ~' .""._ "::,:::. __ :~:'.,., __ c' ,.,: .•.• __ .<.'. :,' ';':' .. ' ... J',;'" 

· to'l'!lY Bradrmotionis·tbe d~nial of t~e'defendatt'sD~miJl~f forDisc()veO'.With~ ..• 

s~cif~c ~q(rt for~~e, desired~;lt.er~; :thenth~BradY,lDotjOn.ua~Y~:f~~:·~' 
The motion,: InlUlt a1leaethat th~~awrihlssough~are favo~ableto>tJIe4,(e1i1J.8j. " . 

. :,". .~~, :'~. ,.' '.' .,.a,'" .... -. _. c -::' <'.,: '. _ . ': ..... " _.r~ '.' , • ",".,_" ~._ ' • .' ••• ~': ':":" 

,wiih'supporting groundS that the! l1latedal$atf}ne~e.ssary tothe·.acieql.latepr~par~tiQJl 
'.' ." ,~ . ' ~. " _<~" _ . .- - . ,_ : .", v, ",':' ,'.:. ,.' - -:'"' . '" .... .':". ' .. ":', '-.. :, .. ,: ...... ".' .,1 

ofthedefense.and th~tthe materials are otherWise relevant aric;imaterial witbinan 
'.~, _.-, "_' ......... ~ _ .. ", .... ·:·.' ..... /'1·' "'.' '. ':':':'\'. ".:.'.' ,"\ :":i:""":":."'; ':'~~) :·'-'.:,,·~i/:· '~ .. >, .. '. 

evidenti.llr)r"Context! SO$tated,. iti$Jeg3lJy.suffici~nt;Tbe n~xt~p ~ ,an:'~in.c~eJia" . 

·~vi~l\"of UUl materi.bythec~urt. u.tne ¢'),urtisAti$fiedtha\.them~te~~iS" .•. ' 

favor~ble,necess~ ,.aIld relev~tas~utiill~:·irtthellri$IY..de~isioll,itWill·o~er·tbe. . 
,', _. '._ .... _ .'.' ~.~" .1.:' .. _ ".-'1,:' .... ~': '. ,".'.: :". '-;' . .i'-.'. ".:._._' .. -:: .. - . __ ~". "_"."-'!',:;-. . . .,- .. ; ..... , >'. :.-: 

~ate~i;tls::d~~Osed .. ¥ouumayreqjiest "the coW'ttQcexc~~ILn()n·BradY ~at~r5. ' '. 
, .: *~~ ~. , '. • ~'. -: .. ',; /1 .:-. -. ;.' .,:.' . '.:;r-' .>- : '_.' . : ,.' : ;". . . ,'.:._ . ';·:~i~· .. .. ;: 

.l.lefQr~<cl~IQSu~e. tQtII,~:f,Iefel:lSe •. FQrfurthetgui~anCe_~Q!g!iov .,UnitedSta~~ . . 
;, '~:-J'" ~~";.":_ ':'.~-'.: :, .... , > /;>" . ,,'-,':: " .- .'" _' .. 0-: .. '-:, .. ~','.> .... ':',',~ ·-·~~x .. ;:~,";:._.·-··:· ~'.' ,:--.... ;~J:."/.'<.-.;-~~. ·<r-:·;> , ,'f' 

405:U.S; 150: (197:2); WilIiariUt v. DUttOD'~400F~24'197(pth C~~J968)!ee~)derii!!L 
. ',,>:. " ~,.',' -". , .. f. :.;.,. , .. ' -._ .. ,. ',- . ' ..... _.,' ....... "':':> ":. _ ">.:"< :':'-'" _/:.~::. ',:':"-.":'::" _Jt~:~~"'::~<'.'" , 
. .a93 U.S~ 11g5 (1969);Res~~~~v.State,281SO. :~ M:(f,b,;' 1~7;l~~);gtate¥. 

, . ',.' ,- , . _:\. . ~, "-\.'t:,. ,. J'. .' .' .:",', - . ,:,i '.' '.' ~ ".,:"- , ' . _' ,'" . ' :~. 

GiUesl!i!,22'tSQ.2d 55Q{FIa{24 ,DCA 1969). ." 
.'. .: " ". ,.: ":. .: ~' .' "'6;'.' . . ;.,;", ' . ..~,''''. 
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::;" .'~., ,,' . ,-'", . .... . .' .' !~)' .". '.' ,,' ~ . " . ," "", -" . :rot ';tJle 'criin~. scene. by person~., oti&erYati9n . wUI~lltlye~ ... ce your ability to,' 

,etre~tively"preseilt the c~~to.a.jury. J;>efe..-,cQunselhave t.n'"1moWD to ,try 
,-, "". '~. 

to • .t~lltmscirc~tan~against theJ)rosec:utor,~veil to '~·ppint o(remoYiIll 

,', ," ... yOU from tbecase. Someprosecuto~ haveexPresStt€lllJ!eluctanceto visit an active ® 

crifue, scene for. this reasoaf. This isa ground~ess'fear~':bQwevel'.1:heSupremeCourt· 
,~ofFloridahlSsquarelyfac.ed this is§ue in Eaganv. DeMani~,2~ So. 2d 639 (FI~ r q~ 

~: 

.' 1974), and ruled in fawor of the prQseCutor. In; the Eagan decision', a subpoena duces 

tecum was ~ued by defe~ 'counsel and directed at the assistant state attorney' 
. . 

prosecQting the case. Thesubi>oena directed· the prosecutor to appear; give oral 
'.' . . . . . 0 

deposition testimony, and duces tecum, proc:luce·' his ,case me for inspection. 
.. .' . . . . -

" 

A motion to qua$h wa,s denied by the trial judge on the grounds that .the prosecutor 

hadacted9 not in a prosecutorial capacity, but in an investigative capacity. A writ of 

manda~us was so,ugbtin the suprell1ec9ur~ to compel the granting of themQtion 
I' 

:\ to quash. 
, \i 

The court 's opinion first noted that ,~estiga,tion was inherent and necessary 

in the efficient exe~utionof. t~e prpsecut~ks duty. Before filing aninf~nna.t~~~n 
,\lDdei oath, (Fla. Con$~. art. 1, § 15), th~I' State Attomey"must,~vestigate the 

;,n~ptions Qf th~ l!ff~SO al\, to be able fa Oxecute the statUu.XY;'a!~;req~ 
under Section 923.03(2)of the Florida StatJ!~. It reads: 

o 

"" ' t .," 
'(T)heallegationsas set 1;orth in thefotegoing 
information are based ~I~n facts that have been 
sworn to as trueand~w~,i~6, ~f'true, would epnsti-
tute the offense' there~li charged. '" , 

7'O~ative recognitioncii this inV~!igati~e. function is '.~videncedbYtJle 
statutory authority ofState~ttO:0YS tOifmPloy investigato~ (Ff~ •. Stat.§ 27.25. 

(1) ), who are empowered tO$erve w;manlj;sandsu~poen •• o.~dcnrryweapons,-

the traditional investigative functio~ orpa/lice (Fla.S~t.§ :2'1.255).' " ' 
o . II ',; .,' ~': ' 

• According!y, the Eagan COJJrt held ~ihatSince m~atioJ1 :w~ a ,~ 

function of the prosecatoJ"loffi~~ it'W~I~ldz~be \Uldu1y:burcle~m~ to ~~tinell 
'su.bjectprosecutori'M -files to discov~ 11aJ,l,~~ ~~~bl)' " ~vealo "work. produet,'" 

,,,hl the proccis. ~xisting gen~rous dise1very ri~h~''Ofdefendantsare~d~la.te, 

to provide lOT a f>it trial, thI1c court held. I <> .. ' .' . .....:, •. 
A1lhou~ t~ court didDa~addi tile iIooe, .... te thaLt~ p_ "r ...... 

Q 

:~ 0 0 - ~. {I 
~ ~ I 

3B-4 
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""""'!l~~~~r~i:::1J,,b"""'-~~ "p, ' ".0"" ,....,."i"....."...,..,...".,.:,,---=--:-~-.....,.-~ 

-n; ... I :Pd~" /).; ().. ""4' ,f.!' C ~. 
r ,b6. ~ It' ~ of';; ~ 
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'-na'd~bes:tee"fn,'.is~Qfeveta. ~vail_ble to 'dQf,lId~tsin.eril1linal .proe~i_ ' " 

··for~,,~~~·~.t!l.F;iorld. ··.~ .. ·otCiwil~""~. ""tr~ 
,IlPplieabl. to lion-part_(and 'iftheyo})jecttbe:.a""~1, .. ~,~~re"'OJdM ' " 
': . -' .,"'~'. " -' '. :-~:." ... , ... ''":') -', "'. ':.'-. '.' ""~ ' .. '::.' .. :"', ,_:';.'::','/.,;':."':.,."':::. :.:' .. ,," ' ... ',' -,.' 

. of theco\lrt berorethedocul1lent$mustb,eprod\lced.R"I~l04~Q(dl ,(1)" 'J~.R~:·: 
, :P.;Heatbv."sec:ktell.327So.2d3 ('Fla. 1976)., . " .'." '<~(',r ... , ' "", .. ' 

M~-:'-":';,~~"""" , 'The "EIpIL decisiQn went ,onto • point 'out ' t~at 'the, ,dete~\;~aybe'.ble .to' 

secure 'sucl1m~terial through the "provisions of RUle3.220(a)(5i::Fla~.R.~~.P ~ 

Upon,a. showing' ofmaleri'ality;to, the 
'iJ prepar~tion of the defense, the court 
jn.y requiJeliucbotherdisCovery .to ' 

, :dere~counsel as justice mayrequlie. ,,'b , 

o 'This provision of the diseove,yrulesservesas acatch-all~emeclyfor materials, 
. , '. . . . _ '. .. ,: "- .". - ,~') , , 

not otherwise di$Coverable as traditional 3.220 matters,and which ,ueneitb.~ 
, ' ' 

• •. I) ". .' r.', :,", . ' . T 

"negatiyeof gllilt" unqel,',3.220(a) (2). nor "favQl'ableot as £hesubject of,aBrady 
, ,.-' ' / .: .. ..• .' ,.;. .- .". . 

motion. ,However. '~befQrea '~o\lrt will ~rant a discovery motion under $ubsection 

(a) (5.);thedete~mustfirst ~:xbaust alltraditjonal·discov~fy~ethods ~dmake 
"'~.~.- ' '- . ' . ":: :.- ..," . .-' ~ , ',. . 

Mcfaffirnlativeshowing ,of "materiality'" to the' defense .. ' 

DISCOVERY OF ALiBI 
. . -,.~~~:< -. . " , ... q..... .' . -
Acpmpanion proyisifJl1qf':~~~e Flori4aRules 9fC,dmin~ ;Proc~urewbicb 

. '. . 'r" @. . . , _ t, , 

'" sho.uld·btt P.toC yo~r diSc6very,'~r~~"isR.~.de3.200"NoticeQf Aiibi.No~.th.t 
thisianotinch~ded inreci~~~~al djscQvei'y. YQU mJistfile ·~~mand CbrNptice 

,: 0 .-:'. . .' ",. ' '., _ • _ -.." , 

of Alibi from the d~fense. Alibi testimony can reasonably be' expect.e,d in,an ,arson, 
::., " • • , '. - ,- < •• - ~;' '.' , ' .' 

.trial,baaed on circumslantiale~dellce as'rrt9st, ~~,so'you,n~ tobe_bl, tOre~Pt 
" , .' '-" .-.,' .' _ . , : " - :-. . . 0 

this alibi~ Note tbat you mu.istfije,a list ot youialibl18bllttat "jtn~ .within ,fi~' 
.' '! - '. :,',~. ~ "-

days ,of receiving the defe'ldant's Notice of Alibi. 
" -~"\ (\ - . , " . -:; _. 

(I \.i 

WILLIAMSauLE OF 11SCOVERY _. la, n .. '" -.-

'n. UDJof ro.caned6~iIIilimIRule,n~vidence has~rl ;a pi,.t1.eJf~t.tooi'f9l" . ' . . 
:. - - :." ; .... " .,-,' " ," 

floricla prosecutors. In an ,i1'$Oft pr_cu,tiQn ,;it can'he your strongestweaPQfi. A 

pat~iriofluspjci9Jl$" ince~~iUYbltfniJIl$,connectedwith,dle'defendalltlilay ~y 
., . ~~. _.".. -. 

·.,tliim of .inl)_ntcircu~ltances 'Qr Jack of ,,~rin.U1al:'iDtent.Tbere ,,~,~ .. t 
\\ 
II 

q . 

,:j 

, , 

' .. - ~ 

o 

,',38:--5 



c" 

" 

. n.ulolio~ OD ito apPl~.J ~._m"._t~ .. which y~ must be ..... of. 

Be' aware, abo, that you mUlt .pJOvidethe defenae with your "Williams,Rule'· . , 

evidancoumler discoyery and put them on notiee tbat you will be .u.siac.it at trW. 

DISCOVERY SANCTIONS 

'If you eet cau~t in a. discovery violation. or lOU catch tile defense in a 
" violation, .beawHe of tbesanctions ayai1~ble to .the court in ~ts discretion. Before 

imposing any sanction,howevertthe ,court .must·inquireinto the-surrounding cit-
. -- V 

cums~~:to determine wbether the violation was willful or inadvertent,and pre-
. 0 

judicial' 'orh~less. lfthecourt finds the violation to.be Iwmles& and inadW!rtent, 

it wiU allow the testimony or evidence to be admitted nonetheless. if, .on the other 

hand, the court finds the violation to have been prejudicial andlor willful, it may: 

exclude the testimony or evidence; declare a mistrial; or IbDt a continuance ~~ 

.the expense of the violating P~Y if the violation is' discovered" prior to trial. 

Sc Richardson v. State, 246 So. 2d 771 (Fla. 1971); Johnson v. Staw. 312 So. ~ 

231 (Fla. 2d DCA 1975); Carnivale v. State. 271 So. 2d 79a, (Fla. '3dDC~). 

em. denied" 277 So. 2d 534 (Fla. 1973). 

o 

" 

',) 
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. WERT WrI'N6Ss TF..STIM'ONY In. usoD trial, expert testimony is the stronpst weapon in yOUi' Pl'OIICutorlal 

arSenal. It eI~lishes tbecorpu.s delicti of youreue, impnliiBI tbejuor.aadil 

.,..lllyunimpeachablebY the ,defense. You Will haftuperttestimODY fmm your 
o o 

rlfit ~ .. inftltiptor, as to buic eaute and orilin, od fromyOlil laboratory 
'~~""'--~x~c~ to-~~;tiiic~;~~f of~ tbe~~;;na~do~n od..,y ~hysic~f~~ 

() 

from the rue acepe~ <[, 

(.) 0 

The strenatfi ,of J')Ul' euedepends upon the effectivenes of your expert 
, <;1' 

testimony, which depends in ,tum. Mpon the preparati()D you putin~ that testilnony. 

Your laboratory expert will need some time to makebis ual,... aDd, com·" 
pletehia findinp. You must .. ~atheis proYided an the materials. be will need 

at, tbe earliest opportunity. Make sure that your" in""tieato~bavedelivered aU 
o 

th"sematerialsto the lab expert, especially' iftbe materials ., loiqto "'acberrAlly. , . '" . . . 

affected bya delay in analysis. The expert will abo need eDOuch aduaee notice to 

. be available ·for the' trW, and to make sure hi$. findiDp uecom" by that ~. 
. ~ . ~ 

It;iss~th&t you contact your ,expert at the time the ~D~ is dfliftled 

to him, teDin, him briefly .hat tbe cue is about, the feDtametrial Ate and 

ItneraJiy what you need by way Ofbii analy. andtestbnoDY~ Tltis willf?belp~im 
'" Itt started~ Then, after he h .. eomp~ted hisanalyses,plan to m_t. witbbim 

peIIOnally. 

It po.ible,JDeet the expert at his office or Jab,Dot your of rICe. He 1Jill be 
'--' 

more comfortable m his oWn nironme .. t,and '1rilljpPreciate yourd«ereoeeto 

his pOIitioD. 
'J 

Start· by. explaillinlin detail .. batYQ~r ~ .• aD abQpt. Ten him .laatyou 

haft toproft iayour cat, and' wbat his testimony ..... ~ 'prow • ~ of your 
" " _. I,' .' - . -ctJ -

~'" tl 

ca.. Then,let him' explaia .to you .laat be ... do-. inhil anaty.amact .laat his 

conclusio .. He. Let bim"~ completelythroup hilp1'ell8Dta~1l • you ~ DOtes. 
- ~ < ~-

When he h. rmidJed, .10 baclt OYer it ind.tail and haYe ~imexplainlJ.lym.tters 
Ii 0 __ '? C 

YQudo .. 't undentand. Thill is: your opportunity to be ediICaw.t:,. not oDly iDo his . 
mi. of expert_tbut in his maJUl'r <>~ p"ntation • iell.Mak ... Y()lI'~ the . 

.. 

o 

o 
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terminoiOlY ·ofbisfield. In. this way YOU can more effectiYely eXaJIline your witness· 
.\\". "', "'~ . . '~" 

, )~~ ~t ~;YOU_ knolJwhatto, iik and~ow to .aSkit • 

. . ' \\ ' , ·Haft your investigator and laboratory experts ,ari'ticipate· cro",XaJIlination.· 

~be~ w~tthe, weakn~ are in the investigatory iUldtesting proced~~ 
~d, in the hypotheses Underlying their conclusions. How would they cross-examine 

,them.elves? How would t~y then rehabilihitetbeir testimonies? If youprep~ 
, " , 

yourself anclyour experts. for attacks on the~im~ny, you can then smoothly 

"~~' ~~~ - ~--~cbeftectiYel¥-rehahilitate lhemon r1Hlirect._Th.e jutY_)!jJ} ~ ,thllt crQ~"exartti· 
"," -- --- - ------.,.--~---'---.-.-.--.,.----.------ .. -.~-----, 

• 

o 

o 

nation, Us not shaken your experts (nor you!). and the impact on the jury will ,be 

greatly diminished. 

If either expert witness has never been qualifIed in court as an expert in his 

field,explain w~t is necessary in qualifying him. Go over the predicate questions 

you . will~o 'sIDa ,him. Let him provide you with a resume you can use at mal 
r ' "'1) D' '0 

in" qualifying him. . ' 

Ask your expert if be can prepare any diagrams or charts to illustrate his 

testimony; demonstrations or re.creationsbeforethe jury are always impressive. 

Rea1ize,however, that many judges are hesitant to allow live demonstrations ot 
o 

flammable properties in their courtroom. Help your expert become an interesting 

Witneas. Encourage him to present his: testimony in such a way that the jury will 
. . 
be both informed and entertained. The greater tile attention a jury gives. your 

expert's·testimony, the greater the weight it will carry. ,.;.J;. 

~r (: 

LAY \vrrNEss TESTIMONY 

Prepar{n, you" lay witnesses for trial is, ofcoUtSe, also important. SOme 
'" \1 (" .') 

Special considerations will apply as youp'iepare th~m f9r their trial ~iD!ony. 

Fint, find out if yourwitnesahas ever testified .tM!fore. Many fire personnel 

have never testifiecl, at tri!ll ..... d Most private citizens have peyer seen the inside of 

~a courtroom.,lt can be a terrifyin.experience~ A dress rehearsal in your office the 

'week 'befo~ trial m~~Ili.sne"oUSDeSl and help you to anticipatehispmor­

mance intbe courtroom. Make your wime. understand that a j11lY will be inflpenced 

notomy by. what he says, but how he says it. His manner of speech should be finn 

..... ~. JIIId it will be it you have adeq;;.telyPft! ....... him fqr ."-t bl!1 wiI{ ;> 

, . ~ ~ 

._.:,,' ::::::.."'.;:::::....-;-, 
-. \.\ 

~ " 

~~::::!! 
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." " .. ,. .' . ." ". ii' . . . .... .... .' :';" .... ' .. ".,' . """ 
be,_eci.Hisap~aranceis. ~imporW:lt.lire.andpoli~e .. non:nelshoUl¢ be. in: .. " 
... - - i( "- . . " - - ,\1 - , 

uDiform,lllothem iD conaerv~tive c~tand ~ie or dlftl:~it. n.,·1ritnea should be 

iDstriacted~1!d_ bjste5timoDY to:tbe jury, DO,t t~ you. Eye'~9'11tact. betWeen 

your wiln. a.i~~jury ~treDltbenS hiS cmtibili~apd:{ocusestbe' jury's attentiOn. 

'These obvious points sbotddbe,. weUknown. tO~QU '~. ase~~ed.trla1 vet~aIl. 
They are not. weUknoWD toa, Witness who.bas neyer testified before, however; and " " ,.. . 15 .. 

it is .' your responsibiljty' to orient your Witn. to th~";aSpeets of trial .testunony. 

Knowing wbat to say is important; knowing what. not to say 'can be even. " 

o 

.~.~ '~mb;e~~iDIPQrtant~,-As -a"matte~ ~ofTci;, ',our"witne$s'cann'ot eijiie$s'aD" opiinon~()F"':~'" c~".L .. ~.-"-'-' .. !._.. 

conclu;;onexcept 1$ to certamcare{ully limited,,'areas b~fer·to tbepe .... ~Vide~ce 
Q,de;:!dapter 90, Florida Statutes). Make sure' your witn~:~pwsana '~ndentand$ 

"f'-' ..... - ..... :O"; , 

this.' Unfortunately .. most. lay witne~s are all. toowiu~:nJ~(rii~p~ttheir 9pbUon.·.· 
" . \1, '. _ ~ ,It _ '-, . 

on just aboutanything~ Defense attorneys delight io·thi .. i, ~ancl,\viJl·taK.e.your·Wi.tness 
'. .....' -' ...... ~'- .. -~~~., .:-::'~: .. :~'~\;" ::' ~ ',',. -

apart on cross-examination if he sta$pontificating;. You m~t's~rc!ssJd,'yourwitile&ri . 

the ~,eedf~r confining histestim~ny toDracts!lDd ~rson;ll;~~l'V,~tio~Ytbe jurYA~ill 
reach the conclusions. ., .,.. '·;:::~~W,":;·:1' Q",. 

Finally, I suggest that you provide your witness. a fil~ 'orlf.his ,tt$timonY .~o 

revi~w while sequestered aw~itinghis call to the stud. it j{eeps himfronitwidcililll 
c· 

his thumbs' and getting neryous" 'and itrefleshes his meme>ry .again~ IndlJdeany' 
~ 

reportJ, statements or deposition testimony he has macle pre-trial. Outline the; ". 

qUesUQD5' youwilbe ~I him.· Then, make Sure yOU follow the "~9Pt"~.DoIl)t 
. . 

ever surprise yourwitneu with a newq,uesti9n that QCcurs to70u when be: .. QIl 

the stand. He may give yoU aD eV8ng,water surprise when'heanswers it! You may" 
J • " . '. -.I;, :. 

also rattle IUm with yo .. r surprile and destroy .his cQDfideDt im. before the jury: 
\.:.. . c- , '. . ) . • . ' ~' '" .. ' . _ .. ~ 

C.Jefulpreparation cuat,.ncthen the testimpny "of my witllftS, lJy'prex.,en •. 
. . .~. '. 

It is all effort you as aprosecutormlllt make, ~pecially in DarsOD c-..Because cf· 

the often circumstantial '.~.ture:otarson cases, sueb;preparatioDJS.lital to AsUC. 
" '. .' , . . '- ~ .:, .I .,..--

fW.verdict. ,I (; " 
(;1 . .".;~ 
t,!,1 

• 1/ 

'" 

.• 0 
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.PUl-AAmGA TRIAL OUTLINE. 

., .MoIt. ~uton ~n p~parea ease outlint of' $OJDe sort before.they"., to . 

"trw on any chUce.·Inan arson prosecution aD outline.is absolutely 'necessarY. 
~piDl track' of exhibits, evidence' and testimony is esaentw:. to ensure thaty~u 

provt·.ntheelemenls of the crime of~n and submit aHadmitlible- niden~ 

and testimony supporting that proof. Arson is one crime where you will ileyer haye 

. J' too much evidence;, you should introduce everything youbaw. 
"---------->-'., - ~ -:,. "-" - ._------

You will also· needanoutIine to use at trial so your presentation of .thecue 

is orderly and coherent. If you are fumblinl around for exhibits, stam~erina' on 

direct eX8lllmation of Y9~ w'itJleseS, and generally looking like you uenot ve~ ,:; 
. sure of what you're doing, the jury is notftomg to befavorably:impressed. If you 

, " 0 " 

a.."e presenting a complex case of· arson and you look like you don.'t even underst6md \ ;~ 
it, don't expect the jury to understmd it. A jury will neYer return a conviction 

ag:-inst a delencJ.ant if they don't understand tlte case. ,. 

Your outline should beein where your prosecution should begin - at the file 
""-., . . 0 ~ 

scene. If you weren't called Qut to t1!!e tire ~ne at the time of the fUe investigaijoJl, 

you've missed ... valuable opportunity to truly. understand"what yourca is about. 

But if youch.COIe not to go to the fu:escepe even after the charges haft ~n rded 

and the cue is set for trial, you're f;ilinl in your 'duty as. a prosecutor •. AD of you 

mtmurder scenes to understand the scenario of events surroundine the crime; 
" 

an anonrli'eJCene d,9t!SD't just explain the crime, it!! the crime. The very preorof 

the crime orcarson~ is in the way the fire scene is found. You sh()uld vialt'the fire· 
CJ 

scene u IOOD- pouible" make o~ations and take notes on what you Bee .there 
" 

and haft YCMifUlOI) jn_ieatorpoint out theeridence ofmoJl~d the lipificaaee 

of that~. If "you are not ex~nce4 in themYestiiatne techniques ,of 
. ~ 

arson, tbeehana,s _ that theq'*tionsrailed in your mind wiD be railed' in 
. b . 

the,. jury'.,~. Take note of' those .questions JDd make sure they ate answered ;. 
"t' • 

at the trial. 

Your outline should include a"minio()utline"~ of .~ecase fo~ quick-reference, 

sbowiq the bade who, Vfh~t~ wlien, wht!re and why of your case. Keep, tbis handy 
. .' ' . t't . ," ,,r..,, _ . ,:J 

forreferenees,to technical pc"ints of the case $uch as date,yenue,etc . 
... ' tTl • 

o 



'" D," ,_'_, ,'"," C,' -', - '-, ,-

'. 'The Jm.berofe~i~bitslncl it4!~ '()fpbysical mde .. «:tUl8d'in~"IIPio.;.-,' , 
"cuti9li iaauer~y q,lii~eJttellSiv". Js~tll'~cr,flQw..c~ ~'.Jdd.-(orall' 
·phYsical-. eYidence.Tbe r~~,r 'sh~uldi~IQ~~f{and'~ui!Jber the ~~ibitssOYoU caD' " 
quiCklybo.whatyOur~_ i$,ll\;'~~~~!D1\f YoU~ lI~·tlM niden~ 

'as received or e~cluded, fO~' identjficationo~:~~~id~ij~~~.1ri;'~r-.ritho~t Ob~tiOD.'" 
, -, > .' ,:', '., ,. ,~' ';.:' -',~:"'-·-··:~·<:J-"~·'>·~.~1,~,,~·:,:,··~::'·~''':·' ::-~ :',: .-.. :. .' 

The pow-cha,t' Should$how'~~~~hain Df i~~,tqd,iot,allphYSical8victeDce'lO that 

yOJl dOIl't overlo(,ltneed~. test~~lnY ~n:anyp6I';.' .",' .', ,~' 9 ", 

,',' ',,' !~ , ' - •• : ' " , , 

~our outline should always inClude, witrieSs_summ~es" hjghlighting~"their 
-~;:" [-'-" --- "--,,:co--,-·-__ . __ ~_-: ""~.----::'r-' -' _.: ~~:.~ _:-~.- ~-.---- __ ~---'-"'-----7'-'.-~"":----'-'-----,:-;.:'7-----' -".-~,'->-:-~7-' '~, .. ,i:. '_-.~ ... ::-'_:-.=-:<.~~ __ ,.::~:..::'~._'_-":.'!"'-.~-__ ~~,---.:..-~._:::' ,~'-_~ __ "':...,. ~~-=. ci~ __ ~_.~ .. _ -' . .0._. 

testimony and, coveriDgallthe points theyc~t4!StifyiO: You Should note any 
• .' ""~," c 

we ... or ,problems in ,their 'testimony.~orexpert' witn_~a, ))rief~Yiew. . 
-' '/1' _ . __ '. . ... :., :. ,.... • . ". - .' t:., 

of their credentials will be needed. 0 

I iUGeSt that your outline include a section "on 1.banalysis,With.abrlef c 

, ".~' . .!,. . 

sumDl8lY of the results ,of my lab test. Simil8fly • any on-sceneanalysi$ of materials 

by your~n investiiato; should besummatized. 

" , }~ you ar~ proSec~ittingan' arson'for profi(~ase,youwiU bell$in~bank~~rds~c 
insudhce tecords,corpor.te ~rds, etc. Yo.. vriJl n_::tp'l!1ain~' ,an orderly ,= 

'ci1f:ck·list of these items as, part of your outlin,'" If YOll highlight the.sipifican~e, 

of these ite.ns inadvance,;You wiIlnotneed to, &crUllb,le thro(lgh' them .at trial. 
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. <~ trW of an ~"""~"'<mmilat~~;O¢IOer~"""~t~ 
<,C~ .. ba$. ,many.' .1,IiIique .cbar~~teriSti~!l .. ·l'aJiIilaIJrom···JUrQr$" Y~~"s'~ ·.tl~,,~~w.~tw.:· 

- '. -' ". • ' .. , l .. ~ '., ',' ",' '. . . " . 

.'··,e!idence ·tQtbespec~j);;~lemelltS· ,of proofln(olvea:Jn ·an8QOn'PlPleCJli~Ob'~::~.-rb.~ •..• 

'*.·';'.';~~'.~.· .. ~t.jj;('b.~ •.. th~ ••. 'D1~uu.·.pr.nt$"special, .·~~~~,.tions, ,,~f~I'7~~:·.\.t~,.·.: ..... 
. ..•. :.fQ~an·atSOJi.·J~ase;outliJ)~"typ.c.al proof:invol~d·in.·a ,~Ise: incb.f;·ana··;c::f~rs> .. 

,. :·:8.$ment$andi~~~Ptting C~~ law for~buttiJt, ;sIDQtionfor jUdgnte~t()(,,~eqUit~ ..• :: 
. ·~"",,,, ... ~\,,,.~~tc>rtl1~.i~~t. ji!rY.+-tic)l!5;~ ..•. 

• n~ncjnliP,\{U1:~n: .c.~$aJDpl~il#Y;;:i~ction.bued·~o.ll:the J979' Flo.rida· 
-': ..:' ': .. ".'.-.:"" ':~~,.""':\\;'~<""'>:.<.', ",,;:.~<:",/':'r '~, ~' ... . ·<,:;:':/i~':;· __ :' ,", ',',' ":. ,'.:- '.~:, , :.< 
"'~n JAw·,are1\p;tct(i~ed;i11tlie~'ApPendiX.'~ . 

_ ':':;':",-' .. :' :·.:.jl;~\·· '., _ . /.':'.".::. :i.' ' .y. 
> :' .~.~. 
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/ ... ; Peihapsth.emostcommo~ miSconc~Pt;()n jurors 'are':~~(I~r~lates .ta'circum~ 
's~arlfi~i'~~td~~i!e; s6metinies,referred;.· to as'::~~en~~emr ;~asP~. S~ndrome." Mo~t:~' 
.,." ". . ..• '_'., .' " ... ' ,'i, :\''''''': •....• " .:' ' ... '.' .' " 

.. ' jutorseq~at~~·cii'cu,mstantial" evidencc~I~~:hw-ea~" ev!df3l'1c~,~ Hpw. many. times : 

'ha~e:y'o~r jurors'seenf.e,rry Mason pr~vehj~ri!ieiltwa$framedra'~victim of.citcum-··· 
, ';'.' ',,;; ,,; , ,,-' J;. ~ .,f,4·.. : "-';J.' '" , , . . ,.' ,,', ' .'y' -, ~'. \ " ,', ' , 

$t~n~~'~'llIow,m~inyii~es have, yopr ju(qrsijeimi the detective 'on the la~sIlow 
~::"'~;;""~heyJiaveD1t got any,tbingbuta~~rcu~stantial"ciiSEi~'?Thepublic~thinks 

'/:I~>~~~if~7H.umstatli~~l.·evjdence ois .ini~~ioi: evidence.' Given thatnearly.,:plLarson ¢~s 
\J" ':l~'l:! . .'>">-'~.;"· -''' .. l.\' :'" : . .'~" h ,-, ~ '.' 

'!f~, ~ii:¢llm'st~ntiai' ifi.'natl.m~:; unless, you !:!an, overc{)me this inherent 'bias jn the 
.. 'j', " .',,:._ ")'. ' , " 'J" ' 

.,;::cj~l"drs·'"fu1~ds, 'y()u;;in~ot obtain the cOilv'iction 'You lW~k. The voir dire 'process' 

"·i;';YQ\l~.,~pp()l'talnity~tG show.,thO~ jurorsth~t·p.ot only 'i!) circ~~s~~l1tial.evidence 
," ,., "">, '., _.,',. ..:.' , • ". '.'" 

'.' ;:~s' c.omp,etent· 'and c{)nvinc,.i.ng'~ ,,directev'idence, but ~hat .in· sOIne waYs itisev~n 
":'::,'~J ''-'',.", .. '' -: " .' ,". ~~ .. '~ . -" -.•. ~. . . ". . . ',' ,'.' .'; <. . :::, :' ' ' .. , . 
,~etter;. P~,ol],lr: lie, but the ~acts don't. A wituesscan take thEtstand apd tellY9u 

. " S"":; ~'r 

'~lsaw'Jrie sefthat,buildirigon fife." If t1;~fs all the evide~ce there is, it comes 
.' .,' '. ': ~" - .: :1:" . :,' '. ~~:, ~." ,~. . ,". ' .' ...'. ' ," 

down to whether ,the individui1l is lYIng or telling the truth.: He might be . lying! ' 
. "":. '.': "." ,'.' ",' ;., ' "', ,":'( ,'., 

lijstead,"show:' the jurs.: that Jo~ usedtriwork in that 'building, but was rec~ntly" 

Ji~(atact};tha,t the fire was setbygasoiiiu{(a fact); thatanempt;'gas 'can )vas 

'. (dl.lnd~earbY, with:Joe'sJinge~p,rintsonlhe can (a fact); and thatthebuildingwa,s 
, " ':/", '., "', " ; , I~':_ '.' , 0' .. ~-: ':, "':, ,:,;,',~ , •• '~,:, '..' • 'J'. '.' 

. ent~re4witb, akeyan(ttb~.t .Joe h~~ a keyin his pocket whenarrested'(~pfact); 

, isn, 't tb~ "c'ir~stantiatcaSe" really ,stronger than rriy direct evidence":case?Point'" 
:", -'" ' .. . -. .' -'. 

ou~tothe-#ry·.thatone man can lie in a direct evid~ncecase a~dsendail'innocent 
, ',,!. -',. ,'" . " ' ,. - ~ 

man to,p~ison;aCircumstantialca.q! will re911ire many differe~twitn~sses~Clll of 

wh()m.,woq!dhave to lie to (lorivict an innocent lmill., Rei11eDlber. Ybuh~veoniy 
'~t~w minutesto'te~ucat~ a;~f;, whichb:ts b~nr~i*d believing circu~stantial . 

, ,." ~'., '. ,.l,., . '.'!.,",' J" , .,' 

evidence is second-class evid~nce,Don't'underestifuatefhe importance ()( this.poiIlt, 

~r~ou will findyollr$elfplayin'g the r~le of the,n~ A. HamiltonBg~ger in a P¢r~ 
, . , ,. , ' -"..," -, ',.-

: ".' '. " 

',If YOllalltiCipatede{ense tactif.!S,Y9U ~anmJ~!t:ea pre-eml?t.ivestrikEf at voir 
, ! ',."', .''':' , , "", " " " . 

dire ·befo~ th~ 't~rhleven~gins~Conditioningthejudt():cireumstantiai eVide~ce ' 
,.:,. ... :' .. ~:: <. "",,"'0'-;>' ,.' :' .. '" ". <,'".," .: ,\'(~> '_' .. :". , '," .':::! 

. wjILredu~etbe-iinp~ctof the.def~n, se~ttoOley·s. closing argurtlen.twhen he .' . ' -

, ~," 

, I. ~ 

4A-2 
-:'~V, ... ~_4 ~"':":"'."""" )!o~~"""""" :.. .. ~,,- .... 
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;, ";' $I'. ' .. ;; 'i:.. .. ' .,i,,; .' I;"'·,i' ;~, .,Jr· '. 
A#.ofhetpre~l11p~iv~ 'strike inv61ves<&.o~ditionin~J~ou; jur;r.idP;:«~~\{~di;~~fu . 

'. . "', ' .. ,: ":':eJ '. ....., _, ":" _ ," '.,' ~~~.,."~ .. "" ". ' :., .' ;'. ~: ," . . .'. '" : ,J, . ..... ". .' . '. '.. . :' , 

: 'witnessesYQu ,m~ythe. using;'· P¥ticul~rlY: ihan . arS().nrorpr.o(it,~c~eme; y.ournay 

....• '; ~'l~' '~fu~$h"iQ je$I"y~ain.tlll~~ndi~1I ~wllotor fgainsl~C(.lI~~~~ •• , give.n 
,im.n1unitY.Tbey. ar~- 'n.o~ likely tobe\vhatyourjury .wJ~ld_conslder ,modet<i:itiz~ens; 

• ,~,. - '. '.' ',,' • " ," ,,-' • '..,. • 0 ~ • , .' '.:;.> ' . . , 

····Find out·;wh~t>::tl}ej~ro~~·.r~a~Holls,are,'goingtO.,.~~wheh,therlil1d'out.~~,6ur·~~'l.~J. 
:, witness is at~ice.convi~t~d chil<f molestat ordtug ; dealer. J~,adurQr i~sosl,urned ,ofC:" ~ 
<""" ":,:', , '. ',' :: . ',' .~', . ,>' '. ';, ,.':>-" ~~;)ll':r"~·:~."';:."~~'~(~'L!~:LI~'.'~!-'" ..... >, ':':'.,,,,', ., ...... ,. "'. ':' • 

,by the, character '.0[. your. witness thatiiewof'She ,:\,on't'gb'e credibility ~othe witness' , 

· testimony,lf is ti~e to use oneofY011rperempt.ory thallenges. 

~'polic~m~nc~nb~asniistakertbr.as <:apableof lying 'as. ariYoneelse,given the 

motiv~' or opport~nity; Wh~riyou';gqback bef~re' the panel,rciUowuP(:1h that. 

Tell the 'lurythat th~p,ointisw~U takel;,an<;i thatjU~t ~. ~nyone is c::apable ()f. 
'.: t. ' . .... , ' • . . • '.; . '1';;\.. ~ :,' . ", : 

. Iyin'g,: even 'a, policeman, so isanYQn~. capable of tellingt~e truth, even. a dJ;ugp
. 

dealer; Th~ defel1se:counsel asked, 'the jurY not to believe. apbliceman's testimony 
, " ., .';', ,': ' .:.' . ,.' "l. '. " .', ." . '.: 

"jllst because he isa policeman"; you should ask themal~o JiQt to disbeHeve a .' " " " ,'. .'. . . . (} - ", . ',.' " ," ':" . " 

drug dealer's testimony "just because he is a drug dealer:" Again,.Youarepre-
, . - ....,,' .' ." . " . : . ,. if:' "' i, \:. . . . . '. : ~. , 

~Jnpting a major defense argument to the jury. even befol:e the tried begIns. .' 
, " ,', , . " , ': . .: ' . . .:' .' . '~ " . '. . 

'I'heSeand,¢.ther methods}'ou.alre/idyutilize at'vail-dire are, of cgUl'se, subj@ct 
c" , '. ': . "., (i , .. , . . ." .. ". " .' .... , .'~~~ . '. ;. ".... '.. . .. ". ,:z) .. ·.,~. . . ' 

to the limitati.on$imposed under youI:' localrulesof.practice~, Hopefully, you. will " 
c· ~ :' ~ -' . . .: .. ', .. '. . '",' • '. _. ',: ':.," .'. " : . ':.' '"' ': ' ,,' . " 

be allowed wide latityde in your ,cirCUit, Jf your trial judge-startstodi~wf\iereins 
:':. ': .~~~/ ':., ~ "... ,.', ", ' .. '-:',' .: ••• ' ••• ' .,< • ." .' ~ ~,' •• " '.,' .~::.,- ... :.'.'. :.'. " <".f·-.:~·;.,t:, 

'in'C)ItYoU, you may h~ve to takeanoth~r:appr9ach. Tell the judge you onlY.Want,,'u, ' 

{6'~Qsurethafthe jurors will' upbold' th~iroath tofoliowthe Jaw. Ask them "I! 
.~t· ,'" ." " -. "'.:.' , , " ... :,.... 

the j~dgeinstructs you tbat circ.urilstantial . ;vidence is:'coOlP~t~ntjevidence,, will ., 
. ." . " " . .' a " .-

you fQllowhi~ instrll,etion? Ifhe tells yoU a w~lJ-corinected',~l1~j~ofcit;~up1stances 
can be as':'compelling as direct evidence,wiHyou -fono:V;'h~ )iristrUcti~Il?"Youwill 
'stillhring .out alt tii~: PQintsYou wctht to 'mak.~. ~". .' 

, ".. ... r.' . , 
':.1' 

Ultimately ;:yoia' k~o;\v whcitwPrks best in your cncuitcfrqm,:Yourown expeii~ 
, ~.' '.'~~ .. '.' ,'I' ", ", ' .. " .1[·'~. ti. ," '. .' ,".""',' '.'. ~;:. :.":-:"~;~'."." .:' " " ".:' 'J! 

~ncesjnotbet trials. The secret is ~illg the vQjrdireprocessf~1;m.ore th~n' just' 
:. " "'. . ; .••. ,,' ! " L . " '" ' • 

:,:se;lecting your Jul)r. 'It~s 'a'process of' communication .iUJ,d ¢du¢atioil.:which, call' , 

'aff¢cHhe out~.om~~fy.oUrtri.abet9rethefirst 'witne~ takes'th¢ stanq'; , . 
~ .. :, ": __ »it~' '':'' '. . . . ". "~I ',': ,. '. , . • ..-t '. '-:" 

~j-~'-
}, 
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PRESENTING THE CASE 

OPENING STATEMENT 

/:, The opening statem~nt to the jury in an arson prosecution represents yoUi' 

opportunity to capture the jury;s, attention immediately. io~us it on your evidence 

and testimony, andstartt~~ jurol'$ on, the path'to conviction. You!: opening state· 

ment should leave the jury believing that a convict jon is the only "correct" verdict . '. v 

in.the case,':and looking to your evidence to support that belief. 

The first important· function of an opening statement is ,to coherently and 
. . ~::=:::-·V . \ 

concisely outline the case you are about to present. ''More than most other: trials, 
. \.' ~. I, 

an arson trial is a fragmented, complicated and circuitous process. 'rhe many wit-

nesses you need to establish your circum$tantial case may wear down YOU!!, jury 
. ,- .' 

. anld lose their attention. The significance of their, testimony maybe lost jf the jury 

doesn't understand that those witnesses are each providing a small piece of the 

puzzle. Tell the jury what it all adds up 10; let them see the big picture before the 

testimonY'istarts. That way, the jury will not be distracted f~pm ,a witness' testimony. 

wondering why you have called him or what the significance of his testimony is 

supposed to be, Showing that y'ou understand the case tells the jury it can,too. 

A .second,important function of an openmg statement is to create conJidence 

in the state's case. Your confidence in outlining the case will be transmitted to th~ 
.:' I; 

jury. You should be assertive, without overstating the strength of your case, showing 

that you, believe in your caSe. You must project an objectivity in your interpretation 

of the case, howe~~r, ?r be,accused of prosecutorial tunnel-vision. If your confidence 

in the case is p'rrceived as that of a reClS9nable, objective person then the jury, 

viewing th~,mselves as reasonable, objective ,persons can rnore readily 'adopt your 

interpretation of the case and convict. 

The "next' ikllPortant function of your oPening statement should be to make 
,) .li' . "'-

the jury "~orlcemed'? ab~ui your case, empathetic. tq' the. victjm, and punitive 

. toward the arsonj$t. yiu must personalize your .case; show' the jury that your 
o 

witnesses are real people and not characters in a play. Show the jury that the victim 
" 

of this ar$On"isnot jUst another statistic. but a member. of their I~ommunity, a 

neighbor. 'You want the jury to share the victim's grief at his loss and his outrage 
:~ ". 

,'-:':0;-
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., ',' , . Jt.;he~nist'~h~.~~tjmi~d,,~pn,:~ti~j!il~£a'" Wb.tt~~ .~;'ict:wi11 be. 

- . I . " ~' _. ,. I,. -, .r~1:!.i .' .'! "';-- _' " _. ), ' :,' ... ?}' \' • • ',1. _ ,.' ,'. '. . '""" \. " o· .'-:.... 

0' 

" .. 

, ,,' Finally;y'(j~t o~uing l$ta't~m.e~($bC!til~,·ltir~Wthejnteres,~ot th~iury~,1f you" 
-II . {;' -:. c" ' .. - f,l::/-" > "': ,,'~I)~":,.,.'.~,... ,'r' < .... ~ '.,C('" .,..- '. ,.,',' _, .~ 

'succ~datttl~ ()di~~ objectiv~s st3.~d"ab!-)v~~Y:ouw.ilhbewelJoi:t JhewaY. ,~~t 

YO\lrQpeningst~t~ment . &btu.!},]' alsd:t,ique th~ju~Y'~cuJ;io!iitYlllndkeep i:ts a~,tenti()n;, 
'focu~d~A the 'fri:il.Th~u~\~f~i~~titi~ ,~videricc il!~~~urt!riai can ber;amed SO 

~'to eni~rtain thej'~tdt~i·ath~r'tll~rlb()t'e':the.m: \.o~tlfueth~ investigat;ioQ 6f tile c 
:"" '. < _. '. .' ,", : ". 1'" _1 ,,~. ')',' ", ", ',' • 0 

. ·C&i£.&:SO the'jurycan\iratcn. it~nfoldat,.t~lllk~a~gQ!lddetectiVenollel. 
:".' .: ',: . . '. - ; -~ .' "'. ,-"~; "\:' ".0 ", .!! ': - ," ";" .' , ' 

.[. :~aringthesegoa!s: in'rriln4i')'{)u,rq.p~nhl~g;ta~m~ntsho.uldutilize· certain 

te~hniq~es,.orpresentatio~ .t9achieveil~em. "-'t' 0 

',," ,," " . ," ',' >. ':,<:' ,' .. '" 0 ': If: .. " . _. 

,Yom:firstfeww6td$ to thejurJ.~:u'~whatit""ill remember best and.be most 
" _'. ",":'.';' ,> ._,i', '~'·'--_'~_·~Y·.:) :,: ... "._'0:', ~,-:.t~./':';"~-''''''''r'~' : _ ,.~;._ '-_~.,.__', _' ."._ " 

-attentive to. Dou'theginby lecturing the jurors olltpe bistoiry and purpose of the" 
(, " • /,. " '.' ,,'" -~ '~'~,' 'f " " '.: -' • '".' ,.::' :' _ • 

opening stat~ment in Americ'VljU!(isprud~n~e.Gi~eyour j~r?rs<¢nough c~,it to, ", 
\\ realize whae~ going on. ,tne-Y wiUknow that you're tryill:g"tp'outline thecasetQ . 

them~ and the jue,igeha$ probably just explai~ed it to them in his .opel1ing:rem~r~. " '\ ",~ " (,' ". I: ' . . 
- , .. I,.' 

Neve~ b~.gin:hy telling yourjurynqt to believe what ;iYOll awabout to say. 

If YO\l'start by telling them~ "What I say .,is ~ot ev1dence,::itis qn1:v 'my opinion 

or view of the evidence., ' ." yoU will be telling them exa!!/:ly that. The judge n,a&, 
.,' . ,." - "-. . D -,~ _ 1 ',', oJ."'. " '_ . l' ; f) . - l' (/,' 

already II told them that; don't re-emphasize cit. You want thEl jury ·tobelieve ev.,ety-
!I .." I) 

thing you say during the tri~,'e~en jfit'?s not "evidence." 
.j , • .' ,,\ (] .;. Ii 

Present your openiJ'lg statement as ,j! story tellei.Oq:, not begin by &ayin~, 
. 1._'.,' , P -

r: " 0 " I' 

4'The St~te of Florida is p.t¥pared toprerent the testimon~: of witness 4A~of the 
,0> '.. " . T 

Arson Investigation Squad who will testify ~hat ... , wi'tn~!'B' wilHhen ,be called 

to testify that ... ,etc." Use a narrative form: "John Smith sc)metimes doesn't sleep 

too well. The night of July 17th was one of those nights. About 3 A.M., .JQhn 
- . , '.~ lj.<.'" , ~ (',~ ~ 

decided to get oyt oCbed and get a glass of }~:dk. an.'! maybe read forf.;t while., 

When JohIl went into his kitchen he just hap~ned to look 4)Ut the window across 
13;::- ;.,- . 

h~~yard to his neighbor'shousz.. A-; he looked out he saw"aflickerof light on his 
~ ,~ 

neighbor's ,porch, and a young man sudd~nlY l'Unac~oss ,his yard anddoWll the 

street." Everybody ,loves a good story, anc y~ur jurY .is no diff4~l'f!nt:'" " ' .. 

Don 'f u5e,ulegalese" and don '~. use "coP"'e$8." Y oua1.-e~\ot writing a brief 
} ,;:: 

to ,the District' Court of Appeal, ~nd,{you are not the dispatcher at the police statiOl}. 

0', 
, . 

,. ",..100,." j{},. ~ .. '1,' .... " ~* .-.c"'~· 
G' (0',,' 
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t ~ . t'J 
"", 



" 0 '~ \~ .. ' 
,,,:, 

t: ~" (i '. 

o. 

",. : 

<) 

\) 

1; c" / " .' 

'. :< ;Ci~i~~ ;.;;, .j~JI!!"1ItI. ,ordmarY Cj{iuns ~~ comprehend. Whei. techni~;d ~ 
'f'" e:;$eo\ialto lb. c .... : ."Pi~II\o them wbat,they me;m in COIl!~~~ I~ 
. ;r~~reyou ~ them., '," (J 1" (I ,f' 0" " ' 

Un4erstats your case ratbeJ' I than o~erstate it. If you are not ,positive you 
~ , ' , i -d " • 

~ailprove a 'poillt beyond areasd.~able~oubt.don't tell the jury you will. When, 
, " '1\ ' ' 

< :r~u fail to proveit;"the jury wm\ttart looking .~J see what else you 'promise~ ,but 0 

pid not deliver.' If'you can prove~\more than jcusaid you would, the jury wiU 

h' k ' ' tb ·d".:Ii" '. 1 t 'h . tiD your case lSeven stronger ... an you' sal ; anU"certam y 5 ro~g ,enqug 
" II 

, \\ 
'\\ ,~ to convict." 

" 0 ~ 
Finally, do not wait until' voitl dire is' completed to start thinking aobout·· 

-" '.. . '. ...~ . 
'your opening statement. You' snoldd 'pr~pare your opening statement'some time 

,~ ''? , ' 

pldor t9 trial. You should rehearse' it, remember: all the impClrUmt points)'ou want . . ~ 

to' cover ,and be &ble to presentit without., uSiI)g notes or.cue-cards. Y OUI preparation 
, ",1'" ' . . > 

shews you tpink this case is important, ,and that you want the jury to ,think it 
, \J 

is ,important; 
o 

CASE IN CIDEF 
~ 0 

.Arter all the preliminaries haye ~n disppsefi .of,the casewiil be presented to' 
c -0~ . 

'. the jury. Since most .arsoncases Ilsually in'~l~'F a great n~mber .ofwi~rs.ses. e~ch 
o(whom will provide a $IIl~I()iece J>f the~\azzle, t~e presentations should be 

confusion. 

J,Utq?ugb time and. sequence in presel!t~ti()n ofevid.,enceand testimo~y "are 
.", ,; . 

oC the' ;utmQ~ importance in lUl arson caSe,circplilstantial evidence cases can be 

, long and drawn out~ Extreme care ,~hould be used; keep the jury's attention 

foc~d on each piece of evidetace and on each witn~ pre~n~. You should 
Q 

have ... anticipated this as""'you prepared your trial outline and tbeinvestigator's 
. " 

.and chemist's te~!imonies. Their use qldemonstrative eVidenc~ such as cb~, 
photographs cmd the: like ail.d thei~ ~bsenti~n_ from the nse or sophisti~ated, 

technical terms witl~m't expla~ation;~esse~'tiaf:to maintain~~ the jur)"'~ interes~. 
~, ,., ~-' 

Basically, ar'Florlda arson prosecution will be.3 three stage PfQCess.-First~' you 
-, ' .' u 
, must prove that a fire or expiosipn occurred. damaging the specified struG;ture or, 

-:.'6. '. ' • ,'t' c'" . .. . ,~ 
.\ ,1 

Q 0 

(J .) 
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. ·in some .. cases, its contents. Then you must prove the· fireorexj)}osion W'uot ' 
n . '. ',\ <;) , ' >'" ,'\ .,' .', 

'. in~endiary origin.FinaUy;yoQ must sh~w that the'd~fendant'w~:c~in~IY 
• ' ' '. • -,' ~ ,. ":, c , 

reSponsible ·farthe fi~ or explosion. As <iIi' .allcrimina(cases,;c"enu~ 'm~t j)e: 
,' ....... :,_ ::<'::.,'>' . "'::_, .... ' -0 : :.- . "'. n. '. ':'~~~'".~~,~~ .. ",./.:.' ,,,'0-,,',,. 

~$t~bJished;'and thedefendant.must·lJe identified as the persOncharl~Q.; . 
" .. ,.' ,.' , ., .... '.', . ,..' t/ 

.. Nitlurally ,each of your witnesses m.ust be, evaluated in terms,. of whs.t he or 
'"' .- ,-, .. , '>;: . ,c-.,., -.:' ,0 

~e can.offer' to prove the necessary elements. The direct exarDinatio:p::·.o£,~:;tI~e 
• ' • " ", .' c ';. '~. ; _. :_;.,' ..... ':I< ~:':.; 

wjinesses should be designed' to elicit all ,relevant inrormationproii~·,tb.o~ 
"'!" - . ". .. ~ . """ 

elemel1ts in a m~nner which enhances the jqry'S un~erstan4ing of the case. 
Arson c~s will consist primarily" of circumstantial eviden~e, especially 

in~oiving proof Unking the def~ndantto the' crime. 
£1 

BORDEN OF PROOF 

To obtain a cODv1cti{)n .in an'arson case, as in all'crimmaf c~s. thebuJ:d~n 
~, 

or proQCis on the state to prove the elements of the crime andiin,k the c~ime to the 

:def~ndant beyond and to" the ~xclusion of any yeasonable liVrfuih~FiS of ,innocence • 

. ¥oweve,r, :absolute proof is not required. Accordir:tfl, to the Geoi~acase of Smith 

v. State.! 68 S.E.2d 393 (Ga. Ct. App. 1951), it is not requin!d that theevide!i(!e 

. "exd~(ie' every possibility or every inferrence that. maY be drawnCrom proved 

t'ac.t:s"in'·order tCl CUDvict. :Raiher, the court noted. it is.nec~S$try toll exclude aU 
reasonable hypotheses of innocence which may .be drawn fwm aU the facts. A 

, ". 

reviewing cOUJ.'t will be reluctant to overturn a conviction, even one b_d entirely. 
,', ' \1 

on circumst.antial evidence if it condudes that all th~,evidence was fairly n;ceived 
~ . 

and considered by the jury. As noted in Knight v. State, 5380.,541 (Fla. 1910), 

the weight o.f aU the evitlence is a matter fo~ the ju;Y to decide; unless .Ute evidence 
~ - , 

is not in,consistent with all. reasonable hypotheses of innocence, the conviction 

will stand. 

CIRCUMSTANTfAL EVIDENCE 

AUo! the evidence which is used to prove a case of arson must of .course, 

be ~relevant. The Florida Evidence Code defines relevant evid~nce as"evidenc~ 

tending tq .prove or disprove a material fact." Fla. Stat. Ann. §'90A01(West 1979). 

Although much of the evidence presented in an arson case will be circumstantial, 

. . 

" ','~' .. 
l. ~,.. __ 

• "It ~, .' 

) 

4B-4 
_, .. , ...... _ ... ...-_ •• ~ ... _.~ .... "4'" _ .. _ ..... " ~ ,- .. '-

.. _ ....... _ .. _ ...... ' ..,.. ~ ; .... ~'I- ~~. ,'''' ........... _ <-~ •• l»_.'''''''~'' .. _ ... '. ___ ,_.~", .. , " .... ~">-..,..- .~ ,,,,0' "~,, ~ .. ",,'- .............. -~ ... '" 

.. I;' ~ '. ' 
, . 

., , 



.. - .•••. __ . "- "~: .. '! "." -=~----'-=--y~-"------=~:"'----,-'--- --'---

." 

) 

especially that ~vidence of(ered for the pUrposes of linking the defendant· to the 
. 

crime •. ,it t.)() 1ilIillbec 
admissible .t...r~l~v.ml if it tend,s to merely elui'idate the 

inquiry. 'Cannon v. S~~ 107 So. 360 (Fla. 1926); New v .. State~ 211 So. 2d 35 

(Fla. 2d DCA 1968). 

According to Davi..s v. State, 90 So. 2d 629 (Fla. 1956), c~umstantial evidence 

consiSts of ·"proof of certain fact£ cmd circumstances from wbich the trier of fact 

may infer that the ultimate facts in issue either existed or did not exist." Davis 

stressed that the conclusion as to the ultimate facts must be one in which the 

common experience of men may reasonably .be made on the basis of knoW!! facts 

and circumstances. Davis at 631. Thus, the evidence nee4 not be dispo.$itive of the 

ultimate facts in issue; it need only shed light to be relevant. 

Circumstantial evidence has long been regarded as adequate to prove material 

facts in issue in Florida courts, especially where certain matters. by their very n3-
. c 

ture, are shrouded in secrecy. See Orman v. Barnard, Adams & Co., 5 Fla. 528 

(Fla. 1854). The same holds true in a criminal context. Arson is by its very nature 
.1 .': 

shrouded. in secrecy, and all elements may be proved through the use of circum­

stantial evidence. Sawyer v. State, 132 So. 188 (Fla. 1931); Dodson v. State, 

334 So. 2d 305 (Fla. 1st DCA 1976), celt. denied, 341 So. 2d 1081 (Fla. 1977). 

CORPUS DELICTI 
~ 

Bearing in mind that most circumstantial evidence will go toward linking 

the defendant with the crime, your first step toward obtaining an arson conviction 

is proof of the corpus delicti. In a Florida arson c~, this slmp)ymeans showing 

that there was indeed a file or explosion, that it was tha result of some criminal 

agency, and that damage resulted. 

LAY WITNESSES 

Since the first element of proof involves showing that' a rife or explosion 

occurred, call thepemon who discovered the fire f~t. Extract testimony fr()m 

that person of the time, location, and physicii!" characteristics of ~he fire or 

explosion. Although this lay witness can orrer no oplDinn as to the cause of the 

conflagration, his orner description of it will lay the ground.work for later expert 

.... _ 7' .. _.' _. .... • .. • . .. .,. _.' ...... ~.- ~. - .''''', ... " 
, 
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. II, " 
~timony. ~. -.' . 

. It may be that thO , .... wh~ discovered " thO rue will have testimo])Y .. Ncb 

would. tend to prove more ~ttian the meref<lc~of a fire (if he or she- saw' .the defen,. 

d.mt . in the-vicinity,' for instance). In- Uli,t cm;e," his or her testimony may hetter 
.. ~ 

serve to prove an9ther element, and might 6e re-ordered to avoidpr~ntation 

of the ~Qtive early ill the trial. ~ -:1-·-

Proof ~f .~ fire, and posSibly an explosion, Play be elici~ from the firefighters '" 
e;'\ , 

~ ~ n' 

responding_ to the scene. In addition to establishing a basic element required in an I? 

·arso·n case, thefiremen'stestim,onies will be~~el'Y important in terms of weather 
I! c-

conditions, pbysic"'ch.acteristics 'of th~flre, and odescription of thel)~mi!~isesat 
.' . W" £? 

the time of the6:-fire. RecallJngo the "Cause and Origm Determination 1r section of 
. -

this manual, facts such "as color of smoke and flame, intensity of fire, odor of fire, 

locked doors and windows, holes in walls, etc .. will have been most apparent to 

those persons on the scene,:A list of "'possibie qu~tions to be put to the first, '!/ 

persons':'" or first firefighters - who observed the fire is included.in the\~ppendix. 

Elicit this inf9rmatio.n from them. 

l(photographs were taken of the fire in pro~-bs, have these witneSSeS veritY:' 
o 

" , ~,. . 
them as an accurate representation of the 'SCene and offer th~m into evidence at 

• " <:::) 

th!s time. Yo,u winu~doubtedlY \lse them later ~nyour du.:ct examination of 
. .. " 0 

the arson investigator, ,but photos become rel~vantat ~e first point in the. t,rial 
" 

" ~ 

when they~ can bevenfied, and they should be, admitted at that time. For several 
i' ~ 

excemmt;sourc~sconcerning the admis.siBility of photographic evidence" see the 
. , () \I 

citf;ltor at the end ?f the :A:ppel)dix to this manual. 
o _ C 1\ 

Be veri aware of potential pitfalls in any witness' testimonYabefoIe he or 
~ 

sbe takes the. stand. Aski1lful cross-examiner will be sure t9poinLQut inconsistenc~ 
, -

or omissions of relevant i'~cts the witness would be expected to know. For instance, 
~" 

if a" fireman has had a basic course .in arson .. d.tectionhe would be expected toO 

check for lock.ed or openc:!oOls ana windows, c91orof ,s.;.oke and flame, ~dholes 
in the walls'or ceilinp. He shp-uld, also nriticJ the"people in the area'of thefke and 

.l -. '0.,,:,.' .IJ· 0,' 

license numbers ~f, '~ars "hurrying away from the scene. If defense counsel Can show 
, ~. () G ~ {, (, 

the' jury that the witness failed . to observe severallc~y, lacts, it will surely tend to 

weaken .his credibility as tothines- he can testily to- il~curately. 

rv 

o 

\ , 
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EXPERT WITNESSE~ 

. Proof of the~orltus °delicti of arson"will be complete uPon a showing that 

the fire or e~plosion w.is caused by a criminal agency --in Florida a "willful and 

unlawCul" act. Fla. Stat. § 806.01 (1979). 'l'his can he accomplished through the 
o 0 

expert testimonies of the arson investigator and probably a l~botatory chemist. 

The importance of preparing these witnesses has already been alluded to in the 

"'Pte-Ttial" section of this,manual. It cannot be overstreSsed in an arson prosecution~ 

Unlike most firemen, who are lay witnesses, an expert witnesS in Florida will be 
allowed to express an opinion as it is applied to evidence at trial. Fla.' Stat. Ann. 

§ 90.?02(~est 1979). Althou~h presentaflbn of expert t\stimo~~ is· limited ~o 
.situations where the trier:,\ of fact will be assisted io. understanding the evidence or ." -

d~fermini~~g iifac! in isSu~i' evid~nce that a fire is of incendiary origin surely falls 

ou.tside the common jun/r's" understand~ng. Id. at § 90.703 (sponsor's note). 

Qualification of the )jarson investiga~ors Jill be.:1 unlike 'Ithat of ~ost oCll>'r 

e"pert witnesses. Because most of the criteria for qua.lifYing as an expert .in Ctrl.,iOn 
I I 

investigation is based on experience rather: than fortnal training, few,· iHi'hlrds 

exi~t by which their qualifications can be judged. As prosecutor, you sh~t:MdJ 
" analyze the characteristics and schooling of your investigator-expert, ,find out 

what deficiencies may exist and explain them during direct examinatiQP. For 

example, a defense attorney l1lay ask an investigator on cross-examination,' -»~at 

published books he Jlru;, !!!ad or studied, Although the investigator may ~al!~ studied 
. ----,... ;::, c.,..~ C' (J I' 

pamphlets and papers pre~/ilred· for seminars, they are not publi!?hed books. 
/1 ~ 

Defense counsel may also s~'ress >~pe investigator's possible lac!t of coliege education 
() I •. ~-.:::;. " 

or his failure to take formal COu~!S in physics, chem,istry or engineering while in 

conege. i" 

To avoid embarra.<tment, or worse a diSqu1dification of the arson inve&tigator 

as .an .. expert, get to know tile expert's background in the pre-trial stages. If deCiden-, 
Il 

cies exist, such as . a lack of S«!hooling, which are pot~ntiaJlY damaging to the 

expEirt's credibility, expose them on direct examination and Jet th~ investigato; 
o ' 

C dispel any notio~ that. he. or she is an inferior e~pert w~tness. 

Even though you run the risk of bringing possible shortcomings of the arson 
D ~) • _ 

investigator to the atteEliwn ot defense counsel, never accept off~rs to"'stipulate . 
o 0 --
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u to the D,lvestjiatO,f'S. exPertise. "Let the jury hear, and beimpre:~by,the, 

qualifications. u It is quite likely th~t if .all of!etiostip~te ,i&made,Uttl~ ~r,' 
o '" 

no attack Will be ~ade 9n theex~rt's. qualificationsonc~oss-examination. To 

ai~in the ,qualificatiori of an .arson inve:tiga~or:as an e~pei't,"a list jf items to 

be, ~onsjd~redis fucludedin the Appendix to this manuall &eo 19 AM. JUR . 

. TRfAIS,Pi'epariiionanaTlw,olAlSOn °Case:681',=775":16Tf912).··o, u • 

After the investig~tor has 'been duly qualifi~d, his testimony will go toward 

proving that the tire or explosion - the· occurence of which has already been 

established through lay testimony - was of mcendiary origin. The 'fact· that ,a 
, , 

o 

,.~Jigiin"l :agencywas .iovolyed ~is.~ntil'lLl0,.arSQn .. , To. r~ite_rat&~briefly.:what.has,'."_ ... -- __ " ... -;" .-. .."_. '-~";<-

been discussed in earlier sec, Hons of, this manual; 'proof of an incendiary origin of . , 

.- a,fkemvolves 'ooforilY,'a'sliowmg'o(Ciictswhich pointto an in~entionaf fire~tting:~'~~-
,. ,~q;J' '" . 

but al$oeliminating p~ssible accidental and natural causes of the fire. For instance, 
'<. Ii, "\.~4'? ' -'. . 

the s'i:dte m~t show~Mth~t the fire did not start from faulty electrical"wiring, fur-

naces, gas r~:[~s or other appliances." Flynn. Proof of the .....,Corpus Delicti in 
·t~""?;' (p. -.' . - ~ - . . -. 

Arson C~. 4~ :1." CR~. LAW 185, 186. (1954). To eliminate these accidental 
. -, .'- 0 ' 

causes,present evidence thllt"airappliances .and wiringJ were. in good condition or 

that the fire did not originate"ll~~~ danger spots. The Arson Investigator's o . 

- Checklis~,~_located in the Append,x, contains a o section on cause and origin deter· 

m.ination and should be used while preparing an investiga,tor's testimony. Make sure 
'. 

you have at least considered and accounted for all the item~ on the list. 
o 

Corpus delicti of a crime .lllust alw,aysbe proven before evidenc~ can ~­

accepted which links the defendant to it. Since the arson investigator's job is to 
, , " "j, - , 

both detetmine the cause of tile blaze:,and to ascertain who was l'eSPQnsible for it;_ 

his ~timony will conc~m facts which he discovered concem~g the "defendant's 

motive, financial situation.andinsurabl~ interest in the property damaged. 

(Again:. see the Amon Investigator"s Checklist.) 

Theoretically. such evidence should not be introduee4 until thecorp~ 

delicti has' ~n shown. 'However, courts have held that introduction of evidence 
if \).. 0 """. 

tending to provetJte) accused's guilt for purposes of proving the corpus delicti. 

Co is ~te!,ror. Holland v. Stat~,22 So. 298,3Ql (Fla. 1897); State, v. Mcomy 
\J ~;::.~" "~.' , ~ . -. • 

,/64P: 1014,~~)J6~17 (Idaho 1901). ., :. . 
~, . 
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. \ Examples of evidence ~hich have been offered to ~ow corpus delicti include: ¢ , ,II' J',; 00 , 

J (1) purchases of inflammable materials (admissible). State v. O'Hyen, , 

1441 N.W. 410 (Minn. 1913);' " . n .a r 
lf2) p~;or removal of furniture or invent~ry (admissible). State v. Berkowitz, \\ j 

29 S\jW.2d 150 (Mo. 1930)~ ~d \1 
.. ih) evidence of a Epntemporaneous crime which was covered by the fire i

l 

1 ~'o~~··,~~=1 
(inaJ~lissible asOnot relevant) .. State v. McCall, 42 S.B. 894 (N.C. 1902). i 1'o~Coi: 

~
fJiln many arson, cases, the testimony of a laboratory expert, ~enerallY ~ ~hem.ist, 1\ ,'. " 

willi/also be required usually to show the preSence of ~ accelerant. The sole '", ". 
! " ··1 purt)ose of this eltJtCrt's testimony is to make relevant any evidence the .arson 1 

inVlrigalor submitted 10 the lab whicb in fact contains accelerant traces (e.g., ! 
Pires of wood or furniture which may have been soaked with~f!aptmable liquid): ;cc~=c~=~1 

The evidence will already have been identified bv the arson mvestigator; becomes (/ " . . 

rl missible evidence upon the lab expert's testimony. " I!! 

J Qualifying the laboratory ~nalyst '~s much the same as for most other e~perts. 
!A list of predicate ,questions has been included in the Appendix. 

1 

1 
i 
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j
/ CRIMINAL' AGENC; OF ACCUSED' ' 

I
, Evidence tending to implicate the defendant with the arson may have obeen 

I presented while establishing the corpus delicti. Because ~he arson investigator's 

l 
/1 

!/ 

testirtlony will reveal most of the evidence pointing to the defendant as the culprit, 
, 
especially ina circumstantial case, much of this evidence will be presented before 

all~ evi4ence~tabli'shing corpus delicti is shown (e.g., before; the lab expert's 
" 

t~t~ony). , I) 

. MOTIVE 

Inevitably, the arson investigator will have developed" evidence which tends 

" to show the defendant '$ motive for causing the fire or explosion. Although motive' 

is not a necessary element of proof in a crimLllalcase, Washington. v. State, 276 

So. 2d 587, 588 (Ala. )973),evidencetending to establishm9tive is relevant and 

admissible. See ~nerany 87 A.L.R. 2d891 (1963). 

Circumstances which go toward showing motive in a commercial fire may 

4B~ 
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include: deplete~, inventory; ,~.' ;,luclit o.~ .the bo<lksto show~poorbusiness con-·-

ditions~ a, ~hange, in market: t;~nditions; a cllangein the netghborhOQdcharacter-
,-.- • .' . - ';J. ' ]', . 

,U?,tics;and overin~~rance. _ 
r) . ::,- ~. "(~. 

lila' dwelling tire suspected of being arson. potential proof of motive may be 
< 

Q ~ 

revealed by: physical condition '01 the premises (any structural defects); a ~owing 
) ."', - " _..' ."._ 'C, 

, "that th~ bouse has ~n on the market either for, sale or rent and th~t the owner 

_ has had little Success in moving' the pr.operty.; exposing a wish r--&,imove fromtlle 
-. H'· 

,a~ea; 'ot'. finally t evidence of domestic problems. Hopper, Circum~fantial Aspects oc->''::::-'CC-;;:" ~." 

" 

"', <:;:. ') .. . '", :-~~·.r-' ~ . . .. ~:;:-~\...,_ 

Arson, 46 J. C!!IM. ,LAW 129, 132 (1955)z ,f""~ C) 
i\ 

In Sawyer v. State, 132 So. 188 (Fla. 1931), evidence of insurance held by 
", - ~ ,-, • ~ c; -

defendant's fath~r was admissible as tending to show that the accused intended tQ 
tJ., < _ _ __ - < 

burn the pr~Perty so his fath~r CQuid collect insurance ·pro~eeds. Siinilarl~'> in 

Rausch v. State, 159· So. 2d 926 (Fla,3d DC{\ 1964), evidence of motive, as well 
{) ",':-

~ . . . 

as of incendiary origin of the fire, consisted of previous experience of the ac~used 

collecting insurance claims for 'fire damage. Although the evidence was purely 

circumstanti~ ill nstoure, the court:J found that "the only reasonable deduction 
II <; c' 

therefrom was ,:;.,~?e guilt of" the defendant. Id.at 927'0 See Williams v. State; 

143 So. 2d 484 (Fla. 1962) (circumstantial evidence offered Was: inadmissible to 

prove motive). See also Miles v. State, 36 So. 2d 182 (Fla. 1948), and Duke ,v. State, . n 

185 So. 422 (Fla. 1938) (eyidence of insurance 'admissible to $bowmoti;e). ", 

Family hostility has alSo beenil.ltroduced as circumstance to showguilt~( 
• Q 

accused. Clinton v. State, 50 So. 580 (Fla. 1909): Also, threats by defendants 
. _. . 

have been held adm~ible(' in other states .to shQw'an.,ilFwill towa.rda build~ng'~ 
o , " . _ . _._ . "-' .... ,-~.,f'":"'~,'~'; _: . ". - '. : .. 

oWl1er or occupant. Hale "v. State, 101 So .. 7:74(Ala'. Ct. App~), .cert. denied" 
q 0 . tl' It : . - -'. ",". -',",', ::c-' 

Ex parte Hale, 101 So. 775 (Ala. 1924); Gambiev.State,99 So. 662 (Ala. Ct. App. 
1924);. H~ v.S~te, 88 ~.E. 121 (Ga.~~. 1916).· Alt~ou~h ithasbeen~' .... ,,' 

held. that threats made maybe tooremot(Jobe relevant ascQm~tent evidence 

to show motive fQ~ason$other thantime.·lap~,. Springs v~ .. Commonwealth, 

248 S.W.535 (Ky. 1923), threats are generally 'h~ldnot tc;).6edlminishedbyth~ 
. '" , .' '. .~, 

peripd of time between tbe' threat and the arsono~s;a~t The weight given the' 

threat lI1ay be ,affected,however. Commonwealth v. Quinn,,23 NE. 54 (Mass . 

. 1890); People v. Eaton. 26N.W~ 702 (Mich. 1886). 

L­
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. Naturally ,the defense may'offer evidence in rebuttal to. the' prosecutIon's. c1~i,!, 

. pf motive to cOD!mit the crime ~harged. Specifically, the accused ~,ay ~o~ that 
, f" '--' ,. 0 ' 

otber persons had a like motive for com!'litting the arson. He may not, however, 

name theO persons alleged. The defendant mClY also iritroduce evidence wbidi' J'!lay 
~) ',', Q' ~ . :', ~ 

tend to explain incriminating evidence. Gardnerv. Comrnonw~alth, 289S.W. 1087
0 

(Ky. )927). If the defendant _ks to int~oduce ~1t~n~e of friendly relations 

between himself and lhe o~er or occupant of t~ne<\ property 10 d~1 
accusations of hostility, he must give a time reference to i~oW this want of motive. 

Moore v. State, 1~: S.W. 188 (Tex. ~rim. Ap~. 1~7r. " l " , 
, CONFI'f~SIONfS, , b" d f \ '::, . h d "t~' d ' )b! . t· h' 

a con eSSIon ISO trune rOII\ t e accuse ,1 IS a mlSSl ,\!~~connec 1m 

or her to the crime. However, a cpnfe~~ion alone is insufficient to establisb that the 
o \ 

v .. 
crime actually occurred. The corpus delicti must be established by ii.dependent 

'. '\':. . .. '. .'. /' ..... 

evidencewhichcorro'borates the confe~ion. Hodges v. State, 176 So~ 2d 9l(Fla. , . .' 

1965); Dawson v. State, 139 So. 2d 408\ 1~~~). See.~, Wigmore, KflDENCE . 

. §"2071 (Chadbourn rev. 1978); 127 1130 (1940); FlYnn, ~r~o( of. the 

Co~pus.De1icti in Arson Cases,45 J. CRIM. 'VI 185,189.90 (1954:),/ 
{::, ',~ . 

One commentator p~ints out ~1I"'a"'''}''''~\''·''II' .... of this rule of evidence which 

~o.3lld,:b,~,passed along to\~.~ arson imrest.igatl?~. He note~that many investigators 

'tJnd to'~'let . down onc:e .a G.,onfession is obl~alll[~d. He stresses. the importance of . 

immediately ieviewing the available evidence that. the crime itself - '0 

the corpus delicti - will be provable through ,~Ol,rOI)oratlllg evidence. Hopper" 

Mon'sCorpusDelicti, 47 J. CRIM. LAW 118(1 

The inh"oductionof a confession as liUIJlil.iiSnL .. lve:, 

of proof .problem,albeit one 'Of great import. ru ..... }O,,"6',· mostcourls hold that 

corrobqrating evidence' establishing tbecorpus . be introduced first, 
. @ .. 

reasonable doubt before '. 

the' confession is admitted. If sufficient independent tWiiClelllCe jssubse4U.-~ntIY . 
'.' '. Q " 

presented which tends to show tbat a'¢nme'was ~U'II'lJi"',~"''''' the confession will . 

be admitted. State v. Allfm"335 So, 2d 823 (Fla. 1976); =~~""""""""",,,,"" 

182 (Fla,. 1!}48)~",~~ditionally.o in ~Anthonyv; State,~,2$(). 
. ..:'} ..... .... " ... ' ..... ' 

.court held· that,altbough the' conf~ion:w~ pro.ffere~. as e\~jlc:teJ1Ce 

,.< . 

~:.: ", ,,' 
~..,... ... ,.~_- ""' ..... ~ ... ",~,,,, ._ .. ~,,, .~ ...... _ ... :.,;. .. "". ,;.. _'.":~~(;j~"''; f-'-.- :_. 
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arsonirivestigatQr~s . testimony ; l(substantial pr~o( Qf.'(h~'~'corptis;. delicti 'st~U> 
,','. '~."'" .. . - '" ," . . 

. . reni~ins'to b~ ,shoWn)}1tough . ~stimp~~: Jqll()Wi~g:tbatof,th~, jn~e$~ig,~t~r,it~~~; .... 
, ." .. ':. : .' ':. / . '. :_ , . ': ':" ' '_:, :::.', '. .:' .\.~. )~. - ,.' :' . .' ',,: , t',- .:'.;.' I,... - .... '. 

be·Pl'eierable to recall' theinvestigatot ,forpUrp9ses'of il1tr()du~jng'the:.confession .. 
" , -' .., . . . . -' ; .: - '.' ",'.,.'.,' , . ,~ , .. ' .. ', 

after aU otherwithe~~ ha\re testifi~4:J:to.ihe"existeri~e9fthecrime. 
As mentioned,' an' ~rsoncase will .~u~n~. ·invoivea·grit~t·.maIlYwitlleSSf#S'· 

'~each "~f whooo testimo~y wiUjnvolve veJ'Y, Jlttle Jactual ini6rmaiiQh.Th~arscln . ' - '. . " . ' . -'.' '. ,'~ . 

investigator's testimony will c6ritain '(l~great d'eal< ofin.f()rmation, ~ud~()fwhich" 

, maybesubsta#tiated . th~ougll: the, testim()l1yotInsurancepefwnnel,~usirie~;\"" 
" .assQc1a~e~t,IiE~ighb~¥S~anCl;~ili~ 1iKe~-BeCilu~-~n~-ji1vestfgai0E7~fo'iid~Jlf~PaSist?{-~)i~"'~'.~. 

so muchoftheocase~ it is imperative tba~)he9r~h¢lliake"a faV()rable:imp~ssion 
", • •• ~)" '. :: • ' • :'" ,',~,., _.' "... :" • ,: - '.' ., .. ,".. • ~ •• ,'- < 

on the jury as an expert Witness,f.~ , . . ,," 
,'/7 ",,"., 

The orchestration of .af'case such asanm'Sonprosec,ution cali .ben)~te~ed 
only by thoroUgh preparatibn.'KnowweIrwlJat.ea~hlVitn~ssrtestitn()nYi~~~pected·,· 

.' " ':"".~ . ", - .. -"-.......... '-. - ," ," . ",-, 

to revealtClnd fotm ulat~ a . checklist '. to' .asSure;41 /~()ititsJll'e~overe~,FjnaUY ,the' 
~ ~ '. -.. ;- .. ,' - '. ,".:. -, . -,' . . ." :: . 

. : . '.' ..' . .'.,' .' . 0 "........ •. '. " 

mvestigator is the keystone of Your c.ase.Be esp~ciallyawateofhis or.herq,i,lalifi~ 
.: . . . ,:.". " - '. . , ". . .. ".. ".' . ,', .. '", '. .. ~, ," 

catioris, the process . used. to establish that,an :a~on' was in~ee~t cominitte~ .. a~uf the 

evid~~ce accumulated·which'Ym tie the defendanlto the,specffic cri~e. 
< .' •• ' ," ....;'" , .... ".. •• ,' 

" , . 

OIRECTED VERDIcT ARGUMENTS' . . . '.' 
.. til . . " .' 0 ,.~ ii . 

At th~ close of the state's case, and at the close of all the evidJince in the 
, " ..." . . "'. ". II' '" .'. " 

. caU$e1 it isvirtua,lly :allt()m~tictbat" '!I. motion >!Qr a' Judgment :htacqui~talwill be .. 
" ,'. _ . ,) " . ,,', : '. '1' ~>:-"",'" _ 

mad,eby detensecQunsel.-Rule8.380(aYQf the FloridaR;ulesofCriiDJll~lPi6~e4u~ , 
.' .... .' .. , .. ,'",. .... '.' . '. ' ... ' ~' : "., .' 

. governs the pr.ocedur¢ forSeek~ilga j~d~ent()f~~q;uittal,"a!~:1m0w.nils,~directed· .. ' •. 

verdict'. The • ruleprQvld~s that eithe~ th~~~tat~~de(e.n~~Ymo\,~,for'a.cUrected: 
, ~ .. , '. ~ ".-~~"-... ".-... ,'0 .-'.~. 

verdict _(though it's.Jlardto im.agineaprosectitQr ~killg.thecourttod.irecta verdiet 
againsthimsC!lf!),Orthat the court mayso mo\re()C,ts. owri°mo~~rin.: .' 

. '~'The motIon musfallegethat the state ,hasfailedt() p~nt ~vicJence .hiclh ' , 

'. " t.aken· inthelightmostfavorabl; 'toth~state,is,JegaUy.sumcientto support a con~ ..... , .. 
, . '~w." . '. ' . • . ..' "". ." . .>. '" .' ..,.... .:, 

• "vicliol~.(tFailure to JaY v~nue, ;pl'ove everY.eleinent~f tlur "charge' (i.~:~ ·es~alJlish,.' if 
{). '. .. '., • ".. ' .... :. < ' .. ,:,.. '.' "., 

" 



"t';, 

,,, . 
..... 1 ... '-./. 

0':' ..... :"/> " .. :: ...... :....., . ·'0;'· ..• ,'.c.~;~.:· .' ." : 

·p.t1ma~,;fa~ie,c~)~(~~;·. identifY,.thtldef~ndant ~'reaso.n~ f(jtwhi~h;:.a court might. 
,... , .. ,.:~,"':":".::: ".' ~":<''''',~',:>.'.':'':',' '>"~;''::''.'";':''' ,'.:<-'.- ,: ", ':', .,,", , "".,' ":.""" ,':: '. 

·.eu~r:a,(li~eted;·verdict!Downer v.State. 375 So.2d 840 (Fla('l~79}.AcourtmaY .' 
~/J·~,.",":,_5:·" ~""~.,,·,,.-t .. ,>, ... , :',-: ' ,,'. ",:. ;,',.', ," ':,', '.: ",' 

.' '. )i()t< ~'\a: dkec~~·ve~let. 'o~, the·. c~ibility or . weight of .ttt~· testl,*~nY: or-

;.; . 'evidence;tactluils1lfii~i~ncy isa:j~determination. If,'.however. the weigfl't .of 

theevid~n~eis':such:thafit ~aches the level of legalinsufficienc;vrathe~ than 

factUal·.WsUfiicienci~tbecctiwtmu.stdirect;a. verdict. Delgado .... State, 319 So. 

24.610 (.Fla~.;adDCN1975)~ 
;rhecourt :,:~ust construe~very aspect of the state's case in' the mo~t Jav9,r­

able U~t';c()n~~i~able under the- factS ~f the case. In other words, 'thestat~ must 
.' . ". ; , . " " " . - " 

g~t:the benefit .Qfth~ doubt 'in construjng the evidence. This is impo~ia~t in 
.' " ' " . " 

t~~PQ~diDg to ,,~direcwdye~id 1P0tion,forthe defen~ will attempt to substi-
, ' . " "'".' \",' '. ~ . "" ( . .:". ' ~ . ~ ,~ -

tute the judge forthe·'iury .. Notonly must the judge not substitute his judgment 
" 0 

for that. of thej\ll'Y\>s, be must ac,tually give preferen.ce to the state's evidence in 
• " 'J.-..' 0 - l' ' 

eval\ulf;ing amo'tion for a directed vet(iict.Jf thei;e.is any way the jury could return 
' .. 

a verdict .of gpilty under the law, they must be given the· opportunity to do)SO. 
. . 

If' your case is 'circumstantial', and most arson cases are, there is a special 

st~daJdbywh'¢h your evidence will be evaluated. Your evidence must becon~ 

.sistent. with.guilt . and inconsistent with jnpocence, .and you 'must . exclude every· 
. . . . , 

're~nable .,hypQthesisof 'innocence. The judge must grant 'a' d~cted verdict· if 

you: .have !~e~. to {!~elude ~y reasonablli,~ypothesis of.inn,ocence. See McArt~ur . 
. v. NOUrse~~9-So.2d. 578 . (Fla. 1979) .. Your argument. ofcQurse, is'. th!J.t any 

, ", _ ','l • • 

sugg~tedhypothes.sof innocence would be "unreasonable" under. the facts .. of 

. th.e case.;~~b.d·the judge that'whether' a particular hypothesis of innocence 

il)·~~~~b~.i$:J~li·~ question of fact, which should be submitted to the jury fot 
. ", ::,<'.~\.:,'" ',' .. ". ,.)'" . (1,', : ~,:, . ,,~"'. ,~., ~ . ,"' ',\, .' 

its determm.tioll~ Further, sbow that there is some direct. evidence of guilt. Hope-
. . ~" ' .. -' ',,1" , "". '. ',' , '. '. ,." I';' '. ~ , 

tully,' p~PtYo1.ll~:,CaSe;:\riIl· be based on direct evidence. Focus on that evidente in 
;-.,," ;. ,- .... ~ : Jl.. .. 

an effo~lO;,~'QidtfU,.!lmit8tion~Zof a pure}ycircumstantial case ... ,".' .....:.,;$ .. '.:.> .' 
· 'Fm~)rj;m~«6:~~')'!h8t~the defense attorney and the judge understand the 

. '. .' .' '.:' v,:: .. ". ':,' .' ,'. -... -, '. ." ". ..' '. .' 
·n~wleviSiQ'fl$:··~.·ttle..on:.tute~.In particular,stress the common law: departures' 

8n'l.~iPJpJif~d.'1~1~~e~J1f:pr~fdisCu~de8l'lierin thismanuat 'Establishing" 
. . .' " ·-if···· ... ' . '. . ' .. '.", ,. • 

:~ .~. ti~fjcM!nt.j~:$U:bmi(W ·tb~: jury was not .. easy '. under' the old statute; many 

'. t;~ ... weJe l~~t,·~t :tb~t:leyel.·One' ot.' the' mNol benefits of" t.he i979 r~visions to' 
, . ".;:. . , '." , 

,.; 

~) 
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, ", 

:Cbaptel' .. 8()6,wi1l.~·. the ability of 'the prosecutor tQgefthecase to ajury;HQpe •. 

'. CWIY. y~urQ.~:· eliperiertceS will' bear. thiS,~ut~ 

ctoS"ING ARGUMENT' '.,:> '. .- ,. ' . 

• ~:Clo$~gargument h~\a. ~trange:'mys'tiqu,e with trial attorneys. Certainly it is 
'. ., .~; , ". . . ";. ~ 

the mQst~:xcitingipart· of the trial for the, laWye~; having been essentially spectato!'S' 

whileth¢ wiblesses'Vere in the .limelight, it is their tuht to take center stage and 

cOOlrncmd the j1UY'satt~ntion.It ~u~doubtedlyi the. most dramatic part of a trial, 
.' ~ . 

as imp~joned ple~an4· stirrlni;.:;argUmenb;:fiR::'t.,~~· air. Whether it is the most 
. -, , '-",- .'. .,;'" .. ':... ", ': .. ' " ',- ... :-.: ~ 

import~n~' pm· 'of·the fria1?ho\vevei;;j~~qu~~iona~le:;~e .. maybe" ove~tating 6ur· 
" . .",... 'j, ,"-.,~:~~<. '~--' " :'>\ . -' -' ',~ 

own selNIllPortanceif We thigk so. Perhap~;the closing:':argument is not really 
, ~ 1 ., U ,'",' 

)rOUl' opportunity to· Show tbe]urY wh~t v,~rdi~ .. t they 'should reach,but l'at~~r an.' 

opportunity tQ either reinforce or change the~'Ve~ai~tthey. have already .reached. In 
. . \,., .... ,.. . . 

this Way,cJdsing argument IDny be your lastcJi~c~:;to l~se a c~ . if yojlare not 
Q . " . ': . '. ',' 't .. <'~, . . 

careful. Creating .a reasonable doubt is easier tha?removing one. 
. .... '. .'. '\ ' 

Your first objecijve in closing aIIDlment is re~i~w. While.a jury may~avebeen ' 
,\'1. ' 1. 

quite atten~iv~ during the. trial. as a whole,~~b~Y:c'~ be e)tpectedto pay attention 

to· all the details in the test,imony of all th~'witrieSseS.ltisyou~responsibility in 

closmgtQknow eV~ry important detail.·andcondensethe manYho.Rurs of tes.timon.y 

~", '~toa t~w minutes of hi~lights. A 'tri~ is something like, an e3$ter~gg In,mt; some- ' 
..... ~. 

wherejn, the widefield of te~imollY can be found the few vitalpieces of evidence 

you p'eedthe jury to gather for a conviction. 'You as prosecutorrnust guide ,the' 

jurY to. tlJ.a~ evidence. in your .closing. arg~ment . 

. aavingpointedf)l1tthe important' evidence to the' jl\ry,y~U muSt then' 

1~~k'itt()~eU1e~i~nd, li~k it toihe delendant. Tb~conneet~ons a.I1t tb~ es§ence 

.' of youtcir(!~tn$tantialc~. As you did in YOUlvo!r"qire and" opening statement, 

YOll.m~~ st~·.· the ~liability,oicircumstantill·evideilce.Don't a~iji~g~ for, . 
, ' ", '. ' . . . , , 

.presentblg 4rcifCJlm.s~tW ,c~, bepl'Qud"of it! TelLthejul'ythat you, are not' 

relying on tbe fraUtie.ofb~~m .• ~esie,ht,h~arm~ arid ~eJDory;tel! t{i~m in­
steadi;Ym~ ';im relying on.coldl/,objective fac~ to PtoJe'your~3S? Show·,·tbe . 

. ,. ". :.:' -' ',' . " ".' . /:'{,'" ~...::.:-o,', 

jury .. .Y01.ir:. cbiQJl ~Qr :Cil'ci,unstantialeviden,ce. is ~tr(;mg::,arid unhrok:e~;'Unked Qnly 
. '. r, ,., . , . -: .' ': '~;. . . • 0' - ~ , 1" ',. -: . ; 

': to tbe.d\~fepd~t.· .. ~·· '", 
. \ 

0. 
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" 
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Stress'the expert testimony in your case. It lvillprohably be uncontroverted, 
. f~ • c:: . . (I • ,~ 

<2-\ 'un~mpeached evidence. Point that. out. Tell the jury that you have proven by 
". .. ~: 

scientific analysis how the iireoccurred, and how the def,endant is conne!!ted to 

the fire. Challenge' the defelise" to contradict your experts; they cannot do so. 

If you have used the ,testimony of an accomplice or co-conspirator, you 
(, ' F\ 

must corroborat~ that V-testim~ny by independent evidence. Show the jury how 

you have done so. Itemize th~'.!orroborating evidence to the jury for maximum 
'I ~ I-

imp~ct.AntiCipate defense attacks on, youJ accomplice witne~.' Point out that 

the accomplice was the one, personc in a position to know the real truth; he was 

l th,~re whe~'-' it happened, Remind the jury that 'you did not select the accomplice 

a:; a witness; the defendant did ,when ,he commit teo a crime in the presence of the 
, " ~ " (~ 

accomplIce. He wa~ n?t the state's friend, he was,the defendant's. If the accomplice 

is made out by the defense as, a Jow-life, character, tell th~ jury that t~lls them 

something about the defendant's character" Bjrds of ~, feather flock together, 
"I':; i, 

as the saying goes. However, be careful not to vilify the defendant. ' 

A defense la~er will often try to' narrow "the jury's focus to the jcredibility 
" 

of the accompli~e. Discrediting the accomplice, the deft:'!nse ~ill urge acquittal 

;?~on that, basis, as if the case hung on t~at point alone. You must remir:-d t~~rn of 

your corroborating evidence, your scientific evidence, and everythingel~ YOI~,.h~r~~ 
, , ", C, r 

The defense may wish the jury would overlook all ,the other evidence, °but"nl1fy 

cannot. 
C ' .;' 1,0:;' 

If you have tried ,three cases, you have heard the defense lawyer,"tell the jury 
',\ J 

"you can't guess a man in.t;i> priSon." Your response should be that they won't 
6 , . , 

have to make a guess. You have given them te~mony "and evid~n~~ which their 

. common sense tells them points to the "defendant's guilt. Using common sense 

in car~ful1Y evaluating the state's evidence is not gu~ing. 

Along sitnUar Jines, you can expect thadefense to'arguethat the case has nClt' 
,] 

been proven "beyond a 're~nable doubt." There has 'nev~I' been ac,as2 ~rosecti~ 
which did not have ~me doubt as to~1rne. aspect ;~t;~~ case. Remind the jurors 

in, your closing that, as the judge wilt' instruct them' th~ state need not prove 

every fact in the case beyond a reasonable =doubt, ''unly the'material'elements 

of the off~nse.' TelLthe jurors what those elements are and how·you have proven 
{::--

,,)~ 
C) '~'. 

'\ 
\\ 

" .:1. 
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,,) 

them. Tell th~m that if they'-' believe those elements halve been proven" they 
'!' 

must ret~rn.a verdict of gtiilty. wh~ther they believe anything else about' the case 

or not'. 0\:\ 

Don't let a defense lawyer intimida~e your jurors into acquittal. He's goil)g 

.to prey on their consci~ilces by telling them thilt t.hey can't guess tile defendant 
'. "" - '- -' 

into prison, that he will be loC'~~d O,away for 15 years ot his life, ami that' they . , 

must have some'doubtsat:>out the Case. He will try to equate reasonable doubt \'" 
l' ~" q.li! \1 " 

,with certainty '-'dOll 't. l~t ,him! You should have laid the proper 'foundation 

at voir dire, which you can' now ore mind the j~ry- ore ReJIli~d the jurors that tbey 
i),I, 

told" you they would not hold the state to proof .I:?y certainty, and that they 
o • 

understpod a reasonable doubt' meant a doubt with a good ,reason. Nothing 
~ 

in humafiaf(airs'ls certain, nobody is perfect, -and ypu don't expect them" to 
o :1; 

be any different from everyone else.. Their common 'sense' will tell them what 
n - - -'" 

" is reasonable' to obelieve and what is not~ 
o • 

By WflY of pOrsp.jngthispoint, defense lawyer$ often tell the ju;Y your 
(..1 '5 

interpret~tion ofQJhe case is "unreasonable," that ncibody would do t~inithe 
~' .' 

way· you have $ugge~ted?, and that your interpr~tati~n is'itself a reasonable doubt. 

Crime is unieasonable,however,and criminal behavior is unreasonable'Heh,avior; 
o 0 

it is iiie .. f~ctcrimina1s act unreasonably whichcc.auses them to be ultimately ca~ght. 
""-1", ",. -,' ,':~"" ,'", 

In terms of motive, however,m~st arsonists act reasonably: pr at le~t. 
r.;:o tJ .).. <1 ~ 

"explainab)y"a~.~ you l1}ustbe prepared to arguernotive to the jury, even thoug~ 

,~ 

o 

I;: 

a '~' 

it is' not· an element q,f proof. PyromaJiia is irratipnal but. it may expl~n, theA:.';C':::~~;:;::~:'c.:::;.: 

arsonist's motive ~tn;:::~tting the fire. Don't neglect to covetthls point with the:";o ' .' .-,~-::~:-",-, 
,~ "r ',', t., -',: 

,",\ 

!;:, 

II 

". 
l\'~ 

jury;. itt~ _~9;nething }hey will be thinJcing abo~t. :; ,>, "':~ 

~.. :;Fi~.Iny~ try t~'~,""S()mtfOf the words :and,~terminoi'ogy ofthejt:!.ti inliitructions 
':\ 0 f" " 
ul~dur" !rlosing. TelL them, for instan,~~. that 0 all" your eVldenteis "consist.ent 

;:, "'-. f' ::; 

with gu,~lt, and cinconsistent vt'uil' innoc~~;~~e,';that ~ypur c~ is a "'Yell~oiln~f!ted 
. .' ..' o. " ':. 

chanl ofcircumstCUlc._~.isl' an~, thatjf£be-julo~ wHl just "use their.commori Sf~nSe,. 
:.. ' _" ":~~, . - . :~-__ ~( rS·\ ~I :'" -'. • 

the 'same common~rl~';ttiey "use jntheirev~fYday affairs/" they willfinrr the 
~;' ,,' ", ~~"-: ·;Y '_(,";"';~:~;::h'" ... <- ~ _. ".' ,~" n ' - . , 

defendant' guilty ."Tf.$ni'~wJien ,the "ju~ge instructs the jury on tb~ law, heviill be 

~bPeatinJt "'your .c1p;irig:'~argumeD;~, ,re~';nplt~~ng Y(>urpoi~ts' 'an~effe~tivelY 
if 
,~~vjn.g the w~ight of laW tp -, your "closin~. 

,\;j 

'J 
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Of . cou~. your own skill in ciosing~men~, will Qe developed from the 
C <: , c~{,'. • 

experiences in your lQcal ~ourt~ What works i~ Quincy ml!y'·no~. work m Miami, 

and vice-versa. Your knOWledge of ~he local" com~lUnity andJts ju~ors .is, ultimately~ 
rJ _~ I) ,\ Ii t) 

yotu· best. resource. 
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.JURY INSTRUCTIONS 

• Q ~ 

,It has been said. that,) people remember best what they ~ar last. If this .is 
o .. 

true~ the instructions to the jury at the close of a trial merit special attention. 

The Florida. Stari'datdJulfY In~tructions are a ~ompilation of standardized 

l mStructioIlS prepared by a cornmittcre an~pproved, by the FloridaSupre&ne Courl. I They are designed to ensure u~iformity and obj~tivitYin'Jthe instrUction prO!!esS'. 

., 

Inevitably, h~wever, they doS() bygeneralizatio~s which often do< not refl~t the' 

n.~ds of your particular case. .. ~,'recognition of this problem,tbe Florida Rules of 
. " 

I ) )j~: 

~J f 

Criminal Procedure pJ,'ovjde for submission of special instructions fromco~nsel 

under Rule 3.39O(c). ,r 1 

" 

.. '.' .1 , " 
,I 

" II 
'r . J" 

I I' 
. l 

j 
/:'i 

:l' 

o 

At toe end of aU ~timony, or sooner, the court will call a charging COD-
- ;;1 Q ':' _ 

rerence in chambers.' to review with, counsel the standard instructions the court 
if . //.0' ". ..' , 

wiUbegiving and ti; receive any special instructions' counsel may offer to the court • , ' 

Any submitted instructions from the defense, as well as the stan~ar,d instn1~tions, 
the court intends to give, should be closely scrutinized to ensure that all instructiollS 

:which must be given to the jury are indeed given. 
. 0 . • 

. ·.In every trial certain instructions must be given asa. matter' .of cour~.The '. ) 

court must .nstruct the ,jury or! "the law of the case.~· Fla.R.Crim.p. 3.390(a). 

This includes instruction on the.materialeiements of the offense which the ,state 
" .. ~. .' • l' 

is requited to prove and on .the necessity of proving those elements~yond a 
.' Ci . d ,~., 

.. easo~able dc5U~t. See fun v .. State, 83" So. 513 (Fla. 1919). If a cnnfessionis 0 

,.J J;J d~ C> 0, . ' ~: ::!,'" '. " ,·.'~1 

\\admitted ~n . the case. a c3utiODaryinstruction6b the wept>it ls to be eiven:iS 
. . , '..,:,' ,. _ , • .J.' < 

. mandatory. ~n "v. State, 5 So.2d 703 (FJa. 1942).10 acircumstantUd case, 
" 0" 0:,. c? ',c " 

osuch as QlQStatS9n ~QeS, an instruction. ontheweigbt ofcircumstant~l e.vidence 

arid ho'Wit is"tO be ~ived isrequir~d. McCall v. State, 156 So. 325 (Fla. 1934); . 
'I ,;;, n ~ 0 ~:' r) 

Lee v. State, 36~ So.2d 692 (Fla. 4th DCA 1978) I{an"uson ea,s;e);.Newsomevi 
• ,,1 \ C"J ~ I) 0 '_. 

o State, 355So.2d 483 1Fl,.o 2cf "DCA 1978~ This is only ,Iu.udated fn ~otaliy eil-

cu~stantial cases, h9Weyer~ Leav.t'ne
g
vl?tSt&te,z147S9. 899 (Fla.1933);&yd:Y:-State, 

DO 

'0 .. 

122 So. 2d~3~ ~~ ."lst ~A 1~~ lnt.qES. where ~'actQmPlb ... ~tifi.e$ 
~Iwt the defendant? aD ilJstruction on accomp~ testimo~.tSroCtuinld. JoblisoD ' 

v. State, 25 So. 2d sOl (Fla. Ilt46). 
I::::"' 

a 

" 
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Lesser included offenses must be instructed if they fall under the guidelines 

. of Brown v. State, 206 So. 2d ;?77. (Fla. 196~). Brown is the definitive statement 

on lesser includeds. Four categories of leSser included offenses were set forth: 

1) Degrees of the charged offense 

2) Attempts 

3) NeceSsarily included offenses 

4) E)ffenses included by the evidence. 

As to category 1 or. 2 offenses, if such are crimes under the Florida Statutes, they 

must be included. Category" 3 or 4 offenses must be included if they c~n be derived 

from the charging instrument's allegations and sufficient proof of the offenses is 
". 

adduced at tri~ to support a conviction thereon. Stated another way,. "the probata 

must conform to the allegata." Gilford v. State, 313 So. 2d 729 (Fla. 1975). 

Other jury instructions are permissive rather than mandatory. and depend upon 

the evidence developed in the trial or a special request from counsel. Any fact 

proved by competent evidence may be the subject of a special instruction. Polk v: 

State, 179 So. 2d 236 (Fla. 2d DCA 1965). However, special instructions relating 
\;:::~) 

to a defense theory supported by competent evidence need not be given if the 

standard jury instructions adequately cover the defense theory advanced. Carrizales 

v. State, 356 So. 2d 274 (Fla. 1978). Although the language of Fla.R.Crim.P. 

3.390(a} would seem mandatory, it has been held that instruction on the penalty 

for the. offe~se charged is within the discretion of the trial judge. Johnson v. State, 

308 So. 2d 38 (Fla. 1975); Cuba v. State. 362 So. 2d 29 (Fla. 3d DCA 1978). 

Also, the court need not instruct on the penalties for any lesser included offen~s. 

rc~~) Mitchell v. State. 304 So. 2d 466 (Fla. 3d DCA 1974). 

Specially requested instructions are generally within the discretion of the trial 

judge~ Only where the failure to give a requeS~d instruction is construed to be 
.II 

fundamental error unde.r the particular facts ofacase will it warrant a reversal 
o 

of the conviction. Williams v. State, 247 So. 2d 425 (Fla. 1971). Requested 

instructions going to the credibility of a particul~,witneS8' testimony are properly 

refused as jnvading the province of the jury. Han' v. S,tate. 83 So. 513 (Fla. 1919) .. 

Due to the 1979 revisions to Florida'sarson'statute, new stand~rd instructions 
• " "0 .-

on firs~ and ~cond degree arson and o~ fire bomps'must be developed. The sub-

c 

.' ,v 

1\ 
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o 

~"-, 
.,.~ . 

,"'- . 

stantw chanps rtom the ora statute tender most of the old instructions inapplic-
o Q 0 0 

. abl~;"\:'ilieydo .Dot recognize the reduced proof reci.uiremen~, which are of great 
m' '. 

advantaae to lhe:ptosecutOr. Ur.;tilbfbUch time as standard'-'!llStructions are developed 
•• ~ -, r:;, \) 

o c 

for new Cbapter 806, theO'courls~m ha.ve to create their own instruc~ions. 

Suggested: instructions on the new arson statute are inclucied in the Appendix. 
0 

'00 0 ~ 

of this· manual for your consideraton or for submission to your trial judge. 

POST lNSTRUcrION C()NSIDERA1IQ,NS 

At the point the jUry bas received the case and retired to odeliberate, your 
o 

principaiconcern will be waiting O.ut its verdict. HQwev~f, it ~ould .be noted 

that even at this stage of the trial iss~es may arise which could affect tb~ out-

come of the case, particularly at. the appellate level. 0 
//. .0 

Rule 3.rJO~ Fla.R.Crim.P., speaks to the materials the jury may take with· them 

when theycd~mence 'their deJi1lerations. Those iJ!dude: a copy of the indictment 

or information; verdict forms; jury instructions given; and items ·of physical 

evidence admitted in the case. Note that the langauge of Ride 3.400' is permissi'le 

and not mandatory. The discretion of the trial ju~ilj control. However, if the 

jUQr requests a copy ~f the instructions given and the court summarily denies such 

request without notice to the defendant and both counsel. or withou~ thejrpre­

sence.jtmay ~ prejudicial error. See blerv. State" 354 SQ. 2d 457 (Fla. 1st DCA 
, .. ", . " ' . :-

197~); (Gene~ally;:ariyJl»'w:equ~tafte~(ieliberations have begun must.be received 

h, the plfSence ofth~def~:ifj:in(arid.hi& attoiney.~d the prosecutor). Note al¥>. 
that if .the jUry is lurnished any instrUction theYID.USt. Pefurnished all instructions 

o .. ' ., , ' .". 

given by the court •. See Morganv. State, 377 So. 2cL212(Fl«). 3d~J)CA :1.9]9). 

If during deliberations the jury requests to be re-instruc~ona:PQj~t,the 
court must. give complete instructions oll'that subject. See Henry v.Sta~35.9 

.8o.2d864' (Fla. 197.8); H~~es v. State, 172 So.2d .824 (fla. 1965}; Faulk v.Stat:y 
.. 296 SQ~ 2<1614 (Fla. lstIi:PA 1974). ThUs, if the jury requ~$tsle-instructiQn on ',. 

• . • '::: ..... 1 • J' ~ 

. one. element' of th;char~~7' the court must fully re-instt~ct as' to thatel,ment. 

It need not cQmpletely re-instru.ctOlfaU· elements of the. chClJ:,~;hoviever.See 
Bristow v. State, 338So.2d·.553 (Fla. -3c:lDCA 1976), '. 

"~ , . '.' .'. G} '. ' .. _. '_'. , . _ ".", ... ,,' .. ' .' '. _ . _ '. 

lfyourc~in.vo.~Ve$t;.pe(istClWtn..eiltS- .Qf.~~~ deren~~nt; th~ may~; and .. 
"c"" ~-: ~~;-,-,; ,'~: '. ".:.~~ .. ' .. , .,.,.,,:/. ." ~:-.:-., ,'- ~ 
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o ,) 

should be, sent. with the" jury in deliberations. ~uming they were received into 
o 0 (. 

"evidence. You may rfot, however, ~nd'ia:transcnpt of tne stateoment. See Woody v. 

State, 355 So. 2d 477 (Fla. 1st DCA 1978). If the tapes were not ii'tr,ially sent back 
-- ::,c;' ~H " , 

"', ",ith the jurors, and th~y s~,bsequently request to hear them, the tapes may be sent ' 
o 

back" to the jury room Wit!'t':'3 recorder to play them, The jury need not return to 
~ ~ 

the courtroom to hear them. d) 

I ' 

If the J11'rors cannot agree as to the substance of a 'Yitness' testimo~y, they ,,may 
, J! 

'~Ilt)t~ask the witness to repeat his testimony, nor may they ask the judge what the 
~t.\ r:.: ,~: 

wj~_ness actually said. The proper prQcedure is to have the court reporter re",d 

back the. testimony from the stenographic notes, or play back the tapes of the 

testimony i{ it was record~d. The witness' testimony should, be repeated 'in whole. 

'0 Finally, make sure there is no improper contact with the jurors during delibe-

rations. The sanctity of the deliberations is held high t:l courts, and ,if someone 

should improperly ,contact a juror or attempt in, any way to influen.:e his or her 

decision, a mistrial will iikely'be granted. The person most likely to cause a problem 

in this area, surprisingly, is the bailiff. Bailiffs know better than to intentionally do 

anything improper, but they may do something improper inadverte~~ly. Often a 
¢ .~ 

juror may cause the problem, by idle conversation with the bailiff during meal times 
',el) 

or breaks, or by volunteering a remark about the case to which tbe bailiff may 

quite naturaUyrespond. It's hard to fault the bailiff when this occurs, and certainJy 
" 

you can't ac~ as wa~chdog over the ~ailirf and jury. Abo)trall:ou can do is ,caution 

the bailiff in a diplomatic way, and hope the meJg~ gets through. For the 

implications of a bailiff's remarks to a jury, ~McQuayv. State, 35280. 2d 1276 
,;; ,) . 

(Fla. 1st DCA 1977) and HolzaP!~1 v. State, 120 80.2d 195 (Fl;. 3d .DCA 1960). 
~\d'\ . ':1 .~ 
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SENTENCING 
\) 

. '\l 

.If "you have reached the point where you are co.ncemed with ti:o sente .. ~ 

to be imposed on the arsonjst - congratulations! You have done your job well. 
. Q 

Youroruy remaining task is to see. that an appropriate djSpositionis made~' 
o 0 

Of course, the matter of sentencing is in t~e sole discretion o( the trial jLidge .. 

Y our
o 

input in the sen~ncingprocess is not to be overlooked, however. Your vehicle , . 
L II 0 . . 

for suc"h input is the pre-sentence' investigation (PSI)pro.vided" under Rule 3.710 

Fla.R.Crim.P. Rule 3~ 710. provides that the use. of thfY-PSI is discretionary with the 

trial judge except where the ~defendant is. Qndet 18 years of age 0: has been con­

victed"of a felony Cor ~he first time. In t~o8e?c~thePSlis mandatory if the court " 

contemplates a sentence other than probation. 
o 

. If the defendant should seek to waive PSI, or if the court of its own motion 

waives PSI, your bestoPposi~g arg\lment is suggesting that the court ShOlIld ha;e 
. . 

the'~" ~enefit of a complete Investigation into the offense, that there are sever~t 
.\\ !. " '.' . 

agencies involved, and that the case presentS .a complex factualbackgroundwhicb 
-<. ...:;.' ~'J ,; 

can only be b~ought out fully. and fairly through a PSI.. Hopefldly,' the' court Will 
. . .~ 

'- .::,. 

agree. = <:::;/.' 

Once the' PSIh~beenordere~, y,()usbould,~ontacttJtepr.ob~tion officer 
. . ' . ..... .' 0." ....... . :.' . . ..... . .... ,'. 

who will be Preparing it. Tell.him you will bemaking~ comment and w,ill have.it 
, .'" ' . ~, . '. -.' .. -. 

," . 
• ' - I -

: cop.\~.mts they teelappl"opriClte~ ind~t~l. Y Qqto~rt:',~pmtnegij:,qtcou~; wm~' '., .. ' .' 
> "--, -: ...... " .-;. -::. _ t', .:,,:,,- .,>.. '" ", ...... - :".'- ",' . -'," "',;' > "-'~~~':'~:'_;.":"'.~': :'" <!~~~'!,.}.('.' .. ,'"~:,.' ,\<:,,: :'""':~ .': .:. 
vitallyimj>orta:ntto"the,.court~s consideration. T'akethetim~ todraC('a well~ , ... , :,' -,", ...., ,.," - < :. .... ",'" ,', : '. .. :',- i .", ',' -,.. • ...• ;:;,.' ,; .,_,',' - ',' ," -, ",' • 

'~i~uiated" commeJl(on'ihec~.,tJJlrot:tu~aielf;j~4~~;~'i1~{i~;.ntinefi9~tbe. • 
m~onceptions~ot :tbegel)et~ .. PUbliC.' Qn thenatureQfkll:as,.a'~rime;. 'indeed, . 

. '~6"l$ ,Qla;Il@th.~nly~~o8S!'~~~.~ •• t~ ~~~P~;?~,~~~~~.jud~ 
ofth~; ~riowmess .of'~nas~acnm~;.J;lojnt,outthel¢giSJature's intent·· to, treat, 

. .~: ","' ",' -; . '-'{);" '.' ".'" ,',.. .' ~ ;' .. ' -. ~ ~<" ~ ", , ...... -.... :. "t·-'.!-',.- ", , .... ' 

j~*~fJected .. j~itbestrQng.~~.ctioh~.Qt:Jllf~,e~ 

Qd 

o , 

'1) 
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statute. Theil urge tbe coart to" impoSe a sentence consistent with the sev~rity 
.'.J. 

of the offense and the facts ofthe case. 
/I 

The greatest incentive to the ars()nis~ remains the low risk of cletection and 

puriiShment. When arson ceases ta be a" scire bet, we can look for a decline in the 
• ,> i) 0" II 

incidence of arson: Effective prosecution and certain punishment ,~ the mecms to 
" ." oj • 

that end. 
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Official' de$igri:atiQn Pf'c~~se by fire· department rec~rds. 
~:~-r .; 

P~t'$tjn ~whodiscov~l:e~ fire." .. ' 

:, 

B. 

~~~c~~. ..-~~l1HK~BQlt}DJl'¢G: 

1.~ 



. -", 

a 
;' ,~. DOWQPilYm~nt?' 

',' 'b, MOilthlypaym~nts?(Arethey current?Ytaid to •..• \;~-..• 
. . " 

'c;:Relationship'J>(:tweencurrent.Qwoer; seller, and'm()ttizuee . 
. r, 0 . , -.',', " , . \'1 

:.,(5) 'Has>the buUdingchangedhandsmore than once in the 

years? 
v. 

(6) Are property taxes and "billS relatillg, to property paid? , 

D. Was ,,,the ,buifdingrental property? ~ •• ' 
, " ',' , , ',.. '(c.. " " 

(l) Was it ,rented, or vacant at the time of the ,fire? 

(2) Were rent paymentS current? 
D 

(3) Wastb.e ~roperty residential or, commercial? 

(4) Wb;twere the terms o( the lease, if any? 
e, 

2. Condition of .Bliilding. 

A. Defects before fire? .. ~ . D 

" ' 

~,. ' Has the buildingbeenupCorsaIe? (Offers, andaskiilg price)." 

C: 'General condition of the: area? 
-.. . 

(1) Recent ~rends (including zoning changes). 
':> ' 

) D. Inventory of ~ontents~ Crom oWller(check a,gainst the ph()tos)~ 

(1) Owner-prepared diagram oC location of Curniture ~'valllable 

objects (if owneroccupiecl): 

(2) wCiS anything removed from the buil~g. before:the fire? " 

After the fire? ' '(] 
(J, 

, " D ' 

E. Check into recent building' andhousing'inwections. 

(1) Building code violations? 

,,' ,',~, (2) Was'the building condemned? 

3. Insurance. 

, c A.WaS:buUdinginSqred? 

NaJ1le of Insul'ance Company alldp.olie~nu~ber. 

. ,", (' 

(4) PerSon whoapproyed policY, 

(5) c~neficiary ofinsuranc~P9lic~~ , 



; , '.2 

,4. 

c .•... Lirn.its(){ jDsur~nCe. " 

(1) 
Cler 

(?) . 

'.(3);' 

'amQunt). 
, . 

, \.\ '1>,' "' • .' , ,\J" . 

I). Was a claim mad,e on the' policy? 

.. 0, 

(1) Who .', made the c1a~~?(by maU?L ... ' 
. .. , ' '.' , 

(2) '.' Who', was the adjuster? 

'(3) 

(4:) 

. .-

Get a .. 'Cppyor" proQf of loss ... ' 
. ....,' ~', . ' jl 

. a. Are there materiai, ~isStat;~en~~ 
. b, Any evidenc¢ of fCllsestatements~ 

/(5) Was tJi~ daim approved· or disapproved? 
~ ,c ," ' , '.) ~ _ ~,."'. 

"a.Wbo approved the, claim?, 
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OOERlORVIEW: Concurrent 'with Sketch andPhQtogr~phY. ' 
:,...J"" . ..;.- >.J" ,.,,_ -, ':::. \\ .. ' '\\, 

1. Locate'"interior partitions. 

,2. ,Locate objects. and furniture thfQughout~ ':,;~,~ 

3. Observe heat line. 

4., . Indicate path of travel o,f fire,beat and smoke-ri.atural OJ: i.ml1~turaI. 
, " ' , I " 

5. Fire development ,:;-"nonnal or accelerated. ,.-, 
- {J 

6. Determine portion involvement. 

, 7:~ Absence of furniture, pictures, etc.' 

8. Latent print possibility ,(below heat line)." 
: . . 

9;' . Character of ,char pattern, ,depth, flash over, high, low? ;drop do\vn fire 
. ~' 

po&sibiIity; 

10.. Fire aimed at ,destructibnof records. 

1l~ 'Worthless items substitut.ed for valuable items. 

,; 

POINT OF ORICHN SE • .m.CH AND CAUSE AND SOURCE OF IGNITION 
• . ' '.' ' _ •• ~.:. : '. • " " _, • _, v . ', • 

1. . Single. 
. " ';' 

2. Multiple., 

3. 

A. Unconnected and simultaneous. 

R Principles of heat transfer ,application. 

(1) Convection-heat particles irimotion .. 

(2) ,CQllduction-direct ,c011tact, soHd·H9ilid~gas. " 

(3) Radiation.:Jirect line to object. 

Flammable liqui~acceJel'ant. 

A., Odoref p~troleumprod!Jct. 

B. , Floor, or !:loot covering bUrn pattern. 
• '. '. - '; ",' ," :,. • ••• , I 

c. Container~t !Welle (co.mmonor u~com~(m.~o occupancy)." 
. , :." 

D.' Flop:!:, char gfeate~ than ceilingch~ . 

.E.Spalling:ofconc~ete. f!ooring~ 

'F ~ San&:iOI ea~h '!.!Dd~r 'stfspect', ar~a. , 
G.' "'Liquid undeli~$eboard,edge" iri'crrickSin floor. 

"U. ,Bottom edge,ofdoorc,bari'~d. . . \. . .. . . 

'<1. E%plosimeter~ , 

,",," 





observed. 

Traii'~l. ~f flame. 

cars ill are~, 

Last person to Jeav~ anddepm:ture time. 
' ,.. '. ' . . 





~, ' . 

, .. ' . ,/-" 

"CONSENT TO INVESTIGATE FOR FIRE Ci\USE 
, t;. 

I, _____ ~_:::ti -:::----:-tr-=~~==~==r_------------ t the ( name of persOn giving ~onsellt) 
, . 

--r-=-:-"C-r---.,...--r---.-'-----,------- of a . 
. ~owner, tenant, etc,) {type olbunamg. vehicle or 

Vessel) 

_______________________ do hereby freelY and 

voluntarily give my consent to _-r-___ -....-........ -.-n---------of the 
(name of official) 

__ --r..-----,,.-----,--.--___________ .....:or his designate to examine 
(de,pmment ) 

the above--described ,.premises for the ptupose of discrering and, determining the 
'\ 

cause at a fire which occurred at the above-described: 'premises on 
- {date} 

________ ' I hereby further give my 'consent to the aforementioned 
? 

, persons to remove any and aU items, which may be related to the cause or the 

aforementioned fire for furtlier examination, analysis and/or testing. 

" 
o (Signed) __________ _ 

(Witnes5) ---'-______ ...-_____ _ 

Date: __________________ __ 

)1 " 

./fime:. __________ _ 
(~(::~~>.:;. 

'.' 

o 

, .. ~, -r ~!\~ .'_.H -.~ -:: ..••• ~-.'~ ....... SB=l··· ." . 
')1." '-. 

~ "r. 
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IN THE CIRCUIT COURT OF THE~ 
_~_!!XWI..--~JUDICIAL cmCUfr 
IN AND FOR . coiiiiiY. 

sf ATE OF FLORIDA 
COUNTY OF ____ , 

BEFORE ME, _____ (J_u....;dlt'~) __ _',, __ """--__ ', personally appeared ' 

~t~t, ______ ~(_N_~~e~) ____________ ~,a __ ~(~~_os_it_w_D~)~ ____________ _ 

with the _ ___.(l\&e..____nc...;;Y'-'-) ________ ---:Department, who first beiDl duly 

sworn makes this affidavit in support of th3 issuance of an administrative warnnt. 

and, on oath, says: 

1) Florida Statutes Section 633.03 pi'ovid~ for the ~tate Fire Mushal or his 

agents to conduct an investilatibn ro detelmine the cause al'ld origin of everY rue in 

the State in which property is d~ 'Oi' for which there exists Qrobable cause to 

believe the tir-e was the result" of 'carelessness or desien. 

2) That a fire occUfl'll!d at 

(Briefly describe property to \~ sarehed;. include the addles ~ 
time and date, of the fire and ,commflnts"oD the occupance .mdJor 
security of the premises; state ':that pro~~ h. been dammged.) 
(Caveat: Always verify correct'addrea -.Use lepl description ot 
prope~ rather than street Idd~ or describe~loeation ad pm .. 
mises 'mth,~partieuiarity.) 0 0 v _, ' 

and the caUi& of the fue is pruentlyunder.~ jnv,estigation. 

3) The- affiant,beliemathat for the purpose of public-safety, 80 as to prevent 

aucll rues from ~turriDl, and to 'ProvIde information for' traininC of public safety 
'I\~' II r,.. 

penonnel, it mneceuary to detfmDine tBe"CJiUJe aDd orilin of the afomDentiooed 

.fire. 
, f) 0 _ 

4) AfrlUltbelieyes t.IM only e(feetiwe means, and method for determiniDl'~ 

cause od,oriCin of: &lie· alorltlDeDt~ fire is to phnieaUy enter the pre .... 

eum- .' prom_ inc)udincthe photocraphyof ume aDd', it neceauy, remove 

,-.mples ot materials that may be connected. to the e.UII 'and o. of the file lor, 

hIn~ exam~tioD, intilysis liid/or testinJ~ " 
,~ 

WHEREFORE, the __ fiUt reqileltl this court, toitlue aft aclministratiye 

C)' 

~ '~ 

_" ._~ •• .:. ~" '''~~t •• ·0 .. ~."_ •• ".~" •• _.,. 0 __ • _~" ......... ~ .,." .... ~ 'h ......... h_" 
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o 

2 

'QIiUt fot •. ~ of permittiq Iff"Wlt and other r_ and law enfOft:GlDeDt 

.gff~ .• u_i)_b!y ~. to conduct thiI ~v to ~111_ the do. 
(IJ I'l 

:"~""'fOl the purpoee of detmDiamI the ea_ eel oriciD of the 
_.j' '-

.r~~. rue. SUd ftby or enma ~ill be made (darcribe .. hal 

With. 'wllAtftKeq1lipment iii illWCIIIil'Y to mat.Uan, iDftltiption for Slid P1I1'pOR. 

(Affiant) 

G, 

S"QID adlUbccDbtd to before me, this ___ clay of ______ -', 19 

CoWlty I Circuit Court Judp. 

/) 

o 

/' 
// 

,,;/ 

I 

o 

;) 
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IN THE CIRCUIT COURT OF THE 
" JUDICIM. CIRCUIT 

'iN AND Fmt- coifNTY: 
STATE OF FLORIDA • (,I 

COUNTY OF ____ _ 

ADMlNISTR:ATIVE SEARCH WARRANT 

TO ANY FIRE AND .LAW ENFOR~ OFFICIAL,OF SAID CO~: 

THE ATrACHED &Vf'IDA vrr haYinc baen swomo,to by the aff"Wlt,o 

(Name). (Jlegatment) (! 

before me this day p based upon th~.facts stated therein, cause havinl _n found, in the 

name of the State of Florida, 1 commad that you enter the followins' described place: . 

located'at, 
----------------------------------------~~----------

in ____________ . County, State of Florida, to locate the point of 

origin and determine the cawm of .. rim that occuiHdtherein on _-U(D,a.Dte5i.~L..,.,..-_---.--. 

'. You are authorized to enter, insepct, photograph and nmove samples of msterial~ which 
~ . 

may be connected to the 0* 01' cause of'tbe eft for further exmiination. an~ysis 

and/or testinl. Said entry or entries will be ~ade (PecU* .Dl.,~ ...... , . 
~th whatever equipment _ ilreuonablyc!l~ to complete .uam~ito 

o 

determine C4lU8!l and 0* of th. rn. 
W1,1'N&C;S my hand 4!nd Hal dais· __ day 01 ____ ...... ________ ........ ~.19 ............. ~ 

.'IJ 

," _ Q, , ' 

". I.l- i-''--
.. §:~> ':;' ;I~ ,. . -.;. I, 
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) 

STATE OF FLORIDA 
COUNTYOF ____ -: 

I ~y CERTiFY Al\ID ~"TURNtb,&lt ,by .~ of thewithm St'l!a,,-w-b 

wwant to,. ~~~ 1 ha~ sm~ fO-:r .th~ itemg cl' ~ysiw ement;~ 

rem¢edto the. ori&iD ud ~ of a lire, at tMplaoo ~em described: 
(\ "-' 

1.)~, fQJt [have mlcli items ot: physical evidence related to the origin 

.md· .~~ of ,a .~ ~fom the CGmt desmibed as follows: 
ll. 

2.). 1mI that I ·tuwe been umable to find such items of physical evidence 

re~ to .' ~ and C~ of a rile. 

o 

Signed: 
----~(~n~lm=e~)~---------------

. [ciipartment) 

Datfd: At ----______ ..-.; ______ ---i, Florida, ~. 

___________ u,;ol _______________ -', 19_" 

5C-4 
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ADl\fU>llSTRAT.IVE WARRANT INVENTORY 

_____________ • ________ t in the pretence of 

o ________________________________ ~.at ______________________ _ 

County. of , State of Florida~ did aiD 

the follovrinl i~mrs from the above deJcribed location, on _______ _ 
_________________ ·_,19 ______ ~ 

--------------------------------------------------_f?'---------

~. ) 

I 
I. 

G 

~. ,~. G~.;r 

= 
~,i~1' 
!!fJt'" 
~~r'c' -. Pated:, _____ ..;;:.o ___ .19 ~ 

1,\ 
,~ I:, 

Q 5C~5 " 
"'>"'::~ ~'7 ~"- -" '"""~ _" .. >4_, "'" '~ ~ '" ~. ~'. -,,~., .... - '"'' , , 
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SlATE 01" FLORIDA OOUNTYOF __________ ~ 

BEFOREME, _________ _ 
" 

in and for ___________ County, Flori~, peroonlilly, ap~ the affumt, 

__________ ........, .. ~,' II who fimbeingdwy 

sworn said aff"~t beUevM aDd _ ~on .to belWft thatacemm {vehneh!} (P~ises) 

located in ____ ._._, ___ .. _. ____ . ___ COunty~ Flov.~ ~bed as follom: 

(Def~~ thestrneture and its compo1'A9nts, C4!.: a four room 
#lJtk..'~bttfit" .t1w~wm floor front otamultipleflwellinl; a 
~~~,; .. =. ~~ ~.vehicleor ooat as to make. model, year, 
'~ . photo where~ble. om" extremely detmled 
h~ ocatian, from a well-known referance ~mt in 
Wl!1ll!I.) 

.heingthe{vehlcle~i ~) (premises )oCi!upied by or wder the 'coXllttol·of 

-----------------~----..... ----..... - ..... ----------------~.-.-----

_______ ~r~· ________________ ..... _______________ ~~--·~-----------_y _____ 

-----------~----~----~------------~ .. -.~--. ----.-...-------~-------. 

------------------..... --~--------~----~--------~--------~~ 
(> 



) 

. ) 

<b 

. . 
P.2e~vrrFORSEARCHWARRANT 

,CD ',~ .... of your nMmt'SRpeMnl!e NMl fmmtDe facts ut forth ~~ 

YOUll.ffimt WieYM ami _ iood mamnto bBlifie that' the "prope;rty (nd 

c~) ~ befein,~" b.e''''Ie(U'f!hed~§ h~tofom more~ularlyd~ 
. ~ 

_bed, _",~ ~, to mlate 'the ,»amof the' Stite of ~,prohibitmg: 
'" .''. 

,J' . 

--________ .-______ ~w ___________________ ~ _____________ ~ __ ~ 

WHEREFO~ the arf"aant ,qq~ th~com toiRaue a WmMt pmittmg 

amut RUt! ot!Htr 'imihoriRd ;&~ md Jaw >enforc~t officials roaterafClftoo 

mentioned ~fM ~ .bov\t~b@d 'matftial mdeD~ ~ ,to fiie~ 'am 
secure AiDe, ,if fCDDd, with whateve: eqwpmm,'t isn~. 

~{~~=~~t)~----~------"---

Svrom .Ddmkuibed before me, 'this _ day of _______ --0-15 

lil----.J 

c 

1"he ~. ~tion for '~WU!.'lmt· comiDI Ofl to he ,~' __ ~ 

~. *~tion:~ OAth ud the abovemmli1ff'.ritm torth at 
thai ,facti ~,~, ami ~pon being Hmtiedthat ~e ,~, ,~ .. , 

,~_to ~. tht .the, pun. r.et forihm ~,,'~, ~" :~, ~ 

~'to ' .. &lid tMt"~ l&w i,being 'riolmja ~ l~' ~::a ~'" 

W~.""~'~~" " 

- ,."'. 

'~~~'J Ri,;:.olA;!iOt.:i~:"I.~'" 

:';=~.~-01-~ ~~'~~'_~'m~.~ 
<, 

"('. 

- , c. -;,. • /. ;~ 

',:._.",;, ... ~ .,~ .. ~: .. :.;;".~; .. :~,,...;:..,.:;~ ..... ~:,,,,~,,~,~,,_,:~ -.i-"-"~-;';;'-'l~' :_~_~,.:"'" s . 

>:<~:,:.jl ~.'\' ~ :, 
.. , , 

"'.:, .... 
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IN THE CIRCUIT COURT OF THE 
IN AN'J i _JUDICIALcmcurr. ' . :> 'Ol[_OOlTrnY. 

SEARCH WARRANT 

IN THE l\1A.ME OF THE STATE OF FLORIDA, TO ALL AND SlNGULAR: 

The S~l&!'iftof ___ .......... _____ C{)unty, Florida, and his lawful Deputies, 

All Police Officems m _____ County. Florida, '!'he Commmoner 

of the F!oiida Bureau of lAw&rorcement or any of his Duly Constituted Ag~ts; 

~n:le State Fire 1\.ta."'Shal Of any of his Duly Designated Agents. 

'fIimEREAS, complaint on oath Md in ~ting~ supported by affidavit has this day 

lreen made hderre,~~~ the undei-mgnedJucige of the _ . Court; in 
and for _________ COunty~ Florida. by ________ _ 

_____ -.-_________ ~ __ __'. Thataffiant:has reason to be-
l \.~ 

Heve and d~ bf!lieve certain (premi&ea} (tt~ic!~) located ili~,,-: _____ _ 

County~ Florida) d~bedas follows, to·wit: 

~riba as indicatOOin the affidavit. For rural 
locations give explicit directions, beginning with 
& wen known mtenection and Dilleage to the­
mucty.tre - aho a~ photo if ~ble) •. 

bMng ~ (plWmi~) (vehicle) ooeupied by or under the control of _0 ___ _ 

________________ . _______ ~nd there is 

----------------------------------------.---------------~-------

---------------------------------------------------------",-----------

------~----------~------------------------------~'--~\~' 
1":·1'. 

"', 

,.;:;, 



Ii 

That, the facts tending to ~ta~ the grounds andtne plobabl~ came of ~rWllt 

for believing such facts eut as follows: 

------------------------.-.~---------------------------------------

, . .. , ~ 

"'-,""d~" ~ ..... ~ ..... ~ v- '" ~ .... , ... _'" ~ ...... '_ ~~ .... '~, _,..Jt .. ,,~ ~<"'~..,.~7w.lt "'."I>.~_._?""0Ii.~ .. ~~ .. "':_.:~· ............ "',. 
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.~·3;;$aqCHWARRANT -
:~- ·-;,i , .. _" 

COm'!ty ~ Fi(ilida, 'a.ndthatthe facts &}t forth in Saidaftidavitshow.fmdcomtute 

,P~obabh~~~_lorth? mWlnl!e fQr this WARRMtIf ~d the Co.urt:ooing~tiified 
of th~~nCe ofSElid grounds in said application,. 0.1', tb..at ta\m'e is pi~~bie ~~ . 

tobeU_,~.it,eXiStence. 

tiOW,~OREt you, or either of yOU~ are hereby OOMMANDEIllN. 

Tl!]3 N~ OF THES'I'ATE OF FLORIDA. inthedaytwe or in the ~~ttime~ 

~pon ~y '~)' of th~ W~~~ including Sunday, to enter the b$rembefore l!.~ified 
pro~ '(emu., the cmilage th~f), and to 'searcbtbetsin for sai«ll"pro~y, 
and if thes.ame9 or any part thereof shall be foundQ!l said premi~, then you. 

, , 

areh~~' authOrized and commanded to seize, saidPfOperty and' to 'bring it 

~().\\'~ ~. ~mt ora court of competent jurisdictionmd to aneS; any~:mon . 

orp~omt'f~dviolatingthe law-in comleetion with the ~me,and to bring 

them Wore th~ Honorable Court of competent jurisdiction to -be ,dealt witb 

aC!eoli'dw. to law, and to forthwith make return. of ,your doing mth~'pm~ . 

upon th~ ~JntiQnof. this warrant, which yo~ are hetebyorde!$d· roexecute 

WitbU1l .~lf4'·da~ (lf~e, 'u provided by law. 

YO\1 -Aat$'FURTHER COMMAl'WED, in the event that you seize tmY ot . -
the '~" :P'to~h~$inbetOfed~ibed7 to make ut), at' tb,~ _ '~nd '~laee 

of ~~t'~ ~~uU ~.nd ·CC)mpleteinvlmWry'of all thmgs~lzedand ~n~m~upijc:lte~ .. 
~~ ·bY··10~$ld ~~elive'o~a copy ofwd ·(blplieatet~ ,the~ffiOn -~~~iD 
". . ''-"",,<''. ',' '., ',," " ',.,'.-

t~ ~~~ jf~j"'~l'OOn is notfire;eJll~ or$bo;.dd no pa$OI! ~'mmed'~$'em~ .' 

t~~,~··~. ;_n mc»m~ cf, «UvingOi,', thfj~e. tmdm We a_~"-' . . ~, ,- -

. __ --__ --___ ,19~ 
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by deiiveiing~ 'true ~op.y thereof to 
~ . -.' <. . 

, ',r.-:> , ;.' ... 
and a~{tthat, t.m~ showing 

this or~gimu'~earGh warrant and re~di~g to 

ande~plainirig to . -'---'--~ __________ -'--.---.,._..,.;o-_....,.:;;.-" 



'-,"'1. . 

··C~sh.l·~~eipts joUrnal. 

. , , 

Bill~. ''', . 
. ". . "~" 

· ..... ..~~ ~state+eXl:s.~ 
'1«(" Gancenedche~ks and' check stpbs . 

• -~. ,>- ••.. ' i -. . . •. " ".. ' . - :' \. 

11. 'rayrofir~coJ:~~;; 

12. Contracts@d copiesofcQntractS .. 

Suboontracting' agreementscind purchase orders: 

~~~~dfequipment rental. 

Fioaildalstatements. ,,' 
..... - .. -

. Blink deposit tickets. 

,lt4!taineacOPi~' ofincOm&tax,i()rms~ . 
· 0 ..•. : :.'., .' '.' .,,'. 

18. RetainedeoPles of payroll tax 'returns. 
" . ,'.;. '..' ... , .. , "" ' ," 

19~ Plirch~joutl'la1s. 

2Q. 'Acc()~~ts payable leclgers~ 
'..' - - . 

'N:cou~~receivable . ledgers. 

S~k,:ttaiufe' book. 
, .. ,: .";: ~~. tl . . J->-.- ,,_ .. , ,,'. 
23.f'COlPoraf;e·mmute$. 

· . - . " ",~, - . - ;, . 

,CorPt>1'8t.tcharter. 

~9~~r.'pefIDits'and lice.f~~ .' .~~~i, 
·.8eq,tlwtions b~.par~te'.ubCQP'U.actorS, '~~'tfafl~paY~~b~akdO""" 
'4iI'otb~r: ~Ui.Sitions .)n,oice!ltandest~~tes.: .' .. , ,';' ",' "',' ", 

'>,.:~,':.::\ -.:-' ._ .. " _'~.~<~'_,'~: '::'~::'-'-';'-".<::::.-:~"'-:;>!:.":':~<,:,-""<"-'<'.:, ..... , .. ,' .. , .... .:" ..... ,.~.<,.\:\ . .' ... ::< .... : .":'1 ,'-! '.:., -- ~ 
··=c;~~"~'lii~S,,&ttIici~~ions,'tc)-:bia.,·.aJldwQrbheetsp~~~nCoDnedioD. 

'. ·'2s.~Qids,;?ft!.YDl~~fforalfnl;terials, SUPP!ieS.:~d."UjPnientrenala. '. 
·.Writ~ri •. "colDmullications, ~f, ••. record"~f.:.Qr~.~ol11~~~le.tion'~wi~.·aUbconk~eton, .. 

. ·.·V~DdoJS..suppli~~.q~rchite¢tS •. p .. bJic/oftici~ls~ iutor11i~J. ,andpqblicutUities. . . 
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'S~~~)1AT'l$ROP~TlMONYOF FIRE.MAN WITNESS, 

'. ':':!(~;~:'~ y ., • "',' , ", ' \,'. •. i, . ~ " 

Tbe'folIQ~ing$8IDple queStions'._ reprinted .~th pmD_~ from Flldwecl 
. ,,'~ ... :~:~. ~.i ,... . . " 

and,~rk, . Prepkation 'and Trial of. ArsonCaser 19 ANi __ ·JUR. TRIALS 685. 
" .' '.: .'.'" 

77~73i(19.72)~ . 

", - " ' . . 

.oBSERVATIONS ON 'AP.,aOACH TO FIRE 

Q. What type of' building was' on. Jiw? 

. Q . How . tall was it? o 

Q. [jicJ: it ·.appear to be oG~upied? 

Q~Ho'" ~ c.~it constructed? 

'1b 
- ~ ::;;, 

-r;:~, 

, til 

Q. 'W~ere' '6n tile block was it located? 

'From wba(iljl1!Ction did you approach it? 

WaS there any wmd? 
,~' *. ', . . ~J ,! 

. What .direction~id • tbe· win41"come'~~~m? 
.....Q.' HowstfOIlJ ,.tas it bh>wint? . D 

'Q. 'W1l~t.w. tbe color of the:~9,~e? 

Q. Howm~ch, ~oke ~ashthe:r.? i 

._" . . .;.'.' _-. ·"''''''',.'0 '.:.-'.-, . 

. Q. aDid tbefintappe~.tJ'.beJ;preading rapidly? 

Q. Did you obseive any peoPl~ leavjngUtearea? 

'Q. Dill': tll';y . appear to'be hurryine? . 

Q. 'Were any. of tbemin.cars?·. . 

" Q.WbatW;ere ttieUcenie nw.nben? . 

~ . . 

,QBSf;RVATtONSON ARRIV~ AT .FIRE 

Q..Ho,,~~d.cI' yoq :get into tR.,.,uU4inl? ", . 

o 

o 

(; 

Q(~~.Did,cyp,.ihayeto breik"tbe door .m~o., • .nd f~. yo.W.Yi~?· 
':.Q~: (',~tor.'d9ml.lIOdid. YOIl;cbeCk'tcp "ifthe4oor wiDflow.u:<locbcl? . 

'Q." "':~cf~o~Check 'to .. ~jifallYOD. 'had. 'eD~' ~ '~iD' btf~'y"? 
"Q. i;Did. you.c_k,·tq· .. 'if·thedqor oi ,window 'hatl'~D jiiD~~"'JIef~" 

'YOu:Ic)~int~there?' . ' . 
. ,:.':l 1,_<,' '. .' ", __ ' '-._ ., _ ",'c' ,(.'1 .. :~', .,., 

Q; Af'*'I'<yqJl lOt in did' you .. in, .b(nr rnany.,baee.. the f~ .... ~iDI? 
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Q.In. what direction did the file. travel? 
Q. Ho. rapidly did it travel? 

Q. Did tbe heat seem unusually intense? 
Q. What color were the flames? 

Was there any odor of psoline in the area? Q. 

Q. 

Q. 

Q. 

.'. 4. 
What was the first thing yoU ,did after YO/,ot into the building? 

Did you have any difficulty in extinguishing the fire? 
'. 

Did you use anything other than 'water in fighting it? 

i • 

CONDITION AND CONTENTs OF BUll.DING 
Q. The fire was in the bedroom, was it not? 
Q. 

The ,window' curtains were not pulled down, were they? 

Q. There was no furniture in front of the windows. WitS there? 
Q. 

Nothm, obstructed your view in the buildiql to the outside, did it? 
Q. Were the closet doors open.? 

Q. 
Q. 

Q. 

The closet was full of clothes, wam lit it? ::\ 'r: • 

The room had th~ usual bedroom furniture in it, did it not? 

None .of the dresser drawers Were open, were they? 

Q. Were there any holes irt the walls? 

Were there ,any holes' in the noor? 

Q. Weoo any of the interior dOOfSo~n between the various rooms?~ 
Q. Was the sprinkling system "working? 

Q. Were tbe qJe doors in working order? 

.Q. None of the doors were fastened open, _.they? 

MISCELL4NE<?US INDICIA OF ARSON 
Q. 

When you aniveclat ,the fire it .'tr. bumm, in oaIy ODe portion of the 
building, wu mt not? " 

Q. Did you .xplon! tho~ 10 -.m if tbono ~ ..... at_ r ... 
burDinI', anywhele e~", 

Q. Did you exam~ the 'buildiDlto' see it theta waa any piat orpJac:e 

II 
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.. 
Q 

Were there any electrical appliancn in the minify of the. place 

wberethe rJl'e was bumiDl? -f 

- " 
Did, you check to lee' if therew • .- my unbumed matclM!S, matehboob, 

or c~tte stubs anywherE! around on the floon? 

"Did you check the PI appliances ,to .. if there. WiS my esc:apiq ps? 
. (:) " 

~ 0 

Did yOU" notice any odors? Gasoline,. or anything of dlat natmo? 

You bow what .e mean by trails between fires, do you not? 

f 
Did you see" any of ~em? 

What are they? 

Did you check to see whether there 

there, iI\ the vicinity of the fire? 

we~any buckets or CaDS around 

~I 

Ii 
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ARSON INVES1'lGATOREXPERT QUALIFICATION CHECKLlS"t 

The foilowing checklist is reprinted with permission from
e 

Fladwoo' and~k. 0 

Preparation. and Trial of Arson. Case, 19. AM. JUR. TRIALS 685, 767-63 (1972):-' 

1. Years of experience as fIreman .. 

,2~ Years oiexperience on arson squadc 

Duties on arson squad. 
" 

Rank or. ratIng in. th~ dep~ent andllangth of time' p4)st .held. 

3. 

4. 

5. Experience inotherfire-fightin~ a~ncies~'Thisnlight. include duty .~ .a'fim 
I) " 

control offi~er in the mm~ service. 
,p 

6. llivestigative experience with. a fi;;ttional f~Pl'Qtective asso~~iOil,. the: ~ati(:;~ 
Board olFiN Underwriters, or otber~eJ1:cies. 

7~ E.~perience in i'nv.estigative work 'other tbui'aroon. 

8. Experience with agencies testing lare ha~$ of materl«ilsor tyPes· of coDstmction. 

Tnismightinciude :S~~h diverse groups as Factoly-MutuaJ Engineering Division, 

National B~au: o'{Standams,. Stanford ReseHch Institutet or inn~.erable 

other Glgab~tiorls. 

9. ~rience inij.-e·marshal~s office~ 

10.' Academj~ ,ttamingvin arsoninvestiPtion~··' 
11. Academic training in cnemistry?-phYsics,or engineering. 

12. Special ~titute5 on arson investigation attended. 

13. Seminars on arson investigation .attended. 

14. CO~ takenol' taUlht at variousc~lac;~~ 

15. Articles on arson· mvestigation-which· witness has written. 

!~{16.Membership. in- International Asmcia~ion of Fire Chiefs. 

11. Membewdpin Intemational Associatiollof Fire Fjpters. 
o 

18. Membersbip in. International AsiociatioQ of Arson lnftltipton~ 

19: MembefShipin National Asioi:iationof Fire Inftltipton. 
" 

The two latter orcanizations appear to be somewhat competiti,.; 

it is doubtful ·if anyone individual would be a. member of both •. 

20~ Mem~rshipoin Society of Fire .Prevention EllIineers. 

o 
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'21:" , rndivkf~: ~il1b$bit ju N~tionaiFir:e' Prevention ~iation. 
';22~ " Num~i;d'~~ b!yesti~~. 

, , , 

'23., ,N~~of t~slie'bastestified ~. ~J'iexpett. 
.' ,'24.,Co~in :which he has testifi~dasan: expert. 
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LABORATORY ~ERT QUALIFICATION CHECKLISr 

The following checklist of questions is reprinted from A. MoenlieD$'1Ild 

F. Inbau, SCIENTIFIC EVIDENCE IN CRIMINAL TRIALS 52-53 (2d ed. 1978). 

Q. I am ioing to ask a few p~mary questions about yourself, your work, 

and your experience, so tJ)ll& will know just who you are, what you 
'2) 

have done, and your qualifications to speak in the field about which you 

have been< called to testify. 

Q. What is your title? d 

Q. \\llat position do you !lold? 

Q. rou are a (Chemist, pathologist, ect.), is that correct? 
c< 

Q. Will you briefly describe, please, what is the subject matter of that spedaity? 

And do you specialize within that field? 

Q. What is your subspecialty? 
o 

Q. What is that concerned with? 

Q. Are you also certified as a specialist in the field of ~< • • '!" 

'I., What does that certification involve? 

Q. How long bave you been so certified? 

Q. Concerning your formal ed~cation~ will you statewhat~oll~ and 

universities you attended, if;mY'tMdwhatde~ you ,;~ay 4a~~ 'received? 

Q. WU that degree in any ;l!~orfi~~d? 

Q. What field was that? 

Q~ Are you lice~'asa'. ,~ • :m tne'state of ••. < ? 

Q. How lon~ :ha~;Y~U~R lice~? 
- \ ;)' 

Q. UcwlGll~~~'~ YO~"~ii\ Jnprae~icein tbat<~wty? 

o 

Q~'~»Ul!:o~,t.~it,~ :ple~~, whmt·poiritiQ.ll!s you. have held since the completion 

of'W~lll:'{~!f~ erlu,~~tion~~d th~; ':Qumberof years in ea~b? \I 

",'Q.," You'md, ,(with:~d;topriofimportani.·wofk) you were at ., .• ; will you 

te~~'<tll'll: ,wt.jt -vo. ~~.>..B'd' ~1aere?' . 
, I" - ~, ~ 'A •• ~~ ., ~~. -., -to 

, Q',' '~;;,~t.am ,~, ,au~and fundio~ of your cp~nt positi,on? 

, '" :«~·H~~,·ianlfhave YQuheld' that Posiiion? " " 
D 

0<:, ... ::. ~ "~'''I:' __ .~ «' ~ ~,,... ~_., •••.••• , ___ ._ .. ". __ .~<_ ••• ..; ••• <* __ <_ • .,... ...:_ .••• _"' ... «_:<_d.< ••• :< • : ""'._~ _ «';' ."l' _ .•. _ •• «. _~ •• ,"<_" .,,_ ....... 
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Q. 

Q~ 

. .n.> 
~. 

'Q. 

o 

. ~i> 
.. ?: .1, 

:W' it~'.¢ou~'·di;Ybur W'ork,'~."yo\lhad>Qcc2lion.to conduct examina·= 

~iohs:Of·(~ifYm.g·~r~ m~bi~ ~~)? . ,;, " ' 

lia'l.<"t! y«:»u ,do!10'auy teachjpg or lef;turing in the . field. of • • • ? 
~ _. , ,_ • c:.' ... ". '. '.:', -

When ana where?' 
Have".You .publ.d :my works in the field 'of' ... ? 

\Vhat are ·'tb~ titles, or th~ works? 
o 

Are'You, a m~mbeI .of ,any-professional alllSOeiations? 

~ , .' 

"D 

;, . 

Do' you hold any special, 'positions therein? (Ast to tbis"ofcoUl'S1!, a ~ 

enminer . may inquireuto wheth~J: the only qualification 'formem~ip 
," 0;, ;,' G" 

is due-s payment; wirthatbe the case the question should· be omittA!d.) 

'Q. . Have y~U ever previously testified, as an expert 'witnes:s.lnc.ollrt? 
Q . 

Q., And 'b.as that been on a n~be~ of ·'occa..goos? ' 

sf> 

o 
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2.05 
Crime 

ARSON, -F,tnsT;DEGREE . 
f'li·806~Ol{1 ) 

o 

It is the crime of arson in· ,tbe fint 'd~tOl' any person towillf1lUy 
and '~nlawfuUy damage or causetobedimaged by .rue or explosiQn' 
anydwellmg or its contmlts, or any other str'~ctureor contents theNof 
wberePersons are normiilly present, or .any\structure where persons 
are-not normally present if the person dam2e~gor causml damap 
lcnew or had reasonable grounds fa believe tb'l'~he structure VIa 
occupied by a human ,being. 

2.07 
Elements 

The estential elements of this offense which must be proved beyond 
a reasonable doubt before there cm be conviction in this case are that: 

Definitions. 

1. There was a structure as demgnated in the information (in-
dictment) in this C8Se_ ' 

o L£i) 

2. The structure was a dwelling.! 

a. The st~cture was one i~ which hum~ be~is .. :Domuilly .. 
present. . 0 

o 

b. The defendant knew Of had re~~m.ib1e groun4i$ to believe 
that the structure w~o~cu.pied' .by a human :being.I " 

3. The def~ndant diU dam~eoi'did'ca~m be damapd the struc­
ture or Its conf.ent.'i'~ l~oEex.pIOSion.2 

ii. The de~ndant~d dam. such strl!ctwe by fire or ex­
plosion. 

,4. Suc'hdamzge was done willfully and unlawfully. 
. . 

uWilitully" means intentionally ~ knoWingly .andpurposeiy. 

"Unlawfully" means wrongfully,' inteiltionally~ without letal justi­
Ofication or excuse. ' 

As used in this case, "structwe~t4means any buUdinlof any kind, 
any encloaedarea with a fOOf oyetit, any zeal property aDd appurtaDaD­
~bereto, any tent or other portable huilding, and any fthicle, ... 1, 
watercraft, or aircraft. 

=f!f;:,,,, 1U. only"pne of theae cbllleS, dependiDa on thtt· .stI?1~.~~~." 
2Use tbis(~ctioD only if th.structwein~ol~:._'_d.~~:~;.a 

structurep~umed tobe·oecupied (with~eU.'.2 ora..). 
. -,' . 
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, :S~e~<wiere ~~n~ ~'~resum~ ~ __ t durin, normai\,.,.t~ .. 
,.tiq ·houminciude.: department ·stores, office buildinp, b~ 

.' 0 esta~liihmeDts, 'ditlrebis, arid' .. educational institutio~~' " . 

.. In the CUI, ·of· 'dam. t() a structure'notP~ m;, ~ 9C~P,t~~ 
if tbeother· ~1e.Dts ·of this offense are prote4 ~ona&"'~~J!II' 
doubt, but it'.iI DOt proYedbeyond a. reaIQAAbmd~u~":~~. '~'" 
.rendant !mew otshould bave known .that t~re ,w~:~ti~ii~m 
ooin, in,tM strUcture dam.,. by the d~fena&~ ~.c~.~ "~thjs.;'· 
CMe,YOU_ should findtbe d~fendant ~ilty .~ ~@ l(_iincl~~ 
..,ffense .of willful, ud unlawliit "._ ·ot~;uiloecu'phwf ~~tme· 
by rll'e orexplolion. ~" ' . , 

.;-
;} 

'j)..-

<~~J I ,1IW' 

.d~ 
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, ''''''',SECONDDte:GaU . 
.&.02(2), .. . 
.' . . " r. ' , ~:: ' 

c' 

',iit~'m~'Of'~!ri' hl~~, .~~$!(~ d*~f~.w.~1h :~ 
. '. .' )~d UW1iw'fllUy .dru:ila~~Qlt e.a~ ·to· ~'. 4alU~by fix:eo1l.' 
'-~ . uystrroli:t~(f* w~tbi!l~prop'erty of 'hi_tt lOr! i.Mioth~r 
;.;~)J.t., '.' ..... ,. . 

1.T~m ~as a strudure as des~attrd in tbe in,formatioa (in,. 
d..ictment)mthisca.~ • 

.. 1J';U!t!awmUy" m~ Wlonglully:~ mtentionally, without legal j\mtifi~ 
~tjon or. exe~~ .. 

As ~d l~ this case, (4;5tructmeu1 mcansany building of an~.kind, 
~~$~cl~. area wifli a l'Qof over it, .• any real property andaJ~p~ 
r;lf_D($ th~rew~ anY~1!lt I(Jf other pottabl~build~~ ~d any v;~ct~, 
~I,.watt."'lcraft,of aircraft. i 

,r ." 

o 



~ 
~ ~') , 
l 
~ 
~ 
i 

,,::-' 

(( " 

'. "~N~ FlRE BO~ 
·.F'~SAJOO~111 

,. ','e 

~, i 

'"ult~>mM~ltiacture, p~; ~r~J?ol1;." 
·o~ ,. dispo~. ora "(i~ '. . ..... . . ,lriWrit; th;at '. it' ·lfPl. ~, . willfully . and 
unlawtWIy "·'Used "~()'~~ig~:hy' {i1.;'e,·ur·~~pIOsiqll· any structute or 
pmpertt.: .. ' i'::/"/,:·." ,">~<"'" .•..... _ ·.f , .' 

"\:' ,(, 

'02.07 . ·Thft:~~ntial iil~~~~~Qttlir~~~tf~~whichmust bep~V~(theyond ..• 
Elemt'snts. ' . · a~.,nabledoubt~fQ:re,Uiete:·cim .be. ~. cQrilric~ion in this case ~. that~ 

1.The.d~f~md~t di'd"ll)~ufacture; posSess, transport, .,Q!'Wdgivej\ 
givea\'VaY:;lqan~ offer/offer for sale,sell j Oil tr~~f~r to(p!rsbn 
!llJeg~lari~,bom~~ "" 

:2. At··~~tilli& ·he.dia:·sa··'h~ "hatf"~;fullY4Qrm~ conscIous intent 
-an~ip~p~~ ·th~t.t~~~·:f:ireb9!Jib Would ~.wmfUnyand unlaw­
t~njt~d t.i:¥::dam~ge'}iYJb"'eOl' expiosipnastructure: or property. 

<. <:) " " :. • '. ' < 

iAWiilCuUy" me~$<uiteBlti()nally?k:nowinglyand pnrposely. 

(uUnlawi~fiY".'·:~eans Wrongfully, intention~y • without legal j~stig 
IicatiOrt:qrex:cWie. .. . 

<.,'" 

: ';;., ~ :.- > • .' ',,:. ,(J" 

.A-~~nte,bcimbHiS .aeontain~r contiiirting flanlmable or combUstible. 
Jiq~i(fi' Vfith~ffia15l1:poiijtoft"o 'huntb:~d degt~$. F.~renheit orl~., ,. 

, 'h~~i'it1! a:wickQr-$imll~ device capable ~t~ifigignitedot oilier means 
capable. gf" causing ignition, but ~ot, ,2 device. commerciallY manu-

;, . !actlAred primarilY :tor U~ijt, hea~rig -or· co~ing, s,',icl~'" ~ a lamp or. 
Iantem~, at p'ortable', h.e~terf; or 11 cam~.£;t.ove.. " .. " 

-' <' - " '~~'-' " 

.,. '. ':.' .. .' ij' . . ..•.. , ".,." .... : .... ":'. ,..... , .. 

, .. · .••. ·As·w;ij.din·Hefining~~j$~~1~~,'i~di,~~ o_e91~:eanst.()"g~.ve~ ;~ive aW~Y, 
loa."1~pff¢r. 6n~r for sal~.·~!l ortran.c;fet~. "' ....... , ." 

. " t,::;',. ,::," "'. ", .. '.,"- , 

"j 
'i, 

., .. 

1\ 

II 
II 



63~tOl,'''""'' Shall ~nforc~ alliaws~ci p.l'~vi$io:l'ls.~lating:to~uppression 
" ' -" ". ,. ' - , " . . , . - " . ~ . . . i ' 

~f arson and tHe investigation' oj fires. 
. " '. , " . c. . .. ,', " ' ' , ,'. ....., . . 

633~02 - Shall appoint agents ,as.mayb~. neceSsal"y to carry QutbiSduties; 
. . '., . " ,... " . .!J" .: ." .. :.. ':" . 

633.03r--.::, Shall investigate cause, orjgin •. and· circumstances of :eVery fire ' . . . ' r:~.,j'- (~. "," _:'1, ~<."._-., _.' '. '" ,'~' ." _'~:.. if _, "". 

'where Pi'O~<~ )is:damage~ in which there, is.piobableca~,~ to.sllspec~;arsoQ .. " C;::::7 

633J.01-' Maytakeswo~n testimony, maYc~usean:ests. maysuinmon 

and compel attendance of.. witne~~ in,volved in .aninvestigation. and may seize. ' 
'. ' . ," ." l' '·.·0· . 

personal pl'opertyto>'Q¢lield .f~~eYidence.O 

633.111 - Shan'main~ain;e~ords~d fi~~swhicp are confid~ntial'and 
exeniptr~bm public Inspectionandnot,slJbje~ttocsubpo(ma absent,~oilrt·'Ol"(Ie~ .• 

I . . ' • • • '. " , 

633.13 '~$tate'~i~~ Marshal's authority.may .~. exercised' b,~ . his agents ". 

individually otIn conjml'Ction with 6the,~state.and Ip~al pfficials.·' ',' ' 
, : (,;,',' ." "~ ; ". :~'. " ' , : : 1)". ' . .r ~ " ',." .,,!)' ":'.' '.':", 

633.14 .,-- Agents. have authority to servesummonses,makearrests,.caIlY 

firearms;, and make court· authorized . Searchesc .. and seizures-•. ' . 

. ~33.175·- May'~equf~'ariy'insur~n~e compariYinveS~ig~t~~propeltY loss 0 

. ' l' - '. ", 

.. through fire to~le~;inform~tionconcerning the loss. ,,"';. 

.TECHNIQUES~D ASPECTS OF INV~~~9'ATION _~ 
.... i.o The followingso)lrces 'were us~diri th~ $i!cti¢.n. ,These ~and' many'other ..•. 
. - '. . _ '. '. - .. l..r:., . ~:." _ , ., , f... ' .. ; :. 

\) , 



. NJOUT ARSON (undated, p,amphlet) .. , 

, .. PHYSICAL EVIDENCE HANDBOOK (2(1 ed. 19i3). 
• • ' ,".;0.' r"' • ", ' 

SEARCHANO SEIZURE . Ij 

'rHEREASONABLEEXPEC"rATIONOF PRIVACY ,TEST 

.~.,. 



1/,',_ -" 

··Warden V~ HaYdeti~387.U~S~294(i967) (bot p~rsu.t- ~mergency, e~~eptio~ , 
. , ::, '-. . -. - ~. .' . .' -.' '..... ." , ' , ~,." . '. -' . .' " . ,:,~ ~ ',.' 

'toSearchw.arrant,requirei'n~nttipheld)~ , . . 

.Ker~."C~ifomia, ,374' U .S.-. 23 '(1963) . (ImJ1lillentd,estruction .of evidence 
- - . . ,. , 

c· 

1 (lM. (1964) (~melgen~y created by screa~s illmiddle.olni~ht justified 
" ~ 

..•.•. "w~rrantless . entry ) . 

. ;Webster v. State. 201 "$0. 2d 78~Fla. 4th DCA 1967) (probability of 

'. "un'h~tqraljd'eat~createsefu~rgency situation). ..' '[)fS '. 
'~/".'; :"~;,.' @' ,,:-' " ',.,.~ ... ,~ ,'::- ." , _ ... ' :v". 

(United States'v~ Green, 414F;2d 1385 (5th Cir. 1973) (afirerecogliized 
'. . '/ ...... :" ' .. " ,'. , ..... ... ,.. ....(1 

'. '.,,::::.;s:sufficient· emergency' for. firemen to eIJter til extinguish blaze and . fOJ: '. '. 

investigator to enter to ascertain cauSe}. 

C~tlev. State •. 305 So.:2<i794(Fla. 4th PCA1974} (sufficient emerg~ncy 
, . created by afire (or initial eritiy ,and public' safety, reasons justified, Nntoval'" 
:', '.', "',' " . " . .. , ". -.' , . 

of dangerous evidence - a gasoline can).!j 
G 

PLAIN VIEW DOCTRINE 
• ' ." '.' < 'r, ',,, . 

o 

~ , ; " ,,-, :' . . p" -., ',., :")', . , 

Katz v. United' States, 389 U.S. 347(1967,) (items in plainview!ptthe 
. .' N· .' . .' ". .~ ..... . 

pul;»lic are riot subject . to ~fourth amendment protection ) ... 

...•. st~te' v.'As6~y,245~So.2d 225(Fla.197~)(st~lenpropertyj, $eizure:.v.as 
· .. ·.\li~held;because·itwasinoffi~er's; PlCli~'-vi~v{ frQm,a~lace"herehehad 'a legal . 

" '- c,' . " '.. ' , . \~~"_ ' "', ,,-' ", ' : " " 
.';" , 

\; 

··COolidge V. Ne\VHamps~~ 403', U.S;,44~(197I)';\(seizureot it~rnsin ,:)' 

". •• . plain. vieW\Vould'.be, up'laEddeven if officer's· pt_llceon" propertywas,PUl$Uant. 
' , '0,.' '". . , '" .~ , ". .' .•. -.' . ".,.' .... , 

D . 
. . 

Michigan:v.Tyler;'436 U.s. 499 (l978).(items whicJiJal11llto~ ~n 
. jnve~tigatorts plai'nview·duringthe course·()tth~ mvestig~tionmay"JJela"t\llly 
. , - -: . '. ~ , " , " . . ' ," ' ':',', -' , . ' .'.. ',.. , . ' . ' , . 

" "f.): _ 

'", 

" . 

°0 



o 0' 

;.: u, "'AQMtNlNlSTRATlVE ~D CRIMINAL SEARCHES 

. " .. ··eam.ra:'.'Munieipai Co~~t, 387·U.8.523 (1961) (~~inistrati.lemh,-
'0 '/" ~, ",I '. .... _ -'.' _':;J >'. " 

.' ..•. , .•.. ,.~. ~/iocal·~.~ iQSpeetion~f a priV'a~ dwell~l- Wa$~l~t~ ·tallwathin 
. " ., 

",\ 

.0 

';", .. ' 
·satety;·i.t~Q&upheld; Oy~~ by Camua.).' 

, "., • ,: .~'"""',,~ ~ .- < • -' - :. ••••• -' ~() '. • • " ' 

.. See·Y. Gitt:ofSeattle, 387 u.s. 541 (1967) (warrantless adJtliDistrati", . 
• CO', . ' '.,," 

·inSJ*tio"'ofce~~erciar.prf,lD~ held j~,alid)~; 
.' ", ""Q' ~ . '.' - ,. . -':''';::J 1') 

Hmhanv.&rlow~JIttc.,436 U.8.307(1978) (OSHA inspector~s.;~:, 
~." .,' -0"'"" ..... '. " "'" '(,,_ .,.,,,,.,.,, .. ,, 

: C!t~lDp&edw.1'i'antiels .,sIwch .of-buSiness prem~':held iilvalid; administrati~"" 
. . ~ .' . . ' : .' ,'. _. -.. ',,' ....; " , ' . . ". ,(I, " -

···search" warrant Nquires:'~~than, probable \Cause:' ·~valid· public interest, will '0,. 

o· . 



~' ,~. -"-~.,, .~~. 

o ,.\, > 0. "_,:,". I) '. ..--4, ", ~~ , __ ........... ;;,. .. __ """'-__ .;,...;,.... ........ ;... .. ·"_·'.-' ... i '0.:..' "",' ,--,~;","~.";;..::...' -...; ___ ;..-.~_...;..;;..-,-_..-..:..-,-........... ..:-,...' ' • ....:.~~c_:d~...-..o..............c'-'-'-........... _ ..................... , .... ·, 

matter of law). 

c SawYer v. State. 13280. 188 (Fla. 1930) (allegation in, lnforrlUltion of, = 

ownership rather than physical possession fail~ to show tbeh9use. ~ .. a place 

for. hUman habitation and was fatal to an arson charge). 
" . 0 .. '. . '. . 

Hicks". State, 29 So. 631 (Fla, .1901r(tli~personin possession of 
"",.,./( 

dwelling burned Olust be alleged in the informatiop, 'rather than the owner). 

Love v~ State, 144 So~ 843 (Fla. 1932)4$;Ut~eme~e huming .. perse of one's 

ownpropeityjs not made a crime." A show~ng: of.,Dl~lice'is . requ1~ir, malice 

. is ~ot an elemertt of the cmme of burning todeftaud~;;ltowev~r). 
o . - . '< • ' 

State v. Nelson, 561 P.2d 1093 (Wash. Ct. App.1977) (arson isageneral 
. 0 . . 

intent crim't; it is not necessary'to prove specific intent) ... ' 

Morris v.State,27 So. 266 {Ala. 19QO) (maii(.!e:maybepresumed from p , . . ., "l .' 

'. thedeliberatioll of the act and need not-be specifically proven). e 

Klng ·v.State; 1995o~ 38 (Fla. 1940) (arson and burning to defraud an 

insurer are., separate and dfutinct crimes and the acts relating to each .are separate 
. . . . f· '. ' - ~ 

. and distinct,·so' acquittal. on an arson charge does not preclude trial on burning 

to defraud). 

" D'Allessandro v. Tippens, 133 So. 33~ (Fla. 1931)(fualic~ is 'an- ~_ntial 
':1 - , . ,," . , ~.;') 

. el~ment of the crime of arson and must be charged in the indictment). 

Gould v. State. 312 So. 2d 225 (Fla. 1st DCA 1975) (although the..erldence 

.. would support a charge of bumin~ to defraud an insurer. it was insufficient JO 
show malicio~ inten.t to .commit arson). " 

'" .' . _ ~':~~~,. . - (I ," .' . _ <3. 

Crow V. State,·~~9 S~W:: ~87(Tepn.1916) (because the statute prohibited 
':":;'. . 

, the burninl,"'of "abu.lding'~the(.hu"!ing ~f'~~ jail was considered arson; a bumine 

is complete if .the nature of'the fiber of tlie .conibustib~eis~banged. orchaned)~ 

~;S.rtitbv.St~te,· 5 S~W~219 (Tex ... Ct.App. 188.7) (the bUrning of :ajail was" 

.. 'considered arsOn 'b~aUSe.of .itsdwellinghou~nature; defendant '5 possible'" 

i~tenttoesca~r~ther:ibaD' .intent toeonmtit ~aJSon was i~l11ateriaI).· 
> ."'" l~ .,.', , ' .. ~ •. .' , '. . '. . . ,.' . . ....-. 

' .. State·.v .• Schwartz, .166.1\ •. 666 (P~L Ct .. Gen~Sess. 1932)(cCi$e illustrates 

" ....... ' .. ~ ,Jhe;~()J1llJlonl~w.and ·.maj()rit)' ,statutory law; '. requirementt~at ~mebu~Jling 

... 'Oc~qr io .~ol1$titute '~naJlci'*hattll~ bu~ningbe.otadweUing house). . 

',' ...•.. ,.Hu~t .v~State.·160S9i:35.~O(fla.l ~35).(c~construecl . an early' Florida 
-- ," .. '. '..' ,,' ",~, ~. ..... - . 



statute .• hicb. .,-mtd·.-m-4'buDt.'''or·~~ f"_ to'*;eitMrof tile· acts 
. . 

c~mmitte4" cOJllti~ute4U1OD). _ 
~ 0 

W_tctou v.' State, '27GSo~2d 587(A!a~ 1973) (1OIDe bumm, IBUit 
... . .0' '.; '&'1:;1 " - 4; :--. 0 

, , occur~how~ slight, to compl~te. die c~ of ~n) •. 
l! . .'{) _. . . ": '. " ',. .' "c, ,-

Joues· v.State.3 So •. 2d 388 ,(Fla. 1941) ,(information. cha,r&iDJ "unl,wrully,. 
o I _ 

.. ~~ wiUfuUY"bumJne: ••. notfatalto~tePs c_eyen in ..... t: ·of ,statute: whiCh 

0° Carterv. State" 155 So.2d787 (Fla. 1963) (the "term "uJilaYduD" as ...t. 

in' a Dow-repeated' abo.rtmo .statute wasfoutld to be qnambipous when COD-·. 

&trued with a comPAW:on ah9rtio~-manslau&bter~iute). 
WBlsinshaDl, v. 'State~ 250So~'b 2d 857 (FIa~ 1971) (thft)~m. "unlawful" 

. -apin cOllStrqed in ~~aboition coptext;held constitutioncilly unambilUous but 
o _,,-. " . . ',> 

T • '., 1 

t;onvictiol1 .. was·.cv~rt.ttned for lack of.,gnd instructioD on tile abortion-m.n- :., 
. ~ . 

slauehterstatute ); ,) .' 

, h= Honey.v. State.17S.W.2ci<>5Q; (Tex:! Crim App. 1929) ,(JJlere smolC:e dis-
,,>ft. ".:' - " "" ,t . 

.•... Wil1IUJtt~k~o.'Y~~cb..,acter·as~a· dw~Uinlbo .. ): ..... '. ". ", o·_~ .. )f,... .. ' ... 
FOl'futtb.er~c~K~n.ei;mmonlaw aDd early stltlltorY :irr.Ob,collceptS 

'\~~~).~ ..... - ... -,- !" " . ". - -'~~.~""~~ .. '.: ~,~ 
":'i,: -

" Q' 

o 
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rfi (1954). 

" 

RICO AND RELATED LAWS 

FEDERAL RICO ACT .~o. 
C H _ 

UnitedStatesv._¥ignola, 464 F. Supp. 1091. (E.D. Pa. 1979).(federal RICO. 

:kt Was enacted pursuant to Co9gleSS' power :under theCommerce.Cia'U$!; 

govemment·need. not prove that defenc$ant's .. own 'Lacket~ring ~fet~ interstate 

com~rce., however). "Q 1/ 

United States v. Rone", 598 F.2d 564 (9th Cir~ 1979) (the term "enterprise" 

held to encompass illegal organizations as well as l,gitimate businessesj here;'.an 
. . 

association~rpersons to commit extortion waS an Uenten»ri$e"). c 
'~' , 

United~~tes v.McLaur~, 557 F .2d 1064 (5th Cir:. 1977), .cert. denied, 

~~4 ItS .. "1020 (1978)':.(raaintaining an illegal enterprise such as, aprQstitution 

King was in' vi9lation of RICOjthe "enterprise'; maintainedofacqui .. ed~neell not 
- ~. 

be legal). 

United Sta~.y. Castellano. 416 F .. SQPP~ 1~5.(E.D,N"Y-.l965): '(the term ,.' 

"enterpriSe" ex~nds to illegitimate as well as ,legitimate :busin~; hereAp~n':,; " 
~ . " . , ".' " . .'<, )<, ,;t·~ .. ' 

- , , > " -'0' ,;~. 

s~king was,mund,tobe..covered by the statute). . -. .':';; .. c',;,.:,,;.:,/:,'.;:y;' 
:' "'- :,'~'<~;.'; > :-. ;-i~\:~·,·"",·-,q:::~.,· _.:;:".~r\~~;;.:! \. '. ~ 

United States v. Brown, 555 F.2d 401 (5th Cit. 1977)'{~b~r~~~ .~feIi~~~J~' 
. . . . ' ,,,' . '. .,', ,", ,,';,{~:,~~j:<: :.' <;;;.~.".' ',. .' 

includes public entities such as police department.s;_h~!'~>-:P9.li~~.'~!cfi$?~:,wereln.' 
, ~ '~ . : .. (. . ". - .. -~. .,.' . . , 

volved inprofection ofvice~rel!-~d actiYities)~),:~:;~>" " ....... ':";'.:":X/':<' 

D C\~.' ~' 'United States ~7J)avis,.576F.2d 1~~;~.~~k6k.)~~e:tf:l!~H~h-.. 4a9,~~~.,836', ' 
',,;. (1978) (prison. Jacili,~ies are mclua~d'U1:,th~j?~?~~~teqfiise~t;::i:1e,~i~prtsOnw,~ ... , , 

den's ~actsCO~d~f ~~~~~~~::~!>t~~~~~~(/, 
UnIted States,v .Fmmento,:$a:i,.,~'l.Q8.$'.(3dC!f~ 1977),~ert. denied~ ,< ,~!t.. '.' 

" .. " '. . ....,oT· ,7 "?:,/ :;\"fs,.,",', .·1lc,:~,< .. i,,,.:,,,, \;i~;';>:';' 
~34 U.S. ,1072 '19~8)~~te ~~~)'t>,~;. ", :~tbfF.i~fol"~~l1!~n*[oft~daws;Q~' "':',.. 

io~:~.~~~e;i~~';j.·~f;:ii{. ·.~..<."'.';~~1., ..... , ' ... "i':} 
" . :·llrtil!(t;8ta~:~ .. 'O~~J!.!..·{j1;a ~.,2d" Sfj2' ~(.f)th"· Cif~l:9V:5):,:.:eeit deriiea~' 428. :i: . 

. Stati:s·t·FieltI. '432F Bupp '~55 (8 'DN- Y';;;·l971) ,·arc't!4mem; 578 .. ,.....: ' ... ~ .. /"" '.' <'lj',~~,~,;,,:,,~:c'>l':' !.,.:;-., ,,' ~ . 

" - " .',c ' 

< -;.,.-' 

•. r,::. 



F.2d 1371 (2aCir. 1978) (RICO ~t, 'fs, ; " 
.~ .~,j;\}:~,:iI., 

one who committed a ~if"~,' . 

that lJ'lotber, connected att WQuil 
,u 'II ~I-<.../ ''!" 

", .! 

iO, ..... 

1

,·"",0 

'" . '~ 
'J n I.,., 

I " 

:or ~ptift~ 

,~~~;~~J" > :'~',: , "," .,' ~ ~,' . ~o " ' 

h,/i(?'Uni~'~t~~~";cappttto,, 502 F;:2d'1351 (7th Cir.),cen. denied', 42O:/i 
~; ,~~'" _ .-·~t,·r, :_' .. ··.-,.e'. ,', " '~" '",' -:;,1",< - ,,,,,,,,",,.- • , 0 .. '" ., '. 

":~;":« 'U.S.9~tj:974)' {civilrernedy'proYided by RiCO ~tion is J,lot"ubcQnsti~tioniUY 
,f- ~.:'.",\!", . ~c- . ","0 -' c<-;;c..:" , ,,'~ '" -:c .-' 

~'"~~i~e; ~t Ihay be' _d' m: ':addition , ta~ rather than as a su~tute (or; tl\' crinlmal 
> 1 • 1"' .. _ -' "", • «" ' '0" " • • . ~ ", >" • 

,RlCQ section and, tlpe ;.temedy is one foUnded in equity). 

-Farme~ 'Bank v:' Bell Mort" Com.;' 45ZF.Supp.1278 '(D.4nt 19~8)', 
'. -,::; ~.' \~ C:C. • 'c).~;· D •. - ; •. , I. '.~ -

'JinciYiI RICO E1~~jon ,plaintiff'need only prov~;, elemei1~ ,by prePO~,~e!~i1rie' of, ,', 

evidence).' , ",':" c' ~;'[J ,', ,._,~" ,"~J",c-~ ",'~.,:: 

.~' 
.; II 

o 

." ,n 

• I ' 
18 ) 
t ., , 

\

' " , 
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TIJEPRE-"-TRIAL STAGE" 

,OHARGING ARSON' 
o " , 

0" 

When ~bareing in a .typical arson situation the fopowinl' sections o~ theo 

Florida Statutes should 00 considered : G 

806.0.1 - Arson, first and second degree. 0 

817:233 - Burning to Defritud. Insurer~ 

806~10 -Preventing or Obstructing Extinguishment of Fire., , 

806.101 - False Alarm of Fires. 

806~111 - Fire Bombs . 
.. 

Minton v. State •. '113 So.2d 361 (Fla. 1959) (grand ,jury testimony 

and materials generally !lot discoverable ). 
.. ~ 

United States v .. Morado. 454 F.2d 167 (5th Cir. 1972) (a grand jury 

c 

- ~ 
witneSS who is not the ''focus'' of the investig~,tion and thus, noFiT! 'c'ustod~ I' , 

°is not entitled to Miranda warnings plior' to testifying). " 

United States v. Phelps, 443 F.2d,246 (5th Cir. 1971) (custody may arise 

and Miranda warnings may be required even in in~rrogation. at th~ defen~t 's 
~ 

" home or place of business and even in the·· absence of a formal arrest). 

United States v. Luxenbel'J, 374 F.2d 241 (6th Cir. IfH)7) (although a 

"virtual defendant" must be given Miranda wa~ings before testifying before a 

grand jury, an indictment subsequently returned against one who is merely a 

witn~ befo're a grand jury need not be dismissed for\\lackof Miranda W<4"'nnlgs). 
.. \ 

Wheeler v. State. 311 So.2d 713(Fla~ 4th DCA 1975), cert~ni~a426 
- 1\ ",.. '. 

U.s. 948 (1976) (witness testifying before a grand juryi! is ~ot entitioo 00 

Miranda warnings nor to advance notice of the nat.u~ i;,! the i~~iry)~ 

United Slates v.Mandujano. 425 U.s; "l164(19'l5i (fom j~sti~ hera that 

.Miranda warnings need not be giv~n ttl agt«w,(i j~lY wi~ess who is ·called to 

testify about criminal activities. in whichb&may nave bee~ personall);,involved) .. 

Gerstein v. Pucl!~ ,420 1J~ttol03 :(lSiS) (Flflridats procedure tor cbargmg 

by informatio!iiin.'non~api~ai ~ specifically upheld). 

Co !l~irv:~S~te~J.tn&. '2d"233 .(Fla. 3d .DCA 1964) (information I1~O-on~yC~~ .J ~" 
·~aiiciee~e.ll~lement at crime 'tcfadequately appri5e~~rE'J1dant"oe'the cbarge)~ 
. <~;.:.:~~te ·v~ &iunon; 29SSo. '2d 316 (Fla.. 1974), ceiL.deiIi~? 419 U.s. 1124 ' 

,.' 

'T :n ~::~: 
.> J c 51~9 b4. 

:'"~ __ •. _~_. ,,,,,,":;;' • .:._~_, .,.;_._ •• _;~)_;,~<:" • .: '::-_'~~'':''''"~'H'_"' ~:-'l- .. :....;.~: ~~. -, .:..~.-~. A~ ~.<~ .. ~ .. -.• ~,", ••. ; ••• ~- •• ".,-..,.:;.. .. ~ .:._-"'--;, .. .;." ~,"..;;.,.,. .. ~ . 
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(1975) (althoulh statehaslOlJ.I~ leeway inproYiD. everything in the intor­

, '. ;tnation, the Statement of particulars must be strictly proved). 
" 
" Sharp v. State... 328 SO.2d503· (FJa. 3d DCA !976) (variance between, 

'~l~gations ;g'id . proof are fatal only when'.d~t~ndant, is, misled~in c~p~;.· 
'~--;,~;~.:;:...:-.: 

~tion). . '. . ,"; 

Stephensv. State, 324 So. 2d 190 (Fla. 1st DCA:'tj;15')'(~itan~bet. 
o u ~ 

ween,:aDepta and probata held to be. fatw to;,S~~$~.J~;' ;'. ' 
~ '.:;- ,",1:.;- - .. ' ~~_ " _'. ,:' .~ . ~;:-:" ~ 

.. -, ,. 

c.'~·-

,0 

~ ~" .. ~' 
DISCOVERY '(. !J ' ,,~'.~.-s ' ~, 

. . . ". ," .~",;;, " ".' . ." ," ,\.::.;" 
Kimbrough v. S~ ;219 ,So., 24122. ,(Fla. lsLDCA 1969) (no error!9r ,. ~. ..' 

refu~ of der'1Jl.~~f~r,id~;~~rY of a 'police report when suck ~liQ~t'·", ., 
"r· ." ," .. , ",1::, 

.' j .r .~. . . , 

,is not .~~·ltQ"~~h;,·~fJ$t·'filemory). . .,.:,. 
• ,,'1 -.', :;-- i .• .'! '.' " ... ;. ,~~. "_~:. ". ," . . _ ' .... - , r'.:. _;, 1;:- ": ~ . • Or 

.:' ~#O~V.Staw,,''2&(:SQ.· 2d 198 {Fla. 1973) (poii¢~ lep~.rt k diseovet .. 

'a6r~i$:it~,<'~ forp~rposes of impeachfugw1tn~}':i~~~n~' -Jrithinthe 
- ,{ '!~, 

, ;:fi~e~i~p :ofthe trl~ court). 
-r,-':':. J' 

~Bradi v_ Maryiand, 37a.tr.S .. 's.~(I~af<;evid~nce ,f~vorabIe'to the defen .. 

-, dantwhichis .. in tbeJ;t;lte'~ ~ion"mi!St'~,discl&ed' to the defendant)., 

gido v. Uni~States~~9~f:~",s. IsO, :(1972) (prom&ie ofnc,ln-prosecution ": ' 

for:C09~~tionby i1!11~-i$ta~atf9~~Y must 'be disclosOO. ino~~rto.~,~~~id' " 

.;a vioiatibn of 'due P'f~).. ,,'i. 
. :' 1/ (1 ' . _ " '. "-"',: ~, . ,";;, (~" _. 

, Willi!m,-& .. Du~400'F~2d 797{5tb·C~. 1968)~ ~lI't~ derii~.;$OO;,~J?~;:~:; 
_ '.,,. " . ,"_ _ .• ~ " '.' c; '. _.' _ 

1105n9(9){p~cution hl$anafi'irmativ{!i ~u.ty·.m,a ¢rlmm~c~"w.':;p~q~~ 
. evid~~ce materWly favorable to the defense' ,altliO~'f.ailIi.d~.Aiwe~bi~r~~ii~l, ." ; 

. -". .• ," _~- ~.~.~ J" ;'.':~ ',' .-"" "';:""~.,.}~~'-

may be exisede by t.lie judge inm in'~camera,i~ti!)n)~ ..... . 

" "IWiDick v. Sta~,~ ~7 st,. 2d~tf:i~.i~~;'(~I~~~~~~~~:.~!~~i~' 
,·todefe~qant "as .reiey~toI1lY,.tO·.· ~':~fedibmtY:,~~;~tD~ "I.4ci£Wu' ;'1 . 

. l' 
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icapaeit,;). '-', ,<" , .' . """ , <> 0, 

1 - 'i , 

,.. I 0 H ~\ '" ' 

~Bth ~~ &ckteii, 327 So. 2d 3 (Fla. 197.&) (defdd~t in ~.crimUdd ~ 
- ~" ' '. ;\ , ' ,), 

-:-'- ~ " ,," p' : ,I., '," ._ ,,' ,~ 

. must .. secUili!' order of the court (0. comPel cJ,!k:s:' ofr.i~ tQ' '.f# $"..'ib,pc~,na',du~:' 
. • I'. - .' "I'.:; , 

tecum). .'-. _,e" 

o I, r. { ~ . ,9-, _ , ._, _ 

Camiva1e'¥~ State. 271 So .. '.,2d 793f(F'la.'~' OOA)~:ceit~~~,~ti1,$~~:7~' .•.. 
'. 0 - " " 1 

2d.534 (Fla", 1973) (trialco1lltt's,refUsal~q ntHe in,qu'i~.mt,{j ~p~i~.d.,tC'iai . 
effect of 'cQdefendant~s 1.;esmnPIly; waS~e\1!n.~ble: -eti~~)~', ' ,,",C Ii", 

Ricnirdsonv. S~te.,2t46SO~2i 171'{Fl~. ~e~l)){~~at~~ .• faii~'to~glve' . 
" 7~- . .' '.', - " 'I " , '." ""'", ,," 1\::;-

defe~ eounselname of "c~~ta~i rnarr'l'l·'tn. an ~lieg~dJarspn and~ 'lrlal,coint's ' 
'1-- , - 'j, ';' ' ,,' "", i a ."') 

.' faiiureto make' prope£inqu~ ltS"tQ h~~x,istenc(? ;was,»~j~~icial'errO!f}.' .. , 
I . - _' " ,,';" .'" " . .' 1 .; .,.-.' . _ " . '. .", , . ii' .1:' :,' ': 'i" : ~ ,," -' 

o JQnl'.lgLn v.~ Staoo .. 3}2'~' •• ,2d '231 .(Fla.2d PQ!t 1975l,(tri~1t;b~ict'~~~.i' 
• ,- "', - <' - • '. 

ili'~lmitting v1itn~l;~tify "who wa$,~ot'olistate's. Vlim~$li§~<~~hou~ 
illquirh-ti ,as to ~hetJuet,the"'ilioiation .was ;m~a~~~nt or 'wmruu. 

CASE IN CHIEF c ,., 

. , '. i "1/ ". Q' . ,un '.. ., .. . ,,~;,:\>'Ii[ . "' . 
. :§WlItn v~;_.§.Uite~ ~8 v.E.2f1 asa, {6:a.,Ct'elil)p.,.1'J5l) {ah$Ql~t;e.pr~r,;~.~Q,r;>,;, 

,,> Rquiredmacriminal c~; ex(:f~on ,of ~ifeaSon;ble"'hjl~~~h~~:'~~i~~~~~;"':'~""'~ 
'. ;. , .- - ~' , ", . ~ ", -'.: -:)'::\"1;; ..... ~:' ,'j' .. ' . 

will. s;!iffiC!e}~.." ' '. , " , ", ,""', 

'~: ,'IyIip!v. St.1~~ 53 SQ~ 541 {Fla. 19101fwe~llt t~;kigi~nall~~,,~a~il~~ - ~,-
, '-.( . ''',- .~·~1 ~J "_~~ _ ":::, 

jS, ,~ju".ryC9Nider~tiQn)~ \,,' . ,,::V,':, 

,:,~~M 'V~ ~$t~~ ·101 So. ~a {ria. 192~(~kewn$tanti31evid~n~~'n~ .. ri~f2' .• 

.. =;::;~~~~:~:~::q:::J:;C~~~:'··· 
m~Q~nt With :inri~~ftJ. "" , .. ' " 

··~·!t!~:!::~=·:;~~:~~lt~;'\··· . 
". , .. p-~m v.;Sta~!ID; &"~: 629 .(Fla.:1956),.(~~¢~~taI~tlliliewjd~i;~~·, .~;'~jttJo~j.'. 

":'-;;-: 

~p~::;.~,'J' ~?')' ~.'~ , 

-'-,"0". ':-,!-," 

'.- ,·'~~·.:~~~~~,~.;.~Ff .~; ::",~;_,~0 
.~"," "I " 

" . 

:J. 
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t' 'I _~, ~ __ ', ~, ~ '. r; U-;: () "," ' 

,)i~+(., . _",,':,_,._-, ·'l::;·,·I.~t"".,,,,_.,", . .',_,: :_",:.:.:_: ~,., . 

. " ,:~:j ':gipj;9P·~~~§~~~';to;,&:.{~OOi1t~. 19(9)tm&'nc~,o~I~~llity~tw~~; 
"":>;~':'~,'>- ;,..,',.' ",' " .. '-:1','1.-' -':"':'" ~'" . : .. ·.,'i .. ':~'.' :~~, ',-'. ,,'., t,,' '. f, •• :' 

·il'iii~,;.· .idmwabla ,;to.~()j\lt motlW);, " '. " .• ',:. .:". 

"';:~i~~~!~':7~4~~el.~,)'~;."~..d:\)t5l& ~,'; 
::·~,l1.75(Ala ... ··t924~ ,l!~vi~~\i!~.Qf' diSpute, :~n',d~feJBdant ,an.d oVrn~t· 

":;~~"~~$~edihUild'wg~~~"~w].ln,~;ibt~~t~ 'show! ·tr~QtiVe).: .. , 

;, :~.:i~bl~l v~Sta~~·~9, So.'f~2 ;i~~Ct.~~~P;; 19U).'c(eviden~otd~pu~, 
'",,:~ .1~.<'·-·~·:1.,a'l7~'.",," .. ~ .. :~_:'.~'· .. ~··· ,,:, "': ':' ;.;.' " .: ',:.'''' .. :.-'' ,_:: '.,': ""., ,'-'. _'".'.' ", 
, ~. ~~~~W;ta~e~~~~~tl.~,~~U~D:of bmmn~,~.dmissiblft tos!low, motive).· 

, ; ;r. _,t~;" ... ; .(" " ,':J ';: ) .","" • : ' , " !~-x. St~~$l1S~E .. :, 121 (Gij~ .ct . .App~ ,1:916) (proof of threats to the 

· . pe~o~ .h~~· do~~i~il~"~as' b1Wit'4i were r~dmlsSlble fu .show·m~tive)., . 

,,~!!illgs~~'~~alll'~~&It~-,~S.W ~ .535 (Ky. 1923) (ci,)nditidnaltb~atsc(' .. 
~~dtf t()t~~G;~~; ik the-btimed pro~rty were:.inadmfusibi~, as~mQtt!~d' 

.j , ',', ',;, J)" 

·:inde,fud~c:.~Hlipidering,!Copt~tmed·liiendlY relations' ~tw~llowner and 
, :,~I' 

i,~mmonwealth.v~~~ml!!,.23 Nl!:'54(Ma,,~. 1890) (eride1!ce of threats' 
"', ", ;:-'".\' '~\- .. ', .' ,-

made JJ.y ~efendant:~~~t "owJ},er'of In.lmed property vas admissible although 
. , • .':. . ", ,,' ", (I - . 

madtf "t~~ 'Yieari; 'b!tf@;re( the'6llrnln~; '~h~ lapre'ot tim~aff~~ only' 'the weight 
" " . ';.;: ;.,' :~ ;, -:'~, '.,".! '(1",1"';" ,I " , ' , 

't(.~b®, ,given the:·testlmcny). . .' 
; ';, ,";'" . (!.t.::] -, '''" " , 

··t.~l!iev..,'~at~~ 26·N.W.· .102 {li/ij~~ ~138G)' (eridence '. of' th~ats .~.~~. by . 

'tb~·~e[,namttW(6··Y~ai'& ~PriQl·io tbe'" burltiig W~ atimi$ible ... 2$. co~petent 
. , -\ ,,' • ~" "J ,- ," ',' .' " , 

!j~d: m;4~i~ '$~itience). 0 

.';::·G~rdper.~~iOom,lnonwealtht289 S~W~,1087 (K:1 .. .l.9~1) (evidence, ~ndt1g 
· 't~,~~~l~»~.inctjmi~~~ingemdifJn~ jsmateri~' ari(l~dmiS.~ible); J 

• , • , ':, " : :,',' ':', " ' , ,'::~\:" :.-,' • ',,', ' ',' ,'" " q' " .'" ' " ',:,' ':, ' :-, ' , "',' '.. ' -

'. •..•. ..MQ.gre:_!i;.§,ta~}~ ,in3 . SJN: 188 (Tex.·Crim. A;pp .. lOO7)(i{ ih~ ~ttnldant 

,',~~~.··t~~'~ii~u~e'~~id~~~~· t~ ~?but jjlCrirni~tath1g:'e~jdence? ,h~"~\tl~h~~~'~ 
: :" " . n,;'",_ :,:',.': <"_' "i'/'- , ,,:' : ,!,,,._ _~.:','_' ~r,~'! ,'.,-":'" '\ T, '.~, t_~, _ - " •• ~::'-",,-" < '.: ; "I',: 

"Jt~ije i~ferer,~4"e~.a$' tQ 'ni~~e t1i~, ~videilceri~vaf£.t).:'· . '" ' " 
""~'~;<,:':::L," .;'",,':'~:._.' ~-,:;:'~!i ,,':':" ~.':,,),~::;~, __ ,f ,".~;'f~Ti):', .'" ~,,". -. ' :;~>~,:: ,c ",to., "'-;',>': 

"; .' ",,:'.!fG'id~"v~'St~~:l,:,r'l6,Su. 2d."9.l'(Fla~ 1965) (wh~~.colp~ deU~tif1.t; : 

.;;'f>i;'~'~iIf~~1d,.,.~.· •.•.•. ·,'.9.!AMI.a .. tA .•....• ~ .• ",.: •. ': •. "_.· ••. 'ne,:~., •. }.; :.~.ed.~fl.; .. :.~~rs·~~~t\ Olil!f~, . • 
~qi»' ~, ~ ~o •. :lm~;~~~~~nd~~~ PrOOf':;Ji 

" , 
o ~l ' 

o 

'. 

,Q 
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'. .1 • ~., 
,,~ .. , 
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"" : 

" . 

" 

.' ~lenw.mt's ~Onf_d~)~."'"·" 
.': ····MiI~v.'Sta~,36~.2d·t82,,(Fla. 'l94~)(cii~umltali~W 'fif1' hdence 

'. ~~:iUffi~i{!Dtfto est.blw!' Cbr~~ deU~ti, .oi'i~,arso~~~, ~l1der ,'(j ~fe~~~\~'s 
·:rtSoh ad~'iPi~). ' ~~';'.~;,",.>:."~"i :;:""i. ';;',' ~ . \,0'/" 

h·I, ~j!lon! v. StawJ • 3~So,., a1:~l (Fl~;1~2) (prem~turelntroduction' 6f co~~, 
• " '. " ,~':. ' • , .'"..' , ':' • " ,w ':; ,',. :;,: ;', • :; '\,,' {,\ ".~'~ t.:l '" 'j,' - " 

. f_on C;iD' 'be cured" by s~hseql.ientproof of ,corpus delicij,). 
-' , ",:/ " 'ii 1 : '. . >: "'<j " -::',- • I, , ' ,.J: i<:. ; 

... :The "fonowmgaddit~nalq~4r~~, 'sO~~,' or~whi~~'are t1i~ iil. the ':C$e. iJ'!' 

':Chief'~ ~ti~~,m~y ~ yaluai;ile, k·theprePfll.$,tion dt" an ~tl.~ase~·· 
'~e~~, ~~"es~if!ns ,for Im2~f!!ing~~ J.9y~tmati6ns.1 47 J. CRrM: LAW 
i ~ • 11 ' • I¥ l~"'" \' 

357 (1956) (gQOO tor p@p~i.ng:y.qur arson inv~tig~~j:~t~tjft!o~y). " ;;,,'" 
" '!'" "",',::",!.:,:.'" ',,~~' 0'· ~,7~.>/;~'>·:'''-' ,~. ",:,\ .. t~ '., "'.~' 

~!Y,tili; .fl'oot.9! thE! ~~J:!elicti !!t Ar~:WQ.~ .. iiJ~CRlM, .. LAW It$ • 

(1~fi4:) (t~~ani ove~i~~:iO:.o*~~r.~~';~ Chi:f):':' ':\<:,: '. ", " ". " 
,Hoppe;:~ik~ort"'$~~~i.IkiliC:YL47,J.";;CRll\!i'iLAW118·(1956)(Qver;ri~wof 
.. 'v,:, .. , ;-' :;:,!;,~,:~;:;;-~ ... :" , ." ~:, ,:::,',' . '. " /' . 

provin~ the fact nf '~n~~~r;,::" ..,. 0'~';' "." .. 

HoPper,,"Ciroumsiari£i';FAsJ;ects of Ars6n, 46 J. CRIM;.LAW,l.~$ (1955·)l;!.~ 
. ' .. -.,' :,.: ":\'.".:.", .~·'I:'·, :,.' ~ .. -', c., ~". .- ,.~) 

"of,\~ifcu~stimtiaU~\1denceitt"ani:!rsOn' case:,.,ijlt1!udmg;ho~ ,toest.i~!~m~tiwe) .. ," ,,0 

, Sadler, The' Cr~~.¥ of __ ArooJ!~ ~4{.J. CRU.t LAW ~O;~~9.~~) (~ticipateJ. ., 
.... 'r,; ~ \J-.c 

defense to an,at&o;td)~Sec~tionl~ ,.' . c:;'. .' '~"':" 1{$~'c.'2',"' 
" .< ~ '. ,~, ' ;~, - ~ ' .• "::-~, '1 ,: ~~,::t". '!. '~.':"", 1" ... -'~ ~\"::"~" _ 

Shifflett, lriv~stigatuig)AutomopHe'F~~,:49 J .. CRilL·~W~)l6'.·(195S}(for 
p.~parationo(i~ve~tigatbe$.testfmonYinsJAch ~rlte):,; ;,0' ~, ,'0 

" . ": ,Stevens~.Evidenc; ofAf.son -arid'its ~ai~ts.44;:J~,CR.Ji:t~ ~~LAW187 
- - y:,,:,< ': '. . i)' f) - "', .. , ", - ,:-.' c" L '", ", - -~ / ",,, • ' ," 

(l9&4)'{{,?I establi~ingnfoti~t~in~ntand anticlp8~ted d~(e'~J;~'2~"'" '.' '0 
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"'" or· .:.f.'~ '. ,', .. :'.,'. .... "<'. , ... ' ,'u' ."'." '" ,':, ':::.' ~ '.'~ '" ',':)'. ,:--' .:..... . " ',',':; 

.. b~mg'dn~~'~p'f~ty, orfori'llC\int~jning:fitell~d, ;()fevjdeil~e(jf o~~rfu.s)"" 
'5 ~~;YliR."PR()OFOFFA.cTs.'FireS13S{1~)'L·"· '. " .. 

IfAM .. ·~tffl .. PROOF '. OF.FACTS,El~~~i~alWiri~.663(f~);' 
""",' .,:-;".' 

3 AM.~tJR~:T~IALS, Preparing and Using ExperimentaJ Evideilce462 .~ 
<.,> .' '...', . '; " .' .', ., '., -

. (1965) (Seese¢tions 29 - 3SfQrevidence relating tp fiJ:~s)., .. 

. ' . 15 ~.JtjR.P~OQFOFFAcrS,·Scho~l-Fires 48'S (19~ ) (See "section .. " 
. ..' ,'-' - l(' ", . 

.. . ,,'......... . .. " .: 0'.' '.. ." . 

83 for . Qualification of FIre Protection Engineer). ". . 

o· 14 AM. JUR. PROOF OFFACTS.Proof~iQualification of Crimin~ist 
(;' 

/1 

'mental Analysis 385(1969). (§eepocket,pru-tfQrrecenidevelopments)~ 
" ' '. .'. .~ c" . ' ,'. ,: ,',. ' .. ' : : ,. , " '. ' • " 

. ThefQllowing a#notations ~r~l~vaIlt' to theadm~ibiliwofPbotograPhic .. 
:, .', :~, 

eviden'ce: ~,,', . 
,.t, 

.. ' ,~ , 

53AJ .... rt.2~11102 (1957) (Admissibilityjn~vidence of C~!iQi:~php~QgrilPhs). . 

20 AM. Jure Evidence§ 120~d939){Pho~~~ap1ls). . . ~ . .' 
~ '...' '" ' " , ' . 

. , . . '! . . • 

'DmE2TED~~,~prCT~4itGUMENTS \\ 
'<, ". ',:.' . '.:, . .. .. :.\, " .. 

_ . Downe(" v.~tate,375g? ~.d ~O (Fla,r)1979),(~tateneed~()nlY pr()~e'eacb. 
"'. '"'- . ,:1 .. _. _ ", ".' . '..' '." .' ~. ".. ~';: .'.,'. 

"material .element of .the offense toestablisli 'apri~afacie C~; however.pr~of (, 

ofauthoiizatIon to :l>laeerestlictiv~ signs is not' ClJ'l·' element o('t~pass .. statute). 
: . ., ,,' '.- .. Q .. :!' .- ... ". ".' " 

Oelgudo v. State, 319 So.,' 2d 610 (FJa.. 3d. DCA 1975) (probat~~~V~lle . 
,.: .. , " ":":.::"',: . ~ .' .. ,:"-'.'::'~ .... ",'~.··:,~< .. ,.,~." .. ·r.'.," ,.~:':~ /:,,\,~,(:,,·:u~ .:" 

and· credibility of> witn~' tt!$tifllony shouldnotbe.determineiLon.:!lJotion . 
. .,' ."'.", c, ' . ., .." ... - 'J " ',' . '-. ...... c' ,:,., c.' I,;) ' . 

. ' forr airecied.yeidict)~ ,". . Q" '. ' .. , . ". : ... ,.' ',i'", 

'., ·".'McArthm.v~iNourse,,369 So. ':2d57&'lF~~ <1iJ79){wbere ciimm.tli: eon~ction 
.- ,.' • • ;' < .' •••• > ". ". , :' . .~' . .- . .;." .' '~', :". . . . <' , __ " .'" '.:~' ",' ~.',. '. ." ". ."' t:~::.::/ ... :: 
isreven;ed oo,the:grou.nds that evidencewa$insUffleif:n~'~Q' $uStain,aconrietion", 

,"~'" . -<-:<,,'" '~":.,,'~ ,-- ' .. " " .. -.. {:: .,':' '~"'.~:.-:-,;~.':'.~,' ~':.~?I:":,,; . ".- .. ""'~':"":' :',: . ;.-,..;'~ 
····,l'~tiial wasprobibited.by.the flftb aDlelJd~e,l1~'9tthe'.U~itedS,~a~9:ilis~itutionJ. 

• '" < • ' - " • • .' • ~ '." • , 

. '. . . , .... 51~15' .. " 
- ........... '{1~,.,., ... _",,O, •. 'O$<,.,. ... ~._~. ,......"._,,_ ..... .-iI ... :,,;.,.~ ___ .'~ ...... ~ .......... 
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'" POST~iNSTRtJc:rIO~rOONSIDERAT10NS<' '. '. 
. •. .... : :":. ".<'." ' .. "",' ." /;} ...... '.,.. . .•.. > ',,; .. '.' ... ' 

"'\ . 

.JsleY.v •. State,'3.M. So~ 2d457(Fla., 1st. DCAl~78)(if.tbetrialcourt ... ," .,' ',i~' ." . :.'.,,'. " " . '. " -. -, f ,.,.'; '. 

":" ... - . ,- ", . ",. - '. _.' -. . . .... .'-- I~I'. - .' " ': 

summ~lydeniesarequestfrom ,tile jpryror:a'coPYofJnstru~tiQ~swithout 
if. 

'lloticetocounsel,itI1lI;lYConstituteprejudiciaIen;()r) •. , ' . 
',-'.~'~ . ." :''''',- -,:" .'.';." . ;',,/.:",-: ' "" "'" " ' .," - .", ... ' ... > .... : ... '., ..... ' .. -. .' ... ,:~:' ~ ... 

"Morgair v. State. a77~ So. 2d.212 {Fla. 3d DCAl97,9) (iC .. thejurY. is 
\\ ..' ,'. .... .. ,. ..... .' 

"'furnished withanyinstrudion,it. must be; furnish~ ~itiicdl.ihstructions giY~i1 
by .th~Lcou~t). 'd' .' . . ...... ; '.. ....... .' 

. .'HenfY v. State.3S9 Scf;·2d 864 (Fla.,,1978); Hedges v .• State,t 72 50.2<1 ," 
. ". ' . , .' -D' . ~ .".;: ,. I. .' \1 .', ",:" ~ . '-. . .. ti . -f,"'" - . -. ',' : ,- '.,' . . :'< ,: " . ' 

824 (Fla; 1965);.Faulk v~ ~State, 296 So .. 2.d.~14{Fla~ .lstDCA.'i,9741(ifthe. /\ . 

. jqry requests ~-instruct~9n on ,ai~articuiarp~int,~ tbe~~UrtmuStgive (!()ihkl~te. 
" .~ .. 

instructions con that subject). 

'Bristow v. Siate,338 So. 2d 55S«Fla.3d DCA 1976) Ja1thougb ,a r~ 
,~. . '. .~ 

inst~uctiOQmushbecomplete as toaparticularpoin~r th~ courtneedno~ re-
. '. :' .. "~,\ ,". ..... . '0", . 

instruct on' al1t!lements of the charge ). 
, . " : - . 

WaddyV'. State, 355So.'2d 477 (fla. 1st. DCA 1978) '(a taped statement 
, " -' " . . 

of the defendimLmay be sent inwit~'"the jury; a transcript of the tape may not). 
,,' "'l' .,.' " 

McQuayv.State, 35~ So. '2d. 1276 (Fla. 1st DCA 1977).(bailiff'srep!y to·~ . 
• 'n - ',_. , .,' "~yo -,', ' ' 

jqror's question concerning the jury's failure to come toa decision Was reversable:.' 
. . ' " . . , .,' . " " 

error)~ 

H()lzapfel v~State,l20So.2d 19p (Fla. 3d DCA l~O) (if the juryreceiv~ 
ins~~ctions from the bailiff outside of preSence of defendant and trial jlld~~,.itis. 
!;eversableerror)~ 

'",.,. 










