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o FOREWORD

Mcng all other major crimes arson stands alone as the least often and
least successfully prosecuted offense. Ineffective criminal statutes, inadequate
investigation and inexperienced arson prosecutors have all contributed to the

probleén,. "For too ibng arson has been accorded a state of “benign‘ neglect.”

Now there is a new awarenesé of the need to combat arson at all levels, and

©

steps are being taken which offer hope of true success. ‘The Florida Legislature
Has revised Florida’s arson statute into what may be the toughest arson code in the
country; a!or funding for investigative resources and personnel has been provided
through both public and pri‘vaie sﬁpport; and special programs of instruction and
assistance to Florida’s prosecutors are being made available, as evidenced by this
project. N »~
This manual doesn’t pretend to offer the solution to the problem of success-
ful arson prosecution. Hopefully, it will be a means to that end. It is intended

to provide a source of specialized information on a crime most prosecutors

never become familiar with. Some of the material will be well known to prosecutors:

from their experiencs prosecuting other offenses; it is included here to show its
application in an arson context. The balance of this manug! will focus on material
knowﬁl tok only the more experienced arson prosecutor. Developing skilled pro-
secutors with an awareness of the special needs of an arson. prosecution is a major

step forward in meeting the arson challenge. To that end this effort is directed.
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; INTRODUCTION
"T.,: o 4 ‘ ) *  Arson! Deadly, costly, and difficult to prove. It has become probably the
Gl O . o nation’s most expensive crime against property; direct property damages run into
' several billion dollars each year, and one estimate places annual indirect costs of
arson at ten billion dollars as a result of property tax losses and higher insurance
premiums. As a crime against people arson is to blame for as many as 1,000
deaths per year in this country alone. Occasionally, arson will destroy whole
neighborhoods leaving thousands homeless or without jobs. ”
It has been recently estimated to be the cause of thirty percent of all fires
S) in the United States and of as many as sixty percent of the fires in some metro-
-politan locations.
. Arson is tremendously difficult to prove. Many judicial decisions and statutory
. arson laws have clung to common law concepts, with the all too often result that
> . defendants who intentionally cause fires have been set free for inadequate proof of

arson or have been charged with much lesser crimes. The lack of evidence to prove

arson, the frustrating judicial application of outmoded common law concepts, and
the reluctance of the legislature fo provide laws adequate to curb barson have contri-
buied Lo prosecuting attorneys’ reluctance(\‘o file charges and try arson cases. As a
result, only ten percent of all arsonists are actually charged with the crime, and a
mere one percent are convicted. o

In the 1979 Regular Session, The Florida Legislature responded to the need for
increased arson 'cont}oi and passed what has been referred to as t:he nation’s
toughest arson law. By amending Chapter 806, Florida Statutes, thé legislature
substantially reduced proof requirements and eliminated several frustrating common
law impediments. The new law should provide an incentive to prosecute arson cases
which previously might have been discarded for lack of proper proof. This mznual
will explore the new arson law in conjunction with traditional problems associated
with arson prqSecuﬂ.ion and will- attempt to provide a guide for each step of a

criminal prosecution of arson. ' : o
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- tg suppmmon of arson and investigation of all fires;

THE ARSON INVESTI(iATION

The investigation of the fire scene is without a doubt the most critical
pétiod of time in the.development of an arson prosecution. During this period
the fxre cause will be determined and physical evidence will be collected for later
" use at tml Careful consideration must be given to the statutory authority and
duty of ofticials.to search the fire scerie, the limitations on that authority and the
prosecutor’s role in the investigatory process.

The relationship between the investigator and prosecutor is particularly
crucial in an arson case. It is imperative, at a minimum, for the prosecutor to

thoroughly familiarize himself or herself with the results of the investigation and

with the qualifications of the mvestngator involved. Because proof of an arson -

charge will often be based on clrcumstantlal evidence, prosecutors who fail :to
acquaint themselves with essential facts well before trial will almost certainly face
surprises and not guilty verdicts.

This portion of the manual is designed to briefly introduce the prosecutor
to basic techniques used m arson investigation, including cause and origin deter-
mination and methods used to ascertain the use of accelerants. It will also
present tiie statutory authority of the State Fire Marshal to investigate the scene
of a fire and will explain the appicable case law relating to fourth amendment
rights in such a situation. A fire investigator’s checklist is included in the Appendix
so that the prosecutor might cross reference the information received from the
investigator to assure that all anticipated defense allegations will be fully answered.
Finally, this section will detail the prosecutor’s activity during the investigation,
including his or her preparation of search warrants and supporting affidavits.

STATE FIRE MARSHAL 5 AUTHORITY

The investigatory authonty &0 the State Fire Mushll in Florida is derived
from Chapter 633, Florida Statutes. Applicable sections include:
€33.01 Which provides that the Fire Marshal slull enforce a’ll laws mlatmg :
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633.02 Which dictates that the State Fire Marshal “Shall appoint such agents

as may be necessary to carry out his designated duties™; o ! _ j '
633.03 . Which is the basic authority and dqty for the State Fire Marshal to

- “inveétigate'thev cause, origin, and :citcu'mstances ofj’ every fire ... wherein proherty
ha‘s’ been damaged or destroyed where there is probable cause to believe that the
fire was the result of cai‘élessness or design.” The section also provides for the Fire
Marshal to make reports of all such investigations; '
633.101 Which provides broad aﬁthority for the Fire Marshal to take sworn
testimony of all persons believed to have knowledge of facts of matters under

investigation; to cause the arrest of any person aéainst whom, in his opinion,

®

sufficient evidence exists to charge an offense; to compel testimony in relation to

-
SO .2 =L PR PR O N

a matter under investigation; to require production of books and papers; ard to

SREPRESY 3

seize furniture and other personal property; ‘
633.111 Which details the Fire Marshal’s duties to keep records of all fires

investigated. All of the records kept by the Firé Marshal shall be deemed confi-

dential and not subject to subpoena unless the Fire Marshal consents to or a court

®

st S

T e

i € requires disclosure. (Note, however, that in a criminal prosecution\“ the rules of . )
discovery still apply);
633.13 Which gives the authority possessed by the State Fire Marshal to
i designated agents; A
L 633.14 Which gives the State Fire Marshal and his agents “Authority to

5 serve summonses, make arrests, carry firearms and make searches and seizures”

similar to the authority of the sheriff of the respective counties;

633.175 Which gives the State Fire Marshal and his agents designated pursuant
to 633.02 authority to request information from insurance compani&i investigating
a fire loss and provides that thé companies shall release such information without

being subject to civil liability or criminal prosecution for such release.
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TECHNIQUES AND ASPECTS OF INVESTIGATION

“THE PROSECUTOR AT THE FIRE SCENE | ' ’ ,

“The prosecumr s involvement in .m arson case «.hould not begin in the court-

room, it should begin at the fire scene. Becoming involved at the 'inception of the

case is your best insurance of a proper investigation and your bést opgortunity to

fully understand the case you will ultimately be prosecuting. -

Your function at the scene is, first, that of a coordinator between the several

agencies of law enforcement and fire service involved. Hopefully you will have
already planned out a course of action for each agency. The task force concépt is
designed for this approach, but if you have not organized a task force in your circuit
at least meet with the heads of the v‘;__irious aééncies‘ to outline responsibilities at a
five scene. Then at the fire scene yoﬁ can coordinate their respe'ctive efforts under
the pre-designated guidelines.

Of course, the primary objective at the 'fire scene is b;inging the fire under
control. Only then can the investigative process begin in earnest. But e‘ven. in the

process of controlling the fire, evidence may be uncovered which will be of great

importance‘to your case. That evidence may be destroyed or rendered incapable of

analysis during the fire-fighting process. Your presence can help ensure that no
problem arises in that area. Again, advance planning is the best insurance.

Once the fire is under control, the full-scale mvestngatlon can begin. The scene
mus& of course, be secured from the public. It must also be. secured from the mter-
ference of the bmidmg s.owners or occupants. You can fill a special role by your

presence. You will be available to calm the distraught tenant and 'explainbwhy he

personnel are going to be busy doing the actual investigéiion if his pre‘sénce would
disrupt the investigation, you will be able to tell the insistent tenant why, and how

you are going to forcibly prevent him from entermg

Remember that your crime scene is the essence“of your arson case — it will *7
vield nearly all the evidence you are going to‘have‘ Your presence can ensure that

- all relevant evidence is seized; that it is lawfully selzed and that it is properly

identified and preserved for analysns Most fire personnel havpn't recenved general

oK

training in seizure and preservatxon of evxdence, most pohce persomnel aren’tf
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“can’t go in his building while the investigation is ongoing; the fire and police
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o t‘amzirar thh the’ partxcularltles of fire behavror and arson. You wxll know best

’{what 1tems have evxdentlary value, and how they may be selzed A flre marshal or .

‘. ,arson anvestlgator lf available at the scene, can be of great assnstance tn preservmg

& el

Recent Supreme Court decisions such as the Mmcey and Tyler cases (treated

: m depth m a followmg sectnon) have placed new burdens on the state s efforts at

cnme scene mvesttgatrons. You, as the legal representatxve at the fire scene must e

o warrant; xi needed If you are not there for, legal guxdance don’t complam when you

fmd a motxon to suppress in your case flle. '

F mally, a very lmgortant reason for your presence at the frre scene 1s the per- S

: spectwe 1t gives you on the case. Your abxhty to understand the crune scene and to //

: relate 1t effectwelv to the jury 1s 1mmeasureably enhanced by your presence//

'To the extent you can re-create the scene at trral for the jury, you wxll lmprove
your chances ot‘ convxctnon Your extra effort in- attendmg the flre scene wrll be

rewarded amply by the satxsfactlon of a successful prosecutxon

As a practxcal matter, _you won 't be avarlable to partrcxpate in every trre in- .

vestlgatmn. But you should make 1t known that you are avallable and w1llmg to be

" called out to selected flres. Flres at hospxtals, jarls or schools and flres where arson

“is suspected should be on your call-out schedule Hopefully, you can develop a notn-v

'ftcatlon system suxted to your CI!‘CUlt S needs as well as your individual needs and
abxlntxes. L ' o
” }CAUSE AND oruem DETERMINATION

e ”"‘The mest crntxcal mstructxon whlch can be gwen to flre departrnent personnel

i

' mmatxon 1s complete Only by examlmng a secure scene can the mvestlgator be

‘-sure ‘ hat evzdence of the frre 5 cause and orlgm xs exactly as lt was durmg the fue

~or the wmd dn’ectnon If an. overhead vzew 1s poss:ble, lt will gwe the xnvestlgato"

i

P A s Sttt

be prepared to address any such problems whxch arise. Your presence assures mstant B ‘

response to questlons of warrant requtrements and the abthty to quxckly secure a_ ]

lsfto ‘preserve the ..cene dunng the frre, unmedxately after the frre and until exa- -
Ascertannmg eause and orrgm m a partlal destructron frre frrst requlres an :

;; fexammatlon of the outsxde of the structure Notu:e above wmdows and doors to b

"ridetermme the areas of most mtense burnmg Thrs could mdrcate a pomt of ongm Sy







V-pattem ndl the bottom oi thev‘b ftenA oints to tha ongm However £ aﬂﬂamm-‘ E

bums on cuncrete or txle mdicate the use' of tlammable hqmds 3

One authcr suggests reconstructmg the scene ‘as neaﬂy as possxble as lt was’ ;‘; o

v -bet"ore the fu:e Placmg furmture doors studs and other materxals in then- oz;gmal . g

'posmons and exammmg exposed surfaces of fumnmre and of the stxuctuse m'; e

telatmn to the furmture wnll aid in the ongm determmatmn Aus n ted.abave the s

: ,,4_:_~.l‘most: sevezely bumed surfaces wzi! pomt toward the flre S0 _.gm_ e Setie

= y;"mouldmgs In many cases the !owest. nomt of Chd.!‘ mll be the pomt af cngin

| i‘After an area of ongm has been determmed the mves ator can ascez'tam the:f"v‘ e

P _H’Aevei of ongm by exammmg the legs of aurmmre battoms of elvmg, ledges, and" i

5 :

: however, thxs is: not always the case Sometxmes fallmg, bummg matenal can false!y.
mdicate the lowest level Df char Also because the pattem produced‘ :
v"plece of bummg debns wm close!y msemble that left by a poel F'o) f!ammabie "‘

hquxd an mvestigator S conclusmn may be eztoneous, 7







Deep, heavy alligeioring suggests an intense fire end V a rapid build-up of heat.

Fmally, a light baked crazing appears from long exposure to a low heat. 1

The ehmmatlon of natural and accndental causes, the char patterns, the color

e e Of the smoke,- and the color of the fire itself may all mdxcate whether a fire is of

3

mcendlary ongm However, the most conclusive evxdence oﬂ an arsonous fire is
the dlscovery ‘of an 1gmtion device, a “plant” which is matenal placed around
the 1gmtlon devxce to feed the fire, or a “booster” which 15/ cnmmonly a flammable
hqmd Also mdxcatlve of a set fire is the discovery of “ttallers whxch are used to
f spread the fire to. various “plants” located throughout a structure.

1 ' Commonly used lgnltien devices include can'dles, r'ni‘atches electric heating
elements and. various chemicals. MNewspapers, wood shavmgs, rags, curtains, and
: excelsxor are oftexx hsed to initially fuel the fire, and rope made of rags or newspaper

: soaked with an accelerant or just a trail of flammable lnquxd alone are ccmmonly

~ used as trailers.12 Ignition devnces, plants, and ttallex.s are seldom completely

destroyed in a blaze, and if a flammable liquid has been used, traces can almost

always be detected.

‘SAMPLING AND PRESERVATION OF EVIDENCE
"I an arson investigator finds evidence of arson at a fire scene — especially
the presence of flammable liquids — samples ‘sho‘{[l!d definitely be taken for

laboratory ana}ysis. After taking the necessary san’;ples, their preservation is as

important to an arson case as the determination that the five was of i’n‘cendiar}

“origin. Without clearly documented, uncontanﬁnated evidence there is no case.

-~ When takmg samples or other evxdence from a fue sz:enee the containers in
which they are placed should be labeled and gealed. Not.e on the labels who found
the ‘evidence, exactly where it was found i in the building, the date, time, and any
- eyewitnesses present 13 Enclo&, dxtterent samples in ~separate contaxnem, sohd
evidence with possnbie fmgetprmts rmght be suspemied m . box to minimize the
possnbnhty that the prints will be. destroyed 14 et T

coe

o

One author suggesﬁs fo!!owmg these steps when emdence is dnscovered ata

fixe scene
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‘(l) l’iotoﬁaph the evidence in the exact location in w?.:ach it’s tound

- (2) Taktummotwhdﬂndence,suchaschamdwmd m&iphcem im
t containers. (A new, emtpy one-Guard pamtmworkswe!l} ‘

. cleam, air-

‘l"l‘lueon&:houldbeh led with the invesiigetor’s name, company or
- . department; location from which the sample wae taken; date on which’ ehe
sampk wag &aken, address and date of the fu'e

3 Cond tbumtests ieﬂammableluxdsfmndatthemne
e ,&) uc rform %l; A'ﬁ‘i? mm‘qa the liquid into a wmall

container outug d i%gtmg it. It t.he liquid burns, the

gator can testify to % factdm cg:ag A umrgw ttgg liquid

placed in an amrtight and sen a labo ansglysis;
the results ot the analysis will confirm the mvesggators findings.

Types of materials which might be collected for later analysis are: xgmtmn :

devices such as fuse traiiers, candles, wicks, or rags;-ash debris from probableomns

and from sevenl other spots; soil samples (which may have been saturated by |
acéeletantt), evndaace more typically mcmted with traditicaal criminal in%estio -

gatnons, such as hmr, clothnng, f‘mgerpnnts or blood stains; plaster, upholstery,
or wood which may have been saturated with flammables (colleet any stamed

pieces);.and any tools or pieces of metal at the fire scene.

All evidence suspected of containing accelerant trzces should be seaied i
' airtight, clean paint’ cans. “Liquids should be collected in airtight glass bottles ot
absorbed onto a clean cloth aud placed in an air-tight contasiner.” Never uge plastic
' containers since they are petroleum based u:mo:i will obfuscate the presence at

accelemts 16
As in all criminal prosecutions, the clmn of custody quﬁtmn s mntul

- The state must prove that the evidence hemg mtmduced at trial s the same

evx:!enca, in its original condntmn which was taken, t:om the ! ﬁxe scene. The prose-

cution must eall &5 a witness each pesson who hashmdieﬁtheeudemmmfy‘
_thatsthanotbunaiwsedmform MM&DMM@MMM&WEA :
an air-tight cwmmrmdhbehébym&mveﬁmm it sheuﬁbehméhdhy&“ o

investi-
should also be

fow pemussmble Dumgtbetm!stm&li:enmymmcemhmo{ :
evidenc mmrmmwwmcoﬂanmmm.wthhb andback. “
| ‘ Evmﬁﬂwmcunonmmtmmy%mttheevﬁeneemm
"‘mmmmmuumneemd amaédefeaaatmmeyneedsonlytacma

reasonable dcmkﬁme amﬂtxmsmmd sm its conisistency. 'l";m-mmk ;
easier to mmsua ifa nunbu wmm wers mvoiv-d for eack piece of :
b
L : i e I ‘,..;“.;.M;,.._.-%,,_..m“;; }%:7“;;*—“; ’iz
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Ideally, the mvmtuga&or who- collects the evidence should deposit it wnth the:
ev:denee room clerk and should accompany the evidence to trial. - . Y.
A ﬁnal note of caution: All evidence which i to be presented at trial must ‘

~ have been legally taken from the scene. :I'nveséigatom should be familiar with the .

recent laws of search and seizure which will be covered later in this manual. )

ASCERTAINING THE USE OF AN ACCELERANT

Ij‘!ammabler liquids are commonly used to commit arson. If the invest‘igétor
suspectsthe presence of a flammable liquid, it is essential that the physical evidence
be’ chemically analyzed to establish that fact. The investigator may testify to the
odor of ﬂammalfie liquid at the {ire; however, his testimony should be corroborated

by the testimony of the analyst who examined the evidence.
) Although the human nose is faxrly sensitive to many fire accelerant vapors,
it may suffer olfactory fatlgue from prolonged exposure to such vapors. Further
the odor of fire accelerant may be masked by cther strong odors such as that
. of burat debris.17 Becéqse an investigator’s sense of smell may be guestioned at
| trial, it is well to substantiate the existence of accelerant vapors wirh amechanical . )
device. The most common device which is used at the fxre scene is the hydrocazbon
detector or “sniffer."18 | ' Iy
There are two main types of hydrocarbon fuelé' x;'a*ziral ga§ and petroleum.
Petroleum may be distilled to produeg petroleum ether, gasolme, kerosene, vaseline,
paraﬁn, and wax.
. Although gasoline is more volatile, kerosene has long been popular with ‘ @
; persons settmg fires deliberately. Kerosene vaporms less qmckiy and presents - |
v« . less daneer of explosxon It often allows an arsonist to accmnplmh complete
O destmctmn whz!e ‘minimizing the physxcal danger involved. 19
V A hydrocarhon detector can be* used to detect the presence of gasoline or
rkerosene However, it must be used soon after the fire is extinguished. The devxce 2
= operates by detecting fumes from’ ﬂammable liquids. The more volatile the t'uel
' the more quickly it evaporates, and 1f the time between the fire and the investigation :

S allows the accellerant traces to evaporate the hydrocarbon detector will be of
& ( httle value, 20 B ; o
B M.y e As well as ‘beging‘.va,fvduaﬁlgfﬁﬁfﬁsggative tool on its own .,merits, the hydro- Caes J
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- A positive readmg mdlcates the-need for a laboratory test. 21
‘Most labontory testmg done with ?espect to flammsble llqmd detection is
accomphshed through the use of a gas chromatograph 22 Developed amund 1960

the device is highly efficient in separatmg gases or vaponzed hqmds as they are

e w.an'led\through a long, thin column The sample of the suspected accelerant is in~
jected \mto tﬁe celumn or tube with an mert gas such as helmm which i is used to

o separate the various chemlcal components of the sample and carry them through
the tube. The components are measured as they emerge from the tube. | ‘ .

| . The gas chromatograph method of accelerant detection detemmes how many
~ different components are involved in a mixiure, as well as- the- quamnty of each
compment After a sample is separated mto its dlfferent chemxcals whxle stx!l m

the tube, the chemicals emerge at different times. ’I‘he number of - comgonents
P and the quantity of each. is recorded by means of a. themai conductmty detector,

o i whnch produces a readout similar to that of a polygrapb Once the co*nponents

of a sampie have been recorded they may be 1dentxf‘ ed by companson to. teadouts

of various known substances.

T To
)
‘e

the mvestngator S own observatlons. If a thorough accurate lab anaiy’s:s is done

i@
EX

@ prooi‘ of the existence of an® accelerant mlght well be left entlrely to the analyst

with the investigator descnbmg only the locatmn fmm wluch the samples were
taken. A V :

Y

. " o EVIDENCE DOCUMENTATION PHO’I‘OGRAPHY AND SKE’I‘CHES
iy '

wlnch lﬁh lum or her to believe the fire was of mcendnry ongm Photographs
and skctches wu! clmfy m&ny terms and mvestmtwe techmquet thll vlnch the
Jurors ¢ will be unfamiliar. =~ = .

Fnst, phosographlc eqmpment usad by the arson mvestlgatot should be sunp!e

b

unles he or she is a!so an expert m 1ts operatxon The us® of telephoto or mde |

angle lerses may resuit in me photos being declared madmmble - evidence if
thexr use cannot be- mstifned One experienced mvestngato: rehesr pnmmly on a

As noted, the testimony of the Iabotatcry" malysf wiﬂ §ubstantially 5bo|§tzi

o

k; : Photognphy, properly done, is an mdlspenubh tool m the pronecutlon ot e
' ' n. An arson investigator will surely testify in court to condmons at the scefne o "

o"

carbon detector can he an excellent mdxcator of wherz samples should be collected L

oo
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id camera for its ease of operation and instant development, which allows
immediate comparison to the actual object photographed. . \
Since fire scenes commonly lack sufficient light, a high quality flash strobe
must be used to ensure prdper reproduction. Also, a fiashlight should be directed
&= at the subject of the picture to provide enough light for precise focusing of the

Although biack mid white pho‘t(‘r*‘ f;hs are adequate, color photography pro-
vides & more accurate repmsentatnon of the object or scene being docnmented 24
A notebook should be kept detailing the date and location of the fire, the !ocatzon
of the object within the building, and a description of each object or portion of
the structure photographed. If the photo is taken outside of the building, the note-
book entry should also include where the photc was taken and what side of the
building (i.e., northeast side) was photographed. Also include the pertinené" points |
which the photograph is intended to convey. I an mstam developing camera
is used, the information should be written directly on the back of the photo.
An investigator should never be frugal with film. Althoug?s a gxosecuta} will
limit the number of pictures to those which are relevant, every potential piece . *)
= of evidence should be photographed.
' Subjects of the photography might include: complete interior and exterior
views of the building (pieced together from several photos); the divection of char;
the point »;f origin and the area below the point of qxi'gili; all windows, with par-
ticular emphasis on the condition of the glass (which may indicate a Wtire’s intensity);
 electric clocks which have stopped, indicating the time of the fire; and in 2 business
establishment, the stock supply. especnally if it is uncommonty low. 25 ;
Finally, if visible evidence of an ignition device, a trailer or a plant remains in
the fire debris, photograph it. A picture can simplify explauuon and bohter en
investigator’s credibility at mal
In addmon to photos taken after the fire is put out color pbowcnphy during
the fire can mrobon&e later trial testimony on the color of ﬂame type of smoke,
or wmd“ dmctmn. A photograph of the direction of travel of the fire moving in a
duectlon opposite of wind direction would certainiy indicate the use of an
- accelerant or a prearranged opening of doors and wiédows to create unnstural ,
dt‘afts.zs Phom of the early stages of the fire may lll_o\ belp pinpoint the fire’s. ) D

1B—-10
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Rl © - In addition, fire scenes should be thoroughly sketched to provide a basis for .
f Y comparison of locations of evidence with the photographs taken Sketches ean: -

prove invaluable at trial when the arson mvestlgator is estabhshmg the . corpus

delicti of the fire. They can show the locations, relationships, dnd distances bet-

ween separate fires within the building to clarify and substantiate the invéstiga;tor’a

= testimony concerning cause and crigin. This is especially so if muitiple fires of
independent origin are discovered. ,

As m the case of any demonstrative expert testimony, diagrams of the fire

scene should be profésit;m‘l looking and prepared in advance, Often the building

plans can be procured from the bmldmg department to verify on-=site measurements

o

e

and and in preparation of the evidence. Finally, diagrams shouid be drawn to scale

and clearly labeled to t'acxhtate the jury’s understanding of the informaticn
sought to be conveyed.27 , /

ERRPYREER SR N F2

o
N

N
f ' 7 ;.
) 1=
v)'
o
ae )
%
. i
F - . B
» ‘ v 5
. o 1
; . . v
‘ V i
4 “ 0
i i = e
L 3 . ? o
& .
i Imy
:7 k > T o
. R o
{ : - E ‘ i
S . 7 “
i \ Q N
‘ - A
© i ) <
i 18—11 S
i / - o S B ;‘i
: S it % -~ ~-—.>—.~m-~. A 34 o e -~ .
: ) i B e i
- s e, v . RPN S, Y ‘ ; -
e Voo FU.h Lie 4 gy w5 S O e i Rl * - g :

=‘.i

- - & ‘ =
5 N . - & - ﬂ .
. . A . - . % . W
: ? ! ) - \\i\ * 1’\ fel
oY ' . %,

e . . 5 E AM‘-}W




| romm- mcmquasm Asrwis OF INVESTIGATION

AU A n.c.m ARSON mvss'manow 62 (1978).
- 2‘“’;_([,_»73-76
3. J.Barracato, FIRE. ...ISIT ARSON? 12-14 (1979).
4. 'R.Corter, supra note 1, at 82. See Stnckney, How to. Identxfy Fire Ca_;t.isivsa
NFPA FIREMEN MAGAZINE (Nov./Dec. 1960). ‘
5. Stackn;ey, supra note 4, at 4.
6.  R. Carter, supra note 1, at 84.
7 J Barncata, ra note 3, at 14.
8. Gwertzman, Arson and Fraud Fm, 12 FORUM (pt. 2) 827 (1977).
9. J. Barracato, supra uéte 3,‘-at 17-18.
10. Gwertzman, supra note 8, at 828-29.
11, J. Barracato, ra note 3, at 13.
12. Gwertzman, supra note 8, at 831-32.
13. THE ICEBERG CRIME: WHAT POLICE OFFICERS SHOULD KNOW
ABOUT ARSON 17.
14. Thaman, Ssmpling Procedures In Suspected Arcon Cases, ARSON HAND—
BOCK FOR OHIO PROSECUTORS 101 (1979).
o ' 15 JBamcatas_mnote:'i at 25,
1. Wisconsin Department of Justice, CRIMINAL INVESTiGAT[ONAND
'”Pavsmm., BVIDENCE HANDBOOK 6869 (2d ed. 1973).
- 17. Natlon&i Coiiege of District Aitomeys, Techical Methods in Arson Investigation,
- ARSON mvzsrmmu AND FROSECUTION HANBBOOK (supplemental material)
3 (15805, A
S 18 P.Kirk, mmvmeanon 137 (1969).
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§12.28 (1971) for a thorough analysis of arson photography.
25. J. Barracato, supra note 3, at 22:23,
26. S. Sansone, supra note 24, at § 12.28. RN
27. J. Kennedy, FIRE AND ARSON INVESTIGATION 273-79 (1962). 0
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'sEARCH AND SEIZURE

P e . E X
ER A T .,,@
Low

, ugh the mvutmtory authonty of the State Fire Manhal and his °
mﬁ i mﬂubed in Chapt.er 633 of the Florida Statutes, the investigation
must nevértheless pmeeed in a2 manner which will ultimately make evidence
gathered of value to the prosecution. The fire investigator should know of the
legal limitations on the search and seizure of physical evidence and be aware
of wl;ut is expected of him at irial. It is the prosecutor’s duty to familiarize
investigators as to when such warrants will be required and precisely what proof
requirenients are involved in each element of arson.
. R ‘ ‘
THE REASONABLE EXPECTATION OF PRIVACY TEST
' The law of search and seizure in criminal cases revolves around the land-
mark case of Katz v. United States,) which initiated the current standard for
warrantless searches and eizuzes Although the fourth amendment assures that
“The right of pzople to be secure in their persons, houses, papers, and etfecu,
against unreasonable searches and seizures, shall not be violated” unless a warrant
is issited based on probable cause. It was Katz which defined the standard of
reasonableness that has governed law enforcement officials since. |
In Katz, the Supreme Court considered the admissibility of a recording
. of a telephone conversation made by the defendant. The tape recorder had
been placed on top of the télephone booth from which the cail was made, and
no physical entry was made into the booth to obtain the u'ecording.3
The Oom departed from the principle enunciated in Olmstead v. United
Staus4 nd m Goldman v. United States® that absent a physical entry to seize
; endenee no fourth amendment protzctnon was violated. 6 Katz, rather, was
docnd-d on. tbe h-uo(svlntler the defendant 'had a “reasonable expectation
’ mé “'_ivi*mtnmon in the act of conversing itself, rather
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tions which would normally present such a reasonable expectation. Especinlly;, .

relevant to our interests are the plain’ view doctrine and the emeérgency situation
or exigent circumstances doctrine. ’
. ::.’fl\;,tu? & .‘ i

MICHICAN v. TYLER AND MINCEY v. ARIZONA
The recent cases of Michigan v. ’I‘yler and Mmcey v, Arrzonalo

r’epreSent

the United States Supreme Court’s latest mterpretatlons on the reasonableness
of warranl,less searches and seizures. In each case the re§pectwestate argued that
an exigency or emergency existed which served to j“ustify the extensive search

and seizure for which no warrant or consent was obtained.

3

In Mincey, the Arizona:Supreme Court created a “murder scene exception” .

to the warrant requireﬁent prescribed by the fourth@;«nd fourteenth amendments. -

The case involved a typical crime scene 'investigation/ wh’icb stemmed ntrom,_ya shoot-

out between a suspected drug dealer and a narcotlcs agent. A1

After arranging to buy a quantity of herom from the defendant the narcotics

agent and several other plainclothes policemen went to the defendant’s apartment
to eftectuatte his arrest. The agent and the defendant became involved in a shootout

2
in wluch the officer was fatally wounded. The other policemen secured the apart-

ment, and a homicide team arrived in approxnmately ten mmutes to begin an ¢

exhaustive investigation which lasted four days 12

Mincey was convicted of murder, assault, and three counts involving narcotics

offenses. The evidence used against him at trial was gathered during the four-day B

search of his apartment 13';‘ltlt;h‘ough the AriZOna Supreme *Court rerersed the mur-

der and asnult convictions because of rmproper )ury 1nstructrons,, it upheld theg

- warrantless 'search and seizure of the evrdence as bemg pursuant to “establrshmg .

’ srtuatrons, the Court held that a possrble homncrde presented no exrgency beyond

~ that wluch would justrfy a “prompt tlarrantless search of the area to see if there"f”

=%

the circumstances of death or relevant to motwe and mtent i ”14 o

W

The Supreme Court t‘ound that the Arlzona court had erroneously establrshed v
~an addrtronll exception to the warrant requrrement of_ ;' fourth t

While recoglmzmg the rrght of law enforcement ofhcers to respond to emergency

are other vnctlms orif a krller is strll on the premlses The need to protect or.

B
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. attended at 4 00 am and took the two contalners to the fzre statxon

scene exceptron to the warrant reqmrement was constrtutnonally 1mperm1ss1ble, '

B

because lt conferred o (IR AN G ae

unbrldled drscretlon upon the mdmdual officer to mterpret
such terms as. “reasonable. . . search”, “serious personal injury
 with the hkehhood ‘of death where there is reason to suspect
- foul.play”, and “reasonable period.” It is precisely this kind of
_judgmental assessment of .the reasonableness ‘and scope of a
gropsed search that the Fourth Amendment rec u.xes be mige
Y a neutral and ob)ectlve magxstrate not a pol ice offrcer

Mmcey is mdncatrve of the tend owaupreme Court declslons mterpretmg b
17, R

warrantless searches and selzures in: emergency situations. In- chbggan V. Tyler

the Court alsqL ¥ with the reasonableness of searches and sexzures The decnsron - “
' I J//\_r',

Cs of great 1mpor, - \E.e especnaaly to those persons mvolved in arson mvestlgatlon L :
The Court in f_I_leer analyzed the reasonableness of a warrantless, non-consensual -

: search and seizure in light of the ey xgencles °f a frre scene emerge;rgy_

The. Tyle case’ mvolved a suspnclous mldmght tlre ina fumxture store located

m Oakland County, chh:gan The frre ‘was subdued in the early mormng hours, :

and although two plastrc contamers ot' ﬂammable llqmd were found m the burldmg,

e

mvestrgators — the frre ch:ef and a pol:ce detectwe - abandoned thenr effort because i o

| of exceaswe smoke and steam. Fm;tlghters and mvestlgators left: the scene un-

18

The flre cluef and assxstant flre chlef returned to the scene at 8 00 am

made a brlef exammatron and left ‘The assnstant chref returned at 9 00 a m wnth,

»;‘

tne pohce detectwe and found b:ts ot tape whrch suggested a fuse trall After leavmg S
to ohtam tools the two returned ancl removed pxeces oi’ carpet and perts ofa stalr-‘ o

way to preserve evndence of burn marks mdrcat.’;e of ars'on No consent frem the

28 twenty-trve days after the frre - durxng whrch varxous eadence was collected T

17;’ wand opmlons were formed whlch were late ’used agamst the defendant in lua tnal i







! g/.' exxst thhm t:he meanmg of the ex:gency xuie whenever pohce have”credzble '

o 'A ,ummg bux.dmg cleaﬂy preseﬁts emgmcy of- sufﬂcxent
. proportions to render a warrantless entry “‘reasonable.” Indeed A
-1t would defy-reason to suppose that firerten must securea waiunt
_or conseut before’ entering a bummg steu ‘ture to put out ez
. . Fire officials are chax%‘y not only with extinguishing iires, but
s fw:th finding their causes, ompt determination of the fire’s engm ey
-~ .. may be necessary to prevent its recurrence as through the detecgmn S
Cof ce‘ntmumg dangen:s such as faulty wiring or a defective famace! .
- Immediate investigation may also be neczm to preserve emde 8
. from intentionzl or accidental destruction. . . . F ;
. officials need no warrant to remain in-a huﬂdmg fora reason@izi
‘ e esmage the cause of & hlaze at’tez’ t has bee* : ' :sh
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‘ Tﬁa pa;tmlly open garage door to notnce a stolen boat m plam view. The boat was
genzed and uud as evidence at the d Cendant’s tml for wand larceny, and he”
N appealed lns conviction, a]legmg an unn\ésonabie, war}rmtlm nizure of the b(mt38
The Ashby court observed that “a ‘search’ is generally accepted to be an ‘
msszectron or ‘examination of places clomd from: publxc or general \new, and nqmm .
: some measure of force or mtmsmn,” however i.l:ght Fmdmi no such mtmsron,’
~ the court uphelti the use of the evrdence “It ns not a search to obsene and to selze, Co
) what is so placed where lf may be seen by an oft'lcer who is where he has a legal
»nght to bea”?’9 A : R .
- The plam view doctrme becomes nmportant m tbe context of fue scene nnvestx»

N ) = Q

'gatlons when, in the course of an mvestlgatron, a fire ofﬁcnal dmovers contraband

A B

“which may be used as evndenee of arson or evrdence of another cnme As prevxously ~%——~ N
anoted the fzre mvestlgators presence at the flre scene is Justmed under the -
emergency doctnne The Supreme Court m oohdg V. New Hun@m noted that .
E *“Where the mmai mtrusnon that bnngs the pohce ‘within plain vrew of such an
» *::}‘artlcle rs supported not by a warrant but by ‘one of the recognwed exceptnons,
E to the Warrant requlrement the senzure*ls also legltnmate.”4° S,
' Indeed Mlchggn_rv;' Tyler estabhshed that the mvest:gator has a lawfu.l nght

' to be at the fnre sce':"‘

and to search for the ‘cause and ongm of the fire. Any - e

< evrdence whrch fa!a_k o hls plam vrew dunng the co\me of that mvestlgat:on is

'.i: 'not rendered madmnssnb »ffot iack of a search \varrant 41

Umted Statesk Green42 presented ;ust such a srtuatlou Recallmz G‘reen o

ethe deputy state fxre marshal s‘mvestxgat:on wab encomp;scd by the same emer- s
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7. view- must a!w he vnthm an erea in wlnch the omcez hu a lea)tmute nght to be
o leiy, the plain. view doctnne will only justify a wamntles seizure when

B

7

the ltems tmzed m obviously © evxdence fnuts, or mstmmentalmes of a crime.
As the Supmne Court noted in Coolujgev New Hampshire, =~ .

oo the extensmn of .the ongmal justxﬁcatmn [for entry] is letﬁetnnate

: ; onl ‘where it iscimmediately azparent to the police that they have

nce before them; the plain view doctrine may not be used to
extend a general exploratory search from one 43lmect to another

LR ~ - antil somethmg ineriminating at last emerges.

h “ vy . 3 . -. . st . E Tl Lo
PR

S 'i‘HE SEARCH WARBANT REQUIREMENT :
: Althcugh the pre\nous dlscussmn pomtsl out. that thexe are exceptxons to the.

general search warrant reqmrement prescnbed by the fourth and fourteenth

’ - . ;-‘-amea-x'eatsrﬁthegmmshnuld_be_obtamed m anl sxtuatnou m whlch the reason- '

ablenes of the se:zure would be in questlon Two kmds of warrants and the

’pmbable cause necessary to support each wnli be consxdered
As noted, the Court in Mlch!gg v. Tyler drew a dlstmctxon between tradmonal

TR

it 'cnmmal search warrants and admnmstratlve wanants.45 In the mvestlgatlon ofa t‘ue 0

s  scene, once the initial emergeney bas subs:ded it willno- leneet mstxfya wmmtless

; fuentry. One of the two types of wanants wﬂl 'be xequued R

&
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framework of a warrant procedure.

dicta, the Court indicated that the Camara holding would have no effect on

mapcenons which were c‘ondncte& undet emergency situations. Specificdly men-

tioned were the validity of warrantless seizures of unwholesome food, compulsory

smalipox vaccination, summary destruction of tubercular cattle, and compulsory

health quarantine.so ‘ . o

The Supreme Court extended the Camara docirine to include warrantless

inspections of commercial structures in See v. City of Seattle. 5! Norman See was

convicted ‘of violating the Seattle fire code by refusing entry to the city’s fire

inspector who had no warrant and no probable cause to suspect a vnolatxon.52
The Supreme Court reversed See’s conviction, holding thlt “administrative entry,
wnthout consent, upon the portions of commercial premises which are not open to
the publlc may only be compelled through prosecution of physical force within the
»H8

It is clear, according to Tyler, that once fire damaged premises are vacated a
warrant \mll be required for re-entry absent consent. If, however, the purpose of
the re-eniry is limited to a search to determine the cause of the fire, only an
administﬁtive wmt will be required. In Marshal v. Barlow’s, Inc.%4 the Supreme

Court reinforced the Camara holding that probable cause noecessary to secure an
_administrative warrant would be significantly less than that required for a traditional =
- Warrant. ‘Camara noting the less stringent standard of probable cause required, kad

stated that “ ‘probable cause’ to issue a warrant to inspect must exist if reasonable

. lemlatnve’ or admmi§tmtlve standards for conductmg an area inspection are
' satisﬁed— e R However, the Court went on to hold, “If a valid public interest

' justifies tlne mtrusxon contemplated then there is probable cause to issue a smtably

; nsmcud search warrant

by anf("J HA mspector were unnemnable, substantuted the lessor ﬂnowmg of

”56

Barl«mv s, Inc., whuch held that statutorily authonzed wmantless lnspe-.flons

1

o 'Qprobablt |cause required for admmlstntlve searches The Court noted v““Probable g
. ', § cause in #*hc cnmmal Iaw sense is not reqmred n57 Rather, C'O tact«_) »-.‘,-m.y .lllttlfy B

S L




)

: ) administrative search warrant may be ro_btgi‘ned, —if vequired under the Tyler
' standards = by a showing of (1) the statutory authority of 'tbe“‘state fire marshal

to investigate the cause of all fires of unknown ongm in whrch property is destroyed
and (2) that such a fire hs” occurred and its cause has not been determmed

- CRIMINAL SEARCH WARRANTS .

According to Tyler, cnce arson is suspected as a cause, the context of asearch
of the fire damaged premises changes. If the premises are vacated, non-consensual°

re-entry to search t'or' evidence must be made pursuant to a warrant obtained by a

traditional showing of probable ‘cause. The Iollowmg checkhst is mstructlve 59

_CHECKLIST OF ELEMENTS CONSTITUTING PROBABLE
CAUSE IN SEARCH WARRANT AFFIDAVITS
I.. Law Enforcement Background of Affiant

Period of time ‘in particular agency
nt position or area of mvestlgatron

‘ Famxllanty with offense which is subject of present affidavnt
. &e narcotncs, lottery).
. Number- of arrests for specific offense (preferably in the same
. area as present subject of affidavit).

Familianty wntb paraphernalra used m connection 'nth oftense
(if apphcable) o

LA ol o L

' II Past Rehabxhty of Confndéntlal Informant

D Penod of time affiant personally acquamted mth

2. Number of occasions on which information supplind. -

- 3. Type of information supplied (i S identity of and)cr locatmn of
” : rsc ns, ‘vehicles, premises. invo ved in illegal actmty) :

4. p. of .offense revealed in said information. - _
B 1Famnl|arxty with type of offense involved in affidavit.

6. Familiarity with paraphernalia used in connection mth otfeme

- involved in affidavit. '
Results obtained from reliance on ast mforrnatron

o)

A} ‘Number of arrests. affected (if any) i )

Seizure of contraband or para rnnlu on persons, = -

© ... ~'premises, or in vehlcles, named or' specuﬁed by conﬁ- :
~dential_informant. :

Taw: enforcement otficer

b NOTE : When ,pec,fym;m ' or above mentnoned submtxons (A.B. or C)

: g,preferenced should ‘be placed on: arrests , seizures and/or - corrobo-
e _j:;?gn tgf facts in cozmectlon mth type f offense present in -
 affidavi 9

(D) Numberl\of‘;conv:ctmns “'ob_ ne

.I C) " Specific facts as to identity- nnd/or locatnon “of 1 peuons, |
L r,:lgms or vehicles corroborated by amant or othcr Vo




At .,s,..ynwaﬁmgw«-egwﬁﬁywaa A et g i

s, ‘3-; Nlmedve wemw nameft Wt

’ NOTE lf pomble state names of persons enuted andlor conm'bd and
“the dites same were obtained, as well as locaho@s wheuf contra-
.band or paraphemnalia were aexzed

m lnformatmn Presently Suppl:ed by Informant

1. Date time, and place of meeting with mformmt 4
2. Substance and content of information.o

(A) Date, time, and place informant obtained mformah{yn )
(should not be more than 30 days prior to executmn

~ of affidavit). «
(B) Source of informant’s information. -
’ 1) Personal observation. ‘ ¢
(2) Communication with another person (if this source

used, reliability. of said person must - be est*abhshed).

3) mn?lcatlon (oral) vnth suspect who is sub1|ect of
vil
(4) -Facts upon which informant concluded otfense was, is
_ fbemg, or is about to be committed. /

NOTE: Attempt to ehclt from informant as many facts of bemg corrobo-
s ed as possnble, for example

3 Address of suspect’s mesndence, telephone number
Pbysu:al descrlptxon of suspect.

- Name of suspect.
Occupation of suspect.
Vehicles owned and/or operated by suspect, physxcal
description and license tag number

; - Physical descn tion of suspect 's residence.

 ~¢ TVe Ot

IV Corroborahon of Informahon Supphed

l‘ Namd suspect ’i‘su(h: hstﬁ at am/e/d\\d descnbed premue:

2. Named telephone pumber and named PNNM

mthm described vehicle.

In addition to items specxf:ed m the traditional search wanant (1 .2, chan'ed

i wood tnces of accelennt), mvestlgators may seize other items which are not

; descnbed nf they are evndence of a past crime and if they fall ‘into plnn new'
= nudverbently whnle the mvestlgator is seuchmg for specnf:ed endence 60 Howevet, S
w when ptepann& the mventozy of selzed items, tlle 1telns not described in ‘the' -
o wunnt itself should not be hsted on the. mventory to the wmant but should s
» be l-ted upnntely, a sepmte xeeexpt should be men.sl o

g B

- Times at which s t may obsetved at premuee or
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245 So. 2d 225 (Fla. 1971).
1d. at 226-27. . o
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: :”Statutes, wluch ccn!:ams' the laws relating to. first and second degme arson and~
* fire bombs It is unportant to note that the chapter underwent major msl '
' ment i m 1979 Tbe sectmn of the manual entitied “Florida Amn Law — C'hapterj |
806, FS.” consists of a law review article ‘which outlines %he bistory of Florids: &
B 'axs@n !aw, meerprets the l:mguap of the new law, ami deta:is the 1979 m o -
“latave actmn cn the arson law amendment. Comment, Fltu Stat ﬁg&()&ﬂl SR = E

:UL REV 83. (193&), ssremmted mth permxssxon of the Flonda State Ummty S

_ avallab!e tc Flonda Sﬁlte ,Attémeys, ! ’
'i proof is msuiflelen!: u; és&abllﬂi a pnma fagletcm P
~ The Section “RICO and Related Laws capsuliges ea
| and bneﬂy descnbes :ts appheab:hiy _,to aa uioh uatum,

'l‘ins mtaon af the manuai m&s to. mtmduce mnl pmbﬁs clmgmg.
meincles for axson mlated cffenm Stﬁtutes w!uch ‘might be utshué‘ include
t!m kada mm o’i “ﬁm bomb laws, the feé'era! of Flonda RICO acts, Ot thc L

: vf‘_“‘d‘andconspmcysututes S B R TR :
e }nnpomnce to Flonda prooecutg)'-s i Chapter &6 of tlm Flondn

. _the 1979 Amendments, 8 FLA. ST.  © -

» The »mCQ; ‘xsf.iais: ﬁaﬁ}z ancz ;mn%szgir :

’ statutes m pmnted s alsemtmf‘“

T ﬂw _.,r
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Naﬁonal Criminal .Iusﬂce Refere- ice Servlce T . ,
,Copjrlghted portlon of thls
document was not microfilmed
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= Was denled '
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- pages (2A'I-2A. 8,  c nta"n"t,ma
COp right ‘Act of 1976 (17 U.S.C.): FLORIDA STAT
ARSON LAN-THE EV ‘ TION OF THE L(&( AMENDMENTS




RICO AND RELATED LAws S

“<.)
I :

. o

Tlns sectxon of the manual is mcluded to- present Florlda prosecutors thh what

i RICO statute and several apphu.,le federal laws are presented

& s

Although Flonda State Attorneys wdl not be chargmg under federal law,

A
4
o
A
B

b

3

'-and mall fraud 3

FEDERAL RICO ACT

o

o if":“ around a prohxbxtxon of acqumng an enterpnse wrth 1ll-gotm n. funds, of rnam-

tammg an mterest in such enterpnse through illegal actmty, or usmg the entsty
. to. effect any of the ‘preceding acts»‘ It is lmportant for our purposes ‘because

: arson is. a des:gnnted racketeermg actmty covered under the RICO Act 5

' “of’ the Act was mvolved (3) a showmg of . a pattern of racketeenng actmty

6

o gy-tamed thh or used for 1llegale activity.

8 9

o Pubhc entxtxes such as pohce departrnents PHSOH facxhtzes, and‘_ tate agencxcs

Also mcluded are orgamzatxons other than merel.V buszne

et 3, e o

e e, g Rt A

o

' a brlef look at the types of federal offenses under whxch acts of arson mlght fall
1s mstructlve Evndence whlch 1s madequate to- prove a prlma facxe case of arson’
: . ' B under Florldas own arson law may “yery well be suffrcxent to show a Violatxon '

. s ‘of one of several federal crumnal statutes Laws consndered here are the federal: “

Racketeer nfluenced and Corrupt Organlzatlon (RICO) Act 1 consplraty act 2

‘The federal RICO Act 18 USC 1961 et. g .. Was enacted pursuant to‘,,‘e

i; ; ,Congress power under the Commerce Clause of the Constltutnon4 It centers_,
to commlt 1llegal aets The statute also provxdes for penalties for conspmng ‘

_ Basxc elexnents of - proof of the federal RICO Act include: (1y a. showang ‘

of t'ederal Junsdlctxon, (2) a showmg that an enterpnse wnthm the meanrng < :

‘__and (4) a showmg that the enterpnse was aqmred thh 1llega] funds 0 :f-’marn' f‘ ;

The mtent of rhe federal RICGJAct was to prevent legitxmate orgamzatnonsj o ‘. 7
S A
[rom bemg taken over or used by orgamzed crune Smce the acts lnceptxon, :

S /__x,«:however, case law has consnstently mterpre d the act to mc!ude ﬂlega! orgamza-, sl

‘ may be wable altematlves to chargmg Under arson or related statutes The Flonda S

S5

‘ '”"f_[.txons thhm the meanmg of the terrn “enterpnse ”7 Courts have also mcluded L :



: zs establxshﬂd ur




able attomey s fees.25‘- ' : TR et ;
A Although the cwﬁ RICO sectxon 15 not desngned as an alternatwe to ‘cnmmal
" '_‘pmsac:ut.mn,ﬁr.J at ebvxously may be used in: such a manner. Fmrther, ;

‘ necessary that th;s pnvate cause of actmn be condltxoned on a prevmus cnmmal

: Olchtlon under the act Rathex, xn thls ctmn the plamtiff need on!y prove the L

E

,f"elr.-:ments of civil RICO. by a preponderance o v'the evndence 27 On the other hand

- the convnctnon of a defendant in a cnmmal RICO actxon dues not preclude lnm :

o ,from bemg cmlly liable i m a pnvate cause of actxon.2§ -

Despnte the mdegpendent nature of the cmmnai and cml RICO aet.lons <

'k’:_‘;f:lmg a eivil actnon pnor to’ an- antlcxpated cnmmal pmceedmg should be caxefully’i; o

. cons:dexed stc!osuze ot contndentxai& ‘infonnants is requued under cml tedenl, o

V"F*’ules of dnscovery Also to be consndered when ﬁlmg a cwm'_:al case pn‘or to a

»29

gatlons of the cnmmal offense m any subseqﬂent cwnl proceedmgs







after the effectrve date of the act The supreme cour,,-re]ected tlns mment.ﬂ”; i

i ‘The statute defmes “pattern of racketeenng actmty” 'es engagmg m at least two::‘ |
. of the prolubxted acts one of whlch occurred before the acts effectlve date 42 -
S The court’ refused: to extend the statute and affxrmed the tnal courts msmrssal .

L ef actronr_'{f'

5 -’ji_g.‘act after sucha ‘ate.4§_ g ';’«v}} LA u'
: ‘v 'I’he decrsrons m Wlnddon and Moorehead closely paralleled reepnonm by
. ‘T[_",varxous federal courts to sxmllar arguments .éAlthough the overbreadth argunr*nt

b H‘po»ed by defendant Moorehead mnght cause 'certam of the mrsdemeanor cnmes“_y
" to. be’ stncken from the act should they be challenged in context it is apparent
: -that the Florlda RICO statute is destmed to be a useful tool in. prosecutmg
,Usenous cnmes * ‘_ iy B ’ |

The act rs especrally well surted for arson-for-hrre cases Smce many pro- E

v"fessronal “torches are repeat offenders, the RICO Act isa perfect vehrcle to'

A :vcurtasl such actmty

- j "!consmmcv AND MAIL F

wlnch of‘ the partles m the ;

;arnst ,defendants who had not engaged m at least one pro’mbrted \\ ‘

N




_oft; out—of tatev travel in =pteparatlon for ch" : sc em

k?affn'med on af)peal ,
The Deach and Marfer cases are presented ‘niy as examples :y_” at 4
'accomphshed undez the broad c hspu-acy and maxl fraud statutes xn ,"an axson : .

vtuatnon. Even wnt” "_the‘ lesser proof requxrements of tbe new Flonda Arson Law




6 L ,rd;*at § § 1961-1968

7. See United States v. Rone, 598,F.2d 564 (9th Cir. 1979); United
'::‘i‘States v. McLaurin, 557 F.2d 1064 (5th Cir. 1977), cert. denied, 434 Us. 1020‘

‘-,(1978), United States v. Castellano, 416 F. Supp 125 (EDN.Y. 1965). - S
. 8 " See United Statesv Brown, 555 F.2d 407 (5th G 1977), cert. demed
_;_‘.43505 904978
i -9 ],Umted smes v. Dans, 576 F 2d 1065 (3a Cu ), cert demed 439 U.S
""51':'830 (1973) L T A S
<10, United Stawsv Ftumento, 563F2d 1083 (3d Cnr 1977), cert. demed |
4340 ’\3;\1072 (1978) o } , e

,_?11 1d. s R

12,18 U.SC §1961(1)(A) (1976&Supp n1978) T
TR L e £

.14, FLA.STAT. §775 osz(axb)usm) o

e ?_41’5 18USC.§ 1961(5) (1976' g
| ”16 UmtedSta'"‘

19,, 14 g_Umted Staté{ McL.unn. 557 F-2d 1064 { (5th Cir. 1971, cert.

demed 434 US. 1020 (1978) (prodiitution ring held to be m “eneerpm")-
.7 20 se18USC. §1962(c)(1976) SR e
f;'. nw at§ 1964, O R
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fire scene mvestlganon has been successful the fn'e has been ldentlhed L

endiary _m-nature, and evxdence has been obtamed to prove it. Smularly, you‘ . : :

ave’ ldentxfxed the arsomst responsnble and have obtamed enougb emdence to takef

i hxm fO ttlal To stazt the t‘ormal pzosecutlon process movmg, the defendant musta

e In Flonda the vehncles for chargmg arson are mdjctment by gl‘aud .‘Buxyﬁ_‘ | v. ST

- . and mfozmatxon ﬁled by the State Attomey

' In each cn'cmt the State Attomey has developed @ personal pohcy towaxd use, .

f”;y.',".:‘_of the m‘and Jury. Prosecutxon upon mdlctment of the zrand Jury_xs mandated m S







altematxve It is also a means to achleve prompt prosecutron of. an mdmdual where o

‘th vrdence is strong and the mvestxgatron fau'ly complete It may be an advrsahle T

ethod to utrhze m arson proaecutrona under such rrcumstanees B

Whrchever nnstrument rs used to charge arson the sxgmhcant questron 1s

' 'f;’iWhrch chargﬂs lel be fried" The typrcal arson case mvolves the possrbrhty of sevcra!
: aasocmted chaxgea. The decrsnon on selectlng charges must be carefully undertaken
S _{'It is weil estahhshed that a defendant cannot be tned tvnce, even on drt’ferent

5 :fchargas, for matters ansrng out ot the same cmmnal eprsode Asxde from purely

~legal consxderatrons of whrch charges can be frled there 1s a tactrcal consrderatron e
i : of whrch charges should be frled ' ! oy
V The “shotgun” theory, chargrng every possrble offense suggested by the facts

o is not an. advlsable practxce Sometumes you want to load up.on charges agarnst a

‘defendant because of who he rs or what he has done Itis otten defended as a tool m

" iiplea negotratrons, to glve you leverage Any good defense- attorney mll be able to
'"‘-',.'f"(tell ‘which charges are vahd and whrch are groundless, however, 50 that is not a
- .k;}ustrﬁcatlon It |s sometrmes done out of desperatlon to offer a jury a vanety ot‘
: :charges in a weak case m the hope they will con\nct on somethmg. ‘That 1s not a
3 .vahd excuse, erther In fact rtl you mclude charges that a ;ury xs almost certam to
. g acqmt on, you may be destroymg your entlre case, Jurors are hkely to lose fzuth
'._"rn your case rf they see several groundless charges, and the jury mll probably g
i snowbail” the verdlcts, acqmttmg on al! charges You should also be aware ot il

» .”f‘your ethrcal responsabrlrtles ag a prowcutor, and not ﬁle charges whrch caunot be o

L proved

’I'he proper course of actmn is to earefu!!y evaluate all pomhle charges agamst

v ’»;fa defendant and hle all provah'e charges consrstent mth a sound proaecutonal
o .strategy You may well decrde not ta t'rle certam provable charges to mamtam

ol

a focua on the mcst xm " ‘rtant charges you are proeecutmg On the other hand

"you may msh to. chargemore than the central crune of arson, to ensure a con- o

vrctron on the co!iateral charges, rf not on the arson charge Most arson mcrdents

R !
N o e ey S e
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: 'fSeetmn 817 233 Burmng to Deftaud Insurer ’I‘lus sectlon
o i:‘proscnbes the willful burning of any insured structute to SN
" " collect the proceeds and theteby defraud the msurerﬁ-r« S
s ;;tlurd degree felqny R TR

a ‘Sectxons 806 10(1 and (2) Preventlng or Obstructmg
R 'Extmgmshment o Fire. Subsection (1) makes it a thu'd
: qde  felony to in any way injure or - estroy, or mterfere
‘" with the use of, any equnpmeut ‘tool, vehicles, etc.used in-
i fn'e detectxon and extin gu ishment. Subsection. (2) makes
- any assault ugon or hindrance of a fu'efxghter in lns per- ,
. formance of duties a tlnrd degree felony

= "Sectlon 806 101 False Alarm of Fnres A fu:st degree mis- o :
-+ demeanor for first offenses, a third degree felony forsub- =~
O ;sequen: convxctlons A common dwersxonary tactnc of the e
R arsoms < . ; e

Sectlon 806 111 Fxre Bombs A thu‘d d gree fexony to make

‘possess or transport any defined *‘fire bomb”’ with the mtent
- -to commit-arson. The arsonist will usually b&guxlty of th lis el
L offense in the commlssxon ot' the arson.’ - .

mdlctment or mformatlon falrly and fully appnses the defendant "of;

i"-"\tor wluch he is bemg prosecuted and allows hlm to adequatel V. prep‘ re.




: thh the apphcable vules of procedure can create problems later.

g , !aws Wnth only a few exceptlons nearly all matermls in the pzosecutor s possessnon '

i must be dxsclosed to the defense The nature of arson mvesngatxon is such that you

Keep in mind that an arson prosecut'on will sentall the: use oz lay mtnemes and

expert m&newes alike. Scnentafxc evsdence ‘mﬁ be mtmduced opmmn t.esmmony

will be ehcsteﬁ s&s&es, photogxaphs and dxagxams mil be employ&aﬁ banl recordsk
| and insurance zecords ‘may be umhzed All of these must be made kxwvm to the - el

defen.,e upcm ﬁemami Your duty to dnsclcse is a contmmng zesponsxbnhty, as well

You must eéntmuously update d:scovew ; S L '_~

......

asmzme t!xat you have bﬂen provaded all necessary materials. An arson mvestxgator s"‘ '

o Eapse oi‘ memury could cost you your case! Just as F dmg prosecutlon requxxes

the zmlysns and testnmany of a chemxst md i a hmmc:de prosecutmrs x@quu-esn
the use of a pathologxst S mport an arwn p"osecuhon will res;um i:!ia eisemncai
L analysis of aceeleran@s and the anaiys:s of bumed ma&ena&s fmm the f‘n‘e semelr

L “If yau(\dun’t have those reports in your fﬂe aak why nﬁt. Fmeﬁ ciiem and Iumxsh' |

“-copxeg to def.ense counsel even though he or she may already knew t&ae resultx

. and cozzc!usmm of those reports. EREINY S

- Sewml partn,isiar wz{gnes of d;scovery you may be faced thh in your arson

[EN Y p'mecutmﬁ are dnscnmed }aelow

oihime a4 Ve s S A b s el e s e e e 3 g s e

The dxscovery pmcem in aﬂ arson prosecutlon can be r,edxous and tnme con~‘

_'smmmg to the gammcutor, but failure to carefuliy complete dxscovery and comply

A Rule 3. 220 ot‘ the Flonda Rules of Crnmmal Proceduxe 1s the controllmg ‘
’ Flcmda law. The broad dlscovery o :.:-fted defendants under 3 220 is far greater'
than that allowed by federai law (Ru!e 16) and by most if not all other states

wxll be recemug matenals from numemus sources over. a peviod of txme You must o
" 'make sure that all dlscoverable matenals are furmshed to the detense A good way to
- ensure you do 50 1s to mamtam a checkhst in your file, showmg matenals xecewed ;

‘ quax\nfxed a.s dmoverable or nondmoverable amd fumxshsd to defense counsei L

Boedndoes g




! p_e mc requeﬂt for the desmed matenals'

((




_to turn tlns crrcumstance agamst the prosecutor, even to the ponnt of remonugﬁ

. "-crxme scene for thrs reasoi. This i 1s a ground!ess t‘ear, howeve ‘
, i *ot‘ Flonda has squarely faced thrs lssue in Eggan V. DeMamo, 294 So. 2d 639 (Fla._ ‘ |
X : ."‘1974), and ruled in favor of the prosecutor In the Q_g,_deorslon, a subpoena duces»'
R‘{tecum was sssued by defense counsel and dlrected at the assrstant state attorney o
B prosecutmg the case. The subpoena directed - the prosecutor to appsar, glve oral ;

o 'deposrtrou testnmony, and duces tecum, produce ‘his case file for mspectlon

' “had acted not ina prosecutonal capaclty, but i in an mvestrgatrve oapacaty A wnt of

;.mandamus was sought in the supreme court to compel the grantmg of the motron[

\|

to quash o a TR R R

1

: The court s oplmon fn'st noted ‘that xr\?vestiéation was: inhérene' vami neéesvxary
o in the eftrcnent executron of the proseeutors duty, Before frlmg an mformatlon
;‘under oath (Fla Const art 1, § 13), theI State Attorney must mvestrgate the :
e .allegatxons of the offense 5o zs, to be able lto execute the statutory oath re\,mred -
. 3 under Sectnon 923 03(2) of th\. Florrda Statutes It reads |
i g ; (T}he allegatrons as set iorth in the foregomg
: -~ information are based u dﬁgn facts that have been -

SO - E j sworn to as true and whiich, if true would constx-
: tute the offense therem charged,

f Legxslatwe recogmtron of thxs mves ‘ngatwe functxon is evzdenced i:y the«
statutory aut‘hornty of State Attorneys to meloy mvestrgators (Fla. Sta‘t § 27 25 |

c-‘l“‘-_ :

(1) ), who are empowered i:o serve warrants and- subpoenaswand carry wea[ions -
‘the tradltronai mvestrgatwe functrons of poix{ice (Fl;. Stat § 2'7 255) ‘ L 7
- | Accordmgly, the ___ag_____court held ;,hat srnce mmttgatson was a neoeseary -
tunctmu of the prosecutor’s offiee, it would: be unduly burdensomo to routme!y

iy L subject prosecutorna] files to dnscovery%anei nnevrtabiy revea! “work produet”

toprovrde for a fair trial, the court heid. <>‘7 L 6 Y
Altiaough th«e court drd not addres;, the rssua, ‘note thaLthe process of suh»k -

st

‘ cnme scene by personal ohservatron wrll greatly enhance your abxhty to, .

feffectwely present the case to a ]ury Defenee counsel have been known to tryk

‘yon i:'rom the case Some prosecutors have expressed a reluctance to vnsxt an actrve - ‘

The Supreme Court ' ) |

| ]A motron to quash was demed by the trial Judge on the grounds that the prosecutor‘ s

ot T A e e s S T g it 50 e e e T e gt e M e e i et 7, A

m tre proeesfs !innstmg generous dlscovery rnghts ot defendants are adequate, o




B and:afflrmatwe showmg of matenahty to the defense

o DISCOVERY OF ALIBI

shls ls -not mcluded in: rec

Upon a showmg o[ matenahty to t.he
o preparatxon of the defense, the court
“may require such other discovery to-
defense counsel as justace may require. . A
T!us prov;saon of the dlscovery rules serves as a catch-ali xemedy for matenals
‘not othervnse dnseoverable as tradntional 3 220 mat.tezs, and whnch m nexthe:

negame of gmlt” under 3 220(a) (2). nor “favorab!e as the subject of a Brady

' motlon However, before a court wnll grant a dnscovery motxon under subsechon

(2) (), the defense must first exhaust all &radxtwnal dlscovery methods and make o

A cempamon prov:saon QerFlunda Rules ot‘ Cnmmal Procedure whieh

w7 shcn!d be part of your dnscmery rogess is. ‘Rule 3 200 Nonce of Ahbl No&e that

of Ahb,-. fmm the defensn. Ahbn testlmony can reasonably be expected in 2n amn S
- trial, bmd on cu‘cumstanhal ev:dence as most axe, sa you need to be ahle tn rebut
thm ahbl, Note that you muss me a lxst of' your ahb; rebuttal m&ﬁm wszhm faws

days of recemng the defendant S Notlce of Ahbl

o

The uge of &evcal!ed “‘Wllhsms Rule *evndence i"es been a posexfu? ms for

: F!onda proaeeuton In am arson pzosecuixon it can be ycsm stwngest weapoa. r's
: paztem of susmcmus, meendnaty burnmgs connected wnth tbe e%efexae:!ant mezf eﬁ%&my
& s:inm of mmeen& eneumstances m leck ef cnmmal mtent. Thexe axe s&xmgent R =

X 5 \\ o L . v E . e ,‘1\ 13
e . o
(8]
> :
o A
o
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cal dxscovery You must f:le 2 Demand fur Nemee S



, Emitations. on its applica&ion‘\ incrimindprbeecutidm which y&e must be &ime‘ of.

Be aware, also, that you must provide the detense with your ‘Wlllum Rule”

| ,mdeneeunderducovery and puttbemonnoueathtyou'ﬂlbemuatm '

| DISCOVERY SARCI‘IONS

If you get canght in a discovery vnolatlon or you catch the defense ina

violation, be aware of the sanctions availzble to the court in its discretion. Before
: imp’osiné any sanction; however; the court must. mqume into thesurzounding cix- -
v cumstances, to determine whethet the violation was wiilful oz m&dvextent and pre-

judxcml or harmless. If the court finds the violation to be harmless and inadvertent,

it will allow the testxmony or evidence to be admstted nonetheless. If, on the other
hand the court finds the violation to have been prejudicial and/or wiliful, it may:
exclude the tes!;imony or evidence; declare a mistrial; or grant a continuance qg
the exi)ense of the violating party if the violation is ﬂiscovered\ypriux to trial.
Se Richardson v. State, 246 Se. 2d 771 (Fla. 1971); Johnson v. State, 312S0.2d
231 (Fia. 24 DCA 1975); C’a&nivale‘ v. State, 271 So. 2d 793 (Fia. 3d DCA),
cert. denied, 277 So. 2d 534 (Fla. 1973).
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| ‘Exmam WITNESS TESTMONY , o .
Ini an arson tml expert tes:unony is the strongest weapon in your pmsecutoml
- arsena! It establsbes the: corpus delicti ot your case, lmptm the jury, und is
‘ bmcally u.mmpeachable by the defense. You will have expert testimony from your :
. fim scene mnstluto:, as to bmc cause and ongm and from your labontory v v o

expert as to sc:entlfu: pr:oof ot the cause and ongm and any physncal endeﬁce

from the fire scene. E - e : ‘
*  The strength’ of your case depends upon the effectnvenes ot your expett
testimony, which depends in turn upon the pteparatxon you put mto that testimony.
Your laboratory expert will need some time to make his ,‘snalys,es and eom
plete his findings. You must see that he is provided all the materials he will need
" at the earliest opportumty Make sure that vour. mvestxgators have dellnred all
thuse materials to the lab expert, especially if the mstemls are going to be adversely.
° affected by a delay in analysls The expert will alzo need enough admce notice to
) be available for the trial, and to make sure his findings are complete by that time, |
Itis suuested that you contact your expert at the tune the evidence is éelmed -
_ to him, telling him briefly what the case is about, the tentative trial dite and
geaenliy what you need by way of his analysns and testlmany. Tlns m?]{?help kim
get staried. Then, after he lns completed lus analyses, plan to meet with lum
pezsomlly ‘ o ¢ s T
1 4 pomble meet the expett at his office or Jab not. your ofﬁee. He will be X
‘more comfortable in lns own emonment and vnll appreciate your .dé(uence: to
| - Stazrt by expiammg in detall what your case s all abmlt. Tell him wlut you
. : liaveto prove in yourcm,md what his testlmonyneedsso mveaspnt otyoux
- ciwe. Then, let him explain to you what he hs done in humdymmd what his
B » conclmnons are. Let lum ~run comphtely through his preuntstmn as you take notes.
When he lns f‘mmhed go back ont it in detml md have lnm explnn any matters
yeu don’t undetstand This is youx opportumty to be edncated not only i’ lm

ares of expemn, but i in hu msnner of presentation as weli. Make sure you lmow the

a - e
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{\“\ E ummology of his field. In tlus way you can more eftectrvely examine your wrtnes '

SRR \\\'attrn! youknowwhattoakmdhowtoaskrt : '

o \\\\ Have your mvestlgator and laboratory experts antrcxpate cross-exammatron.~
U N

Ask them what the weaknes.ses are in the mvestngatory and testing procedures;
~ and in the hypotheses underlying their eox.clusrons How would they cros-examme
Y -themselves? How woula they then rehabrluste therr testimonies? If you prepare
vourself and your experts for attacks on the testrmony, you can then smoothly
R ‘*-1ﬁ——r-—rﬁandeeiiectwelyrehahrhtateihem on re-ﬂrrecLThe jury will see that _cross-exami-
_ ‘ _ * nation has not shaken your experts (nor you'), and the unpact on the jury will be
& greatly diminished. f c:;
Q\ ‘ I cither expert witness has never been quahfied in court as an expert. in his
N field, explain what is necessary in qualifying him. Go over: the predrcate questions
C you - wrll be -asking hlm Let him provide you with a resume you can use at trial
. m qualrffymg him. |
Ask your expert if he can prepare any diagrams or charts to illustrate his
testimony; demonstrations or re-creations before the jury are always impressive.
¢c | Realize however, that many judges are hesitant to allow liye derhon'strations ot ‘

o flammable propertres in their courtroom. Help your expert become an rnterestmg

witness. Encourage him to present his: testimony in such a way that the jury will
be both informed and entertarned The greater the attentron a Jury gives. your

X expert s testimony, the greater the werght it will carry S

\* LAY WITNESS TESTIMONY | |

G - k = Preparirxg you- lay witnesses for ’trial is, of course, also important Some ‘
> : - special considerations wrll apply as you prepare them for their trial testrmony.-
St First, find out if your witness has ever testified betore. Many Irre personnel

have never testrfned at trial, and n:ost private citizens have never seen the umde of'{
[C I - .acourtroom. -1t can be a terrifying experience. A dress rehearsal i in your offrce the
v \!eek before trial may eﬁhxs nervousness and help you to antrcrpate hu Pperfor-
mance in the courtroom Make your witness understand that 2 jury will be mfluenced
not only by what he says, but how he says it. His manner of speech should be firm
and conﬁdent and it will be if you have adequ,ately prepared him for what be wrll(




B be asked Hrs appearance rs also rrnportant Frre and polrce personnel should Be in
TR umtorm. all others in conservatrve coat and tre or dress surt. The mtnes should be S
N rnstructed v\sddress hrs testrmony to the Jury, not to you. Eye contact betweenf_}'j»;‘_; Sy

\\\

your wrtness and )ury strengthens hrs credrbrhty and focuses the )ury ’s attentron.
These obvrous pomts should be well known to you 2s. a seasoned tml veteran. :

They are not well known to a wrtness who has never testmed befor:, h°"e'er, and‘ o

rt is your responsrbrlrty to orient your witness to these aspects of trial testrmony R R AR o

Knowmg what to’ say rs rrnportant knowmg what not to say can be even’-“; - SR :

rnore lmportant As a matter of law, your wrtness cannot express an opmron or

i
e

conclusron except as to certain carefully limited areas (refer to the new Evrdence«‘ S . T - ~z:
CodefChapter 90 Flonda Statutes) Make sure your wrtness kn ':ws and understands i ; A

U " the '1eed for confining hxs testrmony to facts and person,: X
_- reach the conclusrons.r ‘ A o :
) T Finally, I suggest that you provrde your wrtness a fxle on/ hrs testunony to“,i: Lo
- review while sequestered awartmg hrs ca!i to the stand It keeps hrrn from twrddlmz‘v,"‘ |
‘his thumbs and getting nervous, and it refreshes hrs memory agam Include anyk
: reports statements -or deposrtron testimony he has made pre-tnal Outlrne the;_
questrons you wil be askrnﬁ lurn. Then, make sure you follow the scnpt” Don’t
ever surpnse your wntness wrth a new questron tnat occurs tOCyou when he is on'fk '
the stand He may gwe you an even greater surpnse when he answers rt' You may EE |
also rattie lnrn with your surpnse and destroy hns cormdent rmage bet‘ore the j )ury L 3 el 5
: Careful preparatron can strengthen the testunony of any wrtnes, lay or expert ‘ A i " B £ o

It is an effort you as a prosecutor must rnake, especrally in an arson case. Because ot o e ‘{} x

-' the otten crrcumstantud ature ot‘ arson cases, such preparatron is ntal toa succels-

Q-
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| Most ptoueutors mll pnpue a case outhne of some sort befone they go to~ -
’ ttul on any clm'ge In an arson prosecution an out.hne is absolutely necesary ;
]Kegpmg track of exhibits, ev;denee and :test;mony is esngntnnli‘ to ensure that ‘yqu
 prove all the elemenis of the crime of arson and submit all admissible evidence
: and testimony supportmg that proof. Arson is one crime whe:e you will nem have

too much evndence, you should mtroduce everythmg you bave.

You will also need an outline to use at trial so your presentation of the case T
is orderly and coherent. If you are fumbling around for exhibits, stammering on
direct examination nf yotn kw’itne‘ses",‘ and generally looking like you are not very ’
_sure of what you’re doing, the jury is not goxng to be favorably impressed. If you
k are presenting a complex case of arson and you look hke you don’t even understand
" it, don’t expect the jury to undezs&_nd it. A Jury will never return a conviction
~ agrinst a defendant if they don’t understand the case.

Your outhne should begin where your prosecution should begm — at the fire
scene. If you we:en’t called out to the tire scene at the time of the five investigation, 7
you’ve missed a valuable opportumty to tmly. understand. what youtkcase is about. :
But if you choose not to go tto the fire scene ‘éven after the chmes have been filed |

and the case is set for trial, you're failing in 'your "duty as.a prosecutor. All of you
vnsmt murder scenes to understand the scenario of events surrounding the cnme,
an arson fire scene dmn t just explam the crime, it is the crime. The very proof of

the crime of arson-is in the way the fire scene js found. You should visit ths fue

scene as s00n 23 pomble make obsemmons and take notes on what you see themeA ,
and have your arson Jnvemgator point out the. endence of arson and the ngmficance_

of that evidence. If you are ‘not expenenced in the investigative techmques of

: anon,tlnchmcesmthattbequestmnsnnedmyoutmmdmllbeumdm
' the jury’s, algo. Take note of those questlons and mnke sure they are answered' o

at the trial. , _*

- Your outline should m»lude a “nnm-outlme” of tha case for quick-reference,

: showmg the buxc who, what when, where and why of your case. Keep thls handy

: for refmnces to tecbmcal pomts of the case such as date venue ete.
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qmckly know what your ev;dence S

as recexved or excluded for ldenhflc'

of their credentmls wxll be needed i '

I suggest that your outlme mclude a sectnon on lab ana]ysxs, mth a bnef, ¢

summary of the results ot‘ any lab test Slmdarly, any On-scene analysxs of matena!s;‘: o e

by your arson mvestngator should be summanzed , R : |

5 you axe prosecutmg an arson for proflt case, you w:ll be usmg bank records Lj =
ERPT msu,,,ﬁce tecotds, corporate reél}rds etc. _You mll need to mamtam an orderly ‘r
Ry cneck-hst of these ntems as part of your outhne If you lngbhght the s;gmﬁcauce! =

oE these xtems m advance /you wnll not- need to scramble through them at trial. i '
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lymg, even a pohceman so lS anyone capable of telhng th‘e ,truth ~‘even a drug' o

E dealer._The defense counsel asked the Jurv not to beheve a pohceman :

]ust because he 1s " pohceman 3 you should ask them also not to dlsbeheve a

- drug dealers testlmony Just“ because he 1s a drug dealer., Agam, you are pre-

- emptmg a major defense argnment to the Jury, even before the trxal—" begms. "; i

These ‘and other methods you already utxhze at ‘on: dlre are of course subject

fe g

?, to the llrnlfatlons 1mposed under your local rules of practxce‘ Hopefully you w1ll




i

.. & . [PRESENTINGTHECASE

e L OPENING STATFMENT _ e

i ";.f The opemng statement to the jury in an arson prosecutmn repre.,ents your
opportumty to capture the jury s attentmn 1mmed1ately, focus it on your evidence
and testxmony, and start the ]urors on. the path to convxctxon. Your opemng state-

ment shouid leave the jury behevmg that a comnctlon is the only carrect ' verdict

)

in the case and }oomng to your evxdence to support that belxef e ’

The fu'st Amportant functlon of an opemng statement is 'to cohermtiy and

7 conclsely outlme the case you. are abotut to present More than most other trials,
o e : dn arson tnal isa t‘rdgmented comphcated and c:rcuitaus process. Tha & many wit-
: | ' nesses you need to estabhsh your cu'cumstantxal case may wear down your jury
e and lose thexr attentlon The srgmt'ncance 01 thenr testlmony may be lost if the jury

puzzle Tell the j ]ury wbat it all adds up to 1et them see the big picture before the

k testxmony ‘starts. That 3 way, the Jury will not be distracted from & witness’ testxmony

3 4 wondermg why you have called him or what the sxgmfncance of his testimony is
7 ‘ | supposed to be Showmg that you understand the case tells the jury it can, too0.
, A second 1mportant functzon of an openmg statement is to create confxdence

| . i the ¢tate s case. Your confidence i in outhmng the case will be transmxtted to the
~ jury. You should be assertive, wnhout overstdtmg the strength of your case, showmg

that you ,beheve in your case.,You must prole,ct an objectxvxt_y m. your interpretation
of the case, hqw.eﬁgér, or be.accused of prosecutorial tuhnel-visiou. If your confidence

in the case 1s perceived as that of a reasonable 'ebjective person then the iury,

' vxewmg themselves as reasonable, ob;echve persons can more readsly adopt your

;{3» o mterpretatmn of the case and convict. o ' ' *

: e The next 1mportant functron of your openmg statement should ‘be to make
v_,,:,/»f“')/' the Jury concerned’ about your case, empathet.c to the vmtrm and punitive
e ///Jt,‘;\,i\‘ r\ =y Witnesses are real people and not chatacters ina play Show the jury that the v1ctxm

of thls arson, Jjs pot just another statxstlc, but a member of their community, a

[
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doesn’t understand that those thnesses are each providing a small pnece of the

: nelghbor. ;You went the jury to share the vxetam_s,gnet ,a_t his loss and his cutfage




thmg you say durmg the trial, even xf 1t S not ev;dence. ,

. .opemnﬁ statement in Amencan Junspmdence. Giyge you' ) vmrs'enough cred:€ toé,ﬁ.»

reahze whats going on‘ They wxil know zhat you’ ra trymg to outlme the case to .
them and the Jucﬁge has pmbab!y ]mt explameﬁ it to them m h:s opemng Iemaﬁ\s

Neve1 begm by te!!mg yoar Jury not to beheve what | »you are about to say

It YOu start by &elimg them; ”‘What 1 say .is not evxdence,‘at is only my npmaon
or view of the ‘evidence, . ‘ vou wﬂi be telhng them exacuy that The gutige has

‘already, toid Lhem ﬁhat don’t re~emphasaze it. You want thc' jury to: belxeve evez'y-""' '

Preser't your openmg statement as stbxy teller. Ee mt begm by savmg,

: “‘The State of Florada is pmpazed to pre&nt the testxmemy of witness ‘A’ of the :

’ Arson Investxgatlon Squad who will testify that-. . wntnessl ‘B’ ivll] then be ca!led‘ =

to testify that " Use a narrative form “John Smith sometnmes doesn’t sleep ,

toc well. The mght of July 17th was one of those nights. About 3 A. M Jahn

"

declded to get out of bed and get a glass of m k, and maybe read fm’“ whnie
When John went into his kitchen he just happe ad to look out the window across
his yard to his neighbor’s house. As he looked out he saw’a ﬂncker of hght on his

ne;ghbors .poreh, and a young man suddenly FUD aCross hxs yard anddown the

street.” Everybody loves a good story, and your jury is no dxff(“rem

Don t use- “legalese and don’ t use cop-m You are n\ot wntmg a brlef

w the District’ uour‘ of Appeal and you are not the dispatcher at &he police station.

your jurors are,anenher_ appellate ]udge,s nor police officers. 'I‘a!lk. to ‘:them as ordmary =




SO 3]
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’ rcntlzezxs m a lang‘uage ordmary c’ izens wxll camprehend Where tef'hmcai terms

[to them what they iean in common language

S oy o . ’ G @

: are essentaai to the case, expiam’

;}before you uge them . e

< i) W
bl 2
g2

‘ “ Understa&e yout case rather than owrstate it. If you are not positive you o
‘ ﬁ\‘ can prove a pomt beyond a reasonable doubt éant tell the Juty you will. When

L o you fail to prove 1t the Jury will § \tnxt looking to see what eise you pwmlsed but .

N dld not dehver. I you can prove)imme than % ycu said you would, the jury will

7 thmk your case as even stronger tham you saxd and- certam!y atrcmg enough
. S |

. : \‘
to conv:ct .

)"'

o

Wt

Fmally, do not waat umll vou dlre is completed to Sldi‘t thz .kmg abaut
SR 'your opening statement You sitould pmpare your opemng statement same *xme . N
| | pnor to tnal You shouid reheame it, remembet all the nnportant pomts you want

- to cover, and be abie to present it thhout usmg notes or cue-cards. Your ptevaazatwn

A4

: shows you thmk thls case is xmportant zmd that you want the jury to: thmk xt

s zmport.mt R R

E) S CASEINCHIEF o e e TR
' g After all the prehmmanes have been dxsposed of, the case wﬂlbe presented to

,/\%
‘the jury. Smce mest arscn cases usuall 4 mv%lve a great numbet os‘ thixesses, each
of whom wxll prov,ade a smali plece of the pua.zle t}xe presanmtwns shou!d be -
coordmated 50 as to show an orderiy deveiopmm\t of the cnme to mmumze )ury o

\‘r_

confusxon

Although tme and sequence in mesentatxon of ev:dence and testimony are

L of the: utmost lmportance in an arson case cm:umstantsal evxdence cases can be

f

- long and drawn out. Extreme care should be used keep the }ury ’s attention
focused on each piece of evxdemce and on. each thne&s pr“sented You shoutd
" “have, dntxupated this as™ you prepsred vour trial coutlme and the mvestlgamrs

and chemist’s testimonies. Their use af demonstrative evadence such as charts

sza el

photographs and the like and then; absentlom from the use of sophisticated,

technical terms w:thout explanatmn ax‘e essential ‘to mam&ammg the jury’s interest.
(e
Basncally, a Flonda arson prosecution wnli bé a three stage process. Fu'st you "

~ e B a misst prove that a fire or explosion occurred, damaging the specified structure or,

o

L




|n some cases, its contents Then you must pmve the f:re or. expiosmn was o
’ 'lfrthat the defemiant w,‘. R

; i mcendmry Ongln Fmally, ‘you must sho | ‘
A' “nSIble for the t’ite or explosnon As i all cnmmal cases, '"nue must bef_
o ’abhshed and the det‘endant must: be xdentlfned as the person ch ged; :

urally, each of your wntnesses must be evaluated m tenns of what he or ) ¥

she can - ot‘t‘er to prove the necessary elements 'I‘he dtrect exam ‘atlon 'o' the ~'

Gt
g

"w;tnesses should be desngned to ehcnt all - relevant mformatlon provtng those/
,”, , ‘ elements in a manner whlch enhances the j jury’s understanding of the case. ,
- Arson cases’ wxll consust pnmanlv of ctrcumstantxal evidence, especlally

- involving pmof lsnkmg the defendant to tlxe crime,

: BURDEN OF FROOF , o

° S To obtain a convnctlon in an arson case as in alft’ cnmmal cases, the burden

| ' of proof is on the state to prove the elements of the crime and lml\ the cnme to the |

: defendant heyoml and o the exclusxon of any reasonable hypothesxs ot‘ mnocence.

' »j‘ Hm\fevex, ,absolute proof is not required. Aecoxdmg to the Georgxacase of Smith

¥ v. State, 68 S.E.24 393 (Ga Ct. App 1951), it is nat requlred that the evxdence o

' exelude every possnbllxty or every mferrence that may be drawn from prove(l

‘-’vtatft.s in order to conviet. Rather the court noted at is netessary tu1 exclude all

&@w« hyp@theses of innocence which may be drawn from all the facts. &

reviewing court will be reluctant to overturn & conviction, eéen ene based entirelyv

‘on circumstantial evidence if it concludes that all the evidence was fairly received -

and considered by the jury. As noted in Knight v. State, 53 So-541 (Fla. 1910), -

“the weight e'f’ all the evidence is a matter for tliejulzy to decide; unless the evidenee

is not in;conslstent with all reasonable hypotheses of innccence, the conviction

:will stand. , O L ' .
. CIRCUMSTANTIAL EVIDENCE | _ o

, All of the e\?idence which is used to prove a case of arson must et contse,

~ be relevant. The Flonda Evidence Code defines relevant evidence as “evidence

tending to prove or disprove a material t‘act.” Fla. Stat. Ann. § 90.401 (West 1979)

Although much of the evidence presented in an arson case will be circumstantiai,
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erime, it too will be' admissible as relevant if it tends fo merely elucidate the

- (Fla. 24 DCA 1968).

cceurred, call the person who discovered the fire first. Extract testimony from L

RNV T

especially that evidence offered foé the purposes of linking the defendant to the

inquiry. 'Ca!ino!n v, State, 107 So. 360 (Fla. 1926} New v, State, 211 So. 2d 35

According to_Davis v. State, 90 So. 2d 629 (Fla. 1956), ci?cun&stantial evidence
cbnsists o «“prbof' of éértain facts and cirsmnstanéééfmm which the trier of facv:‘t:
may infer that the ultimate facts in issue either existed or did not exist.” Davis
stressed’ that the conclusion as to the uitimate facts must be one in which the
common expeﬁ‘gnce of men may reasonably be made on the basis of known facts
and circumstances. Davis at 631. Thus, the evidence need not be dispositive of the

ultimate facts in issue; it need only shed light to be relevant.

Circumstantial evidence has long been regarded as adequate to prove material
facts in issue in Florida courts, especially where certain matters, by theig very na-
ture, are shrouded in secrecy. See Orman v. Barnard, Adams & Co., 5 Fla. 528 _ o8

(Fla. 1854). The same holds true in a criminal context. Arson is by its very nature ,, : ";:»('__
shrouded in secrecy, and all elements may be proved through the use of circum- S
stantial evidence. Sawyer v. State, 132 So. 188 (Fla. 1931); Dodson v. State,
334 So. 2d 305 (Fla. 1st DCA 1976), cert. denied, 341 So. 2d 1081 (Fla. 1977).
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CORPUS DELICTI

" Bearing in mind that most circumstantial evidence will go toward linking

the defendant with the crime, your first step toward obtaining an arson convietion

is proof of the corpus delicti. In a Florida arson case, this simply means showing
that there was indeed a fire or explosion, that it was tha result of some criminal

agency, and that damage resulted.

LAY WITNESSES

~ Since the first element of proof involves showing that a fire or explosion

that person of the time, location, and physi'ca!\characteristics of the fire or
explosion. Although this lay witness can offer no o;;iiﬁan as to the cause of the

conflagration, his or her description of it will lay the groundwork for later expert
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testnmony \ R . S

e
o

It may be that the wigness who dlscovered the fire will have testlmony which &
would-tend to prove more éh.m the mere fact of a fire (if he or she saw the defen-’ »
d.mt in the vmmty, for mstame) In that case, his or her tee&smony may better
serve to prove another elemuxt and tmght Be re-ordered to avond ptesentatmn

of the motweearly in the trial. \ S N B T e

Proof of a fire, and possnbly an explosxon, may be elicited from the t‘ueflghters T o
responding to the scene. "In addition to establxshmg a basnc element reqmred inan
‘arson case, the firemen’s testimomes will be very unportant in terms of weather

i
condmons, physxcal charactenstxcs of the flre, and descnptxon of the})premlses at

2.

the time of the“fire. Recallmg >the “Cause and Orlgm Determmatlon‘l’ sectlon ot o A e 3 «
this manual, facis such as color of smoke and flame, intensity of fn'e, odor of fire, o ;;‘ | |
A locked doors and wxndows, holes in walls, etc will have been most apparent to “
those persons on thef'scene,~:,=A list of -possibie questions ;o be put to the first .

[ . o

persons — or first 'firefighters — who observed thé~ fire is included in the Appendix.

Elicit this information from them S e .

If phoiographs were taken of the ﬁre in process have these w:tnesses verify
them as an -accurate representatxon of the scene and offer them into evndence at
‘th:s time. You will undoubtedly use them later In your direct examnnatxon of

a

,the arson mvestxgator, but photos become relevant al: the first pomt in the trial

when theyb can be venfied and they should be admltted at ‘that txme For several

: excellent’ sources concermng the admxsmbxhty of photographlc evuience see . the Y

o g

: cltator at the end of the Appendxx to this manual.
1 Be very aware of potential pltfalls in any wntness eestnmonyqbetoxe ke or
she takes the stand. A skillful eross-exammer will be sure to point out mconsasteneles

. or omissions of relevant facts the wntness would be expected to know. For mstance
if a flreman has had a bas;c course in arson debectlon he would be expected to°
'check t’or locked or open doors. am:l wmdows, coior of smoke and fhme, and holes
j‘.m the walls or cenlmgs He sheu.ld also notlce the ‘people in the area of the fue and
lxcense numbets of cars huzrymg away from the scene. If defense counsel can show “
« the i 3ury that the w;tness failed to observe severa! Ttgy tacts it wxll surely tend to

- weaken his credlbnhty as to things he can testnfy to accurately.
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EXPbRT WITNESSL\ N o o ;

Proof of the corpus dellch of arson wﬂl be complete upon a showxng thd!
the ﬁre or e'(plosmn w:is caused by a criminal agency in Flonda a “willful and
un!awful”'act Fla. Stat § 806.01 (1279). ’lhxs can he accomphshed through the

expert testlmomes of the arson investigator and probably a laboratory cuemst

The 1mportance of preparing these wntnesses has alread\ been alluded to in the

“Pre-Trial” section of this. manual. It cannot be overstressed in an arson prosecution,
Unlike most firemen, who are lay witnesses, an expert witnesé in Florida will be
allowed to expres» an opinion as it is applied to evidence at tnal I'la Stat. Ann

§ 90.702 (West 1979). Although pxesentanon of expert t“stzmony is- limited to

'deﬁtermmmg a fdct m 155U 1, eindence that a fire is of incendiary origin surely falls

/
outside the common Jux(

Qualification of the

r's’ understandmg. Id at f§ 90.703 {sponsor’s note)

e

'arson mvestngators WJH be(unhke ‘that of mosi alher
esxtpert witnesses. Because most of the criteria for qua,hfy g as an expert in ar&on

mvestsgatnon is based on experience rather than fomal training, few < andards

.sxtuahons where the tnen of fact will be assisted in understanding the evidence or

uJ\

exnst by which their qualifications can be judged. As prosecutor, you sh\/flnw

analyze the charact?rxstics and schooling of your mvestlgator-expert, fmd out
what deficiencies may exist and explain them during direct examinaticn. For
example, a defense attorney may ask an investigator on cross-exzminatiori- what
published books he ‘has read or studxed Although the investigator may haue studned
pamphlets and papers prepmred for se;nbmarb they are not pubhshed books.

Defense counsel may also s&ress Lhe investigator’s possible lack of college education

or his faalure to take formal course's in physxcs chemistry or engineering while in
. 7

' coliege f .

£

To avoid embarrasment or worse a disquilification of the arson investigator

as an expert, get to know the expert’s background in the pre-trial stages. If deficien-.

cies exist, such as a lack of schoohng, which are potent:ally damaging to the
expert’s credibility, expose them on dxreet exammatmn and let the mvestlgator

dispel any notion that he er she is an mfenor expert wltness

Even though you run the nsk of bringing possible shortcomings of the arson

mvestzgat;or io t,he dthnlmn of defense counsel, never accept offers to stipulate




=]

- TRIAIS Preparatlon and Trra] of Arson Case 685 17576 (1972)

2 a . o

quahfrcatxons s It is quite hkely that it an offer. to strp}nl\ate is made, lxttle orf
- mo. attack will be made on the expert' quahficatmns on: cros-exammatron To

| ard/m the quahf:catxon of an arson rnvestrgator A4S an expert a list J/nt 1tems to .

be consxdered is. mcluded in the Appendlx to this manual See 19 AM. JUR

After the mvestrgatot has been duly quahfled his testrmony wrll go toward

provmg that the frre or explosron - the occurence of which has already been

‘ » estabhshed through lay testrmony — was of mcendiary origin. The fact that a

g

o been dlscussed in earlrer sections of this manual, proof of an mcendrary ongm of

 but als«; ehmmatmg possrble accrdental and natural causes of the frre. For mstance,

the state must show “‘that the fire dld not start from faulty electncal wiring, fur- E

- naces, gas rar?&es or other appliances.” Flynn, Proof of the. CorL Dehct: in |

Arson_Cases, 4 J CRIM LAW 185 186 (1954). To ehmmate these accrdental

causes, present evidence that- ail/pphances and wiring, were in good condrtron or .

//“\

| that the fnre did not originate nefar these danger spots The Arson Investlgators
' Checkhst located in the Appendlx, contains a section on cause and origin deter- o

: mmatron and should be used whrle preparmg an 1nvest1gator S testrmony Make sure

you have at least consxdered and accounted for all the rtems on the list.

Corpus delicti of ‘a crime must always be proven before evrdence can be‘
accepted which links the defendant to 1t Since the arson anvestlgators ]Ob is to
both determine the cause of the blaze and to ascertain who was responsnble for it,
his testlmony will concern facts which he drscovered concermng the defendant s

motive, t’mancnal srtuatron, and  insurzble mterest in the property damaged

: (Agam, see the Arson Investrgator S Checkhst ) W s

Theoretrcally, such evrdence should not - he introduced untd ‘the corpus

delicti has’ been shown However, courts have held that mtroductron of emdence

tendmg to prove the accused s guilt for purposes of provmg the corpus dehctl o
is_not_error. Holland v. State, 22 So 298 301 (Fla. 1897), State v. Afcom |
»’64? 1014, 1016-17 (Idaho 1901). - . R

. o N . . : ; .
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Vcnmlnal agency was. involved is. esentnal ~to._arson. To. renterate bneflv what haso. . ...

ST fu:e mvolves not only a “showing of facts which pomtto an mtentronal fire settmg. e o

" to the mvestrgators expertlse “Let the Jury hear, and be ~imprc:§:ed "hy,» 'the TR
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2(2) puor removal of furniture or inventory (admissible). State v. Berkowitz,
29 SW.2d 150 (Mo. 1930); and I
. ¥(3) evidence of a gontemporaneous crime which was covered by the fire

maémxssxble as'not relevant). State v. McCall, 42 5.E. 894 (N.C, 1902).

f In many arson cases, the testimony of a laboratory expert generally a chemnst
will jjalso be requued usually to show the presence of an accelerant. The sole
purpose of this expert’s testimony is to make relevant any evidence the arson.
mwzstngator submntted to the lab which in fact contains accelerant traces (e.g.,
pleces ‘of wood or furmture which may have been soaked with a flammable liquid). ~
The evidence will already have been identified by the arson mvestlgator, becomes

W

al imissible evidence upon the lab expert’s testlmony ’ ' 1
//
/7A list of predicate gquestions has been included in the Appendix.

Qualifying the laboratory analyst is much. the same as for most other expetts

; / CRIMINAL AGENCY OF ACCUSED
/ évidence tending to implicate the defendant with the arson may have been
/ presented while eotablishing the corpub delicti. Because the arson investig;tor’s
- testir;tony will reveal most of the evidence pointing to the defendant as the culprit,
i :especially in a circumstantial case, much of this evidence will be ‘presented before
all~ evxdence establxshmg corpus delicti is shown (e.g., before the lab expert’s

0

testunony) RREAR

MOTIVE
Inevitably, the arson investigator will have developex‘l" evidence which tends
to show the defendant’s motive for causing the fire or e‘xplosion'. Although motive
 is not a necessary element of proof in a criminal 'case‘, W'ashigg@rl Y. "State 276
So. 2d 587 588 (Ala 1973), evidence tendmg to establish motive is relevant and |
~ admissible. See generally 87 ALR. 2d 891 (1963). "

Cucumstdnces ‘which go toward showmg motive in a commercxal fire may

Y
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o 1890), Pcoplev Eaton, 26 NW. 702 (Mlch 1886) IR

mclude depleted mventory, an audxt of the books to show poor busmess con- -
dltlons, a. change in market rondltlons, a change in the nexghborhond character-
lstlcs, and overinsurance. ‘ e R '
e h a dWellmg fire suspected of bemg arson potentlal proof of motxve may be
revealed by physrcal condmon of the premxses (any structural defects), a showmg
that the house has been on the market ejther for sale or rent and that the owner i

. has had little success in movxng the property, ew,posmg a wxsh t‘o move from the

area;or, finally, evndence of domestic problems. ‘Hopper, ercumstantlal Aspects £
Arson, 46 J. CRIM. LAW 129, 132 (1955) L : ,
In Sawyer v. State, 132 So. 188 (Fla. 1931), evxdence of insurance held bv L

B _defendant 3 father was admxsmble as tendmg to show that the accused mtended to
bum the property so hls father could collect msurance proceeds Slmllarly, m Sha
; Rausch v. State, 159 So. 2d 926 (Fla 3d DCA 1964), ev:dence of motlve as well

as ot‘ incendiary orxgm of the fire, consrsted of previous experience of the accused
collectmg msurance claims for ‘fire damage Although the ev:dence was purely

,} cxrcumstantlal in nature, the court, found that “the only reasonable deductlon
! theret‘rom was the guilt of” the defendant Id at 927” See erhams v State
143 So. 2d 484 (Fla. 1962) (cxrcumstantnal evxdence offered. was madmlssrble to
prove motwe) See also Miles v. State, 36 So 2d 182 (Fla 1948), and Duke v. State
185 So. 422 (Fla. 1938) (e\ndence of msurance admnssrble to show motwe)

Famxly hostility has also been mtroduced as c1rcumstance to show gullt of
accused Clinton v. State 50 So. 580 (Fla 1909) Also, threats by defendants

' have been held admilsible in other states to show a" '
’ owner o(} occupant Hale v _State, 101 So 774 (Ala Ct App ), cert demed
' Ex parte Hale, 101 So. 775 (Ala 1924), Gamblev otate 99 So 662 (Ala. Ct. App_.;u

- 1924); Hams v. State, 88 SE. 121 (Ga W . 1916) Although it has been

FRmmao

lllg wnll toward a bulldmgs

‘held that threats made may be too remote to be relevant as competent eﬂdencer 'k e

to show motive for&reasons other. than tlme/, lapse Spnngs v. Commonwealth "
248 S.W. 535 (Ky. 1923), threats are generally held not to be dxmxmshed by the
| penod of time between the threat and the arsonous act The wenght gwen the e
" ‘threat may be affected however Commonwealth v, Qumn, 23 N.E 54 (Mass |




Naturally, the defense may’ offer evxdence in rebuttal to the prosecutlon s clanm

3 o - of motnle to commlt the cnme charged Specnfxcally, the accused may show that i

other persons had a like motwe for commxttmg the arson. He may not, however, _
name the persons alleged. The defendant may dlSO mtroduce evxdence whlch mdy ‘

tend to explain mcummatmg evxdence Gardner V. Commonwealth 289 S: W 1087

- {Ky. 1927). It the defendant seeks to’ mtroduce e/v;'dence of fnendly relations

between hxmself and the owner or occupant of tﬁ//ﬁ‘\rned propetty to dispel i

accusatlons of hostnllty, he must give a time reference to show this want of motwe o

9‘3

~ Moore v. State, 103§ w 188 (Tex Crim. App. 1907) L i

13
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' CONFESSIONS » N

W

If a confession is ohtamed from the accused, it is admxsmbl\to connect hxm e

t.ﬁ

or her to the crime. However a confes\uon alone is msuffxcxent to estabhsh that the '7 S

crime actually occurred. The corpus dehctx must be estabhshed by n.dependent

, emdence ‘which corroborates the confessron Hodges V. State, 176 So. 2d 91 (Fla

1965); Dawson v. State, 139 So. 2d 408 (Fla. 1962). See 7 ngmore EVIDENOE - ;]

~N "§"2071 (Chadbourn rev 1978); 127 AL.R 1130 (1940), Flynn
) S ‘, o Corpus Delicti in Arson Cases, 45 4. CRIM. L\AW 185, 189-90 (1954) ;

b s
One commentator pomts out theﬁlmportance of thls rule of endence wlnch

: e:tend to let down once a confess;on is obtatned He stresses the xmportance of a

\

iE ‘-i‘-__ o the corpus dehctl _— wnll be provable through \\"orrohoratmg evxdence Hopper,« o

S ArsonsCorpus Delicti, 47 J. CRIM. LAW 118 (1956\)

of proof problem albent one of great 1mport Although ‘most courts hold thatv
\\should be mtroduced fll’st e

corroboratmg evxdence estabhshmg the corpus dell’ |
S
it is not necessary to prove the corpus delxctl beyon,

- . the confessnon is admltted If suft‘xcxent mdependent ience 1s subsequently Lo

presented whnch tends to show that a cnme was comm
-be admxtted State v, Allen, 335 So 2d 823 (Fla 1976)
'182 (Fla 1948)\\Addltxonally, m Anthony v State 32»

| ', court held that altllough the cont‘esslon was proft‘ered'}»v

sho\uld "be: passed along to(\ our arson mvestxgatm He notes that many mvestlgators e f '

'1mmed1ately revnewmg the avaﬂable evxdence to assure that. the cnme xtself — ®
The mtroductxon of a confessnon as substantlve\ evxdence is basxcali*' an orderf. o

la reasonable doubt beforef‘

“the confessnon wxlli:'. i







‘ s ’euch that lt reaches the level of legal msufﬁcxency rather than Do ;'
';‘_factual msufflcxency, the court must dn'ect a verdnct Delgado V. State 319 So
| ;;2d 610 (Fla 3dDCA1975) B

The cour tnust construe every aspect of the state s case in the most favor- i

"' ~_‘able hgh,\ oncewabie under the facts of the case In ether words, the state must
3 ‘get the benef:t of tbe doubt m construmg the e\ndence Thns is unportant m; '
dnected verdxct motlon, for the defense wnll attempt to substx-l‘

; ...T’xespnndmg to o

' ".:.tute the ]udge for the 1ury Not on!y must the ]udge not substltute his Judgment' S
for that of the Jury s, he must aetually gwe preference to the state S evidence in
evaluatmg a motlon for a dxrected verchct If there is any way the Jury could teturn

-:':a vexdlct of guxlty under the law they must be gwen the opportumty to doso

K your case s clrcumstantlal and most arson cases are there is a specxal

"'{‘v‘standard by whlch your evxdence wx]l be evaluated Your evxdenee must be con-

W dﬂsnstent wlth gmlt and mconsxstent wnth mnocence, and you must exclude every‘-,k |
. L reasonable hypothesns of mnocence The judge must grant a dxrected verdict if
o S you have falled to e'iclude any reasonahle\\hypothesxs of mnocence See McArthur
| . A Nourse 369 So 2.d 578 (Fla 1979) Your argument of course, is that any'

suggested hypothes;s ot mnocence would be “unreasonable” under the t'acts of

‘ the case. Remmdl ‘ he Judge that whether a partu:ulat hypothesxs oi mnocence

el One of the mmox benefxts of the 1979 revnsmns toj :

4B-13
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"GC‘,‘GSINGARGUMENT ‘ RN e e R
Closmg a!‘e\lment has a, strange mystxque wnth tnal attorneys. Certamly 1t 15‘ S

: : as xmpassxoned pieas and stxmng f'arguments fxlli
Sl 1mportant part of the trxal howeve

iy own self-nmportance if we thmk s0. Perhaps'_ the clos

f.opportumty te exther remforce or. change the ya r

LN

% Chapter 806 mll be the ablhty "Jof the prosecutor to get the case to a Jury Hope-;;'“f - "

vwn expenences w:ll bear thxs out

e _the most exﬂtmg part of the trxal for the lawyers, havmg been esentnally spectatows: f v
G kj : ’whlle the mtnesses Were m the hmehght 1t xs thelt turn to. take center stage and'k 1

s command the Jury ’s. attentlon, Tt is undoubtedly the most dramatxc part of a tnal '

he- axr Whether it 1s ‘the most )

your Oppor:tumty to show the ]ury what ver | ct they should reach but rather an" B "
ct they have aheady reached In %

' thxs way, closmg argument mey be your last chance to lose a case xt‘ you are not

‘ careful Creatmg a reasonable doubt is easxer than remoymg one.

Your fu'st ob;ectwe in closmg argument 1s rev'ew thle a jury may have been‘ :

qutte attentwe durmg the trial as a whole, nobwy can be expected to pay attentxong i

: v‘ ':to aId the detads m the testnmony of all th wntnesses It 1s your responsxbxhty in :
closmg to know every xmportant detail and condense the many hours of testxmony'
o mto a few mmutes of hlghhghts A tnal is somethmg hke an easter-ogg hunt some-;':f :
;"where m the dee fleld of testnmony can ‘be found the few Vital pleces of evxdencef . ’
s you need the jury to gather t‘or a comnctxon You as prosecutor must gulde the - AR

: 'Jury to. that evndence in your closnng argument

Havmg pomted out the unportant evxdence to the ;ury, you must then‘

-'thk it together and lmk 1t to the defendant These connectgons are the essence"* SR

_""ot’ your cxrcumstannal case As you dxd m your voxr tdzre and openmg statement '

- you mus,; stress the rehabmty ot cu:cumstantlal e\udence Don’t apologw for |
presentmg 8 cnrcumstantlal case. he proud of 1t' Tell the jury that you are notj
) }relymg on the fra:ltxes of human eyesight hea.rmg and memory, tel. them in-

' '» ,'stead yﬂu ate relymg on colds“ objectwe facts to prove your cas.. Show the

,a
3y h e b b e g g R uam e, .‘y...
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45" questxonable We may be overstatmg our{, o

'argument is not really L
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i : otress the expert testxmony in your case It wrll probably be uncontroverted

wummpeached “evidence. Point that out Tell .the ]ury that you have proven by ,’

" sclentxfrc analysrs how the frre occurred and how the defendant is connected to .

the ftre Challenge the defenise ' to contrad‘ct your experts they cannot do 0.

If you have used the testlmony of an accomplrce or co-consprrator you

‘must corroborate that testxm\y oy mdependent evrdence Show the ]ury how
you have done so Itemize th corroboratmg evxdence to the )ury for maximum

xmpact Antrcrpate defense attacks on_your accomphce witness. Point out that

. the accomph-.e was the one, person: in a posxtron to know the real truth ‘he was

. there when it happened Remlnd the jury that you did not select the accompllce
as a witness; the defendant did when he committed a crime in the presence of the

o
accompllce He was not the state S fnend he was‘the defendant’s. It the accompllce

is made out by the defense as a low-hfe character tell the jury that tells them I

omethmg about the defendants character. Blrds of a feather flock together
as the saying goes. However, be careful not to vilify the defendant
A defense lawver will often try to narrow the jury’s focus to. the credrblht}

of the accomphce Discrediting the accemplice, the defense wrll urge acquittal

your corroboratmg evidence, your sc1entrflc evidence, and everything els'° be have,

The defense may wish the jury would overlook all . the cther evxdence but they

cannot. -

If you have tried. three cases, you have heard the defense lawyer tell the j }urv

“you can’t _guess, a man rnt.:o prison.” Your response should be that they won’t

~ have to make a guess. You\ have given them testlmony “and evidesce which their

- common sense tells them pomts to the defendants gudt. Usmg common sense "

in carefuliy evaluating the state’s evidence is not guessmg

Along sxrmlar lings, you can expect the defense to” argue that the case has not
k been proven “beyond a reasonable doubt.” There has never been acase prosecuted

‘whrch did not have some doubt as tosg M\me aspect Gi RRr te case. Rommu the jurors

in-your closing that as the judge wxlf instruct” them the state need not prove

every fact in the case heyond a reasonable_ doubt only the matenal elements ‘

of the offense. Tell .the jurors what those elements are and how- you have proven
& . o] .
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on that basis, as if the case hung on that point alone. You must remmd them of '
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* must have some doubte about the ‘case. He wnll try to equate reasonable doubt

: he any dlfferent from everyone else, Theu' common sense ‘will tell them what

© it is thie. t'act cnmmals act umemonably which"causes them to be ultlmately cauglht S |

- atsomsts motwe mgﬂettmg the fn'e Don’t neglect to cover this poxnt thh the
QRIS lly, try to use some’of the words and termmology of thejm 4 mstructlons ,

- with gmlt and mconsnstent with Innocence ki that ‘your case isa well-coan%vted

; repeatmg your closxng argumen;, re-emphasmng your pomts and effectwely

: them Tell" them that if t‘xey ‘believe those elemenis ha:ve been pxoven, they

mterpxetatxon ofothe case is’

it is not an element of proof Pyromar‘ ia 1s u'ratmnal but |t may explam th

A gwmg the wenght ot‘ law to. your closmg

SR

v . : ; 2
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must return a vermct of gmlty, whether they belxeve anythmg else about the case

%

or not: oo )
D()h’t let a defense anyer mtxmldaie your Jurors mto dcqmttal He’s going
to prey on fheir conscnences by tellmg them that they can’t guess the defendant

into prison, that he will be loeked away for 15 years ‘of his life, and that they

w1th certamty - dox: t. let Eum’ You should have laxd the pmper foundation

at voir dire, which you can now remmd the jury of Remmd the jurors that they g
told“you ‘they wouid not hoid the state to proof by- certainty, and that they <
understood a reasonable doubt’ meant a doubt with a good reason. Nothlng .

in human affairs™is certam, nobody is perfect, -and you don t expect them-to

is teasonab]e to beheve and what is not:. e

Ry way of pursu;ng this pomt defense lawyers often tell the Jury your

¢ unreasonable, that nobody would do thmgs the

way you have suggested and that your mterpretatxon 1s 1tself a reasonable doubt )

Cnme is unreasonable however and criminal behavuor is unxedsonable behavwr, E

In terms of motwe however most arsomsts act reasonably or at least

=

explamably” and you must be prepared to azgue motlve to the ]ury, even though :

jury; 1ts somethmg they mll be thmkmg about SR ‘\ o

i
svye

m\Vﬁ’ur closmg Te!l rhem, for mstance that all, your evxdenm is consxsf.ent

!

chain ot clrcumstan T s,” and that i the jurors wxll just “use theu' common s«.nse, kS

*r‘}\ %

tiey .use in thexr ewrydéy affairs,”" they will t‘md the

oy

the same common Sers

hen the Judge mstructs the jury on the law, he wxll be
-

defendant gmlty The, :

(A
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) yuux' best resource.
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= . Of course, your own sknll in_closing argument will be éeveleped from the
o= expenencea in yeur local Qourt What works m Qumcy may’ not work in Miami,
and vice-versa, Your knowledge of the local community and,

o

its jugars is, ultimately, . .

Frarwines

4B—*_
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o is reqmred to prove and on the necesnty of proving thcse elements beyond a . :
Qreasonable doubt See Hall V.. State, 83 So 513 (Fla. 1919) If a confessmn xs:.
'adtmtted m the cas», a cautlonary mstrucaon on the weight it xs to be gwen laé

' ‘“,-.mandatory Hamson v. State, 5 So. 2d 703 (Fla. 1942) Ina cncumstannaa case,

SN

JURY INSTRUCTIONS

T

’ It has been said. thai peopie rémember best what théy hear' lasz. If this is V

&rueg the mstructmns to the jury at ‘the close of a trial merit spec:ai attention.
The Florida Standard Jury Instructlons are a cﬂmpdatxoa of standardxzed

' mstmctncns prepared by a commitice and-zpproved by the Flonda Supreme Court.
They are designed to ensure umfermlty and objectivity in the instruction process. . -
Inevitably, however, they do so by generalizations whxch often do not reflect the

needs of your particular case. ‘iin recognmon of this prob}em the Fionda Rules of

Criminal Procedure ptomde for submmon of special mstmctxons from counsel

/  under Rule 3.380(c). | |
At the end of :alI testlmony, OF sooner, the court w:ll call a chargmg con-

ference m chambers to review with, counsel the standazd msi.ructmns the court

P

’ will be gmng and t(b recewe any special instructions counsel may offer to the court-
Any submitted msiructmna from the defense as well as the standa:d mstructxons ,

" the court mtends to give, should be closely scrutnmzed to ensure that all mstmctxons. w
0 ~ which must be gwen to the jury are mdeed gwen ,
, In every tnal certdin mstmct:ons must be given asa matter of course. The',
”court must mstruct the jury on “the law of the case.” FlaRCnm.P 3390(a) o

| - This includes instruction on the matenal elements of the ot‘fense wlnch the state

usuch as most ‘arspn cases an mstructxon on the welght of cucumatantxal evxdence

and how it is to be received i is reqmred McCali v. Stat;e, 156 Sa, 325 (Fla. 1934), ;

Lee V. State 362 So 2d 692 (Fla. 4th DCA 1878) {an-arson cm) Newscme v

 State, 355 So. 2d 483 (Flas 2d BCA 1978? This is only mmdated }n to:auy cir-

cumstantial cases, however. Leavnﬁe vnSta&e 14780. 889 (Fla. 31933), Bogd v. State,
122 So. 2d 632 (Fla. ist DCA l%ﬂblm oames wheve an /Oaccemphce test;ﬁes

uamst the defendmt an mstmetmn on accomp!:ce test:mm\g/ns zoquued Johnson '

v. State 25 So. 2d 801 (Fla 1@46)
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Lesser included offenses. must be instructed if they fall under the guidelines

* of Brown v. State, 206 So. 2d 377 (Fla. 1968). Brown is the definitive statement .

on lesser includeds. Four categories of lesser included offenses were set forth:
1) Degrges of t‘he‘ charged offense
2) Attempts
3) Necessarily included offenses
4) Offéilses included by the evidence.

As to category 1 or 2 offenses, if such are crimes under the Florida Statutes, thev

 must be included. Category 3or4d offenses must be mcluded if they can be derwed

from the chargmg mstruments allegatxons and sufﬁcnent proof of the offenses 1is

adduced at tnal to support a conviction thereon. Stated another way,. “the probata

must conform to the allegata.” Gilford v. State, 313 So. 2d 729 (Fla. 1975).

Other jury instructions are permissive rather than mandatory, and depend upon
the evidence developed in the trial or a special request from counsel. Any fact

proved by competent evidence may be the subject of a special instruction. Polk v.

State, 179 So. 2d 236 (Fla. 2d DCA 1965). Hgtvever, special instructions relating C

o,
to a defense theory supported by competent evidence need not be giver if the

standard jury instructions adequately cover the defense theory advanced. Carrizales

. State, 356‘ So. 2d 274 (Fla. 1978). Although the language of Fla.R.Crim.P.
3.390(a) would seem mandatory, it has begh held that instruction on the penalty

for the offe\pse charged is within the discretion of the triél judge. Johnson v. State,
308 So. 2d 38 (Fla. 1975); Cuba v. State, 362 So. 2d 29 (Fla. 3d DCA 1978).
Also, the court need not instruct on the penalties for any lesser included offenses.
Mitchell v. State, 304 So. 2d 466 (Fla. 3d DCA 1974). |

Specially vrequested instructions are generally within. the discretion of the trial

]udge Only where the failure to glve a requesmd mstruction is construed to be

fundamental error under the particular facts ot‘ a case will it warrant a reversa!

of the convxctxon Williams v. State, 247 So 2d 425 (Fla. 1971). Requested ;
msttuctxons gomg to the credibility of a partncular witness’ testimony are properly ,
refused as mvadmg the province of the jury. Hall v, State 83 So. 513 (Fla. 1919).

v Due to the 1979 revisions to F londa s arson statute new standard mstmctlons;

on t’xrst and second degree arson and on fwe bombs must be developed The sub- o




stannai changes from the o!d statute tender most of the old mstructwns mapphc-
’ able, mey do not recognize the reduced pmof :equxrements which. are of great
advantage to the pmsecutor Urtxlﬁsauch time as stnndaru\mstructlons are developed

for new Chapter 306 the® courts wxﬂ have to create th&n own mstmctzons

Suggested: mstmctmns on the new arson statute are mciuded m the A.ppend;x0

O()

. of this manual for your consideraton or for submission to your trial judge.

<

[a)

POST INSTRUCTION CONSIDERATIONS

- At t'ﬁe‘» point the jury has received the ‘case and retired to-deliberate, your

24

prmcxpal concern will be waiting out its verdict. Hewevez, it should be noted
that even at thls stage of the trial issues may arise which could atfect the out-
come of the case, particularly at ‘the appellate level ° .

Rule 3. 4{00 Fla R.Crim.P., speaks to the materials the jury may take with them

when they commence their dehberatlons Those include: a cupy of the m«ixctment

=

or mfonnatxon, verdxct forms; jury mstructwns given; and items of physical
evidence adm;tted in the case. Note that the langauge of Rulé 3.400 is permissive

and not mandatory. The discretion of the trial j‘u“L&ge‘ﬁ“#ill control. However, if the

o iury requesis a copy of the instructions given and the court summarily denies such

'-}f'request thhout notxce to the defendant and both counsel, or without their pre-

: sence, 1t may be prejud&clal error. See Isleg v. State, 354 So. 2d 457 (Fla. 1st DCA

1978) (Generally any juryf"equest a,ftex: deliberations have begun must be received

i

“in the ptesence of the defe.:c? int an( ‘

' court must nge complete mstruct!ons on that subject See Heng v, St..te«_ 359,

| So. 2d 864 (Fla. 1978), Hedqesv State, 172 So. 2d 824 (F!a 1865); Faulk v. State
S 296 So. 2d 614 (Fla st I}‘CA 1974). Thus, if the j Jury requests te-msttuchon on hos
" -'one eIement of the charge the court must fuuy xe-mstruct as. to that element
i ’It need not completely re-mstruet on all elements ot’ the charge, however See e
= ;Y‘antow v. State, 338 So. 24 553 (Fla 34 DCA 9%).

If your case mvolves tape s_’

attomey and the prosecutor). Note also '
. that xf the jury is turmshed any mstructxon they mus be furmshed all mstructions

e de ndant these may bhe and .v i




_ = " . oo’ 4 o
Q& i
I\ | N
o [¥] J g @ : B o

should be, sent. with the jury in dehberatnons as,summg they were received into -
"evidence. You may not however se.nd «transcnpt of the statement Sce Waddy v. ‘ N
o State 355 So 24 477 {Fla. 1st DCA 1978). If the tapes were not mmally sent back
2 e with the j jurors, and they subsequently request to hear them, the tapes may be sent -

back to the jury Jroom witiza recorder to play them The jury need not return to

<

the courtroom to hear them. | . : S R
If the jurors cannot agree as to the substance of a \yitnes%’ testimony, they may |

:nD’c’:;sk the witness to repeat his testimony, nor may they ask the judge what the

%

.
witness actually said. The proper progedure is to have the court reporter read '

&

back the testimony from the stenographic notes, or play back the tapes of the
testimony if it was recox;ded. The witness’ testimony should- be repeated ‘in whole. i R ;'

© Finally, make sure there is no improper contact with the jurors during delibe- o

rations. The sanctity of the deliberations is held high ‘\\

courts, and if someone
should improperly contact a juror or attempt in any way to influence his or her

decision, a mistrial will iikely be granted. The person most likely to cause a problem

[

in this area, surprisingly, is the bailiff. Bailiffs know better than to intentionally do

anything impxbper but they may do something improper inadvertet;‘xly. Often a )

Juro: may cause the problem, by 1dle conversatlon with the baxllff during meal t:mes,

o]

or breaks, or by volunteering a remark about the case to whxch the bailiff may
Quite naturally respond It’s hard to fault the bailiff when this occurs, and certamly

you can’t act as watchdog over the bailiff and jury. About all you can doi is caution

the bailiff in a dlplomatlc way, and hope the me&w’iﬁ gets through For the o

- implications of a bailiff’s remarks to a Jjury, see McQuay V. State 352 So. 2d 1276 q

- (Fla. 1st DCA 1977) and Holzapfel v. State, 120 So. 2d 195 (Fla 3d DCA 1960). N

Wt
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| SENTENCING

It you have reached the point where you are concerned with tl sentence

to be unposed on the arsomst - congratulatlons' You have done your job well,

Your only remaining task is to see that an appropnate disposition is made.’

Of course, the matter of sentencing is m the sole d\scretlon of the trial judge

Your input. m the sentencmg ptocess is not to be overlooked, however. Your vehicle
for sucﬁh input is the pre-sentence’ mvest:gatlon (PSI) ‘pro.,\nde,,db under Rule _3;.710 :
Fla.R.CrimP. Rule 3. 710 provides that the use of the'“PSI is diScretionary with the

trial judge except where the defendant is undex; 18 years of age or has been con-

‘ ,v1cl:ed ‘of a felony for the first tnme In thoseacase%the PSI is mandatory if the court

contemplates a sentence other than probatlon , N
If the defendant should seek to waive PSI or if the court of lts own motlon :
waives PSI, your ‘best opposmg argument is suggestmg that the court should have
the® beneﬁt of a complete mvestlgatxon mto the offense, that there are. several
agencles mvolved and that the case presents a complex factual background whnch SRR

| can only be brought out fully and falrly through a PSI Hopefully, the court wxll o ;
| Once the PSI has been ordered you should contact the probatxon offncer

- who wnll be preparmg it. Tell h1m you wnll be makmg a comment and wdl hav




statute Theh urge the coart to’ unpose ‘a sentence conslstent wlth the sevemy

o

.

o

oftheoffenseandthefactsofthecase P IR ’ - e ,'

o,

 The greatest mcentwe to the arsunm remains the low risk of detecuon dnd

; pumshment When arson ceases to be a safe bet, we can look: t‘or a declme m the

D o0 b

mcxdence of axson. Effectlve prosecutxon and certam pumshment are the meaﬂs to
~ that end.

s
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L ,v:r,{(s) Beneflcla[y of: msurance polxc

B (5) Has the bmldmg changed hands more than once m the le\a\st two R
(6)Are property taxes and bllls relatmg to property pard" .
Wasthe bmldmg rental property" e , 8
(1) Was it rented or vacant at the tnne of the frre"
L (2) f»WWWere rent payments current'? : R k
| (3:)':/’ Was the property resldentxal or. commercxal" f e
SRER '(4) What were the terms of the lease, 1f any" S
i 2. k ,Condltxon of Buildmg e “ O
o ‘;Defects before fire? f " T :‘ Ly :
5 j_Has the burldmg been up for sale‘? (Offers and askmg pnce)
c | e
g (1) Recent trends (mcludmg zonmg changes)

General condltxon of the area"

.'f*,lnventory of contents from owner (check agarnst the photos) -

1) 0wner-prepared dxagram of Jocatlon of furnlture — valuable
(2) Was anythmg removed from the burl{l:ng bet'ore the flre"

_ Check mto recent burldmg and houSmg msPechons H,
RN 0 O Buxldmg code vnolatlons? L S

» ‘ (2) Was the bmldmg COndEmned‘7 o
. vInsurance :

: ;,}Was burldmg msured"

‘Narne of Insurance Company andpohcy number -
" ‘zl';,)(l) Name of msurance agency and address
4, (2) Dates of pollcy (mceptxon an lapse
A .“"‘:"(3) Amounts of msurance (bulldmg,
) (4) Person who approved pohcy

,b Monthly payments? (Are they current") Paxd to ‘wi om"

::V';c Relatxonshlp between current owner seller and mort agee;.“

DV'

fo [ZIE

Dol

: ‘v‘,‘ObJECtS (rf owner occupxed)

;""After the frre" o RRE

tents, business interruption, ¢




f,“ b Any evndence ot‘ ;false 'statements‘?: : ‘»‘D\\'

) Has the. ii’ns/;;j{'ce_ ,co '““ ny mvestxgated th

et
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' f Locate mtarior partltzons.

- Locate ‘objects and furmi:ure thmughout :

*

o Qbseave heat Tine.

7Indacate path of travel nf fxre, heat and smoke “-naturai m: unnatumﬁ
. i ( L

LA,

Fire deveiopment - namal or a:.ceierated

Determme pomon mvolv.ement

: Absence of furmture pnetureq, etc

»

rLaaent prmt possxbﬂ;t}, (below heat ime)

Character of char pdttern, »depth flash ove;, hsgh low dmp eimm ure

.

e

.,-‘possxbzhty SRR | S
'7‘10 Fhre almed at destructlon of records e : R

1L Werthle&s items subshtuted for va!uabie xtems

POWT OF OREG}’N SECH AND CAUSE AND SOUBCF OF IGNIT;ON
1 i _Smgle. e '
2. Muitxpie._ ;

AL _Gnmnnected and szmultaneoﬂs

B ;.Pnncxples of heat transfer appimatmn

'{1) Canvectmmheat partzcles m matmx&

: .(2} -szdueﬁwn-darect ctm act sehdumuxd-gas{ L

(3} Raﬁaatxen-dmef*t line to ob;ec».

3 Flammable hquid aa.ce}ex’ant

Odor ef petm!eum pmdwcz

' Fioor or ficﬂr covemag bum pa&tem

. -Fiooz ahar greatex than cekag c!;

,Sam‘ of eaxfh under cnspect ar a

qumd under baseboard edge in eraé:}ts; m ﬂom’

A
B
C
D
E ,‘ZSpanmﬂf of conczeﬁ;e f!om:mg
ey
G
H

. ‘r-fBoétom ecige -'of dcmr '

o V'Explosmeten :






Mg

Persons’ or cars in area.

Last person to leave and depariure time,
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» CONSENT TO INVESTIGATE FOR FIRE CAUSE

L‘ R e : _ , the
- {name of person giving consent) ;

‘ g - B o af',aﬁ g .
“{fowner, tenant, etc.) ' S - {type of nwlding, venicle or
. ) : vesse])

located 1t L ‘ .
" {‘com;ﬂ_etﬁe address — ncluding city or township)

2

[&

do hereby freely and

v'oluntari!yv give my consent to ) of the
(name of official}

or his designate to examine
{depayiment) N

T

the above-described premises for the purpose of disc,ﬁering and determining the
cause of a fire which occurred at the abcve-desczibe«i\bremises on

Eadtes )
. I hereby further give my consent to the afavemenivaned

o

. Persons. to remmove any and all items, which may be relat;ed to the came of the

aforementioned fire for further examination, analysis and’/er testing,

0 (Signed)

o ’ (Witness)

Sy
o

et S e e o e et o e 8 e s mnn % ey S i gy o

~
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| L »- ‘ IN THE CIRCUIT COURT OF THE.
, . .o JUDICIAL CIRCUIT
srATE OF FLORIDA - .
‘ COUNTY OF
AFFIDAVIT FOR ADMINISTRATIVE WAREANT
BEFORE ME, (Judge) , perscnally asrbeued' "
affiant, (Name) ’ o a (Position)
with the ___(Agency) _ Department, who first being duly
= sworn makes this affidavit in support of the issuance of an adminjsirative warrant,
and, on oath, says: . |
1) Florida Statutes Section 633.03 provides for the State Fire Marshal or his i
1o agents to conduct an investigation to determine the cause and origin of every fire in
g the State in which property is damaged or for which there exists probable cause to
believe the fire was the result of carelessness or deszgn
T 2) That a fire occurred at *
0 ) : : (Briefly describe property to be sesrched; include the address snd *
. {ime and date of the fire and comments'on the occupance sud/or o
1 (Cavear: %ﬁ%ﬁﬁﬁf?ﬁoﬁ‘eﬁ s U legel duscription of
§ , property rather than street address or a‘la.-sct':hea%ai ation and pre- .o TEy
mises with-particularity.) - ,
0 . and the cause of the fire is presently under ”invlestiéatmn.
3 oo 3) The affiant believes that for the purpose of public safety, so as to prevent :
such fires from re-occurring and to ‘pm»fide information for training of public safety ,
* perzonnel, it is necessary to demmme &!;ecaune and origin of the aforen;eationed .
: ? fize, o o A ‘ :
] 4} Affiant believes the only effective means and mathod for determining the
csuse and origin of the sfommeatwned fire is to physicaily enter the premises, R
% f o ’ 'mmm the promises including the photography of same and, if necessary, remove o i |
: R samplu of matemk that may be connected to the cause aud crigin of the fire for _ T
i 4 ' iun;‘*ef mmtaon. analysis and/or testing. o :
P WHEE\EFORE the affiant requests this court to imue an admmzstntwe ]
f 3 _ | a " ‘ ~ é . . : .
i o T . | o



; 2
\\
\\\_//f

wmﬁ for the puspose of permitting affiant and other fize and law eafmrmcnt

@memk, aammb&y necaseary to conduct this investigstion, io enter the afore-

mmmimmfwtbepm of dstermining the cause and origia of the

agwmé fire. Said eatsy or entries will be made _(describe when)

with whateweqmmmwmm to make an mmt:xamfexsmdanmoa

(Affiant)

Sworn and subseribed to before me, this day of , 19 .
oy | _
= - County / Cireuit Court Judge - /.
:;\g ) : ) //,// :
e )

a
i
. : | d
5 : - y =
%




. ¥ THE CIRCUIT CQURT OF THE
\ . : i JUDICIAL CIRCUIT
) BN ENDFOF COUNTY,
‘ STATE OF FLORIDA ) a o
‘3 COUNTY OF . -
P ADMINISTRATIVE SEARCH WARRANT
B . TO ANY FIRE AND LAW ENFORCEMENT OFFICIAL OF SAID COUNTY:
THE ATTACHED AFE!DAVIT having beer sworn to by the affisnt,
° before me this day, based upon the facts stated therein, cause having been found, in the
4 : " name of the State of Florids, I command that you enter the follswing described place:
’ located at
& in - County, State of Florida, to locate the point of
origin and determine the cause of a fire that occursed therein on ___ (Date) . .
"You are authorized to enter, insepct, photograph and remove samples of material, which
| o mszy be conpectaed to the origin or cause of the fire for fmtiaer‘exémimtion,, a.qélyﬁx,
L 7 -) and/or testing. Said entry or entries will be made ___{Describe whep) ' ,
with whatever eguipment as is reassuably pecessary to complete tie examinsiion to
determine cause and origin of this fire. V , ,
WITNESS my hard 2nd seal this. day of __ 1S
County / Cixeuit Coust dudge
o ,
©
%
@

> CL et o N
e i n
4 e s 96 o AR e
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" RETURN TO ADMINISTRATIVE WARRANT

STATE OF FLORIDA
COUNTY GF

1 HERERY mm AND HETURN that by vistue of the within szorch
warmant to me dvsetad, § beve soarched for thoso ems of shvsical evidence
related to the m&a aud canse of a fire, ot the place therein described:

{Uzn one of the following.) -

1.3 Awpd thet I have zuch items of physical evidence related to the origin
and comse of 2 ffm before the Court deseribed as follows:
{

{List 2z describe or attach separate inventory page if needed.)

2.3 L thet I huve been unable to find such items of physical evidence
reletad to the origin and cause of a fire.

Signed:

{name)

" (depamneug)

, Florida, this.

day of ,19 .
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ADMINISTRATIVE WARRANT INVENTORY

. A - , in the presence of

BRI S

s

, 8¢

| County of . ' , State of Florida, did seize
' B the following itemz from the above described location, on
;19 .

B ‘
g
e
4 e
f
W
@ ES

[A)

Dated:__ . . 19
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IN THE CIRCUIT COURT OF "ﬁ@
SUTNCLAE, CIRCURT
INANDFOR . COUNTY.

SPATE OF FLORIDA
COUNTY OF

' AFFIDAVIT AND APPLICATION FOR SEARCH WARRANY

BEFORE ME, . R
1 in and for County, Florida, personally aiapewed the affiant,
% » who first being duly
1A v sworn said affiant belisves and mw@n to beliovs that 2 certain {?&hmie) (premises)
located in . . County, Flozida, dessribed as follows:

E | {Deueyibe %E&e sivucture and its componenats, e.g.: a four room
o E spartment, &w} floor front of a multipis aﬁwe&img,
|

, garage, ,ete, Doecribe vehicle or boat as to make, model, year,

. gevisl ﬁmhﬁ zmé photo whers poseibie. Give extremely detailed
i %w@tﬁ;ﬁﬁﬁ t6 the location, from a well-known reference point in
R,

v Being the {%ﬁm

4, regisiersd) {premm) ncmpxed by or under the control of

R o

—ule ¥ wnd there is fiow being kept on the above described (vshicle) (premises) certain items,
|  towit:

{igfer io Fls. Stat. Sec. 933.18. Evidence of Arson which
~would be searched foiand seized includs: chasred wood;
fuse traiie; accelerant txaces.)
wiich is being kent and vaed in mht:on of the laws of the State of Florida, to-wit

the laws prokibiting Axson, azid the probable cause of affiant is s follows:

- ./*'3. TS e wiwa e bn -

" : " s . A L e s K S Arh S
J TS S S e e et b et Ll S
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Page 2, AVFIDAVIT FOR SEARCH WARRANT q

- . <

On the fegia of your offixnt’s expesience and from the facts cet forth havein,
your siliant believes and bas good reason to helisve that the property (and

geribed, mhemgm %emime the laws of the State of Floridy, mﬁxﬁm
{insert the mmtmv offenses) ‘

WHEREFORE, the affiant requesis ﬁtis court to isewe a warrmnt permitting
affiznt and otber enthorized fire and law enforcement officisls to enter afore-
5 for the above éwriwd material evidence m@ to seize and
secure szme, i found, with whatever equipment is neem

Sworn and subertibed before me, this ____ day of . .

& .

]

Lounty 7 Gacait Juoge

The abovs mmn for Search Warrent coming on tc be heard znd hoving
examined th agplication under oath and the ebove sworn affidavit set forth amd
mmwmmmm bemgsaﬁ:ﬁied&ha&%& prokable
%mwmméwgam&mmﬁhmm
silogpd mmmdm&@iawsMgwonaﬁ%MEmﬁmﬁa&m
wmﬁmmwmmm

. L it . o A o
. 4 . g e . G e
(b Py A I W TR R e & WO e SRl e T St e, Rip SE € e B sty 7 e

A herein ,% be sensched, ac heretofore miore pasticulsely de- -




IN THE CIRCUIT COURT OF THE
JUDICLAL CIRCUEY,
COURTY.

STATE OF FLORIDA :
COUNTY OF N

SEARCH WARRANT

IN THE NAME OF THE STATE OF FLORIDA, TC ALL AND SINGULAR:

The Sheziff of , County, Florida, and his lawful Deputies,
All Police Officersin ___ County, Florida, The Commissioner

of the Flovide Buresu of Law Enforcement or any of kis Duly Constituted Agents;
‘The State Fize Marshal or any of his Duly Designated Agents. )
WHEREAS, complaint on oath and in writing, supported by affidavit has this day

been made .‘ﬁ'&fﬁm@% the undsrsigned Judge of the Court, in
and for . County, Florida, by
. That affﬁanf has reason to be-

fieve and does bsﬁaewa eariain (premises) w@mclg} !mted m<
C@m&y” Florida, described as foliows, to-wit: )
gbew;nbe as indicated in the affidavit. For rural
oeations give exglicit directions, beginain wxzia
a well known intersection and mileage to
sizucture — 2lso attach photo if possible),
being the (premises) {(vehicle) cecupied by or under the control of

__and there is

baing kept on or in-said (premises) {vehicle) certain

which is being hept and used in violation of the Laws of the State of Flosida,
to-wit, the lawz prohibiting the -

contzary to Chapter _________, Florida Stetutes. o

[ " ) . o
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Pago 2, SEARCH WARRANT

-

That the facts tending to establizh the grounds and the probable cause of affisnt .

for believing such facts exist as follows:
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,Am it amm to th@ ﬁmm ehaﬁ afﬁant i x@pm&able m&amxz of

ﬁmmtya I"lmd;a &ad thai i‘.he fac%s wt fsmﬁa in sani aﬁzdam s&mf azzd cmms&me'b -

- p’ubab!e emme fos' the mu&nc& for this WARRANT &nd the &;ourt tiemg m&ma&i - i
' of the exm’gs!me af saxd gmmds in smd appkga*mn, or tb,gt ﬁi&;e ﬂﬁmﬁf@hﬁe m@m T
to b@hﬁ?ﬁ m.ti&esx* emstence. g i

Z\?@W ] WQRE you, or ﬁameg of you, are hemiw %mwm ﬁ%’ S

are kafeiﬁy authm and eommanded to seize S&ﬁ’ﬁ p.mperty zmeﬁ m bzmg st‘

oz persong found viclating tﬁ:e i&w m conneetgcn wath &he same, and to bnng.

thew before the Hcmorabﬁe Gom oE compeﬁem 3uzsﬂm$;mn to be sieait mth

'acma‘ﬁmg to iaw, anﬂ to forthmﬁ:h make m&m af ymar domg m ﬁ:i‘a& xzmmm
~upon the exeemnma sf this wareant, thh you. aze hexeb;v erdem& g@ execute ’
within ten xiags of & @suame, a8 pmwded by law, o Sl G
» Yﬁ%’f Aﬁ% Fﬁﬁm CGI@&ANDED in the event tha& yeu seaze axw Gi’ _', ._

the sﬁzfi gzo ‘Q hwemhafm& Qﬁ%&%?}% t@ make zsp, 2t &h@ ﬁm m?.si gﬂa@e ; ‘

3 of semaxe,, & €ﬁ§§ gmd cemg;ie&;e mm&mry of aﬁ t&amg sexzeé amﬁ takeza, m zﬁnpimm e
%gmﬁ &fy ;m;a .&gaﬁ & ‘

fﬁ@iwez’ em copy @f wé ém@&m&e w &Ese gam& m

JU?&GE m ami fm’
Cmmty, Fﬁamﬁa

X o b

- THE mm QF THE S"‘ATE OF FLQ JDA in the dayegﬁe or in the %ﬁﬁmme,

~upon any day of th@ wer's, iﬂc}ﬂdmg Suﬁday, to enter the kﬁf@ﬁ&@f@zﬁ wﬁmfwi 2
| W@W (and ihe wﬁﬂ“gé m@i‘%f), and to s@zmh &hex@m fag sm&“a %:«mi‘ia' o
© and if the same, or any Bas:t thereof shall be found on said premasea, e‘,;:nea you :

, hefwe ﬂm c@m or a court of competent mmdmtxon &mé to .mest any Ex@mm‘?f, e V

SR B T g g e AR i
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£ Recewed this gie&:g:h_wa?if@f“’m

~ and execated ¢

- by ééﬁvéﬁxag rue. copy th@reof m

and at{n yﬁmt tine shmmnﬂ

“ﬂrns ongmai earch warram am% reaémg m

~ and expiammg to

A g, g WS Mntr
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it }’Phe foilq mg samp!e questnons were re;mneed thh pemsmcn !mm thmd
and Kaxk,' Preparatmn and Tnal of Arson Case, 19 AM. JUR. TRIALS 685

- %
&,

OBSERVATIONS ON APPROACH 'I'Q FERE
: f ,Q’., ‘What type of bu:ldmg was on fnre" v

How tall was 1t" : O ISR

Q Dnd u; appear to be cccupned"

-V here on the bnock was lt !ocated"

B =

g ‘xom évhat duecgmn dnd you appmach 1t" v .
,_as~ there any wmd" : L

Q: J{,Whét dnrectnon dxd the wmd come frqm"

o Q. Dxd you observe any peopie leavmg the area"
9 fDld they ap;xear to be hurrymg" '

. Were any of them in- cars”

Q. -;What were the llcense numbers"

oasmv.mons ON ARRIVAL AT FIRE

B R e S T A e ML E e SR ALY
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In what direction dig the fire travel?
How rapidly did it trave]?

Did the heat seem unusually intefise?
What color were the flames?

Was there any odor of gasoline in the area‘;

What was the fnrst thmg you dld after yo:/ got mto the bu:ldmg"
Did you have any difficulty m extinguishing the fire?

PO PLLPO P

o o

Did you use anything other than water in fighting it?

comnmom AND CONTENTS OF BUILDING
The fire was in the bedroom, was it not?
The window - curtains were not pulled down, were they?
‘I’Eexe ‘Was no furniture in front of the wmdows was there?
Nothing obstmcted your view in the buxldme to the outside, did it
Were the closet doors open? '

- The closet was full of clothes, wasa't it?

The room had the usual bedroom furniture in it, did it not?

Q
Q

Q

Q

Q

Q

- Q

Q. None of -.he dresser drawers were copep, were they?

Q . Were there any holes i the walls?

Q. Were there any holes in the floor? .

Q. Were any of the interior doors cxgen between the various rooms?-
Q. Was the sprinkling system - ‘working? l'
Q. Were the fire doors in working order?

Q

None of the déors were fastened open, wers they?

MISCELLANEQUS INDICIA OF ARSON
Q. When vou arrived at the fire it was burning in only one portion of the
building, was it not"} 4)

Q. Did you explore the bu:k!m; to azcertam if there was another fire
- burning anywhere el . o R g . .

Q. _Dxd you examine the bunldmg to see it tkm was any piant or place

o ' ‘:’Qwhere there b:d been ‘an unsuccess!ni attempt to start the fire?
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R Q. Were there any electrical appliances in the mmlty of the place .
) // , .' where the fire was buming? . ‘ ’

Did you check to see if there were any unburned matches, matchbooks
S ' or cigarette stubs anywhere around on the fioors?

{

Did you check the gas appliances to see if there was. any escaping gas"

Did y vou notlce any odors? Gasoline, or anything of that nature?
You know what we mean by trails between fires, do you not? -
What are they? ’/!,/ | o

Did you see’any of them? ‘ : . ‘ 0

<

o ow®

o

o . Q. Dnd you check to see wbether there were any buckets or cans around °
- i
there, in the vicinity of the ﬁre" .
' : P ) ] e ; 3
i ,@ o ’
i} @ . o g ’ v . N 5
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ARSON INV@TIGATGR EXPERT QUALIFICATION CHECKL‘IS?: .

The following checklzsi is reprinted with permission from Flwwed and Ku-}:
?repaxatmn and Trial of Arson Case, 18 AM JUR. 'I’RIAES 685, 76768 ”1‘5%72)*

1. ~ Yesars of experience as fireman.

2. Years of experience on arsori sguad. a o

3. Duties on arson squad. |

4. Rank or zating in the tﬁepaxtment a.ad i@ngth oi time post heid -
5.

Experience in other fxre-ﬁghtmg &mncses, T?us mxght mcmde d&t}f a5 a fam '
control officer in the military service. . ' :
6. Investigative gxperience with a uamsnai fire pmtectwe assmmﬁem, tﬁe Nazmﬁal
Board of Fire Underwriters, or ot&zer agew'xes N
7. Experience in zmesa:gatm work Qﬁaer then arsox. |
&, E:apemnee with agmmes iesting five hamﬁa’is of matenals or types of cumtmctmn.
This might .mcmde such diverse gmum;_ 25 ,Faetoz'y Mutual Engineering Division,
National Bmau of St.andaxds, ani’qrd‘ R’eséakch Institute, or innym.géab!e
other organizatiors. - C '
g8 Ezgenence in fire marshal’s otface o -
14, f'Acaéemw irammgum arson mvestlgatmn. )
11, Academnc training in chemzstzy, physics, or engineering. “
; 12. ;Spec:ai mgta!a%ﬁes on arson investigation attended. |
- 13. Seminars on arson investigation attended.
14. Courses taken or taught at varicus places:
15, Articles on arson ixi;esﬁgation which witriess has written.

R

</ 16. Membership in International Association of Fire Chiefs.

'17. Membership in International Association of Fire Fighters.
18. Membership in International Association of Azson“ Investigators.
18, Membership in Nationai Am-cxatnon of Fire Investigators.
The two latier organizations appear to be somewhat competmn,
it is éaubttuﬂl}a& any one individual would be a member of both.
20. Membership'in Society of Fire Prevention Engineers. |
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.
" LABORATORY EXPERT QUALIFICATION CHECKLIST -
‘ - ) The followin'g checklist of questions is reprinted from A. Moenssens -znd
: E s F. Inbau, SCIENTIFIC EVIDENCE IN CRIMINAL TRIALS 52-53 (2d ed. 1978).
L Q. T am going to ask a few prelininary questions about yourself, your work,
, and your expenence S0 thei )ur; will know just who you are, what you
é have done, and your qualifications to speak in the field about which you
; ) ¢ have been called to testify.
: ; e ” Q. What is your title? &
; Q. What position do you hold?
¥, Q. You are a (Chemist, pathologist, ect.), is that correct?
Q. Will you briefly describe, please, what is the subject matter of that speczazi’y”
”Q.ﬂ And do vou specialize within that field? |
Q. What is your subspecialty? .\
Q. What is that concerned with? °
) Q. Are you also certified as a specialist in the field af e
) Q. What does that certification involve?
Q. How long have you been so certified? i o K
Q. Conceming your formal educatmm will yﬁu state wbmt mﬂ% and ;
universities you attended, if any, and wﬁmﬁt éeg;z«@s y@a may haw :ecewed"'
Q. Was that degree in any mam ﬁﬁ%é"
Q. What field was that? = ‘
. Q. Areyou hcmg@ﬁ # .. .50 the s&a&e of k?
Q. How ie*w iam@ yms iﬁmi !acem?
oo Q. H@W 3&?9 Bave you' 5&@ i practice in that mm.ty”
. f@l Q. gﬁaaae ‘whﬁt ;wmthss you have held since the co'nplet:cm
<. 3 will you

\', Haw icgng kave ymx held that pﬁﬁtl‘m’ e

=)

oy s
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) ,’ "J ‘7_ "izmas of fm&iﬂvmg mxz mvblwai hem}"
e He: »”",@my such saxﬁmmtmns have you condwz&ed"

143

Q. Have you dose m‘y teachmg or lectamng in the fzeld of . .?

% ; When and “where? o : PR S '
,Hmre gﬁu pubimh@d any works in the f:eld of e ? . .
~ What are’ i:sm taties af those works? | "

Are- you a meinber ﬁf any professional aESOCJutiO!!s?

»

Do you hold any special posstxans therein? (As o this, of course, 2 cmss

gxaminer may inquire as to wheéther the only quaizﬁcatzon for memberghnp
is dﬁ@’a paymem, so if that be the case the guestion should be mmtwﬂ)
‘ have you ever prev:ously testxfaed as an expert wntn%g in mmt’ - T £

Q And’.bss that been on a n;mlhe: of ‘occasions? T : . ;
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. Definitions

,Q.. S o ok s e S o R i e b ot G s e O g e

R F'S. 806.01(1)

 ARSON — FIRST EEGREE

RN

2.0 : Et is the crime ct‘ arson m the first degme for any person to willfully
Crime and unlawfully damage or cause to be daimaged by fire or explosion
.- any dwelling ov its contants, or any other stricture or contents thereof
wheve persons are normally present, or any ‘structure whe:w persons
are ot normally present if the person damaamg or causing damage

_knew or had reasonable grounds ¢o believe thzmhe stmctu:e was
oceupied by a human. being.

207

The essential elements of this offense which rust be proved beyond
Eilements

a reasonable doubt before there can be conviction in this case are 'thar.

1.There was a structure as desxgnated in the mfotmatwn (m-
dictment) in this case. b
I 2 ‘ T
2. The structure was a dwelimg.,1 _ o

The stnicture was one m whlch human belihgs &re namaﬁy'
present

o

@
[

b. The defendant knew or had reawraab%@ gmumﬁs to .:eheve
that the structure was occugzezi’ by a human being. i,

3. The defendant di& damgge ot éﬁé causs f@» be damaged the struc-
ture or its conﬁents by ﬂm or explosion.

a. The de%aéam ﬁad damagé such stmctm by fire or ex-
plosion.

&

4. Such damage was done ‘wilifully and unlawfully.
“@ﬁifnﬂy"" means intentionally, kncfav‘ingfy and purposely.

“Unlawfully” means wrongfully, mtentnonally, without legal justi-
° fication or excuse.

As used in this case, * ‘structure™ means any building of any kind,
any enclosed area with a roof over it, any real property and appurtanan-

ceethereto, any tent or other pomble building, and any vehicle, vesss],
watercraft, or aircraft.

57 =

L.

(e

1yge only_one of thege cbmes depending on the stmm mm%w@d‘(f

2Use thns‘y mstmctxon only if the structure mveiveé lg&ﬂv'fgiimm & ” S
structure presumed to be occupied (with instructions 2 or 2a). <

b

3Use thns mstmctwn if the structure mvomd mmzes pmf mi&e ﬂee | |
defendant’s knowledge or beiaef that it was ocmspneﬁ

[}

makes it necessary to en!arge upom ’the gene:aliy-aceepte& mazmmg 9
“stmcture »

[
. FERERS.
&
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Emmg in. :
case, you.should find the de!endm& % ‘ity of the lemer 'z&aﬁtﬁﬂi
offense of mllful and unlawfui.siamage of L anmwg%:i «

B 2l 8
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é&#d crime of awon iy the m@m@ degree meaazy peTion o
i 5?%&?-3‘%@% unlewfully damage or cause o e damnged by fiee o

my ﬁimcém@,, wﬁmﬁm gm@@x&y e:zf Exmmif op m@ﬁa@x; L

RO T hees zzw%mwﬁ ai@meﬁﬁa cof %ﬁm aﬁfeme whicl must é:@ gsmazﬁ b&ywﬂ
- Elementy a‘?@mm?:%% é@ﬁ‘ész Rz@?me t?xs*& mm Kw cmmcmm& in aimf:age are that:

1. "ﬁm& m&s a s&m&ema’e % ﬁ@ss@a&&é in the ,u,z%‘ﬂ'rmatimﬂ {in-
: gimimem} in this case, ' T

oy it

ﬁ‘_.f s ﬁ@é’ﬁ“ﬁm& s‘:ﬁzﬂ giamaga such structure by fm or exp%@smn.
3 Such ﬁma@% was done wﬂltuﬂy and unlawfully.
itions "*%mma m&ms _mefmenahy imnwmgiy and gwxpwﬁy

"*ﬁaﬁamiﬁw meam ‘m@ngml}m mtenmmﬁly, mthau& legal ymfx« o
- cation oy ezze&ase ' ‘ B
ﬁés used in this cm “s%mehsz&”i maans any building of as'ej kmé
By enclosed ares with a roof over it, any real property and gagwme»
‘nenances thereto, any tent or other mﬁabi& huﬁﬁmg, ang any w i
W§ Wawgﬁaﬁ o azzrcmﬁ&

’deﬁm!m ﬁmﬂm mﬂ on‘isﬁ wheﬁ t&sahamwm:dm ‘
: msemy toﬁmiaxze upon the amuﬁympwé mmmﬁzﬁ




E "I‘he ememml elements of
Eiements ‘a zemmizle dms?m; bﬁfum

'off@r, offer for sale sdl ot tmnsfer !m (Qg S

i

offcauvsmg‘ngnmnn, ‘b ‘
o fas.mreé-‘ pnmaﬂi ; for iz" B, ﬁz@atﬂng +
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603 111 = Shaﬂ mamtam frecords and fiies wh:ch are confxdent:al and
: ‘exempt from pnbhc mspectxon and, not subject 0 ubpoena absent~court: order.

633 13 - State F:re Marshal s authonty may be exermsed« by'hls agents

L vlmdmduaﬁy or in comunctxon wzth othet state "and lncal ,offxelals. '

: 633.14 b Agents. have authoraty to serve snmmonses. m e arrests 'carry'
. "ffzrearms, and make €0 rtkauzhonzed searches,. nd sewures : :
633 175 - May re ulze any msuran;‘e company mvestxgat, g "fmpexty ]oss |

;j:-,ghmugh fxre to reﬁease mformatmn concemmg the loss.

A -"’ECHNIQUES AND AuPECTS op INVE GATIONF







v

5 warrantless entry) o SR O S A 4
.Webster v, State, 201 So. 24 789§Fla 4th DCA 1967) (probablhty of
.unnaturai ‘eath creates emergency sntuatxon) » i
Unlted States v. Green 474 F 2d 1385 (Sth Cil‘ 1943) (a fxre recogmzed

; sufflcnent emergency for t‘n‘emen to enter to extlnguxsh blaze and for

-~_y,mvest1gator to enter to ascertam cause)
k Castle v. State, 305 So 2d 794 (Fla 4th DCA 1974) (suffxcxent emergency

o created by a fnre for imtlal entry and pubhc safety reasons 3ust1f1ed removal

*

of dangerous evxdence - a gasolme can) B !

pubhc' are no' subject to *fourth amendment protectnon) o F
State v. Ashbf ‘_ ;-245 So. m 22 (Fla 1971) (stolen property seizure was







| ,ownershlp rather than physxcal possessnon falled to show the house as. a place

for. human babltatmn and was fatal to an arson charge)

2 'dwellmg burned must be ailegect in the mt‘ormatmn, rather than the owner)

' the dehberatxon of the act and need not be specnflcally proven) C é‘ s S

to defraud) CEE . oo ) o .
\element of the crime bf arson and must be charged m the mdnctment)

S would support a charge of bummg to defraud an msurer it was msufﬁcnent to

% show mahcu.us intent to commit arson) coe s e A w0

the burnmg*\of a bulldmg” the bummg of a ]all ‘was consndered arson, a burmng

S censxdered arson because of 1ts dwelhng house nature* defendants possnble e B %

, mattet of Iaw)

° Sawyer v. State, 132 So 188 (Fla 1930) (a]legatlon in mt‘mmatxon of =

Hacks V. State, 29 So 631 (Fia 1901) (the person m possessnon ot‘

Love v State, 144 So. 843 (F}a 19321} ‘fthe mexe bummg perse of one’s | ey

own Droperty is not made a crime.’ A shonf, of mahce xs reqmred mahce

s not an element of the cmme of burnmg to. defrau :h

State V. Ne}son 561 P.2d 1093 (Wash Ct App, 1977) (arson is a general

intent. cnme, lt ls not necessarv to ptove specxﬁc mtent)

I3

Moms v. State 27 So 266 (Ala. 1900) (mahce may be presumed from o

© King v. State, 199 So. 38 (Fla 1940) (arson and burning to defraud an

»msurer are. separate and d:stmct crimes and the acts relatmg to-each are separate

o and distinet, so acqmtta] on an arson charge does not preclude trnal on bummg

LR T

,, D’Alles.andro v. . Tippens, 133 So. 362 (Fla. 1931) (mahce is an esentxal R

. Gould v, State 312 So 2d 225 (Fla. lst DCA 1975) (although th&evxdence :

Crow v. State L89 SW 687 (Tenn 1916) (because the statute prohlbxted ) \ : - ‘

ls complete lf the nature of the fxber of the combust'ble is changed or chaned) o " Cod
Smnth V. State, 5 SW 219 (Tex Ct. App 1887) (the bummg ot a jaﬂ was :

Q




. Qe

atatute whxch det‘mld araon n“hm:n;?’m semncfim to”; exther of ihe acts .

i eommthddomcenmtu&ed m) o ‘ S SR ‘?i“f"’l
e gton . sau 276 So. za 587 (Als. 1973) (.om bmmg mm
occur, howem sllght to cemplete the crime of azson) B

' Jomes v, Siate, 3 So. 2d 388 (Fla. 1941) (information charging “unlmuuy .
md !nllfully” bummg was not fatal to state s case even in l:ght of statute vluch.
requmd “wxlltully and malxcnously”) ' L '

et Carterw. State, 155 So. 24 87 (Fla. 1963) (the ‘term “unlawfull“ as used:

‘ m a now-repealed abomon statute was found to be unambnguous when con-
strued wnth a compamon abomon-manslaughwer statute)

' W‘z’:lsin 0. V. State, 250" So.gzd 857 (Fla. 1971) (tlm‘ term “unhwful” ”

agam construed in an. abomon context‘ held constxtut:onally unamblguous but

cotmctxon was overtumed t‘or !ack of secpnd mstmctlon on the abomon-mun- o
Slaughter statute) B A T N S

| mw 17 SWZd 50 (Tex., Cnm App 1929) (mere smoke dis- !

o coloratxon or scprchmg does not ‘roduce a burnmg sut'ﬁclent to charge axson)

 dohnson’ v. State, 188 So. ’2d 61 ii?‘la. 34 DCA 1966) (house was held

Tk




Y
o sharkmg was found .to be covered by the- sta&ute) ;

' RICO AND RELATED LAWS
FEDERAL RICO ACT
' Umtea States v. g@ola, 464 F, Supp. 1091 (ED Pa. 1979) (federal RICG
Act was enactied pur'uant to Cemgress power under the C’ommerce Ciause, t
government need not prove that defendan&s owm zarketeermg affected mteretate |

g, //

. commerce, however).

United States v. Rone, 598 F 2& 564 (Bth CR’. ] 9"9) (the term “enterpnse

held to encompass ﬂlegal organizations as well as ieg;tnmate busmesses, heze an

o

assocxatxm of persans to commnt extortion was an ‘enterpnse”) et SR
| United States v, McLaunn, 557 F.2d 1064 (5th Cir. 1977), cert. demed,
434 US 1020 (1978) (mamtammg an ﬂle,al enterpnse such as a prostltutmn ,
ring was in vielation of BICO tiw enterpnse mamtamed or acqulred need) not
b legal) , R R R

' Umted States v. Castellano, 418 F. Supp. 125 (E DNY 1965) (the tema

enterpnse” extends to illegxtn'nate as well as legmmate busmesses, here

- United States V. Brown, 555 F 2d 407 (5th Clr. 197
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THE PRE~TRIAL STAGE.
CEARGING ARSON
When chargmg in a typical arson situation the foliowing sections of the

P

F!‘oniia Statutes should be considered: o

806.01 — Arson, first and second degree. °

817:233 — Burning to Defraud Insurer. &

806.10 — Preventing or Obstructing Extmguxshmem of F:re, ’ h
806.101 — False Alarm of Fires. e I | o

806.111 — Fire Bombs. . ,

Minton v. State ‘113 So. 24 361 (Fla. 1959) (grand jury testzmony
and materials generally not discoverable).

United States v. Morado, 454 F.2d 167 (5th Cir. 1972) (a grand jury

witness who is not the “focus”™ of the investigation and thus, not'in "é‘ustodi .

‘is not entitled to Miranda warnings prior to testifying). N
United States v. Phelps, 443 F.2d 246 (5th Cir. 1971) (custody may arise

and Miranda warnings may be required even in interrogation at the defendsnt’s

_home or place of business and even in the- ;absénce of a formal arrest).
* United States v. Luxenberg, 374 F.2d 241 (6th Cir. 1967) (although a
“virtual defendant” must be given Miranda 'wamrings‘ before testifying before a

; grand jury, an indictment subsequently returned against one who is merely a

& S ~ witness before a grand ]ury need not be dxsmmssed for, lack of Miranda wammgs}
. Wheeler v. State, 311 So. 2d 713 (Fla. 4th DCA 1975), cert, é@m@&z %26
U.S 948 (1976) (witness testifying before a grand )ury"xs not entstﬂ@d m - o

‘ ‘ Mxranda warnings nor to advance notice of the naturs of ghﬁ mqmry} R
4 L | United States v. Mandulano, 425 U.S 564 (}:.%75) {four m&tic% hek% that ” ,
> eranda warnings need not be gwen tor a gfam! Bim' witness who is called to e
testlfy about criminal actm%xex in wﬁxch he may have been pexsonally mmlved) | :
Gexshem V. Pugh 4213 Uﬁ“i@ﬁ {19 5) (Flamias pmcedu:e for charﬁaﬁ
o L by information: m naz:«cagiﬁrsi ca;ses wecifxcg.liy upizeld) e ’ »
s Bl v's;:ate? 161 So. 24 233 (Fla. 34 DCA 1964) (information need only =
s _mﬁu& eack egemeﬁ% af crime to’ adequateiy appm defem!ant of ‘the chaxge)
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Nt

&

xallegatnons ard . proof are fatal only when' deﬁexxdant is misled in casa— pre- .

E Ll
(1975) (althoueh state has some leeway in pﬁzmng everythmg in the infor-
matlon, the statement of particulars must be strictly proved). N .
" Shamp . State, 328 So. 2d 503 (Fla. 34 DCA 1976) {varianée betmn 4




- o .Eeﬁmscn Y. Staiey 31 ,Su 2&% 233. {Fia ;‘M @CA 1975} (fmé eBULt :

- pexmlttmg watr@'sxs tﬁstxiy wﬁo was ne‘i axz state s, m"ﬁess *xsg v{“'-’ncw‘ '







’ Cﬁ‘ .&;}‘?% ﬁﬁ%n dﬁﬂsﬂﬂ ‘E Qﬁzﬁ&' ﬂm "y'

: ""n defenﬁanz an& ﬁwmz

n

§;§sﬁm§ m'@ommmweﬂm %BSW. 535 qu wzfz} (c-mx&m(ma! samm co

’v—masie to tbg mmer bﬁ thea humﬂd gmp@r&y were: madmmabia as r@m&}w ‘md

in ﬁeﬁmw c ensztiermg anm@d _ﬁg}eﬁd]‘f mlatwm b@twean owner amé -
: l-%@fe&d&nt} |

| Cgmnmwmﬁh v Q_}gm, 2& 'M.E 54 {M&% 189ﬁ) (emdem»? of t&m&a&s
vf‘:]made by defem};mt .&ﬁmﬁi OWW of h““md property was admzssabie agthaugh

o vmaaﬁe ﬁm:, yﬂm hzaiaxe t?ze bmnm he Eaim s;f tzme aifeczed orﬁy &e wmg’izi;: B




170'

mcea, wm@ oi‘ 'wiue:h are mte& i the




of authonzatum to *plau.e resmctxve sxgns ns not an element of tresspass statute)
I)elgado v. State 319 So 2d 610 (Fla.‘3d DCA 1975) (probatwe value B







s L . &

filrstructmn must be complete as to- a partlcular pomt,

R Al
wo ;:mstruct on all elements of the charge)

: reversable en:or) S

: .mstructwns on that sub)ect)

antow v State, 338 So. 2d 553 (Fla:*3deCA 1976)7'(‘ the '
| *ne court need not re-

. Waddy v. State, 355 So. 2d 477 (Fla st DCA 1978) (a taped statement ”

,"(oI the defendant may be wnt m thh“ the jury, a transcrxpt of the tape may not)

McQu_y v. State, 352 So. 2d 1276 (Fla. lst DCA 1977) (bmhff s repl,y to a

| Jurox:s questlon concemmg the Jury s fallure to come to a decisxon was reversable* S

i Holzapfel v. State, 120 So 2d 195 (Fla. 3d DCA 1960) (xf the jury recexved
' '.,-if""mstructlons from the baﬂxff outsnde of ptesence of defendant and trial Judge xt IS '
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