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Dear Governor Grah~m, 'ACQUHSBT10NS 

For any group of people to adhere to an established set of 
rules, they must perceive those rules as fair and unbiased. 
The Task Forde investigation concerning how to increase equity 
within the criminal' justice system discovered at an early stage 
that one of the major concerns about fairness was concentrated 
in the pre-trial release and detention process of our system. 
The present system relies heavily on financial forms of release 
which by definition discriminates against the poor. At the 
same time, the protection of Florida's citizenry against further 
harm by those already suspected of having committed criminal 
acts must be considered of primary importance. 

The history of such issues has usually ended with a program 
directed either at 'the release of individuals on a wholesale 
basis or the detention of individu-""1.s on a large scale. The 
Task Force defined their position.,}sed upon a combination of 
both functions. The first component is directed at releasi,ng 
non-dangerous individuals. The second is'directed at procedures 
to detain those individuals \V'ho through repeated offenses have 
established themselves as a threat to society. 

Sinc;e we are dealing with a population that is accused 'and 
not convicted, special attention must be paid to the protection 
of inqividual rights. We feel that this package taken as a 
whole will provide the foundation for increasing equity within 
the criminal justice response of Florida, and will establish 
our pre-trial procedures for release and detention as a model 
for the rest of the nation. 

, Re;rectful,lY, 

~-'·--j-f;;::7t!..~_/1 
'~an C. Sund e~~' ,~/ .... 

Chief Justice 

ELLIOT BUILDING, 401 SOUTH MONROE STREET, TALLAHASSEE. FLORIDA 32301, PHONE (904) 488-8977 

att -' 
~. -,~~' .--- -----~~'-. ---

" 

J 

I 



, ' 
... , 

';' .',~ 

I 

j/t 

Go~ernorJs Task Forc~ on Criminal Justice 

Alan Sundberg 
Chief Justice 
Co-chail"man 

System Reform 

BALANCING EQUITY, SAFETY, AND JUSTICE 

THROUGH PRE-TRIAL REFORM 

Jim Smith 
Attorney Genera.l 
Co-chairman 

Task Force Members: . 
Gerald T. Bennett 
David Brierton 
Senator Joe Carlucci 
Dean Eugene Czajkoski 
Rosemary DuRocher 
Commissioner Barbara Greadington 
Judge Bobby Gunther 
Archie Hardwick 
Kenneth Harms 
Ron Harshman 
Veryl McIntyre 
Elliott Metoalfe 
Guy Revell 
Barry Richard 
James T. Russell 
Representative Ron Silver 
Representative Larry Smith 
Frank Soler ' 
Senator Paul Steinberg 
David Strawn 

Task Force Staff 
Vance Arnett, Executive Director 
Byron Brown, Staff Analyst 
JoAnn Skinner, Staff Assistant 
Terri Tabb, Secretary 
Roy Allen, Graduate Research Assistant 

December, 1981 

, " 

...... - ;1'~i1'~.~;y.'--'-:----~_;;-=::;u::_,_ ........ ~~"", ___ ,_, __ ----...----.. 
,~-1 / 

." 

. 
. " , , 

, . r), 

Table of Contents 

Page 
Introduction 

• • • • • • e - • • • • • ~ • • • ~ • • • • • • • • • • • • • • • • • • • • •• 1 

Executive Summary ••••••••• 0 0 •• 0 • 0 0 ••• 0 • 0 • 00 0 • 0 0 0 • 0 0 0 2 

Recommendations 

For Pre-Trial Release o. 0 ••••• 0 •• 0 o. 0 ••• 0 • 0 • 0 • 0 ••• 0 3 

For Pre-Trial Detention ••• 0 • 0 ••• 0 • 0 0 0 •• 0 0 0 • • • • • • •• 5 

Discussion 

Io The Current System o. 0 • 0 •• 0 • 0 •••••••••• ~ •••• 0 o. 1,0 

II. The Problem .......... e, •••••••••••••• CI ••••••• ~. 11 

1110 Reform Strategy • ,0 •• 0 ••• 0 • 0 •• 0 0 0 0 ••• 0 0 • 0, ••••• o. 13 

. , 

, 

J 1 

" , 
I • 

I 
,~, / ,~ 1 . t n 



1 

"J 

, , 

,-

,,t , ~ 

\., 

.. "~ 
. ~ ..<; 

, 
" ''''' 

1 .>-

"""'~ . 
-' 

f f 
. - 't' 

... I, .~ 

, . 

'/' -

," . , 

, ' .. 
.. , 

7), 

\ 

-) ~ 

" 

.. 

r 
f 

/. 
, .. .1._ 

Introduction, • ,', 

By Executive Order dated Sep1;::e~ber 2,,1980 ,Gove,rnor Bob Graham 
created the Governor's Task Force on Criminal Jus:tice System 
Reform to examine criminal justice problems and to make policy 
recommendations, for improving the administration of justice 
in Florida. The Governor named At,torney General Jim Smith and 
Chief Justice Alan Sundberg as Co-Chairmen of the· Task Force. 
Twenty persons were appointed to the Task Force, representative 
of such groups as the Legislature, the, Ba:r:, the Judiciary, criminal 
justice professionals, ,and laypersonp. T·he Task .Force held 
hearings in Tallahassee, Miami, Tampa, Jacksopville, and 
Starke to receive testimony and reports from experts, working 
professionals, agep.cy. officials, concerned citizens, and ,iqqat:es. 

Since June of 1981, the T~sk Force has been working to draft 
and finalize recommendations on ,various issues wi.thin the, 
criminal justice system. This report represents the conclusions 
of the Task Force in the area of pre~trial reform, and is being 
submi tted 'to the Gove:r:por for his review and action prior 
to the 1982 session of the Legislature. A previous report, 
issued in advance of ,the 1981 session, contributed to the 
enactment of recornmendati<;ms increasing the pay and professional 
status of correctional officers. The Task Force will be 
finalizing recommendations in. other areas during the first 
six months of 1982 for inclusion in a .final report to the 
Governor in June of 1982. 

Pre-trial reform has been recommenped repeatedly by study 
groups and commissions for two decades, and,attempted in the 
Legislature, the Courts, and with the electorate~ All of these 
attempts have been directed at,establishing a presumption. in 
favor of the release of a defendant prior to trial·,' based on 
the principle that,one is innocent until proven guilty. These 
attempts have sought to cor:r:ect the inequity existing in the 
present system of financial bail, but all have failed. 

The present Task Force recommendations go. beyond these past 
efforts ,by integrating a policy of "preventive detention" with' 
a presumption in favor of release. Whereas past efforts to 
develop a policy of pre-trial release 'have, failed to offer 
safeguards to insure the detention of d5l-ngerous" persons, tl}J~ 
Task Force has concluded that a policy of presumptive rele< je 
can only be sucq'essful wlien designed in coordination with a/ 
policy of preventive detention. 

The history of criminal justice system reform indicates that 
proposed changes .attract a wide variety of responses. While 
diverse responses to proposed changes is a cherished activity 
in a democratic society, piecemeal adoption of 'particular reform 
packages often renders those reforms ineffective. It is the 
intent of the Task Force that the policies of presumptive release 
and preventive detention stand together . 

1 , 



Executive Summary 

The Task Force on Criminal Ju'stice System Reform has passed 
recommendations providing for pre-trial release based on non­
financial considerations arid for the pre-trial detention of 
dangerous persons. These recommendations, if implemented, would 
result in a substantial restructuring of the system of pre-trial 
release in Florida. 

There are three major thrusts to the recommendations stated 
below. First, Florida statutes and court rules would be amended 
to state a presumption in favor of the release of the defendant 
prior to trial based upon the defendant's promise to appear. 
This presumption, built upon the premise that one is innocent 
until proven guilty, places the burden upon the state to show 
that a person should be detained while awaiting trial. If the 
state cannot show good cause for such detention, then the defendant 
should be released. The court can set conditions of release 
deemed appropriate to insure the safety of the community, the 
integrity of the judicial process, or the appearance of the 
defendant at trial. ' 

Second, the Task Force would remove the dominant role that 
financial considerations play in release qnd base the release 
decision on non-financial considerations such as residence, 
family ties, and employment. This would take away the role of 
commercial bail bonding agency in providing for the release of 
defendants. At the present time, the release decision is usually 
based on a defendant's ability to raise bail, and the commercial 
bail bondsman is the primary source of money for bail. The 
shift from financial to non-financial considerations is designed 
to increase the equity of\the system of pre-trial release so that 
indigent defendants will riot be detained simply because they cannot 
raise bail. 

Third, in recognition of the problem of, "revolving door" 
criminal justice, where a person arrested one day is back on the 
street committing a crime the next, the Task Force has recommended 
the establishment of criteria for the detention of arrestees 
considered dangerous. At present, only those arrested for capital 
and life felonies are deni,ed the right to bail and the only 
legitimate purpose for denying release is to assure the defendant,'s 
appearance at trial. Under the proposed modification, a defendant 
could also be detained if his or her release would constitute 

.;.:. 

a threat to the safety of the community or to the integrity of ~ 
the trial. 
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Recommendations 

These recommendations were drafted by the Task Force 
Subcommittee on Increasing Equity Within the Criminal Justice 
System. "The topic was discussed ,at several Task Force meetings 
and the recommendations were passed in concept in September 
of 1981. The recommendations in the final form below were passed 
unanimously by the Task Force on November 18, 1981. These 
recommendations are divided into two sections: pre-trial 
release and pre-trial detention. 

Recommendations for Pre-Trial Release 

1. The Florida Rules of Crimin'al Procedure and/or the Florida 
Statutes should be amended to create 'a presumption':i.n 
favor of pre-trial release on a defendant's promise to 
appear on personal recognizance, provided that the defendant 
cooperates with the pre-trial investigation as recommended 
in Recommendation 6(a) of this report. This 'presumption 
may be overcome by a finding that there is'asubstantial risk 
of non-appearance unless clearly defined additional conditions 
of release are imposed, or that the defendant may be denied 
pre-trial release pursuant to those recommendations contained 
in the next section of this report. 

2. Upon finding that release on person,al recognizance is 
unwarranted, there should be imposeCi. the most appropriate 
conditions necessary to assure the defendantrs appearance in 
court, protect the safety of the community, prevent in­
timidation of witnesses or interference with the orderly 
administration of justice. The conditions imposed should be 
directly related to the defendant and/or ,the nature of the, 
risk created by release of the defendant. 

3. Monetary conditions should be set only when' it is found 
that no other conditions of'release will reasonably assure 
the defendant's appearance in court. Upon f.inding-that a 
monetary condition shOUld be set, the judicial'officer 
should require the first of the {ollowing alternatives 
considered sufficient to provide reasonable assurance of 
the defendant's appearance; 

a. The execution 6f an unsecured b0I?-d in an amount specified 
by the judicial officer; 

b. The execution of an unsecured bond in an amount specified 
by the j'udi'ci<;il officer, accompanied by" the deposit of 
cash or securities equal'to ten percent of the 
face amount of the bond. 'The" deposit should be 
returned at the conclusion of the proceedings less 
a specified amount for administration" provided the 
defendant has not defaulted'in the performance of 
the conditions of the bondior 

3 , 
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c. The execution of a bond secured by the deposit of the 
full amount in cash or other property or by the 
obligation of qualified, uncompensated sureties. 

4. A person with authority to release an arres.ted defendant 
should be available 24 hours ,. a day to make the release 
deciSion. a 

5. Although the ultimate authority in pre-trial detention 
must always rest with the judiciary, authority to release 
those who come within articulated standards may be delegated, 
where appropriate, to law enforcement personnel, specifically 
appointed magistrates, a pre-trial services agency or an 
existing state agency in order to assure presence of a 

,'J release authority at all hours. 

6. Prior to a release decision being made by the pre-trial 
release ahthority, law enforcement officers or individuals 
designated from existing state agencies should conduct a 
pre"..trial release investigation to the extent required to 
make an informed release decision. . 

a. The arrested defendant should be required to 'assist 
the investigation by giving to the pre-trial investi­
gator, under oath if necessary, information pertinent 
to the release decision, including information re .... 
garding family ties, employment, residence, financial 
status, and prior criminal record including 8rrests and 
court appearances, whether resulting .in conv.iction or 
not. i!': 

b. A defendant sh~uld not be required to divulge to the 
investigator any information relating to the offense 
for which he is ~eing considered for pre-trial release. 
Any information,oelicited from the defendaI1t pursuant to 
a pre-trial release investigation may be used solely for 
purposes of determining eligibility for pre-trial release 
and may not be used against the defendant in any other 
proceeding, other than prosecution for perjury. 

7. A pre-trial services authority should be created, funded 
by administrative fees and surcharges imposed upon de­
fendants, for purposes of administering release programs. 
It may be good, from a cost-benefit standpoint, to examine 
the potential for expanding the resources in this area to 
allow more participation }\>y the probation officers. in perform":" 
ing such duties. This wclilld represent an alternative to 
creating an additional pre-trial release agency. The authority 
would: 

a. Conduct .. release investigations ,pursuant to Recommendation 
6; 
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b. Monitor compliance with release conditions ·for all' 
released intoi ts custody;' 

c. Promptly inform the oourtof· all apparent ,violations· 
of pre-trial release conditions, the arrest of persons 
released, and recommend appropriate modifications of 
releas'e' conditions; . 

d. Remind persons released'prior to trial of their court 
dates and assist them in getting to cOl:1rt, if necessary; 

e. Make initial releas,e decisions ·and release, pre-trial, 
defendants who fall within. elisiibilitystandards .• 

:('\,.'1" • 

Upon motion by either the defense ,or the prosecution, or 
upon informatt,on supplied by the pre-trial services authority 
indicating that there should be additional release conditions 
imposed ,the court should promptly re'-examine the release 
decision. 

Upon sworn affidav.it by the prosecuting attorney, law 
enforcement officer or representative of a pre-trial service 
authori ty establi'shing reasonable grounds to believe that 
a defendant has .iritentionally violated the conditions of . 
release, a judicial officer may issue an order directing that 
the defendant bE? taken into custody and brought for'thwi th / 
before the appropriate jqdicial of·ficer to review the corv£' 
di tions of release. After the: defendant: is taken into ,/ 
custody the, judicial officer shall:' " / 

I 
a. 

b. 

/ 
,/ 

Set new or additional conditions of release, or; . ,. 

f 
Schedule a pre-trial detention hearing wi thin 'iIi ve 
(5) calendar days. " /~!. 

. ,I 
A law enforcement offic~r having propable cau'se Ito believe 
that a defendant has violated conditions of rexeasp. should 
be authorized, when it is impractical to secute an order, 
arrest the defendant and take him or her forihwith befoore 
the appropriate judicial officer to review ~onditions of 
release. 

to 

Recommendations for Pre-Trial Detention 

1:. The state constitution should be amended to per~it denial 
of pre-trial release und~r highly restrictive procedures. 
The categbries'of persons to whom:celease may be denied 
should be specifically set forth., carefully defined and 
limited. Pre~trial detention should'be'permitted only when 
it is deemed absolutely necessary in obtaining the presence 
of a .defendant at triai, insurihg"the integrity ,of the judicial 
process or protecting the community from imminent, serious 
criminal offenses. 
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2. pre-~rial rel~ase should be denied only after a judicial 
hea&~ng <;tt~l1J,.ch ~he cour~shal1. have found, by clear ' 
and conv~ncJ.Ilg ev~dence, that ,the safety of the, community 
the integrity of the judicial process, or the defendant's' 
reappeara?Qe cannot be reasoIl:ably assured by any mode 
of pre-tr~al-release. ' 

3. 

:\ 
4. 

'. ,~:::::. 

A pre-trial detention hearing shouldbe'convened by a 
jUdicial officer whenever the prosecutor, law enforcement 
officer ,or representative of the pre-trial release 
authority alleges, ip a verified statement, that a 
defendant if released is likely to flee, threaten or 
intimidate ~.,i tnesses or court personnel, or ,const,i {"utes 
a d<;tn~er·to tl1e community thrqugh serious criminal. 
act~v~ty. Any such complaint shall include specific 
factual all~gations that led to the filing of such state-
ment. ,;. 

~t the conclusion of a pre-triai detention hearing, a find­
~ns of probable cause having been made, the judicial 
officer should issue an order of detention if he 
finds by clear and convincing evidence that: 

a. The defendant,' for pqrpo'ses of interfering with. or 
obstructing, or attempting to interfere with or bb­
:;;truct,justice has threatened, has injured, or intim­
~dated or has attempted;to threaten, 'injure or 
intimidate any prospective witness, juror, prosecutor 
or court o:t;ficer, and that no condition of release is 
adequate to protect the in1,:egr,ity of the judicial 
process; or « 

'\?' 
b. The defendant constitutes a danger to the community 

because: 

f /' 

i. The defend?nt is charsed with a criminal offense 
involving viOlence and;' 

ii. 

(al,' has been convicted of a crime punishable 
by death or life in prison, or; 

(b) has been convicted of a criminal offense 
involving violence within the ten years . 
prior to the date of the current arrest, 
and; 

(c) ,the. court finds that no conditions ~f 
release are sufficient to protect the 
safety of the "cotnmuni ty from serious 
criminal offenses by th& defendant or; 

( " 

The qe\fen~ant is\\c~arged with a. felony 'which '. 
does,r~,pt J,.nvolve· v~olence, and 

i .! 
6 
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• 

(a) has been convicted within the ten years 
. Rreceding ,the, current' arres t of at least 
',threebther felony offenses:whichwould not 

be defined a.s j'related 'o'ffens.es "under 
, the Florida Rules of Criminal' Procedure, and,~? 

~~?,J 

(b) the court finds that no conditions of 
release are sufficient toprotect'the 
safety'of'the community from serious 
criminal offenses byt, the ,defendant, 'or 

iii. The defendant is on pre-trial release and is 
al:'J7ested for a crime arid the court finds that 
no, conditions of release are suffici.entto 

. "protect the safety of the communi ty i or; , 

c. The defendant is likely to flee and no conditions 
'of release will reasonably assure the' defendant ':s' 

e •. 

re-appearance, O;i.:'i 

No conditions of release wi'll reasonably assurec;the.~ 
o 

re-appearance of a defendant charged with traff~ckin~ 
in cannibus, cocaine, 'or an illegal drug as defJ,.ned ~n 
Florida Statute 893.135 which carries a mandatory" 
minimum sentence 'and the judge finds by a preponderance 
of evidencec;,that the defendant has committed the offense 
charged" or; l ' 

The defendant~:~has' violate~\ the condition of rel~ase, 
and' no additional condi tionsare reasonably lik'ely to 
assure his or her presence at t:t;'ial, .to insure the 
integrity of. the judicial process, . or to protect 
the community from imminent, serious criminal . 
offen~es. ',., '. 

5. Pretrici:1 detention hearings'should meet the ,following 
criteria~ 

a. The pre-trial. hearihgshould 'be held within five 

b. 

c. 

, days ,from the date that theindivid~alistaken: i.nto ii 

custodYino continuance of the gear~ngshould be 
permitted except with .. the consent of the de[f,endant~ 

p , 

In order t6 provide adequate info:mation to~both si~es 
in their pr~paration for a pre-tr~al detentJ,.on hearJ,ng, 
discovery., prior to the ') hearing should be as full and 
free as possible; 

The burden of proof and ofgbing forward at the pre~ 
trial detention hearing shdUld 'be on the pros'e~;lution~ 
~he defendant should be ent~tled to be represented by . " 
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counsel, to pr(~sent witnesses and, evidi:nce on his or 
her behalf, and to 'fully cross-examine witnesses tes-

. tifyingagainst him o+' her.. In the ,proceeding, . 
evidence may be present;ed as to any matter that tIle 
court deems relevant to .the determination for danger 
to the community, danger to the prosecution of the 
case, or the likelihood of flight on the part of the 
defendant. Any such evidence .which the court deems 
to have probative value may be received<;regardless 
of its admissibility under the exclpsionary rules of 
evidence, provided the defendant is accorded a fair 
opportunity to r~ebut "any hearsay·,statements. This 
section shall notpe construed to authori?e.the 
introduc:tion of any evidence secure.d in violation 
of the Constitution of the· United' states or the 
Con.stitution of· the state of Florida. 

6. A pre-trial detentioJl order should: 

7. 

8. 

a. Be based solely upon evidence introduced at the pre-" 
trial detention hearing; 

b. Be in writing; 
. ~.? 

c. ·.Be entered within 24 .hours of the conclusion of. the 
hearing; 

d. Include the findings of fact and conclusions of law 
of the juqicial of~icer with :tespect.tothe rep-sons 
for the. o.rder of detention and the reasons why the 

. integrity of the judj,cial process,. the safety of the 
community, and the presence of the defendant cannot 
be xeasonably assureo. by advanc;i.ng the date of trial 
or imposing additional conditions on release. 

The' speedy trial time for a defendant in custody pursuant 
to a pre-trial petention order should be no moreth~n, 
sixty' days. Failure to try'a defendant held in custody 
within that period should. result in tl:le defe~:ldant' s . immediate 
release from custody pending trial. 

Every convicted" defendant should be given credit" both 
against maximum and minimum term,·' for "all time spent in 
custody as a result of the cr;i,m:inal_charge for.which a 
prison sentence is imposed, including such time ,as a result 
of ,a pre-trial detentio!l, order .• :" . 

9 • Temporary release of a defendant should be. a:va~\lable if 
necess,ary in order to adequately prepare h1.s, defense. 
Such release may be l!lad7 t<;> the. custody:, <;>£:, the aefense 
attorney, orwhenth1.s 1.S l.nadequate tOl.nsure the defen­
dant 's presence ?It tria! and the safety,,' of' theconUnuni ty , 

• Q the cusfudy of a law enforCement officer. 
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10. ~ defendant prior to trial should be confined in facilities 
separate from those convicted persons',awaiting or serving ,>' 

.sentences or being held in custody pending appeal. Any 
restrictions on the rights that the defendan:t detained 
pre-trial would have as a free citizen should be as minimal 
as institutional security ahd order require. The rights 
and privileges of defendants detained pre-trial iri no 
instance should be more restricted tnanthose of convicted 
defendants who are detained. 
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Discussion 

I~ The Current System 

Current pre-trial release procedure's usually revolve around 
the use of ,a bond schedule, approved by the', circuit court and 
used by the booking officer at each 'county jail. '(Some larger 
counties have already established special pre-trial release, 
authorities that do not depend as extensively on the bond , 
schedule.) The bond schedule lists bondable offenses and the 
amount of bail which must be posted for release, according to 
offense charged. That is, when an individual is arrested and 
brought to the jail, the booking officer USeS the bond schedule 
to tell the defendant how much bail he must post to obtain release. 

There are two basic ways to post bond. One, the defendant 
can raise the cash amount stated through his own resources. 
This money is deposited with the court and refunded when the 
accused appears for trial. Second, the defendant can arrange to 
post bail through a commercial bail bondsman. In this instance, 
the defendant pays the bondsman a non-refundable fee, usuall¥ . 
ten percent of the bond amount, in return for the bondsman s~gn~ng 
for the defendant's release. 

When a defendant is released on bond through either of these 
methods, the failure to appear in court when required can result 
in a forfeiture of the bond amount. Upon failure to appear and 
estreature by the court, the bondsman is liable for the entire 
bond. If the defendant appears within twelve months the bondsman 
is released from that obligation. 

A defendant who is unable to raise the specified bond amount 
will be detained until a first appearance hearing is held, 
unless a county has established some procedures by which a 
release on recognizance can be considered. Some counties release 
defendants on their own recognizance when they meet certain con-
ditions. ' 

It should also be noted that use of the bond schedule is 
not mandatory. If an arresting officer or a state attorney, 
for example, indicates to the booking officer that a person should 
be detained for first appearance hearing, then the person can 
be held with n~ opportunit» until that hearing, to be released. 

The first appearance hearing before a judge must bp- held 
within 24 hours of arrest for every person who is detained. 
At the first appearance, the judge determines what form of 
pre-trial release will reasonably assure th~ appearance of the 
defendant. The stated bond can be raiseq., or lowered, or a 
defendant can be released on his own recognizance or on some 
other non-financial conditions of release. At the judges direc­
tion, prior to the first appearance, the Department of co:;rections 
may prepare a pre-trial investigation to make recommendat~ons 
regarding the release of the accused. 
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Under the Florida constitutIon, ':aTl 'defe,l1dants, except those 
accused of capital' or life feloni,es ,:have ,theiigl;it to bail. ~ 
The Floridac Rules ofCriminalPr'ocedure state '',.chat the purpose ~ 
of bail is to, insure the' defendant's appearance, and " thep.t;lles! 
define bail as both financial and'rion':'financial'forms of release. ~ 
There is no provision for the detention of dangerous persons. 
Therefore, under the present sy-sterna judge who' desires to' 
detain an indi vidual consIdered to' be d, angerous must r,ely' on 
setting high bond to insure that release is not; obtained. '1 

, In addition, many individuals involved in organized crime or 
drug trafficking have adequate financial r~sources to post bond 
eaSily and neVer show up for trial~ Many inthe'judiciary have 
indicated that this is a problem wl1en individuals whom the judges, 
wanted incarcerated have been able "to meet the 'high bond, 'and 
consequently have purchased their release ." " 

Commercial bail bondsmen are licensed and regulated through 
the Department of'Insurance. Bondsmen 'play a significant-role 
in deciding who gets released by virtue of their, choices of ,who 
to bond. While it can be, argued that bondsmen choose to bond only 
those who are good risks, it should also benofed that the Tasf;: 
Force recei·ve'd testimo~y which indicated' that .1,0\17 profit cases 
are often ignored by the c6~erci'al .:i,n?ustry. 

II. The Problem 

The problem 6f jail overcrowding ,nks been a major factor' 
in the reconsideration of pre-trial~:l:Lelease an,d d~tention 
practices in Flori'da in re'cent years'~: Approximately two-thirds 
of Florida's jail population consistsko'fpersons awaiting trial. 
statewide reforms in pre-trial release polidies to arrange 
for more releases have' been s\.lggested',before, but the$e,: 
are usually met with skepticism 'andr'esistance due to public 
concern over the soft treatment of lawbreakers. The findings 
of research over the ~ast fifteen years indicate t:hat: 

1. 

2. 

Individuals who could be 'released without hurting tpe 
chances of their appearing for' trial or endangering' 
the community are being detained in increasingly , 
overtaxed 109a1detention, facilities. . 

Individuals whOm judges would ,.rather release are 
being detained· in those facilities because the 
commercial bail agencies play too great a role in 

. determining who i,s released. 

3. Serious offenders who present a danger to the cOInmunity 
or to the integrity 'of :the prosecution of a case 'are often 
released because insuring appea'rance' at trial is the 
only legal' purpose for det(;htion~' .';' 
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4. A system has developed that bases, the release d7cision 
upon financial abilitie$ rather than upon assur~ng . 
the defendant's appearance in court. 

Over the past fifteen years, every major criminal justice 
task force, study group and special commission, including the 
President's Advisory Commission on Criminal Justice Standards 
and Goals the American Bar Association, the Board of Directors 
of the National Association of Pre-Trial Service Agencies, the 
National Center for State Courts, and the Uniform Rules 
Committee of the National Conference of Commissioners on Uniform 
State Laws have researched the problem and determined that 
"the exist.ing money bail system" of pre-trial release is con­
tributing to problems in the ~;riminal justice process ..... 
Specifically, problems such as jail overcro~ding! ~ack of 
equity and discrimination based on wealth, ~neff~c~ent use of 
resources and limited court participation in the release 
decision ~re the most often cited products of pre-trial release 
practi6es based primarily upon financial ability. 

Reform of the system O~ pre-trial release in Florida has been 
attempted on several fronts over the past two decades. . 
The Legislature, the Courts, and the Co'nstitutional Revision 
Commission of 1977 have each considered pre-trial reforms 
that would have established a presumption in favor of release. 
Bills in the Legislature have never reached the point o~ a 
floor vote. The Florida Supreme Court amended the Flor~da 
Rules of Procedure to establish various pre-trial release 

. options, but did not establish a presumption towa:d release. 
A Circuit Court of Appeals ruling that the pre-tr~al release 
system was discriminatory was decla:e~ moot a~te: the Supreme 
Court made this amendment. TheRev~s~on Comm~ss~on proposed 
a constitutional amendment that would have established a pre­
sumption for release,' but this amendment was defeated in a 
package of amendments by the Florida eleotorate. 

Governor Bob Graham, in establishing policies and priorities 
for the 1981-83 Leaislative sessions with a concern for swift and 
impartial adjudication of alleged violators statewid7, suggested 
that the state should insure that bail setting pract~ces do not 
resul t in unfa'ir and discriminatory and disparate treatment. 
The Governor's Planning Conference on Urban Progress in 1980 
suggested the use of release on recognizance for se~ected non­
violent crimes as an alternative to., the use. of sett~ng bond. 

The focus of pre-trial reform efforts ha,s been the creation of 
equitable release practices that would result in more offenders 
being,released prior to tria!.. Public concern,howev7r! has 
repeatedly been expressed over the releas~ of known cr~m~nals 
who are awaiting trial and th,e apparent lack of regard for 
public safety. 'Throughout the.history of pre-trial reform 
efforts, the issue of presumptive release has been regarded 
as the opposite of preventive detention. The Task Force has 
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concluded that these two policies are not mutually exclusive and 
that a policy of presumptive release canbnly be effective 
when designed in coordination wi'th a .policy of preventive 
detention. 

Therefore, the Task Force has sought to construct a 
coordinated policy that establishes apresumptioIi in favor 'of 
release as well as criteria on which to base a decision to 
detain~ The Task Force has 'set out reasonable criteria to 
define three djstinct situations that justify detention: 

a. Threat posed by the defendant to the community~ 

b. Risk that the'individual may not ·re-appear.for trial~ and 

c. Threat to the integrity.of the ,prosecution, including 
threats to victims, witnesses and members of the criminal 
justice system who are involved in the prosecution. 

In setting out these criteria, the Task Porce has sought to 
avoid two extremes. On the one hand, the Task Force did 
not want to state the de.finitions so generally that courts would 
be reticent to utilize power ,to detain. On the other hand, 
the Task Force did not want to state the definitions so specifically 
that the court would not be able to detain a person who should 'be 
detained. 

III. Reform Strategy 

The presumption'. in favor of release provision adopted by the 
Task Force provides that a defendant be released unless there· 
are no conditions th~t can be set that will reasonably assure' 
that he will appear in.court when required,·that he will not· 
commit further criminal offenses while on release, and that he 
will not interfere with the prosecution of his case. This 
release is dependent upon the defendant's promise to appear and 
upon the defendant's cooperation with the pre-trial investigation. 
The court is responsible for .imposing the, most appropriate con­
ditions possible to accomplish these assurances • 

The court may delegate the authority to release defendants 
to law enforcement personnel, specifically appointed magistrates, 
or a pre-trial services agency. This delegated authority would . 
make release decisions based on articulated statewide standards of 
release. Those individuals detained would have a first appearance 
hearing within 24 hours of arrest in which a judge would set 
the conditions of release. The condit.ions which - could be set 
would be limited to those which would ,directly insure the 
defendant's appearance at trial, the safety of the community or 
the integrity of the prosecution. Financial conditions.could 
only be set if no other conditions were considered sufficient to 
assure the appearance of the defendant in court. 
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The court could, impose the least re.strictive of three types 
of financial bond~ an unsecured bond, an unsecured. bond 
accompanied by a ten percent deposit, or a secu:r:ed bond. The 'I 

securing of bond by compensated surety (commercial bail bondsmen) 
would not be an option under this provision. 

The Task Force has recommended a pre-trial services authority 
for the purpose of administering release 'programs, funded by 
administrative fees imposed on defendants. This authority 
could be located within an existing agency such as the· Department 
of Corrections or the State Court'Administrator, or it could 
be a newly created agency. The function of this authority would 
be conducting pre-trial release investigations, monitoring 
compliance with release conditions, notifying the court of 
violations of these conditions, and notifying releasees of 
court dates. The delegated authority to release described above 
would also be located within the authority .. 

Whenever a prosecutor, law enforcement officer or pre-trial 
release officer believes that the accused is likely to flee 
or represents a threat to the community or to the prosecution 
of the case, he may file a statement of factual allegations 
against the defendant. The judge must then convene a pre-trial 
detention hea.ring within five days to determine whether grounds 
exist for the continued detention of the defendant. The burden 
of proof at the detention hearing lies with the state. The 
Task Force has detailed what the court must find in this hearing 
in order to detain the accused. 

Other recommendations passed by the Task F.orce provide 
descriptions of the nature and use of the pre-trial investiga­
tion, the rules of procedure for. the detention hearing, and the 
procedures for reconsideration of a release order, as in the 
case of a violation of the conditions of release. 

The major financial impact of these recommendations would 
appear to lie in the operation of a pre-trial services authority. 
Sufficient personnel would have to be provided so that a pe~son 
with authority to release the arrested defendant would ,be 
available at all hours of the day and to handle the workload 
involved in conducting pre-trial investigations and monitoring 
compliance with conditions' of releas~. Some of this financial 
impact could be offset by the collection of administrative 
fees and surcharges. 

Because these recommendations shift the burden of the pre­
trial release decision more squarely onto the court's shoulders, 
some additional judges would be needed to handle the detention 
hearing. 

The impact of implementation of these recommendations on 
the jail population is unknown.. It is anticipated that SOme' 
persons presently detained will be released, and some presently 
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released will be detained, but estimating the number of each 
is impossible. Release on recognizance programs in several 
of' the larger counties in the state have resulted in a 
:eduction of jail populations, but these programs have not 
~ncluded the preventive detention provisions. Information on 
present jail populations is not adequate to make projections 
on the impact of these proposals. 
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