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CHAPTER ONE 

INTRODUCTION 

After a decade of court reform effort~, the Ohio Supreme Court adopted 

Rules of Superintendence to govern its general jurisdiction courts, the courts of 

common pleas. These rules, for the first time, asserted the Ohio Supreme Court's 

authority to monitor judicial performance and hold judges responsible for the state 

of their criminal and civil dockets. By specifying particular times in which cases 

were to be disposed, requiring individual calendars, and mandating monthly docket 

reports from judges, the rules shifted the burden of moving cases from attorneys to 

judges, who were now held responsible for delay, the perennial bane of the justice 

system. In these ways, the Rules of Superintendence challenged the ability of 

judges to determine the manner and pace of their work, both of which were 

subordinated to the supervision of the state supreme court and the gods of 

efficiency and speed. 

This study examines the impact of these rules upon the administration of 

justice and the status of judges. Through a combination of qualitative and 

quantitative data, we examine the history of the rules, 'their implementation, the 

reasons for resistance and acceptance among judges, and their effects upon case 

processing time and the quality of justice. The rules' impact upon relationships 

among legal actors - what has come to be termed local legal culture - also is 

explored. 

Court Structures 

The Ohio court system's current unified structure was established in 1968 

with the passage of the Modern Courts Amendment. That amendment vested 
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judicial power in the supreme court, granting it general superintending authority 

over all state courts. These courts include intermediate appellate courts, common 

pleas courts of general jurisdiction, and municipal courts of limited jurisdiction. 

The 1968 amendment also granted the supreme court extensive proc;edural rule­

making authority subject to legislative disapproval. The constitution raised the 

position of state court administrator to constitutional status: the chief justice was 

appointed the administrative head of the court system, and authorized to transfer 

judges between districts. Despite repeated efforts by segments of the bar to 

replace the electoral system with merit selection, judges at all levels are elected 

in partisan primaries and non-partisan general elections. 

Scope 

Although the Rules of Superintendence addressed both civil and criminal 

delay, this study is predominantly concerned with their effects upon criminal cases. 

Given the difficulties associated with defining what constitutes a civil case, it was 

not within the purview of this study to explore the impact of the rules lIpon civil 

dispositions. But while such distinctions are easily made prior to research, they are 

not easily sustained in the real world of courts. When questioned about the rules, 

judges and attorneys responded with both civil and crimInal examples. In 

particular, they reported that the emphasis on criminal case processing induced by 

the rules and subsequent Speedy Trial Statute resulted in neglect of the civil 

docket. The need to assess reform in terms of an interdependent system where 

changes in one sphere reverberate in the others is a recurring theme of this report. 

Although our interest is in the Rule~ of Superintendence, they can~bt be 

understood apart from another innovatIon which soon followed them - a speedy 

trial statute enacted by the legislature In 1973. Unlike the rules, which merely 

directed that criminal cases be disposed within 180 days from arraignment, the 
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statute required that jailed defendants be tried within 90 days and non-jailed 

defendants within 270 days. Failure to meet the statutory standards would result 

in dismissal with prejudice, an event which prosecutors and judges had particular 

reason to avoid for it would appear they were freeing criminals and leave them 

open to public criticism. Coming at the heels of the rules, the Speedy Trial Statute 

intensified concern for expeditious justice among judges, prosecutors, and attor­

neys. Consequently, it was necessary to examine the relationship between the 

rules· and the statute and to assess their interaction. 

~chnocratic Solutions 

"Fiscal crisis" has been defined as a growing structural gap between expend­

itures and tax revenues at all levels of American government (O'Connor 1973:9). 

To ameliorate this crisis, the state has developed new strategies to provide 

necessary services more economically and efficiently than before~ Increasing 

demand for court services, and dWindling public revenues pose a specific fiscal 

crisis for the courts. When courts are afflicted by fiscal crisis, growing demand 

must be remedied without recourse to additional fiscal resources. Courts have 

responded to these growing demands and declining resources by "rationalizing" 

procedures and adopting new cost-saving technologies (Heydebrand, 1979)4 

Ohio was an early victim of the fiscal crisis of the state, her beleaguered 

taxpayers rejecting school bond referenda throughout the mid-sixties. As the Ohio 

Judicial Conference (980) reported: 

Ohio judges are overworked with burgeoning dockets and fllings mount­
ing faster than they are being handled. At the same/~-lme, their 
struggle to increase salaries is made more difficult bydec11ning state 
revenues and budget cuts. 

3 
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As early as 1960, expanding c::aseloads and delayed dockets were perceiVf!d to be 

problems. Part of a broader movement to modernize OhIo's courts and reduce 

court delay, the Rules of Superintendence were proposed to ameliorate backlog and 

delay without additional expenditures, thereby embodying significant aspects of a 

"technocratic" &'trategy - one which combines new management strategies with 

labor saving devices. 

That the rules suggested a new approach 1s best understood when compared 

with two other strategies which previously have been utilized to deal with 

problems. A "professional strategy,It in which the dictates of judges prevailed, was 

based on the a~sumption that an adequate flow of fiscal resources would allow the 

system to operate without structural modification (Heydebrand, 1979). Its answer 

to the problems of caseload, backlog, and delay was more judges, more support 

staff, and more facilities. A second approach, the "bureaucratic strategy", aimed 

to make better use of existing resources - to be more "efficient" - by extending 

the division of labor, subordinating routine work functions to centralized admini­

strative control, and delegating work functions to non-judicial personnel. 

Technocratic administration - typified by Rules e)f Superintendence 

synthesizes, yet transcends these two strategies. It seeks to expand the type of 

resources available to courts and to make more efficient use of all resources. 

Unlike the professional strategy, which seeks to quantitatively expand judicial 

resources by increasing expenditures, the technocratic strategy seeks to qualita­

tively expand the resources utilized by the courts through the adoption of n~w 

technologies and management strategies. Unlike the bureaucratic strategy, which 

fashions purely hierarchical administrative structures, the technocratic strategy 
, ' 

decentralizes the act of administration while centralh:ing accountability for it. 

Technical and managerial innovations characterize this approach, including data 

processing, audio-video technologies, forecasti,ng models, professional court admin-
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istrators, managerIal use of social science research, and the redefinition and 

expansion of judicial boundaries (Heyde brand, 1979). 

Methods 

Several methodologies were used to accomplish this study: interviews, 

observations and statistical ana!ysi~ of case file data. We intensively interviewed 

judges, attorneys, and court personnel in three common pleas courts to tap the 

ways in which Rules of Superintendence affected their everyday practices. 

Interviews were also conducted with state officials, during which time we 

ascertained information regarding the history of the rules and their current import 

to those charged with their enforcement. In addition to these interviews, which 

were tape recordedp we also engaged in courtroom observations to establish 

differences within and between sites and to assess the extent to which the rules 

affected courtroom activity. These observations also contributed to the generation 

of theory, enabling us to form hypotheses about the various sites. 

!' 

Settings. To explore the impact of the Rules of Superintendence and their 
-

,significance as a new administrative strategy, we studied three courts of common 
I • , 

'pleas - Columbus, Cincinnati, and Youngstown. Columbus and Cincinnati differed 

in terms of their acceptance of the rules and the organization of their courts, 

despite their comparable size; both benches were also composed of twelve judges. 

As the state capital, it "Nas important to study Columbus be~ause its proximity to 

the Ohio Supreme COllft could have affected court operations. Since the rules 

were designed to attai,k the problems of large courts, it was important to compare 

two larger courts, s1Jch as Cincinnati and Columbus. Youngstown provided a 

contrast to these sites because of the size of its court (four judges) and its 

depressed economy. The extent of its fiscal crisis afforded the opportunity to 
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explore the links between a county's economy and the operation of its courts. Its 

Democratic composition also distinguished it from the other two Republican sites, 

providing an additional basis for comparison. Because Ohio has an abundance of 

small jurisdictions -as do other states - it was important to assess the conse­

quences of the rules in such a setting. 

Qualitative Analysis. Most qualitative studies depend solely upon actors' renditions 

of reality to assess the impact of change in their lives. While these accounts 

reflect the ways in which they experience the world, they sometimes differ from 

the official indicators which chronicle change. Although the shortcomings of 

official agency statistics are well known (see Cicourel & Kitsuse, 1963), thley can 

be used in conjunction with qualitative methods to further penetrate th(~ reality of 

respondents. When quantitative data diverged from respondents' qualitative· 

accounts, we reconta(';t~d significant actors to elaborate upon and expraln these 

differences. Where differences remained, they allowed theorizing about the 

disjuncture between the actual and perceived impact of the rules. 

Since the rules significantly affected judicial behavior, we interviewed 

thirty-four judges, f1 ve of whom no longer sat on the common pleas court. Because 

these individuals had served prior to the advent of the rules, they were interilrlewed 

to provide a comparative view of the changes which had occurred. In only one 

instance was an interview refused, and this was with an elderly judge about to 

retire. The court administrator and assignment commissioner in each site \Ivere 

also interviewed, as were journalists assigned to the courts. In addition, private 

attorneys, prosecutors and public defenders chosen via snowball sampling -, a 

process by ~hich one acquires a sample by following the recommendations ,of 

others - were interviewed to assess the rules' impact upon their practices .~nd 

procedures. In these interviews, we were interested in contacting a mix of' 
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individuals who had practiced before and after the rules and who were known for 

their criminal work. By asking respondents to name others who fit the established 

criteria, the same names soon began appearing, indicating that we were fulfilling 

our criteria. After preliminary interviews, we constructed interview guides to 

insure uniformity in data collection. As Lofland (I 971:76) has noted, the purpose of 

such a guide is not to elicit choices to alternative answers, but to elicit what the 

interviewee considers to be important questions. Thus the interview guides served 

as reminders of topics to be covered and as stimuli to deeper probing. 

On the state level, we interviewed the chief justice, two former justices and 

other officials responsible for administering the state COIJrts. Taped conversations 

with the previous chief justice who was responsible for the rules, had been 

conducted prior to the initiation of· the study. We contacted state legislators from 

the House and Senate Judiciary Committees to collect Information on the rules and 

the relationship between the legislature and the court. Officials from state 

judicial organizations also were interviewed. During the course of our research, we 

attended the annual meeting of the Ohio State Jlldicial Conference to observe 

judges "backstage" and learn their private concerns~ Collective strategy sessions 

regarding salaries, for example, helped confirm observations about fiscal crises, 

judicial power, and alienation at work. 

In keeping with the tenets of qualitative methodology, the number of 

individuals to be interviewed within each category was not specified in advance. 

Instead, we used theoretical relevance as a guide. When interviews with particular 

types oi persons failed to yield new insights, we knew that theoretical saturation 

had occurred (Glaser &: Strauss, 1967). Admittedly, the decision as to when such 

categories are adequately sampled, or "theoretically saturated," is subjective. It 

ls, howe.ver, guided and eased by the joint collection and analysis of data. We did 

not, for example, walt until all data were collected to assess the theoretical 
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significance of our findings; such assessments were ongoing throughout the 

collection process. Because data .analysis is continuous in qualitative research, 

coding categories emerge during the process. At the conclusion of the project, we 

discussed our major qualitative findings and established final coding categories. 

. Many of these reflected the topics in l')ur interview guide, but topics which had not 

been,~o identified also were included. With the coding scheme in hand, the 

principal investigators read and coded th.e fieldnotes and irlterviews. 

Quantitative Analysis. In addition to thest~ qualitative data, we collected criminal 

case processing data from official court do~-:ket books in Cincinnati, Columbus, and 

Youngstown. Data were collected for a total of 2,267 cases from five separate 

years between 1967 and 1977. The dates of the five major events in the history of 

each case .- filing, indictment or information, arraignment, disposition, and 

sentencing - were collected. Other important dates which could affect the length 

or outcome of a case were also gathered, including motions, continuances, and the 

issuance and return of bench warrants. Finally, we collected supplemental 

information on a variety of defendant and case characteristics, although not all 

information of this type wa,s available in all s1 te,s. 

To test the effects of both the Ohio Rules of Superintendence and the Speedy 

Trial Statute, data were drawn from several different yt,ars to properly assess their 

inde~lendent effects. Cases were sampled from five yeclrs falling throughout the 

period 1967-77. Two sample years - 1967 and 1969 - pr,ecede both the rules and 

the Speedy Trial Statute, and represent the baseline data fo'r our study. The third 

year, 1972, is the first year that the rules became operational, and represents the 

rules as an independent factor. The years 1974 and 1977 represent the period when 

OO~h the rules and the Speedy Trial Statute were ,effective, thus completing the 

grc1e. By adopting a non-continuous time sample, we were able to assess ,systemic 

changes over time while maintaining a reasonable sample size. 
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The actual sampling technique in each city was based on lists of random 

numbers specifically formulated to yield a sample of 1.50 cases per city per year. 

To achieve this yield, it was necessary to generate about 1.5096 of our desi.~ed 

sample size in random numbers, because cases where the grand jury refused to 

indict the defendant were discarded. A final sample size of 2,267 was achieved • 

Appendix One indicates the sample breakdown. Because the 1977 Columbus data 

were being entered into a computerized system at the time of data collection, they 

were unavailable (~ee Appendix One). 

Organization of the ReP2f.! 

Chapter Two -examines the Rules of Superintendence in the broader historical 

context of court reform in Ol"tlo; ~. Chapter Three analyzes the process used in 

making the rules, which are presented in Chapter Four together with the Speedy 

Trial Statute. The sanctions and incentives wielded by the supreme court to 

implement and enforce the rules are explored in Chapter P.ive; judicial responses to 

these efforts are presented in Chapter Six. Chapter Seven examines the changes 

the rules and the statute wrought on judging. Chapter Eight describes how our 

three courts operated prior to the rules~ providing a baseline against which to 

gauge subsequent developments. Chapter Nine discusses the impact of the rules on 

relationships among courtroom actors. The rules' effects on delay are e)l:amin~d in 

Chapter Ten, as are those on the quality of justice in Chapter Eleven. 
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CHAPTER TWO 

THE CONTEXT OF COURT REFORM IN OHIO 

The Rules of Superintendence were but one part of a larger movement to 

reform the administration of justice in Ohio. This movement developed in 

response to proliferating legalization of social relationships, growing litigiousness, 

expanding judicial activism, and dwindling court budgets. In this chapter, we 

examine the court reform movement in Ohio and the problems it attempted to 

address. 

Despite apparent consensus over the problems facing Ohio's courts, the 

claims that delay and court structure were indeed problems need to be critically 

examined. Although social problems are linked to objective social conditions, the 

labeling of particular conditions as problems depends, in part, upon the values of 

those affixing the label (Ki tus e and Spector, 1975). These values do not exist as ! 

E!:!ori facts, but rather as reflections of the· position of the value holder in the 

soci~l order. Because the ability to purvey such values is differentially distributed, 

some groups consistently sec"re greater access to the means of value distribution, 

be it the televisi~n or the academic journal (Edelman, 1977). The problems 

perceived by powerful groups predictably center on how to exercise, maintain, or 

enhance that power, while their preferential access to media enables them to 

proclaim their problems to be those of society. Powerful groups can also decide 

certain situations to be non-issues by defining them as unproblematic:. For these 

reasons, the definition of delay and court structure as problems by Ohio elites 

bears critical examination. After outlining the problems perceived by Ohio elites, 

we wi11 examine the social conditions underlying their perceptions and the twin 

ideological lenses through which they focused their attention. 

10 
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Defining the Problems 

Existing accounts of Ohio's court reform movement (Milligan and Pohlman, 

1968; Berkson and Carbon, 1978; Van Aken, 1980), as well as those reCounted to us 

by state court elites explain the movement's origins. This "conventional wisdom" 

depicts the pre-1968 court system as archaic and confused. Structural confusion, 

the wisdom explains, led to excessive delay and mounting backlogs which, in turn, 

undermined public confidence in the administration of justice. Drastic restructur­

ing was therefore required. These supposedly necessary reforms were embodied in 

the 1968 Modern Courts Amendment to the Ohio Constitution. The genesis of this 

amendment is critical, for the Rules of Superintendence are an extension of its 

logic and assumptions. 

The movement leading to the passage of the Modern Courts Amendment was 

not sparked by public outrage, but by the persistence of four groups of state-level 

elites: the state bar association, state legislature judiciary committees, the 

supreme court, and state judges' organizations. As two commentators described it: 

The judicial reform of 1968 was distinctly not a result of an outraged 
citizenry battering down the doors of the State House. Dissatisfaction 
with the present system existed, but had not reached the pOint of being 
a major issue: The r~form w~s pr:imarilY the res~t of efforts by 
t~ughtful legIslators, Judges, lawyers, editors and l~ymen who r~cog­
ruzed that real problems existed and cooperated to work out rational 
solutions before major surgery became necessary (Milligan & Pohlman' 
1968). ' 

Another described the reformers as "a relatively few members of the Ohio State 

Bar Association and the Judiciary" (Corrigan, 1970:728). These "thoughtful" 

citizens reached a consensus as to what the "real" problems were. The most 

pervasive problem, 'Lney agreed, was delay in hearing cases. A 1961 Legislative 

Service Commission Report labeled delay "the oldest and most pUblicized problem 

facing the courts of the state," and cited numerous causes for it. Congestion 

11 
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forced cases to wait. Dilatory judges dawdled. Litigants and attorneys sought to 

gain advantage by continuing cases. The complexity of overlapping jurisdictions 

encouraged rampant forum and .judge shopping, which in turn delayed dispositions 

as attorneys jockeyed for positions. 

But the fundamental problem underlying pervasive delay was thought to be 

the weakness of the state's court system. According to the Legislative Service 

Commission: 

Matters of qelay often are not the basic problem of t~e c~urt system; 
delay is only an evidence of deeper problems. Remedies directed only 
at delay may fail to resolve the un~erlying ~eakn~ss ?f ~he court 
system. Far more basic than de~ay IS the. f~llure to distnbute the 
judicial manpower and to increase ItS productIvIty to meet t~e ne:~~ of 
state judicial business. Attempts to resolve the p~oblem of 1nef~IC17nt 
use of judicial manpower are frustrated by. t~e lac:k of any a~thontatlve 
body of inform ation concerning the, admmlstratlve operations of the 
judicial function. As a result, precise conclusions abou~ the court 
system cannot be made; a' lack of common understanding of t.he 
problems of the court system prevails; and va,gue and sketChy remed~es 
are often advocated as solutions to indeterminable problems (Legl5-
lative Services Commission, 1961:6). 

Thus, as early as 1960, the problem of delay was linked to weaknesses in the state 

court structure. This linkage was reiterated in 1964: 

Ohio courts appear to be lacking in both organization ~d. ~anage':rlent. 
Some courts are unable to meet the demands of JUd~Clal busI~ess, 
despite extraordinary efforts of individual ju~g~s to c~rr~ct the SItua­
tion. Judges in other courts do not have sufflC1ent busmess to operate 
on a full-time basis. While many lawyers and litigants are, aware ?f 
serious congestion and delay in certain courts, there are no systematIc 
and definitive reports as to actual court performance and the lack of, 
this basic management tool makes evaluation of the p'e~formanc:e ~nd 
capacity of the courts more difficult (Legislative Service CommlSSlon, 
1964:5). 

The state bar also contended that court organization was the source of court 

problems. A 1964 report of the Ohio Bar Association's Committee on Judicial 

Candidates and Judicial Salaries concluded: 
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Salaries alone are not a solution to the problem oft judicial administra­
tion in Ohio or any other state. Regardless of the quality of the judges, 
a state must have a workable constitutional and legislat!,:,e pattern so 
that the abilities of the judges can' be used to their maximum (Milligan 
and Pohlman, 1968:812). 

The lack of centralized administrative authority was lamented by others as well: 

Part of the problem in Ohio has been that there has been no one in 
charge of the judicial system. The more than 400 judges in the state's 
system have tended to operate independently. While this is desirable in 
the area of judicial decisions, the conclusion has been that Indepen:­
dence in the administrative area leads to uneven and uncertain func­
tioning of the system as a whole (Milligan and Pohlman, 1968:821). 

Ohio's supposedly unworkable constitutional and legislative pattern was 

rooted in the administrative autonomy afforded its numerous constitutional and 

legislative courts. Lack of administrative hierarchy and a lack of statistical 

information rendered the use of judicial manpower inefficient: judges in less busy 

courts could not be transferred to assist those with congested dockets. 

Auguring the onset of an era where courts' problems could not be remE!cJi.ed by 

increased expenditures (Heydebrand, 1979), none of the reform proposals recom­

mended increases in expenditures for judicial resources. Although the Legislative 

Service Commission considered the creation of new judgeships as one possible 

response to the problems of congestion and delay (1964:64-69), it refused to 

recommend such action, maintaining that no fixed criteria could be established for 

the automatic creation of judgeships (1964:64-69). Even more significantly, it 
" 

questioned the cost-effectiveness of new judgeships. Relying on statistics collect-

ed for several Ohio counties, the commission contended that visiting judges were 

cheaper to employ than new judges. Moreover, the commission downplayed 

judicial requests for additio.""al judgeships, attributing the requests to motives other 

than need. Thus cost was one factor spurring reformers to systematize, rather 

than add to the courts. 
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The Dimensions of the Problem: Underlying Social Conditions 

Though analysis is limited by the availability of relevant data, certain 

reservations should be maintained about whether Ohio's courts were faced with a 

mounting crisis. Data on case processing time were not reported by the Ohio court 

system in any usable form between 19.50 and 1980. C~eload data, however, were 

collected and provide insight into the demands being faced by the courts. 

Beginning in 19.57, Figure 2-1 presents criminal and civil fHings for the entire state 

for the period 1960-1970. During the decade, criminal filings increased .5496, while 

civil filings increased only 17%. The mounting caseloads in two of Ohio's three 

largest cities grew more rapidly than the state average. As reported in Figure 2-2, 

in Cuyahoga County (Cleveland), criminal filings nearly doubled between 1960 and 

1970 from 1, 908 to 3,.533. In Franklin County (Columbus), they more than doubled 

from 861 in 1960 to 2,012 in 1970. In Hamilton County i{Cincinnati), however, they 

increased only 2796 during the same period, from 1, 917 to 2,446. Civil filings grew 

more rapidly in all three of these jurisdictions than in the entire state. Civil filings 

in Cuyahoga County increased ab;?ut 2296, those in Franklin County 4396, and those 

in Hamilton County by nearly 24%. Thus, with the sofe exception of Cincinnati's 

below-average increase in criminal filings during the decade, Ohio's largest cities 

experienced greater growth in their caseloads throughout the decade of the sixties 

than did the rest of the state. 

During the sixties, Ohio dealt with its mounting criminal caseloads by adding 

judgeships to the court of common pleas, increasing their number from 16.5 in 1960 

to 201 in 1970 (see Figure 2-1). This increase in judicial resources meant that the 
~ 

actual workload undertaken by judges grew at a slower pace than did the ov~rall 

case1oad. Thus, while the criminal filings for the state grew some .5496 during the 

decade, the mean criminal caseload per judge grew only 2696, and civil filings per 

judge actually decreased some 496 despite a 1796 increase in the civil caseload (see 
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Year 

1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 

-

Figure 2-1 

JUDICIAL WORKLOAD: 1960 - 1970 

Criminal Civil Number of Crim. Filings Civil Fil ings Filings Filingsl Judges2 Per Judqe per .Judge 
14,900 42,555 165 90.3 257.9 15,513 44,137 170 91.3 259.6 14,415 44,991 170 84.8 264.6 14,019 46,169 170 82.5 271.6 14,292 45,760 170 84.1 269.2 13,871 45,272 180 77 .1 251.5 14,318 179 80.0 16,111 44.018 183 88.4 240.5 16,755 133 91.6 19,102 199 96.0 22,943 49,922 20] 114.0 248.4 

1 Excludes domestic relations cases. 

2 Excludes domestic rel ations judges. 

Source: Ohio Courts 
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Figure 2-2 

CRIMINAL AND CIVIL CASELOADS IN OHIO'S THREE 
LARGEST JURISDICTIONS: 1960 - 1970 

Criminal Civil -'-
Count~ (Cit~} 1960 1970 % Change 1960 1970 

Cuyahoga (Cleveland) 1,908 3,533 85~~ 9 5 923 10,869 
Frankl in (Columbus) 861 2,012 134% 2,952 4,228 
Hamilton (Cincinnati) 1,917 2,446 27% 2,986 4,228 
Rest of State: 10,214 16,214 46~; 27,694 31,135 

~-----------------------
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7~ Change 
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Figure 2-1). Criminal caseJoads per judge actually increased less in Cleveland 

(25.796) and Cincinnati (14.996) than they did in the rest of the state (26.296), 

though the increase in Columbus (79.996) was triple that in the rest of the state 

(see Figure 2-3). The civil caseload per judge actually dropped in Cleveland 1796 

while increasing 1996 in Columbus and .696 in Cincinnati. The civll caseload per 

judge remained relatively constant through the decade, increasing less than 496 • 

Thus, modest caseload increases were mitigated by expanding judicial resources, 

particularly in Cleveland, which had experienced a large absolute increase in 

caseJoad. 

Despite the decline in per-judge civil caseloads and the modest increase in 

per-judge criminal caseloads, both civil and criminal backlogs grew throughout the 

decade. Figure 2-4 indicates that the number of criminal cases pending more than 

doubled, whereas the civil backlog grew some 1296. Closer examination of Figure 

2-4 shows most of these increases occurred between 1965 and 1970, the same 

period in which all of the decade's growth in criminal filings took place. Much of 

this growth might be explained by the racial conflagrations that swept cities such 

as Cleveland in the late sixties, and by campus protests during the same period. In 

other words, this upturn may not have represented a secular trend, but specific 

historical events. This explanation seems plausible because criminal caseloads 

grew more slowly throughout the seventies, increaSing some 3896 between 1970 and 

1978 in contrast with a 10196 increase between 1965 and 1970. Indeed, most oJ the 

state's growth in criminal caseload in the seventies is attributable to Cleveland, 

which contributed 5,228 cases to the state's total growth of 8,632. Thus, it appe~rs 

that the case!oad "problems" of the late sixties were peculiar to that period, for 

the growth In caseloads between 1970 and 1978 was much slower than that between 

196.5 and 1970. 
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Figure 2-3 

CRIMINAL AND CIVIL'CASELOADS 
PER JUDGE: '1960 - 1970 

I 
" 

." 

Crimi nal Civil --
County (City) 1960 1970 ,~ Change 1960 1970 ~~ Chanqe » 

Cuyahoga (Cleveland) 100.4 126.2 25. 7~{' 469.6 388.2 -17.3% 
Franklin (Columbus) 86.1 154.9 -79 % 295.2 352.2 19.3% 

. Hamil ton (Cincinnati) 159.8 174.7 14.1~~ 248.8 263.6 5.9% 
Rest of State 90.3 114.0 -26.25b 257.9 248.4 - 3.7% ; 

~ 
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Year 

1960 
1961 
1962 
1963 
1964 
1965 
1966 
1967 
1968 
1969 
1970 

% change 
1960-1970 

% change 
1965-1970 

Figure 2-4 

CASES PENDING: 1960 - 1970 

Criminal r: Civil l, 

Cases Pending Cases Pending 

'5,438 44,199 
4,955 45,502 
4,974 46,741 
5,046 48,377 
4,959 47,876 
5,567 48,376 
6,416 51,926 
7,993 52~748 

10,477 55,733 
11,202 60,461 

106% 36.8% 

101.1 % 74.3~~ 



Nevertheless, continued growth in caseloads eventually pressures a court 

system with constant resources. Throughout the sixties, increases in the number of 

judges kept the growth of caseloads per judge significantly lower than it otherwise 

would have been. But additional resources require additional expenditures, which 

in turn demand additional revenues. These budgetary realities impose fiscal limits 

on any resource-centered strategy for dealing with mounting caseloads. This 

problem is exacerbated by local courts' dependence upon local funding. Local 

government revenues traditionally are considered to be limited, particularly in 

comparison with state revenues (Baar, 197.5:121). Across the United States, local 

courts depend upon local governments for an average of 7496 of their budgets, but 

in Ohio, 8796 was provided by local government (Baar, 197.5:116-117). As a result, 

the fiscal base of Ohio courts was more tenuous than in most other states. 

Moreover, the demand for court funds from the state grew more rapidly during the 

late sixties than did state revenues. Between 196.5 and 1970, state expenditures for 

all levels of Ohio's courts increased 6496, whereas general state revenues increased 

only 4296. Total expenditures for all Ohio courts grew some 7396 (see Figure 2-5). 

Although the demands placed on Ohio courts decelerated in the seventies, new 

economic hardships such as those faced in Cleveland and Youngstown further 

deteriorated the courts' fiscal base, thereby undermining the viability of resource­

oriented solutions to mounting caseloads. 

Court Structure 

In addition to evidence of moulilting caseloads and tightening fiscal con­

straints, the structure of Ohio's courts before 1968 varied significantly from the 

ideal-typical unified court propounded by court reformers such as Roscoe Pound. 

Governing the Ohio judiciary for over a century, the judicial article of the 1851 

constitution establlshed five separate courts and authorized the legislature to 
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Figure 2-5 

OHIO EXPENDITURES AND REVENUES: 1960-1970 
{in millions of current $} 

Total Gen. Total Gen. State Judicial 
Year 

1960 
1965 
1970 

% Change 
1960-1970 

% Change 
.~ 965-1970 

Rev. 

$1,457 
1,694 
2.406 

65% 

,42% 

Exp. 

$1,401 
1,606 
2.487 

77% 

* Estimated from Baar, 1975:116-117 
Source: U.S. Statistical Abstract~ 1960-1970. 
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Exp. 

NA 
$3.71 
6.09 

NA 

,64% 

1.\ 

Uou ... ' ___________________ ......, ____________ ~ ____ _'__ _____ .a__ ____ ~~~~~~.~~~ ___ ~_~_~_~ _~~ __ 

Est. Total * 
Judicial Exp. 

NA 
" $23.3 I, 

40.7 

NA 

75% 
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create others. Among the constitutional courts were the supreme court, the 

district court (an intermediate appellate court), the court of common pleas (the 

general jurisdiction trial court), the probate courts, and the justices of the peace. 

In 1912 the intermediate appellate court was renamed the court of appeals, and the 

justices of the peace were a,bolished. Exercising its authority to create inferior 

courts, the legislature add~d superior courts, which had concurrent civil jurisdic-

.. al tAon with the common pleas courts, insolvency courts, juvenile courts, mUnIClp 

courts, county courts and mayors' courts. consequentlY~ in 1960, there were over 

800 mayors' courts, and 330 separately created courts in Ohio. 

At that time, county court structures varied widely. The most common 

structure consisted of a probate court with juvenile jurisdiction and a court of 

common pleas suppor'ted by several municipal and county courts, as weU as various 

mayors' courts. A second pattern consisted of counties where the prob~.te court 

had been combined with the court of common pleas. In a third, a domestic 

relations division had been created with jurisdiction over divorce and juvenile 

cases. Finally, the fourth pattern consisted of counties where a domestic relations 

division was established with jurisdiction over divorce only, juvenile cases being 

hearc' by independent juvenile courts wjth exclusive jurisdiction. 

The three courts in this study possessed disparate court structures prior to 

1968. Franklin County (Columbus) had three courts: a common pleas court with 

juvenile jurisdiction, a probate court, and a municipal court with county-wide 

juris dicil on. Mahoning County (Youngstown) had, in addition to these three types, 

a county court. Hamilton County (Cincinnati) had six courts: a common pleas 

court with juvenile jurisdiction, a juvenile court, a probate court, a county court, a 

municipal court with some county-wide jurisdiction, and another municipal court 

with criminal jurisdiction only within Cincinnati. 
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This abundance of courts was further complicated by overlapping juris­

dictions. Many courts within the same county frequently had concurrent juris­

diction over the same cases. In Hamilton County, for example, it was possible to 

file a civil action when the amOlD1t in controversy fell between $300 and $500 in 

the common pleas court, the municipal court, or the county court, opening 

possibilities for forum shopping. In Cuyahoga COUnty (Cleveland), 13 municipal 

courts, as well as the court of common pleas, exercised concurrent jurisdiction 

over controversies involving up to $7,500. 

Within this system, no single body was charged with overarching adminis­

trative authority. Consequently, Ohio's more than 400 judges tended to operate 

independently (Milligan and Pohlman, 1968:821). Furthermore, the supreme court's 

rulemaking authority was circumscribed by the legislature (Milligan de Pohlman, 

1968:829; Parness and Manthey, 1979:249, 251-259). Thus, it was perhaps an 

overstatement to speak of Ohio's courts as a "system." Not only was such a 

"system" difficult to manage, but its overlapping jurisdiction encouraged forum­

shopping, which many reformers decried. The practice of law was also made more 

difficult by variations in procedure betw"een courts, variations reformers sought to' 

eliminate by authorizing th~ supreme court to adopt unit arm rules of practice and 

procedure. 

Consequently, there was a material basis to the problems perceived by 

judicia1~ legislative, and bar elites. Caseloads and backlogs mounted throughout 

the sixties even if not constituting a deluge. Judicial resources and expen~itures 

were increased in response, but, at the same time, economic forces threatened 

already tenuous local funding. And court structureswere complicated. Neverthe­

less, the questions remain as to why these conditions were perceived as a severe 

problem, a:nd why the solutions which were forged were the ones chosen. The 

answers to these questions lie partially in the history and ideology of c~urt reform, 

and partially in the political interests of the various elites promoting it. 

23 



/( 

fl' 

·.----------------------------------------------------------------------.----------------~------------------------

The Ideology of Unification 

The ideology of unification consist .... of a more or less consistent set of beliefs 

regarding the identification and solution of court problems. Its central tenets can 

be traced bi:tck at least as early as 1906, when Roscoe Pound decried the causes of 

popular dissatisfaction with the administration of justice in his seminal address to 

the American Bar Association (Pound, 1906). Pound claimed the nation's courts to 

be archaic and too numerous. Multiplicity caused duplication, waste, and ineffi­

ciency. Overlapping jurisdiction intensified inefficiency, while the inability or 

refusal to assign judges where they were needed wasted judicial manpower. 

Pound's solution was "unification" patterned after the English Judicature Act of 

187.3. Unification meant the creation of a single court embracing all state courts 

and juriSdictions, including a single court of final appeal (Pound, 19.37, 1927; 

Berkson and Carbon, 1978). Pound's ideas were adapted by the American Bar 

Association in 1909 and by the American Judicature Society in 1914,and much later 

incorporated in the recommendations of the National Advisory Commission in 

Criminal .Justice Standards and Goals (197.3) and the ABA's Standards Relating to 

Court Organization (1974). Indeed, a recent study found that most treatments of 

court unification havt:' included five basic components: consolidation and simplifi­

cation of court structure; centralized management, centralized rulemaking, cen­

tralized budgeting, and state financing (Berkson and Carbon, 1978). Despite a 

paucity of empirical evidence that any of these elements actually remedies the 

evils of disorganization, waste, and inefficiency, they have come to comprise the 

"conventional wisdom" of state court administration (Gallas, 1976:35). 

Delay as a Problem 

Closely related to the ideology of court unification is the belief that delay is 

a major problem facing American courts. Historically, delay was decried for its 
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deleterious impact upon criminal defendants. The Sixth Amendment to the U.S. 

Constitution was not drafted to promote the rapid disposition of courts' mounting 

caseloads, but to protect criminal defendants from languiShing in jail by guaran­

teeing them the right to a speedy and public trial by an impartial jury. Unlike 

unification and merit selection, concern with delay did not swell until the 1950's, 

spurred by publications such as Delay in the Court (Zeisel et al., 1959). This reborn 

concern for speedy justice sprang not from the substantive desire to protect 

criminal defendants, but from the administrative need to process civil and criminal 

cases. As early as 1953, the Institute of Judicial Administration published reports 

of delay in 100 American courts. In 1958, U.S. Chief Justice Earl Warren described 

delay as a "crucial problem for constitutional government ••• compromising the 

quantity and quality of justice (and leaving) vulnerable throughout the world the 

reputation of the United States" (Warren, 1958). Thus delay's status vaulted from 

a tangential problem of court reform to one bearing on the outcome of the Cold 

War. Numerous empirical studies of delay followed (see Luskin, 1978). Since 

1967, three national commissions included proposals to ensure speed and efficiency 

in case processing (President's Commission, 1967; ABA, 1968; NAC, 1973). In 

response to this growing concern, many state legislatures as well as the U.S. 

Congress adopted speedy trial legislation. As with unification, a general consensus 

emerged. Although later studies developed more sophisticated analyses (Church et 

al., 1978; Neubauer et al, 1981), most work through the mid-seventies blamed delay 

on insufficient manpower, Ineffective calendar control, the absence of judicial 

control of the docket, unwieldy rules of procedure, continuance practices, the 

availability of witnessesv ,"1od the unwillingness of judges and attorneys to speed 

things up (see, e.g., Miller, 1971). 

The Ohio court reform movement linked the traditional perception of court 

unification as the panacea for courts' problems to the emerging ideology of delay 
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as a problem. Indeed, even before its popularization as an issue in the fifties, Ohio 

court reformers believed delay was rooted in the structural, weaknesses defined by 

unification. As early as 1931, the Ohio Legislature commissioned the ,Ohio Judicial 

Conference, the Ohio State Bar Association and the Institute of Law of the John 

Hopkins University "to locate precisely and definitely the reasons for delays, 

expenses and uncertainty in litigation" and "to institute a permanent system of 

judicial records and statistics" (Judicial Council of Ohio, 1931). Based on its 

observations, the Council concluded that frequent and long delays resulted from 

insufficient organization of the state's judicial manpower. The Council's inquiries 

were curtailed by the economic crisis of the thirties, but its conclusiol'ls received 

renewed endorsement following the Second World War. In 1951, the Bar Associ­

ation's Committee on Judicial Administration and Legal Reform linked the "idling 

of some courts" to the ()verloading of others, and recommended "a wide range of 

structural reforms to correct this"(LSC, 1961). Urging the unification of Ohio's 

courts, the Committee called for centralization of superintending authority, the 

creation of centralized state court administrative offices, the granting of rule­

making authority to the COUl"ts~ compulsory judicial retirement, and reconsideration 

of the popular election of judges. Increasingly, Ohio court reformers maintained 

that structural deficiencies resulted in congestion and de!ay. This relationship, 

largely unsupported by empirical evidence, 10gicCl-Uy led to the conclusion that 

structural reform would lead to delay reduction. 

The Politics of Unification 

Beyond this empirically unsupported syllogism laid the interests held by 

reform-minded elites in the consolidation and centralization of authority within the 

judiciary. The supreme court stood to gain from the enhancement of its authority 

over lower court centralization. Moreover, the constitutional grant of supervisory 
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authority would remove the legislature from the administration of the courts, 

thereby enhancing the supreme court's coequal status as a branch of government. 

Similarly, vestiture of procedural rulemaking authority in the supreme court, 

subject only to a take-it-or-leave-it 1.egislative veto, significantly decreased the 

legislature's influence over the courts. 'Confided the late Chief Justice O'Neill: 

If the legislature had known then what they know today about the power 
they were to lose when they gave up authority to am~nd procedural 
rules, we wouldn't have gotten the constitutional amendment through. 
They gave up more than they really knew when they gave up the power 
to amend. Now they can make suggestions --the court can amend - but 
they have to take the rules all or nothing. . 

The state bar association also had an interest in vesting rulemaking authority 

in the courts. This allocation of authority would more likely result in uniform rules 

of procedure for the entire state, thereby faCilitating the growth of state-wide 

legal practices. Without uniform rules of practice and procedure, attorneys were 

forced to learn idiosyncratic local procedures, often finding themselves in violation 

of local rules with which they were not familiar. Although uniform rules can be of 

little consequence to attorneys whose practice is restricted to single jurisdictions, 

the firms capable of conducting state-wide practices traditionally are more 

influential within bar associations (see Auerbach, 1976), and therefore able to 

mobilize such associations in support of unification. 

Judges, however, had conflicting interests regarding the prospects of reform. 

The centralization of authority in the supreme court threatened to undermine 

judges' autonomy vis-a-vis the court. Similarly, the prospect of merit selection 

replacing elections threatened some judges' self image as elected public servants. 

But many of the proposed reforms promised greater autonomy from the legislature 

and greater control over procedure. Presumably, judges could feel easier in 

expressing their views on adminstrative and procedural issues to the supreme court 
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than to the legislature because they would not be vIolating the separation of 

powers. When perceived through the ideological lens of court unification, the 

pro~lems centralization augured for judges were minimized, while the gains were 

maximized. 

In many respects the legislature had the most to lose from reform proposals 

I which would force it to recognize the court's dominance over judicial admini­

stration c.md procedure. But this recognition was not tantamount to surrender, for 

the state legislature retained two important powers. First, it could still veto 

proposed rules of procedure, a provision which mollified many legislators regarding 

the Modern Courts Amendment. Second, since no one suggested the legiSlature 

abandon its hold over the purse strings, the legislature retained the right to review 

state court budgets and fix judicial salaries. Finally, by restructuring the judiciary 

in such a way as was thought to remedy the courts' problems, the legislature could 

divest itself of responsibility for court congestion and delay. 

Consequently, all of the major groups which eventually supported the Modern 

Courts Amendment had concrete interests in judicial reform. These interests 

alone, however, cannot wholly explain why they defined delay as a problem or 

chose structural reform as a solution. Rather, their perceptions of problems were 

affected both by the external conditions they faced -- mounting caseloads and 

dwindling revenue sources - and the long-standing, unquestioned propositions of 

the national court reform movement. Although the actual growth in caseloads and 

backlogs provided a substantive basis to reformers' perceptions of court problems. 

Yet the ideologies of delay and unification structured those perceptions. The 

extent to which reformers entertained the ideology of unification Is no better 

evidenced than in the reforms which were actually adopted. 
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The Modern Courts Amendment 

Responding to, the supposedly related problems of delay and cour;t organiza­

tien; two separate bodi'es 'drafted surprisingly similar proposals. The first body, 

comprised of the judicial selection and judicial administration committees of the 

state.- bar association, was known as the Modern Courts CommIttee. Jlt was 

composed of fifteen attorneys, several judges, and one legislator. Its proposal­

called for consolidation of all trial courts into the one court of common pleas,: 

centralization of administrative authority in the supreme court, vestiture of 

rulemaking authority in the supreme court, the creation of judicial retirement 

standards, and merit selection of judges. At the same time, the Ohio legislature 

instructed the Legislative Service CommisSion's Study Committee on Judicial 

Administration to study the Ohio courts. Its recommendations paralleled those of 

the Modern Courts Committee in most respects, except for the extent of lower 

court unification. While the bar's plan placed municipal and county courts within 

the common pleas court, the legislative committee's plan retained them as 

separate, legislative courts. Both committees were led by Wllliam Milligan, who 

served as co-chair of the Modern Courts Committee and as chair of the Judicial 

Administration Study Committee. 

In late 1964, the legislative committee submitted its recommendations to the 

legislature. Extended debate over the merit selection and mandatory judicial 

retirement provisions prevented the bill from reaching the floor for a vote, despi~e 

its favorable report from the Senate Judiciary Committee. 1967 brought members 

of the Legislative Service Commission Study Committee to power in the positions 

of House Speaker, Majority Leader, and Judiciary Committee Chairman. The b11l 

was favorably reported, reaching the House floor in June, where, though the merit~ 

selection provision was excised by a narrow margin, it was approved to be pqt 

before the voters of Ohio. 

l$.; 
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The proposed constitutional amendment, which had come to be known as the 

Modern Courts Amendment, substantially altered the structure of the state court 

system. It vested in the supreme COurt general superintending authority over all 

state courts, and authorized the chief justice to act as the system's principal 

administrative officer. The chief justice was authorized specifically to tempor­

arily reassign new or retired judges in order to equalize caseloads. To assist the 

chief justice~ the sup'reme court was authorized to appoint an administrative 

director. Court structure was also Significantly simplified. Probate courts were 

eliminated as constitutional courts, probate authority being delegated to a newly 

created division of the common pleas courts. To further regularize court structure 

and operations, the amendment specifically granted rulemaking authority to the 

supreme court, subject to a legislative veto. The legislature was not authorized to 

amend proposed rules, and court rules were recognized to supersede conflicting 

statutes. In t/"lJs way, procedure could be regularized and simplified, and rendered 

less vulnerable to ad hoc modifications. In addition to these structural changes, a 

mandatory judicial retirement age of 70 was imposed. 

support for the Modern Courts Amendment 

After passage by both legislative houses, the Modern Courts Amendment to 

the Ohio Constitution was placed on the May 1968 primary election ballot, where it 

passed by a two--to-one majority. Major support was provided by the. state bar 

association. Not only had the state bar already established the parameters for 

reform and lohbied for it in the legislature, but they hired a public relations firm to 

coordinate publicity and encouraged local bar associations to assist. Bar repre­

sentatives in almost every county worked to achieve support from local bar 

aSSOciations, the press, and key voter groups (Milligan and Pohlman, 1968:819). In 

its fight for the Modern Courts Amendment, the bar association was led by 
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attorneys Earl Morris of Columbus and Kenneth Clark of Youngstown, both central 

figures in the organized bar. At the time, Morris, previously President of the 

Columbus and Ohio State Bar Associations, was the President of the American Bar 

Association. Like Morris, Clark was a past president of the Ohio State Bar 

Association (Van Aken, 1980:291-294). , 

Many judges, too, supported the amendment, even though some disagreed that 

delay was a problem (Milligan and Pohlman, 1968:818). Although the Judicial 

Conference took no position on the committee recommendations in 1964, by 1968 it 

had come to support the amendment. This shift resulted from the efforts of 

various judges to muster the conference's support, then Chief Justice Kingsley Taft 

among them, as well as widespread sympathy for most of the reform program 

among judges. One survey conducted in 1964 indicated that a "substantia! 

majority" of Ohio judges favored the program, particularly the grant of supervisory 

authority and rulemaking authority to the supreme court. Support for mandatory 

retirement and merit selection were weaker, however. 

The Modern Courts Amendment also received the endorsements of the Ohio 

Chamber of Commerce, the AFL-CIO, the state democratic and republican parties, 

leading newspapers and the electronic media. Thus, the definition of delay and 

court structure as critical problems to be remedied by far ranging structural 

ref.orms was widely endorsed. 

Implementing the Mandate 

The Modern Courts Amendment was but the first step in addreSSing the 

problems which gave rise to the reform effort. To a limited extent, the new 

judicial articles directly effected change, particularly by simplifying court struc­

ture, granting the power to assign judges, and centralizing administrative author­

ity. But the granting of authority was not, synonymous with its exercise. For the 
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reforms to succeed, the Supreme Court's authorIty had to be implemented, a 

matter of which many reformers were aware: 

Vesting of authority and responsibility is one of the main effects of the 
passage of Issue 3. ' In the past the supreme court has been blamed for, 
shortcomings of other courts without the authority to do anything about 
it. This will now be changed. Successful operation of the new 
supervisory system ~jJl not be automatic. Vigorous application will be 
required by the supreme court and its administrative arm (Milligan and 
Pohlman, 1968:822). 

The court was urged to promulgate uniform rules of practice and procedure, rules 

of general superintendence, and rules requiring recordkeeping pursuant to the 

authority granted by the new judicial article. It also was urged to define the duties 

of the administrative director of state courts. 

The exercise of authority In these areas was instrumental to the systemat­

ization of the court system, and ultimately, to the reduction of delay. The major 

tool at the supreme court's disposal to implement the new judicial article was its 

rulemaking authority. At the direction of Chief Justice Kingsley Taft, and, when 

Taft died, of Chief Justice William O'Neill, the supreme court quickly surged 

ahead. One close observer described: 

The Ohio S.upreme Court did not have effective rulemaking ~wer at aU 
until the Modern Courts Amendment to the Ohio Constitution in 1968. 
As soon as the court got the rule.making power, it ra.n with that power. 
Rules of civil procedure, criminal procedure, appellate procedure, 
juvenile court procedure, traffic court rules and the Rules of Superin­
tendence. I see this as part of a larger movement and the chief had the 
reputation of being the prime mover. 

The aim of the first major set of rules undertaken, the Rules of Civil Procedure, 

was to standardize civll procedure throughout Ohio, modernize service, pleadings, 

venue, discovery, motions, and joinders. One underlying poUcy goal of the new 
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civil rules was, in the view of the Rules Advisory Committee Chairman, to 

intensify the pursuit of objective truth by substantially removing the old formal­

ities which had fostered futile adversariness (Corrigan, 1970:727). A second 

objective was to expedite civil case processing. These rules were going tc reduce 

delay. In the words of the first rule: 

These .rules shall be construed and applied to effect just results by 
eliminating delay, unnecessary expense and other impediments to the 
expedItious administration of justice (Ohio elY. Pro. R. IB). 

Consequently, many provisions attempted to speed the pace of civll litigation by 

eliminating possibilities for surprise, promoting settlement, or streamlining various 

procedures. 

The twin problems of implementing superintending authority and reducing 

delay remained, but the civil rules had barely taken effect before the New Chief 

Justice C. William O'Neill turned to deal with them both. In a process explained in 

greater detail in the next chapter, O'Neill proposed rules of superintendence to 

further define the administrative hierarchy of the court system, to provlde a 

reporting system to collect uniform statistics, to specify duties for the state court 

administrator, and to undertake other action with the specific goal of reducing 

delay. 

Thus, by further systematizing the administration of Ohio's courts and 

developing specific programs to reduce delay, the Rules of Superintendence were a 

logical outcome of years of court reform. Moreover, by causally linking admini­

strative structure to delay, the rules embodied the very assumptions underlying the 

movement which gave birth to the Modern Courts Amendment. 
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Speedy Trial Statute 

The Rules of Superintendence, which are discussed in detail in the next two 

chapters, were not the last of maJor reforms to sweep the Ohio courts. In 1972, 

after nearly a decade of study by the Legislative Service Commission, the Ohio 

legislature adopted a to~aJ revision of substantive criminal law. It became 

effective in 1974, the first complete revision of the state criminal law since 181.5. 

Although analysis of most of the revisions is beyond the scope of this report, one is 

of critical importance, the so-called "Speedy Tria! Act", s. 294.5 of the Ohio Re­

vised Code. This statute fixed time limits for various types of offenses and 

defendants, and provided that defendants could, upon motion, be discharged if not 

brought to trial within the specified time limits. Because one goal of the statute 

was to reduce delay in the processing of criminal cases, any attempt to analyze the 

impact of the Rules of Superintendence must account for it. Consequently, we 

shall discuss the impact of the statute as well as that of the rules in the remainder 

of this report. The provisions of the Speedy Trial Statute are examined in greater 

detail in Chapter IV. 

Summary 

The problems perceived did reflect certain underlying conditions the courts 

iaced, namely mounting caseloads and sihrinking fiscal bases. But the definition of 

these conditions as a problem is also attributable to the interests of key groups and 

an "ideology of delay" espoused by a literature which first blossomed in the fifties. 

Similarly, the definition of court organization as problematic had roots In the 

ideology of unification, a set of assertions regarding how courts should be 

organized espoused by legal elites and court reform organlzatJons since the 

beginning of the twentieth century. The organization of Ohio's courts prior to the 

1968 reforms did not comport with that recommended by the unification ideology. 

Ohio court reformers long had causally linked· delay to the perceived organizational 
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shortcomings of their court system, despite a paucity of empirical evidence. 

Nevertheless, their belief led them to forge reforms which would i"estructure their 

courts In the unification image>!, centralizing administrative control over the court 

system in the supreme court. How the court exercised that authority is where we 

now turn. 
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CHAPTER THREE 

MAKING THE RULES 

Rules of Superintendence are one part of what has been hailed as the most 

extensive use of state court rulemaking to date (Berkson and Carbon, 1978:65). 

That rulemaking actIvity, as the last chapter explained, was itself part of a broader 

effort to modernize the Ohio court system. Rulemaking authority, lcmg a central 

tenet of court unification, was recognized by Ohio court reformers to be a critical 

element of the program they forged. In this chapter, we examine why rulemaking 

was considered so important, what issues it raised, and how these issues were 

manifested In the making of the Rules of Superintendence. 

RulelTlaking: An Overview 

Since the turn of the century, centralized rulemaking has been an article of 

faith to the American court reform movement, with court reformers contending 

that rulemaking authority must be vested in the judicial branch if that branch is to 

function as an independent branch of government. Courts alone, they argue, are 

familiar with their operations and problems, and should decide the best ways of 

addressing them. If court procedures "and administration were controlled by the 

legislature, uniformity, consistency, and relevancy would be sacrificed. 

By 1978, twenty-nine states had vested this authority in their courts 

constitutionally, while only eleven relied primarily on legislatures or legislative 

grants of rulemaking authority. Thus, the recapture of the rulemaking authority 

Pound believed courts had surrendered, though long in comin~, has become an 

accomplished fact (Korbakes, et al., 1978). Despite court reformers' jubilation 
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over the' recapture of rulemaking authority, the relative demise of the legislature 

poses an important problem in terms of democratic theory. The legislature 

traditionally has been seen as the mechanism by which the public gained access to 

the rulemaking process and maintained accoUfttability over the makers of rules 

(Grau, 1978:7-22; Weinstein, 1977:77 ... 87). Legislative review of some form was 

thought necessary to redress court errors and deal with problems courts failed to 

address (Levin and Amsterdam, 1958:36). 

In response to this concern, a growing number of commentators have urged 

the expansion of npublic process" within the judicial branch (Parness and Manthey, 

1980; Weinstein, 1977; Wheeler, 1979)~ Prescriptions for "public pro'cess" consist­

ently advise co~~ts to adopt quasI-legislative procedures akin to those mandated by 

the Federal Administrative Procedure Act for administrative agency rulernaklng­

notice, comment, opportunity for a hearing, established procedures, a reasoned 

record, revision provisions, and standing rules :committf';es (Weinst~in, 1977; Par­

ness and Manthey, 1980). The goal of these suggested reforms is to provlde better, 

more "informed" rules, and to legitimate the rules in the eyes of the public. 

Presumably, consultation with trial judges, attorneys, and other affected parties. 

facilitates the accommodation of their interests. At the same· time, the public 

would be more likely to accept the legitimacy of such rules, since they participated 

in their creation or at least had the opportunity to do so. Indeed, the work of 

organization theorists suggest that participation in organizational decisionmaking 

increases the probability of program success because it promotes modification of 

the program in accordance with affected groups' values and interests, and thus 

legitimates the program (Hage and Aiken, 1970). 

Both of these assumptions,however, are subject to examInation. If 'the 

effectiveness of a rule can be oper~tlonalized In terms of Its ability to achieve 
, 

what It intended, then the first assumption w0l:lld suggest that rules developed in 
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consultation with those affected by them would be more effective. Similarly, 

those consulted would be expected to view rules as more legitimate than those who 

were not. Finally, rules might be expected to be more "effective" in those courts 

where the judges wert~ consulted regarding their substance, form, and implementa­

tion than in those where they were not. 

In the remainder of this chapter, we analyze the process by which the Rules 

of Superintendence were developed and promulgated, examining who participated, . 

when, how, and over which issues. In doing so, we will examine both the role of the 

legislature and the specific procedures which the Supreme Court of Ohio used. 

These procedures will be compared with those used in other areas of the Ohio 

Supreme Court's rulemaking, those used in other states, and those discussed and 

proposed by commentators. The success of the rules in attaining their objectives is 

examined In subsequent chapters. 

The Role of the Legislatur~ 

Most modern commentators agree that legislatures should be an integral part ~ 

of the rulemaking process. Reflecting the desire to maintain separation of 

powers, some commentatclrs question the propriety of leaving significant policy 

decisions to ;udges, who are isolated from popular control. Left totally to 

themselves, courts could crlaate, alter, or abridge substantive rights under the guise 

of procedural reform without adequate public input or control (Levin and Amster­

dam, 19.58:13-24; Kay, 197.5:4,41). Another concern is that without a legislative 

rulemaklng role, courts inevitably will be forced to decide the validity of their own 

rules, thereby denying due process because they are "interested" in the outcome of 

the litigation (Weinstein, 1977~96-98). 

Nevertheless, because courts are recognized to have a legit1m~~e interest in 
'-.::-

controlling their own operations, as well as relevant expertise in the p~oblems of 
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court operations, there have been few serious proposals to vest rulemaking 

authority exclusively in the Jegislatureo Rather, most commentators have agreed 

that legislatures should share "concurrent" authority with courts, aU'owing courts 

to initiate self-regulation while reserving a veto and an authority to adopt rules to 

the legislature (Levin and Amsterdam, 19.58:36; Kaplan and Greene, 19.51:37; Kay, 

197.5:41; Joiner and Miller, 19.57:6.53-6.54; Weinstein, 1977:78). Most states have 

reserved significant rulemaking authority in their legislatures, vesting compre­

hensive rulemaking authority In the courts while uS,ing the legislature to maintain 

accountability (Kaplan and Greene, 19.51; Korbakes et aI, 1978; Grau, 1978:17-21). 

As In most other states, the legislature in Ohio plays a significant role in 

most aspects of rulemaking. Specifically, the legislature may disapprove of 

procedural rules by concurrent resolution (Ohio Const. art. IV b(B». However, 

because this veto power does not apply to rules promulgated under the supreme 

court's superintending authority (Ohio Const. art. IV b(A», the legislature played 

no formal role in the adoption 9f the Rules of Superintendence. Nor did it play an 

informal role. Consldering the matter one solely internal to the courts, former 

Chief Justice O'Neill did not involve legislators in the definition of court 

administrative problems or in the formulation of solutions to them. Le~islative 

leaders were only vaguely aware that such rules were being developed, yet insofar 

as they were, they considered' superintendenc;e rules to be an internal concern of 

the courts. Indeed, the rules were being promulg~ted pursuant to specific 

~onstitutional authority which the legislature had just approved. Moreover, the 

rules were, on their face, directed primarily at judges and did not create or abridge 

any substantive rights. 

The legislature's unconcern with the Rules of Superintendence stands in 

marked contrast 'to the heated controversy that has arisen over the supreme court's 

attempts to promulgate rules of evidence under bCB) of the judicial article. Twice 
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in the early and mid-seventies the court attempted to adopt such rules, only to 

have the legislature veto them. In 1979, a third attempt was successful, but only 

by virtue of parliamentary maneuvering. One house voted overwhelmingly to 

disapprove the proposed rules on the theory that portions -particularly the 

privilege provisions - defined substantive rights in excess of constitutional 

authority. But the rl~soJution of disapproval never reached the floor of the second 

house, where it probably would have passed, because the chairperson of that house's 

judiciary committee ll a supporter of the evidence rules, refused to bring it out of 

committee until the legislature's deadline for disapproval had expired. Not 

suprisingly, many legislators were angered. Thus, it is clear from this contrasting 

example that the legislature's concern for rules which appear to affect substantive 

rights is far greater' than those which seem directed only at the court's internal 

operations. 

Internal Procedures in Ohio's Rules of Superintendence 

Given the absE!nCe of legislative involvement in the development of the Rules 

of Superintendence and the growing concern over "public process" in rulernaking, it 

is important to exalTline the internal procedures used by the Ohio Supreme Court. 

This inquiry is further necessitated by the seeming disparity in existing accounts of 

the efficacy of the procesiS used by the Ohio Supreme Court to formulate these 

rules. Moreover, ~f the delegation of the rulemaking authority to the supreme 
i/ 

court consolidated iadmlnistrative control of the courts vis-a-vis the legislature, it 

remains imp<)rtant to examine who exercised that authority and how. State-level 

officials, in particular, strElssed the participatory nature of the process, maintain­

ing that the rules ilncorporcLted the views of those affected by them. As one state­

level official contended: 
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The methodology. emp~oyed by ~he court in developing the rules was, 
,rather than sup~nmposmg t,hem from the top, the court sought the advice of those 
tobe,affefted by the rules-- thatis, thetrial court judges. InJinewiththat,we - , 
had a senes of conferences where various judges from different jurisdictions over' 
thestatewerein~lted~ntothec:olJrtandsimplyasked,'Whatareyourproblems? 
Af tert hesem eetlOgs,l twasapparentt ha tthere were an umber of probl€ms and 
that everybody had the same problems and so the rules were really drafted to 
address each one of the problems. They were generated, really in response to 
what those people believed their problems were. ' 

Two recent commentators, however, have recently argued that most Ohio rule­

making is inaccessible to the public, an absence they deem "regrettable" (Parness 

and Manthey, 1979:249). 

As desaibed above, the higher circles of the Ohio judiciary wanted to 

exercise the newly-granted rulemaking author! ty to the utmost. They began, in 

1970, by promulgating extensive rules of civil procedure modeled after the federal 

rules of civil procedure. The Rules of Appellate Procedure were added in 1971. 

Both of these sets of rules were adopted pursuant to the grant of procedural 

rulemaking authority contained in i5{B) of the judicial article. But the unfettered 

authority to adopt rules to superintend inferior courts granted by i5(A) had 

remained unflexed" To not exercise it might risk its atrophy and possible 

legislative inroads. into the supreme court's administrative control over the court 

system. Indeed, O'Neill feared that the legislature might soon feel it had given 

away too much t4) the courts in the Modern Courts Amendment. As an abstract 

matter, it may hiave been easy for the legislature to accept the supreme court's 

superintendence ()f the court system, but in the future, some pressing issue may 

have invited legislative intrusions. This possibility needed to be pre-empted. 

The supreme court did not immediately draft and issue a set of rules, 

however. Rather, Chief Justice C. William O'Neill, who had replaced Kingsley Taft 

after the latter's death in 1970, charted a sp:ciflc course for 'the court. In many 

ways an incarnation of Weber's "charismatic leader" (Weber, 1964:358-359), O'Nelll 
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personally controlled the making of the Ru!es of SuperIntendence from start to 

finish. As one Cincinnati judge put it: 

No one took charge until the 1968 amendment. Then O'Neill realif took 
charge. N~ one ~hought he would do what had never been done efore.· 
He was a lIttle dictator in a way. 

The rules were described as "his baby," his "brainchild," "one of his crusades," and 

he was said to be "the prime mover," or "motivating force" behind them. His 

strong commitment to administrative reform benefitted from his skills as an adept 

politician, having served as attorney general, speaker of the house, governor, and 

associate justice of the supreme court before ascending to the chief justiceship. In 

the eyes of those who observed him, he knew how to get what he wanted through 

others. Describing O'Neill's tenure as chief justice, a Columbus journalist 

recounted: 

He m~de it look like a big deal. He put all kinds of people on 
<:ommlttees ... law professors, at.torneys, judges. He just made it look 
hke these are your own rules, not something he was shoving down your 
throat, although I think they always came out exactly the way he 
wanted them to. 

A member of the civll rules committee told a similar tale: 

The academic consultants then met with the court while the court was 
goingover the rules ~nd deciding what it wanted to adopt,' what it didn't 
w~nt to adopt, how It wanted to reformulate things and I observed the 
chief at work and I;le moved those rules. He moved those discussionsa 
After a period of time, he regarded the debate as over and it was time 
for the justices to vote on whether they wanted this or that or 
something else. 
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At first, some members of the court considered hiring a consultant, but at 

O'Neill's urging, the court decided against this because of its expense, and because 

they wanted to retain control over the process. O'Neill also declined to establish a 

committee to formulate rules of superintendence, in marked contrast to the 

process followed in the development of other rules, again because he felt the court 

should maintain control of the process. 

Instead, selected juclges met with the court to discuss the sources of and 

solutions to delay. O'Neill selected the judges who would testify, although other 

members of the supreme court contributed to the list. The list included the 

presiding judge of each of the eight largest counties and several smaller ones, a 

handful of trial judges from the larger counties, the Ohio Supreme Court's staff, 

and an entourage of lower court support staff to assist judges in their testimony. 

There was no public notice of rulemaking activity In the media. Nor was the bar 

notified, at this point, within the pages of the state bar journal. O'Neill contacted 

each invitee individually. In his words: 

I qUled them aU on the phone and I said, 'Look, this is off the record. 
No publicity in advance, no pUblicity afterwards. You have half a day 
with the seven members of the supreme court to tell us what's wrong in 
your court and to recommend what rules we can adopt to use as tools to 
eliminate the problems that exist in your court.' 

Judges were to express their feellngs and perceptions without fear of any 

repercussions, political or otherwise. 

The meetings were highly informal, distinguishing them f,rom most judicial 

proceedings. Unlike traditional judicial proceedings, rules of evidence were not 

followed, a record was not maintained. Arguments were not formally presented, 

and witnesses were not cross-exa.nined. The actual conduct of the meetings 

resembled a hearing before a legislative committee more than an adjudication or 
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administrative agency's rulemaking, though they were more informal and less open 

than even legislative hearings. As two attendees recollected: 

I remember sitting in a meeting with them in a great big circle up In 
the old supreme court room with all the justices sitting up front - no 
neckties and no robes - but sitting up front and trying to make it 
informal. 

It was more informal than formal ••• We were in a court conference room 
_. not in the courtroom. And the court was sitting around the 
conference table in' the old building and the other judges were giveJ.:l 
chairs and would speak in turn ••• whoever was invited was invited for the 
whole period. 

A number of judges from our three sites - Columbus, Cincinnati, and 

Youngstown _ lauded the opportunity to testify. Recounted one Youngstown 

judge: 

Judge O'Nelll was very forthright in his views, of course, but he did 
demand interest. and a contribution from the judges, and we were 

. expected to give it, and I think we gave our fair share of what they now 
call input into the system. 

Nevertheless, differences of opinion were registered with the court about what 

should be done. Judges from Cleveland, for example, resisted the notion that an 

individual calendar should be adopted. Another bone of contention was the 

effica<.."Y of increasing the number of judges In order to r.educe backlogs and contain 

congestion. Many testifying judges contended that this was the best solution. But 

emphasizing the fiscal constraints facing the courts, O'Neill adamantly refused, 

telling these judges, "Forget it. We'll first see what we can do with what we've 

got." The extent of disagreement is reflected in the recollections of a Columbus 

judge: 
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~:Vell, I would sa.y primarIly the rules, themselves were put together by 
the late Chief Justice William O'Neill, and he' called in either the 
administrative or presidin~ judges from the several large courts in the 
state, and also representatives from several of the small courts so that 
there was a cross-section. We discussed and' cussed, in mari'y cases, 
some of the proposals. Many went into effect that some of us were 
very much opposed to. 

After the initial testimony of selected judges, the supreme court met to 

discuss its findings. The major point at issue was the individual calendar. Some on 

the court felt it ~hould not be mandatory, but O'NeiU cOnvinced them that a 

mandatory individual calendar was necessary to fix case processing responsibility. 

O'NeiU then undertook two tasks. First, he directed ~ourt staff to begin working 

the ideas which had been discussed - primarily the single assignment system -into 

a body of rules. At the same time, he sought broader input from the rest of the 

judges of the courts of common pleas by soliciting written comments on how to 

reduce congestion and delay. Various drafts of the rules were sent to the judges 

for their comments, much as in administrative agency notice-comment rulemaking. 

Some judges responded, though the actual volume of responses was small. In terms 

of our sites, judges in Columbus and Youngstown were more likely to view the 

process favorably. For example, one Columbus judge recounted: 

Now, what happened is that they sent out for comments and you could 
send In. yo~r comments of what you thought ••• on ho~ to eliminate 
congest1~ In the c?urts. ~nd I'm. sure that other judges did the same as 
I.! sent 10 and sald the first thing you ought to do is adopt a single' 

. ass~gnment system. Everybody will tell you that because of the number 
of .Judges, you ca~'t.do it. I guarantee you that you can. do it, and you're 
gomg to. get a milbonreasons as to why it won't wor~, just like we did, 
but .It .wd! work. And I recommended that they reduce th~ number of 
gra~d J~rors. I. recom.mended they reduce the grand jurors from fifteen 
to SIX, bke they have In Canada. Weli, the supreme court reduced them 
from fifteen to nine. Now, I think that was my suggestion. . 
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But in Cincinnati, judges tended to view the rules as a fait accompli masterminded 

by O'Neill, and were less likely to comment on them to the court. According to 

several Cincinnati judges: 

Most of ~he local judges knew that there was room for, improver:n~nt. 
They didn't like all the records we had to keep be~ause, 10 o~r oplruon, 
it was a waste. In my opinion, it was a waste of time. It's still a waste 
of time. 

The fact is that the Rules of Superintendence were issued like a judicial 
fiat from on high, but there was no input. It wasn't like the legislature 
where you go UPao9 argue against them. I m:~n the supreme court, I 

. think, published the proposed r~es. an.d the!, . saId anybody. that has any 
complaints, suggestions, etc., .fde It In ~ntmg -- other.wlse they'll be 
made the rules In thirty days. And~ ~n ef~ect, nobod~ was really 
involved except the Supreme Court of Ohio which was dommated by the 
chief justice. 

I don't think the chief justice did that too much - going aroUl'1d 
consulting with people. He :would get an.idc:a and It wo.ul~ ~e~C)me ~ne 
of the rules. Oh, I guess there were commlt~ees~ the JU~lCl~ ass~Cla­
tion and everything like that, that gave some 10put on theIr vle~pol~ts, 

. . but i don't think that anyone of the rules would have stopped Just 
because 95% of the judges were against it, if in fact they happened to 
be. The chief justice was a forceful enough man that that's the way 
things happened. 

The philosophy of involving groups specifically affected by the rules extended 

to doctors and .lawyers. By involving these groups, O'Neill hoped both to utilize the 

expertise of the affected groups, and to co-opt them by making them responsible 

for the substance of the resulting provisions. This co-optive goal was described by 

O'N eill himself: " 

When somebody gripeq .abol!t the first Rules of Superintendence, I'd say 
'Who told us about this? The trial judges told us what the problems 
were. They recommended ~Qlutions, your colleagues.' When so~e~dy 
gdped about the power to remove a lawyer from a case, we ~a:d, The 
lawyers proposed this. They know the problem; they proposed It. 
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In exchange, O'Neill gave the participating groups a limited opportunity to fashion 

solutions compatible with their interests. 

The Ohio experience is unique in the great lengths to which O'Neill went to 

involve a group external to the courts - medical docton _ in the fashiOning of 

rules to govern expert testimony. Judges portr'ayed expeltt medical testimony as a 

significant impediment to the disposition of many civil c.ases: too frequently cases 

were scheduled and rescheduled for the convenience of testifying doctors. O'Neill 

therefore decided doctors should partake in the development of rules addressing 

this problem. As he recounted: 

We formed a committee of doctors, we put a television deposition on 
for them. They said, WThat's great.' We've been teaching like that for 
ten years - where's the law been? And now millions of doctors will not. 
testify any other way. If you want them, you put them on video tape or 
you don't get their testimony. They don't want to blow a day, go from 
the 'capitol city down "thirty miles to a small town to testify; they don't 
.want to blow a half a day while the jury Is out and the lawyers are 
arguing before the judge on a poInt of law and they sit and wait. 

In the supreme court's discussions with judges, a number of attorney practices 

were cited as contributing to delay. Foremost in O'Neill's mind was the 

concentration of the trial bar. He turned to the state bar association for the 

solution: 

We said to the state bar, 'Well, here is what the facts show, all across 
Ohio. This Is one of the most serious pr,oblems. It's a lawyer's problem. 
We don't want any procrastination; we want a blue ribbon committee to 
recommend i.in act for this.' 

Despite the creation of this blue ribbon committee, appointed by a state bar 

association not necessarily representative of the trial attorneys who would be 

affected by the rules, the entire bar was given notice of the rules in the state law 
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journal onJy after the rules were drafted in near final form. The rules were 

published in June of 1971, the court inviting comments by September, when it 

announced it would take final action. Some final action already had been taken by 

June, because three of the "proposed" rules were indicated to have been adopted. 

Comments were to be sent to the supreme court. Few were received. In October 

of 1971, the state bar journal published the rules as adopted, as well as two 

additil.:>nal rules proposed by the state bar association and a third proposed by the 

state bar foundation. The supreme court again asked for suggestions from the 

bench, bar, and public. Again, few were received. 

Summary 

The extent and nature of participation in the making of the Ohio Rules of 

Superintendence was limited. The entire process was directed by the chief jU,stice, 

who controlled the agenda from start to finish. Those most directly affected by 

the proposed rules - judges - were expressly involved in the rulemaking process, 

some by oral testimony, others by written comment. Those outside, such as the 

general public or the legislature, were not included. In Columbus and Youngstown, 

judges viewed the rulemaking process as parti~patory, even though they disagreed 
'" __ I 

with some of the rules. In Cincinnati, however, while there was some of this 

sentiment, many judges perceived themselves to have been excluded from the 

process, even though they formally were able to participate. This perce~tion, 

according to organizational theorists, readily breeds resistance to change pro-

. grams, ultimately, reducing their chances for success. 

As chronicled In Chapters Nine and Ten, patterns of judicial response to the 

rules in Cincinnati varied from those In the other sites, and in Cincinnati t!(le rules 
f" 

actually increased case processing time. Thus, the extent of participatil/ln, or at 

least judges' perceptions of it, may have affect~d the rules' ability to r~duce delay. 
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Why Cincinnati judges perceived themselves more excluded from the process than 

those in Columbus or' Youngstown despite their similar opportunity to participate in 

the rulemaking process, remains unanswered. The refusal to accept the supreme 

court's definitions of problems and solutions may have resulted in both the 

perception of exclusion and resistance to the rules. Alternately, the perceptions of 

Cincinnati judges could reflect a rationalization of why the reform had gone 

against them. The credibility of this explanation is enhanced by the fact that the 

rules sought to alter the very types of relationships and practices which character-

ized Cincinnati pJ:'ior to the rules, a matter taken up in Chapter Eight. 

49 



CHAPTER FOUR 

THE RULES OF SUPERINTENDENCE 

AND THE SPEEDY TRIAL STATUTE 

Before exploring the impact of the Rules of Superintendence, their provisions 

and purposes bear scrutiny. Since the impact of the rules cannot be assessed 

independently of the subseqllent Speedy Trial Statute, the latter ,enactment also 

should be explicated. Both the rules and the statute fixed time standards for the 

processing of cases. While the rules regulated both civil and criminal cases, the 

statute limited only criminal cases. And while the rules attempted to speed case 

processing administratively, the statute created a, substantive right enforceable by 

criminal defendants. 

The Rules of Superintendence 

Adopted by the Ohio Supreme Court in 1971, the Rules of Superintendence 

attempt to reduce congestion and delay in the courts of common pleas in three 

ways. First, they create an administrative hierarchy which fixes responsibility for 

case disposition on individual judges, while specifying procedures by which the 

chief justic'e can monitor judicial performance. Second, this centralization of 

accountabHity is simultaneously coupled with a decentralization of means to 

reduce delay. Individual judges and courts are granted authority to induce 

attorneys to dispose of cases. Third, the court authorizes the use of various time­

saving audio visual technologies, and fashions an alternate mode of civil case 

resolution. After examinIng the authority under which the rules were adopted, we 
I"' ~ 

will analyze these three major components of the rules as solutions to the problem 
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of delay. Because of the perceived success of these rules for the courts of common 

pleas, the supreme court in 197.5 adopted superintendence rules for the municipal 

courts, Ohio's courts of limited jurisdiction. In this report, we are ~oncerned only 

with the rules for the COlTlmon pleas courts. 

Source. The legal authority of the Ohio Supreme Court to promulgate the Rules of 

Superintendence is based on the 1968 Modern Courts Amendment to the Ohio 

Constitutioq. Prior to the 1968 amendment, there was no constitutional or 

statutory provision allowing the supreme court administrative control of the state's 

lower courts, though limited supervisory power existed over the municipal courts of 

the state (Ohio Rev. Code Ann. 11 901.14(d». The 1968 amendment, however, 

granted the Ohio Supreme Court supervisory control of all state courts. This 

authority was to be exercised by the chief justice pursuant to superintendence rules 

adopted by the courts (Ohio Const.IV ~.5(A». 

'P~ior to t!:le new judicial ~tlcle, the supreme court's rulemaking authority 
- , , r 

over practice ~d procedure had been defined by, the state code. The 1968 

amend,ment significantly reduced the legislature's power over rulemaking, however, 

by permitting it to disapprove but not amend court rules. The rulemaking section 

of the amendment reads, in part: 

The supreme court shall prescribe rules goyerning ,pr~c;tice and proce­
dllre in all courts of the state, which rules shall not abndge, enlarge, or 
modify any substantive right. S4ch r,ul'es shall.take eff~ct ••• unl~ss ••• the 
general assembly adopts a 'concurrent resolution of dIsapproval. All 

, Jaws in conflict with such rules ~haU be of no further force or effect 
/after such rules have taken effect. Ohio Const. IV \5(B) 

This section establishes a more formall?,rocess for the court's making of rules 

of practice and procedure than does ~.5(A) for the making of superintendence rules. 

Also, the scope of the rules ot practice and procedure is set forth In the section 
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which gives the rulemaldng power. The \5(B) rules invalidate any law which 

conflicts with them; however, the rules themselves may not abridge, enlarge, or 

mocHfy ~y substantive right. Although \5(6) rules supercede any conflicting law, 

superintendence rules do not (State v. Smith 47' Oh.App. 2d 317, 354 N.E. 2d 699 

(1976); State v. Lacy 46 Oh.App. 2d 215, 348 N.E. 2d 381 (1975». The \5(B) 

limitation that rules may not affect substantive rights has not been appl.ied to the 

Rules of Superintendence, though it is unlikely the court would allow super­

intendence rules to alter substantive rights. 

Stated Goals. The purpose of the rules is explicitly stated in the preamble: to 

expedite case disposition. The preamble emphasizes the seriousness of delay and 

the erosion of public confidence in the courts it breeds. It states in part: 

Delay in both criminal and civil ca~e~ in ~he tric:t cc:>urts of ,Ohlo. is 
always a serious problem in the .admlnistration of JustIce.. It ,IS to be 
remembered' that the courts are created not for the, ~onvenience or 
benefit of the jl,Jdges and lawyers, but to serve the btlga~ts and the 
interests of the public at large. When ca.ses are unnecessanly delayed, 
the confidence of all people in the judicial system suffers. The 
confidence of the people in the ability of our system of gover~ment to 
achieve liberty and justice under law for, all ,is the foundation upon 
which the American system of government is bwlt. 

Although the preamble also suggests the rules are designed to safeguard the 

inalienable rights of litigants, the rules neither define such rights nor fashion 

remedies to protect them. Despite the rhetorical deference paid to Inalienable 

rights, the Rules of Superintendence "are case control and case disposition rules" 

(rule 3, Comment). 

Centralizing Aut fA y. ho 't One group of superintendence rules fleshes out the 

administrative hierarchy established by Article IV of the c~~~titution, and provides 
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mechanisms to make judges accountable for the status of their dockets. To 

facilitate the prompt disposition of criminal cases, rule 8 fixes time limits for 

different segments of each criminal case. Grand juries are to take fInal action 

within sixty days of bindover, criminal cases are to be tried within six months of 

arraignment, and gUilty defendants are to be sentenced within .fifteen days of 

verdict. (A ~ompJete copy of the rules is contained in Appendix Two.) 

The declaration of time standards, however, does not automatically ensure 

compliance. Three interrelated provisions of the rules induce ;udges to comply. 

Rule 4 mandates the use of an individual calendar for both civll and criminal cases. 

The individual calendar is important because it fixes responsibility for the 

disposition of each case upon a single judge. Once a case is assigned to a judge 

under this rule, aU matters pertaining to that case are submitted to that judge for 

determination, unless that judge is unavailable. Thus, if a case exceeds the time 

requirements, the "responsible" judge can be identified. Secondarily, rule 4 seeks 

to reduce judge-shopping and equalize judicial workloads by requiring random 

assignment (rule 4, comment). 

In order to inform the chief justice as to Who is not complying with the time 

standards, rule' creates a statewide reporting system. Each month, judges must 

report the number of cases which are pending at the beginning of the month, newly 

filed, terminated, pending at the end of the month, and pending beyond established 

time limits. After approval by the administl'atlve judge, these reports are mailed 

to the Office of the Administrative Director of State Courts. The Administrative 

Director compiles summary reports, which become public records (rule S(c», and 

publishes an annual summary. 

Judges are required to review their dockets every three months and to 

dismiss civil cas,es which have been in the docket for six months without any 

proceedings having been taken. The official comment describes this provision as Ita 
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powerful tOI:>l in keeping dockets current," and "an example of the intent of the 

rules ••• to expedite the disposition of cases." The dismissal sanction does not apply 

to criminal cases because it is superceded by rule 8, which requires only that cases 

exceeding the six month limit be reported to the chief justice (rule 6, commend. 

Although j\Jdges are individually responsible for complying with time limits, 

completing reports, and conducting quarterly docket reviews, rule :3 establishes the 

position of the administrative judge, who is authorized to oversee 'individual judges. 

Directly responsible to the: chief justice, the administrative judge Is charged with 

primary responsibility for the implementation of the rules (rule 3(b), comment). 

The administrative judge a!isigns cases, monitors the completion of judges' monthly 

reports, and ensures that judges review their docket quarterly. To assure the 

accuracy of the monthly rl~ports, administrative judges are empowered to form­

ulate accounting and auditing systems. 

Decentralizing Authority. 'Together with the trial judge, the administrative judge 

is vested with sanctions with which to regulate attorneys, signifying a dispersion of 

authority to effect the rult~s' purpose. Thus, while the ends are determined and 

results are monitored hierarchically, authority und discretion to achieve the end is 

delegated. As noted above, one important sanction against attorney induced delay 

possessed by judges is dismissal for want of prosecution (rule 6). Records of the 

number of cases conducted by each attorney must be kept by the adminis~rative 

judge (rule 3). Similarly, trial judges are to record the number of continuances 

requested by each attorney ~md the reasons advanced for them, reporting monthly 

to the supreme court on unifclrm forms (rule 7(d». If, on the basis of these lists, it 

appears that the size of ar,l attorney's caseload brings about undue delay, the 

administrative judge may require that attorney to obtain a substitute. If the 

dilatory lawyer fails to provide substitute ,counsel, the administrative judge is 
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required to remove that lawyer from the case (rule 7(c». Furthermore, rule 9 

authorizes courts to adopt local rules which promote the speedy disposition of 

cases by the use of any device or procedure. Specifically mentioned are local rules 

restricting the volume of cases attorneys may undertake. Thus, local judges are 

granted additional authority to exercise the mandate of rule 7 relating to 

continuances and engaged counsel. Although this authority is to be exercised 

within the discretion of the lower court, each rule must be consistent with the 

rules of the supreme court. 

Other Provisions. In addition to the provisions providing incentives to judges to 

dispose cases more quickly and those delegating them certain powers to accomplish 

this, thle Rules of Superintendence provide for an alternate means of adjudication 

and for the use of audio-visual technol()EY in court. Rule 15 authorizes each court 

to adopt a plan for compulsory administration of civil cases, providing guidelines 

for sllch plans. Proposed by the state bar association at the request of Chief 

Justice O'Neill, the rule provides a mechanism designed to funnel certain cases 

away from judges, thereby reducing judicial caseloads. Arbitration, it was 

believed, would prove to be an effective method of case disposition in appropriate 

cases (se~e rule 15, comment). 

Audio-visual technology to record depositions also is authorized. Proposed by 

a state bar foundation committee whose membership includes medical repre­

sentatives, this rule sought to eliminate delay caused by the exigencies of medical 

experts' schedules. Although the original rule authorized no more than taped 

depositiclns, the court drastica11yextended the use of courtroom cameras through­

out the s;eventies. Entire trials are now videotaped, 'pursuant to the authorization 

of civil rule 40, Superintendence rule 15{b) specifying procedures to implement the 

civil ruIE~. Finally, in 1979, the supreme court experimentally opened courtrooms 

to television cameras. 
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Summary. The Rules of Superintendence were .designed to reduce congestion and 

delay in Ohio's courts of common p,leas. Accordingly, they articulate a definite 

administrative hierarchy with the chief justice at the pinnacle, overseeing the 

efforts of the trial judges to meet specified time limits. Central to this scheme 

are the individual calendar, which makes judges entirely responsible for each case 

assigned them, and the monthly docket reports each judge files with the admini­

strative director. To enable judges to discharge their new case proceSSing 

responsibilities, the rules delegate certain powers to judges and local courts, 

decentralizing some aspects of administration while centralizing others. Other 

tools provided by the rules are mandatory arbitration and videotaped depositions, 

both intended to qualitatively expand the resources available to the courts to deal 

with their growing caseloads. 

Speedy Trial Statute 

Like the Rules of Superintendence, the 1973 Speedy Trial Statute fixes time 

standards for case processing. But the statute differs from the rules in its 

provisions, legal source and underlying purpose. Moreover, while the rules regulate 

both civil and criminal cases, the statute limits only criminal cases. 

Provisions. The Ohio Speedy Trial Statute (Ohio Rev. Code Ann. ~2945.73; see 

Appendix Three for a complete text) provides criminal defendants the right to be 

brought to trial within a specified number of days after arrest or service of 

summons. The statute prescribes different time periods depending on the offense 

with which the defendant is charged. For minor misdemeanors, the trial must be 

within thirty days after arrest or service of summons; for third or fourth degree 

misdemeanors, forty-five days; for first or second degree misdemeanors, nInety 

days. A person charged with a felony must be accorded a preliminary hearing 

within fifteen days of his wrest and must be brought to trial within 270 days. 
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Although sections of the Speedy Trial Statute set forth these time periods, 

other parts of the statute modify the time frames. For instance, each day an 

'accused is held in jail in lieu of baH is counted as three days for purposes of the 

time period in which a hearing or trial must be held. This means that a person 

charged with a felony who is awaiting his trial in jail must be tried within 90 days, 

a third of the time required for a defendant who has made bail and is not confined 

to jail. 

Other statutory modifications extend the time periods during which the 

hearing or trial must take place. The time is increased by: 

(1) 

(2) 

(3) 

(5) 

(6) 

(7) 

(8) 

any period during which the accused .is. unavailable. for 
hearing or trial by reason of other crIminal proceedings 
against him, his confinement in another state, Or pendency 
of extradition proceedings; 

any period during which th:) accused is mentally or physi­
cally incapable of standing trial; 

any period of delay necessitated by the accused's lack of 
counsel (other than that caused by lack of diligence in 
providing counsel to an indigent), 

any period of delay caused by the neglect or improper act 
of the accused; 

any period of delay caused by a plea, motion or action 
instituted by the accused; 

any period of delay caused by a removal or change of 
venue; 

any peric;d in which trial is stayed by statute or by couTt 
order; 

the period of any continuance granted on the accused's 
motion and of reasonable other continuances granted; 

any period during which an appeal is pending. 

Four of the factors (3, 4, 5, 6) that extend the time period for trial are 

generally within the ccmtrol of the accused .. The most unclear of the nine is that 
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which tolls the time requirements for the "pericKl of, any continuance granted on 

the accused's own motion and the period of any reasonable continuance granted 

other than upon the accused's own motion" (Ohio Rev Code Ann. ~294.5.72(H». 

Commentators observe that this provision permits great judicial discretion over the 

effectiveness of the Speedy Trial Statute (40 Ohio St~ L.J • .363). 

Violation of the statutory time limits allows an accused to be discharged. 

Upon motion, the case is dismissed with prejudice, a disposition on the merits 

precluding the prosecution from recharging (Ohio Rev. Code Ann. ~294.5.73(A) & 

(B». The statutory time limit is waived by a defendant who does not object. This 

sanction is far more stringent than that provided by the rules for a violation of the 

180 day limit, for the rules provide only that cases exceeding the limit be reported 

to the chief justice. 

Unlike the Rules of Superintendence, which were rules adopted by the 

supreme court pursuant to the superintending power granted by Article V of the 

Ohio Constitution, the Speedy Trial Statute was a legislative enactment, part of a 

broader modernization of criminal law undertaken in the early seventies. This 

difference in legal origin has important implications for the effect and operation of 

the two provisions. Because the supreme court is prohibited from creating 

substantive rights via court rule, the time limit established by the Rules of 

Superintendence is enforceable by the supreme court, but not by individual 

defendants. By contrast, the Speedy Trial Statute s~cifica11y creates a right 

enforceable by criminal defendants. Indeed, the enforcement of the statute 

depends upon the defendant, who must file a motion to assert the right. The 

individual defendant orientation of the statute is further reflected in its time 

standards. Whereas the rules fix a limit of 180 days for all felonies, the statute's 

felony time limit varies between 90 and 270 days, depending upon how many days a 

defendant is incarcerated. The stated limit is 270 days~ but each day the defendant 
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spends in jail for not making bail counts as three against the limit. The differences 

in these provisions reflect a significant difference in the purposes underlying the 

rules and the statute. 

Underlying Purpose. Because Ohio maintains no records of legislative history, it is 

difficult to establish the formal rationale for any legislative enactment. Conse­

quently, statutory purpose must be inferred from the structure and content of the 

enactment from appellate court rulings, and from commentators' analyses. 

This act creates a statutory right for a criminal defendant to be tried within 

a specific time limit. One recent commentator concluded from the statute's 

language that the legislature enacted it to specify and define the imprecis~ . 

constitutional right to a speedy trial guaranteed by the Ohio and United States 

constitutions (40 Ohio St. L.l • .36.3, .364). Three policy goals were imputed to the 

legiSlature: to prevent undue trial delays; to minimize the anxiety accompanying 

public accusation; and to limit the possibility that delay will impede the defend­

ant's ability to mount a defense. The latter two goals are defendant-oriented, 

seeking to protect two defendant Inter:ests in a speedy trial. 

The Ohio Supreme Court has emphasized the protection of defendants' 

interests, contending that the Speedy Trial Statute sought "to insure that defend­

ants are not held in jail for undue periods of time while awaiting trial" (State v. 

MacDonald, 48 Ohio St. 2d 66, 70 (1976». By embodying specific, enforceable 

rights for criminal defendants, the statute's underlying rationale differs substan­

tially from the case management rationale underlying the Rules of Superintend-

ence. 

Nevertheless, the Ohio Supreme Court has been increasingly willing to impute 

a case management rationale to the Speedy Trial Statute. In State v. Ladd,'6 

Ohio St. 2d 197 (1978), the court asserted the legislative rationale supporting the 
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statute was "to prevent inexcusable delays caused by indolence within the judicial 

system" (at 200). It continued that "where the system is without fault, we will not 

enforce these rigorous time limitations when a narrowing construction or a finding 

of total inappHcability ••• would better comport with presumed legislative purpose" 

(at 202). The court subordinated defendants' speedy trial rights to the proper 

administration of the court system by promising to enforce the right only where 

the system was at fault through its indolency. 

The court's increasing reliance upon an administrative rationale was further 

evidenced by its permissive interpretation of ~2945.72(H) of the statute, which 

provides for an extension of the trial1imits for the period of defense continuances 

or for any other reasonable continuance granted other than upon the defendant's 

motion. In State v. Lee, 48 Ohio St. 2d 208 (1976), the court declared it would 

permit continuances for crowded dockets if the trial judge stated his reasons in a 

journal entry prior to the expiration of the time limit. Although it subsequently 

disallowed a six-month continuance for crowded dockets, the court refrained from 

articulating any rule for determining when continuances for congestion were 

permissible (State v. Wentworth, 54 Ohio St. 2d 171 (1978); 40 Ohio St. L.J. 363, 

376). In this way, the defendant',s right to a speedy trial was subordinated to the 

administrative demands placed on the court system. Thus, while the statute's goal 

of securing defendant's speedy trial rights is in contrast to the rules' administrative 

emphasis, the Ohio Supreme Court's subordination of those rights to the judicial 

system's administrative realities reflects the concern for administration embodied 
!/ 

in the rules. 

Summary 

Both the Rules of Superintendence and Speedy Trial Statute were designed to 

affect the time required to process cases. The rules embodied an administrative 

60 

"' , 

J 
I 
I 
;~ 
j' 
! 

rationale, attempting to hold aU criminal cases to 180 days from assignment. The 

statute, on the other hand, was designed to define and protect defendants' 

constitutional right to a speedy trial. its limit for felonies was at once less 

definite and more stringent than that provided by the rules. Under the statute, 

defendants had to be tried within ninety days of arrest if incarcerated, 270 if 

released on ball. The enforcement mechanism differed as well. The statute 

permitted the defendant to gain a dismissal with prejudice upon motion, while the 

rules created no remedy for individual defendants. Rather, the rules were 

administrative case processing guidelines which only the supreme court could 

enforce in unspecified ways. Despite the differences in underlying rationales, the 

Ohio Supreme Court has imputed an administrative rationale to the statute, limiting 

its effects where there was administrative justification to do so. A comparison of 

the rules and the statute is provided in Figure 4-1. 

The declaration of time standards, creation of centralized accountability, and 

delegation of authority to deal with delay did not insure that the rwes would 

successfully reduce case processing time, even if later reinforced by the Speedy 

Trial Statute. Consequently, it is necessary to examine the formal and informal 

sanctions and incentives wielded by the supreme court to give its edicts effect. 
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Source: 

Effective Date: 

Time Limit: 

Enforcing Party: 

Sanction for 
Violating Limit: 

Purpose: 

Figure 4-1 

SUr1f.1ARY CO~tPARISON OF 

RULES OF SUPERINTENDENCE 

AND SPEEDY TRIAL STATUTE 

RULES 

Supreme Court 

Sept. 30, 1971 

180 days from arraign­
ment (for all felonies) 

Supreme Court 

Unspecified 

Speed case disposition; 
centralize accounta-
bi 1 ity; 
decentralize authority 
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STATUTE 

General ,~ssembly 

Jan. 1, 1974 

270 days from arrest, each 
day in jail counting as 
three (for all felonies) 

Criminal Defendant 

Dismissal with prejudice 

Protect defendant's right 
~o a speedy trial (from 
"judicial indolence ll

) 
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CHAPTER FIVE 

IMPLEMENTING THE RULES 

The promulgation of the Rules of Superintendence in late 1971 did not assure 

they would successfully reduce delay, or even that judges would comply with them. 

The sociology of law is replete with examples of the limited impact of changes in 

formal rules (see generally, Friedman and Macaulay, 1969: 197-506). One expla­

nation for the failure of change programs is that they do not provlde incentives to 

targeted actors sufficient to change their behavior (Nimmer, 1978). This is 

especially pertinent to delay reduction programs, for delay has been thought to 

flow from the motives of court actors and and the incentives presented them by court 

structure (Levin, 197.5). This problem is exacerbated for change programs 

undertaken at the state level because the incentives operating within local courts 

vary, constituting what Church and his colleagues christened "local legal culture" 

(Church et al., 1978). Furthermore, appellate courts have been shown to 

experience difficulty in ensuring compliance with their ,edicts, particularly when 

those edicts conflict with the interests of local power structures (Dolbeare and 

Hammond, 1971). 

To understand the change process undertaken by the Ohio Supreme Court in 

adopting the Rules of Superintendence, it is necessary to examine the incentives 

and sanctions which were wielded to encourage compliance and the local systems 

which were affected by the rules. In this chapter, we will analyze the efforts of 

the chief justice, the constitutionally designated administrator of Ohio's court 

system, to implement the rules. 
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Sanctions and Incentives 

Although neither the Modern Courts Amendment nor the Rules of Superinten­

dence themselves provided the chief justice f9rmal sanctions to induce compliance, 

they did provide the basis for various enforcement mechanisms. The new judicial 

article designated the chief justice as the administrative head of the court system, 

empowering him to, administer the superintending rule.s promulgated by the court. 

Perhaps this authority was more symbolic than tangible, but even as a symbol it 

carried significance to judges socialized to follow rules. Nevertheless, the rules 

provided weapons to an ~dministrator inclined to wield them, for they allocated 

cases to individual judges, and required judges to report on their dockets each 

month. To-get her , these provisions allowed the chief justice to monitor individual 

judges, thereby threatening to hold them accountable for the status of their 

dockets. Th.us, the Rules. of Superintendence provided a ready foundation upon 

which a structure of informal sanctions and incentives could be raised. In practice, 

these ranged from personal reprimands, to awards issued for maintaining "clean" 

dockets, to the "moral authority" of the supreme court. 

The Flamboyant Administration of C. William O'Neill 

The implementation of the Rules of Superintendence was no less Chief 

Justice O'Neill's personal crusade than their formulation and adoption had been. 

Among the higher circles of the Ohio courts, O'Neill's personal efforts tCI enforce 

the rules were legendary. He threatened to publicize the docket statistics of 

... dilatory judges. He personally reprimanded judges. State officials reported: 

He had a real bug-a-boo about delay in justice and had been known tlO 
tak~ a look at ~ ~articulat"ly bad record of a judge and get in JUs car and 

. arrive at that Judge's chambers and ask him point blank,face-to-face 
'Why are you late?' You could imagine the moral effect that wOulc1 
have. Word got ar?~nd pret~y damn quick - he was no respecter 0:[ 
persons. Many offICIals belIeved that press reports on dockets and 
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unexpected personal visits worrIed judges, inducing them to move their 
cases more quickly. 

Over cocktails~ after meetings, why I've had judges say 'I really don't 
want the chief justice! knocking'on my door.! Well, C. William O'Nei1l 
would do that. If he had one that really had a scandalous docket, he 
was known to get into his car and show up in the judge's chambers, quite 
unannounced, which was traumatic. 

O'Neill publicly cultivated a flamboyant, pugnacious style. Speaking to an 

assembly of state supreme court justices, he recounted how he would leak 

information to the press, which in turn would "blast" enemies of the rules: 

When somebody got out of line and blasted the court, we depended upon 
the editors to blast them back the next day in the editorial columns, 
which they did. 

O'Neill contended the press was responsible for the successful implementation ,of 

the rules: 

The real thing was made to work when we said· those reports shall be 
matters of public record, open to the newspapers to write news articles 
on and comment on editorially. And that's whalt made the rule's work. 

But just what the ~und and fury surrounding O'Neill actually signified is 

problematic. Few judges knew of the personal r;eprimands supposedly delivered, 

and omy one admitted being a recipient. A Columbus judge observed that O'Neill 

.. could not have delivered many reprimands, for he knew of Columbus judges with 

severe backlogs who never received them. There was little evidence that backlog 

statistics were reported to, or by, the "ress • 

Nevertheless, O'Neill's flamboyant stylf:, manifested in even a few concrete 

reproaches, could have thre.ltened judges fearful of poor publicity, at least 
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initially. Political creatures of Ohio's electoral system, judges were susceptible to 

the threat of adverse reporting, even if the threat remained latent. Even if the 

chief justice did not release docket statistics, their availability raised th~ 

possibility that someone else might. Some judges feared that an enterprising 

reporter, in search of a sensational story, might fail to understand their statistics 

but publish them anyway. Such fear is evident in the followirg remarks by 

Cincinnati judges: 

That's the fear of most people -- pUblicity. They don't understand what 
this is all about and don't really want to know what it's all about. From 
a personal standpoint, any judge would rather I;>e criticized by the press 
than he would by his peers for a bad job, but I think he or she realizes 
that you're going to get due process in the aSsessment of your 
shortcomings from your peers or the cruef justice ana you will not from 
the press. 

The hammer hangs there. Very stressful. And, of course, because we 
have this wonderful political system in Ohio, political judiciary, why, an 
opponent in an election, or newspapers, can misuse the statistics. You 
know, you're emotional in newspapers. You know, the media can make 
whatever they want out of it. 

But, with time, the absence of actual sanctions defused the latent threat that 

they could be inflicted. One Columbus judge, a self-styled "nut on administra-

tion," lamented the absence of coercion by the chief justice: 

Now in Ohio - it's jL\St like these statistics - I remember years ago 
when O'Neill started it, and he said, 'All right, now I want to warn all 
you trial judges that we're not going to put these figures out for the 
public, individl,lally, until we give you a chance to get your docket up to 
date.' Well, five years later, seven years later, they're not doing it, 
because they don't want to embarrass anyone. 

Anotht;r Columbus judge related a view common among the judiciary: 

I wouldn't expect somebody to come and chop my head off. If I needed 
help, they'd suggest that we bring in a visiting judge or something like 
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that. The sanctions? Well that's like your mother telling you, 'Well just 
be sure you get home at 12:00 or I'm going to tell your dad!' 

O'Neill's implementation efforts hinged less on coercion than the rhetoric 

surrounding them suggests. Having served as Speaker of the House and Governor of 

the State of Ohio before ascending to the supreme court and the chief justiceship, 

he was no stranger to politics. As the chief justice, he was the political hub of the 

court system. As one Cincinnati judge explained: 

All of your supreme court justices are elected officials, and it's a 
political process. The chief justice has a strong ~nfluence o~ i~. There 
are a lot of different people of different persuaslons; they need support 
from a lot of areas. Everyone involved in this system is political, all the 
judges are elected to ~ffice; th~ legislat~re. is po1itic~; t~: various 
state agencies that get Involved ~rect1y or mdirectly are POhtlCal. It's 
a political process of people who will have input in vario,us ;de?rees. I 
am not saying strictly on party-lines. I mean, bar assoClations are 
political; lawyers are political. In the sense that we are all part of 
that, he's the hub. 

Many judges explained that in functioning as the hub, O'Neill treac!ed softly, never 

reprimanding when encouragement or persuasion promised to be effective: 

If some judges were just so far behind in their dockets and in the work 
they were doing and there wasn't a good rea~on for it, I'm Sllre he w0U!d 
have gotten after them. But I'm saying the average run of the, mill 
judge, particularly the ones in the larger cities, I think that he was able 
to get compliance by el1couraging them to comply. The point i~ that he 
encouraged people to comply, rather than threaten them With what 
would happen if they didn't. (Youngstown judge) 

To sell the rules to judges, O'Neill linked them to promised salary increases, 

contending that the legislature would reward a mQre productive judiciary. As one 

bar official commented: 
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I think that O'Neill hald made up his mind, and, of course, you know, it's 
a great selling point to the judges, and he says"And then when we corne 
b~ck to the pu~1ic and we show what you've d~neJ now the legfslature 
will be glad to give you pay commensurate with your work.' ' 

Once the rules were adopted, O'Neill quickly trumpeted their success, 

thereby lessening the likelihood of opposition. Few can easUy argue with a well­

publicized success, even if they doubt the standards being used to judge it. 

Moreover, O'Neill publicly praised the judges, crediting them with working hard and 

making the rules work. As one judge described it: 

His talk was almost always on the performance of the court and how 
the efficiency of the judges has -increased since the superintendence 
rules were adopted. He was constantly reminding the public of the good 
job that the judges were doing and how they had reduced their caseloads 
and how this affects' the public in speedy administration. He always, 
always emphasized that. (Columbus judge) 

By praising the success ()f the judges for reducing their backlogs, O'Neill 

garnered support for the rules and undercut potential opposition. Because he 

portrayed the rules as a great improvement, the grounds upon which judges might 

oppose them were negated. As one judge noted: 

I mean, who can really attack them being a bad idea. Maybe the 
concept is wrong, but who can attack the idea? Everybody is screaming 
bloody murder because of the ,long delays and here we're doing 
something about it. (Cincinnati judge) 

O'Neill also incorporated judges into the emerging administrative system by 

the use of a "travelling road show" conducted by state court officials. Each year 

he and the administrative staff would travel to the state's appellate districts to 

discuss the rules, the statistical reports, and the problems with the rules" Copies 

of summary docket reports would be handed out, encouraging judges to compare 
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ttx~ir status with others'. According to state officials, the questions judges raised 

were uniformly technical, rather than expressions of opposition to the rules. 

Judicial Service A wards 

Ev~en more important than the travelling road show in the eyes of most of our 

respondents were the "Superior Judicial Service" awards which O'Neill introduced. 

Although the name of the award and the criteria for which it is granted have 

changed somewhat in the past decade, the principles underlying awards remain the 

same: judges who report no cases pending beyond the prescribed time limit are 

awarded what judges dubbed "the Golden Gavel." These wood and brass plaques 

adorned the walls of judges' off.ices in every city we visited. Judges and attorneys 

described the attraction: 

Oh, theY're crazy about them. Judges, God, they fill their offices with 
these things. There's nothing else in life though. That's it. It se~ms 
that some judges - all they do for six years is try to get awards. 
(Columbus prosecutor) 

It sOlunds trite. If someone had said we'd be doing this, I would have 
laughed. It sounds idiotic that grown men would look forward to getting 
awards but they do. They look forward to getting the plaques. The 
impact of the awards was greater then. I think they have probably 
become fairly prosaic because there have been so many of them that 
have been handed out. I am not saying they weren't a good thing. I 
think; they were. I was pleased enough to get them, to ,~nount them at 
the tAme I had them. (Cleveland judge) 

Judicial attitudes regarding the awards ranged from covetousness to contempt, 

Columbus judges viewing them mo~t favorably, Cincinnati judges the least, and 

Youngstown judges somewhere between. The following judicial remarks illustrate 

this range in attitudes: 

69 



-----------------~-------------

Columbus 

If you're close to getting an award, you'd try to ~ there. If I'm just a 
little bit behind in May when the stats are compiled I'll see to It that 
my docket Is clear. 

It gave the initial program a good boost. I have heard several judges 
make fun of them, but they have always gotten in line to get their 
award. 

Y OlDlgstOwn 

I used to get them quite routinely; then they stopped. Here'S one, two, 
three, four. You'd get most of them for having your criminal docl<et up 
to date. Frankly, we are paid a salary for being judges. I think it goes 
with the job, goes without saying that we're to extend every effort to 
comply with all of the rules and all of the laws that apply to us and very 
frankly, I don't think plaques should be awarded for doing ou.r job. I 
mean, it's all rIght. It's a nice thing and it's an encouragement and the 
supreme court is to be complimented in their efforts to reward a fellow 
for a good job done. 

Cincinnati 

I think theY're sllly. I just think that was the dumbest thing that was 
ever done. It made it seem like a Coney Island freeway. 

Well, I am proud to say that I have never received a plaque. Never, 
ever. And I don't want one. And I think that's going back to Boy Scouts 
days or something, because mycaseload has at ways been at an 
acceptable level. 

I thought it was ridiculous when the chief j!:lstice used to hand out these 
plaques - I've got a drawerful of them somewhere, plaques for superior 
judicial servic.l! or something !ike that for keeping your docket" up-to­
date. I thought that was a little bit like giving you a gold star in 
kinder garten. 

Awards from the supreme court? I received one and threw it right in 
the wastebasket. 

Even though some judges disdained the awards, many found them politically 

useful. Judges exhibited their awards during reelection campaigns as symbols of 

merit and recognition by the supreme court. As a state court administrator 

explained: 
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Obviously, you have some judges who think i~'s a Mickey Mous~ 
approach and in the beginning, many judges felt that way. But as I've 
seen the judges over the years, irs not sO'anymore. TheY're pleased ~o 
get these and I think in a sense, if you want to look at it that w,ay, our 
judges are all elected in Ohio and it's a nice Httle feather inone"~ ha~ to . 
have gotten an award from ~-"'e chief justice for judicial servic~ 'v.~;li';h is 
going to appear in your loca~newspaper. That's a motivational fac.tor. 

Some judges issued press releases when they received awards and reminded the 

public of the awards at election time. As several attorneys recounted: 

TheY'll use those supreme court awards. In their advertising, they'll 
name the number of certificates that they've got. Because again, it's 
not obvious to the layman what that means. Itlooks impressive if you 
don't know that all that means is you've got a fairly current docket. 
And what does current mean? Six months. I'm not impressed but I 
assume a layman would be, because anything that's got the title of the 
state supreme court on it has got to be impressive. They use it. 
(Cincinnati attorney) 

Our system in Ohio is a system of election, and whether they like it or 
not, whether th~y look at it as an onerous chore, or th~y lo()k on it as a 
god-given misslun to stay within 180 days, the fact is.that is a weapOn 
that can be turned against them at election time if they don't stay 
within 180 days. You know, you can ~ways say, look at Judge X, he'~ 
not current. That's the little bit of the stick, you see. (Columbus 
attorney) 

When a judge would get one of those things, even if he was not 
impressed with it particularly, his bailiff would say to the reporte~s, 
'Hey, the judge got the outstanding plaque' and it would glet a little 
article in the paper. Our judges, are made to be political arilmals. Of 
course theY're sensitive to toe kinds of pUblicity they get. (Y"ungstown 
attorney) 

O'Neill encouraged the political use of awards. Even the disbursement of the 

awards was geared to provide favorable pUblicity in local news media. Typically, 

O'Neill would have his picture taken with each recipient. To uninitiated recipients, 

the award presentation promised pomp and circumstance, a ceremony celebrating 

their superiOir public service. Yet, the large num~er of judges rece1iving awards 

necessitated a more expeditious procedure which tarnished the golden gavels of 

those with greater expectations. As one Youngstown court official related: 
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The first time that Judge (Jones) was on the bench, he got one, and 
because it was a new experience for him, when the lett~r came sayi~g, 
'Judge (Jones), you have been award~d ••• ,'we were Impressed with this, 
but the mimeographed sheet with the greeting typed in concerned me. 
It invited the judge to go to Cleveland to accept his plaque. So, I said, 
'Hey, first time on the bench, fine, we ought to gO.1 He wa~ a ,little 
hesitant too and I said, 'No, we better go, maybe it will be harmful if 
you don't go.' So up we drove to Cleveland and we were to be there at 
twenty minutes to two in the afternoon. I'm still not smart enough to 
recognize ••• that's a good indication. If'they're giving you some grand 
award, it would at least be at six o'clock in tne evening, or ten in the 
morning, but not 1:40 in the afternoon. We got to a hotel in Cleveland, 
so I figured, a ballroom, I could see the gold tapestries hanging from the 
walls and the long trumpeters. Well, When we got to the rOOm and 
looked in, there were two big lights there for pictures, Chief Justice 
O'Neill standing there, in the middle of this room, alone. So we were 
seated on a bench outside the hotel room and an aide came out to us 
and said, 'Your name please.' Judge (Jones) said, '(Jones), Mahoning 
County.' We went in the room. The chief justice went on with his 
business, and this guy went to one of a zillion paper cartons and he's 
saying, 'Adams, Abbott, blah, blah, (Jones),' and he pulled a plaque out 
of a brown paper bag. The aide walked over, took the plaque out of the 
bag and said, 'Hurry up, over here' to stand with the Chief justice, at 
which time the chief justice shook hands with (Jones), handed him the 
pJaque, they took a picture of him and we left. And on the way home, 
(Jones) said, 'What in the hell happened?' But that was the ceremony. 

The abbreviated ceremony symbolized the values that were central to the rules -

efficiency and speed - ironically suggesting that the purpose of the awards was 

less to celebrate superior judicial service, than to pc!1tically reward docket­

conscious judges. 

Monitoring Monthly Reports 

While the reporting system provided the basis for a system of rewards, it 

never provided the basis for a sanctioning system or for a rationalized system of 

• judicial assignment. On its face, the reporting system was simple and straight­

forward. The state court administrative offices developed standardized reporting 

forms which judges completed monthly. The form reported how many cases were 

added to the judge's docket during the month, how many were terminated by each 

mode of disposition, and how many cases were pending over the established time 
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limits. The state administrative offices published a manual describing how the 

forms were to be completed and state officials discussed reporting procedures at 

the "traveling road shows." Judges forwarded completed forms to their admini­

strative judges, who checked them for accuracy, approved them, and forwarded 

them to the state offices. State officials checked these reports only for statistical 

accuracy, that is, for whether the numbers summed properly. Despite the 

authority granted by Rule l~ to adopt practices to insure proper reporting, judicial 

reports were never audited. Such auditing was theoretically possible, for the 

reports could be compared with actual case files. Although efforts were made to 

ensure a modicum of consistency in how reports were completed, uniformity was 

not the goal. We found, for example, wide disparity in the interpretations judges 

gave the "disposition by pretrial" category, some interpreting it to mean "disposed 

at pretrial" and others perceiving it to mean "disposed before trial." State officials 

were unconcerned, for they did not view the statistics as scientifically valid or as 

state level management tools •• 

Nevertheless, inconsistent reporting practices led some judges to charge that 

the reporting syst~m was a "numbl;irs game," in which some judges "cooked" their 

reports. They viewed this cynically: 

I think the reporting of those things left a lot to be desired. You would 
get to judicial conferences, and people would handle certain things 
differently in the reporting forms, and they all semed to be acceptable. 
They could put certain cases in a certain category that made them look 
like they were current, or they weren't active, or whatever, when other 
jurisdictions wouldn't do that. So 1t seems to me that the reporting was 
somewhat inconsistent and contrived In certain jurisdictions for a 
certain result. (Columbus judge) 

No one ever does a good job of checking them to see if they're 
accurate. But I may know myself that figures that are being reported 
to the court are way out of balance. They're not anywhere near being 
accurate. And the reason they're not accurate is first of all, the judge 
relies on the bailiff. The bailiff doesn't know how to do it. And so the 
net result is that when I read all these statistics, I always take them 
with a grain of salt. (Columbus judge) 
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Many of these inconsistencies were in good faith - reasonable judges could 

interpret the reporting requirements differently. Nevertheless, the acceptance of 

inconsistencies by state level officials revealed th~lr unwillingness to police judges. 

State level cfficials declined to monitor reporting practices for they believed 

bad faith reporting to be minimal, and hesitated to impugn the integrity of the 

bench. As one explained: 

The underpinning of this is really based on the idea that the people in. 
the field are following tht~ rules ,appropriately and doing what they 
should do and it's dependent upon their integrity. These forms and 
these numbers aren't for us - they don't mean anything to us, which is 
true. They don't. They are meant for the judges. They are 
management tools for the judges. 

The statistics were never part of a rationalized management plan by which judicial 

resources were shifted from one court to another on the basis of a fixed formula, 

as earlier reformers had envisioned, but individual statements to individual judges 

on the status of individual dockets. Consequently, the most pressure state officials 

exerted on judges was to issue monthly overage lists, indicating how many cases 

each judge had pending over established time limits. 

Administrative judges, charged with monitoring the implementation of the 

rules locally, also treaded lightly. One told us that the monthly reports should be 

audited, but thclt he lacked authority to do so. Another reported he merely signed 

judges' monthly reports and asked them if they required help with their dockets. A 

third recounted: 

We have two people on the bench who are way behind again. I remind 
them at monthly meetings that we are still operating under the 
superintendence rules and we ought to keep as current as we can but 
some judges don't care. There~re powers that are given to the 
administrative judge under the rules that enable one to shift cases and 
bring in visiting judges to assist. I have never done that. Nobody has 
ever complained to me about it. (Columbus judge) 
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Another Cincinnati judge explained that the circumspect C role played by the 

administrative judge rested in bonds of collegiality: 

Now the administrative judge is supposed to double check, but the 
administrative judge is one of us and is he going to go around and call 
you in? In reality, no. 

Administrative judges worked daily with the judges who elected them, faced the 

same local problems as their colleagues, and therefore empathized with their 

administrative problems. One administrative judge in Cincinnati recounted how 

some judges in his court faced mounting backlogs because of illness and personal 

tragedies. Rather than pressuring them to process cases, he sought aid from other 

judges to pick up the slack. The administrative judge, rather than being the agent 

of a burgeoning state judicial bureaucracy, remained one of the "good old boys." 

Despite the low-keyed efforts of state officials and administrative judges, 

however, the rules provided a continuing threat to judges' professional status. For 

now, other officials had gained the authority to monitor judicial work, even if they 

exercised it cautiously. As we explore 1n Chapter Seven, this threat has effected a 

transformation in the meaning o~ judging. In the face of such a threat, judges' 

motivations to comply with the rules bear examination. 

Judicial Motivations to Comply 

Regardless of the reluctance of state court officials and administrative 

judges to monitor local judges, the mere presence of a regularized reporting system 

induced judges to pay greater attention to their dockets. Because individual 

statistics were recorded and circulated within each court, competitiveness and 

potential embarassment were introduced. Many judges checked their standing 

against others', even 'uhen they doubt~d the efficacy of the rules or the statistics 

upon which standings were basedft 
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You see what's in that report and you know what the other fellows have 
l~ their reports and you. know, I'd say 10% of li1,r crIminal case~ ,are over 
tIme and what ttt: hell IS wrong. here and we. would sit down and go over 
each of them and find out why they are so far out. (Columbus judge) .. 

I guess judges are no different from the human point of view than 
anybody else. If the judge has to turn in ev~ry month" a record of each 
case -- and I have my batch of cases -- then I take some pride or the 
reverse, I may suffer some embarrassnient if my dbc;:ket is behind ancf 
thai's the guts of the whole thing. I think history has borne out that 
certainly it's an imperfect system, but history has borne out I think the 
fact it is an effective system. (Cincinnati judge)' , 

It's just Hke, well, playing any kind of an athletic contest, or anything 
else. You tend to set a goal for yourself, or something else, and you try 
to achieve it, and you have to fight. I can't speak f01" the others, but as 
far as I'm concerned I have to fight against making the achievement of 
a specific preconceived goal the end result. That is not the end result. 
The end result is to do a good job. (Columbus judge) 

Just ha,ving the reporting system gives me certain goa.{s. My c:onstablewiU come 
up to me from time to time during the month and say, 'Well,judge,yoti're even for 
the month, or you're 20 behind, or you're .30 ahead,' or what~ver but we had come 
out ahf~ad by one month recently and we had some other entries that we cOUIdhave 
rush~ through on the report for the 30th of June, for inStance, and he said, 'we.ll, 
we might as well save them for July 1st beCause it would look better.' (Cincinnati judge) 

The new standards and procedures established by and pursuant to the rules 

we:'e shrouded in the legitimate authority of the supreme court. To judges trained 

and socialized to be rwe-abiders, compliance was a professional responsibility and 

duty. Law is publicly venerated by the legal profession. Legal training promotes 

obeisance to rules and to the authorities who interpret them. As the secular 

priests of the legal profession, judges must voice veneration for authority and 

·hierarchy, if their own claims for elevated status are to be legitimated. Thus, by 

virtue of their training and their own d~re for, continued status, judges must be, 

or appear to be, law-abidil'lg. When new rules are set forth~ they tend to comply, 

even 1£ a new rule is contrary to their personal views. From the perspective of 

Ohio judges, the Rules of Superintendence were promulgated according to law, and 
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therefore they felt duty-bound to comply. The following comments illustrate their 

attitude: 

One of the inbred tr~inings fC?r any judge is that. he is suppose<! to 
comply more explicitly with the law than anybody. else, and ~ertamly 
anything that is set up for his direction, he sho~ld .com~lr WIth more 
implicitly than, perhaps, the man on the street. (Cmonnat! Judge) 

The supreme court had the authority to adopt the Rules of Superin~en­
dence and we are subservient to the supreme court. We have an oblIga­
tion to comply with them. (Youngstown judge) 

Well we comply, because the chief justice s~ys that we .sho~ld, .and the 
supreme court says that we should--not Just the chIef JustIce--but 
constitutionally, the supreme court has the power to adopt the ~~les and 
X suppose that we go along with it as a matter of accountabIlIty, and 
responsibility. (Cincinnati judge) 

Moreover, as the rules transformed the meaning of judging to encompass 

more administrative tasks, many judges began to take pride in completing those 

new tasks. Their job became more meaningful as its products acquired concrete 

definition. Such pride is evident in the following remarks: 

The rules have given the. j~?ge perso!,al. respo,nsi.bility .for cas.es, 
triggering a sense of responsIbIlIty and pnde In dispOSIng of It.. I t~nk 
that judges generally have a feeling that they want to do a good Job. 
Part of their job is what the Rules of Superintendence say. (Youngstown 
judge) 

I don't know whether anyone has seriously recei,:ed any ~anctions fro~ 
the supreme court. Obviously, it does have the fight to l~pose certam 
sanctions, but I would guess it's pride as much as anything e!se .that 
makes me want to abide by what they say are proper gUIdehnes. 
(Cincinnati judge) 

The only motivator there should ever be to comply Is the internal desire 
to do the best job you can while you're on. the bench •. In other wor~s, 
you have a commitment which you have accepted by virtue of ~e~~Ion 
toofficeandi.f you have any personalfee!in9s a.t ~l1.about your responsIbIlity, 
you're going to try to do your best. (CInOnnatl Judge) 
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Routinization ". 
As time passed, the operative aspects of the rules became more and more 

accepted as p.art of courts' normal operations, though, as we shall see, to varying 

degrees in different courts. Complying with the new rules came to be one of the 

accepted tasks comprising judges' work, a process organizational theorists have 

termed "routinization" (W~tson, 1966; Hage and Aikcll, 1970; Sme1s.er, 19.59; 

Mannard and Neff, 1961). Accelerated by O'Neill's death in 1978, routine 

structures and practices replaced the organizational impetus previously provided by 

his strong leadership. Undedying the routinization was the process of adapting the 

administrative patterns O'Neill promoted to the everyday demands of administering 

trial courts. This adaptation was evident in the manner in which enforcement 

efforts increasingly relied upon judges' good faith. As one supreme court justice 

explained: 

As far as the reports go, we're not policemen and it doesn't mean a 
thing to us whether a judge falsIfies his report or not.' That's between 
him and his God. The purpose ot those reports is 'for the judge to know 
how he stands on his own docket, not for us to be policemen and call 
him up and say, 'Hey, you only got rid of thirty files and picked up fifty 
last month and you're falling behind.' 

There is now little desire to use the press even as an implicit threat to induce 

compliance. Whereas O'Neill had claimed m\~dia access to judicial statistics was 

the key to the rules' successful operation, current attitudes downplay the media's 

significance. Asked whether statistics were given to the press, a supreme court 

justice replied: 

Yeah, well let the press find that out for themsel ves. We're not 
policemen. Those judges are elected the same way we're elected and if 
their community is not satisfied, they'll turn them out. Judges have 
been defeated and they'll be defeated ~gain but I'm not anybody's 
keeper. And we're not policemen and we're never going to be 
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policemen. We don't want to be policemen; the same way as we rion't 
WIant to be prosecut.:>rs. Let the press come in and look at them. 

Does anybody come in and look at them? 

Very seldom. Newspapers ~re in 'the business of selling paper:s «:md 
a.dvertising. They've got to do 'that, I mean, it's a private enterprise. 
They have to make money and fortunately for us, for this cquntry~ the 
private enterprise system is the way we do things. Pm sure that if a 
paper knows a judge is slow and they know., they can come In . and get 
the statistics and publish them a~nd make a story out of it tha~ will sell 
that paper that day and maybe clo it for a week. And if they want to, 
maybe get that judge defeated at the next election and get somebody 
that will do the work. But to instigate that, I don't think that that's 
proper. TheY're available and we're not ever going to call a newspaper 
and say that judge so-and-so is behind. 

Even the judicial service awards have chang~d. Once attractive brass gavels 

riveted to wooden wall plaques, personally presented by the court system's 

administrative head, they are now mere lapel pins. Although this transformation 

. owed largely to the alchemy of rising trophy prices and declining judicial budgets, 

it symbolizes evolution away from the flamboyant rhetoric and the flash of the 

photographer's camera, towards the routinization of the system's operations. 

Nevertheless, the decade of the Golden Gavel did induce Ohio's judges to complete 

their reports and to pay greater attention to their dockets, even if they were 

seldom sanctioned. 

Summary 

The implementation of the Rules of Superintendence depended upon the 

leadership of Chief Justice C. William O'Neill, a variety of implementation 

strategies, and the rule-abiding ethos of law-trained judges. O'Nei11's charisma and 

political skill c:ertainly cannot be underestimated in importance. He fixed and 

contro1!ed agendas and induced judges to identify with the changes he sought. 

Central to his techniques were those which promoted judicial participation in the 

change process, inclusion in therulemaking process and the "traveling road show" 
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being prime examples. He provided political incentives to comply with the rules, 

particularly the Golden Gavel awards and the promise of pay raises. He carefully 

avoided sanctions, though he maintelned the threat of sanctioning. 

Indeed, the entire state court adminilltrative apparatus avoided sanctioning. 

Reports were not leaked to the press; they were not even audited. Variation in 

reporting practices were tolerated. Very few judges were sanctioned. There was 

little need for it. Judges obey rules, and the rules had changer.!, Nevertheless, the 

threat of sanctions and increased accountability remained, auguring ominous 

changes in the nature of judging. But to emphasize the importance of O'NeHl's role 

is not to adopt Carlisle's view of history. O'Neill's charismatic leadership arose in 

the context of a much broader movement rooted in factors beyond the control of 

any individual. Nor would the changes O'Neill fostered have survived had they not 

been rO:.ltinized, compromising the ideals of reform with the exigencies of daily 

administration. Whether the Rules of Superintendence would have evolved 

similarly in the absence of someone of O'NeiU's stature is unanswerable. Certainly 

his techniques of participation and praise can be emulated, for the conditions he 

faced are not unique to Ohio. One of these concfitions is the political power ()f 

judges, to which we now turn. 
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CHAPTER SIX 

THE POLITICAL POWER OF JUDGES 

Despite the changes portended by the rules, there was no organized opposi­

tion to them. In part, this can be attributed to the chief justice's efforts to solicit 

partidpation from trial court judges. Nevertheless, some judges disapproved of the 

rules. In this chapter, the grounds for their disapproval and the form which 

opposition took will be explored. We will also examine the ability of judges to 

organize, whether it be against the chief justice or the legislature, thus noting the 

type of power they are able to wield. 

. Judicial Disapproval 

Although many judges regarded the Rules of Superintendence at least 

somewhat favorably, a sizable number disagreed with them as the following 

statement indicates: 

I believe from attending those judges' mc~tings, that !he majority of 
those judges didn't agree with him. But I ,Ion't mean. to.!mply that the~ 
rebelled, and said to the chief justice, 'Nop ~e'r~ not gomg to ~o ahead. 
But basically the chief justice made up lhis mmd he was gomg to do 
this and the~e were members' on the high supreme court tha~ were 
o ~sed to what he was doing. But he had t~at power 10 t~e 
c~~stitution, and he knew how :0 take advan~age of It, and ~hat he. dId 
was he tried to kill you with kindness. But If you ask me If. I, beheve 
that most of the judges agreed with it at the tim~, t~e answer IS no. If 
you asked me today if most of the judges agree With It, I'd probably say 
no • 

. Judges who opposed the rules voiced a variety of complaints. Some charged that 

the rulemaking process was autocratic, not allo~ing judges sufficient opportunities 
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for meaningful participation. Others contended that the administrative central­

ization manifested by the rules infringed upon ju~icia.1 independence and that the 

rules demanded too much recordkeeping. 

As portrayed in the previous chapter, Chief Justice O'Neill strove to achieve 

a limited form of participation, limited to judges and other affected groups. The 

participation was also limited in that the rulemaking agenda seemed defined prior 

to consultation. Some judges, particularly those from Cincinnati, whose master 

calendar system of judge shopping served judges and lawyers alike, were unen­

amored with the participation process. As one judge explained: 

What basically happens is the chief justice comes to a judges' meeting 
and says we're going to do this. We have to do a better job of 
eliminating congestion in the courts and here's what I'm gonna do •. And 
I've appointed a committee to do this, and I've aypointed a committee 
to do that. (Cincinnati judge) 

Judges also opposed the rules because of the threat they posed to already 

established work patterns. A particularly irksome change was the elevation of the 

chief justice from the patriarch of the court system to a supervisor. Required 

monthly reports, coupled with the possibility, and fear, of sanctions for falling 

behind, led some judges to believe ~hat their independence was being threatened. 

With regard to such changes, judges expressed their resentment in the following 

ways: 

WeU, I think basically they thought it was an infringement on their right 
on how to rUI1 the court and the chief justice was trying to assume 
power that he didn't have, and that they didn't want anybody else telling 
them how to run their court. You' know, it's hard to change. (Bar 
official) 

There was the general opposition to change. Or, I should say, the 
opposition to change in general, and the fact that most people do riot 
like new authorities breathing down tfieir necks. I think it was all 
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hammered out pretty much ahead of time before they came into being. 
(Cincinnatljudge) 

There were probably judges throughout the state who had been on the 
bench for many years who felt a loss of some' independence. I can 
recall the judges who had been judges for a, number of years, there was 
some reluctance. They felt that they were losing their independence. I 
suppose this feeling, of course, relates back to the idea of local 
concerns, and let's face it, people in a local environment don't want 
interference from higher headquarters or a.uthority. I would say that 
you would probably get some resistance from this, because here 'I am, a 
local Franklin County judge - 'and I think there are those of us who 
would rather govern our own affairs locally. (Columbus judge) 

They didn't like to have their hand called or have someone looking over 
their shoulder. (Columbus attorney) 

The record keeping system - perceived as an instrument of the new administra­

tive order - was also greeted with resentment. Never before were judges required 

to keep records so extensive they could tell whether any case on their docket 

exceeded a time limit, let alone have to report upon their docket status to the 

chief justice. Even though many judges delegated much of this mundane work to 

their bailiffs, the change promised additional work and upset the patterns by which 

they ran their courts. Their reluctance, and disdain, are apparent in the following 

remar'ks: 

We're not school children. We don't have to keep records. We were 
judges who were independent and we are elected by the people of Ohiof 

not by the chief justice of the supreme court and we're responsible to 
the people and if they like us the way we are, that's the way we'r~ going 
to be. There's a lot of people who operate on the theory and in fact I 
guess it's psychically true that man does' no~ like change. We like things 
just the way they were yesterday in as far as our systems are concerned 
because we're familiar with them. Anything new is a nuisance. 
(Cincinnati judge) 

The grumbling I usually heard was at cocktail parties and at judicial 
conferences and occasionaUy a judge would stand up ana vent his 
complaint at a public meeting. We can't do it. It's unfair. I think it 
just kind of galled them to have to do all the paperwork. A lot of them 
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would say well, I've got so m.uch paperwork to do now, witheverything 
the Supreme Court of the Umted States is making us do and this is -just 
another piece of red tape. (Bar official) - ' -. -

Opposition to the Rules 

Despite such disapproval, opposition to the rule$ consisted only of individual 

acts of defiance ,or avoidance; no organized opposition emerged and we found no 

evidence that any had ever been considered. One form of opposition was simple 

noncompliance with various provisions. Some judges continued to process cases as 

always, hearing motions, granting continuances, and generally running their courts 

in the way they wished, reg,ardless of the time limits of rule 8 or rule 14's 

admonishments to be strict in the granting of continuances (see Chapter Four). 

These judges were unmoved by the Golden Gavel awards, and refused to accept 

that justice delayed was justice denied. Rather, they felt that justice takes time 

(see Chapter Eleven) and that it is necessary not to rush it. Such judgesp however, 

did make efforts to comply with the provisions of the Speedy Trial Statute. 

All of the judges, however, kept the records and filed the reports required by 

the rules. The lack of auditin) by the state supreme court, however, enabled 

"creative" interpretations of categories and meth~ds. Indeed, many judges 

complained that the emphasis on submitting "good report cards" to the supreme 

court induced a "numbers" game leading some of their colleagues to deliberately 

misstate their docket status In their monthly reports. 

~ne judge was notorious for simply taking a bunch of cards out of his 
fde and throwing th~m. in the -w:astebasket; And, you know, the 'judge's 
name ,::a~ us~d. - ,It wasn't Gibson, but say it Was Gibson, that was 
c!i~ed Glbsomzmg' the cases. And even now, if you threw away thirty 
ovAl cases, the chance~ are you would never hear about them again. 
Nobody would ever rar,SO them and if they did, you would simply 
re~ur~ect ~~e cases, but you just dismiss thirty, and write them off. 
(Cmonnatl Judge) 

84 

.~ 

i 

" 

.; 

) 
.' 

_~~~ ___ L __ 

) 

Evidence that this occurred is apparent in the experiences of two Cincinnati 

judges who assumed the bench only to find their predecessors had more out~ltanding 

cases than had been reported. One reported 300 pending cases, but the new judge 

found 600. He attributed this discrepancy to the other judge's practice of 

discounting cases which had been assigned to a visiting judge, even if they 

remained open. The other judge described the discrepancy he discovered in the 

following way: 

I was carrying my predecessor's count and it just didn't ll,ook right. I had 
the lowest docket here in the courthouse, and it just di~n't look right 
because he wasn't that hard of a worker. So finally, wewe'nt to make a 
handcount and he didn't list more than 250 civil cases. So I had to 
amend my report to the supreme court this past year, and explain what 
happened. And here, every year, he was getting ,in award for 
outstanding judge, getting rid of his cases. 

When the discrepancy was discovered this judge fired his bailiff, who had beEm an 

employee of the previous judge, for continuing past practices and failing to n1Dtify 

him about them. It must be emphasized, however, that "cookingu numbers is a 

rational response to the incentives of the system. Especially beca~.;e the records 

are not carefully audited, it is the wise judge who does not call att,ention tel his 

failure to comply by honestly reporting it. 

Such examples of unreported cases are not meant to indicate that some 

judges are more honest than others but rather that while judges may lack the power 

to confront a chief justice they retain some means to circumvent his dictates. 

That these means are not challenged I:>Y the chief justice - in demands fol" more 
. \ 

accurate and uniform accounting - is evidence he accords particular prerog~\tives 

to them. Another prerogative accorded them was the ability to use visiting judges, 

l1sualIy retired judges or those from less busy counties, for help with their docket. 

Although the visiting judge system was proposed by court reformers as a means (.\f 
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equalizing the balance between judges and caseloads, it has not worked the way 

reformers hoped. Rather than being determined by caseloads, their use Is affected 

by the solvency of the county and the disposition of the judge. 

Determining which cases are to be allocated to a visiting judge, for example, 

is solely within the province of the sitting judge. Using caseload pressures or the 

necessity to comply with the rules as a rationale, judges can divert lengthy 

proceedings or politically "hot" cases from their docket. There are no guidelines 

for, or control over, a judge's choice, except for budgetary constraints which are 

not uniformly felt in aU courts. 

In utilizing visiting judges and manipulating statistics so that they appeared 

in the most favorable light, judges resorted to tactics long available to subordin­

ates. When superiors dictate change, subordinates usually find some way to 

accommodate that is not too disruptive to these established patterns. Judges are 

particularly suited for such individualistic rear-guard actions. While the rules 

called for different practices, they did not, after all, obliterate all judicial 

prerogatives or challenge the aura of independence and honesty with which judges 

are cloaked. But even more important than these prerogatives in explaining judges' 

ability to mount limited resistance to, or avoid particular provisions of the rules is 

the very condition that leaves judges vulnerable to a variety of political incentives 

- their electoral status. 

Since all judges in Ohio are elected, the chief justice was limited in his 

ability to threaten them. Theoretically, he could leak reports of their poor 

standing to the newspapers, as O'Neill had threatened to do; if of the same party, 

he could encourage another candidate to challenge the nomination; or if of a 

different party he co'uld support the challenger e He could also put the collrt in 

receivership and appoint a Czar to supervise it and move things along (see 

Neubauer et al., 1981). While all these are within the realm of posslbility, they 
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have yet to occur In Ohio. Judges were cognizant of the practica11imit"tions on a 

(..aef justice's power and his potential unwillingness to exercise it. Those practical 

UmitatiOl)s are apparent in the following remarks which speal( to the hesitancy of a . 

chie~ justice to assert his powers, given a shared professional status with other 

members of the bench, and the deleterious consequences which might attend their 

exercise. 

The day tha~ the chi:I justice came up here and told us about that they 
were gonna mstall this new rule, I said, 'Now Judge, it will never work 
because,You won't ~ave enough ~uts to publish names of the judges that 
are,l~afmg on the Job.' I told him that it wouldn't work because of the 
POhtICS. 

What was his response? 

He ~aid, 'Oh don't worry. We'll take .care of that.' Well they took care 
of It. They sent everybody a memo at the end of every yea'" 
(Y oungstown judge) . • 

Th.ese judges ,are ~ndependently elected. What's the supreme court 
gOI~g to do? 1m gomg t~ co;ne down an~ rule you from the bench. You 
don t ~o th!lt to a fellow judge. All Judges are elected by political 
means m !his. state. They all run for office. And even though you may 
be the due! Jud~e o! the suprem~ court in the state of Ohio~ you don't 
go ~round snatching Judges off their benches because they are behind in 
their dockets. You just don't do that. You don't remove judges in any 
state, unless they've gone totally insane or have been indicted for some 
felony or something. 

Given their electoral status, the chief jus~cc lacked the most important 

power avai!J.ble to a boss - hiring and firing. As noted, he could try to embarass a 

judge but, as aU our respondents agreed, electoral awareness of the judiciary is 

slim and embarassing disclosures do not necessarily - or often __ r~sult in electoral 

defeat. In addition, as political creatures judges have usually amassed local 

political sup~ort. Thus a challenge to any particular judge might be taken as a 

larger challenge -- pr ~1ight - to the local powers which support him. 
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Despite such perceived limitations, and statements that there was little the 

chief justice could, or would, do to them, judges never challenged the chief 

Justice's rule. In the following pages we will indicate why. 

Limits of Judges' Political Power 

That judges accepted the rules as a fait accompli, offering only.limited and 

sporadic individual defiance, may, in part, be attributed to the charisma of Chief 

Justice O'Neill and the fahfare he generated about reforming the courts. But the 

imposition of the Rules of Superintendence also speaks to the inability of judges to 
, 

combat those in authority who wish to change the conditions of their work. 

Despite doubts about the enforcement mechanisms available to the chief justice 

and his willingness to use them~ judges worrIed that direct confrontations would 

result in unpleasant ramifications. Their fear was not so much of a' particular 

person but of the possible and potential power of his office. Thus responses were 

limited to realms within the power of the individual judge to control. Their 

inability to organize stems from constraints inherent in the notion of judging, 

perceptions of proper professional conduct, and the power of judges to affect the 

decisions of their superiors and members of other governmental branches. 

The working environment of a trial court generally keeps judges isolated 

trom each other. Each judge works alone on cases which are considered to be his 

sole responsibility. In all our sites the physical location of courtrooms made 

chance encounters with other ju~ges unlikely, and the absence of regular sodal 
j" 

occasions further negated interac,tion. Thus the very organization of the workplace 
If 
" 

diminishes the likelihood of .~their recognizing a common problem and then 
it' 

organizing to do something about it. As Kanter (1977:247) notes, the capacity to 

work effectively within the constraints of an organization - to challenge dictates, 

for example - is determined by both formal job characteristics and informal 
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alliances. While the formal characteristics of ~ ,judging resonate authority and 

respect, the organization of their work generally precludes informal allIances, 

especially on a trial court where decisions are made alone, without structured 

opportunities for counsel and discussion with other jutists. That the workplace, 

coupled with an ideology of independence and isolation, militates against alliances 

and collective awareness is evident in the comments of the following judge: 

Each judge is a kingdom unto himself. rve got a room adjoining another 
judge and I never see him. I mean, he's 20 feet away from me. We 
share the same jothiny and the only time we ever see one another is 
there~ So, I would say, we never consult. I'm busy all day long, either 
with trying cases or writing opinions, or keeping up with the law, and I 
assume other judges are similarly situated. (Cincinnati judge) 

Even in Columbus, where judges have monthly meetings, their talk is limited to 

administrative matters and trying to achieve uniformity in courtroom practices. 

Like oth~ professionals, they do not believe the evaluation of others' performances 

to be a part ,of their task (see Millman, 1976; Friedson, 1970), and their information 

about other courtrooms and problems is limited to stories told them by attorneys 

and staff. T~.i! failure to learn more about common problems or to organize and 

change conditions is related to individualistic conceptions of the job. As one judge 
'< 

descr ibed it: 

As you get further along in Hfe, you tend to say to yourself, my job is to 
run my life and do my job to the best of my ability and I can't help it if 
Judge A is an ignoramous or Judge B is lazy or Judge C reads the book 
upside down. Until we c"nstitute the perfect person, there's no use' 
wasting your emotional energy worrying about the other fellow's 
docket. There'S a long and I think justified tradition that if you1 re 
serving as an individual judge as you, do in the "trial court, that the 
handling of the docket or the handling of cases 1s that judge's own 
business. He is supposed to take resonsibility for it and it's not my 
business'to tell him that he's lazy. And that's just as well. He's not 
your child - you're not going to bring him up. (Cinri !,_'1atl judge) 
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" Traditionally, judges have remained aloof from group efforts to organize or 

lobby; In acting as political proponents, many fear their independenc~ wi1:l be 

compromised. Individual judges have, of course, acted as proponents for particular 

causes or reforms throughout history, but even the activIsts have worked as 

indivIduals, failing to. construct a collective judicial movement. The notion that 

such collective efforts are somewhat improper is apparent in the remarks of a 

judge who questioned the notion of collective attempts to orgaoJze and lobby: 

I thi~k a l,ot ~f groups in publ~c office are not organized, well, not 
~gamzed hke msurance compames, or medical SOcieties, :or something 
~lke that. You can't h,e, , for one. That's not the functioJ1 of a judge, it 
Just ta~es away fr;)m his mdependence. If we were our own lobbyists in 
the legIslature, we go up to the legislature, then the impression is 'You 
do this, or else when you come in front of me, you're in tro'uble' 
(Columb4s judge) • 

An emphasis upon doing one's job in the courtroom also militates against 

allocating time to causes outside of it. JUdg~lls, as we have noted, have generally 

not believed lobbying and politicking the statf~ supreme court and the legislature to 

be a part of their job. They adhere to the separation of powers, believing it is their 

job to decide cases and the le\~islature's to make laws. But as legislative actions 

increasingly affect the nature of their work and their compensation for it, the 

barriers between them begin to wear thin. Lobbying and politiCking, however, are 

difficult roles for judges to accept, given the legal and constitutional protections 

!,hich have historically been accorded their positions. As Hurst (19.50) notes, civil 

Immunity, protected pay, and assurance against arbitrary removiil are essential 

elements ~f judging at aU court levels. Such protections, It might be argued, have 

aUowed judges to eschew collective efforts. But while these protections remain 
. , 

climates have changed. A provision against legislative tampering with pay, for 

example, does not mean that more will be added. And even if the legislature is 
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believed to be the proper body for the promulgation of law, their doing so without 

reference to its impact upon the court - particularly ,pith regard to procedural 

matters - is vexing, thus leading to a reevaluation of collective efforts •. However, 

even when judges accept the premise that they should be lobbying, their comments 

indicate that they believe they have neither the time nor the skill to conduct such 

a role: 

When preparation and approval of rules is involved, youtH find very few 
trial judges who have the time to keep on. top of what is being proposed 
and considered and very little time to go to committee meetings, 
conferences and such where the language of proposed rules is presented. 
The result is that I don't think you'll find a great deal of activity by the 
trial court bench. (Columbus judge) 

We ought to be aloof. We ought to be removed. We have never really 
organized ourselves until the last couple of years, into an effective 
force. 

Why is that? 

The canons and now the Code of Judicial Conduct requires us to remove 
ourselves from politics. That's an unfortunate thing because we have to 
function at that level. We have organized ourselves and we have mClde 
new efforts to communicate. But it's very time consuming when yoU're 
carrying a full load. I'll.be in Columbus on Friday. I was in Columbus a 
week before that. Now, every day I go I still take. my ordinary caseload 
here. It's work that I do over and above that. If we can get to, our 
people we could communicate with them and they could' see our 
problem. But most legislation at the federa1level and at the state level 
is passed with no comprehension of the judicial impact. (Cincinnati 
judge) 

I have, as past president of the State Judges' Association, been a chief 
lobbyist on pay bills and somehow I just felt a llttle bit, like a fish out 
of water when I went in to ask for a raise. I've always been treated 
very nicely by the committees. I can't say that I have alwC),ys gotten 
what I would have liked but at least I've been there. (Columbus judge) 

Judges' inabl1it~ to win concessio;-;s from the legislature highlights their 

precarious political position. Many see themselves as stepchildren with little 

power to affect the legislature. While the political reasons >tor parsimony are 
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apparent, legislative failure to sufficiently consider judicial predilictions and 

expertise is a direct attack upon their professional status. About the legislature 

and their relations with it one judge said: 

We always suffer at the hands of the legislature in every respect. A 
good example - the legislature had been fighting the adoption of the 
Federal Rules of Evidence and they had led all lawyers and judges to 
believe that it wasn't going through. Within twenty-four hours, it was 
suddenly announced that they were enacting the Federal Rules. Thereis 
been a great deal of discont~nt with the Federal Rules in that almost 
anything is admissible today, particularly opinion evidence. Another 
example is that the legislature, over th~ Qbjection of the bar and the 
judges, has adopted a bill on comparative negligence. They don't know 
what they're doing. For example, we have isolatlDd twenty-one differ­
ent problem areas already in the blll that the legislature did not 
anticipate or address itself to. (Cincinnati judge) 

Des,cribing the futility of his efforts before the legislature, a Cincinnati ,judge 

described his attempts to win more judgeships: 

I was there for weeks -- might as well have found a girlfriend and laid 
out for all those days. You know, about as much was accomplished. It's 
a terrible thing. (Cincinnati judge) 

Commenting further upon their difficulties with the legislature and explaining their 

inability to exert effective influence, other judges said: 

Judges are very poor lobbyists. They run very, very frightened about 
anything and everything. There's supposed to be a three-,part govern­
ment -- the judiciary, the leg~slature, the executive, and they're all 
equal. But they're not equal. We're under the legislature. It's possible 
to totally impoverish another branch of government. And they do it; 
they do it financially, the state legislature or the county commissioner' 
or the city councils, Y' latever. They can do it manpowerwise, which 
they do. So you know, judges are under that onus. They don't want to 
make anybody upset up there, or we won't get a bone from the table. 
(Cincinnati judge) 
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The judiciary is still functioning ch:~ser to what the Constitution 
intended than the other two. We ar:e no~ treated as a separate, equal 
branch when we go with our negotiations to the J!!gislature. We are still 
subordinate and then you add that subordinancy to what, many judges 
believe to be senseless regulations and that adds up to frustration. You 
frustrate people long enough and they start to bite each other as well as 
rats. (Cincinnati judge) 

Because the leg~slature is responding to a variety of audiences with different sets 

of exigencies, judicial discontent with their actions is not of paramount impor­

tance, given the relatively small number of judges in the state. It may be that 

judges were never able to influence the legislature but in the past it met less 

frequently and seemed to do less damage when it did. 

Although the Rules of Superintendence did not galvanize judicial pursuit of 

political goals, the notion that it is unbefitting for judges to trek to Columbus is 

fading in the face of a perceived necessity to do so. The issue which has 

galvanized Ohio judges is salary. Unlike the rules which judges could try to 

circumvent or to which they might fashion individual adaptations, no judge can win 

more m(.)ney from the legislature. Given the increased threat posed by the 

legislature in the areas we have described and dismal economic times, judges are 

beginning to believe in organization, thus indicating a change In their previous 

assumptions about judging. An example of this change is the 1968 establishment of 

the Ohio Judicial Conference to monitor legislative activity and influence legisla­

tion which affects the judiciary. Remarking on its role, an official said: 

We are sort of a bar association, only limited to judges. We try to 
respond to their questions. We sort of act as a 'keep in touch' with the 
legislature activity to at least be aware 01 legislation that's being 
introduced over there and try to alert the judges if it is going to involve 
their operation in the courtroom or problems that they are having In 
operating under given law. We try togo over there and make changes -
- at least sit down with the legislators and explain the problems. It's 
communication problems, primarily. 
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Recognizing that their problems are not all alike, judges are organized by 

group (i.e., juvenile, common pleas) within the conference, with each group's 

interests attended by a conference official. Now, judges also have a ft.!!1-time, 

independent lobbyist in Columbus. With organization they have begun to recognize 

that the legislature is not the monolithic body they sometimes assumed it to be; 

they have identified supporters and begun devising strategies to win more. At the 

1980 Ohio Judicial Conference, for example, judges were admonished to lido a 

better job of public relations," and to "take the gloves off." They were further 

urged, with regard to salary increases, to "not be bashful of reminding the 

legislature that they have earned a. raise." Other speakers, however, noted the 

possible futility of these strategies. Since so many legislators are former 

attorneys, judges believe they take some pleasure in seeing them grovel. Despite 

such obstacles, there is some evidence that collective efforts have had some 

impact. Describing the defeat of a juvenile justice reform bill, one legislator said: 

A senator told me, 'I had a call from my county chairman, he was 
calling me from a judge's chamber, he has not asked anything of me in 
the two years I've been down. here, and he's asked me to vote against 
this bill.' In that particular county the juvenile judge is also the prc)bate 
judge, and there had been many assignments of legal work from the 
judges to that particular (:ounty chairman ~dl1is sm all law firm. And· 
this senator said to me, IiJ'm sorry I can't support you, notwithstanding 
the merits of the proposal.' There was another senator fri:>m another 
county, where the judge was one of the bett~r juvenile judges in the 
state, and was doing many of the things ~hat were proposed in the bill -­
he called every important person in that county who he fe1t could 
influence the decision of the state senators. And in turn, those people 
called, or wro'ce, their state senators saying, 'We oppose this legisla­
tion.' 

From this vignette it is apparent that judges can exert effective influence on 

occasion. Their ability to win higher salaries, - an issue which und~rscores their 

subservience to the legislature -. or to win more judges in Cincinnati - has not 

been similarly successful. In matters requiring' financial expenditures they are at a 
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particular disadvantage (see Baar, 197.5). The days when judicial demands for more 

ser vices were quickly answered are long gone; a new era in which cost accounting 

is extended to the courts has dawned and judges are only reluctantly becoming 

aware of it. They are also paying for their past independence and their failure to 

align themselves with other groups. When other civil servants demand wage 

increases they do not include judges. Concomitantly, judges are finding that their 

support of others' quests does not reap equivalent dividends. Judges in Ohio found 

that their support of the legislature in their own salary demands made little 

difference; their s.upport was just not that important. Similarly,' judges cannot be 
'\ 

sure that the official support voiced for their demands by groups such as the ABA 

is maintained in less formal settings. Attorneys and their representative groups 

have little to gain by publicly opposing judicial entreaties to the legislature. Our 

fieldnotes suggest, however, that with regard to judicial salaries, the private 

posture of bar associations may "e somewhat different and that this is communi­

cated to the legislature. Judges, of course, have no way of combatting such 

strategies, especially if they are unknown to them., That relationships between 

judges and bar associations are not necessarily close is apparent in Ryan's (1980) 

finding that only a small percentage of judges, in a national sample, spent a 

significant amount of time on bar association activities. Such a lack of contact 

may militate, against their winning effective support. 

Despite past failure to receive legislative support for their efforts, most 

judges have begun to accept the necessity to establish liasons with, and argue their 

case before, the legislature. Describing the new aspects of the job, a former 

administrative judge in Cincinnati said: 

I'm half. a whore, i~ maybe not a . w~ole whore. I have to be a lobbyist. 
A lobbYIst here w!t,h our commISSIoners, and the commissioners are 
c~ntro~led by a pohtlCal party, or a chairman. So I have to be a lobbyist 
WIth hIm, or that executive committee of the party~ You have to be a 
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lobbyist with the state people in Columbus, the legislative ~ouncil~ up 
there and the legislative committees. I've spent, probably SIX or eIght 
days this year up there, lobbying. 

This judge, who had been on the bench 10 years said this "whoredom" was a new -­

and unwelcome - part of the job. When asked to explain his additional trips to 

Columbus, he saId he goes: 

To try and keep the idiots from imposing mc::re l.aw that is sensel<:ss and 
needless. It makes the whole system of Justice more expensIve to 
operate if not impossible, to operate. Or, to try and get more money 
to oper~te what they insensibly impos~d upo~ us. And .then, ~f course, 
for our own individual needs; pay bIlls, frmge benefIts, this sort of 
thing. 

Until recently, expectations about the proper role for judges have kept them 

from developing a high political profile. While the Ohio Judicial Conference serves 

as their trade association, representing their views - when they are communicated 

to the legislature - it can be no stronger than the group it represents. Given the 

variety of audiences to which the legislature must respond, however, the judiciary 

is neither the most pressing or most threatening. As one judge de$cribed it: 

There's a chasm, a gulf between us. Many legislators look upon their 
judges in small counties as overpaid and underworke~.· They .~ave a very 
nice niche. They've got a lot of power and a lot of authorIty and they 
seem to have a lot of time to enjoy thems~lves. Youdontt have that 
same feeling in the urban communities. But there are a lot m.ore rural 
legislators than there are urban legislators· and this is just a kind of 
traditional feeling. 

The problems judges experience with the legislature extend to their relation­

ship with the chief justice. Although individual judg.es are often assumed to be 

powerful persons in prestigious occupations, the power and prestige they experi­

ence is closely linked to the type of courts In which they sit. While traffic and 
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appellate court judges share the same designation, their world~ differ dramatically, 

in terms of the splendor of their courts and the substantive issues and defendants 

with which they deal. Given the hierarchy within the profession, judges also differ 

in the number and type of individuals they can influence and be influenced by. 

Conceiving of power as the ability to have ·others do your bidding (Weber, 19.54), it 

is clear that all judges have some power, but that some have more than others, and 

some have power over others. 

In terms of the cases they handle and the environment in which they operate, 

common pleas court judges have a better lot than those who sit on municipal court. 

But in terms of political power, even though all judges in Ohio ar(; elected officials, 

they are subordinate to the state supreme court, particularly the chief justice. Not 

only is the chief justice the highest elected judge, with political contacts 

throughout the state, he is their constitutionally designated supervisor as well. 

Judges can not be sure that they will not need the chief justice sometime nor can 

they know the potential costs of recalcitrance. While this power may be enhanced 

when it is wielded by an especially astute or charismatic justice, such attributes 

are not essential. The power of the chief justice Is thus inherent in the office and 

does not disapear when a new occupant appears. Given what they perceive to be a. 

superior power, and isolated by their professional ideology as well as the ecology of 

their workplace, judges have adopted the stance that they are powerless to oppose 

the chief justice, even though they may question the types of action he might take 

against them. The following remarks indicate the relativ~ly subservIent position 

~ they have adopted: 

You don't grumble too much if (a) there's nothing you can do about it 
and (b) the guy you're grumbling about is chief justice of the supreme 
court of the state, because it's the old business - you never know when 
I might need a favor from him. (Cincinnati judge) 
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Generally, my attitude is there's not a thing I can do with the supreme 
court and whatever they do, theY're going to do, ~nd Pm just a little 
fellow down here on the bottom 'of the totem' pol~ and I thiryk, 
generally, it's hopeless to fight city hall. (Cincinnati judge) " 

Summary 

Although many judges resent the Rules of Superintendence, they offered no 

collective opposition to them. While this lack of co!1ective activity may be linked 

to the sanctions the chief justice threatened to invoke and the incentives he 

offered to comply, judicial quiescence can be explained by the type of power 

available to judges. Isolated by the ecology of the workplace and a professional 

ideology which stresses independence, they are slow to recognize collective 

probiems, and even slower to take actions about them. Fiscal pressures, lelt lrom 

their pocket books to their benches, however, have forced them to reassess their 

practices. Their failure to sway the legislature, however, speaks to their relative 

lack of power on particular issues. 

Thus while judges have power to affect the llives they confront in their 

courtrooms, their realm is tightly bound. As members of a lower court, they worry 

that public criticism by the chief justice may adverslely affect them. They resort 

to surreptitious defiance rather than direct confrclntatlon. The legislature is 

another body about which they have been able to dOl little. Thus, ·the dictates of 

judges which bring genuflections and obeisance in the courtroom do not have a 

similar effect outside it. 
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CHAPTER SEVEN 

CHANGES IN JUDGING 

Judging is a highly respected occupation in the United States. Studies of 

occupational prestige note that it is among the top-ranking occupations (see 

Featherman &: Hauser, 1979; Blau &: Duncan, 1978), and it is not hard to understand 

why. A significant number of both white and blue collar workers, for example, are 

dissatisfied with the quality of their working lives; dull, repetitive, seemingly 

meaningless task'.5, offering little challenge or autonomy, are causing discontent 

among workers at all. occupational levels (Work in A.merica, 1973). In a society 

where work is often seen as an onerous, ,aUenating task and where even profes­

sionals feel regimented, judging appears as a last frontier -one in which judges 

experience autonomy and independence (Mills, 19.51; Aronowitz, 1973). To a lay 

observer, judges appear to reign supreme, with the trappings of their office further 

validating the notion that they are members of a favored profession. Such 

trappings, including massiveness, ornateness, and formality are commonly invoked 

to elicit awe and respect (Edelman, 1964). Among judges, we see them operating in 

the massiveness of their courthouse and courtrooms, the ornateness of their robes 

and the formalities of the procedings in which they engage. 

Judges, of course, do little -to disabuse' notions of their supremacy. Com­

menting upon public perception of them, a federal district judge once remarked, 

"Judges are regarded by the public as the custodians of a special body of 

knowledge. In a way they are viewed like the Egyptian priests who are believed to 

have held within their bosoms the secret of life" (Goul l ;n, 1974:4). While remarks 
, ' 

regarding such public adulation may display some hubris and be self-serving, the 

ideology of judicial independence and omnipotence seems to have an objective 
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base. Speaking of federal district judges, Goulden (1974) notes that there is no 

force on earth - apart from personal pride and peer pres~ure - which can compel 

a federal judge to work if he chooses not to do so. They can be impeached, but no 

such acti~:::In has been taken since 1936. Failure to work, however, is no ground for 

sanction (Rosenbaum &: Lee, 1978). While common pleas court judges answer to thle 

electoratE~ every six years, their accounts of judicial elections indicate that these 

are neitht!r threatening or contested, nor a factor compelling industriousness. 

Historically, they too have been relatively free to run their courts as they pleased. 

Trappings of the office and rituals associated with judging also contribute to 

an air of veneration. Commenting upon the necessity of such trappings and a 

judge's rolE~ in perpetuating them, United States Chief Justice William Howard Taft 

once proclslim ed: 

Judges should be clothed in robes, not only that those who witness the 
administration of justice should be properly advised that the function' 
performed is one different from, and higher than that which a man 
discharges as a citizen in the ordinary walks of life, but also, in order to 
impre:ss the judge himself with con,stant consciousness that he is a high­
priest in the temple of justice (Goulden, 1974:8). 

Altho,ugh the court system is hierarchical and stratified, reflecting differ­

ences in the social class of judges and the types of issues with which they deal, the 

generic nature of the title obscures such differences. Thus the lowliest judge can 

identify with the highest -- both being in the same business. 

Thel expectation that respect will be accorded them and their claims to 

f!xpertise:, and that autonomy and independence are integral to their job, marks 

judging as a profession. Friedson (1970: 137) suggests that autonomy is the prize 

sought by virtually all occupational groups, for it represents freedom from the 

direction of others and the opportunity to perform work the way one desires. 

Claims to autonomy are based upon a professional ideology which stresses the 
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specializeid knowledge of the group, its ability to work without supervision, and the 

necessity for it to be self-regulating. Because professionals have convinced 

significan't others that they are altruistic and unlikely to abuse the privileges 

granted them, they are largely left to control the universe of their work. Judicial 

disciplinary commissions, for example, may evaluate conduct but they are invoked 

only when untoward actions occur and are brought to their attention. Although 

some lay l'epresentatives sit upon these commissions, a preponderance of judges 

and attorneiYs assures a reasonably sympathetic audience (see Millman, 1976; Bosk, 

1979), a1 though their existence indicates that judges may not be as free of controls 

as they used to 'be. 

As members of a legal fraternity, judges lay their claim to expertise on a 

body of knowledge which is, in part, created, but certainly disseminated, by 

members of the group. These members determine the content of knowledge to be 

taught and the standards by which individuals will be admitted to practice. They 

are their own gatekeepers, claiming a license to carry out certain activities and a 

mandate to define the conditions under which they are done (Hughes, 1971). The 

claim for such dominal1ce is laid on the basis of their being the "only competent 

guardians of the rule of law" (Heyde brand, 1979). While members of the legal 

profession, however, judges are apart irom it; other members must defer to them, 

accepting their interpretation of law and their predilections in the courtroom. In 

the profession of law, judges may then be seen as prestigious members (Blumberg, 

1967; Auerbach i 1976), although many complain their remuneration is not equal to 

their status. 

Judges may share the same professional claims as attorneys, but new 

dimensions are added when they "ascend" to the bench. While attorneys may claim 

autonomy and freedom from supervision on the basis of specialized skills, they 

generally work alone on particular cases and must please cli~nts if their livelihoods 
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are to remain uninterrupted. Judges, however, are involved in larger networks and 

in defining the parameters of their work they do so for others as well. Just as 

physicians' claims to autonomy and expertise allow them to shape the organization 

of hospitals and tasks of other workers, so have judges been able to influence the 

organization of courts and the work of thosc~ who must operate within them~ 

Given the historically exalted position of judges within their courts one might 

conclude that their professional status and power are secure. But the power and 

status accorded professionals depend upon their recognition anti acceptance by 

others. In addition, they are linked to the needs of the organizations in which they 

operate. Professional autonomy and self-regulation are thus not eternal qualities. 

When new demands are placed upon courts, with the traditional means of resolving 

them no longer available, judicial power over work arrangements can be chal­

lenged. 

The Rules of Superintendence were such a challenge. By requiring that 

judges report to superiors, they created a new system of accountability which 

directly threatened their autonomy. This chapter will consider that threat. In 

doing so we will also consider the general nature of judging and the way it is 

perceived to be changing, at least on the trial court level, in response to a variety 

of new demands on the court. These demands are apparent in Heydebrand's 

(1979) observation that courts are faced with a contradiction between justice, the 

requirements of judges, such as salary increases and demands for more personnel, 

and disposing of cases. In the past such contradictions were generally resolved in 

favor of judges; their demands for additional resources were accepted as necessary, 

thus reinforcing their professional status and their ability to define and control the 

conditions Jof their work. Heyclebrand contends that an era of professional 

administration has been supplanted by one stressing bureaucratic efficiency and a 

more efficient use of existing resources, wh!-ch is accomplished by subordinating 
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routine work to central administrative control and promulgating new rules to 

expedite it. But given the fiscal crisis of the state, which is increasingly impinging 

upon the courts, the bureaucratic era is being superoeded by a technocratic one in 

which differences between formal and substantive elements of law are reduced and 

,teChnical innovations such as video technology and computerized caseload statis­

tics are introduced to raise productivity (Eldridge, 1972; Coleman, 1977; Goldman 

et al., 1976). 

The transition from one era to the next is not linear and court reforms often 

reflect various elements of the different eras. The Rules of Superintendence, for 

example, contain elements of both the bureaucratic and technocratic strategies. 

They challenge traditional notions of judicial autonomy by placing more demands 

on existing resources, attending to productivity and demanding more of it, and 

centralizing administrative control. The technocratic elements include the use of 

computers and video technology and the centralized compUation of docket statistics 

which can be used to measure judicial productivity. What both eras share, 

however, is a change in the nature of control accorded judges over their work. In 

analyzing the diminution of control elver work, Braverman (1974) nutes that it takes 

the form of lessened control over budgetary and policy decisions and over work 

activity, such as scheduling and technical matters. As both these provinces fall 

within the realm of profeSSional administrators, the professionals whose activities 

they guide must adjust to a new reality at work. The changes impinging upon 

judges, however, are not limited to different mechanisms of control. In addition to 

these, changing and increased cas eloads, coupled with more complex law and 

formal procedures have affected both the content and nature of the work judges do 

(see McKay,1981). With these changes in mind, we will now consider their impact 

upon judE~est views of their work. 
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Changes: The Job is Tougher 

Most judges lament that the position is a tougher one, with some going so far 

as to term it a job, just like any other. The most obvious difference Is that their 

calendars are more heavily scheduled and they no longer have the luxury of ~ :~oving 

slowly or shutting their courts during the summer. Descriptions of summer in 

Columbus, for example, would have made almost any",ne happy to be a participant. 

This court used to have a summer vacation. Everybody left except one 
judge. He was the motions judge. He stayed and they, had one on a 
replacement basis. I just think they did it on the basis of two-week 
periods or a month or something. When I was trying c~ses in this court 
as a lawyer, there wasn't such urgency as there is now about a lot of 
stuff. (Columbus judge) 

In contrast: 

Today it's not take the old summer off and leave at noon every day 
s~tuation. (Columbus journalist) 

The villain almost uniformly cited for this change is increased caseload. 

Judges continually cite volume as their nemesis and are bitter about a litigation 

culture which makes them responsible for outputs but gives them little control over 

inputs. As they, of course, note, the responsibility for outputs is another new 

element of their work. Commenting upon the volume of cases with which they are 

confronted, respondents noted: 

I remember the time, back in 19.5.5 and 19.56 when the court used to 
close down during the entire summer. The judges just didn't work 
during the summer and you could shoot a cartnon in the halls at 11:00 
and o.ot hurt a soul. Well, a lot of it has to do ,with the volume. You 
know, Columbus has grown. There are more police. More arrests. I 
think the idea that everyone is entitled to a lawyer, public defender, 
what have you - that has caused a lot more trials. (Columbus attorney) 
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It's not as dragged out as it lISed to be, timewise. Your superintendence 
rules cU,t do":"n ~he docket but, there's ~ore cases. So cons~quefltly, the. 
docket IS s~lJI. Jammed because of the Infll,Jx of new cases, nof bec~u~e 
they are, SIttIng here. These courts over here have upda~ed theu:' 
dockets ~!ght, up to snuff. ,You don't like to have cases sitting around 
and hangmg fire, you get nd of them. But you have an influx of new 
cases --it's just like that pyramid. You put, two drops in the bucket, and 
you only ~ake one drop out. So what happens? The bucket's going to 
keep gettIng full, regardless of how much time 'and effort you put in 
there to try to take it out. There's just more cases piling up. 
(Cincinnati attorney) 

Taking the state of civil ligation as commentary on society, a Cincinnati 

judge sadly noted: 

I think ~/e ~ave a SOC~f.'t)' ~here the first thought is, 'Let's go to court' 
and I think It's a sad sltuatlon. But I suppose people are just generally 
unhappy and theY're going to be conten'l·ious.' Maybe sC'meday there will 
be some way to get neighborhood dhputes, and many of them are 
resolved with a block leader or something like that. Most of the time' 
what they want to do is have a forum where they can have their say and 
be heard and get it off their chest, and it's over with. 

Now that courts have become the available forum for disgruntled citizens, 

expeditious dispositions are all the more difficult to aChieve. In addition to more 

cases, some are more complex, requiring greater time and legal acumen, conditions 

which all judges neither expected, or are a'ble, to meet. For many, these are new 

requirements which, quite apart from centralized authority, make the position 

somewhat different from what they would have liked. 

There's m~re law tO,day than there was.ln the old dayse In the old days, 
there was Just no cnmInallaw at all. EIther a person did it or he didn't. 
But now, you've got so many r~mifications with, your motions to 
suppre~, you kno,:", the body of criminal law has developed to the pOint 
~here It's unbehevable. And also~ the volume of' civil suiti has 
ln~reased tremendous,ly. And the complexity of SOJ:Tle 'of them. And, I 
think, the gener'a! caliber of lawyers is better. (Cincinnati judge) , 
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The toughness of a common pleas judge in the sev~nties and eighties as 
compared to what it was in the i()rties andfifties is that it's, between 
200 and 300 percent more difficult. (Cincinnati judge) 

There is more litigation and there is a gr~~ter ,quantity of case~ i.md 
many -- most of the cases ~ave got mor~ legal f~li.cets to them, than ~hey 
used to have. Pretrial motlons and motions to s.uppress and all of these 
things that take time to decide and the Speeidy trial Statut7• Many 
judges find that a very heavy burden to have to comply wlth that. 
(Cincinnati attorney) 

Changes: The Job is More Formal 

In additio:-I to more complex cases, judges charge that even the most routine 

have become more time consuming. The symbolic performance in which judges 

must participate when sitting on the bench has become more involved. Attorneys' 

insistence to put things on the record has made judges more circumspect. Because 

they are now responsible for moving cases more quickly, procedures which keep 

them from doing so, and then hold them responsible for failing, are resented. As 

one judge described it: 

U can't blame the rules for the increase in crimiAAl work or for the 
increased work that's involved with nea'r!y every case. You blame t~e 
law on that, or the upper courts, that have set the law, as to pretnal 
rights, post-conviction determinations, o~ whether they were rep:e-, 
sented by competent counsel. It's all idiocy. I have to go. through a flve 
or ,eight minute oration because of rights of people, before ~ ,;:an 
entertain a plea. Make sure he's feeling well, and un~erstand~ every­
trjng, and is satisfied with his lawyers. Is he comfo~table, do ~s sho~s 
fit well. All of this mickey mouse, out ther~, which theoretlcallYls 

" fine, but it takes a great deal of 1;ime., And then they sign. The!, I ,!,sk, 
'Are you sure you understand this?' And thein;by another d~t~rmmatlon, 
I have to turn around and say, 'Now, you have the r.ight to appeal in all 
of these procedures. Is there ~nything that y?U would like to ~ppeal? If 
you're unable to retain counsel for ,that purpose, JOu qualify as an 
indigent person. You make the fact known to the cc;>urt, and the, court 
will appoint competent, capable counsel to represent you on appeal, at 
no expense to yourself, as well as make available to you any necessary 
document, records or transcripts appropriate to the appeal. Do you 
understand your rights of appeal?' And you know what? They've . pled 
guilty they have plea bargained, in essence, sentence bar gamed , 
mayb~ and NO APPEAL. They have the right to appeal. And so now 
the st~te, you, me, the citizens, appoint somebody and they go through 
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all. t~s exp«:nse, and time consumption, of course to appeal to nothing. 
(Cmannatl Judge) , 

Thus the remembered past is one where a lot less attention was paid to detail 

because judges were free to determine what was important. The following 

remarks, for example, indicate the difference that new procedures have made: 

Prior to the rules, things were much, much less formal. There was no 
such tJ:Ung as advi~ing a d~f.endant of his rights. Oh, there was 
something about a little adYlsmg of rights, but generally it was up to 
the attorney. The court didn't assume any formal responsibilities in 
that regard. The proceedings are much more formal' now and of course 
we do have times within which to do things. (Cincinnati judge) , 

Being a ju~ge has become muc~ more comp1icated~ In municipal court, 
I used to dispose of 200 cases In the morning and that's what we call 
wham, bam, thank you ma'am justice. Now, it would take weeks to do 
that kind of work. However, the end results are about the same. The 
expense ?~ the oper'!-tion is sky-rocketing and I sometimes wonder 
whether It s worthwhlle. We can say now th~lt the defendant was 
advis~ of ~s ri~hts and all tha~ busines~. The record looks ~ood. And 
what 1m pnmarily concerned With now IS that the record reads rights. 
Whether the guy understands it -- I mean he knows whether he is guilty 
-:- and whet~er he has go~ a right to a lawyer or the ri,ght to remain 
sllent or a rIght to face his accusers, what the hell does he care about 
!hat? All he wants to do is get the least possible sentence. (Cincinnati 
Judge) 

Of course, the Rules of Superintendence are not responsible for the increased 

formality of proceedings. Supreme court decisions regarding the rights of 

defendants and the revision of the Ohio Criminal Code all dictated a change in the 

rites associated with criminal cases. There is some question, however, whether 

such formality contributes to justice. While this may be a critical philosophical 

question, it has special importance for Ohio judges who believe their work is 

accompl4shed more slowly because of it. When they question the relatio[lship 

between such procedures and justice, as the above judges did, it becomes all the 

more galling to comply. Thus it is not surprising that some judges, particularly 
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those who subscribe to a pMJosophy of professional administration perceive 

themselves as buffeted by forces over which they have less and less control. 

Changes: Less Time to Think and No More Fun 

Rather than being inherent in particular tasks, Kanter (1977) has noted that 

job dissatisfaction is related to the disjuncture between expectations about work 

and actual experiences. Those judges who believe in the ethos of profes'sional 

administration and assumed the position with a vision of eminence in mind are 

resentful of changes. They generally want more time - either to weigh legal 

matters or to think -and less supervision, attributes no longer available to --or 

associated with - most trial court benches. Of course, the desire for more time to 

think about weighty legal matters and a distaste for complex and difficult cases is 

somewhat contradictory. Although judges may need more time for complex cases, 

time to think is really a residual category, reflecting an assumption about the 

philosophical nature of judging. For judges who believe ruminations about the 

meaning of life and law are essential aspects of the work, the trial court bench is a 

frustrating place. That a desire for such pursuits is voiced is indicative of the 

tendency of some judges to lump all judging together. If the supreme court is a 

bastion of intellectual ferment, why should so much less be experienced on a trial 

court. That 50 much less does exist can be seen in judges' comments about the 

transformation of their work from a position to a job. They beheve their work is 

not sufficiently appreciated or recognized and that it has become more routinized. 

The fun is out of the job. If there's one thing that you talk to lawyers 
of my generatio.n about :- ~here's just no fun in the job an~~re. There 
was a feeling 10 theflftles that there wa~ some re~ogmtion ~f the 
significance of your job. You were really domg something effective. to 
make this a decent community to live. You just don't get the feehng 
that you are accomplishing anything any more. You are. the hamster .on 
the treadmill in the cage - running, running, runn10g and gett10g 
nowhere. (Cincinnati judge) 
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Being a judge used to be a position. Now it's a job. You put in your 
eight hours and you plug It out. There's much more pre5Sl,lre than there 
was in 1972. (Cleveland judge) 

Being a judge used to be a real nice job. Now, it's work - Just like 
anything else. You're really not as free as you were before. The Rules. 
of Superintendence have stopped me from beinga judge the way I would 
like to be a judge. I like to go into the library and maybe take three 
days studying just to really get down to the bottom line on a good 
cloudy question of law. I no longer have that kind of time. (Cincinnati 
judge) 

I thought that you would have more time 'to really get into the cases _ 
have a lot more familiarity with them, have a lot more background with 
them, be very knowledgeable about the Jaw that was involved in them. 
In other words, prepare a case for trial the same as counsel prepares it 
~or trial. That was my perception of what a judge should be doing, and 
I'm not'. We're not. (Cincinnati judge) 

It has become more of a work job than a fun job. I love the courtroom, 
always have, and that's where I like to be. But, with the statistics, 
which are good, it makes it tougher for us. We have to work harder. 
You are more conscious of your need to get stuff done than you are of 
enjoying yourself while you're doing something. (Youngstown judge) 

Summing up the changes, a senior prosecutor noted: 

Twenty years ago the job of a judge was a nice political plum. You 
worked half a day. You didn!t have to do that much work and nobody 
was looking over your shoulder. You had very few problems and cases 
were dispensed with very fast. If you wanted to work, fine. And if you 
didn't want to work, nobody was there to push you. Now, it's a boller 
factory, because if you want to keep up with your trial docket, you 
can't think. And if you can't think, sometimes justice has problems in 
being properly dispensed because you are pressured. (Cincinnati pros­
ecutor) 

Changes: MOl·e Docket Conscious 

Just as the rri6vement from one era of administration to another is 'strewn 

with contradictions, so do judges differ in their ability - and willingness -to adapt 

to change. Some who insist upon traditional professional perogatives resent the 

changes, believing them to have fundamentally affected the nature of the job. 
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They do not deny the necessity for administration but believe it to be someone 

else's responsibility, such as a court administra1:or. But there is only so much a 

court administrator can do; he has neither the p)wer nor authority, for example, to 

make judges work harder.. And because such power could only come at judges' 

expense, court administrators are limited in their duties. Some judges, however, 

are willing t~ accept what Heydebrand (! 979) has termed the technocratic 

integration of administrative and professional functIons as the wave of the future, 

either believing the changes associated with it to be minimal, or necessary, in a 

world where new demands are placed upon the court. Indicative of such 

acceptance are the remarks of the following judge who believed administrative 

responsibility to be synonomous with good judging. 

There's been a change, and it's tremendously for the better. Maybe my 
background is different than the judges who have had those violent 
reactions. I grew up 1n the probate court and I served as chief deputy 
of the probate court of this county for many' years, and that court In . 
this state is primarily administration. Administration was not~ng new 
to me. In fact, I was surprised at how little administration we had when 
I got on this bench. The administrative offices were kind of, a new 
animal at the time. But the court, itself, has to administer its own 
problems. (Columbus judge) 

One of the most significant effects of the combination of administrative and 

professional functions is the need for judges to be docket conscious. They must 

now not only appear to dispense justice, but must do so expeditiously and 

inexpensively. To do so they must have a better knowledge of the cases in their 

docket and be more actively involved in moving cases t?wards completion, 

particularly in the civil area where no speedy trial statute motivates attorneys. 

The necessity to be more responsible is apparent in the following remarks: 
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By a state official: 

They tend not .to slack off so much. Instead of schedUling one case 
today and haye It settle on the cour·:thouse stairs, leaving the courtroom 
empty, .they sched~le three a.nd. four cases a day now and' there is no 
such thing as a tnal court sltt1£1g empty. If Case A 'settles on' the 
~~~~~)se steps, why they're all set to go with Case B. (Columbus 

Such comments were corroborated by a court administrator: 

When I was .a depu~y sher~ff here twenty-five years ago it was not 
unu.sual for. Judges Just plaIn and simply not to be here for extended 
pen ods of tm~e, and I'm not talking or referring to just vacation time. 
If a guy deClded he wanted to go for a week he just went and of 
cours~, th:y. were i~ a position of autonom; where nobody c6uld 
mentl:on this .In any kInd of way or have any clout about what he might 
be. domg t? h!s docket. We don't have that any more. It's a rarity that 
a Judge w111 Just say, 'Well, I have to go next Friday' _ and cancel his 
schedule. (Youngstown administrator) 

Judges also agree that they have become more conscientious: 

It ma~e everybod>: more conscious of the size of the docket and the 
neceSSIty ~or ~OV.lng cases. When a judge is responsible for certain 
c.ases, he. IS gomg to be more concerned about, those cases. Before 
Single aSSIgnment, who cared about a case? We had no rules that said 
they have to ~e ~sposed within a certain period. A judge who just 
wanted to. avold ~s work could find many good reasons to do that. I 
suppose a Judge, If ~e wanted, could take a month off, but he is still 
asslgned cases and hls caseload Is going to go up. He is responsible for 
th~e c~es and eventually, you know,accountability is going to be his. 
He s gomg .to have to account to lawyers, the parties and the people. 
(Columbus Judge) , 

Docket consciousness affects traditional case disposition methods. Judges 

can no longer wait for attorneys; they must push them and their cases towards 

completion. Describing this change, one particularly disgruntled judge said: 

I am a kindergarten teacher, because I am now making these people do 
what they are paid and supposed to do. I make them come to upretrial 
or a. report. I have to set It; they don't request setting, or come in and 
set It. themselves; I have to make them come in. Or, i.e., hang up your 
coat ~n the .coatroo?1. I.make them accomplish their' discovery within a 
certal~ period of time, I.e., you wlll now go to lunch. I make them 
come . .ln for subsequent reports, pretrials, forced settings Let's see 
you will now take a nap. (Cincinnati judge) , '. t 
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As if the demand to be more productive were not enough, judges must 

account for their time - and prove their productivity - through what many 

consider to be extensive recordkeeping. Even 1those who agree with the rules, and 

believe that good administration is essential tOI good judging, resent the attention 

which must be paid to recordkeeping. The foHowing remarks provide evidence of 

such feelings: 

I have not felt put upon with the knowledge that there is this attem,pt 
at accountability and responsibility. That doesn't offend me at all. It's 
just the time limits, and this constant jtlagg~ng m~nthly is causing m: to 
examine and say, 'Well, I started out the month wlth 403 cas~s pending, 
now I've got 462 pending, boy, I really loused up this mont~~' Whe~ you 
do this over a period of months, why, all of a sudden you start gettmg a 
frustrating attitude that you can't do it. (Cincinnati judge) 

I have always been enthusiastically in favor of the Speedy Trial Statutes 
and I never had the feeling that the Rules of Superintendence were 
burdensome. I think I would be less than candid if I' didn't tell yo~ that 
there was sometimes an attitude that these 'reports were not endmg up 
as being very meaningful to anybody. They were just prepared and then 
filed and nobody did very much with them. (Columbus Judge) 

Although judges assign the recordkeeping tasks to their bailiffs or clerks, it is a 

source of irritation. Most maintain that the time could be better spent elsewhere 

and that tha resulting statistics are neither read nor used. More importantly, the 

compilation of output statistics signifies a reduction in their role; theoretically, 

their work can now be evaluated on the same basis as any other pieceworker. It is 

here that idealized notions of justice and judging conflict with the new order. The 

system of evaluation is at issue. Even judges agree that the traditional aspects of 

their job are difficult to measure, so once a system is established, output is the 

only quantitative measure. As one judge said: 

We all write good decisions. We all write bad decisiOl"ls •. ~ut they are 
the decisions and, certainly, the supreme court could not, ~n any way, 
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shape or form grade decisions. Nor can they grade you on the kind of 
case that you happen to be lucky, or unlucky, enough to catch. 
(Columbus judge) 

Once such a system of evaluation is created, however, the subordinate status 

of judges becomes apparent. Some accept this status, accepting the necessity and 

legitimacy of the supreme court's supervision. Others, however, comparing the 

chief justice to an overseer, are not so sanguine, and decry the sacrifice of justice 

to the god of efficiency. While we will explicate their cries it is important to note; 

the extent to which they may be part of a professional ideology, constructed to 

justify and maintain privlleges. There is, for example, little levidence to indicate 

that there was more justice in the past or that speedy disposition compromises the 

ideals judges are pledged to uphold. That judicial interpretations of the require­

ments of justice are no longer supreme is evidence of a fundamental transforma­

tion. While the "appearance" of justice is necessary - as it always was -- the 

supreme court maintains that judges are not the best architects of it. By 

constructing a policy with new parameters, judges are given notil:::e that their past 

policies neither appeared to be - or were - the most just. Such a message is often 

difficult to accept, as the following remarks indicate: 

Given the propensity of most people when they are elevated to the 
common pleas bench, they feel they· are independl:mt. They have 
reached a point of great responsibility which they are capable of 
discharging and let me get at it. Let me do my job. Don't give me 
these mickey mouse rules to live by. Let me show you I am 00 the j~b. 
Any tendency of somebody else to reduce them to a subordinate state is 
resented. It's a degradation of my own ability to do this job. Pm a good 
lawyer or I can be a good judge. Let me prove it. Don't giv'e me a 
primer or a handbook or something - a table of regulations that I have 
to go back to. (Cincinnati judge) 

There's an obsession with speed. The ·preoccupation with numbers as 
being indicative of quality work. I am such a traditionalist that I would 
take more pride in a challenging case well-presented, well .... tried and 
properly disposed of as being a superior !Oark of accomplishment than 

113 



aU of the Golden Gavels you could hang on a wa.ll! It's d~ffi.cult to find 
the time, to take the time to consider and p~nder, and. just le.t a tho~ght 
roam around your brain for a while. That Is a change which' has not 
been here. (Cincinnati judge) 

Now the supreme court loo~s over our shoulder artd makes SUt·~ that. we 
are following the rules. Before that, al! we had t~ do was an~"Yer to the 
electorate and we could be a drunk anCf a poor Judge. But with a good 
personality, we would continue to get elected. ~ow I th!nk it i!; pointed 
out to some of us that we do have a bos·s. Like. I said, the supreme 
court looking over our shoulder and if we're not pulli()g our oar; we're 
going to hear from them. We have a boss and normally, prif)r to the 
Modern Courts Amendment, we were answerable only to the pubUc at 
election time. (Youngstown judge) 

Changes: Denigrated by Attorneys 

It is also difficult for judges to accept what they perceive to be a d~nigration 

of their status on the part of attorneys. When this is added to judges' new 

responsibility to dispose of cases -- and move attorneys to do so too, the grounds 

for dissension are sown. In contrast to the past when attorneys were remembered 

as trying to work things out before rushing into court, and when giving their word 

was a pledge of honor, judges charged that attorneys now accepted "bad" civil 

cases, were unprepared, and then ready to settle or plead on the morning of trial. 

Their actions, which were beyond the power of the judge to control, were also cited 

as making the process more cumbersome. One Cincinnati judge, for example, 

known for his commitment to speedy justice, convened his court at nine A.M. only 

to recess a few minutes later. He called a researcher into his chambe~s to say that 

what had occurred was an exarn.~le of a "typical morning," one at which "none of 

the attorneys are present so 1:h(~igs can't move at a proper pace.1I Commenting 

further upon villainous attorneys whose chicanery has been aided by the law, one 

judge noted: 

I don't think the lawyers particularly care (to move cases) on the civil 
end of it. They like to procrastinate. They like to chew on it, even get 
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ready f?r trial: AU these, wonderful rules of discovery were promul­
gated ,WIth the ~dea that this would really expedite cases and get ready 
fO,r tnal. That ~ a bunch of r?t. It jus,t runs the meter against their 
clients. The high~st dollar 1Ovolved 10 lawsuits is dis'covery, and 
la'!"yers have recogmzed that and they just discover the daylights out of 
things. I have one where the guy was, in here the' other day r said 
'Well, how long has th!s case been going on,' and they said, 'Well, it"~ 
two or three years old., 'WeU, why haven't you discovered this before? 
WhY,two or ;hree weeks befor~ tri~? !'l0' I'm not going to give you·~ 
contmuance. But they would WillY-nilly just go for discovery. Once you 
put the heat to them, then they want to discover and then discover 

. ~ome more, and then rediscover. (Cincinnati judge) , 

Since judges beJieve there are more cases and more law associated with each, 

the strategies of the legal profession, when coupled with judges' responsibility to 

comply with time limitations, are a source of considerable delay. As if to add 

insult to injury, judges, who now have more to account for and more responsibility 

to hasten attorneys, now find they are accorded less respect. From their 

description of the past we see another way in which the majesty of the bench has 

been disminished. 

There was a much easier relationship between the bench and the bar 
There was a different feeling - a senSe of respect from bench to ba; 
and bar to bench ,that I find sadly lacking today. They did not view each 
other as adversaries. If we had a lawyer that we had some respect for _ 
- ':Ve knew he had ability and character and some sense of ethi'CS and he 
Said, 'Judge, .. need a conti nance,' you would say okay because they had 
to keep comm~ b~ck to, you. You trusted t~em. Their work was beyond 
reproach. Their Integrity was never questioned. That's an invaluable 
asset. Some of the young people have lost sight of integrity. They 
seem to take a joy in trying to find some absurdity about which they 
could attempt to exculpate their clients. (Cincinnati judge) 

Anot~e~ change whic,h I have noticed on the bench is the attitude of the 
practlClng bar, partlc~larly th~ young lawyer. They come and they 
seem to ~ave no feelmg of bemg a part of the judicial system. A 
lawyer wdJ say,. 'Well, my brother lawyer said so and so.' And the 
~r~ther ,1~wy~r Will say, 'Well, I might have said that, but we didn't put 
It In wntmg. Well, when I started to practice law I could meet one of 
my opponents on the streets and say, 'Hey, in regard to so and so how 
about' and he would say, 'Yeah, that's fine'. We didn't even ha~e to 
5hak~ hands ~n it. If it y-ras said, it w~ going to be. Now you've got to 
get It notarIzed, and Witnessed, and tune stamped~nd everything else 
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before many of the practitioners feel they are bound ~y what they said. 
I just think that's a lack of. professionalism. (Columbus Judge) > 

The diminution of their role has led some judges to characterize the position 

as dramatically different from what they expected. One judge, who left the bench 

because of the quality of work he encountered, described the job in a way which 

summarizes many of the changes we have described: 

I don't think that a primary function of .a judge sh~uld be to be a . 
oliceman. When litigants want to have theIr matter disposed of should 

be the professional responsibility of the lawyers who repres.ent those 
litigants. If you file, a case, some judge ought not to ~e con~nual!y on 
you to get your case to trial. I found that I was spe~dmg an mordmate 
amount of my time pushing cases through the system. I don'~ feel that 
that should be a judge's job, certainly not to the ~xtent that It bec0":les 
when lawyers don't do theirs. I really got a feelmg t~at ~ was pUllm, 
teeth. I don't think you can solve the pr."')t;>lem" wh,:h;s an o,veral 
professional problem for the legal professlC'n, by saylOg, you,. Judge, 
we're oing to make you policeman, and 'you",'e got tc? turn ~hese ca~es 
throu t here and file reports telling us how you're d~mf> o~ It. I ~~nk . 
the a~swer is probably very complicated, but I sure dIdn't hke fulhllmg 
that role. (Cincinnati judge) 

Summary 

Because the nature of judging, as our respondents often told us, allows some 

people to become "little dictators," confusing the deference accorded the office 

with the respect due them as individuals, it is especially difficult to accept new 

dimensions of the role which they believe may diminish its importance. As Jacob 

,(973) notes, most trial;' court judges perform a variety of tasks which quickly 

become routine, and sometimes monotonous. (see also Ryan, 1981). Criminal cases 

generally fall well within the bounds of "normal crimes," and once one is versed in 

the routines associated with them, there is not a great deal more to learn (Sudnow, 

1965; Mather, 1979). There is also not a great deal - in terms of the work being 

performed - to distinguish one judge from another. By specifying conditions under 
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which the work will be accomplished, the Rules of Superintendence made the 

ordinary routine nature of the work more apparent and threatened the illusions of 

judges who recognized it as such and wanted It to be different. 

Although they have power within their courts, and the outward trappings of 

prestige, trial court judges are not engaged in the types of legal issues which bring 

recognition, thus making it difficult for them to be perceived as major jurists. 

Even for the judge who believes himself to be one, there are few objective 

measures upon which he can lay his claim; judicial performance is difficult to 

measure and when philosophical arguments about its essential features are finished, 

there is still disagreement over which aspects should takr.: priority. When rewards 

are based upon outputs, however, a judge who thinks himself a jurist is hard put to 

maintain the belief. 

It is, however, difficult to establish the validity of judges' notions of the past. 

It is possible that they, like many others, remember a past that never quite was. 

Our knowledge of that past is limited by a dearth of research on judicial work, 

particularly on the trial court level. All that is available are personal reminis­

cences which cannot necessarily be taken as representative (see Botein, 1952 ; 

Lummus, 1937; Lide, 1953). Even the most comprehensive account of trial judging 

(see Ryan et al., 1980) focuses only upon the present and does not provide a basis to 

test subjective speculations about the past. 

But even if we cannot prove that judicial morale is lower, or that they derive 

less satisfaction from their jobs than they did in the past, we can point to objective 

conditions which we can presume to have affected them, particularly given their 

.idyllic remembrances of the past. These objective conditions, such as fiscal crises, 

more complex law and complicated cases, and centralized administrative control 

are not likely to change; trends throughout the professions, including the most 

rarefied ones indicate that diminished autonomy and control are the wave of the 
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1977·, Aronowitz, 197.3; McKinlay, 1977; 1979). future (see Derber, 1982; Larson, 

Those who ascend to the bench expecting a "position" rather than a job are thus 

, 'd 'd' cial work becomes more routinized and is likely to be sorely disappomte as JU 1 

conducted under gr'eater supervision. 

\~ 
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CHAPTER I~IGHT 

COURT DESCRIPTIONS 

While courts perform important substantive functions, their role In SOciety is 

more important than thato In addition to,processing and condemning wrongdpers 

and settling claims among disputants, they must convey the notion that the process 

is legitimate and the system sacrosanct. Because the system which Courts are 

charted to uphold is strewn with contradictions and inequities, doing justice --the 

public mission of the court - is difficult to accomplish, even if it was a clearly 

defined and shared goal. in the absence of doIng justice, the appearance of justice _~_ 
is of paramount importance. This appearance is maintained through a courtroom 

drama which pays symbolic homage to the adversary system (see Balbus, 1973) and 
.<~\\ 

through physical trappings which accentuate the legitimacy of the process. 
As 

Edelman (1974:96) notes, settings have a vital bearing upon actors and upon 

responses to acts. Poll tical settings, in particular, a~e characterized by their 

contrived character; they are unabashedly built up to emphasize a departure from 
\', 

daily routine or the proceedings they are to frame (see Goffman, 19.59). In our 

Sites, the stages differed. While each conveyed the court's majesty, it did so in 

different ways, with one, in particular, reflecting a change in the way th~ court's 

mission is accomplished. \1 

,-

In this chapter we will describe our three sites, both physically and in terms 

ot their operations and work relations. To establish the impact of ·me Rules of 

" . Superintendence, w~ must understand the environments they were directed to 

change. Thus we will describe the reigning atmosphere in our sites prior to the 

rules,. indicating wbat was to be lost _...J and gained -- by Change. We found that the ~, . 

physical form of the courthouses we studied reflected a series of attitudes about 
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the people and how work should be conducted. Since its architecture is an essential 

aspect of a court's persona, we offer descriptions of it as ev;dence of the images 

courts are designed to convey and the changes they have undergone. We must note, 

however, that there is no necessary correlation between architecture and attitudes. 

But when a particular set of attitudes and relationships exist, physical trappings 

can both reflect and reinforce them. 

Cincinnati 

Cincinnati is a growing, and relatively prosperous town. While other cities in 

Ohio, such as Youngstown and Cleveland, experience large deficits, Cincinnati had 

a $174 million surplus in 1980 (Peterson, 1980). One reason for its affluence is a 

diversified economic base. Another ~'eason is what is reputed to be the basic 

conservatism of the dty; as a resident university professor describes it, "Cincinnati 

is all prudence. It's German and English character is money in the bank, plan for 

tomorrow, be careful" (Peterson, 1980). This conservatism is social, too, and is 

manifested jn a total lack of pornographic institutions in the city. The prosecutor, 

the son of a f~rmer judge and a local power with a secure hold of his office is well 
, . ' 
1, " 

known for his dislike for such facilities and has, in part, made a career of closing 

them whenever they appear. Titilating materials are available to those who desire 

them but they must cross the bridge to Kentucky to acquire them. 

Although not intentional, the Cincinnati courthouse, located in a run-down 

minority neighborhood, provides a bulwark between the prosperous downtown, with 

its skywalks, restaurants and convention center, and the area which most citizens 

and visitors have no reason to visit. Of neo-classical design and oqcupying a full 

city block, the courthouse, flanked with Ionic columns"is an impressive building. It 

houses twelve judges, a prosecutor's offIce with a staff of fifty-two attorneys who 

are also allowed private practices, and a public defender'S office which concerns 
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itself only with misdemeanor cases; indigent offenders are represented by assigned 

counsel. Although its judges have argued for additional judgeships, their number has 

remained relatively constant. Only two judges have been added since 1926, 

although the volume of business with which they deal has risen. Despite their 

failure to win more positions, the Cincinnati judicial budget exceeds that in our 

other sites (see Figure 8-1). 

Equipped with marble staircases and the appurtenances befitting superior 

beings, the courthouse overwhelms ordinary citizens. Although the public areas 

may once have been imposing they are not well kept. The halls are littered and not 

air-conditioned; the public restrooms are old. Individuals, however, are dwarfed by 

both the size and height of the courtrooms. The marble wainscoating which flanks 

each room is mai:ched by the judges elevated marble benches. Decorated in colors 

chosen by the judge, the courtrooms range from muted grey to imperial blue to a 

red and green combination. Antiques - be they sconces and ceiling fixtures or the 

lamps situated on judge's benches --are pervasive. Well polished brass rallings also 

surround the bench and mark the attorneys' area from the spectators' section. 

Although the judges' chambers are generally small and poorly furnished, there is a 

stark contrast between what mllst once have been and is now. It may be this 

r..:ontrast which leads some Cinciru,ati judges to complain of inconveniences such as 

sharp edged chairs and old office furniture. It is a far cry from what their 

courtrooms led them.~o expect. 

The remembrances of Cincinnati judges seem appropriate to their setting. 

'" Their descri~tion of the past evokes a time of elegance and grace when judges were 

freer to determine 'i:heir environment. Equipped with a master calendar, it was left 

to them to'determine their commitment to work. Judge and case-shopping were 

rampant and cases moved when attorneys decided to move them. The following 

description by a prosecutor indicates the atm~sphere created by such an arra'nge­

ment: 
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. Everybody would have cases assigned to them and they would go down 
to the presiding judge who would call every case and find out what it 
was going to be. If it was going to be 'a jury trial, he'd farm it out. 
Sometimes it was so bad that the judge you were supposed to see wO,uld 
be ducking out the back door whUe ,You're going in the front and you 
couldn't find him and you'd go back and the cases would be c:;ontinued. I 
can remember a situation of going in and saying 'Judge, we're here for a 
case' and the judge would say, 'What do you mean, you're here for a 
case?' And I would say, 'well, you got this criminal case - Judge sO­
and-so Is the presiding judge and told me to come in here' - and the 
judge would say, 'You go back and tell him he gave me one yesterday 
and I don't want another one today. I'm not taking this case.' Then you 
would have to go back and say 'Hey, Judge so-and-so refused to take trus 
case' and the original judge would say, 'What? - okay, go down here.' 

As other observers descrIbed it: 

They had a system that would list the cases for call in a given 
courtroom on a given day_ It might list fifty ,cases in the column. Now, 
obviously, you're not going to try fifty cases in a day. Everybody asked 
for a continuance and everybody got one and the call started at 9:00 
and at 9:30 the courtroom lights were out. There wasn't anything going 
on, because all the cases were put over. Then the next judge who had 
the call would continue it and then the next judge until it would go 
round robin. (Cincinnati prosecutor) 

It was a much more relaxed atmosphere. I can remember nine years 
ago, John Smith was in one of the judge's rooms ~nd he was way behind 
on his docket. So, John convinced him to put everything; rePorts and 
trial setting, on one day. He called the fir.~t three or fou,r cases and 
the attorneys would corne up and say, 'It's going to be a jury trial' and 
he'd say, 'We'll let you know the date.' And John said, !Judge, we're not 
doing anything. We're not accomplishing anything here. This is silly to 
have the attorneys here. Let's set a date.' And the judge got very 
irritated about the use of the word sUly, and said, 'This cOurt does 
nothing silly,' but nothing was settled that day. They didn't set anything 
down for trial. It was just kind of a walk through of all the cases that 
day. (Cincinnati attorney) , 

Some still spoke nostalgically of pre-rule mechanisms of case disposition and 

court procedures, such as judge and case-shopping, which were largely determined 

by judges and better sui ted to their predilections. That such methods were 

believed to have served them well is apparent in thte following remarks: 
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We have to set up our schedule for our room only, and frankly what 
we're doing 1s we set two or three criminal or civil cases a day and then 
we find that so few of them actuaUy go to trial - you know, it's either 
f~ast or famine. Back in the old days, one room would take care of the 
entire civil docket and the other the entire criminal docket; then the 
assignment commissioner would rush around and find courtrooms where 
they could try the cases that wanted to be tried and it worked. Under 
the old system, we got more done than we do under the present system. 
We do move them around but we don't move them around like we used 
to. (Cincinnati judge) 

Echoing his remarks, and noting the changes incurred by the rules, a Cincinnati 

prosecutor commented about the ways in which judge-shopping made the system 

more efficient: 

As the classic example - although Judge X was a thorn in the 
prosecutor's side, he kept the; system contained because, basically, 
,everybody would continue their cases until they got to him and then 
they would plead. So you would' find him in criminal cases, having 
receIved maybe two or three times as many pleas, as even one or two 
judges combined before him, beci!luse he was giving most of the people 
proba~ion. It had its effect by cleaning up cases. Judge X would be 
basically the cap that kept the bottIe from exploding because the 

, pressure would be taken off as a resuit of him - so I mean even though 
it wasn't so good from the prosecutor's eyes, some good comes because 
it took the volume away. 

With the practices just described, Cincinnati embodied a system the rules 

were directed at changing. As will be discussed in Chapter Ten, few Cincinnati 

judges felt the system bred delay. As will be discussed in Chapter Ten, few 

Cincinnati judges felt the system bred delay. Not surprisingly, there was some 

amount of foot-dragging associated with their implementation. Since seven of the 

judges currently on the court were appointed after the rules, and the former judges 

we contacted admit faulty memories, it is difficult to establish how much 

resistance was involved. One judge told us, however, that it took about nine 

months for the single assignment system to be implemented. Given the running 

battle Cincinnati has had with the legislature to acquire more judges, it is apparent 
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that its judges do not easHy relinquish control over their environment or their 

interpretation of what Is necessary for its proper functioning. As one judge 

described it: 

There's a feeling here that we're the stepchild of the state. We're 
running our own show. There's a tradition here of curmudgeonry. 

Certainly, resistance to change or the desire to define the parameters of work are 

not caused by the splendor of courtrooms, but they are not discouraged by them 

either. What is apparent is that architectural trappings in Cincinnati contribute to 

a view of the judge as an imperial person. To the extent that judges accepted this, 

forgetting, as one judge said, that they put their pants on much like other mortals, 

it was difficult for them to accept chaUenges to their dictates, even when they 

came from the supreme court and especially when they were directed at practices 

which they held dear. As we shall see in later chapters, such changes were made, 

with new modes of organization supplanting the slow moving pace. 

Youngstown 

Imperial trappings do not always house judges with a philosophy of curmud-

geonry. As does the Cincinnati courthouse, the Youngstown court conveys a sense 

of deja w. With many buildings In the downtown area alternatively boarded or 

burned, and a once prominent hotel directly across from the court empty, the court 

appears a vestige of bygone and more prosperous eras. Built in 1910, it is a GO'l\Uc 

style granite building flanked with columns. Composed of stained glass windows 

depicting each township in the county, the courthouse dome Is a lovely piece of art. 

White granite wains coating marks the public areas which are graced by four granite 

staircases in each corner of the courthoustf. A raised blue and gold wallpaper 

contributes further to the colonial aura. The beauty of the Youngstown courthouse 

124 

~----------------"----~--.....-., 

• 

\ , 
II , 
I 
i 

j 
( ! 

! 
I 
I 
! 

I 
I 

is even more impressive than that in Cincinnati, perhaps because of its comparison 

with a generally deteriorating downtown area. The four courtrooms in Youngs­

town, however, are not nearly so awesome. They are generally small and a bit 

worn, but they are full of mahogony benches and walls, and decorated with 

different murals above each bench. One such mural is of a meeting between a 

native-American tribe and settlers. 

The court itself is composed of four judges, a court administrator, appointed 

for the first time In 1979, 'and a prosecutor's office staffed with five attorneys. 

There is no Public Defender office, leaving indigents to be represented by assigned 

counsel. 

Despite its trappings the atmosphere communicated in Youngstown is differ­

ent from that in Cincinnati. Because Youngstown had already adopted the single 

assignment system~ the advantages of case-shopping had been lost by the time the 

rules were adopted. As members of a small court, respondents spoke of long­

standing camaraderie. That this still exists is evident in the fact that judges were 

seen together at lunch and are willing to exchange cases. Where Cincinnati judges 

bemoaned the empty courtrooms created by the rules, Youngstown judges adopted 

an open courtroom system. The system works because judges are willing to rely on 

each other and trust that no one will abuse the arrangement by ducking cases or 

sending the hardest ones out. As one \\judge described it: 

When my first -tase went to trial, my second case went to another 
judge, under our 'open courtroom rule, which is becoming more common. 
t think the open courtroom policy is a good idea. It eventually will 

'eliminate the c;lark courtroom, which we used to have here under our old 
. system •. Some days you'd sit here and, well, with nothing to do, and 100 
jurors sitting upstairs. Just arbrtrarily, when I can't try one, Judge A 
gets it. And if he's busy, then judge B gets it. If he's busy, then it goes 
down to Judge Y. It's just a convenient way of doing it, that's aU. 
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As with the other courts, Youngstown was a much more relaxed place to work 

prior to the rules. Because of a lack of air-conditioning, no trials were held during 

the summer. In an attempt to remedy the problems posed by this arrangement, air­

conditioning was installed in two of the courtrooms after the rules were adopted. 

Financial problems kept them from equipping the other rooms so all trials must be 

held in the two more comfortable ones. This is a far cry from the problem 

experienced in Cincinnati, where all courts and judges' chambers are air-con­

ditioned but there are complaints that the drone sometimes interferes with the 

ability to hear the proceedings. As in our other sites, the past is remembered in 

terms of less pressure and fewer cases. There was, of course, an Ohio state statute 

requiring criminal cases to be disposed within particular terms of court, but terms 
.J 

of court were variable and little attention was paid to cases which went beyond 

them. Along with their Cincinnati brethren, some Youngstown judges denied that 

delay had ever been a significant problem. They recognized t.hat problems existed 

in other counties but they believed the rules were somewhat irrelevant to their own 

situation. 

There is general agreement, however, that Youngstown's past was freer of 

financial woes. Of all our sites, the fiscal crisis has been occurring longest and 

has hit hardest in Youngstown. Although Ohio voters are well known for their 

rejection of tax referenda and their commitment to low taxes, this posed fewer 

problems when more of the population was employed. The Mahoning Valley, once 

the second-leading steel producing area in the United States, has been severely 

affected by the closing of major mills, such as U.S. Steel and Republic. In the 

early 70's the steel industry employed 25,000 people; now it employs fewer than 

10,000 (Logue, 1980). The diminishment of the workforce, coupled with new 

taxpayer revolts, and the flight of other industries to more lucrative areas, has 

steadily eroded the community's tax base, resulting in an untenable situation today. 

This diminution of funds is communicated In the daily operations of the court. 
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Attorney fees for court-appointed cases have been cut, as have cleaning 

services for the court, and judges have only a bailiff for support staff. The court 

has also been presented with cases which are politically sensitive and indicative of 

the town's economic decline. During one of our visits, a judge was deciding a 

highly publicized case between the city and the police and fire unlon!1 over 

shortening the work week to save taxpayer money. Unlike Cincinnati, which has 

the luxury of a visiting judge system, and to which politically charged cases are 

often left, Youngstown judges must keep such cases for themselves. 

Further evidence of the court's tenuous economic position is the fact that a 

$4800 bill for jury sequestion raised the ire of the county commissioners and, in 

every interview, the court administrator wondered how or whether the court would 

survive financially. Youngstown was also the only site in which the court 

administrator complained about the costs of complying with the rules. The $1.500 

paid to a data processing corporation to compile their statistics is a significant 

outlay for the court. 

In a court where pennies must be so carefully pinched - and judges cannot 

help but be aware of the dismal surrounding economic climate - the persona of 

"judge" must be affected. It is difficult to maintain a supercilious attitude when 

the carpet in your office is worn and composed of a variety of unmatched pieces, 

the office is not cleaned regularly, and its furnishings are antiquated. The extent 

to which such surroundings indicate a change in the nature of judging - or in the 

esteem in which it is assumed to be held -- have been discussed In the previous 

chapter. Thus it seems safe to say that those who decided to become judges did 

not do so with the expectation that their working conditions, and very possibly 

their status to the extent that it is measured by such things, would be reduced~ 

127 



) L 

_____ ~---------------------------------------~--------~----~--------------.~r~~~--------------------- "". L~ 
-------~- - -

Columbus 

Leaving Youngstown, a rather disconsolate place, one is struck by the 

vibrancy of Columbus, the newness of the courthouse, and the modern aura 

attending it. Here one leaves the past behind and plops firmly within the 20th 

century, or at least that part which is still prospering. As the state capital, 

Columbus is a white coHar town, with government agencies the largest employer. 

State rollbacks, however, do not spell disaster because Columbus is also the home 

of major insurance companies and the world's third ranking center of science and 

technological research (Gapp, 1980). 

The common pleas court is the embodiment of the technocratic court, both in 

its appearance and its operation. The courthouse is a modern high-rise, shorn of 

decoration. Inside an air of efficiency is communicated. The lobby is a cavernous 

expanse of exposed brick walls, upon which the friendly faces of the twelve 

common pleas court judges, two of whose positions were added in 1975, appear in 

framed color photographs. The modern elevators and escalators are immaculate, 

as are the public restrooms. 

There are four courts on each floor with a shared area for the public to meet. 

Unlike the other courts where one must open the door to see what is happening 

within, there are electronically controlled signs above each door indicating whether 

the court is in session. Inside the courtroom, simulated wood paneling has replaced 

the rosewood and mahogony of yore and the judge's bench resembles a modern 

businessman's desk, shorn of decorative excess. Of all our sites, the twelve judges' 

chambers in Columbus were most impressive. Bailiffs (and clerks) had separate 

rooms -they were not left to sit in empty courtrooms as they were in Cincinnati -

and some judges had their own conference rooms, not to mention the personal 

toilets with which chambers are equipped. The efficiency - and perhaps modern 

mania ...:. characterizing the court is also apparent in other offices. The Clerk's 

office, for example, is equipped with the latest fashion in computers for courts; 
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docket books have been forsaken for computer storage. The prosecutor's office 

also provides a stark contrast with the other sites, with each prosecutor having a 

private office. Columbus is also the only site to have public defenders handling 

felony cases. Established in 1976, the office reflects the courfs emphasis on 
, 

modern administration and -reform (see Barak, 1980), and currently consists of 

thirty-nine attorneys, ten of whom are assigned to the common pleas court. 

The physical emphasis on uniformity, precision, and efficiency reflects a 

similar commitment on the part of judges. Although the Rules of Superintendence 

did not mandate the individual caJendar until September 1971, Columbus judges, 

evidencing early concern about case disposition time, adopted the single assign­

ment system in June 1970. Thus they voluntarlIy elected to change a system which 

allowed judge and case-shopping. One judge, describing the motivation behind the 

change also highlights some of the differences between judges who are wiUing to 

forgo traditional case disposition methods and those who are not. His remarks also 

indicate the propensity of some judges to adopt administrative measures. 

Years ago, I always struggled for the sinple assignment syste~. I was a 
young judge in '65 and we had a very seruor court. I kept trymg to say, 
'Hey, let's go to the single assignment system.' I wanted to go for a 
selfish purpose. I feel guilty if I feel like my dock:t isn't current, and I 
feel guilty going out and making excuses and saymg I need more help 
and all this stuff. And I think the basks in getting the trial dockets up 
to date is everybody getting with it and say, 'Hey, I want to keep my 

. docket up to date', and have someone looking over your shoulder to se~ 
if you do. 

Despite their earlier movement towards having better dockets, descriptions of 

Columbus prior to the single assignment system sound remarkably like C~ncinnati • 

Yesteryear was characterized by judge and case-shopping, freely gi.!:en contin­

uances, and slow dispositions. 
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The most frustrating thing - the worst thing - about the general assignment 

system is not the idea that you don't have a case. When you're on a busy trial 

bench, you're not really studying files before trials. You know what the cases are 

about, and you know that you settle nine out of ten. It's not that you can't walk 

into court a week ahead of ti.me and pick up a fHe and be prepared. The biggest 

problem with the general assignment system is that one guy goes in and gets a 

continuance from one judge, or they file a motion. One judge rules on it one way. 

Then am?ther r:,notion is filed, somebody else rules on it. And then you're on the 

bench. And they don't like this judge but they like someone else, so they try to get 

a continuance, so you get into all kinds of problems. Any system that's any good 

has responsibility, and the general assignment system had no responsibility. I felt 

frustrated. (Columbus judge) 

Parallels between the sites are also apparent· in the following attorneys 

remarks about the past: 

You don't get the buck passing quite as much. Before a judge would 
say, 'Well, I'm not going to be the trial judge. This motion will be heard 
later on. This bond hearing will be heard later on.' Now, some 
problems come up, there's the judge, you know who it is. 

In Columbus, however, judges did not remember the master calendar as one 

resulting in more expeditious dispositions. Most admitted that while cases were 

moved easily from one judge to another, and continuances easily granted, cases 

were moved more easily than they were concluded. The majority of judges saw 

problems with the earlier system and welcomed the change as the following 

comments indicate: 
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I don't think the master system serves as an incentive to a judge to do 
the job the way he should. If a ,case was a hot potato - something that 
the judge wanted to avoid, he could very easily avoid it, because there 
could be any number of reasons why. Maybe one case wanted to go to 
trial and he would simply continue that case. Maybe one of the 
attprneys would want a continuance for no good reason and he'd be very 
happy to g1 ve a continuance because maybe the next time around, it 
would be assigned to a different judge. (Columbus jduge) 

Unlike Cincinnati, however, where the single assignment system results in 

empty courtrooms, Columbus judges have attempted to remedy the problem by 

sharing cases, as they have in Youngstown. When a judge is faced with several 

cases all ready for trial, the court administrator searches for other rooms where 

the activity has been concluded. This search is sometimes aided by attorneys who 

volunteer information about a judge in front of whom theyd like to appear and 

sometimes hindered by judges who "hide" from the court administrator. But this 

attempt to collectively re!medy problems is evidence of the court's commitment to 

administrative solutions. While collective solutions are not always achieved, 

Columbus judges meet monthly and attempt to achieve some uniformity in their 

practices. Discussions rE~garding uniform sentencing and courtroom practices are 

held, thus indicating a willingness to overcome isolation. 

Summary 

Although we have noted important differences in the settings and organi­

zation of the courts in our sites, some aspects of the past were remarkably similar. 

Everyone with whom we spoke remembered the courts as being much less f9rmal 

places with less pressure to process cases. External constraints, such as an 

obtrusive state supreme court justice, or rigorous criminal law, were Jargely 

absent. Comments about such matters generally convey a sense of a bygone world 

which will probably never be retrieved. 
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The Rules of Superintendence, of course, are not primarily responsible for the 

increased formality ot proceedings. Supreme court decisions regarding the rights 

of defendants and the revision of the Ohio Criminal Code dictated a change in the 

rites associated with criminal cases. But when the past is remembered, Indl vidual 

v1l1ains are not singled Otlt. Instead they are often c~mbined to contrast the old 

with the new and to indkate the changing nature of control - and respect _ 

accorded the judge; a phenomenon we considered at length in Chapter Seven. 

Suffice to say that the past remembered by judges is one of simpler, more relaxed 

times, during which they were accorded the respect due individuals in their 

position. It was, of course, easy to expect this treatment to continue unchanged, 

given judicial perceptions about the accouterments necessary to the job. But with 

new pressures on the court, the desires and predilections of judges regarding court 

patterns can no longer reign supreme. In the following chapters we will more fully 

explicate these changes. 
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~HAPTER NINE 

RELA TIONSHIPS AMONG ACTORS 

The Rules of Superintendence targeted judges as the locus of delay. To the 

extent that judicial practices discouraged expeditious dispositions, compliance with 

the rules would remedy the problem. By holding judges responsible for moving 

cases, a dramatic alteration of established practices occurred, indicating a change 

in traditional roles. The' alteration, however, was accompanyed by problems. 

Assigning the task of court reform to judges, for example, ignores the complexity 

of the legal system, the various interest~ of court'oom actors and their differential 

ability to impede Change. 

Those seeking to explain the activity and productivity of courts have 

repeatedly pointed to 13uch factors as crucial determinants in local systems. 

Describing their variations has become a popular pastime for social scientists who 

have generally attributed them to the machinations of workgroups (Eisenstein & 

Jacob, 1977; NarduHi, 1978) and local legal cultures (Nimmer, 1978; Neubauer et 

aI, 1981; Church, 1978). These explanations have both emphasized the mutual 

interests of courtroom actors' who are said to be united in their desire to 

accomplish their work without offending the other, despite the seemingly ir-
t 

reconcilable nature of their positions. frofessional differences are' thus said to 

pale in significance in the face of more important group norms. While such 

explanations have an intuitive appeal, they should not be accepted without further 

elaboration. The theoretical assumptions upon which they are based may be 

challenged as can their failure to specify particular elements of norms and 

cultures. 
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In this chapter we will examine previous accounts of courtroom activity and 

will examine the "patterns" in our three sites. While there are similarities between 

sites and shared norms within them, there are also important differences, thus 

indicating the importance of delineating actual relationships as actors describe 

them. By delineating these relationships, and by paying heed to actors' renditioi1s' 

of reality, we will describe workday worlds, thus contributing to an analysis of 

court reform. An understanding of these worlds, and the relationships of which 

they are composed, requires that the power and privileges of particular types of 

actors be examined. Although judges are the political and symbolic ti li'!nS of the 

court, other components of the system affect their abUi ty and willingness to do as 

they please. Prosecutors, for example, are often particularly adept at shaping 

circumstances, especially when defense attorneys are disbursed and a public 

defender's office is lacking. Explication of such components will help remove the 

notion of legal culture from the realm of theoretical abstraction to one where its 

various components can be isolated, debated and refined. 

Workgroups and Local Legal Culture 

A consensual model, emphasizing the mutual dependence of actors for the 

completion of common tasks has genercllly been utilized to explain courtroom 

activity. Eisenstein & Jacob (1977), for example, finding no hierarchy in courts!, 

portray them as organizations where work is accomplished through. the efforts of 

workgroups - complex networks of ongoing relationships which determine who does 
1-

what, how and to whom. Shared goals and incentives are said to be their 

motivating forces, allowing members to develop predictabl~ and expeditious work 

routines. AU courtroom actors are said tel have a similar stake In the process; 

there is little conflict about goals or strs\tegy because the important ones are 

shared. Inefficient courts are said to reflect the shared desires of courtroom 
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actors and will not be changed unless the goals and values of actors are 

transformed. Thus a rule which affects anyone party will not be successful if the 

others' interests must be sacrificed for it to be fulfilled. Because such research 

focuses on outcomes, the disposition of cases is taken as evidence that shared 

values and beJiefs have motivated the process, allowing the product to be 

accomplished. 

In addition to the research which stresses workgroup activity, local legal 

culture - variously defined as the established practices and roles of behavior of 

judges and attorneys (Church, 1978), or the workgroup norms which influence local 

expectations of and interaction in the judicial proc~,lis _ has become another 

popular explanation of courtroom activity. In a study of twenty-one general 

jurisdiction courts, Church (I978) concluded that court delay could be attributed to 

the attitudes and informal practices of lawyers and judges. As with the other 

research we have cited, those who advance local legal culture as the explanatory 

variable for courtroom behavior assume a consensus among courtroom actors, 

although in a more recent study Church (I981:85) suggests that the relationship 

between local Jegal culture and the pace of litigation may be more complex than 

previously suggested. After surveying attitudes in four courts, he notes that 

generalizations linking shared practitioner norms with the proper pace of litigation 

must be tempered by awareness of attitudinal disagreement within the court. This 

awareness of diversity is crucial to the mode of analysis we will undertake. As 

Grossman, et ala (1981:93) note, the concept is now subjective and illusive and 
I , 

almost tautological in its insistence th~t local legal culture is nothing more than 

established practices and informal roles of behavior of judges and attorneys. It has 

thus come to represent a residual category by which differences between courts 

and delay reduction schemes are explained. Just as mental illness has been used to 

explain aU untq:,ward behavior which cannot be otherwise accounted fo'r (see Scheff . , 
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1966), so have differences in legal culture - or socio-legal culture (see Neubauer, et 

al., 1981) - become the banner explanation for courts. 

A focus upon end results, (i.e., the disposition of cases), however, does not 

necessarily illuminate the process of creation. While there is little doubt that 

people working together do establish mechanisms for accomplishing ;asks, previous 

research has inferred such mechanisms from observations and attitude surveys, 

with little attention paid to the ways in which actors experience their work. While 

we found some values to be shared in the courts we studied, we also found 

disagreements and discord t particularly in Cincinnati where the policies of an 

entrenched prosecutor was a source of discomfort for other actors. In other sites, 

the prosecutor's influence was more benign but its potential to be otherwise 

indicates the importance of delineating actual courtroom relations as actors 

describe them. 

Changing Courtroom Relationships 

The criminal justice system is marked by a variety of domains in which 

particular actors appear to be dominant (McDonald, 1979). That defense attorneys 

defend, prosecutors prosecute and judges judge is common wisdom. But this 

official ideology suggests a system with clearly established, and unchallenged, 

divisions ot labor which are unaffected by history or political expediency. As with 

other official pronouncements about organizations, this one confuses more than it 

clarifies. While each of the major actors in the criminal justice system lays claim 

to a particular domain, these claims can change as the system grows or as Qne 

component usurps ,some of the others' f.unctions (McDonald, 1979; 45). ExplanatIons 

which stress local Jegal culture generally ignore these changing domains, assuming 

that cultures adjust to change, thus resulting in the restoration of equilibrium. But 

power and coercion Bre significant factors. in social life and these must be 

examined if cultural explanations are to gain greater credence. 
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That the prosecutor's domain has increased at the expense of other actors in 

the criminal justice system, particularly that of the judge, is a matter of historical 
, 

record (see Nelson, 1974; Langbein, 1978; F~rst et al., 1977). In earlier eras, for 

example, prosecutors wielded less power, making the composition and character of 

their offices less impot1:3.nt in the disposition of a criminal case. Their increased 

importance reflects a fundamental change in the criminal justice system which 

affects the types of routines actors are able to establish. Noting the changes, 

McDonald (I979:46) has stated: 

Before the American Revolution the judge interrogated the defendant 
and. served as prosecutor at the trial ••• The judiciary also once con­
trolled the initiation of prosecution ••• andhad a major influence in 
determining guilt and innocence and the sentence. The first two 
activities have beenass~med by the prosecutor with the latter ones 
replaced by a system of administrative justice in which over 6096 of the 
incoming cases are disposed of by the prosecutor and 9096 of the 
,¢onvictions are obtained by plea bargaining in which the prosecutor 
plays a key role (McDonald, 1979:46). 

Increased prosecutorial authority has corresponded with the growth of the criminal 

justice system and the necessity for one component to be responsible for 

coordination. The prosecutor's importance is also recognized in the proliferation of 

speedy trial statutes which fix primary responsibility upon him. In our sites thfare 

were important differences in the prosecutor's offices. The character of the chief 

prosecutor, his ideological stances, and office policies established a milieu whose 

impact reverberated through the courthouse, affecting relations with, and between, 

defense attorneys and judges, although these did not always affect case disposition 

time. 

137 



Cincinnati 

Attorneys and judges in Cincinnati attributed a variety of local procedures to 

the predilections of the prosecutor's office. Since the practices associated with 

those predilections offended some of them, attitudes about the office were often 

disdainful. As more than one observer commented, this prosecutor ran a tight ship, 

with his personal philosophy influencing the disposition of cases and the type of 

justice rendered. His importance and the inability of judges to combat his policies 

is apparent in the remarks of the following attorney: 

The problem with the judges h~re is that they just don't hav~ any guts. 
They won't take the prosecutor on. Some judges want lawyers to be in 
mortal fear of them. 'To make the system work, though, the prosecutor 
should be in fear, too. Here, the judges are subservient to the 
prosecutor. 

Why? 

The local legal culture. It's a Gonservative community and the elected 
judges believe the public demands they deal harshly with criminals. It's 
difficult to get anywh~re with pretrial motions. They won't grant 
motions which wilJ make things more difficult for the prosecutor, even 
though the prosecutor has the right ~f appeal. The prosecutor has some 
of the judges buffaloed. The rest just seem willing to give the benefit 
of the doubt to the prosecutor. It's not that theY're fearful of the 
prosecutor. They're fearful of the electorate first, and given the 

. conservative culture of Cincinnati, you have a situation where no one is 
anxious to fight the prosecutor. 

Such remarks indicate the limitations of making judges solely responsible for 
I-

change. While they are obviously important personages who can make prosecutors' 

lives more difficult, prosecutors have their own important resources. Attorneys, 

for example, charged that judges were reluctant to dismiss cases if the prosecutor 

wanted them tried, even if the judg~ believed otherwise. Commenting upon the 

problems posed by the prosecutors' policies, the remarks of the following judges 
. 

reflect some of the hostility provoked by policies they cannot change: 
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They indict on cases that should be ignored. We get cases that charge 
real serious offenses but when it gets down to the ultimate disposition, 
theY'll take a plea to spitting on the sidewalk just to show that there 
was a guilty on that case number. That's a drastic example, but it'S 
a~most that b~d. I had a case we finally disposed of after two or three 
years of wallowing aroUnd with it, where the defendants were indicted 

. for engaging in organized crime which was a first degree felony. I ruled 
the statute unconstitutional and the case went through the appellate 
courts. The end disposition was they pled guilty and got a $250 fine and 
the prosecutor was tickled pink to see it. 

It is my opi oI on that the work load has doubled or tripled in the last few 
years' here. If the prosecutor's office knew the purpose of the grand 
jury, it wouldn't,be,near as bad as it1s. The grand jury is supposed to 
weed out the bad cas~s and only indict where there Is probable cause 
that a crime has been committed and the defendant committed it. And 
we g~t so many cases where it should have been ignored by the grand 
jury and that's one rea:son why we have so r:nany trials. 

Discontent is not limited to judges, attorneys commenting upon plea bargaining, as 

the foHowing remarks indicate, also expressed dir~satisfaction. 

I ~hink they want to dispose of cases bu~ not at the expense of taking 
lesser pleas. They want the statistics or whatever theY're doing it for. 
They won't sit down with you and say, 'Okay now, what's really 
happened in this case. It r.eally isn't this - it's that.' Occasionally 
that's happened and I have had people that have done that. There's a lot 
of times I think you go to trialtinnecessarHy. I had a case last week in 
front of ,Judge X Where he granted a directed verdict at the close of the 
state's case and his comments at the end of the trial were, 'I am 
astounded that this was ever bound over to the Grand Jury and I'm even 
more astounded that an ind~ctment was ever issued.' The unspoken 
statement was Irm even more astounded that the prosecutor's office is 
trying this case. 

-

While there is dissension, regarding the prosecutor's use of the grand jury and the 

types of cases he brings to trial, these conflicts do not extend to continuance 

policies. If there is a shared value among respondents in all our sites it is that 

reasonable continuances should be granted. Although this is an area where judges 

have all the power, their failure to exert it -even in the face of rules which 

required greater stringency - show one of the ways in which local values may 
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affect change strategies. While there is consensus about continuances, the 

organization of the prosecutor's office keeps that consensus from extending to too 

many spheres. It also keeps the smoothly functioning workgroups, which Eisenstein 

& Jacob (I977) describe, from appearing in Cincinnati. While relevant actors dQ 

construct mechanisms to accomplish their work, they are not necessarily motivated 

by consensus and shared values. 

The office milieu In Cincinnati allows little discretion to assistant prose­

cutors and the organization of the office enhances the chief prosecutor's authority. 

While assistant prosecutors may participate in plea bargaining, agreements cannot 

be sealed without the approval of the head prosecutor or his first assistant. It is 

not unusual for assistants' efforts to be disapproved, even after a particular judge 

has concurred with them. As one attorney described it: 

This is the worst, they have no individual discretion. Every kind of deal 
has to be cleared upstairs by a prosecutor that I never get to talk to or 
I've never ,even seen. 

The official reason for this policy is the achievement of uniformity. By vesting 

control of plea bargaining in a few peopJe, the office aims to avoid sentencing 

disparities. As the following comments indicate, there are some judges who accept 

this system as given and do not decry it as an intrusion upon their authority: 

It was known going)n that assistant prosecutors were going to have to 
get their recommendations of plea bargains approved. It was always 
put in terms of, 'I'm going to have to get the approval of the first 
assistant.' And a tentative deal would be struck. The cards would be on 
the table, the Jawyer would go to ,consult with his first assistant and 
ag!lln, nine times out of tel"!, or maybe ninety-nine times out of one 
hundred, it wot,lld come back and say it's been approved. On occasion, 

'he would corne back and say, '.Im sorry. First assistant wouldn't buy it, 
we can't do, it.' Well, ~hat came as a disappointment, but not as a 
surprise, be;cause thatwas'- a part of the process that everyone knew 
about. I don't think It was a bad aspect of the system. 
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Others were less sanguine. They complained of the time wasted in nego­

tiating, checking, and renegotiating deals, about the decisionmaking capacity of 

someone removed from the case, and about the way in which the case _ or the deal 

-was presented, not to mention the ability of the assistant to present the deal 

effectively. Perhaps most impor~antly, most attorneys and some judges questioned 

whether the policy actually eradicated disparate penalti'es. This policy, which 

differentiates Cin'cinnati from out other sites, often contributed to a climate of 

antagonism. Whether it is actually as rigid as most defense attorneys claimed, or 

as erratic and time consuming, as some judges charged, is difficult to assess. The 

important point is that the policy was .e.erceived to be so, thus provoking suspicion 

and some hard feelings. 

A former prosecutor described the exigencies of the job, and the resulting 

relationships, in the following way: 

Ev.e,rybody is assigned a stack of cases, and told to handle them But 
you re not allowed to do anything without front office a roval' 
b,efore the. front offIce will give you approval on any kin~Pof l~a A~~ 
,ha~e to t~ve the approVal of all the victims, and the witnesse/ and ~he r ~ce hO ~cer. Gen~raIJy, you ~ave so many cases that you do~'t really 
00 a ea , to, anythin~, and so you put everything off. You reall don't 
:~ the wltnesses untJ! a half hour before the trial is schedule! y 
earn about the case and find oui however bod f e1 d • ~u 

and make your pitch to the front office. y yes, an you go In 

~~~doiten would the front office go along with what you had nego-

It depe':lded ~n what side of the bed they got up on in the mornin • I 
l~ft bec~use It got ~o the point where I was a messenger boy. Ha~dle 
these cases, but don't do anything serious with them until you get our 
appr~>val. I ~ever .went in to &;et approval on anything that I didn't 
(!OnSl~er reason~ble. One day they would approve it without askin an 
~1e~ro~r:~;nd. th~ n:xt day, you'd b~ln there for a half hour answ:rin~ 
th ' -ld ml~u e, u~consequential types of things, and then in the end 

ey wou n't 81 ve theIr approval. ' 

~~:!s~oes that practice do to the relatio~ships between prosecutors and 
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Judges resent it. They've got a prosecutor assigned to ~heir court~oom 
who is supposed to handle the cases. And then he says, Well, I can t do 
anything until I get approval.' So the judge says, :wel1~ go over there 
and get approval' and it ends up that there are thirteen o~her prose­
cutors trying to get something approved, all at the same tIme, so the 
judges sit around for hours, wasting time, and waiting for the .prose­
cutor to come back. So, most judges resent the fact that theIr own 
prosecutor can't make a decision on his own. 

While judges are hesitant to confront the prosecutor about his policies, believing it 

to be a futile battle, they are not without defenses. When bargains could not be 

struck because of the perceived intransigence of the prosecutor's office, attorneys 

told of waiving jury trials to appear before a judge who would direct a verdict in 

accord with the previous agreement. That judges do attempt to rectify what they 

perceive to be prosecutorial mistakes is evidence of their power, but their inability 

to establish a mutually satisfying procedure with the prosecutor's office belies the 

notion of common norms and values as the prime characteristics of courtroom 

activity. Although prosecutors may come to working agreements with judges and 

assistant defense attorneys, they too must resort to surreptition and circumvention 

if such agreements are to be fulfilled. That they do so is apparent in the following 

remarks. But their need to do so indicates that common norms and values between 

actors and aCross different offices in the system cannot be assumed. 

. The prosecutor knows the different ways something can be handled. If 
ou've got a judge who will do it, and you can't get ~pproval on a ~educed charge from the prosecutor's office you can .go In and recom­

mend that the char~~ be reduced. The prose~ut~r Wl~ sug.gest that a 
plea of no contest be entered and ~he. judg~ w1l1 fmd hIm.,.f,!,lllty of ~a~ 
everybody is agr~eable to. .S,~:)flJe Judges wdl~ not all of· ;~hem. I t ~ I 

rosecutors, generally, are wlll10g t.o work w~th defense ~awyer5, an 
ihInk there a:re a lot of prosecutors 10 the offIce who reahze that there 
are' problems and who r;s~nt t~ fact that they have to run up and get 
everything approved. (C1Ocnnatl attorney) 
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Defense attorneys can also circumvent the system by going over the 

assistant's head to the chief prosecutor •. Although the option to approach the first 

assistant is available to attorneys, only two spoke of exerciSing it, and not with 

great Success. One enterprising attorney, however, who spoke of making such 

appeals indicated that they worked When a client had something to offer, such as 

information on another case or an ongoing investigation. Every client, however, is • 

not in a position to offer help to the prosecutor. From the comments of our 

respondents the accepted norm is for the argument to be left to the assistant 

prosecutor and, generally speaking, his good faith is expected. The terms offered 

by a prosecutor with more experience may be more credible but these must also 

receive approval. In practical terms, this results in a judge and defense attorney 

COoling their heels while the assistant argues - or waits to argue _ the case. 

Compounding the problems associated with a prosecutor's inability to seal 

deals is - at least to attorneys - the failure of the prosecutor's office to engage in 

early plea negotiations and the system by which assistants are aSSigned to courts. 

This and the inability of assistants to conclude negotiations sets the tone of the 

courtroom climate. With regard to plea bargaining, judges noted that most cases 

are settled on the date of trial and that prosecutorial policies are not solely to 

blame for delay. But some do charge that the system of aSSigning prosecutors _ 

which rotates them every two months - adds to delay because the person first 

assigned to a case will not necessarily be responsible for it at the time of trial. 

Describing the difficulties inherent in this system, a defense attorney said: 

If the prosecutor Is going to be there at the time of trial, he is more 
willing to try to work something out, so he doesn't have to do whatever 
preparation. they do. If ~hefile is going to be pushed on to somebody 
else, y~u r~ally almost have to wait until that other prosecuting 
attorney is in there. That prosecutor will reaUy have no idea of that 
case until ll1aybe a week before, unless you alert him of the case and 
teU him, 'These are the facts, can we work out this deal?' 
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To combat delays, the court adopted the Whittier system in 1981 which 

requires that preliminary hearings and grand jury sessions be held on the same day, 

thus saving thirty to sixty days of time.. Because this system affects the 

prosecutor's control over the disposition process, all were surprised that he 

accepted it. The explanation was that a promise of more office space - he was to 

get the freed grand jury room - was sufficient bait to lure him. At the time this 

study was completed, the new program had just begun. 

Relations among actors in Cincinnati are not solely affected by the policies 

of the prosecutors office. Another area in which values are not shared and where 

hard feelings are evident is the uoe of a visiting judge system which allows judges 

to reassign excess cases to judges with whom local attorneys are often unfamiliar. 

Since the daily use of this system increased from 1.9 visiting judges in 1973 to 4.3 

in 1979 (Hamilton County Annual Report, 1979), it has an important impact upon 

court operations, especially given the fact that visiting judges disposed of 432 

cases in 1978, of which 16% were jury trials and 60% were criminal matters. That 

it also has an impact upon relations is evident In attorneys' charges that judges 

used the system to suit their own predilections. Because they were caught in the 

middle, they objected to the practice. Most felt frustrated by a system over which 
>~. 

they had no control. To protest too loudly would risk offending judges in front of 

whom they would later have to appear. Thus they were left only to grin and bear 

up under a system which they believed to affect them adversely. So just as the 

policies of the prosecutor's office annoy some judges and attorneys, so does the use 
r 

of visiting judges raise the ire of attorneys and prosecutors whr) have little 

recourse but to accept a judge's decision to dispose of a case as he sees fit. Once 
41

, 

": 

again it is evident that particular parties wlll ut1lize the power a~{~ilable to them 
r;'I; 

to better their own situation even when it conflicts with the ease ~jith which others 

accomplish their work. 

144 

'..-,_ ............. ........-._ ............. --_._---------------

( 

I 
I 

I 

;1 
5 I 

I i 

In commenting upon the "culture" of the Cincinnati court, we must note a 

fair amount Clf discord. Rather than happy workers establishing procedures for the 

best of aU, we find a climate where combativeness is accepted, and often 

expected, in particular matters as a way of Hfe, thus leading to a perception that 

things take longer than they should. The chief prosecutor plays an important -- if 

not disproportionate - role in forging that climate. He is an adept politician and 

the manner in which he runs his office is further testament to his ability to exert 

effective control. Although relationships between the bar and prosecutor's office 

are Informal, the lack of discretion accorded assistants is often a bone of 

contention. For judges., it is a reminder of their lack of power vis-a-vis the 

prosecutor in particular instances. Rather than engage in confrontation, they 

utilize their own mechanisms to rectify decisions with which they disagree. The 

visiting jLldge system, however, also leads to harsh feelings. Thus, while cases are 

disposed in Cincinnati, their disposition does not reflect a universe of cordiality. 

Although judges are important personages, the prosecutor's practices suggest the 

expansion of his domain and his importance to perceptions of case processing time 

and relationships. 

Youngstown 

The climate in Youngstown is wholly different, reflecting a court where most 

of the major actors ~mow each other and know they will be working together 

throughout their professiona111ves. When one speaks of a court characterized by , 
common beliefs, Youngstown may be used as a prime example. As one attorney 

described it: 

In Chicago and New York you have suC;h big staffs and such big areas to 
cover that you may. have a case where you might meet that prosecutor 
one tIme in your entire career. In general law practice, you may see a 
lawyer onetime in your en'tire career. With the number of lawyers we 
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have here you're dealing constantly with the sam~ lawyers. So your 
word here 'is more important. You get to know ever)fbodY. In New York 
if you had a real estate deal, everything would have to be put if} escrow 
with the bank and everybody standing there to make sure they get the 
check when 'they have the deed. Here if 'a lawyer says to me, 'I have a 
check in my trust account,' I know, I don't have ~o have him put that 
check in escrow. I can just send the deed over with the secretary and 
she'll pick upa check. 

Although the chief prosecutor has a strong political base - having been in I.')ffice 

for thirteen years - the tenor of his office is more congenial, thus contributing to 

cordial 'relationships with the bench and bar. Attorneys in Youngstown, for 

example, did not voice personal complaints about the chief prosecutor or the 

operations of his office. The contrast with Cincinnati is instructive: 

Their attitudes have beenconstructive~ Now, when they get a case, ~ou 
go into ,<:=burt and you do battle':md as a rule~ there's no hard. feelmg 
afterwards. Somebody's got to wm, somebody's got to lose. Up mother 
areas their tactics are a little more underhanded. They're more 
batti~g average complex. They withhold. discovery informaj~ from 
you until 4 o'clock of the day before the trIal. As a rule, we don t have 
that around here. 

This prosecutor's office is able to get through all the ~aloney and to 
really com,e up with what the defendant may be found guilty of •. A~d I 
think the five or six attorneys .nere who do a great deal of cnm~na1 
work are' able to evaluate their . ,claim and they're able to determme, 
will my client be found guilty of anything and if they would be found 
guilty, what would they be guilty of. And. then, in. effect, the 
prosecutor and tb.e defense counsel really act a~ Judge. an.d Jury between 
themselves and say, 'Okay, if we went to tna1! this IS .what would 
normally happen, Therefore, I would pl~ad to this! assummg that you 
would not recommend the maximum.' Usually both Sides are able to. say, 
'Well, this is what is going to happen at the ;trial, prob~bly, so I'll either 
give you that, or maybe a little less, to avoid all the time an~ r~ take 
the following position on sentencing and why should we go to trIal. 

U' d d 'ury" The ability of the prosecutor and attorneys to act as JU ge an J 

indicates the decreased importance of the judge in criminal cases. While he retains 

the ability to scotch deals of which he disapproves, this is not a likely ?ccurrence, 
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given a desire to dispose of cases rapidly - encouraged by the Rules of 

Superintendence - and the greater familiarity of the attorneys with the case. 

Thus the relationships established between attorneys are important determinants of 

the ease with which cases are disposed. This ability also reflects a court where 

there are agreements about the worth of particular cases and the way work should 

be conducted. 

Informal relations permeate the court. While official policies in Cincinnati 

made discovery easily available, finding the prosecutor to obtain it was sometime$ 

more difficult. Since there are so few prosecutors in Youngstown finding them, 

although they too are allowed a private practice, does not seem to pose any 

problem for attorneys. The role allocated to assistants is a likely explanation of 

the good relations we have described. As the chief prosecutor describes it, the 

system is less hierarchical than the one in Cincinnati, allowing assistants more 

responsibility for cases. 

There is one ,assista~t assign~? to each trial court and they handle their 
ow~ ca~es. . At t:he tIme of f!lmg, they are aSSigned a court number and 
ordmanly that IS the court that it would remain with. The assistants 
are aware prior to the time that a ~ase goes to the grand jury which 
cases they are going to handle. We require them to evaluate these 
ca~es before they go to a grand jury so that we will have some idea 
which caSeS are reasonably winable or which cases should be dismissed 
~r wf)a~ever. One .of ~he assistants will handle the matter for the gtand 
Jury and the~ the mdlctmen.ts are brought in. If there is cmything to be 
done.the aSSl,stants are re9wred to make a written proposal to me which 
I revle~ ~nd approve or disapproye '~s to the dispositi~n, whether it goes 
to ,modlfymg the charge, or moddymg or recommending a sentence or 
whatever, which would be: the office position. ' 

I 

The propensity - o~.what one judge termed the desire _ of the prosecl,Jtor to 
. ,., '-

plea!bargain also marks a difference between Youngstown and Cincinnati, although 

in each instance the policies of the pro~ecutors' office are important determinants 

of court practkes~ As In Cincinnati, recommendations have to be approved by the 
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chief prosecutor, but the system is not as cumbersome - and is not charged with 

being as erratic - as the one there. The reputed desire of the prosecutor to 

dispose of cases through plea bargaining, is encouraged by relationships with the 

bar. Commenting upon his policies, the chief prosecutor said: 

Wher7 we have indicated that we would do a particular thing, we have 
done: It. We have moved ~eaven .and e:arth to do what we say we will do. 
We have mad: plea bargams which upon reflection we kind of regretted 
b.ecause of .things that. came t~ our at~~ntion or knowledge at a later 
tlm.e. That may happen from tIme to time. But we have attempted to 
delIver what we said we would. I think this office is deemed to be a 
very credibJe office from that standpoint. In a smaller county such as 
this, th~e assistant's office Js just down the hall. They go and talk with 
the assIstant. If they .aren't able to strike some kind of a bargain based 
upon what they t~nk is proper, the two of them (defense attorney and 
pro~ecutor) .w1l1 come.down to see me. We maintain an open door 
pol~cy. I th!nk that bemg available ai1d being willing to meet with the 
mdlvlduals mvolved probably makes for a little better feeling on the 
part of the defense counsel. 

Apart from the predilections of the chief prosecutor, another explanation for 

the propensity to plea bargain and swiftly dispose of cases may reside in the fiscal 

crisis affecting the county. While Youngstown does not have a public defender's 

office, it has a large number of indigent defendants. As in many other counties, 

these defendants are serviced through a system of assigned counsel. While the fees 

awarded in such a system are usuall~,' less than one would charge in private 

practice, the amount awarded in Youngstown poses a particular problem. While 

this study was being c.onducted, for example, suggestions were made that attorneys 

repr~sent three cases for ·the price of two. Needless to say, this met with some 

resistance. The county's fiscal problems took precedence, however, and attorneys 

are accepting cases at reduced rates. While everyone denies that the cause of 

justice is affected by these arrangements, it is clear that a financial motivation for 

quick disposition exists. Since the court Is generally grateful for attorneys' 

sacrlfices, there is no desire to hassle them or unnecess~~ily prolong their efforts. 
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Youngstown's fiscal crisis has also led the court to adopt administrative 

solutions to its problems. To insure that no courtroom sits empty once a judge has 

disposed of his daily calendar, the judges adopted a buddy system which allows 

judges with clear dockets to adopt cases from those confronted with multiple trials 

or lengthy pieces of business. That the county's economic predicament influences 

the solutions available to the court is evident in the remarks of the court 

administrator who laments a lack of funds: 

If I could afford it, my thought wa~ to have a visiting judge two weeks 
of very month •. Hard .to get a guy. It's really hard to get him. Besides 
that. f~r September tIll ~he end of the year, when the jurors start back 
up, I think I have $2,700 In my code for visiting judges - I can't keeo a 
guy too long. Because it's $100 a day. Plus expenses So we can't 
afford it. That's a money consideration. • ," 

Thus the economic status of a court fashions strategies which mayor may not be: in 

accord with the desires of particular parties, but which influences the strategies in 

which they are able to engage. In Cincinnati, for example, attorneys and 

prosecutors resent the presence of visiting judges, believing them to be a hindrance 

to justice. But while some judges are leery ;3.bout the practice, the Cincinnati 

court did not adopt collective administrative solutions, although some cases are 

occasionally exchanged. Thus, in contrasting Youngstown and Cincinnati, we 

contrast a court where administrative solutions are accepted and invoked with one 

where elements of professional administration are still retained. We also find that 

the model of close-knit consensus ridden workgroups is not necessarily general­

l.uble to all courts. In both sites, how~ver, it is apparent that the practices which 

do exist do not result from affected parties making equal contributions to the 

process. 
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Columbus 

While the courts in Columbus and Cincinnati are similarly sized, their 

practices and the relationships among actors are substantially different. Here too 

the practices of the prosecutor have an important impact, but different office 

policies have contributed to a better working environment. The current chief 

prosecutor has been there only a few years and only narrowly won the last election. 

In addition, prosecutors work full time and are not allowed to have private 

'11 This practices, although they are allowed to work on private matters such as WI S. 

policy marks Columbus from the other sites and indicates its commitment to 

modern administrative solutions. 

The discretion accorded assistant prosecutors contributes to a cordial work-

ing environment. Assigned to individual cases rather than particular courts, 

assistant prosecutors bargain directly with defense attorneys and judges, and are 

free to conclude agreements without the approval of their office. To insure that 

agreements do not diverge too much from accepted patterns, senior prosecutors 

review the files on particular types of cases to determine the strength of 'the case, 

including the credibility of witnesses. They then give the responsible assistant 

some indication of what is proper to offer or accept, althourh the assistant is not 

bound by these recommendations. Only in the most exceptional cases is It even 

conceived that the chief prosecutor might intervene. The difference: in control 

accorded prosecutors in Columbus is apparent in the following remarks: 

The fact in this offiice has always been, 'Look you graduated fron~ law 
school, you have got a license hanging on the w~ll, you are a lawYE:,r. If 
you are a lawyer and you can represent your clIent, go ou~ and dO.l\t. If 
you 'screw up, be rCi:ldy to take the consequenc~s. But 1.f we di(~ not 
trust you, then we would n9t hire )'ou.' .And I think that gives the ,starf 

, a great deat of elan, of dash. There 1S a sense of actually 'I. am .n 
ractice. This. is my case. Nobody will tell me what to ~ with this 

~aSe.' I have' never once" going on ni.ne years, had anyo~e 10 the front 
office come down and tell me you w111 take a plea .on this case, or I~OU 
will not take a plea on this ,ca.s(;:. I have ·had t~em discuss the case ';lth 
me but J have never had them tell me do this or do that. I ~ov. of 
prcisecutors In this office who clre still here who got called 10 on a 
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particularly sensitive case and been given a suggestion by the front 
office. They took the file and handed it to the person making the 
suggestion and said, 'You want to try the case? Here. You try the 
case. You make it your case.' And walk out. And the person who Is 
making the suggestion said 'Come back here, take your case and go do 
what you want.' That's fantastic. You don't have them always having 
to be second guessed or always having to run to Daddy, to say, 'can I go 
out and play?' 

Judges concur with this evaluation and it is clear that in Columbus, as in 

Youngstown, judges and attorneys do not have to await the chief prosecutor's 

benediction before concluding a case. One prOSeClJtor termed the system one of 

"controlled autonomy" and the comments of the following judge indicate this to be 

an accurate designation as well as an indicator of easy relationships. 

Oh, I think there's a very good relationShip with the prosecutor's office. 
I think it's traditional in this county for as long as I remember that 
there's always been a good relationship. 

Have you ever had someone from downstairs negate an agreement you 
struck with an attorney and with a prosecutor? 

Oh no. I think ,occasionally they do some checking when they're in 
. doubt as to, whether they should, do somethil"!g or whether they are on 
borderline grounds. They go down then. They have assistants who are 
at a higher level and they supervise the cases. , I don't think there's any 
higher authority. It's up to him ito decide whether this is near justice or 
not. After all, he's a lawyer, he';s a prosecutor. He's supposed to talk to 
the police officers involved. He's supposed to talk to the victim. And 
as long as he does this, he's pretty well supervised. 

Some attorneys complained,' however, that prosecutors are assigned cases only a 

few weeks before trial, thus complicating their ability to ascertain information or 

engage in early negotiations. But if the pressure to conclude cases corresponds 

with the nearness of trial, and if criminal cases are as easy to dispose as attorneys 

indicate, this type of assignment system probably does not interfere wfth expedi­

tious caSI~ dispositions. That it does not delet.eriously affect relationships with the 

bar Is evident In the following remarks by an attorney: 
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It's a very open relationsHp. The prosecutors are pretty professionaJ. 
They know what the rules of procedure are and abide by them. There's 
liberal discovery. They don't jod<ey around. They know what the 
attorney is entitled to and they give it to him. 

Another factor which differentiates Columbus Is the presence of a public 

defender system. Established in 1976, the office consists of thirty-nine attorneys, . 
of whom ten are assigned to criminal work in the court of common pleas. Since its 

inception, the public defender's office has come to represent the large bulk of 

criminal cases. Given the number of cases they handle, and the relationships they 

develop with the prosecutor's office, they are essential to understanding the 

climate of the court. Although public defenders are in a better structural position 

to go to trial -they are not paid by th\~ case, for example -- they are affected by 

the same pressures as other members of the court. An ever increasing caseload 

can reap havoc with even the most idealistic of defenders. Physical stamina alone 

dictates against trying a disproportionate number of cases, even if one believed 

they all warranted it. In addition, the public defender system was originally 

established to promote efficiency and economy. Reformers argued that as a dual 

agent of the client and the state, the office would exhibit a greater spirit of 

cooperation with the district attorney than would a privately retained attorney or 

one assigned to counsel. Supporters further maintained that such cooperation 

would reduce the frequency and duration of criminal procedings (see Barak, 1980; 

64). 

That this has been ,accomplished Is evident in research which concludes that 

defendants see little difference between their public defenders and the prosecutor 

(see Caspar, 1976; Carlin et aI, 1966; Blumberg, 1967; Sudnow, 1969; and Skolnick, 

1967 for a contrary view).As Levine (I 975) notes, although public defenders are 

sometimes not recognized as advocates by defendants, given that they are 

employed by the state, and often housed within the court, they are often more 
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willing to go to trial. Their clients, however, are less willing to trust them and 

plead guilty twice as often as defendants with retained counsel. Despite public 

defenders' knowledge of personalities, and policies, which are not generally 

available to attorneys who do less criminal work, or those who are not paid 

sufficiently to find out, research regarding case disposition methods is mixed (see 

Mather, 1979; Lehtinen & Smith, 1974; Greenwood, et al, 1976). That working 

closely together has cemented relations between prosecutors and public defenders 

in Coluu~aus, however, is apparent in the words of praise they sing for each other. 

It has been my experience, tttat there is a great deal of respect between 
the· Public Defender'S Office and our office as far as both seeking 
justke. bccasionally we have clashes of personality or opinions, but 
that is in any trial sjtuation. It would be highly unusual and unhealthy if 
you didn't. By and Jarge, I think this office supports the public 
defender'S function a.nd the way that they are functioning. I think they 
do an outstanding job in this countyln representing theilr clients. At 
times, I think they do a better job than the average member of the 
private bar. They don't playa lot of games with us;. we .do~'t playa lot 
of games with them. We know each other and I think 10 Its own way 
justice gets done, often in the cases, smoothly. 

The extent to which public defenders in Columbus share the administrative 

concerns of the prosecutor and court is evident in the following remarks: 

~~ ~----- - -~-~--. 

The court of common pleas has a very heavy case load. They're 
overwork¢d and it's constantly growing. This puts pressure on the 
judge~ and they want more judges. Judges nave longer administrative 
tails because you have to have a prosecutor working there and you have 
to have a bailiff, you have to have a court reporter, you have to have 
public defenders around for this judge •. And since we can't get the 
legislature'to give us that many more judges and it's so expensive, one 
of the things we . do is we start entering into more and more p~ea 
negotiations. So justice becomes quicker and you get less of a feelmg 
for justice, becau~e the plea bargaining becomes more and mor~ a p!lrt 
of t.he system -right now, about 9096 of our cases do not end 10 tnal. 
We dispOse of them in some other way. 
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Although a part of the system, public defenders realize the problems this creates. 

As one noted: 

It's a fact that most people were unrepresented in the past, or 
represented themselves. And they got a bad taste of the criminal 
just1ce system. Then they started with appointed counsel and then they 
decided that it would be cheaper to have public defenders do it. And 
that is mainly why we are around. And we do do it cheaply, but we now 
have introduced a whole new element to the criminal justice system, 
because now, we are part of the system with office space and 
investIgators. But we have a problem in that we're so much a part of 
the system now. We know the proCess; we go out drinking with the 
prosecutors, we know the judgesj we go out to a bridge club with the 
judge, or something. In fact, that does c;fetract from the adversary 
system a little bit. Maybe I have a distorted view but I don't think it's 
affected the system of justice here. I think people know their 
individual rules and fight for them and still like the fight. 

Whether these last remarks are true is a matter of some dispute. What is evident, 

however, is that the public defender's office has not disappointed its supporters, as 

interviews with courtroom actors indicate that public defenders are well integrated 

in the Columbus system. 

That complaints about heavy caseloads affecting practices are common in 

Columbus is testament to the failure of technology and values supporting it to 

resolve all problems. During the heyday of LEAA, Columbus was a model 

technological court and, as the following remarks indicate, took advantage of every 

possible program: 

I think we are probably more progre$sive than most places, especialJy 
fora ~airly conservative community. We have a central computer 
system that our court system runs on. The pel's and prosecutor's office 
are becoming computerized. We've also thought of new ways of 
handling cases and our prosec4tor has been very acti ve in getting LEAA 
grants so we have an In~ividual Criminal Unit, we have a Diversion 
Unit, we have a.Witness Assistance Unit. We have a Night Prosecutor's 
Unit in our city attorhey's office. Some of these have turned out to be 
very' EiuCcessful ancf they help qivert people from the criminal justice 
s~stem. There's a whole btIDch of people that come in and they go 
through all these elaborate processing steps and it gets down to the fact 
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that this guy is guil ty -- we knew he was guil ty when they arrested him. 
T~ey caught him stealing the stuff and now we have to go through all 
this cumbersome legal procedure. Now we're at the point of deciding 
what we're going to do with this guy. Maybe we could have decided 
that way at the beginning, rather than going through all this expense 
and rigamarole, and these are the types of things we need to look at. 
(Columbus prosecutor) 

In Cincinnati, the chief prosecutor termed such programs "a waste of 

taxpayers' money" and no effort was made to install them or to computerize the 

recordkeeping systems. To the extent that reception to such innovations indicates 

a willingness to change established systems in order to move cases more quick­

ly, court personnel in Columbus may be characterized as more forward-thinking. 

But while ,adopting the latest in court administration strategies may allow actors to 

feel good about their progress, such technology, coupled with vahJ(~s which support 

it, is not sufficient to change - or solve -court problems, many of which emanate 

from external factors over which courts have little control. 

Summary 

To say that courts differ and that these differences may be attributed to the 

policies of, and relationships among, local actors is true, but also truistic. 

A ttributing these differences to local cultures and shared values is no more 

enlightening. Knowing that there are a variety of cultures in the world, for 

example, and that people's Hfestyles vary because of them, does not explain why 

these variations exist. To understand them, we must delineate the components of 

the culture and relate them to the factors which help shape them. 

To the extent that local Jegal cultures - or workgroups - exist, they are not 

composed of undifferentiated masses of happy workers united in cQmmon desires 

and tasks. Given the increased importance of the prosecutor, the policies of the 

office and the predilections· of the chief ma~ have a disproportionate influence on 
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local practices. Especially where there is no public defender's office, leaving 

generally unorganized criminal lawyers, many of whom are court-appointed, to deal 

individually with local dictates, is that influence likely to be felt. 

The role of the prosecutor has expanded in all our sites but in onJy one are 

there complaints about the practices. As one component of the courtroom culture, 

however, the attitudes and practices adopted by the prosecutor's office have an 

effect on the climate of the court and the ease with which judges are able to 

compiy with administrative rules. When prosecutors prefer to plea bargain rather 

than try cases, as in Youngstown, quick dispositions are, at least, possible, 

especially when the criminal bar is small and participants know each other well. 

With a hierarchical system, where the chief prosecutor has a strong political base 

which he uses as a mandate to exert control, and prosecutors are allowed to have 

their own practices, moving cases can adversely affect relationships. In Cincin­

nati, as already noted, judges and attorneys must cool their heels while prosecutors 

check with their boss. In contrast, Columbus' system of "controlled autonomy", 

eliminates such delay and provides an atmosphere where -without the distraction 

of a private practice - prosecutors can spend more time on their cases. 

Those who have espoused notions of local legal culture tend to speak of it as 

an eternal feature, defining it in terms of attributes which are shared and passed 

on from one generation to the next. Bl..1t while cultural continuity exists, cultural 

attributes are not packaged goods which arrive unmolested for new generations. 

Cultures are influenced - and changed - by a variety of factors, all of which must 

be delineated if patterns are to be understood. A different prosecutor, as well as 

the election of judges who welcomed administrative responsibilities in Cincinnati, 

would probably have an important effect upon the local climate. The challenger in 

Columbus' last prosecutorlal election, for.' example, promised to abolish plea 

bargaining. Had he been elected one can· imagine a dramatic change in the 
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relationships and operations which mark the court. Additional funding in Youngs­

town would also probably lead to a system more dependent upon visiting judges, 

with some of the same problems manifested in Cincinnati, although the small size 

of the bar and court may negate them. Thus, when speaking of local cultures and 

workgroups, we must stress their fragility. While the structure upon which they 

aw based is not wholly precarious, it is tenuous. The arrival of different actors __ 

partil:ularly judges and prosecutors - with new agendas has the potential to affect 

estqblished practices. That the potential is not always realized - or that the 

newly arrived may choose, or prefer, to maintain the status quo - does not negate 

their potenLal to do otherwise. When the culture is challenged, however, those 

with something to lose do not sit by idly. They adopt strategies which allow them 

to cope with, or negate, the latest mandates. The problem with prevailing theories 

about courtroom activity is that they conclude - on the basis of cases being 

processed and people working together - that it is shared values which allow them 

to fulfill the requirements of ~heir job. Although courts are not characterized by a 

rigid hierarchy, and individuals appear to work together for a final goal, all are not 

equal partners to the process (Sheskin, 1981:8.5). 

While researchers agree that relationships among actors influence production 

and \)utput, more attention must be paid to the mechanisms through which these 

are mediated. Before seizing upon local legal culture as a general explanatory 

tool, the elements of which it is composed and the interaction between them must 

be described in greater -detail, indicating the reasons for similarities and diver­

gencie:s both between and within courts. Some of the critical diff"erences between 

courts, for example, may be structural and attitudinal, such as those which 

distinguished pre-rule Cincinnati from the other two courts. Other differences 

may be related to individual predilections and professional sodalization. Before 

concluding that internal cultures are resJX?nslble for differences among courts, 

157 ~·'riI.tl ________ \ ____________________________________ ~ ........ __ --L _________ ~~_ 



attention must also be paid to economic and demographic factors. Work arrange­

ments in Youngstown, for example, probably have more to do with the county's 

fiscal crisis than they do with the predilections of courtroom actors. As the Rules 

of Superintendence themselves indicate, courtroom actors are no longer able to 

fully define the conditions and parameters of their work. Particular conditions 

outside the courtroom may thus have great impact upon what goes on within. 
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CHAPTER TEN 

J 

tHE EFFECTS OF THE RULES 

ON CASE PROCESSING TIME 

The explicit goal of the Rules of Superintendence was to reduce delay by 

providing Jiudges incentives to hasten the disposition of criminal cases. There is 

little question but that the rules were actually implemented. Individual calendars 

were adopted. Administrative judges were elected. Monthly reports were filed. 

But whether the Rules of Superintendence succeeded in reducing delay remains to 

be examined. 

"Delay" is an elusive concept. All cases take time to process, but some take 

more time than others. "Delay" refers to the time required to dispose of a case in 

excess of what an observer believes the case ought to require. Consequently, 

"delay" is a value-laden concept, for what is "acceptable" varies with the observer, 

local custom a.nd convention. By contrast, "case processing time" (CPT) is a more 

objective and easily operationalized concept. Although observers might differ 

whether given cases suffered "delay,n they can agree on how many days it took to 

process those cases. Consequently, when we speak of measuring the rules' ability 

to reduce delay, we actually mean we will assess their impact on case processing 

time (sea Luskin, 1978; Neubauer et al., 1981; Church et al., 1978). 

1.1 critically examining the problems of Ohio's courts, Chapter Two contended 

that there was a material basis to the perception of rising caseloads and backlogs. 

Similarly, case file data suggest that Ohio courts faced increasing case processing 

times. Figure 10-1 presents medIan and mean case processing times for our three 

sites for the years 1967, 1969. 1972, 1974, and 1.977. A comparison of means and 
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Year 

1967 

1969 

1972 

1974 

1977' 

Cincinnati 

Median Mean 

99.5 116.4 

86.5 11.3.1 

88.0 132 • .5 

51.8 69.9 

59.8 78.1 

Figure 10-1 

CASE PROCESSING TIME IN DAYS 

Columbus 

S.D. Median Mean S.D. 

11.3.7 7.3.0 1.38.4 168 • .3 

112.1 119.5 180.4 208.7 

15.5.4 89.0 112.6 104.0 

70.4 52.6 82.0 157.4 

82.7 NA NA NA 
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Youngstown 

Median Mean S.D. 

8.3.7 12.3.4 144.6 

5.3.5 124.8 186.3 

31.0 62.8 89.3 

24.5 73.1 170.3 

,35.0 74.9 104.2 
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medians indicates the extent to which ttw! delay problem reflected difficulties in 

processing many cases Cindici'%ted by a high median) or difficulties in processing a 

small number of cases which require long periods of time to process (indicated by a 

larger mean than median and a large standard deviation). 

Pre-rules case processing times varied across the three courts we studied. In 

1967, Columbus experienced the lowest median CPT (73.0), but the highest mean 

(138.4), suggesting it had the least problem of the three C('urts with standard cases, 

but that it ha.d the greatest problem with difficult cases. By 1969, Columbus had 

by far the largest median (119.5) and mean (180.4) CPT's. In contrast, Youngs­

town's median CPT decreased from 83.7 days in 1967 to 53.5 days in 1969, 

indicating that normal cases were being processed more quickJy than before. 

Youngstown's mean CPT, however, ihcreased slightly from 123.4 in 1967 to 124.8 

days in 1969, suggesting that certain cases were taking longer than before. In 

Cincinnati, mean and median case processing times actually decreased from 1967 

to 1969, but only slightly. Cil'lcinnati's mean CPT's for 1967 and 1969 were the 

lowest of the three courts, though its median CPT was the highest in 1967. Thus, 

while Cincitmati's COurt was not the fastest, it had the least difficulty with 

problem cas~s. 

Judges' and attorneys' perceptions of pre-rule deJay problems PQtallel these 

data. Columbus actors perceived delay to be a problem. Youngstown actors 
" 

disagreed about the presence of a delay problem, reflecting the discrepency 

between the bulk of caSes which did not present problems and the smaller group of 

cases which did. F~r example, one Youngstown judge maintainerl that Mahoning 

County had not had a' delay probJem prior to the rules. 

It was O'Neii1l's belf~, I think, that simply establiShing the system ~nd 
,getting i.t'~I~rerway wQuld Nlve a~1 effect upon the workloads of our 
courts. rt'j;ti they would help sorttH~ of the Jaggards to spur on, and so 
on. I thin~ it wa:1 directed princi/~ally to Cuyahoga County and maybe 
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to Trumbull next door to us, and, at the time, I don't think Mahoning 
County needed it, but we got it. Our (jocket, in spite of the deluge of 
cases here recently, is still in not that bad of shape. The system of 
assignment that we had at that time was working perfectly well a 

An attornt;.y disagreed with this perceptionr claiming that Youngstown had a serious 

problem: 

rve been to a number of other counties in Ohio and it seems that most 
of the courts were bogged down. Ours was not an exception. In fact, 
we had a serious probJem of a backlog of cases. But it seems as though 
we were not unique in the fact that we were behind, although we 
appeared to be behind more than necessary. 

Cincinnati judges, however, denied that their court suffered from delay prior to the 

rules. 

We in Hamilton County, at least at the time that the rules came into 
ef;ect, were not that far behind and we were way ahead of most other 
jurisdictions. Naturally, you can always rind an extreme example of 
something, but I would say on the average, that most people were being 
tried within three to seven months after the time of their arrests, 
which is basically all right. 

I don't think it's true we had a delay problem. In some counties, that 
.' very well might have been trtie •. In this county, we felt we were doing 
pretty well and wanted t~ keep aoing it the way we were. We didn't 
have near the backlog we have now. We weren't moving criminal cases 
as fast as the Supreme Court wanted them moved but we were moving 
civil cases much better than we are now. 

Whether these courts' case disposition times were "excessive" can be assessed 

by comparison with CPT's for a range of other courts. Such data were compiled for 

twenty-one courts by Church et ale (1978). Their median CPT's are presented in 

Figure 10-2, along with median CPT's from our three sites. All three of these Ohio 
" 

courts fall in Church's lov;er two groups, ~uggesting that they experienced 
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Figure 10-2 

A COMPARISON OF IN DAYS COURT PROCESSING TIMES 

Median CPT 

Wayne County, Mi. 33 

San Diego, Ca. 45 

A tlanta, Ga. 45 

New Orleans, La. 50 

Portland, Or. 51 

Seattle, Wa. 56 

Pittsburgh, Pa. 58 

Oakland, Ca. 58 

Minneapolis, Mn. 60 

St. Paul, Mn. 69 

Cleveland, Oh. 71 

YOUNGSTOWN 76 

Pontiac, Mi. 78 

Miami, Fl. 81 

CINCINNATI 93 

Phoenix, Az. 98 

Ft. Lauderdale, Fl. 99 

Houston, Tx. 99 

Newark, N.J. 99 

Dallas, Tx. 102 

COLUMBUS 115 

Philadelphia, P'a. 119 

Boston, Ma. 281 

Bronx County, N.Y. 328 
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relatively excessive CPT's. It should be noted that the Church data are from 1976, 

while the data from our sites represent me'dian CPT's for the pre-rules period. This 

suggests that Figure 10-2 understates the problems of the Ohio courts, assuming 

that most of the other courts' CPT's would have been lower if measured in the late 

sixties. 

The Rules of Superintendence appear to have significantly reduced mean and 

median CPT's in Youngstown and Columbus, but to have increased mean CPT in 

Cincinnati. In Youngstown, both the median and mean CPT's in 1972 were half 

what they were in 1969. In Columbus the median CPT for 1972 dropped over 30 

days from 1969, while mean CPT fell 60 days. Cases were treated more uniformly, 

as the standard deviation halved. In marked contrast to the other sites, mean CPT 

in Cincinnati rose nearly 20 days to 132.5. Nevertheless, median CPT remained 

relatively constant, suggesting that the rules caused long cases to take even longer. 

The Speedy Trial Statute appears to have reduced CPT in Cincinnati, for 

median CPT in 1974 fell 36 days from what it had been in 1972, while mean CPT 

was nearly half what it was in 1972. Cases also appear to have been treated more 

uniformly, for the standard deviation also was halved. CPT's rose imperceptibly in 

1972. In Columbus, median and mean CPT's fell even further in 1974, as the 

median dropped another 26 days and the mean another 41 days. Thus, in Columbus 

both the rules and the statute appear to have reduced CPT. In Youngstown, 

however, the statute's effects are ambiguous. In 1974, median CPT dropped seven 

days, but mean CPT increased ten days. By 1977, mean CPT stabilized at 74.9 

days, median CPT rose nearly ten days to 35. Overall, the statute appears not to 

have reduced CPT in Youngstown. 

Collapsing the data into three time periods - one before the innovations, one 

after the Rules of Superintendence became effective, and the third after the rules 

and Speedy Trial Statute both became effective - gives a broader overview. 
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PRE-RULES 
PRE-STATUTE 

POST-RULES 
PRE-STATUTE 

POST-RULES 
POST-STATUTE 

Cincinnati 

Figure 10-3 

CASE PROCESSING TIME 

(in days) 

Columbus 

X=1l4.9· s.d.~=1l2.B· )(=162.3BO s.d.=193.3· 
median=92.B medi an=llS.O· 

%) lBO.days=13.7 % > lBO days=34.1 

-
X=132.f' s.d.=lSS.4 X=112.6 s.d.=103.2 
med i an=Bb • O· median=.:%l.O 

; 

%) 1BO=23.0 % > 1BO=18.2 

X=73.B s.d.=76.E X=Bl.6 s.d.=156.5 
median=SS.4 '. median=52.3 .. 

" 

%) 180=6.2 % > 180=2.5 

. , 
-, ,-_.,- ....... _,---" 

=-

Youngstown 

)(=124.0 s.d.=16S.S 
median=76.1' 

% > 1BO days=21.1 

X=62.7 s .d.=B9. 3' 

m~~dian=31.0( . 

%) 180=8.4 

X=74.014 s.d.=140.6 
median=2B.2:. 

%> 180=7.6 

I. 
:1 
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Figure 10-3 indicates that median case disposition times decreased with the 

introduction of each innovation in all three courts, though mean CPT increased 

with the introduction of the rules In Cincinnati and the statute in Youngstown. 

Figure 10-3 also indicates the percentage of criminal cases which exceeded the 180 

day limit fixed by the rules. When the rules were introduced to Columbus and 

Youngstown, the proportion of cases exceeding 180 days dropped precipitiously. In 

Cincinnnati, however, the percentage of cases exceeding the 180 day limit 

increased significantly with the rules, from 13.796 before the rules to 23.0% after 

them. 

The Causes of Case Processing Timt: 

Many factors contribute to the time required to process a case: the mode of 

disposition, the extent of motions filings, the number of continuances granted, the 

type and number of charges filed, the numher of defendants, the defendant's 

custody status, the type of attorney retained, and the court's caseload (Neubauer et 

al., 1981; Church et al., 1978). Before defining a mathematical model of case 

processing time which allows such variables to be controlled in measuring the 

. impact of the rules and statute, it is useful to examine the role of each of these 

factors over time. 

Trials take longer than guilty pleas for a variety of reasons. Attorneys and 

prosecutors require more time to prepare their cases. Witnesses are often deposed, 

evidence is examined, and strategy is determined. Witnesses must be notified, and 

their schedules coordinated with those of judge, prosecutor, and defense counsel. 

(Neubauer et al., 1980; Nimmer, 1978; Rhodes, 1978; Wice, 1978). FiglJre 10-4 

indicates the changes in mode of disposition across time for our three sites. 

Neither Columbus nor Youngstown experienced increases in gUilty plea;s or de­

creases in trial rates between 1967 and 1977. In Cincinnati, however, the tlrial rate 
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Year Trial 

1967 3396 

1969 2896 

1972 21% 

1974 2696 

1977 1896 

Year 

1967 

1969 

1972 

1974 

1977 

-. ~ q 

Figure 10-4 . 

!AODE OF DISPOSITION 

Cincinnati Columbus Youngstown -
Guilty Guilty Guilty Plea Dismissed Trial Plea Dismissed Trial PJe~ Dismissed -
57% 1096 996 74% 1796 996 7496 17% 

6396 996 1396 6596 2296 1296 6496 24% 

63%. 1696 1196 71% 1896 5% 7896 17% 

67% 796 596 6896 27% 496 8296 14% 

7596 796 NA NA NA .5% 7596 2096 

Figure 10-5 

MEAN NUMBER OF MOTIONS PER CASE 

Cincinnati Columbus Youngstown \ 
.\ 

X S.D. X S.D. X S.D. 

.1.22 1.77 .41 .83 .30 .64 

1.02 1.43 .56 1.04 .37 .75 

• .51 1.04 .56 .92 .22 .53 

1.01 1.57 1.18 1.49 .20 .53 

.96 1..12 NA NA .41 .75 
i' 
F 
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fell from 3396 in 1967 to 1896 in 1977, while the guilty plea rate rose from 5796 to 

7596. 

Motions also contribute to case processing time. Motions require supporting 

and answering briefs to be researched and filed. Judges must consider them, and 

sometimes hear oral &-guments before ruling on them. Because motions take time 

to resolve, they can be used as delayin.e. tactics by both sides. The mean number (of 

motions per case is presented in Figure 10.,5. Prior to the adoption of the rule!s, 

more motions were made in Cincinnati than in the other two courts. In 1972, under 

the rules, the mean number of motions per case in Cincinnati fell to the same level 

as Columbus, but remained at more than twice the Youngstown level. After the 

Speedy Trial Statute became effective in 1973, thf! mean number of motions per 

case doubled ~.j the two larger courts, but remained stable 4n Youngstown. 

The most common delaying tactic wielded by defense attorneys is the 

continuance. Continuances are requested, and granted, for reasons ranging from 

scheduling conflicts to the necessity for additional preparation. As reported in 

Figure 10-6, the mean number of continuances granted per case dropped signifi­

cantly in Cincinnati from 1969 to 1972, when the rules became effective •. By 

contrast, virtually no continuances were granted in Youngstown at any time. In 

Columbus, the mean number of continuances per case rose from .05 in 1969 to .19 

In 1972 and .35 in 1974 •. 

Retained attorneys are thought to handle cases more slowly than court­

appointed counsel or public defenders. Private attorneys are paid by their clients, 

who often need time to collect payment. Because many defendants are disinclined 

to pay after their cases have been resolved, retained attorneys are induced to 

prolong cases until payment has been received (Neubauer et al., 1981; Blumberg, 

1967; Heumann, 1978; Nardulli, 1978). The distribution of private and public 

counsel is presented in Figure 10-7. Betweel) 1967 and 1977, the proportion of 
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Year 

1967 

1969 

1972 

1974 

1977 

Year 

1967 

1969 

1972 

1974 

1977 
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Figure 10-6 

Cincinnati Columbus Youngstown 

X S.D. X S.D. X S.D .. 

.37 .70 .15 .45 .01 .08 

.51 .79 .05 .27 .01 .09 

.06 .26 .19 .45 ~02 .14· 

.11 .36 .35 .69 .00 .00 

.07 .33 NA NA .05 .21 

"" 

Figure 10-7 

TYPE OF COUNSEL 

Cincinnati Columbus Y oungstc,wn 

Private Public Private Public Private Public --
41.8% 58.296 23.196 76.996 50.0% 50.096 

41.696 58.496 53.7% 46.396 50.0% 50.096 

38.196 61.996 56.496 43.696 52.196 47.9% 

45.296 '4.896 59.196 40.996 58.2 41.8 

31.796 68.396 NA NA 76.596 23.596 
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defendants represented by public counsel grew some ten percent. The other two 

courts, however, E:'xperienced the opposite trend. In Columbus, the proportion of 

defendants retaining private cO,unset more than doubled between 1967 and 1971f. In 

Youngstown, the proportion of privately retained counsel rose from one in every 

two cases in 1967 to tw~') in every three in 1977. 

Custody status also contributes to case disposition time (Nimmer, 1978; 

Nardulli, 1978; Neubauer et al., 1981; Rossett and Cressey, 1976; Casper, 1972). 

Jailed defendants are thought to seek speedier dispositions in the hope of reducing 

jail time. Figurel0-8 presents the custody status of criminal defendants across 

time for our three courts. 

Caseloads and delay traditionally have been linked, although this view has 

been challenged (Church et al., 1978). Large caseloacls have been thought to create 

long queues which delay the disposition of cases scheduled at the end of the queue. 

"Annual monthly criminal caseloads are presented in Figure 10-9. Caseloacls grew 

steadily in all three courts. 

Complicating the processing of any case is the numb~r of defendants charged. 

Multiple defendants exacerbate scheduling and coordination problems, and compli­

cate the strategic decisions of both defense and prosecution (Neubauer et al., 1981; 

Wice, 1978). The number of charges filed against a defendant similarly compli­

cates cases. Finally, type of charge also can affect case processing time. 

Different char ge types could be characterized by different patterns of case 

processing, each with a corresponding "normal" processing time (Neubauer et al., 

1981). 

A Multivariate Analysis of Case Processing Time 

After surveying the variables of case processing time, we now turn to a 

multivariate mathematical model of case processing times. This model assesses 

:l70 

if 
;1 

:f 

I , 

1967 

1969 

1972 

1974 

1977 

( 

; rprrrn"'-o 

Figure 10-8 

CUSTODY STATUS 

% Incarcerated 

Year Cincinnati Columbus 

1967 19.596 33.896 

1969 38.296 29.196 

1972 36.596 21.996 

1974 52.796 14.596 

1977 37.396 NA 

Figure 10-9 

CRIMINAL CASELOADS 

Cincinnati Columbus 

Arraignments Arr. per Judge Arraignments ~rr. per Judge 

1983 165 1237 124 

2002 167 1694 16,9 
~,. 

2887 262 2107 
',:-. 

211 

3168 264 2520 252 

2887 241 .32.32 269 
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Youngstown 

35.996 

41.996 

36.896 

43.996 

22.996 

Youngstown 

Arraignments Arr. 2er Judge 

.349 70 

468 117 

476 119 

65.5 164 

685 171 
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the direct effect of each control and independent variable on case processing time, 

the model's dependent variable. The model can be stated mathematically in the 

following way: 

In this equation, b
l 

through b
I7 

are the coefficients determined through the use of 

ordinary squares multiple regression, and Xl through x17 are the model's variables. 

They are measured as follows: 

Y= the number of days between the case's arraignment and disposition (CPT); 

Xl through x
7 

are case types, scored as "1" if the appropriate type, and "0" if 

not; 

X8= the number of defendants; 

x9= the number of charges; 

X
lO

= the number of continuances; 

X 11= the number of motions; 

x
I2

= type of counsel, scored Ill" if a private attorney and "0" if not; 

x13= mode of disposition, scored "l" if by trial and "0" if not; 

x
14

= custody status, ecored "I" if in custody and "0" if not; 

x
1

.5= caseload for the month.in which the case was arraigned; 

x
16

= the Rules of Superintendence, scored "I" if they were in effect at the 
" 1, 

time of the ca~e, and "0" if not;'and 

x
17

= the Speedy Trlal Jtatute, scored "1" if it was in effect at the time of 

the case, and "0" if not. 
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Ordinary squares multiple /'~egression provides several analytically important 

statistics. The unstandardized coefficient, or "B", indicates how many days the 

associated variable increase~or Cfe:2reases case processing time. For example, if 

the B for the rules variable is -45 • .5, then we would know that the rules decreased 

CPT forty-five and one-half days. The second important statistic is the standard­

ized coefficient, or "Beta", which indicates the relative import.ance of each 

variable's contribution to CPT. for both B's and Beta's, a negative value indicates 

that the associated variable decreased CPT. The third important statistic is the 

significan~, which varies from .00 to 1.00. Signifi~;ance indicates the probability 

that 1he relationship between the associated variable and CPT is due to chance, 

For example, a significance of .0.5 means that there is a ,~ probability the 

relationsihp 1& due to chance, while a significance of .25 means that there is a 25% 

probability that it is due to chance. Generally, a statistical relationship is 

considered "significant" if its significance .is .0.5 or less. The final statistic we 

report is R2, which indicates the proportllon of the variation in the dependent 

variable which the independent variables collectively explain. For example, if 

R 2=.30, then the independer·,t variables collectively explain 30% of the variation in 

CPT. R 21s used to assess how well a model "fits" thf! ac%ual data. 
./ " 

We have appFed our model of case processing time to each of our three 

courts separately because, on the basis of theory, (Church et al., 1978, Neubauer et 

al., 1981 and our qualitative research), we e>cpected to find differences between the 

sites. Beyond this, we have combined the data from the three courts in a single 

sample to measure the overall impact of the rules. The data consist· of 2,267 cases 

randomly drawn from general jurisdiction criminal docket books: 892 in Cincinnati, 

647 in Columbus, and 728 in Youngstown (see Appendix qne). 

173 



\' ! 

Case Processing Time in Cincinnati 

As reported in Figure 10-10, six variables effected CPT in Cincinnati: the 

number of continuances granted (Beta=.13), the number of motions (Beta=.41), 

whether the case went to trial (Beta=.07), the custody status of defendants 
, , 

(Beta=.09), the Rules of Superintendence (Beta=.33)~ and the Speedy Trial Statute 

(Bet8l=.-.3I). 

Both the. number of continuances and the number of motions increased CPT. 

Each additional motion added twenty-eight days to a case, while each continuance 

added about twenty-five days. Cc· 1parison of their associated Betas indicates that 

motions (Beta=.4I) were relatively more important than continuanc~s (Beta =.13) in 

the determination of CPT. The strong impact of motions upon CPT was noted by 

many judges and attorneys who complained that the U.S. Supreme Court's expan-

sien of criminal defendants' rights, attorneys' fears of malpractice suits, and 

judges' fears of reversal have forced judges to allocate more time to deal with 

motions properly. 

Cincinnati was the only court where going to trial significantly increased 

CPT. Even so, the effect was relatively small, for going to trial added 17 days to 

the length of a case. Moreover, the relative importance of trials' importance in 

determining the length of a case (Beta=.07) was less than that of the rules (.33), the 

statute (-.32), number of continuances (.13) or motions (.41), and of custody status 

(.09). Incarcerated defendants faced shorter CPT's than those not in custody, theAr 

cases being disposed about 19 days before those of unincarcerated defendants. 

F-ules. In Cincinnati, the rules increased case processing time by over 69 days, the 

exact opposite of their intended effect. Studies of planned change in courts and 

other organizations suggest an explanation. incremental changes are generally 

thought to be more likely to achieve their goals than comprehensive changes 

(Nimmer, 1978; Ryan et al., 1981). Change efforts which build upon existing 

.. ", f 
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Figure 10-10 

EFFECTS ON CASE PROCESSING TIME: CINCINNATI 

Variable 

Case Type 

Assault 

Rape 

CCW 

Robbery 

Drugs 

Homicide 

The!t 

Complexity 

No. Defendants 

No. Charges 

No. Continuances 

No. Motions 

Type of Counsel 

Trial 

Custody Status 

Caseload 

Rules 

Speedy Trial Statute 

..,,,,2 - 30 
b'>CIo -. 

B -

16.8 

9.2 

- 8.1 

-14.0 

9.2 

2.6 

- 5.3 

- 8.1 

.5 

24.6* 

28.4* 

6.4 

!7.0* 

-19.0* 

- 0.0 
69.4* 

-63.3* 

* Significant at the .05 level. 
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Beta 

.04 .20 

.01 .68 

.02 .56 
-.04 .28 
.03 .42 
.01 .88 
.03 .52 

-.03 .31 
.01 .93 

.13* .00 

.41* .00 

.03 .34· 

.07* .02 

-.09* .04 

-.16 .27 

.33* .02 

-.31* .00 



relationships do not threaten the distribution of values and power which those 

relationships embody, and thus are more likely to be accepted on their merits. If 

those affected by change efforts participate in theIr development, the chances for 

acceptance supposedly are enhanced. On the other hand, absent a consensus that 

the system is dysfunctional, changes which drastically alter it threaten the 

interests it embodies, thereby pressing those threatened into noncompliance or 

resistance. Though participation has been heralded as an effective method of 

reducing resistance, it has not proven to be a panacea (see, generally, Hage and 

Aiken i 1970; Nimmer, 1978; Grau, 1981). 

Prior to the Rules of Superintendence, Cincinnati's common pleas court was 

characterized by rampant judge-shopping, which many Cincinnati judges recalled 

favorably, even though it was one of the evils the rules sought to banish (see 

Chapter Eight). The old system allowed attorneys to control the pace of 

litigation, never forcing judges to become "kindergarten teachers" as one judge put 

it. Judges simply were ~mpartial arbiters. Work was more relaxed, as the chief 

justice was not looking over judgesl shoulders to make sure reports were filed and 

dockets cleared. And Cincinnati judges believed they processed their pre-rule 

cases as expeditiously as anyone. In fact, they did process their cases more quickly 

(X:114 days) than the courts in Youngstown (X:124 days) or Columbus, (X:162 

days). 

The rules posed a direct threat to these practices. The individual calendar 

was mandated, curtailing judge-shopping, attorney control of the docket, and the 

judges' role as imp1,uotial arbiter and law-applier. This comfortable system was to 

be replaced with one where the judge became an administrator and case-expedi tor 

forced to report "mere numbers" of cases to the Supreme Court (see Chapter 

Seven). Many judges resented this. Their bitterness was intensified because the 

underlying premise ~f the rules -- that delay was a serious problem - was less true 

in Cincinnati than in Columbus and Youngstown. 
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Nevertheless although the ul " 
, r es dIrectly increased CPT, they may have· 

decreased it indirectlr by reducing the nurnber of continuances granted. 
As Figure 

10-6 indicates the mean be " 
"' num r of continuances granted per case fell precipi-

tously wIth the rules in 1972, and remained low thereafter. The rules also appear 

to have indirectly decreased CPT by loweri the 
ng mean number of motions per case 

(see Figure 10-.5). 

.~eedr Trial Statute. Unl"k he 
1 e t rules, the Speedy Trial Statute directly decreased 

case processing time by s 63 d ( 
orne ays see Figure 10-10). In fact, the statutes 

decreased CPT nearly the 
same amount the rules increased it (69 days). Judges and 

attorneys attributed the statute's succcess to its stringent sanction _ dismissal 

This sanction posed at" " • 
s rong incentive to comply for both J"udges d an prosecutors, 

for failure to comply m" ht 
" " 19 prove embarrassing by forcing them to free supposed 

cnmmals. As one attorney explained: 

I suppose you'd have to say the S d " 
the sanction is so great. In other pee J Tr~al "Statu~e is the reason that 
.have it appear in the a . . . wor s, t e Judge Just doesn't want to 
dIsmissed because his fri~rw!~~;t J:ft3oet'hetht~ accused rapist, had to be 

n Ime allowed by law. 

To move cases more quickl C"' " " 
y, mClnnatl Judges liberally resorted to v" "t" "d 

151 109 JU ges, 

(see Chapter Eleven), and instituted individual case fHe systems indicating the 

disposi ti on dates for each case. Whil h 
e t e statute directly decreased CPT, it 

appears to have increased CPT indirectly 
by increaSing the mean number of 

motions filed per case (see Figure 10-.5). 

pase Proc~ssing Time in Columbus 

No less than seven iactors 
significantly effected case processing times in 

two case types (robbery ~d drugs cases), the number of motions filed 
Columbus: 

177 

~!I-------------------------.---------------------------------~~~-~~~-~----~-~ 

I 

-J 



II' 

(Beta= • .32), custody status (Beta=.28), caseload (Beta=.ll), the ('ules (Beta=-.24), 

and the Speedy Trial Statute (Beta=-.lS). Robbery cases (Beta=.l.5) took nearly 

eighty-eight days longer than other cases, while drug cases (Beta=.ll) lasted 48.4 

days longer than the norm (see Figure 10-11). 

As in Cincinnati, there was a stroilg relationship between the number of 

motions filed and CPT. In Columbus, each additional motion added forty-two days 

to the length of the case. The number of motions represented the most important 

cause of CPT in Columbus (Beta= • .32). Custody status also exerted a relatively 

important effect on CPT (Beta=-.28). Incarcerated defendants' cases were disposed 

99.4 days sooner than those of unincarcerated defendants. 

~. The Rules of Superintendence reduced case processing time in Columbus 

seventy-five days per case. This reduction is attribr-table to the docket conscious­

ness inspired by the individual calendar, the reporting system, and the "Golden 

Gavel" awards (see Chapter Five). One indication of the docket consciousness of 

Columbus judges was their adoption of an individual calendar a year before the 

supreme court mandated it. Columbus judges were worried about their dockets and 

viewed individual docket responsibility as a possible solution even prior to the 

rules. Their docket consciousness is further ~videnced by the relationship between 

CPT and caseload.. As the court's caseload increased, cases were processed more 

quickly (B=-.004, Beta=-.ll), suggesting that judges speeded case processing in 

response to caseloac! pressures. 

Judg~s, attorneys, and court personnel agreed that Columbus judges were 

docket conscious. According to one court official, Columbus judges strove to 

comply with the r~'Ss' time frames. He depicted them as hard workers who liked 

to clear their dock~ts, and then take on more cases. He explained that judges with 

empty dockets actually asked whether the assignment office was keeping them up 

to date. Attorneys corroborated this image: 
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Figure 10-11 

EFFECTS ON CASE PROCESSING TIME: COLUMBUS 

Variable B Beta 2!&.. 

Case Type 

Assault 20 • .3 .03 .57 

Rape 16.5 .01 .78 

CCW 5.5 .01 .87 

Robbery 87.9* .1.5* '.00 

Drugs 48.4* .11* .04 

Homicide 48.7 .04 • .38 

Theft 20.4 .01' .26 

Complexity 

No. Defendants 9.4 .02 .56 

No. Charges 21.4 .04 .36 

No. Continuances -25.5 -.08 .08 

No. Motions 41.9* • .32* .00 

Type of Counsel 16.4 .05 .26 

. Trial -21.1 -.04 • .34 

Custody Status -99.4 -.28* .00 

Caseload - 0.0* -.11* .01 

Rules -75.0* -.24* .00 

Speedy Trial Statute -60.0* -.18* .00 

R2 = .24 

* Significant at the .05 level 
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, h d ket is their concern. I 
I think that they all feel that mov1Og ~o~ln OCt he docket than others. 
think some are ~ore concerne~ ~bo~~ving th~ docket is an end itself. 
More concerned 10 the sense t ~ th(!> docket but only as a means to 
Others are concerned about movmg . -
an end. 

, -! S e press right along, I should say. 
Some push rIght cuong. 0': t this court disappears at 2:30 have a sense that as a co r 
afternoon. 

I don~t 
in the 

, f h' 'x month limitation. It's not that 
All the judges are consCl°ulu~ ~ ~~~:ssed but all of them want a gc)od it's a rule that a case wo 
record for the disposal cases. 

• L_ plained J'udge:s paid too little attention to administration Even one Judge WIIV com 

, 'd th docket because of the rUles. admitted that more attention was bemg pal to e . 

" h .). I there is s()me attention given 
Well, it's true, th~t 10 spIte ~;h ~~PO~~~g is aCCUrc.lte. Ther~ is ~ome 
to the docket now •. Some 0 e e that you can give! to that ruce Judge re and there IS some excus . 
i~ess=~ n~ to the lawyer if he wants a contlnUanCE~. 

l'ncreased docket consciousness was reflected in new Columbus judges' 

practices they adopted in response to the rules. They modified the mandated 

" " which allowed them to transfer individual calendar by instituting a buddy system 

cases to judges whose courtrooms had cleared for the day. Judges also delegated. 

record keeping responsibilities to their 

statistics and case status with the judges. 

bailiffs, who in turn reviewed docket 

In Columbus, the Speedy Trial Statute reduced case Speedy Trial Statute. 

statute achieved this by further increasing processing time some 60 days~ The . 

awareness, thereby reinforcing the incentives prosecutors' 'and judge~ docket 

already established by the rulE.ls. Faced with the threat of dismissal, prosecutors 
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were forced to push cases. Their increased docket awareness is best iHustrated by 

the systematization oli time-tracking between judges and the prosecutor'f> office, 

the critical role being played by the schedUling office. The scheduling office 

monitored the progress of each criminal (and civil) case, compiling lists of cases 

approaching their time limits, and notifying the prosecutor and judge of this fact. 

In this way, this offke backled up the case management systems of both judges and 

prosecutors. The prosecutor's office also established a new record keeping system 

to track the progress of cases to ensure they did not exceed the statutory limits. 

The statute also reinforced the incentives provided to judges by the rules. 

Judges, of course, already compiled their monthly reports pursuant to the rules, 

and instructed their bailiffs to monitor caseloads in order to identify cases which 

threatened to exceed the 180 day limit fixed by the rules. But in response to ~he 

statute, the schedulil1lg office began to provide a backup tracking system, maintain­

ing a separate card fHe for each judge1s caseload. Cards of cases approaching the 

ninety and 180 day limits would be specially tagged, and the judge informed when 

the limit was approached. Thus, three groups -judges, prosecutors, and the 

assignment office - scrutinized cases to ensure compliance with time limits. 

Moreover, the scheduling office coordinated case tracking by providing information 

to both judges and prosecutors. 

Case Processing Time in Youngstown 

CC'.se proceSSing time fell dramatically in Youngstown with .the advent of the 

rules, from a median of seventy-six days before the rules to a median of thirty-one 

days after their adoption. Six factors significantly effected CPT in Young~itown. 

The n~mber of·,motions fUed (Beta=.29) and the Rules of Superintendence (Bet~=,~ 
(II) Ie ~:( 

.17) were y::e/most important factors, followed by type of counsel .(Beta=.l;), 

custody. status (Beta=~18), the number of continuances granted (Beta=.09), and 
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robbery cases (Beta=.··08). The Speedy Trial Statute, by contrast, had no 

demonstrable impact on CPT (see Figure 10-12). 

Unlike Columbus, where robbery cases took longer, robbery cases in Youngs­

town took 11.5 days less to process than other cases. Youngstown resembled both 

Columbus and Cincinnati regarding the impact of custody status on CPT. Incarcer­

ated defendants' cases were disposed more quickly than those of other defendants 

by Some 43.4 days. But only in Youngstown did the type of attorney affect CPT. 

Cases litigated by private attorneys increased case length by nearly forty-four 

days. Motions and continuances also increased CPT in Youngstown. Each motion 

filed increased CPT by 65.2 days, whlle each continuance extended it 96.8 days. 

Rules. The Rules of Superintendence reduced case processing time in Youngstown 

by 52.1 days by heightening the docket consciousness of Youngstown judges. As in 

Columbus, Youngstown judges adopted an individual calendar prior to the rules r .and 

instituted a "buddy system" after the rules were implemented. The court 

administrator, who also served as assignment commissioner, described the growth 

in docket consciousness: 

There was the awareness on the part of the judges that their docket 
must contillueto be moved. If it does not occur, I think it could 

. become public, and conceivably become embarrassing to the judges. So 
I think there's an effort made to m·ove the docket; at least there's more 
awareness of its movement than there used to be. 

Prior to the rules, iudg~s had maintained hexible hours regardless 
of the sta~us of their dockets. But with the advent of the rules, 
judge began to check with the assignment office before the took 
tIme off. 

182 

( 

ITPEP' .. 

Figure 10-12 

EFFECTS ON CASE PROCESSIN9...!!ME: YOUNGSTOWN 

Variable B Beta ~. 

Case Type 

Assault -21.1 -.05 .27 

Rape 6.6 001 .84 

CCW - 29.1 .03 .37 

Robbery lL5* -.03* .03, 

Drugs -22.7 -.05 .2IL 

Homicide -29.9 -.05 .23 

Theft -26.5 -.09 .06 

CompleY.,\ty 

No. Defendants 9.7 .02 .51 

No. Charges • ., c 
J.J.J .05 .15 

No. Continuances 96.8* .09* .02 

No. Motions 65.2* .29* .00 

Type of Counsel 43.6* .15* .00 

Tria! -14.5 -.03 .50 

Custody Status -43.4* -.1.5 * .00 

Caseload - • 1 -.10 .22 

Rules -.52.1 * -.17* .00 

Speedy Trial Statute 19.4 .07 .41 

2 R = .19 
lr:~ 

* Significant Cl:t the .0.5 level 
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Judges also related greater concern for their dockets, attributing it to the rules: 

Well,! think it makes me mor,e aware of being part of an overall 
supervisory system that we werenl't aware of before~ The judges, by and 
large, should be more a:Nare, especially when somebody is looking over 
YOUT shoulder to see how many cases you've disposed of. 

We're constantly aware of them. We look forward every month to 
getting the overage list from .the (:omput~r ~eople i!l Columbus. That 
is cases that have not been dispos~~ .of wIthin the time allowed by the 
R~es of Superintenqence. TJ1e list gets longer and longer it seems. If 
we cut it down by 10 cases, it's a cause for a celebration around here. 
We have to watch. We really have tl) watch. 

I think it's been good generally. It's been good for me. It keeps you on 
your toes, keeps you aware that your caseload is falling behind or that 
you're behind. the other three judges in this case, and it doesn't always 
make you feel good, but it at least keeps you aware of where you stand. 

Judges' bailiffs recounted their scrutiny of the overage lists they received from the 

Administrative Director's office: 

We in Ohio have our court superintendence system. And we have a data 
processing compu,ter readout they send back to us with a master list of 
all of our cases that was tremendously inaccurate. Almost every month 
when you~ot it, you had to go through the entire thing and see which 
cases were 'on that list that should not have been on there, that were 
disposed of ~\nd you didn't get credit for. And time and time again we 
went througn that list and got "rid of cases not credited as cases that. 
were alrea~y gotten rid of. 

Although the inaccuracy of the reports is of note, the fact that they checked them 

betrays concern with accuracy and an awareness of the actual state of the docket. 

The rules also appear to nave decreased CPT indirectly by diminishing the 

trial rate and systematizing gUilty plea practices. The 1rlal rate dropped from 1296 

In 1969 to .5% in 1972, after the rules ~:lcame effective (see Figure 10-4). The 

increased doc~:et consciousness evoked by the rules led judges to regulariz~ guilty 
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pleas practices so ~s to minimize the time and other resources allocated to them. 

As one bailiff described: 

I devised a system over there. Suppose we had a case called in the 
morning and one in the afternoon each day for two weeks on the 
criminal docket. We would know whether they pled or not ahead of 
time because I'd ch~k with the lawyers. We had our criminal docket 
down to abo\Jt twenty cases, because they've always allowed a plea in a 
c;riminal case to go to a judge that was free, just to take the plea. And 
th~n the sentencing, of course, could Come back to the judge to whom it 
was assigned. And so if YOLl were say in a jury trial and the other judge 
was tied up, a.nd this criminal plea came in and on your recess you take 
that plea. Or if you were free you'd take the plea instead of working on 
your own docket. 

The rules also appear to have decreased CPT indirectly by reducing the trial rate 

from 12% in 1969 to .596 in 1972, where it remained through 1977 (see Figure 10-4 

above). 

Speedy Trial Statute. The Speedy Trial Statute did not significantly affect case 

processing time. One reason for this could be the presence of a "bottoming 

effect," a floor beneath which case processing could not drop absent a dramatic 

increase in judicial resources or vast reductions in criminal filings. Figure 10-1 

indicates that the rules reduced median CPT to thirty-one days, an extremely low 

figure by any standard. But even though the statute could not reduce case 

processing time, it probably helped maintain it at low levels by reinforcing the 

incentives provided by the rules. 

Our qualitative data corroborate this. The court administrator, who des­

cribed the Rules of Superintendence as the second most important administrative 

change in the past ten years, placed them behind the Speedy Trial Statute. Judges, ,. 

prosecutors, and attorneys all reported greater concern with it than with the 

Violating the rules may have meant receiving a . bad report card, but 
,;";:, 

185 . 



r r 

,: ~\ 

(,I 

\ 

"' ; 

~'\. 

G )\ 

1,,1 

I'n 
"u T 



transgressing the statute meant turning criminals loose. As defense attorneys 

explained: 

rd love t9 walk people out of the county jail on a 90 days rule if I could. 
You know, Ylou're not given the opportunity. They watch it so closely 
here. Basic,vl1y all they have to do on the 89th day is call the trial. 
Call it for trhu. I go over there and 'Oh my gosh I got to try a case. I 
better continU\~ this.' So I talk to my client. 

The judges a~e required to send a report to. the supreme court of ~ases 
that are not con.sidered current, and we will get a memo fr")m a Judge 
saying that this case should be brought up, or that case should be 
brought up. What's happen!ng in this case, or what's happening in that 
case, and the judges are mmdful of that. But I've never heard of any 
judge who was more concern~d about th~ six months than he w~s the 
speedy trial. The Speedy Tn aI, Statute l~ the one that really IS. the 
determining factor because that's an acqUittal rather than some l1ttle 
lack of merit point. We're talking about a completely different can of 
worms, then. 

Judges viewed the statute as a "backup" to the Rules of Superintendence, perhaps 

even more important than the rules: 

I, think it's a good backup to the rules, whethetr the rules back the 
statute or the statute backs the rules. But with the two of them 
together, you naturally have a tendency to move cases. 

We pay attention to the statutory time and the reason is if we bl~w it, 
we have to, by law, dismiss the case. We don't have to do that If we 
violate the Rules of Superintendence. You know, we have a hard 
en61.Jghtime complying with the 270 day requirement, or the 90 clay 
requirement. We have a hard enough time. We've got a lot of cases, a 
lot of cases. 

Thus, contrary to the stark numbers genera'~d by the case data. Youngstown actors 

agreed that the statute provided incentives which were equally or more important 

as those provided by the rules. 
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Effects on Case Processing Time: Summary 

The overall importance of the rules and the statute can be assessed by 

analyzing the combined case samples from the three sites. The results are 

presented in Figurel0-13. When the sampJes are combined, case type and case 

complexity variabJes bear no significant relationships to CPT. More Interestingly, 

two factors tmiversally thought to increase CPT, continuances and trial, are not 

related to CPT. Five variables do significantly effect CPT in the combined 

sample. Private counsel increased CPT some twenty days (Beta=.08), while case 

length was shortened by some forty-four days where the defendant was incarcer­

ated (Beta=-.16). The number of motions, on the other hand, increased CPT at the 

rate of 34.7 days for each motion (Beta=.3!). 

Both the Rules of Superintendence and the Speedy Trial Statute reduced case 

processing time in the combined sample. The rules reduced CPT slightly more than 

nineteen days, while the statute decreased it thirty-nine days. Comparison of 

standardized coefficient indicates that the statute (Beta=-.15) was about twice as 

important as the rules (Beta=-.07) in decreasing CPT. 

Although a combined sample provided an overview of the effects of the rules, 

the statute, and other variables, it masks important differences between sites. 

Figure 10-14 summarizes the effects of all vc:\riables significantly related to CPT in 

at least one of the three ~tudied courts. 

The number of motions increa.sed CPT in aU three courts as well as in the 

combined sample. Similarly, incarClerated defendants in all three CO'Jrts had their 

cases disposed more quickly than dId unincarcerated defendants. While the number 

of continuances did not Significantly increase CPT in the combined sample, it did 

significantly increase it in Cincinnati and Youngstown, though the relative impor­

tance of the relationship was small in both courts. With one minor excr--rtion, 

caseloa:d and case type were significantly related to CPT only in Columbus, the 
, ,P 
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Figure 10-13 

EFFECTS ON CASE PROCESSING TIME: ENTIRE SAMPLE 

Variable 

Case Type 

Assault 

Rape 

CCW 

Robbery 

Drugs 

Homicide 

Theft 

Complexity 

No. Defendants 

No. Charges 

No. Continuances 

No. Motions 

Type of Counsel 

Trial 

Custody Status 

Caseload 

Rules 

Speedy Trial Statute 

2 
R = .18 

* Significant at the .0.5 level 

i. 

1.3 

21.8 

-16.2 

4.3 

9.4 

10.3 

4 • .5 

- 3.9 

5.3 

- 1.1 

34.7* 

20.0* 

4.6 

-44.2* 

- 0.0 

- 19.2* 

-39.3* 
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Beta -

.00 .91 

.02 .27 

-.03 .2.5 

.01 .68 

.02 .33 

-.02 ,.54 

-.02 • .54 

-.01 • .59 

.02 .37 

-.00 .87 

.31* .00 if 

.08* .00 

.01 • .56 

-.16* .00 

-.02 .30 

-.07* .01 

-.1.5* .00 
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Figure 10-14 

EFFECTS ON CASE PROCESSING T1ME: SUMMARY 

I. 
I' 

Betas for Significant RelationshiEs 

Total 

J, 

I ; 
(. 

Sample Cincinnati Columbw; Youngstown 
Rules -.07 .33 -.24 -.17 Speedy Trial Statute -.15 -.31 -.18 N.S. 

No. Motions .31 .41 ~,,32 .29 Pvt. Atty. .08 N.S. N.S. .15 Trial N.S. .17 N.S. N.S. Custody Status -.17 --'19 -.28 -.15 

t 
No. Continuances N.S. .13 ~"l.S. .09 

I' 

I 
t· 

Robbery N.S. N.S. ~1.5 -.03 Drugs N.S. N.S. , .11 N.S. 

Caseload N.S. N.S. i-.l1 N.S. 

N.S. = Not Significant 
(j 

r 

t 
II 
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former owing to judges' docket consciousness and the latter possibly to a lower 

priority assigned robbery and drug cases by the prosecutor. The minor exception is 

the slightly shorter time required to process robbery cases in Youngstown. 

Although both the rules and the statute significantly reduced CPT in the 

combined sample, important variations by site must be noted. In two of the courts, 

Columbus and Youngstown, the Rules of Superintendence markedly decreased CPT 

by heightening judges' docket consciousness. One court took exception to the rules 

- Cincinnati. As recounted in Chapters Eight and Nine, there reigned a system 

quite different from that contemplated by the rules. In the minds of Cincinnati 

judges, this system allowed them to be "judges," not "kindergarten teachers" 

monitoring the speed of case disposition. In contrast, the Columbus and Youngs­

town courts viewed individual dockets and case responsibility as solutions to 

mounting problems, even prior to the rules. For them, the rules were an 

incremental change in directions they were already headed. For judges in 

Cincinnati, the change seemed massive and unwarranted. 

The goals and incentives of the rules were strongly reinforced by the Speedy 

Trial Statute, which "put teeth" into the rules. Even in Cincinnati, the statute took 

its toll on case processing time, as prosecutors and judges were forced to comply or 

have cases dismissed. In Youngstown, where the statute did not further reduce 

CPT, judges and attorneys contended that the statute maintained the court's low 

case processing time. Although the rules reduced delay there to a low level, the 

statute was instrumentalln keeping it there. 

But speed in processing is only one dimension of "doing justice." Efforts to 

speed case processing not only transformed the nature of judging and the 

relationships among courtroom actors, matters examined in Chapters Seven and 

Nine, but altered the substance of justice dispensed as wel1. This .issue is explored 

in the next chapter. 
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CHAPTER ELEVEN 

IMPACT UPON THE QUALITY OF JUSTICE 

Although court reformers have traditionally admitted that administrative. 

reforms in the courts mIght affect the "quality" of justice, the nature and extent of 

those effects have received inadequate attention (Gallas,1980). Complicating the 

issue is the ponderous question of what "justice" is. The quality of justice can refer 

to many things, such as greater certitude in punishment, equal treatment in equal 

cases, individualization of treatment, or adherence to formal legal procedures. 

Critics cf speedy justice often argue that it results in a rush to judgment which 

sacrifices procedural safeguards and individual ireat~ent. They depict speedy 

justice as an assembly line where cases are mass processed in disregard for their 

individual merits. On the other hand, proponents of reforms designed to speed 

disposition contend that it' improves the quality of justice by providing "fresher" 

evidence and swifter, more certain punishment (Ryan et al., 1981). We do not 

attempt to define "justice" here. Rather, we explore the perceptions of actors in 

our three courts as to the impact of the rules and speedy trial statute on their 

concepti()ns of justice. Since much of the criminal pr1)cess hinges on the finding of 

guilt, we explored one "quality" of justice In particular - the impact of the two 

InnovaticiI1s on the determination of guilt. 

Impact On Conviction 

Both the critics and proponents of speedy justice agree that decreases in case 

proces~ing time increase the likelihood of conviction, though they drastically 

disagr~e ove~ how desirable this is. Al~houghdesirabmty cannot be empirically 
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determined, the supposed relationship between speed and likelihood of conviction 

can. 

Data from our three sites are ambiguous on this point. Figure 11-1 indicates 

that decreases in median case processing time were accompanied by an overall 

increase in the conviction rate in only one site, Youngstown. In Columbus, the 

conviction rate fell as median case disposition time fell, contrary to the prevailing 

presumption. On its face, it appears that concern with decreasing delay led judges 

and prosecutors to "give away the courthouse". In Cincinnati, a more complicated 

relationship is seen. Initial reductions in median case processing time were coupled 

with a reduction in the conviction rate, but further and more substantial reductions 

in case time were associated with substantial increases in the conviction rate. 

Overall, however, Cincinnati's conviction rate rose only slightly while case 

processing time dropped noticeably. 

To shed more light on these patterns, it is necessary to resort to multivariate 

analysis which can control for the effects of potentially confounding variables. For , 

example, variation in case types, case complexity, type of counsel, and motion and 

continuance practice and caseload all could affect the determination of guilt. 

To assess the impact of the two innovations on the determination of guilt 

relative to other factors, we used discriminant functioh analysis. This statistical 

method is appropriate here because the dependent variable, guilt, is dichotomous, 

and not subject to analysis by normal forms of regression. The form of discriminant 

analysis employed here derives standardized coefficients which are of analytic 

importance. The magnitude of each coefficient represents the relative contri­

bution of the associated variable to that function. The coefficient's sign denotes 

whether the associated variable's contribution is positive or negative relative to 

the positive group centroid. In other words, the interpretation of these coeffi­

cientS is analagous to the interpretation of beta weights in multiple regression. 
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Figure 11-1 

CASE PROCESSING TIME AND CONVICTION RATES 

(CPT in days) 

Period 

Pre 
Post Rules 

Rules Pre Statute Post Statute 
Conv. Conv. Cony. CPT Rate CPT .Rate CPT Rate -

92.0 86.9% 8G.0 79.5% 55.4 90.1% 
115.0 79.9% 89.0 76.9% 52.3 71.6% 
76.1 78.5% 31.0 85.1% 28.3 86.2% 
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Furthermore, these coefficients can be used to "name" the functions by identifying 

the dominant characteristic measured by the function. The amount of variance in 

the dependent variable explicable by each function is measured by the statistic 

omega-squared, which is interpreted analagously to R-squared in multiple regres­

sion analysis. The means on the functions are referred to as group centroids which 

represents the most typical location of a case from that group in the discriminant .. 

function space. Comparing group centroids indicates how far apart the groups are 

along that dimension. In this analysis each function contains two groups __ 

innocence and guil t. 

Data for 2,267 cases were collected from case flIes in Cincinnati, Columbus, 

and Youngstown. Criminal cases were sampled randomly from five years between 

1967 and 1977 (1967, 1969, 1972, 1974 and 1977). The control variables employed 

were those used in Chapter Ten while the independent variables utilized were the 

pressure of the rules and statute, case processing time, whether the case exceeded 

the 180 day limit e;3tablished by the rules, and whether the case violated th\~ limits 

fixed by the Speedy Trial Statute (270 days for unjailed defendant's 90 dctys for 

jailed defendants). Case processing time (CPT) was measured in days, While 
". 

dummy variables were created to indicate violation of the time limits. Other 

variables were defined as they were for the case processing time model. The 

dependent variable, case outcome, was scored as "1" where the defendant was 

acquitted, and "0" where the defendant was found guilty on at least one charge. 

Since the bivariate analysis presented above suggest different patterns of 

relationship between case processing time and conviction, we have analyzed our 

data stratified by site. Figure 11-2 presents a comparison of the sites with the 

presence of the rules and Speedy Trial Statute included as dummy variables. 

194 

( 

}1 

~ 
f 

I 
I ( I 
I 
I 

I 

I 
I 

I 
I 
I 

Variab1 e 

Homicide 
Robbery 
Assault 
Theft 
Rape 
Drugs 
CCW 
# Defendants 
# Charges 
Case10ad 
Pvt. Atty. 
In Custody 
~1oti ons 
Continuances 
Trial 
CPT 
Over 180 
Over 270/90 
Rules 
Speedy Trial 

GROUP CENTROIDS 
Innocent 
Guilty 
2 

or,1EGA 

Figure 1.l-2 
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EFFECTS ON GUILT 

Youngstown Columbus fincinnati 
-.055 .122 -.101 
-.116 -.092 . 191 
-.072 -.272 .029 
-.336 -.047 -.122 
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In only one of the courts, Cincinnati did either the rules or the statute exert 

a sizable effect on conviction. In Cincinnati, the Speedy Trial Statute decreased 

defendants' chances of being acquitted (-.367). 

But in all these cities, the function predicting innocence is dominated by case 

processing time. In each of the three courts, the shorter the case processing times 

the greater the likelihood of conviction. In Youngstown, the relative impact of -

CPT on outcome (.665) was twice that of the next most important variaple, theft (­

.336). CPT also was twice as important (.~46) as the next most important variable 

in Cincinnati, the presence of the Speedy Trial Statute (-.367). Finally, CPT 

dominated the guilt .function in Columbus (.620), though its relative importance was 

only about 5096 greater than that of trial(.464). In Columbus, defendants who 

proceeded to trial were more likely to be judged innocent than those who did not. 
,~ ~ -0 ii' 

Nevertheless, in Columbus, as in Youngstown and Cincinnati, shorter case process­

ing time increased the likelihood of conviction. 

Although the direct effects of the Rules of Superintendence and Speedy Trial • 

Statute on conviction were not relatively important, their indirect effects were 

important where the innovations reduced case processing time. By decreasing 

CPT, these innovations increased the likelihood of conviction for criminal defend­

ants, confirming the empirical contentions of both the proponents and opponents of 

"speedy justice." Still, these data do not determine whether this resulted from a 

"rush to judgment" in which defendants' rights were trampled upon, or resulted in 

fewer denials of justice through delay. Many of our respondents, howevl1r, had 

strong feelings regarding the impact of these two innovations on the quaUtyof 

justice. 

Interviews revealed wide-ranging concern for the impact of the two innova-._ 

nons on the quality of justice. In the following pages we will delineate the 

problems respondents believe to have been .provoked by -- or associated with - the 
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Rules of Superintendence and the Speedy Trlal Statute. While .these two pheno­

menon can be quantitatively distinguished, it war; more difficult for respondents to 

do so. For them, there was a general feeling that there indeed was a new emphasis 

on speed and that,it had had ~ome effect on courtroom life. 

Speedy Justice 

While the penalties associated with non-compliance with the rules were 

negligible, the necessity to submit docket reports was a reminder to judges of their 

obligation to move cases. Some judges, particularly in Cincinnati, complained that 

strict compliance with the rules would compromise the quality of justice. The 

Speedy Trial.Statute exacerbated such misgivings, with some respondents worrying 

that too speedy justice would provide opportunities for abuse; in the rush to 

judgment some judges and attorneys worried that insufficient time would be 

allocated to hearing evidence ang studying the law. That the pressure to dispose of 

cases might render rulings more arbitrary was another concern. In the following 

pages, we wiU discuss th~se concerns, indicating the extent to which they were 

believed to have occurred and their impact upon the court. Because the quality of 

justice is a difficult concept to define, consequences we will describe sometimes 

depend upon the views of actors disgruntled by the present syst('~m. That they may 

be measuring it against an ideal pastor future which can nll!verbe attained is 

possible. But to the extent that speed is associated with the sacrifice of J.:Jstice, 

such Rerceptions must be examined because they impact upon the morale and 
.~-:: 

relationshi~ of courtroom actor$. ., .. ~ . 

That tension between disposing of cases and achieving justice exists, is 

apparent in the remarks of a Columbus judge: 

One of the problems is are you going to dispose of a lot of cases or are 
you going to do a few of them really right. Where do you hit the 
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balance between justice and expedition? The pubHc is o,ut there 
wanting maximum s~ntences for everybody that's done _~lything from 
littering to murder. There is not really justice in that attitude. There's 
the pressure of the crowded jails and your own desire to be as fair as 
you can and make the best gue~ses to peop~esl future <:hances and, stilI 

. make SUre that you are protectmg the publIc from their depredations. 
These are all things that wiU work in different dire'~tAons, and you have 
to try to reconcile to the point where you have some kind of an answer. 
It's an educated guess. 

Another judge was less reflective, asserting that speed he,&, in fact, sacrificed his 

ability to do justice: 

I think that has led to the biggest injustice that has happened in the 
court system in the State of Ohio because we are sacrificing good 
judicia! talent for speed. I like to sit and st:udy on, a good legal 
question. I no longer haVe tim~ to. Theref?re I give a slIp-shod shot at 
it and t.hat's what most of the Judges are domg that I have talked to. 

In addition to sacrificing talent, some believed that too much concern with 

speed sacrificed legal rights in both civil and criminal ~ases. Noting the extent to ~ 

which this has occurred, a Cincinnati judge commented ,upon the consequences of 

speed among his coUeagues in the foHowing way: 

Oh, I know there are situations where judges have been absorbed with 
numbers, getting. the casesthtough the thin? in a hurry. I don't me~n 
they go out golfing. I don't kn~w many Judges w~o do that., This 
courtroom is open aU day, practlc~lly every day, wIth all the J,udges 
here. But the business of getting cases disposed of has gotten m the 
way of listening to peopJe and judges tend to shut off Iche evidence. 
Anybody who has anything to say about a case should be heard. I don't 
think any judge in this cOUJ)ty, that I Was aware of, actually subord­
inated the necessity to do justice to getting out the right numb;rs at 
the end. of the month. It's a matter of degree and some Judges 
automatically are more Imme(jiate in their decisions, and some a 
lot more prompt and some are ,'a lot slower. You can always make 
df~cisions off the cuff and decide things before the lawyers have stopped " 
talking, but I oon't think that is justice. It's a peculiar balance you have 
to reach. 
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Another judge commented in a similar vein: 

) 

I wonder, sometimes, because of the hurry up business, that we're not 
more interested in numbers than we are in what happened, and who got 
hurt in this case, ~nd is the settlemei1t a fair settlement, rather than a 
settlement for settlement's sake. (Youngstown judge) 

One judge who was severely behind in his docket and who had been admonished by 
/' '\ 

the administrative judge maintained that his concern for quality inte;;Jered with his 

ability to move cases, especially civil ones, as quickly as the chief justice 

mandated: 

I'm more. interested in the quality than quantity .Jf cases filed. Nobody 
ever considered what happens to the lawyers and the clients when they 

. passed th~se rules. But lClwyers complain about it. They are forced 

. into trial, disn,issals without prejudice, settlements, re-filings and plea 
bargains. (Cincinnati judge) 

Especially with regard to civil cases, many of the attorneys with whom we 

.:Spoke believed that a numbers game had been provoked by the rules and that the 

. emphasis upon disposing of criminal cases because of the speedy trial statute had 

led to unfortunate miscarriages of justice. While we wlll discuss the relationship 

between speed and civil cases in greater detaiL, suffice to say that attorneys 

charged judges with arbitrarily terminating cases and forcing settlements. 

It's a numbers gam~; because judges will terminate cases or force 
termination of cases that maybe shouldn't be terminated. There was G 

judge that was terrible in that regard. . He d,idn't want a jury trial; he 
wanted. this case terminated;' he wanted. to keep his records down. So 
sometimes theY'll jrnpose upon the individuals in the commt,lIlity some­
trung· they may hot want, just for the sake of getting this record 
keeping out of the way. 

We had one judge who was lauc;fed yer.y highly by the supreme court for 
moving his cases. r wouldn't try a case in front of him if you paid me 
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because he was in such a big hurry to get his docket moved that he 
didn't want to hear about testimony, evidence, witnesses. It was just 
rush, r~~, rush. .He would use any pretext at all to grant a judgment~ 
At pr~tnal hearmgs, he used to grant judgments, and you Were 
constantly under the kind of pressure where he would not bend for half 
:an hour or an hour. If you had to be somewhere else, he would tell you 
If you don't show up, there's judgment against you, that kind of thing. I 
thi,,!k th~ rules kind, of gave him~n excuse. It was part of his makeup to 
~e~m WIth, to be lIke that, but It sort of put the. stamp of approval on 
It, In a way. 

Although attbrneys complain,ed of the miscarriages associated with undue speed, 

their comments took the. form of general complaints; only one example of a 

mistak'e because of speed was ever given. As noted, however, such perceptions 

affectf~d courtroom relationships, and bred cynicism about the enterprise in which 

they were engaged. 

In addition to worrying about the rights of defendants, judges and prosecu­

tors, in particular, worried about the societal effects of speedier justice. To the 

extent that speed effected unfortunate compromises, they worried that convicted 

felons would not receive their just desserts and would be free to prey upon society 

again. The very fairness of speedy justice, which is often just assumed by 

reformers, is an issue for those who are charged with dispensing it. A Cincinnati 

jUdgE! commented about this in the following way: 

\. 
), 

Very often, we sacrifice quality for quantity, like I just did on that 
cr.iminal case. That guy should have gotten considerably more time. If 
it weren't for the fact that I know that he will be paroled way before he 
would under any sentence that I would give him, why I wouldn't have 
done it •. I was going to have him tried and then give him what he should 
get, but I know he is going to get out anyway and so it enables me to 
keep up Qr near up with the numbers by prostituting myself a little bit. 

Referring to the Speedy Trial Statute, a Youngstown prosecutor provided another 

example of the threat speed poses to society: 

, 

There's tremendous pressure upon this office to dispose of its criminal 
caseload. There shold be a priority given to criminal cases, but the way 
~hat t,he Speedy Trial Statute was put together was certainly not in the 
best Interests of Jaw enforc;:ement or the courts. This idea of a 
bookkeeping thing that because somebody miscalculated somewhere 
alonp t,he line, then you're jeopardizing the entire prosecution. We had 
a cnmmal ~ase that was reversed in the court of appeals. An individual 
. was represented by a lawyer who was trying one of these desegregation 
cases In fe~eral c<)urt. We. called the case for trial four, five, six times 
and because the judge didn't enter it on his docket in such and such a 
w?y, a~d ~d~'t ~ave this, that, or the other thing written down, they 
trIed to .~lsmlss It on the grounds that he wasn't given a speedy trial. 
And, of Course, the judge at the trial level, who had all these facts, 
overruled it and we proceeded with the trial, convicted him, sent him 
away to the pen. Of course, the appellate court threw the thing out, 
because he wasn't given. a speedy trial. It was really a gross abuse. 
There was no requirement on him to go hire another lawyer, we couldn't 
force him to do that. 

Continuance practices were another one of the problems the Rules of 

Superintendence were designed to correct. To meet the mandated time frames, 

state officials believed judges would have to restric~ their availability. The 

difficulty with advocating such reductions is that continuances are often necessary 

to the disposition of a case. Putting judges In a position where they must sacrifice 

continuances to complete cases expeditiously contributes to a dilemma where· 

judges must compromise justice to meet the requirements of the state supreme 

court. At its most extreme, judges might refuse all continuance requests, 

justifying their practice by the need to dispose of ca~es more expeditiously. 

Many judges, however, did not decrease the numbers of continuances they 

granted. Only two judges in Cincinnati and three in Columbus were acknowledged 

to be extremely tough on continuances. Such judges believed it was their job to 

move cases and attorneys' job to meet the required deadlines. Believing that 

attorneys are a major source of delay, they took it upon themselves to insure that 

they would not be hoodwinked. Other judges, however, believed that allotting 

attorneys the necessary time to prepare their cases is an essential ingredient of 

good justice which should not be sacrificed. These judges maintained that 

continuances should be related to the merits of the case and that blanket refusals 
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did not constitute justice. But the Speedy Trial Statute did affect prosecutors' 

perceptions of their ability to win continuances. 

Although defense attorneys complained about having to waive their clients' 

rights in order to gain a continuance, despite its being a provision of the statute, 

prosecutors believed that they could not win continuances without this carrot. 

They dlarged that judicial interest in disposing of cases becomes apparent when 

the possibHity for waived time is not available. In such circumstances they 

contend that quality is sacrificed for quantity. As a Columbus prosecutor 

described it: 

The biggest problem is that it is a lot harder for the state to get a 
continuance. Defense counsel can come in and say, 'I got a trial in this 
other courtroom. Pm in progress here. Pm going to be out of town. I 
have my vacation scheduled.' 'Fine. Grant your continuance.' If they 
&e z:oetained; their client wi11 wait. Even if they are not retained, 
normally their client will, especially if they are out on bond. If they 
are out on bond~ they don't care. The only time you really run into a 
problem is if their client Is locked up and he's looking at 90 days. Even 
then, Pve seen cases go. six months when the client has been in jail. But 
the prosecutor - we have a ~ifferent point. The judge says, 'Okay, if 
you can't handle the case, get somebdy else. You got eighteen other 
guys up there. Get somebody else to handle it.' Well, they don't realize 
they got their own cases to handle first. 

While the issue of what constitutes quality justice is still open to debate, 

respondents agreed that continuance policies were not the determining factor. 

Racist or sexist judges, or ones unfamiliar with the Jaw, or those who charge rent 

for their courts, were more likely to be cited in this regard, but these were not 

within the province of the rules to correct. 
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Responses to Speed: VJsiting Judges 

Although there was disagreement as to whether speedier justice reduced the 

quality of justice, there was little arglUTlent that the necessity to move cases more 

quickly resulted in new procedures which affected defense and prosecution 

strptegies. Youngstown and Columbus turned to a buddy system to dispose of cases 

within deSignated times. 

for docket relief. 
In 1972 Cincinnati turned to a system of visiting judge~ 

While this is helpful to sitting judges in disposing their caseloads, 

there was some controversy regarding their general value,' with lawyers and 

attorneys complaining of the uncertainties they introduce. One of the charged 

abuses was that the wrong cases were allocated to visiting judges. Describing this 
phenomenon, a judge said: 

;~ ~ajority of judges take the complex civil cases' that are going to 
ahi e h

t1me 
and get the~ to a Visiting judge and keep the criminal cases 

weare ,pr~bab!y gomg to result in a plea. As soon as you send a 
~ase to a VISIting Judge, that case is disposed of as far as your reportin 

,15 concerned. So, your long cases are going out, and theY're chopped of! 
yo~r scorecar:d as, c~se disposed of, regardless of whether that case is 
i5

0m
g to be disposed of two years down the road by a visitin 'ud e and 

you lock up your pleas <;>n your criminal side, and you wind ~pJ h:ving a great lOOking report. 

Although criminal cases must take precedence, there are ways to dispose of them 

without giving complex cases to a Visiting judge. Commenting 'upon these 

alternatives a former judge said: 

I trIed lengthy cases, and tried to juggle the rest of my docket as best 
a~ r could. And that's how I'used v.jls. If a criminal case came up on 
Wednesday?, I'd start a ,medical malpractice case on Monday, the case 
cOuId not be resolved wl~h a pJea, it's going to go to trial _ that's When 
! cont~cted the~, ~',ve got, an emergency Situation, criminal case, time 
IS ;unrun& ~utJ 1m m progress, can someone handle it? That, to me is 
w at a v.J. 1S all abl·ut, not the way it's used in a lot of cases. ' 
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The Rules of Superintendence provided a rationale for avoiding such a use of 

visiting judges. While most agreed that difficult cases were the responsibility of 

sitting judges, they maintained that they were judged by numbers and not the types 

"f cases they heard. Thus while some judges may never have wanted to try 

difficult political or complex lawsuits, the Rules of Superintendence now allowed 

them to be avoided with impunity. In addition to being avoided, the Rules could 

also be blamed for denying judges the chance to do what they wanted, or were 

elected, to do. There is no doubt that some judges sincerely regreted parcellng out 

difficult cases to visiting judges and that they did so because they feared 

embarrassment if they were found to have disposed of an insufficient - or 

insignificant -- number of cases. But for many judges, the visiting judge system 

flourished because it served their interests, although they too decried its effects on 

the quality of justice. 

While Cincinnati judges accepted the problems of the visiting judge system as 

inevitable, given what they perceive to be insufficient judicial resources, other 

courtroom actors were not so resigned. Attorneys and prosecutors complained that 

visiting judges were not attuned to the mores of the community - or the ways of 

the court - and thus rendered unusual verdicts. Unfamiliarity with the judge, 

especially when a case is reassigned on the date of trial, also negated previously 
, 

constructed trial strategies and militated against the possil:>i1ity of constructing 
I 

new ones. The unavailability of visiting judges to handle post-conviction motions _ 

or pretrial motions which have been handled by a different judge - also introduced 

uncertainties. Prosecutors and attorneys also questioned the basic competence of 

these judges and worried that they might have a particular bone to pick. An 

example of such difficulties is evident in the following remarks: 

The visiting judges don't know you. AJot of times theY're coming from 
counties where they are not seeing that much action. This being a more 
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cosmopolitan area, things are a little more fast-paced. Maybe this is 
~her~ more law gets created because of the fact that it's a city than, 
say, If you go out ~o Cla:emont County, Warren County. They have a 
slower way of dealmg WIth things up there. TheY've got a little bit 
more, of the 'good ole boy style. TheY're not so hung up on being the 
machine the pros~cutor's office is over here. The judges are a little bit 
more used, toa different ballpark. There is only one visiting judge that 
I~eally think knows the law •. The rest of the Visiting judges _ I don't 
think t~y ever had to ,know t~ lc:w - because of the way things are 
handled 10 the county. You know, Its a different ballpark. (Cincinnati attorney) 

The following prosecutor's remarks offer a particularly egregious. example of the 

dangers of the visiting judge system: 

There is. ~ judge who travels arOund the state from one of the smaller 
com~urutles - who has, been alleged to have said, and on more than one 
occasl~n, that,. 'I ,am g01O& to show you big city attorneys how to handle 
a case. And he pItches qwte a few. He dismisses them. 

How is that showing them how to handle cases? 

This is just a p~ran~ia wi,th them or whatever you want to call it. We 
~ave ~other ~ltuat.I~n WIth some of the viSiting judges that bond cases 
mvolvmg publIc OffiClals, where sometimes they are dismissed. And he 
&oes out of the county. In my opinion, I think the visiting judge is more 
lIkely to dump a hot potato case. 

BU,t it's, the ~itting judge that dumped that case to the viSiting judge to bemg WIth, nght? 

That's right, but very seldom does the finger ever point at the sitting 
Judge. It's pointed at the visiting judge and he is out of town before the 
paper~ ~e e~en out on the street. What we've done is that there are a 
few VISIting Judges that we refuse to try cases in front of. They J'ust 
dum p aU of our cases. 

Apart from refUSing to appear in front of some visiting judges, t'~re was little 

prosecutors could do about intractable, or incompetent, visiting judges, except to 

complain about their impact on justice. As the following prosecutor's comments 

indicate, they believed incompetent Visiting judges make convictions more difficult 

to attain or sustain. 
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Let's say a probate judge is suddenly retired at age 70 after 30 years on 
probate. Then suddenly they put him on the bench to try a criminal 
'case. He knows nothing about criminal procedures, very little about the 
Rules of Evidence, objections in a heated trial and there he is sitting 
there trying a case. Now, every time he makes a mistake for the 
defendant, fine. We have no right of appeal a When he makes a mistake 
for the state, the defendant then can file an appeal on the thing. We 

,have had visiting judges who told the attorneys what was going to 
. happen, walk out on the bench and then they can't even remember what 
they said inchambers~ Some' of them love to talk. TheY've got to 
explain everything and the reasoning is just ,'completely giving the 
defendant a basis for appeal. Many of the visiting judges are very 
capable and competent, but we've got some humdingers. 

,. 

While some prosecutors believed the incompetence of visiting judges aids the 

defense, defense attorneys were no more happy to appear before them. Thus, the 

visiting judge system contributed to a less than happy situation, especially in 

Cincinnati where they were used most frequently, aUowinr, participants to believe 

the quality of justice was adversely affected. 

Although visiting judges were utilized in Columbus, there was a belief that 

their use should be limited. As evidence of their lesser impact, neither the judges 

or attorneys spoke of their effects on the quality of justice. In contrast, visiting 

judges may be decried in Cincinnati but they were considered a necessary evil by 

the judiciary. Interestingly, by accelerating the administration of justice, the rules 

created a basis upon which the delegation of justice could be compromised, an 

unexpected result but one with great impact. 

Responses to Speed: Civil Dockets 

Civil justice appears to be another casualty in the rush to make Ohio courts 

more efficient. Although Rule 7{B) gave priority to criminal cases, this priority 

became mandatory and unavoidable with the advent of the Speedy Trial Statute, 

thus making civil justice more difficult to (lccomplish. Because this study was 

concerned with the effects of the rules in the criminal arena, quantitati~e data 
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were not collected on civil bacldog and delay. In the course of this study, however, 

it quickly became apparent that moving the civil docket was already perceived as a 

problem. 

When respondents were asked to comment upon problems confronting the 

court, they inevitably mentioned civll cases. In part, the problems associated with 

civil cases may be attributed to a litigation explosion affectjng most areas of the' 

country. But, as we have noted, the Speedy Trial Statute and priority given to 

criminal cases in the Rules of Superintendence made these cases more difficult to 

dispose. That court reform does not always render expected consequences is no 

surprise. In a seven state time series analysis, conducted from 1970-1972, France 

(I974:244) found that states with streamlined structures and extensive use of 

outside managers were no faster or efficient in processing tort-jury litigation than 

those which were not similarly equipped. Focusing upon Ohio, he found that the 

1970 Rules of Civil Procedure, which were supposed to end delay, resulted in a 

significantly higher number of pending civil cases in most counties of the state . , 
with particularly large increases in the more populous metropolitan aree.s. The 

length of time required to dispose of each percentage level of tort jury cases filed 

in that ye~ also increased. Civil cases continued to plague our respondents. They 

were the ones most likely to be sent to visiting judges, attended by the deleterious 

consequences we have noted. While arbitration panels help to move some cases, 

they are not sufficient to remedy the problem. To meet the deadlines established 

by the rules, some worried that shortcuts were being taken. Judges noted in 

this regard: 

I'm not so sure that we're doing substantial civil justice. I think judges 
m!ly opt !qr mQre summary ju~gments perhaps than they might other­
wl.se ~, In &:l.n, attempt to aUevlate the docket. I don't think it's a good 
thing .in that regard. (Youngstown judge) 
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The rules have been very problematic in that we just are llnable to meet 
the standards in the civll area. You know, personal injury cases within 
two years, aU others within one year after filing. We just aren't able to 
meet those things. That is very stressful to the judge~i;. I mean you 
hate to have a mandate that you can't meet. This affects everything 
that you do. (Cincinnati judge) 

Even when such shortcuts were not taken, judges complained that civil cases did • 

not receive adequate attention, particularly in Cin.cinnati where the problem was 

perceived to be greatest. Attorneys complained that civil cases could not be heard 
(~. 

because established trial dates were reset when criminal matters were not 

resolved. Validating such charges, the following judge noted the problems 

experienced with his civil docket. 

B.ecause we have to abide by the rules we have to give precedence to a 
criminal case~so it's obviously going to slow the civil. I've got one 
sitting in here' now that goes in three weeks and I've got my two week 

_cutoff time on plea negotiations because I had to put it in at that time. 
So when the two week time comes, and I don't get a plea, then I'll have 
to call the civil side and say, look, I'm going to have to reset your case. 

Others complained that the rules were not relevant to all civil cases and that the 

time allocated to particular cases was either arbitrary or impossible to meet: 

On this bench, you're dealing with many negligence cases where you 
have to let the case sit to find out how bad the injuries are. You can't 
demand immediate trial of a c;as~ where someone has a whiplash injury 

,or has suffered some internal injl{iJes because you don't know whether 
the injuries are permanent. It sometimes takes a year and one-half to 
two year$ just to find out how bad the injuries are going to be. I've gelt 
cases here that involve seven, eight, nine attorneys who have got to 
t~ke multiple depositions. You can't possibly force those things to trial 
too quickly. They mature and yet if you Jet ~hem mature and you keep 
aijrm hand on them, make them report and so forth, most of the cases 
will settlebecallse most cases ar~ simply .a matter of the attorneys and 
their clients, after discovery, finany accepting the fact that their case 
is only worth so much. 
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These last remarks reflect a belief that civil cases need time and that while judges 

have a responsibility for moving them, quick disposition is no measure of civil 

justice. A Youngstown attorney, for example, compJained that one of the judges 

wIth the best civil docket dispensed the least civil justice, forcing settlements 

regardless of their merits. A Cincinnati attorney voiced a similar complaint: 

While judges say there are no sanctions, I think the ru,les have an effect 
on how they operat~ their courtroom. Judges don't get bogged down in 
r:notions. If there's a motion for summary judgment, rather than take 
the'time to write outcm opinion, they send a postcard that says, motion 
overruled because that takes two minutes, as opposed to two days. I 
think settH~mel)ts are forced in civil cases. There's head-knocking to 
achieve settlements In cases, Pecause that disposes of them. The 
obylous t~ust of the rules is quantity over quality. In a given case, a 
mark in a ,jdisposed of" column doesn't tell you anything. Was justice 
done? Was the right result received in the case? Was it a case that 
time was taken to achieve the right result that had to be taken? Most 
times, in civil cases, litigants have to -live with the results at the trial 
!e"eJe They're not going to appeal it. If ~hey do appeal it, it's time 
consuming, It CGst,s them money, and it costs the public money. A judge 
who has a great record for disposing of cases and who is continually 
getting re.vers~d by the court of appeals, is going to get a golden gave! 
for cases 'disposed of., He may well be rated unqualified by the bar 
association, which has happened here to golden gavel winners,and his 
record of reversal could be atrocious. 

While a.ttorneys recognized the necessity to give priority to criminal cases, they 

sometimes wondered whether this was not another instance of judges circum­

venting difficult work. As with their resort to visiting judges, this too Jed to more 

cynical relations between the bench and bar. Commenting upon these, an attorney 

said: 

I think it's a nice whipping boy. Judge X In particular is one of those 
ju'oges that you never s~e urness you got a problem that only a judge can 
resolve; It's my. understanding that his docket is in excellent shape. 

. J.udge X w111 grant iii motion for summary judgment. Many of the other 
judges you wonder whether they ever do. 
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Judges and attorneys in Youngstown and Columbus noted that the civil bar had 

suffered some, but the complaints were not so numerous as they were in 

Cincinnati. As the following remarks indicate, respondents in Columbus and 

Youngstown expected more problems in disposing of civil cases. In response to a 

question about complaints from the civil bar in Columbus, a judge said: 

I could imagine that they might at some point complain in that regard. 
As a. fact of Hfe, we do have to give preference to criminal cases. We 
spend about 40 percent· of our t~me in criminal matters where the civil 

. docket only occupies about 30 percent of our caseload. So, we do have 
to devote more time to criminal than civil proportionately. 

Our fieldnotes also indicate that Columbus attorneys experienced some of the 

frustrations encountered in Cincinnati. , 

After observing. a civil. case I asked one of the ~ttorneys about the 
impact of the Ru1.~s of S~p.erintendence and the Speedy Trial Statute on 
civil cases. He explained that the current case was a typical example 
,of time pres,sure placed on civil cases by the rules and statute. Three 
'weeks ago, this case, !i personal injury case, was set for this week. At 
that time, the defense attorney knew that his client could not be 
present in court. He asked the judge to re-schedule the case for the 
next week. He refused, citing other cases which had been scheduled as 
having priority~ The atto.rney felt the judge just wanted to push the 
case through. He said that, in general, this judge doesn't care about 
attorneys' needs or their clients' needs. He wants to get cases off his 
docket. 

In Youngstown, respondents also concedbd that civil problems loomed in the future. 

They, too, noted ever increasing civil and criminal caseloads and insufficient 

judicial personpower to handle them. Because they cannot afford a system of 

visitir!gjudges, they had little choice but to handle the work themselves. All 

respondents, however, prosphesized a rougher road ahead. 
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Summary 

Many courtroom actors felt that the Rules of Superintendence and the Speedy 

Trial Statute had forced them to sacrifice the quality of justice for the quantity of 

justice. These reforms were important indirect factors in the determination of 

guilt. In particular, by decreasing case processing time, they tended to increase 

the chances of conviction. Judges and attorneys attributed this both to the 

positive effects of speedy justice on pro$ecution cases and to the negative effects 

on defendants' rights. Many attorneys complained that because of the reforms, 

judges refused to grant needed continuances, making it harder for tl"1em to prepare 

cases or to secure needed witnesses. Others claimed that time pressures induced 

some judges to dodge tough cases, transferring them to politically unaccountable 

visiting judges •. Finally, judges and lawyers alike reported that the emphasis on 

processing criminal cases allowed civil cases to languish. Thus, while the rules and 

the statute did reduce delay, many respondents believed they also adversely 

affected the quality of justice. 

l\ 
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CHAPTER TWELVE 

SUMMARY AND CONCLUSIONS 

---- - -

The Rules of Superintendence were one part of a broad movement to reform 

the administration of justice in Ohio. In the past, mounting civil and criminal 

case10ads were defused by increasing judicial expenditures to add facilities and 

personnel. Dwindling revenue bases, however, severely curtailed the long run 

utility of this solution. The perceptjons of Ohio court reformers were, shaped not 

only by the convergence of burgeoning caseloads and constricting budgets, but by a 

conventional wisdom of court reform whi«;h diagnosed court structure as t'1e cause 

of pervasire delay and prescribed court unification as the solutione Suppos(:~'ily the 

simplification of .court structure and t~e centralization of administration would 

enhance judicial efficiency, thereby enabling courts to dispose of more cases more 

quickly. 

Despite a paucity of empirical evidence causally linking congestion and delay 

to "disunified" court structures, Ohio reformers formulated a comprehensive 

program to restructure Ohio courts. The Modern Courts Amendment of 1968 

strove to modernize the court system by simplifying court structure and central-

izing adminstratlve control over it in the supreme court and the chief justice. The 

Rules of Superintendence were a logical extension of the forces and reasoning 

behind the Modern Courts Amendment, for they sought to concretize the authority 

-vested in the supreme court by the new judicial article. Moreover, the rules 

specifically attacked congestion and delay by transforming the administration of 

courts without increasing expenditur~s. 

The Rules of Superintendence fixed the responsibility for reducing delay upon 

judges, delegating them certain powers to achieve that goal. At the same time 

212 

( I 
I 
I 
I 
I 
i 

I 
I 

'. j 

--

authority to reduce delay was decentralized, accountability for success or failure 

was centralized by the imposition of the individual calendar and the statistical 

reporting system. In i:lddition to simultaneously centralizing and decentralizing 

court administration, the r:ules authorized and encouraged the adoption of new 

audio-video technologies to save time and personnel cos~s. In these respects9 the 

rules epitomized what Heydebrand (1979) has labeled the "technocratic solution" to 

court problems. 

The charismatic Chief Justice C. William O'Neill played an important role in 

formulating and implementing the rules. A ski1l~~ politician, O'Neill incorporated 

judges Into the rulemaking process, asking thElm to express their perceptions of 

court problems and possible solutions. This process of participation S;~!''; 'red a dual 

purpose. Judicial input grounded the rules in the practical experience of the state's 

trial courts addressing the administrative concerns judges expressed. Participation 

also encouraged many judges to identify with the rwes and the ct.langes they 

embodied. O'Neill furthered this cooption by praising and rewar&ng judicial 

compliance with the rUles, while rarely resorting to sanctions in the face of non­

compliance. Nevertheless, many judges, partic;narly those in Cincinnati, disagreed 

with the premise that their courts suffered from delay and 'the conclusion that 

individual calendars and statistical reports would remedy It. The higher incidence 

of dissension in Cincinnati is attributable to the not-unrealistic perception of 

Cincinnati judges that delay was not a problem in their court, and to their 

satisfaction with a system that afforded attorneys free continuances and judges 

greater control over their docket.'5_ 

Despite such dissension, few judges actIvely opposed the rules' formulation or 

implementation. ~Iven the structural ImperatIves prompting technocratic strat­

egies, judges are In a poor position to resist them. Their mode of. work and the 

notions of professionalism with which it is shrouded keeps them from consulting 
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with others or combining to protest change. That judges will comply with 

administrative rules may surprise those who see them as autonomous and independ­

ent professionals ~nwimng to brook interference in their domains. While some 

judges cling to such notions, their professional training _ grounlied In respect for 

rules, authority and law - generally assures compliance. But while judges may 

formally comply with administrative reforms, there is still room for maneuvering. 

Ohio judges, for example, submitted the required reports. Some found ways to 

obfuscate or "doctor" the submitted statistics to appear in a favorable light. That 

supreme court officials never challenged the validity of judicial statistics, even 

when they acknowledged that some might not reflect uniform categories or be 

completely accurate, speaks to the professional prerogatives accorded judges. 

Even in the face of increasing control over their work _ the deprofessionalization 

of their status -the Ohio Supreme Court avoided outright confrontations. 

Confrontation could be avoided because the rules served their intended 

purpose. Even when judges "doctored" their statistics, they were conscious of thier 

dockets and cognizant of their respon:;ibility to move them. The ruies did result in 

increased docket consciousnE...sS among judges •. Whether their consciousness would 

have remC!.ined as high after it became apparent that the supreme court would not 

issue reprisals or without the Speedy Trial Statute is difficult to establish. It is 

possible that judges who disagreed with the rules would continue their formal 

adherence but that their opposition might be lessened • .It is also possible that a 

state supreme court, intent upon successful reform, would intervene more actively 

in response to active opposition. 

Judges generally complied with the rules. Whether compliance actually 

reduced delay is another matter. In Columbus and Youngstown, the ~~es dearly 

reduced criminal delay by increaSing judges' docket consciousness. Even prior to 

the rules, Columbus and Youngstown judges viewed individual dockets and case 
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responsibility as solutions to mounting caseloads. In Cincinnati, however, the rules 

actually increased case processing time because ~hey represented a substantial and 

unwanted change from the accustomed ways of the past. The Speedy Trial Statute 

strongly reinforced the rules'goals and incentives by inducing procecutors to 

process their cases or see them dimissed, thereby spreading the responsibility for 

combatting delay. The statute reduced case processing time in both Columbus and 

Cincinnati, and helped maintain it at a low level in Youngstown. The statute 

succeeded in Cincinnati where the rules had failed because it directly impacted 

upon the most important actor, the chief prosecutor. In Youngstown, the rules had 

reduced case processing time to such a low level that it could be reduced no 

further. If one were to look only at the impact upon case processing time to 

ev~uate Rules of Superintendence, they were quite successful, particularly when 

reinforced by the Speedy Trial Statuteo 

But the rules and the statute had other effects as well. Together, they 

contributed toa broader transformation in the nature and meaning of judging. 

~ationa1ization, usually defined as the improvement of efficiency and organization 

to enhance security and predictability (Kolko, 1963), is not generally associated 

with professional workers (Hughes, 1971). Yet it is a key element affecting the 

transformation of courts and other societal institutions which were proviously 

dominated by professionals and their notions of expertise (Alford, 197.5; Spangler & 

Lehman, 1981; Ehrenreich & Ehrenr~ich, 1977). Especially in public bureaucracies, 

rationalization generates new forms of cost control and increased mangedal 

control over workers, whether ~~LY be professionals or support personnel (Heyde-
, 

brand "C !i·eron, 1981; H e'yde brand, 1979). Since judges have traditionally been 

accorded professional prerogratives, their removal constitutes an attack upon the 

very definltim of their work. 

. 215 



--------~---.--------------------------=-
~-~----------- - --

Judges indicated that their work Is less satisfying than they expected or than 

It was in the past, that they are underpaid for it, and do not receive the respect 

they should. Judicial discontent Is likely to increase as their control over courts is 

diminished by technocratic innovations. Once an administrative apparatus is 

established, those charged with promoting it can define court interest differently 

than judges (Wheeler, 1978; Grau, 1978). Although there is general agreement that 

court adminstrators should not handle judicial functions, those functions can be 

variously defined. Whether some forms of judicial scheduling or assignment 

properly is a judicial or non-judicial function, is problematic, often depending upon 

observer's commitment of particular types of court administration. Wheeler (I 978) 

suggests that court administrators will engage in more and more political brokering 

within and between courts at the possible expense of judicial control. Despite the 

powers inherent In judges' professional status, declining resources will strengthen 

those who promote administrative solutions to professional problems. 

Judges, and many of our other respondents, believe that the rules had 

deleterious effects upon the quaiity of justice. They maintained that speedier 

dispositions did not necessarily mean better ones; if justice delayed is justice 

denied, speedy justice does not bestow better justice. Respondents pointed to the 

importance of continuances in particular types of case and worrIed that they would 

be sacrificed in the quest of speedy justice. While judges maintained that they 

would not be pushed into sacrificing quaUty justice for quantity, many judges 

worded that they might be an inadvertent consequence of technocratic reforms. 

Though it Is difficult to gauge the validity of such s'entiments, it is clear that by 

decreasing case processing time, both the statute and the rules increased defend­

ants' chances to be judged guilty_ 

Worries and warnings about the sacrifice of quality justice may mask desires 

to continue old practices without interference and provide convenient rationales 
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for attacking change. EspecialJy since so few examples of abuse associated with 

speedy justice were cited, it is difficult to conclude that sacrifices will necessarily 

be made if "justice" moves more swiftly. But perceptions of situations can also 

become 'self-fulfilling prophesies. If courtroom actors believe justice must be 

sacrificed for speed, they may well do so. 

Visiting judges also were cited as a compromise which introduces uncertainty, 

and sometimes incompetence, to the judicial process. Many judges complained that 

the rules' and statute's emphasis on criminal case ultimately increased the 

difficulty of disposing of civll cases. In Cincinnati respondents spoke of civil 

delays and in Columbus and Youngstown respondents expressed concern that the 

prominence given to criminal matters would disrupt the working balance between 

the two. The civil dilemmas prompted by Ohio's administrative and statutory 

reforms' suggest that too much emphasis on remedying one segment of a court's 

problems may merely shift them to another area. If subsequent studies find that 

the cost of the rules and Speedy Trial Statute's success was the neglect of civll 

dockets, what was won by reform should be questioned. Those who subsequently 

attempt to speed criminal dispositions should pay greater heed to the relationship 

between criminal and civil dockets. In short, even though superintendence rules 

can be used to reduce delay, particularly when reinforced by a speedy trial statute 

similar to Ohio's, they can exact significant hidden costs. 

Even assuming that superintendence rules similar to Oruo's would be desirable­

in some states, whether they could be adopted elsewhere remains to be addressed. 

While state court officials g~nerally hailed the rules, many respondents attributed 

their adoption and subsequent success to the cunning wiles of Chief Justice O'Neill. 

Many maintained that without him the rules would not have been adopted or would 

have been less successfully implemented. This local lore is inviting, and testimony 

to the Chief Justice's charisma, but a charismatic leader is not necessarily needed 
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for the same process to be accomplished elsewhere. Neither the probJems which 

prompted the rules nor the solutions advanced to deo.l with them are unique to 

Ohio. In the face of declining resources, administrative and technocratic stra­

tegies are being introduced to resolve problems which were previously defined by 

adding new facilities and personnel. 

When caseloads were lower, delay was not deemed to be the problem it has 

sln~e become. But with increasing resort to courts - prompted by the proclivity of 

individuals to seek redress of social-economic wrongs through litigation and the 

extension of the Bill of Rights to state courts through the 14th Amendment -delay 

and the traditional methods of disposing cases are more expensive than they used 

to be. Thus O'Neill and the supreme court were responding to a structural 

condition which is afflicting courts thorughout the country. While his persuasive 

skills may have made the rules more palatable to some judges, and may have 

insured minimal legislative interference with the process, the conditions with 

which he was confronted would eventually have demanded response. Moreover, the 

participatory and persuasive techniques he weilded can be emulated. 

The rulemaking process O'Neill adopted is of particular interest in this 

regard. O'Neill relied upon judges, whom he perceived to be most directly affected 

by the rules and to bear the responsibility for their success, to discuss the rules 

during their formulation, their implementation, and thereafter. Participation, 

heralded by organization theorists as a panacea for resistance to change efforts, 

undoubtedly contributed to the success of the rules in courts such as Columbus and 

Youngstown, where the rules were more compatible with pre-existing practices 

than they were in courts such as Cincinnati. Nevertheless, the failure of the rules 
\< 

to reduce delay in Cincinnati indicates that no degree of participation will make 

ru1~ succeed where they seek to drastically,alter established practices. 

2]8 

.~---------~.--~--------.-­i. 

As the rules promJ.sed to alter the content of judges' work, democratic 

principles suggest it was important to include judges in their formulation. The 

exculsion of virtually all other groups might be justified on the gounds that the 

rules were administrative, affecting only the internal administration of the courts. 

But the rules had important effects outside the internal operations of the courts. 

They demonstrably affected the probability that criminal defendants would be 

guilty, and in the eyes of many judges and attorneys, adversely affected the quality 

of justice by forcing the neglect of the civil docket and emphaSizing quantity over 

quality. Effects which transcend the internal operation of the courts argue for a 

process which provides greater opportunity for public accountability than was 

afforded in Ohio. Nevertheless, the expanded access to and accountability of 

judicial rulemaking urged by so many commentators threatens to further politicize 

the administration of justice, subjecting it to political influences from which the 

courts are to be constitutionally insulated. 

Thus, a charismatic leader is not essential to reform state trial courts; 

technocratic strategies are being proposed and will be adopted so long as they are 

believed to be a fiscally prudent response to growing demands facing courts. The 

conditions which gave rise to the Rules of Superintendence are not unique to Ohio. 

The structure of rules and the implementation techniques are generalizable. And 

superintendence rules can effec'tively reduce criminal delay. Nevertheless, this 

benefit must be weighed against the hidden cost of changing the nature of judging, 

prejudicing criminal defendants' rights, and neglecting the civil docket. 
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Appendix One 

SAMPLE SIZE 

1967 1969 1972 

Cincinnati 186 138 191 

Columbus 134 159 183 

Youngstown 149 130 148 

Total 469 427 522 

220 

1974· 1977 

195 182 

171 NA 

148 153 

514 335 

Total 

892 

647 

728 

. 2,267 
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,sUPREME COURT RULES 
RULES, OF SUPERINTENDENCE 

Origilllly 'EffoctlYe s.~ 30, 1971 

RIlle 

I. Stetemmt ot PuIjlOlll!; ,A ""leah"'., ; CII .. t1on. 
!. Pmldlnll ludnl. 
S. Admlni.trall\·" Iudlft. 
4. Aa!lil!l1m.nt S)·at.m. 
a. R.porb 'l1d Information. 
S. FiJinr of lournal Entri .... 
'1. Di.mis •• , 01 C •••• : Rulinp 01\ Notlona and SubMitted Ca-. 
II. Criminal P~in ... 
t. Local Rule.. ' 

10. "orbatim Tranl!Cri~; Recordinll Drv ...... 
U. Condition. lor Bl'OlIdc •• tinlf and P"o1!~phln,l Court Proc'oodinp. 
12. Extraordinary PrococIuI'OI (or Admllll~lralion ot lustice Durlnr (:ivll 

Disord.n. 
IS. A .. llmment of Retirod Nunlclpsl Court Jud_ 
14. ContinullI(8 and Enp~ Cou~1 In Ch'il and Criminal C-. 
115. Testimony and Ot""r E\'~ Reco""", on Vi"""tap". 
16. A,·bilratlon. 
1'1. Standord Probate Forma. 

1IKedoftt'. H.lro 
1.0 Sun';"inlf Spou..,. Nm of KIn, Leplfts and DoYl-.. 

Probootlnr 1M Will 
2.0 Application 10 Probate Will. 
U \\'ah-e. of NoU ... of Hearln. on ProIIal1l ot WID. 
2.2 Notice o( H •• rinlllo Probat" Will. 
2.3 Entry Admillinlf Will to Probate. 

Al'i.>Ob.Uar I .... Appral .... r 
3.0 Appointment of Approi .... . 

AppolRliHr 1M Fld""lary 
4.0 Application ror Authority Iolldminiltor Eatate. 
4.1 Suppl""",ntal Apl.liCition r'~r Anelllary Admlnlatratlon. 
4.2 Fiduciar)·'. Bond. 
4.3 W.h-er of Ril/h! 10 Admild.ter. 
4.4 Noli ... 01 Hearinlf on Al'looifltmmt 01 Fiduciary. 
4.11 Entry Appolntinlf FJdlltiary; Lott"ra of Authorlt)'. 
".6 Noti ... of AllpoinlllK'~t of FidlH'lary [One EllIat.,l. 
4.'1 Notice or Appoinl_, of Fiduciary Ulultiple Estate:tJ. 

'Ill 

--------------~------------..... ----... ------_----__ ... ___________________ lItIIy~~ .. iII 

SUPREME COURT IlULEI 

Rail 
1'1. Standard Probate Fonna-Ccmtlnuecl 

Fer. 

Relief froM Ad.llnlstraUOft 
11.0 Application to Relie\'l! Ellate from Admlnlstratloll. 
U A ••• t. and LlabilitiH of Eslate to be Relie\'ed from Adndnl .. 

tration. 
IU Waiver or Notice of Application to Jtellete Eatate 1l'0III Admlnla-

tralion, 
11.3 Notice' of AppliCition 10 R.lim! Estate 1l'0III Admbtl&tratloa. 
11.4 Publicllion of Noli ... [One ElIate}. 
11.11 Public,tion or Noti ... [Multiple EIIaI ... }. 
11.6 Entry R.Ii ... ·inll £.tat. from Administration. 

1.\~lIlary: .lId Appral .. 1 
6.0 In,·.,nlory and AI'praisal. 
6.1 ScheduJ" of A ....... 
11.2 Wllv.r or Notice or Hnrlnlr 0fI11lftIItorJ'. 
6.3 Nolice of HearinJr on In,'ftI!ofT. 

Cia' ... ·.,almot the Eatele 
7.0 Schedule or ll.lml. 

EI..ct1oa of SUf'flvllllr IIJIouM 
8.0 CltatiOil to Sunivinlr Spouoe 10 Elect 10 Tab U .... 01" Aplalt 

Will. ' 
11.1 Election of Sun'jvlnr Spouoe to To. UlI&r WIU. 
11.2 Election 0' Surylvin,l SPOUIN! to To., A,.I..at Win. 

Sale of Peraenll Property 
9.0 ApI~ication to Sell Penona' PfOP"rty. 
!I.I Schedule of Pe"..,.,.1 PfQP"rIy for Sale. 
9.2 Noli ... or Sale of Penon.1 PfOP"rtJ. 
9.3 Entry ",ut""milllr Sale of Personal I'rapert,. 

DlstrllmtlMl In KIM 
10.0 Applirationlo Dlalribut. in Kind. 
10.1 Schedul., of Property 10 be Dislributed In Kind. 
10.! Notice at He.rinl' on AppliClUon to Distribute In Kind. 
10.8 Entry APPfOYinl' Diatribution In Kind. 

eo ..... t .,., Power 10 &11 Rnt Eatale 
11.0 Coneent to P"" .. r to Sell Rnl Ellate. 

TrI",'.r af R..,I Estal. 
12.0 AI'pliCition for ('.,rtirlcote of Tralllfer. 
12.1 Certificate of Tron"er. 
12.1 Entry 1&aUln,l Certificate 01 Tl'lllSllfer. 

A-as 
13.0 Fjdlll:lary'a Account. 
IU Rec:elpta and DI.bul'llelllellll. 
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.U~ 0 .. SUPERINTENDENCB 
It ... 
11. St.llll.rtf Probe ... FOnu-(;onUnu..t 

F_ 

13.2 A~u Romaininr In Fiduciary'. Handa. 
13.3 Publication or NoU ... (O~ Elt.te). 
13.C Publication of Noti ... rAlulUJ,le EstatH). 
1:1.5. Entry Approvinll and I14!ttllnr Account. 
13.' Wai"e, of Partial Account. 

W"""'ul ~.'h Pn>cftd. 

•• 1 

14.0 Application to AI'pro"e WronJrful ~ath Settlement or Distribu-
tion. . 

JU Entr)' .Appro,inl Settlement or Diltribqllnl Wronrlul ~th 
Pl:'Offi!ds. • 

14.2 Distribution or Wronrful I:lo!ath Pl'lltRdl. 
18. .S~ifj'41tiOlQ for Print!", Probate Form •. 
Appendill-R.eport Forms 

8UPERINTENDENCE RULE 1 

Jl. 8~teme.t of I'IIrpose. ·Sectlon 5(A) (1) of Article IV of the 
Ohio Constitution reads as follows: 

, "In addltlon to all other )lOWers vested by this article In the suprel'llll! 
court, the $Upreme COlIrt Ih&ll ha\'t' general superintendence over all 
courts In the state. Such general superintending power shan be exer. 
Ned by the chief justice In accordance With rules Promulgated by the 
supreme court." 

Caseloads In all our courts are Increulng so fast that It Isbemm­
Ing dlrtlcuJt to provide criminal defendants with the Speedy trial goar. 
ant~ !hem by the Corutltutlon of the United Slates and the Ohio 
Constitution. In an attempt to bring criminal cases to trial promptly, 
It IpPeal'l that more judges are being assigned to the criminal branch­
es of our larger metropolitan COUrt.. ~ direct result of thllprac­
lice Is to Incl'l!llle further the number of dvll cues pending In many of II1EIe courts. 

Dl!lay In both criminal and clyll c:ue. In the trial courts Gf Ohio 
1~_JlI"eSftJtly the most III!rfous problem In the admlnlstratlqn of ju.. .. 
t ... " In this nate. It Is to be remembered that the courts lii'e m:.aled 
not for the CXIIIYenIence or benefit of the judges and Ia\Vyera, but to 
serve the litigants and the Interesta of the public at large. Wb!n 
~ are Ullllecasarily delsyed, the conCidence of all people In the 
r ""em surren; The confidence or the people In the ability 

~or c: :mem of gO\l1!mlnent to achieve liberty and JustIce under law 
IIIent " ~ fClWldatlon upon which the American system of ~ 
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BUPREME COVR'I' Rt1LI8 

'nIe foll_ln£ ruJ8 are designed (1) to ~~ the dIIpcattIon 
of both cnmlnal and civil_In the trial courts of th1a nate, while 
at the Ame time nreguardlng the IMllenable rlghll of UUpnts to 
the Just JII'OCeSIIlng or thelr ClII..'; and (2) to RI'VI! that public In­
terut Which mapdates the prompt dlspo8lUCICI of all __ before the 
coul1&. 

.8. AppIlc8b1Hty. Until further order of the S\Ipreme Court U­
nJIes are appllC/ible to 1111 courts of common p~ of this atate. 

c.' QtatloL 'l11eae Rules of Supertntenderice aheIl'be referred to 
and died .. "&!p.R. ___ " 

st1PEJUNTENDEN'CE RULE % 

Preddia~ l~ In counties having more than me common pku 
fudge, the judges thereof shall, pursuant to the' ComtJtutlon, II!!Iect 
one of their number to act as presiding JUdge to serve at their pleasure. 
'nIe II!!lectIon of the presiding judge shall be by majority Wlte of all 
the judges of all the divisions of the court, I. e .. ~, domI!st1e 
relations, probate and Juvenile. 

If the judges are unable for IIny reason to make wcfI 8I!IectIon, tile 
judge having the longest tolll II@I'Vlce 011 the court of common plea 
In any division thereor, or service as a probate judee prior to May 1, 
1968, ahaU serve .. presiding judge until IelectJon Is made by vote. 

The jud~ of all l'iIullI-judge cOurts of common pIfts ahaU \met 
at the call of the presiding judge,lind Ilt Ieut once each tlmll of court. 
for the pul'JlO6e of diSCUSSing and I'eIIOIvlng admlnlstratlve probImw 
common to all dlvWons of the c:ourt. 'nIe presiding judlre IhaII chair 
aU BUdl meetings and shall assign judges rr:om one division of the 
court to' _ III1Othft' d1v1s1C1C1 as till! busI_ of tile court may ~. 
qujre. 

Nothlni: In ~ IUperintendeooe ruJ8 prevents II prlNl_ ~ 
from III!rvlng lIImultaneowlly .. an administrative judge of a d1vUkla 
pursuant to Sup.R. 3. 

8l1PE111N'1'ENDl!:NCE RULE S 
JlcJmJlllriraUft llldpa. The judges of nidi multI-j~ dIvIIIoo 

(I. e., general, domeItJc: relaUontI, probate and juvenile) of a coort of 
common pleas shall, by majority vote of all judges of the d1vls1Gn, 
eelect me of their number to act as &dmInlltratiVl! judfl!. The admln­
istrative judge ah&Il be lo!Iected for an IIIIlIURl term &I'Id may be ~ 
elec:ted. 

U the fudg\!lI are unable, for any RUOII, to make I!.Iclt II!IectIon. the 
judp hllvlnc tile Iongnt total RI'vIa! CICI the eourt (a deIIntd 1119.1p. 
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RULES OF SUPERINTENDENCE 

R.~) a1tan!lle1W for the fin! term as admlnlSlnltlve judge. which tlOrn,) 
a1tall nol lOxwed OM )'t'IIr In Il'IIgth, followftl by tJMo other membe", 
,or the dl"'sit'fl In lUCCU'ding order aerording to their total selVire 
on the court. In tM nmt two jud~ haW' equal total service, the 
first to RJW ahan be cIl'termlned by the rJip of a ooln by the clerk 
III courts of tM coonty. . 

The administrative Judgl' shan be thlO presiding officer of his divi­
sion IIIId shall have full responsibility lor and control over the admin­
istration, docket and call'ndar of tM division which he serves. Hl' 
&hall cause cases to be asslgnftl to the Judges within the dl\'lslon and 
a1tall requlrl' such rrports from l'ach judge concerning the SlBlus of 
hSigned cases as he may mjulrl' to IIssist him In dis::harglng hi' 
IIY"ralll'6ponslbillty for the observaRCl' of these SUperlntl'ndence rules 
and Cor the tennination or cases In his dlYlslolI without undue delay. 

The administrative judge shall m,lntaln records Indicating the num­
ber or pending cases which l'ach attorney Is to try. In civil C!ISCS the 
attorney Who Is to' tty the ClIIJI! &hall be l!eslg;'l;ltftl as trial attorney 
on all p/eedlngs fill'd therl'ln. At the t11111! oC arraignment In criminal 
CUI!S, the attomey who Is to try die case shall be Itatftlln writing 
by such attorney. . 

On or berore January 1, 1972, the first administrative judge shall 
be Il'll'cted and his Sl!ll'c:tlon shall promptly be I'l'portftl to thl' Chlef 
Justice of the Suprt!ll'le Court. 

8t11'EmNTElIo"OENCE RULE 4 

~ S~ For tM JlUl'JIOtI! of these rull's, the Individual 
Ulignment system Is that system whereby. upon thl.' IIIlng In, or 
trsnsrer to, a division ot the court of a civil ease, 01' upon arraign­
mell! In a criminal cue, a case Is Immediately assigned by lot 10 a 
Jud~ thl'reor, who thus beeoml'S primarll)' responsible for the dtoler­
m1natlon of l'VI!ry Issul' and proceedlllg In the m~ unlli Its tennlna­
tlon. Ulldtor such al)'Stem. all preliminary matters,lncludlllg requests 
for eontln~ must tK! submlltftl for disposition to Ihe JOOI:l' to 
"'horn thl' CUt' has been hSigned, or If hl' Is Unavallabll? to the ad­
ministrative judge. 

, It Is also .,ermlssibIP to J'l'IIl'Ye, by iocalrule, the admlnlstrall\v 
Judge from a PIll't of his trial dutlfll during his tl'"" to pennlt him 
to utilize a JlQrt of his Ume to manage 1M calendar and docket of thl' 
diviSion. 

Each multi-judge Itml'raI dMslon of ach l'OUrt or n.mmon plt'"s 
1iIa.lladept thl' Individual assignment system a. cIl'flnftlhereln for III; 
: i

Sit
£l1ml'nt of all CIIIl'II to judges of the dlvlslon for dlspocltlon, efrec-

\1! JllIIUary 1. 1m. . 
'1M 

SUPREME COURT xt1LE8 . 

f1VPERlNTENDENCE RVLE 1:1 

[&eA~."'ra] 
ileporlll ud IJIIfllnllStiotJ. Each Judgl' of II p:eneral dM~oo or a 

court of common pleas (and l'ach judge tl'tnporarlly II\ISlgned to a 
genpral dlvlulWl) Is responsible for sending a 'report of his work III 
that division to the Chief J\ISIlce of thl" Supmne ,Court In the form 
II)Ji!cIflI1d by I'l'port Fonn A, IItta~ hm!to as an appendix. ('the 
domesllc I'l'latiol!S category on Fonn A Is for 1M' UIiII! only by thO$! 
general division Judges assigned temporarily to II domestic relations 
division, who shal! use only Part n, and by judges In dlvlslOlll havinl 
domestic I'l'lations jumdlctlon.) 

In II multi-Judge general dMslon IUch rrport mall be submlttl'd 
through the admlnlstrati~ judge and his slgnaturl' thl'I'l'OII, as -0 
as the signature of the ~rtlng Judge, shall attest to the accuracy 
of thl' report. It Is the responsibility of l'8ell admlnistrativl' Judge, 
and be IS l'tnpowered Ml'l'by, to fonnulatl' such accounting and audit 
aygtems within his division IlM the ortl~ of thl' clerk of oourtl, as 
wm Insure the accuracy of all rrports required by ~ rules. 

In the ease of II judge temporarily assigned to a Jlft1l'R1 dlvlskla, 
lII'IIy Part n or Fonn A shrill be oomp!etftl by an IndlvlduaJ ~. 

Eac.1J administrative N~g1! of a general dlvlslon Is I'l'SpOI1I!bIe fill' 
rendering a similar COI1IOlidatftl I'l'port or the Mll'k of his d1v111on 
on report ."onn A. 

Each J\ldgl! of a domestic I'l'latlOl'l5. pnlblel' and juvmlll' division, 
~ In the case of II multi-judge division. the admlnll1rallVl' judgl' 
th~reor Is responslhll' tor a !'l'port of the work I" that division to the 
Chle! justlre of the SUPmill' Court, as lIJ)eCitifti I'l'SpPctiVl!\y, by I'f­
port Forms B, C and D, attached hemo as appendices. 

Each report required Mm.y shall be submlttftl monthly (except 
for Fonn C which ahaII hl' IiIbmltlftl quarterly) as _lIll1l1Mually 
and shall be In tIle offl~ III the AdmlnlstnUve Director on the 15th 
day or the month following the close or the pprlod for monthly &lid 
quarterly reports aM the 60th day for alVluall'l'ports. 

'nIe followirlg drflnltloM ahall apply to report Forms A. B, Co D: 
i.A CIIlIfI Is COIisIcIl'red "Iennlnated" whm • judgment en~ 

fIIl'd with the derk lor ;Ioumallution or when a cIl'lmdant IIIft1I 
or grantftl probation. ,I 

2. A call' Is oonsldm!d "terminated by cwrt tr'i'aJ~ If jtq1'IIfI1 
IIl'1!11dered after the first wit_Is sworn. 

3. A call' Is considered "Iennlnalftl by jury trtsr' If ~ 
Is rendered after the Jury 1l11WOft1. 
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RULES OF 8Uf'ERINT£NDF.NC~: 
Rille 7 

4. The length or time a cue ill "pmdlng" Is to be Ueutlred from 
the date or the filing .of the complaInt, or ~he dale of IlrralgnJilent on 

the Indi~t or Inronnat/on. 

5. The median .l~ of cases tMnI~I~d Is to> ~:l' dfo~'mnlned by I/st. 
Ing aU cues tried In order IICCOrdlng t~ lIM: idPseor time In months 
from date or filing or the dale of Brnlg-ilJnent on the IndIctment or 
Inrornlation to the date or trial. '.t"* mIddle case In the list will be 
the nied!an cue tor tbat category oC CIISI!S. 

On Janual")' I, 1972, B first roport: shall be filed wIth the ChIef 
Jusllce of the Supreme COllrt ~y each Judge and .administrative JlId&l! 
Ihowll)g the.el{utlng InVl'!::'.:iIY IIll of January I, 1972 (line I, Part I, 
Form A). Thel'l'arter, th::;. monthly, quarterly and ann~ I'I!ports 
IIhaU ~ InItdI! AS directed hel'l!ln, COll1lllenclng Feb!'l.lllrY IS, 1972. 
A11~ports mjulred hel'l!by, when filed, ahaIl be publl.: reoords. 

The Admlnlstl'iltlve Director ahaIl keep, compile, publish and dis­
tri~ the samr at convenient Intervals. not less than annually, 10 
lIS to I'I!fiect the Inronnallon called lor by the reports and 10 as to 
praylde a l'I!8,dy comparison of work of all courts and dIvisions. He 
IIhaU devlre such /ludltll)g methods' lind sys1ems as may, ':om time 
to time, appear to be necessary to Insul'l! the occuraC)' of the I'I!JlOrts. 

The Chief Jll3tlce 01 the SuPl'I!me Court may, at any time and 
from time to tlnle, mjulre such additional Information ccncernJng 
the d/sposfllon of cases and the management of the business of all 
courts as he may deem useful to assist him In the uslgnment of 
judgel, In the ~tlon of rev~ or adc.'-Itlonal IUperlnte~ 
rules tor aoopUon by the Supreme Court and In discharging his 
constllJ.:Uo.'13l dtlty to superintend tlk! courts of the litate. All Judges, 
~ &'ld other officers of all courts mall, UJlOO I'I!qIll!lt of the Chief 
Justice, furnish him with any Informa~lon COIlClm1lng the d.iJposJUon 
of cases and the Inlllllgcment of thelr COUI1L 
~ Dec. lli, 1977; Jan. I, 1979. 

8~·PERINrENol:NCE Rt1I.I; • 
Ii1lIItc ., I_I Eatrta. The Judgment entl")' specified In Civil 

Rule 58 shall be journalized wllhln 30 days of the vt'rdlct, decree or 
dedslon. U IUdI entry Is not prepared and presented Cor joUrnaliza. 
Uon by CIIIUnIeI, then It shall be p!'!'pared and journalized by the court. 

SVPERINTENDENCE RIJLE ., 
D'~ III ea.: lIull.~ .. JfotlollS ucr Submitted Cua. Each 

Judze of a court oi G:::n.!fJOl'! pleas .hall review, or CIIUiie to be IT­
\iew!d, quarterly, all ca_ assi~ to him. Ca8l!S Which have been 
on the docket for IIx months without any PJ'Ol."e!!d:np llIken theftln, 
~ ClIIeS aWIIltlne trlal asslgnl!leilt., iIhall be dismlaed, atler n0-

m 

Rale 7 
SUPREME COtrRT RifLES 

tlce 10 counwl of I'I!COrd, for want 01 PI"08ecutlon, ~ load CllIIIf 
be Dh!lwn to·tlN! contrary. 

Each Judge of a Court Qf Common ~ 1haI! ~, or ClIIIf to 
he reviewed, quarterly, al/ pending mollolU and ~ IUbmltted to 
him for determInation after court trlal. The number of pmdlng I!I(). 

lions and cases submitted ror determination Which have ~ pendllll 
more than 90 days shall be separately reportro the month IIelrt fol­
lowing the end 01 the quarter on rorms Provided by the AdmIn­
istrative DIrector. With I'I!Spect to mot/Olll), the 90 day period lhan 
begin to run on the day the mol/on Is tiled or made. With rapect to 
cases IUbmltted to the Court for determination, the 90 «by perJod 
eball begin to run on the d!ly the trial is condudt'J. The Chief JUltIce 
of the Supreme C~rt may mjUll't' speclrJc Inrormatlon frcm the 
Adnilnlatratl~ J!ld~ or Judp Rportlnc, or both, u to the I'SIOnI 
of delay In such rulings. 

Amended Jan. I, 1979. 

SlIPERlNTEN'lJENCE RUlE II 
A. Grud III..,. ProeeecUap. When lUI ~ baa been Ilound. 

over to a grand Jul")' after January I, 1972, and 110 final action II 
taken by the £l'8nd Jury within 60 days atter the date of the bInd­
over, the court or the admlnlmauve Judge thereof shall dbmlss the 
charge unIesa for BOOd cause Jhown the pl"Ollll!CUt/nc aUOl"lle)' Is grant. 
ed a continuance tor a definite period of time, 

D. CrtmlaaI Trtah. All criminal ClIJIN lIIaU be trIc!d wfthln Iix 
moiiili"s of the date of ~rralgnment on an indictment or InformmtlOlL 

Any fllllZl'l!, and the rHSon therefor, to comply with the Jlme Um. 
III speclfled In this rule shall hi! I'I!ported bnmedlatl!ly to the ,CllIef 
Justice of th~ Supreme Court by the administrative Judge of the dl' 
vision In whiCh IUc:h fallure occurs. In a .lng .... Judge division auc:h 
raUIZI'I! shall be reported by the judgl!!. '1'he:!Chler JUstice Is au­
thorized to take! such action u may be neceuary to CIIIDC! &IIJ3I aucb 
delinquent CII5I! to be trled forthwith. 

C. 8e11'~ ProvIded the defendant In a criminal cue lIavall. 
able, thl! court shall Impose sentence, place the defendant on proba. 
tlon or bold a hearIng with all parties present, withIn 15 days of III 
receIpt of • completed Pfobatlon officer', Pn!oll!fllence Investlpllon 
report. 

Sectiolll B and C of this rule! shall app/y to all CIWS In Whl;:h an 
Indictment Is retumed or Information flled aflC!r JIII\.I8J'7 1. 1972. 
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. HULlS OF RlIPEJUNTENDENCE 
. Rule .1 

D. I'rob!atlotl/Uter Se!'VIn~ 8etIte-'Sub~ to~C. 2951.03 to 
2951.1)9. Incluslvt', t~ trial court may, "pon motion 01 t~ defendant 
mad!! not ,parlier than thirty day's nor Jal!!; than sildy days arter t~ 
defendanl. haVing bern RnII!llCed, Is delivered Into the custody of lIil! 
keeper of thl! Institution In which he Is 10 begin Rrvlng his Sl!ntence, or 
upon thl! court's own motion dur.ng thl! I8IT11P thlrty-day period, lUI­

pend t~ rurt~r l!Xecution or t~ Rntf.'llCl!.and plaCl!·thl! detl!ndant on 
probation upon IUCh tmna .. tM court determines, notwithstandIng 
the I!lCPlratJon or thl! tl!rm of C'ClW't durfng which IUCh defl!ndant wu II!ntenced. 

If a h~rlng III del!mI!d I1I!CI!IIsary by till! triEl court In till! ~I!rmlna. 
tlon or a mollon for suspension or rurthl!r I!xecutlon of SPntf.'llCl! ana 
for probation mad!! JlUl'5UIInt to ltc. 2947.061. till! court shall hold 
the hl!ttrlng within sixty da)'ll .tler till! flIlngdatl! ot till! motion and 
mt!!r jill ruling thl!iion within tm days or till! hearing. If no hear. 
Ing Iscond~ted on such motion t~ court Shall mll!r 1111 ruling therI!­
on within St'1II!nty days ot tile flUng or t~ motion. 

'l1II! authority grant'!d by fhli ruJe and R.C. 2947.061 shall hi! I!X. 
<ercl.sed by the JudI:':? who Imposed such senlf.'llCl!, unless he Is unablt! to 
let thert!on 1I!".d II appeal'll that h!s Inability may I"I!IIIIOnably hi! I!X. 
pectl!d I!:contln~ &-yond the t11T11P limit ror IUCh action. In IUCh t:aR!, 
a !,.;dgt' or SUCh court or assigned therl!to may dispose or • motion tiled 
under this section, In aC'C'OrdanCl! \vlth 111 assignment ot till! Pl"l!Sldlng 
judI!!!, or as ~bed by the rulrs'or pnictlcrs COIICI!mlng rI!Spon&I. 
bIIlty tor dlsposJtIon or criminal mattl!rL 

AmendI!d err. July 11, 1973. 

8I1PERINTENDENCf; RIlLE It 
~othlng In these IUperlntmdena! rules Pl'l!Vl!nlll any local rull! 01 

PrnClicl! which seeks to promote till! 1151! ot any devlCl! or PI'OCI!dure 
• ·hlch WOUld tend to lacllilatl! the I!IIIrl~ disposition of cases, In­
dUdlng the making or local rules of C'ClW't restrJctJng the volWl'll! or 
cates attol1ll!)la may underta~. 

8VI'ERIJ'to'TENDENCE RVU; .0 

Vnbatfnt Truterlpta; R-..dlag ~ Proct!I!dlngs hl!forl! any 
CIlW1, PI'OceI!dlngs bl!torl! a gnnd Jury, and dlac:o\~ PI'OCI!I!dJngs may 
III! ~ by stenographic means, by phonogramic means, by ph0-
tOgraphic IIIt'lMs, by (hi! IIS4! or audio t!IectronJc recording devlCl!l, or 
by !he III!> or video rI!C.'Ordlng I)'Sterns, . 

~ngs In lUIy C'ClW't which arl! recorded on vldeotaPl! neI!d ~ 
lip tl'lll1leribl!d Into written form for tbe- purposes or al'Pt8l. TbI! 
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Rule II 
SI1PREM~ COURT RUU3 

vldI!otape rI!C.'Ordlng COIUItlMrs till! lranIcrIpt crt ~ II dt!rlned 
In App.R. 9(A) and Sup.R. 15(H)3. A IranIcrIpt crt ~Ina- iran-
III:rlbed on videotape -hall be trarilmltll!d In 1111 entirety .. a PIrt crt 
Che rI!COrd. 

'I'ran,cr\ptc or PI'OCl!l!dIIlP tralllCl'lbl!d on vklt!otape w\II hi! nll!d wttb 
thI! clerk of the trial court at the conellllion of thI! trIaL Tranacr!ptJ 
crt Pl'OI.'ftdlnp transcrlbl!d on vldeolape and otheI- orI&1nI!Il'e1:IIIntI crt 
transcript of.Proc-Jlnp sh.ill be maintained In thI! trial court In IhI! 
II1IInl\t!r dlrl!ctl!d by the .trial court until till! CUI! r. finally tennlncted. 

Amended eft. Jan. 29, 1973. 

SVI'EIliNTENDOCE ItlIU 11 

CoadIt\otls for Broa~ 8IId PitoCopaplling Covt ~ 
(A) Presidlag Judp. 

TIll! Judgl! presiding at thl! trial or hl!arlng shllll permit thI! br0ad­
casting. or rI!C.'Ordlng by I!lf.'ctronJc: ml!ans and IhI! laking of photo­
if'aphs In court PllX'l'l!dlngs open to thl! public IS provided In Canon 
3A(7) or t~ CodI!or Judicial Conduct. ThI! Judgl!, arter consuJta. 
tion with the ml!dla, shall speclry thl! pial'!! or places In thl! courtroom 
wllerl! t~ operators and equipment are 10 be positioned. Requma 
for permission for IhI! broadcasting.. tl!l!!vlslng, rI!COrdlng or laking 
oC photograplil In the courtroom shall be In wrltlna and thl! written 
P<!r!l'lsslon of the judge l'I!Qulred by Canon 3A(7)shaU be mad!! a 
part of thl! record oC !hI! 1H'DCI!ed1ngs. 

(8) hrmlllllble i".qlllplllrot aad Opera ...... 

(1) Use or more than o~ portablt! atml!ra (teil!vlslon. video tape 
or movie) with one operator shall be allowed only with the permis­
sion or thl! Judgl! • 

(2) Not mol'!! than OIl!! 111111 photOSl"lPhl!r IhaII hi! permlttl!d to 
photograph trial Pl'OCI!I!dlngs without permlS3lon of thl! judge. Stili 
photographers shall be Ilmltl!d to two C8m1!ras with two IeiI!e!I for 
I!8ch C8m1!rII. 

(3, For radio broadcalll pUrpolJl!!, not morl! than OIl!! audio II)'IItC!lll 

shan be permlttl!d In court. Whl!rI! available, and IUltable, l!XilJtinc 
audio pickup 5ySlI!ms In thl! court facJlJty shall hi! UII!d by thl! me-dla. 
In thl! eYI!fIt no such lIysle-ms lire avallablt!, microphones and othu 
I!lectronlc equipment Ml'I!SSIIry ror Chi! audio pldrup IhaIJ hi! as In­
mnspk:uouD .1 poalblt! but mIIIt III' vl.lbIe. 
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(4) Vlslbh! audio I'«'Ordlng ft/Ulp~nt may Ill! UIIed by _ media 
reporte\"S with the prior Jl!!rmlsslon ct the judge. 

(5) ArranC1!ments betWl.'Cn or among media ~or ''poolln&" or equip­
ment shall be the responslbility of the media representatives author. 
Ized to ~r the p~lng. SUch arrangement, are to be made 
outside the courtroom and without Imr.osin& on the judge or court 
persoruael In "the event disputes ariR over auch arrangements be­
twt>en or among media represenlaUYI!!Io the judge shall exclude all con­
Imin, representath-es from the prot'l!E'dlng. 

(Ii) 111c use of electroniC or ph:Jlographlc ft/Ulpn:ent which pro­
duces distracting IlOIInd or light shall be prohibited by the judge. 
No artlflclallfghtlng other than tita! normally IDed In the courtroom 
Ihllll be employed. pl'Ol(lded, that If the normal lighting In the court. 
roorri am be Impro~ 'lrithout ~Ing obtrusive, the Jud&t' may 
permit modification. 

(7) Still phlltDgl"!;lIhera, teh!vlslon and radio representatives shall 
be afforded a cle!lr ,,1fi'W 'but shall not Ill! permitted to IJ1(M! about In 
the courtroom during court proceedings from till! places where they 
bave been positioned by till! jud&t', except to h!Slve or enter till! court. 
room. 

(8) "'l'he clIanglnz (If film or I'«'Ordl~ '''PI! In the courtroom during 
alUrt proceedings Is prohibited. 

(V) Umlllltiolls. 

(1) 'l'bere ah.all be no audio pickup or broadcast or conferences 
conducted In 8 court fadlity between ,"UOrlleYS and clients or co­
counsel, counsel, or 01 conferet'ICPC conducted at till! bench between 
~ and the judge. 

(2) The judge shall have till! dill!retJon to limit the photographing 
of IIktII1ll or WitnesRS. 

(3) This rnJe shall not be construed to pant media repremttatlves 
any greater rights than permlttC!d by law wllI!reln public or media 
aC'CeS& or publication Is prohlbltP.d. restricted or limited. 

(4) MI!ClIa representlltlves sball not be permitted to trallli1111 or 
record anything otlw.r than till! court proceedlnp from the courtroom 
.. hllr the COUrt Is In _Ion. 

(D) 8eweatlell of,~ 

Upon the failure of any media l'eprelefltallve to comply with the 
t'OIIditlons Prl!ll!rlbed by the judge. or the superintendence rules or till! 
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SUprellll' Court, the judge may revoke till! pmnllllon to broedeut 
or phOtograph the! trial or hl!orlnz. 

A-ooed eff. Jan. 29,1973; June 1.1979. 

8UPERINTEl\DENCE Rl1t.E It 

A.Extraordinary Proc.>edures for AdmlnllltntIDII of lastb, Darla, 
CMI Dkordf'.... Orderly preliminary examination, fixing r..t bond It 
Indicated, 'arralJ:l1ment and trial of ~ns accused !If,crlme In ron. 
necCion with problema arising out "f any riot. ,civil dI.tllrbance. civil 
disorder or dlsas(er. are I.'SSential to the protl!c1lon of thO! comtltu­
tlonal rlght~ of those accused ,and' the administration of justice; and 
eerectlY(! admlnlstl"l!tion In the trial courts -during such judlclall!ll1ft\o 
gency requires the adoption of a rule pursuant to SectIon 5(A) (3), 
Article IV, Ohio Con.~tltutlon. 

B. 'n1I! Chief Justice or the acting Chief Just~ shall have author. 
Ity, during a judlciall'lTlergency. to suspend the operation or any local 
court rule. to promulgate temporary ruh!s or court, and to do and 
direct to be done all things necessary to insure the orderly and ft. 
ficit'nl administration or justice for the duration of the emergency. 
in. case of the absence or disability or till! Chief Justice, the justice, 
who Is not absent or dlsabh!d. bll\'lng the period or Ionl:'eSf. totslll!rv. 
Ice upon the Court shall Ill! the Bctlng Chief Justice within the IJIS/Io 
Ing of this rule. 

V. The Chief Justice or octlng Chief Justice may asai&n and trans­
fer to emcll:ency judicial duties judges of any court In the stall! in­
ferior to the Supreme Court. lneludlng •• ·here nl!Cl!S!8r:Y, voluntarily 
retired judges within the meaning or Section 61C), Article IV, 01110 
Constitution. ond judges retll'l!d under that ECt"'n. who do not IlCo 
tively practice law. 

D. The Chler JUstice or the acting Chh!t Justloe shall, whenever 
possible under the cln.'umstallCl!S. consult wllh and report to the oth. 
er justices any actiolll contentplated or takfll In accol"llance with 
this rule. 

£. Statutes govemlng payment and mmburll!ment or expen!t!5 or 
assl~ judge!! In efrect at the time of a JudlclaJ emergency shall 
apply to judges u;;lltllcd under thL~ ruh! • 

NlIPI!:RINTt:NDt.:NVE RULE IS 

AIII!;anae.' ." 1If'f11'l'd Mania .. , c.r& I~ Any IulJ.time mil­
nlclPIII c.'ourt ~ who bal voluntarily retired or .. ho II mired by 
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vlrtlM! ol SectIon G(C) of Artlc:le IV of t~ Constitution of Ohio and 
who Is not en~ In the practice of law, may Ill! IIlISlgned wIth his 
C.'O.-nt by ~ chief justice or IlllIlng chief justice of ~ SUpreme 
Court to ac:tl~ duty u • judge on any munlclpal. C.'OWIty or police 
C.'OUrt esUlblilhed by law In the state of Ohio. 

WbUe 110 aervJng, cuc:h retired. judge ~ receive ~ established 
C.'OII1pensatlon for auch office, computed upon a Pl!r d~ buIs, In addi­
tion to anyretiresnent benefits to which ~ may bI! entitled. 

Nothing In this rule shaU Ill! constnled to limit the eUe.;t cf· See­
tiona 1901.10 and 2937.20, Revlsed~. 

8t1PERINTENDENCE RlJLE 14 

~- .... t;appcS CoII.aBel III CIvIl ad CrfaIfaaJ ca-. 
~ continul2~ of a scheduled trial or hHri!lll: Is a matter within 

the sound dlacmlon of the trial court. 
When • continlUlJlCe Is ~ed by IftIPn of the unavaIlability 

ol· a physician, or any othe!r witness. at the! time lCheduled for trial 
or hearing, tl),etri~1 court In exercising Its dlscretJonshaJl consider 
the feasibility or resortlng.to the _raJ methods of recording testi­
mony pe.l'IIIltted by Civil Rule 32(A) (3) (e) and ~ \!Ie of such record­
ed testimony In the scheduled trial. 

No rllrty ~I Ill! granted ,. contlnuanc:e of a trial or hearing without 
• written statement from movant'. cou/l!ll!l, stating the re8llOl1 for the 
CIOIIi!nuance, and such statement shall Ill! made part of the record. 

No court shall grant a continuance to any party at any time without 
first letting a new and definite dale for the trial or he!arlng. 

'i1Ie numlll!r of trial contlnuances requested, the! name of the attor­
IRy making each request. the reasons advanced for each contlnuance 
(such as engaged counsel, slclmeu, vacation, etc.) and ~ C.'Ontinu. 

.1tWY:I granted shall Ill! reported by f!IIch trial judge In his next report 
to the SUpreme Cour1. Engaged counsel shall mean counsel engaged 
In or subject to appearances for trial of or a hearing on a cue In any 
court or atate or f~ admlnlltratlve agency, at the time the cue Is 
calk!d for trial. 

U any attorney d!sIgnattd .. trial counteI hu IIUCh a numbl!r ol 
QRS usIgned for trial In courta of record ao as to bring about undue 
delay In the disposition of aid caaes, then &aid aUorJRy may Ill! re­
quired by the! administrative judge to provide IIIlbstltute trial COI1IIIl!i 
for thoae cUes which cannot Ill! tried by him. If upon reqUHt the 
atlorn!y falls to provide atbltltute trial CVtIJiIIeI, the! admlnlsll'llltive 
jI.!dge shall remove him u oouneel In the cue. Wben the attorney 
hu been appointed by till! court, the! court IlIuiJI appoint other trial 
~. 

Added err. Sept.l,l9'r.l. 

/;' 

•• lelll 8tll'REME OOIJRT lWLZS 

SUPERINTENDENCE RULE 15 

Ta~1 ad Ott\erE\~ ~_VYeoC.ape. 
(A) 'I1l1S rule shall apply to an tml courts t\f remrd In this statl! In 

the m:oeptlon and u,tJllzatlon of testlmony and other evidence recorded 
on videotape and to: an appellate courtJ; In this alate In the review of 
CUI!S In which the! Record on Appeal' contains. tHtlmony or IItMr evI. 
dence transcrlbedon videotape for ~ at the trial or where the traDo 
acrJpt of proceedings, If any, I. transcrlbed ~ videotape. 

(8) u.posItloGIs. 
1. Alilltorily. Clv.R. 3O(B) (3) permits a party taking a depot!­

tlon to have the testimony recorded by other than stenographic me&ll8 
which would Include a recording of the! testlmony on videotape (here­
arter referred to u a videotape deposition). 

2. ·Notice. 1'I1e taking of 8 vldeotepo! depoIIItlon Is subject to the 
requlremelltsllf Clv,R. 3O(B) (3) regarding notice specifying the! man­
ner of -recording" preserving Bnd filing of the videotape deposition. but 
It shan be suUlclmt In this regard If the! notice specJrtes that the! video­
tape deposltlon Is to Ill! taken pursuant to the! provisions or Sop.R. 15 
regarding the recording, preaervlng and 'JIlng of the! videotape depo­
a1tion. 

3. 0llicer. ~ o(flcer IlI!rore whom a vI~po! deposition Is 
taken shall be one or those orricera enumerated In Clv.R. 28. Upon 
tile request of any of the parties, the! orflcer llhall provide, at the! colt 
of tIM: party making the request, • copy of the! deposition In the fann 
of 1/ vlcJootape, an audio m:ordlng, or a written tnmsc:rlpt. 

4. SIIbmi.mall 10 \Cf/,jeu. When the! videotape deposition haa been 
taken the! videotape shall Ill! ~11 Immediately to the wltneiII for ex­
aml~tlon, unll:llS auch showing and examination are .'alved by the wit­
ness and the partlea. 

5. Cmi/icoliOlt. Tilt' officer bft'0I'I! whom the videotape depoJI­
tlon Is taken shall calIS(! to Ill! attached to lhe! original v!deot&~ 
cording a certification that the wlt_ was tully .wom or 1m J. 
by him and thllt the videotape recording II a !nil! m:ord ~~ ~io 
many given by the! witness. If the .,ltnca hu not waived ,..; 
• showing and examination of the vldeotapo! depositlon, the U1fSI 
nil also slgn till! ~rtlrk:atlon. 

6. FUIIiI/. m&de 11)' 
ta) ,,, abltellce 01 objediolU. If no objectlonl havI! been • 

any or the! parties during the course or the depoIIItJon. the yJdeoI .: 
depo8ltlon. with the certlrlc:atlon, IIha1II11! filed by the oflk:fr with 
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clerk oC the trial court' upon tIR request·or any of the parties In ac­
col'danct! wll/l Clv.R. 3O(F) (1) lind notice of II. filing shall be given lUI 
provided In Clv.R. 3OfF) (3). ' 

(b~ If objectwm. Tuwt! r-,. rMae. If objections have mon made 
by any of the parties, during the COlIne or the deposition. the video­
tape deposition. with the certification. shall be submitted by the of. 
fIcer to the trial judgt' upon the request of any of the partleswlthln'ten 
days after Its recording or within such other ,period of time as the 
parties may stipulate, for the purpose of ~talnlng rulings on the ob­
jections. An audio copy of the sound trac~ may be submitted In lieu 
of the vld1!otape for this puJ'1lOSt'. ,For the purpose of ruling on the 
objectl,ons, 'the trial judgt' may view the entire videotape recording. 
view only those parts of the videotape recording pertinent to the ob­
jections made, or he may IIste/1 to an audIo-tape recording SIIbmltted In 
lieu of the vldeotllpe' recording. The trial judge shall rule on the ob­
jectlonsprior to the ,dlite set for the trial of the actIon and shall re­
turn the recording to the officer wllh no.tlce to the parties of /lis rulings 
lind of his instructions lUI to editing. The editing shall reflect the ruI. 
Ings of (hi! trial judgt' and shall remove aU references to the objections. 
The officer shall then cause the videotape to be edited In accordance 
with the court's Instructions and shall cause both the original video­
tape recording and the edited version of that recording, each clearly 
Idmtlfled, to be filed with the clerk or the trial court. 

7. Storage. Each trial CO\lrt ahaJl provide ~ and adequate 
feclllties for the .toragt' of videotape recordlr.gs. 

8. IMf/l!CIimt or tliewillg. Except upon order of the trial judge 
and upon such terms as he may provide. the videotape recordings on 
file with the clerk of the ,trial court shall not be available for Inspec­
tion or viewing after their filing and prior to their use at the trill) of 
the cause or their disposition In accordance .... lth this rule. The clerk 
may release the videotape to the orricer taking the deposition. without 
the order of the trial judlll!', for the purpose uf preparing a copy at the 
request of a party as provided at paragraph 3. 

9. CJb}ect1oll. at trial. The erfectlvenesa of a vldeota~ deposl. 
tIon Is greatly Increased whm all or the objections have mon ruled 
upon, foUowtng th~ procedures leI forth In this rule. prior to the time 
or trIaJ. If. however. an objection Is made at the time of trial which 
obJedlon has not previously been walvedpursua~lt to Clv.R. 32(D) 
(3) or previously raised and ,ruled upon. IUt'h objection shall be made 
~ore the videotape deposition I" pt'l!llellted and shall be ruled upon by 
I~ trial judge In advance of that presentation. If such objection Is 
lIUIIalned. that portion or the vldeota~ depositic .... containing the Db­
jrdionabJe testimony wI! not be presmted to tM' jury. 
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(e) EnUre TrIal TeaUmoaY.arid ~ 
1. Authority. Clv.R. 40 pennlts all of the testimony and auc:h 0th­

er evidence as may be appropriate to be Pn!Se!lted at the trial of a clvIJ 
action ,by videotape. Civ.R. 40 II limited to cues wb!re the elltirety 
of the testimony and appropriate- evlde~ II presented on videotape. 
Clv.R. 40 does not contemplate treating the entirety of the testimony 
as a collectiOn or Individual depositions. When Civ.R. 40 I. Invoked 
and all of the teStimony II recorded on 'l(ldeotape, the videotape re­
cordings llhall be the exclusive medium of presenting testimony with­
out regard to the, availability of the Individual wltnesaes to testify In 
person. The limitations placed upon the use of depositions do not ap. 
ply when the entirety of the testimony I, recorded on videotape pur. 
IUIInl to the authority of Clv.R. 40. 

2. llivorcing Civ.R. ~O. The entire testimony and appropriate evI. 
dence may be Pn!Se!lted by vldeoll!pe recor'dlng under agreement be­
tween or among all of the parties and with the COIISlmt or the trial 
judge •. In 11/1 appropriate CI&'. having due regard for the costJ In­
volved. the nature of the action. the nature and extent or the testimony. 
and after consultation with the attoml')'S repmlll!ntlng the parties 
to the action. the trial judge may order the recording of all of the testI. 
mony on videotaP.e. 

3. Procedl!re. Unless clearly Ir.appllcable. the provisions relatlllI 
to the taking of a videotape deposition shall apply to the recording or 
the entirety of tite testimony on videotape. The order of the taking 
of the testimony or the Individual witnesses and the order of the pres­
entation or that testimony shall be at the option of the proponenL In 
ordering. or consenting to, the recording of all of thl! testimony on 
videotape. the trial judge shall fix a date In advance of the day 8IJo 
ligned for trial by which time all or the recorded testimony mllllt be 
flied with the clerk or tile trial court. 

4. Objedloll,. All obji!ctlons must be made and ruJed upon In ad­
vance of the trial of the cause and no objections to IIny of the testi­
mony may be en~ertalned during the presentation of the testimony. 
Edited copIl!:i or lIli the videotape recordings shall be made as m8Y be 
required to eliminate all rererences to objections lind to reflect the rul­
Ings of the trial judge on the objections made. 

5. Prettetu:e 01 coullael aftd trial judge. The counsel for the par­
ties and the trial Judge shall not be required to be present In the court· 
room when the recorded testimony I. played to the Jury. ~ trial 
judgl! shall not leave the courtroom during the playing of the recorded 
tt!'lltlmony without admonishing the Jurora as to their dutlrs and ft'o 

lponsibilltles and without leaving the Jurors In clullp of II respomIo 
bIe official of the court. The tn"l ~ shall remain within ellS)' rf-
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mil and shnU brar the AnN! duties and I'!IpOnIlbilitIeI 1111 II M _ 
physlea1IYlIrftellt In the courtroom. 

(D) lIse of EleetI'OllIe om- r. o.e ~tUl .. VerbdblI 
1'raucripts .f I'roCleedIllp. , 

1. ./llItlIority. SuperlnlmdftJce Rule 10 pennlta the IIR of ~iec­
tnmic devices ~ a mealll of tl1llllCl'lblng any court or IP'nd jury pro­
c:eMllIglI. 

2. Determillatioll 01 mmlCribill9 medillm. Tbe trial judge, In the 
~ of trial proceedings, 01' tIM! admlnistratlll'l! judge, In th~ case of 
II'Bnd jury proceedlnttS,1i1 exa'clslng his authority ovrr the operation 
or his court, may order 1M utilization or 'any m5ns authorized by 
Superintendence Rule 10 lor ~rvIng 1M pt'OCeedIngs. 

3.1i1 lieu or I'I!qUftting a copy of 1M transcript of pl'llCeedlngs, or 
portion or It, a party may vI~ 1M transcrIpt 01 proceedings on file! 
wlth'tlM! clerk of the trial court or the clerk or the court of appealt 
as may be applicable!. " 

4. Refel'm(.'e to a piutlc:ular portion of a tralllCl'lpt or pl'OOl!t'dlngs 
on videotape shall Include refel'eOO!, to 1M eovent, the number of 1M 
MI of tape OI!. which It II recorded, and the elapsl!d time eoIII1ter mid­
Ing. 

(E) ::lqalpnmlL 

1. Btlllll'lard. To minimize 11M! Incompatibility of llQulpmfllt, the 
IEAJ Standard, the.> Japanese Standard one-hall Inch vldeolape sped. 
ficatlons togethe.>r with specifications for recording and play back 
equipment, is specified lIS the standard for use In the I'l!'COrdlng or tes­
timony and other evldmce on videotape for Introduction In Ute trial 
courts. of this stllte. If a party records tetlmony on videotape which 
Is not compatible with th~ established standard. tIM! party shalJ be reo 
IpOIIsib!e for the.> furnishing of reproduction llQulplllMt or for conver­
lion 10 th!! e\.abllshed standard, aU of which shall be at tM c:ost or 
the party and not chargeable as costs In the action. 

b1; .ProtMicnt. Each trial court shall moe provIalon for the .. va Ita· 
It}" or play back or l'1!J)roducing fal'illtles. AI inay be appropriate, 
or"" trial court may purchaSE' the.> equipment, may lesae tlte equipment, 
or may mntract for tIM! furnishing of the.> equipment on tIM! ot'Caslolll 
~ for th!! equipment. In the exerclae or Nch or the specUied 

optIOnS, the trial court shall proyld!! for tIM! adequate training of an 
~tor from within the pe!l'Ionnel or tlte court, or for th!! lJf!rvlces of 
t'OIrI~ent IIpf'ratOl' from _ otMr 1OUft.'e. 
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3. "illimllm (!qIIipmmIt. AI a minimum, faeUltI<l!II WlI COiIIIat 
of a vldeo~pe player ,and one monitor, having at IeIIlIt fA l .... ndt III:rftn. 
Color facilities IIhaIl ~t be required. Wbm! the tlriaJ ,Iudee relies 
upon the two track audio CIIl\SI!tte cystem tar rullnc upon ob)ectlom 
mad!! In the recording of testimony on videotape, tOO trial court may 
pul'Chaae, or otlH!rwlae acquire, the modified equlpmmt \flied In play. 
Ing the mundtnck ftOOrdlng of th!! ~mony and rmJl'dlne the nd­
Ings of tIH! trial judge. 

4. Maitlt~. Proper malnlenallOl! of equlplnent III _tlIL 
'I'tu! trial court shDIl take ai, reuonable iItt'pI to ~ that the equip­
mmt Is maintained within the operating tolerancell. The trial court 
shall provide for com~t ftgU!ar maln~oI equipment ~ Ia 
owned or Ieured by the coUrt"lncludtnc 'the runn~ of • atandar4 tst 
tape at k!ast. onc:e ~ three JIIOIIthL 

(F) Ca8tL 

1. DepositioIu. 

(a) The cost of videotape .... material, shaJl be borne by the rn­
ponent. 

(b) 'J1Je reasonable COlt or recording the testlrmony Oft the 'fId!otIp! 
::shaIJ be tlUted u costa In the action. 

(c) 'J1Je COIIt or playing the vIdt!o1&pe m:ordl.nc to th!! Jury In the 
~ of th!! trial IIha1l be treated .. a pneraJ eon 01 the operation 
of the trial court. 

(d) Tbe COllI of.an audio reproduction of tt~ vIdI!otape! ~ 
DOUnd track used by the trial court In rulll1l on ob)ectlOOl Ih&II ~ 
tmlted as costs In the action. 

(el 'J1Je COlt 01 playing the videotape! ~ng for the JIIII'IDl! of 
ruling upon obj4!ctlons shall be tRIlled .. rolla In th!! actJcn. 

(fI TbI! COIl or producing 1M edited II'I!rslon or the vlcJeotape rec0rd­
Ing llhall be tlUted .. COIIts In the cal.lBe, l!fIIVIlded that th!! COlI of the 
videotape, .. a material, shall ~ bomt! by thI~ JII'OPIII1I!I1t of the tat!­
mony. 

CI' T1Ie mat of a copy of th!! vldI!otapI! lWOI'dInc and the COlI fI 
an audio tape recording or the vldt!IItape IIOU!IIIItnclr shaJl ~ at the ",. 
pmae 01' the party reqUftting tM copy. 

2. CIIIR. 40 rasi_ •. 
(a) TfJe COllI of the v\dI!otap!!. as a material, tIIId be beirne 111 the 

pI'OIlOIImt of 1M t .. Umony. 

~----------_#~~~-~--
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(b) 'r1iI! coat or fOIJk!II ror the benelIt or the pmtlet IhaII be bonIrl! 
by the ~ng party. . 

(c) All other COlt cIIaIl ~ com or the actIor. allocated between or 
IIIiOrIZ the partJe. as requ.lred by law All may be d!scmJonary 1!IItb the 
court. 

3. ~.prepard~ol~. 
Ca) The COI.t oC copies or the transcript 01 ~lrigJ Ot web pan. 

tI!m!of All may be deemed MC:eISary by a perty for his UII! ~ be 
borne by the reqUESting PIIrty or Il.I provided !iY law. 

(b) The cost Gf viewing· a tranu:rlpt of ~np trlnll:rlbed on 
Yideol.lp!, u provided lor In SUp.R. 15(D)3, chalL !Ie borne by the par­
t,y requesting It or as provided by law. 

(c) All otMr costa shaJJ be a.tI:I of the action and payment w,O 
be allocated by the court. 

(0) ~eI~FIIed"'IIiI.r_ri 
1. ~. The ownership or the videotape uaed In recording 

felltlmony ahan 'l'ftllaln wlQt the rnoponmt c:I tt.e tHUrnony. Video­
lap!! may be reused .for the RC.'Ordlng 01 tectJmony, but the pt'OpOIII:nt 

ahaJI be mmonslble em' the aubmJu!DII of a recordIne oi ~bIe 
quaUt,y. 

2. Rez- 01 ~ n!CI?nfiItg/l. 
(a) The trial court may authorl2r the cleric or the court to I'I!Ieue 

the original videotape recording and the I!dlted videotape ~ 
to the owner or the videotape: 

(I) upon the final disposition of the callR when no trial Is had. 
(it) upon t~ expiration or the appeal period foUowln& the tria! 

of the CllUIe, ProvIded no llppnJ Is taken. 

(1\1) upon the lInal detennlnaUon of the caUll!, If an appeal Is 
taken. ProvIded,~, that I~ tile testimony II recorded ateno­
&nIphlcalJy by the court reporter during ~he playing of the videotape 
fl!a:lrdlng to the jury, or to the court Bitting without a Jury, the video­
tape recordings may be I'I!tumed to the prop!Inent upon d1lJ1011lt1on of 
the CllIII!! following the trial. 

(b) Tbe trIa1 court'. ord!r ofl'l!leue shall be by jouniaI entry. 

(LI' DdhtIthu. For JIUi'1IOIes of U-Superlntmdence Rules, the 
foll1!olng definitions apply: 

.. ~ ReamI. The record eonsIats or an rapers and exhibits thc!mo 
'-In any eourt. the tIanecrIpt of PI'OLWdInp, or excerpts tbm!oI,lf 
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any, Including e!lhlblta, a~ emtrled cioptel of the Ib:IIet m:Il journal 
mtrles' preplil'ed by the clerks of the various CClUI1L 

2. Origillol RJCOrd. The orlKlna .. of ali ItftnI whleh an! a put 
of the Recoflt 

3. Tnnt&crlpt of Proceedillg/l. The end product of whatever medl­
um uaed to preserve the content or pI'OCftdInga In a trial CIl'IJrt. 

4. TrulllCf'ibe. The proceml of JlftRrvtng the contft'll of oral pro. 
Cftdlngs or the pI'OC:eS of transferring the content (;f oral prGCftdlnp 
from one authorized medium to the _ or an)' otMr authorized 
me<Jlum or pm;ervatlon. 

5. TraltllCripticnt. A COPY. either In 1M ame medlwn aa ~ origl. 
naI or In an)' otbe~.!uthorlzrd medium or reproduc:tJon, or l1li oriilnaJ 
transtTlpt of pf'llC.'ftodlDlilI. 

Addtid .1,1972; 'ammded Jan. 29.1973. 

Arbltratlolll 
The judge or judges of generill dlvillons of eourta of I.'CIl'III'IIOI pled 

shall consider, and may adopt. a plan ferr the mandatory arbItratkia 
or civil c:&54!S. 

The plnn shall speclry the arnowt In contr'IMrsy wftlc:h wID require 
submission of the case to arbltmtlon ROO arbitration shall be required 
In C8SelI whel'l!ln the amount In contl'OYeI'IY does not exCftd that 
spetlfled 10m. Arbitration shall be pennltted In cues where the 
amount In controversy e!lceeds the sum specified In the plan for min­
datory ,1Irbllmtlon where all partlftl to the action 1lgrC!!! to arbltmtlim. 
The court shall detennlne al pre-trial ",1.ether a CUt II to be III&IIda­
torlly arbitrated. 

Every plan for the rnanllalory Ilrbltratlon of civil - ~ 
pursuant to this rule shall be filed with the lUiJl'ftne court and 
Include the following be,,;'~ principles: 

A. Adloll8 E:IJCluded. Actions Irrvolvil' , title to real atate, equI­
wble relief and appeals shall be exclutled. 

B. A rbttrofon. Tbe court shall appoint a board of three arb!!':; 
lors from a list of lhooe lawyers who haW' consented io - : 51! 
capacity Ind who have no Intll'l'l!llt In the detmnlnatlon ~ 1n7'er­
or rellltlonship with the partlea or 1lbI!ir t'OIIIWI ""hid! 
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left with an Impartial (,'OnI~t1on. of the calle. Tbe ~:i~ti1W may 
~ to the appointment by the court of II single Irb!t'rnt(;f'. 

C. Rqcrt aJId AwnI. Within thirty clays after ~!III' btl\rJng, the 
board or t~ Ill)gIe arbitrator must file a report and a"'lrd with the 
clerk of the court and fOlWllrd copies thereot to all parties or their 
c:ountFeJ. Such report, iInd award, unlI!ra Ippr&Ied from. ahaJI be final 
and ha~ the legal Effect of a vmIIct upon which Judiment IIbalI be 
enteml by the court. 

D. A~. Any P!lrty may appecl the IIWIrd to the court .,. 
'lV1thln thirty days aller the' filing of the award with the clerk of the 
CDIIJ't,he: . 

(1) rues a notice of .weaI with the clerk of courts end IIet'WII a 
copy thereof em the 1dve.!'Ie party or PIIrtles IC()Ompanled by an alfi. 
davit that the appeal I, not being taken for delay; IUId 

(2) Relmbul'leS the county for aU f_ .. kI to the amltraton In 
thecaae. 

All appeals IhalI b! Ill! ROVO prIICI!edlnp at which memben! of the 
deciding board or the 11l!;,l~ arbItrat.!!r are bwred u wltneuK. 

Exceptions to the decWon of the board or lingle arbltntor baled 
01\ either mllCOl1duct or (,'Orruptlcn of the board or lingle arbitrator 
may abo be filed by any r~rty within thirty days alter the filing of 
the 1'fpOrt, and, If IUStalnl!d, the report shall be vacated. 

Added err. July 2.1973; amended Oct. 22,1973. 

8V1'ZiUNTENDENCE auu: 1'J 

Btal!danl Probata Forma. 

(4~ A,pl!cabllltJ. Thls rule preacrlbes the fonnat, content, and 
use of IIandiirtl !tlnna f!lr designated applications. pleadings. walvera, 
"?,Ic.es- entries, and other filings In certain p!'OC'l!edlnga In the probate 
division of the courta of ()OmmQn pIeu. 

~ • standard form has not been IIl"1!111:1'lbed by this ruI:!. the 
form !IUd IhaJI be that required by the CMI Rules, or prnc:ribed or 
Pi'rmltted b~ the probllle dlvlalon of the court of _ plea In 
-lIich It ls beIn!i: flied. 

(II) Etredhe at.e; _., IICIIIIdard IIIId _ stalldanl forms 

~~ 1) 111&1 ruJe tabsI effect July 1. 1977 and appl .... 10 pl'OCl!edlngs 
• on lind 1Iftft" that dale. Indudln" Jll'l)Cl!l!dinp In prmdlng cueL 

............... _-.. 'lfil 
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(2) Except u provided In division (e) til thlII rule, when I Itand­
ard f!lnn 'S preacrlbed !Jy thln"le: 

(a) Either the alan!!ard f!lnn «II' a l\CfI .... ndard fonn may be UII!d 
through December 31; J977. If the standard Conn Is tilled. no court 
IIbaII .'eject. It f!lr filing 8!lIely .beca\lllt It Is not In II fonn preac:rJbed 
by web court. . 

(b) Tbe standard f!lnn shall de UIM!d on and after JIUIUU)' 1,19'1'8, 
and noo-atnndard 1!ll'l11llllhaJl be rejected CM Clllni. 

(C) HoolflfStIO'II fII stucIan'I f_; ~ ... fIIqI ptepand 
for~,,_ 

(1) A prll\ted. blank standard fonn may be modified by ~ or 
Interlineation to meet the cln:umstances of a particular caR or pro­
~Ing, If the modification can be accomplished neatly and CI!"" 
\'t!I'Iiently. No court lhall require the modification of a standard form 
as a routine matter. It any allegation, statement. data, Informa. 
tlon, pleading, or filing Is required by an appropriate local rule 011 
rourt and a standard form does not make provision therefor, It shall 
be provided In a separate or supplemental filing. 

(2) Even ~houCh I standard f!lrm Is prescribed, an original IIIIItU­
menl may be prepared for filing. Any luch Instrument shaU be typed 
on eight and one-half by eleven Inch paper. Tbe caption prescribed 
In Superintendence Rule 18 shall be UIM!d, and the lnatrurnent shall 
follow the format pl'I!K1'lbed tilr the standard fonna. Any IiUdI In­
Blrument may modify the language or the standard form, omlt Ina.,. 
pllcable matlel' required by the standard form, and add maUernot 
Included In the standard fonn to the extent required by the c/"f.1DII­
lIallCfS of the particular case or PfOI.'I!I!dln(t. 

(0) staadard ptWhate r...... Tbe standard forms ~ for 
\lilt In the probftle dlvlllon of the courts 01 common pleu Ire u fol­
lows. 

';62 

. ,. , 

..,,,,,,,j 



Appendix Three 

SPEEDY TRIAL STATUTE 

2945.11 'I1ae 1'I'IdU 1IIWda ItearIo& 01' erial aust be 
WIt 

(A) A penoD Aiainst whom .. charge is pending in a 
court oot ofrecor~ or ~~J5t wbom • cbuge of minor 
~or is pending in a colJ!l of rec:ord, shall be 
brought to trW within thirty days after his arrest or the 
aervice of rummons. 

(B) A persoD 8p.inst whom a cbarge of misdemeanor, 
other thaD .. minor misdemenanor [sic1 is pending in .. 
court of recotd, sbaJl be brought CO trial: 

(I) Within forty-five dayz after his arrest or the IeIV­
ice of lUDllIlons, if the offense charged is III misdemea.nor 
of the «bird or fourth degree, or other misdemeanor for 
whicb tbe muimum penalty is imprisonment for Dot 
morC than ailty days; 

(2) Within ninety days after his UfC:St or the service 
of Bummons, iJthe off~ charged is a misdemeanor of 
the first or ICCODd degree, or other misdemeanor for. 
whicb the nwtimum penalty is imprisonment for more 
than sixty dAys. 

(C) A periOD against whom a charge of felony is 
din . 

'(1) ~ball be accorded .. prelimUwy hwing within rd· 
teeD days after his arrest; . 

(2) Shall be brought to trial witlilil two hundred leV­
en'l)' days after his arrest. 

(0) For purposes of computing time under divisions 
(A)~ (8), and (C) of this ~tioD, eacb day dwg which 
the' accused is; held in jail in lieu of bail on the pending 
charge shall be counted as three days. 

(E) This seCtion shall Dot be construed to modify in 
any way ~tion 2941,.01, Of aections 2963.30 to. 2963.35 
or the R.evised Code. 

2945.72 1:.' doe" dae far .... or trW 
The time within which an ~ must be brought to 

trial, or, in· the case of felony, to pre~ heari.Dg 
8J'.ld trial, may be extended only by tlie following: 

(It.) Iuly period d~ which the accused. is UnavailA· 
ble for hearing or trial. by ra.son of other criminal 
prOCl'edinp against him. within or outside the state, by 
reason of his c:onfinement in another lUte, or by ~ 
of the pendency of· extradition ~p. provi~ 
that the ~tion cxerWa reasonable diligence CO 10-
cure his availabili!y; 

. (8) Asly period dwin~ ~Ach .the accused iI mentally 
incompetent ,lo 5iAnd tria! or d1uring which his.J,Dent.IJ 
competence to atl.nd trirJ is being determined, Of any 
periOd dv,ring which th6 accused is physically incapable 
olW.U"AJDa trial; 

232 

(C) Any period of delay DeCellitated by the ACCUIed', 
W:k of. COUDJel, provided that IUdt delaln: Dot occa­
mODed by any laCk or diligence in provi' counsel to 
an indigent ICalSed upon his rcqueat II rcquiRd by law; 

(0) Any period of deJa>: occuioned by the neglect or 
imP!OPCT act or the a.c::cuseicIj 

(E) Asly period or delay nec:essi= reason of4 a 
plea in bar or abatement, motion, ~1'Ig. or action 
made or instituted by the accused: 

(f') Any period of delay necwitated by a removal or 
ch.ange of venue PW'IUaDt to Jaw; 

. (0) Any periOd during which trial is myed Pumwlt 
to IJl expieu statutory requirement, or PURWUlt to an 
order of another court competent to inue such order; 

(H) The period of any continuance p..nted on the 
accvsed'e own motion, and the period of any reasonable 
continuance $TIDied other dwl upon the accused', own 
motion; 

(1) Any period during which an appeal filed pursuant 
to sectioD 2945.67 of the Reviled Code is pending. 

1945.'73 Df.sd&vae for delay ID trial 

(A) A charge of felony aba1J be dismissed if the ac­
cused is Dot accorded .. preliminary hearing within the 
time ~uired by sections 2945.71I.1'ld 2945.72 of the Re­
vised COde. 

(B) Upc?n motion made at or prior to the commenc». 
mentof trial, a person charged with an offense: aba1J be 
discharged if he is not brought to trial within the time 
required by sections 2945.71 and 2945.72 of the R.~ 
COde. 

(C) Regardless of whether a longer time llinit may be 
plovided by sections 2945.71 and 2945.12 of the Revised 
Code, a J!C!IO!l charged with misdemeanor ahall be dis­
charged if he is held in jail in lieu of bond awaiting trial 
on the pending ~e: 

(J) F9r a totaJperiod equal to the maximum term of 
imprisonment whicll ma>: tic imposed for the most acri­
ous misdemeanor dwged; 

(2) For I tow period equal to the term of imprison­
went a1JQwcd in lieu of payment of the maximum fine 
which Dily be imposed for the most serious m.iJ. 
demeanor charged, when the offense or offenses dwged 
Constitute minor misdemeanors. 

(0) When. charge of feJoD)' is dismissed pursuant to 
cJjvision (A) of thisaec:tiOD, such dismissallW the lime 
effect IS • DoUe pr~ui. When an accused is ms.. 
·charged pursuant to division (B) or (C) of this lec:tion, 
sucb .wge iI a bar to any further crim.inal proceed­
ings against him hued on the wne conduct. 
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~I Appendix Four r-
CORREtATWN MATRix:· CINCINNATI --, 

1 2 5 6 7 S 9 10 11 12 13 14 15 16 11 18 

CPT 1.000 

RULES -.116 1.000 

SPDY TRIAL -.227 .670 1.000 

fIOMlCIDE .062 -.110 -.058 1.000 

ROBBERY .056 -.036 -.021 -.056 1.000 

ASSAULT .038 -.056 -.020 -.054 -.082 1.000 

THEFT -.109 .079 .072 -.157 -.239 -.228 1.000 

RAPE .037 .061 .031 -.028 -.043 -.041 -.119 1.000 

DRUGS .028 .124 .081 -.068 -.104 -.100 -.290 .052 1.000 

WEAPONS -.013 .034 -.017 -.050 -.016 -.073 -.211 -.038 -.092 1.000 

I ~ , CHAAGES .022 -.185 -.104 .mo .074 .068 -.054 -.010 -.026 -.067 1.000 
':'" '/ 

, DEFHDTS .015 -.119 -.103 -,,/042 .058 -.074 .128 .017 -.002 -.112 .002 1.000 

CASELOAD -.073 .527 .447 -.077 -.069 -.035 .063 .016 .099 -.006 -.116 -.032 1.000 

. PVT. Am .082 -.047 -.027 .022 -.057 .067 -.139 -.012 .115 .114 -.033 .013 -.028 1.000 

IN CUSTODY -.122 -.018 .032 .005 .120 -.001 .028. .062 -.017 -.095 .165 .021 -.024 -.299 1.000 

, MOTIONS .433 -.098 .023 .111 .202 -.032 -.115 .058 -.012 -.035 .090 .081 -.064 .014 .021 1.000 

, CONTINS .281 0,310 -.196 -.026 .147 -.039 -.001 0.22 -.066 -.072 .001 .019 -.176 .046 -.062 .362 1.000 

PLEA -.264 .087 .107 -~152 -.102 -.044 .101 -.001 0.002 -.034 -.023 .010 .053 -.069 .003 -.235 -.115 1.000 

\ 

.,~lI~ __________________________________________ ~ ____________________________ • ________ ~____________________ ~~.~ __ _ 
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Apf"end'fx Five r CORRELAT'ION MATRIX: COLUHBUS 

t 2 3 4 5 6 7 6 9 10 11 12 13 14 15 16 17 18 CPT 1.000 

RULES -.178 1.000 

SPEEDY TRIAL -.152 .499 1.000 
HOMICIDE -.023 .097 .115 1.000 
ROBBERY .053 .051 .047 -.035 1.000 
ASSAULT .000 .024 .033 -.027 -.060 1.000 
J'HEFT -.051 -.074 -.078 -.121 -.266 -.202 1.000 
RAPE .001 -.032 .009 -.015 -.033 -.025 -.112 1.000 DRUGS .115 .036 - .001 -.052 -.115 -.087 -.392 -.048 1.000 WEAPONS -.040 .127 .064 -.028 -.062 -.047 -.213 -.026 - .. 092 1.000 , OF CHARGES .050 -.038 -~011 -.029 -.034 -.049 .115 -.027 -.V04 -.052 1.000 , OF DEFENDANTS .026 .183 .105 .020 .019 -.059 .058 -.062 -.01.8 -.068 .089 1.000 CASELOAD -.115 .530 .503 .093 -.017 .034 -.075 -.047 .021 .006 .025 .175 1.000 PYT. ATTORNEY. .131 .146 .082 .120 -.051 .022 -.113 -.124 .131 .019 -.021 .057 .122 1.000 IN CUSTODY -.230 -.212 - .180 .008 .115 .028 .080 -.024 -.095 -.034 .047 -.102 -.192 -.344 1.000 ' OF MOTIONS .253 .172 .255 -.004 .000 .074 -.117 .025 .111 .066 .016 .063 .173 .150 -.126 1.00.0 ' OF CONT!NUANCES .018 .176 .158 .024 .015 -.037 -.124 .074 .101 -.044 -.026 .080 .045 .140 -.146 .345 1.000 

PLEA -.214 .040 -.020 -.032 -.001 .022 .105 -.090 -.042 -.079 -.103 -.017 ~.056 -.069 .061 -.233 -.075 i1;OOO 

• 

~lJb! _____________ .~ ____ ~~ __ _ 
"--__ ----------..A~ ._~ __ 
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I r CORRELATION MATRIX: YOUNGSTOWN 

~ 1 2 3 4 5 'I 8 9 10 11 12 13 14 15 16 17 18 

• CPR 1.000 

RUlES -.180 1.000 

SPilt TRIAL -.101 .656 1.000 

• "(lUCIllE .034 -.050 -.083 1.000 

> ROOBERY -.026 .015. .034 -.096 1.000 

ASSAULT .022 -.048 -.076 -.081 -.136 1.000 

'THEFT .,.068 -.060 -.047 -.163 -.275 -.230 1.000 

: RAPE .050 -.Oll .016 -.039 -.065 -.055 -.111 1.000 

DRUGS ... 022 .128 .153 -.090 -.151 -.126 -.256 -.061 1.000 

, WEAPONS .001 -.044 .027 -.040 -.067 -.056 -.114 -.027 -.062 1.000 

, CHARGES .086 -.059 -.Ol4 -.040 -.005 -.061 -.065 .025 .150 -.076 1.000 

: , DEFNDTS .011 -.029 -.090 -.060 .155 - .. 082 .105 -.039 -.141 -.068 .007 1.000 

: CASELOAD .040 .143 .356 -.030 .022 -.048 -.028 -.069 .101 .013 .055 -.027 1.000 

! PVT. Am .150 .100 .153 -.OOS -.081 .011 -.093 .005 .084 .013 -.051 -.068 -.018 1.000 

IN CUSTODY -.187 -.048 -.058 .040 .055 -.029 .031 -.004 -.075 -.049 .060 -.000 -.000 -.303 1.000 
, MOTIONS .296 -.023 .017 .220 -.051 .006 -.Ot] .079 -.046 .028 .130 -.015 .045 -.083 -.010 1.000 
, COftTlNS .142 .015 .057 -.031 -.052 .112 -.089 -.021 .059 -.022 -.010 -.053 .052 -.007 -.049 .223 1.000 

, PLEA -.354 .111 .075 ... 038 -.020 -.045 .131 -.066 .048 .028 -.234 -.!l73 ~.051 -.083 .049 -.283 -.094 1.000 

r 
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Variable 

Type of Charge 

Homicide 

Robbery 

Assault 

Weapons 

Rape 

Drugs 

Theft 

Case Characteristics 

I Charges 

, Defendants 

I HotiofiS 

, Continuances 

In Custody 

Private Attorney 

Pleas 

Mean CPT 

Outcome 

Guilty 

Appendix Nine 

CASE CHARACTERSTICS: YOUNGSTOW~ 

Pre-Innovation 

7.11 

13.2% 

12.0% 

3.4% 

3.0:1: 

6.4% . 

7~,~".lS 

1.25 

1.16 

.32 

.. ~n.' 

49.6% 

70.6% 

124.07 Days 

80.2S 

238 
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Rules 

7.6~ 

, 11.13% 

11.8~ 

0.7% 

1.4% 

11.1% 

29.9% 

1.17 

1.19 

.22 

.. 02 

37.1% 

52.4% 

79.2% 

62.79 Days 

86.11 

(' 
Spe~dy Trial 

3.12; .-

lS.5S 

7.6% 

3.1% 

2.7% 

18.9% 

29.2% 

1.,20 ( 

.. 
1 e 10 

.30 

• 02 C 

33.0% 

67.1% 

78.~~~ 

74.0',1 Days 
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