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INTRODUCTION

In 1963 the 29th Oklahoma Legislature created the Human Rights
Commission and directed it "to work toward removing friction, eliminat-
ing discrimination, and promoting unity and understanding among all the
people of Oklahoma."l‘ To meet this mandate the Commission, in 1974,
issued a policy statement on Community and Intergroup Reﬁgtions. In
this statement the Commission pledged to 1) "work te creéte a heightened
awareness of human rights-related needs and problems and the necessity
for citizen involvement in their (esolution,"” and 2) "aid groups of
Native American Indians, Blacks, Mexican~Americans and other minority
group citizens in establishing meaningful dialogue and cooperation with
Tocal offipia]s:and governmental bodies. " Given this statutory mandate,
this projéé%“assesses the general nature of the problem of police-
Eitizen re]étion§ in the state and préSents\possiblefmeans of addressing

this problem.

For the pasi ten years, and Fecently at an increasing/;ate, Oklahoma
citizens have been complaining of abuse by law enforcemegigofficers.
The criminal justice system Ss perceived‘by many as being eithér incapabie
or unwilling to investigate abuse complaints adequately and impartially.
While redress of grievances by citizens against police officers is

theoretically available under federal law, a satisfactory resolution of

many of these grievances has not materialized.




Further, neither state nor municipal avenues of redress have al-
layed the concerns of citizens. Municipal grievance procedures are non- ;
uniform and vary significantly from jurisdiction to jurisdiction. |
Mofeover, there is little public knowledge of the inner workings of the
complaint process. As a result, the Oklahoma Human Rights Commission
has received complaints and requests for assistance from aggrieved

individuals and community grcups.

Problems in police-citizen relations have been a continuing concern
of the Oklahoma Human Rights Commission. The Commission has, to the
limited extent permitted by 74 0.S.,953.(e), evaluated some of the
specific complaints and referred citizens to approprj@te state and
federal agencies. The Oklahoma Human Rights Commission has also examined
this problem as it affects intergroup and race relations. Specifically, é

in the April 26, 1977 Hearing on Indian Civil Rights Issues in North-

western Oklahoma aﬁd in the study Race Relations in Oklahoma: Cctober,

1979, both minority and majority Oklahoma citizen respondents stressed
_police-citizen relations as an area of grave concern. In the April 26,
1977 hearing, Native American respondents testified that they felt that
there was a double-standard justice system that included police harass-

3 Results

ment of Native Americans and unequal protection under the law.
from the 1979 Race Relations study indicated that Native Americans,

Blacks, Hispanics and Whites considered the criminal justice system to

be a human rights~related problem. Areas of concern expressed by the
respondents included the disproportionate arrest rate of Native Amer-

icans for alcohol-related offenses, the excessive length of the com-
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plaint process, the failure of police to adequately investigate and
publicly expose crimes/against minorities, the lack of minority repre-
sentation in the higgé}‘ranks of the police force, and the need for
bilingual capability on the part of police officers in appropriate

commum'ties.4

Recent events in the state of Oklahoma have also indicated that the
problem of police-citizen re]atjons persists. These events reflect the
multi-faceted nature of this problem and are outlined in the following
categories: violent intergroup conflict, such as the civil disturbance
in Idabel; the questionable use of deadly force by police officers, such
as in Oklahoma City, Muskogee, and Tulsa; the questionable use of deadly
force by citizens, as in Oklahoma City; alleged police brutality and
harrassment, as in Weleetka, Edmond, Watonga, Guthrie and Lawton; allega-
tions of police abuse and subsequent intimidation of a complainant, as
in Cleveland; civil judgments against police officers/municipalities for
violations of civil rights, as in Bryan County and Edmond; lack of
public confidence in investigations of crimes against minorities, as in
Enid; alleged police misconduct and involvement in illegal activities,
as in several communities across the state. Moreover, there have been
several police officers killed in the line of duty by citizens. Most of

the above events have received extensive coverage by the electronic and

print media in the state. The prob]em has also elicited a cover story

in the June, 1980 issue of the‘Oklahoma Monthly magézine, numerous

editorials, and considerable attention as a topic of concern in broadcast




forums.

The national media have also focused increasing attention on the
problem of police-citizen relations. Such popular television programs
as "Lou Grant," "The White Shadow," "Hi11 Street Blues," and "Barney
Miller" have dealt with sensitive issues such as police misconduct and
the use of excessive force. "The Killing of Randy Webster," a made-for-
television movie, documented among other things the complexity of the
process of seeking redress of grievances against police officers.

"Fort Apache: The Bronx," a current box-office attraction, deals with
much of the above subject matter. The topic of police stress has been

considered on talk shows such as "Donahue" and has spawned the creation

of the quarterly publication Police Stress. Further, the March 23, 1981 °

issues of both Time and Newsweek have presented as cover stories the

subject of the rise of violent crime in our society.

The rise of violent crime and the social and political factors in
the society that have precipitated its emergence as an issue serve as a
‘backdrop for a consideration of contemporary police-citizen relations.
Among those factors that have combined to create the current climate are
the economic reality of inflation, high unemployment, and projected
cutbacks in social programs; a revolving-door criminal justice system
that is perceived by many as failing to protect citizens from violent
crime and as affording the accused more rights than the victim; the
growth and increased visibility of extremist groups and the resulting

polarization and confrontation between differing groups; and the pro-
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Tiferation of community self-protection groups whose activities border
on vigilantism. These factors and the "pressure~cooker” atmosphere they
create impact heavily upon the quality of police-citizen relations. In
the midst of this climate of turmoil, a delicate balance must be struck
between citizen pressure for strong measures to combat crime on one hand

and the preservation of civil rights on the other.

The individual police officer often finds him/herself in the middle,
a victim in the maintenance of this precarious balance. No examination
of the problem of police-citizen relations can ignore the stress ex-
perienced by police officers or the mutual distrust of citizens and po-
Tice. As Chicago Deputy Chief Raymond Clark states regarding the iatter
part-of the problem, "If peopTé shun us, dislike us or mistrust us,

there's no way we can do the job right."5

Concerned about the various aspects of the problem described above,
the Oklahoma Human Rights Commission, in late 1980, adopted this project.
The Community Relations Department was given the following general areas
to serve as an outline for the examination of the status of police-
citizen relations in Oklahoma: (1) To what extent and in what ways do
Oklahomans perceive a problem in the area of police-citizen relations?
(2) Are present laws adequate to ensure the protection of life and the
preservation of civil rights? (3) How can alleged police crimes be
investigated and evaluated in a manner that is impartial? (4) What

mechanisms can communities activate to improve police-citizen relations?



To meet the mandated objectives of the Oklahoma Human Rights Com-
mission and to follow the above guidelines, the Community Relations
Department, which consists of three Community Relations Specialists, ex-
amined the historical role of the Oklahoma Human Rights Commission;
defined areas of police-citizen relations in which recent, identifiable
problems exist; monitored local and national media treatment of police-
citizen relations problems; conducted in-person interviews, where possi-
ble, with involved citizen group leaders and law enforcement officials;
researched available sources of information on the subject of police-
citizen relations, including federal studies and publications, current
journals and magazines, and newspaper accounts of conflicts or litiga-
tion; and conducted research into the legal background and case law
regarding the use of excessive force by police and citizens as covered

by 21 0.S. 732 and 733, the "fleeing felon" statute.

The following report addresses jtself to many of the aforementioned
aspects of the problem of police-citizen relations in the state. Most
‘important, the report recommends that the state legislature pass legisla-
tion and that municipalities adopt policies to address certain aspects
of the problem. In addition, it is hoped that the document, while not
the definitive, comprehensive analysis of a complex social problems.
serves as a catalyst for further discussion and provides a foundation
upon which interested groups and appropriate agencies may build to
achieve the critical goal of improved relations between police and the

citizens they serve and protect.

-7-

PROBLEMS OF POLICE-CITIZEN RELATIONS

In order to obtain a sense of the mood and perceptions of Okla-
homans regarding the problems in police-citizen relations, the Community
Relations Staff targeted citizen group leaders, community representa-
tives, and criminal justice system professionals from across the state.
For the most part, these‘respondents were eager to participate and share
their perceptions. Some police professionals declined to participate on
the basis of departmental policy guidelines. The interviews were con- .
sistent in that they followed a general outline, with the interviewer
and respondent having the flexibility to concentrate on aréas of special

interest. (see Appendix A)

This section deals with the responses to the request for iden-
tification of problems in the area of police-citizen relations in Okla-
homa. Somé research material has been juxtaposed to place comments or
issues into a general perspective. Many respondents expressed concern
about the same problem areas. The areas of excessive force and citizen
redress of grievances will be dealt with in more detail in subsequent
sections; however, the topics will be handled here briefly as identified

sources of concern.

The problem areas fall into three general categories: 1) excessive
force; 2) grievance procedures; and 3) human relations factors, which

describe perceived problems r%nging from the broad topic of cultural




awareness to the specific issue of Indian Trust Land jurisdiction.

"People are afraid of the police." That comment, simply stated by
Lanny Endicott, Chair of Tulsa's Human Rights Commission, is suggestive
of the larger prqb]em of the use of excessive force and, in some in-
stances, deadly force on the part of police officers. This perception
is representative of the views of many Oklahoma citizens and was

mentioned as a major problem by most resbondent citizens.

When a police officer uses excessive force, according to Opio
Toure, Oklahoma City attorney, "he/she crosses éﬁe line from being an
enforcer of the law to breaking the law." In Toure's opinion, the Taw
should reflect the concept of "reasonable force," meahing "only that
force which is’reasonably required to make an arrest." He adds, "Once a
person has cuffs on, you need not beat that person. Police officers in
Oklahoma do that every day. Once a person is ]yiﬁé on the ground, you

need not shoot that person.”

While excessive force in the form of brutality is perceived as a
_problem, the increasing incidence of the QUestionable use of deadly
force by police officers against citizens has placed the latter area at
the top of the list of citizen concerns. Mike Turpen, Muskogee County
District Attorney, cites the unprecedented fact that during a period of
nine months, three Black males weré killed in separate incidents by

White police officers in Muskogee. In one of these killings, the police
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" used deadly force against a citizen who was fleeing apprehension in a

manner that was neither violent nor life-threatening to the officers.
With regard to the use ofkdeadly force against so-ga]]ed "fleeing
felons," Turpen is of the opinion that this grant of power given to
police officers, particularly with regard to property crimes, is "too
broad" and ultimately is "unfair" to the officer who takes a life. This
act, which is sanctioned by law and reinforced by tfaining, nevertheless
leaves the officer ill-equipped to cope with the criticisms of bad

Jjudgment and fanaticism that inevitably ensue.

The perspective of David Breed, head of Western Neighbors, Inc., a
community organizatibn in Tulsa, is representative of the view of some
respondents that human 7ife should be valued over property. Breed

states that he is @

.. . bothered by the amount of' force associated too
often with property crimes. There is no good reason
for using a .357 magnum pistol when someone is run-
ning away from a property crime in which it is clear
that no one has been injured and no weapons are being
used. My mind turns to jelly when I hear that' pro-
perty eriminals are shot in the back. Deadly force
18 not an appropriate means of 'catching' someone.

My prejudice is that police should be trained to

run faster!

Comments such as this are indicative of citizen perceptions that ex-
cessive ard deadly force are serious problems; however, the complexity

of this issue warrants further examination, which is included in a sub-

sequent section of this report.
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Respondents who commented on excessive or deadly force connected
this problem to the procedural difficulties facing a citizen seeking
redress of grievances against misconduct by police officers. These
comments were accompanied by suggestions of both increased administra-
tive review and control of police-involved offenses, and citizen review
of serious police misconduct. Police professionals cited preference for
the former, while citizen respondents stressed the mistrust by the
public of the workings of inner-departmental review and cited a desire
for community input into the investigation of questionable police prac-
tices. This issue of review of misconduct is a "red flag" in the rela- t
tions between citizens and police. It is here that the problem of
polarization created by "mutual mistrust" and misunderstanding, as
mentioned by LaDonna Harris, Director of Americans for Indian Oppor-
tunity, comes into play. Moreover, this is the dividing Tine in the

perceptions of police professionals and citizens.

Law enforcement officials are generally opposed to the establish-

ment of citizen review boards and perceive them to be unworkable and

'unnecessary. The rationale of this opposition ranged from the fear of

"hand-cuffing" the police and the destruction of morale, to the lack of
citizen understanding of police training and the problems involved with
being a police officer, Concerning citizen review boards, Charles Owen,
President of the Oklahoma Chapter of the Fraternai Order of Police,
says, "It may give the citizen a false hope of security.. We oppose them

(citizen review boards). We don't 1ike them because we know that they
U
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are not going to service the public in the end." He continues, "I know
the kind of investigation that goes on and it is much more impressive to
be handled by one of your own than to have a civilian try to tell you
what their opinion is, because of the fact that they don't know your

training. They don't know what your problem is."

Citizens, on the other hand, generally responded that they were
apprehensive about the lack of "accountability" of law enforcement to
the public. Several persons used the phrase "the fox guarding the
henhouse" to describe police evaludtion of alleged police misconduct.
Millie Giago, Director of the Oklahoma City Native American Center,
restates that concern: "In no way can the police department police
itself. It's just like a mother thinking her kids aren't doing some-
thing Wrong. They just don't see where they're doing anything wrong at
all." Mike Turpen feels that even though a police internal affairs
investigation process might be legitimate and effective, he nevertheless
concedes that the protedure is "a house investigating itself" which
"doesn't have the appearance of objectivity."

It is apparent from the above comments that the issue of citizen
redress of grievances is fraught with controversy. The problem of
redress and viable a1terhat1ves to the dichotomy that now exists between

citizens and police are examined in more detail in a later section of
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this repori. It is hoped that the alternatives recommended in the

section will address the concerns of the public without undermining the

“ability of law enforcement officers to function effectively.

HUMAN RELATIONS PROBLEMS °

An examination of the problem of police-citizen relations revea]sy

numerous aspects of the problem that do not neatly fit into the cate-

gories of excessive force and citizen redress. For the purposes of this
discussion, these aspects will be grouped under the label "Human Relations

Problems."

It is important to note thai what follows is perceptual in nature.
Since behavior is often more rooted in the perceptions of reality than
in reality itself, any serious effort to improve the quality of police-
citizen relations must include an examination of these perceptions. .

Moreover, the section includes a consideration of the positive efforts

‘undertaken by Oklahoma citizens to transcend the traditional barriers

between police officers and citizens. These programs form the basis for

the recommendations that conclude the section.

Citizen Perceptions of Police

Leonard Benton, President of the Oklahoma City Urban League, views

the sphere of police-citizen relations iﬁ the historical context of the
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role of police in the presehvation of the socio-economic status quo. He

comments:

I think that the callousness which exists is borne
out of, not years, but centuries, in terms of the
traditional role of law enforcement officers, es-
pecially in relationship to minority communities.
And I think that the role they have traditionally
played has been one.of protecting the property;
and that is economic in nature. Their support
comes from the merchants, from the property owners,
from howeowners, from those persons in society
having an economic stake in society, and that the
emphasis has been on the protection of that pro-
perty. And they receive their support, they receive
theilr salaries from those who have the ability to
pay the higher portion of taxes which goes to sup-
port law enforcement officials, so they, (the role
of) law enforcement is that they are serving their
masters as.such. The people who find themselves
oppressed, certainly blacks, other minorities and
poor people, that they do not see them as; law
enforcement officials, historically, do not see
themselves as being servants of that constituency;
and that they (minorities) are the problems. And
to a certain degree, they are the problems, because
 they can have very little appreciation for property
when they own no property. That continues to exist
now, and I think that law enforcement officials, and
the problems we have in terms of attitudes and in
terms of practices, in terms of use of deadly
forece, in terms of poor police-community relations.
" They 're all borne in the system of economic depriva-
tion and oppression that exists, and I don't think
that they can be taken out of that system.

Reinforcing Benton's perspective is the following description of

_the influential role the elite play with regard to po]ice-citizen rela-

tions in a small-town environment. In her comments Phyllis Brown, a
former employee of the Guthrie Police Department, refers to the rela-

tionship she has with Evelyn Nephew, the head of the Guthrie NAACP, and




the coalition they have developed to challenge the existing power struc-

.
Ny

ture in their community: \

Evelyn and I were the first two Black and White
people that stood up together in this town and -
tried to do anything. And we felt 1like it should

be a community effort to try to bring a grand jury
to see into a lot of the improprieties, because it
not only affected the Black people, it affected the
White people. And we have a situation here where

if we have a wino, that's well known as a wino,
he'll get busted up until the fifth of the month,
then after that he won't get busted anymore, cause
everybody knows he's broke. But whenever the people
come in from the country club on Saturday night, no
one gets busted. JYou know, we've got a situation
where the elite are the elite. And that's probably
a very typical small-town situation, but that's the
name of the game. What we have here is just a real
strong power structure, and we've got about 30 peo-
ple that run this town. And they run the police de-
partment. They run everybody.

The system described above by both Benton and Brown forms a back-
drop for a consideration of the attitudes that citizens voice concerning
police officers. There is a universality of negative perceptions about
police that sets the stage for negative interaction. Many citizens
anticipate that any contact they have with police will be negétive in
nature. This is created in part by the citizen's primary experience,
whether that be receiving their first ticket, being asked what they're
doing out late at night, or being asked, "Do your parents know where you
are?" These experiences create the mind-set that the police are a
control factor, aég%g@nz/of harassmént. Thié, combined with "horror
'ﬁfbrié;"vpassed by word of mouth, press accounts of brutality incidents,

and televised confrontations with police, .is sufficient to reinforce
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those primary negative experiences.

The negative mind-set described above on the part of the citizen is
exacerbated by the additional perception that, as described by Mike
Turpen, police are "apart from rather than a part of" the community. -
This is amplified by the absence of positive contacts with police of-
ficers due to the limitations imposed bx_the workload of police, the
fact that most officers do not live in the community in which they‘work,
and the fact that officers spend much of their time in squad cars and

exit them only in situations that are perceived by citizens as negative.

Another major area of citizen perceptions of police, which is
particularly held by members of minority communities, is that involving.

racist attitudes and a lack of cultural sensitivity. Leonard Benton

~argues that the basic problem is "that because of historical conflicts

and attitudes which have existed between law enforcement officials and
especially minority communities, there still are a great number of
officers who have attitudes which are racist in nature, borne out of a
system of discrimination and ségregation.“ Lawton Police Chief Robert
Gillian Tends an element of support to Benton's statement by admitting
that although "there is no place in the police department for outward
racism, you can't look inside the mind of an individual officer and

determine how prejudiced he js. 10

Complaints of racist attitudes are manifested by the use of racial
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and sexual epithets towards membg[§ of minority communities. The field
experience of the Oklahoma Humaﬁ{ilbhts Commission substantiates that
such terms or labels as "Chief," "Tonto" or "Princess," "Nigger" or
"Coon," and "Beaner" are still being used by law enforcement officials.
These épithets go hand in hand with traditional racial or cultural
stereotypes such as all Indians are "drunks," all Blacks are “"pimps or
hookers," all Hispanics are "lazy," and all youths with non-traditional
or "mod" appearances are "punks on dope." An example of the reper-
cussions of the police holding racist viewpoints is the confroversy that
surrounded complaints by Black Lawton citizens over a "Hunting Regula-
tions" flyer allegedly handed around the Lawton Police Department. This
6vert1y racist literature set bag limits for Blacks and stipulated
regulations that were all keyed to blatant racial stereotypes. (see

Appendix B)

While the persistence of these misconceptions is unfortunate, and
although some overt racism and bigotry may exist in individuals, most of
thé negative perceptions by citizens in this area fall into the category
of cultural insensitivity on the part of a majority of officers. Cul-
tural sensitivity includes the awareness of the multiplicity of meanings
of common phrases or non-verbal behavior, the understanding of the
cultural or religious implications of physical appearance, the ability
to understand the cultural dialect of citizens, and the cultural differ-
ences in the perception of and reaction to physical contact. The im-

portance of recognizing cultural pluralism and learning to deal effec-

)
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tively with differences is stressed by Dr. Samuel Chapman, who teaches
Police Administration at the University of Oklahoma, when he notes:

“There is more than one community in town. There are many communities."

The whole question of minority citizens perceiving treatment by the
police to be motivated or intensified by racial factors is mirrored by
the feelings of those in lower economic strata who perceive that they
receive undue attentionvfrom officers. This perceived aspect of "bower-
ful vs powerless" extends to the homophobic and jingoistic phencmena
borne out in interviews with citizens and in comments made by Lanny
Endicott and Opio Toure. Endicott points to a 1976 study on sexual
preference prepared by the Tulsa Department of Human Rights, which
indicated that poor relations with police was named the top problem by
500 Tulsa gay respondents. Opio Toure relates that foreign nationals

have experienced harrassment at peaceful and legal demonstrafions of a

%

political nature. H 7

Respondents mentioned the absence of effective affirmative action
to be a leading indicator of racist or discriminatory attitudes on the
part of police departments. All citizen respondents cited the hiring of
more wdmgﬁ‘and minorities to be a desirable goal in improvi;g police-
citizen réT&%ipns. Some citizeqf, however, recognized the difficulties
faced by those police departmenté which, while attempting to recruijt
minorities and women, are at the same time requiring higher educatijonal

standards than in the past. David Breed views this problem as a "con-
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flict between two desirable goals," upgrading the quality of all of-
ficers on the one hand and recruiting personnel from non-traditional
groups on the other. The difficulty of competing with the salaries
offered by private industry to individuals of these groups was also

mentioned as a factor inhibiting effective affirmative action.

While most Taw enforcement officials are committed in principle to
affirmative action, they recognize that the "old guard" peer pressure
that often still exists makes it difficult for women and minorities to
perform effectively. State FOP leader Charles Owen describes the intro-

duction of females into the field of police work:

I think a lot of people (police) have never related
to when we brought women into the police service,
there was no counseling or anything whatsoever. It's
a brand new deal. I've not only seen, I think, the
lives of good female recruits ruined because of the
inability to service them in some manner in the way
of eounseling or ability to react. Our people, in
what was solely a male-dominated program, which it
still 18, we did not counsel our men on how to
handle this thing.

Attempts on the part of police departments to achieve affirmative

action goals have also been hampered by the perpetuation of the "macho"

male image of the police officer. Detroit officer Katherine Perkins =

addresses this syndrome and adds her perceptions of what women can

contribute to police work:

They had this attitude, 'You want to be here?
Well, you can do it without my help!' The men
seemed to be so psyched out on this six-foot/
two-hundred-twenty pound image of what a cop

MR TSR
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should be. It was ridiculous. Any fool can
shoot a gun. What you really need is intelli-

gence and sengitivity--that's what women bring
to the job. 7

In addition to the psychological factors that stem from the tradi-
tional male image, the specifics of height and weight requirements for
police officers are also rooted in that image, which impacts negatively
on the recruitment of females and males of certain ethnic groups. .Lee
Reynolds, Director of the Law Enforcement Minority Persons Project,
National Urban League, describes this phenomenon:

««.police officers must be 5 foot 9 when the sta-
tigtice show that- even having a height requirement
of & foot 8, you are eliminating 90 percent of the
female applicants, because the average female is far

below &6 foot 8. And also you arve eliminating 44 per-
cent of all males. 8

Another primary concern of citizens about police-citizen relations ;
is the issue of selective enforcement. Minority respondents cite such
practices as the "overkill" of sending more units than necessary to an
incident in a minority neighborhood. Revlon Belle, Director of Opera-
tion Uplift in Enid, says, "Sometimes I think they send more people than
is necessary to take care of the job." This only reinforces the per-
ception minority citizens have that police are only there to control
them. Belle goes on to say, "I think they need to explain these types i
of procedures or techniques to the public so that when people pass by

and see these kinds of things, they know exactly what's going on."

@




: -21-
-20~ :

% » .
. u! ! But when one of the same famzly members 18
. Zc/zgcused of something, they're right out there pick~

ing them up and taking them to Jjail.
Minority citizens were also critical of what they perceived as

polis selesilin srtorasmns TSl on rastel ST, o M Another example of selective enforcement cited by Blacks, Hispanics

Giago of the Native American Center and Pam Chibitty, Director of the ;

and military personnel is the "Mother's Day" syndrome, wherein certain
Native American Coalition in Tulsa, decried the practice of police cars 3

‘! targeted citizen groups or areas are perceived as being overpoliced,

waiting outside pow-wows and other social functions. Giago states: "If

usually on pay day. One form of this phenomenon is the perceived use of
we have any kind of doings, social, where there's going to be drinking

public drunk fines to £i11 a city's coffers. Public drunk arrests are
and stuff, we can always count on the police being there before the

made on the judgment of the arresting officer and no tests for intoxi-

S VAT R

evening is over." Oklahoma Human Rights Commission field experience

cation are required. Oklahoma Human Rights Commission research has
illustrates the negative apprehension on the part of minorities which is

indicated that in one western Oklahoma community, not one White person
attached to this practice.

For example, it is the perception of Choctaw

{ was arrested for public drunk in four years.
E .
citizens in Battiest that a 1979 highway patrol license check roadblock g

was part of a conspiracy to deprive them of the chance to vote in a !

i e S A

| A Tulsa respondent, Lanny Endicott, describes the alleged harass-~
hotly-contested school board election. . ,

ment of citizens at establishments frequented by gays in Tulsa. A few

years aga, this fostered a climate of anger and resentment that resulted
Other examples of selective enforcement were mentioned by citizen

in a near-riot situation in which police cars were overturned by citizens.
. respondents. They cited the confusion created by the "Littlechief"

In a related incident, thirteen gays were arrested for jaywalking after

decision that established only federal and tribal jurisdiction on Indian

responding to an of ficer 1in a'paddy wagon who beckoned them to cross the
‘Trust Lands.

Some political subdivisions have been accused of not

street.
providing police or fire protection to Indian families because of the

fod

duality of the jurisdictional question. Robert Trepp, a representative

of the Creek Nation Legal Department, states:

The common denominator in all of the above examples of citizen

perceptions is a lack of trust of the police officer specifically and x

|
i

) : the law enforcement process generally. For minority groups in parti ;
Another problem that I /fe’e 18 the double standard ; ‘ ‘ . d in fear and ;
the police have. Because they kind of hide behind : cular, this lack of trust is traditional and is often rooted in
thie Indian Countvy thing every chance they get... . ? *

When an Indian family has a complaint and. needs pro-
teection -~ '0Oh, that's Indian Country, we can't help

AR it I S RN
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suspicion of the authority represented by the police. Pam Chibitty, for
example, attributes the low level of trust held by the Native American::
community to

.« .the historically poor relationship Indians

hawe had with the goverrment. The federal

goverrment broke innumerable treaties and

later sent Indian children to boarding

schools, where they were stripped of their

eulture and language. The police just re=-.,

present another branch of that authority ‘

which can't be trusted.

Beyond the symbolic power of law enforcement, however, lies a
distrust of police practices which are rooted in a tradition of ex-
perience for many citizens. David Breed cites an example of a Black
church in Tulsa which conducted training sessions for its congregation
on how to get arrested and survive. Further, in conjunction with the
Presbyterian Urban Ministry Council of TuTsa, Breed also conducted an
informal experiment with church groups to explore the possible dis-
crepancy between White middle-class and Black congregations with regard
to their trust in the law enforcemeanprocess. The remarkable results
‘indicated that the White middle-class respondents overwhelmingly assumed
that if their child was arrested, he/she was probably guilty as charged;
the Black respondents, on the other hand, assumed that the validity of
the arrest was suspect and fé]t'strongly that their child was innocent
until proven guilty. Such a discrepancy in perspactive can be partially

explained by the following, all-too-typical example related by Revlon
Belle: 7
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One eop once pulled me over and I had my wife and
kids in the car and he was coming up on the pags- .
senger side of the car and he was playing with his
gun. My kid now hates the police just because of
that, so there's one more person he just made an
enemy with. :

Police Perceptions of Police-Citizen Relations

The role of police officers as perceived by citizens and by the
officers themselves forms the basis for any consideration that might
lead to construétive change in the relationship between these two groups.
What follows is an examination of the perspectives of police profes-
sionals concerning the roots of poor police-community relations; fhe
ambiguity of enforcement; the expectations the public places upon of-
ficers; and the origins of the "Us vs Them" attitude that pervades the

discussion of police work.

The expectations the citizenry places upon the police are often
burdensome and unrealistic. The no-win situation that faces police
administrators‘is complicated by too large a geogr;phic area to police,
too few funds to adequately staff and traih départments, Tittle public
support or knowledge of police functions, a multfplicity of laws and
paperwork, and increasing ob]igatibns on service dé]ivery. Oklahdmgié

City Police Chief Tom Heggy comments on the ambiguity inherent in the

" legal mandate given police:

People, particularly in Oklahoma, aren't suve what
they want the police to doi See, You can't agree on

Q



liquor-by~the~drink, on how you want marijuana handled,
you can't agree totally on what a erime is, not really,
and we 've got this larceny law that says anything over

820 is a felony. It should probably be over $50 or $100...
I would like to see the police mission in this country
eompletely redefined by law. I think we need the cit-
izens to tell the legislature out here, 'Hey, we want

the police to do this and this, and we don't want

them to do this,' and get us out of it.

The integration of the police mission with the wishes and desires

of the populace is a critical factor in law enforcement. Unfortunately, -

the social disintegration prevalent in our society has led to neighbors
not knowing neighbors and the cop on the beat being unfamiliar with
his/her social charges and constituency. This is made more difficult
with the accelerated growth and increasing urbanization of Oklahoma.
Norman Police Chief Don Holyfield states, "We have 194 square miles and
65,000 people (in Norman). We can't be everywhere at once." Muskogee
District Attorney Mike Turpén describes the problem of community dis-
integration:
Citizens are frustrated because their expectations
are too high. Law enforcement used to be people
taking care of themselves, HNow citizens have for-
! : feited the streets to the criminal element. We've
got to get back to a sense of community with people
‘ taking care of each other. If neighbors aren't
helping neighbors, you can have a cop on every cor-
ner and there will still be crime in the middle of
) the block. There's no sense of community between
f neighbors and police. It's snowballing in a real
negative direction.

These expectations are heightened by the media popularization of

the cultural image of the Super-cop, an omnipotent, tough, efficient,

st e gt g o P g i

and compassionate officer who never fails to solve a crime in short

order. Charles Owen echoes this major concern about citizens'

...tnabtlity to understand that we are not

IV cops. We do not have the scientific things

that Dick Tracy's got. We cannot solve a case

in 30 minutes like 'Adam 12.' And you'd be sur-
prised, in the community they think, 'Gosh, we

saw that on television, they (the police) can
surely do that out there.' Well, they're not bound
by the Rights of Miranda and decisions of the
court, and we are.

These expectations of the police point to their internal conflict.
between the designated role of crime fighter and the implicit role of
problem solver. Contrary to popular belief, much of police work in-
volves addressing the manifestations of social problems. Chief ‘Heggy

addresses these issues in the following:

I think the other thing that the citizen doesn't
realize is that we're handling an average of
2700 domestic calls a month in Oklahoma City.
They jumped a thousand in the last year, and that
takes a lot of police time. They 're asking the
police to do what a minister or psychologist or
somebody can't do. [They're asking the police to
handle all the social problems in the country,
and I'm talking about, overall now, and police
aren't equipped to handle social problems. Our
training is supposedly for crime investigation
and we spend 86% of our time on social problems.
I'm talking about lost kids, domestics, neigh-
borhood squabbles, and everything else. We have
a lot of training in that area, but we're not
trained to give our total time to that...The of-
ficers are well educated, but there's no direc-
tion from the state on exactly what the police
role should be. So for everything that comes
up, everybody says, 'Well, let the police do it.'
And it's really‘a problem.
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In a letter to the editor in Psychology Today, April, 1981, Davi@

L. Sandy of Belle Vernon, Pennsylvania writes:

As a police officer, I wonder why the police
are not considered as a helping profession.
Poverty, crime, drug-addiction, juvenile
delinquency, mental illness, alcoholism, and
child abuse are all problems that mnust be
faced by the helping professions, but only
in police work does one have the opportunity
to face them all. 9

Many police resent the imposition of social duties for which they are,
in some cases, ill-equipped to deal effectively. In a police-community
relations workshop held in October, 1980, by the Southwest Center for
Human Relations Studies, 93 Oklahoma City patrol officers considered
this function of social responsibility. Their consensus is the follow-
ing:

Domestic situations are often one of the most

di fficult and unpleasant jobs patrol officers

are called on to handle, and for which they

feel the least competence. Many do not per-

ceive they have any other role in these sit-

uations other than to restore peace and pre-

vent injury. They are not erisis intervenors,

mediators, counselors, and should not be ex-

pected to behave like social workers, marriage

counsgelors, youth workers. 10

Within this context of role conflict and unrealistic public ex-

‘ pectations, the police officer is in the position of receiving nega-
tivism from the citizenry and criticism from virtually every direction.

The psychological polarization that gradually develops in the officer is

often reflected in the coping strategy of an "Us vs Them" mentality.

H
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The June, 1980 Oklahoma Monthly article, "The Thin Blue Line," offers an

excellent synopsis of the ingredients of this attitude:

Only one type of Them used to face police--
erimnals. Now it extends to their own
police department with the 'bosses,' to

the general public that demands perfection,
and to the eriminal justice system that seems
to have taken on a personality when cops dis- -
cuss its persecution of them. No longer is
the physical danger of the job the most stress-
ful for them; it's the psychological duress
building day after day caused by turning emo-
tions on and off, of seeing first hand the
eriminal 's vietims, of trying to follow re-
gulations of the bosses and still hold the
respect of their peers, of endless paperwork
on arrests where the suspect is on the streets
be fore the paperwork is finished. In any
human being, this bottled-up stress will find
an outlet. One-half of all cops have marital
problems, and police have two times the normal
divorce rate. A third have health problems,
particularly ulcers. A third have drinking
problems. A fifth have problem children.

They have three times the suiecide rate. 11

The most obvious manifestation of this "Us vs Them" attitude is
that which is faced by police officers in fighting serious, often vio-
lent, crime. Particularly during this time of increasing violent crime,
the necessity of a get-tough policy, as articulated by Chief Gerald
Loudermilk of Terre Haute, Indiana, has clear implications for the
police officer: |

If it boils down that it's us against them,
I want it to be us...You've got to meet
force with foree. Our robberies are up and

one of those robbers is going to kill some-
body. If the burglar is breaking into a
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house, as far as I'm concerned, he's paid
for. I'll take the consequences. 18

Another major factor that impacts upon the attitude of the in-
dividual officer is labor-management conflict within the department.
Robert D. Gordon of the International Conference of Police Associations

describes this phenomenon, of which the public is largely unaware:

You must keep in mind what brought about
unions of policemen in this country, and what
has brought about the request for a (police)
Bill of Rights, because our rights have been
violated from the day I went on the police
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officers. This is described by Gary P. Hayes, Executive Director,

Police Executive Research Forum:

The view of the community is not an enemy,
but you place yourself in the role of a
police officer, every person is a potential
problem for him, or a potential, I don't
want to say ‘'enemy,' but trouble he has to
deal with, a person. So that develops a
certain outlook, not one in which every-
body is viewed as an enemy, but in a con-
text, potentially, people could all be prob-
lems to them on an individual basis. Any-
one walking along the street could turn out
to be a robber or some other problem they
have to deal with. 15

department where the chief was God-almighty.
He hired, he fired, he transferred, he dis-
misged. If he didn't like the way you looked,

" wt of a job. 13 The feeling of being apprehensive in dealing with the public is com-
Yyou were out of a gob.

ST ——

pounded by the mutual apprehension felt by citizens toward police, as

Police also feel threatened by what they perceive as the arbitrary described by respondent Revlon Belle:

imposition of internal discipline, as Lloyd C. Sealy, Professor of
.. . . . . . . ' b N It is a stressful job, and let's face

Criminal Justice, City University of New York, says in the following: 2 P it-~you have a job where no one likes you,

L j | simply because of the uniform you wear.

’ L And the fact is that he is this person who

The multitude of departmental regulations and » - could easily control whether I live or die
Tasions. " Brgrasioalty. Snis reoults in poo. o i ey voioe thas eometineo: ind he
. , ’ - f | n ey voice that sometimes. An e
'~ lice management frequently ignoring breaches : | { , people zj&hat do 1like you, you'll have to
%d 'anokz.ng sanctions at its convenience. . ' be very careful .when you're around them
e sometimes arbitrary and capricious ap- : 1 because there will come a time, maybe
plication of diseipline results in a per- Ny one day, when they 're cruising through
ception by police personnel that sanctions ' ' b the city or something, and they run in-
are invoked when the agency wants to get off ﬁ : to a bad cop, and all of a sudden you're
the hook and needs someone to take the rap. } one too. :

The ambivalence which police have of the
purpose of discipline influences their atti- ; _ ,
:ud? 20:ZPd;525?33 zzfagement' as well as | The police officer is also the personification of the criminal
oWwaxr: e 1e. ' ' ’ ; . , :
justice system. Citizens view the police as having more responsibility

The relationship of police with the public in general also adds to than they actually have for the climate of crime in our society. The

the psychological duress experienced on a day-to-day basis by police resentment for the failings of a large, cumbersome, and sometimes in-
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effective criminal justice system is individualized and focused on the
officer. The frustration of being a cog in the wheel is expressed by
Charles Owen:

Qé are Just simply one scale of the eriminal

Justice system, we'rve the enforcement portion,

but then there's the court. Then you have

Your probation and parole and you have the

whole scale of people and we've as exasperated

as evgnybody 8. If we cateh a guy and he's

back in the neighborhood the next day, that's

not necessarily our fault. We may have done

our job, we may have done our part of what

the system requires us to do, but then the

courts may not have done their part.

An additional facet of the criminal Justice system that affects the
attitude of the police officer is the identification with victims of
crime, and with the victim's outrage with a system that appears to give
them fewer rights than the perpetrator. This view has become: very
prevalent in Oklahoma and is influencing and precipitating a major
effort to adopt legislation to protect the rights of victims. Mike
Turpen, President of the Oklahoma District Attorney's Association, heads
the movement to adopt the Victim-Witness Bil] of Rights as a response to
what Turpen terms, "the Criminal Injustice System." Copies of Turpen's

proposals are included in Appendix C.

The ultimate manifestation of an "Us vs Them" attitude is the
internalization of all of the external stress discussed above. The
incrgg;ing isolatiqn of the officer maximizes the importance of having

fellow officers as a support group. This peer relationship is of crit-
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ical importance because "Us vs Them" is preferab]e to "Me vs Them."

Revion Belle, a former police officer, places this in perspective:

You might have a buddy and you and your buddy
are probably all each other's got. So you tend
to be, well I don't know, it's almost Ilike a
man and wife, I guess you might say. You just
get so used to each other and you got a ring
on each other. If you've got a problem, if
you can't get along with your buddy, and you
don't have a place to take it to, like a
preacher, you take it home with you or on the
streets with you, which you definitely don't
want to do.

The topic of police stress is fundamentally important to understanding
the problem in the relations between citizens and police. This problem

is further explored in a later section.

Positive Programs

Much of the Human Relations portion of this section. deals with the
serious and often unavoidable nature of the conflict between citizens
and police. Some Oklahoma citizens and organizations have taken creative,
positive steps to attempt to reconcile the mutual misunderstanding and

mistrust between these two groups.

Among these are the Police-Community Relations Workshops conducted
and sponsored by the Southwest Center for Human Relations Studies of the
University of Oklahoma. In a recept workshop involving 93 Oklahoma City
patrol officers, attempts were made to identify ways by which officers
could improve community relations. One of the suggestions for improving

the workshop substance and procedure, in the opinion of the participating
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officers, was to include command personnel, media, and citizens in
future conferences. They also recommended that positive police-com-
munity relations efforts on the part of officers be considered in the
making of promotions; that patrol officers be encouraged to meet with
citizen and neighborhood organizations gg_ggzxi that officers be helped
in handling frustration and stress; that responsibilities in domestic
situations be "spelled out more clearly;" and that efforts be made to
"re-orient society to the rights of police, the rights of society, (and)
the rights of victims." A complete summation of the October, 1980

workshop is included in Appendix D.

The Southwest Center has also participated in cultural awareness
and sensitivity training of recruits in police academies. Leonard

Benton sees the development of such programs as a viable beginning:

I understand that for several years they 've had
human and community relations kinds of sensitivity
training for rookie classes and new rvecruits;

that they have had courses, classes, and visita-
tions arranged for the new recruits, in terms of
developing sensitivity to the black community and
other minority communities, and I guess what

would be kind of a sociological make-up of communi-
ties. I think that's moving in the right direction.

Since cultural factors are normally "not a variable in the delivery of
* human services," according to Pam Chibitty, such training will hopefully

begin to make officers aware of the cultural diversity present in the

community.

i
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One major aspect of cultural diversity is language. Rosa King,
‘birector of the Hispanic Cultural Center in Oklahoma City, has worked
very closely with the Oklahoma City Police Department in teaching of-
ficers to speak "street" Spanish. Aside from aiding in the transcen-
dence of cultural barriers, language programs of this type serve the
necessary functions of heiping law enforcement officers to perform their
duties more effectively, and of ensuring the rights of non-English-

speaking citizens.

In Enid, ministers and police organized a program in which mini-
sters accompany officers on patrol. An extension of this concept is
being pursued in Tulsa by the Tulsa Metropolitan Ministry. In that
program, approximately 30-40 clergy are on call one day per month to
accompany police in an effort to prevent violent confrontations. This
counseling/conciliation function has been a significant factor in effec-
tive crisis intervention and a defusing force in domestic and other

potentially violent situations.

A common criticism that law enforcement officials have of citizens
is that they are often ignorant of police policies, practices, and pro-
cedures. In order to make the public more aware of the functions of the
police force, steps are being taken to inform cifizens about what police
do. In Enid, a program'has been implemented to make police officers

available to speak with citizen groups about the role of police officers.

Wb
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In Muskogee, a police-community relations representative presents programs

to local schools, civic and church groups concerning not only the police

role, but also information about crime prevention.

Much has been said 5& citizens and police about the need for one-
on-one contact of a positive nature. They point to the reinstitution of
the "cop on the beat" concept. Professor Sam Chapman calls this "t?at
wonderful marriage of shoe (boot) leather and cement." He stresses that
the use of foot patrols is expensive; however, he illustrates that with
the use of portable radios, this can be accomplished by motorized per-
sonnel who temporarily leave their vehicle. Oklahoma City, Norman, and
Muskogee are utilizing this method of "getting back out to the community."
The value of the beat‘patrol and its personalization of the uniformed

officer is pointed to by Rosa King:

It's so nice to see the beat officer out here
in the neighborhood who comes over and says,
'Hi, I'm so and so and I'm the guy who works
out here in this neighborhood and you can call
on me, and thie is what I do.' I was here and
my staff just came over and said, Do you know
what? The beat officer just came over and in-
troduced himeelf.' When we first moved in,
that was the biggest thing to my en.lployees, 80
you can imagine what would happen if we had
this guy, let's say out here in the barrio.
People would love it. But I know thg? t?:e mech~
anics of getting that person there, ‘qm\é\ks
another story. Where's the money going o
come from?

'King states that domestic violence and alcohol-related incidents

are the most common problems in the Hispanic community. Ann Lowrance,
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Director of the Norman Women's Resource Center, relates the fact that
response calls to domestic violence consistently rank within the top
three causal factors of officer deaths. She adds that in many cities,
domestic disturbances routinely receive an additicnal or backup unit.

In her public presentations, Lowrance attempts to heighten the public's
awareness of the dangers inherent in police intervention in these matters,
the abuse they often encounter, and the "amazing psychological swings"

experienced by police.

In her training sessions with police concerning domestic violence
and sexué] assault, Lowrance provides police officers with "hands on"
Z4nformation, which not only aids in the investigation of "such crimes,
but aiso provides the officer with a common-~sense and compassionate way
of handling the emotional needs of the victim. She also teaches rage-
reduction techniques, which provide the officer with life-saving skills
in any case in which anger is an issue. Lowrance strongly emphasizes
the need for law enforcement agencies either to affiliate themselves
with appropriate service centers, such as a Battered Women's Shelter or
a Mental Health Center, or to hire civilians with expertise in the
crimes of domestic violence and sexual assault. Further, given the
American Humane Society data that 12% of &l1 children are sexually
abused, Lowrance has developed a pilot program inuconjunction with the
Norman Police Department and the courts to discuss the topic of the

sexual abuse of children of middle-school age with the PTA.




It should be noted that the positive programs listed above are
present in larger communities with networks of social services and, most
important, with sizeable, organized community groups. The problem of
police-citizen relations, however, is not simply an urban one, since
rural communities, although limited in fiscal or human resources, are
‘a1so in need of improved police-citizen relations. Any attempts at
blanket solutions to the overall tensions between these groups would
undoubtedly falter. It is impérative, nevertheless, that there be an
extensive examination of the problems discussed above and that creative
and positive alternatives be sought to alleviate the existing situation
of hostility and fear that pervades the interaction of citizens, communi-

ties, and police.

1)

2)

3)

5)

6)
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RECOMMENDAT IONS

The Oklahoma Human Rights Commission urges communities to seriously
consider the following recommendations to improve the status of police-

citizen relations:

Evaluate the possibilities for implementation
of the positive programs mentioned above, based
on their appliicability to local needs;

Develop programs which bring together law en-
forcement officials from all levels and citizen
groups in a dialogue for the purpose of identi-
fying problems, understanding the role of police,
impacting upon the priorities of enforcement

in the community, and evaluating the quality

of service delivery systems;

Imbue police officers with a spirit of ser-
vice. Continually stress the contemporary
police motto: "To serve and to protect,"
which should extend to the use of common
courtesy in any interchange between police
and citizens; "

Create in police departments an effective
pelice-community liaison function, which
is responsible for more than a "public
relations" function;

Establish personnel mechanisms to reward in-
dividual officers for positive police-community
relations efforts;

Conduct’ training to increase the effectiveness «
of police officers in dealing with cultural, §
linguistic, and behavioral differences, to in-
c]ude}efforts to discourage the use of derogatory
epithets toward citizens;




7)

8)

9)

10)
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Accelerate efforts to heighten public awareness
of cooperative neighborhood-oriented crime
prevention programs such as Neighborhood Watch,
and complement these with programs that employ
high visibility and personal contact of police
officers, such as "street-beat" patrols where
possible;

Develop ways in which police departments can
utilize the informal power of peer pressure
among officers to reinforce the goal of posi-
tive police-citizen relations;

Conduct an effective affirmative action program,
which includes the aggressive recruitment of
minorities and women and the upgrading of the
quality of in-service training;

Utilize the resources of the community to
augment the ah111ty of law enforcement agencies
to mediate and conciliate confrontations and to
refer citizens to relevant social service
agencies. :

EXCESSIVE FORCE

The use of excessive force is defined in the Problem section by
Opio Toure of the Oklahoma Alliance Against Racist and Political Repres-
sion as any force that exceeds reasonable force, that is, "only that
force that is reasonably required to make an arrest." Police officers
who utilize excessive force "cross the line from being an enforcer of

the law to breaking the law."

Excessive force, however, is clearly not the only manner by which
police can break the law. Toure divides the problem of police miscon-
duct, or "Police Crimes" in his terminology, into the following eight

categories:

Physical abuse of people who have committed no crime;

Physical abuse of arrestees and prisoners who are awaiting
trial;

3. Physical or psychological intimidation of arrestees and pr1soners
~ to exact confessions;

Verbal abuse and detention of people without proper cause;
I1legal searches and seizures;
Killing people who have committed no crime;

Killing people who are not threatening the lives of others,
including those fleeing from apprehension where failure to
apprehend poses no serious threat to the lives of others; -

8. Enagaging in practices to deliberately cover up their own
abuses and that of fellow officers.

~N oY O
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Incidents that exemplify all of the above categories make police mis-

conduct, according to Toure, "the most serious domestic problem in the i
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country in terms of civil liberties and human rights."

The use of excessive force in the process of making an arrest is
~exemplified by the first category listed above, while excessive force

that is impocsed on individuals already apprehended is included in the

second and third categories. Numerous respondents cited police brutality

as an ongoing problem in Oklahoma communities. According to these
respondents, citizens have been beaten in cars, in individual jail

cells, in elevators of law enforcement buildings, and as a result of

cursing both male and female officers. Further, some Native American

citizens in Tulsa have described the strange coincidence of having their

Tives and those of their children threatened and their vehicles rammed

on the same day on which they had complained about police brutality.

While the use of excessive force against citizens constitutes an
egregious violation of public trust on the part of police officers, the

illegal use of deadly force quite obviously represents the most extreme

example of police misconduct. Police crime of this sort most definitely

has a deleterious effect on the quality of police-citizen relations’

throughout the community. It is also true that certain segments of the

community, such as the fastest-growing minority group in the nation, the
Mexican-Americans, have borne and continue to bear the brunt of the
questionable use of excessive and often deadly force by police officers.

The emotional state of the ‘'community in response to such practices is

described in the following comment by Mark Schact of the Mexican-Ameri-

i
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can Legal Defense and Fducation Fund:

?he'chicqno comminity of the Southwest believes

it is being terrorized by the institutions charged

with proteqtznq the peace and administering justice.

The community is outraged and it is afraid. Its

anger stems from a perception that the police, along

wzt@ grqsecutors, Juries, judges, act in concert to

Zeg?tzmzze ?he use of violence and intimidation

against their communities. And there is fear because

to be'a Chmcano.and to be stopped by police is to run

the risk of serious ihjury and even death. 16

The issue of deadly force falls into two of the categories of

po]ice‘misconduct Tisted above by Opio Toure. It is undeniable that
"ki1ling people who have committed no crime" warrants a serious chal-
lenge and deserves attention in any consideration of police crime. The
focus of the fb]]owing analysis of deadly force, however, concerns a
more controversial aspect of the phenomenon known as the "ffeeing felon"
issue. The seventh of Toure's categories, in fact, adequately describes
the typical scenario surrounding this crucial question: “Killing people
who are not threatening the lives of othérs, including those fleeing
from apprehension where failure to apprehend poses no serious threat to

the 1ives of others."

The serious political and ethical implications of the use of deadly

force by police officers are described in the following statement by %

Homer F. Broome of the Law Enforcement Assistance Administration: .

Zhebissug‘qf the abuse of deadly force is eritical
because it has the potential for triggering a violent

B
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national explosion. It is, in all probability, the
most serious act in which a law enforcement officer
will engage, and has the most far-reaching consequences
for all of the parties involved. It is therefore im-
perative not only that law enforcement officers act
within the boundaries of legal guidelines, ethics,

good judgment, and accepted practices, but also that
they be prepared by training, leadership, and direction
to act wisely whenever using deadly force in the course
of their duties. It is in the public interest that

law enforcement officers be guided by a policy which
people believe to be fair and appropriate and which
ereates public confidence in law enforcement agencies
and its individual officers. 17

Drew S. Days III, former Assistant Attorney General, believes that
there is a "lack of confidence, particulary among ethnic minorities, in

the most visible representative of our legal system, the officer on the

18

beat.' Vernon Jordan, President of the National Urban League,

elaborates on the possibilities of reactive violence:

...we know from the experience of the 1960's most
eivil disturbances began with a confrontation be-
tween citizens and police officers...if the 1980's
see a repetition of civil disorder, then it is as
sure as the day is long that some sort of confronta-
tion with the police will be the spark that sets

it off. And the issue of deadly force is so deeply
felt within minority communities that every such
incident holds the possibility of wider, more serious
repercussions. 19

Beyond the possibility for accelerated violent conflict, there is
growing concern about the increase in statistics for incidents of the
use of excessive force and, more specifically, deadly force by police

officers. Additionally, there is great concern about the use of deadly

force by citizens. This special problem will aiso be addressed in

AL

Ay o

-43-

SubSEquént paragraphs concerning fleeing felons. Vernon Jordan strongly

addresses the seriousness of the problem of deadly force:

While we meet here, some police officer somewhere
in America is shooting a ecivilian. And if today's
case is typiecal, that civilian will be a Black or
Hispanie person. If that incident follows the
averages, it is likely the victim is a young per-
son. It is likely that the inecident involved a
non-felony offense. It is possible the victim
was unarmed. It is possible that the shooting
could have been avoided. And it is certain that
no punitive action will be taken against the
policeman doing the shooting. 20

America's law enforcement officers killed 3,082 civilians during
the period from 1968 to 1976. Since 1976, they have killed an average
of one person per day, fifty percent of those killed being non-White.
Blacks comprise fourteen percent of the U.S. population, yet fhey re-

present half the number of citizens killed by po]iceigl

"Although a
sizeable number of killings by police officers may be justifiable and
necessary," states Peggy Triplett of the National Institute of Law
Enforcement and Criminal Justice, "a-report in which 1500 incidents
between 1960 and 1970 were examined has suggested that one-fifth of the
homicides studied were questionable, two-fifths were unjuétifiab]e, and

"2Z Fyrther, the 1978 FBI Uniform Crime Report

two-fifths justifiable.
states that more than 56,000 officers were assaulted and 93 were killed
in one year. "Every officer knows these figures; the inherent danger of
policing and its effect on officers is crucial to understand the role of
the police," according to James P. Damos of fhe International Associa-

tion of Chiefs of Po]ice.23
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The June, 1980 edition of QOklahoma Monthly cited the high number of

Oklahoma City citizens killed at the hands of police:

During 1979 there were 106 homicides in Oklahoma
City. BSeven of those were committed by cops;
all were ruled justifiable homicide by the dis-
trict attorney and never, taken to trial. Dur-
ing a ten-month period, from June, 1979 to
April, 1980, eight persons were killed by Okla-
homa City cops. Four of those carried no gun
at the time and one had a pellet gun. 24

To be sure, poliée officers are placed in tense, hazardous situa-
tions in which split-second decisions must sometimes be made. Many of
these involve the use of deadly force agaihst citizens. James Damos
describes the frequency with which officers use discretion concerning

deadly force:

Various studies have shown that, depending on the
city in‘Wwhich he works and the nature of his duty,
a police officer will use deadly forece once or
twice in a 25~year career...However, it must be
pointed out that while the use of deadly force

18 rare for the individual, decisions not to use
deadly force are also everyday events for every
police officer (emphasis added). 25

The importance of discretion on the part of an officer in larger

Oklahoma cities is emphasized in the Qklahoma Monthly article:

Each night in a city the size of Oklahoma City or
Tulsa a police officer is in a situation where
deadly force can be used. 'Every night we could
kill someone legally. But you just don't,' the

same officer said. Police are afraid that any
attempt to rewrite the law will result gn too

many detailed circumstances that tie their hands. 26
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The issues of police use of discretion, departmental guidelines for the
use of deadly force, state law regulating this force, and citizen review
of the consequences of the use of deadly force are the center of the
tensions that divide citizens and police. In his address to the Judi-
ciary Committee of the Kansas Senate, Lee Henson of the Community Rela-
tions Service notes the suspicion with which minorities in particular
view the issue of discretion:

Put another way, minorities, for a number of

historic reasons, may have difficulty in accept-

ing the proposition that the authority of police

to take a human life ought to be made a matter

of broad individual officer discretion. Historically,

minorities have not tended to benefit from the

exercise of such diseretion at the hands of law

enforcement officers and agencies. 27
It is important to note that in Oklahoma the deadly force issue does not
impact solely upon minorities; nevertheless, it is the minority community

that has, with reasonable cause, the deepest, most bitter feelings about

the police use of deadly force.

Oklahoma law officers are authorized by law to use the amount?qf
force necessary, but not more than necessary, to effect an arrest and
take a person into custody. After an officer exhausts all reasonable
means of effecting an arrest and determines that force is necessary,
he/she may use such force with discretion and only to a degree sufficient

to overcome the actions initiated by the arrestee.
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The use of deadly force falls under the statutory restrictions of

justifiable homicide and departmental guidelines that define the limits

of officer discretion. The policy guidelines vary from jurisdiction to

jurisdiction. A public officer is exculpated by 26 0.S. 732 from the

commission of a homicide in one of the following circumstances:

In obedience to any judgment of a competent court; or

When necessarily committed in overcoming actual resistance
to the execution of some legal process, or to the discharge
of any other legal duty; or

3. When necessarily committed in retaking ¥elons who have
been rescued, or who have escaped, or when necessarily
committed in arresting felons fleeing from justice.

A11 of the above are tempered by the restrictions imposed by in-

dividual departmental regulations. Tulsa, for instance, has established

a departmental policy that "an officer shall never fire at a juvenile

offender except in defense of his own 1ife or the 1ife of another

(emphasis added). However, the continuing danger to the public shall be

considered in judging the application of the po]icy."28 The policy
emphasized above is the FBI rule that permits agents to shoot only in

-self-defense or in defense of others. Many jurisdictions, including the

city of Norman, apply the FBI rule to juvenile and adult offenders

alike. Lee Henson claims that "available studies of the results of such
actions (FBI rule) tend to show that the actions reduce the number of

shootings, ease police-minority tensions, and do not result in an in-

crease 1in crime."29

T T e

-47-

Most law enforcement agencies have departmental policies that
restrict the unholstering or discharging of firearms other than at an
approved target range, and require automatic.review~of 1ncidénts involv-
ing the discharge of fireams or the use of deadly force. In larger
departments, officers who discharge their weapons must submit a report
to the chief, through his/her division commander, regarding the in-
cident. Some departments require this report to be filed priar to the

end of the officer's tour of duty.

The policies regarding the use of firearms are generally structured
with the intent to protect the public. For instance, some larger metro-
politan departments prohibit firing at or from moving motor vehicles.
This is primarily an urban restriction. The rationale is that if an
officer shoots the driver of a vehicle, a situation results in which a
dangerous vehicle is careening down a street. If an officer misses,
there is the possibility that the round could strike an innocent by-
stander. Tulsa prohibits firing at stolen motor vehic]é% in the absence

of other known felony offenses committed by the occupants.

The weaponry authorized for yse by police officers also has a
significant impact upon the issue of dead]y'force. Officers in Oklahoma
are armed with revolvers of varying caliber with six-inch barrels. The
.357 Smith and Wesson is considered by manj to be the standard weapon

for police work. During the ‘interviews conducted by the Oklahoma Human
o
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The following analysis from Oklahoma Monthly places the use of

Rights Commission, citizens mentioned fear of the police use of "dum-

dum" or hollow-point bullets. Opio Toure claims that Midwest City is i deadly force in perspective:

Anytime an armed suspect is involved, or an officer

the only Oklahoma municipality that has a policy prohibiting the use of
' ig placed in a life-threatening situation, no one

; i r use
these bullets, which have been outlawed by the Geneva Convention fo e | ‘ f would prevent hin from weing dhadly foeos o
. ' ‘ ' 5 necessary. But when it comes to killing a person
in warfare. , | { who has committed a property crime, who is fleein
; from and not toward the officer, then it shEQTE_JZ

be another matter.  And police officers know thie
and are using diseretion (emphasis added). 30

S

Dr. Samuel Chapman, who teaches Police Administration at the

; ; i is the key to |
University of Oklahoma, feels that the issue of weaponry i Y ; It must be strongly stated, however, that reliance on the often
}

i i .by the use of .
reducing the possible fatal consequences brought about.by arbitrary and capricious use of discretion on the part of an officer un-

. . : nent rate on the ; - .
force. It is his recommendation that departments concent ? N der duress places the citizen in an extremely vulnerable position. In

isi ‘ i i icéfs in the making of ;
provision of intermediate weaponry to assist officers in the making ; short, a so-called "fleeing felon" can be Tegally killed if the officer

i i d as an intermediate . ) .
arrests. Chapman recommends that nightsticks be use simply chooses not to use discretion. Further, the broadness of Oklahoma

- ; i i ficer.
weapon between the fists of an officer and the firarm of an of law regarding the use of deadly force to apprehend felons is alarming

; ned | ' i i se of a
Many shooting incidents have resulted from the inappropriate u when consideration is given to the number and types of crimes that are

. . . . . t r
the use of a flashlight as a bludgeon, something for which it is no twenty dollars; perjury; indecent exposure; embezzlement; and second

designed. He further states that the nightstick should be with the

[

5

|

H

i

|

. ‘004 sirability of f . . .
service revolver as a club. He also ‘points out the undesir 4 | statutory felonies in this state. These include: theft of more than

|

Z

: degree burglary, such as breaking into a parking meter or a vending

~officer at all times. The nightstick or "billy club® has fallen into i | _ iachine.

disuse, Chapman says, because officers find it uncomfortable to wear on f |

a belt. Moreovgr, he views thg nightstick asypreferab]e to the use of % Oklahoma's statute concerning justifiable homicide is rooted in
chemical mace because of the accuracy of application, since mace can | English common law, wherein most crimes were felonies and all felonies
Incapacitate an officer or bysfander as well as an offender. The ; [ were punishable by death. The state statute was written in 1910 and
judicious, discretionary use of the nightstick would reduce the number ; : . remains unamended by legislative action. The Oklahoma Monthly article

e c ;o - i i i ourse. ; : ' :
of incidents in which officers feel the firearm is their only recou - | ‘ points out that in 1910, Oklahoma "was still operating under the fron-
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tier philosophy of law," quer which "a policeman who shot énd killed
someone involved in a fe]oﬁy was viewed as only saving time and expense
carrying out what would be the person's fate anyway."31 Common law drew
the line between felonies and misdemeanors on the use of deadly force.
In "Shooting the Fleeing Felon: State of the Law," Stephen Day éxp]ains
that this distinction was based on the theory that "in thevcase of a
felony, society's interest in the apprehension of the offender was
deemed great enough to justify taking his life. A misdemeanor, on the

other hand, was not considered serious enough to justify the taking of

1ife. 32

Today, however, few felonijes are punishabie by death. Day éoints
out, "Indeed, in many states there is no capital punishment at all.
Thus, today the shooting of a:fleeing felon amounts to the imposition of
a death penalty for conduéf which in many cases would resu]tgjn no more
than a suspended sentence if the guspect were brought to tria]."33

This combination of "overkill" in terms of the punishment not‘fitting

the crime and the denial of due process inherent in the theory of "ex- _

pediting" the process of punishment are two factors which combine to

make many citizens use the term "outrageous" to describe the Oklahoma

fleeing felcn rule.

In addition to the comments of David Breed and Mike Turpen, which
are included in the Problem section of this report, other respondents

expressed their dismay with perspectives that can be grouped in the two

B
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categories above. With regard to the category of the punishment of
deadly force not fitting the crime coﬁhitted, Opio Toure related an
incident that occurred in Oklahoma City a few years ago in which a young
man ‘in a car was leaving the scene of an alleged break-in. While
walking beside the slow-moving car, the police officer involved was
talking with the individual and-eventually ordered him to stop. When
the youth failed to respond, the officer chose to shoot the individual
in the head rather than "pull the kid out of thé door, or shoot thé
tires out." Toure feels that the killing described above is "definitely

wrong" and explains his rationale in the following statement:

I'm familiar with the death penalty and yeu don't
get death for unarmed burglary unlgss so%eone has
been hurt. You don't get the death penalty for
?hat, but he got the death penalty for that. Even
if he was guilty, and we've not saying he was, but
even if he was guilty, he got the death penalty for
that illegally. And a police officer is the only
person who can execute someone right on the spot.
So when a police officer has it in his or her mind
that the person right there was involved in a erime
==L (the police officer) didn't see them involved in
a erime, but they 're running in the general aveg--so
I'm going to tell them to stop and if they don't
s . stop, J"m‘qoing to kill them. I'm not going to

+ shoot to disarm them, I'm not going to shoot a warning
shot, I shoot to kill that person. So that person
¢s.dbad. That person may or may not have been
guilty of the crime, and even if they were guilty of

~the usual felony, they wouldn't have got the death

¢ pepalty. They didn't turn avound and shoot at the

- officer, they didn't have a gun in their hand.

U .
Implicit™in Toure's remarks is the second category of criticism

fvoiced ?géréﬁpondents, namely the denial of due process-for the in-

-4
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dividual and the perceptual nature of the police officer's judgment. The
tack of trust in the assumptions made necessarily by the officef in such
circumstances is expressed by David Breed, who states, "The judgment of
the officer is critical. In effect, the (fleeing felon) statute licenses
an officer to kill without really knowing the situation. I don't trust
people with that kind of power." In terms of the denial of due process,
and the threat to the constitutional rights of citizens, Vernon Jordan
effectively reiterates the perspective of many, inctuding Pam Chibitty,
when he states,"...when a civilian is killed by a policeman, that of-
ficer has taken upon himself the roles of prosecutor, judge, jury and
executi-ner. That is not the policeman's job. It is not what he has

been trained for. It is not consistent with a democratic society."34

While many cftizen resbondents strongly criticized the fleeing
felon statute for the above reasons, none denied that in certain cases a
police officer has no chaice but to fire his/her weépon toe save their
own life or that of a bystander. The tragedy is that in "the over-

whelming number of such incidents, the grossly disproportionate use of

force could be avoided," states Vernon Jordan.’”

;/H P W

il
Among the numerous cases mentioned iy respondents, a classic ex-
i

ample of the killing of a citizen by pﬁfﬁce which could have been avoided
was the 1978 case of Lee Lewis, Jr., & 19-year-old Black man from Muskogee

who was stopped for questioning in relation to a domestic conflict with

his girlfriend. A routine ideﬁtification check revealed that a felony
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warrant was out for his arrest. Lewis allegedly had failed to make
restitution as part of his probation of a two-year deferred sentence on
a $290.00 burglary of a tire store. The two police officers informed

Lewis of their intent to arrest him, but when they persisted, Lewis

balked and took off running. After firing two warning shots, the officers

. ‘s .. 36
leveled their weapons and fired, killing Lewis.

The emotion-packed trial resulted in the rendering of a not guilty
verdict against the two. of ficers charged with second-degree manslaughter. -
Mike Turpen, Muskogee County District Attorney, who disqualified himself
from the case to allow the state Attorney General's office to prosecute,
described the result as exemplary of "bad judgment and morally wrong,
but legally rfght. The law is legal, not logical." To alleviate that
discrepancy and to discourage the use of deadly force in cases where it
could be avoided, Turpen advocates that the state Tlaw should be more
narrowly defined, and that local policies be adopted which comp1y with

&

same.

The proliferation of crimes classified as felonies in Oklahoma and
elsewhere has made the common law rule inadequate for uge‘in modern law.
Recognizing this, many states have adopted individual reform statutes or
the Model Penal Code prOmu]gated by the American Law Institute on the

use of deadly force. (see Appendix E)




Oklahoma is among a minority of states that still follow the common
law rule. As of January, 1980, twelve states have no statute on the
subject. FEight states now limit the use of deadly force to cases of
"forcible" felonies. For example, a forcible felony in Illinois is
defined as: "Treason, murder, Vo]untary manslaughter, rape, robbery,
burglary, arson, kidnapping, aggravated battery, and any other fe]ony.
which involves the use or threat of physical force or violence against
an individual." There is some movement to amend the statute in I1linois
to exclude burglary, especially in the area of what is classified in

Oklahoma as "Burglary II." This crime includes breaking into an auto-

mobile, boat, or vending machine.37

The Model Penal Code has been adopted by nine states. In sub-
stance, the Model Penal Code would "permit the use of deadly force by a
Taw enforcement officer only when a person's conduct included the use or
threatened use of-deadly force, or when there is a substantial risk that

the person will cause death or serious bodily harm if his apprehension
d."38

is delaye
Much has changed since 21 0.S. 732 and 733 were written in 1910.
The value of $20.00 worth of goods has been diminished by inflation.
Meanwhile, society has come to place a higher value on human life.
This makes the justified fatal shocting of a citizen for allegedly

fleeing from an attempt to steal $20.01 worth of merchandise even more

ludicrous and disturbing.

y
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Any attempts to make Oklahoma law compatible with the views of
con%emporary society and law would have to include the raising of the
dollar amount that constitutes the commission of a felony. Moreover,
beyond the reclassification of felonies involving theft, there should be
a legislative amendment to make a distinction between nonviolent and
violent felonies with regard to the use of deadly force in the appre-
hension of éitizens suspected of felonious crimes. These should be
divided between nonviolent and "forcible or atrocious" felonies.

Further, the use of deadly force by police officers and citizens should
be restricted to the parameters of the Model Penal Code. This closely
parallels the FBI shooting rule and, based on available studies, would
reduce the number of shootings and resultant fatalities, ease police/min-

ority tensions, and yet not result in an increase in crime.39

The above progressive steps are desirable for several reasons.
Among these is the variation in the policies from municipal jurisdiction
to jurisdiction regarding the use of firearms by police. These statu-
tory steps would be instrumental in creating uniformity and standardiza-
tion. Common sense underscores the rationale for‘discerning the dif-
ferences in the danger to society of a nonviolent shoplifter of "X"
amount of goods and that of a suspected or convicted armedﬁrobbers
rapist, or murderer. Additionally, the state should assume responsi-
bility for ensuring that suspects are subdued or apprehended in a humane
fashion by prohibiting the use of "dum-dum” or hollow point ammunition

by law enforcement officers. Further, intermediate weaponry and train-




ing in its use as an alternative to the use of deadly force should be

required for officers.

Some variation of the legislative/citizen committee proposed by
Senator Al Terrill, for the purpose of examining problems between cit-
jzens and police, should be considered. The results of regiona] hear-
ings would most Tikely support efforts to change what Terrill calls the

40 Moreover, these hearings could

"run and shoot" policy in Oklahoma.
provide substantial, constructive recommendations for improving police-
citizen relations in the state and create a vehicle through which

aggrieved citizens could voice their fears and concerns. This venéing
of an accumulation of frustrations, fear, and anger would help to ease

the tensions present in some Oklahoma communities.

Reverend John Adams, Director of Law, Justice, and Community Re=-
1atiohs for the United Methodist Church, emphasizes the value of human
life and the necessity of recognizing its importance in improving police-
citizen relations: 'ﬁA]]iﬁuman life is sacred. When a commitment to
fhis basic premise is shared by the police and the community, there will
be less danger to both the police officer and to the bommunity, and

there will be better brotection for a]].“41

No examination of deadly force and its application to justifiable

homicide in Oklahoma can ignore the ambiguity and inherent danger of the

o e ey < e
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broad interpretation, the possibility of administrative error, and the
lack of judicial review of 21 0.S. 733, which applies to the killing of
fleeing felons by a private citizen in a situation in which any type of

felony has been committed.

The absence of legislative adoption of "forcible felony" restric-
tions and the current brg;d interpretation of the statute have combined
to creaté an uneasy climate. In a letter to University of Texas Law
Professor Joseph Witherspoon, George Cerny of the Commuhity Relations
Service, U.S. Dep;rtment of Justice, describes the climate in Oklahoma

as one of "tension and conflict." (see Appendix F)

Bob Gann, Director of the Oklahoma Indian Affairs Commission,
expresses concern about the impact of the judicial interpretation of
this statute: "The issues involved in any homicide leave no room for
administrative error, and where necessary, judicial standards should be
established to eliminate such possibi]ity; This is desirable...in the

light of grave implications for the public we]fare."42

Gann's concern is founded in a situation involving the February,

[ S

1979 death of Thomas Foley, a Choctaw Nation juvenile citizen. This
shooting prompted the preparation of an excellent legal memorandum by

Oklahoma Indian Affairs Commission staff attorney Susan Work. This

memoranduﬁ was submitted to then Oklahoma County District Attorney Andy<g

Coats in an attempt to persuade him to reconsider his decision not to

A
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file charges against the citizen who shot and fatally wounded young
Foley. Coats' administrative decision-was based on the theory that the
citizen could, if taken to court, successfully raise the defense of

justifiable homicide, as defined by 21 0.S. 733 (3). (see Appendix G)

21 0.S. 733 reads as follows:

Justifiable homicide by any person

Homicide is also justifiable when committed by any
person in either of the following cases:

1. When resisting any attempt to murder such person,
or to commit any felony upon him, or upon or in
any dwelling house in which such person is; or,

2. When committed in the lawful defense of such
person, or of his or her husband, wife, parent,
child, master, mistress, or servant, when there
is a reasonable ground to apprehend a design to
commit a felony, or to do some great personal
injury, and imminent danger of such design being

accomplished; or,

3. When necessarily committed in attempting by
lawful ways and means, to apprehend any per-
son for any felony committed; or in lawfully
suppressing any riot; or in lawfully keeping
and preserving the peace.

The facts of the Thomas Foley case, briefly stated, are as follows.
A private citizen, awakehed at night by a noise coming from outside his
trailer, dressed, 1oaded a derringer and went outside. There he allegedly
saw Foley inside his c#}. He then held the gun on Foley and walked him
toward the street. When a white car with a C-B antenna went by, Foley
began tb‘run. The citizen shouted "come back or I'l11 shoot" andAthen

shot. Due to the District Attorney's decision not to prosecute, the

R e
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citizen was never taken into custody.

This incident caused a great deai of anger in the Oklahoma City
Native American community, which viewed the shooting as manslaughter at
the very Teast. Indian leaders accused Coats of "playing politics" with
the case to aid his future campaign for the U.S. Senate. The situation
was made more tense by the imposition of the label "Tonto" to Thomas
Foley by Baptist Hospital, rather than the customary "John Doe" commonly

applied to victims with no identification.

The Oklahoma County District Attorney's office declined to pro-
secute on the grounds that it was evident on the face of the statute
that 21 0.S. 733 (3) authorizes the killing of a fleeing felon by a
private citizen in a situation in which any type of felony has been
committed. It should be noted that under this interpretation of the
statute, persons committing nonviolent felonies such as writing a hot
check may be Tegally ki}]ed by private citizens should the offender
attempt to flee the scene of the crime. o

This broad interpretation has three major flaws. First, the homi-

cide must have been "necessarily committed" and the private citizen
"lawful ways and means" for the homicide to be-justifiable. However,

under Oklahoma law, the use of excessive force by a citizen arresting a

felon is unnecessary and unlawful. Second, under the prevailing con-

0
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temporary view which emphasizes the value of human 1life, a'private
citizen should not be authorized to use deadly force in arresting a
person who is fleeing following the commission of a nonviolent felony.
Third, according to Work, "The purpose of the entire statute (733), when
read as a whole, is to protect the person rather than to prevent any

43
type of felony or to punish for any type of felony."

Oklahoma statutes expressly authorize police officers to use "all

necessary means" to effect an arrest. There is but one instance, however,

in which a citizen is authorized by statute to use the same degree of
force to apprehend a felon as a law enforcement officer. 22 0.S. 36
grants a citizen assisting an officer who has requested assistance or
who is in imminent danger the same criminal immunity as the officer for
any act committed during assistance. Work qualifies this grant of power
in the following: "However, this does not mean that the citizen has the

absolute right to kill in this situation, because the police officer

. 4
does not even have that r1ght.“4

It cannot be denied that the practice of Oklahoma citizens usingvf
deadly force has serious moral, legal, and practical implications.
Under the present circumstances, the danger to the public welfare is
jmmense. The national climate is one of increasing violent crime and
citizens have expressed doubt in the ability of police to protect them
from violent crime. More and more citizens are seeking "self-help"

protection in the form of handguns. 42% of Newsweek poll respondents
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indicated they had "not very much" confidence in police. 59% expressed
a lack of confidence in the courts' ability to convict and sentence

crimina]s.45

The increasing mood of vigilantism, the availability of 50
million handguns nationwide, and the pronounced public lack of confidence
and dissatisfaction with the system of due process sets the stage for
conflicts in which the legal system may be bypassed. Given this volatile
climate, there should be 1ittle elasticity in the authorization of
citizens to use deadly force on one another. The present statutory

allowance for such incidents in Oklahoma is alarming and dangerous.

The possibilities for fatal consequences in allowing citizens
virtual carte blanche in the use of deadly force to apprehend<alleged
felons cannot be ignored. While police officers have extensive training
in the use of firearms, citizens do not. As Work points out, "Unlike
police officers, private citizens are not trained to be hesitant to use
a firearm and are more likely to act on impulse than upon a rational
consideration of the safety of persons in the area and of the potential
beneficial or detrimental consequences of the use of a gun."46 Moreover,
there are no departmental regulations for citizens. There are only
statutory restrictions and common sense, all of which melt away in the

heat of conflict.

Section 733 (3) has never been interpreted by the Oklahoma courts,
and the likeiihood of the courts doing so is remote as long as the”

statute is used solely in an administrative manner by state prosecutors.
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There are numerous interpretations of 733 (1) and (2), however, and

those place a high emphasis on the value of human life. The right of

self-defense is solely and emphatically a law of necessity; it does not

imply the right of attack. Jenkins v. State, 161 P. 2d 90 (0K. Cr.

15.35)

The Oklahoma Court of Criminal Appeals has interpreted 21 0.S. 733
(1) and (2) and has drawn a distinction between the threatened commission
of violent felonies and the threatened commission of nonviolent felonies

in Mammano v. State, 333 P. 2d 602 (OK. Cr. 1958). In Mammano, the

court held that killing to prevent a fe]ony is not justifiable pursuant
to these subsections if the felony is a secret one or unaccompanied by
force, or if it does not involve the security of the person or home, or
where the commission of the felony is problemmatical or remote. Work
concludes, "If killing to prevent a non-forcible type of felony which
does not involve danger to the person or home is not justifiable, pursuant

to subsections 733 (1) and (2), it is unreasonable to assume that sub-

section 733 (3) justifies the homicide of a person who has committed

. 47
this type of felony, and is simply attempting to escape."

The Oklahoma Human Rights Commission shares the opinion of the
Legal Department of the Oklahoma Indian Affairs Commission in its con-
clusion that subsection 733 (3) does not automatically authorize the
killing of a felon who is fleeing from the commission of any felony.

The Oklahoma Human Rights Commission further concurs that a private
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citizen is restricted in the degree of force he/she may use; the: force
used must not be excessive in the Tight of the surrounding circumstances.
Common Taw views and judicial interpretations of 733 (1) and (2) indicate
that the use of deadly force against a fleeing felon who has not committed
a forcible crime which threatens death or great bodily harm to the slayer
or others is excessive, unlawful, and outside the ambit of subsection

733 (3).

Although the Oklahoma Human Rights and Indian Affairs Commissions -
concur in this narrower interpretation of 21 0.S. 733 (3), that con-
currence does not have the force of law. Therefore, it is evident that
in the absence of judicia] review, there is a pressing need for legis-
lative consideration or redefinition of subsection 733. In the interim,
the Oklahoma Attorney General should examine the ambiguity of 733 (3)
and render an opinion that would, if in concurrence with our shared
interpretation, protect the public welfare and serve as direction for

state prosecutors until such time as judicial review occurs.

It is also evident that Oklahoma statutory felonies are numerous
and that few have penalties of 1ife imprisonment or death. /}t is timely
and logical to reappraise not only the monetary c]assificat;ans that
dictate felonies by theft, but to make distinctions between minor or
nonviolent felonies and major or violent felonies. 1In addition, statu-

tory efforts should be made to restrict both police and citizens in the
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use of deadiy force. This legislation should restrict the use of deadly
force against felony suspects to only those situations in which the
felony is a “"forcible and atrocious" one which threatens death or great
bodily harm.. These recommendations are consistent with the view that‘
the rule of law, by which reasonable people choose orderly-justice and

. . - ‘N our
due process over mob rule and "frontier" justice, is paramount 1in

society.
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CITIZEN REDRESS OF GRIEVANCES

The questionable use of excessive and often deadly force by polic
officers against Oklahoma citizens, an issue which is discussed in the
previous section, has generated a fervent desire on the part of some
citizens to seek effective redress against those law enforcement of-
ficials whom they feel have violated their rights. An analysis of the
grievance procedure that is currently available to citizens in most

Jurisdictions in the state follows. Such an approach leads to a dis-

cussion of-the larger issues mentioned by citizens in the Problem section,

to include a consideration of methods to ensure the accountability of

the police to the public.

I
S

Basically, the system for the control of police misconduct falls
into two categories: those preventative or pelicy-oriented, and those
punitive and applied after the fact. Citizens and police seldom dijs-
agree on thg-need for some sort of control over police misconducf; the
controversy ensues when the question arises as to whether control shou

be internal or external.

An appraisal of the existing avenues of redress for citizens
against police should include a synopsis of the, process of the citizen
complaint, beginning with the incident and following the.grievance
pro&edure step by%step througﬁz%he local, sfate, federal and civil

procedures. The process is often ovérwhelming and is accurately dealt
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agency for help. The Oklahoma Human Rights Commission has received such

Jith in t ie " i1ling of Randy Webster." The film narrates
with in the TV movie "The Killing Y 3 requests for assistance.

O

the frustration of a White, upper-middle class father of a victim of R}

i in a situation in which a "thrOw-down" or a weapon
police deadly foree. ! , The citizen is often advised by these agencies to call and request
plant was used to justify the killing. This realistic portrayal is

information on the local complaint process from the police department,

i ling when one considers the frustration that must be ‘ i u . |
particutariy capelling city officials, or the District Attorney. In larger communities, this

i lainants who may not possess the same personal or ‘ -
exporienced by sone y. P & would prebably involve filing a notorized statement with the City

i i . ter. o . . . .
Financial power 2 fir. liebste | ¥ Commission, the Chief of Police or directly with Internal Affairs. In

smaller communities, the citizen is usually referred to either the

i avenues of redress available to citizens, it
o Tllustrass the ’ District Attorney or the FBI.

might be instructive to assume that a hypothetical incident has oc-

; itizen' ption is that he/she was abused by a police . .
curred: The citizents perceptio ! Next, the citizen in larger communities may be required to undergo

i . he citizen feels that excessive force was used and . _
officer. Perhaps the a polygraph test, which is administered either by a member of that

\ injured as a result of the police officer's use of more ) .
that he/she was nJ P police department or, by request, by an operator from another juris-

[T D —

. The citizen is angry and aggrieved enough to o .
than reasonable force ’ " 99 diction or private agency. In most jurisdictions utilizing polygraphs,

i ice officials and the response to the citizen is
cmiplalh verbally to poTice o P the citizen must pass the polygraph before an officer is required to

i i aint." According to some Oklahoma citizen respondents, ; .
File 2 fomai conplan ' ? ? submit to an examination. The results of the examination are then

i i by such comments from police as "you had better
thelr conplaints &re et By S P referred to either the Police Chief, Internal Affairs or a review body.

i tector test" or "you know if you're lying, § . o '
be ready to take a lie de y Y ’ | Rarely is the citizen given access to the test results without initia-

' thing you've got." Complaints, citizens feel _ .
you'll get sued for everything y g P ’ ’ ting legal action, for the materials produced are considered as evidence

are ot wetconed: and as internal documents. The use of a polygraph examination is gen-

erally not applied to all complaints, but is employed in situations in

The above experience often prompts citizens to seek more responsive - . . . .
which there are no.witnesses or in which accusations are of a very

i their complaints. Citizens may turn to a oy | , . '
or syapathetic ears for ™ P ¢ ' 3 : ] serious nature and could Tead to the termination and/or the charging of

ini ie letter to the editor, or a social service agency. )
minister, a friend, a lett ’ the officer.

Many who feel their rights have been violated ca]]‘a local or state |

!
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In larger departments the complaint is then referred for investi-
gation in accordance with the policy of the indi¥2§ya1 department or the
Police Chief. The‘exact procedures vary from dégértment to department;
however, they do have general similarities. Usually, the complaint is
jnvestigated and reviewed by an Internal Affairs department, a depart-

ment head or, as in Norman, by an officer twice removed by rank from the

officer accused of misconduct. The review is then sent with recommenda-

tions to the Chief. If the officer is reprimanded or suspended, he/she
may appeal to an intérnal review board. These boards vary in size and
membership, but, using Norman as an example, usually have representation
from every rank, including that of the accused officer. The Chief
chairs the review of the investigation, but is not a voting member. The
board may call any witness, but the officer is not permitted Jegal
counsel, a hotly-contested matter in the relations between the rank and
file and management. However, the officer can be assisted by a fellow
officer. The complainant is generally not allowed to view the testimony

of any witnesses. If the officer is found guilty of misconduct, the

_board recommends action to the Chief, who can then accept, amend, remand

or reject the reprimand. Some larger jurisdictions provide the officer

with a "merit" or civil service commission as an added level of appeal.

Smaller jurisdictions may not have such a procedure and the citizen
must take his/her grievance to the City Council or Mayor. Often a Po-
lice Chief requests the FBI to investigate the complaint in order to

absolve the local authorities of responsibility. ‘In these cases, how-
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ever, there is little or no punitive action taken unless the FBI find-
ings in fact indicate a violation of federal Taw, in which case the

complaint is referred to the United States Attorney.

Regardless of the outcome of the internal procedure, the citizen,
if he/she feels the incident involved criminal action, may choose to
make a complaint to the Tocal District Attorney. Sometimes, simul-
taneous complaints are filed with Internal Affairs and the District
Attorney's office, but most District Attorneys await the outcome of the
internal procedure before taking action. This occurs for several rea-
sons, among them the fact that few District Attorneys have their own
investigative units and must rely upon the evidence provided by the
local police departments. The District Attorney can decide either to
file charges on the basis of available information or to take the com-
plaint before a grand jury. The difference between administrative
action on the part of the poiice department and Tegal action taken
against a violation of criminal statutes must be understood. The Dis-
trict Attorney files only when there are indications that state Taw has
been violated and when it appears likely that the evidence is sufficient
to obtain a conviction, N

It is interesting to note that Oklahoma is unique in that when a
grand jury is called by the Dgstrict Attorney or by citizen petition,
the scope of the investigatio; is not limited to one topic or incident.

This is decried by many in the legal community as a "fishing expedi-
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tion." Recent grand juries in Oklahoma have heard testimony regarding

police misconduct and corruption.

A complaining citizen may also seek redress for possible violations
of federal law. This can be done concurrently with other actions or as
a recourse to unsuccessful actions. The complaint can be made to the
United States Department of Justice or to the FBI. The common procecure
is that the U.S. Attorney refers the complaint to the Civi] Rights
Division of the Justice Department, which in turn instructs the FBI to
inveétigate. The findings of the investigation are then evaluated by
the Civil Rights Division and/or the U.S. Attorney, both of whom can
file charges, find no cause for action, or refer the case to a federal
grand jury. It is customary for‘the Department of Justice to review the

state law regarding the complaint and the state action.

The remaining avenue of redress available to the agarieved citizen

is that of civil action against the officer and/or other officials who
may be liable for the actions of the officer. This method of redress

can function on a state or federal level.

The criticisms that citizens gnd citizen advocates make regarding
the procedures described above include the variation in the complaint
procedures between jurisdictions, the often mystifying maze of the
bureaucratic process, the psychological intimidation of the citizen
feeling in a "one-dbwn" position vis-a-vis the police, and the resolute

commitment necessary for the citizen to seek redress and prevail.

-71-

Other psychological factors that impact negatively upon the citizen
occur during the early stages of the grievance process. During the
intake phase, the citizen often finds him/herself in an adversary posi-
tion in "enemy territory." Additionally, the citizen fears reprisal
from the police, such as retributive acts of violence or the threat of a
countersuit. Further, the possibility of the citizen being subjected to
a polygraph examination, the results of which are based on emotional
stress, exacerbates an already stressful situation for a person who
perceives him/herself as a victim. The above factors, coupled with the
unfamiliarity with the process, tend to discourage citizens from fully
exerc%sing their right to redress and reinforces the citizen's precon-
ceived notion that "you can't fight City Hall." Charles Owen, State
Fraternal Order of Poiice President, acknowledges the above situation
with the following comment: "They think they're going to get brother-
in-]awed.;.'I'm filing a complaint against a policeman, but who am I

talking to but a policeman.'"

Citizen perceptions form the basis for a-lack of faith in the
internal review process. Respondents question the viability of poly-
graph examinations because the citizen usually does not have access to
the results and because the results are inadmissible in Oklahbma courts.
Further, a citizen feels isolated as a "civilian" in a paramilitary
organization that includes the jargon of procedﬁres and an organiza-
tional structure with which he/she may be unfamiliar and uncomfortable,

This anxiety may be heightened by the exclusion of the citizen from all
. o
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stages of the administrative review process, with the exception of the
initial complaint or sworn statement and whatever personal testimony may

be requested by the reviewing body.

Citizens, then, have expressed alienation generated by the quasi-
adversary nature of the internal procedure, in which not only do of-
ficers sit in judgment of one of their own, but the investigative evi-
dence and case presentation are made by representatives of the same
closed group. Moreover, as a general rule, the citizen is not provided
access to the transcripts‘of the proceedings and is not permitted to

cross-examine the witnesses or the officer.

The citizen may experience similar frustrations in attempting to
file criminal charges against an officer via thg of fice of the District
Attorney. The District Attorney, as noted abovef\hay refer the facts to
a grand jury for an indictment. David Breed of Tulsa states that "the
prosecutor wants to keep police as friends, for they provide the grist
_for his profession." Professor Lawrence Sherman, consultant to the

Police Foundation, elaborates:

The District Attorney depends institutionally on
police manpower resources for conducting the in-
vestigations that make the District Attorney appear
ik the headlines as a erime fighter, and as the
Knapp Commission in New York pointed out, District
Aftorneys are generally reluctant to do anything
that will alienate the Police Department from sup-
‘porting the District Attorneys. So we find that
even outrageous horror stories of police violence
are either not referred to the grand jury by the
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prosecutor, or when they are referrved to the grand

Jury, the grand jury ie used simply as a covering

device, saying that the grand jury, which wae clearly

under the control of the prosecutor, found that there

was no basis for an indictment. 48

The situation described by Professor Sherman and the related pres-

ures on prosecutors is underscored by the allegations of Oklahoma City
Fraternal Order of Police President Ray Clark, who states that "the
feeling among all levels of the City Police Department is that (Oklahoma
City D.A.) Macy's actions (prosecuting Trooper Pischel of the Oklahoma
Highway Patrol and Officer John Clark) 'are anti-police.' He prosecutés

w49 Macy, who like several other District

officers and not criminals.
Attorneys in Oklahoma is a former police officer, responds that law
enforcement is “probably the highest calling there is. My very closest

friends are all in Taw enforcement."50

The office of the State Attorney General has had limited involve-

ment in the processing of criminal complaints by citizens against police.

Upon the request of Muskogee District Attorney Mike Turpeh, however, the ;

Attorney General's' office did conduct the prosecution of the two Mus-
kogge officers accused in the shooting of Lee Lewis, Jr. This occurred

supsequent to Turpen's self-disqualification in the case. In a survey

conducted by Professor Sherman, state attorney generals polled in every

state expressed little interest in assuming jurisdiction for the pro-
secution of police officers for homicides. Sherman encourages state

governments to become involved in setting standards for police depart-
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ments, doing inspections, and issuing reports critical of police mis-

conduct.51

Sherman asserts that the problems inherent in state participation
in citizen grievance procedures are also present in the federal system.
U.S. Attorneys, according to Sherman, "have the same problem of coming
out of a local community and having a great deal of allegiance to local
institutions, not wanting to rock the boat by taking action against
police misconduct." He also states that "even when they obtain convic-
tions, they face the problem of locally grown judges who, as in the Joe
Campos Torres case in Houston recently, provide wrist-slap sentences
even when the crimes involved are very serious...."52 Moreover, the
U.S. Attorney's office relies for investigative services upon the FBI,
which is organized geographically with agents working on a day-to-day
basis with local police agencies. It is also important to note that the

Bureau's success in other areas relies heavily on local cooperation.

Drew S. Days III, formerly with the Civil Rights Division, U.S.
Department of Justice, stresses that "in less serious cases, prompt
disciplinary action by a police department taken against an offending
officer would adequately satisfy the punitive interest of Justice." He
relates the dilemma federal prdsecutors face in attempting to obtain

cenvictions of homicides by police officers:

e i
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A disturbing aspect of these death cases, as they
are known, is that they are usually the most dif-
ficult cases to prove. Not only is the vict@m un-
available to explain himself, but state fleeing-
felon statutes often provide an wmbrella of pro-
tection_for the officers involved... (emphasis added)
We must show not only that the suspect was not a
fleeing felon, but that the officer was unreason-
able in believing that he was a felony suspect, and
after that we must still show that, under all the
etrcumstances, the force used was used willfully
with a knowledge that it was unnecessary. 53

The citizen who believes he/she has been subjected to police abuse
can seek civil damages in the federal courts under the civil criminal
civil rights statutes, 42 U.S. Code, sections 1983 and 1985. These
sections are the civil counterparts to sections 241 and 242, which are
the criminal statutes enforced by the Department of Justice. The
avenue of civil redress is largely unsuccessful due to a multitude of
factors. Many citizens abused by police are hampered by a lack of
credibility in court, and a citizen must be able to identify the officer
or officers in court. Often, the incidents occur at night and the
citizen can see neither the officer nor his badge number. The state of
Wisconsin now has a statute that requires officers.to prominent1y dis-.
play their last name and a police number of four or fewer digits at

least three inches in height.

The question of credibility has a substantial effect upon the jury.
Most jurors want to believe that police are the agents of all that is
good. The average officer, who may testify as many as 100 times a year

in criminal prosecutions, is very experienced in giving testimony. The

il
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officer is probably relaxed, while the inexperienced citizen may be

nervous. The police officer is also in uniform.

Many of the people who should be using the civil suit avenue of

redress are not. Amitai Schwartz of the ACLU Foundation of Northern

California explains:

I do think the indigents are not using them, but
that's precisely why they are the predominant
vietims of police abuses, because the indigents
don't have the resources to take advantage of
whatever civil remedies are available; and second,
they make good targets for police abuse because
they are seldom sympathetie to juries, and they
seldom can devote the time and resources which

are necessary to pursue litigation against the po-

lice. 54

The economically disadvantaged have difficulty in obtaining the

legal counsel requived to seek damages in civil action. These cases are

also very difficult to win. Further, few attorneys will accept these

cases on a contingency basis, given the difficulty in ﬁroving both guilt
and Tiability and the absence of municipal or jurisdictional liability,
which leaves to the plaintiff only an officer's assets in a successful
action. All in all, civil 11tigation is not an effgctive avenue of

redress for the citizen. The 1978 Monell decision by the U.S. Supreme

Court, however, has established that the immunity of municipalities in

civil rights cases is not absolute. This decision may result in the

awarding of "real" punitive damages to successful plaintiffs.
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The news media have served to assist in changing police activities
in some areas by serving as an external contro]. Most local adver-
tisers, however, are staunch supporters of the police and often bring
pressure to bear upon editorial policy regarding law enforcement. In
addition, "police-beat" reporters, who are usually inexperienced, es--
tablish rapport with the police in order to function effectively, but in
the process often lose the sense of detachment necessary to criticize

the police.

The perceptions of Oklahoma Citizens regarding the existing modes
of redress against police are generally characterized by frustration and
dismay. Many of the concerns expressed revolve around the excessive
complexity of the procedures? the appearance of a lack of objectivity on
the part of the police, the perception that police are "above the law,"

the fear of retribution, and the lack of effective redress for citizens.

Pam Chibitty of the Native American Coalition of Tulsa relates her
frustration with having been sent to four separate places to make a
complaint: "It's difficult enough for most Indians to understand the
bus schedule in Tulsa, let alone file a police brutalijty complaint."

The sense of frustration expresged above is representative of the futility
sensed by many who attempt to fight a system, as Chibitty deséribes it,

of "police officers investigating police officers."




David Proctor, a paralegal with the Creek Nation, comments on the
absence of publi¢ access to the results of inyestigations and points to
the resulting attitude thag deters others from making compiaints: "One
thing about it is that a 1%% of people find out that if they do register
a complaint against someone now, that's as far as it goes. It gets
registered, the police review it, and that's it. It's never reported .

back to the community what's going on."

Given the perception of many that police are "above the law,"
Robert Trepp, also with the Creek Nation Legal Department, comments on
the need for the equitable application of the law to both police and
citizens: B

The police are not always right, and when they 're
wrong, they're just as subject to the law as every-
body else is. idnd that's really all the Indian
people are asking for. Theylre saying, 'arven't
there lawe? They enforce then against Indians,
don't they enforce them against everybody else?’

The fear of retribution for registering complaints against police
was stressed by several Native American reépondents, among them LaDonna
Harris of the Americanscfor Indian Opportunity. An example comes from

P
the field experience of the Oklahoma Human Rights Commission-staff. A
Cheyenne c¢itizen desired to make a complaint ggainst an officer in
1’3"
northwestern Oklahoma for allegedly breaking the c¢itizen's jaw with a

flashlight during a routine public drunk arrest. The citizen and several

witnesses stated that the complainant was struck unnecessarily while his
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hands were cuffed behind his back. On the day following the initial

complaint to Community Relations personnel, the citizen called to with-

draw his complaint. His reason was this: "This is a small town. I

drink, sometimes I get drunk. There's only one bar where Indians go.

Sooner or later they'll get me. This time my jaw is broke. Next time

they might ki1l me."

Opio Toure comments on the "closed" process inherent in police

internal review:

The internal affairs process is solely composed of
police officers. There is no citizen input, it's

not even a public procedure since deliberations are
in secret. There is no citizen access to see or to
participate. In essence, there is nothing in Okla-
homa in which citizens can participate in policing
the police. Police departments are in essence an-
other arm of goverrment over which citizens have

no control whatsoever.

Oklahoma police respondents perceive internal review as adequate

for the protection of the rights of citizens, but inadequate for the

Dbrotection of the rights of police officers. This perception of the

administrative review process has prompted police union representatives
to lobby for a "Police Bi]]kof Rights" in contract negotiations. Tﬁe
Police Bill of Rights is primarily targeted at administrative rather
than criminal proceedings. An example of the conflict over admin-
istrative(review which exists between upper echelon administrators and

=) . . o
the rank“and file is the following description of the Police Bill of
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Rights by Deputy Chief Robert W. Klotz of the Washington, D.C., Metro-

politan Police:

«+« 1t appears to be somewhat similar to the Boy Scout
code of ethies. It wants everybody to be honorable and
brave, don't do anything unreasonable, and it appears

to be an attempt to ensure that the officer who is being
thvestigated receives a modicum of decency by the people
who are conducting the investigation. However, a closer
reading of the bill of righte indicates...(that it) is
directed in the main at administrative investigations,
not only by internal affairs divisions but, because of
the broadness of the language, just about any type of
minor discipline that an officer may become involved in. 55

The perception of the police officer ensnared in the internal
disciplinary process is that he has fewer rights than other citizens.
Often an officer is prohibited by departmental regulations from talking
to the press about citizen complaints of abuse. The citizen, however,
is under no such restraint. The average officer is also resentful of

what he/she perceives as "muckraking" or irfesponsib]e reporting by the

media.

The Police Bill of Rights has been“adopted in Tulsa, and police

officers in Tulsa hLave access to legal counsel in the internal affairs

process. Moreover, in the special case in which an officer has used
deadly force, he/she is automatically suspended and the procedure moves
rapidly forward to adjudicate the criminal case. Some citizens perceive
this as a "sham." David Breed of Tulsa describes this process (wi;h
regard to a murder) asA"a good old boy court proceeding, a cute"éégbage

that normally takes Tess than a week. Normally there is no attempt on
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the part. of the prosecutor to prove wrongdoing." The Oklahoma Monthly

article mentions the reason such actions are looked upon favorably by
police: "Cops want to be quickly acquitted by the court in order to put
their case in jeopardy, mean{%g they can't be tried again for that case.

There is no set time on the statutes of Timitation on a murder."56

The abové comments of Chief Klotz regarding the Police Bill of
Rights are indicative of a national feeling on the part of police ad-
ministrators that the police union movement has weakened the power of
the chief and the review board to discipline officers. Civil service
commissions, acting on appeal, can reinstaté or exonerate officers who
have been removed or suspended by internal review. This is exemplified
by the recent case involving Oklahoma Highway Patrol Trooper James
Pischel, who was reinstated after being terminated for precipitating the

accidental death of non-involved citizens in a high-speed chase.

The position of the police chief with regard to the discipline of

officers is particularly important because a police administrator de-

\ termines the character of the department. Gary P. Hayes of the Police

Executive Research Forum discusses the problems faced by the chief in

his role as disciplinarian:

I sense sometimes across the nation that we are now
moving into police leadership by popularity, that
the major criterion for keeping a chief is, does he
keep the men happy? Are they satisfied with him?
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This does not lend itself to the aggressive leader-

ship I believe is necessary to make serious inroads

in this area (police misconduct). 57

Harry Stege, Tulsa Police Chief, affimms the importance of strong

leadership on the part of the chief to combat police misconduct within
the department. He states, "Police misconduct can only be adjudicated
by the law enforcement official respons@b]e for the proper operation of
that;ggency." Don Holyfield, Chief of Police in Norman, reiterates:
“The key to the whole thing is good strong leadership at the top." This
strong leadership is sometimes sporadic due to the short tenure of the

58

position. The national average for the tenure of police chiefs is 2.4

years, according to Chief Holyfield.

Despite the stated need for strong 1eadefship by police éhieféf
limitations are placed upon this admfnistrator's power. Chief Stege,
for example, feels that the ]ega1 requirements of a discip]inary hearing
make it "unfair forfg?poliée administrator to have to show justification

beyond a preponderance of the evidence" against a subordinate police

“officer. Moreover, the police feel so strongly about the Police Bill of

Rights in Tulsa that it is the perception of Lanny Endicott, Chair of
the Tulsa Human Rights Commission, that if the city attempted to do away
with the Bi11 of Rights, officers would strike. He further states that-

under the Bill of Rights, “"the Police Commissioner does not have the

power of the FOP."
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- The growing movement to organize police officers has provided a
vehicle for police to combat the "absolute" power of the bosses, to
obtain strengthened rights in administrative and legal proceedings, and
to discourage the complaints, charges, and litigation of citizens.
Basically, the police officer perceives him/herself to be under attack.
This is explained by Robert Gordon of the International Conference of
Police Associations: "Apparently a large segment of our society is‘not
aware that our nation's law enforcement officers today now view them-
selves as our nation's newest minority..." Their feelings toward the
punishment of‘officers for complaints levied by citizens and the lack of
administrative support are also elaborated upon by Mr. Gordon: "...we
give them a weapon. We give them the authority to go out and do the
dirty work that society doesn't want to deal with. And when he gets/
involved (in complaints and charges) ...he is thrown to the wolves. And

our union is going to stop it."59

One of the legal tools that police officers and the unions are
using is the countersuit against complainants. Ok]ahpma City officers .
have recently annéhnced that they are building a “waf chest" for such a
purpose. These countersuits range from the litigation against an
individual complainant to, for instance, the $50,000,000 lawsuit agéinst
the San Francisco NAACP for complaints against police abuse. The defense
attornexﬁfor the NAACP comments: |

- Now what concerns me about that (suit) is that the
police of ficers in those situations, I feel, ave
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really misusing the court process in order to intimi-

date those who complain about police brutality...

Tt is gomething new, and they ought not do it. It

heightens community discord rather than resolve the

real problem. 60 _

~ The practice of police officers, with the support of the FOP,

filing defamation suits against citizens has a chilling effect on other
aggrieved citizens who might have grounds to file a complaint. This
jmpacts particularly upon those individuals who traditionally bear the
brunt of police misconduct, and whose resources for legal defense are
minimal. Further, the petitions filed by police in support of the
defamation actions cite their ex&heration by internal review. In

essence, this uses the courts to legitimize the internal review process

into which the citizen has little input.

The current proliferation of countersuits thus inhibits the
c%tizen's willingness to explore the periphery of his/her estab]ishedtvw
rights. In theory, then, there is a grievance procedufe for citizens to
seek redress against police bfficers; in practice, however, because of
the numerous factors listed above, there does not exist a vﬁab]e means
by which citizens can be assured of an equitable resolution\gf their
grievances. The combination of the citizens' ignorance of their rights
and the intransigence pf law enforcement officals is ultimately not‘
conducive to healthy police-citizen relations. Oliver Rosengart, author

of The Rights of Suspects, describes the implications of the failure of

citizens to exercise their rights: "...Americans informed of their
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rights will be encouraged to exercise them. Through this exercise,
rights are given life. If they are rarely used, they may be forgotten

and violations may become routine."sl.

The disillusionment and disenfranchisement precipitated by the
inadequacy of the established grievance procedure has led many Oklahoma
citizens and editorial commentators to question the status quo and to
publicly call for more external control of police practices.‘ The.
popular alternative to internal review is the concept of a citizen

review board.

The philosophy of citizen review is based upon the democratic will
of the people over those governmental entities that provide public
seryices finance§;by public funds. The question of accountability was
raised by several citizen respondents. David Breed, for example, states
in reference to the complaint process that "the public must have the
assuranée that a thorough investigation will take place and that the
determination is made on good, hard evidence." Breed also reflects the
views of many citizens concerning the general issue of police account-
ability with the comment: - "I (the citizen) pay their salaries. I
should have some say in thé way they conduct themée]ves."

|

The clamor for citizen review is also rooted in the desire for

citizen input into the investigation of complaints of miéconduct. This

desire stems from the widespread perception that police departments do
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not act in good faith in investigating complaints. Several observers
also pointed out that even if the police departmént acts in good faith
and investigates complaints in a legitimate and effective manner, thers
is no way for citizens to observe the good faith. Mike Turpen describes

this problem of a "house investigating itself" by concluding that the

internal procedure "doesn't have the appearance of objectiyjmy." o

AL

In the face of this desire for citizen review, the most common
rationale utilized by law enforcement officials to defend the current
system is the idea that "only a cop can judge another cop." This per-
spective, which was proferred by virtually every law enforcement re-
spondent, was desc;ibed by citizen respondents as a "myth," a "cruel
hoax," and a "fallacy." SeveraT citizen respondents believe strongly
that the police department is the only institution in society that is
not being held accountable to the public. Examples mentioned are local
School Boards, who supervise professional school administrators, private

social service agencies such as the United Way, who must submit to

external audit, and eyen doctors and lawyers, whose fate in malpractice

cases is.determined by juries.

Police officers, although pressing for greater personal protection

. in the administrative process of internal review, support the present

internal affairs process and oppose the imposition of citizen review
boards. They perceive the police regulations and the social and legal

complications of the police job to be too complex to be fully understood
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by persons not immersed in the proéess on a day-to-day basis.

Law enforcement officers quickly point to statistics which indicate
that relatively few complaints are being made. They also cite bogus
complaints, many of which they feel are precipitated by "ruffled feel-
ings." Tulsa Police Chief Harry Stege believes that the issue of police
misconduct has been "grossly overstated."62 He cites that out of 20,000
physical arrests and 100,000 traffic tickets yearly and 500-800 daily
calls for general police services, the Tulsa Police Department received
only 300 complaints of police misconduct in a recent year. Don Holyfield
of Norman indicates that, under standards developed by Northwestern
University, commendations should run three-to-one to complaints. He is

quick to add that in his department the ratio is six-to-one.

Other defenses by the po]iée reinforce the "cop judging cop" phil-
osophy. One of these is the assertion that internal review discipline
is stronger than the punishment meted out by citizen review boards.
This conflict of police professionalism vs citizen emotionalism is

outlined by Charles Owen of the Fraternal Order of Police:

The major crying, for several years, has been,
'Well, let's let civilians review the police.
Let's let them review complaints.' OK. Now,
on the top, that looks very good, but histori-
cally, and it ean be proven, where a citizen re-
view board, working on complaints of policemen,
are less striet on the occupation that we our-
selves are. The reason being, is that when a
complaint comes out, and you're there as a cit-
izen, and you sit there, and you say, 'Well,
the officer overracted.' And then you hear

e
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both sides of the story, you say, 'Hey, wait a
minute. That's what any human being would have
done. I would have done that. That's not bad.
That officer wasn't wrong.' OK, so a civilian
review board cuts him loose. The police depart-
ment, on the other hand, looks at it in a different
way. We know how we've trained that man. We've
trained him in rvestraint. We've trained him in
this. Has he violated his training? Is it not
right? We look at it stronger. We penalize our-
selves, because we know what we're taught to do.
And therefore, we're geing to be harder than a
civilian complaint and review board will be.

Police officers also feel that citizens would be outraged if they
sat in review of incidents. They feel the citizen should be protected
from the harsh realities of the “war zone." The perception is that the
"real life" out there should be examined by the experienced, somewhat
hardened professional and is not for the weak-stomached or faint-
at-heart. Law enforcement officials fear, as in the words of David
Breed, that a "police response that is deemed perfectly appropriate by
the professional officer might be viewed as inappropriate to the out-
sider." They also fear the negative effect that the perceptions of the

Wl

outsider regarding legitimate bdﬁice activities would have on police-

.citizen relations.

Another factor of law enforcement opposition to citizen review
boards is that the composition of the boards would be determined by
political factors. This is stressed by Manfred Kaulaity, Communi ty
Liaison for the Intertribal Rights Committee of Anadarko. Kaulaity's

concern is that individuals might use;ﬁhe position on a review board te
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further their political aspirations. Law enforcement officials share
his concern. Mike Turpen, while feeling “"real strong about checks and
balances," is nevertheless concerned that the review board could be made
up of "self-righteous do-gooders." Sam Chapman goes further and calls

the citizen review concept, "maxi-politics and mini-action."

The following statements by law enforcement officials summarize the
above-stated concerns and the perceptions of police concerning the issue

of citizen review boards:

Citigen review boards are not the answer.
-~Chief Harry Stege of Tulsa

I'm not going to have a citizen veview board,
unless mandated by law, then we'll deql with
7t.

~--Chief Tom Heggy of Oklahoma City

I flatly reject the notion of eitizen, that

i8, external review of police. I think it's

window-dressing and symbolic. ;

~-Professor Sum Chapman, University of Okla-
homa Department of Political Seience

I don't think there's any place in this business
for citizen review boards. As long as a depart-
ment can demonstrate that they 're doing a good
Job, fine. If not, firve the chief and get some-
body else.

-~Chief Don Holyfield of Norman

The idea is ridiculous. Similar interventions
have been attempted in the past, and have not
worked in any city because the eommunity cannot
agree on what it is they want.

~~Chief Tom Heggy, Oklahoma City
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We oppose them. We don't like them, because

we know that they are not going to service

the public in the end.

~-Charles Owen, Cklahoma President, Fraternal
Order of Police #

Additionally, some citizens oppose citizen review boards, as

evidenced by the following comment, reported in the Oklahoma City Times,

which was made before the Oklahoma City Council during the deliberation
as to whether the Oklahoma City Human Rights Commission should investi-
gate police misconduct: "The boards were conceived by leftists, com-
munists, and others to disrupt police. If you allow this, you should

take their (police) guns and red Tights off the cars, t0o."63

Given the sort of oppositfon voiced above from law enforcement
officials and others, it is not surprising that the success rate of
citizen review boards in this country is not high. One major additional
reason for their lack of success is that they have largely been pro-
grammed to fail. Often the enabling ordinaﬁces do not provide these
bodies with broad enough powers to do an effective job. Funding for

'staff and independent investigators is lacking, and support from the

legislative body, the personnel function, and civil service is minimal.

Further, citizen review boards are perceived as disrupting the
established organizational and managerial functions, or "the chain of
command," a factor which renders impotent the administrator responsible

for internal diSéip]inary action. The police chief under such a system
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in effect becomés a supervisor instead of an administrator, a foreman
instead of a boss. Finally, the function of thekcitizen review board as
a "super investigative agency" is already being performed by existing
bodies, including the FBI, the 0SBI, federal and state grand juries,

District Attorneys, and police Internal Affairs.

The issue of citizen review boards, then, seems to have reached an
impasse between the two conflicting goals of the accountability desired

by citizens and the confidentiality and administrative control desired

by law enforcement personnel. This dichotomy is manifested by an "either-

or" mentality on the part of most observers, who fail to explore the
"middle ground" between the two extremes. Rather than the actual
structure of the grievance procedure, the crux of the issue that divides
citizens and police is the credibility of the structure. A considera-
tion of the issue of credibility might generate "middle ground" proposals
that could provide a satisfactory resolution to the impasse that exists

between law enforcement personnel and citizens.

Joseph D. McNamara, Chief of the San Jose Police Department, dis-
cusses the importance of credibility to the review process and to in-

cidents that may require review:

One of the striking finds that I've experienced
is that the more open and the more credibility
the police complaint system has, the fewer com-
plaints that come in from minority citizens and
the less likelihood there is that the minority
citizen will misperceive or resist the police
of ficer's authority. 64

o

Y.



O S

- 9 2- o i - 9 3 -
K\\ | ! W
v ; i 1
community and the police, a vehicle need§ to be in place to continue

The importance of cooperation between police and the citizens they serve

‘\:J' /

and protect is crucial in attempts to deter crime and preserve individual reasonable communication between parties Vhou]d a conflict occur.
it

Amitai Schwartz of the ACLU recommends thgﬁ communities:

/ "’
-« «attempt to work through a dbigberative pro-
cess, a process of give and take; that is ne-
gotiate with the department, not as a matter of
pinpointing blame or assigning fault for past
experiences, but as a process of trying to deal
with the future and trying to deal with pros-

pective policies. 67

rights. Further, as is pointed out in Time magazine, the appeal of

community cooperation is potentially widespread: "Ideologically, the

beauty of community cooperation is that it satisfies the old liberal

urges for community service while answering the new conservative cry to

g 7 et

get mad as hell and not take this anymore."65

One of the major problems in community cooperation is the creation L .
i Although citizen review boards have largely been unsuccessful for.a

of dialogue and interaction between the community and the police. Such . . ) ]
myriad of reasons, meaningful, continuous dialogue between police agencies

efforts are historically hampered by the fact that we live in a crisis- ; .y . ,
| and citizen advisory committees have had marked success in minimizing
y P

motivated society. Citizens rarely attempt to make input?and demand oo . L. ]
\£51ct1on and creating a realistic climate of cooperation. Community

accountability until an emotion-charged incident occu#s that is suffi- | . . . )
relations committees in the city of St. Louis, for example, have been

cient to create public outrage. Howard P. Carrington; Community Rela- . . . .
functioning effectively since 1960. Victor G. Strecher, Dean, Institute

tions Service, U.S. Department of Justice, addresses this aspect and its . . :
: ; ~ of Contemporary Corrections and Behavioral Sciences, lauds the phil-

effect on the tenor of po]ice-community relations: . . . )
§ osophy and pragmatic application of the St. Louis model:

-« «commendable change has resulted from dialogue ey ‘ o . .
and negotiation between police and community ' + - qwe need citizen input into policy and procedure.
leadership. Unfortunately, in many communities : ‘ I%Encomm@nttq relations committees of the various
negotiation is not successful because it occurs ; police districts of St. Louis have a very long

; history now. The citizens do go there. They do

in an atmosphere of acrimony. The community be- i . ; - S
comes aroused and seeks change only in the wake ; go there to interact with the police officials.

“\\

of a tragic incident, and that sharp edge of con-
eern quickly erodes. At the same time, police
agencies; like all institutions, tend to defend
and justify their actions and policies most vi-
gorously when under attack. Efforts to arrive
at reasonable solutions rarely prosper in such

a climate. 66 '

To offset the creation of adversary relationships between the

O st
I

It's not the tea and cookies meetings between
the chief and one or two committee leaders where :
it's impossible to bring it down to the operational
level. What they do at those meetings is talk
about what's happening in that district with those
police officers and those people, and that is a
& fferent kind of exchange. 68
. ! t kN
The use of citizen advisory committees should attempt to include




the general public in the process of formulating police ﬁolicy. For
example, a recent amendment to the San Francisco City Charter estab-
Tished a public hearing process for the changing of written police

policy guidelines or regulations. Public notice is required and the
hearings solicit wfitten or oral input into the process of policy promul-
gation. This aids in establishing credibility in the police functions

and makes the community feel a part of the process. Additional factors

to be considered in the creation of advisory committees and their accom-
panying credibility are discussed by Wesiey Pomeroy of the Drug Enforce-

ment Administration:

.« canother requirvement in setting up citizen ad-
visory panels or using them is that they are
chosen by communities, that they truly represent
the people who do represent the people for whom
they 're speaking, and they should be close enough
to them to be accountable to them. Another very
important eriterion, and one that's almost uni-
versally ignored, is that once an advisory panel
is set up, that the police administrator pay some
attention to them in real waye. They are too
often seen as defusing kinds of mechanisms, and
they do function that way; but they should have
something to say about how police services are
delivered to them in their communities. They
should really have something to say about how

a police department is run. 69

Several QOklahoma citizens also decried the crisis-based nature of
the interaction between the community aﬁd the poiice and called for the
establishment of such bodies to negotiate responsibly with law enforce-

ment administrators to, in the words of Lanny Endicbtt, "prevent fires."

Endicott, Chair of the Tulsa Human Rights Commission, proposes that a

g
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responsible, officially recognized group serve as a liaison with the
policé department for the purpose of impacting favorably upon such
policy issues as the use of force, the firing of warning shots, the
police response to a riot, ﬁfaining,'weaponry, selective enforcement,
and even the policies regarding the number of officers in a vehicle at

night or the sending of backup units.

Such a function, many argue, has the effect of supporting the
police and eliminating the counter-productive practice of bringing the -
police into the community only during the uproar that inevitably follows
a crisis. Endicott observes that in most Jurisdictions there is at pre-
sent "no pro-active forethought into bringing about planning to prevent
problems...The attitude seems to be 'Let's wait and see what happens
this summer.'" While the names proposed for such an organization in-
clude "community response group," "community support group," "citizen
control board," "community relations Qroup" and "citizen liaison board,"
all proposals, citing a successful precedent in Oregon, recognize the
need for c%tizens to work with law enforcement officials on policy
matters as "crucial" with regard to the entire arena of police-citizen
relations.

Further, most citizen respo%dents, while féeling strongly about the
above proposals, concede the historical ineffectiveness of "citizen

review boards" and their after-the-fact function of citizen investiga- °
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tion of police misconduct. Opio Toure, for example, while arguing for
an elected citizen body to control the police in a relationship similar
to that of a school board and a school district, nevertheless argues
that the police "must have the freedom to jnvestigate their own of-
ficers, even if they haven't received a comp]aint." What most citizens
desire, however, is some participation in that process, if only to_make
it more accessible to the public ahd thereby allay the concerns of the
community. David Breed, for example, proposes that to ensure greater
credibility a dual investigation be conducted, in which the citizen
body, having access to the same evidence as Internal Affairs, reaches an
independent judgment. Breed also advocates that in order to give "at
least the'appearance of greater justice," an "outside" attorney prosecute
serious cases of police misconduct.

One method that might heighteniiﬁe credibility of the criminal
prosecution avenue of redress for aggrieved Oklahoma citizens would
include the state Attorney General and the Oklahoma State Bureau of
_Investigation.in a more-pro-active involvement in the adjudication of

= :
serious po]iceﬁ%}SCOnduct cases. This would undoubtedly increase citi-
i :

zen confidence/that an "outside" entity has evaluated a local infrac-

tion. Patrick Murphy, President of the Police Foundation, stresses the

importance of credible review:

y

Finally, there should be credible, high~level re-

view concerning serious misconduct cases by police

personnel. Now, whether this high-level review is
. internal or external, it should always be "eredible;

Vi
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that is to say, it should be above sustainable at-

tac@ by a ciqilian complaint review board, a mayor,

a eity council, a distriet attorney, a federal govern-

Zzgza?gigcy, a human rights commission, or the news

The Oklahoma Human Rights Commission is of the opinion that the
above suggested role of credible, high-level review and prosecution of
serious cases of police misconduct should be placed at the highest
possible level in the state. It would be preferable to use existing and
proven vehicles to fulfill this role. Therefore, it is fecommended that
the office of the Attorney General and the OSBI meet this need. '
The concerns of citizens regarding accountebility might be ad-

dressed by adopting the police managerial phi]osophy of accountability
at every level. This would include, in theory, méking all levels of
po}ftica] subdivisions more sensitive to their accountability %or the
acﬁﬁvjties of subordinate functions in police service delivery and their
liability for serious malfunctions in tﬁe system. This could be achieved,
in practice, by statutorily requiring political subdivisions to indemnify
the police officer. This has a two-fold effect. It creates ]iabi}ity'
for the repercussions of police misconduct at every level. Moreover, it
enhances the vigbility of a citizen's use of civil litigation to achieve
more than“token remuneration for grievous wrongs committed against them
by the law enforcement representatives of a political subdivision.

£

ACLU Attorney Schwartz describes how indemnification would work and
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the beneficial effects of accountabi]ity at all levels:

... first to require that the employing agency--that

ig the city or county or State--indemmify the police
officer in the event that the officer is sued and

the vietim wins. In many States if an officer is sued
by an individual and loses the lawsuit, he or she pays
out of their own pocket. That means that in many
cases, even if the individual does win, they never
recover any money because the officer doesn't have

the money to pay. Many States have gone over to a
system of assuming the responsibility for paying

out those money damages by requiring that the agency
itself represent the police officer or defendant and,
secondly, that the agency itself pays. That also has
the benefit of ensuring that the local agencies don't—
Just leave it up to the individual to make decisions
which may or may not get him in trouble or get him
susd, but to take prophylactic measures which pre-
vent as much as possible the agencies from having

to pay out money damages when people sue. 71

Collective legal l1iability thus enhances administrative respon-
sibility for and control over internal practices. Attorney Curry First
discusses the removal of absolute immunity and the implications of
qualified immunity for municipalities as a result of the U.S. Supreme

Court decision in Monell:

Once we start suing not only the individual officer
but also their employer, the city, you are going to
wake up the city attorney...We are going to wake up
the city trecsurer who is going to cut a check if the
case ig lost. JYou are going to wake up the mayor.
You are going to wake up the police chief and top man-
agement officials, and you are going to wake up the
eommon council. So the whole idea of bringing the
eities into the cases 18 to bring these other institu-
tions around to the problem of police brutality, to
think about it, and, most important, to start taking
actions to stop it. 72
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Statutory indemnification by the Oklahoma Legislature would achieve
the above results and more. It would ease the resentment of officers
toward the community, help to mend thﬁ”“Us vs Them" mind set, reduce the
dependence by the officer on solely éhe support of his/her fellow officers
and union, provide legal services for accused officers and stress com-
munity support of his/her role in the community. This, in effect, would
say to the officer, "We're expecting a great deal of you. We'll train
you. We'll give you guidance. If you are accused of wrongdoing for
serving us in good faith, we'll stand behind you. You are our community's
finest." It is also consistent with the burgeoning movement in this
country, which, as described by Leonara.Benton, is "the whole citizen
participation movement, the idea that‘a citizen should have a right to
be more intimately involved in government,' (the concept of) public
accountability," a philosophy which underlies much of the thrust of this

report.
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STRESS

In 1975, the National Institute of Occupational Safety and Health
held a conference in Cincinnati, Ohio, which éxamined the problem of
police stress, the causes of stress in law enforcement work, the con-
sequences of that stress and what the remedies might be. Since that
time, theke has been increasing attention paid nationwide to§§he«psy-
chological factors affecting police work, and the problem haslkpawned a

quarterly journal, Police Stress.

0
Dr. Terry Eisenberg, a consultant psychologist and former police

officer, addresses the effects of psychological ét}ggs on law enforce-

ment personnel:

Many agencies today are involved in looking at
programs that are designed to ameliorate the
consequences of stress. There is a great variety
of consequences of stress, which range anywhere
from inereases, for example, in disability re-
tirements, which has beecome a very great problem
of law enforcement, to excessive citizen complaints,
to various psychological and emotional problems
that police officers encounter, whether they mani-
fest themselves in alcoholism or divorce or hyper-
aggressive street behavior or whatever the case
may be. 73

The sources of stress that impact upon police officers are numercus
and varied. Dr. Martin Reiser, Director of Behavioral Science Services

for the Los 4nge1es Police Department, has érouped these stresses in the

categories of frustration with the criminal justice system, role-related
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stress, developmental stress, organizational stress, and marital or

family stress.

The stress emanating from the criminal justice system, as described
by Dr. Reiser, is closely paralleled by the views of police respondents
and by the participants in the Southwest Center for Human Relations
workshop for Oklahoma City patrol officers. (see Appendix D) Dr..

Reiser cites police perceptioné of court decisions (Miranda); delays

when called upon to testify; pejorative attitudes of court officers, who
sometimes make police feel as though they themselves are on trial; the
"revolving door" justice system that returns offenders to the streets;
and "the predominance of concern for offenders' rights in today's criminal
justice system over the rights of victims in our society..,“74;

Role~related stress certainly includes the very real danger of
physical injury, but perhaps even more is the likelihood of "ego-injury
on the street." Dr. Reiser discusses the effect of thiston the police
officer:

He deals with many people who are provocative and

hostile merely because he is a police officer. He

tends to be immersed in a particular aspect of society
. Which contains and exhibite violence, brutality, and

gore, and he is in danger of generalizing from that
to viewing soctiety that way as a whole. 75

Police officers also have developmental stress that affects both

their performance and citizen perceptions of their behavior. Dr. Reiser

elaborates: “
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During the first 5 or 6 years on the job, very
eommonly they go through what I eall the Joln
Wayne syndrome, which involves agqresgive and
so-called badge-heavy behavior which in fact
serves a survival function for the young.ofL
ficer, enables him to survive those eritical
early years when he feels vuZneraqu, w@en he's
not yet competent and professional in his role;
and yet to the outside observer, these behaviors
are all negative and need to be controlled. 76

In previous sections of this report, attention was given to the
isolation of the police officer from the community, the support-group
concept that is the bulwark of the police union movement, and the "Us vs
Them" philosophy that feeds on the pressure to conform to accepted peer
group behavior. The peer pressures are sizeable in a quasi-military

organization that, until very recently, has largely been a "White Male

Club." These acculturation factors and the fraternal acceptance rituals

are described by Reiser:

To be one of the boys, to be accepted, and to be well
thought of are all important kinds of variables to
young police officers. The haZZmarks.qf maleness

in young police officers for a long time have been
behaviors related to hard drinking, sexual activities,
and the use of muscles as indices of demonstrating
adequacy. Proving oneself in this sense, ?hen, leads
to a variety of liability-prone behaviors in enecounters
with citizens and suspects alike. 77

In addition to the stress resulting from peer pressure, the very

nature of the police organization is stressful. The hours worked are

indicative of the 24-hour responsibility to the public. The organizational

structure is one of conflict. In previous sections, mention was made of

the tension and pressures associated with the interaction of personnel

o~
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and their union and the police administration or‘management. This is
exacerbated by the conflict between the traditional quasi-military
structure of police departments and the recent application of advanced
management techniques, such as management-by-objectives and éroup

participation.

Marital and family stresses also contribute to the "burden of the

badge" on the street. Oklahoma Monthly points out that police have

twice the divorce rate of the general pub]ic.78 Factors that contribute
to the marital problems of police center around the number of hours
worked, placing the job before family, and the extension of the "male
club" concept to the excluding of spouses from social or organizational

activities.

Seve?a] comments by Oklahoma respondents touched upon the issues
mentioned above. Moreover, an additional ménifestation of the problem
of stress, that of the macho image of police officers, was discussed by
many. Police officers whose response to occupational stress is an
exaggeration of that macho image are described by Mike Turpen as being
"geared weird with a big badge and a heavy gun." Guthrie respondents
Phy1lis Brown and Evelyn Nephew are even more criticq]., Brown states
that during her employment with the Guthrie Police Department, “paranoia
was running rampant. It was the macho thing to be paranoid." Nephew
describes the officers® dangerous response to the problem of stress in
the following caustic comment: "They shoot. Théy'vefgot stress. They

go out and find somebody and shoot"them. That takes the stress away.".




i
i
12 105
V - -
~-104- . ’ T
| |
me enough to get hurt and they b’re Zot payingk
boli i ho i ; killed. But the same token
Bob Fagan, a Tulsa police officer who is a recovered alcoholic, Z;ejfﬁggﬁeﬁia%ifykﬁﬁtepayin; meytodgohd?wn tZegg
i i i : ; d h some old boy that needs help. An
acknowledges the detrimental impact of the macho image, especially with Zzaffgugheugisimof the tzaining that I give them.
regard to the peer pressure to be "one of the boys" in the context of
the off-duty buddy sessions: V In the following, Fagan continues to describe the ambivalence of
' é | the machokimage and his preference for a self-image of compassion. Most
igdzzh;zéifgigg&ékﬁhg;?tigd§%a2283i22§iﬁu;ﬁagzgee f‘ | importantly, he implies that a healthy attitude for a police officer
iﬁoﬁhatW£4:ezgzzinng£;;€; aﬁ§?§§§s§0§§wﬁoﬁsirsa‘ j might be the appropriate application of that tough-compassionate spectrum,
quarts of gin and talk about how absolutely neat - ? : depending most critically upon the nature of. the situation at hand:

it was to pull one over on somebody and how you 're
only a 'Good Joe’ if you can do that and keep

your mouth shut. 4s far as being perceived as a macho individual,

I probobly am. I really don't like that too
much. I would much rather be thought of as fair -
and compassionate and helpful than any of that
other stuff...But when the situation arises that
I need to be tough, I can still be tough. But
you see that doesn't have anything to do with

- an image anymore, that has to do with me. Be- ‘
cause I had rather be compassionate and helpful, e
you know, the Boy Seout creed, clean, courteous, ¢
kind, all that stuff...I'd rather be that because
that's just how I'd rather perceive },,myfzel i hA’nd

: , Wit
other officers, he suggests, however, that the macho image should be ' ’ ihzezzdt;uzi iﬁg? ﬁﬁti”tiaioﬁgﬁiiidgoihan I ever
did with 'I'm a tough son of a biteh, and you

! i ' better know it, slick.'

But while Fagan concedes that the perpetuation of the rigid macho
image "can be absolutely fatal to you," he also emphasizes its necesﬁity
in police Q%rk: "That macho imagéz moreso than your gun or your nig&tstick
or your flashlight, becomes a part of your survival kit." In the following

description of the influence he feels herhas had over the attitudes ofb

tempered by compassion, where appropriate:

I have influenced the attitudes Ofngzat of ’ ~ ] E . i i | tege:-affims Fagan's perspective in his .
them, especially over the last five yeavs, B Tulsa Police Chief Harry Stege g persp P
because I'wve trained all of them as they 've ) : ; ation that the department is filled with "Prima }

= come through the police academy. I train them ’ : retort against an accusati ' P ‘
on how to deal with people that have problems ; ‘ " Whi i ertainly need to be authoritative and in |
ltke alcoholism and drug abuse and things i Donnas." While officers ce y i
Like that. How to be compassionate rather [ control, situational flexibility is the hallmark of an effective police ]

than the old 44 shirt, size four hat and three-

foot nightstick approach. You know, there are ; . ] —— T remaf'ks: A .
people that have problems and they need help. officer, according to the following ;

That doesn't mean that you need to be hurt. " .
Hey, if the simplest wino in the world turns ' IR We certainly do have Prima Donnas. If they're not
on me with a knife, he's liable to need some : when we recruit them, we train them to be, because
 new choppers in the morning, cause I'll deck § “ ’ - : ~ !
him in d New York second. They 're not paying S ; - ‘ . { T
A, - o . ~
N i JLMM B —— -
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they have to be able to walk in and take command in
any situation and they have to be convinced that
what they 're doing at that particular instant in time
is the right thing to do, so they 've got to be Frima
Donnas. Now if they let their Prima Donna-ism out-
weigh their common sense, that's wrong. But common
sense in this situation may not be the right thing to
do in that situation. The guys who get themselves

in trouble, I think, are the ones who have one
approach to every problem. You can't do that.
got to be flexible. ‘

T

l/f
While it is thus strongly asserted that flexibility is the most

You 've

effective way to deal with police stress, it is also undeniably true

that the nature of police work creates problems which require help. As
Fagan describes, "Even the straightest shooter on the police department
is going to come under some kind of criticism and some kind of pressure

from those elements (of police Work). And it rattles you." In the

following description of the typical personality of his fellow officers,

‘Fagan feel$ that the need for some sort of help is universal:

Most of these guys are very quiet, strong types.
Most of these guys are John Waynes, and that's
the way they like it. And they really are.
They 're quiet, they're brave, they're tough,
they 'vre smart, they 're the cream of the crop.
They really are, most of them. And they de-
serve better than to have to live with all the
pressures that that kind of image demands.

Now I'm not saying that there aren't a lot of
them that will live up to it and live with it
and-handle it and all that. But I don't know
a one of them that doesn't suffer to some de-
gree. And many that suffer more than they
should have to, if they were only allowed by
themselves and by others to accept the fact
that they 're human, and that they have prob-
lems and that they need help, and that they
can get it and do something aboiit And

I think in the long run what you 're taZkzng

el
by £
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about is a better situation for everyone in-
volved, inot just the police.

Most respomﬁents agree with Fagan's observation that "anything that

creates tension is part of the problem" of police stress.

of the Oklahoma Fraternal Order of Police also agrees with the implication

in Fagan's above description that often the officer's self-perception,
N ) . /
the macho image, is the very thing that precludes the officer from
4

elther recogn1z1ng or addressing stress-related problems.

the need for some kind of release:

I Det me tell you what we've got to do first, and /

© particularly in Oklahoma. We've got to educate )
/' our policemen that it's not bad to go see some- /
body. Not everybody has a couch in their room. ;

" Just because you walk into the door and shut ]
it and it says counsellor or psychologist, doesn't
mean there's something wrong with you...Every- /

: body's got problems. We've got to educate our

/ people. We're having them understand now that
stress 18 move accepted, that for you to go
see somebody is not a problem. But still, it's;
not an accepted thing yet. ;

In exp]or1ng the subject of what programs are curr#ntly ava11ab]e,

Fagan admits that back when he had a prob]em, he erronvous]y assumed

wh11e 1nd1v1dua1

: /
officers were understanding and provided him assistance, programs in

that no one in the administration would be of -help.
Tulsa that relate snec1f1ca!]y to police officers are still sorely
needed, as Fagan states in the fo]lowwng remarks: ]

4ds far as (Jhat police officers need to :'do, and all =

that sort of something, there are a thpusand answers.

4ds far as what's available to police afficers here,

bt

-Charles Owen

Owen discusses
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now, in Tulsa--emphatically, zero, there's nothing.
Nothing that's geared and designed just for police
of ficers. Now they can participate in everything
else that's available to the general public, if
they can overcome that image problem. The fear is
that if you chink the armor, the armor goes...Fo-
lice officers have to come forth.

The -fact of the matter is that supervisors within the Tulsa Police
Department can order a police officer whose problems are affecting-

his/her job performance to seek psychiatric help with the city phy-

sician, or psychological help with alcohol, drug abuse or other counselors.

The 0k1ahoma City Police Department takes officers out of the field on
the adv1ce of a psychologist, encourages off1cer$ under stress to see a
psychologist voluntarily, conducts a class on stress in their in-service
training, makes it mandatory for an officer involved in a shooting to
see a psychologist, and employs a full-time chaplain. While it is
apparent that the problem of stress is beginning to be addressed, Fagan
feels that the need for "maintenance" is crucial:

We Just need some brzght aoncerned conscientious,

compassionate people in the right places with the

right ideas to turn things around...lf they want

quality people to hang in there and keep the

"Thin Blue Line" intact, they better start doing

some maintenance on it, they better start taking

care of it. Our average longevity here is two

years, and that's an improvement.

The whole issue of police stfess; therefore, is on the cutting edge

of contemporary public opinion in terms of both practice and theory.

Eric Géodwin, Tulsa Police-~Community Liaison Officer, reports that the

e
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Oklahoma Osteopathic Hospital is presently conducting a study onj the
subject, but the results will not be available for two years. In the
following statement, he relates the need for further research efforts in

this area:

There's been a lot of studies about excessive
force, there's been a lot of studies about
brutality. [There've been a whole lot of things
that are very visible to us that we know are
problems. But no one is working on any solutions,
or to avert potential problems such as stress and
“how to cope with it.

Another unique manifestation of police stress is culture shock, a
problem which is explored in the remainder of this section. Leonard
Benton alludes to the problem in his theory that the cross-cultural
interaction of‘aywhite police officer in a Black community is parti-

cularly difficult:

So I would expect that White officers that arve in
o Biack communztﬁes, that they would probably find
" themselves in a more stressful situation when uca
have, here you have a whole lot of-Blacks who
are gathered around in the situation and you're
the only White there, the only one there with a
gun; at least the only one authorized to have a
gun, but you don't know who else has a gun. So
I'm sure that it has an effect, you know, on the
stress level.

In the Human Relations section- of this report, attention was given
to the problems of cultural awareness and insensitivity to cultural
D

,pluralism. This included dialect, non-verbal communication and variables

in acceptabie or condoned behavior in differing cultural or ethnic
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communities. It has been established that there are "many communities
in town," and that there are numerous subcultures,-including a "police
occupational subculture," according to Victor Strecher, Dean of the

Institute of Contemporary Corrections and Behavioral Sciences, Sam

Houston State UniVersity.79

Dr. Strecher has specialized in the study of "culture shock" and
"culture fatigue." Much of this work has been to assist foreign service
officers in coping with the definable symptoms of culture shock. The
problems associated with police-minority community relations and those
of foreign service personnel are remarkably similar. The State Depart-

ment definition of culture shock is illustrative:

Culture shock is set in motion by the anxiety that
results from losing all one's familiar cues. These
cues include the thousand and one ways in which we
orient ourselves to the situations of daily life,
when to shake hands, what to say when we'meet people,
when and how much to tip, how to make purchases, when
to accept and when to refuse invitations, when to
take statements seriously and when not to. Cues to
behavzor, which may be words, gestures, facial ex-
presszons, ‘or customs, are acquired in the course

of growing up and are as much a part of our culture|
as the language we speak. All of us depend for our
peace of mind and our effieiency on hundreds of cues,
most of which we do not carry on a level of conseious
awareness. 80

Dr. Streche/ has identified four phases of culture shock. The
firs;%@g ca?%§/g "honeymoon period,” during which ﬁthere is 3~curiosity \

about a culture into which a person has been injected because of a working
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demand and some anxiety about it." The second phase is characterized by
several factors; among them the "growth of hostility, critical attitude,
blame for their personal problems upon the inhabitants of the different
culture, a seeking out of others who share these same feelings and
pressures..." The third phase is "an emergence from culture sheck into
an attitude of some superiority, some superciliousness about the cul-
ture...a change from bitterness, but still a condescension about it."

The fourth’is a "relative adjustment to 1t..."81

Strecher relates the phenomenon of culture shock to law enforcement

personnel in the following:

I%'s stressed that the problems which lead the po-

lice officer into culture shock are real and not
imagined. There is nothing quite so disruptive as

a set of experiences which challenge one's working
assumptions about the nature of the world and people
living in it, nor does the personal difficulty

caused by the initial cultural contact in the officer's
adjustment 1f he weathers the attack of culture shock. 82

The dilemma faced by the predominantly young, White police officers
when thrust into cultural settings that are alien to their experientiaf
foundations is one that requifes an inordinate amount of energy in order
to cope. The officer "must suppress’automatic evaluations and judgments,
supply new interpretations to seem;eegufamiliar behavior, and demand of

himself constant alterations in the style and content of his authority.

Whether this process is conscious or unconscious, successful or unsuccessful,

it consumes an enormous amount of energy, leaving ;pé individual decidedly

~and continually fatigued." This comprises the cu]ﬁination of occupational

,‘

/
‘5’

;

i
17
J
4
I
i
1
4
i
J
I




-112-

stress and cultural shock and is Tabelled by Dr. Sﬁ;,?ﬁer as "culture

fatigueﬁ"83

Culture fatigue is defined by Strecher as "the physical and emotional

exhaustion that almost invariably results from the infinite series of

i

minute édjustments required for long-term survival in a strange culture.
The absence of resources available to officers suffering from culture

shock is described by Dean Strecher:

In the average police department, symptoms of cul-
ture shock in young police officers appear to be
considered a coming of age, a first hard contact

with the realities of big-city polieing, a contact

in which the recruit is learning the proper way to
regard the behavior of poor people, Blacks, Hispanics,
transplanted rural people.

Emotional support from experienced associates often
comes from men who have also experienced culture
shock and have now progressed into permanent culture
fatigue. This support is less likely to sensitize the
recruit as is done in foreign relations work, where
they pay a lot of attention to this and guide them
through a resolution of this conflict, but rather
1t's intended to toughen him to the long-run pros-
pects of dealing with lower class behavior and to
erystalize this toughness in the young officer.

Thig creates a dilemma for the young officer, be-
cause...our feeling of professional adequacy de-
pends on how our colleaques evaluate us, not how
anybody . else evaluates us. 85

The real-1ife application of the theories about culture shock and
the disillusionment that accompanies occupational stress in street

patrol officers is well described in the following quote by Norman

Police Chief Don Holyfield. Note how c105e1y his analysis follows the

n84

)

R
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outline of Dr. Strecher's culture shock phases:

The first two or three years an officer spends in the
business is an interesting scenario. A guy gradu-
ates from the academy. He's proud of his accomplish-
ment in becoming a police officer. He has a lot of
pride and self-esteem.

He comes out of the academy and he's very appre-
hensive. He's put with a field officer for ten
weeks and must demonstrate about 500 arveas of
proficiency. And all of this is signed off and
placed in his personnel file.

Then hg goes out on the street. He's developed
a certain level of confidence. 'I can handle
this job.' Then we put him oif: by himself and
he's got the department operations manual and
the ordinance book, and that's all he has to
fall back on because he doesn't have any ex-
perience,

After six months, he beging to feel comfortable

in his role. Then he begins to encounter frustra-
tions. He's had a few court cases. He has seen

the system--that there's a helluva difference be-
tween theory and practice in the way the system
works. He's seen a few domestic situations where

a kid's been physically abused. He's seen a fatality
accident or two. He's seen.an awful lot of injustice.
He's been called a few names. He may have been spit
on. The lustre has worn off.

He begins to view this whole thing differently. He
begins to become a little bitter. He learms there
really ien't any justice out there. It all goes

down; the funnel, and at the bottom is the officer. =7

Gerngrally, after about three years, he'll say 'OK.
I'vd got a defined role. I do my job. I do it

the béet way I know how and what happens from there
I have no control over.' He either accepts that
or he gets out. Three years is kind of the magic
?ﬁm&igiame for a guy to really come to grips with
it all.

4
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It is thus apparent that the job of being a police officer in
contemporary society involves pressures that are unique in scope and
extraordinary in degree. On a recent "Donahue" show dealing with the
topic of police stress, Phyllis Benjamin, head of the Mutgg] Support
System for Law Enforcement Spouses, related the stark contrast experi-
enced by an officer in a typical sequence of incidents:

There's a lot of ambivalence in the job. So one
minute they 're rescuing a kid from under a truck
and the mother says, 'Isn't that wondbrful,.you
saved my kid.' The mext minute somebodq spits on
them, and saliva's dripping down his uniform. And
that's the stress that's on the job.

Tulsa Police Officer Bob Fagan perhaps best capsulizes the inherent
conflicts of the job in his characterization of the epitome of policedom
as "the abi]ify to stand, shaken, and shoot a moving target through
tears." His succinct proposal for dealing with pd]ice stress mirrors
the perspective of a growing number of concerned citizens and police: "I
Qbu]d say that there is definitely a need here for some kind of release.
We need help." The form such help would take is limited only by the
creativity and imagination generated by concerned municipalities and law

enforcement entities throughout the state. j

FAN
)

T s

During the final preparation of this report, it has come to the
attention of the Oklahoma Human Rights Commission that a serious threat
to the status of ﬁo]jce-citizen relations exists. By resolution, the

Legislature has temporaﬁi]y set aside the 300 hours of required trainiﬁg

Training Council, and has imposed an interim training requirement of 120
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POLICE TRAINING

‘established through administrative procedure by the Law Enforcement

hours. This represents an attempt on the part of the Oklahgmé Legislature

to set training hour requirements in lieu of administrative action by

the Training Council.

At present,‘H. B. 1131, a "house keeping" measure, has passed the

House as amended and should be voted on by the Senate by mid-May.: This

) :

bill would re-establish the training minimum of 300 hours.

Oklahoma requires fewer hours training than 6ther étates in the .
Southwest. Dan Johnson, Assistant Director of the Law Enforcement
Training Council, points out that Texas requires 340 hours, Kansas 400
hours, New Mexico 320 hours, Colorado 360 hours, and Arizona 480 hours.,

For contrast,'dohnson notes that Mississippi requires no hours of train-

hours of training for police officers. Training for police officers is

funded by a $2.00 fee assessment against all fines or bond forfeitures.

2}

Ll

‘ing, while the smallest state in the union, Rhode Island, mandates 640

¥
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fhese monies therefore preclude the use of revenues from the general

fund.

Johnson states that the cutback to 120 hours would have a serious
impact on the present 30-day training period by reducing it by one-
half. The following are the areas currently comprising the Law Enforce-
ment Training Council's curriculum for police officers. Asterisks
indicate those areas that would be retained in a 120 hour-regimen.

These four represent the areas of highest vicarious and civil liability.

*1. Criminal law
*2. Traffic
3. Patrol
4. Crime Scene
5. First Aid
*6. Arrest .

*7. Firearms )
8. General Information (ethics, human relations, etc.)

The 120-hour training model as a minimum for certification thereby
eliminates those training areas that Hﬁve had the greatest positive
impact on the relations between police and citizens. The 120-hour model
‘excludes training /n human relations, first aid, public ré]ations,

police ethics and crime scene investigation.

This reduction in minimum certification train&p@ was originally
supported by Don Rider, Executive Director of the Oklahoma Municipal
League. Rider indicates that while there is no official Oklahoma

Municipal League policy that supports the reduction in police training,
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the league traditionally has opposed legislation that»mandates without .
funding. Rider clarifies his position by stating that he is "interested
in 300 hours training spread over a two-year period. Once certified, a
‘police officer moves on to another town for more money. The two-year
program would alleviate the financial loss to the community." Rider is
also concerned about "the one or two cop town that is left without
protection while-police are in training." QHe indicates, without specifics,
that smali communjties in Southeastern and Northwestern Oklahoma have

expressed concerns over the training mandate.

Chief Norman Coffelt of Penca City serves as President of the
Oklahoma Police Chief's'AssociQtion. He and other chiefs have met with
Rider to share their views and concerns. »Coffeit feels strongly that
"it is impossible to adequately train an officer in 126 hours." He
states: "I don't care if it's a small town or one as large as ours
(Ponca City), the people need and are entitled to the same quality of
Taw enforcement personnel. Training is a cheap way of dealing wfth

possible Tiability."

The'question of municipal 1iability for police actions is discussed
o earlier in this report; howevér, minimum training is the crux of the

issue of liability. Chief Don Holyfield addresses this issue:

The reduction of the number of hours training o
for police officer eertification is dangerous.

It's a eivil rights suit going somewhere to

happen. I wouldn't put an officer on the street

in our ecommunity with that 1ittle preparation or
training.
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Phil Stanbeck, an-attorney with the Law Enforcement Training Council,
views this area of liability as "mushrooming." He states that muni-
cipalities would not be in a protected posture if substantial reductions

in training occurred.

B

Greg Shinert, Program Development Specialist with the Southwest

R

* Center for Human Relations Studies, comments on the poésible reduction

in the training of police officers:

Having done police-citizen relavions training
for 11 years, there is a need. This is very re-
grettable. Police departments are saying them-
selves that they need more of this training.
This will make the job of the officer on the
street even more difficult. In a training’
session conducted recently by the Southwest 0
Center for Human Relations Studies of 177 Okla-
homa City patrol officers, officers stated

they felt police needed more Human Relations
training in dealing with people and community
organizations. ¢

.

The Native American Center of Oklahoma City has also participated
in sensitivity training for police officers. Millie Giago, Executive
Director, states: "They don't have enough training now. There are §ome
things like how to deal with mental patients or i]coho]ics that they
“haven't begun to cover. We did 6 hours in the Academy and tha£ just )
skimmed the surface." “

The potential problems that accompany a reduction in miﬁ}mum stan-

dards for the training of police officers would, in the opinion of the

.

Eusecc
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Oklahoma Human Rights Commission, have a deleterious effect on the
status of police-citizen relations in the state. Every effort should be
made to upgrade the training of officers for the protection of both
police and citizens. The Oklahoma Human Rights Commission-urges the
maintenance of 300 hours minimum training for officers and a gradual
increase in the standards that govern certification. The L;w Enforce-
ment Trafning,Cqunci1 provides commendable training for officers and the
Council's continued cooperative efforts with cbmmunity groups, educa-
tional institutions, state agencies and interested parties will enhance |
the preparation of individuals for what is one of the most difficult

professions in our society.

TR

N
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RECOMMENDATIONS

-

The Oklahoma Human Rights Commission strongly urges the appropriate
state and community bodies to seriously consider the following recommen-

dations to protect the public welfare and to improve the status of

police-citizen relations:

1) That the Oklahoma Legislature amend the
“fleeing felon" statute, 21 0.S. 732 and
733, to include the Model Penal Code de-
finition of "forcible and atrocious" fel-
onies and restrict the use of deadly

“force accordingly;

2) That in the interim the Oklahoma Attorney
General examine the ambiguity of 21 0.S.
732 and 733 and render an opinion that
would, if in concurrence with the inter-
pretation stated in the body of this re~’
port, protect the public welfare and
serve as direction for state prosecutors
until such time as judicial review occurs;

3) That the Office of the Attorney General and
the Oklahoma State Bureau of Investigation

Y assume jurisdiction in the investigation

’ and prosecution of serious cases of pelice

7 misconduct;

. § 4) That the Oklahoma Legislature statutorily

! ' require and provide for the indemnifica-

? tion of police officers within every poli-
tical subdivision in the state;

5) That the Oklahoma Department of Mental
Health examine the problem of police
stress and formulate programs to assist
police officers and departments in deal-
ing effectively with this problem;

4

e, s, rniinios s i

6

)

7)

That Oklahoma communities seriously con-
sider the implementation of the recommen-
dations included in the Human Relations
Problems section of this report. More-
over, that ‘communities seriously evaluate
the_app11cabi]ity of implementing citizen
advisory groups to cooperate with police
in the formulation of community policy
and to participate in the administrative
process of reviewing complaints of po-
lice misconduct.

That the_Oglahoma Legislature mandate that
thg certification of police officers be main-
tained at a minimum of 300 training hours

and thgt_further efforts be made to upgrade
th1§ minimum to make it compatible with
regiojial and national standards.

P ——
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V. ﬁhat(is the policy %ocallv For the use of force (deadly force) by police officers?

AP PENDIX A o
QUESTIONNAIRE Sl . )
POL'ICE—CITIZEN RELA‘I‘IQNS PRDJECT 1981

o

5y

U . What are the ’ive problem areas in the £ield of PoliceiCitizen Relationsl

Prioritize these.

Discuss each. - o . . S : g

I1. What procedures now exist which enable cltizens to Seek redress of'grievances against
pollce officers? . . .

What are your perceptions ofﬁthis grievance procedure?

‘How could it be improved?

III. What do you think about citizen review boards in comparison to the Internal affazrs
review of cztizen complaints’ . ’ L -

" What do you think about the establishment of a statewzde hlerarchy of citizen
- review boards? ‘ .

. @
Is there automatic review in this situation?

. What is the standard . complement of weapons carrled by a police officer (e.g., f
LN nightstick blackjack, etec.)? ) . ‘

-

What is your opinion of the "fleeing felon statute" as it relates to the use of
deadly force? (vs. due process) : ' ;

are felonies fn -this

Given the fact that S ) , and
state, what is _your oplnion of the fleeing felon statute’

]

V. What - procedures do you have availab;e for police officers to deal with stress?

What procedures would you recommend?
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The derogatory matenal below
was  allegedly . handed around - the
Lawton .. - Pohce-,_ Station .77, It
is reprmted > here in order to
provide background mfonnahon for
the xelated story. 5 X 9
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.F.‘ ..{ ?‘.n‘.}-".’:." —u;\ !
The 1980-1981 “big' gam;h" Season
wﬂl be cancelled due to shortage of
big: ‘game “animals.s: The:; following
big- - game yanimals .will .. not. be
hunted:” _Deer;, Turkey, ‘Bear, “and,
wild Boar. However in the place | oE
big game animals, ‘there -will be a i
open season on “Porch Monkey ;
also knovm ‘in -SW Okla:ias, Negro,
Nigger, : Burrheads House" 'Apes,
Jungle Bunmes, and Saucerlxps e
i The season will be open:’ “from
May 30, 1980 through Apnl 8;..1981. .
This. season has no relation - to the
Porch r-Monkey breedmg season_
whxch 1s year’ round A

2% a\'\{‘ T RLd [
2 "’K ‘1. Bt

It wm Be Unlawful Tog. ot riati
1 Hunt in a party of :more. than
000 -—— r . .
2. Use more than 300 bloodhounds.
3.%Shoot - in - pubhc . establishments.”
Bullet ‘eould ncochet off their heads
and hit .white, persons. .:
4.: Shoot any Porch Monkey while in

a.:?a"

: "'.W:hat s’ allsabout

v belly, -or bar-b-que ribs. = %=
Tk M Traps may not wexght more: than
"t‘;

11 It shall be ‘unlawful- 1o

ifour CB antennaes,ybathroom,‘rugs
R in back wandow,.and dent inc the

2 -t.k
e 2 Ly
a,Cadnlac. st AR Sk ;Qva SRR : ...A.,.a.u.,..-

APPENDIX B
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‘IRAPPING REGULATIONS_ eyt
1. Traps must:not be thhm 20 feet
_of any watermelon patch.. i

2 Traps must not be’ bazted thh
coon, * watermelon, cheap wine, ‘sow

‘auto Zor other cspothght,, due to
shrining feeth of Porch -Monkey.
2. It ‘shall;be unlawful to call porch
monkey **with~-. songs V= such =T
uSwanee* River’,: -$Mammy's’ _’thﬂe
Baby Lives Shortn’ n Bread" y
othe_ soul train song. {LiTE
R L Y
HOW TO' “TELLZIF3 o
MONKEYS ARE IN AREA*% Ryt
| _Watermelm seeds and - rinds - on
ound: - -~ e o
12, Smell of coon in the air. -

3. Cadﬂlacs, .especially those w1th '

large . whitewall - “tires, . mud-~ ﬂaps,

i ~o.’x,~c.‘.;
e

fxshmg holes; T+ " e
5. Best huntmg is c!ose to maxlbox
around tbe fu'st of each month...- .

-
Bag Lxmxt~
season
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- APPENDIX ¢

UKLAHDMA DISTRICT ATTORNEYS ASSGCIATION

(405) 521.2348
312 N.E. 28TH STREET SUITE 108  OKLAHOMA ClTY. OKLA. 73105

"T0 SECURE THE BLESSINGS OF LIBERTY"

Our Constitution and Bill of Rights were written by the most eminent of
our forefathers long ago and it has taken almost 200 years for the pendulum
to reach its present position; Has it swung too far in one direction?

Survey after survey confirms that Americans feel unsafe in their homes, in
the streets, in their businesses, and in their schools; Yet the courts,
instead of handcuffing the lawless, persist in handcuffing the law enforcers.
Don't the vietims have any right or guarantee of protection???

Lo 4

D

THE VICTIM-WITNESS BILL OF RIGHTS

8

I. A CRIMINAL SHOULD NOT PROFIT BY HIS ACTS

Vlctlms should have the right to expect that crlmlnals not proflt from
their criminal acts. If misdeeds become the subject of books, movies,
interviews, etec., any profits gained from these should be subject to recovery

by the victim or thé State. Profits from "In Cold Blood'"..'"The Executioner's
Song"...etc., have been enoxrmous. Nobody wants to read the story of.the
victim's family...it isn't glamourous enough. Everyone wants to know how
the boy became the man murderer, but nobody wants to know how the woman
became the rape victim. RECOMMENDED LEGISLATTON: Any profits made by a
convicted criminal from such action be placed by the Department of Correctioris
in an escrow account for, the victim or victim's family to recover in civil
Jaw suits and the remainder Torfeited to the Victim Compensation Fund.

II. THE VICTIM'S RIGHT TO BE INFORMED. ) o )

The victim should be advised of any and all progress. After all, it
was his life, his property, his family, that was ruined, destroyed, stolen
or threatened. RECOMMENDED LEGISLATION:. Statute requiring Parxrole Board
to notify victims when their case is going to be reviewed, giving them
an opportunity to appear and be heard, and at the very least be notified
when the criminal is in fact being released from incarceration.

ra

III. SPEEDY TRIAL.

The right of the law-abiding citizen to have the defendant brought to
trial quickly... a speedy trial and a quick judgment. The defense offers
rhetoric about this right claimed by the defendant, but seldom does he mean
it or want it. Time is his best defense. Therefore the citizen victim
should also have the right to demand an immediate hearlng and a quick
disposition of his case?® RECOMMENDED LEGISLATION: Speedy Trial Act.

1




V. SPEED¥ APPELLATE REVIEW.

Why must the victim or his family wait for years to hear the answer to
a criminal's appeals??? How many courts should get to review the decision of
twelve human souls who made a very difficult but necessary decision? How
many appeals did the criminal's victim get to avoid death??? RECOMMENDED
LEGISLATION: Increase in number of judges on Court of Criminal Appeals so
that there will be no backlog of cases, . :

V. VICTIM COMPENSATION.

Victims have the right to be compensated for all losses suffered at the
hands of the lawless. Their medical bills should be taken care of, and their
property losses recouped.
resulting from crime, they should receive remuneration for those sufferings.
There are horrors for which no payment would ever be enough, but the effort
should be made to establish programs to guarantee that the system will do at
least as much for the victim as it does for an inmate incarcerated for an
offense, RECOMMENDED LEGISLATION: Victim:- Compensation Fund.

VI. VICTIM-WITNESS COORDINATOR.

A Victim-Witness Coordinator will assure that victims and witnesses will
have these rights: The right to be kept informed of the progress of their
case;
order to save them an unnecessary trip to court;
all available social services and financial help; The right to be informed of
the procedure to follow to receive witness fees; The right to have property
recovered by police quickly returned; The right to babsafe from being fired
as a result of appearing in court; and the family'meﬁ ers of all homicide
victims shall be afforded all of the above rights. RECOMMENDED LEGISLATION:
Adequate funding for every District Attormey's office.to provide for a
Victim-Witness Coordinator.

The right to be informed of

~VII. VICTIM-WITNESS PROTECTION.

Victims and their .families often have to live entire lives scarred with

- the trauma of rape or murder. The terrifying face of the criminal will loom
forever in their consciousness...the experience will remain vivid in their
memory long after the last appeal has been exhausted. And yet, the victim
must .fear something else..retaliation. Becalise he participates in the

system by way of testifying before a court of law, by ecoming a witness, he
must forever live with the fact that the criminal will be set free to prey
upon him or his family again. Recgntly, for example, three rape victims were
murdered in Kansas City before the defendants had been brought to trial.
RECOMMENDED LEGISLATION:

If they suffer. phy8ical, mental or economic problems

The right to be notified that a court proceeding will be cancelled, in -

Stronger statutes that will provide stiffer penalties

for those criminals who commit crimes against witnesses..laws that can be used

swirtly and effectively in order to‘afford our witnesses greater protection.

When will we realize that the most important cog in the criminal justice
machinery is the victim and witness??? Unless we work to change the system
so that it will perform positively for the victims, we can't expect them to
cooperate much longer, For far too long the victim has been a lightweight
on the scales of justice and we must change our, system by making the wvictim
the final wordil! ~ - - . i;? ‘ .
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APPENDIX D

PROBLEMS IN POLICE COMMUNITY RELATIONS, AS REVEALED IN EVALUATIONS'

FROM 93 PATROL OFFICERS IN 3 PCR TRAINING SESSIONS, OKC POLICE DEPART-
MENT, OCTOBER 8-15-22,1980, and/or in SMALL GROUP DISCUSSION WORKSHOPS—--
FOR WHICH OFFICERS ARE‘SEEK;NG ANSWERS, SOLUTIONS, or "HOW~TO'SJ in
RESPONDINGf WHICH CAN ENHANCE EFFECTIVENESS OF PCR ON THE STREET.

Patrol & Traffic Officers often encouhter‘a'negatiﬁe attitude and/or
behavior on first contact with citizens.

2

—~How can Police Officer change this to a positive attitude or behavionr
so he can do his job,' but still enhance good PCRZ2

Patrol and Traffic Officers regularly receive bad media coverage
(press & TV),.no matter how good a job they are doing. - Media seldom

present's the Officer's side of the story, or explain why Officers have

to do what they d». BAnd, media get in the way, destroy evidence, hinder

Officers in performance of their duty. : . ) ‘

-How can Police.Officers get:the media to presen£ a fairerfpicture, T
- listen to the Officer's side, and not distort Police "image"? o

—How can Police Officer gain cooperation of media, so that they do not
-'destroy evidence, get’'in the way of an investigation, arrest? - -
Patrol and Traffic Officers often have difficulty with AMCARE. They
respond to a call too slowly, ‘'get officious on scene of accident, try to
be doctors, destroy evidence, and often take people to hospital who are -
dead-oxr do not nead to go to hospital. : - '

* -How do Police Officers obtain the cooperation of AMCARE attendants,.
respond more quickly, be less officious at scene, listen to opinions
and requests of Officers, preserve eviderice, and not take people to
hospital who ‘do not need to go? L

In working with Community Agencies, espécially on %:.+ 4 pm~— i =
Patrol and Traffic Officers often can't get ayresponse 6§t.g;ma5hlftsf
Community Agency. They are closed, and have no emergency lines"hot lines
Often, the agency can't help an Officer, or gives them a xun-around
referrals to referrals to referrals-~all who can't help. '

-How can Police Officers gain greater cooperation and assist
Comnunity Agencies they go encounter or gse? "Hot 1ines%S§§n§§gf§Sm

- and a hip pocket card with emergency numbers, services offered, and
~any conditions they would prevent the agency from quickly assisting
an Officer? . ‘ .o
Patrol and Traffic Officers perceive the general community, and certain
specific parts of the community (sp., in high crime Distxricts) do not
understand or appreciate the limited role and function of Police Officers
do not want to cooperate, and do not respect job Officers are doing.

-HOWmcaq.Patrol and Traffic Officers help to improve the "image® of .
the police, do.good PR, get citizens to understand and value the limit
role and function of the.police, cooperate with the police, and respec

- .

the "job -Police Officers are swoxrn to do?

i



6. Patrol and Traffic Officers perceive their Command structure not valuing
or rewaxding Officers for doing cood PR or Police Community Relations.
Officers .are commended, promoted, and praised for numbers on Activity
Reports (arrests, traffic tickets written, incidents irvestigated, problem
resolved.) If Officers actually do good PCR, and numbers on Activity
Reports.go down as a result, Officers can actually be penalized, or not
given promotions. : , ‘

—~How can Patrol and Traffic Officers get Command to listen to Officers
— reward them for good PCR, have PCR activities count on Report?

7. Patrol and Traffic Officers would like the opportunity to meet with
‘Neighborhood Associations, community organizations in their Districts,
and engage in l-on-l relationships .on duty--and be encouraged to do so.,
and rewarded for doing so. R ' '

-How can Police Officers be offered the opportunity to engage in l-on=l
relationships, or even dialoguing with Neighborhood Organizations and
community agencies in their Districts, while on duty——and receive
commendations for same? cs

8. Patrol and Traffic Officéers in PCR training would like the opportunity
to dialogue with media and/or community people ip the Training Session.
-How can this be arranged and managed, to be productive, ard not just a
fbitch“,session~~or community people chewing out the Officers?.

9.- Patrol and Traffic Officers sometimes experience their greatest problems
in working with JOHN Q. PUBLIC, the average citizen, the middle class—-
or even the upper class.

' ~How do Police Officers initiate dialogue and positive PCR with this
class, whether in a l-on-1 “situation, or in groups? '

10. Patrol and Traffic Officers on duty seldom have.time to establish good
l-on-1 relationships, or to engage in positive PCR or FR. They are
expected by the Command to do too many things gn duty, to answer too
many calls, to cover too large a territory, and not to waste time &
effort dealing with citizens, doing PR, or trying PCR The System neithe
permits nor encourages PCR. : ' : -

-How _does a Police Officer find the time,
motivation , and how is he rewarded for establishing good l-on-1
relationships, doing positive PCR? . WHAT IS THERE IN IT FOR HIM?

- _ where does he obtain ,

"

“11. Patrol and Traffic Officers are very frustrated by the Command, by their
_Supervisors, and by citizens on the street. They have no way to relieve
stheir frustration, handle the stress and tension, yet are expected to be
"super-human, always cool,.calm and collected, always in control of the
'situation, and always achieve positive results. ’ )

~How can Police Officers be helped in handling frustration,. stress,
tension, the need to always be in control? How can Officexrs convince
Command and citizens they are "human"? ‘

12, Some Patxol and Traffic Officers perceive the major responsibility for
positive PCR (& PR) reésts with Command and Supervisors, that they do not
have this responsibility, and should not be held accountable for: enhanciz
good PCR. _The Command should be exposed to PCR Training sessions.’

~How to help Police Cofficers and Command understand that good PCR is a
shared responsibility, and that each Officer & Department is accountab:

Fe
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13. Some Patrol and Traffic Officers do not perceive that thefe is 'a value
for them.to engage in PCR, that their jobs are made any easier if they
and do not know of any "success stories" wherein positive PCR has . -
significantly improved policing, or helped any Officer.

—How can Police Officers be convinced of the ‘wvalue of good PCR (good !}
that their jobs will be made easier, that positive policing will be
advanced, or that Officers themselves will benefit? -

14. Domestic situations are often one of the most difficult and umpleasent
. Jobs Patrol Officers are called on to handle, and for. which they feel -
the least competence.. Many do not perceive they have any other role in
- these situations other. than to restore peace, prevent injury. They are
not crisis intervenors, mediators, counselors, and should not be expect
to behave like social workers, marriage counseloxs, vouth workers.

-The Department must spell out more clearly the responsibilities of
Patrol Officers in this area, and if Officers are expected to perfoxn
in any other capacity than peace officers, they should receive speci:
training on "how-to" handle these situations.

15. Patrol and Traffic Officers in PCR training percéive‘that'nothing can b¢
done—or will be done by Command-to change System, or implement recomment
tions coming out of these sessions. Or, they perceive that the Command
will make more demands on them, but not permit them any more time to do

" job, or offer any specific training to-equip them to. do..a.good job.
-How can more Patrol Officers be permitted to attend more Schools,
or ‘Training sessions, on rggular duty time, to gain more competence?
~How can Officers learn newfexpectations, and receive assistance to
deal with situations they were not trained for?

TN
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16. Patrol and Traffic Officers perceive a real value in having private ™
citizens ride on Patrol for several evening tours of duty, just to lean
what Officers face, to better understand problems Officers encountexr.

~How can Department be convince of value of citizens riding on.patrél,
and make this a standard practice?. (with waivers for liability).

-A seond alternative: Have Volunteers from commuﬁity agencies and citi:
serve at Police Department, to learn more abouf police work, and help
as resources. ) oo :

"17. -Patrol apd Traffic Officers do not perceive they have & major responsib:
..in "sexv: »" activities; they are not taught sk{lls to hangle sersgce

¢ function. and that the expectations of their Supervisors are that they
‘"do their assigned jobs, "by the book", and leave service activities to

"social workers. -
—-How can Supervisors be sensitized }o service Ffanctions of Patrol and

Traffic Officers, encouraged to permit Officers to do these tasks, ar :

. reward them for service-~tasks they do well?

18. Patrol and Traffic Officers perceive a significant break~aown in
communication between themselves, their Supervisors anpd Command--
and between Patrol Officers and‘citizens.

-How can better communications be effected between Supervisors and
Patrol/Traffice Officers and Command (a real two-way communication)?

-and a tonWay_communication between Patrol/Traffice Officexrs & citize




19. Some Patrol and Traffic Officers perceive a low morale within the Police
Department, with little opportunity for advancement, promotions, atten-—
dance at Schools, training sessions. "No one is listening, no one cares,
nothing will ever get done, no changes in System are.possible."’

~-How to get Command to .listen and act?

-How to improve morale?

~How to effect change in System? ’ } T

20. Patrol and Traffic Officers perceive that citizen complaints are reaa
and considered, and never removed from Personnel files--even when Office:x
are exonerated. Citizens letters of commendations are not read, are. not

considered in evaluations for promotions. S :

~How to better handle citizen complaints, and if Officers are
exonerated, removed letters from Personnel files 2

~How to insure greater value of letters of commendation, when consider-
ing promotions? ' ' ,
21. Some Patrol and Traffic Officers perceive that in cases of alleged
police brutality, the Officer must prove he is innocent, and due process

is not offered Officers in Internal Review. . Their only recourse are
legal ciwvil suits against citizens who liable(them, oxr £ile false charge

. : \ . s e faiad g
~How to help Officers receive financial assistance to file civil ‘suits:

H
—How to get Police Department to assist them in £iling cximinal suits?

Patrol and Traffic Officers allégé that they cannot be convinced ,

22.
~quantitatively, how good PCR helps an Officer on the street. They are
not sold on gqualitative statistics., or generalized statments. .
-Where can Officers go for guantitative statistics? ”
23. Some Patrol and Traffic Officers perceive that most citizens over-

emphasize individual rights, to the neglect of societal xrights--—
and résponsibilities are never even considereds the rights of the
criminal must be protected at every level and Courts and Parole & Paxdor
Boards go overboard. Rights of victims, and rights of society are flout
-How to re-orient society to rights of police, rights of society, rigl
of ‘victims? o .
24. DPatrol and Traffic Officers perceive that their £itness reports do not
. take into account positive accomplishments in PCR--no credit is given.
~How to get positive PCR accomplishments integrally incoxporated into
Officers' fitness reports for promotions? . . : -
Bad PR (of PCR) is due to bad media coverage, high crime rates, the kiné
of people police work with, politicians, bad laws, poor law enforcement,
east Courts & Pardon & Parole Board, stress, frustration, too high
. expectations of police, ill-defined role & function of police, too many
duties on individual police officer on the street, non-respect for job.
—-How can PCR get a root causes of bad PCR, and encourage good PCR?
-How can Patrol & Traffic Officer make friends with citizens? (this car
result in poor policing, being taken advantage of.)
Patrol and Traffic Officers are reinforced for negative behavior.
~How can you reinforce them for positive behavior?{Command & citizens:

25,

26.

o
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27. Pafrol & Traffi i .
e . ic Officers offered sti :
was obtained, on ways to foster go§§v§é§} snggestions: but no consensus

“(a)
()
F o))
(a)
lo(e)

(£)
(g)

Develop more l-on-1 & positive contacts y3i+h éiéizens

Have eitizen evalugtiqn of police conduct (little supp;rt)

Have more citizen involvement in police work

Have Peer Officers' reviews of police behavior (not much support)

Have an "independent" Command’ revi 1
e $ T eview of police behavj

D1v1519n, resp9n§lble directly to Chief, and indepe;gz (= g oporAt
Supexvisors, Division Commanders) “ent of

Have some type of "Citizens f i :
_ e C or Police Improvement®™ iati
to enhance citizen suppoxrt and cooperatign. Associatien,

. NOTE: ‘ i : ‘ |
: TE The October 22nd. summary session did obtain consensus on three point

and Officers asked that Command be informed:

(1) There is a need for "something” to be done by Deparﬁment éid
L =

by each Officer, to imp;ove PCR for Officers on Patrol (on stree

{2} There is a critical need to raise the level of awareness of —

Command and Supervisors for .
good PCR~-and obtain theji

for Patrol and Traffic Offj : eir support

good PCR. . ..'.. | nc fficers to more actively engage in

(3) The Command and Supervisors must develop and communicate &
1mplemen? some reward structure for Patyol and Traffic Office
to practice good PCR, < reses
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T ,S'_'cction 3.07 of the Yodel Penal Code provides, in -

‘ - ) . oot ok . . ~:. . | ‘
perbinent parti . ‘ .

. 0 . ' . “
ot - Section 3.07. Use of Force in law Enforccme}:_‘q.
. - ’ -l - ". ) - . . . & . . - -
- . e “l': . .- * [

EL T ih ~»,‘: . : B - - . FR ,

- .
- o
[

- (1) Usc:of Force Justifiable to Effeét an Arrest. Subject
.to the provisions of this Section aznd of Section 3.09, {hne urse of

. force upon or toward the person of anotrer is gustn iable vhen the .
sctor is making or assisting in m2king an arrest and the actor
belicves that such Torce is imvediately.: neceus ary to, eifect a Javful
arrcst . . . "

. . .
- . - - - o - . o

(2) ILimitations on »he Use’ of Force. : - .

3 N i .

‘ | . {a) The use of force is not austlfzable undexr this
) | ] sectlon unless: S . -

hd -

g - il
et R o e ok e i

Y ¢9) the actor makes known the purpose of the
arrest or believes that it is othorwiseé known by or
cannot reasona’o_.y be made }:ucmn to the person to

" e arres»eo, and - oo . .

o

(i1) when the arrest is made under &'W arn.nt
" the waxrant is valld or believed by the actor to 'be
- valid., - . N . .

| (b) The use of uead]\sf force is no% jusufu:ble unaer
‘ o ‘ this Sectlon unless: . -

B . o
o - : : - -

J o | ' : A ‘ ‘ ’ Lol (l) the arrest is for a felony;*and
: | . n o )
. ‘ : _ e (11) the person. c!‘fectm" the arrest.is suthorized
: = ¢ O %o act as a peace officer or is.assisting 2 rerson whoa
: : ; . he believes to be authorized to act as a peace officer;
:/” . B = Q@ { . * ana ' * . - ’ .
T - A b ' . (:i:ii) the actor belicves that the i‘ovce erployed
2 e v . | ~ erecaltes no substantizl risk of 1n3my to 1nnoce~1t i
. persons; and
s | _ ‘ | ' | (:.v) the actor believes tha

o

o , : i (1) the crime :('or whlch the arrest is made

; , ' - F , B & . e - dnvolved conduct including the u:,cI or threatened

,ji R R N E S Ty ‘ o S use of deedly forece; or R

w | _ , o L oo o f : , . (2) .there is n sudbstahtial risk that the person
: : . ; ‘ , ‘ . {0 be arrested will cause deat m ‘or selrious bod:.lL; hiarn

SR @ , . . if his apprehension is deleyed. , .

=

| - , o - o i ok In Ill:.no.xs, thlS would -be changed to »forcible felony.

o ) . . ’ ‘ i -
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TOPEXA
-

s SENATE ‘CHAMBER

<

January 30, 1980

FROM: . Senator Billy Q. McCray

TO: Judiciary Committee Members

T ]
Those states which have adopted reform statutes now e&ual in
number those whose statutes still follow the common law xrule -

according to the author of Note, The Unconstitutional Use of Deadl
Force by the Police, 55 Chicago - Kent L. Rev. 539 (1979) the ,

states break down as follows:

Twelve states have no statute on the subject; these are:

1. Maryland
Massachusetts

3. Michigan _ ..
4, Ohio

5. Virginia

6.

7.

N

West Virginia
Wyoming
8. CGeorgia
9. Louisiana.
10. New Jersey
11. South Carolina .
12. Vermont e .

) 'Eight states now limit the pfivilege'to use déadly force to
cases of "forcible felonies™; these are:

1. Delaware
2. Illinois

" 3. Montana
4. New York.
5. North Dakota
6. Oregon :
7. Pennsylvania
8. Utah

The Model Penal Code proposal has b
these are: .

een adopted by nine states;

1. Alabama . : : o
2. Colorado ,
3. Iowa

- 4, Kentucky .
5. Maine : ‘

Judiciary Committee Members
January 30, 1980, -t
Page 2 Pty TR

ol

: N%Eraskag-
Noxrth (;a._rolina

. Texas !
» Hawaii | : -

WoO~NO

Ari - .
Creationfona has also adopted a reform statute, one of its own

There are, on the otherhand, twent i ' s whi
still follow tﬁe common law rule. Thgyyaiz?tes With statutes which

l. Alaska
- 2. Arkansas
*3. California
4. Connecticut
5. Florida
6. Idaho
7. Indiana
8. Kansas
9. Minnesota
10, Mississippi
11, Missouri
12, Nevada
13. New Hampshire
14, New Mexico
15. Oklahoma
16. Rhode Island
17. South Dakota
18, Tennessee
19. Washington
20, Wisconsin

- ¥The California courts have read the California ététute in a

restricted way; as so construed it actually falls under the reform

statutes and those following the old common law.



APPENDIX,

U.S. DEPARTMENT OF JUSTICE

COMMUNITY RELATIONS SERVICE
SOUTHWEST REGIONAL OFFICE
1100 COMMERCE STREET
DALLAS, TEXAS 75242

March 25, 1980

Professor Joseph Witherspoon

.Law School
University of Texas
Austin, Texas 78712

Dear Professor Witherspoon:

Tension and conflict has occurred in Oklahoma because they have a law
which permits a citizen to use deadly force in order to apprehend a

fleeing felon.

A number of states have similar laws and each time a death is Just1f1ed
there is considerable protest.

. Enclosed are copies of the correspondence between the 0k1ahoma Ind1an

Affairs Commission and the District Attorney of Oklahoma City which
explains two interpretations of the law with regard to the death of
an Indian teenager, Thomas Foley. The Civil Rights Section of the

U.S. Department of Justice has decided not to prosecute, but we

haven't seen their opinion.

Your name was suggested as a resource when I met with the Governor's
Aide for Law Enforcement in Oklahoma, the Director of the Oklahoma
Indian Affairs Cormission and the Director of the Oklahoma Commission

on Human Rights. They are searching for a solution to a problem which’
has caused conflict, deaths, and riots. They are also aware that public
opinion apparently is in favor of the rights of a law enforcement :
official or a citizen to use deadly force to apprehend a fleeing felon.
Whatever you can do to give these officials assistance will be great]y

appreciated. : -

If you have any questions you may call me collect at (214) 767-0826.

Sincerely,

Conciliator

Georé’B Cerny B ' |

F

P i
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- STATE OF OKLAHOMA APPENDIX G

" OKLAHOMA INDIAN AFFAIRS COM?\A!SS!ON-
4010 N. Lincoln Boulevard
Oklahoma City, Oklahoma 73105
Phone 405.521-3828

MEMORANDUM

TO: .qu Robert Gann, Director _ .
FROM:  Susan Work, Staff Attorney, Legal Division
July 3, 1979

RE: . The Inapp]1cab1]1ty of the Defense of Just1f1ab]e Homlcwde )
in the Shooting Death of Thomas Fo]ey '

DATE:

I. Introduction

On February 18, 1979, Thomas Foley, Jdr., a seyenteen‘year old Choctaw/
Creek Indian, was shot in the back of the' head by an Oklahoma City resddemt, .

Charles: Allen Wilson, in the vicinity of 6125 Northwest 10th Street He was

- taken to Baptist Medical Center and remained in the 1ntens1ve care un1t until

o . -—— e

his death on February 20, 1979. L . g ' , :.-‘__‘

=~ 3

l'

DI

T e

d1d not take Charles Wilson into custody, bexng advised hy A551stant Ok]ahoma
County Distrlct Attorney Jim McKlnney that charges would not be‘fIIed. Later,

on March 21, Oklahoma County Dlstrict Attorney Andrew Coates Pectded to

|
) recons1der the decision not to prosecute, but confirmed the decision on March 28.

. The dec1s1on not to prosecute was based on the bellef that 1f taken to

" court, Charles W1lson could. successfully ra1se the defense: og Justifiable

homicide as def1ned'by 21 0.S. § 733(3):

]For a- full review of the facts see May 31, 1979 0.I.A.C.
memo "The Facts Concern1ng Thomas Foley's Death.“




Homicide is justified...3. When necessarily commltted in
attempting, by lawful ways and means, .to apprehend any person
‘for any felony committed; or in lawfu]]y suppressing any riot;
or in lawfully keeping and ‘preserving the peace.

N I1. Statutory Construct1on of Ok]ahoma s Justifiable Hom1c1tc Law.

| A. Ana]ys1s of 21 0 S.' § 733(3) in Context of Police Arrests
and Citizen's Arrests: “Lawful Ways and Means Requirement™

According to the District Attorney's office, since Foley had allegedly o ] ) : ' ) _
: ’ Oklahoma law recognized two categories of arrests: Police arrests

burg]artzed Wilson's car, he was @ a felon and Wilson was justified in - . i , o
: g - S are governed by 22 0.S8. § 192—200, and citizen's arrests are governed by

shooti h]m when he f]ed ' L R T ; } |
" ' o ' ' ' » | . 22 0.5. § 202-208. Oklahoma law ]1kewwse recognizes two categortes of

The D1str1ct Attorney (3 off1ce stressed that 1t was cTear from the X ! ] .
3 Justifiable homicide: Homicides by police officers are governed hy Z} 0. S

face of the statute that it author1zed the k1]11ng, e1ther 1ntent1ona1 o | ;
. : § 732 and hom1c1des by “any person" are governed by 2] 0. S § 733. A

or un)ntent1ona1, of a flee1ng fe]on by a pr1vate citizen where.anx o ;
| comparison of these statutes results 1n the conc]usxon that the extent of

type of feleny had been committed. Accord1ng to the sttrwct Attorney s |
§ force which may be used by pr1vate CJt]ZPnS to effect an arrest 1s ‘moye -

1nterpretat10n of the statute, persons committing nonv101ent fe]onxes such o !
‘ | limited than that of police off1cers, and that a police’ officer may be

as perJuny, passing a hot check, ‘or indecent exposure may be kz]led by pr:vate ,
. . Justified in committing a homicide 1n a given situation, whx]e a private

c1t1zens shou]d they attempt to flee the scene of the cr1me. '
1 citizen would not be Justxf1ed in comm1tt1ng a hom1c1de in the same

However, this broad interpretation of the statute is not reguired
: s1tuat10n.

by law, on even supported by ]aw.' First, the definition of justifiable - :
A public officer is exculpated by 2T 078, S § 732 Tfrom the commission

homicide cited by the District Attorney requires that the homicide must have
- : : of a homicide committed in one of the following circumstances:

been "necessarily" committed, and that the private citizen attempting to
1. In obedience to any judgment of a competent court; or
2. When necessarily committed in overcoming actual resistance
t . 4 to the executipn.of some legal process, or'to the.d1scharge
hom1c1de of the fe]on to be Just1f1ab1e. Under OkTahoma iaw, the use. Qf_m. of any other legal duty; or
. , 3. HWhen necessarily committed in retak1ng felaons who have been
rescued, or who have escaped, or wnen necessarily committed™
in arresting felons fleeing from~justicem“ [erphasis added] -

arrest a felon must have used "lawful ways and means“ in order for the

excessive force by.a private citizen arresting a felon is unnecessary and

un]anful. Secondly; this definition must be interpreted in.}ight of changing

common law views. When this was done. by thg.ﬂalli;tn_é.ggurts in-a-case R S | . o ) S
' ! 0.S. § 733 when it is committed in the following situations:

o ' : l"Any person" is exculpated from the commission of a homicide by 21

1nvo]v1ng an idéntical det1n1t1on of justifiable homiczde, the resulting o o
1. When resisting any attempt to murder such person, or to

conclusion was that the definition does not authorize a prtvate-c1t1zen to - ; ? commit any felony upon him, or upon or in amy dwelling house
1 . in which such person is; or,

use dead]y force in effect1ng the arrest of a perscn f]ee1ng foliowing the S - ,g - . - 2. When committed in the'lawful defense of such person, or of
‘ AR ¥ ‘ ' his or her husband, wife, parent, child, master, mistress, or
commission of a nonviolent’ fe]ony. Thirdly, the purpose‘of the entlre 1 g - .~ " servant, when there is a reascnable ground to apprehend & -
- 1 = ; design to commit a felony, or to do some great personal injury,
statute, when read as a whole, is to protect the person rather than to = . l , and imminent danger of such design being accomplished; or

3. When necessarily committed in attempting, by Tawful ways- and

prevent any type of felony or to punish for any‘type of felony. means, to apprehend any person for any felony committed; or
~ ’ ' in lawfully suppressing any riot; or in lawfully keeping and

- ' | b, ‘ ~ preserving the peace. [Bmphasis added]

. ; L
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v governzng hom1c1des commltted in effec

~apprehend
'in § 732(3) Thts is due to the fact that whi]e police officers are expressly

The most sign1f1cant difference in the provisions of‘the two statutes

n% arrests is the requ1rement in

§ 733(3) that a pr1vate citizen use "1awfu1 ways and means" in attempting to

a felon and the absence of such a requirement for police offtcers

"all necessary means™ to effect -

authorized by statute, 22 0.S. § 193, to use <t
§§ 202-208,do

an arrest, the statutes governing citizen's arrests, 22 0. S.

not def1ne the amount of force which may be used by a Latlzen. Instead,

 the permwssible amount of force used by pr1vate c1t1zens attempting to

apprehend a felen must be "lawful" with reference to the common Iaw.and to

any other statute def1n1ng the amount of force which may be used in avgiven'

s1tuatxon by a pr1vate citizen. = - - E s 3

There is on]y one instance in wh1ch a pr1vate citizen s impliedly

authorized by statute to use the same degree of force as a poTaceman in

apprehending a felon. See 22 0.S. § 36. This statute grants a private'

citizen assisting an officer who has requested assistance or who is 1n

1mm1nent danger the same criminal Immun1ty as the.officer for any act o

'comm1tted dur1ng ass1stance. “Thus a pr1vate citizen who uses al? necessary

o .t o b —

usm -
means" to effect an arrest 1n the circumstances described in § 36 is o

"Iawful means” within the purview of 21 0.5. § 733. However, this does not

mean that the c1t1zen has the abso]ute right to k]]l in th1s situation,

because the police officer. does not even have that right. Police officers

are as much amenable to the, law as other persons, and they must not use

the1r off1c1a1 authority as a c]oak to violate.the 1aw. Even where the -

suspected party has comm1+ted a fe]ony, an officer wu]] not be JUSt]fled in

taking life where the arrest can be made w1thout vwolence. Ex Parte FlnnAyg

205 P. 197 (Ok. CTr. ]922)

G

PP s
v

Since statutory law does little to define the extent of force which
may be used by a citizen making a citiZen's arrest, it is'necessaty to turn
to the common 1aw. n DkTahoma there is only one Oklahoma case which examines
the extent ot force which may be used by a private citizen in effecting an

arrest,‘Hulls v. Willjams,. 29 P. 2d 449 (0k. 1962). The Hulls case was a

civil action for personal injury brought by a felon for injuries sustained

* when he'was shot by the defendant, who was attempting to arrest him.-

The plaintiff had been caught in the act of stealing gas from-a pipeline
by the defendant, who was a night watchman. When the p]aintfff did not -
respond to the defendant's cemand that he come out of the ditch, the defendant
fired a warning shot. 5till receiving no response, the defendant fired intoc
the ditch, striking_the p1a1nt1ff in the arm. | ' ) '

In Hu]]s the Oklahoma Supreme Court noted the ru]e that when a person
subject to a lawful arrest refuses to go, the party making the arrest has
the right to use reasonable torce to overcome the resistance, but not the
right to use unreasonable and unnecessary force or to wantonly or maliciously
injure the person. The court further noted that the question is not whether

the defendant acted without malice and in the honest belief that the

force which he used was necessary, but whether under the circumstances -the—

o mnary

force used was in fact unreasonable and excessive. The court concluded that

" in the case at hand substantial evidence of the use of unreasonable and ex~

cessive force had been presented, and the defendant was liable for damages.:
_Nhi]e the degree,of force which a private citizenimay use in arresting'
a felon has‘been only broadly defined in-Oklahoma with reference to the .
circumstances of a given case, this issue has been dtrectly addressed and
defined by a common law rule in ﬁennsy]vania to the effect that the use of
deadly force by a private person in order to prevent the“eseape of one:

who has committed a felony is Jjustified only if.the felony committed is

-5 -




- treason, murder, voluntary manslaughter, mayhen, arson, robbery, common aw
rape, common law burglary, kidnapping,’assault4with intent to murder, rape,
or rob, or a felony which normally causes or threa@eni death or great bodily

harm. Commonwealth v. Chermansky, 242 A. 2d 2%7 (Pa. 1968); The court

explained its decigion as follows:

The common law principle that killing necessary to prevent

the escape of a felon is justifiable develeged at a time

when the distinction between a felony and misdemeanor was_

very different than it is today. (At early common law, virtually.
all felonies were punishable by death.) Statutory expansion

-of the class of felonies has made the common law rule manifestly
inadequate for modern law. Hence,.the need for a change or
Timitation in the rule is indicated. -

In o later casé'the Cﬁermanékx fu]e was followed, and the court conciuded that

the larceny of a car "falls.far short of those crimes which are spgcifica]lj

enumerated as'justifying the use of deadly force." Commonwealth v. Allen,

w

276 A. 2d 539 (Pa. 1971).

In summary, a private citizen hust have used lawful ways and means
in seeking to apprehend a felon in order for the resulting death of the

felon to be ruled justifiable homicide'pufsuaﬁt to § 733. Oklahoma statutes)

. = -

do not define the extent of force which a private citizen may use in atteﬁp;ﬁng

r

to apprehend a felon, but is clear that in most circumstances they do 'fiot"

- possess authority to use “a]f necessary mgans“‘to effect the arrest, as do

police officers. It is also clear that the common-law in Oklahemm recognizes

that the conceptiof excessive force is applicable to citizen's arrests of .

felons, and that the degree of force used must be considered in the qontext.of '

the circumstances of the arré;t; Further, the Pennsylvania common law rule
justifying the killing of a felon by a private citiéen attempting to arrest
him only where the feiqn has éommitted certain enumerated crimes harming or

endangering other persons exemplifies a Tegal trend toward p?acing greater'

value on human life.

I I

e
¥

- Finally, it is worthwhile to note that the conclusion that p}ivate
citizens are more restricted than police officers in the degree of force
which tﬁey may utilize in effecting an arrest is supported by préctica]

as well as legal considerations. While police officers often have excel]enf

training in the use of firearms, private citizens often have no training at

- all. To allow.private cifizens.to use firearms in a¥l situations iﬁvolving

the épﬁrehension of fleeing felons could prove toAbe‘mofe dangerous to the =~ |

general public-than allowing the felons to escape;. Fﬁrthefhore, privéte"

citizens are not as restricted in the actual use of firearms as police .

officers. Unlike police officers, private citizens are not trained to be
hesitant to use a firearm gbd are more likely to act on impulse than upon a
rational consideration of the safety of persons in the area and of the -

potential beneficial or detrimental consequences of the mse of a gun.2

zThe Oklahoma City Police Operations Manual, "Use of Firearms by

Law Enforcement Officers," No." 9103, Issued 9-1-75, exemplifies
the restrictions on use of deadly force by police officers. It
provides:

"The Oklahoma City Police Department will not.deviate from _
the State law as a guideline and shall not be more restricted
‘than the Taw jtself; but, under all circumstances, bearing in
mind the value of a human 1ife, an officer will exercise the
utmost discretion in the use of his weapon. The use of a
firearm by an officer is not justified if an apprehension and/

-or arrest can reasonably be made without violence."

“The use of firearms is not Justified to apprehend a fleeing
offenders except as permitted under justification specified in’
this’ policy statement.” ) : -
) . *kk

"The police officer is justified in using-his firearm only:
-1in defense of life in. instances where the suspect is armed and/
or making an attempt to ki1l or do great bodily harm, in
accordance with 21 0.S. § 732, 'Where necessarily committed in

retaking felons who have been rescued or who have escaped, or
when necessarily comnitted in arresting felons fleeing From
Justice.' NOTE: In this.context 'necessarily' is defined as
being essential as a last resort, or 'when necessarily destroying
an_injured, maimed or vicious animal.” -

Ho




B. Interpretation of 21 0.S. § 733(3) in- Light of Changang
Common Law Views.

As a]ready nnted in the previous settiqn,'common law vfews'cnncerning
the amount of force which,may be used by a private.eitizen attempting to
make an arrest have become more‘restrictive as to the use of fbrce, pTacfng"
-greater emphasws on the dangerousness of the fTeeing fe]on rather than on :

apprehens1on at. a]l costs.. These past and present common Taw v:ews are

pert1nent not only to the def1n1t10n of the term "]awfui ways and means," but
| to the 1nterpretat1on of the purpose of the statute as well. - ‘ |

The relevance of the common law vwews has been:reqognwzed by the:A
California courts in'interpreting California's Justifiable homieide‘statute.'
as follows: ' ’ ‘ |

But the section does no mure than codify the common Taw and

* should be read in 1ight of it. Taken at face value, and

“without qualification, it represents an oversimplification of
the law today...The authorities generally rely on Blackstone
for the earliest expression of the rule. He rationalized it
in terms of no killing being justified to prevent crime
unless the offense was punishable by death...But in those ~
days.-all .felonies were capital offenses...Any civilized
system of law recognizes the supreme value of human life, and
excuses or justifies its taking only in cdses of apparent
absolute necessity. - ’

B\ .

People v. Jones, 191 Cal.App.2d 478 (]951' See also Peop]e V. F:orkowskz,_w_

41 Cal. App. 3d 324 (1974)

In Peop]e V. P]Orkowski, supra, the Ca]ifornia eourt'appﬂied_this a

rat1ona]e in 1nterDret1ng 8 Ca]wf. Pen. Code s ]97(4), which defanes
Just1f1ab1e hom1c1de in exact]y the same ]anguage as 21 0.S. § 733: "Nhen'
~ necessarily committed in attempting, hy lawful ways and means, to apprehend
any person for any fe]ony committed or 1n ]awa]]y sup ressang any riot,
or in TawfuT]y keep1ng.and preserv1ng the peace.” 1In Pjorkowskaithe court
held that this definition does not authoriaeﬁa prinafe citizen 1o use |

deadly force in effecting the arrest of a person f?eeing'following the

g

Ty g

azany

commission of a nonvio]enf felony. The court noted that.thefts, conversion

of real estate, a second offense of indecent exposure, and thefts are
felonies, stating that "modern rationale must preelude the holding that a
private citizen may use deade force in attempting to arrest a person for

such offenses.”" According to the court, where the character of the crime

and the manner of its perpetration doesn't warrant the use of deadly force t

to effect an arrest, it isn't "necessarily comnitted.” The court held that

the use of dead]y‘force was not justified in the instant éase, which involved

the burg]any of a business dur1ng the daytime and no confrontation by force.

More recently, the Lallfornia court has stated.

In this day and age neither an officer nor a private person
may rely on the literal language of the 1872 code provisioas
which appear to justify the use of. dead]y force to effect anm
arrest for, or to prevent the commission of, any felony. In--
view of the great expansion of crimes which have been made’
felonies, the courts have held that deadly force may be used
against felony suspects only if the felony is a 'forcible and
atrocious' one, which threatens death or great bodily harm.

Kortum v. Alkire, 69 Cal. App. 3d 325 (1977).

This viewpo%nt should be reflected in the law in Oklahoma, should

the issue ever reach ‘the courts. A narrow interpretation of-§ 733(3) to .

,aT1ow the use of deadly. force against only those felons who have commitied‘

a forcible and atroc10us cr1me Wh]Ch threatens death or great budliy harm™"

at this point in time is not 1ncons1stent with the actual Tanguage of the.

D

statute and is consistent with the deve]opment of. the common law in th]S

lega] area in Ok]ahoma and other 3ur1sd1ct10ns. The justifiable homicide

statute was enacted into law.1in ]910, and the common law now places greater

va]ue on human life than it did at that time.. This was recognized by the

Oklahoma, Supreme Court in 1968 in Hulls v. Williams, supra, which established

that deadly force pyua;privateAcitizehjto make a citizen's arrest of a felon

is not. Tawful in all circumstances.




C. Interpretation of 21 0.S. § 733(3) in Light of Whole Statwte

A narrow interpretation of s 733(3) to allow the use of deadly
force aga1nst only those fe]ons who have comm1tted a forcible and atrocious
crime which threatens death orﬂgreat bodily harm is ent]rely consmstent
with the intent of the justiriab}e homicide statute;‘when read as a who]e,‘
to protect the person from the commission of a fe]ony. The first definition
of Just7f1ab]e homicide 21 0.S. § 733(1), 1nvo]ves re51stance of an attempt

to murder or commit. a. fe]ony on the person or upon his dwelllng house. The
second def1n1t10n, 21 0.5. § 733(2), covers 51tuat1ons 1nvoIv1ng the ”lawful.
defense“'of the person, his or her husband wife, parent ch11d master,
’m1stress, or servant, "when there is a reasonab1e ground to apprehend a-
design to comm1t a feTonV or to do some great personal injury, and . =
imminent danger of‘such des1gn being accompl1shed "d Although the third
def1n1t1on, 21 0.S. § 733(5) does .not expressly govern s1tuat1ons 1nvolv1ng
defense of a person, such a purpose may be 1nferred in Tight of the ruie

- that words, phrases, and sentences of a statute are to be understood as
having been used, not in any abstract sense, but with due regard to context

and that sense which best harmonizes w1tr all other parts of the statute"

Haines v. State, 275 P.2d 343 (Ok.Cr. 1954) Groendyke Transport, Inc., V:

—

Gardner, 353 P. 2d -695 (Gk 1910) and where bne part is suscept1ble of two
COnStruct1ons and the Janguage of another part is clear and defrnate and '
consistent'with one of such constructions, and opposed to others, that
construction must be adopted which will render all c]auses harmonaous

Ha1ne= v. State, supra. R - - -

Sect1on 733(3) has never. been 1nterpreted by the Oklahoma courts,
but there are numerous 1nterpretat10ns of the first two definitions of

justifiable hom1c1de contained in § 733(1) and (2) wh1ch place a high

,
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- (Ok. Cr. 1917); Roddie v. State, 198 P. 342 (0k. Cr. 1921):

emphasis on the value of human life. These cases establish the rule that

mere fear of harm is not sufficient to justify homicide. Smith w. State,

174 P. 1107 (Ok. Cr. 1918); Fields v. State, 188 P. 2d 231 (0k. Cr. 1948);

Abby v. State, 114 P.2d 499 {Ok. Cr. 1941); Hood v. State, 106 P.2d 271

(0k. Cr. 1940); Jamison V.QState, 304 P.2d 0k.Cr. 1956); Murphy v. State,

112 P.2d 438 (Ok' Cr. 1941).  The law p]aces too high an estimate upon human

life to JUSt]fy it being snuffed out by a mere whim of either coward1ce or

anger. Rogers V. State, 158 P 537 (0k. Cr. 1916). Honnc1de perpetrated

in the heat of pass1on, by means of a dangerous weapon., 1s mans]aughter in

the first degree. ‘Rogers v. State, id.- A homicide is not justifiable unless

the slayer was then in apparent imminent danger of Iosing.his life or

People v. Gonzales, 164 P. 1133

sustaining serious bodily injuries.

Ging v. State, .

239 P. 685 (Ok. Cr. 1925). The right of self-defense is solely and

,emphatica]]y a law of necessity; it does not imply the right of attack.

Jenkins v. State, 161 P.2d 90 (Ok. Cr ]945)

harm.

“injury.

The O <lahoma courts have also tended to apply a strlcter standard in

situations where the s1ayer~has used deadly force-to defend himseif Trom an

attackﬂ According to the'Ok]ahoma Supreme Court, where the siayer‘has_égg:j‘
used a deadly weapon, he must have reasonably believed that he was iﬁ danger

of receiving bodily harm;.but where a dead]y weapon was used 'the slayer must
have reasonab1y believed that he was in danger of receiving some‘g_____bod11y

. The Oklahoma

Boston v. Muncy, 233-P.2d 300 (0k. Sup. Ct. 1951)
Court of Criminal "Appeals has held thai the use of a deadly Weapon.is

justifiabie»onfy to preventvun]awfu1 and violent aptack on one's person of
such nature.as to produce reasonabﬁe apprehensdon_of death or great-bodily‘

Lee v. State, 244 P. 455 (0k.Cr. 1926). Thus it has been held

that:where‘the deceased knocked the defendant down ta the ground twice, the

.
5 Hiig




. person from the commission of a fe]ony;

defendant was not.justified in shooting the deceased on grounds of self-

defense, Jamison v. State, 250 P. 548 (0Ok. Cr. 1926). A deadly weapon may

be used to repel a simple assault by beating without a weapon only where
the assault is of such violence that the defendant feared for his Tife.

Easterling v. State, 267 P. 2d 185 (0Ok. Cr. 1954).
Finally, the 0k1ahoma Court of Cr]mlnal Appea]s has drawn a distinc-

tion between the threatened commission of v1o]ent felon1es ‘and the threatened,

commission of non-violent fe]onles in 1nterpret1ng 21 0 S..§.733(T) and (2)..\

In Mammano v. State, 333 P. 2d 602 (Ok. Cr. 1958) the court held that a S

killing to prevent a felony is not Just1f1ab1e pursuant to these sub~sect1ons
if the fe]ony is a secret one, or unaccompanied by force, or if it does not’

involve the secur1ty of the _person or home,. or where the commission of the
Mammano V. State, 333 P. Zd 602 {Ok. -

felony is problematical or remote.

Cr. 1958)
It is thus cTear from a revxew of case law concerning the Tirst two

definitions of justifiable homicide contained in § 733 that the obvious

intent of the entire statute, when read as a whole, is to protect the
To read “the third dEf3n1tloq/

—

allowing the homicide of a person who has committed ggl_type of - fEIony-woqu -

e, -

not be in harmony with th1s 1ntent.' Th1s is particularly clear in nght

of the Mammano cese, which oraQS'a'dﬁstinction between the necessity of
»kil]%ng oersoos who threaten to commit non-violent as opposed to vio]ent
fe]onies. If ki]]ing to prevent a non-forceable type of felony which does
not involve danger to the person or home is not Just1f1ab1e, pursuvant to

§ 733(1) and (2), 1tw1s unreasonab]e to assume that § 733(3) Justifzes the .

homicide of a person who has committed this type of felony, and is simply

attempting to escape. Such an assumption is not only inconsistent with

the statute as a whole, but places a greater premium on the punishment éspect,

- 12 -
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as opposed to the‘prevention aspect, of law enforcement.

III. Conclusion

Although § 733(3) has never had the benefit of a 3ud1c1al 1nterpre~
tation in Ok]ahoma, it is clear that it does not automat1ca11y authorize the
k1]11ng of a felon who is f]ee1ng from the comm1ss1on oflggx_type of fe]ony

A private c1t12en is restricted in the degree of force whxch he may use; the

.force used must not be excessive in ]1ght of the surroundlng c1rcumstances.

‘Common Taw v1ews and judicial Interpretations of. S 733(]) and (2) rndlcate

that the use of deadly force against: a fleeing felon who has not committed a

forc1b]e crime which threatens death or great bodlly harm to the. sIayer or
“others 1s excessive, unlawful,. and out51de the ambit of § 733(3). -

Thus the Oklahoma County Distr1ct Attorney S dec1510n not to

_ Prosecute Charles Wilson for the death of Thomas Foley, based on tﬁé theory

that the homicide was Just1f1ab]e pursuant to § 733(3), is unsupported by
the law. The felony allegedly committed by Foley, burglary of a car, was
not a forcible crime threatening death or great bodily harm to Wilsan or

to others.

~The facts show that Wilson had already arrested Foley. Nllson

and Foley had already reached the street without m1shap when Foley started-to

“run, W1]son shot Foley in the back of the head when he was so far

away as to 1mpose no 1mmed1ate physical threat, yet close enough to insure
the accuraqy -of the shot

. At -the very ]east this review of Oklahoma's justifiable hOm)CTde
law raises presumpt1ons of standards wh1ch requ1res Judicial review. Since
this case 1nvo]ves ser1ous‘moral and social consideration, i.e. whether

private citizens are given authority to 1ntent1ona11y ki1l any f?eelng '

felon, the legal issues involved in the statute must be resolved by the
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courts of $his state. Unfonthnate]y a Judicial review will never occur
as long as the statute s used solely in an administrative manner by

state prosecutors.-
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