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L ?Do'r-ns-'z-msss

PR ‘I'NTRO‘DUCTION'

ThlS is one- of a serxes of volumes ﬂconcerned with the lezal constramts
“that can. arise ‘in comunctton with the implementation of highway erash
countermeasures. It .is speclfxcally concerned with speed detection and

measurement dev;ces and systems (referred to m this volume as speed

,.measurmg devxces, or SMDs) " These devrces mlght also. mclude-"'

- 'jcapabllltles to. automatlcally record mformatlon sufficient to identify. the’-fhf». L

M»:speedmg vehlcle, and to be operated remotely w1th or w1thout humanf.;.:. S

‘f“attendants. Y

The research and analysxs leadmg to the preparatlon of this volume

: V..-'-'was conducted by staff of the . Polxcy Analysxs Division of . The Umversxty----'"':"

;of Mlchngan nghway Safety Research Institute (HSRI) for: the Nattonal.‘;_“f
"’l'.nghway Trat‘flc Safety Admmistratlon (NHTSA) under Contract Number._' .

..“l.l Purpose of Volume - '

Many ‘of - the. legal 1ssues that mxght constram 1mp1ementatlon ot MDs "

-as well as’ other countermeasure programs have: thelr roots m basw"

,‘ .aspec si_;of the- Ame"' | ‘
_constl -utlonal law an ‘ U S.. Supreme Court mterpretatxons of that law.u

. Thus, in any drscusslon of the legal 1ssues and the potenttal constramts

"an 1egal SYstem, and involve- complex issues of, U s

4'*that they pose must deal with the constxtutlonal prmcrples govermng the_j-_

: sub]ect However, to treat the materlal in a rlgorous lega.l ‘manner would . ©

be - beyond the scope of this’ paper. -1t is not desxgned to. provrde legal o

j_-_'sadvxce. Rather, 1t is desxgned for use by pubhc safety offlcxals and -

"‘-.'hlghway safety planners as a guxde that will permit ‘them to 1dent1fy"

problem areas m countermeasure program 1mplementat1on for d1scuss;on
 with" their legal counsel‘ e ' | . . S
Wrthm thxs context the purpose of thts document 1s to provxde a brlef :l,
but relatwely comprehenswe rev1ew of possible: legal constraints" that_ :
:mlght be encountered in, usmg SMDs._ It is. deslgned to. rdentlfy .



important legalf issues, sh-ovv' ho'w ’ they miight”ar"ise-" e»sti'-m‘ate their:

sxgmflcance as constramts on the use of’ SMDs, suggest methods that

might be employed to. resolve those constramts~ and prov:de ms1ghts mto,'.j
the legal fea51b1hty of ‘these devices. ' e o

_1.2 Descrxptlon of SMDs , ) Do ‘
A varlety of speed measurmg dev:ces elther currently ex1stﬂ or. are o

under development. Typical ‘of these devices are the radar speedmeter,f.

| VASCAR, the Prather Speedwatch, and ORBIS ML Other- SMDs .can be -
» developed or postulated usmg the technolog'y of exxstmg devxces. L

"1"2 l | R;adar Speedmeter. - The radar speedmeter (pohce radar) is. the.:

most w1de1y used and well - known of the speed measurement devnces. '_'-It”v

consxsts of a mlcrowave transmltter and recexver and. an xnternal

calculatmg capabxhty ‘In operatxon, thxs dev1ce transmxts a dlrectxonal
'ehlcle, the;
1fferenee m-f}

._‘mlcrowave 51gnal toward the vehxcle. Upon strlkmg“ _h’

:sxgnal 1s reflected back to the ‘recelver. : Because therer is ‘ai

_ Lthe velocmes of: the s1g'nal and the 'ehxcle,*the frequency recelved at the :

. Fegeiver i$ shghtly different than t] tr'é’ﬁ"sm-i“tte : =
difference being quantxtatxvely related to the vehxcle speed (Kopper 1955)

Using the frequency dxfferences, thrs dev:ce calculates the speed of the

- vehicle and mdxeates the computed speed on a meter, a dlgxtal readout,:‘fﬁm.l_;) S

or a prmted paper readout Present versnons of the radar speedmeter;'f"
"’must be operated thh someone m attendance.- L : ‘ '

- 122 VASCAR. VASCA:.‘ is ‘an acronym t‘or szual Average Speed:.‘
Computer and Recorder, K-y mechameal speed measurmg devxce. The umt o

'is connected to the speedometer cable of the vehlcle m Wthh 1t 1s,.'>

installed. - A distance sw1tch is actlvated to start a counter that eounts';'”’-‘

the revolutions of the speedometer cable over a speclt?led length of road,. C

- which permits the internally contained computer in the device: to",-“ P

calculate the dxstance the vehlcle traveled To use thlS dev1ce, the -

operator actxvates a switch when 8 suspect’ vehlcle enters the measured. . .

. roadway zone a"xd deactxvates xt when the vehlcle leaves the zone. The" o




computer than calculates and dlsplays the ‘average speed-of the vemcle
(Darwick: 1977, pp. 50- 51 Rudd 1973) Key to the successful operatton of
VASCAR is the operators abtllty to- actlvate and deactivate it at the -
moment the vehicle enters and leaves ‘the measured roadway sectxon-
timing errors in actlvatlng or deactxvatmg the deviece will result in

~ distortion of_ caleulated speed results.

1.2.3 Prather Speedwatch ‘The Prather Speedwatch is a devrce,‘ 4.

contamlng two rubber-encased roadway sensors- placed a measured dlstance

 apart in the roadway, perpendlcular to the dxrectton of travel. The

sensor tubes are connected through a cable to a panel contalmnc' a. set of -
switeches and a stopwatch When -a vehtcle approaches the first sensor’
tube, the: ofﬁcer operatmg the equxpment sets a. switch that activates the

devxce. . When the front wheels of the vehicle strtke the. first sensor ‘tube R

-‘-,the stopwatch 1s automattcally actwated' when the front wheels strlke the'

"_:lsecond sensor . tube, the stopwatch is’ deactlvated The: elapsed txme.
';‘,':shown on the stopwatch 1s then used to calculate the average speed of'

‘-,w,the vehxcle between the two .sensor: tubes . This devxce is- de51gned SO T e

that only one .vehicle w111 be clocked after the fxrst sensor tubes actlvate
“the stopwatch (Ftsher 1967a, pp 6-8) ” .

124 OﬂRBISvIII. ) ORBIS is a dev1ce contammg a speed measurmg
dev’ice‘and.a c'a-mier-a (Glater 1973,, pPp. 2-4). It is trxgvered and

deactiva-ted by. pressure sensitive sensors encased in. rubber tubes, similar .

to those used with the Prather Speedwatch As w1th the Speedwatch thls"i'
R '_-devwe calculates the speed of a vehicle over a measured sectxon of
roadway If the vehlcle travels either faster or slower than a preset

speed limit, ‘the camera, using infrared. ftlm ‘and an infrared flash~ =

.1llummator, photographs the front .of ‘the- vehicle. The scene photographedﬁ-
includes the license plate of the vehlcle, the faces of the front-seat
 ocecupants, and a. supertmposed 1mage of the date, ttme, location of the'
incident, and the speed. of the vehtcle. This. devxce 1s des:gned to operate
automatxcally .After each trxggermg 'and photo event, ORBIS reqmres
approxxmately four seconds for recharomg of the infrared flash unit.




1. 2> 5 Other SMDs. A variety of other speed measurmg ‘devices have
been designed. or proposed and other SMDs can be postulated Among_
those currently in exxstence are-? the’ radar speed gun, a portable radar '
system mounted in a rifle-like conflguratlon and carned by the operator, '

" which operates on the same principles as the vehlcle-mounted pohce

radars (Darwick 1877, pp. 133- 34); and the Visual Speed Indlcator, a
device, automat:callv trlgg‘ered by two spaced magnetlc loops lmbedded in-

~ the roadway, which: 1nd1cates the- speed of vehicles"’ passmg over. the loops:

by an 1llummated sign placed over the roadway (Hunter, Bundy, and
- Daniel 1976);. - o v T - |
Devices - that can be postulated mclude- a'utoma't‘ic'al'lv‘—'op'ferated
radar-trlggered dev:ces similar to ORBlS' and dev1ees that use vxdeotape .
cameras to record images of the speedmg vehlcle and 1ts occupants, and B
the speedmg data. v lt can - be assumed that if'-interest’ develops in- devices
of this type, other, more sophlstlcated equxpment’ employmg advanced -
technology components would be- mtroduced :

l.3 SMD Emolovment Scenarlos

Two major functions are currently provxded by speed measurlng"' e e

devices. The first function is simply, to warn drlvers that they are
exceedmg the set speed llmlt Devxces servmg thls function normally
employ 1llummated displays . posmoned over the hlghway The second more

‘ common, funection ‘is to" detect vehicles vxolatmg speed lxmlts and acqunre -

-information that can be used to prosecute thelr drlvers. . L
. The legal issues that can arise from the use of SMDs w1ll depend on

the s1tuatlons in whlch these devices are employed More - speclflcally, L

legal 1ssues will arise t‘rom ‘the operatmg characterlstlcs of a partncular‘

devxce, the mode in which a devxce is employed or both. Thus, potential o

employment scenarlos for SMDs must consxder both thexr operatmg
charactenstlcs and employment modes. : - .

" _1.3.1”- Operating Characteri-stics. In general speed measurmg devices'

can be characterized in three ‘wa_y.s-v the manner in whxch the devxce xs -

4 S




trxggered the type of mformatton generated by the dev1ce- and whether
- the ‘device is du‘ectly or remotely operated For purposes of analy31s, the
SMDs dlscussed earher fall mto the following categones-

L 3 ll Trlggenng Systems

'_ o_ ‘time measurments over a’ measured roadwav dxstance B
""(VASCAR ‘ORBIS, Prather Speedwatch Vlsual Speed" L
o ".';Indicator) or i o "
e -direct speed’ meesurement (Radar - Speedmeter, ?radar,gun)__ _", S

. 1.3.’1‘.-? _ Informatlon Presentatxon

o ‘-:no permanent record such as a meter or digital’ readout B
(Radar Speedmeter, radar gun, szual Speed Indtcator,"_".f,"'___i’-...‘-.-»(z-
R 'Prather Speedwatch 'VASCAR); or . o ey
~.'e ; ’permanent’ record,. such as hard copy dlgxtal readout'
E ~;_,-‘;,;.~graph photograph or videotape (ORBIS Radar Speedmeter) '

Doted” .“:’Dtrect/Remote Operation f'{ i i
'.’e"ﬁ' ‘,"dlrect operatxon (Radar Speedmeter, radar gun, VASCAR‘l
E:.?:'Prather Sf'"edwatch) or; P
Te remote operation (ORBIS szual Speed Ind:cator)

1.3, 2 Mode of Employment The modes in whwh these devzces would |
“be used- depend on. the ‘specific devxces involved and the uses to which’ thef.'
.:»xnformamon generated by them would be put. - Thus, two dlstlnct modes ’

of employment present themselves- -

JETARES 3 2.1 Dlrect Observation.y .The devwe is operated thh a pohoe'
f-offtcer present and the mformation generated is used as a basis for'_‘— -

'prosecutmg v1olators. o

L 3 2 2 Remote Observatlon. ’I‘he dev1ce 15 operated w1th no. pohce

.offxcer present and the information" generated is used as a- basis for one'
or more of the followmg actxons- S :




remove or resolve those~-consta1n‘ 4
'»‘*‘.f-""_foeas:bmty of SMDs in; lxght of 1dentxf1ed constraints;-
_l-'.-z‘trecammendatxons concermng' tne ‘use’ f SMDs

.“o- g prosecutmg the dnver, by issuing him a warrant or~;

| 'cltatlon, ) S R T
e 'sendmg a warmng letter to- the reg'lstered vehxcle owner, e

‘notlfymg him of the- vmlatxon and cautxoning hlm about-. R

' future vxolatlons involvmg hxs vehxcle' s : S

: ,‘o“-_ summonmg the vehxcle owner to appear before the driveri E
_ - ,hcensmg authorlty for an mterv:ew- and , ,

e prosecutxng' the vehxcle owner, by holding hlm vncanously 'A

lxable for the dnver's speedmg v1olat|on.

1.4 Content of Volume

" The remamder ‘of thxs volume is. orgamzed into: three sectxons. Sectmn: S
. 2 0 1dent1f1es and dxseusses the legal 1ssues that can anse from the ,}
’ r-employment of speed measuring devxces, the potentlal leg&l constralnts' B

that derive from those legal lssues, ‘and the mgmfxcance of: those,

constramts. Sectwn 3.0 dxscusses Vapproaches that ‘can . be employed to}_'f......__:___”‘.'._ o

discusses th ﬂgeneral::.: .

‘and makes_ ,




limits of 55 mph, and most of these new"limits"havebeen absolute (6),
Thus, in most states, the speed law currently consxsts of a basic speed :
law and an absolute maximum speed limit of 55 mph. Addltxonally,

. number of states have also enacted prima facxe speed limits, below the
state absolute maxxmum llmlts, wh1ch apply to such desxgnated areas as
school zones (7). ' : . '

' As a general rule, where speed laws specxfy speed hmlts in. terms of a"
deflmte number of miles per hour, courts. have upheld such laws (8).
Courts ‘have normally—-but not 1nvar1ab1y-—he1d that basw speed laws ‘do-
not suffer from indefiniteness; however,basxc speed laws that are
| accompamed by prlma facie or absolute max1mum speed hmlts are less |
hkely to be attacked as 1nd1f1nxte than baslc speed laws w1thout such ,
hmlts (9). L a

2.1, 2' Authoritv to Use ‘SMDs. to Efnforce Speed Laws. Few.
constxtutxonal llmltatlons have been encountered w1th ex1st1ng speed

measurmg dev1ces (Rudd 1973- Fisher- 1967a' McCarter 1967; Forkosch 1959).. ..., L
(10) Wxth respect to SMDs not yet in wxde use by pohce agencxes, such--':{“‘ | ’
as ORBIS and new devxces currently belng developed questlons relatmg_;—”:fw,j_

to their constxtutxonahty must awaxt the development of speclflc case law’
before they will be resolved However, some mltlal analysxs has: been-
made -of ORBIS and other devices that could be used.in & remote fashion-'._
this analysxs has concluded that such: dewces would not . mfrlngevv.
constxtut:onal statutory, and common law prlvacy nghts, vxolate ‘the
p"ohxbxtxon agaxnst unreasonable searches and seizures, restr:ct freedom of.
assocxatxon, or deny equal protectlon of the laws (Glater- 1973 pp.. 6-28).

_ 2.1.3 St_atutory Restrictions on the’Use o-f*SMDs'..', Although ‘the,
‘employment of a particular speed measuring device may not 'violate any

constxtut:onal provxslon, statutory restrictions on its use mlght exxst. ‘For
: example, a number of states have enacted statutes defmmg and outlawmg )
"speed traps." The purpose of such leglslatlon 1s to curb abuses of radar'
and other SMDs, -especially by local authorities. Some statutes attempt
to prevent abusive enforcemen_t procedures by 'specif'ying where"and by .



2.0 IDENTIFICATION AND DlSCUSSlON OF THE LEGAL ISSUES
AND POTENTIAL LEGAL CONSTRAINTS ASSOCIA’I‘ED
WITH THE USE OF SMDs

This section identifies the principal legal issues and potential law-based
eonstraints raised by the use of speed measuring devices. These include:
the constitutional.- authoruy to use SMDs; the-evidentiary reqmrements for
provmg vehlcle speed and the procedural reqmrements govermng speed
;glaw enforcement._ The 51gn1ficance of the law-based constraints derwed“
.from these legal 1ssues, on the use . of both dxrect-observatton and_ g

'jremote—observatlon SMDs will then be discussed.

2L Constltutlonal/Statutorv Authonty to_Use SV[Ds

‘ States and localmes may,. in the exercise of the:r pohce powers, :
regulate the speed of motor veh1cles~ thus, speed laws have umformly

Ce been upheld ‘as constltutmnal by the courts (1) There exxst two types of.n

: speed laws (Flsher and Reeder 1974 pp 135-38) The first of these is the ._

- _so—-called "basm speed l‘ule" whlch prohxblts drxvmg at speeds greater ‘than o

_reasonable and prudent under. the condltions (2). The second type of ’

speed law deflnes an absolute maxrmum statewxde speed limit. These’; '
‘laws prohibit speeds m excess of the posted hmxts, any such: speed is by
itself sufficient to conviet the driver of a speeding violation.. Currently »
the laws of a ma]onty of states 1mpose absolute maximum speed hmlts (3. - '

In all- states where the ba51c speed law is in force, xt is- supplemented" T

by po_sted maximum : speed limits. . Such limits may be either absolute
maximum limits, as defined above, or. prima facie limits. Exceeding a

prxma facie li"mit is, e\}idenee that the vehicle was traveling at a speed -

greater than that whxch was reasonable and proper for the. c1rcumstances'

however, that speed is not by itself sufficient to conviet the driver. In.
the past, a number of states had used basm speed laws supplemented by
‘prima facxe speed hmlts (4). However, the energy. crisis and the resultmg'.
_ federal leglslatlon (5) has resulted in all states enaetmv maxzmum speed



‘whom radar dev1ces may be used (Comment 1974 pp 446 48) ”O'ther'

statutes reqmre ‘the posting of sxgns warmng drrvers that r&dar ‘and other
'SMDs may be present-~some statutes also specify where these SIg'ns ‘are to

h be placed or where in relatlon to those signs radar devices may be
"'employed (Comment 1974, pp. 447- 48) (11). A few. ‘states have adopted",'
statutory: deflmtxons of "speed traps" and have prohxbtted their use

| (Comment - 1974, p 448) (12).. Under these statutes, a speed trap is

defined - as a measured drstance of roadway over which a vehlcle is txmedv."

' _*‘Stlll other states ha‘ie enacted statutes govermng the manner m Wthh

e from -this trme-dxstence relatxonsmp ! vehicle's - speed can be determmed s G

: .'specxt‘lc devnces are ‘to be used These statutes commonly govern the ST

',,ewdentla.l use of the mformatxon generated by the specxfrc SMDs and the‘ .

, ‘manner in. Whl(!h such evxdence can be. used at trial, such as whether the. j
'“‘:fl'lnformatlon 1s consxdered prtma f801€ ewdence of speedmg, or the‘:v_-:_f
- 1}‘;-_?vi-r:?.condrtlons under whlch the - ev1dence is- admlssxble at trlal (13) Such"" »
. "'"statutes, when apphcable to mechamcal -and electromc ‘devices, also tend :
to Lehmmate the requirem . 'for expert testrmony w1th_ respect to the,‘\__

"‘l‘"'on the basm ot‘ the mformatlon derwed from the’ devrce (14) e

-2 2 Sclentlflc Va.hdlty and Rehabthty of SMDs B

Although reg'ulatlon of vehlcle speed is’ thhm the state's pohce power,-

and the use of speed measurmg devices by itself raises few. constitutional -

- .issues, there ex:st legal issues that concern the scxentxfic vahdtty and'_"‘_
‘rehabllxty of 'these! devxces Unless a partlcular devxce is a- vahd and -

l . rehable means of provmg vehlcle speed it will not be accepted by courts-" g

" as evidence ‘of speed-law vrolatxons ‘and thus will be of little- value m S

..'._,enforcmg speed laws: (Cleary 197 2, pp 514-17).

. In general, there ‘are two methods to- prove that a speed law has. been-ﬁ L
.vxolated The fxrst ‘method 1s to offer opinion ev1dence by a ‘witness. ‘who, -
although not. necessarxly -an expert has had some experxence in observmg‘:_-” :
rates of speed.or has :some - other ‘satisfactory basis for his opmxon-_."'
(Forkosch A_195_».9) - The second method is to offer evidence obtamed from_m' N




However, 1t is beheved that a brxef dxscussmn of the basw elements for

mlght be encountered w1th these devxces.'

) mechamcal or electromc speed measuring devices. The advantage of the

latter method is obvious: the thness, however quallfled s subject to‘
cross-exammatlon and rebuttal evxdence that questxons the accuracy of hxs

Judgments- on the other hand . an: SMD is. capable of producxng an"‘ i
’ accurate, obJectxve measurement of vehlcle speed X :

'For ‘the most part, ‘the sclentlflc validity" and relxablllty of SMDs are"‘f
functlons of the technolog'xes employed in the desxg‘n and the physlca1;_-'=

conflguratmn of partxcular dev:ces._ Thus the admxss:bxhty 1n a legal

proceedmg of mformatlon generated by ‘SMDs will largely depend on two |
factors.‘ the views of state courts concermng the acceptablllty thhm the :

A SClentlflc commumty of the technologles used-'and the wxllmgness of_,'

those courts to permtt decxsxons to be made on the basxs of evxdence '

denved from SMDs. A full dxscusswn of the techmcal factors -and

performance characterxstxcs requ1red to make mformatlon generated by' N '

SMDs admissible in. a legal proceedxng 1s beyond the scope of thxs volume.'

Before mformatlon generated by any SMD can: be -lntroduced as

ev1dence in a legal proceedmg, the sclentlfle vahdxty and relxabihty of .
the dewce must be establxshed (Cleary 1972, pp. 514—17) _ The techmcal ;‘-:' R
- theones and’ prxncxples upon whxch the devxce operates must be shown to :

- be generally recog'mzed and accepted thhm the scxentxfxc communxty, ‘and

~ the' device itself must. be shown- to operate in- a mechanically rehablev"':‘v s

' fashron. ‘When & partxcular devwe 1s flrst used, - expert testlmony w1ll be

requxred at’ every legal proceedlng at whxch mformatlon generated from

“the devxce is mtroduced ‘as ewdence. The expert thness must “be
‘ famlllar thh the techmcal theorles and. prmcxples on whlch the operatlon'

of the dewce is based and must be professmnally quahﬁed to lay a

foundatxon for. the mtroductxon of evxdence lobtamed from the devxce. ‘As
the use of a partlcular dev1ee becomes more’ wxdespread and its valldlty -

and rehabllxty become ‘more apparent courts begm to take Judlcxal notxce’_’
of the devxce and the use of expert thnesses at each proceedxng wxll no- :
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longer be necessary (Cleary 1972 pp. 763-06) _ _

However, even in proceedmgs where expert testlmony is mtroduced or -
the court has taken judicial notlce of the general validity and reliability
of the principles underlying an SMD a foundation still must be laid
before evidence gathered from a particular device will be admitted..
Specifically, it must be shown that ‘the device being relied upon was in
good mechanical condmon at the time it was used, and that its operator.

@if any) was properly trained (McCarter 1967)..

Judicial notice of the vahdlty and rehablhty of the radar speedmeter...,-:..u.m..---

~ was. first taken by the New Jersey Supreme Court in 11955 (15). Smcev-:..,_.}u .

- that time, almost all states’ that permit the use of radar have: accorded.
A ‘the de\nce ]udxclal notlce, either through court decxslons or through_-:’

. '_'1egxslatxon (Rudd 1973) - On the other hand, although VASCAR has been": _

. used in" most states, and mav be admxtted a e\ndence in a. tl‘l&l i thei'; S

;\;proper expert testlmony 1s introduced (16), only a sman mmorxty of. states g

have accorded it ]ud1c1a1 notice (17). - The. Prather devrce has been

admitted—with- approprtate expert testlmony--as ev1dence m a number of

-_ﬂ.;states (18) -but. agam, only - mlnorxty of - courts have accorded the devxce,::f‘ﬂ.{.
' A_L.;;'_]udiclal notice (19), Courts in two states——Illmms and New Jersey-—have
“ _con51dered whether to_take ]UdlClal notxce of the radar gun. The mmozs,:'__'v;"-
bcourt finding no. sngmfxcant dxfferences between the speed gun and

conventmnal radar speedmeters took ]ud1c1a1 notlce (20) ‘and the New

, Jersey _court suggested that the speed ‘gun would" be gtven Jud1c1a1 notlce-

if ev1dence were lntroduced to’ show that it operated on the same
physwal prlncxples as the radar speedmeter (2n.. EV1dence gathered from . _
a photographic SMD, known. as the "Foto-Patrol," was- admltted into
evidence by one court but ]udlclal notice was not accorded the device (22)."
Even where a dev1ce has been judicially noticed, or where the: Vahdxtyv_'_
and rehabmty of & dev1ce have been estabhshed by expert test1mony,’

there will remam technical problems associated with the device, and thesef :
‘may raise legal issues (Comment 1974, pp. 444- 45) These mclude, in.. the,
case of the radar speedmeter, ‘the 1nherent dlfflcultles in ensuring” ‘that. 'A L

the speedmeter is. focused on the approprlate speeding vehlcle, the effects -
of reflections from- dense foliage and vegatation along. the side of the
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. roadway, and the influence of severe vehicle V1bratlons and’ nearby radxo

transmxtters on its operatxon. In the case of VASCAR techmcal problems

mclude whether the operator accurately trxggered and deactwated the .
tlmers used with the devxce- in the case of ORBIS, the Prather‘_‘
Speedwatch ‘or similar devxces, ‘potential dlfflcultles could arise from the
placement of the roadway sensors. Any of these dlfflcultles could prov1de '
a bas1s for attackmg the accuracy of a partxcular speed measurement'y

devxce--thxs in" turn, could detract from its wexght a8, evxdence at’ trlal.

‘In 'sum, there are several possible obstacles to’ the mtroductlon in a
legal proceedmg of a speed measurement obtamed from an SMD The flrst‘
of - these is- estabhshmg the vahdlty and Pell&blllty of the devrce itself.. .
-"Once thls is accomphshed, it is next necessary to show the proper.

workmg order and correct operatxon of the: partlcular device. )

2.3 Procedures Govermng Enforcment of Speed Laws and Adjudxcatlon of A
onlators ' '

There are presently two methods of enforcmg and ad]udncatmg speed"-‘l SERE N

The use of the term "eriminal’ process“ is potentlally mnsleadmg, thls is
because the legal status of a speed- -law v1olatnon varxes from state to
‘state.‘ In many states, speedxng v1olatlons are st111 con51dered"

mxsdemeanors, that 1s, cnmes pumshable by up to one years of

“imprisonment. .In other states (23) speedxng vxolatlons are classmed as"

"violations," "petty- offenses," "quasx crlmes," and the lxke, and retain

some but not all characteristics of ‘erimes:. Fmally, several states (24)
récently -have made speedmg offenses "eivil mfractlons," thus ehmmatmg :
_their ‘eriminal character. However, -even where speedxng is no- longer a
-'crlme, tradxtxonal crlmxnal processes are st111 used to mltxate legal actxons

agamst speed-law violators. (25)

The second enforcement and ad;udlcatxon method takes- -place through o
the admxmstratlve system, or “driver licensing authonty Drwers ‘who are -

1dent1fxed as serious or habltual traffie violators, ‘or whose competence to

. drlve safely is suspected may be summoned to appear before an OffICIal .

12

f-laws.. The first ‘of  these . takes ‘place through the tradmonal crxmmal PG
':-f'iprocess, namely ‘arrest . (or cxtatlon) ‘and: tnal ofa. he"suspected vxolator.'f**"'-f---"'-«



o *'.'Rather,'-'?xt commands the drxver elther to come mto court and answer 't

__'b.magistrate—-that 15, some member “of the ]udicxary-prowded he makes an .. N
‘,lndependent determmation that ‘there exists probable cause to a.rrest thef"“."if- SIR,

of the hcensmg authorxty for a hearmg or mterv1ew. Followmg the S
l;xnterv1ew, the authonty may choose to take action agamst the drxver,.,'
- such as: revoklng or. suspendmg hrs lxcense (26).. The procedural':‘
,restrxctlons govermng both of these methods will be set out m this sectron. .

- 2 3.1 Crlmmal Procedure To prosecute a driver 'for a sbeeding '

violation it xs first. necessary to obtain the court's }urtsdrctlon over him, .-

Where a. drwer commits -an- alleged vwlatlon in a police officer's presence, =

'the officer may agrrest the. drwer w1thout a warrant (Fisher 1967b pD. _
180-187) At presen'@ speed violations normally occur in the presence ofﬁ';: s
' ::'.pohce offxcers and the warrant requ:rement poses no dxfflculty., However,
some, of the SMDs dx.xscussed m th:s volume are to be operated remotely, L
-'thus, \nolatxons will, by deflmtwn occur out51de an offxcer's presence (‘77)
':f";:',,vAlthough some states permxt a pohce offxcer to arrest an individual for-a.’ -
HVlOl&thﬂ occurrmg outside hts presence, the ot‘fxcer must have reasonable
f-grounds to beheve that the 1ndw1dual commltted the vxolatlon. s :‘

Normal procedure. m ‘minor traffle casesp-—mclu‘ding most speedmg.-..;.“_f S

e

“op forego ar trial of the charges by pa ng' the fine~ f the drwer farls to:
: answer the. cltatxon, a warrant is- then. 1ssued for hxs arrest (F1sher 1967b
' pp. 84-86)... S e T
If an’ arrest warrant 15 requxred one - w111 be 1ssued by a'_'.g' ‘

. violator (Fisher : 1967b pp. 100-102). To. constitute: probable cause, ‘the . .~
facts presented to the maglstrate must be sufficient - to create: in the:._j_‘ )
:h-mmd of a reasonably cautzous and prudent person.’ the 1dea that a crlmeyf‘".“
‘has been committed -and that the. person. accused was the one- who
‘commltted the: crxme (28) In minor ‘traffic cases, such as. speedmg, the{l- o
- foffending driver-may be 1ssued ‘& summons to appear in court in lieu of. | _ |
being arrested and brought 1nto custody The summons, like :'the. arrest:r"'w

warrant confers on the court ]unsdxctxon over the drwer (ther 1967b

13



'_;jneed only concern 1tse1f W1th thetf'ctual vehlcle speed.‘”ln basi"speed"”’
¥ 1aw “and" ‘prima- facle states, how_ever, “ T

 pp. 120-123)

Arrest or summons of a’ suspected speedmg drxver charges hxm with

_the offense.. However, to ‘obtain’ a speedmg conv1ctlon the prosecutlon-' -
‘must prove in court that & vxolatlon had occurred Where speeding is a
~ eriminal offense, proof beyond 8 reasonable doubt normally must be- shown.

(29), in some states, where the offense has been "decriminahzed" the -
proof need only be "elear and. convmcmg," or even a: "prepondence"‘

'(maJorxty) of the ewdence (30)

The first element that must be proved is that the drlver m fact drove

- - the offendmg vehicle. Second the offendmg vehicle's speed must be. , _
estabhshed Thxrd “the speed 11m1t on the road where the. alleged-‘v_ '_ o

_V1olatxon occurred must be shown' tms mcludes provmg ‘the maxxmum@ '

g speed limit (1f any) then m force- and’ if- the hmlt were not an absolute:f"

maxxmum, 1t also reqmres ev1dence that the driver’s speed was not"
reasonable and prudent under ‘the’ cxrcumstances. Thus, in states where'g' B

' absolute max1mum speed lxmxts ‘are- set by the statute, the prosecutlon

,,the prosecution, m : st

;".;;:evxdence of other factors showmg the vehrcle, _,_.,»,speed ,as not reasonable

and prudent under the: cxrcumstances (Flsher and Reeder 1974 p. 137) _
In- sum, ‘the requxrements of crlmmal _procedure are the followmg flrst,_ '

: obtammg the court's Jurxsdlctxon over the dnver- and second proof at
trial: of the dnvers 1dent:ty, the prevalhng speed hmxt, and the drlver's R
_'_own speed s B

”"2 3. 2 Adm'inistrativ‘e ‘Procedure. In most states, dmver hcensmg andj.;

regulatxon is under the control of the driver. hcénsmg authonty, an @

o f admlmstratlve agency that has ‘some sanctxomng authorxty Because the
agency's sanctxonmg powers are hmlted by statute, ‘questions are raised as
- to whether the lxcensmg authorxty can sanctlon an mdmdual on ‘the basns R

. _ ":of recorded mformatlon obtalned from remotely operated SMDs. - ;

In most states the hcensmg authorlty can take actlon agamst a driver'

- only in SpElelc s1tuatxons defmed by statute, such as multlple trafﬁc .
:,crashes or conwctlons of traffxc law violatxons.-» In general, such S

L.




situations are well-defmed objectwe events, usually ev1denced by SOme
official record (31) In some other states, ‘upon SUfflCleﬂt information and
. for good cause, the licensing authority may require a driver to appear for
an interview with an official of the licensing authority (32). Should the
driver refuse to appear, speicifi-c sanctions are authorized. Thus, the
circumstances under yvhi_ch an individual may be summoned before the.

driver lic.ens’ing authority depe-nd on state law.

2.4 Apphcatxon of Lea'al Issues to SMD Use

The legal 1ssues relatmg to constxtuttonal and statutory authonty, _

scxentxflc vahdnty and rehabxhty, and law enforcement procedures, ‘which

' were dxscussed ‘in thxs section, raise potentml law-based: constralnts to" the" '

.use of some of the: speed measurmg ‘devices- discussed in . the volume. B

- This section ldentxfles and discusses the specmc constraints that maV'_'
' affect the. use of remote-observatlon and dlrect observatlon SMDS,‘ ,

- respectlvely.

- capable of recordlng mformatxon about specxflc speedmg vehxcles could be,,

Remote Observatlon Devmes Only ‘those devxces that are"'_f‘f:'ff_fwf",f':""i?"'-‘

f‘--used as - remote speed measurmg devxces “Thus,. only ORBIS-like : devmes;u"f.:':,-ﬂ.f ST,

~ that- take photographs, video recordmgs, or some similar . record of ‘the
_vehlcle could be employed for ‘this purpose. At a m1n1mum, such devices
would be required to record the date, txme, and place of the -incident, the-
speed of the vehlcle, and the reglstratlon plate of the wehicle. - The use

-of remote-observatxon SMDs: will give rise to-a number of . potent1a1~-»-~ e

‘.law-based constratnts, mcludmg' statutory prohlbmons of speed traps, the
nece551ty of obtammg evxdence of road conditions where the speed 11m1t_v
.is ‘& basiec or prima facie law, obtaxmng jurisdiction over suspected' '
violators; ‘and identifying the driver for the purpose of taking crlmmal or'

admlmstr,atrve action .agamst him.

- 2.4, L1 System Trlggerlng Issues- Speed Trap ?rohibitions Assumino;‘

that the issues of scientific validity and reliability, proper functxomng,
and proper operation have been resolved, the first legal issue is concerned
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. speed: law states.

with the triggering 'system used to activate' and deactiVate”the"device.' '
Remote-observation devxces emplovmg spaced sensors placed in the road '
would be barred in states that prohlblt the. use “of speed traps; in
contrast, dewces usmg radar speedmeters, guns, or-. sw1tches probably
would not be considered speed traps in those states (33) | e e

2.4.1.2 Basic or Prlma Facie- Speed Lxmlt Issues. A'ssum'ing’ the-
1nformatxon gathered from a remote—observatlon SMD is admlssmle at the

cr1m1nal trlal of an alleged speed vxolator, a second potentlal constramt'_ ;

could arlse with respect to the use of remote devxces in areas in. which

‘speeds are governed by basnc or prima facie speed llmxts._ Since no
‘officer would normally be avallable to testlfv as to factors and’ condltxons,'f
that made the recorded speed of the vehlcle unreasonable and 1mproper at -

the time of the 1nc1dent, it would be dxfflcult to prove all of the

" elements requlred to conviet ‘the. drlver of a speedmg offense._ On the -

other hand thlS 1ssue would not arise where absolute speed llmxts are'

,posted Although thls constramt would not . preclude the use of: a remotei.-:_‘

T .;-dev1ce, 1t could hmxt 1ts use as a law-enforcement tool 1n prlma facle

2, 4 d.3 Apprehensxon of Suspected Speed Law Vlolators. As’ ‘pointed

out earlier, enforcement of speedmg v1olatxons-—regardless of- whether they‘

" are classified as mlsdemeanors,‘v1olatlons, or cxv11 mfractlons—xmtlally_
-'mvolves either- the drxvers apprehensxon on szght or ‘the subsequent :

issuance of a warrant or summons. . Even: though a drwer not observed :

speedmg by a pohce offlcer could be prosecuted, it is- essentxal that hev :

be. identified . fll‘St.‘_ ‘
A remote-observatlon SMD, such as ORBIS, is. capable of recordmg a -

speeding veh:cle's front registration plate. Thls, however, may not be .

sufficient to 1dent1fy the alleged speedmg driver. In the United'States; &

varxety of 1nd1v1duals, such as relatives ‘and- employees, 'may drive the

owner's vehicle,  Thus, whether such hm1ted recorded 1nformatlon would

be sufficient to 1ssue a warrant or summons is unclear.

o Even 1f a. remote SMD 1s capable of photographmg the vehlcle's front '

e
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to prove the vehxcles speed and the offxcer attendlng the devxce would‘
be avaﬂable to testxfy as to other factors and c1rcumstances that made
the recorded speed unreasonable and 1mprudent under the c1rcumstances.

25 Summarv _ . .
' The potentlal law based constramts, (arxsmg from legal lssues ralsed in ..
connectxon w1th the use of speed measurmg devxces, 1nc1ude the followmg-' .
'_.o estabhshmg the scxentlflc vahdlty and- rehabxhty of SMDs - o
B ‘--not based on the same prmclples as’ the judlclally notlced .
- ‘radar speedmeter- o IR L
o"- ‘the ex1stence of state statutes prohlbxtmg "speed traps,"j:_'_'*
- _whxch preclude the use. of certam SMDs' I

) _condmons, weather, trafflc, and t1me of dav whenz .

i -necessary to prove a vmlatxon of a basw or, prlma facxe- o

& e

' agamst him.. S
The latter issue also mcludes the 1ssue of whether a vehxcle owner can be | -
held or ‘presumed liable for ] speedmg v1olatxon m cases where thev
offending driver cannot - be identified, - e . )
o Methods of removmg or resolvmg these constramts w111 be dxscussed m

' the next section.
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seat occupants as well as, 1ts reglstratlon plates, 1dent1f1catron of the

' offendmg drwer for the purpose of 1ssu1ng a warrant or summons -remains

’_an 1mmense1y dxffxcult task One possxble method 1s to examme ‘the
photographs mamta:ned by the drwer hcensmg authorlty However, even
assummg that state law authorlzes the. keepmg of such a photograph file
" (34), ‘the. practxcal dxfﬁcultres of searching a file--time and expense, plus
"the quahty ‘of - the. photographs on f11e—-could be prohxbmve. Thus, it is :
questlonable whether the information génerated bv a. remote-—observatxon
) SMD could support the xssuance of a warrant or summons. - , )
" Should a drlver hcensmg authorrty attempt to-.use data generated by ° .
:':remote operatron SMD, xt would. face the same dxffrcultxes in 1dent1fymgff:-j._”.;j__;vvff"t i

' ‘the offender as. would the police and courts. The hcensmg authorltles ‘of.
'vl;"‘j;’most states ..... also would face an addxtional eonstramt mentloned earher,»,“,‘,1':,&_,;;’;

‘-f'ithe Vlsua.l Speed Indicator, the Prather Speedwatch and ~other, such™

namely that a drwer oannot suffer hcelnse sanctions unless well det‘med
Smoe datai_‘_,_',_.‘;,

'and .ob}ectxve events-—such as crashes or. convxctlons—-occur

_'that could be: :operaded ‘with-a pohce offlcer present In such an':’ -

operatlo‘nal mode, .assummg that 1ssues of scxentlflc valxdlty andi-».ﬂj‘ e
rehability, Pinl‘ functionmg and prOper operatlon have been resolved few-, o
:"‘Problems should: be encountered with' the use of most devices: In states

whe : "_speed traps" are outlawed by statute, none of the SMDs that ;.,use-..“-.rv_'if‘:f‘--“;-

; sens ',‘separated by a measured drstance or, whlch effectwely :‘m'e‘lfi.:‘i A
'ﬂ,‘va vehlcle over the dlstance would be permltted thus, VASCAR ORBIS

y ‘,'.dev1ces would be: precluded in . suoh states. -On  the’ other hand radar:f':;":‘-g‘ S

. ,‘.;speedmeters, the radar gun, and devxces trrggered by- radar sthches would,‘ -

-ynot be precluded smce these -are not con31dered speed traps. ‘ _
" Few problems should be encountered in usmg the mformatlon generated f o
5 'by such devwes at trlal, elther m prrma facie or absolute maximum speed'

L j'vlaw states. The speedmg data provxded by the devrce would be. admrssxble"‘-"-‘-‘

i 17} :




3.3 theining Evidence Proving Violation of Besic OP__ ‘,Pr'ir.na. Facie Speed

Laws ' o : yRe

Where evidence is gathered by an SMD to prove vmlatxon of elther a
basic speed law or a prlma facie speed limit, it must be -shown--in
addition to the vehlcles speed itself--that the measured speed ‘was -not
reesonable and proper under the cirecumstances. Thus, ev1dence of road
conditions, weather, and traffie density must be introduced at the
speedmg_tnal. Because the SMDs themselves, as currently - concelved do
not have such capablhty, the SMD data mlght ‘require corroborating -
test1mony This poses no problem - when dxrect-observatlon devxces are
used, since the operator could observe and testxfy to .these matters.‘

- However, when remote- operatlon SMDs are used, theu' effectweness in

provmg that measured speeds were unreasonable or lmproper will be
limited; Modification of SMDs to record traffic or weather -data,;. for‘

instance, could limit the impact of .this constraint.

'_3 4 Identu’xcatlon of Speed—Law VlOl&tOl‘S For Law~Enforcement Actlon o

Essentnal to anv crlmmal or admxmstratwe actlon agamst a speed-law,-'

"vmlator is that he be 1dent1f1ed ‘As. pomted out, however, the usé of _
remote-observatlon SMDs normally will result in identlflcatlon of the .~

owner but not the driver. Owing ‘to a fundamental pnnclples of the"'
Americal legal system favoring personal responsxbxhty for wrongdoing, and -
discouraging pumshment of individual for the acts of others (35) actlon
frequently cannot be taken agamst the owner. (because hxs personal'-
responsibility for the v1olatlon cannot’ be establxshed) or agamst ‘the driver

(because he cannot be 1dent1_fzed). ‘There, exist, - however, several potential . -

strategies to resolve this constraint, 1nclud1ng two substantive law
changes: first, holding the vehicle -owner vicariously lia-bl-e for any
violations committed with his vehicle; and second presummg that the
vehicle owner was in fact the offendmg dnver. Because the,'
vicarious-liability approach is the subject of another volume in thxs series
(Ruschmann et al. 1979), it will not be d1scussed here, other than to note

- that it would require amending 'exi'sting‘«laws in almost all states; even

then, it might be -rej_ected by courts as & vi-olation of due process of law, .

20



3.0 APPROACHES TO CONSTRAINT RESOLUTION

~ The c.onsltraint‘s that have. been, identified might pose significant
barriers to the use of certain speed measuring devices. It is the purpose
of this section to discuss possrble approaches that might be employed to'
~ resolve these constramts. ~With respect to the problem of identifying an
- offending driver- from data. generated by .a remote-operation SMD, two

proposed . solutlons mvolvmg substantlve law changes are also dlscussed :

N -holdlng a vehlcle owner. v1car10usly liable for thedriver's speeding -

’ . ‘Vlolat1ons, and presummg the owner to be respon51ble for vxolatlons
commxtted w1th hxs vehxcle. _ ' : o

‘-"1'31 Establtshmg the Sc1ent1f1c Vahdlty and Rehablhtv of SMDs -

As pomted out earher, only the radar speedmeter has “universally- been-

' accorded judieial- notlce, but there are. mdlcatlons that devices Whl{!h_

operate on prmcxples 51m11ar to the speedmeter also -will: gam eventual"= N

. Judlclal recogmtlon. Novel SMDs w1ll 1mt1ally requ1re e‘<pert testlmony at .

'.speedmg trials - before they wxll be accepted as: ev1dence of. speed-‘ should e

" they be accepted by courts as scxentxﬁcally valid and ‘reliable, . they also
' w111 be accorded ]udicxal notlce. Thus, the lack of 3ud1c1al notlce makes
_-the employment of ‘a novel SMD- to enforce speed laws a costly and
rtlmehconsummg matter. Thxs constrant is best resolved by verlfymg the |
.‘SCIEHtlflc basis of its operatmn and by establrshmg 1ts accuracy through'v'

’ expenmentatlon, before 1ts use in speed—law enforcement 1s attempted I T

3. 2 Statutorv Prohlbrtxons of "Speed Trap;' B

) A small number of states prohxbxt by statute, the use of tim e-drstance' |
speed measurements. In these states the use of ORBIS the Prather ;
_;Speedwatch and similar. devrces us1ng spaced sensors placed in. the‘_
',A.roadway will be’ precluded - This constramt cannot be removed w1thout'
makmg approprlate statutory changes '
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to ‘support ‘an owner-drwer mference (41) some courts have refused to A

. invoke the mference unless one has been created by statute. Courts also '

A con51der the possible xmpact of a presumptxon on the owner's Fifth_

- Amendment prwﬂege agamst self-»mcrxmmatmn (42) : when the owner is ..
forced to testlfy to rebut the- presumptxon, courts are more llkely to flnd"
that the presumptlon V1olates the pr1v11ege (43) Wlth respect t0
owner- dr1ver presumptlons in speedmg prosecutlons only one: reported case»b'.

(44) was found- in: that case the ‘court overturned the presumption on the

. grounds that no legxslatlon created the . presumptlon and further, that it

' was unnatural to- conclude, from the fact of owmng a vehlcle, that theg _

owner drove 1t _ - R SRNREE : _
Other than to enforce parkmg regulatxons, ownqr-drwer presumptxonsz ‘
have -not been w1delv used (45) and in those states that have attempted

to use such presumptlons ‘to enforce traff1c laws courts have taken a’

' cntlcal view toward them. “While the owner—dnver presumptlon is a
o possxble means of resolvmg the constramt pos d,by fallure of an: SMD to_‘,.,.
‘ 1dent1fy a speedxng drxver, 1ts valldxty is uncert,m, and depends on the.;

attxtudes of counts. It 1s possxble that th

"decrxmmahzmg" speed vxolatlons ehmmates 1mpr1sonment as a possx_blefi--.
sanction, and also reduces the burden of proof both are factors hat
weigh 1n favor of permlttmg owner-drlver presumptlons,

Assuming that nexther vncanous llabihty nor an- owner-driver/'

presumption is avallable in a part;cular state, remote—observatxon SMDs ‘
still mlght be employed and still might have. deterrent effect For -
example, pohce authorities mlght choose to track down a8 small number of

flagrant speed vxolators—-such as drwers who exceed the posted speed”

limit by more than fxfteen mlles per hour-and give ‘wide: publlclty to-

“their prosecutlon. It is ‘also concelvable that - -some drlvers who recexve

summonses for speed violations detected by remote SMDs would choose to
plead guxlty rather than challenge their identiflcatzon by the dev1ce.

However, in .those states that have establzshed less strmgent standards for .

provmg guilt of trafflc vxolatlons, convxctlons based on SMD-generated-"

L

_ recent trend toward clasmfymg‘_'--.'_}_'“f:_‘;‘i‘..‘j»‘;'"v‘ il
I speedlng ‘85 8" "crvxl xnfractlon" mlght 'cause courts to recogmze the B "
validity of owner- drwer presumptlons (46) Thls is because"-i_“_‘sff



especxally in- states that categorxze speedmg as a crrmmal offense. o

o An owner-drxver presumptlon also would, 1n most states, requlre"'z"i
‘-";substantlve law changes and ralse due process problems. Generally S
. -speakmg, a presumptlon is’ an 1nference of the exlstence of one fact-_" 4

drawn from.- the proof of the exxstence of another fact (Cleary 1972 pp.

N 802~ 806) Courts dnd- leglslatures have created numerous legalf; )

','-case the” ‘trier of fact that’ 1s, the’ Judge or the jury, carmot be compelledl_i.f-

V‘,"presu ption perr‘nxtted t

| 'presumptions, for example- that the possessor of property is the owner_-‘_-"__‘;__'
1 (36); ‘that a letter properly .addressed, stamped and’ malled was - duly"""bb .
dehvered to the addressee (37) and that" off1e1al actwns by pubhc ofﬁcersf:ﬁ‘}_‘; }
"'fuand judxclal offxctals have been regularly and - 1ega11y performed (38)

Tf'\Generally, they are used m sxtuatxons where one party has greater access:ﬂ'[;'

‘ ) Conclusxve presumptxons may be used m cwrl actlons, but are not;z.'f o
permxtted in crxminal cases.} "This is because" held since in a crxmlnal o

1) nd: egamst he defendent as to any element of the crrme »(39),3 A_n‘y
) 'be used 1n a crlmlnal case must therefore “be

.- | rebuttable- even then, ,presumptlons w1]1 be exammed very crltlcally w1th“ o
. respect to the mferenttes drawn from the proven facts. '-; P e
‘ When rebuttable presumptlons are apphed m crxmmal eases, appellate..g’;]--’;

..,mferred and the proven facts, thhm ‘the- context of, the serxousness of.‘: o
,;v','the crlme charged Presumptions that the reglstered owner of. a vehlcle]"f
lS responsrble for parklng v1olatlon, a "civrl" offense in. most states, have’ " o
-'_‘been upheld in most states (40) Although most courts recogmze that’ the.-:-;-d-

"relatlonshxp between ownmg a vehxcle and drxvmg 1t is sufflctently close.




' 'of

Adata 'coulld be easier '-to 'obtain than .in states."that' cheracterize speeding
‘as’ & crime. or quasx—crlme._ It should be noted that pohce and drrver A
llcensmg authormes are not limited to using trad1t10na1 sanctlonmg modes
against -drivers or ‘owners. Warning letters to revlstered vehicle
owners——especlally if the owners are commercial enterprises that employ
drivers for business purposes—mlght have a significant deterrent effect;
'warnxng letters also could make drivers more aware . that

remote—observatxon devices are being used (47). Thus, remote-observatxon T

SMDs should, in spite of. ex1st1ng law—based constramts, be of some value E

m producmg comphance w1th speed laws.

- B 3. 5 Summary .

Four legal constralnts that may hamper the use of certaln speed_-‘ -

K measurmg dev1ces have been, tdentified They are: the requxrement thatf;‘
~ the scxentlflc rehabmty and validity of SMDs be estabhshed the existence
'A't"’tutory pl‘OhlblthhS agamst “speed traps"- ‘the ev1dent1ary'j‘

requ1rements “of provmg v1olat10ns of ba51c ‘or prlma facle speed laws, and O

" the” mabxhty of remote—observatxon S’VIDs to- 1dent1fy offendmg drivers. -

. Assummg that ‘a. proposed SMD 1s ‘an' aceurate instrument for:"
measurmg vehiele speeds, the first constralnt can be resolved by
,presentmg expert testlmony suffxclent to convmce a court to Judrcrally
notice the. devxce.

‘The second constramt apphes only in & few states; however, where 1t'f:

.~ does_ apply, - 1t will preclude the use of SMDs—direct or. remote—-—that rely,_'; 1'

on spaced sensors placed in ro&dways. This constramt cannot be resolved

wrthout statutory change.:

The thlrd constramt prmcxpally affects remote—observanon SMDs whmh

as currently designed, cannot record all of the factors that determme'_;”,ﬁ_ o

whether a measured vehxcle speed is rea.sonable under the mrcumstances.:
.Other than by enactmg leglslatlon imposing sbsolute maxunum 11m1ts, thlS "
constraint can be fully resolved: only by making remote-observation
devices capable of recording weather and other data as well as vehicle
speed measurements o o o

The - fourth constramt that of personallv 1dent1fy1ng the drxver, hmxts
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the effectlveness of remote-—observat:on SMDs in- deterring speed
violations. Under current laws governmg the proseeutxon of speedmg
violators, a convxctlon, or-—m some 1nstances-—1n1t1atlng a prosecutxon,
might not be ]ustxfxed on the basis of data generated by thev::
remote-observatmn device, Slmﬂar constramts would apply to the use of
remote-observation SMD .data in administrative proceedmgs. Because
these devices do not readily 1dent1fy the driver,. possxble resolutlon :_
‘strategies include holding the owner vxcanously llable or, by the use of -
presumptlons, forcmg the owner to identify the drlver. Both of these'
~ approaches requxre the modlflcatxon of exnstlng laws' moreover, even 1f

: modxflcatxons are made to adopt these approaches, vxcarxous liability - and‘ L

- owner-driver presumptlons are hkely to be contested on constltutlonall,ﬂ-b? “

grounds, espec:a]ly in states where speedxng is characterlzed as a crxmxnal e

offense.» St111 remote—-operatxon SMDs could be used to pursue flagrant_: -

speed-law v1olators for: the purpose of sanctlomng them, as ‘the basis for'_vy o

issuance of warmngs, of sxmply to promote pubhc awareness of speed-law;_g",;: .




40 ’CONCL_U.SI.‘ONS ‘ANI;}'DV.;F'RECOMMENDATl’ONS

S Constltunonal authbrrty exxsts both for the regulatton of vehlcle speeds-

- fand for ‘the. use- of électromc and meehamcal speed measurmg devxces.

*The use of SMDs is, however, restmcted by state statutes ‘and regulatxons,_;, L

.as’ well as. rules. of év1dence governmg the. admissibility of S‘AD—generated‘ N

data Jin .court proceedi‘ngs. -In. addmon, the: constxtutlonal and statutor
‘:""-_:procedures that govern the’prosecut:on of speed vmlators also restrxct thef

w:?use of data obtmned from these devxces. MR SR

's.? govermng the prosecutlon of speed vxolators wrll especxally‘_,

f‘restnct the use:of. re@note SMDs as a ba51s for sanctlomng drwers. Wh;lei,:--f‘_u’.‘f

:changes in. the substantlve law-—such as. v1carxous habtlxtv and owner-drwer :

'iﬂwarmng letters.,; On the o,tiher-,s-:h' g t .
ff”;volume would not’ sénouslv restnc,,-_, s dire
:In any event, whethen—and how effectwely-—a partlcular SMD could be-»"'._‘»'
r-;f--;used ralses xssues of state and local law, thus, a planner contemplatmgf B

' the use of an SMD should examme carefully all apphcable state and 1oca1. o

tlaws._ | AR S . o
Thus, we conclude that the legal fea51b111ty of eaeh partrcular 3M
"-would depend on' 1ts techmcal characterxstcs, whether 1t 1s opera ed“.f' -
';:dlrectly or remotelv, and most 1mportantly, on the state and local laws . :

: '-jgovermng or.: affectmg 1ts use. ‘; In general SMDs are legallv feas1b1e :
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 FOOTNOTES

7 AM.‘JUR.' 2d Automobiles and Highway Traffic S§ 180-91 (1363).

UNIFORM VEHICLE -CODE § 11-801 (1972). Representa‘tive‘ state }

. statutes imposing basic speed laws include the following: ALA.
'CODE '§ 32-5-91(a) (1975); ARK. STAT. ANN. § 75-601(a) (Supp.

1977); CAL. VEH. CODE § 22352 (West Supp. 1978); COLO. REV.

'STAT. § 42-4-1001(1) (Cum. Supp. 1976); MASS. ANN. LAWS ch, 90, .

§ 17 (Michie/Law.. Co-op Supp. 1978) N.J. STAT. ANN. § 39:4-98 = ..

. (West 1973); OHIO REV, CODE ANN. s 4511.21 (Page Supp. 1977); '«
'OR. REV. STAT. § 487.465 (1977); R.I. GEN. LAWS § 31-14-2 (1968); = .
“TEX..REV. CIV. STAT. ANN. art. 6701d, § 166(3) (Vernon 1977) and._g_ :

' UTAH CODE ANN. § 41-6-46 (Supp.-1978).

‘Representatwe statutes 1mposmg absolute max1mum speed hmxts S
. include the following: 'CONN. GEN. STAT. ANN. §14-219(2) (West~ . "
o ‘_:V,Supp. 1978); DEL. CODE ANN.. tit, 21, § 4169(a) (Cum. Supp. 1978),-,,;,_,;_ R

. .GA. CODE ANN. § 68A-802" (1975), HAWAH REV. STAT. § 291C-102.

.. (1976); IDAHO CODE § 49-681 (Supp.-1978); TLL. ANN. STAT. ch. 11, -
5 801(b) (Smith-Hurd Supp. 1978); IND. ‘CODE ANN. § 9-4-1-57(b)

| Preceding page blanj |

. (Burns Supp.:1978); IOWA CODE_ANN. § 321.285 (West Supp. . ..
{+71978-79); KAN. STAT. ANN.-§ 8-1558 (Supp., 1978); ‘and KY¥! REV: "
. STAT. § 189.390 (Supp.. 1978) R

A number of states mamtaln statew1de prlma facxe speed hmlts
,Representatlve statutes include the following: MASS. ANN. LAWS
‘ch. 90, § 17 (Michie/Law. Co-op Supp. 1978); N.H. REV. STAT.

ANN. § 262-A:54 (Supp. 1978) [55 mph national -maximum- only];
TEX. REV. CIV. STAT ANN. art. 67014, S8 1698(8.) 169B(j) (Vernon
1977); and UTAH ‘CODE- ANN. § 41-6-46 (1370). The \Tatxonal-

- Committee on Uniform Traffie .Laws and Ordinances has, since .
.- 1956, - recommended an absolute speed limit in place of a prlmai;.-
e :5.facxe hmlt See, TRAFFIC LAWS ANNOTATED § 1-80L.1 (1972); -

93 U.S.C.A. § 154 (West Supp 1978)

... As of December 1978 ‘all 50 states had complied with the federalv._
"~ legislation" m&ndatmg the national maximum 55 .mph speed limit. - -
- Representative statutes include the followmg ARK. STAT. ANN. §
- 75-601(b) (Supp. 1977); CAL. VEH. CODE. § 22348(a) .(West Supp. -

1978); COLO. REV. STAT. §:42-4-1001(7)(b) (Supp. 1978); OHIO REV.
CODE ANN. §-4511.21K). (Page Supp 1978); and OR “REV. STAT §

487 475 -1977).

See, e.g., MICH. COMP LAWS ANN 5§ 257 627 (1977)
Annot., 6 A L .R. 3d 1326 1330-31 (1966)

27 Precedmg page blank
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10.

© 12,

8

Compare, State v. Brown, 87 R.L 15, 196 A.2d 133, 136 (1963) with
State v. Campbell, 97 R.L 111, 196 A.2d 131 (1963), see also, ‘Annot.,

- § A.L.R. 3d 13%, 1331—37 (1966)

‘Dooley V. Commonwealth 198 Va. 32, 92 S E.24 348 350 (1956)
‘[holding that the use of radar . measurements, as' prima facie

evidence of speed, does not vxolate due process of law]

See, e.g., the followmg MONT REV CODES ANN S 32—21503
{1875)% and’ VA CODE § 46.1-198. 2 1974), . ’

'-CAL VEH CODE s 4080]-40804 (West 1979), WASH 'REV. CODE

ANN, s 46, 61 470 (1970)

t

"See, e.g.,y. FLA STAT § 316.1905- (1978), and ME. REV. STAT ANN.'

tit. 29, § 1254 (1878). However, legislative determinations that

‘ 'results obtained from an SMD are prima facie evidence of speed
"must not violate due process of law; specxflcallv, they must be

both reasonable and rebuttable. -In this regard see, Dooley v.

" .Commonwealth, 198 Va. 32, 92 S.E.2d 348, 350 (1956) [radar speed |
: “measurement], see also, - Commonwealth Ve DlFranceseo, 458 Pa. o
188, 329 A.2d 204, 25'7 EID (1974) [blood alcohol levels] :

" MONT. REV. CODES ANN. § 3-2150,2 (1947); OHIO REV. copE T
'ANN. § 511,091 (Page 1973); OR. REV. STAT.§ 487.500 (1977), and o

.. VA. CODE S 46.1-198 (1974)..

15.

16.

17.

18,

S.E.2d.621 (1967).

l 1 '_4;.‘. ‘.'.?4"--." o 4!» ‘ \“_4,:»‘ o Sl
State v. Dantonio, 18 N.J. 570 ns A 2d 35 (1955), see also, Annot.,
47 AL.R. 3d 822 (1973); and Cleary, E.W,, ed. 1972. - McCormick's -
Handbook on the law of evidence. 2d ed. pp. 514-17. St. Paul: West

Publishing Company.. One recent and widely-publicized decision, e
" State v. Aguxlera, (Dade Cty., Florida, County -Court, May 7, 1979)

disputed the capability of radar to establish vehicle speeds’ beyond N
a reasonable doubt; however, it is unhkely that other courts will
follow the reasomng of tms case. : . :

Cxtv of St Louxs vi Martm, 548 S. W 2d 622 (Mo Ct App. 1977}

People v. Leatherbarrow, 69 Misc. 2d° 563, 330 N.Y.S.2d 676 (Erie
County Ct. 1972). o '

State v. Finkle, 128 N.J. Super. 199, 319 A.2d 733, 737 (App. DIV.. ‘

’9745 cert. denied, 423 US 836 (1975)

Typical’ decxsxons include: Carrler \'A Commonwealfh 242 SW 2d .
" 833 (Ky. 1951); People v. Kenney, 354 Mich, 181, 92 N.W.2d 335

(1958); City of Webster Groves V. Quick, 323 S.W.2d 386 (Mo. Ct.
App. 1959), People v. Asheroff, 12 stc.,2d 10, 174 N.Y.S.2d 525
(Nassau County Ct. 19555, and State V. Clark 272 N c. 114 157
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18.

“people V. Charles, 15 stc. 24 101, 180 N. Y.S. 24 635, 638 (Orange,'

" County .Ct.. 1958);. People v. ‘Duskin, 11 Mlsc. 2d 945, 174 N.Y.S. 24

o 527, 529-30 (Nasseu County Ct. 1958).

o200
o

22,

¥ Peoole V. Donohoo, 54 111 App. 3d 375 359 N. E 2d 546 (1977)

AState Ve ovmgton, 153 N.J. Super 252, 379 A. 2d 486 (App Div. -
T977). g

,People . Pett "3 Mlsc 2d 978, 178 N.Y.S. 2d 550 (Garden Cxty ‘
‘Police Justice's Ct.v1958) A famlhar photographic device is the.. - -
. Regiscope, which is. used in check-cashing transacttons._ The{_.;._."!:

- Regiscope photographs the check and. the person cashing it."Cases . . .. =
- upholding the use of Reglscope photographs in’ bad ~check =

. prosecutions include 8isk v. State, 236 Md. 589, 204 A.2d 684":'

-1’--:‘-;((1964), and State V.. Tatum, 58 Wash.. 2d 73, 360 P 2d 754 (1961)

25
o N H.. o 343 A,?.-d 345 (1975)

-_.'.Typxcal statutes decmmmahzmg trafflc—law ad}udxcatlon mclude the
“following: ‘FLA. STAT. §5 3181 et seq. (1978); N.Y."VEH. &’ “TRAF

A number of states have ehmlnated 1mpnsonment as.a posmble-;j--;- Sk

“sanction for certam ‘moving trafflc—law violations. - In-this: -pegard - °

" one should see, the. ‘following provisions, .which are typical:-. CAL. R

.. VEH, € CODE §§ 40000, 1--40000.28, (West Supp. 1978) [ehmmatmg.‘“”v o

L ftmpnsonment except for convmttons of. serious’ offenses, and third =

o and” subsequent cofivictions of ‘minor offenses] OHIO. REV. CODE "
‘ ;;“'-A,NN. .§§ 2929.21(D) (Page 1975), 4511.99(D) (Page Supp. . 1979) "

! "«*‘;;[ehmlnatmg 1mprlsonment for‘:-

‘a d-" the Flonda, New York, and Rhode Island statutes cxted below.

first: conv1ctlons .of: .minor- offenses]'

LAW §§ 155, 225-228 (MeKinney Supp. 1978- -79); and R.I GEN

'LAWS §§ 31-41-1-31-41—5 31—43—t—-31—43 =7 (Supp, 1977)

State V. Clavton, 584 P.2d ML (Alaska 1978), State v. Mxller, : .:'

;See, . es. MICH. _COMP, LAWS ANN.§ 957, 320(d) (1977), wh1ch Sets ' L
- out the. grounds on.which the driver hcensing authorxty may\_.-.:“__'

;'summon a drwer for a reexaminatlon. o

‘_,Statutes permlttlng warrantless arrest for offenses, commxtted L
... outside-an officer's presence, . include the following: ILL. ANN
. STAT. ¢h. 38, .§ 107-2. (Smith-Hurd 1970); KAN. STAT. CANN. §F :
22-2401(c)X2) (1974) N.Y." CRIM.. PRO. LAW §140.10 (‘VIcKmney FOT)5 s e
.. 'TEX. CODE CRIM.. PRO. ANN.. art. 14.03 (Vernon- 1977); ‘and WIS. - = -
STAT. ANN. § 968.07. (West '1971). Some of-these provisions: apply ..
. ‘onlv to- arrests for. "erimes" or "breaches -of the pesace" and’ might.
" not extend to minor traffxc—-law violations. In any event;. these .
statiites require that the officer have at least reasonable grounds L
to beheve that the suspect has commltted an. offense. AT
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28,
29,
30.

3L

32.‘

33,

34,

35,

Dean v, State, 205 Md. 274 107 A. 2d 88 92-93 (1954)

In re Winship, 397 U.S. 1358, 334 (1970)

See, e.g., N.Y. VEH. & TRAF LAW § 227(1) (McKlnney Supp.‘
1978-79) ["elear and convineing"l; and. N.D. CENT CODE §
39-06.1-03(4) (Supp. 1977) ["fair preoonderance"] :

MICH. COMP LAWS ANN § 257.320(a) (1977) contains a statement

of the grounds on which a driver may be summoned to. aDpear for

a reexamination of his fitness ‘to operate a vehxcle.- ‘

'~ CAL. VEH. CODE §§ 13950-13953 (West Supp 1978), ME REV. .

STAT ANN. tit. 29, § 2241 (Supp. 1977). .

People v. Beamer, 130 Cal. App 24 874, 279 P. 2d 205 (1953) State_ -

W, Rvan, 48 Wash 2d 304, 293 P 2d 399 (1956)

See, e.g., MICH. COMP, LAWS ANN § 257 307(b) (1977) [drlvers'.
photographs may not be retalned on flle by anv enforcement )

‘ agency]

See, e.g., United States v. Park 421 US. 658 (1975) [requmng the'

- vicarious party to be.-in some. “responsxble relatlon" to the._'*_-»_%_._ S

o -~mdmdual eommxttmg the crimmal act]

36,

37.

38..

39.

40.

_L;_‘_See, oLy OR REV STAT s 41 360(11) (1977)

Emplovers National Life Insurance CO, V. . Wllllts, 436 S W. 2d 918
921 (Tex. Civ. App. 1968). e _ , ,

S.S. Kresge Co. v. Davis, 277 NC 654, 178 SE 2d 382 386 (1971)

Commonwealth V.. Pauley, 368 ‘Mass. 286 331 N ‘E.2d 901, 905-906
appeal dismissed, 433 U.S. 887 (1975) 3 :

People v. Bxgman, 38 Cal. App 2d 733, 100 . P.2d. 370 372 73 (1940) o

Citv of Chicago v. Hertz Commerical Leasing . Corp., 71 M.24 333, o
375 N.E.2d 1285, 1288~ 91, cert. denied, -~ U.S. s 99 S.Ct, 315

(1978); Commonwealth V. Kroger, 276 Ky. 20, 122 S W 24 1006, 1009
(1938); City of St. Louis V. Cook, 359 Mo. 270, 221 S.W. 2d 468, -

' 470-71 TI949); Canfrell v.: Oﬂaﬁoma City, 454 P. 2d 676, 680 . (Okla.,

Crim. App. 1969), cert. denied, 396 U.S. 1010 (1970); and City of
Portland v. Kirk, 16 Or. App. 329, ‘518 P.2d 665 (1974). Ordinances.
purporting to 1mpose viearious absolute liability -or.- the vehicle

owner for parking violations were overturned as unconstitutional in
State v. Jetty, -— Mont. -—, 579 P.2d 1228 (1978); and City of -

Seattle v. Stone, 67 Wash. 2d 886 410 P.2d 583 (1966); but but see,-

Kmnev Car Corp. V. Clty of New: York 58 Mlsc. 2d 365 295~
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42.

N.Y.S. 2d 288 291 (Sup. Ct. 1968), aff'd. mem., 28 N.Y.2d 741, 269
N.E.2d 829 (1971) [upholding eity law making vehicle lessor jointly

;and severally hable with the lessee for parkmg violations].

See, e.g., State v. DeBlaso, 6 Conn. Cir. Ct. 297 271 A.24 857
{App. Div. 1970); State v. Jordan, 5 Conn. Cir. ct. 561, 528 A.2d
552 (App. Div. 1969); State v. Knudsen, 3 Conn. Cir. Ct. 458, 217
A.2d 236 (App. Div. 1965); Commonwealth v. Pauley, 368 Mass. 286,
331 N.E.2d 901 (1975); and Sfate v. Kay, 151 N.J. Super. 255, 376
A 2d 975 (Mercer County Court 1977). ' .

" U.S. CONST. amend. V. This provision was made apphcable to the
- states in Malloy v. Hogan, 378 U.S.'1 (1964). It should be noted

that an owner-driver inference does not by itself violate the Fifth

- Amendment; see, Barnes.v. United States, 412 U.S. 837 (1973). 1t is
~only when .a driver is compelled to testlfy as a condition of

e avoxdmg conv1ctxon that a vxolatlon occurs; see note 43 below.

43,

44,

s,

46.

l,l:,'_:People v. Hxldebrandt 308 N.Y. 397 125 . E 2d 377 (1955)

-_People v, Hoogv, 277 chh.. 518, 269 N.W. 605 606-607 (1938)
.. lowner-driver presumption in parking case overturned];

- Commonwealth v. Slaybaugh, 468 Pa. 618, 364 A 2d 687 690 (1976)'
[leavmg ‘the scene of a traffic crash] - -

'see, e. g.,ACONN ”GEN STAT CANN. "5 14107 (West Supp. 19 9) g
-7+ MASS.  ANN. LAWS ‘ch.;90; § 2. (Mlcme/Law., Co-Op 1975) and PA. L
., STAT. ANN. tit.'75, 5 6342 (Purdon.1977). MR

RERYIT

See, e.g., VanOster v. Kansas, 272 U. S. 465 (1926) [vehlcle owner':'j
sub]ect to forfeiture of vehicle for prohibition violation commltted*

.~ by another usmg his vehiclel; and Kinney Car Corp. v _City of
. New York,' 58 Misc. 2d 365, 295 N.Y.S. 2d 288, 291 (Sup. Ct. 1968),
" aff'd mem., 28 N.Y.2d 74], 269 ‘N.E.2d 829 (1971) [vicarious liability

partially justlflable on account of New York: law - prowdmg that )

S parkmg v1olators are not sub]ect to 1mpnsonment]

‘a1

“In a field test of that devme in Arhngton, Tetas, 51gmflcant
‘reductions in vehicle speeds resulted from the use of ORBIS IIL

This. occurred even ‘though during the test penod only fourteen
citations were issued as compared with 231 warning letters. . In~

- ‘addition, the system was activated during only -about.twelve percent

of the test period (Voug'ht Missiles and Space Company undated).:

These .results suggest a significant short-term deterrent effect
resulting from relatively little activity directed toward sanctioning.
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