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A The purpose of this paper is to address the specific issues‘of

“ f . the increased use of mandatory senténces, elimination of indeterminate
sentences,’abo1ition of parole authority, preventive detention, and the
RACISM AND IMPRISONMENT IN THE UNITED STATES IN THE 1980s: [N iﬁ“:g more general aspects of recommendations of the Attornay General's
A PdLICY ANALYSIS* i i S » Task Force on Violent Crime having to do with the establishment of a

National Corrections Academy, the appropriation of mass1ve federal fund1ng
N for the construct1on of state penal fac111t1es model gu1de]1nes for
Paul Takagi and Tony Platt types of prisons, regional facilities, pr1vate sector involvement in
prison management the use of appropt1ate federa] property as construction
sites for 1oca1 penal facilities, and wo amend the Vocational Education
Act and other statutes for the establishment of educational programs
in correctional institutions, In addition, the paper seeks to address
the prospects of local and national qugeting of correctional matters in
a period of fiscal constraint, |

A1l of these issues are not readily susceptible to scientific
investigation nor is’there research Titerature that could be considered

*This report was prepared for the Natjonal Association o . , - S
of Blacks in Criminal Justice in May’ 1982, The s a cumulated body of knowledge, Hence, we have approached the topical
research for this Report was conducted at and with ‘ v |
the help of the Institute for the Study of Labor &
Economic Crisis, San Francisco. The opinions
expressed in this Report are those of the authors,

i issues in an indirect fashion, The paper is organized into five parts:
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In Part I, "Racist Justice: An Cverview,"” we describe recent trends
in incarceration whereby blacks and other minorities are disproportionately

{
(
%
e sentenced te prison, We introduce fragmentary evidence“from other
)

n | English gpeakfng countries to show that the high rate of imprisonment
’ o . “of minijities~is a global phenomena, In Parts II and III} we separately

i

S S
\d
-

S T T




8

Introduction

describe and analyze Racism and Imprisonment for adult males and for i
youth and women. We describe and highlight empirical findings from

44 studies, most of which were conducted in the 1970s and 805, to

tease out relationships and trends that bear upon the issues to be

addressed, Based upon our review of the literature in Parts II and

I1I, certain facts begin‘to emerge and in Part IV of this paper, we

turn to a different kind of analysis in order to understand and com-

prehénd the imprisonment of minorities and the poor at this historical

moment. In part V, we offer a set of recommendations for policy consider-

ation.
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I, RACIST JUSTICE: AN OVERVIEW

Racism is_a Central Component of the‘Crimiﬁhlqu§tjge System

Christianson and Dehais (1980)vcorrect]y observed that among the
clearest trends in criminal justice matters in the United States in
the 1970 decade and into the 1980s is the massive increase in the
number of persons imprisoned in state penitentiaries, From December
1971 to December 1978, the state prison populations increased from about
177,000 to almost 280,000, or an increase of 64 percent, Since December,
1978, to Decembér, 1981, the state prison population increased to well
over 350,000. It is well known that the United States is locking up
people at an unprecedented rate and that the national incaceration '
rate of 250 per 100,000 is more than twice that of fanada, three times
that of Britain and four times that of West Germany, What is not common
knowledge is the changing face of the penal population, |

It is an inescapable fact that racism is a central component of

the criminal justice system in the United States today, The statistical

. evidence is overwhelming with respect to the disproportionate arrest,

sentencing and imprisonment of blacks and other minorities., For

example, in 1978, blacks constituted 26.4 percent of all arrests;

28,5 percent of all arrests in citiesy; 33,9 percent of all serious felony
arrests; 36 percent of all serious fe]oﬁy arrests in citiess and 49,7
percent of all arrests for violent crimeé in cities (Hindelang, Gottfredson
and Flanagan, 1981: 345-353). Of 646 prisoners under sentence of death

on June 20, 1980, 263 were black qn& 31 other minorities (Ibid.: 524).




The astounding concentration of racial and national m{norities in |
the penal system appears to confirm the officia] Tie that black and brown
people represent the most lawless elements in the United States, By the
end of 1979, blacks comprised 46 percent of all prisoners in state and
federal institutions (U.S. Department of Justice, 1981:5). According
to a recent study (U.S. Department of Justice, January 1982:1), blacks
made up 12 percent of the total U.S, population and 48 percent of the
state prison population in 1979, In many states, however, the proportion
of black prisoners is much higher than 48 percent; in Delaware, it is
60 percent;-.in New Jefsey, 62 percent; in Mississippi, 64 percent; in
Louisiana, 71 percent; in Maryland, 77 percent; and in the District of
Columbia, 97 percent; (U.S. Department of Justice, 1981 4-5), In
I111nof§% at the maximum security Stateville and Pontiac prisons, the
prison population is approximately 83 percent black and 7 percent
Latino (Thomas et al, 1981: 50-51). In New Mexico, 55 percent of the
prisoners are Chicanos and in many other states (especially Colorado,
California, New York and Texas), Puerto Ricans, Chicanos and Latinos
are disproportionately represented in the penal population (U.S.
Departﬁent of Justice, 1981:5). )

Finally, it is important to recognize that ?nstitutiona]ized
racism in the penal system is by no means limited to the United States,
In New Zealand, the Maoris now constitute over 40 percent of the prison
population (Williams, 1981). In Australia, Aborigines, who comprise
just over 1 percent of the general population, are an estimated 20 to
30 percent of the penal population (Taft, 1981). And 1in Ené]and, the -

government has whipped up a "moré] panic" which is selectively aimed
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at immigrants from Asia and the West Indies, resulting in disproportionate

rates of arrest and imprisonment (Hall et al,, 1978),

Racism in the Penal System is on the Increase

Given the concentration of racial and national minorities in the
underclass of the reserve army of Tgbor, it is ﬁot surprising that
blacks, Chicanos, Puerto Ricans and Native Americans are overrepresented
in the penal system. In the United States, the prison population has
always contained disproportionate number of immigrants and foreign-born
persons (until the 1920s) or racial and national minorities. "Since
1850," writes Margaret Cahalan (1979:39) in her authoritative study of
trends in }ncarceration, "wheﬁ the first reports were published, the
combined percentage of foreign-born persons, blacks and other minority
groups incarcerated by the criminal justice system has ranged between
40 and 50 percent of‘a11 inmates present. As the percentage of foreign
born in our jails agﬁ prisons has declined, the proportion of blacks
and Spanish-speaking inmates has increased."

The racism of the pena] system is most evide;t with respect to
blacks, The rate of imprisonment of blacks is decisively higher than -
that o% whites (Unitarian Universalist Service Conmittee, 1979), Recent
eyidence suggests that in the 1980s, it is not simply racist business o
as usual. Minorities now constitute a higher percentage of the prison :
population; minorities now have a higher rate of imprisonmenty and there
has been a significant deterioration in penal conditions,

Analysis of national priSon statistics for 1973 and 1979 reveals




that the number of blacks in state penitentiaries increased from about
83,000 to about 132,000, and that the black proportion of the penal
population hés been steadily increasing -~ from 46,4 percent in~]97é
to 47.8 percent in 1979. Blacks comprised about 22,6 million (or
about 11,1 percent) of the total U.S. population (203 million) in
1970, but they accounted for 83,000.(or about 46 percent) of the
state prison population in 1973,

These statistics, however, revea1“on1y the tip of the iceberg.
When one considers that about 96 percent of all prisoners in state
facilities are males, even though males represent about 48,5 percent
of the general population, the data for black males are quite astonishing,
Black males account for about 4.4 percent of the general popu]atioq,
but for about 45.7 percent of the prisoners in state institutions E
(Christianson, 1981). Thus, George Jackson (1970:9) was not being;?
rhetorical when he observed in 1970 the "black men born in the U.S,
and fortunate enough to Tive past the age of eighteen are conditioned
to accept the inevitability of prison. For most of us, it simply looms
as the next phase in g sequence of humiliations."

Earlier, we cited the U,S, national incarceration rate of 250
per 100,000 general population. While the incarcertation rate varies
across the 51 states in the.union. the white incarceration rate in 1979
was highest fn Nevada with a rate of 191l7 and Tow of 28 for Hawaii,
43 of the 51 states had an incarceration rate for whites of 98,8 or
Tower in 1979. In contrast, the black incarceration rate for the same

year was a high of 1,341.8 for the state of Washington, and fifty of the
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fifty-one states had an incarceration rate of 150 or higher, Put
dffferent]y, eyery state in the union with the exception of nine
states (I1linois, Kentucky, Montana, Arkansas, Hawait, Mississippi,w
Alabama, New Hampshire, and North Dakota) have a black incarceration

rate higher than the rate for South Africa.

According to Scott Christianson's recent study (1981:365), "whereas
the incarceration'rate for whites iﬁéreased from about 46,3 per 100.090
to about 65,1 from 1973 to 1979, the black incarceration rate rose from
about 368 to 544,1 per 100,000 during that period." 1In sum, the gap
between white and black incarceration rates has been growing substantially
during the last decade, Moreover, a recent government study (U.S,
Department of Justice, January 1982:1) reported that the number of His-
panic prisoners in state prisons doubled between 1974 and 1979, now
accounting for 9% of all state prisoners.

The disproportiqnate imprisoment of minorities is by no means limited
to the South, though the number of blacks in prison is highest in the
Southern states, Christiénson and Dehais (1980) ranked the states by
the difference between black and white incarceration rates for 1979. We
calculated the ratio of difference and, contrary to the stereotype, found
that the rate of imprisonment of blacks is Towest in the South; Wisconsin
imprisoned 22,7 blacks for every white persons Nebraska 19,7 to one; Iowa,
19 to oney; Utah, 17,3 to ones Massachusetts; 16,8 to ones Minnesota,

16.4 to one; South Dakota, 16.1 to one; New Mexico, 15,8 to one; Arizona,

15,6 to one; New Jersey, 15,5 to ones Washington, 14,2 to ones  New York;




14 to one; Pennsylvania, 12.2 to one; Maryland, 12,3 to oney and\
Connecticut, 12.9 to one, |
This finding is confirmed by a government study {U,S. Department
of Justice, 1981:5); "the proportion of blacks among prisoners in
Southern States was only three times the proportion of blacks in the
general population, whereas the corresponding proportion was five times
as great in each of the other three regions., In other words, the over-
representation of blacks in prison was higher in the Northeast, the
North Central region, and the West than in the South," Another study
(Unitarian Universalist Seryice Committee, 1979) similarly reported
the rate of black imprisonment was higher, for example, in Massachusetts
and Oregon than Alabama and Mississippi,
The increasing racism of the penal system has to be understood
in the more general context of the tendency of the U,S, to rely more
and more upon incarceration as the preferred mode of punishment,
"International comparisons indicate that the United States incarcerates
more persons than does any other indusff?ﬁ]ized nation on which information
is available. Even with the decrease in rates reported in 1970, the
United'States did not relinquish its topmost position" (Cahalan, 1979:21),
While theréxwas a slight decline in the total incarcerated population
between 1960 ;nd 1972 (no doubt re]ated to the military and labor demands
of thewVietnam War), this trend w&s short-~Tived, During the last decade,
there has been an unprecedented increase in the penal population. Be-

tween 1975 anq51981, the prison population in the United States increased

" by 42 percent or by almost 100,000, and in the first six months of 1981

grew by more than another 20,000 to a total of nearly 350,000 on June 30, 1981
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(Platt and Takagi, 1980a;1; U.S. Department of Justice, 1981, 1981a),
This trend holds true for juyeniles as well as adults (Platt, 1977; |
189-1904 Cahalan, 1979:16), |

To put it another way, there has been a general increase in the:
use of imprisonment in the U.S. in the last decade, Minorities, who
for many decades haye constituted a disproportionate percentage of
those imprisoned, have been subjected to an even higher rate of imprisoment
in this period. Thus we aye witnessing an intensification of insti~
tutionalized racism in the penal system, Moreover, conditions inside
prison have also deteriorated and the racism of arrest and sentencing

practices, is aggravated by racist relations within the prison,

Racism Inside Prisons is on the Increase

During the last few years, there has been a rapid and alarming
deterioration of social conditions within prisons, A nationwide study,
sponsored by the National institute of Justice (1981), reported that
60 percent of prisoners are forced to share their cells due to serious
overcrowding. Acéording to a recent report by the U.S. Department
of Justice (1981a:1), "to cope with expanding populations, State co=
rrectional authorities employed a wide range of measures including tents,
prefabricated buildings, double bunking, and early release, Facilities
in some States housed almost twice their rated capacities and other
States were relying heayily on space inﬁloca1 Jails, These increases
were felt in almost every State."

The deterioration in penal cdnditions is apparent everywhere

and is affecting all prisoners, Since the horrifying prison riot in




New Mexico, there have been other violent, aenerally spontaneous
outbreaks, as well as an increase in suicides and suicide attemnts,
in prisons throughout the country (Platt and Ta;agi, 1980a; Charle”,
1981). This is partly the result of serious overcrowding which, in
the present fiscal crisis, is aggravated by cutbacks in the public
sector and the elimination of what were very minimal programs of
"rehabilitation." Despite President Reagan's hardline commitment
to "law and order," and the recommendation of his hand-picked Task
Force:5n Violent Crime that state prison construction be accelerated
by a $2 billion federal subsidy, there appears to be Tittle support
in either Congress or the White House for this.kind of spending

(Corrections Digest, 1981). We can expect that prisons wi]T become

even more overcrowded in the 1980s.

But it is not only the overcrowding and lack of support for
minimal standards of human decency that has generated considerabie
despair and reactionary vioience in prisoﬁ. In addition, the sys-
tematic repression by penal authorities and the state of progressive
political and cultural organizations in prison has enabled violent
cliques and gangs to rise to power, to control by intimidation the
pathetically few spoils and privileges of prison 1ife. The pfogres-
sive momement of the late 1960s and early 1970s, which was primarily

led by black prisoners, was brought to a'sharp halt by the assassina-

tion of George Jackson in San Quentin and Rockefeller's massacre at
Attica in 1971. This movement was actively involved in educating

prisoners about racism and in organizing prisoners across racial
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Tines (Platt and Takagi, 1980: 144-183). As one prison organizer
(Irwin, 1980: 151) hasg observed, "the administrators stopped the de-
velopment of alternative group structures that could have prevented =
the rise of hoodlum gangs involved in rackets, formed on racial Tines,
and engaged in extreme forms of prisoner-to-prisoner violence." With

a varied repertoire of repressive techniques -- tear gas, beatings,
segregation, solitary confinement, "adjustment centers," drugs, brib-
éry, cooptation and, when all else failed, assassinations -- the state
moved against the prisoners' movement and, protected by the law and

hidden from public accountability, did so with impunity.

IT. RACISM AND IMPRISONMENT: ADULT MEN

It is frequ?ntly argued that incarceration rates are simply re-
sponses to crime rates and that the recent increase iﬁ impbrisonment
reflects a significant increase in the more serious, violent crimes.
Several studies havewbee;’conducted to determine those empirical fac-
tors associated with the high ihprisonment rate -of blacks and we
turn next to a systematic review of that body of literature.

The Titerature on the effects of race on sentencing go back to
the 1930s, but we have decided to focus on more recent studies that
we consider important based upon the frequency of citation. We in-
clude studies that have been criticized %or their methodological in-

adequacies, as well as those ‘studies that are, in our Judgment, the

_ most methodologically sophisticated. Of the two or three dozen works

that have been published, McNeely and Pope (1981), Jankovic (1977),
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Reasons and Kuykendall (1972),‘Swigert and Farrell (1976), and
Box and Hale (1982) contain excellent bibliographies.

We should state at the outset that all of the more recent
studies on race and sentencing revga] findings that blacks and other
minorities do receive more severe sentences. The nature of the
offense, prior réﬁord, socio-economic status, age, and gender also
have been found to be related to sentencing severity.

Green (1964) was among the first to queStion the existence of
race discrimination in criminal sentencing. He examined 1,437 con-
secutive cases disposed of by conviction in a criminal court of
Philadelphia. The research sample was limited to 118 cases of
robbery and 291 cases of burglary, including auto theft. Sincg
previous studies had shown that the race of the offender and the -
victim makes a difference -- that is, a black offender and a white
victim dyad would be more 1ike1y to receiVE a more severe sentence
-- Green examined the length ;f sentences for the crimes of robbery
and burglary agross these dyads, controlling for type of offense,
e.g., armed or unarmed robbery, and prior record. Green ;éported
that while it is true that blacks do receive longer sentences, ity
is also true that blacks are more 1ikely to be armed, thus necessi-
tating Tonger sentences under Pennsylvania laws. .

Green's findings cannot be taken sérious]y primarily because of

the small number of cases in each of the cells (see his Tables 3 and

6).- In Table 3, he examines the mean number of months of sentences .

for the conviction of robbery. In the first row, where Green Iooké

U

at armed robbery with 2 or more counts (indictments), he is forced

to compare 9 cases of black offender-white victim and 2 cases of
white offender-white victim. When we look at the second row where
the Ns are slightly larger, 19 vs. 9 respectively, we see that blacks
receive longer sentences. Similarly in his Table 6, which reports
the mean number of months of sentences for the conviction of burglary,
we find the same flip-flopping, depending upon the number of cases

in each cell. In row 3, where Green compares tﬁé dyads among offend-

ers with no prior record, blacks again receive longer sentences than

iwhites.

Chiricos and Waldo (1975) are most frequently cited by those who
have conducted studies on criminal sentencing. The jntent of the
study was to examine the relevance of socio-economic status to penal
commitments; it has been sharply criticized for its methodological
unsophistication (éfeenberg, 1977; Hopkins, 1977; Reasons, 1977;
Jankovic, 1978; Clelland and Carter, 1980; and H. and J. Schwendinger,
1982). Chiricos and Wa1do‘examined 10,488 adult fe]qns (gendér is
not specified) committed to penitentiaries in the sta%;s of North
Carolina, South Carolina, and Florida for the years 1969 through
1973. We agree with the criticisms that one cannot studv "severity
of sentences" by”examining a sample that has been sentenced to a
penal facility. The real world imposes different kinds of -sanctions
- a fine is considered milder than jail, prison more severe than jail,
probatioh is milder than jail or bprison, and so on. Hence, severity

of sentences can only be studied at the point where pleas are
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negotiated, charges are dropped or lowered, and when ﬁhe court

selects from among a range of sentences -- one that is more or less
severe than another. And even then, the court still has the ootion

of concurrent or consecutive sentences and what has come to be called
"enhancements” under the new determinate sentence laws; that is, the
court has the option of enhancing a basic sentence for a given offense
by adding additional months and years for priors, weapons, and so on.

Despite the methodological flaws in the study by Chiricos and
Waldo, the investigators found race to be a sighificant variable
for second degree murderers where blacks received longer sentehces
than whites.

The sharp criticisms of Chiricos and Vtlaldo and the ensuing con-
troversy alerted future investigators to employ more sophisticated
methodologies, and to conceptualize the study so &s to take into
account the sentencing processlrather than studying those subjects
already sentenced to prison. ”As a’result, the post-Chiricos and
Waldo investigations all show race to be a significant factor,

Race, however, is highly correlated with socio-economic status
and to-related meagﬁres of "1ife chances." In the’studies re-
viewed below, we identify the geographic location of each study,
since there is enormous variation in the incarce}ation rates and
we need to identify those factors that may account for the varia-
tion. OQur purpose isktokprepare an inventory of empirical agener-
alizations that lend support to 0&; Tater theoretical discussion

and policy recommendations.
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- - Before we review the more "scholarly" efforts, we need to look
at 2 study that is somewhat marred by its failure to employ statis-
tica1<contrb1s, but produces findings that are confirmed by later
investigations. Every now and then an important study is published
which faiis to meet the standards of methodological rigor. Such a
study was published by William Nagel (1977). Nagel is a former cor-
rectional administrator, now retired, but a vigorous spokesperson
for the moratorium on prison construction. His views on the topic
are backed by empirical findings, as we shall see in a moment; he
is an important figure on the national scene, having served on al-
most every federal comnission on corrections.

In the 1977 article; Nagel seeks to unravel those factors that
are said to be associated with incarceration rates in the United
States. Simi]ar to Christianson and Dehais (1980), Nagel collected
national data and examined the incarceration rates for each ofuthe
states. Nagel looked at the 1975 commitment data and rank ordered
the states from high to Tow. Nagel than‘eorrelated this with the
ranking of the states on crime rates, the proportion of blacks in the

state population, poverty income, per capita income, unemployment

rate, prisdn bed space, and so on. The findings were indeed sur-

prising: |
|
1. The incarceration rate is not related to the crime
’ rafe; the incarceration rate is also not related to

the violent crime rate.




2. States with a high incidence of persons living
~below the poverty level tend to have a lower crime

rate but a higher incarceration rate.

3. There is a strong positive correlation between

unemployment rate and crime rate.

4. There is no significant correlation between a
state's racial composition and its crime rate but
there is a very great positive re]ationship be-‘

tween its racial compbsition and its incarceration

rate.

5. The larger the prison bed space capacity of a
state, the higher the incarceration rate of that

- state.

That poor people and people of color end up in prison coﬁes as no
surprise; we no@\turn to studies that offer insights into how the
criming}fj0§§ig§)system discriminétes against the poor and racial
minoriéies. |

Discrimination in the Criminal Justice System

‘The complexities of studying the effecés of race on severity
of sentencing are i?]ustratedjin a study by Burke and Turk (1975).
Here, the researchers were unable to untangle the close association
between race and social class: for example, blacks ére more Tikely

to have a prior record and young blacks, as wili be shown in another

16
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study, are more likely to be treated harshly by the courts. Burke
and Turk took a 20 percent random sample of adults arrested in
Indianapolis in 1964. They examined age, race, occupational status,
offense, and prior record. They wanted to examine how these factors
are related to the range of dispositions available to the court from
dismissal to a prison sentence. whf1e their interpretations of the
findings are post hoc, the findirgs are their interpretations are

strengthened in the 1ight of subsequent studies:

1. Men who are ex-convicts are significantly more likely
to be brought to court, to be convicted and to be given
a prison sentence. Burke and Turk suggest that ex-convicts
are more vulnerable to the biases of legal control agents

but do not indicate how those biases operate.

2. Young male offenders are more likely to receive ;
"breakﬁ by the court, but those who are brought to trial |
are more likely to receive prison sentences. Burke and \
Turk argue that this is largely a function of the offense,
i.e., young males are more 1ikely to have been charged
with relatively serious offenses. Those who commit less

serious offenses are treated more "mildly" by the court.

3. In general, the lower the occupational status of an

v‘recognize the confounding factors that a prior record,

race, and social class are highly inter-correlated with

offender, the more severe the disposition. Burke and Turk

/
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occupational status. Hence, without further analysis,
the relationship between occupational status and dispo-

sition is not as straightforward as it seems.

4, With respect to race, Burke and Turk were not able
to find its effect on disposition. They are, however
cautious about making any conclusions because the effect
of race is masked by its complex relations to other
factors, such as age, prior record, and occupational
status. They recognize the limitations of their study,
as they were not able to study the possibilities that
blacks are more likely to be arrested, convicted, and

sentenced to prison than whites.

The classic study of severity of sentencing for homicides was
conducted by Garfinkle (1949) in which he showed b?ack; killing whites
are more likely to end up on death row than whites killing whites.
Since then, studies of homicides have proliferated, mainly however
in deterrence research where proponents and opponents of the death
penalty have attempted to document the effects of the ultimate sanc-
tion. }One of the more recent studies that attempts to unravel the
social factors associated with homicides is by Swigert and Farrell
(1976). They do not idenfify the geographic location from which
their sample is drawn, but based upon their description of a diag-

nostic and evaluation center of offenders, the location appears to

be Boston, Massachusetts. The investigators drew a 50 percent random

sample of all persons arrested fér murder, covering the period 1955

to 1973. The sample consisted of 454 cases. Sincg the cases were
drawn from the diagnostic and evaluation center, the social data

they collected were unusually rich. While there are many interesting
side findings -- such ag only 20 percent of the offenders were ar-
rested for the slaying of strangers, that defendants andvvictims were
frequently of the same age, race, and sex, and that some social inter-
action occurred prior to the murder in virtually all cases -- the em-

pirical findings on disposition will be highlighted:

1. Males and individuals of lower occupationsl prestige
"are convicted of the most serious ¢harge (within the
gradation of homicide). Women are convicted of lesser

included offense as compared to males.

2. A defendant's prior record influences the}fina1 dis-
position. Even though a decision involving guilt or
innocence is officially supposed to be without reference
to prior criminal involvement, such information enters
into the adjudication process in blatant ways. It in-
fluences the willingness of the prosecutor to reduce

or not reduce the chgrges; the criminal history of a
defendant is a factor in“weighing the evidence;’and
sometimes the use of a prior record is employed to

impeach the credibility of a defendant.

3. The findings, in general, indicate that access to

legal resources - the award of bail, a trial by jury,

19
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and use of private counsel - produces the less severe

convictions and, in turn, sentencing outcomes. It is

the poor and minorities who are least likely to have

access to these legal resources.

4. Swigert and Farrell discovered in clinical reports

in a homicide case the use of what they call the

"Normal Primitive." The "Normal Primitive" is a crimi-
nal stereotype that has become a standard diagnostic
category for the court (see also Pfohl, 1980). It

refers to a group of people, mostly blacks and the poor,

"whose behavior, within their "subcultural” setting,

is described as normal. Their behavior is "primitive"
because their occupational achievements center around
unskilled, menial Tabor, and work careers are frequent-
ly sporadic. Their personalities are considered to be
childlike or juvenile and they are e§pecia11y sensitive
about their masculinity. Their social interaction often
occurs in bars where arguments and aggressive encounters
are frequent. They carry weapons as a demonstration of
masculinity. They are sexually promiscuous. Their goals
are sensuous and immediate - satisfying sexual needs with-
out inhibition, extending hardly beyond the filling of
their stomachs and the next pay day or relief check.
Swigert and Farrell report that a defendant who by dress

and appearance fits the description of a "Normal Primitive"

Attt s i

it

e

S T e

is most Tikely to be convicted of the most serious charge

and to receive the most severe sentence.

The preyvious studies focused on convictions and dispositions.
A pioneering study on defendants charged with felonies but whose
cases were dismissed by the court is by Bernstein, Kelly, and Doyle
(1977). Bernstein et. al. drew their sample of 1213 adult males from
an identified city in New York State, probably New York City as they
describe the court sample as primarily "persons of the lower classes
who predominate thg cachment area served by this court" (ibid., 751).
The quantitative analysis was supplemented by four months of court
observations, plus interviews with judges, prosecutors, defense at-
torneys and auxiliary court personnel. Thus, there is a richness
and depth to the study that is not otherwise present in most statis-

tical studies:

1. Defendants charged with burglary were found to be
more Tikely to be dismissed primarily because, as
Bernstein, et. al. argue, there were problems in
evidence. Typically, there are no eye witnesses, thus

reducing the strength of the evidence. -

2. Assault Charges are also 1ikely to be dismissed
because there is a tendency among judges to place
Tesser value on violence when it occurs among minority

groups.

3. Perhaps the most significant finding is that a

defendant detained in custody pending trial increases

e
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the Tikelihood of dismissal. Bernstein, et. al. report

that 39 percent of those detained in Jail awaiting their
disposition are ultimately dismissed. They go on to

state that court agents (prosecutors and judges) fre-
quently use the court process as sanctions. More often

than not, the detention is employed against the economicai-
1y disadvantaged. As they write: "If the defendant was
detained because he couldn't post bail and his subsequent
dismissal reflected a presumption of innocence, his in-
ability to post bail would have caused him to be severély

sanctioned" (ibid., 751).

Three recent studies on convictions and sgntencing (Jankovic,
1978; Rubinstein, et. al., 1978, and LaFree, 1980) generally suppoft
the empirical findings of the studies reviewed above. Jankovic
looked at 2,250 cases processed through an unidentified southern Cali-
fornia court. Jankovic reports a strong relationship between severi-
ty of sentences and minority status,;even for misdemeanor offenses.
LaFree examined 881 cases charged with "forcible sex offenses" in an
dnidenfified large, midwestern city. Controlling for race of the of-
fender and victim, LaFree reports that the legal proéessing decisions
are affected by the rgcia] composition of the victimfoffender dyad,
and that the cumulative effect of the race composition is substantialj;
that is, black offenders accused of sexually assaulting white women
receive more serious sanctions than other sexual assault suspects.

Rubinstein, et. al. studied the effect of the abolition of plea

Y e i i

23

bargaining in Alaska. Plea bargaining was officially abo’lished in
August, 1975, and the study was conducted to evaluate the impact
upon the workload of the court on the one hand, and on the dispo-
sition of felony cases on the other. While the abolishment of plea
bargaining, a procedure that is considered by many to be an indis-
pensable procedure to lighten the workload of the criminal courts,
is an interesting topic in itself, we will focus on the disposition
of felony cases for all of the coufts in Alaska for the year 1975-
76. The‘research, sponsored by LEAA funds, came to the attention of

the Alaska newspapers, resulting in headlines that Alaskan Jjudges

"are racists. One of the authors of this report (Takagi) was re-

tained as a consultant to an unusual évent where all of the judges
in Alaska, including the A]éska‘Supreme Court Chief Justice Jay
Rabinowitz, were in attendance. Thg event. was again headlined in
the Anchorage Daily News as "Judges Confront Racial Pfejudices"
(June 13, ]979).'

Rubinstein, et. al. examined court dispositions of felony

convictions ‘and severity of sentences and found that blacks and

native ‘Americans (Indians, Eskimos, and Aleuts) were systematical- .
1y sentenced to Tonger terms. Most, of not the majority, of the

judges in A]aska are white males who had gone to Alaska from

other states primarily to seek rapid advancement in legal careers.

The judges as a whole are not openly racist; indeed, they:are
individually reasonable people. Despite their residence in tpe

state, they are "strangers," similar to colonists imposing a
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foreign system of beliefs and values upon natives who have Tived
there for thousands of years. What is striking about the Bernstein,
et. al. study is that, along with nat{ves, blacks, who are relative
newcomers to the state and represent a very small proportion of the
total population, are similarly sanctioned severely by the courts.
In the two-day training session of the judges, it became clear that
there is no mode] sentencing guideline -- that is, within the upper
and Tower 1imits of sentences for a given offense -- and the judges
employ moral judgments of irrelevant criteria to arrive at a sen-
tence: has the defendant maintained steady employment; has the
defendant.supported his spouse and dependent children; and is the
defendanf a "stable" member of the community.

There is among some of the judges a phenomenon that psycholo-
gists might call "burnout" or psychological fatigue. It is not
"burnout" because otherwise the judges would have sanctioned all
defendants more severely than they have in the past. The data do
not support that hypothesis. Instead, what seems to be occuring
is what we might call the "creeping crud" hypothesis. As one
young judge asked: "What do you want us to do with a guy who
steals a car, gets convicted, gets out and does the same thing
over and over again?" The question by the young judge is revealing
as he sees the same faces over and over again in his court, where
individual faces eventually become a b]ur.!@There develaops a cyni-
cism that there is 1ittle the criminal justice system can do to

control what appears to be a "creeping crud" other than to imprison
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them. As another judge commented, if a native would promise to
return to the reservation, he would not sentence him to jail!

) The judges in Alaska apparently be]ievgxthat crime is inevita--
ble and whites who break the law are punished accordingly. But

bTlacks and natfves, particularly if their record of employment is

" spotty, are viewed differently, and the sentencing powers of the

court are employed as instruments to rid the urban areas (pri-
mari1& Anchorage, Fairbanks, and Juneau) of the underclass by ex-
porting them out of view onto reservations, and if that is not
appropriate, then to jails and prfsons within the Timits of fhe
Taw. We are not suggesting an overly simplified social control
function of the courts. It-is much more complex. It has to do
with greed, the accumulation of private property, and the exploi-
tation of the magnificent resources of Alaska. In the more informal
discussions with individual judges, they speak of the old days
(meaning just a few years ago) when the grand beauty of Alaska was
all theirs. They complain that natives, who rely on subsistence
economy, are now over-hunting and fishing, and the cities are
over-populated. The judges who say these things do not see that
what they complain about is the consequence of how capitalism
rapidly changes the relations of men, and the iron law, "the
worker becomes all the poorer the more wealth he produces"

{(Marx, 1974). The successive development of industries, initial-
1y fishing, then Tumbering and finally petroleum, led to the

recruitment of thousands of laborers, including natives, but each




of the industries is necessarily seasoné1 or temporal, as in the
case of the petroleum projeci which has a completion date, and
casts aside the Taborers as so much surplus. Many laborers leave
Alaska to seek work, but some elect to remain. In the case of
Natives, Alaska is the homeland, but new needs have been created,
and the inability to satisfy the newly acaquired needs impoverishes
them. Their migration to the city to seek work reflects the chang-
ing social relations, but their presence is viewed as polluting the
white man's city. It is in this context that we begin to under-
stand the orientation of judges in determining sentences based upon

race.

Relevant and Irrelevant ?actqrs in Sentencing

As we have‘uncovered in our review of the literature, the
factor df race is found to have strong independent effects on sen-
tencing in some studies, but in others, it operates in subtle ways
because of its high correlation with other variabTes, §uch as prior
record,'emp1oyment status, and even of%ﬁnse. We need to examine
six additional studies on sentencing, three o% which found race to
have né significant indépendent effects when other legal and non-
legal variables are introduced in the analysis, ‘and three recent
studies (Unnever, et. al., 1980; Lizotte, 19783 Box and Hale, 1982)
that found gross discrimination on the basis of race and unemploy-
ment.

We describe first Unnever et. al. (1980) and Lizotte (1978)

and then the three studies that found no racial effects. The Box
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énd Hale study (1982) will be examined last, not only because it
is the most recent study conducted on the subject matter, but be-
cause surprisingly as it may seem, it is the only theoretically
oriented study on the effects of race on sentencing.

»Unnever et. al (1980) examined 229 pre-sentence reports from
an unidentified six-county judicial district in Florida that served
both a central urban area and rural community. The examination of
pre-sentence reports means that the subjects of study have already
been convicted. The investigators are interested in studying two
outcomes ~ probation or incarceration. In general, the investi-
gators fouynd race to be a significant factor in receiving a jail
sentence. In addition, age, emnloyment status, and prior arrest

record are also significant factors:

1. When controlling for important legal and other
non-Tegal variables, race has a direct independent
effect on outcome. Whjtes have an 18 percent greater
chance of receiving probation than blacks when all

other things are equal.

2. The findings suggest that race bias enters the
criminal justice process early and is passed on in
the form of sentencing recommendations in the pre-“

sentence report.

Lizotte (1978) studied 816ycrimina1 cases processed by thep

Chicago trial courts in 1971. He examined both legal and non;legal
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factors and found gross inequality in sentencing due to race and
occupation. As revealed in the other studies reviewed here, sen-
tencing disparity was found to be associated with the fact that
blacks are less 1ikely to make bail, less Tikely to retain counsel
who can successfully negotiate a sentence, and outright biases in
sentencing. . |

Clarke and Kéch (1976) carefully review selected studies on
sentencing that include some of the studies reviewed here. They
note, as we have noted, the contradictory findings on the effects
of both socio-economic status and race on severity of sentences
and they examine these effects on the probability qf/gettiﬁé con-
victed and of receiving an active prison sentence.h The study site
was Mecklenburg County, North Carolina, that contains the city of
Charlotte. They 1imit their study to those arrested for burglary,

excluding car thefts. The sample totalled 798 defendents:

1. Of the 798 defendants, 363 were convicted, 40

percent of whom received prison sentences.

2. Bail status and attorney representation, both
factors that are highly correlated with income,
have a strong association with prison outcome;
that is, the Tower the income the greater the

probability of receiving a prison sentencer

3. Non-residential burglaries is associated with

the 1ikelihood of receiving a prison sentence.
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4. Those with prior arrests were twice as likely

to receive a prison term compared to those with no

priors.

5. Both race and inéome“ﬁave a substantial first
order relationship to whether a person goes to
prison, but the effect of age, race, and employ-
ment status disappear in their analysis to deter-
mine which variables are the most jmportant in
receiving a prison sentence. Put differently,

the investigators found offense (the type of
\burg1ary), income (which is related to bail status
and retention of a private attorney), and prior
arrest record, are of major importance.

Lotz and Hewitt (1976 base their study on a random sample of

504 individuals convicted of a felony in 1973 in King County,

Washington, probably the city of Seattle and its surrounding area.

The data for analysis were obtained from the prosecutor's office

and included pre-sentence reports. The sentencing outcomes were

"deferred," "suspended," "jailed," and "imprisoned":

1. Race and occupation have little effect on

sentencing and what effect they do have is in-
o RWE

direct.

2. Aside from gender, the extra-legal variables

most strongly related to sentehcing outcome are




A ————en

8

work history and economic dependency.

Just about all of the studies reviewed here have shown prior

offense record to be an important variable. Farrell and Swigert

(1978) in their review of fhe literature also note the importance
of that factor and proceed to develop a more sophisticated formu-
lation of prior record than simply looking at it dichotomously --
that is, prior vs. no prior. They do this by attaching numgricgt

values to prior convictions based on the theoretically possible

maximum sentence for a conviction. For example, a robbery might

carry a maximum sentence of 20 years although in reality the per-
son may serve a term less than that. In this way, they derived

scores that ranged from zero for a person with no prior convic-

tions to a score of 219.25 for a person with multiple convictions.

The investigators do not tell us the source of their data other’
than to indicate that "the court clinic from which the records
were obtained is charged with the evaluation of all persons ar-
rested for homicide" (ibid., 440). Since these same authors
pubTlished a study of homicides that was reviewed eariier, the

1ocat%on appears to be Boston, Massachusetts. Their study
findings are summarized below:
1. Males and older defendants are more likely to
have severe conviction records.

2. Occupational prestige also influences the de-

velopment of a prior offense record; that is,
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defendants of Tower status recejve more severe
sanctions even when prior record is taken into

account.

3. While race (blacks) was found to have no
independent effect on either prior record or
disposition, race operates in the Tegal process
through its association with occupational pres-
tige. Put differently, blacks tend to have Tower
occupational prestige and thus to have acquired

more extensive prior convictions and to receive

more severe dispositions.

4. Prior record is associated with the type of
counsel retained, bail status, and the mode of
adjudication (jury or no Jury trial).

a. Defendants with resources to retain private

counsel receive less severe sentences.

b. Defendants jailed before trial are more
often convicted than those released on bail

~or on their own recognizance.

C. More than 90 percent of homicide cases involve
the negotiation of both 5 plea and/or sentence
bargaining, resulting in a 1ightek sentence. The
ability to negotiate a Tighter sentenEe is in turn

related to having access to a private attorney,
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which in turn is related to occupational

prestige, race, and a prior record.

- We stated earlier that the study by Box and Hale
(1982) is the only theoretically oriented study on race and
sentencing. The study is also superior to all of the studies
that have been conducted on the subject matter because they
take into account the fact that sentencing patterns and, there-
fore incarceration rates, vary over time. As Christianson
and Dehais (1980) have shown, more people are locked-up in
prison today than they were five years ago. Bu£j15 years
ago, ‘the incarceration rate in the United States was in the
process of decline. This is not to say that the studies that
we have reviewed are not of value. They are, as the findings
have important poTicy implications. But the studies are faulty
as they do not take into account the changing patterns of in-
carceration, the changing volume of prisoners and, most impor-
tantly, they do not elevate their empirical generalizations to

the level of theory -- that is, to explain why more people are

' béing sentenced to prison and especially why blacks make up

the overwhelming majority of the penal population. Box and Hale
(1982) make a preliminary effort to address these ﬁrob1ems.

They study site is England and Wales where blacks, especial-
ly young blacks, have been receiving severe sentences. The data

they examine are for the years 1949 through 1979, including
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receptions into prison, the averagedaily prison population,
unemployment rates for each of the years, the number of people
in the general population, the number found guilty of indicta-

ble offenses, and the crime rate (or the indictable offenses

- recorded by the police). The study by Box and Hale is similar

in many ways to the study by William Nagel (1977) which we ob-
served was marred by certain methodological weaknesses. But
it is superior to Nagel's study as Box and Hale study a 30
year period, as contrasted to Nagel's study that was Timited
to one year. Moreover, Box and Hale employ 5tatistica1 pro-
cedures that are methodologically rigorous. ‘
As we will discuss in greater detail in another section
of this Report, the condition of the lowest stratum in the
Tabor force, operationa]]y mgasured by the rate of unemploy-
ment, is the single most important indicator of inéarceration

rates. Box and Hale report the following findings:

\

1. After controlling for other relevant factors,
the unemployment rate is significantly correlated

3 with the rate of incarceration.

2; Males are more 1ikely to experience unemploy-
ment, being four times as Targe as the female

' population.
3. The rate of unemployment aﬂﬁﬁg young males

is related to the incarcerati%%”rate.




4. Examining indictable offenses that have
fluctuated over the study period, (thét is,
the common sense not%on that more violent
crimes result in higher incarceration rates),
Box and Hale found that fluctuations in{;he
crime rate and violent crime rates doiﬁ]ter

the fundamental relations between unemploy-

ment and incarceration.

5. Irrespective of crime rate and thg nature
of crimes, the judiciary has been increasing the
rate of imprisonment. For example, from 1970
to 1979, the rate of imprisonment incréased 62
percent for theft, 40 percent for burglary, 25
percent for sexual offenses, and 17 percent for

robbery.

Box and Hale's theoretical discussion focuses on the
class position of judges, their role in the face of unpre-
cedented levels of unemployment, particularly among young
bfacks, in disciplining and regulating what they perceived
to be an exaggerated danger, given the "law and order" cli-
mate promoted by Thatcherism. Young blacks are especially
vulnerable to the moral panic that grips England today. This
theoretical discussion will be developed more fully in the

second half of this Report.

A
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IT1 RACISM AND IMPRISONMENT: YOUTH AND WOMEN

An equally large number of empirical studies have been conducted
on juveniles, examining sentencing severity and legal and non-~legal
factors that bear upon outcomes at the several decision points in the
Juvenile justice process. The findings on race and unfavorable outcome
are also contradictory, but less so than the study findings on adults.
Rather than a systematic review, because the findings generally tend to
support the findings on adults, we will group tEe studies initially by
those published during the period 1971-75 andA;he period 1977-80 we
will re-combine those that found race to be a significant variable and
those thaf report race to be essentially irrelevant,

For the first group of studies published during the early 1970s,
we will describe each of the studies chronologically. Scarpitti and
Stephenson (1971) examined both legal and non-legal factors that entered
into an unidentified Eastern juvenile court's dispositions of 1,210
delinquents into four outcomes with probation being the Teast restrictive
and imprisonment in a youth institution the most restrictive, While
psycho?ogica] and other data on personality traits were collected and
ana]yzéd, for our purposes we only need to note that boys who received

the severest sentence (imprisonment) were blacks, those in the lowest

stratum of socio-economi¢-~tatus, and those who terminated their education

./
before high school graduation., The second study also published in 1971

(Arnold) specifically examined race relative to. other factors with respect

to juyenile court disposition. Arnold states the study site was in the

South, but not the deep South, The findings indicate that race influenced
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being brought to court and being committed to a youth prison, Thornberry
(1973) examined youth cohort data from arrest to disposition in Philadelphia,
He found blacks and subjects of Tow socio-economic status to receive more
severe dispositions than whites, irrespective of other legal and non-

lTegal variables. Thomas and Sieverdes (1975), in a study of a sample of
Jjuvenile court cases from an unidentified southeastern city, found the
instant offense to be the most powerful predictor of outcome when com-

bined with race, low SES background, broken home, a codefendant, and ages
between 16 to 17.

In sum, all of the studies published in the early 1970s found race to
be either 'directly or indirectly a predictor of severity of sentences,
young blacks typically being sentenced to the most restrictive alternative «
the prison. |

Cohen and Kluegel (1978, 1979) first published a study of juvenile
court disposition in two cities, Denver and Memphis, and then a study of
detention decisions in the same two cities. Cohen and Kluegel found no
racial bias in either disposition or detention practices, During the
same period, 1977-80, Thomas and Cage (1977) in a study of an unidentified
southeéstern‘metropolitan area, Thornberry (1979), in a reanalysis of
the study he published in 1973, and Carter and McClelland in a sample
drawn from an unidentified southeastern city, all found race (blacks)
to be a significant factor in both conyictions and sentencing severity,

As Table 1 shows, over 50 percent of the resident population of
women in prison and jails are black, From other sources (U.S. Department

of Justice, 19804 U,S, Department of Justice, 1§59), black women and
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other minority women represent well over 60 percent of those incarcerated
in penal facilities, Table 1 also shows that in some states over 60
pefcent of the prisoners are black, Since women in prison have not -
received the systematic inquiry that male prisoners have, we are not in a
position to identify factors associated with the high proportion of
blacks incarcerated in theAnation's prisons and jails, Foley and Rasche
(]979) report that black women, compared to white Women offenders,

serve significantly longer terms in prison for comparable offenses and
are less likely to be released on parole, Spencer and Berecochea (1979)
similarly report the same findings in their study of California prisoners,
They repont further that black women are more likely to be returned to
prison for parole violations and to serve longer terms than, white women
for comparable violations.

The studies that haye been conducted, mostly suryveys, show that
black women are 64 percent of all women held for crimes such as homicide
and aggravated assault (U.S. Department of Justice, 1977)4 survey studies
of North Carolina and Florida prisons also found that black women are
more likely to be confined“for violent crimes such as homicide and robbery,
while white women are more often sentenced to prison for property offenses
(French, 19773 Glick and Neto, 1977). These suryey findings would support
the interpretation that of those women incarcerated, the majérity are
black women, as they have been convicted of offenses that call for longer
sentences, A couple of studies cited above have shown that controlling
for offense, black women serve longer sentences, We were not able to

identify studies focusing on the point of sentencing~~that is, given
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Table 1

Female Prisoners in State and Local Facilities, by Race/E thnicity, in.
14 Selected States, 1975 (in percent)

State Dlacl White - lllspanic Indian Other Infggmation
California 42,6 37.0 15.7 2.7 1.2 ]
Mew York 61.8 22.8 10.2 <9 1.1 1.1
Yexas 46.6 37.4 13.9 .8 .0 1.2
Illinois 66.0 - 27.7 .0 1.9 - 3.1 1.3
Michigan 63.6 29.0 .9 2,8 1.9 .9
Florida 60.C 33.2 1.2 4.8 .9 .0
¥iassachusetts 45.5 b4k 4.4 4.4 1.1 .0
Indiana 49,2 42,2 2.3 2.3 3.9 .0
“torth Carolina 62.9 32.1 1.6 3.0 .2 W2
Georgia ) 53.5 39.7 2.0 4.8 .0 - .0
Minnesota 17.7 3.2 1.5 14,7 .0 3.0
Washington 26.3 ‘§3.6 .0 3.2 1.8 ‘ .0
Colorado 37.3 30.7 12.0 17.3 2.7 .0
Hebraska 32.8 50.0 1.6 15.6 \ .0 .0
Total 50.2 35.7 9.1 3.2 1.2 .7

-

Note: DBased on a random sample of females in prisons and jails in these states.

Source; Shelden, 1982:348
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the range of sentencing alternatives, whether black women are more
1ikely to be sentenced more severely for the same offense as compared

to white women.

Summar

The significance of race from arrest to disposition in both juvenile
and adult criminal justice systems is overwhelmingly supported by studies
published in the 1970s and 1980s. With a few exceptions, the empirical
literature confirms that institutionalized racism permeates the criminal ”
justice system in every region of the United States, in both urban and
rural settings. Though researchers have neglected the impact of racism
on’fema]e.offenders, we have 1ittle doubt that future research wiil
confirm what we already know cdﬁéerning adult men and youth, Many
studies show that there is a complex interrelationship between race and
class, that socio-economic status (measured in various ways) is related
along with race either directly or indirectly to the severity of punish-
ment, Given the disproportionate concentration of minorities in the
poorest and most exploited sectors of the working class, we would expect
to finq this overlap of class and race discrimination.

Aé we have mentioned, all of the studies that we have reviewed,
with the exception of Box and Hale (1982), are ahistorical and atheoretical,
They are primarily descriptive and do not attempt to elevate their findings
to a higher level of theoretical analysis. The prison data clearly suggest
that blacks and other minorities are disproportipnate]y imprisoned and
that the situation is getting %ncreasing]y“worse. The scholarly literature

: : i
on race and sentencing clearly indicates a pattern of institutionalized . ‘




racism and class discrimination. In the following section of this Report,

we will attempt to put these findings in an analytical context. To do this,

we will draw upon”a body of theoretical 1iteratuke, notably the historical
perspective of Georg Rusche, to explain the political-economic roots of

racism in the penal system,

IV. RACISM AND THE PENAL SYSTEM; AN ANALYSIS

The Prison Has Always Been an Instrument of C]ass gyggige

Before addressing the dynamics of racism in the current penal system,
it is useful to put the prison in a historical perspective, The prison
has always been an instrument of class justice, though its forms of penal
discipline have varied considerably over time, The early "houses of
correction" in mercantile Europe and the massive "penitentiaries" of
nineteenth-century industrial capitalism stood at the center of the‘
process of capitalist development and were direct, unmediatéd instruments
of economic and political power (Platt and Takagi, 1980), Prior to the
twentieth century, the prison played a decisive role ip~estab]ishing
the economic, palitical and ideological supremacy of fﬁé capitalist mode

of production. Prisons were genéra]]y p]aces”éf fgfced labor, often

directfy organized and managed by business interests, Whether one follows
the theoretical insights of Georg:Rusche (1980) or Michel Foucault (1977),
it is generally agreed that the "peniteﬁtiary" directly benefited the
most powerful economic and political interests of capitalist society,

With the development of monopoly capitalism, howeyer, important
changes took place in both the organization and functions of the prison,

The prison develops a re1ative1y autonomous character and apﬁears to

ittt '

exist above and apart from the direct interests of any particular class,
thus representing the general interests'éf society, This mystification
is supported by the fact that the prison is now administered by seemingly
neutral and independent professionals. With the elaboration of the state
and growth of new modes of regulation and control (police, education,
welfare, etc.), extraordinary reliance on the penal system as an instrument
of power declines; and with the growth of a wor]dwidg reserve army of labor
and the organization of production, marketinyg and distribution on a global
scale, the economic expToitation of convict labor becomes both unnecessary
and inefficient. Thus, the twentieth century prison is almost uniformly
characterized by economic obsolescence, architectural decay, severe over-
crowding (occasionally alleviated by the demand for military manpower), and
chronic unemployment (notwithstanding the overassignment of prisoners to
prison maintenance and make-work projects or the designation,of convicts as
psychologically disturbed "patients").

Ironical]y,“it is precisely when the prisbn is apparently constituted
on béha]f of the whole society in the "war against crime" that it be~
comes the almost exclusive domain of the "wretched of the earth.“ For
the Wagt hundred years, immigrants, foreign-born persons; the unemployed
and uneducated, and racial and national minorities have constituted the
overwhelming majority of the penal population (Cahalan, 1979), How is it
that the penal system appears to be constituted for the whole of society,
yet only WOrking class "criminals" find their way into its cells? First,
the concentration and deployment of the police in the most impoverished

communities generate a higher rate of arrest, and therefore imprisonment,




for the working and unemp1qyed poor (Center for Research on Criminal
Justice, 1977). Second, most business and corporate crime is either
handled as a civil matter or, when rarely subjected to criminal pro-

secution, punished by fines rather than imprisonment (Sutherland, 1949).

fhird, the Teading functionaries in the criminal justice system (judges,

prosecutors, wardens, etc.) occupy positions of middle~class privilege
and, as a result of both socialization and economic self-interest, gen-
erally express punitive attitudes to working class crime (Miliband, 1969;
Box and Hale, 1982), Finally, the legal definition of crime in capitalist

society is inherently and structurally class biased, thus guaranteeing

the routine exemption of selective social harms (rent gouging, price-

fixing, false advertising, tax-dodging, etc,) from penal sanction

(Schwendinger & Schwendinger, 1970).

Given the aboyve perspective, then, it is not surprising that
racial and national minorities today occupy a central place in the
penal system. Minorities are particularly vulnerable to imprisonment
because they constitute such’a large part of the unemployed poor or
reserve army of labor. Minorities who are able to climb into the mor¢

secure: sectors of the working class or middle class, such as the

~ Japanese in California, are much less vulnerable to arrest and im-

prisonment. But for ﬁ arks. Hispanics and Native Amer1cans, the

unemployment line of‘ ¢:teads to a pr1son cell,

Imprisonment is Re}ated‘to Economic Condi;ions, e§peciaj1x‘unemp1oyméﬁti

The dramatic increase in the prison population in recent years cannot

be explained by reference to fluctuations in the chme ‘rate, In fact,
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‘the crime rate, though high and serious, has remained quite stable
during the last decade (Platt, 19785 U,S. Department of Justice, 1981b)
Several studies, howeyer, suggest that punishment generally increases

in severity in times of economic crisis and high unemployment, independent
o7 any changes in the level of criminal behavior, The most definitive
study on¢tka effects of unemployment was conducted by Brenner (1976),

He studied the long term effects of unemployment at the macroscopic
level, examining the lag effects over a thirty year period when the un-
employment rate increases a mere one percent and is sustained for a
period of six years. Put differently, national unemployment rates also
vary over'time., Brenner is interested in examining the effects of un-
employment, let us say, from 6.0 percent to 7.0 pércent where the in-~
crease of ong percént is sustained for a period of six years, He found
that when unemp]oymen} is chronic, it is related not only to increases
in penal commitments,ﬁbut also to a whole ensemble of human probiems,
specifically, increases in cardiovascular diseases, cirrohsis of the
Tiver (alcoholism), mental hospital coermitments, suicides, and homicides,
That blacks suffer all of these human problems at very h1gh rates is a
matter' of record, ' “

Jankovic (1977), Greenberg (1977), and Yeager (1979) all studied
the effects of unemp]oyment oyer time on incarceration rates, Their
findings are consistent with the fiﬁdings reported by Box and Hale (1982)
for England, and by Nagel (1977) for the United States, vJankovic (1977)
studied unemployment and 1incarceration rates for the perind 1926 to 19744

Yeager (1979) studied the period 1961 to 19774 and Greenberg (1977) studied




the period 1945 to 1960 for Canada. All three studies showed when un-
employment rates go down, imprisomment rates go down, so also do the
numbers confined in a prison. And the obverse is true when the un-
employment rates go up.

It is clear that the relationship between the prison and the
labor market is mediated by a variety of intervening forces ~-- welfare,
education, immigration, etc, -- and that it is reductionist to view the
prison as simply a substitute for unemployment insurance or welfare.
Nevertheless, there is compelling evidence that when unemployment is
high and the standard of 1iving for the working class is under attack,
then imprisonment increases and prisons tend to be oyercrowded and more
punitive (Platt and Takagi, 1980; 1-34 Rusche, 1980). Under-ﬁonopo]y
capitalism, the prison system is almost’exc]uéive]y concerned with
regulating the reserve army of labor, of which racial and national
minorities comprise such a high proportion.

As economic conditions in the United States haye detériorated
in recent years, there has been a corresponding increase in the penal
population and in the severity of penal discipline. The roots of this
current penal crisis can be traced to the beginning of the twentieth
century when the prison was no longer used as an instrument of productive
labor. But this long-term crisis, until the 1980s, was diverted, con-
cealed and postponed in various ways. Nﬁ]itary mobiTizations (World War I,
World War II, Korea and Vietnam) reduced the prison population from time
to time, recruiting potential prisoners into the armed forces and re-

leasing prisoners early into a depleted labor force, After World War II,
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the expansion and growth of the economy kept unemployment in check,
Moreover, the relative economic prosperity of the 1950s and early

1960s generated a large tax base which enabled the government to

. deyelop social programs, expand the public sector and experiment with

community~based corrections and crime prevention,

But the economic and political conditions of the United States
are very different in the 1980s. It is now nine years since the end
of the Vietnam War and so far miljtary mobilization has not been used
to artificially lower the rate of unemployment, With over ten million
people officially unemployed, the standard of Tiving of the working
class is under severe attack, Unlike the period following World War II,
the U.S. no longer occupies a position of unchallenged economic supremacy
in the world. The economic crisis in the United States has to be
understood in the context of a crisis in the global capitalist economy
(Dixon, 1982; Frank 1980, 1982; Wallerstein, 1982), This crisis is rooted
in a crisis of capitalist accumulation (specifically, overproduction), in
inter-capitalist rivalries, and in the subsequent imposition of austerity
policies and demise of Keynesian liberalism, In the United States, the
burdeﬁ of stagnation, inflation and déc]ining prodﬁctivity is being placed
on the backs of the working class in the form of drastic cuts in social
programs, deregulation of business, increased subsidies for the giant
corporations (transnational, mu]tihatioﬁal and nationaT) and the military=
industrial comp]ex, and the gutting of regulatory agencies@§= in sum,
the systematic destruction of Tiberal policies associated with the New

Deal and the relative prosperity of the 1950s,




Under Reagan (but also in most|of the core capitalist nations),
the proposed solution to the current economic crisis entails a systematic
. - i
economic, political and ideological attack on the material gains and

i

hard-won rights which the working class has won in the last fifty years,
The burden of this attack falls haréest on those least able to resist --
racial and national minorities, women, the elderly and youth, We are
witnessing a mobilization of conser?ative economic and political power,
a "reactionary counteroffensive," according to Andre Gunder Frank {1980
176), which, "like the growth and sﬁread of fascism during the Great

Depression in the 1930s, has its roots and raison d'etre in the deepening

economic, social, political and ideological crisis of the world capitalist

economy, "

Minorities are Special Targets in Current Crisis

In the previous section, we discussed how imprisonment is related
to unemployment and how the deterioration in penal conditions reflect -
a more general deterioration in the economic cond1t1on° ‘of the working
class, While we belieye that there is a structural fe]at1onsh1p between
the dynamics of the labor market and rates and cong1t1ons of imprisonment,
it is dlso 1mportant to understand the role of p011t1cs and ideology,
The prison system is not §jmp1y responding to the economic crisis, The
increase in the penal pop&1ation and in the severity of penal djscipline

are very much the result of an apti%e and purppggfu]_po]itica1 campaign to

lengthen prison sentences, to destroy social service alternatives to prison,
to widen the net of criminalization, and to maximize the seVerity of

punishment.

The current pena]\crisis is clearly related to the imposition of
longer prison sentences\ Tegislative restrictions on judicial discretion
to substitute probation for imprisonmenti: the abolition in many states of
indeterminate sentencing (under which prison authorities have the option
to release prisoners before their sentences are completed)s the legislation
of new categories of criminal behavior; and political pressure on the
police to increase their rate of arrests and on the judiciary to increase
their rate of convictions (Platt and Takagi, 1980a; U,S, Department of
Justice, 1981), |

This concerted "law and order" campaign is not Simply 3 response
to public ‘concerns about "street" crime nor the result of successful
Tobbying by conservative interest groups (for example, The Moral Majority),
Repressive policies of "law and order", which not too long ago appeared to
be monopolized by right-wing political organizations, have rapidly become
the orthodox wisdom of thg White House, Congress, state legislatures,
and influential sectors of the middle class, Thus, "Reaganism" is in
Marlene Dixon's words (1981:3), a "very deliberate policy of the conser-

vative right-wing minority of the ru]jg§-9195§;" necessitated by the

economic policies of the transnational and national corporations’
facilitated by the enthusiastic cooperation of state funct1onar1es,
and actively supported by conservative, mlddle -class political or-z/f
ganizations,

»At the heart of this "reactionary counteroffensive! js the re-
pressive targeting andn$caﬁegoating of racial and national minorities,
We see this in (1) économic policies which increase the misery and despair

of minority communities; (2) the attack on affirmative action and civil

rightss (3) the government's covert complicity with and benign :neglect
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of right-wing racist organizations 1ike the Ku Klux Klan and neo-Nazis
(4) * the "unshackling" of the FBI and CIA; (5) the revival of political
witchhunting and proposed restrictions on labor and progressive political

organizations; and (6) increasing-arrests and imprisonment of minorities,

Racism in_Penal System Must be Addressed 1n Earger~602ﬁext

The eyidence clearly indicates that, with respect to the penal
system in the 1980s, it is not business as usuai, There is an important,
qualitative shift taking place--a signfficant growth in the penal pop-
ulation, a significant deterioration in penal conditions, a significant
growth in the proportion of racial and national minorities in prison,
and a significant increase in "law and order" policies, These developments
suggest that we are only at the beginning stages of the penal crisis,

It is not by'accident that minorities are bearing the brunt of this
crisis, It is minorities who are hardest hit by both austerity policies
and state repression, Economically, they are the first to feel the
impact of high unemployment, pub1ic sector cutbacks, inf]atidn~g@§‘crime.
Politically, they are currently targeted for repression and scapegoating
by the growing right-wing movement (from the White House to the Moral
Majorify), partly in order toc make minorities literally pay their un-
fair share of the economic crisisﬁ and partly in order to promote an
ideology which attributes the responsibility for current g]oba] capitalist
crisis to its most exploited and persecuded victims,

Given the aboye analysis and framework, it is c]ear that the long-
term solutions to racism in the penal system must be located in profound

changes in the political economic structﬁre of our society, In the

=]

e o

concluding section, we will address this iSsue.

V., POLICY RECOMMENDATIONS

In this final section of our Report, we propose a variety of
policy recommendations which flow from our assessment and analysis of
racism and imprisonment in the United States, Some of these proposals are
short-term and could, with government support, be implemented immediately,
Others are long-term proposals and structural reforms which will require
fundamental changes in the political economy, Thoudh we do not address
the implementation of our proposals, it should be noted that, given the

current climate in the White House and Congress, we think that even the

most modest reforms will meet political resistance; that it will be necessary

to mobilize and organize popular support if we are to bring social

justice to the criminal justice system.

(1) BRING EQUAL JUSTICE TO BAIL SYSTEM
Our review of the literature reveals that there is systematic discrimination
against the poor and minorities who are denied equal adcess to legal
resources, i.e,, bail, release on one's own recognizance] private attorneyz
and a @ria] by jury., The inability to post bail and not having access

to legal resources produce more serious convictions and sentencing oute

comes (Swigert and Farrell, 1976; Bernstein, et, al,” 1977),

a. The setting of bail is assumed to be related to the
type of offense charged and to guarantee the defendant's
appearance in court, In reality, the bail system and the systéﬁ

of "0,R." operate to benefit the privileged and discriminates
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against the poor, Legislative and constitutional changes
are required in order to make the bail system more equitable,
namely, on the basis of an individual's income,
b, Bernstein, et. al, (1977) report that judges and prosecutors
emp]oy bail, by setting a high amount, to sanction the poor and
black. About 40 percent of those detained inkjai1 unable to
post bond are ultimately dismissed by the court, The setting of
high bail performs the same function for the poor as does the
concept of preventive detention. As Pfoh] (1980) reports,
"dangerousness" and "violence" cannot be predicted eyen by
.the best psychiatrists, let alone by Jjudges and paroling
authorities. Both of these procedures are frequently employed
by court personnel on the basis of racist and class stereotypes
(Swigert and Farrell, 1976), Similar to the "tissue committee"
in hospitals that monitors unnecessary or over-surgery, it is
recommended that the state judiciary immediately establish in
each Tocal jusrisdiction a representative committee to monitor
Judicial excesses in the area of bail, preventive detention,
the denial of private counsel, and so on,

The‘adoption of these recommendations will immediateTy impact the eongested

ccﬁditisne gf local jails whereby the construction of larger local facilities

will not be necessary, ‘

(2) ABOLISH MANDATORY SENTENCES

Many offenses, especially those defined as violent crimes, presently

call for mandatory prison sentences. Violence is a relative term.hsed in
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selective ways to create public alarm, The reality of violence, when
measured in terms of mangled bodies and death, is most serious for the
victims of corporete fraud and deception, such as unsafe products and
dangerous commodities, e,g., improperly tested drugs that are pushed on
the public, Unsafe working conditions and chemical pollution also pro-
duce their share of injuries and death. Thus, crimes such as homicides
that engender strong societal reaction, are punished with the longest
terms in prison, but corporate officials are very rarely criminally
indicted for their ki]lings.
A11 mandatory sentences should be abolished. As our reyiew of
.the literature shows, incarceration rates are not statistically
correlated to the rise in violent crime ratess; that is, the
present high incarceration rates are not responses to a shift
towards more serious, violent crimes, It is this misconception
of crime and punishment and the prevailing myth that have
stampeded both criminal justice officials and legislators te

call for harsher and mandatory penal sentences.

(3) RESTORE INDETERMINATE SENTENCES

Offenee and prior record are the major determinants of a prison sentencez
and in some states, the basic sentence is enhanced by the circumstances

of the offense, such as the use of ‘a weapon, injury to victimﬁ and so on,
Legis]ati?e guidelines are specific in most instances, but there are loop-
holes %hat permit the introduction of non-legal factors, such as the de-
fendant's employment record, age, race, socio-economic status, and clinical

reports--such as a psychiatric evaluation, probatidn reportf and similar

()]



nation's penal facilities is accounted for by institutionalized racism,

eyaluations of a person's moral character, There is no science in

SeNtencing or paroling, Instead, there is a tendency to make mora] specificially the systematic discrimination against the poor and minorities

Judgments of the poor and minorities. If specific legislation can be at every step in the criminal justice process~--~concentration of police

enacted to control these tendencies, the indeterminate sentence and in the most oppressed communities, selective prosecution, inequitable

the concept of a paroling authority are far superior mechanisms than the use of bail and legal resources, punitive sentencing, etc, These

current trend toward determinate and mandatory sentences discriminatory practices are even more aggravated during the current
; ’ -7

a. Legislation should be enacted to permit paroling au- long~term economic crisis in which a right-wing "law and'order" climate

thorities to release an offender immediately from prison either promotes the scapegoating of minorities. Judges and other criminal

on parole or to a community-based facility, This authority justice officials are currently under tremendous pressure to impose

is needed as a corrective to practices by some courts that tougher sentences, to articulate and act upon racist stereotypes con-

unnecessarily sentence offenders to prison. cerning the criminality of minorities.

e b. Studies have shown that Jjudges rely on non-legal factors % Judges and other criminal Justice officials need to be

in selecting a sentence from among the range of alternatives informed that crime rates and more specifically! violent

The poor and blacks tend to receive the more severe sentence crime rates, have no relationship to incarceration rates

Given this reality, legislation is needed to set precise (Nagel, 1977; Thornberry, 19794 Box and Hale, 1982), A
Tower and upper Timits for specific offenses, including mis- concerted effort to re-educate criminal justice officials is
\ demeanors. Punishment guidelinges that specify "up to a $500 especially critical in states where blacks are disproportionately
fine or six months in jail" result in the poor and blacks end- ‘imprisoned compared to whites, namely, Wisconsin,Nebraska,

s
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ing up in jail for the maximum term, . Iowa, Massachusetts, etc,

¢ A1l indeterminate sentences should be fixed within a | b. It is recommended that National Institute of Justice
v |

b narrow range, that is, the indeterminate sentence should not ' funds be earmarked for the continuing reseducation of

have a broad range such as one year to Tife, The Tower Timit criminal justice officials to address the specific processes

VA
of an indeterminate sentence should always be at zero, £;¢//“x | of discrimination,

(4) COMBAT RACISM IN CRIMINAL JUSTICE PROFESSIONALS (5) PROSECUTE CORPORATE CRIME AND RACIST VIOLENCE

Crime is a very serious problem in minority communities,

The very large proportion of both black males and females in the / l
E
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Well over 41 milljon people are victimized annually by serious "street"
crime, Blacks, especially those who are unemployed and poor, have the
highest rates of criminal victimization (Platt, 1978), While this high
level of crime is clearly linked to economic conditions, it is also a
reflection of the demoralizing social relations and individualistic
ideology that permeate capitalist society. Since most "street" crime
is a form of "penny capitalism" that seeks to emulate the predatory
practices of big business, we call for'vigorous prosecution of corporate
and government crime, This is not only a matter of equal justice,
Such prosecution is necessary in order to demonstrate that crimg does
not pay. JSo Tong as corporate and government crimes go unpunis%ed, we
can not expect the selective punishment of working class crime to be an
effective deterrent,

Similarly, we call for vigorous prosecution of illegal acts
of racist violence and terrorism by such organizations as the Ku Klux
Klan, The government’s current pciicy can best be described as one of
"benign neglect" or, as in the case of the Communist Yorkers Party iW;
North Carolina, coyert complicity. MWe cannot demand a reduction in
crime within minority communities so long as such communities are

victimized by unregulated business crime and by racist violence,

(6) INCREASE EMPLOYMENT TO LOWER INCARQERATION RATE

Since unemployment and incarceration rates are tightly linked
together, a major solution to the burgeoning penal population is to
ameliorate the conditions of unemployment, The appropriation of 2

billion dollars in federal assistance toward construction of state
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penal facilities should be redirected toward providing needed material
and social services for the unemployed, Historical eyidence shows that
nations that provided benefits for the unemployed during the Great °
Depression had a much lower penal population than nations that provided
minimal benefits (Rusche, 1980).

From the findings on the relationship between unemployment and
incarceration rates, it follows that blacks have historically syffered
the rayages of unemployment, thereby accounting for their very large
proportion in the prison population, Immediate and substantial material
and social servicgs need to be provided to the black community! jn-
cluding the redirection of a substantial portion of funds authorized
under the Vocational Education Act toward an educational program for

Black youth,

(7) RESTORE FUNDING FOR COMMUNITY ALTERNATIVES TO IMPRISONMENT

According to the U.S. Department of Justice, criminal justice

- expenditures in the U.S. in 1978 totalled over $24 billion, representing

an increase of 129 percent from 1971 to 1978. Until recently) there
was an effort to use some of this money to provide community-based
programs, such as half-way houses, social services and other resources,
Though these programs had Timited success and were not without problems,
they nevertheless provide a more humane alternative to prisoﬁﬂand also
Provide some minimum employment opportunities to local communities,

We know from an important study, conducted by Fredric Solomon and
his colleagues in the 1960s, that community organizat{on and political

mobilization can be very successful in reducing black on black crimes




"as a result of the need for unity, people begin to know their neighbors
and their neighbors' problems, A spirit of common concern pervades the
community and serves to discourage crimes of violence” (Solomon et al,,-
1980 34).

Consequently, we recommend the substantial allocation of criminal
justice funds to local community organizations, which are representative
and accountable, involved in crime~control programs'and other related
social seryices, Citizen patrols, block organizations, community-based

half-way houses and other such social services should be supported,

(8) SUPPORT PRISONERS" HUMAN RIGHTS
‘We oppose inhuman conditions in the prisons, Ne calt for
an end to overcrowding, to antiquated facilities, and we
call for protection against rape and all forms of sexual
abuse, Prisoners should have the right to conjugal visits,
Prisoners have a basic human right to work for a decent wage,
fo have an eduéation, to be given proper nutrition and medical
care, to be protected from physical and psychological abuse, and
to practice constitutionally protected freedoms (speech,
religion, etc.),
While the aboye basic rights can be won through the 1égis—
lature and legal system; history teaches us that state o%ficia1s
and profegsiona1 organizations have been either unwilling or
unsuccessful in doing so, Therefore, we believe that the key
to winning such rights lies in the political organization of

prisoners, We support the right of prisoners to form and bé1ong
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to prisoner unions and political organizations,

Given the history of repressiyve practices against politically
active prisoqgrs (for example, George Jackson) and against
prisoner unioﬁs. we also oppose arbitrary and unlawful practices
(informers, provocateurs, lockups, beatings, etc,) by prison
authorities, )

In order to successfully oppose such practices, we must fight
for the right of working class and progressiye political
organizations to freely support and cooperate with prisoners’

organizations. This is currently restricted by mail censorshipz

literature censorship, and visiting restrictions,

Once these basic pd]itica] rights have been achieved, it would

then be possible to agitafe for a variety of reforms, such as

decent rehabilitation programs, job training, wages for work,

grievance procedures, and political and religious freedom,
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