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1.0 INTRODU( : ' r lON  

This is one of a set of volumes eoneerned with the legal f e a s i b i l i t y  of 

p r o P 0 s e d  h ighway crash counte rmeasures .  This vo lume addresseslegal  

issues associa ted  wi th the use of ins t ruments  to measure  .the a lcohol  

c o n c e n t r a t i o n  in the breath  of  dr ivers .  The dev ices  considered are in 

various sta~.es of development. Some are in existence but are  underffoinl~ 

r e f i n e | n e n t  aS the s ta te  of  teehnoloff3,, develops. For example, a m,mher ~' 

of  d e v i c e s  now e~cist t h a t  e a n , q u a n [ i t a t i ( , e l v  d e t e r m i n e  b r e a t h  a l c o h o l  ~ 

c o n c e n t r a t i o n  (BAO~. The ClU,qntitativelv de termined  BAO value i~ used as 

ewidenee of impairment in proseeutionlof dr iv inff  whi le  i n t o x i e a t e d  ( D W I )  " " 

or lenses  (I). In p'eneral, the~,e devices are used at f ixed. locations,  st,eh ~l.~: . " "  

a o o l i t e  s ta t ion .  New teehnoloCy i s e x p e c t e d  th, l l  w o u l d  a l l o w  the  

, n a n l , f a e t u r e  of these devices i n a  poriable form, which would allow their 

eonvenient use by an:0f f ieer  for roadside testing" of a suspected offender.  

O t l l e r  dev ices  are in a conceptua l  stake.  They  may. be technically 

feasible, alth0ulzh that  has not been estab l ished:  The  purpose of this 

i n q u i r y  is to ident i fy  the ]il~ely legal eonstL'aLnts theft ,*,o,a]d be ,~.ssee.~ated • 

with their use. to a id in determininl~ if development of t h e  dev ices  should - 

be pursued.  An example  of such a device is the Non-Oooperat ive Breath 

T e s t e r  (NCBT) .  This device would a l low an o f f i c e r  to c o l l e c t  a breati~ 

sample  f rom the norma l ly  expe l led  b r e a t h  of  a s u b j e c t - - t h e  s u b j e c t ' s  

cooperation would not be required to provide a b r e a t h  sample .  Ple term 

the NOB' r  a p a s s i v e  device  because it does not r e q ~ i r e  the suh.icel's 

coo/~eratinn. Devices that require a subject  to o rov ide  a b r e a t h  sample  

by hlowin~z into.a  collection system are termed a c t i v e  deviees. 

A c t i v e  d e v i c e s  may co l lec t  a sample  ~nd s t o r e  it t e m p o r a r i l y  for  

analysis  w i t h i n  the same uni.t., O t h e r  a c t i v e  dev ices  s imply  col lect  a 

breath sample and retain it fo r ' l a te r  analysis. Such dev ices  are  r e f e r r e d  

to. .as • remote  sampl ing  devices or r e m o t e  c o l l e c t i o n  dev ices .  

Act ive devices that analyze a b r e a t h  sample  havre . b e e n  e lass i f i ed  as 

': / 
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ei ther  q u a n t i t a t i v e  or sereeninl~ deviee.~. Quant i ta t ive-dev ices  produce 

a B A C  reading" that is specif ic.  Quant i t a t i ve  dev ices  are. required to- -  

meet ril~orous scientific standards for accuracy so that the spccific BAC 

results can be intr~,duced as evidence in a DWI trial. As the prim~ry 

~urpcse for usinl~ a quantitative device is to obtain evidenee for use at 

triali these devices are often referred to as . "evidential"' test devices. As 

Will be explained later, thls use of the word "evidential" is .not precise. 

' Screening devices• are desil~ned to indicate whether an individual's 

BAC i s  Ei'eater timn:a specified level. These devices are not sufficient.ly 

predise to produce a specific BAC reading. They are intended to provide 

inform aticn ~.hat w0uld.aid an.officer in makinl~ decisions ab0ut how to  

dealwith a-~uspected drinking driver, usually, a driver who does .not 

Da~s a scrceninR test would be asked to take a quantitat{ve test. This 

repo,-t examines the_lel~al-constraints that•.surr'ound the use of act ive  a n d  

passive al~ohol breath, testing devices. 

T h e  research and analysis leading toDreDa.'ation of this volume were 
condueted..by staff"0~ the Policy Analysis Division of The un ivers i ty  of  
Michigan HiRhwav Safety Reseeroh Ins~=*.,*,, { , - ' ~ ' ~ ' ~  

. . . . . . . . . . . . . .  ~ f o i  ~ t h e  N a ,  t i o n ~ |  

Highway Traffic Safety Administration (NHTSA) under Contract Numher 
DOT-HS-7-01536. 

I.I Purpose of Volume. " " .. 

The legal issues that mig.ht constrain the implementation, of highway 

crash countermeasures-- ineludin ~ breath tes t ing , -a re  rooted  in basic 

aspects of  the American legal, system and often involve complex issues of 

U.S. constitutional law and U.S. Sul~reme. Cour t in te rpre t~a t ions  of .that- 

law. Thus, any discussion o~ i~e-l~al issues arid the potential constraints 
they impose must deal. with prevailing constitutional principles. However,  

to t reat  these issues in  a rigorous leEal manner would be beyond the 

scope .of this volume. ~ I t  is not intended to provide legal advice. Rather ,  

i t - i s  designed to be used by public safety  of f ic ia ls  and hiEhway. Safetv 

planners as a l~ide that will  permit, them to ident i fy  problem areas in 

" '.. countermeasure, prod'ram implementation. Once identified,, these problem 
a r e a s  e a n  b e  d i s c u s s e d  w i t h  lel~al c o u n s e l .  

--  2 .  
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Within this  c o n t e x t ,  the  :purpose of  this volume is to provide a brief  

hut re la t ive ly  comprehensive review of the potential  leEal c o n s t r a i n t s  t ha t  

mit~ht he encountered  in act ive  and oa.~sive b rea th  testine; for ale'~,hol with 

save i ' a l  a d v a n c e d  teehnolog',y d e v i c e s .  It is d e s i g n e d  t o :  i d e n t i f y  

i m p o r t a n t  lel~al i s s u e s ;  show how t h e y  m i E h t  a r i s e ;  e s t ' : m a t e  t h e i r  

siCnifieanee as constraints  on the eoun te r rneasures ;  s ~ e s t  m e t h o d s  t ha t  

mil~i~t b e  used to  r e so lve  those  c o n s t r a i n t s ;  and a s s e ~  the overall  legal 

feasibil i ty of  those eountermeasures.  

1.2 ~ae_.~ound 
Drinkin~  d r i v e r s  a re  f r equen t l y  involved in serious t r a f f i c  crashes and 

have long been the target  of enforcer / l en t ,  a d j u d i c a t i o n ,  and s a n c t i o n i n ~  

by t he  t r a f f i c  law s y s t e m .  As r eeen t ly  reviewed by Jones and aoscelvn 

(197q) findings show that  approximately 40 t o  55 percent  of  d r ive r s  f a t a l l y  

i n ju red  in t r n f f i c  c rashes  have BACs in excess ell;10% w/v. Comparable  

f ind ings  f o r  p e r s o n a l - i n j u r y  and p r o p e r t y - d a m a g e  c r a s h e s  a r e  •nine to  

t h i r t e e n  p e r e e n t ,  and f ive pareent  respect ively .  Moreover,  in sp i t e  of the 

fact tliat ~.he le~;al standard for  a leohol  in tOxiea t ion  in mos t  s t a t e s  is a 

BAC of  .10% w/v ,  most• of  the  d r ive r s  who a r e  a c t u a l l y  a r res ted  have 

mu'eh h i~her  BACs- -us t i a l ly  above  :.15~ and o f t e n  ~ b o v e  . 2 0 % .  It i.~ 

b e l i e v e d  t h a t  p o l i c e  o f f i e e r s  a r r e s t  only  t hose  d r i v e r s  who show ~ross 

signs o~ impairment;  this, in •turn, may allow some drivers who a r e  l ega l ly  

i n t o x i c a t e d  to  e s c a p e  apprehens ion  or a r r e s t  (Dozier 1976, p. i; Belardo 

and Zink 1976~ p. 1). 

To r e m e d y  •this p e r c e i v e d  i ; r o b l e m  a v a r i e t y  of  a p p r o a c h e s  and 

a p ~ l i e a t i o n s  of  t e c h n o l o g y  have been s t | l~t~ested.  O n e  i n v o l v e s  t h e  

d e v e l o p m e n t  of  a Non-Coopera t ive  Breath Tester  (NCBT). Such a deviee 

wouid.e011ect-samples of air and de te rmine  i f  a l coho l  w e r e  p r e s e n t .  (In 

this  v o l u m e  we use '!alcohol" ~s the equivalent of ethanol unless other~vis~;- 

noted.) An of f i ce r  usinl~.'sueh, a device eovld Collect air in the v i c i n i t y  of  

a s u b j e c t  and. t e s t  for . ,~aleohol pr~,~ence in the  ~ir. T h e  device used in 

this manner would be an "extension o f . t h e  o f f i c e r ' s  nc '3e"  e x c e p t  fo r  the  

a b i . l i t y  o f  t h e  d e v i c e  to  d i f f e r e n t i a t e  b_~tween a l c o h o l  and o t h e r  

subs t anees .  Evidence of the o r e s e n e e . o f  a l coho l  cou ld  t hen  t ) rovide t he  

3 
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.foundation f o r  further investi~a.tion by the o f f icer  to determine if the 

subject .was intoxicated and if arrest tot  DWI was warranted. 

- Another oroblemassoeiated with the apprehension ofdrinkinff  dr iversis " 

. . the-relativelY long- t ime required to process an arrested Subject. The 

delay is inconvenient for.both the offender and the off!car, particuiarly i f  

" quantitative testing does not establish-that the Suspect was. in't0xicated. 

One.suggested approach for addressing-this problem is.to 0se portabl e 

.sm:eeninl~ devices to-obtain prel iminary informat ion about the driver's 

. B A C . -  .As noted previously, tl~,ese aet ive  devices. require the subject's 

COOl~eration and .provision of a deed luni{, air s a m p l e , a n d  prov ide  a 

qualitative estimate of  BAC. . . . .  ; '  / 

. proo0nents of this approach suggest that• screening tests' be conducted 

without.the requirementfor  a formal arrest., A:s .of December 1978, some. 

- t w e l v e  s t a t ~  and the Distr ict  of Columbia had enacted legislation 

authorizin~ some form 0fprearrest  test .(.2). Some of these statutes do 

not penal ize  drivers for refusinl~ tocooperate and Submit to a screening- 
test.  and other cto,ut-~, ,,-,,,,~-o e,,. +h" scrcen:.nE * -+ to ---:":-" 

only a t  the request of the driver (3). 

A c o m p l e m e n t a r y  approach to address the problem has also been 

suggested as technoloR7 associated with quantitative b~%~athvtesting, devices 

advances. Various breath- test ing devices:have been developed (Moulden 

and Voas 1975, pp..,.9-30). .While many are not readi ly  por tab le ,  the 

teehnoloR'y: to .develop portable devices is available and such devices may 

reasonably be expected in the future. . .Many of the .existing quan[ i ta t ive  

Oevices- h a v e  been i~sed "iportably." In the ]9S0s the Indiana State Police 

used the Borkenstein Breathalvzm ~) far roadside testinR'... More recent ly ,  a 

number of .jurisdictions have equipped vans with breath-test.in~e~]uipment.- 

Usually. these vans are staf fed by qual i f ied.teehnici ,ans and=l~o to the 

.location where an of f icer  has arrested an. offender. 

T h e u s e  of portable quant i ta t ive  devices has :been s u ~ e s t e d  as a 

means of increasi~.~ arrests and redueinE ir,eonvenienee to the susPected 

offen:der and to  the off icers.  Another important, aspect of. roads ide  

q u a n t i t a t i v e  t estinl~ is that it allows the .  acquisit ion and analysis of a -  

• .breath sample close i~. time to the time the suspect's driving, took place. 
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Prompt administration o f  a quantitative breath test is believed most l i k e l y  

to produceaccurate and relevant in.tormati0n on a suspected offender's 

I t  is i m p o r t a n t  to understand-what  prompt admin is t ra t ion  means. 

Breath test ing rests on. the examinat ion of deep  lunl~ b r e a t h .  It is 

i m p o r t a n t  to preclude possible, bias of test resu l . t s  by mouth alcohol 

resul t ing from recent, ingestion of a lcohol ic  bevera~eso  Thus,  test  

protocols require an of f icer  to observe a subject for a t  le,~st f i f teen 

minutes prior, to testing to ensure that  inEestion does not occur so  t h a t  

the test • results are valid.  F i f teen  minutes is re~arded as the minimum 

time (Caddy,  Sobel l  - and  Sobe l I~ ]9 .78 ;  E r w i n  1976, pp .  I 8 -18 .32 ,  18-I.8.3).  

Actua l  pract ice  in many jur.isdietions is to wait ti-,":,~tv minutes be fo re  

testin~ a dr iver ,  l~hus, the rout ine invest igat ion of a D W I - - i n e l u d i n E  

o f f i c e r - v i o l a t o r  conversation, driver's license cheek, DS~'ehomotor tests and 

breath-testing--results in a suspected dr iver  remain in~  in the of f icer 's  

custody for approximately thirty minutes to one. hour. This time estimate 

applies to aetive testing whether it is qt'antitative or sereeninl~ in n a t u r e .  

Anothe . r  ~ ! ~ -  ~-~ o f  ,~v,e~" .... : - h~s been develope,4,, a.~ an al le~'native or 

adjunct to quantitative roadside test in~ for BAC.  The remote, samplin¢ 

device or remote  col lect ion device (.ROD) is de.~iEned to co l l ec t  a breath 

sample for ]a=ter quantitative testinE. The remote  eol l~et ion device "may 

be used by i t s e l f ,  in Conjunct iOn With ~ screen ing ,  dev ice ,  or in 

conjunct ion with a quant i ta t ive  device.  In the l a t t e r  ease, the RCD 

wou ld  p r o v i d e  a second sample for a c o n f i r m a t o r y . t e s t ,  The b 0 S i e  

• .objective of using the RCD is to obtain a breath sample for quant i tat . ive 

testinl~ as near in t ime to the time of the driver's operation of a vehicle 

as possible. As in the ease of roadside .cluantitetive testing,, t h e - 0 b j e e t i v e  

is to  obtain the most valid and m~,~t relevant evidence for use at trial.  

These eonee,JL~ and. approaches Will. be-the foeu.q of the lev.~l analyses 
presented in .'.his volume . . . . .  

1 

r , . ~  • 

1.3 Content of Volume 

The remainder of this .volumeis or,~nized into three seetion.q. Section 

2.0 is devoted to the identification and discuasion of legal issues that can 
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arlse In connection wi•(h the use of active (quantitative and screening) and 

~assive alcohol breath'testing devices, and the potential constraints that 

can arise from those issues. Attention is devoted to statutory const,'aints 

imposed by implied consent legislation in addition to those imposed by 

constitutional provisions. SectiOn 3.0 discusses approaches that can be 

used to resolve le.~al constraints. Se(}ti0n 4.0 discusses the overall l e ~ l  

feas ib i l i ty  of the active and passive testing devices, and presents -" 

recommendations concerning their use. 
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2.0 IDENTIFICATION. AND DISCUSSION • 
- OF LEGAL • ISSUES " 

S e v e r a l  d i s t i n c t  groups  o f  legal issues are raised by t h e u s e - o f  ac t ive  

. ~ and pass;re breath- tes t ing  d e v i c e s . . . T h e  f i r s t  group o f  i s sues  d e a l s w i t h  

the  c o n s t i t u t i o n a l  and sta.tutory authority t o  use breath tes t ing  equipment.  

The second o f  these involves the constitutional  •issues raised bY t h e  use  o f  

. t h e s e  d e v i c e s .  The f ina l  group o f  i s s u e s  a r i s e s f r o m  r e s t r i c t i o n s . o n  

alcohol  test ing imp.ased b y i m p l i e d - c o n s e n t  s t a t u t e s ;  a s .  w a i l  as s t a t u t o r y  . 

a n d  . c o m m o n - l a w  r e s t r i c t i o n s ,  g e n e r a l l y  g o v e r n i n g  t h e  a r r e s t  and 

pr0seeuti0n o f  susPected Offenders. 
, ~ . . ~  

2.1 Const i tut ional /Statut0ry Authority to Use Breath-Test ing D e v i c e s  

The f irst  se t  o f  l e g a l  c o n s i d e r a t i o n s  .that a f f e c t  the  use  o f  t e s t i n g  
d e v i c e s  dea ls  with the ,~Yi=,,,,,,- e of  '~-" ' " " 

. . . . . . . . . . . . .  ~ . a ,  autho~itv--boL.h constitution°! and 
s t a t u t o r y - t o  use breath testing equipment.  Const i tut ional  au thor i t y  

includes both the power to control drinking drivers and the power to use 
scientific devices to. aid in. law enforcement. 

. 

Const i tut ional  A u t h o r i t y . .  Just i f ieat io~ for using alcohol breath test 

devices is ultimately .based on the state's so-called "police :power," that  is, 

the power to legisiate for the public health, safety, welfare, and morals: 

(4). That power is broad and is bounded only by the l i m i t s  imposed by: 

the U.S; and s,ate  constitutions. Unless exercises of the Police power 

infringe fundamentalconstitutional, rights, or are .unrelated to legitimate 

state purposes, courts will presume them constitutional (5)..Courts h a v e  

long recognized highway safety as an important state interest (6), and this 

interest has justifie d gove~'nmental action to remOVe drunk drivers from 
the highways (7). _ . 

Police a~eneie s :hay e come to use_a .wide Var iety  o f  technoloEica] 

advances such as photography, radar, and fingerprint analysis to 
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invest igate  criminal offenses.  The use of such teehnolog:,, is not 

unconstitutional per ~e; it is Prohibited onlv when i-t violates fundamental 

rights, such as those di.~cussed in this volume (8). 

Forced chemical testin~ .for BAC has been upheld against a number Of 

Constitutional challen~es. Compelling a driver .to Submit to a blood test, 

at least in the absence of violence or brutality, does not violate the 

constitutiona.l requirement of due process,of law (9). Although testin.~ 

produces evidence that tends to incriminate a driver, cou,ts  uniformly 

have held that tests do not violate the driver's constitutional privilege 

against self-:incrimination (I0) because they force a driver to  give physical 

or "real" evidence rather tharl ."testimony" (Ill. Finally, tests for alcohol 

conducted followin~ a driver's arrest have been upheld.as reasonable 

"searches incident to arrest ~, and therefore constitutional despite the 

absence of a search warrant (12). Thus, existing testing methods are not 

themselves barred bv any constitutional constraints. 

Even though the use of alcohol-testing devices is permitted by the 

Constitution,. the use of a particular device may be restricted by statute. 

Moreover, if evidence legitimately gathered by..a device is not co,~,~,~red 

scientifically valid end reliable by courts the uve.of that eviden.cc in 

trials will be constrained. This is currently the case with the polygraph, 

the reliability of which has not been sufficientl.v.t.~stablished. Issues 

relatinl~ to scientific validity and reliability are discussed below. 

Sta tu tory  Authority/ .  The use of alcohol-testing devices is, under the 

Oonstitution, a permissible exercise of states' pol ice power= there fore ,  

s ta tutes  speci f ica l ly  authorizinE the use of these devices are unnecessary. 

However, alcohol testing is governed in every state by  s ta tu te ,  and those 

p r o v i s i o n s  in e f f e c t  l i m i t  the a u t h o r i t y  of pol ice of f icers  to use 
h , " { reath-testing devices; 

Every .  state has enacted a so-called "implied consent" law that ,• Eoverns 

chemical .testin~ for BAC (Erwin 1976, pp. 33-1--33-56; Reeder 1972) (13)'. 

Specific provisions of these laws may vary from state to state, but they 

are alike in principle: they provide police c, ffic~rs with an alternative to 

physical force as a means of compelling drlvers to submit ,to tests 
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(Comment 1976). That alt~rnative is imposinlt a mandat0r~ license 

suspension on those drivers who refuse to submit  to t e s t s  (14). 

Implied-consent laws also prescribe the evidentiary weiglit that courts 

shall give test results (15), set out the circumstances under which an 

officer mav order a driver tested (16),:specify the types of tests (breath, 

blood, urine, or saliva)that may be administered (!7), and authorize an 

administrative body, such as a state board of health, to issue regulations 

governing the testing process (18). 

It Should be emphasized that current forms of•active chemical testing 

for BAC are considered "searches" (19) and are therefore governed by the 

Fourth Amendment to the U.S. Constitution, which requires that they be 

"reasonable" (20). Implied-consent statutes impose additiona! restrictions 

l{overning alcohol testing deviocs, but they may neither reduce:n<,r take 

the place of those already imposed by the Fourth Amendment. Some 

coofusion has arisen in the past Wit h respect to the relationship between 

the U.S. Constitution and implied, consent legislation. This confusion can 

be diminished by keeping in mind that the Constitution imooses minimum 

Conditions f0r~ chetnical testing; tho~e conditior~ cAnnOt he el_irninated--b,jt 

can be enlarged upon--by legislation. 

Implied-consent legislation is discussed in more detail later in this 

volume. 

.21.2 Constitutional/StattJtory Issues Affecting the Circumstances Under' 

Which Devices May Be Used 

A second group of legal issues a f fec t ing  the use of a lcohol  

breath-testing technolol~ cor~eerns the circumstances under which devices 

may be used. Constitutional issues discussed in this section include: the 

authority of police officers to stop vehicles and investigate drive r.~; 

whether ':~e use of testing equipment constitutcs a "search"; and v.,hat 

justification is required to test a'driver using • act ive  and passive devices, 

.... respectively. In: addition, test ing,restricti0ns •imposed by implied-consent 

Statutes are discussed here. 
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A u t h o r i t y  of  Pol ice  o f f i e e r s  to Stop Vehicles and Investigate Drivers. 

Essent ia l  to the use of any o f  these dev ices  I~ a l a w f u l . . e n e o u n t e r .  - - 

b e t w e e n  a p o l i c e  o f f i c e r  and a driver. Unless  .the o f f i cer  is jus t i f i ed ' in  

making an i n i t i a l  s t o p  o~" e n c o u n t e r ,  and Unless  he  a l s o  has  s u f f i c i e n t  

c a u s e  to  c o n d u c t  a t e s t ,  ev idence  R'ained from that  tes t  may not  be used 

to p r o s e c u t e  the dr iver  for  D~ql. This  is a r e s u l t  o f  t h e  " fru i t  o f  t h e  

p o i s o n o u ~  t ree"  p r i n c i p l e ,  ur~der Which the  products  of  an init ial  s e i zure  

ths t  was i l legal  cannot  be u s e d  as ev idence  a~a ins t  t h e  i l l e q a l l y  a r r e s t e d  

s u s p e e t  ( 2 l ) .  T h u s ,  i f  a n - o f f i c e r  s t o p s  a dr iver  w i t h o u t  s u f f i c i e n t '  

j u s t i f i c a t i o n  and  l a t e r  t e s t s  him f o r  a l c o h o l  c o n t e n t ,  the~ B A C  r e s u l t s  

C a n n o t  be  u s e d  as  e v i d e n c e  at his trial for DWL T h e r e f o r e  i t  must f irst  

be d e t e r m i n e d ,  . in any ease i n v o l v i n g  t e s t i n ~ , . w h e t h e r  t h e  d r i v e r  was 

validly stoPPed. .. • . 

Po l ice  stops of automobi les  a r e  considered "seizures" and therefore,  

are govern e~ lsy  the Fourth A m e n d m e n t a n d  requ i red  to b e  " reasonable ,  "• " 

A n y t i m e  a v e h i c l e  is s topped by a pol iee  Officer,  no mat ter  how br ie f  or 

unintrus ive  that  s top might be,  that  encounter  i s . a  " s e i z u r e "  . g o v e r n e d  by  

• h~ F o u r t h  Am . . . . . .  " ' " "  ' . . . . .  ~ n u , , . ¢ . , ¢  ~ , - , , , .  For such an encotmi.er .t.o be_ reasonable, it 

must either be based on probable cause  or a t l e a s t  an o f f i c e r ' s  

"reasonable.suspicion" (2.3) that a trai'flc-law violation has occurred, or- 

take place .in connection With a "random stop." To. be /'random" a- stop 

- m u s t  be  l i m i t e d  to  :genera l  i n v e s t i g a t o r y  p u r p o s e s  ( s u c h  as  C h e c k i n g  

drivers' l i censes ) ,  and must. fol low objec t ive  • guide l ines  such as s t o p p i n g ,  at 

r a n d o m , :  e v e r y  t e n t h  v e h i c l e  ( 24 ) .  J u s t i f i c a t i o n  for  a s t o p  c o u l d  be  

suppl ied by the  apparent  commiss ion  .of  such m o v i n g  t r a f f i c  v i o l a t i o n s  a s  

s p e e d i n g ,  d i s o b e y i n g  t r a f i ' i e - e o n t r o l  d e v i c e s ,  O r making i l legal  turns ,  as 

w e l l  as  by e r r a t i c  d r i v i n g ,  u n u s u a l l y  s l o w  s p e e d ,  " j a c k r a b b i t  ~ s t a r t s ,  

d r a m a t i c  o v e r e o r r e e t i o n  o f  d r i v i n g  e r r o r s ,  or the  presence  of  d e f e c t i v e  

equ ipment .  Therefor;e,.  w h e n  a p o l i c e  o f f i c e r  s t o p s  a v e h i c l e  t h a t  was  
. . .  _ . 

d r i v e n  e r r a t i c a l l y . ~ o r i n  a p p a r e n t v i o l : a t i o n  o f  t r a f f i c  l a w s ,  he has  
. j . - .  . - . " . 

c o n d u c t e d  a reasonable  se izure .  Similarly ,  a: va l id  r a n d o m  ( c h e c k p o i n t  or 

roadblock)  stop is a reasonable  Seizure. 

O n c e . a - p o l i c e  o f f i c e r  has  l a w f u l l y  s t o p p e d  a v e h i c l e  h e  m i g h t  a l s o  

obserVe. , that  t h e  dr iver ' s  s p e e c h  is s l u r r e d ,  that  his breath conta ins  the  

. . : 1 0  : " " 
. .  . - _ : , .  - 
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o d o r  o f  i n t o x i c a n t s ,  or that  there  are  l iquor or. beer  c o n t a i n e r s  i n s i d e  the  

v e h i c l e  ( 2 5 ) .  S u c h  o b s e r v a t i o n s  a r e  n o t  c o n s i d e r e d  s e a r c h e s - - a n d  a r e  

t h e r e f o r e  n o t  b o u n d  b y  F o u r t - h  ~ / m e n d m e n t  r e a s o n a b l e n e s s  

r e q u i r e m e n t s - - b e c a u s e  they  are  c o n s i d e r e d  "plain• v i e w "  o b s e r v a t i o n s  ( 2 6 ) .  

P l a i n  v i e w  r e q u i r e s =  f i r s t ,  tha t  t h e  o f f i c e r  l a w f u l l y  be  in pos i t ion  to  

m a k e  the  o b s e r v a t i o n  (ac tua l ly ,  an "observat ion" c o u l d  be  m a d e  by a n y  o f  . 

t h e  o f f i c e r ' s  s e n s e s )  a n d  s e c o n d ,  t h a t  h e  m a k e  t h e  O b s e r v a t i o n  

"ine.dvertently" (27) .  M e a s u r e d  by . t h e s e  s t a n d a r d s ,  . t h e  t . vp i ea l  e a s e  in 

w h i c h  an o f f i c e r  s t o p s  a v e h i c l e  on  S u s p i c i o n  o f  a t r a f f i c - l a w  v i o l a t i o n  

and s u b s e q u e n t l y  n o t i c e s  the  driver m i g h t  be  i m p a i r e d  b y  a l c o h o l  is  o n e  

o f  p l a i n - v i e w o b s e r v a t i o n .  L ikewise ,  w h e r e  a p0 l i e e  of f icer ,  re sponds  to  a 

t r a f f i c  crash ,  or  s t o p s - t o . a i d  a d r i v e r  a t  t h e  r o a d s i d e ,  h e  i s - - a s  i n - t h e  

e a s e  o f  a f o r c e d  s toD on s u s p i c i o n ,  o f  a v i o l a t i : o n - - i n  l awfu l  r~osition to  

m a k e  a o l a i n - v i e w ,  obsetWation of  t h e d r i v e r ' q  i m p a i r m e n t .  

F u r t h e r  d i s c u s s i o n s  w i l l  a s s u m e  t h a t - a  p o l i c e  o f f i c e r  h a s  m a d e  a 

v a l i d  s t o p  a n d  t h u s  is. in a l a w f u l  p o s i t i o n  t o  i n v e s t i g a t e  a d r i v e r .  

C o n s e q u e n t l y ,  o b s e r v a t i o n s  o f . t h e  driver's  i m p a i r m e n t  are  r e a s o n a b l e  under 

t h e  F o u r t h  A m e n d m e n t .  W h e t h e r  t h o s e  o b s e r v a t i o n s  w o u l d  p r o v i d e .  

s i l f f ie ient . . iusi . i i ' ieaLion to  tesL the  dr iver  is d i s cussed  be lnw.  

Whether  the  Use  o f  T e s t i n g  a D e v i c e s  is a "Se~.r.eh:'. Tb q u a l i f y  a s  a 

" s e a r c h , ,  an e n c o u n t e r  b e t w e e n  a po l i ce  o f f i c e r . a n d  an individual  must  be 

an intrus ion  on the  indiv idual ' s  " r e a s o n a b l e  e x p e c t a t i o n  o f  p r i v a c y "  ( 2 8 ) .  

It has  b e e n  s a i d  t h a t  t w o  e l e m e n t s  are  required"tq  e s t a b l i s h  a r e a s o n a b l e  

e x p e c t a t i o n  o f  pr ivacy: ,  the  individual must  h a v e  a. s u b j e c t i v e  e x p e c t a t i o n  

t h a t  r. t h i n ~  or a c t i v i t y  w i l l  be kept  private;  and s o c i e t y  must  o b j e c t i v e l y  

recogn i ' - e  the  r e a s o n a b l e n e s s  o f  tha t  . e x p e c t a t i o n  (29).  

In S e h m e r b e r  v. Ca l i forn ia ,  (30) the  U.S.. S u p r e m e  Court  c o n c l u d e d  that .  

c o m p e l l e d  test-]n~ of  b lood for BAO-- fo i lowinf f  t h e  d r i v e r ' s  a r r e s t  b u t n o t  

a u t h o r i z e d  by a s e a r c h  W a r r a n t - - w a s  g o v e r n e d  b y  the  F o u r t h A m e n d m e n t  

and t h e r e f o r e  .was  required to  be r e a s o n a b l e .  S t a t e . ' c 0 u r c s  h a v e  e x t e n d e d  

t h e  r e a s o n i n g  of. S e h m e r b e r  tO e v i d e n t i a l  b r e a t h  t e s t i n g . a s .  Well (31).  

Thus,  the  u s e  of  an ac t ive '  q u a n t i t a t i v e  d e v i c e  a f t e r  a d r i v e r ' s  a r r e s t  f o r  

DWI is a s e a r c h .  - . . . . . .  
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Using the same reasoning that applies to postarrest tests, ttie use of a , ,"  
/ ,  

screening device is also a search, since it intrudes into a driver's 

reasonable expectation of privacy (32). Screening tests, :like quantitative 

tests, require tile subject's active cooperation and the provision ;of deep :; 

!un~ air. Thus, all active tests are searches. 

In addition ' the entire • testinE' encount~}r ,is, for reasons set out below, 

likely to be characterized as a "seizure." This characterization is crucial ' . . . . . .  

with : respect to the justification needed to conduct a prearrest test. As 

.noted previously, the technology of breath testing recjuires that a subject 

be detained for from fifteen to thirty minutes to ensure ;that/he consumes 

no food or beverage that would contaminate, the test results. Such a 

detention of a.driver is a "seizure" and might be considered by some 

courts to be a de facto "arrest," whether or not the officer who detained / 

him intended t o  do so and whether or not he carried out the procedura!~ ~ 

f o r m a l i t i e s  a s s o c i a t e d  wi th  an arrest  (33). 

~n c o n t r a s t  to  the  a c t i v e  d e v i c e s ,  it is u n l i k e l y  t h a t  t h e  u s e  o f  t h e  " 

p a s s i v e  N C B T  w o u l d  be  c o n s i d e r e d  a " s e a r c h . "  O w i n g  t o  i t s  p a s s i v e  .... 

nature, the PCBT m~ght be characterized as ~;an e~tension of t.h~° officer's ~ ..... 

nose" and therefore similar to the use of binoculars and t-lashligh~s (34), 

or even to d(~gs trained to detect marijuana, and other illicit drugs (35), 

all of which previously have been characterized by courts as nonseai-c-hes. 

However, the NCBT (as Conceptualized) will be capable Of discriminatin~ 

between ethanol and such other substances as paint or perfume, the odors 
/ 

Of w h i c h  are  s o m e t i m e s  c o n f u s e d  by p o l i c e  o f f i c e r s  w i t h  t h a t  o f  e t h a n o l  ~ - :  

( 3 6 ) .  T h e r e f o r e  an  a r g u m e n t  c o u l d  b e  r a i s e d  t h a t  s i n c e  N C B T  - 

r e p l a c e s - a n d  d o e s  not  m e r e l y  e n h a n c e - - a n  o f f i c e r ' s  s e n s e  o f  ~ m e l l  ( 3 7 ) ,  • 

t h e  u s e  o f  t h e  N C B T  d e v i c e  is a s earch .  In add i t ion ,  it is poss ib le  that  

o w i n g  tO t h e  NCBT's a l coho l  s p e c i f i c i t y ,  , s o m e  c o u r t s  : m i g h t  c h a r a c t e r i z e  

N C B T  u s e  a s . a  ' ~ t e s t , "  w h i c h  w o u l d  p l a c e - i t  u n d e r , t h e  r e s t r i c t i o n s  o f  ~ . . . . . . .  

i m p i i e d - c o n s e n t  l eg i s la t ion .  This  is d i scussed  further  b e l o w .  --: " ~ 
. - - . . . . .  

It i s  p o s s i b l e  b u t  n o t  l i k e l y  t h a t  an a n a l o g y  would  be drawn b e t w e e n  - . T ~  

the NCBT and airport preboarding screening,  which anumber of courts 

h a v e  c h a r a c t e r i z e d  a s  a " s e a r c h " - ( 3 8 ) .  E v e n  i f  c o u r t s  c o n s i d e r i n g . t h e  >, 

NCBT were to follow the airport search analogy, however, they likely 

12 ~. ~;. :. 
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would  . c h a r a c t e r i z e . t h e  NCBT as a ,reEulatory seareh," which l ike ly  would 

- .  be reasonable.with respect to any driver Who.was already lawfu! ly  stopped - 

by a police off icer (39). : .. 

Thus, the use of  t h e  ac t ive  d e v i c e s  l ikely,  wil l  b e  characterized'by 

c o u r t s a s  searches,  and tests using those .devices wi l l  be g o v e r n e d  bv 

Fourth Amendment  reasonableness  requirements. 0 n  the other hand, the 

. use of an NCBT probably would not be c h a r a c t e r i z e d  .as a s e a r e h , . b u t  

more l ike ly  a s a  p la in-v iew observation to which the. Fourth Amendment 
: " " does not .apply. . " ~ .  

• . . , . . 

. . . . .  J u s t i f i c a t i o n  Required to Use Active and. PaSsive Devices.  The. level . . . .  " 
i 

of  cau'se required to just i fy  th e use of  an a c t i v e  or p a s s i v e  d e v i c e  
I 

' ~  d e p e n d s  f irst  of  all .on whether  the use of  that c o u n t e r m e a s u r e  is a , - " ,  .( 

- . " 'search" or "seizure" bringing the Fourth . A m e n d m e n t  into play. As .stated ' .: - ~ .  

~"earlier, . the~use of art ' :act ive device, would be  so Classified while the use - " - 

Of-the I NCBT l ikely would, not be. 
! 

Whether or not courts characterize  NCBT use as a "search," i t  is: , " 

"- l ike ly  that ne i ther  an arrest  nor ~robn_b!e cause  t o  a r r e s t  w o u l d  be - .  ' , -  
. . | 

r e q u i r e d  to use the d e v i c e .  As ment ioned  b e f o r e ,  all that  would he 

necessary is a valid initial stop, and that stop w o u l d j u s t i f y  an •of f icer 's  

use of t h e N C B T  to determine whether the driver had consumed alcohoL ........ , 

A related• quest ion is presen+.ed with re spec t  to  whe t he r  a pos i t i ve  

: ' - •  NCBT reading (i.e.,  that the driver's breath contains alcohol) would justify 
p • a further test.  Under current law• it appears t h a t  the HCBT reading,  b y  

: i t s e I f ,  would n o t  supply s u f f i c i e n t  c a u s e  t O~+administer a further test.  i' : 

' Consumptiun Of alcohol (which is :all. the NCBT indicates)  is not bv i t s e l f  " 

a traff ic  o f f e n s e .  TherefOre, for reasons to be explained below, other 

e v i d e n c e  of possible i m p a i r m e n t . m u s t  ;accompanv. the p o s i t i v e  N C B T  . . .  : - [ . . - ~  

- " resul ts  to j u s t i f y  a d m i n i s i e r i n g  f u r t h e r .  tests.  N o r m a l l y  such evidence .: . . . . .  . . .  . !  

:_ would be d i s c o v e r e d . b y  a po l ice  o f f i c e r  in the course  of  his r o u t i n e  - 

investigation after stopping' a driver. " 

:#i ! " " - AS s t a t e d  already,  state ~ourts have appl iedthe-Schmerber decision to. ' :> 

- ': breath tes*ing and characterized it as a "search." Those  s t a t e  dec i s i ons  
: 1 . . . .  . • Properly .  apply Schmerber to evidential breath testing,, for it .requires that. .: 

.I 3 : ---~ 
. . . . . .  

-- j•(- /  . .  - . . . " . . . . :  . . . .  
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t h e  t e s t e d  s u b j e c t  c o o p e r a t e  and supp ly  a sample  of  4eep lung a i r ,  not 

n o r m a l l y  expel led  breath .  That  be ing  t h e  ease ,  such test ing '  is r e q u i r e d  

by t h e  F o u r t h  A m e n d m e n t  to  be r e a s o n a b l e . .  Cour ts  have developed an 

extens ive  body of  law applying the reasonableness r e q u i r e m e n t  to  s e a r c h e s :  

and a lso to  seizures of the person. The genera l  re.quirernent la id .down by 

courts is t h a t  for  a search t o  be val id i t  must  be" j u s t i f i e d  by a w a r r a n t  

. i ssued  by  a r , e u t r a l  j u d i e i a i  o f f i c e r ,  a n d  be based  on p r o b a b l e  c a u s e  

(Rusehmann et  al .  1979, pp. 140-150). -- 

C o u r t s  h a v e  recognized that  there exist s i tuat ions in which it  would be 

impi 'ae t ica l  for  pol ice o f f icers  to .obtain a W a r r a n t ;  in t h e  t i m e r e q u i r e d  

to  s e c u r e  a w a r r a n t ,  e v i d e n e e o f  ~" c r l m e  could disappear,  be destroyed,  or 

be m o v e d  out 0 f . t h e  o f f i ce r ' s  j u r i s d i c t i o n .  In  t h e s e  eases  t h e  S u P r e m e  

C o u r t  has r e c o g n i z e d  e x c e p t i o n s  to  the  w a r r a n t  r e q u i r e m e n t .  One such 

e x c e p t i o n ,  i n v o l v e s  t h e  s e a r c h  i n c i d e n t  t o  a r r e s t .  I n  t h e  . e a s e  o f  C h i r n e l  

v.  C a l i f o r n i a  ( 4 0 )  the  S u p r e m e  C o u r t  h e l d  t h a t  a p o l i c e  o f f i c e r  m a y ,  

fol lowinl~ the  l awfu l  .arrest of  a Suspect, s e a r c h  t h e  s u s p e c t ' s  pe rson  and 

t h e  a r e a .  w i t h i n  h is  i m m e d i a t e  c o n t r o l  f o r  w e a p o n s  t h a t  could be used 

a~a ins t  the  o f f i c e r  en~ for  e , : i d e ~ e e : t h a t  o t h e r w i s a ' w o u l d  b~  d e s t r o y e d .  

N o t e  t h a t  C h i r n e l  c r e a t e s  an  e x c e p t i o n  t o  t h e  warrant  r e q u i r e m e n t  but  

not  to  the  p r o b a b l e - c a u s e  r e q u i r e m e n t ,  s i n c e  t h e  la'.'-f'-I a r r e s t  r e q u i r e d  

p r o b a b l e  c a u s e  in t h e  f i r s t  p l a c e .  In 1973 the  S u p r e m e  ~ o u r t  held that  

an  a r r e s t  n e e d  n o t  be  a f o r m a l  o n e  in e v e r y  c a s e  w h e r e  an i n c i d e n t  

- s e a r e l ~  i s  c o n d u c t e d .  In t h a t  d e c i s i o n ,  C u p p  v.  ~ (41), the  C o u r t  

h e l d  that  an oi 'f i~er may  c o n d u c t  a l i m i t e d  s e a r c h  o f  t h e  s u s p e c t , s  b o d ~  

f o r  e v i d e n c e  t h a t  i s  " h i g h l y  e v a n e s c e n t "  ( l i k e l y  t o  d i s a p p e a r  or be  

d e s t r o y e d  within  a short  per iod o f  t ime)  w i t h o u t  m a k i n g  a formnal a r r e s t ,  

p r o v i d e d  he has  Probable  c a u s e  to  arrest  the  s u s p e c t .  

A l though  c o u r t s  have  made  e x c e p t i o n s  to  both  t h e  w a r r a n t '  a n d  f o r m a l  

. a r r e s t  r e q u i r e m e n t s ,  t h e  U . S .  S u p r e m e  C o u r t  h a s  nbt  r e l a x e d  t h e  

r e q u i r e m e n t  o f  p r e b a b l e : c a u s e  f o r  a s e a r c h  f o r  e v i d e n c e  o f  c r i m e .  • : 

A l t h o u ~ h  " p r o b a b l e  cause" is a •term that  c a n n o t  be d e f i n e d  Prec i se ly ,  the 

fol l0winl~ d e f i n i t i o n  has been  used by the  Supreme  C o u r t :  

I n  d e a l i n g  w i t h  p r o b a b l e  c a u s e ,  h o w e v e r ,  a s  t h e  Very n a m e  
impl i e s ,  w e  deal  with  • probabi l i t i e s .  T h e s e  a r e  n o t  t e c h n i c a l ;  
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thev~are the factual and practical cons,derations of everyday 
life on which reasonaOle and prudent men, not le~'.al 
technicians,  act.  The standard of proof is accordinEly 
• correlative to what must be proved. 

The substances of all the definitions of. probable cause 'is a 
reasonable ~round for belief of guilt.' And this 'means less 
than e v i d e n c e  which would justify condemn•at•ion , or 
Conviction . . . .  At any rate, it has come to mean more 
than bare suspicion: Probable cause exists where 'the facets 
and circumstances within their [the officers"] .knowledge. and 
of which they had reas01~able~trustworthv information [are] 
sufficient in themselves to warrant a man of reasonable 
caution in the belief that' an Offense has been or is bein~ 
committed. (Citations omitted.) (42) 

Probable cause need not be the "proof beyond a reasonable doubt" needed 

to convict the suspect Of a crime, arid a p rob/{ble-cause determination 

may be based on evidence that would not be •admissible in court (for 

example, hearsay). However, probable cause must be more than the 
. °  

officer's mere hunch or ~uess (43). In some jurisdictions the nhrase 

"reasonable R'rounds to believe', is used as the equivalent of Drobable 
cause to arrest or search (44). 

.- To be reasonable, any ev ident ia ry  Search must be suoported by 
Probable cause. However, the Supreme Court has recognized ce}'tain 
classes of encounters that are ffoverned-by the Fourth Amendment, vet do 

not fall under its probablc-causel requ~.ements. One such class con;isis of 

reg~l~tory searches ,  such as health and building-code inspections (45). 

These may be cc'~dueted with less probable cause than that required to 

search for e~vidence; this is because they are not "l:)ersonai "~;~ in n~ture, 

they are not aimed at discovering evidence of crime, and there are not 

less intrusive means that would effectively abate conditions likely to 

produce such hazards as fires or disease (46). 

A second class of encounters consists of investigatory detentions. 
• . .  . . -  

Language in a 1369 Supreme Court decision, Davis v. Mississiooi (47),; 

indicates that certain identification procedures (here, fingerprinting') 

accom[~anied by brief det,'ntions might be constitutJ0nal even When • based 

on less than probable cause ' provided "narrowly circumscribed procedureS" 

are followed. However, Davis referred specifically to fingerPrin,in~ ' an 
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~dentifieation procedure, as opposed to evidence-gathering proeedure.~. 

The: third grOuP of encounters the Court  found j u s t i f i a b l e  on less than 

p r o b a b l e  c a u s e  c o n s i s t s  o f , . w h a t  a r e .  c o m m o n l y  r e f e r r e d  t o . . a s  - .  

" s t o p a n d - f r i s k " .  e n c o u n t e r s .  In 1968 t h e  C o u r t  d e c i d e d  T e r r y .  v .  O h i o  ( 4 8 )  .. 

together with Sibron v. New York and Peters_ v. New-York (49). In 

TerrY, a police officer observed three men who appeared to-be "easing ~ 

store for: a robbery. .He approached the three suspects and: asked.them to 

.._ identify themselves; when they replied with only a mumble he spun one of 

them (Terry')around, patted down his outer clothing ("frisked" him) for 

weapons, and discovered a Pistol. In-TerrY'S ensuing prosecution fol ~'~' ._ 

unlawfuliy carrying a firearm, .Terry challenged the..constitiohality of the 

frisk, arguing that since the .officer lacked probable, cause required for a 

search, he could not have. fr.i~':ed him... The U.S. Supreme Court 

disal~reed. .While the Court eharacterized"the frisk as a "seizure" 

governed b~ithe Fourth Amendmen.t~ the Court.held that• it Was not 

governed by"the same warrant-probable cause standard that applies to 

evidentiary, searches. Rather, whether the frisk was "reasonable" under• 

the Fourt~ Amendment -va~ ".~.̂  ~',,~ . . . .  , , , ~ o ~ .  ~ . . . . .  ^ ' ~  under, the "balancin~ "'~,,.s~''' 

that t h e c o u r t  had developed a year earlier in its administrative sea..-ch 

decisions (50). The Terr_~v.court.found the competing interests to be the 

officer's interest in protectinl~ himself from armed attack on one hand, 

and the suspect's interest in avoiding intrusionson his personal Security on 

the other. Balancing those interests, the Court ~le!d that an officer's 

-frisk for weapons would be •constitutionally. permissibleprovided: (a). the 

• o f f icer  has the equivalent-of, a "reasonable suspicion" that criminal 

activity is afoot .and that the .Suspect may be armed (51); and (b), that 

- the  frisk is limited solely to the 0fficer!s protection, that is tO discover~ 

weal~ons that could be used against him (52); 'The Supreme Court not 

only pointed Out in the Terry~opinion that ~he self-protective frisk was .... _ - . 

not to be confused with the Chisel-type search incident to arrest,--but . . . .  

also Stated in the Sibr0n case,  decided the same day as Terry, that any 

search .for evidenceunder the guise of self-protection .exceeds the scope . . . . -  . 

o f . ~ ' s  c o n s t i t u t i o n a i : a u t h o r i z a t i o n  for  t h e  f r i s k  (53 ) .  ' " 

B o t h  f e d e r a l  a n d  s t a t e  c o u r t s  m a i n t a i n  t h e  s h a r p  d i s t i n e t i ° n  b e t w e e n  . 
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se l f -p ro tec t ive  frisks and more general searches for evidence-g'atherin~f. 

One recent ease, which arose in the specific context of a t raf f le-v iol .~t ion 

stop, is i l lus t ra t ive .  In that ease, ~ v. Pritehett (54), the Appellate 

Court of l{linois was faced with the following fact situation: Followin~ a 

valid initial stop for a traffic violation, the arresting officer validly asked 

the driver to leave his vehicle (55). Suspecting that the driver was 

armed, the officer frisked him and, in the course of the frisk removed an 

envelope. To determine whether the envelope contained a weapon, the 

o f f i cer  opened it and discovered a ,tobacco-like substance," b u t n o  

weapon. Nevertheless, the officer continued to examine the substanc.~ 

and he determined it was marijuana, whereupon he arrested him for 

unlawful possession of the substance. ~ The court reversed the driver's 

marijuana conviction, concluding that once the officer determined tile 

driver was not armed, he could not search further without exceeding the. 

lawful scope of a ~ . f r i s k o  

In sum,  the  Supreme Court has recognized that there are seiz, o.s that 

do not reach the level  of an evidentmry search and that are jus t i f iab le  on 

a s t a n d a r d  o f  l e s s  t h a n  p r o b a b l e  c a u s e .  N o n e v i d e n t i a r y  s e i z u r e s  

~pparent]y. are permitle~. On tD.e basis of a "reazonab!c '~  ; " "  " . . . . . . . . . .  • v v  o l i C # l  Suop,~lon, , . . k :  

in ~ was defined as: 

. . . spec i f i c  and articulate facts.which, taken to~ether with 
rational inferences from those facts, reasonably warrant (the) 
intrusion." (56) 

However, chemical tests Of a driver's breath or blood are evidentiary 

~earches that remain subject = to the proba})le-cause standard. The first 

Supreme Court case applying the .F.ourth A,~endment to alcohol testing 

was~chmerber  v. California (57-). In that  case a d~'.'.v~r (Sehmerber) 

involved in a traffic crash was brought to a hospital for ,~.reatment of his 

injuries. A police officer, who w~..~ present at the scer:~ of."~he crash and 

at the hospital ,  noticed the ~dcr of alcoho] on Sehmerber's bre, ath 

(together with other Signs of alcohol intoxication) and arrested him f o r  

D W I  Fol lowing the arrest, the Officer directed a-physician at the 

hospital to take a sample of Schmerber's blood. Schmerber, who .on the 
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basis, of the test results, was later convicted of DWI, appealed .hi~ 

conviction claiming a. number of. constitutional violations, one of which " " " ~ 

was that the removal of his-blood was an .unreasOnable search. The chief 

Fourth Amendment .issue was whether the"ofi~cer,.was entitled to conduct 

a warrantless search incident to .the DWI arrest (which was based on 

probable cause but.not a warrant). The Court held. that the .search was 

constitutionah, i t  was incident to arrest; the arresting officer reasonably 

believed that any~delay in testing would result in the loss of evidence; 

and the testing procedure was performed .i n-a.reasonable manner. 

W b.en Schmerber was decided Cal i fornia  did not have an 

implied-consen t statute..A later. Californiadecision (58)i Jwhich dealt with 

whether forcible testing for alcohol Was-permitted under the. state's  . . 

irnplied-consent.,law, noted that implied consent's purpose was to 

substitute driver's license SUsDension-for:phYsical force as a meansof 

.compelling drivers to submit. That being the case, a Conscious driver . . . . . . . . . .  

who refuses tO submit cannot be compelled t0 ~ do so, despite havin~ given 

. "implied consent." Thus, implied-consent legislation gives the driver a 

sta:,.,tory .right to accept license suspension in.lieu..of Submitting to l{he 
test (59). 

Implied-consent legislation has been upheld as constitutional by all 

state courts that have consideredthe issue (60). Most of.: these statutes 

require the driver's formal srrest as a condition to testing and specify 

that a police officer have "reasonable grounds to believe,, that a driver is 

in.toxicted before requiring the driver to.choose between submitting or 

suffering a license suspension (6]). Recently, a number of cases have 

.... arisen that deal with whether the driver's arrest for DWI must be a 

.... formal one, specifically, whether an officer must formally arrest, an 

unconscious., driver, before drawing a sample. Many recent decisions , 

relyinff on Schmerber and Cu..~.p~ i have held that so ]on~ as tile arrestin~ 

.ofrio.or has probable cause to arrest, he may direct .that a test be 

taken,whether or not the formalities of arrest have taken place'/(62). 

Note that. none of-these cases followin~ .Cu_.~ relaxed the probable-cause - 

requirement, governing active testing for alcohol; they merely hold ith~t a 

f0rmaliarrest is not a.constitutiona] prerequisite to such testing. 
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As stated before, some twelve states and the •District of Columbia 

have amended their implied-consent statutes to provide for some forth of 

prearrest testing. ]t has been advocated by the Adjudication Branch of 

NHTSA's Office of Driver and Pedestrian Programs (U.S. De[)art,nent of 

Transportation 1979) and by others (e~g., Hricko 1969) that prearrest 

testing would be constitutional when the testing officer has "reasonable 

suspicion"'-as opposed t o  "Probable cause" or "reasonable ~rounds to 

believe"--that the driver was intoxicated. So far, no appellate court and 

only one trial court has decided whether prearrest testing constitutionally 

could be required on less than probable cause. In that case, ~ v. 

Graser (63) ,  a town court ~in New York held that the  state's  

prearrest-testinff statute was not unconstitutional on its face, and that "in 

~ppropriate circumstances and in an appropriate manner" (which the court 

stated do not include the mere ha~)pening of an accident or a nonmovinff 

violation) an officer may request that a driver take the test on the basis 

of a "reasonable suspicion" that the driver is intoxicated. The Graser 

court analogized the relationship between the preliminary screening test 

y and an e~id . . . . . . . . . . .  t o  that between a Tc r rv - t  pe fr:.sk and a 

full-fledged body search. That analogy, it should be noted, is directly 

supported bv no U.S. Supreme Court authority; rather, it is a substantive 

extension of the Supreme Court's holdings in Terry and gibron. 

The only reported appellate case dealing directly with prearrest breath 

testing (PBT) legislation is State Department of Public Safety v. Gravure 

(64). In Grovum the Minnesota Supreme Court dealt with the meaning-of 

"arrest" Under the state's implied-consent and I~BT statutes. It did not 

d e a l  wi th  t h e  l eve l  o f  P r o b a b l e  c a u s e  r e q u i r e d  t ( ) ~ u s t i f y  t h e  p r e a r r e s t  

t e s t :  t h e  M i n n e s o t a  c o u r t  c a r e f u l l y  n o t e d  t h a t  in e a c h  o f  t h e  c a s e s  

b e f o r e  it the  t e s t ing  o f f i c e r s  had p r o b a b l e  c a u s e  to  b e l i e v e  t h e  d r i v e r s  

w e r e  intox-~eat~'d.  F u r t h e r m o r e ,  t h e  i m p l i e d - c o n s e n t  s t a t u t e  imposed  no 

p e n a l t i e s  on. drivers  who refused  o n l y  the.  s c r e e n i n ~  t e s t ,  and  it  requ' ired 

p r o b a b l e  c a u s e  p l u s  a n y  o f  f o u r  c i r c u m s t a n c e s  ( f o r m a l  arrest  for DWI; 

i n v o l v e m e n t  in a t r a f f i c  crash; r e f u s a l  o f  t h e  PBT; or a PBT r e a d i n g  o f  

0.10% and  a b o v e )  b e f o r e  an i m p l i e d - c o n s e n t  t e s t  could be a d m i n i s t e r e d  on 

p a i n  o f  l i c e n s e  s u s p e n s i o n .  T h e r e f o r e ,  G r o v u m  c a n n o t  b e  r e a d  as  an 
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endorsement of NHTSA's assertion that prearrest breath tests based on 

"reasonable suspicion" are constitutional. At present the constitutionality 

of prearrest breath tests on the basis of less than probable cause awaits 

final resolution by the appellate courts .  Meanwhi le ,  current 

search-and-seizure decisions point to the conclusion that courts would 

r~fuireprobable cause .(reasonable ~rounds) to believe that ~ driver is 

intoxicated before a driver is required to submit to ~ test requiring 

active Cooperation and the provision or" a sample of deep ~luug air. Unlike 

the NCBT, which examines normally, expelled air for alcohol content, the 

prearrest screening test requires cooperation plus deep lung air. 

Therefore, under current law probable cause must exist before the test is 

requested. 

.: ..Ln alcohol-impairment cases, what constitutes "probable cause" to 

arr'est for. DWI depends on whether the state's DWI statute.• is 

~presumptive" or "per se." In the majority of states a BAC el" 0jl0% ~v/v 

raises a presumption (actually a nonbinding inference [65]) that the driver 

is intoxicated. However, to prove the driv~er's guilt of DWi.under a 

"presumptive" statute it is necessary to prove that his driving actually. 

had been-impaired by alcohol (66). In the remaining states driving with a 

BAC of 0.i0% w/v or above is an offense by itself. 

Therefore, probable cause in a "presumption" state, has two elements: 

first, reasonable belief that the suspect's ability to driver safely is 

impaired; and second, reasoneble belief that alcohol is present at 

impairing levels i~ his body. In a "per se" state, probable cause has only 

one element: reasonable belief that alcohol is present at impairin~ levels. 

Evidence of  driving impairment includes, for example, unusually high or 

low speeds, "weaving" from side to Side, "rapid" starts at intersection.% 

overly cautious driving, and overcorrection of dri.vin~ errors. Evidence of 

the presence of alcohol at impairing levels includes, for example, the odor 

of alcohol in thebreath, watery or bloodshot eyes, slurred .speech, lock of 

coordinationr.,swaying, and the pre~ence of open beverage containers in 

the vehicie. Considering the nature of this evidence, and that probable 

cause typically is interpreted as a "more likely than not" standard (67), in 

general a rather minimal amount of evidence is actually needed to 
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e s t a b l i s h  probable cause of DWI. (For a •more precise definition of 

pro.bRh1~, cause to arrest forDWI, we refer ..the reader to .cases decided in . - -  

the, various state Courts.) Because probable cause to ~r~-es~ ior DWI and 

test"for BAC requires a minimal amount, of evidence, NK-.TSA's"assertion 

that screenin~ tests are justifiable by only. a "reasonable suspicion" Could 

result in some courts equating what they currently consider " p r o b a b l e . :  
• ~ . L . . -  : . . . .  L 

cause" With "reason•able .suspicion," and creating a new--and.mor-e 

Stringentastandard Of. probable, cause. This-anomalous .result could in fact 

retard • .the police in maki'ng drinking-driving, arrests and.could result in. 

fewer  DWl prosecut ions .  " . _ "~ 

On t h e  b a s i s  o f .  e x i s t i n g  s e a r c h - a n d - s e i z u r e  deris ions  of  the  Supreme 

Court ,  we conc lude  that  any. t e s t s  for  a l c o h o l  t h a t  r e q u i r e  t h e  s u b j e c t ' s  

a c t i v e  c o o p e r a t i o n  and a l s p e e i m e n  of  d e e p  l u n g  a ir ,  r e s u l t i n ~  i n  t h e  

driver's de ten t ion  for f i f t een  minutes  or m o r e ,  mus t  be b a s e d  on a l e v e l  

o f  e v i ~ ' e n e e  e q u a l  t o  t h a t  o f  p r o b a b l e  c a u s e  t o  a r r e s t  f o r  an 

a lcohol~impaired driving o f f e n s e .  It is  n o t  .poss ib l  e t o  d e f i n e  " p r o b a b l e  

e a u s e "  p r e c i s e l y , ,  but  e a s e  law e s t a b l i s h e s  that  only a minimal ~mount . . o f  

e v i d e n c e  i s  . ~ . , : . ~ a  : .  . . . . .  ah the  eqmva lent  ...x¢ ~.,~';^~'"~"°,.~.,-.~ ~_ . " - , ' s e  to  a r r e s t  

t h e . d r i v e r  for  DWI is required, a f o r m a l  DWI arrest  l ikely would not  be.  

The probable cause  requirement  applies  to  any f o r m  of t e s t i n g - - w h e t h e r  ~t 

i s  c h a r a c t e r i z e d  as  " s c r e e n i n g , "  " p r e a r r e s t , "  " q u a n t i t a t i v e , "  or  

-P0s tarres t"- - that  is an evident ia l  search.  Probable  c a u s e  is n o t  r e q u i r e d  

in e a s e s  w h e n  a s u b j e c t  given a c t u a l  consent  to  the tes t  and waives  the  

right :to o b j e e t  to  it;  nor is p r o b a b l e  e a u s e  r e q u i r e d  b e f o r e . u s i n g  t h e  

N C B T ,  for  it  m e a s u r e s  t h e  dr iver ' s  e x p e l l e d  b r e a t h ,  t h a t  is, the same 

breath  that  would encounter  the  o f f i c e r ' s  nose ,  rather than• deep lun~ air. 

In s u m ,  the  Fourth Amendment  requires e i ther  arres t -or  probable cause  

t o  a r r e s t  b e f o r e  a c o m p u l s o r y  t e s t ,  u s i n g  an a c t i v e  de ,v . i ce ,  m a y  be  

a d m i n i s t e r e d  to  a d r i v e r .  T h e  arrest is not  reouired by  the  Const i tu t ion  

t o  be a formal one ,  so  l o n g  as  it  is b a s e d  on p r o b a b l e  c a u s e .  On t h e  

o t h e r  hand ,  t h e  F o u r t h  A m e n d m e n t  d o e s  n o t  c o n s t r a i n  t h e  use  of  the 

: P a s s i v e  N C B T ,  w h i c h  is not  a s e a r c h ;  t h u s ,  t h e  o n l y  c o n s t i t u t i o n a l  

r e s t r i c t i o n  on NCBT use is a valid init ial  s top putt ing  an o f f i c e r  in. lawful  

pos i t ion  to  use the device .  
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Statutory Provisions Governing the Circumstance,~ Under Which Devices 

May Be Used. Every state has enacted.some form Of an imDiied-consent 

statute that sets out the conditions under which:a police officer can 

compel the chemical testing of a driver. These statutes are intended ~o 

regulate active, quantitative alcohol testing. As stated previously, ithese 

statutes must be cons{stent with provisions of the. U.S. and state  

const i tut ions .  Thus, they can afford drivers additional protections 

regarding forced chemical test ing,  but they Cannot cut back any 

constitutional rights that the driver has. 

The Uniform Vehicle Code (UVC) version.of the implied-consent 

statute authorizes compelled testing when an officer has ,,reasonable 

grounds to believe" (the equivalent of probable cause) that the driver had 

committed a DWI offense (68). However, the UVC authorizes license 

suspensions for refusal to submit only when a driver, p l a c e d - u n d e r  

arrest,  is warned of the consequences of his refusal, and chooses not to 

submit to a chemical test (69). Most states follow the UVC provisions 

and thus require a formal arrest prior to compeiled chemical testing of 

drivers (70). However, as discussed earlier, the Schmerber and 

cases apparently establish that the Eourth Amendment does not require a 

formal arrest as a prerequisite to testing. That being the case, most 

implied-consent statutes actually impose greater legal constraints on 

alcohol testing than does the U.S. Constitution. 

It follows that in ~tates •with UVC-type provisions, no penalties can be 

imposed under existing law on a driver who refuses to submit to a 

prearrest test. • Specific legislation--such ~s that passed in some twelve 

states--would be necessary to authorize prearrest screeninE •tests. 

On the other hand, it is much less likely that ~implied-consent 

legislation would govern the use of passive NCBT devices, which do not 

provide a quantitative indication of a dri¢er's BAC and which do not 

require the driver's participation. However, since.the NCBT is intended 

to be ',alcohol-specific," that is, capable of distinguishing.ethanol• from 

other volatile substances, some courts might characterize the NCBT as a 

t e s t ,  which would place  i t s  use under the restrict ions of the 

- .  • . 
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i m p l i e d - e o n s e n t  law.  I f  the N C B T  w e r e  held t o  be a test ,  t h e n  

Implied-consent._ legislation would all but preclude its use. This is so for 

two reasons. First of all, because most implied-consent statutes require a 

police Officer to warn a dr~ver concernin~ the test and"itS consequenccs 
• . . . - 

prior to testing (71), surreptitious use Of the NCBT wou'.d be prohibited. 

S e c o n d ,  most implied-consent statutes require a formal arrest and e',l such 

statutes require at least reasonable grounds to believe that a DWI 

violation had occurred. Under those circumstances an officer would ~ 

almost certainly choose to ~irrest the driver and administer a quantitative 

evidential test instead of the nonevidential, nonquantitative NCBT. 

Irnplied-consent statutes in many states offer dr.;vers options that are. 

not guaranteed them by the U.S. or state constitutions. The statutory. 

option most relevant tO roadside quantitative testing is the provision 

permitting a driver to choose among several kinds of tests,--such as blood, 

breath, Urine, or saliva. Although the Uniform Vehicle Codeoffers the 

driver no such choice of tests (72), a numbe~ of states guarantee such an 

option (73). This bein~ the case, a driver conceivably could choose a .test. 

that would preclude administration ofa-breath'test. However, because a 

breath test is the least intrusive and inconvenient testing method, an 'd  

also because roadside testing could spare the driver the inc~)nvenience of 

being transported to the stationhou.~e, it is likely that most drivers would 
choose a breath test. 

In addition, most states offer a driver the righ t to obtain additional 

tests, performed at his own expense bv a qualified person of h ls own 

choosing (Moulden and Voas ]975, p. 6) (74)." Although exercise of this 

op]:ion would not constrain roadside testing, it could consume an officer's 

time while the driver is transported either to an appropriate testin~ 

facility or to the stationhouse to await testing. •Such a result couldstrip 

the roadside testing approach of one of its benefits, namely saving police 

O~'ficers' time. It would not , however, preclude roadside testing. • ..... 

Another provision that could constrain the use of roaclside quantitative 

tests is the driver's limited right, in some states, to consult with an 

attorney to decide whether to submit to testinl~. A tested driver has no 

constitutional right to  consult with co unseh a driver who submits to 

. -  . . • 
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chemical  testinl~ is not "~iving testimony!' and . therefore he •enjoys no 

r i K h t t o  have.eoun.~el present (75);. nor IS testinl~ considered a. ."cr i t leal  

stage!' .of a criminal proceeding a.t which the. defendant.is=entitled toJ.have 

.an attorney present (76), Despite  this, .a number, of state cour ts  have 

C o n c l u d e d  tha t  b e c a u s e  a driver in t h a t  s t a t e  iS g r a n t e d  a StatutOry 

" o p t i o n  to  refuse" (77) and  also  b e c a u s e  a f r e q u e n t  e o n s . e q u e n e e  o f  

ehern ica l  t e s t i n g  is a DWI convict ion,  potentiei!y involving loss of l i c e n s e  

and conf inement  to jaii (78), ~here exists  a "limited riEht t o  c o n s u l t  w i th  

c o u n s e l "  w i t h  r e s p e c t  to  t e s t i n g  (79) .  S e v e r a l  s t a t e s ,  through the ir  

i m p l i e d ~ e o n s e n t  s t a t u t e s ,  have a l so  l~ranted dr ivers  limitJed r i E h t s -  t o  

e o n s u l t  w i t h  t h e i r  a t t o r n e y  (80); h o w e v e r ,  t h e  u v c  current ly  does not 

recognize  such  a r ight ,  Drivers' riEhts t o  e o u n s e l a r e  l i m i t " d - i n  tw o  

r e s p e c t s ,  the  driver is n o t  n e c e s s a r i l y : e n t i t l e d  to have  his a t t o r n e y  

p r e s e n t ; a n t i ' t h e  right  is c o n t i n g e n t  on i ts  not  "unreasonal.~ly delaying". 

a d m i n i s t r a t i o n  of  t h e  t e s t .  T h e  ex i s tence  o f  statutory riEllts to Counsel 

would not impose a great constraint on roadside testinE; a l though  a driver 

f a c e d  wi th  a r o a d s i d e  t e s t  cou ld  req u es t  a c c e s s  to  :a t e l e D h o n e ,  this  

request would at most delay the  test  for only a short • time. 

Tn sun, ,  the  roadside quantitat ive testinff approach ..m, igl~t be constrained 

by. s t a t u t c r v  prov i s ions  p e r m i t t i n g  d r i v e r s  to  d e m a n d  a d d i t i o ~ a l  or 

a l t e r n a t i v e  t e s t s ,  or to c o n s u l t  wi th  c o u n s e l .  None of those provislons 

p r oh ib i t  the  use of  t h e s e  d e v i c e s ;  h o w e v e r ,  t h e y  c o u l d  in a l i m i t e d  

n u m b e r  of  e a s e s  d e l a y  or even prec lude  t h e  use of p o r t a b l e ,  roadside 

breath-testinlz deviceS. This is not  viewed as a significant eonstralnt.  

.I- 

. S u m m a r y .  Use of a c t i v e  and pass ive  a l c o h o l  breath •testinK devices 

• involve in trus~,ons on dr!vers '  p r i v a c y .  B e c a u s e  t h e  t h r e e  ' " a c t i v e "  

d e v i c e s - - t h e ,  q u a n t i t a t i v e  t e s t e r s ,  t h e - s c r e e n i n g  testers,  and the remote 

¢oUeet ion devices-- intrude on const i tut ional ly  p r o t e c t e d  p r iv a cy  i n t e r e s t s  
• . . - . 

t h e i r  use i s - g o v e r n e d : b y  the Feur th .  A m e n d m e n t  p roh ib i t ion  of 

u n r e a s o n a b l e  s e a r c h e s  and s e i z u r e s .  C u r r e n t  e a s e _ l a w  i n t e r p r e t s  t h e  

F o u r t h  A m e n d m e n t  t o  require ,  as a c o n d i t i o n  of  c o m p e l l e d  c h e m i c a l  

" : test ing usinl~ active devices,  either that the o f f i c e r  arres t  the  driver  for 

DWI or t h a t  he •have t h e  equ iva lent  of  probable cause to arrest for that 
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o f f e n s e . .  A f o r m a l  arrest is not required. On the other hand, use of the 

• passive NCBT  likely will not be treated as-a search;  however~ even tf  l.t 

w e r e  zo C h a r a c t e r i z e d  , i t  is  un~likely that e i ther  a f o r m a l : a r r e s t  or 

~robable cause would be required prior to its use. 

I m p l i e d - c o n s e n t  s t a t u t e s ,  which govern alcohol testing in e v e r y s t a t e ,  

frequently require a. police officer t o  make a formal DWI arrest b e f o r e  he 

may t e s t  a driver; in those  s t a t e s ,  sueh statutes presentlypree!ude the 

compelled,  prearrest  use of  an a c t i v e  t e s t i ng  d e v i c e .  In a n u m b e r  .of 

Other  s t a t e s ,  implied-consent legislation has beer, supplemented by specif ic  

provis ions  authorizing', p r e a r r e s t  test inl~ . .  A l t h o u g h  s o m e  s t a t u t e s  
. 3  

apparent ly  author ize  testing; without probabl e cause and in a wide variety 

of circumstances--such as involvement in a traf f i c  crash ' or c o m m i s s i o n  of  

any moving- v io lat i .~n- - these  provis ions appear would, under existinE ease 

l a w ,  probably v io la te  the Fourth A m e n d m e n t  and are  not  l i k e l y  to  

. withstand vii~orous le£al~, ehallenEe.z 

W h i l e  it is un l ike ly  that the NCBT would be cons idered  a "test" 

E'overned by implied-consent legislation, some eourts--owinl~ tO the a lcoho l  

s p o e i t i e i t y  of: the N C B T - - m i E h t e o n s i d e r  i ts  use to be a test.  In those 

states,  its use would be precluded. 

P a s s i v e  test inl~- i ike- l .y  would be permiss ib le  f o l l o w i n ~  any lawful  

police-driver encounter; active test inE in the a b s e n c e  o f - p r o b a b l e  cause  

l ike ly  would be uneons t i tu t iona l : -and  all a c t i v e  t e s t i ng  is l~overned by 

requirements--which may include c h o i c e  of  t e s t s  and consu l ta t ion  with 

e o u n s e l ~ i m p o s e d  by i m p l i e d - c o n s e n t  le~s lat ion.  Both constitutional and 

statutory conditions must be observed, o t h e r w i s e  e v i d e n c e  obta ined  from 

-aleohol-testinl~ devices eannot be used in a subsequent DWI prosecution. 

2.3 .Lei~al Considerations Af feet in~  the Use of Tes t  Resul ts  as Ev idence  

of DWI  

E v e n  in cases  when  t h e  use o f  an a e t i v e  or pass ive  d e v i c e  is 

const i tut ional , - that  use nonetheless may be const ra ined  by: .~ I tatutory,  and - 

corn m o n - l a w  (eourt -~ Imposed)  r e q u i r e m e n t s g o v e r n i n g  • the .use o f  chemical  

results in DWI proseeution.~. This Seetion discusses: how the due process 

~ u a r a n t e e  o f  a fa i r  tr ia l  may a f f e c t  a l c o h o l - t e s t i n g ;  s ta tu tory  and 
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administrative requirements setting out testing procedures; and the impact 

of laws ~enei-ally governing the arrest and prosecution of suspected DWI 

offenders. This section also discusses the potential"t0rt !!ab!iit-y of police 

authorities using these countermeasures, and examines highway safety 

legislation that does not concern chemical testing per se, but which 

expresses public policies that may generate constraints to.t,esting 

procedures. 

Due Process  of Law:  The Guarantee of a Fair Trial. The 

q u a n t i t a t i v e  t e s t  is i n t e n d e d  to g a t h e r  from a dr iver  e v i d e n c e  t o  be  

i n t r o d u c e d  at  tr ia l .  Any use of that evidence is therefore subject to the 

fair trial guarantees  of  the  S i x t h  A m e n d m e n t  to  the  U.S.  Const i tu t ion"  

(81). C a s e s  apply ing  t h a t  constitutional provision have concluded that d u e  

process is violated when the p r o s e c u t i o n  intent ional l3}  d e s t r o y s  m a t e r i a l  

e v i d e n c e ,  that  would  tend t o  acqu i t  the  d e f e n d a n t  at tr ia l  (82)~ That 

reasoning was applied to~DW! trials by the  C a l i f o r n i a  S u p reme  Court  in 

P e o p l e  v.  H i t c h  ( 8 3 ) .  The  H i t c h  c o u r t  found that  t e s t  r e s u l t s  are 

-material e v i d e n c e  of guilt of DWI, and th a t  th ere  e x i s t s  a s e i e n t i f i c a i l y  

va l id  m e t h o d  by which breath  sa mp le s  could be reexamined for BAC by 

the de fendant ' sexperts ;  on that basis it c o n c l u d e d  that  the  proseet ,  tion~s 

i n t e n t i o n a l  d e s t r u c t i o n - - w h e t h e r  done  in good faith or bad-~, of amooules 
\ 

containing breath samples violated due process (84). Courts i n...a small j.._ 

number of other states so far have followed Hitch. (85); however, most 

courts have declined to do so, one major reason being that there i s  

dispute ,,0:ithin the scientific community over whether, there in fact exists 

a scientifically valid means of retesting ampoules (Reeder 1977, pp. 3-4; 

National Safety Council undated) (86). 

° 

. • . .  - 

i 
"$ . . . .  

S c i e n t i f i c  Validity. Police agencies .haVe for many years used chemical  

a l c o h o l  t e s t i n g - d e v i c e s  to measure  drivers'  BAC,  and  t h e  s c i e n t i f i c  

v a l i d i t y  o f  a number  of  s u c h  devices  has long been recognized b y  courts 

(87). However,  before • evidence gathered from a s c i e n t i f i c  d e v i c e  can be 

a d m i t t e d  a t  a DWI t r i a l ,  i t  m u s t  be shown to .be re l iab le .  T h e s e  . 

r e q u i r e m e n t s ,  which  apply to all e v i d e n c e  p ro d u ced  by t e c h n o l o g i c a l  

r 
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. dev ices  I, are~_a~ fol lo~s: t h e d e v i c e  must be shown to h a v e  been zn  

. ..proDer workinl~ orderl the. operator must be proDerlytrained a n d q u a l i f i e d :  

.. and ProPer operatinl~ procedures must., have been followed (Erwin 1976,jpp. 

14-01--28-44; Cleary 1972, pp. 5 1 7 - 2 7 , 7 6 3 - 6 6 ) ( 8 8 ) .  It is-assumed t t i a t  

ae t ive  breath,  testin!¢ devices will h a v e  been recognized by courts as 

s<~ientifically valid. However, it should be noted that the. roadside test 

and col lect ion appro-aeh involves the transportation Of test.inR equipment; 

_ consequently, this exposure might cause i t : to malfunction more fi 'equentlv 

: t h a n  nonportable tes t ingdev ices ,  in addition, .the test ing:of  suspects 

.likely •will-be earried out by police of f icers themselves rather  t h a n  by 

medical  .personnel. These conditions Of roadsideUse,  may inerease the 

lilcelihood of inaccurate results at t r ia l .  Such a result would not preclude 

i the use of the roadside approaeh, but it is .likely to inerease the praetieal 

difficulties of..provingthe validity of the devices and the procedures as 
they ate P l a ~ d  in use . . . . . .  

.Statutory and Administrative__p,.egulations Go~ernin~ Alcohol Test ing.  

l m ~ e d - t , ~ , n ~ - n *  s t a t u t e . ~  n o r n - , - " "  i m p o s e  a n u m 0 e r  ~ i "  ,, ,,~ .~,.,,~ ¢,liV _ o n _ . t  . . . . .  , ¢-~"  ~ * 

must be compl ied  with by. police off icers;  these include, for example, 

advising the drivei, of his rights-in connection with testing or warnir,~ o f  

the consequences of re fusa l  (89)° Some.states also require that these 

impl ied-eonsent  advisor ies  be given in :wr i t ing  (90) .  I n  add i t ion  , 

impl ied-consent statutes normally authorize an administrative body, such 

as  the state  health depar tment ,  to p r e s c r i b e  testi=.~, methods and 

p r o c e d u r e s  (9 i ) .  Com monly,..t~hen a police o f f icer  fails to observe 

sta.tutory procedures or when off icers (or other persons who. eonduet 

chemical  tests) fai l  to observe those Procedures, it is possible that the 

test results Would not:be admitted at the driver's DWI trial (92). 

Some regula:itions pertain to the aeeuracy.and working condition of the 

testing devices or. to the validity of test i'.esults. For  example,  de~;iees 

must be cal ibrated at regu lar  intervals  (93) ,  or.test results must agree 

with one other within a.given tolerance (94); if  these provisions a r e  n o t  

eompliud with, the results might not be admi{ted at trial. Those who use " 

the q u a n t i t a t i v e  devices must observe these requ i rements  h o w e v e r ,  : 
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comply ing  with t h e m  would not be much d i f f e r e n t  in the c a s e  of the 

roadside testing than in the ease  of  other  a lcohol  t e s t ing .  While these  

d e v i c e s  are des igned to be transported in pa t r ° l v e h i e l e s ,  and while their 

exposure might cause them to malfunct ion ,  more o f ten  than nonportab le  

d e v i c e s ,  they none the l e s s  operate  on the same  pr inc ip les  as e x i s t i n g  

testing equipment. 

H o w e v e r ,  one  p a r t i c u l a r  p r o v i s i o n  that c0uld constra in  roadside  

implementation is the requirement that alcohoi test ing be conducted  by  a 

"qual i f ied person." The  UVC permits only medically-trained personnel to  

administer blood tests,  but does all0w arresting police o f f i ce i ' s  t0  conduet  

ev ident ia l  breath t e s t s  (95); however ,  s o m e  s tatutes- -apparent ly  in the 

interest  o f  f a i r n e s s - - s p e c i f i c a l l y  d i squal i fy  the arres t ing  o f f i c e r  from 

admin i s ter ing  any t e s t s  (96). Such s t a t u t e s  might require the ~irreSting 

off icer to summon ~mother o f f i c e r  to the  tes t  s i te;  this  p r a c t i c e  c o u l d  

d e t r ac t  from the t i m e  savings that the roadside  t e s t i n g  is desiR~ed t o  

produee. Finally, when~evidence o b t a i ne d  by the roadside  t e s t  must be 

introduced  at  t r ia l ,  i ts  "cha in  of  custody" (that;is,  its whereabouts from 

.the ~ii~e of testing to the time of [~[al) ~,ust be established (Cleary '"" 

pl). 527-28). The keeping of iogs by police officers or some similar 

procedure therefo~'e would be required in the course of roadside testing. 

This is not viewed as a significant: problem. 

i 

, . ' / ,  

, J  

- " . +  

Potential Tort Liability of  Po l ice  O f f i c e r s .  Because  one f e a t u r e  of  

the  sugges t ed  countermeasure  a p p r o a c h e s  wil l  be roadside rather thP, n 

s ta t ionhouse  t e s t i n g  of  suspec ted  DWIs, it is l ike ly  that  a n  ir:~rease~ 

number of  a lcohol  impaired drivers would be identified by the roadside 

tests .  If, as has been suggested, drivers identified-...as DWIs are r e l e a s e d  

into  the cus tody  of  a family member or a friend rather than detained at 

the.stat ionhouse,  it is poss ib le  that  s o m e  r e l e a s e d  DWIs might resume 

driving.  It has been suggested  that a police agency could be held'liable 

for ~:ny injuries  caused  by a re l eased  DWI, al though current  case  law 

i n d i c a t e s  that  such a poss ib i l i ty  i s  r eraote ( L i t t l e  and Cooper  i977).  

These lel~al considerations especially pertain to o f f icers  who tes t  a driver, 

at the roadside  and as a result obtain  quantitative demonstration o f  his 

- . .  , J •+  . 

. . . -  . 

• • / " ~  3 ~ + ' ~  • 

28 

- + 

. . + ' +  , .  , . .  • + 

. + .  . . 

i 

+ , . - "  + 

• . .  • - 
+ 



~ • • i I • 

• ~ ~ I  I ~  4 

I I 

~L 

I k  



• i "-- ,Z ~ . . . . . .  . . . . . . . . . . . . .  . . . .  .......... " .u -: .......... L ............................................ ~- .---~.; ..... ,-~ , 

" i n t o x i c a t i o n  (97 ) .  Although po~ible  tort liability does n o t a t  present ~ose , . . . . . - 

a s t r o n z  Cons t ra in t ,  it  shou ld  be c o n s i d e r e d  by those  w h o  i m p l e m e n t  

r o a d s i d e  t e s t i n g  l~rolzrams. Principles of common sense and sound police 

• p r o c e d u r e - w o u l d  d i scourage  the  i m m e d i a t e  r e l e a s e  o f  d r i v e r s  w h o s e  

abilit ies are known to b e  impaired. 

• E v i d e n t i a l  U s e  o f  B r e a t h  T e s  t` R e s u l t s .  D i s e u s s i o n o f  b r e a t h  tes ' t ing  

t e c h n o l o g y  a n d . d e v i c e s  is o f t e n  c o n f u s e d  by the  t e r m i n o l o g y  used t o  

. . d e s c r i b e t h e  va r ious  d e v i c e s  .... D e l i b e r a t e  u s e  has  been  m a d e  i n  this • 

volume of the terms a c t i v e  and passive. Active devices have been 

.... i d e n t i f i e d  as s c r e e n i n g  devices, q u a n t i t a t i v e  devices, and i ' emote  

. s a m p l i n g  d e v i c e s .  " " 

,. . . . .  I n  doing so we have a t t e m p t e d  to, f o l l o w t h e  established termin01og~/ 

• of the  field, in particular,: the  !anlzuage o f  the  Nat iona l  S a f e t y  Counci l  

C o m m i t t e e  o n  A l c o h o l  a n d  D r u z s . - O t h e r  termincqofTy is in use: . While 

well-intenti0ned and appropriate fo r  communica t ion  in a l i m i t ed  e o n t e x t ,  

t h e  t e r m i n . f l o g y  tends  to be con fus ing  in the  more  g e n e r a l  c o n t e x t .  

• Specifically, we refer to the use of the phrase evid~ntia,! tester to refer 

to quantitative test devices. Portable quantitative testers are often 

referred to by .NHTSA personnel as evidential roadside testers. 

Quantitative test devices are designed specifically to measure B AC 

values with sufficient precision to allow the introduction of the test 

result at trial as evidence of intoxication. The laws of most states 

orovide that operating a vehicle with a BAC in excess of a specified 

level (u-,ually .I0% w/v) creates the presumption (actually a nonbinding 

inference) of DWl. In "presumption" states, additional evidence is 

required to show that the driver Operated a motor vehicle and that the 

ability, to drive was impaired. The requirement to prove impaired drivin~ 

var ies  from state to state depending on the precise language of the 

statute and its interpretations by the courts of that state. A ~row, in~ 

number of states have passed laws that make it illegal per se to operate 

~, motor" vehicle with a BAC in excess-of a specifie d level (again, usually. 

.I0% w-/v) (98). In these per se states, proof of an illegal BAC--but not 

proof of impaired driving--is required for conviction.. 
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The: in i t ia l  thrust of breath,  testing teehnolog3/ was to produce breath 

testing de.viees:hat accurately, measured .BAC ~to "develop evidence .for use 

at t r ia l  as proof ..of in tox icat ion .  As t.he technology evolved, inte: 'est  . . 

developed in devices that  cou ld  provide a q u a l i t a t i v e  i n d i c a t i o n  . ~ ¢  

in tox icat ion ,  that  Would serve as a guide tO.-the officer in the field or to 

a delver who might use such a device as a se l f - t es te r .  These devices 

were not intended t o . m e e t  quan t i t a t i ve  test standards and were termed " 

b y , s o m e  n o n e v i d e n t i a l  devices.  

. F r o m  a d e s i g n  s t a n d p o i n t  or from a or imary  use S tandpoint  s u c h  

terminology .may.be accurate .  From a legal standPOint, however ,  the 

t e r m i n o l o g y  is i n a c c u r a t e  and c r e a t e s ,  c o n f u s i o n .  A l l  f ac ts  and " " " 

circumstances associated with t he  invest igat ion of an offense can 

constitute evidence. Results~from a screening.test could-be admitted as 

evidence in a .civil action for false arrest to establish the validity Of an 

o:fficer's actlons. Screening tests that are specific for alcohol lc0uld be 

admitted along with the officer's •testimony of impaired.driving to prove a 

DwI offense in those "cases where a driver took a screenini{ test but 

refused a quantitat ive  test .  . .  

Thus,  one  should  r e c o g n i z e  that  al l  a c t i v e  t e s t s  p ro d u ce  e v i d e n c e .  

L a b e l i n g  s o m e  a c t i v e  t e s t s  "evident ia l" .  and o t h e r s  " n o n e v i d e n t i a l "  is, 

i m p r e c i s e  and can be mis l ead ing .  The s a m e  is frue  for t h e  emerging 

p a s s i v e .  ~ e s t  t e c h ~ , o l o g y . .  " The  p a s s i v e  N C B T  is n o t  i n t e n d e d  t o  

q u a n t i t a t i v e l y  m e a s u r e  a d r i v e r ' s  BA C . .  It is i n t e n d e d  to c o l l e c t  

ev idence- - spee i f i eaUy to detect  alcohol presence in t h e  normal ly ,  e x p e l l e d  

b r e a t h  of  a driver .  This i n f o r m a t i o n  m a y  be the  ev idence  that,  along 

with other relevant facts,  const i tutes  the probable  cause ,  for the  driver's  

DWI a r r e s t . .  If no further  t e s t s  are a d m i n i s t e r e d ,  a s  well may b e  the 

e a s e  when the  driver r e f u s e s t o  take  q u a n t i t a t i v e  t e s t s  f o l l o w i n g  an ..... ~ 

arrest, evidence iof; alcohol presence established by the NCBT could be an , 

important element of the total evidence presented at a trial. 

Perhaps the best way to ebtain an adequate perspective on the 

evidential role of test devices is to remember that for many years 

drinking and drivit~ff offenses were prosecuted without test, results. The- 

arresting officer's testimony and that of other witnesses about t h e  
. . J . . 
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i m p a i r e d  d r i v i n g  b e h a v i o r  o f  t he  c h a r g e d  d r i v e r  was (and s t i l l  is) 

suff ic ient  grounds for conviction. 

F rom a des ign  perspective and from .q sys tem-management  perspect ive ,  

it is wise to eonceive of an orderly pro~Tession in the  use of  pass ive  and 

a c t i v e  d e v i c e s  t h a t  Will r e s u l t - i n  p r e c i s e ,  r e l e v a n t ,  and p e r s u a s i v e  

evidence for use  at  trial.  HOwever, one should r e m e m b e r  t h a t  even  wi th  

the  mos t  s o p h i s t i c a t e d  d e v i c e s  available, all of  them will not b e  used in 

every  case.  Even . i f  all devices are used, somet imes  one or more will not  

f u n c t i o n  p r o p e r l y .  Cases  will be tried using the best  evidence available.  

Tha t  e v i d e n c e  m a y  c o m e  f r o m  any  o f  t h e  d e v i c e s  t h a t  We h a v e  

discussed---passive and active.  
n 

P o l i c y  C o n s i d e r a t i o n s  F o u n d  in O t h e r  A r e a s  of  Highway  S a f e t y .  

Because the roadside tes t ing and prearres t  screening c o u n t e r m e a s u r e s  have  

not  c o m e  in to  wide use,  and because the NCBT so fa r . i s  only a c o n c e p t ,  

existing law is unlikely to describe all t h e  poss ib le  c o n s t r a i n t s  a f f e c t i n g  

t h e i r  i m p l e m e n t a t i o n .  This is likely to be especially t ru-  ° with respect  to 

the  NCBT, the use of wh{eh could offend wide ly  held  no t ions  of  pr ivacY 

(Westin i.q66). Co,,r~ decisions },ave e~tablished quite clearly that t,he 

const;.tutional guarantee of privacy would not preclude 0fficer~ from using 

devi¢.es such as the NCBT (99) and, as stated earlier, the l~ourta 

.~mendment probably poses no constraints to its use. 

There do, however, exist statutes that express public policies against 

the surreptitious use of law-enforcement devices. Many states have, for 

e~cample, passed legislation in effect prohibiting the police from "hiding" 

radar  units or establishing speed zones in such a way as t o  trao 

unsuspecting drivers ('Note !g74) (100). Some police forces, as a matter of 

departmental policy, prohibit the use of unmarked cars in traffic-law 

enforcement (101). Thus, it is possible that lel~islation would be passed 

that would prohibit ~ or restrict surreptitious use of the NCBT. 

In addition to the extent that lel~islatures faii to authorize the use of 

screening test ~, retain arrest requirements in their implied-consent 

statutes , and Provide •drivers rights to alternative tests, additional tests, 

or attorney consultation, such legislation reflects public policies that 
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constra in  the use of countermeasure devices. 

.Summary.  In :addition to t h e  e o n s t i t U t i o n a l  . c o n s t r a i n t s - . t h a t  r e s t r i c t  

the use .of the active._ and passive breath tests for+~alcohol, other 

constraints may arise as the result of const i tut ional ,  statutory,  

.common-law and-public policy considerations that will affect their.use in 
prosecuting drivers for DWI. 

2.4 :.. Summary  oi'.-,Le~al I s s u e s .  

T h e  a c t i v e  .and pass ive  b r e a t h  t e s t i n g  a p p r o a c h e s  are. intende}~ to be 

used by police officers .to detect and identify DWloffenders. Taking 

enforcement, action against drunk drivers, and using technological devices 

toaid in enforcement, is valid and constitutional. 

' Constitutio~!ai.and statutory provisions restrict the circumstances under 

which testin~ can take place. .These restrictions depend on whether 

testin~ is "aet ive'+:or "passive;" Use of active devices--that is, ones 

.requiring.the.subject's cooperation and a deep lung air samole--has been 

: ellat:acterized as a "search" and therefore must eonPorm to Fourth 

Amendment standards of .reasonableness. Accordingly, either the driver's 

formal, arrest-for DWI or probable cause to make a DWI arrest is required 

before any of these devices, may constitutionally be used. This is so not 

only because  a c t i v e  testing is a search, but also because the 

administration of any such test requires the detention, of  the tested 
driver, .which is a seizure. 

Even though the Constitution may not require, a.formal attestprior to 

active, testing, most states impose such a L'equirement-by statute. In 

these states, any compelled prearrest testing is currently prohibited. . 

.Administration--of evidential tests is governed by implied-consent + 

legislation, which-may grant •drivers rights not guaran.teed •them by the 
. . 

Constitution. These include, in some states, rights to additional tests ,  to 

choose among tests, and to consult with anattorney before testing'.- 

-Those Provisions might.in some cases preclude or hamper the use of . the  

active tests: however, .none imposes an absolute prohibition on their use. 

The use of the -NCBT is. not a search. While i t -may be considered a test 
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in s o m e  s t a t e s ,  it is unlikelY• t o  f a c e  anv eons tra ints  o ther  than the 

requirement of a v~lid initial stop. However ,  pUblic a t t i t u d e s  re~arding 

surrept i t ious  devices-~-as e v i d e n c e d  by l eg i s l a t i on  in other  areas--might 
trigger the passage of. restrictive legislation . . . .  : 

In addit ion to the requirements ?,overninE" stoppinl~ and testin~ drivers, 

there also exist constitutional, statutory, and common- law,  cons tra in t s  on 

the use o f  t e s t  results  obta ined from these devices in DWI prosecutions. 
- . , + 

When qu0ntitative testing devices  are used,  the c o n s t i t u t i o n a l  fa i r  trial 

g u a r a n t e e  g o v e r n s  t h e  use o f  t e s t  results;  s o m e  s t a t e  courts  have 

interpreted this to  require retention of breath s a m p l e s . +  In. addit ion,  the 
" ~ : ' :  ~ L -  " 

e v, . 'dential  . t e s t i n g  p r o c e s s  is  ~ o v e r n e d  by s p e c i f i c  i mpl i e d - c o ns e nt  

provisions, which are designed t o  ensure f a i r  and a c c u r a t e  tes t  resul ts .  

Final ly ,  aI'-'ohol-testing d e v i e e s  are subjec t  to pr inc ip les  of  s c i e n t i f i c  

va l id i tyand reliabitity that pertain to teehnoio~eal  devices in .~eneral. 

In sum, the following legal constraints to t~,~ use of aetive and passive 
breath tests for + aleotiol have been identified: 

e the requirement  o f  probable  cause  to arrest  be f o r e  any 
active device ean be used: 

• the application in some states of the I~iteh rule requiring, 
as an aspect of due Drocess, the retent ion of breath 
samples taken with ~ quantitative device; 

e ~.+:atutory rights to demand additional or a ! t ernat ive  t e s t s ,  
or to eonsul t  with an attorney, whieh may hamper or even 
preclude testing in some eases; 

• e x i s t i n g  re s t r i c t i ons  imposed bv implied-consent legislation 
on the use of sereenin~ tests; and 

• )ossible s tatutory  restrietions on the use of oassive (NCBT)  
testinl~ deviees 

= 
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3.0 /~PPROACHES TO CONSTRAINT RESOLUTION 

This section discusses the principal constraints on the use of active 

ar,:l passive breath t e s t s  for alcohol. Methods for resolvinR', avoidini~, or 
removing the identified constraints are suggested. 

3.l .Constitutional Constraints 

The basic l ega lconst ra in t -on  the Use of active or passive breath tests 

is-the Fourth Amendment to the U.S. Const i tu t ion .  I t  is unl ikely  that  

this constra int ,  wil l  be removed or thqt it: can be avoided. Resolution of  

the issues assoeia'.ed with .this constra int  can be best  addressed by 

• adopting procedures that .are in eomplianee with the Constitution. 

The Adjudication Branch of the Office of Driver and Pedestrian 

Programs of NHTSA has suggested a scenario for the use of passive and 

active testing devices.. The use o f  the NCBT is suggested followin.~ a 

lawful contact between an officer and a drivey to determine if aleoho! '.'s 
~r, e~,,,,-. If ~--'-" " ,-.e..~ .... ¢,~,:u,,ul is Fobnd ~o be prcsent, the driver would be required 

under the. provisions of a prearrest test law to take an active screening 

te~t. If. the driver did not pass this test, the driver would be arrested 

and asked to take an active quantitative test. The quantitative test 

might be administered at the roadside, at the police station, or at some 

other location; or a remote collection device might be used at the 

roadside to collect a breath specimen for later analysis. 

In this scenario the use of the screening device is proposed to assist 

the officer in Eatherin~ evidence to establish probable cause to arrest 

for a DWI offense. This approach has also been stated in a •recent 

NHTSApoI{cy paper advocatinR the passage of prearrest breath testing 

legislation (U.S. Department of  Transportation 1979,.p. 2). Such use of 

the passive NCBT and the active screening" test devices is suggested for- 

those cases where p}~ysieal evidence of .the driver's impairment is 

equivocal or even absent (.Dozier 1976, p. l; ~oulden and V0as 1975, op. 
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: A s  previ0uslv no ted ,  the use of a passive device such.as the N~.BT. 

does not constitute a Seareh~. Thus, sig~ifican t legal issues are not likel.y 

to ar ise  from i t s  use fo l l owing  a lawful contact between an officer and 

an Offender. We agree  with the f i r s t  •portion o f  the NHTSA Scenario.  

P u b l i c  po l i cy  cons idera t ions  s ug g e s t ,  h o w e v e r ,  that surreptitious use be 

avoided. 

C u r r e n t  ease  law interpret ing the Fourth A m e n d m e n t  indicates that 

the use of .any act ive  tes~: deviceT-:tha t is, one . requir ing the subjeet 's  

cooperati0n---',s a search, A t  a minimum, therefore , evidence sufficient to 

constitute probable cause to. arrest. for DWI-offense must e x i s t  to use an 

a c t i v e  .test device.  This is.i t rue whether  the test involves a Screening 

device Or a quantitativ~ device.. .We there fore  e0nelude t h a t - u s e - o f  an.  

act ive  s~reening device fin theabsenee o f  Probable cause is prohibited by . 

the Fourth Amendment. Thus, we disagree:with the NHTSA view that a 

sereenin~ device can be used to establish probable cause. To  meet 

constitutional requirements we suggest that passive tests be used f o l l o w i n g  

a ' l a w f u l  o,,i** cer-~ivee contact.  Evidence oo~mneo . . . . . . .  thrdugh tl~e use 0 f  the  

p a s s i v e  d e v i c e  may be used in c o n j u n c t i o n  w i t h  a l l  o t h e r  e v i d e n c e  

ava i lab le  to the o f f i c e r  ( including,  for e x a m p l e ,  e v i d e n c e  of  impaired 

driving, slurred speech, poor physical coordination, and general appearance)  

to e s tab l i sh  probable cause  that a DWI o f f e ns e  has been committed. As 

we pointed out earlier, the probab le - cause  requ irement  in DWI c a s e s  is 

r a t h e r  e a s i l y  m e t .  When P r o b a b l e  cause  has been e s tab l i shed ,  we 

conclude that it is c o n s t i t u t i o n a l l y  p e r m i s s i b l e  to• a d m i n i s t e r  an a c t i v e  

breath tes t  (e i ther  a s creen ing  t e s t ,  a qua nt i t i a t i v e  test,  or  both) that  

requires the subject's cooperation t o  provide, a sample.  

F o l l o w i n g  t h i s  a p p r o a c h ,  we  b e l i e v e ,  w i l l  r e s o l v e  t h e  b a s i c  

eonstitutionM constraints. Additional stat{/tory c o n s t r a i n t s : e x i s t ,  however ,  / ~ . .  

i n  most s t a t e s .  

' o n b r e a t h  test ing for alcohol.  

_ 3.2 Statutory Constraints 

S ta tu tory  law exists in every state •that constitutes a legal constraint 

Impl ied-consen t statutes are the rues;. 
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c o m m o n ,  in  I%'eneral, imp l ied -consen t  s ta tu tes  apply to ac t i ve  q u a n t i t a t i v e  

tes t ing  fo r  BAC.  No cons t i t u t i ona l  r igh t  e x i s t s  f o r  a d r i v e r  to  r e f u s e  a 

lawful t e s t  fi)r BAC. IIowever, implied~-consent statutes l~rant this right, 

providin~, as a penalty for refusal that the. d r i v e r ' s  l i c e n s e  will be 

• suspended.for a period o f  time. O t h e r  provisions of theselaws Usually 

r.eouire an ar res t .pr ior  to requeStin~ the driver to take a t e s t ,  ,nay 

provide for the oppor.tunity.to consult an attorney prior to takinl~ ~ test, 

may-Provide for the driver to Select the type of test  to be given (bl, od, 

breath, or urine), and often provide for the driver to take additional tests 

.:for independent analysis. " . . . .  

Some of the provisions of these laws--such as the right to consult an 

attorney, or the right to refuse--~do not constitute sil~nificant constraints. 

The provisions that consti tute the major impediments are the provisions 

that allow the driver to select the test metho.d-, and the requirement of a 

fo rma l  arrest  prior to requesting, the test .  Provisions th.~t allow the 

driver to select the test can delay invest i l~at ionsthat  focus on alcohol 

impairment alone. 'Moreover, these provisions could defeat investigations 

that deal with impairment due to dru~s other than with alcohol or .alcohol 

. . . . .  ~n ,,o,,~h~,~,;~,,.~.,,_.,~.. . . . .  ,,,,,,:'~ u , h ~ -  di :ugs. The  r e q u , l r e m e a t  o f  a #~',-~,,.mal arres~ 

precludes prearrest testing. This results in the pract ical  elimination Of 

the use of screenin~ tests  in many jurisdictions. !n some jurisdictions, 

moreover, implied-consent legislation provides for only one test so that a n  

off icer  could not request a driver to take both a screening test and a 

quantitative test. 

Resolution of s ta tutory constraints is straiffhtforward.but not easily 

done. First, an analysis must be conducted to ensure that the constraint 

l;erceived to exist actually exists. Many enforcement a~encies are very 

conservatively interpreting existing law. 

Second, if a.legal constraint is found to exist due to the statutory l~iw 

of a jur~dict,ion, modification of the-law may be .sought as a means of 

removing the constraint. This is not a simple.process and is unlikely to 

be accomplished in a shor t  period of time. 

A major s tatutory constraint that directly affects the breath testinv~ 

approaches  .of i n t e r e s t  is the r e q u i r e m e n t  tha t  apDears in most 

• .L 
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implied-consent laws, includin~ the Uniform Vehicle Code, that a formal 

arrest be made before a driver can be asked to take a test. This is a 

recognized constraint on using screening tests to. identifv impaired drivers. 

NHTSA has advocated the passage of laws that would allow prearrest 

testing to address this problem. The objective is worthy. As previously 

noted, however, we conclude that such laws .would be valid only if, they 

provided for testing when probable cause to arr.est existed. An attempt _,  

to allow, a c t i v e  testing when some lesser amount • of evidence existed 

would not only be unconstitutional,  but could also retard DWI law 

enforcement by creating judicial confusion over the definition of probable 

cause to arrest for DWI. 

We suggest that a more direct approach to resolution o f  this legal 

constraint would be to amend the implied-~0nsent laws to provide that a 

test may be requested by an officer when probable cause to arrest exists. 

This would meet the constitutional standard of reasonableness for the 

search, yet would eliminate the necessity for cumbersome compliance with 

formal arrest procedures. Revision of the implied-consent laws should 

also allow• the.aet~-esting officer--not the driver-;-to choose among available 

tests. Provision for multiple tests should be made. This would eliminate 

possible ~eonstraints oil 'the use of passive devices such as the NCBT and 

enable the sequential use of a screening test and a quantitative test. 

This can be stated as a conceDt for constraint resolution quite simply. 

Implementation of the sug~'estion will be difficult. Implied-consent laws, 

drinking-driving laws, and criminal statutes present a complex array of 

intertwined legislation. Careful legislative draftin~ on a state-bY-State 

basis would be required for full implementation, Modification of relevant . . . .  

Uniform Vehicle Code provisions would constitute a~ sound beginning for 

resolution of these critical statutory constraints. 

3.3 Judicial Constra'nts : 

Courts in a few states have followed the precedent established in 

People v. Hitch (I02) that reqaires police officers• or prosecutors to retain 

breath ampoules, obtained in the course of quantitative breath tes~tin~, for 

additional testing by the defendant if so desired. In those jurisdictions, 

............................ 4 ........................ ?-~. 
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the. H i t c h  doc t r i ne  would cons t ra in  q :mnt i ta t iv ,~  testinR',. ; l t m i g h t  also 

' c o n s t r a i n  the use of  inforrr,  a t ion  ~a thered  th rough  pass ive or a c t i v e  

sc reen ing  testinE should such informat ion be offered as evidence at a DWI 

t r ia l -as proo~" of the. offense. 

Mos t cour ts ,  however, have refused to fol~l .W the Hitch case, rejee.ting 

t h e  reasoninE on which i t  was based. R e c o g n i z e d s c i e n t i f i c  a u t h o r i t i e s  

have s t r ong l y  c r i t i e i z e d  the s c i e n t i f i c  basis on which the f l i t ch  decision 

rests (National Safety Council Undated, p .  21)~ 

Resolution of this Constraint can be best addressed by actively 

contesting Hitch-like cases in the first instance and ensurin~ that 

competent expert evidence is Presented. .Appeal .of cases tha t  .follow 

Hitch is recommended. 

3.4 Summary . . . . . . .  ' '~ 

The implementation of passive .and active breath-testing apDroaches for 

alcohol i,s const ra ined by cons t i tu t ional ,  st~tutor.y, and judicial 

considerat ions.  The following approaches have been sugl~estedfor 

resolution of the major identified le.~al constraints. 

• Passive testing should be openly conducted after ]awful 
contact between an officer and a driver has occurred. 

• Act ive tes t ing  (screening tests and quantitative tests) 
should be required only when there  exists suf f ic ient  
evidence to constitute probable cause to arrest for DWI. 

• Provisions of existing statutory law of the several states 
cons t i tu te  significant l imitat ions On ac t ive  ~testinlz. 
Amendment of the implied-consent laws to allow te s t ( s )o f  
a driver's breath when probable cause to arrest exists is 
recommended. 

e Court-imPosed requirerner~ts to retsin breath ampoules for 
further testinR', whicl~ follow the reasoning of the Hitch 

-'- case, do not appear. to.be sc ient i f i ca l ly  val id and should be 
contested through appropriate legal.procedures. 

• . . . . . . 
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4.0 CONCLUSIONS AND RECOMMENDATIONS 

This volume has examined e.~isting and potential legal, constraint on 

the use of pas~.ive and active breath testin~ devices for alcohol. 

The passive device, the Non-Cooperative Breath Tester  (NCBT), is 

still  in a conceptual s t ~ e .  The proposed device would collect an air 

sample that would include the normally expelled breath-0f a driver and 

~nalyze the air sam~)le for the presence of.ethanol. 

The use. of the NCST device followinR" lawful  contact between an 

off icer  and a driver does not ra-ise any significant constitutional issues.. 

Surreptitious use of .the device may raise, public colicy issues. Thus, .it is 

recommended that the device be used openly. As the device is expected 

to be ethanol-spe,cific, and thus more than a mere "extension of an 

:officer's nose," it may be viewed by some courts ~s a tes~ for alcohol. 

If so, use of the NCBT'device. would be ~,,overned. bv existing statutory 

law "e~ula.ting chemical tests for alcohol. This constraint could be 

re.~olved, if  i[ ~,rn.~e. bY mn,~it'~,-~t~,~.....~,, .o ~, c x i ' ' "  -~ , ,~  s t a t u [ o r y  i~,w. 

No significant legal constraints that would preclude implementation.of 

the passive NC}3T were:identified. We note, however, that the technical 

feasibility of the device has not been established. E#urther, given the 

inherent intrusive nature cf the device and intended use, important issues 

of publi c acceptabil i ty are l ikely to ar ise.  

We recommend that the issues of publ ic aeeeptabi . l i ty  and techn ica l  

f eas i b i l i t y  be fu l ly  explored before extens ive development work on the 

device is init iated. As part of the examination of public acceptabi l i ty ,  an 

examinat ion  of the att i tudes of the law system toward the use of such a 

device should be undertaken. In par t i cu la r ,  the. opinions of key jud ie i~ l  

o f f i ce rs  on the legal aecer)tability of such a device and its use should be 
sought. 

Three a e t i v e " d e v i e e s  were considered. All require tl'~e cooperation Of 

a subjec t who must provide a specimen of-deep lu~!~ breath for .analysis. 

It 
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Al l  three devices exist  today but i t  is expected that improvements in 

technolog3, will make their widespread u s e m o r e  feasible in the fu ture.  

One is. a screenir, g device designed to indicate when an individual has a 

breath alcohol  concentrat ion (BAC) highee than a c e r t a i n  l eve l .  A 

s c r e e n i n g  device does not measure BAC<wi th  su f f i c ien t  p rec is ion- to  

warrant  . in t roduct ion of a quantitative~ reading in ev idence but. does 

prov ide  a qua l i t a t i ve  ind iea t i0n .o f  intoxication. The second device is a 

q u a n t i t a l i v e  tester intended to pre.e, isely measure BAC. Sueh devices 

e x i s t  and are in w idespread  use t oday .  This- vo lume focused on 

examination of  issue3 that  are Ilk.ely to a r i se  as advanced, technology 

versions of. these devices become more por table and are used to test • 

drivers at the roadside.. The third device (the Remote Col leet ion Device) 

is, also intended for roadside use. . I t  c o l l e c t s ' a  breath specimen and 

s t o r e s  it  for  l a t e r  ana lys is .  

A c t i v e  b r e a t h  t e s t e r s  h a v e  b e e n  u s e d  f o r  y e a r s  in enforcement of  

Clri~Icing and d r i v i n ~  l a w s .  .& c o n s i d e r a b l e  b o d y  o f  l a w  e s t a b l i s h e s  t h e  

v a l i d i t y  o f  t h e i r  u se  w h i l e  a l s o  e s t a b l i s h i n g  t h e  c o n t e x t s  in which they 

ma?¢ b e .  u s e d .  T]-,e use  oi" an  ae~i_ve breath . -  t e s t e r  i s  a s e a r c h  a n d  is  

g o v e r n e d  by  t h e  Four th  A m e n d m e n t  of  the  U.S. ConS t i t u t i on .  The  Four th  

A m e n d m e n t  r e q u i r e s  s e a r e h e s  to  be  r e a s o n a b l e .  In t h e  e a s e  o f  a e t i v e  

b r e a t h  t e s t e r s ,  a s i m p l e  s t a t e m e n t  o f  t h e  e o n s t i t u t i o n a l  r e a sonab l enes s  

r e q u i r e m e n t  is t ha t  p robab le  e a u s e  to  a r r e s t ,  an  i n d i v i d u a l  f o r  a d r i n k i n g  

a n d  d r i v i n g  o f f e n s e  m u s t  e x i s t  b e f o r e  an  a c t i v e  b r e a t h  t e s t  e a n  be  

c o m p e U e d .  

S u g l ~ e s t i o n s  t h a t  a c t i v e  s e r e e n i n g  t e s t s  be  used to  e s t a b l i s h  p robab l e  

c a u s e  . appea r  to  be  in d i r e c t  e o n f l i e t  w i t h  t h e  C o n s t i t u t i o n .  S i m i l a r l y ,  

s t a t u t e s  t h a t  a u t h o r i z e  t h e  a d m i n i s t r a t i o n  o f  a e t i v e  t e s t s  t o  d r i v e r s ,  

s i m p l y  b e e a u s e  of  e o m m i t t i n ~  a t r a f f i e  o f f e n s e  o r  i n v o l v e m e n t  in a 

t r a f f i e  a e e i d e n t ,  o r  o t h e r  c i r e u m s t a n e e s  t h a t  do n o t  by  t h e m s e l v e s  

c o n s t i t u t e  p r o b a b l e  eause  to  a r r e s t  for  a l c o h o l - i m p a i r e d  d r i v i n g ,  a r e  l i k e l y  

t o  be found  uncons t i t u t i ona l  if eha l len~ed.  

Many s t a t e s  have  passed  implied-eonsent l aws  pE;0viding t h a t  an o f f i c e r  

a f t e r  a r i ' e s t  m a y  r e q u e s t  a di~i~/et " t o s t i b m i t  t o  a e h e r n ] e a l  t e s t  f o r  

a lcohol .  The  s t a t u t e s  g i v e  t h e  d r i v e r  t h e  r i g h t  t o  r e f u s e ,  a n d  r e e e i v e  

42 
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instead a driver's license suspension n~ the penalty.for-refu.,~:|l.. The "right 
+ .  . . - 

• to:-refuse!' is a le~slatively created right that does .not exist as a matter- 

. .O f Constitutional law. Further, it+appears thnt it would L'e constitutional 

to. r e q u i r e - t h e . t e s t . w h e n  probable cause to a r r e s t  ex is ted  Wi thout  
requlrmg a formal .arrest. 

We. recommend,  that  cons idera t ion  be given to amend existi-n~ 

.implied-e°nsent laws to allow ,in officer to request - that  a .d r iver  submit 

to test(s) o f  tile officer's Choice when probable cause to nrrest for DWI 
i. .eXi.stS.'-Modification of implied-consent legislationin this manner wo,|id 

-all.c~w the-use of screening'tests followed b.V quantit~itive:':tests if 

warranted. The form~ll arrest process wouid then. follow 'the test ing  
. . . . .  procedure. 

• , . . 

~E×isting statutory law reI~ti.n~ tO ehemieal  test in~ for alcohol is 

extr.eme]:¢ complex.. It, has evolved through eonside.rable debate in.vi~lvinE 

. s t rongly-heldoPinions.  Modificat'ion Of existin~ law will not be. simple. 

Our inquiry i~:s focused 6n the le~'al feasibi l i ty  in t.he context o.f lelzal 

theory and existin,~ law,. Our examination did not include an examination 

of lelgal or-publie.attitudi~s. Thus, werecommend that consideration be " 

g'i~ei~ tO n,nendin~" ,v-  ++ ,~ ; - - . . ,  . . . . . . . .  ] . -  
. + . . I s , . n ~  . . . . . .  , . , = , a - e u n ~ t ,  n t  i a w s ' .  We also recommend 

that  f u r t h e r  examina t ion ,  be u n d e r t a k e n  of the legal  and p u b l i c  
acceptability of the sug~,t.~,ed approach. 
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APPENDIX A 
SELECTED IMPLIED-CONSENT PROVISIONS OF THE 

UNIFOR:'vl VEI{ICLE CODE 
(SUPPLEMENT I1, 1976) 

$ 6 - 2 0 5 . 1 - - R e v o c a t i o n  o f  l i c e n s e  for refusal  to submit to chemical  
test  s 

(a) Any person who nperate.~.~} motor vehicle upon the highways of this 

State shall be •deemed to .*lave ~dven oonsent, subject, t o - t h e  prov is ions of  

11-902.1, to a chemica l  test  or tests  of his blood, breath, or urine for 
the purpose of determinin.e', the " ":' 

• a lcoho l ,c .o r  dru~ con ten t  o f ' h i s  blood i f  
a r r e s t e d  for anv Offense a r i s i n ~  out of acts alleged to have been 

committed while the person was drivin~ or in actual physical control of a 

motor vehicle while under the influence of alcohol or any druff. The test  

or tests shall be :administered at tl~e directioil of a law enforcement 

o f f i c e r  having" reasonable-'ground~ !o believe the person to have been 

driving' or in actual physic~l control o,¢ a motor vehicle uoon the highwav.~ 
of  th is '~ta~c whi le  under ,h,~ (.,r, . . . . . . . . . .  

- . . . . . . . . . . . . . . . . .  e o7 uicohot Or. any drug'. The law 
enforcement affeney by which such o f f i c e r  is employed  shal l  des i~nate 

which of the aforesaid tests shall be administered. 

(b) Any person who is dc~d, unconscious or who is otherwise in a 

condition rendering, him incapable of refusal, shall be deemed not to have 

withdrawn the consent provided by para~'raph (a) of this section and the 

test or tests may be administered, sub iect to the provisions of § 11-902.[. 

(c) A person requested to subinit to a chemical test as provided above 

shal l  be warned b:,, the law enforcement of f icer  requesting the test that .,~ 

refusal to submit Io the test w i l l  re.~ult in r evoca t i on  of  his l icense to 

operate  a mo to r  .vehicle for '  s i x  months. FollowinR" th is wa,nin~,, i f  a 

person under ~rrest refuses UDon the request of a law enforcement.  O f f i ce r  

to submi t  to a chemica l  te~t de.~ign,Jted by the law enforcement, aR'encv 

as provided in p.qra~'rsph (a) of this section, none sha)l be g iven,  but the 

d 'eoar tment - (o f . "motor  vehicles), upon the reeeiot of a sworn report o f t h e  
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law enforcement Officer that he  had reasonable grounds'tobelieve the 

arrested person had been driving" or was in actual physical con~.rol Of a- 

motor vehicle upon tile highways of this State whiie under the influence 

of alcohol or any. drug ' and that the person had refused t o  submit to the 

test upon: the request of the law enforcement officer, shall revoke his 

l icense Subject to  review ashere inaf ter  provided. : . . . . . .  ~ • ' ~  

. . • . , ) .  

~, H - 9 0 2 - - D r i v i n g  whi le  under in f luence  o f  a l c o h o l  or d~;ugs [ : .  

(a) A person:shall not •drive 0 r . b e  i n  ac tua l  physical•  dontrol  of  any 

vehicle while: . i 

I. There i s  0.I0 percent of more by weight Of alcohol 'in hi_~ 

blood; 

2.  Under the influence of alcohol; 

3.- Under the influence of any dru~ to a degree which . 

• renders him •incapable of safely drving; o r  ~ . . . .  " 

4 .  Under the combined influence of a l c o h o l  and any d r u g  t o  

a degree which renders him incapable of safety driving. . : 

(~) The.fact that any person ctmrged with violating this section is or  

has been lega].ly entitled to use alcohol or a drug shall not constitute, a 

• defense against ant,"cha~ge of Violating this section. 

(e)- Except as otherwise provided in ~ II-902~.2, every person convicted 

of violating" this section shall be punished by imprisonment for not less 

than I0 days nor more than one year, or by fine of not less than $I00 nor 

more than $I,000, or by both such fine and imprisonment and, on a second 

or subsequent conviction, he shall be punished by imprisonment for not 

less than.90 days nor more than one year, and, in the discretion of the 

court, ,i fine of not more than $1,000. 

S l l - 9 0 2 . 1 - - C h e m i c a l  t e s t  

(a) Upon the tr ial  of any civil or.criminal ac t ion  or proceeding arising 

out of acts alleged to have been commit ted  by any person whi le  driving 

or in ac tua l  physical  control  o f  a v e h i c l e  whi le  under the influence of 

alcohol or drugs, evidence o f  the amount of alcohol or drug in a pers0n's 

blood a t  the  t ime  a l l eged ,  as de termined  by a chemical analysis of the 

i --~:. i-"-- " - . ,  - - 
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person'S blood ' urine, breath or other bodily substance, shall, be admissible. 

Where .such a chemical test is made.the followlnl~ provlsions shall aPTAy: 

I. Chemica l  analyses o f  th e person's b lood ,  ur ine,  breath, or  other 

bodily substanee to be considered val id under the provis ions of  this 

section shall nave bee~ performed .according to methods approved bv the•. 

• _(State department of health) for this purpose. T h e  (s ta te  depar tment  oi 

h ealttD i s  author ized to approve sat is factory  techniques or methods, tO 

ascertain the. qualifications and. competence of individuals to conduct .such 

. -  a n a l y s e s i  a n d  to issue :Detraits which shall be Subject to terminQtion or 

revoeati0n a t  the discretion Of the,(State department of health). 

2. When a person Shal l  submit tO a blood test a t  the request of a 

law enforcement  o f f icer  under the  provi:sions 0 f . §  6 - 2 0 5 . 1 ,  only  a 

_ •  physiei'an or a registered nurse (or other qualified person)may withdraw 

blood• for the PUrPose of determining the alcoholic content there in .  This 

limitation shall not apply to the takinE Of breat h or urine specimens. 

3. The perso~rll tested may have a physician, or a qualified teehnicia n, 

Chemist, registered nurse, or other qualified person of his own ch0osinlt 

administer a chemical test or tests in addition to any administered at the 
" ~ : l  , ~ , ~  " ; ~ l ~ ' , ~ h ,  , - ~ I ~ - ~  n direct ion of a la~" e~fo~cemcnt office~, m~.. f~,,u,., c,~ ,n ,~ , , , ~  to 

an addi t ional  test by a person shall not p r e c l u d e  the  admiss ion  of  

evidence re la t ing  t o  the test or t e s t s  taken at the direction of a law 

enforcement officer. 

4. Upon the request of .the person who .shall Submit to a chemical 

test or tests at the request.of a law enforcement officer, full informat ion.  

c o n c e r n i n g  t h e  test  or test:s-shall be m a d e  avai lab le  to him or his 

attorney. 

5, Percent bv weight of alcohol in the blood shall be based upon 

grams Of alcohol per 100 cubic centimeters of blood. 

(b) Upon the trial of any civil or criminal action• or proceeding arising 

• out of acts alleged to have been committed by any person while drivin~ 

or in actual physical control of avehic le  while ender the influence of 

alcohol, the amount of alcohol-in the person's blood at the time ~lleged 

I 

- • I .  L - ~  

J 

i i • 

~i ~ _ ~ .  

" /  

] : -  

as sho'~n bY chemical analys!s of the pers0n's blood, urine, br(~ath, or 

other bodily-sub~tance ShaLl 

- . . . 

: !i . . . .  

-. • ' 

" . . . 

47 . • • "  " ~ • • • • • . 



• i 



• . "  

I. If there was at thst time 0.05 percent or less by weight of aleohol 

in .the Derson~s blood, it shall be presumed that l:he person was not under 

the influence of alcohol. 

2. If there was:at that time in excess of 0.05 pereent but less than 

0.10 percent by wei~fht of alcohol in the l)erson's blood, such fact shall 

not give :ise to any presumpt.on t~,at the person was or was not under 

the influence of alcohol, but such fact may be considered, with other 

competent evidenee in determining whether the person was tinder the 

influenee of alcohol. 

3. If there was at that time 0.10 percent or more by weilght Of 

alcohol in the person's blood,.it shall'be presumed tt,at the person was 

under the influenee of aleohol. ~ 

4. The foregoing provisions of this subsection shall not be construed 

as limiting the introduetion of any other competent evidence bearin~ upon 

the question whether the person was under the influenee of alcohol. 

OPTIONAL (e) If a person under arrest refuses to sub,nit to a 

chemical test under the'provisions of § 6-205.1, evidence of refusa! shall 

b e  admissible in any civii or criminal aetiGn or p r o e e e d i n ~  a r i s i n g  ou~ of  

a c t s  a l l eged  to  have  been  c o m m i t t e d  while the person was driving or in 

ac tua l  physical control  of 'a m o t o r  v e h i c l e  whi le  ande r  t h e  i n f l u e n c e  of  

alcohol or drugs. 

* Subsection (b)3 need not be enacted in any state adopting 

II-902(a)I [which makes driving with e BAC of .I0% or above an offense, 

i r respect ive  of actual  impairment of driving].  

I 
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" " APPEN DI.~ B 

QUANTITATION. OF P.ROB)/BLE CAUSE AND REASONABLE SUSPICION 

The:Jrelationship .~mon~ probable ca,se,, reasonaole suspicion, and other 

evidential standards has been put into,quantitative terms by Professor J. 

L.'DowlintT. in Criminal procedure. Teaehin~ materials. Profes'sor 

Dowlin~'s :'weight of evidence". Scale and his explanation of it are 

reproduced ,here. 
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.... The  above l inear  depic t ion  represents  we ight  of ev idence . ( i . e~ ,  the 

amount of e f fbct -ev idence should be. g iven by i ts e v a l u a t o r - - j u d ~ e ,  ju ry  

peace  o f f i c e r ) ,  beKir.nin~ 0n...the le f t  with zero, or no evidence at all, and 

c o n t i n u i n g  to the r igh t  unt i l  t h e  we igh t  of e v i d e n c e  raises no o t h e r  

i n f e r e n c e  than absolute  cer ta in ty  of the proposition sought to be proven. " " 

Some slil~ht distance short of absolute cer ta in ty  lies the point r e ~ r e s e n t i n ~  

t h e  ,s tan .dard  for  e o n v i e t i 0 n  o f  a c r i m i n a l  Of fense .in A m e r i c a ,  proof  

beyond a reasonable doubt. Likewise, just to  the  r iEht  of  t h e  median  is 

• the  point  which .represents the d e l ~ r e e . o f  ev idence  .required t o  recover 

damages in a civi l  lawsuit - - the preponderance .of t h e  evidence. 

S l i g h t l y  tO the  r i g h t  of  t h e  s t a r t  of- t h e  eonti 'nuum is a point• 

designated "mere suspicion." This ~).oint .represents a hunch, intuiticn, 

instinc.t , or otherwise .inconclusive dete,~.~, "nation; ' "  . 

The minimum amount .of information neeessar.v to e a n s t i t u t e  p r o b a b l e  

c a u s e  m a y - b e  seen to. be more  than m e r e  suspicion but  less than a - 
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l ) r epond ,e ranee  o f  the  ev idence.  I t  is we l l  shor t  o f  p roo f  beyond a 

reasonable doubt but ee r t~ In l y  mueh g rea te r  than a huneh or I n t u i t i v e  

. guess. 
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FOOTNOTES 

if 

!-- . 

ri'., 

I. The a b b r e v i a t i o n  " D W I "  is used  t h r o u R h o u t  t h i s  v o l u m e  t o  r e f e r  

g e n e r i c a l l y  to drinkin~-drivin~ offenses. 

2. A s  of  D e c e m b e r  1978, the  fo l lowin~  " p r e l i m i n a r y  b r e a t h  t e s t "  
S t a t u t e s  had b e e n  e n a c t e d :  FLA. STAT. 9 322i26l(IXb):f19"I8); ME. 
REV. STAT. ANN. tit. 29, _¢ 1312,:1C (West  Supp.  1978-.79): MINN. 
STAT. ANN. § 169.121(6) (West  Supp.  1979); MISS. CODE A N N . §  
63-11-5 (1973); NEB. REV. STAT. ~ 39-$69.08(3)(1974);  N.Y.  VEH. & 
TRAF.  LAW § 1193a (MeKinney  1973 and Supp. 1978-79): N.C, GEN. 
STAT. ANN. ~ 20-1{}.3 (1978); N.D. CENT.  CODE § 39-20-14 (Supp. 
1977); S.D. COMP. LAWS ANN. 9 32-23-I..2 (1976); VA. CODE 9 
18.2-267 (Supp. 1979); and WIS. STAT. ANN. ~ 343.305(2)(a) (Lqest 
SUp D. 1979). D.C. CODE ANN. S 40-I002(b) (1973) could be termed 
a "preliminary breath test" statute since i t  allows police officers to 
require tests in cases where the driver is invol~ed in a fatal or 
personal injury crash and is arrested for a traffic offense other 
than DWI; the test results could then be introduced at a stibsequent 
DWI trial. -- 

I n d i a n a ' s  statute, IND. CODE ANN. ~ 9-4-4.5-3 (Burns Supp. 1978) 
specifies that chemical teStS for alcohol are to  be administered 
before arrest.; however , since thc equCvalent of Probable "cause is 
require d before any test can be demanded, the Indiana s ta tu te .  
operates in the same manner .as those of most Other states. 

3. See, e.g., FLA° STAT. 9 322.261(I)(b)(I) (1978); ME. REV. STAT. 
ANN. tit. 29, 9 1312.lIC (West Supp. 1978-79); N.C. GEN. STAT. 
ANN. S 20-16.3 (1978); and VA. CODE §9 18,2-267(a), 18.2-267(c) 
(Sup~i?~T979). 

4. 16 AM. JUR. 2d Constitutional Law ~. 259-76 (i964);:see ~enerally, 
Berman v. ~ 348 U.S. 26 (1954); and Cady v. City of Detroit, 
289 Mich. 499, 286 N.W. 805 (1939). 

5. Lawton v. Steele, 152 U.S. 133 (1894); s ee  also, 16 AM. JUR. 2d 
Constitutional Law 9§ 277-87 (1964). 

6. The importance of the public in teres t  in t r a f f i c  sa fe ty  was 
recognized in the following cases: Mackev v. Montrvm, U.S.---, 
47 U.S.L.W. 4798 (1979): Dixon v. ~ 431 ~ U.S'.'I05 (1977);; 
California v. Bvers, 402 U.S. 424-7-~-971)(plurality opinion); 
Schmerber ~ v. Ca.norma, 384 U.S. 757 (1966); and Hess. V- Pawloski, 
274 U.S. 352 

7.  Schmerber v. California, 384 U.S. 757 (1966); Breithaupt v. Abram, 

- ---:¢7 ---=:--:~T- 
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352 U.S. 432 (1957)" Campbell v. Superior Court, 106 Ariz. 542, 479 
P.2d 685 (1971); ~ v. Brown, 174 C o l o .  513, 485 P.2d 5 0 0  (1971), 
appeal dismissed,404 U.$ .  ~ :(1972). 

8 .  in  prosecutions based on radar speed measurement s  and chemica l  
t e s t  results ,  the use  o~ the sc ient i f ic  evidence--not the method Of 
l~athering it--was attacked; iiiustrative cases include Commonwealth 
v. Di Francesco, 458 Pa. 188{ 329 A.2d 204 (1974) [chemical test 
for into::ication|; and ~ v .  Commonwealth, 198 Va °. 32, 92 
S.E.2d 348 (|956) [radar • speed measurements]. See generally, the 
following passage from Breithau~t v. Abram, 352 :U.S. 432, 439 
(1957): "Modern community living requires modern scientific 
methods of crime detection lest the public go unprotected. The 

increas in~  slaughter on our highways, most of whichshould be 
avoidable, now reaches the astounding figures only heard on the 
battlef ield.  The States, lthrough safety measures, modern scientific 
methods, and Strict enforcement of traffic laws, are iising a l l  
reasonable means to make automobile driving less dangerous." 

Schmerber v. California, 384 U.S. 757 (1966); Breithaupt v. Abram, 

. . . . .  CODE §§ 6-205.1, II-902.1 (Supp. II 1976). These sections are set 
out in Appendix A tO this volume. 

14. uNIFORM VEHICLE CODE § 6-205.1(c) (Supp. II 1976). The period 
of suspension varies from state to state. 

15. UNIFORM VEHICLE CODE § II-902.1(b)(Supp. II 1976) sets out the: 
presumptions (.which actually are inferences, permitting--but not 
requiring--a judge or jury to reach a verdict on the basis :of •test 
results) raised by BAC levels: a BAC of .05% or less gives rise to 
a t~resumption of nonintoxication; a BAC between .05% and .I0% 
g ives  rise to no presumption but is re levant  evidence o f  
intoxication; and a BAC of .I0% or more gives rise to a 
presumption of intoxication. Most states have adopted the UVC 
presumptions. In addition, UNIFORM VEHICLE CODE ~ ll-902(a)(1) 
(Supp. II 1976) has defined a new offense, namely driving with a 
BAC •of .I0% or more-~ As:of December 1978, some twelve states 

352 U.S . -432  (1957); s e e  also,  P e o p l e  v. Superior Court o f  Kern 
~ ,  6 Ca L 3d 757, J493 P.2d ~ 0  Cal. Rptr. 281 (1972). 

10. U.S.  C O N S T .  a m e n d .  V s t a t e s  that  "No person , . • shall b e  
compelled in any criminal case  t o  be a w i t n e s s  a~ainst  
himself . " This provision was held applicable to the states in 
Mallov_ v. Ho~an~ 378 U . S . I  (!964). 

U. Schmerber  v. California, 384 U.S. 757 (1966). 

12. See, Chimel v. California, 395 U.S. 752 (1969). 

13. A typical  impl i ed -consent  s t a t u t e  is found in UNIFORM VEHICLE 
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16. 

17. 

18. 

19. 

20. 

21. 

22. 

23. 

24. 

25. 

have followed the UVC's "per se" provision; these ate Cited in note 
98 below. 

UNIFORM VEHICLE CODE § 6-205.1(a) (supp. II 1976) requires that 
an officer must have "re~s0nable ~rounds to believe" (the equivalent .:: 
of probable cause to believe) that the per.son :-..'as driving while 
"under the influence of .alcohol or any dru-g," but does not 

specifically mention arrest. However, UNIFORM VEHICLE CODE § 
6-205.1(c) (Supp. II 1976) provide.~; t ha t  if a person under arres t  
refuses, after being warned of the consequences of his refusal to 
submit to a test, his driver's license will be.~uspended. 

UNIFORM VEHICLE CODE S ii-902.1(a)(Supp. II 1976)alJthorizes 
tests of a driver's "blood, urine, I breath, or other bodily substances." 

UNIFORM VEHICLE CODE ~ ll-902.1(a)(1) (SUpp. II 1976). 

Schmerber v. California, 3'84 U.S. 757 (1966); seea lso ,  State v. 
Howard, 193 Neb. 45, 225 N.W.2d 39I (1975); State v. McCarthy, 123 
N.J. Super. 513, 303 A.2d 626 (Esse x County ~t.:  !9~S- t -a ' t e  v. 
Osburn, 13 Or. App. 92, 508 P.2d 837 (1973); and Commonwealth v. 
~ ,  229 Pa. Super. Ct. 363, 324 A.2d 452 I-(~9-74) (plurality 
Opin ion) .  " " " - 

U.S. CONST. amend. IV s t a t e s t h a t  "The r ight  of the people to be 
secure in t he i r  persons, houses, p a p e r s ,  and e f f e c t s ,  a ~ a i n s t  

. unreasonable searches and seizures,  shal l  not  be v i o l a t e d  . . ."  
This provision w'as fully applied to the states in Mapp v. Ohio, 367 
U.S. 643 (1961). 

W o n ~ n  v. United Stat__e.s., 371 U.S. 471 (1963). 

Delaware v. Prouse, ~ U.S. ---, 47 U.S.L.W. 4~23 (1979); united 
States v. Martinez-Euerte, 428 U.S. 543 (1976); United States v. 
B'rTgnoni-Ponce, 422 U.S. 873 (1975). 

In Delaware v. Prouse, ---  U.S. , 47 U.S.L.W. 4323 (1979), the 
Court indicated the "reasonableness" requirement would, depending 
on the situation, be met by probable cause or some less stringent 
test (such as "reasonable suspicion"). The Court Cited United 
States v. Bri~noni-Ponce, 422 U.S. 873 (1975), as authority to the 
~ t h a t  s~)ine warrantless t ra f f ic  stops could be conducted on 
the .basis of less than probable cause. 

Delaware v. Prouse, ~ U.S. , , 47 U.S.L.W. 4323, 4327 (1979) 
(concurri{~g o ~ .  ~-- 

In Sta,{e v. Clark, 286 Or. 33, 593 P.2d 123 (1979) the Oregon . 
Supren~e-'----Court took judicial notice of the following symptoms or 
"signs" of alcohol intoxication: (I) •breath odor; (2) flushed 
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appearance; (3) lack of muscular coordination; (4) speech 
diff iculties;  (5) disorderly or unusual conduct; (6) m e n t a l  
disturbance; (7) visual disorders; (8) sleepiness; (9)muscular tremors; 
(I0) dizziness; and (If) nausea. 

26. COolidge v. New Hampshire, 403 U.S. 443 (1971). 

27. There is doubt as to v¢hether the "inadvertance" requirement is st!ll 
recognized; in this regard see, United States v. ~Bradshaw, 490 F.2d 
I097, ll0[-01 (4th Cir. 1974); and l~ortb, v. Superior Court, 8 Cal. 3d 
30, 502 P.2d 1305, 104 Cal. Rptr. 1305 (i972). '~ 

28.  K a t z  v. Uni ted  States ,  389 U.S. 3 4 7  (1967). 

29. Katz v. United States, 389 U.S. 347, 360 (1967) (concurring opi-nion). 

3(1. ::'~hme;'ber v. California, 384 U.S. 757 (1966). 

~l. See. e.~., State v. McCarthy, :123 N.J. Super. 513, 303 A.2d 626 
E~ex  County Ct. 1973); State v .  Osburn, 13 Or. App, ,92, 508 P.2d= 
83~' (1973) [alcohol te;ting generally]; and Commonwealth v. 
Q:~ar]es, 229 Pa.,Super. Ct. 363. 324 A.2d 452 (1974) (plurality 
o p t .  There is, however, language in Quarles to the effect that 
breath testing is less intrusive than the b l o w i n g ;  {hat occurred 
in S c h m e c b e r .  _ 

32. ~ee, P e o ~  v. Craser,  393 N .Y .S .2d  1009 (Amherst  Town Court  
1-'9~'7)Tn whieh the cour t  t r e a t e d  the  N e w  Y o r k  p r e l i m i n a r y  
screening test as 'a  ,search and seizure" governed by the Fourth 
Amendment. 

l 

. %  

- . , . .  

- o 

.Z  

3 3 .  

34. 

35,  

This analysis is suggested by a recent Supreme Court decision, 
Dunaway v. New York, m U.S. - - ,  47 U.S.L.W. 4635 (1979). The 
Court in Dunawav reaffirmed the application of the probable-cause . . . . . .  
standard to police selzures, except for ~ ~a l imi ted  set  Of 
narrowly-circumscribed intrusions, such as "frisks" for weapons and 
brief questioning of drivers and pas:,?ngers near international 
borders to detect illegal aliens. While Dunaway involved custodial 
interrogation of a suspect without probable cause to detain him, 
the general principles set out in that case likely would apply as 
well to any detention of a citizen. 

United  s t a t e s  v. Lee,  274 U.S. 55_9 (1927) . . . . .  : ~ :  : , . •  

See ,  Uni ted  S t a t e s  v. Solis ,  536 F.2d 880 (9 th  Cir.  i 9 7 6 ) .  T h e  S o l i s  
C o u r t  o f f e r e d  t h e  f o l l o w i n g  j u s t i f i c a t i o n  for the  r e a s o n a b l e n e s s o f  
using • d o g s  to  d e t e c t  marijuana hidden in a trai ler:  ~ a )  t h e  i n v a s i o n  
w a s  c o n f i n e d  t o  t h e  s p a c e  aroup.d the  t ra i l er ;  (b) no "soph i s t i ca ted  
m e c h a n i c a l  or e l e c t r o n i c  d e v i c e s "  w e r e  u s e d ;  (c )  t h e  i n v e s t i g a t i o n  
w a s  n o t  i n d i s c r i m i n a t e  b u t  s o l e l y  d i r e c t e d  t o  t h e  p a r t i c u l a r  
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36. 

- 

38. 

39:. 

contraband;  (d ) there  wss an expectation that the odor Of marijuana 
would emrinate from the t ra i le r ,  and. e f fo r ts  to ~mask that  odor 
were visible; (e) the method used by the officer was inoffensivei (f) 
there was no embarrassment, to or~seareh of the person; and (E) the 
t a r g e t  was a Physica l  f a c t  indicati~. ,e Of possible cr ime,  not 

. . . .  protected communications." 

Similar  issues were raised in Uni ted States v. Bronstein, 521 F;2d 
459 (2d cir .  1975) [holding that  =1o search occurred, since the i t e m s  
conta in ing the marijuana detected by the doR's were le f t  =n a public 
p l a c e  by ~ the i r  o w n e r ]  ; s e e  a l s o ,  U n i t e d  S t a t e s  v .  
Mar t inez -M i ramontes ,  494 F.2d 808 (gth Cir. 1974); a n d ' ~  v. :::: 

(~.ampbell~ 67 Ill.2d 3 -~ ,  367 N.E.2d 949 (1977).  

The r e q u i r e m e n t  th'at a t e s t i n ~  d e v i c e  be e t h a n o l - s p e c i f i c  is 
discussed in Intoximeters i Inc. v. C o m m i s s i o n e r  o f  Ad'tnfnfstration, 
No. 29190 (Cole Co. Missouri c i rcu i t  c t . ,  October 24, 1976). 

37 .  The plain view doctr ine  appl ies  to all  f ive  s e ns e s ,  includin~ the 
sense  of  smell;  see ,  United S t a t e s  v. S o l i s ,  536 F.2d 880, 882-83 
(9th Cir. 1976). Decisions drawing, an anology b e t w e e n  "plain view" 
and "plain smel l"  include United States  v. Johnston, 4 9 7 F . 2 d  397  
(9th,Cir. 1974); and United States v. Martrnez-Miramontes,  494 F.2d 
808 (9th Cir. 1974). 

See, United States v. Alvorado, 495 F.2d 799 (2d Cir. 1974). 

S~-- ~h~ . ~ ; ~ o . 4  ~ . - o  . . -  " - , . - ,  . . . .  C ~ S ~ S  . . . . . .  , ~=G~,  i l l  , ' i O t ~  4 5 .  

40 Chime] v, California, 395 U.S. 752 (1969). 

41. Cupp v. Murohv, 412 u.S. 29l (1973). 

42. Brinegar v. Uni ted States, 338 U.S. 160, 175-17~ (1949); see also, 
Carro l l  v. United States, 267 U.S. 132, 162 (1925). This is the 
standard judicial  definition of probable cause, at least as it relates 
to arrest .  The  Amer ican L a w  I n s t i t u t e  has d e f i n e d  p r o b a b l e  
(reasonable) cause as a "substant ial  obj,:.ctiv e basis for believing 
that  the oerson to b e  a r r e s t e d  c o m m i t t e d  • the  c r i m e . "  See 
Dowl ing ,  J . L .  1976. Criminal procedure. Teaching materials.---~. 
134. St .  Paul, Minnesota: West Publish~nq" Company. 

43. Poldo v. United States, 55 F.2d 866, 869 (9th Cir. 1932); 

44.  See  Drape__xr v. United S ta te s ,  358 U.S .  3 0 7 ,  310, n. 3 (1959): 
- Brinegar v. ~ United States ,  338 U.S. 160, 175 (1949). Tl~e American 

Law Inst i tute's  Model Code of  Pre-Arrai l~nment P r o c e d u r e ,  Sec .  
120.1(2) ( P r o p o s e d  O f f i c i a l  D r a f t  No.  l ,  1972) uses t h e  te~m 
"reasonable cause to believe ~ a s  the standard of cause authoriz ing a 
warrantless a r r e s t .  . . . .  

- • | , '  
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45.  C a m e r a  v. M u n i c i p a l  C o u r t ,  387 U.S. 523 (1967); S e e  v. C i t y  of  
Sea t t l e ,  387 U.S. 541 (1967). 

46 .  C a m e r a  v. Munici::al Court ,  387 U;S. 523 , :537-38  (1967);  : . . . .  

47 .  Davis v. Mississippi,  394 U.S. 72I  {1969). 

4"8. T e r r y  v. Ohio, 392 U.S. 1 (1968). 

49.  Sibr0n v. New York., and _Peters v. New York,  392 ~U.S. 41 (1968). 

50. S e e  the  cases  c i t ed  above in n o t e  45. 

51. See no te  56 below and t ex t  a c c o m p a n y i n g .  

$2. T h e  T e r r y  c o u r t  r e p e a t e d l y  s t a t e d  t h a t  t h e  f r i s k  was  i n t e n d e d  
s o l e l y ~ h e  p r o t e c t i o n  o f  t h e  o f f i c e r  a n d  p e r s o n s  n e a r b y  f r o m  
armed attack; i t  concluded that "there must be a narrowly drawn 
authority to permit a reasonable search for weapons for the 
protection of the police officer, where he has reason to believe 
that he is dealing with an armed and dangerous individual,"392 
U .S .  a t  27, and n o t e d  e l s e w h e r e  t h a t  " [ t ]  he s o l e  
justification . . . is ~ the protection of the police officer and others 
nearby, and it, must therefore be confined in scope to an intrusion 
.~°~,,,~o~,h, desi~Tn.ed '¢" alL*cover {weapons)," 392 U,S, at 29. 

53. In Sibron the court specifically stated: "It is axiomatic that {a 
search incident to arrest) may not precede an arrest and serve as 
part of its justification." 392 U.S. at 63. 

54. ~ v. Pritehett~ 74 Ill. App. 3d I002, 393 N.E.2d U57 (1979). 

55. A 1977 Supreme Court decision, Pennsylvania v. ~ 434 U.S. 
I06 (1977), held that an officer may, for his p ro tec t ion ,  require a 
driver to step out Of his vehicle. The Mimms court held that 
while requiring the driver to leave is a "seizure," its reasonableness 
is to be measured by a balancing test. Weighing the officer's 
in te res t  in personal sa fe ty  alc a inst  the ~ii~'ht a d d i t i o n a l  
inconvenience to the Validly stopped driver, the Court found the 
practice constitutional. 

56. Terry: v. Ohio, 392 U.S. l, 21 0968). "Reasonable suspicion" was the 
standard that appeared in New York's "stop-and-frisk" statute, under 
which justification the frisk in Sibron apparently took place. The 
Sibron decision did not directly rule on ihe constitutionality of the 
New York statue, nor did it state that a "reasonable suspici0n'.! 
would justify all aspects of a "search for dangerous weapons." The 
Sibron court stated further that 
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"At least some of the activity apparently permitted under 
the rubric of searching for dangerous weapons may thus be 
permissible under the Constitution only if the 'reasonable 
suspicion' of criminal activity rises to the level Of probable 
cause. Finally, it is impossible to tell whether the 
standard of 'reasonable suspicion connotes the  same sort of 
s p e c i f i t y ,  reliability, and objectivitv ~ /h ieh i s  the - 
touchstone of permissible governmental action under the  
Fourth Amendment" ~(392 U.S. at 61, n. 20.} 

The relationship between probable cause and reasonable suspicion has not 
been defined in quantitative terms by the Supreme Court. S_eee, Do~vlin~, 
J.L. 1976. Criminal procedure. Teachin_~ materials, p. 369. St. Paul, 
Minnesota: West Publishing Company, in which it.is stated "[R}easonable 

• suspicion is not closely subjected to quantitative definition. It consists of 
something less than probable cause but more lhan a 'hunch.' Traditional 
factors used by officers in assessing probable cause . . . are also useful 
in attempting to weigh the presence of reasonable suspicion." , 

The author provides, at p. 134, ~ diagram describing the difference among 
"mere suspicion,, "reasonable suspicion," and "probable cause." This 
diagram appears in Appendix B. 

57. Schmerber v. California, 384 U.S. 757 (1966). - 

58. ~ v. Superior Court of Kern County, 6 Cal. 3d 757, 493 P.2d 
II45, 100 Cal. Rptr. 28] (1972). 

59. Rossell v. City and County of Honolulu, 59 Haw. 173, 579 P.2d 663 

60. _See, e.g., Campbell v. Superior Court, I06 Ariz. 542, 479 P.2d 685 
(197]); and People v. Brown, 174 Colo. 513, 485 P.2~ 500 (1971), 
appeal dismissed, 404 U.S. I0------07 (1972), which are typical. 

Sl. So:e, UNIFORM VEHICLE CODE§§ 6-205.1(a), 6-205.1(C) (Supp. II 
l~6), the provisions of Which are widely followed. 

152. In this regard see, e.g., State v. Oevering, ~-Minn.---, 268 N.W.2d 
68 (1978); State v. Heintz, 286 Or. 239, 594 P.2d 385 (1979); 
C0mmonwealth ~ .  Hlvas~, ~-------~a. Super.~, 405 A.2d 1270 (1979); and 
Van Order v. State, 600 P.2d I056 (Wy0. 1979). 

153. People v. Graser, 393 N.Y.S. 2d ]00~ (Amherst Town Court 1977). 

154. State, Department of Public Safety v. Grovum, 297 Minn. 66, 209 
N.W.2d 788 (1973). 

155. See, Commonwealth v. DiFrancesco, 458 Pa. 188, 329 A.2d 204 
19~4); see also, Annot., 16 A.L.R. 3d 748 (1967). 
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: 6~. :See ,  e .g . ,  P e o ~  v. Lambert, 395 Mich. 296, 235 N.W.2d 338 (1975) 
Which required as  proof . that  the defendant  was dr iv ing  while  under  

. t h e  i n f l u e n c e  o f  l i q u o r  ( e v i d e n c e )  t h a t  t h e " d e f e n d a n t ' s  abi l i tv- . tO 
drive was substantially and material ly a f f e c t e d  bv t he ' : consumpt i0n  
o f  a lcohol ;  and as proof  of the  l e s s e r  include(] offense of driving 
while impaired that  the defendants'  abili ty to dr ive 'was  i m p a i r e d  by 
a lcohol  to the point  tha t  . i m p a i r m e n t  o f  abi l i ty  was visible to an  
ord inary ,  observant  persc, n. - 

: 6 7 . :  " s 0 m e j u r i s d i c t i o n s  have e q u a t e d  p r o b a b i e  cause  to a s t a n d a r d  
_ whereby the facts  indicate that i t  is !more likely than not '  t h a t  the  

s u s p e c t  c o m m i t t e d  the" a c t .  T h i s  is l i ke ly  a s t a n d a r d  more 
- s t r i n g e n t  than  C o n s t i t u t i o n a l l y  r e q u i r e d . " . . . D o w l i n g l  J . L ,  1976.  

.. C r i m i n a l  p r o c e d u r e . .  T e a c h i n g .  m a t e r i a l s ,  p . j 1 3 4 .  . s t .  P a u l ,  
• Minnesota= Nest Publ ishingCompany . . . . . . .  

. - . . . 

.- 6 8 .  U N I F O R M  V E H I C L E  CODE S : 6 - 2 0 5 . I ( a )  (Supp. I i  1976). 

6 9 .  UNIFORM.VEHICLE CODE S 6-205.1(c) (Supp~ II 1976). " --i.. " 

70. S e e ~ . e . ~ ,  the f o l l o w i n g  s t a t u t e s :  CAL.  VEH. CODE ~ 13353(a) 
~-es t  1971); ILL. ANN. ST.~T. ch. 95 1/2, § ll-501.l(a) (Smi th-Hurd  ': 
Supp. 1979); and MICH. COMP. LAWS ANN. SS 257.625c{I)(a) (1977). 
In add i t ion ,  a n u m b e r  of  c o u r t  d e c i s i o n s  h a v e  a f f i r m e d  t h e  
e x i s t e n c e  of  the  a r res t  requirement.: cases are "~o,l~c,~d ~ ~ *~ in S t a t e  .v. " " --"~ 

- O¢;'¢rin~, - - -  Minn. - - - ,  268 N.W.2d 68, 74-75 (1978) (dis}'enting ' .... ~" 
op in ion~ .  I n  some s t a t e s  wi thout  p r e a r r e s t  t e s t  provis ions ,  t h e  
" a r r e s t "  need  no t  be a f o r m a l  Or " l e ~ ' a l "  one  so l o n g  as i t  is a i 
p h y s i c a l  o n e ,  tha t  is, a res t r i c t i on  o f  the  d r i ve r ' s  f reedom to move; 
in this regard see, Glass v. Commonwealth r Department of 
Transportationt Bureau of Traffic Safety, 460 Pa. 362, 333 A.2d 768 
[1975 ).  

71. UNIFORM VEHICLE CODE § 6-205.1(c) (SuP p. II 1976). t: i 
i: / 

72. UNIFORM VEHICLE CODE ~ 6-205.1(a) .(Supp. II1976). ~ / 

I .  i 

73. See, e.g., CAL VEH. CODE ~ 13353(a) (West 197l); see also, MINN. i 
STAT. ANN. S 169.123(2) (NeSt Supp.  1979) [d r iv ' e r  may  e l e c t  • .... '-- 
a l t e r n a t i v e s  o n l y  when  r e q u e s t e d  to t a k e  b l o o d  t e s t ] .  As of - ~ -" 
December 31~1977, the implied-consent laws of sixteen states and 

. . . .  t h e  D i s t r i c t  o f  C o l u m b i a  o f f e r e d  d r i v e r s  s o m e  c h o i c e  o f  . tests 
(Keane et al. 197.8, p .  6 ) .  • .:- " 

" / 4 . . S e e ,  e.g., UNIFORM VEHICLE CODE § II-902.1(aX3)(Supp II 1976) 
tt h " "  " " " " " " "~ysm{an, or a quahfled techmcmni chemlst,  registered nurse, or 

• i f "  • o t h e r  qua l i f i ed  p e r s o n  of  his o w n . c h o o s i n g ] ;  ILL. ANN, STAT. o h .  !: 
95-I/2~ ~; ll-501.1(a)(8)(Smith-Hur~ Supo.. 1978-79); and N.Y. VEH. & [: 
TRAF. LAW S I194(8)(McKinney Supp. 1978-79). AS of December !; i 

. . . .  - 58 = 
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31, 1977, t.he implied-consent statutes-of 42.states and the•District.  
of Columbia- ~Howed .drivers to obtain additiOnal-tests (Keane et al.  
1978, ~.. :6); 

75. In Schmerber v. California, 384 U.S. 75T, 760-65 (•1966) it was held 
that chemical testin~ was not "~iv!ng testimony.:" For that reason 
the safeguards--including :,the presence of counsel-,that were -~ 
guaranteed by Miranda v. Arizona, 384 U.S. 436 (1966) to persons 
interrogated while in custody do not apply. In this re~ard see, 
e.~'., State v. Macuk, 57 N.J. l, 268 A.2d I (1970); State v. Moore, 
79 Wash. 2d 5i, 483 P.2d 630 (1971); and State v. Bunders, 68 Wis. 
~,~ 129, 227 N.W.2d 727 • (1975). _ 

Davis v. Pope, 128 Ga. App. 791, i97 S.E.2d 861 (1973); Newman v. 
Hacker, 530 S.W.2d 376 (Ky. 1975). Some state  courts  have 
reasoned that since the entire i:nplied-con~ent procedure--including 
the revocation or suspension Of licenses---~s, civil in nature, such 
criminal-law safeguards as ~ounsel are u=:necessary. Cases are 
collected in D{mn v. Petit, ~ R.I. ~ ,  388 A.2d 809 (1978), 

77. The "option to refuse" actually is a right to choose a mandatory 
license suspension in lieu of having evidence from chemical tests 
admitted at trial. In states Where such a "right to refuse" is not 
reco~nized, the prosecution in a DWI-ti~ial?may in effect penalize a 

driver for refusing by commenting on the refusal at the trial. In 
this regard see, e.g., UNIFORM VEHICLE CODE § II-902.1(c)(Supp. 
I| 1976)[optional provision]; ALA. CODE tit. 32,§ 5-193(h)(1975); 
DEL. CODE tit. 2l. ~ 2749 (1974); and IOWA CODE ANN. ~ 32]B.I] 
(West Supp. i978-79). 

Only two states--Oregon and Wisconsin--do not make all DWI 
convictions punishable by possible confinement to jail; see in this 
regard, OR. REV. STAT. §~.484.360, 484.365(3)(a)'(1977-~-'and WIS. 
STAT. ANN. ~ 346.65(2)(a)(I) (West Supp. 1979-80). All states 
provide for either mandatory or discretionary license suspension as 
a penalty for a D~I conviction. 

.~9. See, e.g., Prideaux v. State, Department of.~ublic Safetyi 3]0 Minn. 
4--0-5, 247 N.W.2d 385 (1976); ~ v. Gursev, 22 N.Y.2d 224, 239 
N.E.2d 35I, 292 N.Y.S.2d 4 l ~ ) ;  andState v. Welch, 135 Vt. 3]6, 
376 A.2d 35] (]977). ~Vhile the Prideaux ~ W e l ~ a s e s  use the 
term "critical stage," they expressly based t--h-eT~r holdings on the 
existence of a sta1~utory rigl~t of attorney consul t~:t:ion. Thus while 
they constructed a line of reasoning leading to the conclusion that 
a constitutional ril~ht of attorney consultat ion existed,  they 
ultimately refrained from deciding the constitutional issue and 
based their decisions on statutory provisions instead. See generally, 
Dunn v. ~ ~ R.I. , 388 A.2d 809, 812 (1978). 

80. See, e.g., ILL. ANN. STAT. ch. 95-I/2, § il-501.1(a)i3)(Smith-Hurd 
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Supp. 1978); MINN. STAT. ANN. § 169.123(3) (West Supp. 1979); and 
VT. ST~T. ANN. tit. 23, § 1202(b) (1978); see  also, Gooch v. 
Spradling, 523 S.W.2d 861 (Mo. Ct. App, ]975) [applying court rule 
granting arrested persons the right to con tac t  counsel] ; a n d  
Sie[~wald v. Curry, 40 Ohio AOp. 2d 313, 319 N.E.2d 381 (i974) 
[ap[)lying statute granting arrested persons the right to contact 
counsel]. 

81. U.S.: CONST. amend. VI. The various Sixth Amendment fair trial 
guarantees have been held applicable to the s ta tes ;  see, e . g . ,  
Duncan v. L_.ouisiana,.39! U.S. !45 (1968) [jm'y trial]; ~ v . . . . . . . . . .  ::  ...... 
N-ort--h-'~arohna,~.S. 213 (1967) [speedy trial]; Pointer ~ a s ,  
~-80 U.S. 400 (1965) [confrontation of adverse witnesses] ; and Gideon 
v. Wainwright, 372 U.S. 335 (1963) [right to counsel]~ 

82. ~ v. United States~ 405 U.$. 150 (1971); Brady v. Maryland, 373 
U.S. 83 (1963). 

83. People. v. Hitch, 12 Cal. 3d 64l, 527 P.2d 361, I17 Cal. Rptr. 9 
• Some states require, by statute,  the retention of breath 

san~ples. In this .regard see, e.g., VT. STAT. ANN. tit.  23, § 
1203(a) (1978)[30 days]. 

84. The remedy for such a violation of due process is reversal of the 
conviction, and remand of the case for a new trial at which the 

defendant  will be able t¢ present his defense with full access to 
9 7 4 1 .  " "  . I . , ~ h ,  . r, . - , ,  3 d  ~ - . 1 ,  5 2  2 d  t h e  m a t e r i a l  ~ ' , ' i ' ~< ' .~"e  - P e p s i -  v .  ' - ; + ~  " I <> ~.<~,.  ~ ~ P .  

 6l, li7 Cal. Ii  '7"7 ('1 - :  . . . . . . . . .  

85. See, e.g., Lauderd~le v. State, 548 P.ld 376 (Alaska 1975); Scales v. 
Court of the City of Mesa, Ariz. ---, 594 P.2d<'Y7"~-7"9); 

and Garcia v. District Court 21st Judicial District, ~ Colo. ~ ,  
589 P.2d 924 (19~]9). 

86. See, e.~., People v. Godbout, 42 III. Apl~. 3d 1001, 356 N.E.2d 865 
~-~6); People v. Stark, 73 Mich. App. 332, 251 N.W.2d 574 (1977)1 
State v. Shutt; 116 N.H. 495, 363 A.2d 406 (1976); State v. Teare, 
135 N.J. Super. 19, 342 A.2d 556 (ApI~. Div. 1975); State v. Watson, 
48 Ohio A0p. 2d If0, 355 N.E;2d 883 (1975); Edwards v. State, 544 
P.2d 60 (Okla. Crim. 1975); State v. Reaves, 25 or.  App. , - ' ~ ,  5;50 
P.2d 1403 (1976); State v.-Michener, 25 Or. App~ 523, 550 P.2d 449 
(1976). 

87. State v.  ~ ,  50 Ariz. 276, 72 P.2d 435 (1937); Lawrence v. Cit___~v 
of Los Angeles, 53 Cal. App. 2d 6, 127 P.2d 931 (1942); State v. 
H__aner__ 231 Iowa 348, I N.W.2d 9l (1941). 

88. In State v. Baker, 56 Wash. 2d 856, 355 P.2d 805 (1960), t h e  
f011"0Wing Prerequisites for the admission of breath test results were 
Set o u t :  (a) the testing device was properly checked out or in 

60 
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proper working Order at the time of the test; (b) the chemicals 
Were correct in •kind and compounded in proper proportions; ( c ) the  
test subject had nothin~ in his mouth and had taken nothing, within 

: fifteen minutes of the test; and ~ d ) t h e  t e s t  was ~iven bv-~ 
qualified operator in the proper manner. " 

. _ - . ._ - .  

See, e.~., CAL. VEIl. CODE ~ 13353(a)~(West I97]); MICH. COMP. 
LAWS ANN. $ 257.625a(3) (1977); and N.Y. VEH. & TRAF. LAW § 
1194(2) (McKinne~; Supp. 1978-79). It should be noted that most 
drivers who: are tested for BAC have been;arrested and advised of 
their rights under Miranda v. Ariz0na, 38.4 U.S. 436 (1966). In 
addition to the Miranda rights--which apply only t¢~ statements 
made while in cus}o(Jy, the tested driver frequently is advised of 
his statutory rights and of the consequences of his~ decisions with 

.respect to t e s t i n g , - T h e r e f o r e i . i t . i s  possible..t.hat a d r i v e r - m i g h t .  - 
Confuse the t w o  s e t s o f  warnings and errcmeog.s]y-belieVe he has (or " 
does-not-have)-certain .rights• or options,"':This~prObl:em is- discussed 
in Rust v. Department Of Motor Vehicles, 267 Cal. App, 2d 545, 73 
Cal. Rptr• 366 (1968); and Calvert  v. S tate~ Depart menl Of 
Revenue, Motor Vehicle Division, 184 Colo. 2i4, 519 P.2d•341 (1974). 

90. See, e.g., iCOLO. REV. STAT. ANN. § 42~,4-1202(b) (1974); ILL. 
X-N-N.~STA~F~ "ch. 95~I/2, § ]l-501.1(a)(Smith-Hurd Supp. :1978); and 
IOWA CODE ANN. ~ 321B.3 (west supp. 1978-79). 

See, e.g., UNIFORM VEHICLE CODE ~ ll-902.1(a)(l) (Supp. It 1976). 

_Sc~c, e.g., Vi~:il v. ~ate~ De~rtment  of Revenue,MotOr Vehicle 
Division, l ~ e l o .  142, 519 P.2d 332 (1974); State v. Jensen, 216 
N.W---.'.'.'.'.'.'.~2d ~59 (iowa 1974); and State v. BuckinR'ham, - ~  S.D. - ~ - - ,  240 
N.W.2d 84 (1976). 

" =  . . -  . . 

• . .  . . 

. . . . .  ~ ' " "  ' .  - "  : . .  9 .•2.....-., 

93. CAL. ADMi}q. CODE S i221.4(a)(2), in Erwin, R.E. 19'~6. •Defense 
of drunk driving cases. Criminal-civil. 3d ed., 2 rot., pp. 
28-38.2--28-38.3. New York: Matthew Bender and Company, Inc. ..... 

94. CAL. ADMIN. CODE ~; 1221.4(a)(I), in Erwin, R.E. 1976. Defense 
of drunk drivin 8. cases. Criminal=civil. 3d ed., 2 vol., pp. 
28-38.1--28-38.2. New York: Matthew }3ender and Compan% Inc. 

95. See,  UNIFORM VEHICLE CODE § II-902.~(a)(2) (Supp. It 1976). 

96. See, e.g., N.C. GEN. STAT. 5 20-139.1(b) (1978). 

97. In most states a BAC level of .10%:oc above raises a "presumpti0n" 
(actually an inference) of intoxication, and a level between •05% 
and .I0% is relevant evidence of intoxication tl.<t can be considered : 
together with other evidence. See, UNIFORM VEHICLE CODE § 
ll-902.1(b) (Supp. It 197ui. Therefore,: it is likely that a driver who 
is tested at the roadside would have a BAC indicating tO the 
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test ing officer his pr0bable--or at least possible--intoxication. 

98. As of December 1978 the f011owing so-called "per  se"  DWI s t a t u t e s  
had been enac ted :  DEL. CODE t i t .  21, (~§ 4177(a), 4177(b) (Supp. 
1978);.FLA. STAT..~§ 316A93(3), 322.262(2)(e) (1978); MINN. S T A T .  
ANN. S 169.121(1)(d) (West supp. 1979); MO. ANN. STAT. g 577.0!2 
(Vernon  Cure. Supp. !979); NEB. R~.V. STAT. S 39-669.~J7 (Cure. 
Supp.  1978); N.Y. VEH. & TRAF. hAW § 1192/2) (McKinney Supp. 
1978-79); N.C. GEN. STAT. § 20-138(b) (t978); OR: REV. STAT. 
487.540(a)  (1977); S.D. COMP. LAWS ANN. § 32-23-1(1)(1976); UTAH 
CODE ANN. § 41-6=44.2(a) (Supp. i977); VT. STAT. ANN. t i t .  2.':. § 
1201(a)(1) (1978); and WIS. STAT. ANN. § 3 4 6 . 6 3 ( 4 ) ( W e s t  Su,~p. 
1978-79). Similar legislation is pendin~ in a number of other ~. ~tes. 

9 9 .  Paul  v. Davis, 424 U.S. 693 (1976)/ 

See, e.g., GA. CODE ANN..§§ 68-~2101-'68r2111 (1975 and Supp.'1978~ 
plp~-ohibiting the  Use of radar ,  for  example :  w i t h i n b 0 0  fee t  of a 
s i g n  warning  t h a t  radar  i s  being, u s e d ,  wi th in  300 or 600 f e e t  
(depending  on i t s  location) of a sig-ned reduction in the speed l imi t ,  
a n y w h e r e  the  p o s t e d  speed l imi t  had been r e d u c e d  w i t h i n  t h e  
p r eced ing  30 days,  on any ~rade in excess  of  seven percen t ,  or 
where  pol ice  or cour t  r evenues  are  s u b s i d i z e d  by *ra f f ic  f ines ;  
r equ i r ing  tha t  radar  uni ts  be visible to t raf f ic  from a distance of 
at  least 500 feet;  and making the use Of radar by l o c a l  a u t h o r i t i e s  
sub j ec t  to o the r  r e s t r i c t i o n s  not app l i cab le  to the s t a t e  highway 
~, . . . . .  ~; I , ~ .  ,~N,4. STy , , .  oh. 95 i /2 ,  . ~ i l - 6 0 2 : ( S m i t h - H u r d  Supp. 
1978) [prohibi t ing the use of devices within 500 fee t  of a change in 
the posted speed l i m i t ] ;  and MISS CODE ANN. ~ 63-3-519 (1973) 
[prohib i t ing  local ~ol ice agericies in  municipalitie:s havin~ less than 
a given population from using radar on federal or s ta te  highways]. 

• . . ; . 

i 
I 

I n  add i t i on  a number  n f  s t a t e s  r e q u i r e  the p lacement  of warning 
signs in areas where radar is being used; t y p i c a l  p rov i s ions  inelu'de 
GA. CODE ANN. S 68-2105 (1975) [applies  only  to radar used by 
local authorities] and VA. CODE § 46.1-i98.2 (1974). 

I01. 

102. 

In some ju r i sd ie t ions ,  unmarked  pa t ro l  vehicles may be proifibited 
by law: in this regard-see,  e.~., OHIO REV. CODE ANN. § 4549.13 
(Fage 1973). 

v. Hitch, 12 Cal. 3d 641, 527 P.2d 361, I17 Cal. Rptr. 9 (i974). 
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