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1.0° INTRODUCTION

Th|< 1: one of a set of volumes concerned with the legal fentlbllltv of ‘
propowd hichwav _erash. countermemures - TRis volume addre<se§ legnl '
- nsuos aseocmted with the. use of . mstrumentc to meacure the alcohol

concentratlon in the ‘breath of drwerc The devices cnnmdered are'in

. various ctmres of developmen . Some “are in, exnstence but are undersromp: E
' refmement as the state. of technolotzv develops. For emmplc. a numhor

. - of dcvmec now exist that can, quantlmtlvelvfdetermme breath alcohol'v

Hore e v e

concentration {(BAC). The quantn'atwelv determmed RA(‘ vnluo m used as-.

‘_ ovndonoe of impairment m procecutmn of dmvmg‘ whlle mtoxmated (DWI) -

"~ offenses (l) SIn geneml these devices are used at fixed -locations, such as e

n police station., New teohnolop‘v is expected thut would allow the_
vnnnufqoture of these devnces ina nortable form. which- would allow their
convenient use bv an: ofﬁcer for rondsxde feetmg of a suspected ,Q't'fender.v , .

Other devices are in a conceptual stage. Thev may. be ;echr'\icall'v

feasible, although that has not been‘estab‘is"hed' The purpose of this
inquiry. i< to identifv the likelv legal con"tmmte that- would be M‘t%::itcd:’: S 5

with their. use to aid in detezmmmg if developrrent of the devices should

[ESFRTE SRS

.be pursued An example of such a device is the Non- (‘ooperatwe Breath‘
Tester (NCBT), This device would allow an officer to collect a breath =« . - -
'znmole from the normallv expelled breath of a subject--the qub]pct's - g
. coopemtxon would not be requu‘ed to provxde a breath sample. We term ' ’
the NCBT a passive device becalme it does not .require the suhject's '
oooporntmn. ncvncoq that reqmre a qubject to provnde a ‘breath snmplp' » ) S
. by hlowmg into a _collection system are termed actlve devnceq ’
. - 'v A - Active devices mayv conect ] -qample and store it tompornrilv t"or _ v _
analvsis within the same ur’i‘it’ Other active devtceq snmplv colleet a oo ’ ﬁ
i - breath qamplc and retain it for later analysis. Such devices are refcrrod _ . R e
‘to.as.remote sampling devxces or remote collechon devxcee. v . _‘ e ‘“

z‘\ctl\'e devices that analwe a breath <ample have been classtf:ed a8







_ "exther quanutatlve or screemng devnces Quanumtnve devlces producnv.
".a BAC readxng‘ that is specnflc., Quantltathe dev:ces are. requlred toj"‘, .
| meet rlgorous scnentlf!c standards for accuracv $0 that the specmc BAC
: results can be mtruduced as evndence -in a DWI trial: As ‘the prnmnn?:' -
- purpcse- for usnne: a quantitatxve devxce is to obtam evxdence for use at’ .
- 'vtrlal, these devu.es are’ often referred to as "evxdentml" test devnces. As -
will be explamed later, this use of : the \«ord "evxdentlal" is not: preclse. o
0 . Screemng devnces are desxgned to mdlcate whether . -an’ mdxvnduals
BAC is greater tna'z a speclfxed level. These devtces are not sufftmentlv :
v‘-,'preclse to Py oduce a speclt’ic BAC readmg. Thev are mtended to. provnde'
o mformatlcn that would- axd an. officer ‘in makmg decisions- about how to:'v
"deal w:th a- .uspected drmkmp; drwer. : Usuallv. a drxver who does notv )
| :,Dass a screenmg test would be asked to. teke A quantltatlve test Thns-'
report exammes the lezal constramts that surround the use of actwe ‘and

passive" alashol breath‘testmg devnces.,f _ ‘
' The research and analvs:s leadmg to Drepa-atlon of this’ volume were
conducted by staff of the Pohcy '\nalvsxs Dnvnsnon of The Universntv of

. Vnchlgan Hmhwav Safet; Rosearnh Instity HSP.U for the xmtmnni. .
_‘;'nghway 'I‘rafnc Safetv Admxmstration (NHTSA) ‘under Contract Numher_ .
' DOT-HS-7-01536. SRR - |

1Ll Purpose of Volume L , .
- - The legal issues that r'nght constram fhe xmpleme'\tatlon of hwhwav'
. ecrash countermeasures--mnludmg breath testlng—-are rooted in basic
aspects of the Amer:can legal syste'n and oftén mvolve complex issues of
- U.S, constltutxonal law and U .S.. Suoreme Court lnterpretatlons of that-w
“_law. Thus, any dzscussnon of legal issues and the potentlal constramts
~'v.-thev 1mpose must deal wnth prevailing constltutlonal prmclples However,v"
- to ‘treat these lssues ‘in.a rigorous.. legal manr.er would be bnvond tho '
scope .of thlS volume. 1t is not mtended to provide legal advxce. Rather,
= ,.1t -is desngned to be used by publxc safetv -officials and hlghwav safety
A ~_ planners as a g’ude that w1ll permxt them to 1dent|fy problem areas in
:countermeasure proeram 1mp1ementatnon. Once, xdent;fled,~ these problem: L

' '-areas can be dxscussed wnth Iegal counsel







within‘_thisi con't'ekxt, the :pur'posevof this volu'me_' is to provide a brief
but relativelv'comprehensive‘ review of tha potential legal constraints that
might be encountered xn actxve and passive breath testmg for alcchol with
soveral advanced technologry devnces : lt 1s desngned ‘to: identifyv
1mportant legal lssues- show how thev. mlght arnse- estimate. their
significance as constraints on the countermeasures- Sﬂggest methods that .
‘might be used to resolve those constramts, and assess the ovemll lezsl
_feaSlbllltV of those countermeasures ' ‘ o

l.‘Z Backgzound
.  Drinking drivers are l‘reouentlv mvolved in serious traffic crashes and‘
- f-- . . have long been the target of enforcement, adjudlcat\on, and sanctlomng
N bv the traffnc law svste'n..\. As reeentl_v reviewed by Jones and Joscel_v_n
(1979) findings show that approximately 40 to 5'5 percent of drivers fatally
_inju'red in traffic- crashes have BACs in excess of .10% w/v. Comparable
- firdings for. personal xn)urv and propertv-damage crashes are nine to
~-l~th1rteen percent, and five percent respectlvely Moreover, in spite of the
fact that ihe legal standard for alcchol mtoxlcatlon in most states is a
BAC of .1096 w/v, most: of the drivers who are actuqllv arrested have '
much mgher BALS"USU&HY above .15% and often,-above..zo%. It .is
. believed that police officers arrest only those drivers who show gross
signs' of -impairment; this, in. turn,imav ollow some drivers who are legallv
intoxicated to escape apprehension or arrest (Dozier 1976 p. [H Bclardo
“and Zink 1976, p. 1. ‘ ' ' ’

To remedy -this percelved problem a variety of approaches and
applieatlons of technologv have been suggested - One involves .the
development of a Non- Cooperatwe Breath Tester {NCBT). Soch a de‘vice

o o " would -collect: samples of air a'\d determine if alcohol were present. (In

‘ thxs volume we use "alcohol" es the equivalent of ethano‘ ‘unless -otherwise - -
noted) An oft'lcer usmg such- a device could collect air in the vicinity of

A subject and. test for alcohol presence. in the sir: 'l'he device used in -
this manner would be an "extensxon of the" officer's.-nose™. except for the -
abmtv of the de\nce to dnfferentlate batween alcohol and other
'substances. Ev:dence of the Dresence of a.cohol could then provxde the
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‘foundatton for further mvesthatlon bv the offncer to. determme 1f the
‘ V.subJer't was lrtoxmated and if arrest for DWI was warranted
Another problem’ assocnated w1th the apprehensxon of drmkmg drxvers is -
- the relatlvelv long time requxred to process an arrested sub]ect ,'l‘he'v
delav is mconvement for. both the offender and the offxcer, partlcularlv lf"
-'jf'quantltattve testxng does not estabhsh that the suspect was mtox:cated
_ One suggested approacl‘ for address:rg thxs problem is to use portable_ o
screenmg devxces to obtain prellmmarv mformatxon about the driver's
: _BAC. ' As noted prev:ously, these actlve dewces requlre the subjects '
- ,'-cooperatnon and provxsxon of a deep lung au' sample, and provxde a’

,quahtatwe estlmate ‘of BAC. o ' f S
B Proponents of thls approach sugqest that screemng tes's be conducted?'
5 ' thhout the requxrement for a formal arrest...- As of Deoember 1978, somef.'.' o

';twelve staté&s and the DlStl‘lCt of C‘olumbla had enacted lecrxslatlon-
authorlzmg some form’ of prearrest test (2) Some of these statutes do_
not penahze drtvers for refusing to- cooperate and submlt to a screemng-'- g
,:"’test and other ctotz.fm provide for .h ..crcc_ning tc:;t to be a't'ri_r._‘.s-tered :

- ‘onlv at the request of the driver (3). j ,
. A complementary approach to address the problem has also been .
. sugp;ested as technology assoclated thh quantntat:ve ‘braath- -testing. devices

advances. Varxous breath- testmg devxces have been developed (Moulden

and Voas 1975 pp. 9- 30) ‘While ‘many are not readilv ‘portable, the
o technolog‘v to develop portable devxces is available and such devices: mav '

reasonablv be expected -in the future. , Manv of the exxstmg quantitative

.devices have been used "portably " In the ]9505 the lndla_na State Police
"used the Borkenstem Rreathalvzer® for road31de testmg’ ’VIore recentlv, a

number of )unsdxctlons have - equxpped vans with breath-testmg equxpment

Usuallv these vans are 'staffed by quallfled techmcnans and p:o to the
,,.locatlon where an offlcer has arrested an. offender. " o
- The use of portable quantxtatlve dewees has been suggested as a’
‘means of" mcreasuﬂe,r arrests and reduemg xnconvemenee ‘to the suspected,..

h offender and ‘to the offlcers. Another 1mportant aspect ot' roadsnde.
'f"quantltatwe testmg is that it allows the. acquisition and analvsxs of a-".
breath sample close .. tx_me to the time the suspect's d,rxvmg,took place.
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Prompt admnmstratron of a quantltatwe hreath teqt is believed mo:,t hkelv
to produce accurate and relevant xnformatlon on a4 suspected- offender s
- It s lmportant to understand what prompt admlnlstranon means. , '
Breath testing rests on the exammatlon of . deep lung breath Tt is
1mportant to preclude possible. blas of test recults bv mouth alcohol
resultmg from recent mgestlon of alcohohc beverae‘es.. Thus, test
protocols require an. offlcer to: abserve a subjcct for ‘at least ftfteen - 4
‘mlnutes prlor to tostmg to ensure that mgestlon does not occur SO that S
the test results are valid. Flfteen minutes is regarded as the mlmmum o o
time (Caddy, Sobell “and Sobell 1978 Frwm 1976, pPp-. '18-18, 3’7, 18 18. 3)
Actual pi'actlce in manv junsdlctlonq is to wmt tn”‘lv mmutes before
' “testing a drxver. Thus, the routine .nvestxzatlon of a Dw’l——mcludmg
_ ~ - officer-violator | conversatlon driver's llcense cheek, ‘psvchomotor .vtests and
; o breath- teqtmg——results in a suspected driver remmmng'in‘the ol’l‘icerz
“custody for npproxlmatelv thirty mmutes to one hour. This time estimate
.applles to actwe te;tmp whether it is qvuntltatwe or Sﬂreemng in nature. ‘
Anothe elacs of u“.ce has been developcd as an aliernative or
adjunct to quantxtatwe roadsxde testing for BAC The remote sampling
device or remote -collection devxce (RCH) is clc-cnb ned to coileet & oreath
sarnple for later quantitative testmg. The remotL collectxon devmc ‘mav -
be used by itself, in con;unctnon with a qcreemntz dev:ce, or in
conjunction with a quanntatxve devnce In' the latter case, the RCD
would provnde a second sample for a confirmatory -test. The bn:nc[
' .,objectlve of using the: RCD is to obtrin a breath samole for quantitative
) . !estlng as near in tlme to the time of the drlvers operation of a vchxcle
.- | o . as possible. As in the case ‘of roadside quantxtatwe testmg. the - objectr;e: o
is to obtein the most valid end most’ relevant ev:dcnce for use at trial. -
These conce)ts and. approachcs wrll oc the focue of the le;’ﬁl analvces

preeented in hxs volume.

1.3 . Content’ of Volume . , . . )
The remainder of thls volume i oreamzed mto threc 'sectxo..c Sectxon'

‘/' ’ 2.0 is. devoted to ‘the identxﬁcatlon and dxscuqsxon of legal lssuec thnt can
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at‘isé_v in connection with the use of active (quantitative and screening) and

passive aledhol breath'—tésting devicas, and the potentiél constraints ‘that

- can arisc from those issues. Attentibn is devoted to statutorv constraints -

imposed by implied consent legislation in addition to those imppséd by
cbnsti'tutional provisicns.- Secti'o'n,. 3.0 discusses 'appfoach_es that can be
used to resolve legal constraints. Section 4.0 discusSe_s the overall legal
!'easibi,lvi‘t_.v of the active and passive testihg’ -’d_evi.c‘es, and presents v

recommendations concerning their use.







::2.‘0 IDLVTIFI(‘ATlON AND DISCUSSION
e - - OF. LEGAL ISSUFS I

Several dlstmct groups of legal lssues are. rarsed bv the use " of actwe'
& and pass ve breath—-testme; devxces. . The f:rst group of issues dea]s wrth ‘

.:-:'the constltutlonal and statutory authorrtv to use breath testnng‘ equxpment

L The second of these mvolves the constntutlonal 1ssues raised by ‘the use of '

: -these devwes. The fmal group of issues arlses from restrlctlons on
. alcohol testlng xmpased bv lmplled-consent statutes as well as statutory :
and common-law restrxctxons generallv govermnp; the arrest and‘.'

Drosecutlon of suspected offenders.

S 20 ConstltLtlonal/Statutorv Authorltv to Use Breath Testmg Devrces

’I‘he first set of legal consnderatlons that affect the use of testmg
devnces deals thh the existense o‘” lcgal &umuruv——bom constitutional and
statLtory—-to use breath testmg equipment. Constrtutnonal authorltV»

s mc]udes both the power to controI drmkmg drnvers and the power to use

g 'smentmc devxces to ard in law enforcement

- Constitutional Author'itv.- Justlflcatlo" for usmg alcohol breath test

; devrces is ultlmately based on the state's so—called "polxce power," that is,

the power to legnslate for the public health, safetv, welfare, and morals:. -
| -(4). That power is broad and is bounded only bv the limits 1mposed by
‘the U.S. and s.ate ccnstxtutlons. Unless exerclses of .the pohce power__ . :
infringe fundamental constltutlonel rxghts or are - unrelated to legmmate-
" state purposes, courts will presume them constxtutlonal (s). Courts have
- long recogmzed hxvhwav safetv as an lmportant state mterest (6), and thrs- ‘
E mterest has ]ustnfxed govexnmental actxon to remove drunk drxvers from'-. S

the highways . -

Pollce agencles have come to use. a wide v“ar‘iety of technological

advances such as photography, radar and fingerprint analysis”to_' '







investigate criminal offensés. . The use of such technologv is not
unconstltutxonal per se; it is prohlblted onlv when xt vnolntes fundamental

nghts such as those discussed in this 'volume (8

" Forced chemieal testing for BAC has been upheld agamst a number of~ o

constltutxonal challenges. ‘Compelling a driver to submxt to a blooc test .
at least in the absence of v:olence or brutahty, does not vnolate the .

constltutxonal requnrement of due process of law (9). Although testing. -

produce., evndence that tends to incriminate a dnver, courts umt‘ormlv
have held that tests do not vwlate the driver's- constltutlonal ptxvxlege

- against’ self-incrimination (IO) because they force a driver to qive physical
“or "real" evidence rather thaq "testlmony" m). Finally, tests for aleohol

conducted followmg a- drwers arrest “have’ been upheld as reasonable - -

searches incident to arrest® and therefore constitutional deéspite the
absence of a search warrant (12) Th"s, exnstmg testmg methods are not'
themselves barred bv any constntutnonal constraints. -

Even though the use of alcohol- testing devnces is permltted by the-,
Constxtutlon, the use of a partlcular device may be restncted by statute

sclentlﬁcally valid end rehable by courts the ure of that ev1de'\cc in.
trials will be constrained, T‘us is currently the case w1th the polygraph,
the rehamhty of which has not .been sufficiently. estabhshed Issues -

- relatmg to sclentnﬁc vahdntv and rehabxhtv are dxscussed below

. However, alcohol testmg is governed. in everv state . by’ statute, and those -

Stat'utOrv Authority. The use of alcohol—testmg devnces is, under the
Constltutxon, a permnss:ble exercise ot‘ states' polxce power- therefore,r
statutes specifically authormng the use of these devxces are _unnecessary, -

’ provnslons in effect hmxt the authorxtv of police ofﬁcers to use’ .

breath—testmg devnces . , . .
‘Every- state hns enacted a so—called "xmphed consent' law that e;overns

- chemical testing for BAC (Erwm 1976, pp. 33- 1--33- 56; Reeder 1972) (13).

Specxflc provxsnons of thcse laws may vary from state to state, but they

. are. alike in prmcnple- they provxde pohce officers thh an alternatwe to

physncal force as a means of compehmg drivers to submlt to. testq'
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(Comment 197¢). That gltl.-:rnatvive’-i's. irnporsinar a mandatory Al'iciense
' s'uspvension on those drivers who "reFUSe' to submit: to tests (14).
]mplled -consent laws also prescribe the evidentiary weight that eourts'
shall give test results (15), set out the cnrcumstances under which an
- officer mav order a dnver tested (IS) speclfy the types of tests (breath_‘
blood »urme, -or qahva) that may be admmxstered (17), and author;ze» an’
admlmstratlve body, such as a state board of health to iss ue regulations
governing the testing process (18). o . A

It should be emphasized that current forms of actlve chemxcal testng_;

for BAC are considered "searches" {19) and are therefore governed by the - - )

Fourfh- Amendment to the U.S. _Constitutien, which requires thét_ they be
.“,reaéonéble" (20).. ‘!m'pl'ied-cons'ent -staiutes' impose‘addiv'tio'nal restrictions
:-'govern'ing alcohol testing devie'cs, but they may neither reduce nor take
the place of those a]resdy xmposed by the. Fourth Amendment 'Somo

‘ confus:on has arisen in the past wnth respect to the re!atmnshxp between- -
"~ the' U. S Constltutlon and lmplled-consent legislation. .This confuqlon cnn, .

_‘be dxmxmshed by keepmg in mxnd that the Constitution imposes minimum
condmons for chemnca] testmg; those vondntmn.s oannot hp phmmntod—-—hut
can be enlarved Jpon-—bv legislation. ' '

Imphed consent legxslatxon is dxscussed in more detall later in this

volume.

.2.2 - Constitutional/Statutory hsues Affectmg the C:rcum';tancec Under -
Whlch Devices Mav Be Used ' .
A ‘second group of legal issues at‘fectmg the use’ of alcohol' ’

breath-testing technolozy concerns the cxrcumstances under which devices

. may be used. Constitutional issues dxenuesed in this section- include: _lhe‘ :

authontv of pohce officers to stop vehicles and, mvestlgate dnvers,
. whether 19e uce of testing eq: iipment constltut s a "search™ and what
. Justlfxcatlon is requxred to ‘test-a’ driver using” actwe and. passive devxces,

respectlvelv. In addntnon, testmv restr:ctlons mposed bv 1mp11ed~consent(

statutes are dlSCUSsed here.







Authorxtv of Pouce OfflOC[’S to Stop Vehlcles end Investxgate Dnvers

.between a ;)ollce offlcer -and a drlver Unless the of[xcer is justified: mjv.,
'makmg an xmtnal stop o eneounter, and unless he also has sufﬁcxent‘ .
.‘cause to conduct a test evndence gmned from that test may not be used, L
to prosecute the dr:ver for DWI Thts is a resuit of. the “fruit of the -

' _poxsonous tree" prmcnple, under whnch t’le products of an imtlal sen?ure
thqt was nllegal cannot be - used as evzdenoe atramst the xllegelly arre=ted A
suspect (21) . Thus,’ if an offxcer stops a drwcr without suffxctent"

. justmcatton and later tests him for alcohol eontent the BAC results_il
’cannot be used as evndence at hls trial for Dw Therefore it must first. "

-be dctermmod, in rmy case mvolvmg testmg, whether the drnvo'- was_{:"

‘ valxdlv stopped

1-.AEssent|al to the use of any of. these dev:ces 'S ‘a lawful encounter,"_;‘.

Pol:ce stops’ of automobxles &are consxdered "sexzures“ and therefore,"g .

are governe’cf by the Fourth Amendment and requtred to be "reasonable."' )

'Anvtime a vehx le is- stopped by a police off:cer, no- matter how brief or

. un'ntruswe that stop might be, that encounter is.a "senzure" -governed by -
the Fourth Anerdﬁen‘ {22}. For such sn encounier 10 - be reesonnble, it
- must either be based on probable cause or. at. least an ofticer's
,i"reasonab‘e susplcxon" (23) that a traffic-law vnolatxon has occurred, - or:
take place in connectmn thh a "random stop." To be "random" a stop, :

{must be limlted to general mvest:g‘atory purposes (such as checknng
drivers' llcenses) and must fol]ow objectwe gmdel-nes quch -as stoppmg, at

: random every tenth veh:cle (24) Justification for a stop could be -
supphed by the apparent wmmnssmn ot‘ ‘such ‘moving traffzc violatzons Aas:

.,peedmg, dlsobeymg traffic- control devices, or makmq 11 egal turn.,,-—ns

v_';well as by erratic drlvmg, unusually slow speed "jackrabbit';' stnrts‘,
) dramat:c overcorrectxon of drxvmg errors, or the presence of defectwe'
equxpment. Therefore, when a pollce ofhcer stops a vemcle that was."

" driven ermtma]lv or m apparent wolat:on ot‘ tret’hc laws, he - hos"

“V"‘conducted a reasonable sewure. Sxmllarly, a; vahd rando*n (checkpomt or - :

-'roadblock) stop is a reasonable seizure.. -

o _.Once a- pohce officer has lawtully stopped a vehlcle he mlght also_- o
observe thnt the driver peech is slurred, - that his breath contahs the
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odor of"into:(-i‘cant_s, or ihet tl\ehe are liquor or beer containers inside the
vehicle (25). Such observations are not considered seafches—-and arc
therefore .not botund ‘bv' 'Fourth 'An‘endment reaqonameheéé
reqmrements——bevame thev are consndered "plain View" observatlons (26). ‘
Plain view requxres—‘- flrst that the - offxcer lawfullv be in posmon tovo
make the observatlon (ﬂctuallv, an "observatlon" could. be . made ‘by any of .
the officer's senses)" and second that he make the observatxon'»;
“inadvertently" (27). Measured by these standards, the typical case in
which ‘an officer stops a vehxcle on - susplcxon of a traffic-law vxolatton

and subsequentlv notlces ‘the dnver mlght be 1mpa1red by alcohol lS one“

e o of plmn vxew “observation. leemse, where a pohce offlcer reqponds toa -
traffic crash or stops to,. ald a dnver at the roadslde, he is--as ‘in the,' ' . " e

case of a forced stop .on :,usplclon of a vxolat1on—1n lﬂwful posmon to

make a plain-view observation of the. dnver'q impairment. o o Ty
Further ‘discussions wull assume that a pohce ofﬁcer has made a g S SR
" valid stop ‘and thus is.in a lawful position to mvestxgate a drxver. p ‘
."(‘onqequentlv, observatlons of .the driver's lmpmrment are reasonable under

the Fourth ‘Amendment. Whether those observabons would - provxde: o

e

: auft'luem jusiification to test tne driver is dlscusseo below, . . ‘ ‘ S

W‘\ether lhe Use of Testinp' Devices is a "Search”. To qualify as a

-"qem'ch " an encounter between a pohce officer and an mdlvxdunl must be

~an intrusion on the individual's' "reasonable expectatxon of privacy" (28).
It has been said that two elements are requnred to. eqtahhsh a reasonable
expectation of privacy:. the lndlwdunl must have a: sub]ectwe expectatlon'

N

that « thmg or activity wnll be kept pnvate. and society muc.t objectwelv, :
recog‘m'e the reasonableness of that etpectatlon (29) SR
A In Schmerber V. (‘ahforma, (30) the U.S. Supreme (‘ourt concluded that.
'oompolleu teetmg of blood for. BA(" followmg the drwer ] arre<t but not

authomzed by a search wnrrant—-was governed by the Fourth- Amendment-

and therefore WAaSs requxred to be romonable State cour(s hnvc e*(tondod- -
the remomng of. Schmerber to- evndentx&l breath testmgr as well (31) " K S
Thus, the use. of an active’ quantltatw\. ‘device after a driver's. arrest for R PR

_ DWl. is a search. S T R oo e L
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 Using ‘the same reasoning that apbli_es to postarrest tests, -the use of a

‘sereening device is also a search,since it intrudes into a driver's
reasonab)e expectation of privacy' (32). Sereening tests, . like quantltatwe

v.tests, requ:re the sub]ect's active cooperatlon and the provision “of deepv_

lung- alr._ Thus, all active tests are searches.
In addmon, the entire: testmg encounter is, for- reasons set out below,

likely to be charactemzed as a "seizure." Thns charactenzatron is ‘erucial
with- respect to the: ]ustlfxcatlon needed to conduct a prearrest test As
,noted prev:ously, the technologv of breath testing requxres that a subject~_,

be detained for- from fifteen to thirty minutes to ensure that ‘he consumes Lo

'no food or beverage that would contammate the test results. Such a - |

detentron of ‘a-driver is a "seizure" and mrght be consxdered by some

courts tc be a de facto "arrest," whether or not the offxcer who detained =

- him intended to do so and. whether or not he carried out,_the procedural

formalities assocnated with an arrest (33).

In contrast to the active devxces, it is unllkelv that the use-of the

passive NCBT would be consxdered a "search." Owing to its passive

nature, -the NCBT might be characierized as “an. exiension of the officer's

‘nose" and therefore similar to the use of binoculars and flashlights (34),

or even to dogs trained to detect marijuana- and other illicit drugs (35),
“all of which previously have been charact_erized by courts as'nonsearcwhes_.

However, the NCBT (as conceptualized)"Will be capable of diseriminating’ -
- between ethanol and such other substances as paint or'perfume, the odors’
- of which are sometimes confused by police officers with that of . etha‘nol

(36). Therefore an argument could be raised that since NCBT

' replaces—and does not merelv enhance—-an officer's. sense of smell (37) ,

‘ 'the use of ‘the NCBT devuce 1s a search., In addmon, it xs possrble that :

”owmg to the. NCB'I"s alechol _specificity, . some courts mxre;ht characterwe_
NCBT ‘use as-a "test " whlch would place 1t under the restrictlons of

' tmphed—consent leglslatnon ThlS is dnscusseo further below. :

It is’ possable but not hkely that an analogy would be drawn betweeng
: the NCBT and axrport preboardmg ‘screening, whlch a: number of  courts
have. charactermed as 8 "search" -(38). Even if courts consxdermg the
. NCBT were to follow ‘the airport search analogy, however, they hkely.
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: would character:ze the NCBT as a "requlatorv search " thch hkely would'
be reasonable with respect to any drnver who was already lawfullv stopped T ,

bv a. polxce offlcer (39) ' S _' o T T o _ ,
' Thus, the. use of the actxve devxces llkelv wnll be charncterxzed by‘ ' C o

' courts as searches, and tests using those devxces wnll be governed bvl__"'
Fourth Amendment reasonableness requnrements. On the other hand the

o use of an NCBT probablv would not be characternzed as a.’ search but -
- more llkely as a. plam-v:ew observatxon to whxch the Fourth Amendment - E

does not apply. T -

Justnfrcatlon Requnred to Use Actwe and Passwe Devnces The level o

Ll . L “of cause requnred to ]ustnfv the use of an dctive or pass:ve dev:ce'_
S depends first of all on ‘whether “the “use -of that ‘countermeasure is a:
T isearchr or "senzure" brmg’mg the Fourth Amendment into play. - As stated ' . o t'»-‘\_: 5
hearher, thewuse o' an: actlve devtce would be so elassmed whxle the use LT B
- of the N(‘BT hkelv would not bp -

Whether or not courts characterlze NCBT- use as a “search " lt 1s‘:

hkely that nexther an arrest nor nrobeb!e cause to ar.cs. Vvuuld be
requnred to use’ the devnce._ As mentloned before, all that would be
necessary is & vahd initial stop, ard that stop would- justify an offncers
use of the NCBT to determine whether the dnver had consumed alcohol )

v e e sad e

A related questlon xs present ed with respect to whether a posmve'
NCBT reading (i.e., that the driver's breath contains. alcohol) wou!d justlfv ' ‘ '
‘a. further test Under current law it appears -that the NCBT rendmg, by S : Sy
ltself would not supply sufflclent cause to: edmmxster a further test. A L [
Consumptlon of alcohol (which is “all, the NCBT indicates) . lS not by |tself"v . i

- a traffice offense Therefore, for reasons to be cxplmned bolow other 7
evndence of possrble m'paxrrnent must nccompanv the- posntnvo N(‘BT‘ : c "'T"i
-results to Justnfy admlmsxermg further tests N‘ormallv such ev;dence - RN
would be discovered’ by a- po!ice offlcer ln the course of his routme

mvest:getxon after stoppmg a drlver. , : : . ..
As stated’ alreadv, state "ourts have aoplned the Schmerber declsmn to.
breath testmg and cheractenzed it as a "search " Those state decnstonsv

properly epply Schmerber to ev»dentxal breath testmz, for it requnres that; co

1







the tested subject cooperate ‘and’ s'up‘piy a sampie of rteep lung nir, not |
normally e‘xpelled breath. That being the case, such testing is required
by the ‘Fourth Amendment to be reasonable._ (‘ourts have developed an
extenswe body of Iaw applymg the reasonableness requxrement to searchesf
and also to selzures of the person. The general reqmrement land down bv:‘

courts is that for a search to be valid it must ‘be- ]ustlﬁed by a warrant

"-1ssued by a t:eutral 3udxc1al officer, and be based on probable cause'

: (Ruschmann et al. 1979, pp. 140-150).

Courts have recogmzed that there exxst sntuatxons m whxch it would be

\mpractncal for polxce officers to obtam a warrant' in the txme requ;red

to securé a warrant, evxdence of crnme could dxsappear, be destroved or.

‘be moved out of -the offlcers jurnsdlctxon. ‘In these cases the Supreme; K
Court has recogmzed exceptlons to the warrant requirement. One such'“
exceptlon involves the search incident’ to arrest.  In the -ease of Chxmel-. '

v, California (40) the Supreme Court held that a police. officer may,
' followmg the lawful arrest of a suspect search the suspeét's person and
-the . area- wnthm his xmmedxate .control for weapons that could be used
avmnst the ofzvcer end for evidence: that othe rmsc'would be desiroyed.

Note that Chxmel creates an exceptxon ‘to the warrant requxrement ‘but

. not to the probable-cause requirement, since the lawful arrest requl.ed

probable cause in the first place. . In 1973 the Supreme Court held that

. an arrest need not be a formal one in every case where an incident
_search is conducted. In that dec:snon, Cupp. v. .Murphv (4D), the Court ’

held that an of {ficer may conduct a limited seurch of .the suspect's bodv

for evxdence that lS "hxgHv evam,scent" (lxkelv to dlsappear or be‘ .
: destroved within a. short period of tlme) thhout makmg a formal arrest,.’

Aprowded he has probable cause to arrest the suspect

' Although courts have made e‘cceptlons to both the warrant and formal'
.arrest requnrements, the U.S. Supreme Court has not relaxed the‘-
requlrement of prcbable cause for .a search for ev.dence of crlme
Although "probable cause" is a term that cannot be defxned preclselv, thel :

followmg defmmon has been used by the Supreme Court° )

‘ln dealmg with probable cause, however, as the very neme
implies, wa deal with probabilitias, These are not technical;
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. xndlcates ~that certaxr ldentlflcatlon procedures (here,

thev are the factual and practlcal consnderatnons of evervdav
life on which reasonable and prudent men, Aot legal

technicians, act. The standard of proof is accordingly
norrelatwe to what must be proved .

The substznces of all the defmmons of - probable cause 'is a
reasonable ground. for belief of guilt.'  And this ' means less
than evndence which would Justlfv condemnation' or
conviction ., , , At any rate, it has come to. mean more
than bare suspicion: Probable cause exists where .'the t‘aots
and circumstances within their {the officers’] knowledge. and
.of which they had reasehable" trustworthy -information [are]
~sufficient in ‘themselves to warrant & man of reasonable

caution .in the belief that' an offense has ‘been.’ or is bemﬂr
commltted (Cxtatlons ormtted) (42)

Probable cause need not he the "oroof bevond a reasonable doubt" needed

to convxct the suspect of a crime, and a probable -cause determination

may be based on evidence that would not Le admntsnble in court {for
‘ example, hearsay).

officer's mere hunch or guess (43). In some Junsdxctxom

) ‘cause to arrest or search (44)

B4 ..‘{.'f..:;' )

Te- b‘*’.e&sc.,nuble, any evxdentnary search ‘mus t be eupported bv

probable cause, However, the Su"reme Court has recognized certam

classes of encounters that are governed by ‘the "ourth Amendment vet .do
not fall under its probable—cause reqm-rernents One such cla;s coniists of
regulatory searches, such as health and - buxldmg-—code inspections (45)

These may - ‘be ecnducted with less probable cause than that required to .

- search for evxdence- this is because they are not "

personal® in nqture,
they

are not aimed at dlscove"mg erdence of c"xme and there are not

less’ intrusive means that would effectively abate condmons likely to '

produce such hazards as hres or disease (46).

A second class of encounters Lonsxsts of mvestngatory detentxons.

Language in a- 1369 Supreme Court decxsxon, Davis v. 'mssnssu)m (47)

fingerpri ntmp:)

vaceompanxed by brlef detentlons might be constltutmnal even when: hased

_on less than probable cause, provided "narrowlv circumscribed procedures” .

- are followed, However, Dav1° referred specnflcally to fmgerprm'mg, an
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_zdentmcatlon procedure as opposed to endence-gathenng procedures

.- The_ third group of- encounters the (‘ourt found ]ustmahle on less than: . -
-probable cause consnsts of- what are commonlv referred to as:
"stop—and—fnsk" encounters. In 1968 the Court decxded “Terry:. V. Ohio (48)

"together thh beron v. New York and Peters v. New- Yo*k (49)."

'I‘errv, a police oft'ncer observed three men who appeared to be "casmg !

' store for a robberv He approached the three ‘suspects and asked them to _,

‘fxdentlf\ themselves- when they rephed with only 8 mumble he spun one of

_‘them (Terry) around patted down his outer clothxng ("frxsked" "him) for R
. 'weapons, and dnseovered a. plstol. In Terrys ensumg prosecutton for"'r‘*”“
*unlawfully carrvmg E:) t'lrearm, Terrv chanenged ‘the - constltlonahty of the. '
" _.frxsl-f argumg that smce the ofhcer lacked probable cause requnred for a .
search he could not have fr- “ed him. .~ The U.S. Supreme Court”' '
V'Adxsaqreed While the’ Court charactenzed the frnsk as a’ “selzure

‘_‘governed b the Fourth Amendment,. the Court: held. that it was notb,_‘,'_ N

governed bv the same warrant probable cause standard that apphes to

ev:dent:ar:, searches. Rather, whether the. frisk was "reasormble" undert-

the Fourth A ne ..rne:". was s *: mcasu:cd unde: the. "balaneing es"'
. 'that the court had develooed a year ‘earlier in its admlmstratwe search
- dec:snons (‘30) The ’I‘errv court . found the competmg interests to be the

officer's mterest in prctectmp; htmself from armed attack on one hand,

‘and the suspect's mterest in avoxdmg mtruslons on hns personal securlty on

the other, Balancmg those mterests, the Court aeld that an ot‘fxcers

i -'fnsk for weapons would be’ constntutnonally permlssmle provnded (a) the“‘ :

A ~of"1cer has . the eqmvalent of: a "reasonable suspxcxon" that crnmmal'_
_actwrtv is at'oot and that the: suspect may be armed (5!) and (b), that_" L
sthe frisk 1s llmxted solely to thé offxcers protectnon, that |s to r‘nscoverv.‘_'
A'weapons that could be used against hxm (52). The Supreme Court ‘not’
“only poirnted out in the Terry ‘opinion that the self-protectwe msk was -

'»nct to be confused wnth the Ch:mex tjpe search incident to arrest but:_

also stated in the beron case, decxded the same day as Terrv, that anv';
search for evidence - under the gutse of self protectxon exceeds the scope'

of ! errzs constltutxonal authornzatlon for the frisk (53)..

Both federal and state courts mamtam the sharp dtstmctlon betweenf'.j o
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self-protective frisks and more general searches for evidence-gathering.
One recent case, which arose in..tvhe‘»Specific -context of a traffic-vioiation

stop,' is illustrati've. .In that ‘case, People v, Pritchett (‘34) tﬁe Appellate

Court of - Hlinois was faced ‘with the followmg fact sxtuatxon- ~Following a
valid initial stop for a trafﬁc v'olatxon the arrestmg offxcer validly asked
- the driver to leave his. vehicle (55). Suspecting that the.dnver was
-aﬂrnied, the officer frisked him and, in the co.urse of the fr_?isk‘r.emeved an
_envelope. ‘To de’termine- whether the envelobe contained a wesapon, thév
offic_e( opered it and dxscovered a "tobacco llke substance,” but no
v Wea'pon. Nevertheless, the offlcer oontmued to examine the substanc..
and he determmed it was maruuana whereupon he arrested h|m for
unlawful” possessnon of the substance The court reversed the driver's .

‘manjuana convxctlon concludmg that once the officer determined the

" _driver was not armed he could not search further without exceedmg the

lawful scope of a _e_g'_x frisk, . ' ' _

In sum, the - Supreme (‘ourt has recognized' that there are seiz' <s that "

V do not reach the level of an ev1dentxary search and that are ]us‘mable on

a standard of less than probable cause. Nonevndentmry seizures

upmlrenuv are nermlttefz on the basis of a "w"er‘ab‘e su'p xon,"' which
in Terry was defined as: .

. . ..specific and articulate facts. whlch' taken together with

‘rational mferences from those facts, reasonably warrant (the)
intrusion." (56) ... .

However, chemical tests of a driver's breath or blood are evAi'dentiary
' searches that remain subject to the probable-cause st'andard: - The first
"Supreme Court case aoplymg the . Foarth Awendment to slechol testmg '
" ‘Was Schmerber v. California (57_). In that case a driver (Schmerber)
involved in a traffic crash was brought to a hospital for ‘reatment.of. h_xs )

injuries. A police officer, who was prese’nt' at the scer"'ot"v‘-**he f‘rash' and s

at the hospital, noticed the véer of alcohol on Schmerbers brpath

-(together with other signs of alcohol mtox1catlon) and arrested hxm for ' .-

DWI. Following the arrest, the officer d‘nrected a- ph_vsxcnan at t_he_-'
hospital to take a sample of Schmerber's blood." Schmerber, '_w-ho; on the’







- -basis. of the test resul't_s was later conv:cted of DWl appealed" his"
‘c’on'vi'ction claiming a nU'nber ot‘ constitutlonal vioiatlons, one of which -

was that the removal of hlS blood was an unreasonable search The ohlef

‘Fourtn Amendment 1ssue was whether the ofﬁcer was entltled to conductv‘
A warrantless search mc.dent to the DWI arrest (whlch was based on-
,probable cause but not a warrant) " The Court held that the search was_'f‘

v‘constxtutlonal- it was incident to arrest- the arrestlng ot‘fxcer reasonably

v beheved that any delav m testmg would result in the" loss of evxdence, :

_‘.and the . testmg procedure was performed ina: reasonable manner.

__ When Schmerber was decxded Callfornla dld not have an.

_1mplled consent statute. JA later Cahforma decxsxon (58) whlch dealt with

B whether forczble testmg for alcohol was- permltted unoer the state 5.
“v‘-"-'xmphed -consent law, noted thet 1mp11ed consent’s purpose was- to.
V'_substuute dmvers lxcense suspension - for: physncal force as ‘a means- of:
_compelhn drivers to submit. That being the - case, a conscious drxver,
.who refuses to submxt cannot be compelled tor do s0, desplte havme; gwen'
"1mphed consent " Thus, 1mphed consent legxslatlon gwes the drlver a.

*’stn'"tory rxght to accept uceme suspensxon xn ueu of submnttmg to the'_ '

.. test (59) _ _ .
' Imphed consent leglslatlon has been upneld as constxtutnonal bv all
*state courts that have consndered the xssue (60) ‘Wost of: these statutes

requxre the drnvers formal arrest as a condxtlon to testmg and specnfv‘-

that a pohce oft'xcer have "reasonable grou'\ds to beheve" that a drxver is

mtoxncted before requ:rmg the drxver to. choose between submlttmg or
suffermg a hcense suspensnon (61) Recentlv, a number .of ¢ases have v

arlsen that deal with whether the driver's arrest for DWI must be a

" '»"_t‘ormal one,‘specn'lcallv, whether an cfficer must formally arrest. an -

’ .unconscxous driver before draw:ng a sample. \!anv recent decxsnons,
relymg on. Schmerber and - Cupp, have held that o long as the arrestmg

- .offncer has probable cause to arrest he mav drrect that a test be

'taken—-whether or not the formalities of arrest have taken place’ (62)

Note that none of 'nese cases followmg EB relaxed the probable—cause»i R
.'requ1rement govermng active testmg for alcohol; they merely hold that a-

' formal arrest is not a. constxtuhonal prerequxsxte to such tes'mg. L
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As stated before, some twere states and the Dlstrxct of Columbm
‘ have amended their 1mphed—consent statutes to provnde for some form of

»prearrest testing. It has been advocated by the Ad]udxcatlon Branch of

" NHTSA's Offnce of Driver and Pedestrmn P"ograms (U.S. Department of

7 'l‘ransportatlon 1979) ‘and by others (e.g., Hrlcko 1969) that. prearrest
testing would be constitutional when the testmg officer "has "reasonable,
suspicion"--as opposed" to "probable cause“ or "reasonable grounds to
believe"—that. the driver was. mtoxxcated So far, no appellate court and
'only one trxal court- has decided whether prearrest testing constlfutlonallv
could be requxred on less than probable cause. In that case, eopl v.
Graser’(63), a town_court in New York held that the state's
- prearrest—teSting statute was not- unconstitutional on its face, and that "m;
: appropria’te 'ciréumstanCes and in an apprbpriate manner" (Which-the court
stated do not mclude the mere happening of an accident or a nonmoving
‘ vxolatlon) an offxcer may request that a driver take the test on the basis E
of a "reasonable suspxcxon“ that the drwer is intoxicated., The Graser
court analogxzed the relationship between the prehmma.v screening test
and an evidential chemical test to that bcthecn. Terrv tvpe frisk and a v
full-fledged body search. That analogy,. it should be noted, is directly
supported by no U.S.'Supreme Court guthority; ratber,' it is a substanti,i.'e ‘
extension of the Supreme Court's h‘oldings in Terry and Sibron.. -
The only reported appellate case dealing dxrectly with prearrest breath
testing (PB’I’) leglslatlon 'is State Department of Public Safetv v, Gravum
(64).- In Grovum the Minnesota Supreme Court dealt with -the meaning- of
~"'arrest" under the state's 1mp1\ed consent and PB'I‘ statutes. It did not
'deal with the level. of _probable cause reqmred to justify the prearrest '

‘test: the Minnesota court carefullv noted that in each of the cases
- before it the testing officers had probable cause to’ believe the dnvers'
were intoxicated. Furthermore, the implied-consent statute imposed no
- penalties on drwers who refused only the: screening test, and it requxred'
. probable cause plus any of four clrcumstances (formal arrest for DWI;

mvolvement in a ‘traffic crash; refusal of the PBT; or a PBT _reading of
0.10% and above) before an mplxed—consent test could be administered on

pam'ot‘ license suspenslon. The_refor_e, Grovum canrnot be .read as &n
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.endorsement of NHTSA's assertion that prearrest breath tests based on
"reasonable suspicion™ are constituticnal. At present the constitutionality

. of prearrest breath tests on the basis of: less than probable cause aWaits '

fin‘gf:rééol’utidn by the. appell&te courts. M,eenwhile;_. current

search-and-seizure deéiéion’s point to the conclusion that courts would
. reﬁui're 'probable cause . (reasonab‘le g‘r-c»unds) to believe that a driver is .-

mtomcated before a driver is required to submxt to & test requlrmg

: actwe cooperatxon and the Dl‘OVlSlOI’\ of a sample of deep lung air.. Unlike
the NCBT whlch examines normally ' expelled air for. alcohol. content the -
_prearrest screemng ‘test requires eooperation plus deep Iung air.
Therefore, under .current law probable ceuse must exist before the test is
vrequested o ' ) o '
A Ln aleohol—xmpalrment cases, - what constltutes "Drobable cause" to .
arrest for DWI depends on whether the states DWI statute- is

presumptwe" or "per se," In the maJoruy of states a BAC of 0.10% w/v.
‘raises a presumption {actually a nonbinding inference [65]) that the driver
is intoxicated. However, to prove the driver's. guilt of DWI -under a
- "prest‘xmpti?e",;statute'it' is neéeésa’ry to .prove that his driving actually .-

had been-impaired by aleohol (66). In the remaining states driving with a

- BAC of 0.10% w/v or above is an offense ‘by itself.
-Thercfore, probable cause in a "presumption” 'state, has two_ elements:
- first, reézsdﬁable be'li,e'f that the sus'p‘ectk a'bilitv to driver safelv ié
_impaired; and second reasonable belief that alcohol is present at
h .“-impamng levels ir hlS body. In a "per se" ‘state, probable cause has onlyhnv

one e‘ement- reasonabie behef that aleochol lS present at xmpanrmg levels.

Evidence of driving 1mpaxrment inéludes, for’ example, unusuany high or
low speeds, "weavmg" from side- to side, A"rapxd" starts at mtersectlonq '
) “overly cautlous driving, and overcorrectnon of driving errors. Evidence of

the presence of alcohol at, lmnqmng levels. inciudes,- for example,. ihé odor '

of alcohol in the breath, watery or bloodshot eyes slurred speech lack of

.coordxnatxonr swaymg, and the preeence of open beverage contamers in
the vehlcle. Consndermg the nature of -this nvndence, and that probable )

cause typncallv is interpreted as a "more likely than not" standard (67), in _ -
' "general a rather.mxmmal amouqt-of evidence is actually n_eeded t,o'
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.Aestabllsh probable cause of DWI. (For a more preeme deﬁmtlon of "
'probahln ‘cause to arrest for- DWI we refer the reader to cases decxded m:' C
the. varxous state - courts) Beceuse probable cause to ervest ior WI and '
test’ for BAC requxres a minimal. amount of evidence, NFE TSA s aqsertlon.-‘
'that r:ereemng ’ests are ]ustlfxable bv onlv a "reasoneble su=p1c1on" could.-
result m some - courts equating what thev currentlv consxder "probablef:—‘

v..-cause" W1th "reasonable susplclon," and creatmg a. new—-and more:

‘ strmgent—standard of. probable cause. This anomalous result could in fact

‘*'retard the police in makmg drml\ms1r drxvmg arrects and could result in A'

fewer DWl prosecut\ons. : . .
. On the ‘basis of ex1st1ng search and sexzure decxsrons of the Supreme
~.Court, we conclude that any. tests for alcohol that requ1re the sub]ects

actlve cooperatlon and a. specxmen of deep lung air, resultmg‘ in thel T

- drxver's detention for fxfteen mmutes or- more, must be based on- a- level,

- of evifence equal to that of probable cause to arrest for an
: :_aleohol—rmpaxred drlvmg offense. It is not possnble to define "probable

' cause" precxselv, but case law estabhshes ‘that” only a mlmmal -amount .of

evid m.e is .e\,u.red AR hw,,h the equx'.ialent ot‘ prcbabl; cause *o °"rest

gthe drlver for DWI is requxred a formal DWI arrest hkelv would not be.‘
' "The probable cause- requxrement applles to.any. form of testing--whether it

cis characterxzed as "screemng," "prearrest " "quantltatnve,'! or

"postarrest"—-—that is an evxdentlal search. Probable cause 1s not requxred

in ‘cases when a sub]ect g‘wen ‘actual consent to the t"at and waives the‘

'M_nght ‘to ob]ect to 1t nor is probable cause requnred before - usmg the

NCBT, for it measures the drrvers expelled breath, that lS, the. same’

' ’breath that would encounter the offlcers noqe, rather than ‘deep, lung air.

' In sum, the Fourth Amendment requrres elther arrest -or probable cause  °

4:to arrest before a compulsory test usmg an active. device, may be
'admlmstered to a drlver "The. arrest. is not reourred by the Constltutlon

"to be a formal one, SO 1ong as it 1s based on probable cause. On the

. other hand the 'Fourth Amendment does not constram the use of the
passive NCBT,. whxch 1s not a seareh‘ thus, the. onlv constxtutxonal
restnctnon on ‘NCBT. use 1s a valxd mmal stop putting an. ofﬁcer m lawful-

oqmon to use the devnce
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~-Statutory Prov:sions Govermng the Clrcumstances Under Whieh Devices.

Ma y Be . Used Everv state has enacted some form of ‘an 1le|ed consent

'statute that sets -out the condltxons ‘under whxch a police. offxcer can.

compel the chemlcal testing ot‘ a drwer. These statutes are mtended ] ‘

regulate actxve, quantntatwe alcohol testmg " As stated prevxously, ‘these

statutes must be consnstent with prowsnons ot' the U, S .and- state A
‘constitutions. Thus, thev can afford drivers addxtxonal protectnonS'-

regarding forced chemxcal testmg, but they cannot cut baek any’

constitutional- rights that the drwer has. »

The Uniform Vehlcle Code (UVC) version. of the 1mplxed consent

statute euthorizes eompened testmg when an officer has "reasonable

grounds to believe" (the equxvalent -of probable cause) that the driver had i

committed a DWI offense (68). However, the UVC authonzes license

suspensions for refusal to submit only when a drxver, piaced: under » B

arrest, is warned of the consequences of his refusal and chooses not" to . » Sl
submit to a chemleal test (69). Most statés follow the Uvce provnsxons o I
and thus require 2 formal arrest prior to compeiled chemical testing of'
drivers (70). However, 'as discussed . earlier, the Schmerber -and Q_BR
cases aoparently establish that the Fourth Amendment does not requxre a
~formal arrest as a prerequxslte to testing.. That bemg the case, most -
xmphed-—consent statutes actually \mpose ‘greater legal constraints on
aleohol testing than does the U.S. Constitution. , .

It follows that in states with UVC-type provxsxons, no penalties can be
f»imposed under existing law on a dnver who refuses to submit to a
prearrest test. - Specific legxslat\on--such es that passed in some twelve -
states——would be " necessarv to authorize prearrest screening ‘tests. .. _

On the other hand, it is. ‘much less likely that implied-consent

. legislation would govern the use of passive NCBT devices, which do not 3
' ‘provxde a quantxtatxve indication of a driver's BAC and whxch do not‘
're( uire the drwers partlmpatxon. However, since-the NCBT is mtended
“to be "alcohol-speclfxc," that is, capable of dxstmgmshmg ethanol from
other volatile substances, some courts mnght eharactenze the NCBT as a

_test, whxch would Dlace its use under the restrlctlons of the







implied-consent law. If the NCBT were held to be a test, then ..

-implied—con sent lemslatron would  all but precludc its use. This is so for

'two ueasons _First of all, because most lmphed~consent statutes requxre a

pohce ofﬁcer to warn a dr ver - concermng the test and” its consequenccs
prior to testing (71), surreptitious use of the NCBT would be prohnblted'-_'
Second most xmphed—consent statutes requu'e a formal arrest and e l such

statutes require at l=ast reasonable grounds to belleve that a DWI -

v101atlon had occurred Under those’ cnrcumstances an ofﬁcer would

~almost certamly choose to arrest the drwer and admmlster a quantitative
'ev1dent1al test instead’ of the nonewdentxal nonquantrtatwc ‘NCBT.

Imphed consent statutes m many states offer drivers opuons that are .

not guaranteed them by the . U . or state. constltutlons. The statutorv,

optxon most relevant to roadsxde quantltatlve testmg is the provision -

permxttmg a drxver to choose amonb several kinds of tests—such ‘as blood,
" breath,. urxne, or sallva._ Although the Uniform Vemcle Code ‘offers the
-drxver no such choice of tests (72) a number of states guarantee such -an

optlon (73) This being the case, 2 driver concelvably could choose a test;.

- that would preclude admnmstrat-oq of ‘a- breath test However, because a

breath test is the least intrusive and mconvement testing method, and -
also because roadside testing could spare the dr;ver the mconvemence of

’ bemg transported to the stat.onhouse, it is hkely that most drivers would.

’ choose ‘a. breath test

In addmon, ‘most states offer a driver the nght to obtain addmonal

- tests, performed at i'xs own expense ‘by a qualnf:ed person of Hhis own.

choosing (‘Vloulden and Voas 1975, p. 5) (74) - Although exercise of this -

' optlon would not constram roadsnde testing, it could consume an officer' s
tlme while the drwer is transported exther to an approprlate testm;r

facility or- to ‘the stationhouse to await testing. Such a result could strm -

: Vthe roadsnde testing approach of one of its beneflts, namely savmq pohce ‘
rofflcers' time. It would not, however, preclude roadsnde testmg. '

_ Another provnsnon that could constram the use’ of. roadside quantrtatwe ’
tests is the dn"ers llmxted rlght, in some states, to consult wnth an

“attorney to decxde whether to submit to testmg’. A tested drlver has no

orstltutlonal r:ght to consult with counsel a drxver who submits ,to
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.chemicel testing is’ not "giAvi'ng't'estin‘FOnv" and'therefore'he 'enjoVs no "

right ‘to have counsel oresent (75); nor is testing’ considered a: "Cl‘lﬂCBl"' o

' ._»stage"fof a crxrmnal proceedmg at- which the defendant is. entitled to have
-an attorney present (_76).. Despite thns, a number of state courts have'-"'

: donclodedthat because - ‘a driver in that state is granted a statutory '
"'optxon to retuse" (77) and also because a- t'requent consequence of
chermca! testtng is & DwWI convxctlon, potenttetly tnvolvmg loss of llcense;"
: and cont‘mement to jaii (78) there exists a "llmtted right to- consult w:th ;
,. counsel" thh respect to testmg (79). Several states, ‘through. thenr".
. l'nplxed-consent statutes, heve also granted orwers hmxted rights to.
consult with thexr attorney (80) however, the UVC currentlv does . not
;-recogmze such a rxght. Dnvers' nghts to counsel- are lumt'*d in two'-‘-
-'_%:-:respects- the driver .is not necessarlly entltled to havc his attorneyv'- -f-
present; and~the rxght is contmqent on its not’ "unreasonahly delav:ng v
' admlmstratlon of the test. The exxstence ‘of statutorv rights to counsel’:_
would not. tmpose a great eonstramt on rondsxde testmg, although a dnver'.

v '“_'faced with a roadside test could reouert aeeess to a teleohonc, thzs '

: 'request would at most delay the test for only a short time

. In suney, the roadsxde quenttt&tnve testmg approach might be const ravined

_ 4by statutcey provnsmns permittlng drlvers to demend addxtxoi.al or
"alternatwe tests, or to consult w:th counsel. None of those orovxsions
prohxbxt the use of these dcvnces~ however, they ‘eould in a limxted '
- number of cases delay or even preclude ‘the use of portable, roadside .

‘ breath—testmz devxces. This is not viewed as a significant constraint.

o Summary. Use of - ac.l"e and passxve alcohol breath testmg de\nces

- involve xntrusaons on dri vers' prwacv. Because the three. "active™
devnces--the quantxtatwe testers, the screemng testers, and the remote
.+ collection’ dev:ces—-mtrude on consntutxonally protccted prnvaey interests
4the1r use is governed bv the Fourth Amendment prohlbluon of
.unreasonable searches and sewures. Current case law interprets the' »
AFourth Amendment to requnre, as a condttxon of compelled chemtcal
‘”_‘testmg using actlve devnces, elther that the offlcer arrest the’ drlver for :
*DWI or that he have the equwalent of probable ceuse to arrest. for that"""
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offense.. A formal arrest is not required. -On the other hand, use of the
-passive NCBT likely wi:ll not be treated as -a search; however, even if it
were %o c’haracterized, it is 'unl'i'kely*t'hat either a formal fer.re_st or:

'orobable cause would be requlred prior to its use.’

Implied-consent. statutes, wmch govern alcohol testmg in every- state,

- frequently require a police offxcer to make a formal DWI. arrest before he
.'may test a driver' ‘in those states, such statutes presently preclude ‘the °
compelled prearrest use of an actwe testmg device. In a- number of
'other _states, xmplled-consent lemslatlon has - been supplemented by spec1f|c E

prov:s;ons euthonzmg' prearrest testmg. Although some stetutes

apparentlv authorize testing w1thout probable ceuse and m a wide varlety~
’ ol‘ clrcumstanees—-such as involvement in a. trafflc erash or commission. of
“any movmg v:olatnn—-these prov:.,nons appear would, under exxstmg case -
"law, probably vxolete the Fourth Amendment ‘and are not llkelv to'
R w:thstand vxa‘orous legal: challenge.z ' L

Whlle it is unlikely that the NCBT would be consxdered a "test"

‘governed by lmpl:ed—consent legxslat:on some courts——owmg to the alcohol
~soecnncltv of the Nf‘B'I‘-—mxght cons:der its use to be a test In those

states, its use’ would be precluded

Pessxve testlrp: nke~ly would be permtssnble followmo' any lawful.,
.poll_ce-dnver_,encounter, active testing in the absence of - prol_)able cause

likely would be unconstitutional; ‘and all active testing is governed by

requirements—which may include choice of tests and consultation with

counsel--imposed by implied- consent leglslatxon. 4 Both constitutional and

.'statutory condmons must be. observed otherwnse evndence obtamed from

.-alcohol -testing’ devxces cannot be used in a subsequent DW[ prosecutlon. '

2.3 Leval Consnderatlons Affectmg the Use of 'l‘est Results as vadence

of DWI .
' Even in cases when the use of an actxve or passive devnce 1s"
constntutxonal ‘that use ncnetheless mav be constramcd by: Statutorv and B

common-law (court -imposed) requirements" govermng the ‘use “of chemical

' results in DWE prosecutxonr - This section dn_scusses- how the_due process
guarantee of a fair trial may Aaffect alcohol testing; statutory and
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admmlstratwe requu'ements settmg out testmg procedures, and the 1mpact Lo T
of laws. gene(ally governing the arrest and prosecutxon of suspected DWI A
' offenders Thxs section also discusses the potentlal ‘tort lxabllltv of polxce. ‘
authormes usmg these countermea«ures, and e\(ammes ‘highway safety |
leg‘xslatlon that does not concern cnemlcal testmg per se, but which - '
expreqses public pollcles that mav generate constraxnts to. testlng..
procedure< s _ : E : -

Due Process of Law: The Guarantee of a F‘alr Trlal "l‘he'

quantltatxve test 1s 1ntended to gather from a dnver evmence ‘to be ~
: mtroduced at trial. Any use of that evidence is therefore subject to the _
fair trxal guarantees of the Slxth Amendment to the U S.. Constntutlon'-
- (81). Cases applying that’ constltutlonal provxsxon have concluded that due: )
process is violated when the prosecution 1ntent10nally des-troys matenal
evidence. that would tend: to acquxt the defendant at trial (82) " That. -
‘reasomng was apphed to *DWY tnals by the California Supreme Court in ) e
People v. Hiteh {83).. .The Hiteh court found that test results are" V :
‘materiai ‘evidence of guilt of DWI, and that ‘there exists a seientifically | e

valid method by which breath sampies c_ould be reexam;ned for BAC by

: _ -the defendant's experts; on that basis it concluded'that th\'e "prosecution'sﬁ

. | lntenttonal destruction--whether done in good faith or bad—of ampoules

‘ » contanmng breath samples violated due process (84) Courts in. a \small _'M_'_._,:,,, _

rnumber of other states’ so far have followed thch (85); however, _rnos‘{‘ S
~courts have decllned to do s0, one major reason being that there ‘is o " A
dispute "zthm the qcxe'\txflc comrnumty over whether there in fact exnsts
] scxentmcally valxd means of retestmg ampoules (Reeder 1977, pp. 3-1; ‘
National’ Safety Counc11 undated) (86). - ' »

K

Scientifie —Véliditv’ Police 'agenc’ies have for many yearé used 'chemicalv

alcohol - testing- devices to mesasure drxvers' BAC and the SCantlflC' :
valldltv of a number: of such. devxces has long been recogmzed by courts'

- (87). However, before evidence. gathered from' a scientific device can be ‘
o . admitted at a DWI trlal it must be shown to be relxable. ‘These ..
requxrements, which applv to all evxdence produced by technologncal :
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v.",de\nces, are’ as follows-- the devnce must be shown to l-ave hcen m'
_proper. workmz order' the operatol must. be properlv trained and- quallfled-'< N
- and proper operatmg procedures must have been followed (Erwin 19786, pPp.- i
14-01—28-44; Cleary 1972, pp. 517-27, 763-66) (88). It is assumed thatl.ﬁ-"" o

'-ucttve breath testing devnces wxll have been recogmzed by courts as
_ sclentlt‘lcally vahd However, it should be noted that the roadsnde test

' and collectlon approach 1nvclves the transportatmn of testmg equipment; ;
' ’:__consequentlu this exposure mn;zht cause it'to malfunetxon more frequentlv.,'_

=:than nonportable testmg devices. In addmon, the testmg of suspeets

' llkely wxll be carrxed ‘out by oollce offxcers themselves rather t‘lan bv_
' '-i_medlca] personnel These condltions ol’ roadslde use may increase the
. llkehhood ot‘ lnaccurate results at’ trlal ' Such a result would not preclude_'__
'-the use of the roadside approach but it is lxkely -to mcrease the practlcal. R
;-dxt't‘lcultxes of. provmg the Valldlt\' ot’ the dences and the procedures as, '

:'thev are plaé"ed in’ use.

- -Statutoryvand”Adm'i,n'istrativ‘e ‘Regulations 'Governing Alcohol Testing. )

'Imnhed-consen _Ststutes‘nor V inpose a number nf_ccnmtm"r that

must be complned with. bv pollce oft'xcer these 'nclude, for examule, o
advnsmg the driver of hlS rlghts in conneetnon with testmg or wernirng of -
the consequences of’ rel'usal (89) Some states also requnre that these : .

,:xmplxed-consent advxsorles be glven in. wrltmg (90) In’ addltlon

lmplled-consent statutes normally authonze an admm:stratlve body, such -
©.as the state health department to preseribe testing methods and
procedures (91). Commonly, ‘when & polxce officer. fmls to observe

statutory procedures or when ‘officers (or o*her persons who conduet

" chemicat tests) fail to observe those procedures, it is possrble that the: -

test results would not ‘be admitted at the drwers DWI trial (92). .

Some rcgulatlons pertam to the accuracy and working condmon of the . - =
‘testmg devices or-to: the vahdxtv ot' test results. For example, devnces .
""must be ‘calibrated qt regular :ntervals (93) or test results ‘must agreel' ’
wnth one other within a grven tolerance (94)~' lf these prov:sxons are not""
_compll d wlth the results mlght not be admxtted at trial. Those who use.
the quantntatlve devxces must . observe these requxrements, however, E
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“This is not viewed as a significantv problem.

complving wnh them would not bc much different in the case of the

roadside testing than in the case of other alcohol testmg. Whlle these
dewces are deslgned to ve. transported in patrol - vehlcles, and while thelr ‘
exposure might cause them to malfunctxon more often ‘than nonportable'_
devnces, thev nonhtheless operate on the same prxncxples 8o exxstmg '

testmg equxp"nent
" However, one partlcular provxsnon that could constram roads:de

implementation is the requxrement that’ alcohol testmg be conducted by a

"qualified person.".' ‘The UVC permits only med:cally tramed personnel to -
,-admlmster blood tests, but does allow arrestmg pohce offxcers to conduct :
evidential breath tests (95); however, some. statutes--apparently in the_r'

interest of faxrness--specxt’xcally dnsquahfv the arrestmg officer from
administering any tests (96). Such statutes might requn-e the arrestmp’

othcer to summon another officer to the test sute~ “this practxce could:

detract from the time savings that the road51de ‘testing is desngned to
oroduce, Finally, wben ;evidence obtamed by the roadsxde test must be
introduced at trial, its "chain of custody" (thet is, its whereabouts from

the time of testing io ihe time of trial) must be established (Cleary 1872,
pp. 527-28), The keeping of logs by police officers or some similar
procedure therefore ‘would be required in the course of roadside testing.

Ed

Potentxal Tort anblhtv of Police Ofﬁcers. Because oné feature of

the suggested countermeasure approaches wnll be roadside rather than .
‘stationhouse testmg of suspected DWIs, . it is likely that an inzreased
number of alcohol impaired drivers would" be identified by the roadside .

tests. If as has been suggested, drivers ldentxfled -as DWIs are released

~into ‘the custody of a family member or a friend rather than detained at
- the. stauonhouse, it is possibla that some released DWIs might resume
driving. It hns ‘been suggested that a police agency could be held liable -
for rnny injuries caused by a released DWI, although current . case law
_indicates that such a possibility is remote (Little and- Cooper 1977).

These legal consxderahons especxally pertain to- officers' who test a driver
“at the roadside and as a result obtam quanutatwe demonstratlon of his
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intoxication (97). Although poss sible tort liability does not” at present pose
a strong constraint, it should be consndered by those who tmpleme,nt

.roadside testing programs. Principles of common sense and sound police

procedure --would dnscourage the . xmmedxate release of drwers whose_'-

abnhtxes are known to be xmp nred

. Evidential Use of ’Breath Test' Results.. stcusswn of breath testmg |
".technologv and. devices is often cont‘used bv the termmology used to-
descrtbe ‘the various dev1ces. - Dehberate use has been ‘made in- this
volume of the terms aetnve and passwe. Actlve devnces have been .
identified as sereemng devmes, quantltatwe devxces, and remote o

samplmg devxces. . ‘ _
~In doing so we have attempted to- follow‘the established . terminologv

" of the field, in partlcular, the Ianguage of the National Sat‘ety Council -

Commxttee on . Alcohol .and Drugs. ‘Other termlnnlop'y is in use. While
~ well-intentioned and appropriate for’ commumcatnon in a limited rontext

the termin»slogy tends to be confusxng in the more general context '

Specifically, we refer to the use of the phrase evidential tester to refer

" to quantitati've test devices. Portable quantxtatxve testers are often

referred to by HH"‘SA personnel as evidential roads:de testers

Quantntanve test devices are desngned specifically to measure BAC o
values wnth suffxcxent precuon to allow the 1ntroductxon of the test

» result at trial as evndence of intoxication. ‘The laws of most states
Drovxde that operating a vehlcle with a ‘BAC in excess of a specil‘ied
level (v- uallv 10% w/v) creates the presumption (sctually a nonbinding

inference) of DWIL. In "presumptton" states, addltlonal evndence is

requnred to show that the driver operated a motor vehicle and that the
ablllty_ to drive was lmpalred. -The reqmrem_ent to prove lmpaxred drwmg
varies from stata to state depending'on the precise language of the

-statute and its- mterpretatxons ‘by the courts of that state. A growing.. .

number of states. have passed laws that make it illegal per se to operate

» motor vehxcle thh Aa BAC in excess of a specxfled level (again, usually. .
10% . w/v) (98) In these per se states, proof of an megal BAC—but not

. proof of nmpanred driving—is required for conv1ctton.
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The lmtlal thrust of breath testmp: technologv was to produce breath

: testmg devnces ‘hat accurately measured BAC -to develop evxdence for use

-at trial as proof of mtoxlcatlon.: As- the technology evolved intevest .
developed ln dev:ces that could provxde a qualntatlve 1nd|catxon '*f".

) mtoxlcatlon that would serve as a guide to 'he offxcer in the fleld or to

"a dnver who mnght use such a device as a self tester. These devnccs:
were not mtended to meet quantltatlve test standards and were termed o

o bv some nonevudentlal devices.

From a desngn standpomt or from a orlmarv use standpomt 'such:

' ,termmology rrav ‘be accurate.- From a legal standpomt however, the “
"‘termlnologv is 1naccurate and creates confusxon. All facts and -
: .cxrcumstances assocnated with the mvestngatnon of ‘an oft‘ense can- -

. constxtute evidence. . Results from a screemng test could be admxtted as

§ ev;dence in a cwnl action for false arrest to estabhsh the vahdxty of an:."- -

offxcer s actxons. Screemng tests that are speclflc for alcohol “could be.j
.admxtted along ‘with the’ offmers testlmony of 1mpalred driving to prove a'_._ L
. DwWI offense- in those cases. where a drwer took a screenmq test but»

" refused 8 quantnatwe test. '

Thus, one should recogmze that all actwe tests produce evxdence.

Labeling some active tests "evndentxal"'and others "nonevidential" is.. .
_nmpreclse and can be mlsleadmg _.The same is true t’or the emerging
} passwe i1est techa nlogy.' The " passwe NCBT is not 1ntended to-
":quantntatlvely measure a drlver s BAC.. lt is mtended to collect
ewdence——specnt‘xcally to detect alcohol presence in the normallv e‘cpelled
' breath: of a.driver. This information may be the. evxdence that along -
'_-'w1th other relevant facts, constitutes the probable cause for the drwers.'

» - ADWI arrest _If no "urther tests are admmxstered ‘as well may be thef
: case when the drnver refuses to take quantltatwe tests followmq an -
arrest evxdence “of alcohol presence establxshed by ‘the NCBT could be an:f_»

C 1mportant element of ‘the total evudence presented at a tnal

- Pertaps: the best. way to cbtam an adequate perspectlve on the

.ewdentlal role of test dev1ces 1s to remember that for many yeAars

‘drmkmg and drxvmg offenses were prosecuted thhout test. results, "The:.-
'f_arrestln_g- officer's testimony: and that of other witnesses about the -
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impair=d driving behaviorfofth‘e c'harged driver was (and still.is)
sufficient grounds for conviction. = “ : -

From a design perspectlve and from a svstem management perspectwe,
it is wise to conceive of an orderly proe:ressnon in the use of passwe and
actxve devices that will® result m precxse, relevant and persuasnve'-‘
'ev1dence for use at trlal.v However, one should remember that even w1th
the most sophlstlcated devnces avmlable. all of them will not be used in
every case. Even: if all devxces are used sometxmes one or more will not
'functxon properly._ Cases will be tned usmg the best evxdence avallahle.
That evidence may come from any of the devices that we have -

.dlscussed—-paqsxve and actwe. L i
: : B

Pohcy Consnderatxone Found in Other. Areas of Highway Safel

Because’ the roadsxde testmg and prearrest screenmg countermeasures have
not come into wide use, ~and because the. NCBT so far is only a- concept,'
~ existing law is unhkelv to descnbe all the possxble constramts affectmgﬁ
‘thelr 1mplementat|on. This is hkely to be especially true thh respect to
the NCBT the use of whxch could offend w:dely held nottons of prwacv
(Weqnn i‘ihﬁ) o nurt nemsmns have ebtabhsheu quitc elearlv that the .
const tutional guarantee of pnvacv would not preclude ofﬁcerc from: using
devices such as the NCBT (99) and as stated earlxer, the Fourta
Amendment probablv poses no constraints to xts use. - e
_ There do, however, exist statutes that express public pollcles ap’amst
_the surreptltnous use of law-enforcement devices. Many states have, for
example, _nassed legislation in effect prohlbxtmg the police from "hiding"
_radar umts or: estabhshing speed zones m such a way as to. trap -
unsuspecttng drivers (Note 1374) (100). Some pollce t'orces, as a matter of
departmental pollcy, prohibit the use of unmarked cars in trat‘ﬁc law "’

" enforcement (101) "Thus, it is possible that lep:xslatnon would be passed

that would prombxt* or restrict surreptxt\ous use of the NCBT.

In addxtxon to the extent that legxslatures fan to authonze the. use of
Hsereemng test-, retain arrest requxrements in their 1mphed consent
vstatutes, and provide dnvers rights to alternatwe tests, additional tests,

" or attorney consultatxon, such lemslatlon reflects pubhc pohcles that -
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* ‘constrain the use of countermeasure devices.:

Summarv* In addltlon to the constltutlonal constramts that restrxct' T
the use of the actxve and passive breath tests for,aleohol, other
) '_constramts may arlse as the’ result of constltutlonal, statutorv,‘
common-law and- pubhe polncv consxderatxons that wnll affect thenr use in
o ’prosecutmg drxvers for DWI ' : ' ‘

'f 12 4 Summerv of Legal Issues O : .
The actxve and passxve breath te tmg approaches are mtended to be
used bv polxce ofhcers to detect ‘and 1dent1fy DWl offenders. Takmg

,,'enforcement actxon against drunk drwers, and usmg technolomcal devnees U

to aid in enforcement, is. valld and eonstltutxonal )
e Constxtutlo‘gal and statutory prov1sxons restrlct the clrcumstances under

whxch testme can ‘take place.. Theése restnctxons depend on whether

g testmg is "actwe" or. "passnve." Use of actxve dev:ces--thet ts. ones

,-requ'rmg the. sub]ec s cooperatxon and ‘a. deép lung elr samole--has been

“’characterxzed as a "search" and therefore must conform to Fourth'
- Amendment standards of reasonableness. Accordmgly, ezther the driver's -

‘formal arrest for DWI or probable cause to make a DWI arrcst is reounred
before any. of. these devnces may constltuttonallv be used “This is so not

only because ectnve testxng xs a search, but also because the
._admlmstratxon of any such test requxres the detentncn ol‘ the tested

: dnver, which is a selzure. '

Even though the Const\tutlon reay not requnre a. t'ormal arrest prior to

actlve testmg, most states xmpose such a lequxrement by statute, In
’ these states, any compelled prearrest testmg is currently prohlbtted

Admmlstratlon ot‘ evidential tests is governed by 1mplled consent

'legxslatlon, whlch may grant drlvers rlghts not gua:anteeu them by the
Constltutxon. ‘These. mclude, in some states -rights . to addxtlonal tests, to

"..choose’ among tests, and to consult with an- attorney before testme‘." _
'."Those provnsxons mlght in some" cases preclude or hamper the use ot‘ the.“. o

.actwe tests- however, none 1mposes en absolute prohxbmon on theu' use,
’l‘he use of the NCBT ns not a search Whlle lt ‘may be’ cons1dered a’ test
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in some states, it is unhkelv to’ face any eonstramts other than the -

reqmrement of a valid initial stop. However pubhc attntudes res:ardmg

surreptxtlous dev:ces——as ev:oenced ‘)y leg:slatnon in other areas-—mxght
. trlgger the passage of. restnctwe lemslatlon ‘ '

. In addition’ to ‘the requxrements Povermng etoppmz and testlnz drxvere.,f
-there also exist constltutxonal statutory, and common- -law: constralnts on .
the use of test’ results obtamed from ‘these dev1ces in DWI prosecutlons. '
. When quantrtatwe testmg devices are used the constltutxonal fair. trial .
'guarantee governs the use of teat results; some state courts have
'mterpreted this to require retennon of breath samples. . In. addmon, the
‘evidential - -testing process 1s governed by spec:f‘xc lmphed consent ST .
provisions, whn ch are desngned to ensure fair and accurate test results. '
Finaily, .alsohol- -testing’ devnces are subjeet to prmcxples of scientific
validitv and reliability that pertain to technologxca! devzces in general
N In sum, the fonowmg legal constraints to tha use of acuve and pasmve
" breath ‘tests for alcohol ha\e been lde'mfled~ L . R ' »

e the requirement o' probable cause to arrest before any
active device can be used; : :

- the apphcatnon in some ';tates of the Eiteh rule requzrmg,
as an aspect of due process, the retenuon of breath
samples taken with a2 quantitative device; :

’

e watutory rlghts to demand additional or a!ternatxve tests,
- or to consult with an attorney, which may hamper or even
preclude testing in some cases; o

o exxstmg restrictions xmposed by 1mpl|ed—consent legmlatxon-
on the use of screemng tests; and

o possxble statutory restrxct ons on the use of passive (NCBT) :
' '.testmg devices. : .
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3.0 2PPROACHES TO CONSTRAINT RESOLUTION‘

ThlS section dxscusses the prlnczpal constram..s on the use of active _
anj pas'swe breath tests for aleohol. Methods for- resolvmg, avmdmz, or

' ) removmg the ldentnfled constramts are suggested

3.1 Constitutional (‘onstraims

The basic legal constramt on the iise of ectwe or passive breath tests
is- the Fourth Amendment to the 1.8, Constltutlon. It is unlxkelv 'hat'
thxs constramt wnl be remomd or that it can be avonded Rcsolutlon of}l

the issues assocna ed thh ‘this constraint can be best addressed bv
'adoptmg procedures that-sre in Lomplmncc with the Constltutnon.

The Adjudlcatlon Branch of the Ot‘fxce of Driver and Pedestrmn
Programs of NHTSA has suggested a scenario for the us 5@ of passnve and
aczwe testing devices.. The use of the NCBT is suggested followmg a

. lawful contact between an offlcer and a r‘nvep to’ dete-mme x!‘ aleohol is -
presentes leohiol is found to be present, the dnver would be requnred T

under the provnsnons of & prearrest test law to take an .active scrcemnf;

“test. If the driver dnd not pass this test, the driver would be arrested
and asked to take an active quantitative test. The quantttatlve test
.might be administered at the roadside, at the pohce station, or at some .

other locatlon- 2r a remote collection device. mxght he used at the

_ roadsxde to collect a breath specimen for later ‘analysis.

In thzs scenano the use of the screening device s proposed to assist

“the officer in- gathering ev:dence to establish pro‘mblc cause to arrest
for &8 DWIL. offense. This approach has also been stated in a - ‘recent
NHTSA pohcy paper advocatmg the passage of prearrest breath testing .
legislation (U.S. Depertment .of. Transportatzon 1979, p. 2). Such use of*' »
' " the passnve NCBT and the active’ screemmz test devices is suqqested foro
.those cases where phvsical evxder'oe of the dnvers 1mpmrment ISF‘-

equ:vocal or even absent (iozier 1916 p. l Moulden and Voas _1975,- pp.
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--'54 5, 8).

As prevnous:v noted the use of a passxve de\'xce such RS the M‘BT‘

-_does not constltute a search Thus, sng'uﬁcant lep,'al lssues are not likely

'to arlse from its” use followxng a lawful contact between an. offlcer and‘
--':an offender. We agree wzth the fxrst portxon of - the NHTSA scena*xo.v :
Pubhc pohcv ,ﬂonsnderattons suggest however, that surreptmous use- be' '

: -‘avoxded , L
’ Current case law mterpretmg the Fourth Amendment mdxcates that

i the use of anv actlve test devnce-that is, one requ:rmg the subject' B

'cooperatlon--.s a search At a mlmmum, therefore, evndence sufflcnent to

constltute probable cause to. arrest for .DWI - oft'ense mu3t cxxst to use an
'act:ve test devnce. ThlS is: true whether the” test mvolves a. screemng
devxce or a quantxtattve device. ‘We therefore conclude that use: of an'.,f‘
_ ectlve screemnp; device 'in the absence of probable cause is prohxblted bv:
*’the Fourth Amendment Thus, we dlsagree with - the NHTSA view that a -~

‘screemnq devxce can be: used to establnsh probable cause. To meet

’ constttutlonal reqmrements we sug‘gest that passive tests be used fonowmgy
- tawful officer-driver contact.’ Evidence ootamed through the use of the"
passive deviee may be used in conjunctton w:th all other "evidence -

. favs:labte to the of icer (lncludmg, for- e\campte, evidence of impaired
‘dnvmg, slurred speech poor phvsmal coordmatxon, and general appearance)

to estabhsh probable cause ‘that a DWI ot‘fense has been commltted - As’

‘ we pointed out earher, the probable-cause requzrement xn DWI cases is
_rather easilv met When probable cause has been establxshed we
~ conclude -that ‘it IS const)tutlonally permxssnble to admlmster an actxv

'fbreath test (either a screening test a quantxt:atlve test or. both) that N

requtres the sub3ect's cooperatlon to prov:de a sample.

Followmg this approach we ‘believe, wnll resolve the basxcx
’.constxtuttonal constramts. Addmonal statutory constramts enst however, S R

'_m most states.: " .

3.2 . Statutorv Const'amts

: Statutorv law exxsts m every state that const.tutes a legal constramt ‘o

'~"on breath testmg for alcohol.» Imphed consent statutes are the.mos;i
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com mon' in general, 1mpl|ed-corsent statu es applv to actxve quantltatwe
testmg for BAC No constltutlonal rxght exists for a driver to refuse a

lﬂwful test for BAC. However, 1mp21ed—consent statutes grant this right,

providingz as a penalty for refusal that the. drlver"' ltcense will be
suspended for a perxod ot‘ txme. Other provnsxons of these laws usuallyv,."
reauire an arrest- prlor to requestme,r the driver to take a test, mav:-

provnde for the onportumtv to consult an attornev prior to taking a test,

may- Drovnde for the driver to select the type of test to be given (bl 2d,.
breath ‘or urme) and often provnde for the driver to take addltlonal tests'

.-for 1ndependent analysxs.

Some of the provnstons of these laws—-such as the rlght to consult an.

attorney, or the right to refuse—do not constitute sxgmfxcent constramts.

The : provnsnons that constltute the ma)or nmpedlments are the provisions -

that allow the driver to seleet the test method and the requirement of a

'.formal arrest prxor to requestmg the test. Provisions that allow the,f
‘- driver to se.e(-t the test can delay investigations that focus on-. alcohol

’ xmpmrment alone., ‘Moreover, these provisions could defeat mvestxgatnons

that deal wnth impairment due to drugs other than with alcohoi or aleohol -

in nomhme_tt nowith other uluﬁi’s. The requirement of a tormat arvest

precludes prearrest testing,” This results in the practical elimination of

the use of screening tests in fmany jurisdietions. n some jurisdictions,
i moreover, implied-consent legislation provides for oniy one test so that an-

'o{flcer could not request 4 driver to take hoth & sereening test and a
. Quantitative test. '

Resolution of statutorv constraints is straxghtforward but not easxly
done, First, an analysis must be conducted to ensure ‘that the constraint .

percexved to ex:st _actually t.xxsts '\1anv enforcement agencies are very
. co1servattvelv mterpretmg existing law, -
Second, if a legal constraint is found to exist due to the statutory law

of a Jur.sehctxlon, modxt‘tcatmn of the law may be sought as ‘a means ofx‘. :
removxng the constraint. "This is not a sxmple process and is unlikely to )

be accomphshed in a short period of time.

A major statutory constramt that dxrectlv affects the breath testm;"
'approaches of mterest is the reqmrement that apDears in most‘ _
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E i»nipiied_—consent laws, including the Uniform i\'ehi'cle Code,-that ‘a formal

arrest he made before a drivér can be asked to take a _test.  This.is a

.recogmzed constramt on usxng screening tests to ldentva lmpalred drivers.

NH’I‘bA has advocated the pasqage of laws that would allow prearrest

testlng to address this - problem. The ob]ectxve is worthy. As previously :

noted however, we conclude that such laws would be valid only if they

provxded fer testmg when probable cause to arrest emsted An attempt,~
.to allow. artive’ testmg when some lesser amount of ewdence exnsted
would not only be unconstltut_lonal, ,but could a!so ret_ard DWI law -

enforcement by creating judicigl co_n’fus_ion’ over the definition of‘_probable

.eause to arrest for DWI.

We suggest that a more direct" approach to resolutxon of thxs legal

‘constramt would be to amend the implied-consent laws to provxde that a.
test may be requested by an officer when probable cause to arrest exists..
‘This would meet the constitutional standard of reasonableness for the .
vsearch vet would eliminate the necessity for cumbersome complignce with

formal arrest procedures. Revision of the xmplled -consent laws should

aiso allow - the. anebung oiuuer—not the onver-—to choose among avauame

tests. Prov:snon for multiple tests should be made. This would ehrrmate' '
oosuble ‘constraints on ‘the use of passive devices such as the N(‘BT ano

enable tho sequentxal use of a screening test and a quantitative test.
This can be stated as a concept .for constraint resolution quite sxmplv.

Implementation ‘of the suggestion will be difficult. Imolled consent laws,
drinking-driving laws, and criminal étatutes present a complex array of -
" intertwined legislation. Careful leglslatxve drafting on a state-by-state
besis would be req‘uired for full implementation. Modification of relevant-
Uniform Vehicle Codevprovisions'would constitute a. sound beginning for :

resolution of these critical statutory _’constrainfs.

1

3 3 Judlclal Constra nts

Courts in a few states have fo'lowed ‘the precedent establxshed m'j:}“
" ~People v. Hiteh (102) t_hat requires police officers. or. .prosecutors to retain
‘breath ampoules, obtained in the course of quantitative breath testing, for _

additional testing by the defendant if so desired. In those jurisdictions, -

- 38







the thch doctrme would constram qmntltatxve teqtm,,. Xt nnght also
"v"constram the uqe of mformatxon gmhercd throne:h passive’ or nctive:
sereening: testlng’ should such mformatxon be offered as evndence at a DWI""

: trlal ‘as proo. o. the. oft‘enqe.

Vlost courts, however, have refused to’ fon w the .{ltch case, re]eﬂtlng'
"the reasomng on whlch it was baeed Recogmzed scnenuf:c authontxﬂ -

have stronglv crmc:zed the scxentmc basis: on wmch the Hltch decxslon

sts (Natlonal Safetv Councnl undated p. 21):

» Resolutlon o( thts constramt can .be- bost addreseed bv acttvelvi-
i ._-"contestmg Hntch hke cases in the f:rst mstance and ensurmq that.

: competent expert evndence xs presented Appeal ot' cases that follow

v -Hltch is recom mended

’ 3 4 Summarv

The 1mp1ementat|on of passnve and actlve breath—testmg epproachee for -
. alcohol xs constra:ned by. constntutional statutory, and judicial o
consxderatnons. . The followmg approaches have been sup;;zested for

"resolutxon ot‘ the maJor xdentlfled legal constramts.

: ,--_e "Passxve testmg should be openlv conducted at‘ter )nwful
C .contact between an officer ‘and a drnver hns occurred,

e Actlve testnng (screemng tests and quantttat:ve tests)
. .should be required only when there exists sufficient
g_evxdence to constltute probable cnuse to anrest for DWI '

© Provnsxons of enstmg statutorv law of the- several states

.- constitute significant limitdtions on active testing.
‘Amendment of the implied-consent laws to' allow test(s) of -

- a driver's breath. when probable cause to arrest exnsts is’

. recommended :

L8 (‘ourt 1mposed reqmrements to. retain breath ampouleq for .
‘ ;«further testing, which follow. the reasoning of the Hiteh -
case, do not appear to.be scientifically valid and should be

-contested through appropnate Iegal procedures.
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1.0 CONCLUSIONS AND RECOMMENDATIONS

This vo! ume has exarmned ensung and potentxal Iep:al constramts on
the use of paqvnve and ectwe breath testmq devxces for aleohol. -
" The passive device, the Non- -Cooperative Breath ‘Tester (NCBT), is
~stlll in a conceptual stage. - The pr opoced device would collect an air
sample that would include the normallv expelled breath ‘of a driver and.
: _analv?e the air sample for the presence ~of -ethanol. , _ '. '
The use- of the NCBT device! following lawful contact between an
- officer and. a driver doce not raise any. significant constitutional issues..
V'Surreptltxous use of the devme may raise- publlc rolicy issues. Thus, At is
recommended that the device be used openlv. "As ‘the devnce is expected
.to be ethanol spccmc, and thus more than a mere "extension of an
-;offlcers nose."_ it may be viewed bv some courts as a test for alechol.
If so, use of the NCBT device would be voverned by exlst:ng statutory
, law regulating chemxcal tests for alcohol, Thxs constramt could be
'reauneu. i it armn hv mnm'mnt on f)" cxisting ,\tﬁLutUi‘l iaw, -

No significant legal censtraints that would preclude mplementatlon of
the passive NCBT were ! ‘identified. We note, however, that he technical
feasibility of the device has not,been estéblis’hec‘ Further , given the
inherent intrusive nature of. the ‘dovice and ;intended use, lmpor*ant issues -
of public acceptability are likely to arise. , o
. ~ We recommcnd that the issues of punlic acceptab htv and technical
feasnb:lltv be fully explored before .extensive developmpnt ‘work on the

device is initiated. As parf of the examination of pubhc acceptability, an’ .

examination of the nttitudes of the law system toward the use of such a
- device should be undertaken. In partlcular the op:mons of key ]udlcml
officers on the legal acceptability of ‘such a devnce und its use should be .~
_sought ‘ . ' ; o

‘ Three actxve devnces were consmered All requxre the cooperatnon ot‘

a. subject who must provude a specxmen of- doep lung breath for anaIVSls
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All three devuces LXISt todav but it xs expected that 1mnrovements in

X technolog’v wm make their w1despread use ‘more feasible in the future

One is- a screemne; device deslgned to mdlcate when an individual has a -

breath alcohol concentratlon (BAC) hlgher than a certain level

screemng devxce does not measure BAC- wnth sufficient precxslon to'
vwarrant 1ntroductxon of a quantntatlve readmg in evidence but does
provxde ‘a quahtatwe mdxcatnon of mtoxxcatlon. The second device is a""
quantltatwe tester mtended to precxsely measure BAC. Such devxces'-

'ex1st and are in wndespread use today. Thxs volume. focused on

exammatnon of issues that are hke]y to arxse as advanced technologv

versnons of . these devices become more portable and are used to test--
drivers at the roadsxde. The third. device (the Remote Collection Devxce)_ E
is- also lntended for roadsxde use. It collects a breath specimen and

stores it for later analysis. - A .
-Active breath testers have been used for years in enforcément of

drinking and driving laws. A considerable body of law establishes the-
.Vﬁlldlty of thenr use whnle also estabhshmg the contexts in which thev,

."r.u, ‘be. used. ‘The use of an active breath testcr is a scarch atd,'is
governed by ‘the Fourth‘Amendment of the U.S. Conbtitution. The Fourth

Améndment requ:?:'es searches to be reasonable. In the case of active
breath testers, a simple statement of the constitutional reasonableness .

‘requirement is that probable cause to arrest an individual for a drmkmg

. and driving offense must exist before an active breath test can be

compelled. - , B i .
Suggestions that active screening tests be used to estabiish probable

cause .appear to be in direct conflict with the Consmtatutlon Snmllarlv, _

Astatutes that authorlze the admmlstratlon of active tests to drxvers
simply because of commnttmg a traffic offense or. mvolvement in 2

trafhc accxdent or other cxrcumstances that do not by thermselves -

constltute probable cause to arrest for alcohol—lmpalred drwmp', are llkelv

' to be found unconstitutionat if challenged

Meny states have passed xmphed—consent laws: provndmg that an offlcer"
after arrest may request a dFiver “to “sibmit to a chemical ‘test for.

alcohol. The statutes give the drxver the rlght to refuse, and recenve
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mctead a drwers hcenqe ~mspensxon ns . the penalw for reﬁ's xl The "nszht :
to refuse! is a lemslatlvelv croated NR'ht that does not o‘xxt As a muttori . .
of constltutlonal law Furthor, it. qppoars thnt it would Le oonqmutlonal B Lo
“to- requxre the test when probablc oause to: arrest e‘uﬂod mthour Vv

requmng a formal arrest,

We recommend that consxderatron be glvpn to amend exxstmt!“
1mplled-consent ]aws to dllow an of fficer to requr-;t that a drlver qubm:t

to test(s) of. tne ofhcers cho:ce when probﬁhle cause to nrrest for le o
R : exxsts. 'Vlodxfxcatnon of 1mphed—consent Iegnslauon in - thxs manner would

'_»_-nllow the . use of screenwg tests followeo hv quantltatxve tests lf‘ .
Lo warmnted ’I‘he formal arrest pro<~es< ‘would then follow the te:tmg‘_‘ B SR
o . procedure.- I '

- Exnstmg statutorv law relatmz to chemlcv‘l testmg‘ lO!‘ alcohol

o ' ' extremely oom')lex It has evolved through conslderab e debate mvolvm;:"

v stronglv he!d opmlons '\Todxfycatxon of” exystn‘o' Iaw wxll not be. simple.
Our mqunrv has focused on the leqal feasszhtv m the conteu of legal
theory and cmstmg law ' Our e\(ammat:on did rot molude an exmmnatlon ‘

- of legal or publlc athmdes. Thuc we rer‘omrnend that constdoratxon be

. Rivein tu umenmng nvm'w impli -.:-Cunb"!li iRwS, We also recommcnd

that further examination be underta&en of the legal and puhho . ‘
A acceptablltty of the sup-fre sted ap’)roa\h. : ' v
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' APPENDIX A S
SFLECTFOIMPLHT%CONSLVF PROVISIONS ‘OF THE
UNIFORM VEHICLE CODE -~ - .
(%UPP[FMENT 1, 1976).

tests _ .
(a) Any person who npemteq a mo'or vehxc]e upon. the hxahwave of thm

-State shal! be .deemed to have m»en cansent, subject. to- the provnsnons of'

§ 6-20{5.1—~Révo¢étio_njo-f license for'ret':usa‘l to subniit to chemical‘

§ 11-902.1, to a chemlcal te<:t or tests of Hhis blood, breath, or urine for -

the purpose of- determmms’ the al(-oholxc or dru&{ content of 'his blood if

arrested for ‘any offense 'wlsm;: out. of ar'ts alleged to have been ’
cormmtted while the person was driving or in actual phvsxcal control of a
motor vehicle: while under. the mﬂunnce of alcohol or any drug. The test

or tests shall be admmmtered at the direetion of a law: enforcernerit'

" officer having reasonabletgr rounds to believe thc person to have been

-

driving ‘or in actual phvsmnl control of n motor vehicle upon the highwavys _

of this State while under the influence o
enfbrcement agency by which such officer is emploved shall designate
which of the aforesaid tests-shall be n(‘n‘ini‘slerui A .

(b) Any person who s dcad, HNconseigus or who is othermse in a
condition rendermg him mc&pable of refusal, shall be deemed not to have

withdrawn the consent provnded by paragraph (a) . of this :ectlon and the"

test or tests may be admmxslered subject . to the provisions of ‘5 - 902[

- {e) A person requested to submit to a chermcnl test as provnded nbove_
shall be warned by. the Iaw enforcement officer rcquestinn' the test that g
refusal to submxt to. the test will result in revocation of his hcense to

'operate a motor vehicle for six months. Followmg this warning, if a
person under arrest refuses unon the. request of & law enforcement. offlcer
to submit to a chemlcnl test designited by the Iaw enforeevrent ap:encv
as provided in quﬂﬁ'rﬁph (a). of this- ‘;ectmn none shali be given, but. the

department (of. motor vehicles), upon the rccmpt of a sworn ler)ort of the

Da et entenn

[ aicohol or any drug. "IA‘h'ev law
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law'enfercement officer that he had reasonable groundsttombelieve the

<arrested person had heen driving or was m actual physncal control of a-

v 8 % o e P oS g o

" motor vehxcle upon -the hxghways of this State whlle under the influence o R ‘ _‘ ‘_ .
_of alcohol or any. drug and that the person had refused to submit to the o R
_test upon: the request of the law enforcement officer, shall revoke his. RS
: llcense subject to revnew as heremafter pro‘nded L L - o - . o q

§ "11-90'2—-Driving while under i‘n'fluence of aleohol or ergs A
(a) A person shall not - drlve or be m ‘actual phvsxea] control of any’
vehicle while: - A '. S _
1. There is. 0 10 percent of ‘more by wexght of alcohol in hs'f,-
blood;

2. Under the influence of aleohol; - : o B o i

3. Under the influence of any drue,' to a degree whlch .
renders him mcepable of safely dr: vmg, or-

eV

4. Under the combined influence of alcohol and any drug. to’
a degree whlch rénders him .incapable of safety driving.

S TR R

(%) The .fac t,that any person chiarged with violating this sectlon is or. P
has been legally entxtled to use alcohol or a drug shall no* constitute- a %
" defense against any-charge of violating thns section. o I

T
{
%
RS

(c) Except as otherwise provided in s 1- 902.2, every pervsonveonvicted . o i s
of violating this sectlon shall be pumshed by lmprlsonment for not less . ST _ , !
‘than. 10 days nor more ‘than one year, or by fine of not less than $100 nor . : ‘ ' 1
more than $1,000, or by both such fine and xmpnsonment and, on a second
“or subsequent convxctlon he shall be punished. by xmpnsonment for not*.
less than .90 days nor more than one year, and, in the dlscretlon of the
court, 2 fine of not more thqn $1,000. ’

PRSI NGCN

in e

. § 11-902.1—-Chemical test 7 - .
(a) Upon the trial of any ecivil or. criminal action: or. proceeding arising
out of acts alleged to have been committed by any person while driving

or in actual physical control of a vehicle while under the influence of
-aleohol or dﬂugs, ev1dence of the amount of aleohol or drug m a person s

blood at tne time alleged, as determmed bv a chemical analvsxs of the . R
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pe"son S, blood urme, breath or other bodlly substance, shall be admnssnble. »
, ,Where such 2 chemical test is made - the followinz provismns shall ap'JIV'

L. Chemical analvses of the 'xersons blood urme, breath, or. other

'-'_bodxly substance to be consxdered V&lld under the provxsxons of this

; sectlon shall nave heen performed acr-ordmp,r to methods approved by the.‘g" V

A__'(State department of health) for thxs purpose. : The (State department ot'
'hea]th) is authorlzed to approve satlsfactory tech’nques or methods, to

-’-_'ascertam the: quahfxcatlons and: competence of 1nd1v1du=115 to conduct such'

'anal\rses,_and to xssue permlts whxch shall be subject to termmatlon or,

o revocatlon at. the dlscretxon of the 4State department of health).

: 2.': When a -person shall submit to a blood test ‘at the request of a-
- law. enforcement officer under the provxsxons ot‘ § . 6 205 1,: onlv a
physxclan or a regxstered nurse (or other quaht’xed person) may wnthdraw-v N
.blood for the purpcse of determmmc7 the aleoholic. content therem. ThlS‘- '
_:,_'ltmxtatlon shall not applv to’ *he takmg ot' breath or urme specxmens. ‘ '
- 3. The persdi tested may have a phvsxcxan, or a qualified ‘techniéian,
chemlst, regxstered nurse, or other aualmed person ot‘ his own choosmg :
.edmmzster a chemical test or. tests in add\tnn to any admm.stered at the
dxrect.o‘a of & law e.tfotce...c i cffice T.'\. ailure or inability tc obtain
an addltlonal test by a person shall not preclude the admxsston of .
evxdence relatmg to. the ‘test or . tests taken at the direction of a }aw‘
. enforcement officer.. o R _ '
'A 4. Upon the request of ‘the person “who shall submnt to a cnemxcalt
test or tests at the request - of & law’ enforcement offlcer, full mformatlonv-:.
concernmg the test or. tests shall be made avallable to him or hlS
attorney. . : . AR . '

. 5. Percent by wexght ot‘ alcohol in” the - blood shall be based upon
grarns of - alcohol per 100 cubic centnmeters of blood ‘ ’

(b) Upon the trlal of any cxvxl or crrmmal action..or proceedmg ansmgv‘ :

out of acts alleged to have been commltted by . any person . whnle drwmz
or xn actual physlcal control of a vehxcle ‘while under the mfluence of - :
. alcohol the amount of alcohol in the persons blood at the tvne alleged-'
as shown by chemieal. analysxs of the persons blood urine, breath or-

~other- -bod_n]y substanc_e shau. glve rxse_ to the followmg presumptlons' :
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1. If there was at that time 0.05 percent or less by weight of aleohol

in .the Derson.‘s blood, it shall be presumed that the person was not under.

the mt'luence of alcohol, s : .
2. 1If there was ‘at that txme in’ excess of 0 05 percent but less than

0.10 percent by wew;ht of alcohol in the persons blood such fact fhall’.

not give .ise to any presumpt an that the person was or - was not under”

. the xnfluence of alcohol, but such fact may be consxdered with other

competent evidence in: determlmng whether the perscen. was under the
influence of aleohol. . ' E

3. If there was at that time 0 .10 percent or more by wexght of
: alcohol in the person's blood,. it shall be presumed that the person was -

under the mfluence of alcohol. *

4. The foregomg provisions of this subsectxon shall not be construed
as limiting the introduction of any otiier competent. evidence bearing up:on'
the question whether the person was under the influence of -aleohol.

OPTIONAL (e) If a person under arrest refuses to submit to-a

chemical test un;!e_r ‘the: provisions of § 6-205.), ey\dence ef refusal shall

be sdmissibie in any civii or criminal aciion or proceeding arising out of
acts alleged to have been cornmlfted while the person was driving or in

actual physlcal contzm of 'a motor vehicle whxle undger the influence ef

r

alcohol or drugs.

® Subsectlon (b)3 heed not be enacted in any state adopting S_’»

11-902(a)i .[which makes drwmg with a BAC of .10% or above an offense,

- irrespective of actual 1m_pa1rment of driving].

T N R R L RL L Or S
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‘APPENDIX B - . - e
QUANTITATION OF PROBABLE cwse AND REASONAB'E susmcron ST

The relatlonshxp among probable cause, reasonaole susplcxon and other
evidential standards has been ‘put into quantltatwe terms bv Professor J.

Sy Dowlnm in- Crlmmal procedure. Teachmg materlals. Professor

Dowlmqs "welght of evndence" scale and his- explanatnon of xt are

- reproduced here. '

- \\mcm' os‘ r'\m}:Ncs T e
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“"The. above linear oepxcnon represonts wexght of. evxdence (i.e., the
amount of eff':ct ‘evidence should be gwen by its evaluator--yudge, jurv

peace ofﬁeer/, begxr'mnb on.. the left with zero, or no evidence at all, and
eontmumg to the right, unti! the welght of evxdenee raises no other:‘ : ‘_3 o L .;
inference than absolute certamtv of the proposmo'\ sought to be’ proven -
:Some slight distance short of absolute certmntv lies the oomt representmO" - L S
‘the - standard for convnctxon of a erlmmal offense m America, proot' ' “
,beyond a reasonable doubt. Lnkewnse, jUSt to the. rnght of the medlan is. f .
_'~the pomt whxch represents the degree of evnderce requnred to recover
'damaves in a c1v11 lawsuxt—the preoonderance of the evxdence. .
Slxghtlv to the right of the start ‘of the continuum 1s a pomt‘;'

_"desxgnated "mere. susplcxon.“, T s pomt represents a hunch, mtuntxcn,
'fmstmct or otherw1se mconcluswe detmmnatlon‘ _ ' ) v
' The minimum amount of m(‘ormatlon necessarv to constxtute probable-'

'cause may be seen to- be: more than mere SUSDIClon but less than a’ SR Fr———
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preponderance of the évidénce;. It is well short of .proof beyond a c -

~ reasonsble doubt but certainly much greater than a hunch or !ntuitive

. guess.
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- Schmerber V.. Ca‘norma, 384 U.s. 757 (1966) and Hess v. Pawloski, . .

 FOOTNOTES"

,The abbrevnatlon "DW[" is used’ throughout this volume to reter o

genencallv to drmkmq—drwmg offenses. '

. " As of December 1978, the fo'lloWiné: "pr‘eli.mndfv breath test™
statutes ‘had been. endcted: FLA. STAT. § 322.2611Xb) (1978); ME. -
REV. STAT. ANN, tit. 29, § 1312.11C (West Supp. 1978-79): MINN.

STAT. ANN. § 169. 121(6) (West Supp. 1979);" MISS. CODE ANN.'S

' 63-1-5 (19"3) ‘NEB. REV. STAT. § 39-669.08(3) (1974) N.Y. VEH. &
- TRAF. LAW § 1193a (McKinney 1973 and Supp. 1978- 79)%: N.C. GEN.

STAT. ANN. § 20-16.3 (1978); N.D. CENT. CODE § 39- 20- 14 (Supp.

1977); -S.D. COMP, 'LAWS 'ANN. .§ 32-23- 1.2 (1976); VA. CODE § .
18. 2-1767 (Supp. 1979); and WIS. STAT. ANN. § 143.305(2)(8) (West-

Supp. 1979). D.C. CODE ANN. § 40-1002(b) (1973) could be termed

& "preliminary breath test" statute since -it.allows police officers to
‘require tests in cases wherc the driver is involved in.a" fatal or -
- personal injury crash and is-arrested for a traffic offense other
- than DWI; the test results could then be: xntroduoed at a subsequent'

DW! trial. '

Indiana's statute, IND. CODE ANN. § 9-4-4.5-3 (Burns qupp. 1978)

- specifies that chemical .tests for alechol are to be administered
‘before: Mv‘net-»however, since the cqurvalcnt of p uuutne cause is
requxred before any test can be demanded, the Ind:ana statute

operates in the same manner as those of most other states.

See, ‘e.g., FLA. STAT. § 322.2611)(b){1) (1978); ME. REV. STAT.
ANN. tit. 29, § 1312.1IC (West Supp. 1978-79); N.C. GEN. STAT.
ANN. § 20-16.3 (1978) and VA. CODE §§ 18, -267(3),1 18.2-267(c)

' (Supp.“1979).
16 A‘Vl JUR. 2d Constitutional Law §S. 259-76 (1964) see generallv,_

Berman v. Parker, 348 U.S. 26 (1954); and Cady v. Cxtv of Detront

289 Mich. 499,7286 N.w. 805 (1939). , o
Lawton v. Steele, 152 u.s. 133 (1894)- see also, 16 AM. JUR, 2d4.

Constxtutlonal Law §§ "77-87 (1964).

_ The importance of the pubh mtéréSt i.n traffic safety was
‘recogmzed in the following cases: - Mackev v, Montrv*n, —U.S—,
47 U.S.L.W. 4738 (1979); Dixon v. Tove, 431" U.S. 105" (1977) i

California v. Bvers, 402 U.S. 423 (1 971) (pturality opinion);

52 {19

Schhlerber v. CaIifbrni'a, 384' U.S; -757'(1966); Breithaup’t v. Abram,

51

NPER







352 U.S. 432 (1957} Campbell v. Superior Court, 106 Ariz. 542, 47% -

P.2d 685 (1971); People v. Brown, 174 Colo. 513, 485 P.2d 500 (1571),.

" appeal dismissed, 404 U.S.71007 (1972);

In’ prosecutions based on “radar speed measurements and chemical - -.
test results, the use of  the scientific evidence—not the -method of .

_.gathering‘it—was-_ét_tacked;v iiustrative cases include Com monwealth
v. Di Francesco, 458 Pa, 188, 329 A.2d 204 (1974) [chemical test
- for 'intq::icationl,; and Dooley v. Commonwealth, 138 Vau. 32,792
. S.E.2d 348 (1956) [radar speed measurements]. See generally, the. .
following -passage from Breithaupt v. Abram, 35:

:U .

© . (1957): "Modern community living requires modern scientific

" methods of crime. detection lest the. public go unprotected. .The
" increasing slaughter on our highways, most of which.should ‘be

-~ avoidable, now- reaches the astounding figures only -heard on the.

. battlefield. The States, through safety measures, modern scientific

' methods, and strict enforcement of traffic laws, are.using all -

10.

reasonable means’ to. make automobile driving. less-dangerous."

Sehmerber v. California, 384 U.S, 757 (1966); Breithaupt v.. Abram,’

352 U.S. 432 (1957); see also, Peo Jle v. Superior Court of Kern
. Gounty, 6 Cal. 34 757, 493 P.2d 145, 1 0 Cal. Rptr. 281 972). -

: .‘U.S.VCON.ST.', a’ménd;, V .‘é__t'ates : that:"_‘Nd person . . shall be-;:
- ‘compelled in any criminal case-to be a witness against
himself ... .." This provision was held applicable to.the states in .

. " Malloy v. Hozan,. 378 U.S.-1 (1964). -

12. .
13.
BRSNS L

S L

_;ischmerber V. Cali't'ornia,'384 U.S. 757 (1966).

See, Chimel v. California, 395 U.S. 752 (1969)..

‘A typical implied-consent statute is found in UNIFORM VEHICLE
. CODE §§ 6-205.1, 11-902.1 (Supp. II 1976).. These Sections are set.’
_out’'in Appendix- A to this volume. . .

UNIFORM VEHICL

E CODE § 6-205.1(¢) (Supp. II 1976).. The period "~

_of suspension varies from state to state.

_UNIFORM VEHICLE CODE § 11-902.1(5) (Supp.. II 1976) sets out the:
‘ “presumptions (which actually. are. inferences, permitting—but not
. requiring—a judge or jury to reach a verdict on the:basis of test

- results) raised by BAC levels: a BAC of .05% or less gives rise to
a presumption of nonintoxication; a BAC between .05% and .10%

gives rise to no presumption but is relevant evidence of

intoxication; -and - a BAC- of .10% or ‘more gives rise to.a ‘ L
‘presumption of intoxication.. Most states have adopted the UVC -~

presumptions. In addition, UNIFORM VEHICLE 'CODE § 11-902(a)(1) .
(Supp. II-1976)- has defined ‘a new ‘offense, namely driving with &

" BAC of .10% ‘or more. As of De_ce_knber 1978, some twelve states -
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16,

17,

18,

9.

- 20.

23.

. unreasonable searches and seizures, shall not be violated..

have followed the UVC's "per se" prows:on, these are cxted m note ‘

98 below.

UNIFORM VEHICLE CODE § 6-205.1(&) (Supp. n 1976) requires thnt"

‘an officer must have "reasonable grounds: to believe" (the equivalent
- of probable cause to believe) that the. person +was driving while

"under the influence. of -alechol or. any drug," but does not"

- - specifically mention -arrest. However, UNIFORM VEHICLF CQODE §

6-205.1(¢) (Supp. II 1978) provides that if a person under arrest
refuses, after being warned of the consequences of- his" refusal to’

submxt to a test, his driver's llcense wxll be ,suspended

UNIFORM’ VEHI(‘LE (,ODE s ll 902.1(a) (Supp. II 1976) authonzes”

'tests of a dnvers "blood urine, breath or other bodzly substances.'f .

UNIFORM VEHICLE CODE'§ 11-902. l(a)(l) (Supp. 1 1976)

Schmerber v. Callforma, 384 U.S.. 757 (1966) see’ also, State v. .
Howard, 193 Neb, 45, 225 N.W.2d 391 (1975); State v. McCarthy, 123

" N.J. Super. 513, 303 ‘A. 2d 626 (Essex County Ct.1973); State v,

Osburn, 13-Or. App. 92, 508 P.2d 837 (1973); and Commonwealth v.
Quarles, 229 Pa. Super. Ct. . 363 324 A. 2d 452 1874) (plurahtv
opnmon C -

'U.S. CONST. amend. IV states that "The right of the people to be:

secure in their persons, houses, papers, and effects, ‘against
Il

This provision was fully applied 1o the states in Mapp V. Ohio,- 357
U.S. 643 (1961). ‘

WOng Sun v. United States, 371 U. S 471 (1963)

Delaware v. Prouse, — U.S. -—, 47 U.S.L.W.. 4323 (1979); United
States v. Martinez-Fuerte, 428 U.S. 543 (1976); United States v.

an@om—Ponce, 422 U. S B73 (1975)

In Delaware v: Prouse, --- U.S. =--, 47' U.S.L.W. 4323 ('1979) the
Court indicated the "reasonableness" requirement would, depending .
on the situation, be met by probable cause or some. less stringent.

‘test (such as "reasonable suspieion").  The ‘Court cited. United
States v. Brignoni-Ponce, 422 U.S. 873 (1975), as. authority to the "= =~

effect that soine warrantless traffic stops could be conducted on.”

© . the. basxs of less than probable cause.

24,

25,

Delawaré v. Prouse, — U.S. —, —, 47 USLW 4323 4327 (1979)‘_j }

(concurnng opinion).

In State v. Clark, 286 Or. 33 593 P, 2d 123 (1979) the Oregon,

Supreifie Court “took judicial noticeé of the following symptoms or -

‘lsxgns" of alcohol intoxication: (1) breath odor, (2) flushecl '
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26.

21.

3z.

33.

appearance; (3) lack of muscular coordination; (4) speech
difficulties; (5) disorderly or unusual conduct; (€) mental.
disturbance; (7) visual disorders; (8) slecpmess, (9) muscular tremors, '
. (10) dizziness; and (11} nausea. o

C'oolidge v. New Hampshire, 403 U.S. 7443 Q971).

There is doubt as to whether the "inadvertance" ‘requirement is still

recognized; in this regard see, United States v’ Bradshaw, 490 'F.2d.-
1087, 1100-01 (4th Cir. 1974); ‘and North v. Superior Court, 8 Cal. 3d-.

30,.502 P. 2d 1305, 104 Cal. Rptr. 1305 (1972).

'Katz v. Umted States;, 389 U S. 347 (1967).

VKatz v. United States, 389 US 347, 360 (1967) (concurnrg opmxon)
Ahhme'oer v. Caleorma, 384 U.S. 757 (1966) '

See, e.g., State V. McCarthV, 123 N J. Super, 513, 303 A.2d- 626_ I
{Essex County Ct. 1973); State v.  Osburn, 13 Or. App. ‘92, 508 P.2d. ... . -
‘827 (1973) .[aleohol testing generallv]; and Commonwealth V.
Guarles, 223 Pa..Super.. Ct. 363, 324 A.2d 452 (1974) (plurality -

_ opinion). There is, however, languaoe in Quarles to the effect that
breath testing is less mtruswe than the blood testing” that occurred :

in Schmerber. e . -

. See, People V. Graser, 393 N.Y.S.2d 1009 (Amherst Town Court

1977) in which the court treated the New Yerk prellmmary-
screening test as-a "search and seizure" governed by the Fourth

Arhendr'nent.

This analysis is sugcrested by a recent Supreme Court decxsxon,
Dunaway v. New York, — U.S..—, 47 U.S.L.W. 4635 (1979). ‘The

"Court in Dunaway reaffirmed the application of the probable-cause

standard to police seizures, except for ™ a limited set of

narrowly-circumscribed intrusions,” such as "frisks" for wespons and -

brief questioning of drivers and pasiengers near - international

borders to. detect illegal aliens.: While Dunaway" involved custodial .
. interrogation of a suspect without probable cause to detain hlm,_ ‘
the general principles set out. in that case: llkelv would apply as

well to anv detention of a cmzen

. United States . Lee, 274 U.S. 559 (1927)

. See, United States v. Sollsj 536 F. 2d 880 (9th Cll‘. 1976). The Soll"svv -
Court offered the followmg Justxflcatxon for ‘the reasonableness’ ss of _

. using dogs to detect marijuana hidden in-a trailer: .{a) the invasion

~ was confined to the space around the trailer; (b) no "sophisticated.
. mechanical or electronic dévices" were used; (e) the investigation
.was: not indiscriminate but solely directed to the partncular

Csa

i . -
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. contraband (d) there WES an expectatlon that the odor of maruuannv’
’ ,'would emanate from the trailer, and efforts to - mask that .odor .,

were visible; (e) the’ method used by the officer was moffenswe- () -

.~ there was no embarrassment to or .search of the person;: and {(g) ‘the .
--target was a phvs:cal fact lndncatlve of possnble cnme, not‘~ .

- »"protected commumcatlons.'!

v-Slrmlar issues were ransed in Umted States v. Bronstem, 521 F2d

459 (2d Cir. 1975) [holdmg that no search cccurred; since the .items
“containing: the marijuana detected by the’ dogs. were left in.a public"

36.

- .. discussed in.Intoximeters, Inc. v. Commissioner of Admlmstrauon, :
. No, 29190 (Cole Co. Missouri Cl!‘CUlt Ct., October "4, 1976)
37, .
: -sense of smell; see, United States v. Sohs, 536 F.2d 880, 882-83

place by ‘their owner] ;- see also, United States V.o

Martinez-Miramontes, 494 F.2d 808 (9th Cir. 1974) and’ Peogleh_v,':'l_?:;*.- :
K ‘Camgbel, 67 m 2d 308 387 N. F .2d 949 (1977) . : :

The requlrement that a testm[p,r devnce be ethanol specxflc 15 

The plam view doctrlne apphes to all flve senses, mcludmg the -

- (9th Cir. 1976).  Decisions drawing an anology between "plaln view"

’ .-.soa (9th Cir.. 1974)

~and "plain smeli" include  United States v. Johnston, 497 F.2d 397

(9th,Cir. 1974); and United Stafes v, Mnrtmez-eramontes, 494 F.2d

See, Umted States V. Alvorado, 495 F. 2d 799 (26 ur. 1944)

S

Ch.mel v, Callfor'ma, 395 U.S.. 752 (1969)

Cupp v. Murth, 412 U S 291 (1973)

-Brmegar v. United States, 338 U S. 160 175-17§ (1940), see .also,

Carroll v. Unitéd States; 267 U.S. 132, 162.(1925). This -is the
standard ]UdlCl&l defxnmon of probable cause, at least as it relates
to arrest. The American Law Institute has defined probable .

‘(reasonable) cause as a "substantial objective basis for believing

“that the person. to be-arrested committed the. erime." See

43,

Dowlmg, J.L. 1976, Criminal procedure. - Teaching materials. P
134, St. Paul, '\dmnesota' West Pubhsh ng Company :

‘Poldo v. Umted States, 55 F 2d 866, 869 (9th- Cir, 1932): .

' see Draper v. United States, 358" U.S. 307, 310, n. 3 (1959);
‘Brinegar v. ‘United States, 338 U.S. 160, 175 (1949) The Amerlcan

- Law Institute's Model. Code of Pre- Arralgnment Procedure, Sec.-
120.1(2) (Proposed Official Draft No. 1, 1972) uses the term.
"reasonable -cause to belneve -as the standard of eause authorn?mg a

'warrantless arrest
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54,

55..
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" Camara’ V. .MUnici:.‘él CouLt,'387"Uv'.S., 523,5?53"(7_3_8'(1-967)‘;. '

" Camara v. M-uni’cipél Court, 387 U.S. 523 (1667); See v. City of

Seattle, 387 U.S. 541 (1957)- _

Davis v. Mississippi,. 394 U.S. 721 (1969).

Terry v. Ohio, 392 U.S. 1 (1968).

Sibron v. New York, and Peters v. New York, 392 U:S. 41 (1968). .

See the cases cited -above in hote"_45.h -

‘See note 56 below and textélécc'ompanying. -
oA e . .

" The Terrv court repeatedly stated. that the frisk was intended

solely for the protection of the officer and persons nearby from
armed attack; it concluded that "there must be a narrowly drawn:
authority to permit a reasonable search for weapons for the

orotection of the police officer, where he "has reason to helieve- -
- .that he is dealing with an armed and dangerous"individual',-".'."‘392'
U.S. at 27, and noted elsewhere that "[tlhe sole '
* justification . . . is' the protection of the police. officer and others

nearby, and it- must therefore be confined in scope to an intrusion

. peasonebly designed te discover (weapons),” 392 U.S. at 29,

In Sibron the court specifically stated: "It is axiomatic that (a
search incident to arrest) may not precede an arrest and serve Aas

‘part of its justification.," 382 U.S. at 63.

People v. Pritchett, 74 . App. 3d 1002, 393 N.E.2d 1157 (1979).

A 1977 Supreme Court decision, Pennsylvania v. Mimms, 434 U.S.
106 (1977), held that an officer may, for his protection, require &
driver to step out of his vehicle. The Mimms court held that
while requiring the driver to leave is a "seizure," its reasonableness
is to be measured by a balancing test. Weighing. the officer's
interest in personal safety against. the slight additional

inconvenience to the validly stopped driver, the Court found the -

practice constitutional. -

Terry’' v. Ohio, 392 U.S. 1, 21 (1968).. "Reasonable suspicion" was the -

standard that sppeared in New York's "stop-and-frisk" statute, under
.whieh justification the frisk in Sibron apparently took place. The

Sibron decision did not directly rule on the constitutionality of the
New York statue, nor did it state ‘that a "reasonable suspicion”
would justify .all aspects of a "search for dangerous weapons." The’
Sibron court stated further that C o

56.

o e mten e emaag ] oD et en el s medtan T
TN TRNEY e S e







- "At leabt some of the actnvxtv apparently permltted under
© the rubrie of searohmg for dangerous weapons may thus be
permxssnble under the Constitution only if the '‘reasonable
SU‘iplClOﬂ of criminal actmtv rises to the level of probable
cause.’ Finally, it is lmpossmle to tell whether the .
.. standard of 'reasonable suspxcxon connotes the same sort of
" specifity, reliability, and’ objectivity’ whxch is the -~
touchstone of permissible governmental action under the.. =
‘Fourth Amendment" (392 U.S. ~at 61, n. 20.) '

_The relatlonshlp between probable cause and reasonable susplcmn has not '

.been .defined in quantitative terms by the Supréme Court:™ See, Dowhng,

J.L.. 1976. Criminal procedure. Teaching materials. . p. 369.- St. Paul .,
. Minnesota: West Publishing Company,. in whieh it.is- stated "[RJ easonable
‘ ‘'suspicion is not- closely subjected to quantitative definition.” It consists of .-
something less than probable cause but more than a. 'hunch' Trachtncnal-

factors used bv cfficers in assessing probable cause ... . are also. useful
_m attemptmg to welgh the presence of reasonable susplclon " ’

The author provxdes, at p. 134, a dxagram descrlbmg the dxfference among

~"mere susp1c1on," "reasonable SUSDICIOH," and "probable cause.” ThlS.'.

diagram. appears in Appendix B. v
57, Qchmerber v. Cahforma, 384 u.s. 757 (1966).

58. People v. Sgperlor Court of Kern County, 6 Cal. 3d 757 493 P 2d B

,!145 100 Cal. Rptr 281 {1972).

-

59.  Rossell v.. City and \,ountv of Honoluly, 59 Hew. 173, 579 P.2d 603 .. :

(1978)

60, See, .g., Campbeli v. Superior Court, 106 Ariz. 542, 479 P.2d 685
-(1971); and People v. Brown, 174 Colo. 513, 485 P,2d 500 (1971), .

appeal dismissed,” 404 U.S. 1007 (1972) which are typxcal.

61 See, UNIFORM VEHICLE CODE §§ 6-205. 1(&) 6-205.1(c) (Supp 1r

1976) the provisions- of whlch are “widely followed

62 In this reo,'ard see, eg., State v. Oevering, '--‘vhnn.-——; 268. N W. Zd .

68 (1978); State v. Heintz, 286 Or. 239, 594 P.2d 385 (1979);

Commonwealth v. Hlvasa, —Pa. Super.—, 405 A.24 1270 (1979) and .'

Van Order V. State, 600 P.2d 1056 (Wvo. 1979)

63. People v. Graser, 393 N YS 24 1009 (Amherst Town Court 1977)

64. State, Department of Public Safel v. Grovum, 297 an. 66, 209‘

- N.W.2d 788 (1973).

65. See, Commonwealth V. D:Francesco, 458" Pa. 188, 329 A.2d. 2041“;'

: r974), see also, Annot., 15 A.L.R. 3d 748 (1967)
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_‘ 66 '.' .‘»';

~~ aleohol to the point that .impairment of ability was visible to an

6T

- .68,
69,
70,

: Sée', ‘e.g., People v. Lambert, 395 M_ich.g2'96,"'235 'N."W.?l.d}338 (1975) I
- Which required as proof.that the defendant was driving’ while under
the ‘influence of ‘liquor (evidence) that the defendant's abilitv to'

drive was substantially and materially-affected by ‘the consumption .
of  alcohol; and -as proof of the lesser includedioffense'of_vdriving _
while ‘impaired that the defendants' .ability to drive was impaired by

ordinary, observant perscn.

"Some’ jurisdictions Have 'eq‘uaté,d probable. cause to a standard
- whereby the facts indicate that it:is 'more likely: than not' that the. -
© suspect committed the act. This is likely a ‘standard more -

stringent than Constitutionally required.". ‘Dowling, J.L: -1976.

.Criminel procédure.. Teaching. ma.ter'i'als.'.q-'p.}"~!34‘..1 A-SAt.,_‘AP_a'u{l'v, -

Minnesota: .. West Publishing - Company.-

'UNIFORM VEHICLE CODE § 5-205.1(a) (Supp. Il 1976),
UNIFORM VEHICLE. CODE § 6-205.1(c) (Supp, It 1976).

. See, e, the following statutes:- .CAL. VEH. CODE § 13353(a)"
(West '1971); ILL.- ANN. STAT. ch. 95 1/2, § 11-501.1(a) (Smith-Hurd -
" Supp. '1979); -and. MICH. COMP. LAWS ANN. §§ 257.625c(1Xa) (1977). -
- In_addition, a number of court decisions have affirmed the -
existence of the arrest requirement: caces ere collected in State v. .
" Qevering, ——- Minn, ---, 268 N.Ww.2Zd 68, 74-75 (1878) (dissenting
,,opiniong. . In some states witnhout prearrest- test provisions, the:

" Marrest" need not be a formal or "legal" one so-long as it is a

o rhysical one, that-is, a restriction of the driver's freedom to move; -
-in this regard see, Glass v.. Commonwealth, Department of
Transportation, Bureau of Traffic Safety, 460 Pa. 362, 333 A.2d 768
Q97sy. - T S : o S

4

12,

* .. STAT. ANN. § 169.123(2) (West Supp.1979) [driver may elect : . . '
. alternatives only when requested to take. blood test] .- As of -

. the District of Columbia offered drivers -some. choice of tests .~
. (Keane et ‘al. 1978, p. 6). - o o S ‘ -

s,

~ -.other qualified person of his own ~choosingl ;' ILL. ANN. STAT. ch.”
. -95-1/2,°§ D-50L1(aN8) (Smith-Hur< Supp. 1978-79); and N.Y. VEH. &
B .TRAF. LAW § 1194€8) (MeKinney Supp. 1978-79).. As of December ' .

UNIFORM VEHICLE CODE § 6-205.1(c) (Supp. TI 1976),
UNIFORM VEHICLE CODE § 6-205.1(a) (Supp. 111976).

—

December 31,71977, the implied-consent laws of sixteen states and

" See, e.g., UNIFORM VEHICLE CODE § 11-902.1(aX3) (Supp, 11 1976)- -

i"physician_, or a qualified technician, chemist, registered nurse, or . .-

Cse

See, e.g., CAL. VEH. CODE § 13353(a) (West 1971); see also, MINN.

18 i it g i e =
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- of Columbm a!lowed dnvers to ohtam addxtxonal tests (Keane et al o
: 1978, o 6) .

-75.

431 19'. lhe 1mpued consent statutes of 12 states and the ')ntrlct,

In <ichmerber v. California, 384 US 757 760—65 (1966) it- was held
that chemical testing was not "giving testxmonv n - For that reason:

the safeguards-—mclqdmg the presence of ‘counsel--that were

guaranteed by Miranda v. Arizona; 384 U.S. 436 (1966) to persons

mterroeated -while in custody do not apply. In this regard see,

" e.g., State v. Macuk, 57 N.J. 1, 268 A.,2d 1 (1970); State. .v. .Moore,

16..

ST,

.18,

94 129, 227 N, W. 2d 727 (1970)

79 Wash., 2d 51, 433 P.2d 630 (1971) and - Stdte v BundersJ 68 Wis.

Davis v. Poge, 128 Ga. App. 791 197 SE2d 861 (1973) Newman v,

Hacker, 530 S.W.2d 376 (Kv. 1975) Some state .courts have

reasoned that since the .entire xnplxed—cons:nt procedure—mcludmr{'
the revocation or suspension of licenses--is.civil in nature,- such -
.-eriminal-law safeguards as ‘éounsel are unnecessary Cases are‘

collected in Dunn v. Petit, — R L -_-f- 388 A 2d 809 (1978)

'The "optlon to refuse" actuallv is a nght to choose a mandatory
" license suspension in ‘lieu of having evidence from chemical. tests
admitted at trial. In states where such a "right to refuse" is not -
recognized, the prosecution in a DWL trial ‘may in effect penalize a.. "
‘driver for refusing by commenting on the refusal at.the trial, In-

this regard see, e.g.,, UNIFORM VEHICLE CODE § 11-902. 1(e) (Supp.

‘11 1976) -[optional provision}; ALA. CODE tit. 32, § 5-193(h) (1975);
OEL. CODE tit. 21,8 2749 (1974) &nd IOWA CODE ANN § SZ]R i1 -
{West -Supp. 1978-79). o ,

Only two states-—Oregon and Wnsconsm--do not make all DWI

cenvictions punisnable by possible confinement to jail;y see in this -
.. regard, OR. REV. STAT. §§ .484.360, 484.365(3)(a) (1977); and WIS.

STAT. ANN. § 346.65(2)a)(3} {West Supp. '1979-80). All states

' provide for either mandatory or dxscretlonarv license suspewsxon as .

a penalty for a DWI conviction. -

See, e g Pndeaux v. State, Department of .Public Safety, 310 Minn,:

405 247 N.,W.2d 385 (1976); People v. Gursey,. 22 N.Y,2d 224, 239

N, E 2d 351, 292 N.Y.S.2d 416—(1968) and State v. Welch, 135 Vt. 316,

376 A.2d 351 (1977). While the Prideaux and. Welch cases use the

"term 'eritical stage," thev expressly based thenr holdings on the
existence of a statutory right of attorney consultation. - Thus while-

they constructed a line of reasoning leading to the conclusion that

- a. constxtutlonal right of attorneév consultation ex1sted thevy .
ultlmately refrained from deciding the constitutional issue-and. -~
‘based their decisions on statutory provnsxons instead, - See generally_

Dunn v, Petit, — R.L. —, 388 -A.2d 809, 812 (1978)

‘See, e.g., ILL. ANN. STAT. ch. 95- 1/2 .- 501, 1(a)(3) (Srmth Hurd
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’ Supp 1978) MINN. STAT. ANN..§ 169.123(3) (West Supp. 1979); and

" VT. STAT. ANN. .tit. 23, § 1202(b) (1978); -see _also, Gooch v,

; gradhng, 523 S w.2d 861 {Mo. Ct. App. 1975) {applying court rule
granting arrested persons the nght to contact counsel]' and=

81.

82!

83.

Vo

.85,

86.

87, .

88,

Siegwald v. Curry, 40 Ohio App..2d 313, 319 N.E.2d 381 (1974)

 Tapplying statute granting arrested persons the rlght to contact -

counsel] .

U.S. CONST. amend.. VL. The varicus Sixth Amendment fair trial
-~ _ guarantees have been held applicable to the states; see, e.ff., - . - T BRI
_..-Duncan v. Louisiang, .39} U.S. 145 (1968) [jucy triall; Klo%fer R ) BT

North Carolina, 386 U.S. 213 (1967) [speedy triall; Pomter v. Texas,

380 U.S, 400 (1965) [confrontation of adverse w1tnessesl, and Gxdeonj._.

v. Wainwright, 372 U.S. 335 (1963) [nght to counsell

Giglio v. United States, 405 US 150 (1971) Brady v.‘Maryland 373
U.S. 83 (1963). A

People v. Hitch; 12 Cal. 3d 641, 527 P.2d 361, 117 Cal. vatr.‘

(1974). Some states requxr‘e by ;tatute, the retention of breath
samples. In this.regard see, e.f., VT. STAT ANN tit. 23 S
- 1205(a) (1978) ['10 days] . .

The remedv for such a vxolatxon of due process is reversal of the'
conviction, and remend of the case for a new trial at which the S
- defendant will be able tc present his defense with full aceess to

the material owvr‘!onno DEOE]‘: v I‘ ‘v 12 (}a} Qd 34 ﬁ2" o

v

361, L7 Cal. Rptr. 9 (19747,

Ueds

See, e.g., Lauderdale v. State, %48 P.2d 376 (Alaska 1975;; Scales v.
City Court of the City of Mese, — Ariz. ---, 594 -P.2d"97 (1979);
and Garcia .v. District Court 21st Judicial District, — Colo, —,
589 P.2d 924 (1979). ’

See, e. z., People . Godbout 42 1. App. 3d 1001, 356 N.E.2d 865
l§76) -People v. Stark, 73 Mich. App. 332, 251 N. W.2d 574 (1977);

“ State v. Shutt, 116 N.H. 495, 363 A.2d 406 (1976); State.v. Teare,

135 ‘N.J. Super, 19 342 A.2d 556 (App. Div. 1975); State v. Watson,

48 Ohio App..2d 110, 355 N.E.2d 883 (1975); Edwards v. State, 544 -

P.2d 60 (Okla. Crim, 1975); State v, Reaves, 25 Or. App. 745, 550

" P.2d 1403 (1976) State v. Michener, 25 -Or. App. 523, 550 .P.2d 449 -

(1976).

_State v. Duguid, 50 Ariz. 276, 72 P.2d 435 (1937); Lawrence v. Citv
- of -Los Angeles, 53 Cal. App. 2d 6, 127 P.2d 931 W942); State v.

Hane., 231 Towa 348, 1 N.w.2d 91 (1941)

In State v. Baker, 56 Wash. 2d 856, 355 P.2d 805 (1960) ‘the,

followmg prerequisites for ‘the admxssnon of breath test results were
set out:: (&) the testing device was p;'operly checked out or in

‘60 -







' '»V-._,proper workmg order at the tlme of the test- (b) the chemxcals -

" were correet in kmd and. compounded in .proper. proportions; (c) the

test subject -had nothing in his mouth and had taken’ nothmq within . .

. "’quallfled operﬂtor in the proper manner.

g9l

90,

. ‘o
[$+]

93.

94,

See, e.g., CAL VEH CODE § 13353(&) (West 197') MICH (*OMP
- LAWS ANN. § 257 .6258(3) (1977); ‘and N.Y. VEH. & TRAF. LAW §
.194(2) (McKinney Supp. 1978-79). It should be noted that most
. -drivers who are tested for BA(‘ have been.: arrested and advised of
- their rights. under Miranda -v. Ar:zona 384 U.S. ‘436 (1966) o
addition ‘to ‘the '\/Ilmnda r1ghts-~wh1ch applv - only ‘tu statements e
- made while in cus oay, he tested driver. frequentlv is advxsed of:
his . statutory rights and of the consequences of his” decxsxons with
-respect to testing. - Therefore;. ‘it . is possible -that a driver- might... -
" -confuse the two sets of warnings and erroneously belleve he has (or
" does not have) -certain rights- or options.’ “This ‘problem is discussed

in Rust ‘v, Department of Motor Vehicles, 267 Cal. App, 2d 545, 73 -

.fifteen minutes .of the test; and fd) the test was glven bv |

Cal. Rptr.. 366 (1968); and Calvert v. State, Department. of

_ 'Revenue Motor Vehlcle Dwnsxon, 184 Colo. 214, 919 P.2d.-341 (1974)

;See, e.g., COLO 'REV. STAT. ANN. § 42-4-1202(b) (1974); ILL." -
- ANN.»STAT. ¢h. 95-1/2, § 11-501.1(a) (Smith-Hurd Supp. 1978) and R

IOWA CODu AN\I 5 3218 3 (West Supp. 1978—79)

'See, . g., UNIFORM VEHI“LE CODE S 11-902 l(a)(l) (Supp. 44 1976)

Scc e.g., \wu v. \mre, Joporfme“t of Revende Mocor Venicie:

DlVlsxon, 184. Celo. 142, 519 P.2d 332 (197 4); State v. Jensen, 216

N.W.2d 359 (jowa 1974) and State V. Buckme;ham ==~ 8.D. ---; 240

N.W. 2d 84 (1976‘

CAL, ADMIN CODF S 1221 4(&)(2), in Erwin, R. E _1976. 'Defense
- of drunk driving. cases.  Criminal-civil. 3d ed 2 vol., pp

28- 38 2—28 38 3. New _York‘ Matthew . Bender and Company, lnc

CAL. ADMIN. CODE § 1221 4(&)(1), in Erwxn R.E. 1976 Defense .

" of drunk drrvmg cases,. Criminal- -civil. 3d ed., 2 vol., pp.

97

28 38 1—28 38 2, New York ‘Matthew. Bender and Companv Inc

. See, UNIFORM VEHICLE CODE § 11-902 MaX(2) (Supp. T 1976).
See, eg, N.C. GEN.A)TAT §°20- 139 1(b) (1978) |

_In most states a BAC Ievel of 10% or above raises. a’ "presumptlon"- ‘
" (actuslly an inference) of- 1ntox|catxon, and a level between .05% |

- and .10% is relevant evidence of intoxication 'th..t can be considered

together with other evidcnce, See, 'UNIFORM VEHICLE CODE §
11-902.1(b) (Supp.. II 197v}. TherOfore, it is likely that a driver who - -
1s tested at the road51de would have. a. BA(‘ mdlcatmg to the )
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" by law; in this regard- see, e.o., OHIO REV CODE ANN.. § 4549.13 . -
(Page 1973) . . .

98.
. had beén ecnacted: DEL. CODE -tit. §§ 4177(a), 4177(by (Supp.

: testmg offncer his probable-—or at least p(w;';lble—mtoxxcetlon

As of December 1978 the followmq so—caned "per se" DWI statutes

1978); .FLA. STAT. §§ 316.193(3);, 322. 26"(2)(c) (1978); MINN. STAT. -

" ANN. § 169.1210)(d) (West Supp. 1979); MO. ANN. STAT. § 577.012

99..

100. -

(Vernoa Cum. Supp. 19739); NEB. REV. STAT..§ 39-669.07 (Cum. |

" Supp.- 1978); N Y. VEH. & TRAF. LAW.S§ 1192/2) (McKinneyv. Supp.
© '1978-79); N.C. GEN, STAT. § 20-138(b) (1978); OR. REV. STAT. §

..487.540(a) (1977) S.D. COMP. LAWS ANN. § 32-23-1(1) (1976); UTAH

'~ CODE ‘ANN. § 41-6-44.2(a) (Supp. 1977); VT. STAT. ANN. tit. 24, §

1201(a)(1) (1978); and WIS. STAT. ANN. § 346.63(4) (West Sunp.

‘1978'—79) Similak- legislation is. pending‘ in a number of cther .« .tes.

Pau; v Davns 424 US 693 (1976)

See, e.g., GA CODE ANN §§ 68- 2101—68 2111 (197") and Supp. 1978)
'[E'r_ohxbxnng the use of radar, for example: within 500 feet of a-

sign warpmg that radar. is. being used,- within 3C0 or 600 feet -
(dependi_ng on ‘its location) of -a signed reduction in the speed limit, -
- anyvwhere the posted speed limit had been reduced within the

. preceding 30 days, on-any ‘grade in excess of seven percent, or

“where police or court revenues are .subsidized by ‘*raffic fines; .

requiring that radar units be visible to traffic from a distance of -

" at least 500 feet; and making the use of radar by local authorities
subject to other restrictions not appl,'cablc, to the state.highway . -

" patroll; TLL.-ANN. STAT. ¢h. S5 1/2, §1i-662 ' (Smith~-Hurd Supp. -

102,

1978) [prohibiting the use of devices within 500 feet of a change in
the posted speed.limit]l; and MISS CODE ANN. § 63-3-519 (1973)

[prohlbxtmg local police agericies 'in municipalities having less than..

a gwen population from using radar on federal or state mghways]

_In_addition @& number of states .,re;;ure the placeme_nt of warning .

signs in areas where radar is being used; typical provisions inclide
GA. CODE ANN, '§ 68-2105 (1975). [applles only to radar used by
local authorltles] and VA CODE § 46.1-198.2 (1974). ,

In some ]urlsdxcnons, unmarked -patrol vehicles may be prohibited

Peaple v. Hltch 12 Cal. 34 641, 597 P’.}za 361, N7 Cal. Rotr: 9'(1_974_).
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