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U.S. SENATE,
SuBcoMMITTEE ON CRIMINAL JUSTICE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.
The subcommittee met, pursuant to notice, at 10 a.m., room 2228,
Dirksen Senate Office Building, Senator Joseph R. Biden (chairman
of the subcommittee) presiding. :

OPENING STATEMENT OF SENATOR BIDEN

Senator Bmen. The hearing will come to order please. This morning
we will examine the operations of 10 demonstration pretrial service
agencies and legislation to provide pretrial services in all Federal
district courts. (

The 10 demonstration pretrial service agencies were established in
title IT of the Speedy Trial Act of 1974. Congress enacted the Speedy
Trial Act in response to the alarming rate of crime committed by per-
sons free on bail. ‘

Senator Ervin concluded that the solution to crime on bail is not the
wholesale pretrial detention of persons presumed innocent, which the
Nixon administration had proposed. Instead, he offered a solution
which goes directly to the heart of the problem.

The longer the period of time before trial, the greater the likelihood
of a second crime. Senator Ervin’s solution is embodied in the three
elements of the Speedy Trial Act. First, a short period before trial;
second, informed bail decisions; and third, bail supervision. '

The 10 demonstration pretrial service agencies were charged with
carrying out the second and third elements. The demonstration agen-

cies were further charged with implementing the goals of the Bail -

Reform Act. That act established a presumption in favor of the release
on personal recognizance or unsecured bond, or when necessary, the
imposition of the least restrictive conditions for release necessary to
insure appearance. ‘

Unfortunately, the act gave judicial officers no assistance in effec-
tively carrying out the mandate. Not surprisingly, the courts were
unable to make informed decisions on release and naturally tended to
err on the side of incarceration. ,

" Too often, defendants committed subsequent crimes or became fugi-
tives. The demonstration pretrial service agencies enable judges to

. of the NCJRS system requires permis” f ‘pake informed decisions and supervised the defendants when condi-
© Eurther reproducti,OT{‘ O:,‘:;‘:e © tions of release are imposed. Information available to this committee,
cion of the TOPYTIGNt ownek ‘-; including reports by the General Accounting Office and the Adminis-
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trative Office of the U.S. Court% ir};d.ifate that pretrial service agencies
'm functions essential to the bail process. . ‘
pe’.Ii‘fl(l)éll'zlfore, the answer to the threshold question, “Are :‘[?I‘etl‘l,i,d serv-
ices necessary ¢” is, in the opinion of the subcommittee, Yefs.' Jivid-
The primary goal of today’s hearing is to hear the views of mdiv i
uals closely associated with the pretrial services agencies on two 1mp{)rd
tant issues. First, should the pretrial services agencies be exparéc _el
beyond the 10 demonstration districts? If we conclude that pretria
services are essential to carry out the goal of the Bail Reform _A:ct, 15.
there any rational basis for limiting the services to certain defendcmtf d
T question the proposal that the size of the criminal caseload .sl}g.u' ]
determine whether a district receives pretrial services. An individua
should not have a less informed bail decision, simply because he or she
is arrested in a particular district. o
* ggf)snd, therepis some controversy over the best means of providing
pretrial services—through existing probation officers, or through pre-
trial service officers independent of probation. Ordinarily we n.nghﬁ
conclude that legislation is not the appropriate vehicle for a seemingly
inistrative decision. ' o
adgéwever, congressional mandate may be necessary in this 1nstanccf
because there are a number of important tactors which proponents
of both probation and independent agencies argue will have substantial
effect on the success of the program. Differing operational philosophies,
priorities, and cost are factors of particular concern. . .
The Speedy Trial Act legislation, which passed the Senate in 1974,
established independent pretrial service agencies managed by boards
of trustees. The view in the House that probation should perform the
service resulted in the demonstration programs. evenly split between
the two forms of administration. Although independent administra-
tion of the agency still appears to be the preferable approach, the
subcommittee welcomes any evidence that, in the past few years, the
probation-run agencies have done a better job than those administered
by boards of trustees. _ ' ) )
We may even find that there is a hybrid of the two forms of admin-
istration, whith incorporates the best features of both. Qur witnesses
today are all well qualified to address these concerns. We will hear
from representatives from the Federal judiciary, U.S. attorneys, the
pretrial service branch of the Administrative Office of the U.S. Courts
and the heads of five pretrial service agencies, including the District
of Columbia. . o
Our first witness is Judge Gerald Tjoflat of the Fifth Circuit Court
of Appeals. Judge Tjoflat is here today to share with us the views of
the U.S. Judicial Conference Committee on the Administration of the
Probation System, on which he has served as chairman since 1978.
Judge, if it’s all right with you, we will begin with you. Welcome.
I understand you have a prepared statement. You are welcome to fol-
low that prepared statement or summarize it, we’ll put it all in the
record. Proceed in anyway you feel most comfortable. )
Mr. Tsorvar. Mr, Chairman, T do have a prepared statement which
Tl appreciate being filed in the record and rather than reading that
statement in the record, I would rather make some brief remarks and
then leave myself open to questions.
Senator Bipewn. Fine.
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STATEMENT OF HON. GERALD B. TJOFLAT, U.S. FIFTH CIRCUIT
COURT OF APPEALS, AND CHAIRMAN, COMMITTEE ON ADMINIS-
TRATION OF THE PROBATION SYSTEM

Mr. Tsorvat. Let me say that the statement you just made for the
record embodies most of my views on the subject. The probation com-

" mittee on the Committee of the Administration of the Probation Sys-

tem. of the Judicial Conference of the United States has had oversight
responsibility of the pretrial service agencies in the 10 pilot districts,
since the Speedy Trial Act began to be implemented.

And we also had oversight responsibility of the report, the final
report filed by the director of the administration office of the United
States Courts, last July. It was due July 1, 1979, and filed shortly be-
fore that.

So we are very familiar with how these agencies have operated since
the Speedy Trial Act, title II, has been implemented. Let me say that
your observations regarding the failure of the courts to implement the
Bail Reform Act of 1966 are accurate in my judgment and in the
Judgment of the committee.

The Bail Reform Act in requiring a judge to investigate alternative
methods of releasing an accused prior to trial, in the event that per-
sonal recognizance, or an unsecured bond are insufficient to secure his
presence at hearings and at trial.

The act requires a judge to undertake a lot of investigative work in
terms of relying on evidence in setting conditions of bail and there
was no method available after the act was adopted to permit judges
to do that. '

In consequence, many times persons who ought not be detained, were
detained, because they could not meet a monetary bail. And many
times people who should have been detained or had Testrictions placed
on their release were not and were released under a monetary bail.

Now since the implementation of the pretrial services agencies in the
10 districts, we have monitored the reactions of judges, magistrates,
prosecutors, defense counsel, probation officers, everyone connected
with the pretrial services agencies. The overwhelming view is that
these agencies have afforded judicial officers a ‘greater factual basis
upon which to make an informed bail determination.

There has been a reduction, they think, in the incidence of pre-
trial crime and in the failure of offenders to appear for hearings and
for trial. And the feeling is there has been a reduction in pretrial de-
tention. That is the feeling echoed by all of those having some involve-
ment in the 10 districts.

To the extent that that has been accomplished, there has been a sub-
stantial improvement of the administration of criminal justice in
those districts. And even in those instances where a benefit is not dem-
onstrable, the appearance of justice has been enhanced because all
offenders have been treated alike as it were and have had a, fajrer hear-

ing and a more informed hearing on the issue of bail.

You mentioned the question of whether or not pretrial services can
be limited to some offenders and deprived from others. I see no way
that can be done, realistically. I think the effort to determine who
ought not to have the benefit of the services and who ought to have the
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benefit of the services would command as much manpower as the sys-
tem is now expending.

Senator Bmex. Judge, if you don’t mind I’d like to interrupt you
at that point. I make a personal reference which is awfully dated, I
keep thinking that I'm fairly new here, but I've been here now over 8
years. It’s been a long time since I've practiced law. '

But in the Delaware State court system we implemented a bail
reform system at the State level, with pretrial release officers. We also
implemented a bail reform system. The information about an arrested
person, accused of a felony, was in the hands of the probation and
parole people, We used to rely on them a little bit. There was a differ-
ence 1n attitude in gathering the information about whether or not they
warranted being released on their own recognizance.

There’s a different attitude between the way they went about it and
a year later when we implemented an independent agency which did
nothing but determine whether or not and under what conditions some-
one should be released on bail, giving our State court judges the infor-
mation they needed to make those judgments,

With the independent agency that did nothing but deal with the bail
questions, there seemed to be, for lack of @ better word, a slightly
different sensitivity compared to when it was done within the Office of
Probation and Parole. _

I can’t really articulate it any better than what I've just done. What
T’'m searching for, is there any feel for a difference? Because, one of
the issues here, obviously, is whether an independent agency is needed,
or do we use the infrastructure that we already have and expand it—
probation and parole—to encompass the bail question.

Mr, Trorrar, Let me offer these observations. Probation officers, all
pretrial service officers, under the two types of systems we’ve been
operating, are answerable essentially to the courts. Probation officers
historically have served at the pleasure of the courts. As a consequence,
it is only natural, T would think, for probation officers, especially when
the views of the judges they serve are fairly strong, to advise the judge,
pei'lhaps subconsciously, those things the officer thinks the judge wants
to hear.

There’s nothing new about that in a probaticn officer-judge relation-
ship. That’s true perhaps, even a Senator-staff personnel might be in-
clined to tell the Senator what the Senator wants to hear, sometimes.

Senator Bmoen. That probably happens——

Mr. Tsorrar. I don’t make observation in anyway to reflect on the
probation officers. Now when pretrial service officers are also advising
the judge on bail matters, there’s a stayed attention, inevitably present
when the pretrial service officer, whether he’s a probation officer or an

independent officer working for another branch of the court as it were,

to maintain some kind of dialog with the court. ) )
If the officer is recommending bail conditions, which the court is
not going to accept, the officer 1s going to be inclined. regardless of
how he’s emploved to get within the ballpark. To establish some kind
of credibilitv with the court. And hopefully over a period of time as
conditions of release, not previously used, be...me utilized with sue-
cess, the iudges change their views about admitting people to bail.
One of the reasons the Bail Reform Act didn’t get off the ground
really is because we still had monetary bail being the rule in most
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districts. They simply followed the State practice and judges and
lawyers came};o thg %‘ederal system out of the State practice. And
that’s what worked and probably wasn’t even questioned. _

Now an argument can be made that the pretrial services operation
ought to be reporting directly to the judge and not to a probatl_ori
office so that you don’t have an officer serving two masters, pretria
services and probation. _

I think, however, that by and large regardless of the alternative
chosen, you’re going to ultimately build the same kind of rapport be-
tween the officer and the court. I think maybe it’s very difficult to de-
cide which officer will give the judge the most forthright and straight
forward recommendation on a release. L '

There’s a middle ground really. No two districts in the United
States are alike. Some are small, some are spread out, the case loads
vary depending upon the Justice Department’s prosecutorial policy
and many times if the system is implemented, it may well be that a
court ought to be in a position, the local court, the circuit council, and
the Judicial Conference, in a position to use both worlds as they were.
In order that the manpower can be put to the best use.

But I think that the observation has some fact that you brought
out.

Senator BmeN. I, as you, am not sure exactly where that leads us.

Mz, Tsorrar. The director’s report recommended that the function
be kept separate. That is the best of the worlds. That is the commit-
tee’s view and my own view. _ ) e

Senator Bmew. It’s further your view and the committee’s view, if
I understood you correctly, that the continued funding, and expansion
of the pretrial services operation means, that we continue to expand
from 10 districts, I assume, ultimately to all the districts. |

Mr. TaorraT. That’s right. On a need basis. On a demonstrated need
basis. o

Senator Bipen. How is that need demonstrated ¢ What criterion do

ou_' . .
v Mr. Taorrar. Well you have to know something about the criminal
caseload in a given district. Some kind of study would have to be
made about the criminal caseload and the best way to conduct pretrial
services interviews.

If you took a State like Wyoming or Montana for example where
you have offenders just spread out all over the place and the court
isn’t sitting in more than one or two places, you have one type opera-
tion if you're in the southern district of New York you have another.

I think that in the same fashion that speedy trial plans generally
are fashioned. That is they emanate in the local court with a com-
mittee, the circuit council then is involved to approve the plan and
finally the judicial conference has oversight responsibility.

Senator Bmoen. My problem with that is if the basis for the pre-
trial services operating independently is that it works better that way,
and I assume that is the case, that conclusion is arrived at as a conse-

" quence of the determination that it works better in terms of providing

the judge with the necessary information. _ o

Mr. TaorraT. Those areas where you have a sizeable criminal case-
load, there’s no reason why you couldn’t have, ought not have the pre-
trial services officers reporting directly to the court, just like the proba-
tion officers do.
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I was speaking mainly of a lot of districts where it is hard to
determine. )

Senator Bmmenx. Why would they report, I mean why should thers
be a difference? .

Mr. TaorraT. If you have ample funds and ample manpower, you
could do it in every district. .

Senator Bmex. I see what you'’re saying. What you’re saying is that
in those district where the caseload isn’t that great, the assumption is
that the existing apparatus could handle the bail, along with proba-
tion and parole. )

Mr. Tsorrar. Many districts for example adopt the policy of hav-
ing probation officers conduct the pre-sentence investigation or com-
mence doing it as soon as arraignment has occurred. They don’t wait
for a guilty plea, they don’t wait for trial. T 1t’s a very efficient way
of doing it.

Tt’s done with the offender’s consent of course and so that when a
guilty plea occurs or the trial occurs, the investigation is concluded.
Well in a sense, the probation officer has done both furctions. The
information he’s gathered can be used for bail purposes just as easily
as for presentence investigation purposes. o

That usually occurs in these smaller spread out district as distin-
guished from a large metropolitan district where all the judges are in
one place and you have large probation offices and large pretrial serv-
ices offices.

Senator BmEeN. So you don’t see in those instances any real problem
or confusion existing because the probation being performed essen-
tially for judge and the pretrial services function preformed essen-
tially for magistrate. You don’t see any problem arising as a conse-
quence of that in the districts where there is a diverse, spread out and
limited caseload.

Mz. Taorrat. In the report there are lots of such cases. No problem
there as compared with a large metropolitan district. I would think
the legislation ought to be flexible enough to aceommodate the idea
of having more desirable and independent functions for pretrial
services.

Senator Bmen. In those areas, those major metropolitan areas, is
there a need based on anything other than the caseload to have the
chief pretrial services officer independent of the chief probation offi-
cer? .

Mzx. TaorraT. Well I think——

‘Senator Bmen. Is there any substantive reason for that?

Mr. Tsorrar. No more than you would have anywhere. Ideally you
have separate functions. In the large.metropolitan district, because
of the size of the caseload, because of the size of the probation offices,
the number of officers, just the table of organization and the size of
the court, you’re going to have two separate functions in my view.

Senator BmeN. And you don’ see any fundamental difference be-
tween the attitudes and priorities of probation officers which might
make an independent pretrial officer better suited to oversee the
agency ? S —

Mr. Taorrat. No, I do think that there ought to be separate func-
tions in the large metropolitan courts. I just think in the nature of
things, the goals of the pretrial services agency, the goals of the imple-
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mentation of the Bail Reform Act can be administered better if the
officers performing the function report directly to the court on that
function they are performing.

Just as the probation officers do in their function.

Senator Bmen. And the reason though that you depart in the
smaller districts then relates mainly to money ?

Mr. TsorLar. Well it relates to money and just the way in which
the business in those courts transact, essentially.

Senator BmEex. Because it’s more informal or what 2

Mr. Taorrar. Well just because you have a lesser caseload and
spread out offenders.

Senator Bmen. Well how does that impact on——

Mr. Toorrat. I agree with you if you had all the money, if money
were not a problem and personnel were not a problem, you could have
a pretrial service agency officer and a probation officer in each one
of these localities where the court might go the whole course.

Senator BioeN. Would you see any problem in the pretrial services
officer in those districts being part time?

Mr. TsorraT. The question there would be whether or not you could
get somebody as competent as 2 probation officer having the qualifica-
tions that the judicial conference and the administrative office set out.
Beiore a court can hire a probation officer, you may not be able to find
a probation officer, especially in those areas, having the background
necessary to do the job. Then you would diminish the quality of the
information and the quality of justice. .

Senator Bmew. You know that the caseload depends as much upon
the Justice Department’s policy in that district as anything else,
doesn’t it ?

Mr. TyorraT. No doubt about that.

Senator Bmen. And that in no way impacts upon the competence
question.

Mr. Tsorvar. If you stop having, prosecuting bank robbers and
maybe some heavy narcotics and some forms of organized crime,
which has occurred in some of the districts, especially in connection
with bank robberies, and you substitute therefore, white collar of-
fenders who have entirely different problems, coming from another
strata of society and less caseload, you just have different

Senator Bmew. OK, Judge. Is there anything you would like to add ?

Mr. Taorrar. No, as I stated, I was interested in answering any
questions you might have.

Senator Broex. Well, as I said, the two things we are most con-
cerned with are first whether or not the concept should be expanded
beyond the 10 districts; you’ve answered that one pretty clearly.

Mr. Taorvat. I think that’s indispensible or we ought to write the

Bail Reform Act out of the books.
_ Senator Bme~. And second question, which you’ve also answered
1s whether or not it should be part of an existing apparatus or in-
dependent. Whether or not it should be performed by those perform-
ing the probation function or by an independent bail operation and
you've answered that one fairly well. '

M. TyorraT. May I add one thing ?

Senator Bmen. Surely, please do.

s



Mr. Toorrat. I wouldn’t have the separation if there were separa-
tions beyond that which is necessary at the local court. In my view
there wouldn’t be any necessity to establish another branch of the Ad-
ministrative Office of the U.S. Courts or to carry the separation into
the table organization beyond the local court, the function itself.

Senator Bmen. I would tend to agree with you on that. Judge, thank
you very much. I appreciate your time. I know you’re a very busy man.

Thank you for coming.
Mz, Tyorrat. Thank you.

PREPARED STATEMENT OF JUDGE GERALD B. TJOFLAT

Mr. Chairman, committee members, I am Gerald B. Tjoflat and I have been a
United States Circuit Judge for the Fifth Circuit since December 1975. I served
as a United States District Judge for the Middle District of Florida from October
1970 until my appointment to the appellate bench. From June 1968 until October
1970 I was a judge of the Circuit Court, Fourth Judicial Circuit of Florida. Since
January of 1977 I have been a member of the Advisory Corrections Council,
authorized by 18 U.8.C. 5002. Since January 1973 I have been a member of the
U.S. Judicial Conference, Committee on the Administration of the Probation
System. I was appointed chairman of that Committee in May of 1978, The Pro-
bation Committee was established as a standing committee of the Conference in
1963. It has oversight responsibility for the organization and work of the Federal
Probation System and for the formulation and conduct of sentencing institutes
for judges and others as authorized by 28 U.8.C. 334.

As chairman of this Committee, I appear before you today to discuss the pre-
trial services agencies created by Title II of the Speedy Trial Act of 1974.

The Conference at the March 1975 session instructed the Probation Committee
to exercise oversight responsibility for the implementation of Title II of the
Speedy Trial Act of 1974 which provides that the Director of the Administrative
Office shall establish on a demonstration basis a pretrial services agency in ten
judicial districts ; five to be administered by the Division of Probation and five to
be administered by Boards of Trustees appointed by the chief judge of each of
the five districts.

The five distriets designated by the Chief Justice, in consultation with the
Attorney General, to be administered by the Division of Probation were the Cen-
tral District of California, the Northern District of Georgia, the Northern District
of Illinois, the Southern District of New York, and the Northern District of
Texas; and the five pretrial services agencies to be administered by Boards of
Trustees were the District of Maryland, the Eastern Distriet of Michigan, the
Western District of Migsouri, the Eastern District of New York, and the Eastern
District of Pennsylvania.

These agencies were established to maintain effective supervision and control
over, and provide supportive services to, defendants released pending trial. Thgir
primary functions are to (1) collect, verify, and report promptly to the judicial
officer information pertaining to the pretrial release of persons charged with an
offense and recommend appropriate Telease conditions; (2) review and moc_hfy
the reports and recommendations; (3) supervise and provide supporti.ve services
to persons released to their custody ; and (4) inform the court of violations of con-
ditions of release.

Title II required that the Director of the Administrative Office make a com-
prehensive report to the Congress on or before July 1, 1979, regarding the admups—
tration and operation of the pretrial services agencies. At its March 1979 meeting
the Conference, on recommendation of the Probation Committee, author_ized the
Committee to (1) exercise continued oversight of the completior'l of the Director’s
report, (2) approve the final recommendations to be included in the report, and
(8) authorize on behalf of the Conference the release of the Director’s report fo
the Congress. : )

As you are aware, Title II of the Speedy Trial Act of 1974 was enactgd tq repair
a deficiency in the operation of the Federal bail process that was placing 31_1d1.c1a1
officers in the position of guessing at appropriate bail conditions for cr1m1qa1
defendants. This problem was delineated in the Senate Report on the Speedy Trial
Act ag follows: .

Defendants in the Federal system are released prior to trial pursuqnt to the
Bail Reform Act of 1968. Although there are no statistics on the operation of the
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Bail Reform Act outside the District of Columbia, it is common knowledge that
many Federal judges are reluctant to release defendants pursuant to the act and
all too often when they do, defendants either commit subsequent crimes or become
fugitives. This situation exists because district courts do not have personnel to
conduct interviews of arrested defendants so that judges can make informed de-
cisions as to whether to release defendants. Furthermore, outside the District of
Columbia, there is no agency charged with supervising bail conditions for defend-
ants released prior to trial. Therefore, even if a defendant is released on his own
recognizance prior to trial on a condition set by the judge, for example, that the
defendant refrain from associating with certain persons or that he not use nar-
cotic drugs, there is no agency charged with assuring compliance with the judge’s
order.

Judges without sufficient information on a defendant’s eligibility for pretrial
releage either detain the defendant until trial or guess at the defendant’s likeli-
hood to remain in the jurisdiction. When the court takes the former course, it, in
effect, ignores both Federal law and constitutional reqiurements that a defendant
be released prior to trial. Furthermore, pretrial detention is an enormous fiscal
burden upon the judicial system. It costs approximately $7 to $10 a day for the
Government to detain a defendant. If a defendant is detained for six months prior
to trial, which is not unusual in the Federal system, the total cost to the Govern-
ment is between $1,250 and $1,800 for just one defendant.

If the court takes the latter course and guesses at the defendant’s likelihood of
flight, it risks releasing a defendant who will flee the jurisdiction.?

The daily cost of detention per defendant referred to above now exceeds $20
in the ten pretrial services agency distriets.

The House Committee on the Judiciary, reporting on the Speedy Trial Act,
stated that the above problems could best be resolved by enacting “provisions
that guarantee a more careful selection of pretrial release options by the eourts
and closer supervision of releasees by trained personnel.”? i

The above statements indicate that Congress recognized that the Bail Reform
Act had directed judges and magistrates to make informed decisions regarding
the pretrial release of criminal defendants without providing the resources for
them to carry out that mandate. :

Recognition of the problems resulting from the lack of resources for the ad-
ministration of the bail process has not been confined to the Congress. The Na-
tional District Attorneys’ Association, the American Correctional Association, the
National Association of Counties, and the National Advisory Commission on
Criminal Justice Standards and Goals have all recommended that mechanisms
for providing pretrail services be established in all jurisdictions.

Standard 10-5.3 of the American Bar Association Standards Relating to the
Administration of Criminal Justice states that . . . Every jurisdiction should
provide a pretrial services agency or similar facility to monitor and assist de-
fendants released prior to trial.”® The standard further provides that those
agencies should perform certain functions which are substantially the same
as those currently being carried out by the Federal pretrial services agencies.

.The commentary to that standard gives the following reasons for creation of
such agencies:

No matter how detailed and imaginative the conditions of release imposed
pursunant to standard 1-5.2 may be, they are likely to be ineffective if the re-
souxces to enforce them are not provided. Unfortunately, however, many juris-
dictions provide no meaningfil supervision for defendants who are conditionally
released prior to trial. It is hardly surprising that, without such supervision,
the conditions are openly flouted and are ineffective in preventing either flight
or recidivism. When these jurisdictions then suffer from a high rate of crime
by defendants on pretrial release, political pressure builds for use of monetary
conditions as a sub rosa preventive detention device or for denial of relezse
altogether. In fact, however, pretrial detention is the most costly, least efficient
means of dealing with the pretrial erime problem.

If a small percentage of the funds necessary to operate jails in o constitution-

ally permissible fashion were instead allocated for adequate supervision of -

cqnditionally released defendants, there is every reason to believe that the pre-
trial erime and abscondence rates could be reduced to acceptable levels.

1 Senate Report No. 73-1021, 93d Congress, 2d session (1074), p. 1.

2 House Report No. 831508, 93d Congress, 2d session (1974), p. 27.

3 American Bar Association Standards Relating to the Administration of Criminal Jus-
tice, 2d edition, “Pretrial Release’” (1879).
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This standard is based oxn the hypothesis that it is unconscionable to resort to
a more costly, less equitable system of pretrial incarceration without first ex-
hausting the possibilities of adequate supervision for defendants on conditional
release. Conversely, it is equally indefensible for a jurisdiction to release large
numbers of criminal defendants pending trial without also taking reasonable
steps to protect the community from released defendants who may pose a danger.
The standard therefore requires the establishment in every jurisdiction of a pre-
trial services agency or similar faecility with overall responsibility for providing
supervision for released defendants.*

Further support for the preposition that pretrial services agencies can improve
the bail process is found in the 1978 General Accounting Office Report on the
Federal bail system,” which concludes: )

Judicial officers do not have the necessary information and guidance to eval-
uate the significance of each of the factors listed in the Bail Reform Act as they
relate to the danger of nonappearance posed by the defendant. Until a way of
providing complete and reliable information on defendants is available in all dis-
tricts, the soundness of bail decisions will suffer. Also, until guidance and infor-
mation on the results of bail decisions is available to judicial officers to assist
them in evaluating the various faetors in the act, some defendants will be de-
tained unnecessarily while others who should be detained will be released.?

The General Accounting Office Report goes on to say that “because pretrial servy-
ices are now providing this information, we support the continuation and expan-
sion to other distriets of this particular pretrial services agency function.”?

The Judicial Conference of the United States approved the following resolution
in March 1980:

The Commitee on the Administration of the Probation System of the Judicial
Conference of the United States has reviewed the report of the Director of the
Administrative Office of the United States Courts on the experiment with Pre-
trial Services Agencies created by Title IT of the Speedy Trial Act of 1974.

That report states that judges and magistrates in the demonstration dis-
tricts have expressed substantial satisfaction with and strong support for the
continuation of services rendered by those agencies. These views appear to be
grounded in the utility of information provided by pretrial service officers to
the judicial officers responsible for setting bail. Judicial officers in the 10
demonstration districts stated that they were able to make better informed de-
cisions as a result o° the regular, prompt, and impartial information provided
by the agencies., This is consistent with the findings of the 1978 Comptroller
General’s Report to the Congress regarding the Federal bail process, in which
the General Accounting Office cited the need for better defendant related in-
formation and supported the continuation and expansion 'of this particular
Pretrial Services Agency function.

The Conference places greaf reliance on the opinions of the judicial officers.
The Conference also places significance in the Director’s findings that the oper-
ations of the Federal agencies compared favorably with state programs and
that they have provided additional services to the courts which have improved
the administration of eriminal justice.

The Conference therefore recommends the continued funding and expan-
sion of the Pretrial Services operation.

CONCLUSIONS AND RECOMMENDATIONS

The Federal pretrial services agencies were created as part of an experi-
ment to test the theory that judicial officers could make better bail decisions if
they received the assistance of trained personmel who could provide the court
with adequate defendant-related information and professional supervision of
released defendants. Based upon the findings of the Report of the Director of
the Administrative Office and significant recommendations of the judicial offi-
cers who have been associated with the ageacies, the Committee on the Ad-
ministration of the Probation System is satisfied that the pretrial services
agencies have contributed substantially to the improvement of the Federal
pretrial release system and, therefore to the administration of criminal justice.

4 1bid. '
5 The Federal Bail Process Fosters Inequitities, A Report to the Congress by the ‘Comp-
trgl}gg Gener5a1 of the U.S. GGD78-105, Oct. 17, 1978, p. 24.

d., D. 5.
7 Ibid., p. 84.
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The Committee accordingly recommends the continued funding and subse-
quent expansion of the pretrial services agencies. )

Mr. Chairman, this concludes my remarks. I appreciate your courtesy and
I shall be pleased to answer any questions you may have.

Senator Biex. Our next panel consists of two district court judges,
both of whom are intimately familiar with the day-to-day operations
of title IT of the Speedy Trial Act of 1974. The first is Edward S.
Northrop, chief judge for the District Court of Maryland. Judge
Northrop has been on the Federal bench for approximately 19 years
and about one-half of that time he’s served as the chief judge of his
district and in addition to his serving for 6 years on the U.S. J udicial
Conference on the Administration of Probation Services, J udge
Northrop in his capacity as chief judge has been monitoring the per-
formance of his district’s pretrial service agency.

Appearing with Judge Northrop is his celleague on the Federal
District Court of Maryland, Joseph H. Young. Judge Young has
served as chairman of his district’s pretrial services board of trustees
since its creation. I would also point out that our distinguished col-
league and ranking minority member, Senator Mathias of Maryland,
had hoped to join us here today, but unfortunately was unable to do so.

Gentlemen, thank you for coming. You’ve obviously done well J udge
Northrop for 19 years or longer. Gentlemen, why don’t you proceed
in anyway that you would feel most comfortable and in the interest
of decorum, chief judge will begin first.

Mr. Norrarop. Thank you, Senator. I’ll stand on my statement
that’s already been filed, but I will make some observations if ycu
don’t mind independent of that.

Senator Bmen. Surely.

PANEL OF JUDGES:

STATEMENTS OF EDWARD S. NORTHROP, CHIEF U.S. DISTRICT
JUDGE, AND JOSEPH H. YOUNG, U.S. DISTRICT JUDGE, DISTRICT
OF MARYLAND

Mr. Norrarop. And one I think you asked Judge Tjoflat in con-
nection with the function itself and I might say this, I feel they are
two distinct functions and the objectives of the pretrial agencies are
quite different from that of the probation in many respects. ]

When Judge Tjoflat referred to the condition obtaining in certain
other areas rather than the metropolitan, of course, which I’ll get back
to in a moment, and the presentence reports, of course, had been be-
fore, at the time that the man is arraigned really and so when the
trial is had, the presentence report is there and after the person is con-
victed, quite obviously the judge sentences because of the fact that
he may no¢ be back there for a couple of months.

And of course that is not so in the large metropolitan area. We don’t
order our presentence reports until there’s been a jury verdict of guilty
and consequently, the operation of the pretrial officer is quite different
than that of the probation officer. Although they could be in the same
areas they ought to direct their objective only to what they recom-
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mend at the time of the arraignment when first brought in or prelimi-
nary hearing.

It takes a lot of investigative ability. The pretrial procedure has to
be done for almost an hour, as Morris Street, chief of the pretrial
agency, will tell you.

Senator Bmen. They’re quick judgments.

Mr. Norraror. They are, they’re quick and all that has to be
done at that time and then it has to be kept up to date and certain
things are found during the period of time between that period when
a defendant could have ancther hearing and then the bail may be low-
ered or some reason he had for letting him loose.

Now let me say categorically my experience has been that I don’t
know how we got along without this.

Senator Bioex. I beg your pardon ?

Mr. Norrmror. I don’t know how we got along without this pre-
trial agency in our district. We detained a lot of people who shouldn’t
have been detained and probably let some people go that should not
have been let go at that time. '

I find that my feeling is that we are letting out on bail maybe 15 to
%l(r)l hliﬁrcent more than we did before, maybe more than that I would

Senator Bmoen. We're letting a greater percentage out?

Mr. NorraroP. Yes and they’re subject to observation by the pre-
trial agency with the result that we’re found it worked excellently
and would feel at great loss if we would have to go back to the way
;lve were before. I’ll be glad to answer any questions that you might

ave.

Senator Bmen. Judge, I do have questions, but maybe it would be
better that Judge Young make his comments and then I ask some
questions of both of you, if you don’t mind.

Mr. Youne. Mr. Chairman, I guess it would be appropriate for me
to clean up after my chief has testified so I guess I’Il do that.

A few comments if I may first. I too have filed with the committee
a statement which ¥ will rest upon.

Senator BmeN. Both your statements will be entered into the record
asif read.

Mr. Youne. The Senator has made inquiry concerning the two
problems here, one, expansion and the second, of course, the form.
The need for expansion, just a few brief comments on that if I may.

Judge Northrop has indicated that he doesn’t know how we got
along without it before and I completely concur in that. I went over
a number of my files to come up with an estimate and I would estimate
that in the 4 years that we have had the pretrial services agencies in its
present form, that I have released approximately 25 individuals who
would otherwise have been warehoused, if you will, pending trial.

Now in Baltimore we have no Federal facility.

Senator BmeN. Excuse me Judge, give me an idea how many people
you had before you.

Mr. Youna. I would estimate 800. So a small percentage, perhaps,
10 percent or so, but these are people who otherwise would have been
in jail pending trial. They would have been in Baltimore city jail,
not the best of places to remain while one is awaiting trial, but we
have no separate Federal facility. '

2 g e
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The interesting thing to me is that of those, and I say roughly 25,
the things that they needed pending release or pending their in-
carceration or pending trial, were able to be done. Some needed drug
counseling, others need alcohol counseling, some needed vocational
guidance, therapy of some sort.

This could be and has been provided by our pretrial release group
or services agency. So that in some of those cases, and again I am
estimating that approximately half of those who when the time came
either pled guilty or went to trial, instead of sending them to jail, to
prison, to get the things that we would need, drug rehabilitation, al-
cohol or vocational tralning, many of these things had been well un-
gterway as a result of the services that we had provided at the pretrial

age.

Senator BmeN. Those services began between the time of arrest,
the arraignment and the trial date or the plea?

Mr. Youne. And the rearraignment or the trial. They were a con-
dition of the pretrial release. It was that they would enter into a
drug program, enter into alcoholics anonymous, get some job
supervision. '

Senator Bmrn., Without, excuse me, without going into precise
statistics, just give me a feel if you will for what percentage of those
who are released on bail have conditions, other than the monetary con-
dition attached to their release, in your court, roughly.

Mr. Youne. I would say probably half get in a drug program or get
training of some sort or even mental therapy, counseling from a
psychiatrist and so on. So this is not just a stagnant period of time,
counting days until they come to trial, there is something being done
to rehabilitate them. And as a result of that, I have estimated in my
presentation, there is perhaps a $28 per day for some 60 days, a sub-
stantial savings.

But more important than that, it seems to me, is that these people
are not being warehoused, they’re being worked with and worked upon
and that to me is the unknown quantity that I think we are inclined
to forget about as we look at the big picture.

We also have the ongoing aspect of it. The individual first comes
before the judicial officer and is incarcerated pending trial because
he doesn’t have the funds or because the indication initially is that
he should have a substantial bail set. The pretrial officer keeps after
that and he may get additional information that would justify, after
the initial determination, that there should be some change in those
conditions. .

That is brought to the judicial officer and very often there is a
change made so that there is an ongoing aspect. It isn’t simply having
a hearing and then waiting until the next procedure comes along.

There was also a comment from the Senator concerning the Dela-
ware experience. I do think that there is a need for the separate and
equal facility. In many areas, and I know this is one of the sticking
points in all of this discussion, but the prebation office has a magnifi-
cent job to do, having heavy caseloads in most cases and a primary
responsibility to do probation work. The probation officer is not really
a pretrial individual. He is accustomed to dealing with people who
have been found guilty or plead guilty. Theoretically the pretrial

$8-879 0 - 81 - 2
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stage, the individual under our laws is, of course you know, innocent.
There’s a different attitude.

Further the individual in the pretrial stage is willing to talk, usu-
ally freely, with the pretrial officer and as I say the pretrial work is
a primary function of that individual, the officer. It isn’t simply an-
other tag-on job that’s been assigned to him.

For this reason I do think there are different attitudes that would
prevail with those that are working for the pretrial as well as the
probation officer. I recognize, of course, that in some rural districts,
having a full complement of the pretrial program would be un-
necessary. As a matter of fact, if the Congress would adopt the re-
quirement that a pretrial agency would be set up in each district, I
think I would be inclined to apply for that job in Montana or Wyo-
ming perhaps, it would be pretty good job to have. There just
wouldn’t be enough to do to keep somebody busy all the time.

Senator Bmexn. That would be the case if you're a judge out there
too.

Mr. Youne. Well you’re probably right. 4 .

So I think these are the points I would make, Senator. Again, I
can’t over emphasize, I don’t like to overdo it, but it seems to be that
those of us who have become accustomed to having this facility wonder
how we’ve ever done it without it. ' -

Senator Bmen. Well, gentlemen, quite frankly there isn’t a set
of witnesses we could have who could be more ensightful as to whether
or not this process works. I mean, and I mean that sincerely, we
speculate about its success or failure, its usefulness or how cumbersome
it might be and obviously you’ve had to work with it day to day and
your testimony, as to the need and validity of such a service, is I think
very compelling testimony. .

But one of the things that I'm still a little bit concerned about is the
question of the manner, the type, the form of the expansion. I mean
I don’t think there’s any question that we have to expand the service.
T will be very surprised if there are witnesses, folks out there suggest-
ing that we should not.

My concern is, Pm not being facetious when I say this, not merely
the convenience of the court, but the rights of defendants and accused
must be the primary focus, so that we don’t warehouse people who
don’t need to be warehoused.

I think you put it very succinctly and correctly, Judge Young. If
that is the focus, and, if we acknowledge, and Judge Young you seem
to share a view that I hold, that a minimal or slight attitudinal differ-
ence exists between a probation officer and a bail officer. I don’t say that
to be critical of the probation officers, I sincerely don’t.

I think you put it very well. They’re used to dealing with someone
who’s already either pled guilty and/or has been found guilty. The
question is, what they’re going to recommend in terms of time, essen-
tially, or no time.

And that is a more time consuming and more urgent function than
whether or not they make a mistake by $5,000 or $10,000 being recom-
mended at the front end. Because I would assume that you can figure
that can always be rectified. Whereas the finality of the recommenda-
tion of whether or not somecne goes to jail for 2,5, or 10 years or goes
on probation is of a great magnitude. If I had those two decisions to
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make, I'd find that one a more weighty decision to recommend or to
make.t And I’m making a decision that I’m recommending the court
accept.

That difference in attitudinal approach is likely to exist as a con-
sequence of the function, not the mentality, attitude or inclination of
the officer, but because the press of the job just moves you in that
direction.

If that is the case, then it seems to me that we should try our best
not te, if you will, penalize the smaller districts, the more rural dis-
tricts. The defendant arrested in Wyoming and I’m thankful that
you all are not using Delaware as an example, it shows you used
judicial discretion in picking Wyoming and not Delaware, then it
seems to me that unless there is a significant difference in the cost, the
expansion should be a total expansion.

So that the person picked up in Wyoming is as inclined to get the
same treatment that the person in Baltimore City gets, if arrested.
But obviously I don’t mean to beat that to death. I’'m not looking for
you to expand on your comments any more than that, but I just want
you to understand my concerns.

Expansion, but what type of expansion? And it seems that you
are saying, correct me if I'm wrong, you’re both saying expansion is
necessary, continuation is essential, expansion is necessary and sepa-
ration is advisable, if it can be done.

Mr. Norraror. I think that in the metropolitan area I would. I
don’t think that I have any great preference for example for the
independent against the probation department, just so the functions
are separate and they operate in the, along the lines you have indi-
cated, Senator and the fact that their attitudes are quite different, I
believe, in its ultimate objective. .

But the board, for example, our board hasn’t been particularly
active. Judge Young can say more about that than me, but my
observation of the board is the fact that they have some interest in
being critical every once in a while and seeing that everything func-
tions properly. v

For example, that is particularly so of our public defender, he’s
been very helpful. I think that my observation is this that certainly
in the large metropolitan areas they should be distinct.

And Wyoming or those places where they make presentence re-
ports at the time of arraignment, I think probably the probation
officer could make that distinction that’s necessary under those
circumstances. .

Mr. Younwe. I think, if I could just add one point here. I think
that Judge Northrop’s comments are correct and again it isn’t the
idea that the probation officer is going to give a different quality of
service, I think the probation officer in Wyoming or New York City
can do an equally good job, the attitudinal part of it, I think that
can be worked out.

My concern is primarily workload. That the probation officer is
that first and last and he’s going to devote his time there and if the
things comes to push and shove, he’s going to put aside the pretrial
work and I think it would saffer. '

So I think the Senator’s comments are well taken that the defendant
in Wyoming is entitled to the same high caliber treatment as the one

A aptpining
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in New York. I think it’s just
a,ttéitude i Just a matter of workload rather than
enator Bmen. Well, now there are those that will ar e th
- . . t h
we should do is that we should just increase the personng:l, thz levngg
available to the probation office so that they could hire folks to do this
JO%I Wﬁat would ﬁe your response to that?

T. NORTHROP. My response would that they are certainly capabl
gf doing that. Most of the pretrial people are probation Zﬁicgg tg
: }?gllr; with, but I think they’ve got to make the delineatjon all along
L :epgga tle:f i(;il}ey need tl}lle}n}ll, they should probably under probation in

1vision, whi i
mcénitor e vision, ch 1s perfectly possible and that they can
enator Bmew. I assume that you would sugeest that if i
! et at if in fact
tlflgy were incorporated within the probation oi%%e that With'lnll1 tﬁ:t
ghoclfl cfl;herti sﬁould be a delineation of responsibility. That one person
probatio?f ave two functions, they should either do bail or do

%{[{[r. %JTORTHROP. Yes.

r. YouNe. That should get their primar i

' y attention.

S};anator Bmex. Well gentlemen, it seems from your standpoint
ats usy as you both are, a waste to get down here for so little, but
;) 1s so 1mportant for us to get your views particularly on these p(;ints.
qhne’l és_ltbworkmg and you’ve made a clear statement of that: two
o %u 1t be expanded, your answer is yes to that; three, and should
1 Ies isggarz]mte and your answer is yes, it should where it can be.
committgg? 'y appreclate your taking the time and effort to help this

Mr. NortaRoP. Senator, we apprec i i i

OP. Ppreclate your interest in this matt
and hope for its success because ' i T
WaSnt tc;: cogﬁpliment o o 01:1 . we feel very strongly about it and I

enator Bvex. May T ask you both one more t1 i
of 1t. 3 wou oy 2y ] question, come to think
ik beyuseful - Ilﬁzn and you need not answer the question, but it

We all bring to our jobs certain strengths and weaknesses and

dices.

How closely do each of you look at and follow the r i
of tlllxe ball,oﬁicer? You have the defendant in front 09% Ve(;:g’r?[rré’?llécslg ?31111
t1)'5351, y c%on t, but those you do see, but how closely are the recommenda-

10}1/115 of the bail officers followed in your district in your experience ?
r. Norraror. I think they’re followed very closely. I think he has
3n expertise, he has made an investigation and at least 1 do, T know I
1Of’ 13 many ,mstances. For example the other day I had a young
12‘ ,an er, who’s 17 years old, who had committed a very terrible crime
%1 }]f1dnaped somebody and brought him over to Maryland—that’s
why he happened to be there—and he attempted to cut his throat in the
prfge:s, WhlchtW'%S pretty lousy when you think of it.
\y event, 1t was recommended by the pretri .
released to his parents because it Wasynecesls)ary t%lla%glgl Zzetga;sl;iilloie-
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atrist. We ordered him to be available and have that facility. So I

did it.

Ordinarily, if we hadn’t had that pretrial officer’s recommendation,
I would have sent him to jail, obviously. .

Mr, Youne. These are the professionals in the group. Occasionally

you find one particular individual because of his past experience or
his experience with him or you may not be quite as satisfied with it.

Basically they’re professionals that we follow and I think this is
true of all the judges. My guess is 90 percent of the time we follow

them.
Senator Bmen. And you’re satisfied with the competence of the per-

sonnel that are providing you with these decisions.
Mr. Youne. We're blessed with competent personnel.
Senator Bpen. Gentlemen, thank you very much.
Mr. Youne. Thank you very much, Senator.
Mr. Norraror. Thank you for ycur consideration.
; [The:l prepared statements of Judge Northrop and Judge Young
ollow:

PREPARED STATEMENT OF JUDGE EpwWARD 8. NORTHROP

My, Chairman, Committee members, I am HEdward S. Northrop. I was ap-
pointed United States District Judge for the District of Maryland on September
5, 1961 by the late President John F. Kennedy, and I have served as Chief
Judge of the Court sinee September 28, 1970. From 1973 to 1979, I was a member
of the U.S. Judicial Conference Committee on the Administration of the Pro-
bation System. As a Probation Committee member, I shared in the oversight
responsibility for the final evaluation of the pretrial services agencies which
make up the demonstration project.

Title IT1 of the Speedy Trial Act established pretrial services agencies to main-
tain effective supervision and control over, and provide supportive services to,
defendants released pending trial. The primary functions of the agencies are
to (1) collect, verify and report promptly to the judicial officer all information
pertaining to the pretrial release of persons charged with an cffense and rec-
ommend appropriate release conditions; (2) review and modify the reports
and recommendations; (3) supervise and provide supportive services to persons
released in their custody; and, (4) inform the court of violations of conditions
of release.

Title II, it seems, is an attempt to repair a deficiency in the bail process. As
you know, the Bail Reform Act of 1966 requires judicial officers to take into
consideration a number of factors about the accused before determining the
least restrictive conditions of release that will reasonably assure appearance.
It is presupposed that each defendant appearing before the court will have re-
lease conditions imposed that result from some knowledge of his circumstances.
However, there was Congressional recognition that the Act lacked a mechanism
to provide the Judiciary with sufficient information to make informed deci-
sions. In effect, the Bail Reform Act required judicial officers to make informed
bail decisions, but failed to provide support to carry out this responsibility.

The enactment of Title IT acknowledged the fact that the bail process was
deficient, and attempted to correct the deficiency. Title II provided a means
by which judicial officers could intelligently and effectively implement the Bail
Reform Act, by providing the informational conduit and the supervisory assist-
ance in cases where non-monetary release conditions were imposed.

The District of Maryland was selected and organized as one of the Board of
Trustees Agencies designated in Title IT of the Speedy Trial Act and was the first
board agency to begin interviewing defendants for bail-setting purposes. As Chief
Judge of the District, I approved the Board and have monitored the performance
of this agency for more than four years. I want to assure this committee that
pretrial services has been a welcome addition to the criminal justice process in
our District. The judicial officers of the Court have benefited greatly from having
timely information proyided for bail hearings, and needless to say, the avail-
ability of detailed information has inured to the benefit of defendants appearing
before our Court. Of course, my colleagues and I managed to carry out our
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ibilities in bail matters prior to the introduction of pretrial services,
E?lipgvrésa?:e certainly far more satisfied now that the interests.of the defendants,
and of at least equal importance, the publie 1pterest, are being safeguarded to
a maximum extent. All of the judges and magistrates have been able to release
individuals who might otherwise have been confined for lack of adeguate
round data. ) . .
ba’.(lz.‘lii bgngﬁts of having accused persons main_tain Fhe_ir jobs, f_amlly and social
relationships are immeasurable. Of corresponding §1gn1ﬁcance is the ‘dolla-r S%Y-
ings in jail costs. We are now in a period of economic ﬂux and uncertainty in gh is
country. Strenuous efforts are being made_to reducq spending level,s_x inall br_an es
of Government. I submit that the pretrial agencies whose continued existence
depends on the favorable action of your Committee, have saved hterall;j'f
thousands of tax dollars which would otherwise have been spent on costs o
mc&fﬁg:go% some viaws, the agency dpgs not promote dangerous liberal pre-
trial release practices. As it is being utilized by our Court, the agency hasBa?i
sumed its advisory role in assisting us to ecarry put -the manda}te gf the %
Reform Act, i.e., to reduct reliance on Igopetary bail yvlt}lout placing in Jt;,lopm {
the judicial process. I believe the statistices clear}y_ }ndmate that therethas 511;)1_
been any increase in the incidence ot dgneudants failing to appear or of _be tc i
mission of 1ew crimes on bail. I think that these respl_ts are directly attribu L2 ﬁ
to improvement in the quality of p{etrial release decisions and the effective supe
isi ssible by the pretrial services agency. )
Wiltogsnilg%‘szﬁtbtg rs(’ecogn?ze that many additional benefits a_t;erue f.rom.ems.t-
ence of the pretrial services agencies. Many defex}dants are given du:eptmn in
the pretrial stage and receive impetus to become mvolvefi in constructive com£
munity programs that lead to personal growtl} and a he1g1}tened awareness 1(1)
personal respounsibility. Those who are superwsed’ by pretrial services, usu:ti by
individuals characterized as representing some ms_k of nonappearance, estab-
lish a favorable or unfavorable track recqrd. In e1tl_1er case, the peyforman;.e
record can be of assistance to the Probatlccl)nt.Oiﬁce in the preparation of the
1eport and sentencing recommendation. .
prg;in té!g:?ru?gn, the Probation Commitiee, in its rev1ew_of the Fpurth Annu}zltl
Report to Congress, June 29, 1979, on the Irpplgn}entatlon of Title 1I _of the
Speedy Trial Act, found that most of the_ 3ud1c1a} officers .survey'ed in the
demonstration districts believed that pretr}al services contnbpted to redue-
tions in the incidence of pretrial crime, pretrial dejcentmn _and failure to appear.
Having personally observed the activities qf .p.retmal services, I can state _W1th-
out gqualification that I believe their activities have dlregﬂy resulted in an
improvement in the application of the relee}se statute..lt is my recommenda-
tion to you today that the exist]ilng agencnez be continued and the concept
other Digtricts, where there is a need. ] ]
exg%r;dgi%:: recognized am’i accurately identiﬁg:d the defect in the B_a11 Ref(_)rm
Act, and cured that defect with the establishment of the px:etnal services
agencies, so that the Courts might have timer and accurate {nformam.on .at
the ecritical pretrial stage of a criminal procee@mg. The agency in 'the District
of Maryland has operated effectively and efficiently, attaining optimal results
for everyone involved at considerable savings to the taxpayer. I respectfully
submit that, in the best interests of justice and QOllar economy, there is ample
justification to continue the pretrial services agencies. ) L
I sineerely appreciate the opportunity to express my views on this important
piece of legislation. I shall be happy to answer any questions you may have.

PREPARED STATEMENT OF JUDGE JosEPH H. Youwa

Mr. Chairman, members of the Committee, my name is ;.Tose_ph H. Young. I
have served as a TUnited States District Judge for the District of Maryland
ince July 29, 1971. o
® The Pgetri’al Services Agency for the United States plst_:nct Court of Mary-
land began operations on January 19, 1976. In the sttnc.t of Maryland the
powers of the sagency are vested in a Board of Trustees, appointed in accordar}ce
with the provisions of the Speedy Trial Act of 1974, and operated under a Chief
Pretrial Services Officer selected by the Board. .

I was designated to serve as Chairman of the Board, and in .that position I
shared in the oversight resposibilities for the development of policy anq general
operating procedures implemented by the ageney. From my pergxpectlve as a
judicial officer and member of the Board, I have had an opportunity to observe
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the performance of the agency for nearly four and one-half years. I feel that
I have considerable knowledge about the agency and its activities and wish to
offer my comments at this time in support of any pending legislation to amend
Chapter 207 of Title 18, United States Code, relating to Pretrial Services.

From its inception pursuant to Title II of the Speedy Trial Act, Pretrial
_Services' emphasis has been placed on providing the court with accurate, verified
information concerning criminal defendants’ suitability for release under
18 USC 38141. Pursuant to the mandates of the Bail Reform Act of 1966 and
’.ljitle II, Pretrial Services is unique not only as a comprehensive program de-
Signed to improve the administration of the bail process, but also as an example
of a program capable of promoting change. The agency has attempted to satisfy
the legislative intent of Congress by providing the judicial officer information
concerning family and community ties, employment and educational histories,
prior eriminal record and other information essential to a fair assessment in
bail matters, and has assisted the court in avoiding unnecessary detention,
thus eliminating many injustices which may have existed previously in the
bail process and which prompted the enactment of Title II. From the point of
view of services to the court, offenders and society, the agency has succeeded
in providing viable alternatives to incarceration in many cases during the
pretrial process.

While the primary focus of the agency has been centered around inter-
viewing and verifying background information of those individuals charged with
a criminal offense, it has also had the responsibility of supervising those de-
fendants released and awaiting final disposition, and providing counseling
and treatment in the fields of drug and alcohol abuse and voeational assistance
where necessary. During the pretrial period, released defendants are apprised
of all court appearances and direct supervigsion is afforded to those considered
by the court to represent a significant risk of non-appearance. In cases where
the defendant is unable to secure immediate release; the court is advised of
any change in circumstances which might suggest a need for judicial review
of the terms and conditions of release initially imposed. The court ig provided
with detailed written summaries for each defendant as well as a summary
of his adjustment during the pretrial period.

The Pretrial Services Agency also provides the court with other services which
aid in the orderly and expeditious processing of eriminal matters. Most often,
the defendant’s initial contact with an officer of the court is with the Pretrial
Services Officer who 'is usually in the best position to assess the need for the
appointment of counsel and to assist defendants in the filing of indigency
affidavits in appropriate instances, eliminating the need to expend considerable
court time for this purpose. For the past three years the Pretrial Services Agency
has also assumed responsibility for deferred prosecution/diversion. It has not
only assumed these responsibilities, but it has also served as the catalyst to
expand the use of diversion as an alternative to the traditional criminal process
in appropriate cases. The expanded use of the diversion procedure represents
a tremendous savings in both time and money.

From my experience as a District Court J udge it is clear that, prior to the
existence of Pretrial Services, the only guarantee the trial judge had to assume
the churt attendance of a defendant wags the posting of bail, thereby making an
accused’s pretrial liberty dependent upon his financial status. Obviously, a
systera which places emphasis on monetary bail is unsatisfactory and inconsistent
with the Bail Reform Act. In the absence of information on which to base a
decision, it is probable that considerable unnecessary pretrial detention took
place. Decisions made in a vacuum may do irreparable harm in human terms and
do little to reinforce the notion that our system is fair and impartial.

* % % Judicial officers do not have the necessary guidance to evaluate the
significance of each of the factors listed in the Bail Reform Act as they
relate to the danger of nonappearance imposed by the defendant. Until a
way of providing complete and reliable information on defendants is avail-
able in all districts, the soundness of bail decisions will suffer. Also until
guidance and information on the results of bail decisions is available to
Jjudicial officers to assist them in evaluating the various factors in the Act,
some defendants will be detained unnecessarily while others who should be
detained will be released.?

1 The Federal Bail Proceas Fosters Inequities, A report to the Congress by the Comp-
troller General of the T.S. @GD78-103, Oct, 17, 1978, p. 5.
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I would estimate that I have released approximately twenty-five defendants
to the Pretrial Services Agency, individuals who would otherwise have been in-
carcerated pending trial. Estimating the average cost of housing an individual
in the prison system at $28.00 per day for sixty days, this hay resulted in a
saving of $1,680. Assuming my experiences are typical, the dollar savings are
substantial.

But there is an even greater saving and one that has no dollar value. This is
the rehabilitation that can take place during the pretrial stages. Instead of ware-
housing defendants vending trial this time can be used to begin needed therapy
and in some cases may eliminate the need for incarceration after trial.

The Pretrial Services Program has made the decisionmaking process in bail
matters more responsive to the goals of the Bail Reform Act. Nonfinancial con-
ditions of release occur in far greater proportion than they did in the past due
to the thoughtful and innovative recommendations made by the Agency.

I know of no national or local organization which has studied the bail process
which does not advocate and recommend the establishment of Pretrial Services.
The unanimity of support from my colleagues on the Bench, the American Bar
Association, the American Correctional Association, the General Accounting
Office and many others may be without precedent. I urge you to continue this
vital porgram and to make it available in some appropriate form in each
judicial district.

Senator Bmexn. Our next witness is Mr. Guy Willetts, Chief of the
Pretrial Services Branch of the Division of Probation, Administra-
tive Office of the U.S. Courts. He is accompanied by Mr. Glen W.
Vaughn and Mr. Daniel B. Ryan, also of the Pretrial Services Branch.

These individuals have had extensive experience in pretrial services
as well as in probation offices. Most recently they have had primary
responsibility for the administration and evaluation of the 10 dem-
onstration districts.

I hope they will share with us today their objective views on the
performance of the 10 pretrial service agencies as well as their
analysis of the data they have gathered on the performance of the
probation and board of trustees agencies. Gentlemen, welcome, thank
you for your time. Mr. Willetts, why don’t you begin.

PANEL OF PRETRIAL EXPERTS:

STATEMENT OF GUY WILLETTS, CHIEF, PRETRIAL SERVICES
BRANCH, ADMINISTRATIVE OFFICE OF THE U.S. COURTS, AC-
COMPANIED BY GLEN W. VAUGHN AND DANIEL B. RYAN, PRE-
TRIAL SERVICES BRANCH

Mr. Wirerrs. Thank you Senator, it’s a pleasure to be here. Mr.
Ryan is on my left and Mr. Vaughn is on my right.

It will be 5 years, Thursday, since I officially took the responsibility
like to explain here that at the present time and since the very begin-
for implementing the 10 demonstration pretrial service agencies. I’d
ning the director of the administrative office delegated responsibility
for setting np the 10 demonstration districts to the probation division.

Who in turn established a separate branch to handle it. and it is
within that administrative framework that we have functioned over
the last 5 years Also, we have been reviewed and looked over from
time to time by the Probation Committee as Judge Northrop has
indicated.

Our primary function in the 10 demonsfration districts, as vou
know, is to collect, verify, and report to judicial officers information
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pertaining to the release of defendants prior to trial. To review and
modify reports to supervise and provide supportive service as you had
testimony here indicating that the services had been provided in
Maxryland at ieast, as they have throughout the 10 demonstration
districts.

We also followup on violations and report them to the courts. In
traveling to the 10 districts to discuss with the judge, prosecutors,
defense attorneys, chief probation officers, the establishment of the 10
pretrial service agencies, I discovered that like title I, the criminal
justice system was somewhat resistant to introducing a new idea about
the way they proceed.

As we became operational our credibility grew and now you hear
statements from prosecutors, judges, such as‘you heard this morning.
The idea at the outset was among most people was, it’s not necessary,
we don’t need it. There seems to be a change of heart or a change of
attitude about the program.

- Senator BimpEn. Nothing like being able to share the burden or
responsibility of decisions.

Mr. WrireTTs. Absolutely.

At any rate we started interviewing defendants or accused persons
in Chicago in October of 1975, and by April of 1976, all 10 districts
“7ere operational. Which means that we’ve had about 40 months, an
average of 40 months experience with this pretrial services procedure.

At the outset, not at the outset, but over the course of the first year,
we established 106 professional positions in the 10 districts and 50
clerical positions. At the present time, because of the reduction in
workload, we have reduced the professional staff to 92 professional
positions and 43 clerical positions.

We'’ve interviewed in excess of 36,000 defendants, we’ve supervised
20,000 of those and we have collected substantial data on approxi-
mately 28,000 cases that have been used as a basis for the director’s
fourth report to the Congress and has been used for the basis of the
data we’ll present to you at this time.

As we viewed the statutory requirements of title II, we were looking
at reduction of crime on bail, reduction of volume and cost of unnec-
essary pretrail detention and effectiveness in proving the operation of
chapter 207 of the Bail Reform Act.

I think you have to view the impact of this procedure from many
aspects, not just the fact that you reduce the cost of unnecessary deten-
tion at the rate of $28 or $30 per day in a given case, but the total im-
pact on the individual as he goes through the process.

The supervision and the cooperation that exists from release on bail

“to final sentence disposition, the conduct of that person may very well

effect the outcome of the final sentence. For example, if a person has
been released that would normally otherwise not be released and he
does well for the 60 or 90 days, follows the instructions or the condi-
tions of release, then this shows up or should at least in his presentence
report and may impact on the final outcome of the sentence.

Senator Bmen. Judge Northrop’s prepared statement indicated
that and if I’m not mistaken in his experience that is in fact taken into
consideration.

Mr. Wrirerrs. That is true. Theie are instances that could be shown
where the information hasn’t been utilized as often or to the extent

-
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that it might have been, but I think this is a learning process that
this system has to adjust to and eventually hopefully it will be used in
every case.

In the data that we’ll present to you now, we're using convicted

cases in reference to crime on bail, failure to appear, because we're

showing you data across time and we were unable to get statistics
prior to pretrial services in the districts where we collected data, be-
cause there was no person or agency responsible for capturing pre-
trial data.

Some of the data will reflect on all cases, some on convicted cases,
we’ll point out the differences as we go along. If you will, ask Mr.,
Vaughn to use this flip chart and we'll briefly look at some of the
statistical date and comment on it.

Mr. Vavean. The major control of the major emphasis or impact
of the data, that we want to look at at least would be the trial line. So
this point in the flip chart is eliminated. The major value of the time
being involved in explaining what’s happening is that it’s very useful.

Sometime the result of other clearances in the simultaneous timing

may have an impact on what we're saving.

Mr. WiLrerts. The first thing you have to look at, if pretrial is going

to make an impact, you first have to have access to the defendant, con-
c.iucfg an interview, verify information, and provide a report to the
judicial officer. This is the very crux of the pretrial program.
. And we have statistics here indicating the percentage of persons
nterviewed by type of agency. In the board districts in the third year
of operation, we were inferviewi g 87.2 percent in the probation dis-
tricts, 74.5 percent of those persons.

Senator Bipen. Why?

., Mr. Wirrerrs. Why? Well, there are a number of reasons, In my
judgment from where I view the operation, one of them has to do
with the emphasis, I think, that the independent unit places on their
function. This particular part of their function.

And this is their sole purpose for being there. In some of the dis-
tricts, some c~ses were brought in branch offices and bail interviews
were not conducted.

_ I cannot speak to ‘which specific districts that occurred, but in my
Judgment, the pretrial units who are in existence solely for conduct-
Ing pretrial matters are more likely, and I think it has been demon-

strated, to be aggressive, if you will, in performing their primary
function.

Senator Bmew. For the sake of developing this point, why were

not 100 percent of the people interviewed ? Why only 84 percent?
Mr. WivLerTs. Why only 84 percent? There are occasions where an
arresting agent will bring a person before a magistrate without notify-
ing pretrial. This could happen in either district. The degree to which
you’re successful in accessing the accused depends on the procedures
that are established with the cooperation of the chief pretrial officer,
the U.S. attorney, the U.S. marshal, the arresting agents, and with
the blessing, if you will, of the judge in that district. :
_ The judge has got to say, this is the way we operate and when there
1s a breakdown in communication or a breakdown in procedure, then
something has to be done to correct that. And T think the reason
for the difference in the two types is that the independent agenciés
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have procedures that are tighter. There are some probation districts
also that have the very tight procedures. _ -

But basically, it’s a breakdown in procedure. The magistrate w1
agree to hear a bailant, to hold a bail hearing with the benefit of a
pretrial report. And tradition in the district had a lot to play, had
a part to play in this, in that many magistrates, for (f,xarynple, ngt
having been accustomed to getting this information, didn’t see the
need for it.

But over a period of time, they have grown accustomed and many
now do not want to make a bail decision without having verified
information. ‘

Senator Bmen. What percentage of the defendants 11}_the_ Federal
Court System go before a magistrate as opposed to district court
judge. .

: M% Wirierts. It would have to be a guess, but I think probably
90 percent. ]

1\1/%1*. Ryax. Senator Biden, if I could just add to what Mr. Willetts
is saying, before I came to work for him, I ran the pretrial services
agency in Eastern District of New York. I was paid to maike sure the
defendants were seen and interviewed and the reports were given to
the judges and magistrates. o )

I had no excuse if that wasn’t done. That was my administrative
responsibility.

Senator Bmen. That’s right. )

Mr. Ryawn. I would say at the outset that in the first 8 months of
the operation, I spent at least two or three mornings & week, or part
of them, in the Office of the Chief of the Criminal Division of the
U.S. Attorneys Office, complaining, whinning, yelling, doing what-
ever I had to do to make sure that his assistants didn’t bypass people
who work for me and bring people into court and just try to blow them
right through the system. ] _

Senator Bmoen. That’s why I asked the question. My question was,
why does the board have a higher percentage than the probation?
Why was the board’s percentage higher? As a matter of fact, the
percentages don’t impress me. The fact of the matter is, it seems to
me, that if all the pretrial services had to do was just what you said,
they’re not doing that good a job. o L

If the probation folks who have a multiplicity of responsibility
are able to come up with—what were the numbers 74 versus 84 or
something like that—I quite frankly don’t find that impressive at
all. I find that very unimpressive. . .

If that’s the case, maybe I’'m mistaken about my information that
it should be the board, I think maybe it should be probation, if it
can’t do any better than that. o 5

‘Mr. Wmzerrs. Well, the answer Senator is in either type, you're
fighting the system as it was and as it is in my districts. In order
to be effective, you have to change the way the system works. You
have to change the procedures and the way bail matters have been
handled or you don’t have any impact. o ]

And this is where the rub comes. You’ve got to be willing to risk
a little. You've got to, when there’s a breakdown, you’ve got to contact
the people that caused the breakdown and you have got to be strong
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enough to say this isn’t the way we do it and you’ve got to call it to
the judge’s attention, if it takes his attention to change it.

_ Mr. Ryan. One other thing that should be clarified. That solid
line does not represent the percentage of defendants that are seen.
We would estimate that almost, over 90 percent of the defendants
are seen at one point.

Senator BmeN. What does it represent ?

Mr. Ryan. What that represents is what percentage of the defend-
ants were seen prior to the judge making a bail decision, OK.

Senator Bmrn. This is sort of an important point.

Mr. Ryaw. Exactly. But what Mr. Willetts said, I really, in going

around looking at all the different agencies, I didn’t find any where
anybody was just saying oh, the hell with them, we don’t care.
. There are reasons that other people in the system have, including
judges and magistrates for not lefting pretrial services see certain
defendants. One of which is that if a defendant is released on a sum-
mons, or let’s say the U.S. attorney decides there is not need to arrest
t]_n]i person. Well a decision has been made, this person is not a flight
risk.

Many judges and magistrates feel if that’s the case, if the TU.S.
attorney doesn’t think he’s a flight risk, why do we even have, we
don’t need pretrial service’s information.

Senator Brorn. But another reason is that the U.S. attorney doesn’t
want you guys mucking around in there. He wants this guy to go sit
in the cooler.

Mr. Ryan. Occasionally.

. Senator Boex. He doesn’t want some lib lab, bleeding heart coming

in and saying, well guess what, this fellow just tried to cut Charlie’s

ﬁhr&?t really needs psychiatric care, he’s confused and so on and so
orth.

Mr. WirrerTs. And he’s going tn get it in the jail.

Senator Bmen. That’s right, better have that good old boy sit out
a while, and keep you long-haired fellows away from him. You know
what I mean.

Mr. Ryaw. There’s one other.

Senator Bmen. And does or does not that exist ?

Mr. Ryan. That exists, but something else that exists that surprised
me is that sometimes pretrial services interfere with defendants get-
ting out of jail, that the prosecutors would like, in other words, the
prosecutors would like them out, because they can serve as informants,
and other things like that and pretrial services might turn up some in-
formation that would cause the judge to keep them in.

Soit kind of cuts both ways.

Senator Bmexn. I understand. Let me be the devil’s advocate for a
moment gentlemen. The argument is that some say, well look, Biden,
you’re sitting here holding this hearing, you know, you’re just making
more work. You’re setting up another damn bureaucracy because you
want something independent. You're talking about having another
operation.

What are you doing all this for? I mean, we already have some
competent people who vun the probation and parole. They’ve wot
the - office, they’ve got the building, they’ve gol the space, they’ve
got the secretaries, they’ve got the telephones, they’ve paid the same
heat bill, the same air-conditioning bill. Why do you need this?
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We already coddled these people accused of crime too much any-
way and I'm not sure your idea of the need and urgency of this,
notwithstanding the judges testimony, that it is all that important,
but if you think it is, fine. But one thing, don’t go setting up another
independent agency. I mean you have enough trouble, Biden, reading
the heading. You have Chief of Pretrial Services Branch, Division of
Probation Administrative Office of the U.S. Courts, so help me God.

So why another operation and then you guys come along and you
say, well you know the board, the independent agency does a better
job and I say OK I've got the statistics now. You know 84 versus
72, and I say, wait a minute. Is that worth setting up another
infrastructure, within the courts, why not have them do it all. They
can do it, they’re competent folks.

Then this stuff about sensitivity, Biden. Now I realize I am not
fulfilling the decorum you expect from this august committee, but
that’s what it comes down to, fellows.

Mr, WicLerts. I agree. )

Senator Bipen. So you all better come up with something. Give
me better ammunition than 84 versus 72, or we aren’t going to make it.

Mr. Ryan. For one thing, maybe Mr. Vaughn can take you through,
first of all when you say, we’re not doing that well, what we didn’t
do is show you or discuss where we were when we started off, which
I think maybe adds a little something to it.

Mr. Vauean. 1975-76 on the chart is where the pretrial service
agencies come in. Probation got 69 percent of the people coming into
the systern at that time during the first year. The board got the 5 per-
cent fewer people. Each year it grows here so to speak, it takes time to
get yourself into the system, it takes time to get where its accepted, it
takes time for a judge to feel it’s needed before trial.

So each time, instead of progressing from a position of 63.5 per-
cent to 75 and 80 percent. In some districts, the probation system did
very well, the total picture of——

Senator Bmen. Where are you.

Mr. Ryan. Just to go further with that, if you were to spread that
out over the Federal criminal caseload, you’re talking about the dif-
ference between 6 and 10,000 people, that 13-percent or 15-percent
spread, it would not have the benefit of impartial information pre-
sented to a judge or magistrate. ‘

Now if some people want te say that’s not impressive or that’s not
important, I can’t argue with that. I know if they were 1 of those 6 or
10,000 or it was somebody in their family sat in jail as a result of that
because somebody said there’s no difference between 64, I mean 74 and
87, it becomes important all of a sudden then.

Mr. Wirerts. The next key element, after conducting the interview
and verifying information, do you make a recommendaticn to the ju-
dicial officers. And we would like to show you the graphs representing
the recommendations made in the cases interviewed.

Senator Bmen. Fine. ;

Mr. VavesnN. Sixty percent of the cases with probation involves a
continuous spring from which recommendations are made at the same
level from beginning to the end. While there is a. rise in the ability to
get business of making a report, provide information to the judicial
officers in charge of making bail decisions, recommendations go con-
currently as far as the rise in the cities is concerned.
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The difference between the prebail interview and the bai -
mendation where the statistics ar,;'e concerned sometinclie and lf)?ﬁzeizc;ﬁl
not have an opportunity to judge the material and make a recommen-
dation because of the time constraints placed on him. Sometimes the
presentation of the information to the judicial officer in charoe of that
bail decision is altered. There are several reasons for this difference
the rate of recommendation and the rate of Interview. ,

Mz, WiLieTTS. One observation, Senator, in regard to recommenda-
tions and in discussing recommendations with some of the various dis-
tricts, there is a difference in the attitude as far as the amount of in-
formation that you have, that you feel comfortable with when making
a rec’:ommendatlon regarding release. |

It’s our observation in looking at the 10 demonstration districts
tha,_tﬁtl(}ie Probation operated programs have a tendency to need more
;7:;:} r%s. mformation. I think this is a carryover from presentence

In doing a presentence report, anid T did them for 7 years, vou ‘
as much information as you possibly can get that’sypertirint.wﬁi’;gfl
want the same thing in the bail setting, however, the nature of the in-
formation, the purpose you are going to use it for and the amount of
information is not ‘as great as making a bail release recommendation
ims 1't 1s &n makmg a presentence report and vou have to learn to accept
dzscsi Sz;gns.wmk with less, and feel comfortable with it and make good

That’s not to say that probation officers cannot dot '
lem is that they have to be trained and have to be ?gg;'i’flllltzg ra?rll)d
have to adopt, to use a social work term, internalize, if you will, but
2}1;3 Bz;llltlgaform Act is about what bail recommendation should be
Vizﬁ;‘g oah:‘ englee TL‘):mrsons rights are-as an accused as opposed to a con-

nd I think that in and of itself makes some difference i i
feeling comfortable in making bail recommendations. T t}gglgli 1}:1};?;/
seen this in the different districts, I’ve seen it at work. Those people
P’'m sure who are operating in those districts, don’t necessarily agree

with that, or maybe don’t recognize it or won’t accept it if they do

reciggmze it, T don’t know. That’s my observation.

thﬁgcgg&:zﬁaﬁgf certainly have an impact on release, as we move
r. Byan. Just one last word on recommendations. T think some.-
E?dy, one of the judges, when we brought these charts Tast ?Iﬁ'inoén i?l
ront of the probation committee that had oversight, interpreted not
making a recommendation as kind of abandoning the decision proc-

ess to defense lawyers and to the .S, attorneys. :
thMr. Wrrerrs. We have our violations on a release broken down in
ree categories. All bail violations, well four really, we combine
them and then we b}:ealg them down. Crime on bail, failure to appear
and this is a combination of all. You'll note, prior to pretrial, we

zglﬁag;',s%ﬁ .d‘a,ta to determine the number of total violations as nearly

We would contend that the numbers, even though they are higher,

‘prior, to pretrial, than they are during the pretrial period, they are

still under reportéd because we had to relv on old imari
) record
presentence reports and based on our anwledge‘\of thes;}?;tgﬁri{
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feel comfortable that violations were under reported prior to the im-
plementation of pretrial services because no one had that specific
responsibility to capture that data.

You see a considerable, more than 50 percent, reduction in all vio-
lations combined, crime on bail. For technical violations, you see there
was a jump in technical violations between prior to pretrial and
during pretrial. The reason for this again is that no one was that
concerned with technical violations.

What is a technical violation? Failing to follow a specific condition
of release and that person would be reported to the judge and maybe a
modification, conceivably a revocation, if it were serious enough.

‘We move on to the next chart. Failure to appear rates have dropped
in the two types of agencies. There is not a significant difference there.
We think that the better decisionmaking in releasing defendants and
the availability of officers to supervise persons on release. The reduc-
tion can be attributed to that largely.

The type of violation that interest most people is new crime on bail.
In that area also, we see a substantial reduction. Again in both types
of agencies, there is a substantial reduction in rearrests. Misdemeanors
and felonies are included in this chart.

I think in order to recognize the full impact of the pretrial pro-
cedure, you have to look at a number of things. The rate of release, the
increase in the rate of release, and also the decrease in the rate of vio-
lations by those released.

In this chart we find that there is a higher rate of release in the in-
dependent agencies, in the probation operated agencies, they’re slight-
ly above where they started 3 years ago, at the time this data was
compiled.

Mr. Ryan. Just to clarify that chart, that’s not the percentage of
the defendants who were released, that’s the percentage of defendants
who were released without financial conditions, which as you know
the Bail Reform Act puts & premium on. So maybe if we could go
through the numbers.

Mr. Vauvern, The utilization of no money bail conditions of release
when it’s going to impose a financial hardship on the defendant
is preferred. Only when those conditions don’t return a person to court,
you have to measure the odds of a trial defendant’s responsibility.
Then you start to add on extra conditions to reduce flight.

The utilization of no money bail is a hard concept to recommend to
a judicial officer who is used to getting $50,000. If there’s no way
for a defendant to get that kind of money, then he’s stuck. With an
agency that has a track record for successful recominendations, and
they know this is preferred by the Bail Reform Act, it’s their job to
make those recommendations, eventually some of them will be
accepted.

Mr. Winerrs. The actual, the nonfinancial release for the boards
jump from 63.7 to 77.5 and the probation 58.1 to 63.1. I wanted to give
the statistic also on reduction in rearrests and the board agencies 70 to
8.4 percent and probation is 9.1 to 4.5. Reductions in failure to appear
was 3.8 to 3.4 for the board and probation, 6.8 to 2.4. ,

One of the interesting aspects of this data is looking at initial re-
lease, that’s release at the initial bail hearing, we looked at the sta-
tistics for total release, which means they eventually get out some
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time prior to trial. This chart looks at what happens at the first bail
hearing. The person may have been in, he may have been out, but he
came in for the bail hearing and he either stayed out or he was
released. ‘

You can tell that, there is again, 12 to 15 percent difference be-
tween the way the initial release statistics look, between the two types
of agencies and you can see that they started off, pretty close to the
same rate, at the beginning of the program.

In the board agencies, the initial release rates have gone from.82
to 88 percent, and the probation agencies, I don’t have all of them
here. These are nonconvicted cases only, I’'m sorry, that’s not correct.

Are there any questions about this chart? This is the one that I
was going to give you. Nonconvicted cases, which is a strange phe-
nomenon, there seems to be a much higher initial release rate in the
independent agencies as opposed to probation agencies and the only
thing, again, 1 can attribute this to, although there are a number of
factors, I'm sure, the way the district operates, but also it speaks to
the issue of the urgency of the bail procedure.

That is that you don’t wait a day or two or three or four before
we get the interview and get the guy in before the judge, we do it
the same day he comes in and we get him out.

Now a number of things impact on that, particularly the tradi-
tional procedure in the District and this relates to what I said earlier,
if you’re going to have this impact, you have to impact on the way
things are done, the traditionally bail practices. And if you can’t
impact on that, the chances are you aren’t going to improve the
system.

Mr. Ryan. What that means basically is that in the probation
districts now, people who are never convicted of anything, more of
them spend time locked up now than they did in the first year of
operation.

Mr. WirLerts. We have, I think, one more chart, Senator, and that
will conclude the charts. This has to do with the percent of reduction
in detention and, of course, detention is the opposite of release. We’ve
been talking about release up to this point. But this graphically
llustrates the difference.

In the three types of district that we collected data, that is we used
nondemonstration districts of either type for comparative purposes
with probation and independent districts. And as you can see, the rate
of reduction in detention, “unnecessary detention,” to use the language
of the act, unnecessary would, of course, have to be defined by detention
that’s not necessary to assure appearance and that’s determined in a
judicial, in the bail proceeding by the judicial officer, that’s about the
only definition we have.

The increase in release obviously has increased rate of reduction in
detention and that's what this graph illustrates. And it’s more obvious
in the independent agencies than it is in the probation agencies.

I would conclude by saying this, the Congress perceived a problem
with implementation of the Bail Reform Act. Five years ago they
established title IT to experiment with a means, a way of improving
the Bail Reform Act. It is my belief, based on the 4 years experience
with the program, that it has and can improve bail practices in this
country. ‘ ’
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T think for that reason it should be continued and expanded to all
judicial districts in some form. Based on the information that we have
gathered, subjective and I think objective in the form of the data, even
though as you indicated, is not overwhelming, I believe that the process
or the procedure can best be carried out, if it doesn’t have to concern
itself with all of the other ‘obligations and responsibilities of a large
probation parole program. ] .

That is a personal observation as well as a professional observation
on my part. I realize there are many in the system who disagree with
me and I recognize their basis and why they disagree with me. I would
like to say that what you have seen presented here by our small staff,
has been presented in light of having been a part of the judiciary, a
part of the probation service. ] )

Having everything we have done reviewed by the probation commit-
tee and cleared through the judicial conference, through Judge Tjoflat
of the probation committee. And cleared through the Assistant Direc-
tor and the Director of the Administration Office.

There have been allegations made that I have a personal ax to grind,
in trying to build a personal empire out of pretrial services. I consider
myself an employee of the judiciary, everything that we have presented
to this committee and to the House committee, as I indicated, has been
approved through all the appropriate channels and my personal philos-
ophy is and maybe this is inappropriate, that whether or not there is
a pretrial services program, isn’t going to hurt Guy Willetts. o

It is going to impact on a lot of defendants in the Federal judicial
process in the future and I think that should be the basis for any deci-
sion that’s made.

Thank you. I'll answer questions if there are any.

Senator Bmex. Fine, don't feel the need to apologize.

My, Wirrerts. It’s coming down the hole.

Senator Bmex. You would be a different type of animal than any
of us, myself included, if you didn’t have a vested interest in what
you’re suggesting. That does not mean that because you have an inter-
est that what you have to say is less valid. So this subcommittee will
look at the facts you presented and not your personal interest, if there
is one.

T’ve one question for you. The pretrial services agencies adminis-
tered by probation argue that they can do the job cheaper. Can they?

Mr. Wirrerrs. Absolutely not.

Senator Bmex. Why not ?

Mr. Wirierrs. We have done a district by district analysis of what
it would take to accomplish the pretrial services function, based on
the experience in the 10 demonstration districts, including the pro-
bation districts.

Some of the largest units are probation units. For example two of
them are represented here today, central California and southern
New York. In each district we have added staff. In each of the five
independent and each of the five probation districts. We have ac.ded
stafl people to perform this function. l )

Now it is true that since the project began the criminal filings have
dropped. Tt is true that the probation workload and numbers of pre-
sentence reports, numbers of persons under supervision, have de-
creased. It doesn’t make any difference who performs the function. It
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takes the same amount of manpower, we would contend it takes the
same quality of manpower, it takes the same amount of space, equip-
ment, travel, whatever.

‘What probation is contending is that we already have people availa-
ble that we can give to the pretrial function urtil such time as the
presentences increase, or the supervision load increases and at that
time, pretrial would have to in my judgment, go by the board unless
the probation system could come back to the Congress and say: “The
work load has increased, we've got more parolees, we've got more
probation, we still have to do pretrial so we need another 150 profes-
sional positions.”

To perform the function will cost the same no matter who does it.
To say that there is a savings, the only place that there could pos-
sibly be a savings is in a district where you’ve got 50 or 75 cases and
the probation officer isn’t busy, and he has to be there to serve those
cases, and because he isn’t working full time, he could pick up prebail
interviews. And this is something you've discussed already this morn-

To say that there is a savings to the taxpayer in my judgment, very
much misleading, it will cost the taxpayer the same regardless of who
does it. In my judgment you’ll get a better bang for the buck, if
you’ll pardon the expression, if you don’t have it cluttered with the
concerns of probation and parole and the mini-faceted responsibili-
ties that they have. .

[The prepared statement of Mr. Willetts follows:]

PREPARED STATEMENT OF GUuy WILLETTS

Mr. Chairman, members of the Committee, I am Guy Willetts, Chief of the
Pretrial Services Branch, Division of Probetion, Administrative Office of the
United States Courts. I have served in this capacity since May of 1975 when the

. branch was created to oversee the pretrial services program established by Title
JI of the Speedy Trial Act. I began my employment with the Federal courts as &
Federal probation officer in the BEastern District of North Carolina in January of
1866. I came to the Probation Division of the Administrative Office in October of
1972 and worked as a regional probation administrator until I wag assigned the
responsibility to develop the pretrial services program. With me are Mr. Glen W.
Vaughan and Mr. Daniel B. Ryan. Mr. Vaughan has a degree in law and comes
from the Western District of Missouri where he worked ay a United States pro-
bation officer for § years. He came to the Administrative Office as a probation
programs specialist in 1975 and became a- member of the staff of the Pretrial
Services Branch in 1977. Mr. Ryan also has a degree in law. He is from Connecti-
cut where he operated a city Pretrial Services Agency for 2 years and was ap-
pointed by the Board of Trustees as the chief pretrial services officer in the
Bastern District of New York in 1975. He joined the staff of the Pretrial Services
Branch in December of 1978. Mr. Vaughan and Mr. Ryan have contributed sig-
nificantly to the experimental program by assisting in the supervision of the 10
agencies, gathering data, and assisting with the preparation of the information
presented. The remainder of the staff consists of an additional professional who
played a significant role in the early development of the data reporting proce-
dures and evaluation design, 2 secretarial positions, and 3 data processors.

You will recall that the Speedy Trial Act was passed to address the problems
of unnecessary detention and crime on bail in the Federal Criminal Justice Sys-
tem. Title I was designed to reduce the overall length of time from arrest to final
disposition and Title IT was to provide for the establishment of pretrial services
agencies in 10 judicial districts on an experimental basis. These agencies were to
maintain effective supervision and céntrol over, and provide supportive services
to defendants released on bail. Their primary functions are to (1) collect, verify,
and report to the judicial officer, information pertaining to the pretrial release
of persons charged with an offense and recommend appropriate release condi-
tions; (2) review and modify the report and recommendation; (8) supervise and
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provide supportive services to persons released to their custody; and (4) inform
the court of violations of conditions of release. .

The Speedy Trial Act, particularly Title I, was not initially welcomed with open
arms by the Federal criminal justice community. Many judicial ‘Oﬁ"lC{}I‘S, prosecu-
tors, and defense attorneys expressed the view that the legislation was unneces-
sary and that it would disrupt the processing of criminal cases. This. reqctmn to
Title I carried over intc Title II. I personally visited all 10 of the districts that
were designated to participate in the experimental program. Tl;e degree of ac-
ceptance or resistance to participation in the Title II program varied from district
to district even though the chief judge in each district had agreed to gupport .the
program if his district was selected. As the development of the pretrial services
agencies progressed, the skepticism subsided as each agency gained credibility
with the court family. ' ) _

All 10 of the demonstration agencies were fully operational by April of 1976.
The first agency to begin interviewing defendants was the Northern District _of
Illinois and the last agency to become fully implemented was the Eastern.Dls-
trict of New York. As of January 81, 1980, the 10 districts had been operational
an average of 48 months. Their staffs consist of 106 authorized professional
positions and 50 clerical positions in total. At the present time, due to the de-
crease of criminal filings in some of the districts, several vacancies exist. The
actual numbers of professional and clerical personnel are 92 and 43 respectw_ely.
The 10 agencies have interviewed over 86,000 defendants. They have supervised
20,000 defendants who were released on bail. In addition to their statutory
duties, these officers and clerical supporting staff have been required by the
Pretrial Services Branch to complete an extensive data report on each defendant
interviewed. We now have 28,306 defendants included in the pretrial services
data base from these 10 districts. It is from the files of those defendants that we
obtained the release rates and violation rates.

Thig data base also served as the basis for the Director’s Report that was
submitted to the Congress on June 29, 1979, and the study and report of the
Federal Judicial Center appended to that report.

Before the demonstration districts were established the Pretrial Services
Branch, with the approval of the Probation Commiitee of the United States
Judicial Conference selected a time series design to examine the data. The time
series study required that we collect data prior to the implementation of the
pretrial services procedures to compare with the data that was collected through
the course of the agency’s operation, The important questions to be addressed
by the study as required by the act are: (1) PSA effectiveness in reducing crime
committed by persons released under this chapter; (2) their effectiveness in
reducing the volume and cost of unnecessary pretrial detention; and (8) their
effectiveness in improving the operation of this chapter. The tables and graphs
contained in the Director’s Report are designed to reflect any changes in release
rates, new crime on bail, and failure to appear on convicted defendants in time
periods prior to the pretrial services agencies and during their operation. The
comparison of prePSA data with PSA data is restricted to convicted defendants
because we are unable to obtain sufficient information on nonconvicted defendants
prior to the implementation of pretrial services.

Comparisons between types of agencies are based on the rates of prebail
interviews and recommendations, rates of release, new crime on bail, failure
to appear, and reduction of detention days. Statistical differences are observed
in the data from year to year and between the 2 types of agencies, While these
changes and differences may not be as dramatic as some may have suspected
or hoped, it is my considered opinion that they do reflect improvement in the
way the Bail Reform Act is being applied in these 10 districts, Title I of the
Speedy Trial Act may be responsible for some of the reduction in Iength of
detention. It is my understanding that the Congress intended that the pretrial
services program should be a mechanism for ‘improving the release rates of
these defendants who would appear for scheduled court dates &nd not commit
new crimes while on release,

Since t) at final report was prepared we have continued to update the infor-
mation 1yi these tables and found that there has been an increase in the num-
ber of defendants released, a decrease in the average number of days spent in
detention, a reduction in the number of new crimes committed by those re-
leased on bail and a reduction in the failure to appear rate. A review of the
report will reveal that the agencies operating under a Board of Trustees have
shown a somewhat higher rate of prebail interviews and recommendations,
a higher release rate, and a.reduced violation rate. It is my viow that board
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operated PSA’s have performed the pretrial services functions more effectively
than those that operated as a unit of Probation.
The statistical information prepared by the Pretrial Services Branch pro-
vides the following results :
1. Rates of prebail reports submitted :
All defendanis—Board districts—87.2 percent; probation districts—
74.5 percent.
2, Rates of bail recommendations:
All defendants.—Board districts—79.6 percent; probation districts—
60.9 percent.
3. Reduction in rearrests rates:
Convicied defendants—Board districts—7 percent reduced to 3.4 per-
cent; probation districts—9.1 percent reduced to 4.5 percent,
4. Reduction in failures to appear:
Convicted defendants.—Board districts—3.8 percent reduced to 3.4
percent; probation districts—6.8 percent reduced to 2.4 percent.
5. Reduction in detention (as indicated by initial release rates) :
Nonconvicted defendants—Board districts—The initial release rate
for nonconvicted defendants at the start of the demonstration pro-
gram was 68 percent and increased to 73 percent in the final year of
the demonstration. Probation districts—Probation began the demonstra-
tion phase at a 64 percent release rate for nonconvicted defendants and
decreased to a 53 percent initial release rate during the final year of
examination.
Convicted defendants.—Boards began the demonstration phase with
a 73.6 percent release rate and increased to an 80.7 percent initial re-
lease rate. Probation commenced the demonstration phase with a 71.9
percent initial release rate and decreased to a 71.6 percent initial re-
lease rate in the final year of demonstration.
6. Improvement in the operation of the chapter on release (as indicated
by nonfinancial conditions of release). Boards commenced the demonstration

with a 63.7 percent rate of nonfinancial release and increased this type of -

release to 77.5 percent in the final year of the demorstration. Probation
commenced the demonstration with a 58.1 release rate on nonfinancial condi-
tions and an increase to 68.1 percent was noted in the final year of the
demonstration.

Mr. Chairman, I recommend that the pretrial services agencies be continued in
the 10 districts where they now exist and that PSA expanded to all Federal dis-
t.:ricts. This recommendation is based on my firm belief that there has been an
improvement in the application of the release statute because of these agencies.
Key court personnel, judges, magistrates, prosecutors, and public defenders ‘who,
as I indicated earlier were skeptical, now overwhelmingly support the activities
of the pretrial services agencies and helieve that they should be continued and
expanded to other districts.. This change of attitude among these court officials, in
my opinion, stems from their observation that furnishing verified information
to judicial officers for the purpose of setting bail improves the quality of justice
by providing for more informed decisions that helped to bring about higher
initial release and a reduction in failure to appear and new crime on bail.

There are over 200 state and local pretrial services agencies operating through-
out the country. Two states have passed legislation establishing statewide pretrial
services in their court system and others are considering such programs. Although
a gtatistical comparison could not be made, wheri we compared the operation of
the 10 demonstration agencies with those operating in state and local systems
using nationally recognized standards, our findings indicated that the Federal
agencies compared favorably in all sigpificant areas. In fact, the Federal pre-
trial agencies provide a wider range of services to the court and to the offender
than any other agency or group of agencies that we studied.

I further recommend that these agencies be established with their own ad-
ministrative structure within the Federal court. The goals and objectives of a
pretrial services agency that works with a defendant pre-conviction are different
from the goals and functions of an ageney working with convicted offenders. The
goals and cbjectives dictate philosophy, policy, and procedure. As you know our
System of justice presumes innocence until guilt is proven. The rights of the
accused are broader than the rights of the convicted offender. The attitudes,
policies, and procedures required to assure that the accused’s rights are not vio-
lated must be delicately balanced with the need for the protection of society and
a timely court process. The attitudes, policies, and procedures required to make
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sentencing recommendations, and supervise convieted offenders on probation or
parole are different. .

It is my observation that it is very difficult if not impossible for an administra-
tor to give equal consideration to the needs of both types of agencies. I have the
highest regard for the professional stature of those five chief probation officers
who also assumed the role of the chief pretrial services officer. I am convinced,
however, that over the past four years their responsibilities to probation have
frequently been in conflict with their responsibilities to the pretrial services
agencies. This may be one reason why the Prcbation-operated pretrial services
agencies conducted fewer prebail interviews, submitted fewer recommendations,
and kad lower release rates than the Board districts.

Probation officers are respongible for presentence reports, probation super-
vision, narcotic aftercare, and parole supervision. All of these functions deal
with convicted offenders. These functions take much longer to perform. Pre-
sentence reports take three to six weeks, probation supervigion averages about
30 months and parole cases much longer. Pretrial services activities such as inter-
viewing, verifying, and report writing must be performed in a matter of hours.
Supervision is very selective and short-term. Traditional Probation philosophy,
practices, and procedures will not provide for an effective pretrial services

TOgram.

P I% is also my observation that the Board of Trustees did not provide the most
appropriate type of administration as intended by the statute. The frequenecy pf
their meetings and the extent of their involvement varied from district to dis-
triet. Experience shows that once the Board met, determined policy, and selected
the chief pretrial services officer, they seldom met again. The day-to-day opera-
tion of the office was left to the chief pretrial services officer under the directl_on
of the chief judge or his designee and the Pretrial Services Branch of the Admin-
istrative Office. When policy problems arose they were usually resplved by the
chief pretrial services officer, chief judge, and the Pretrial Services Bl:anch.
Experience has also shown that it is very difficult to get the prosecutor, judge,
defense counsel and community representatives together for meetings. Many of
them are very busy and find their time limited for committee responsibilities. If
a committee or Board concept were to be continued, I would suggest a much
smaller committee consisting of a chief judge or his designee, an additional
judge, and a U.S. magistrate. .

The chief pretrial services officer and the employees of his office s_hould be
compensated at a rate established by the Director of the Administrative Office
under the Judiciary Salary Plan as approved by the Judicial Confqrence of the
United States. This will enable the agency to provide the court vn!:h the level
of professionalism to which it has become accustomed. If t_he agency is to attract
and keep personnel who will meet their high standards, it must offer adequate
compensation. .

Pretrial services officers deal with the same Federal offenders as al:res,xtmg
agents, probation officers, and U.S. marshals. Due to the nature of their work
they are exposed to the same hazards as other Federal law eni:forcement officers
within the meaning of Section 2680(h) of Title 28 of the United States Code.
The Judicial Conference has recommended an amendment that would include
pretrial services officers as law enforcement officers under Section 2689(1_1) of
Title 28 of the United States Code. The amendment would provide an administra-
tive route for resolution of claims against pretrial services officers in the area
of assault, false imprisonment, ete,

The Conference also recommended that the Attorney General _should .not
have approving authority for contractual arrangements by pretr.lal services
agencies. It is the view of the Judicial Conference that no purpose is se.rved by
requiring the Attorney General to approve contracts for pretrial services be-
tween the Administrative Office of the U.S. Courts and vendc_)rs. The A(}torney
General has delegated this responsibility to the Bureau of Prisons who in turn
has assigned it to community programs officers of the Bureau of _Pnsons.
Traditionally, U.S. probation officers, and more recently pretn.al services offi-
cers, have been responsible for the monitoring of services {'ecelved.by persons
under their respective supervision. For that reason pretrl‘al services officers
are more knowledgeable about the type, quantity, and quality of services pro-
vided. The Administrative Office through pretrial services agencies can effec-
tively arrange for suitable contracts and monitor their performance.

Since the passage of the Speedy Trial Act, the Congress passed the Contract
Services for Drug Dependent Federal Offenders Act of 1978 an_d transferred
the responsibilities for contracting for drug aftercare to the Director of the
Administrative Office. That authority had been vested in the Attorney General.
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Finally, it is the view of the Judicial Conference that it is inappropriate for
the Attorney General to have control over a pretrial services agency function
operated within the judiciary.

I would recommend that new legislation contain language emphasizing that
pretrial officers be given sufficient time to interview, verify, and provide a report
to the court with recommendation. Our data indicates that in most cases these
primary functions can be achieved in two to four hours.

Close cooperation between arresting agencies and the pretrial services agencies
has resulted in large numbers of defendants being processed through the bail
procedures without undue delay. This is accomplished by early notification and
coordination between the arresting agent, U.S. marshal, pretrial services officer,
the prosecutor, and the judicial officer.

The GAO has recommended that the pretrial services agencies collect data to
provide:

(1) A system to monitor and evaluate bail activities. This system would in-
clude information on defendants and bail decisions and would provide pro-
ceslures for evaluating distriet court and judicial officer bail practices to
identify areas in need of improvement.

(2) Information to judicial officers on the results of bail decisions so that
they may evaluate their performance against the performance of other judi-
cial officers and the systemwide results.

(3) Periodie reports on the status and problems in the bail area to assist
in making improvements in the bail process.

I concur with their recommendations.

It has become apparent during the four years pretrial services agencies have
been operational that pretrial diversion practices can be readily integrated with
pretrial release procedures. Experience has shown that the collection, verification,
and reporting of information about an accused who is being considered for pre-
trial release can be used along with additional information for consideration for
diversion. The timing of the collection, verification, and reporting of the infor-
mation in a bail matter occurs during the pretrial pericd and may be available
when diversion is considered. The only significant difference under current prac-
tices is that information gathered to support a diversion decision is reported to
the U.S. Attorney and information gathered to support a bail decision is reported
to a judiecial officer.

Supervision of persons released under a diversion agreemeant is essentially
the same as supervision of persons released on bail. In both instances the super-
vising officer provides assistance and reports violations. The significant differ-

- ence is in the length of time a person is supervised. Supervision in bail cases

should not exceed 100 days (exclusive of appeals) because of Title I of the
Speedy Trial Act. The usual length of supervision in a diversion case is 12
months. Four of the pretrial agencies are presently supervising 550 divertees.

The chief pretrial services officer” should be required to prepare an annual
report to the court, a copy of which should be provided to the Adminigtrative
Office. The report should relate to the agency’s administration of its responsi-
bilities for the previous period July 1 through June 30. The Director of the

- Administrative Office should be required to include in his annual report fo the

Judicial Conference a report on the administration of the pretrial services
agencies for the previous year, a copy of which report should be transmitted to
the Congress of the United States.

Chief Justice Burger, in his recent speech to the American Bar Association,
stated:

“I would like to be able to report great progress in the administration of our
criminal justice system. In all candor, I cannot do so. Crime rates remain
extremely high. The rate of violent crimes remains very high. The reasons are
complex, There is no simple solution. But there are some things we can do and
should do to avoid the fear.that still infects many parts of our great cities.”

For the past several years the Congress has been struggling with the recodifi-
cation of the eriminal code to improve the criminal justice system. I must agrée
with the Chief Justice. There are no simple answers to these tough questions,
I do believe, however, that an efficient, equitdble system would improve the
likelihood of achieving the desired result of less crime. To accomplish that goal,
the system needs to make quicker and more informed decisions in the. pretrial
period. Pretrial services is a way of achieving this objeetive.

I appreciate the opportunity to appear before you, and I shall be happy to
answer any questions you may have.
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GRAPH 1

RATES OF PRE-BAIL REPORTS
IN BOARDS AND PROBATION DISTRICTS
(ALL DEFENDANTS INTERVIEWED)
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GRAPR 4(B)

RATES OF RELEASE AT INITIAL BAIL HEARING IN
BOARDS AND PROBATION DISTRICTS
- (CONVICTED DEFENDANTS)
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GRAPH 3
- RATES OF NON-FINANCIAL RELEASE IN

 BOARDS AND PROBATION DISTRICTS
(CONVICTED DEFENDANTS)
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PANELS OF U.S. ATTORNEYS:

STATEMENTS OF JAMES K. ROBINSON, EASTERN DISTRICT OF
MICHIGAN AND KENNETH J. MIGHELL, NORTHERN DISTRICT
OF TEXAS |

Mr. Rominson. Thank you. Just a few general summary comments
based upon that written statement. My experience with the pretrial
services agency for the Eastern District of Michigan, began with-my
appointment as U.S. attorney in August 1977.

In our district, the pretrial services agency has performed two rather
distinet functions, only one of which has been dwelt upon this morning
in the testimony that I’ve heard and that is the bail review function.

In our district, at the current time, the pretrial services agency also
plays a vital role in our view in the administration of the pretrial di-

-version %‘ogram. Which is a very important part of our effort in the

Eastern

e

istrict of Michigan. As a couple of general comments on the
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two areas, it’s our view that the information gathered, the quality of
the information and its timeliness, by the pretrial services agency, in
connection with the bail review function is very helpful 1n permitting
thf magistrate to make an informed decision on the conditions of
release. ‘

And frankiy it is also helpful to assistant U.S. attorneys in making
bail recommendations to the magistrates. In this regard I think that
the comments mads by the judges who testified here this morning are
comments that I would certainly endorse. \

I think that the administration of the Bail Reform Act is better
because of the services provided by the pretrial services agency. I know
that in my own mind I had some questions as to whether, if the only
function of the pretrial services agency was to be this rather limited
bail review and supervision function, whether the program would jus-
tify the expenditure that would be necessary to establish this program
in every judicial district in this country. S

I think it’s valuable, but whether a separate agency is warranted as
a result of that function only, I think would be of some question. But
I certainly feel that with the supplemental function, a very important
function, that has been undertaken by the pretrial services agency in
our district, and that is handling pretriaﬁ diversion, that the real
promise for a viable organization that can be of real value to the crimi-
nal jwﬁtice system is in the area of handling the pretrial diversion area
as well. - :

When I became U.S. attorney, I was very much interested in re-
vitalizing a pretrial diversion program, both because I think it’s
important to take certain offenders who qualify and put them into
a program where they can avoid the permanent Federal felony con-
viction, through a supervised system and also because in order to man-
age the priorities currently set by the Department of Justice, it is
necessary to make room to handle certain kinds of Federal criminal
cases, other than putting them all through the entire system. I believe
that the pretrial services agency performs very well in our district,
both in the bail area function and in the pretrial diversion area. I
would certainly be supportive of continuing the program.

I think I can speak for all of the assistant U.S. attorneys in my
district, and I know it’s true of the other districts that I have talked
to that have similar programs, that this is a valuable program. It
provides a real service to the court, the Department of Justice, the—
individual defendants who are appearing before the courts for bail
and also to those who have the opportunity to participate in a pretrial
diversion program and avoid the permanent stigma of Federal crimi-
nal conviction.

There are a couple of points, however, that we would like to make
in connection with the bill that is currently being considered and that
is in the area of access to information gathered by the pretrial services
agency.

There is provided in the legislation and has been since its inception,
a provision regarding the confidentiality of the information that has
been gathered by the pretrial services agency. I certainly endorse the
view that information gathered by pretrial services officers to perform
their bail review functions and their pretrial diversion functions,
ought not to be admissible in court for the purpose of establishing the

-glt of ahy of the persons who participate in the program.
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We have had a few instances, particularly in the process of super-
vising people on bail, where persons released do not comply with
conditions of release, because they are involved in bail jumping or
committing other crimes in connection with their release. The current
confidentiality provision makes it difficult to utilize that information
for what I consider to be legitimate functions which would not inter-
fere with the basic purposes of confidentiality.

Therefore we would like to propose for the subcommittee’s considera-
tion some language changes that I think would accommodate this
concern without outdoing violence to the overriding principle that we
want to have a confidentiality that insures a flow of legitimate in-
formation, to perform the bail review and supervision functions.

The language that we are proposing is taken from similar language
that currently is contained in the bail legislation in the District of
Columbia. The specific proposal we’re suggesting is a, substitute for the
current subsection 3153 E II1, in the committee’s bill. I believe we have
some additional copies of that language.

Basically, it would provide that information contained in the files
of any pretrial service agency, presented in an agency report, or
divulged by the agency during the course of any hearing, shall not be
admissible in any judicial proceeding, and that’s consistent with the
current language.

But such information may be used in proceedings to determine pen-
alties for failure to appear, to determine penalties for violation of the
conditions of release in perjury proceedings and for the purpose of im-

peachment in any subsequent proceedings. And we are suggesting that
language be substituted for the language of section 3158 (e) (3).

This 1s designed, as I indicated, to remedy what we perceive to be
a problem from time to time where a person who is released under the
Bail Reform Act, then violates the conditions of release by either leav-
ing the jurisdiction, or failing in some other way to comply with the
condition of release. At the present time, at least as we understand it,
under the confidentiality provision, the pretrial services agency is not

permitted even to inform the U.S. Attorneys Office of these matters -

and when there’s a hearing on them or a prosecution for bail jumping
or the like, there is a question as to whether the information obtained
by the pretrial services officer in the performance of his or her func-
tions, could be admissible at such a proceeding. It would be our view
that that should be the case; and would foster the purposes of the Bail
Reform Act and not do violence to the principle that we want to
encourage a free flow of information.

In that regard and connected to it, we would support a change that
was made by the House Subcommittee on Crime, of the House Judi-
ciary Committee, which inserted some language in section 3154(5).
That language currently provides that the agency is to inform the
court of all the current violations of pretrial release conditions or
arrests of persons released to its cnstody or under its supervision and
recommend appropriate modification of release conditions.

We're suggesting this provision be modified to provide that the
agency shall inform the court and the U.S. attorney of all apparent
violations. It is obviously incumbent upon the U.S. attorneys office to
initiate proceedings in those instances where there has been a failure to
comply with conditions and it’s our feeling that we ought to be advised

S0 we can bring the matter to the court’s attention.
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S:;I;;ﬁ)i;n% ;;l;?vn Xﬁlll have :the lpretrial services agency——
ato . The cou : i i i

That lsn’ why me L0 ot i?; érea,dy has it brought to its attention.

gir. Rorinson. Pardon me ?

ﬁfaﬁg Bz, That’s not why you want it.
proce;adin INS%I;T. Ylve want it so that we can monitor and initiate th
D oocedi %‘s r © Dave an adversary broceedings and we feel th i

he ave a situation where g person is released on certae,fn cm?t

ditions and fails to comply wi : it
in & position te koo ok (?th'.Wmh those conditions, that we ought to be

WeB(;II;g?ft ;fv(:a lzirm,g additional matters to the court’s attention
tiom o tont%l even know about it, we obviously aren’ in g osi
_ 1L L0 the court. In a narcotics case, for example, we recgntl)—r

ern District of Michigan, but in vilat:
: gan, but 1n violation of the t i
;;Illonsl ofdrglease he left, went to g southern State a,endegvlgs i));j:he gonct
}%)7 V((al 1 In another narcotics transaction, " betleved to be
Wereg . lit]ilnat ﬁm}t out about it until well after it ]l had oceurred. Wi
0 bt position, because of the failure to have that informati y
I thilgl‘k t% matter to the court’s attention, ration,
cam o € a%fi what we are really suggesting here is a way by which
) I the conditions of release in a way that will not?r interefg':

tion with some re
Presentations mad ; :
that’s really all we're suggesting therei é(c)anca(zsl(l)g.s ol or the like. I think

_oenator Bmen. We’ll .

Vli%meﬁt. Thank }}ZS.H téke both those recommendations under ad-

I [OBINSON. Thank you. Other than th i i
. 1K you. € n that, I just

f‘zﬂ é?ilg;lﬁsilil Ea.sgﬁm District of Michigan we ﬂaxr]él Isla?inzrtlllf lgu?g; t?id tg

officers; wep gﬁhko&'eg}‘etréal SerVi:fci;eS T We thinlk highly O?tﬁlelﬁ‘
TS l Ve aone a fine job in both of

don’t want to stress too strongly our feeling that W(r)e ﬁ?l?eile‘eilslain&g

to deali i : .
0 ﬁzlslen%e‘;g:h i)ﬁ’e}nders 2t a preconviction stage by investi oation

tion of wheth é‘ 1‘(} vsv é«' gﬁ) Sfc}i ma],ke are with a view toward a ciaeterm'ina"

pretrial diversion program.re ease these persons into a program like a

. Senator Boen. Thanlk .
Ing that correctly ? ank you very much. Mr. Mighell, am I Pronounc-
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Mr. MigmeLL. It’s Mile.

Senator BipeN. Mile ¢

Mr. MieuELL. Like M-i-1-e; yes, sir.

Mr. Roeinson. I was surprised the first time I saw it too, Senator.

Mr. MiegeeLL. I have only my father to blame for that. ‘

Senator BibeN. You could not mispronounce my name in this case,
but Ms. Zebrowski’s name.

Mr. MigrzLL. I’ve never tried to pronounce her name.

. Senator Bien. I don’t know how you're going to mispronounce it,
but I want to hear it. I apologize.

Mr. Micarrr. That’s quite all right, it gets mispronounced all the
time.

Senator BieN. As long as they spell it right when they walk in the
booth, right ?

Mr. MremeLL. Yes; that’s correct. I appreciate the opportunity to
appear today. I am, as you’ve stated, the U.S. attorney from Dallas.
I have been in that office since 1961.

I am one of those U.S. attorneys you alluded to earlier who does not
like the longhairs mucking up my prisoners. I lived in that office for a
number of years under the old commissioner system, where I was pro-
vided a rap sheet by the FBI and generally flipped a coin on the
amount of the bond. The commissioner asked me how much bond and
I would tell him and that would be the bond that prevailed.

That’s what I did because that’s all there was in those days. There
was some concern that prisoners did stay in jail too long and that
concern certainly manifested itself in the Bail Reform Act. I am today
a great advocate of the Bail Reform Act. Pretrial detention in our
district dropped almost 50 percent after bail reform.

‘We operated in that manner merely because of our lack of informa-
tion. We did not have the resources; we did not have the facility to
properly evaluate defendants and to determine whether they should
or should not be released. That was the evil of the system that the
Bail Reform Act solved.

A fter the Bail Reform Act, I’m not sure we still had quite the tools,
except by that time the commissioners were gone, the magistrates were
in and they were operating under an act which allowed them much
more latitude in setting bond. .

They as all three judges mentioned this morning, did not have that
much information upon which to base their decisions and I’m not so
sure they weren’t in the bathrooms flipping coins too. With the advent
of pretrial services, 5 years ago, we suddenly had a tool with Whlch
to - adequately evaluate the bondability, if you will, of detained
defendants.

In our district, unlike the eastern district of Michigan, we operated
with our probation office and out of that office, five probation officers
were taken, a supervisor and four officers. Now this was a staff to
handle a district which measures approximately 500 miles wide and
400 miles long. We have seven divisions. .

. In those divisions are supervised defendants, both pretrial and
posttrial. The probation office was established, had probation officers
on the scene in all seven divisions. The major population center of our
district is the Dallas-Fort Worth metroplex. All of the pretrial serv-
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ices officers were stationed there. Three in Dallas and one in Fort
Worth. The vast bulk of their work was in those two cities.

These were the same probation officers that we had dealt with for
years. In fact the supervisor is one of the older ones in tenure in the
office. He’s a trained probation officer. he became by fiat a pretrial
:gzerces officer. He’s performed an outstanding function in that posi-

ion. ,

The key to the whole program has been the separation of services.
And in my opinion is merely the allocation of resources to a job that
was not being done. I will readily agree that the work performed for
pretrial detainees is an entirely different function than those per-
formed by convicted felons.

Principally because in our district and in the past 5 years with the
change in priorities, going more to the white-collar crime, pretrial
detainees are a much higher classed individual than the typical parolee
or probationer who may be on his third or fourth conviction, who
knows the rules and doesn’t have to really be told by probation officer
what to do. '

The pretrial services officer is performing a function with someone
who’s new to the system, he doesn’t understand the system and who
needs help in working his way through the system.

In our district, as I say, the pretrial detainees have been reduced
to approximately 24 percent from a high of about 58 percent when
the program started. I don’t see an appreciable difference in the num-
ber of no shows, in the number of violations of terms and conditions.
I do see a much better use of the drug abuse program, alcohol abuse
programs. Programs that were never implemented pretrial before this
service was performed.

Finally T would like to echo what Mr. Robinson has stated con-
cerning pretrial diversion. Pretrial diversion is a program that be-
came available to our offices, 5 or 6 years ago. It had great merit at the
time, we were interested, the Department of Justice put out the
guidelines and we sailed off into the unknown, which remained the
unknown for a number of years because of the lack of available re-
sources to provide the services that were required for pretrial
diversion.

With the advent of pretrial services, we’ve been able to much more

effectively utilize pretrial diversion and found it an extremely bene-
ficial tool to our office in handling those defendants that would readily
be probatable anyway thereby saving grand jury time, saving court
time and probably saving a criminal record for someone who has
merely made a mistake.
. Without the use of the pretrial services officer, the pretrial diversion
in our district would not have been an accomplished fact. We are very
much in favor of the program. As an aside and not certainly as an
official position, because I don’t believe it is my position, nor the
Department of Justice’s place to tell the judiciary branch how to
manage its function, I am somewhat adherent to /. statement you made
In your opening statement. “What business-do ‘we have litigating or
legislating an administrative function.”

The determination as to whether this should be a separate agency
or whether it should be another format, I think, is a function that the

o ——
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judiciary should determine. In my opinion, it should not be, this is
a resource allocation question that’s being raised—where best to put
the resources that are available or that you deem to be available, in
my opinion is the method of doing it.

When I started in the U.S. attorneys office, all assistant U.S. attor-
neys were assigned both civil, criminal, and appellate matters. In the
late 1960’s we decided that was not efficient. We then split it into civil
and criminal sections in division. And people exclusively handled
those things. There now is a much more efficient operation.

But we do not have to go to a new agency and we do not have
administrative bodies controlling those. So that’s my personal opinion.
Thank you.

Senator Bmen. I would peint out that you did have to be prodded
a little bit by this committee exercising its oversight function because
you weren’t doing pretrial services in your district. _

I might respectfully suggest that I would have been very disap-
pointed had the U.S. attorney from the Dallas-Fort Worth area come
and say anything different than what you said. _

I want to ask you one question. As I understood your statement,
you do believe it is essential that there be a delineation of the distine-
tion in responsibility between the pretrial services operation and
within the probation operation as to how and who is responsible for -
pretrial and who is responsible for probation.

That’s an important reason why it functions so well in your area.
Is that correct? That they made that administrative decision inter-
nally and that’s why it’s functioning well. -

Mr. MiceELL. In my opinion yes. But understand that split of func-
tion may be a split of one body also, as in four unmanned divisions
In my district, the pretrial services work is done by a probation officer
who is split down the middle.

- Mr. RopinsoN. Senator, if I might just interject. Ken and I have

some minor disagreements here, as the department has no official

position.

Senator Bmex. I detected that from your statement.

Mr. Roeinson. But I certainly feel that, particularly in the area of
pretrial diversion, I’ve had an opportunity first to have it with the
pretrial services agency, then they stopped doing it, it went to proba-
tion for a time, and then they put it back into the pretrial services
agency.

Without disparaging at all our probation people who are very good
and do an outstanding job, I think the attitudinal problems that you
alluded to earlier and were alluded to previously, in my view, come
out on side of having a separate agency deal with this problem. I just
think that our experience unrder the twe systems puts us in a position
to have concluded, at least based upon our limited experience in
Detroit, that it has worked very well with a separate agency and we
feel like it works better this way than it did previously.

Senator BmEN. Gentlemen, both your statements were very direct
and to the point. Your statement answered the three essential questions
that I and this subcommittee and the Congress as a whole will have to
determine.

One, whether or not there should be pretrial services at all; two, if
so, should the program be extended to all districts, and, three, who
should be responsible. You’ve answered those three questions, very
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directly. I also appreciate th i i
thzle (,]gl'{s l,ation aspvgritten.e e suggestions as to how we could improve
nd it’s a long way for you to come to take such a short ti
. ' ime to tell
Ll;&l:ﬁttgﬁ.l et ink, béltté yougfe done it very well, and it’s very, (;eiy
committee and we iate i

Mr. Roeinson. Thank you. sppreciate it vory much.

Mr. Miemerr. Thank you.

[The prepared statement of Mr. Robinson follows:]

PREPARED STATEMENT oOF JAMES K. ROBINSON

Mr. Chairman and members of the subcommi i
- . mmittee ; I appreciate the o tuni
;,3 gﬁ)éxigrs?efore you today tp d-_lscwss the record of the Pretrigl Serviégozggllg
A k a géin D1<stnct. of M1ch1gz}n from the point of view of the United States
Sttor Iygeea 11(13:. %{tgéreéctt; fexspir;fnce Witill the agency dates from August 1977
] LOTNEyY ; however, many memb f
have had contact with the agenc, i ] mtion. Some of oy Staff
I cy from the time of its creation. §
;nembex:s also haﬂ experience with the agency as defense a'ttornegy(smégf%i mg Staff
mgS .A-ssnstanxt United States Attorneys. ’ ¢ eee
. Since the subcommittee will undoubtedly receive much background and sta-

areas separately.
BAIL REVIEW

In nearly every case in which a eriminal
i ¢ ! . defendant appear: i
zga;’;gtsi I\iatliig;(sitrate in eonnect;on W1t1_1 a criminal charge Ii)ﬁl%e dsefzgg);r?taistjiﬁttgg
relatg vance l_)y prgtna_l services. The purpose of these interviews and
el conditiongmil.’md Investigations is to aid the court in determining appropri-
e condi s (t): release ur_ldgr tl_le Bail Reform Act. An additional purpoé)e ipt
€ court in determining indigency regarding eligibility for appointnfen(t):

of oy : >
L counsel. In_addltlon to this screening Drocess, the ageney also provides super-

decision concerning pretrial rel

to minimie hoBg DI release of persons charged with federal crimes, and
coxIlrt;_ dates ikelihood that persons released on bail will misg impoftant
o ;1 13eg;1§til())¢;l1zf thaft the gervices performed by the agency concernin :
paste permalrle ?: real value to the criminal justice system, we quges%)ilt‘g
brict 1f 1o Carmas exg. Separate agency should be created in everx; judicial di
lieve that the geallllzl;i'(:&l;s?;}f %tﬁg lffrcfg the tél pocdy Trinl Anyog,functions. We be
i 3 € dpeedy Trial Act Hes i i
or development of more effective pretrial diversion progralxllfss lilxitfk?ep%gexggﬁls]

Judieial districts throughout the United States.
PRETRIAY. DIVERSION

Pretrial Serviceg participated in the su ‘

’ ) ervision i
(ii;vixl')s;ﬁnlg% i:h;a1 United States Attorney‘s? Office fogfapigoﬁoglt%eigroigdp]éeg'ml
I Administr‘avt iVen gle agency withdrew from the program on instructions I%rgrlg
drawal frmirat] e Office of United States Courts. At the point of their with
Toad ko pherd i}gggér?;n the .agency continued to supervise the existing cas -
of persons gtk e prel}mxngry Investigation and subsequent superv's'oe
T T TR e il iverion was astumed by Ut Stats Foopesion

i n cases ial
Services. From June 1978 through J anuary 1980, 361 perggrfslif:%n lggezll)si)g?ets?eaé
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by Pretrial Services for counsideration as cundidates for pretrial diversion. Of
these, 350 persons were admitted to the program. Only 29 of these persons were
recommended for termination from the program due to failure to comply with
the conditions of their pretrial diversion agreement. Pretrial Services currently
has 200 pretrial diversion cases under supervision.

‘Briefly the program operates as follows: When information is brought to the
atention of an Assistant United States Attorney regarding a violation of federal
eriminal law the Assistant makes a preliminary determination as to whether
the potential defendant should be considered as a candidate for pretrial diver-
gion. This determination is made by reference to guidelines established by the
Department of Justice modified by our office. If the Assistant determines that pre-
trial diversion is a possibility the matter is referred to pretrial services for a
pretrial diversion investigation and report. In cases not meeting the guidelines,
approval by a supervising Assistant United States Attorney is reguired prior to
referring the matter for a pretrial diversion investigation. Pretrial Services con-
ducts an investigation to determine whether a particular person is a suitable
candidate for diversion. A written report is preparad and submitted to the Assist-
ant United States Attorney who then determines whether pretrial diversion is
appropriate. If so, a formal written pretrial diversion agreement is entered into
between the United States Attorneys Office, the divertee and his or her attorney.

. The agreement can be tailored to the zpecific circumstances of the case, For ex-

ample, restitution can be made a cordition of diversion in cases involving theft
or embezzlement. Usually the period of supervision is one year. If the person
successfully completes the program, the United States Attorneys Oifice declines
criminal prosecution. If the person fails to comply with the terms of the pretrial
diversion agreement formal eriminal proceedings are considered.

We believe that pretrial diversion as currently administered is a valuable
program which provides a workable alternative to criminal prosecution. The pro-
gram provides qualified persons with an important second chance to avoid a
sfetlile}ril criminal record. The sueccess rate for persons participating in the program
is nigh,

Itghas been our experience that the Pretrial Services Agency has performed
its pretrial diversion work in an exemplary manner.

Senator Bipen. We have one final panel of witnesses. I have a time
problem because I will meet with the Chief of Naval Operations at
12:30 at the Pentagon. So, I’'m going to call up the next panel and ask
you if you would abbreviate your statements as much as you can. I
will submit the series of three questions that I have for each of you
and ask you to respond to those in writing and then our last witness
I will ask, also to be relatively brief.

He is from Washington, D.C., and so we will have an opportunity
to call him back, not, that he’s any less busy, but he’s closer.

Our next panel includes Lewis Frazier of Kansas City, Mo., Morris
Street of Baltimore, Md., representing districts administered by a
board of trustees, and Morris Kuznesof of New York and Robert Latta
of Los Angeles, Calif., representing agencies administered under
probation. Gentlemen, retire to your respective corners and come out
fighting, no hitting below the belt. And why don’t you proceed as

rapidly as you can. It’s an unfair thing to do to you, but I have no
alternative.

PANEL OF CHIEF PRETRIAL SERVICE OFFICERS:

STATEMENTS OF LEWIS D. FRAZIER, WESTERN DISTRICT OF MIS-
SOURI; MORRIS T. STREET, JR., DISTRICT OF MARYLAND; MORRIS
KUZNESOF, DISTRICT OF NEW YORK, AND ROBERT LATTA, DIS-
TRICT OF CALIFORNIA

Mr. Frazier. Thank you, Mr. Chairman, it’s my honor to be here
today. It’s going to be very difficult to make my remarks brief, since
they’ve been building for the last 5 years, but I’ll do my best.
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The pretrial service agency in the western district of Missouri, is one
of the board of trustee agencies. It’s the smallest in terms of numbers
of defendants, but as such it may be the most representative of what
might be expected if the program is expanded nationally because, of
the remaining districts, over 85 percent of them are at our size or
smaller,

In many respects the conditions in our area were most favorable to
start such a program, but we did have our detractors. There were a
number of people who had questioned whether or not this type pro-
gram could be meaningful. Plainly stated these “doubting Thomas’”
were from Missouri and as such they had to be shown. We did just that,
to be quite brief and succinct.

There were primarily seven areas in which we’ve had an impact.
The bail decisions, as has been alluded to before, made by our judges
after the advent of pretrial services agencies, were better informed.
This was in keeping within the spirit of the law as well as the Bail
Reform Act.

I want to point out that over 97 percent of all of our interviews were
of the prebail status. Thus we could have an impact. If you don’t get
to the defendants prebail, then the information that you have is just
in the nature of trying to support a judge’s decision or trying to go
back in to argue with him to say, “Hey, you might have made a
mistake.”

Well, we avoided that by entering into a cooperative role with the
U.S. marshal, the U.S. attorney, the field agents, the magistrates
and the other components of our system to be a manager or a coordi-
nator, rather than a fragment of our bail process, we actually serve as
a cohesive element in bringing those various parts together.

One of the spinoff benefits was that we were able to work into a pro-
gram whereby over 50 percent of all our defendants voluntarily sur-

‘rendered. Again this has helped us manage the system in a manner

that’s more advantageous, not only to us, but for the rest of the
components.

Qur decisions and recommendations have influenced the decisions
made by the judges, they’ve told us so. If there’s any doubt, statis-
tically speaking, then this might be an area for further inquiry, but
I don’t really believe so. We've been able to increase the use of the
statutory preferred methods of release. At the same time we’ve been
able to see a decrease in the rates in failure to appear and bonds on bail.

In conclusion, I’d like to add my support, not only in the continua-
tion and expansion of the pretrial services agency, but support the
position taken by the conclusions of the final report for a separate
agency.

You've made mention of a difference in an attitude, a difference in
a philosophy. I believe there might be some confusion. This difference
or differences may not be evident in the individual officers since they
are doing the work. I think it’s one of the perceptions of the chief offi-
cer and how he perceives his role in administering the program. _
_ Senator Bien. Gentlemen, what you have to say, is obviously very
Important to us so I'd like to make an inquiry. I have one of three
options; the first option is to have you submit your statements in the
next 5 minutes and have them in the record, read them and submit the
questions in writing.
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The second option is to clear my schedule this afternoon and for us
to come back at 2:30 or 8 o’clock, to have you make your statement
in a more cohesive manner, but that may interfer with flights and
other schedules that you have. E )

The third option 1s I could ignore the Chief of Naval Operations
and be court martialed, which is not a real live option. Of the first two
options, what would be your preference. Obviously, if we continue,
you literally are not going to be able to get an opportunity to do any-
thing other than submit your statement.

Mr. Kuzyesor. I would prefer to return this afternoon. ‘

Mr. Larra. I would too, if you feel you really have the time to give
us.

Senator Bmoewn. Oh, I will make the time to hear you, I’ll clear my
schedule to do it.

Mr. StreET. I can return also.

Senator Biex. In light of the fact you have taken so much time and
some of you have traveled so far, I want to give you the opportunity to
fully present your statements. I’d rather not do it this afternoon,
because I’'m going to make a lot of people angry clearing my schedule.

But by this afternoon, I will be angry with a lot more people, other
than you, and that’s the reason for it. I’'m not demanding it, but I do
think though you have a right, and I’d like to hear the full opportunity
for you to express your positions in the way that you would like to
do it, verbally, rather than just submitting your statements.

Is that what all of you prefer? '

Mr. Streer. Personally, my written statement is complete.

Senator Bmen. Why don’t we do this—why don’t we reconvene
this hearing at 8 this afternoon. Those of you who wish to and are
prepared to stand on your written statement, do that and we will
In no way be prejudiced in terms of my review, because, believe it or
not, I read them and when the report is written they will be taken
into full consideration.

Those of you who would like to return to expand on what you've
already said, or speak in the first instance, be here at 3. Maybe
you could inform Ms. Zebrowski before you leave. We haven’t even
asked, Mr. Beaudin on whether or not he is able to be here at 3 o’clock.

Mr. Beavpin. Whatever you like, Senator.

Senator BmeN. Are you sure? This is not a command performance.
I would be very angry were I a witness traveled across the country
and have some Senator I don’t know, as it came my time to testify,
say Gentlemen, condense your statement to 80 seconds, thank you
very much for being here, you’re a good American. So why don’t we
reconvene here at 3 o’clock. Those of you who wish to expand your
statements, those of you who are able and wish to rely on the written
statement, we’ll do that and we will proceed at that time.

I promise you that since we only have one panel and one witness,
the whole matter will not go beyond 4 o’clock if we begin at 3. So
this will give everybody a chance to do what you thought you were
going to be able to do when the hearing began. You can have an
extra long lunch and I appreciate your indulgence.

We are recessed until 3 o’clock. Thank you.

[Whereupon the hearing recessed until 8 o’clock.]
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AFTERNOON SESSION

Senator Bmex. The meeting will come to order. T believe when we
left off, we had heard from one of the four members of the panel.
Maybe we could move on to the next member and proceed in what-
ever way is comfortable.

Mr. Latra. If the first member, might not have had something
else to say. Did you Lou?

Mr. Frazier. As a matter of fact, I do. You said we had until 4
o’clock, I believe.

Senator BmeN. That’s right.

. Mr. Frazier. Mr. Chairman, 1’d like to introduce a letter that T've

just written to Hon. Peter Rodino, chairman of the House J udiciary

Committee.

This was in response to a fact sheet that was filed by the Federal
Probation Officer’s Association and I think it has relevance here
because it addresses many of the issues that have been mentioned up
to this point. ‘

Senator Bmex. Without objection, it may be entered.

[The letters referred to above are on file with the subcommittee. ]

Senator Bioen. Who would like to gonext?

Mr. Larra. I will, if T may.

Senator Bmex. Fine.

Mr. Larra. My name is Bob Latta from central California, Pm in
a probation operated district. I have submitted @ written statement
which I assume you have.

Senator BmeN. Yes, we do have and it will be entered into the
record in its entirety.

Mr. Larra. I appreciate the time you've given us. I didn’t want to
go home for the second time with 5 minutes opportunity to speak,
at éeasttm ‘%eha.lf o{ t{m position I hold; so thank you very much.

enator LIDEN. As long as you’re not paying your ow it’s OK.

Mer. LaTra. No it’s not. Y payme your own i s O
. Senator Bien. Just think how bad it would be if you had to do
it the other way. '

Mr. Larra. I wouldn’t be here, though T might.

Senator Bioen. Sure you would. Fire away.

Mr. Latra. Well, for one thing, I'd like to mention a little bit about
the entire Federal justice system. The court and particularly the court
ha’,s been speaking as though it’s a very large operation to administer.
It’s certainly not a large operation to administer on the lower level.

In fact it’s a small operation as most correctional operations go.
The Federal system is quite small. I'ta saying that and speaking to the
point of responsibility of a chief probation officer as it relates to pre-
trial services.

. In my district and T think in all the probation districts, we, indi-
viduals responsible for completing the pretrial investigations and su-
pervisions are assigned separately. They don’t have multiple duties.
They are a separate, separate function. They’re not together.

_ In fact I would say in my districts, the use of probation staff for,
1n terms of handling peak work loads in pretrial, I've used probation
officers to handle pretrial during peak load periods when Mr. Willetts
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may call people back for meetings in Washington and other type
activities. o ,

It offers a flexibility to an administrator that you don’t get when you
set up small units. The smaller the unit, when you have one man miss-
ing, they’re all gone. In a larger operation, which I have, you can move

eople. : _
P It}:? so happens, we’ve just gone the one way from probation to pre-
trial, but I have trained the last 25 new probation officers, l,mve spent
their introduction to the system in pretrial services. That’s the first
thing they do. That’s what they learn when they learn the Federal
system. .

yI think that can give them the kind of orientation they need to do
that job. But, and I don’t think it causes any sort of a problem as
far astheir attitude is concerned. )

In my particular report, I mentioned some reasons that I think
central California is somewhat unique. For one thing, we will have
very shortly, six full-time magistrates in the Los Angeles courts. We
have nine part-time magistrates that are spread around seven south-
ern California counties. A number of which are not close to down-
town Los Angeles, nor are they close to a branch probation office.

So one of the reasons the people are not seen on the initial bail hear-
ing is really the speed with which they attempt to get the Marshal, or
whatever Federal agency arrests them, down to the central court.

It would take us longer to get out there, would actually hold up
matters, if you were to send anyone to hear those cases for that mo-
ment, that it is to transport them in. _ ] )

So our effort really has been to get arresting agencies to detain peo-

ple, bring them to Los Angeles, rather than hold them in local jail
Tacilities. I think each district has different kinds of problems and
that happens to be one we have. At that magistrate hearing, thex;e
aften is only a Federal officer. There’s not a defense counsel, there’s
no one and that’s the way it is worked. . )
. Another thing, it seems to me that the whole pretrial services effort
is an effort to correct something that isn’t being done and shou}d.b,'e
done with the present law, As you read the Bail Reform Act, and if it’s
followed, you shouldn’ have this kind of difficulty that we have in
terms of pretrial detention. But we do. o )

So now we're having another set up to be administered in one way or
another by the courts, to correct something that is not being done now.
I think the focusing of attention on the matter is what has done
something to improve the situation, really rather than the kind of
administration. )

- I think the Federal court system, is one of the few integrated sys-
tems in the country, introducing a separate pretrial agency, I think
will break that kind of cooperation.

Guy Willetts said it doesn’t cost any more money, he may demon-
strate that, it can’t help but cost more money. For instance, if you have
any kind of a chief pretrial services officer, that’s a salary that’s not
going te be paid. That is going to be paid, in addition to my salary.

Senator Bmen. Are you saying that your folks can do them both,
you don’t need——

Mzr. Larra. No; what I’m saying is if you have a chief pretrial serv-

ice: officer, you separate that function out and have a chief doing only
that, you're going to pay him a salary.
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Senator Bipen. But I assume he’s going to be doing a job you’d have
to hire someone to do.

Mr. Larra. Well, that’s not the way it’s operating now. I happen to
have two supervisors who carry out basically the administrative re-
sponsibilities for me. In a sense they actually act as a buffer between
myself and the court. As I say, I'm sorry the judges aren’t here. I think
judges can be difficult to deal with and T think as all of those who have
spoken before me, find it necessary to bang heads with courts on a
variety of topics and this is only oneé of then.

Senator Bipen. I understand that. I assume that you would have
one of those two administrative officers primarily focusing on the bail
question. Are you suggesting those two officers could encompass, in
addition to their present responsibilities, the focus that is required for
the bail operation.

Mcr. Latra. Let me back up for just a moment. When the program
started, we had 16 officers and 2 supervisors. We now have 10 officers
and 2 supervisors. Those 2 supervisors and the 10 officers have no other
responsibilities, never had any other responsibilities other than pretrial
services. They have not been involved in probation.

One of the individuals came from the probation office, the rest have
all been hired new, off the street. They never worked as Federal pro-
bation officers.

Senator Bmen. But I don’t understand. You had to hire them, be-
cause there was no independent pretrial agency such as Mr. Frazier
is talking about, right ?

Mr. Larra. Yes; but for instance, Mr. Frazier is in effect, it’s a small
operation, but he is the A dministrator of that agency.

Senator Bmen. Well?

Mr. Larra. OK, I am the Administrator of that agency and also of
probation.

Senator Bien. But you have two administrators under you. How
many do you have under you doing the same thing, Mr. Frazier?

Mr. Frazrer. None, In fact it goes beyond that.

Senator Bmen. What you're saying is that——

Mr. Larra. It’s a function of size.

Senator Bipex. So, he could do it cheaper then.

Mr. Larra. He could do it cheaper. If I had his program and the
number of people he has, I could do it cheaper because I wouldn’t
pay Lou’s salary. :

1genator Bmen. I got you, you just pay two little level people’s
salary.

Mr. Larra. Or one, or whatever. You've got to have somebody
responsible for this function and in this case, what I'm saying is that
the Federal probation parole system is not so complicated that you
cannot add other functions. Pretrial diversion or anything else. It’s
really a rather simply administrative kind of job. I feel.

Getting the work done, that’s another question. Anyway that was
one of the points I wanted to make. The one of attitude, I think it
should be kept separate in terms of job responsibility, but when the
workload merits it in one place or the other, I think work comes in
and that the intake is going to be pretrial.

In other words, as people get arrested, that’s the first part of your
workload. They move from there into a sentencing phase where
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you’re going to do the presentence work, they move from there into
supervision. It doesn’t all come at once, it moves in 2 pattern.

The larger the staff you have, and the more flexibility you have,
the better able you are to meet the peaks and valleys of that work.
You may have a pretrial services officer doing nothing, or a proba-
tion officer perhaps doing nothing. In my office, I can keep them
assigned to a variety of functions.

So I just don’t see how it cannct, if you’re going to start any other
kind of bureaucracy, it’s going to cost you more money. You can’t
help it. ’d like to say that the way the thing works, I think depends
not so much on the structure, but it does depend on the people you
have working the program. And that goes for your courts.

If you have courts.that are going to be very reluctant to do this,

youw’re going to have some problems, but they can be overcome and
I think the northern district of Texas indicated that. They certainly
had a reputation for locking people up and pretrial services changed
that.
And T think it would have been changed whether there had been a
board or probation. I don’t think that was most of the people, nct
entirely, most of the people running these programs were probation
officers anyway, first, before they became pretrial officers.

I can’t really speak to the variety of statistics that Guy put on the
board. I said our district, we do have, I think, some unique problems.
That is, we still prosecute bank robbers. We have more bank robbers
than any other district in the country and most of them we have end
up with holds from other States or local agencies.

Also, many of them are addicts and we do get some of those people
out. I would say the same thing, we put these people in halfway houses
on drug programs that wasn’t done before.

So the one thing that pretrial does do that the law did not provide
for previously, was to provide for services and supervision of people
who are arrested. In fact, and I’d say unfortunately, those services
aren’t really available to the probation office, after the person com-
pletes pretrial so its a nice option to have, in terms of treatment for
offenders. . ;

Again in contradicting what the judges here had to say, I think
the system can tend to work better in a larger district, because you
do have more staff, you can assign people separately. When you have
a small district and a small operation and they were mentioning,
gigﬁkmlg on Montana, or Wyoming or wherever, then it does become

ifficult. .

Because that person will have to do both jobs. And in my office,
which is a large one, they don’t have to. They don’t have to be in-
volved in shifting gears. I think they can, but they don’t have to do it.

I think a whole lot of the problem is in educating magistrates and
judges to follow the letter of the law which is already there and I
think this is an effort that all of us have been making and we alienate
some judges doing that. I don’t know that that’s all that bad.

Any questions that you’d like to ask?

‘Senator Bmex. It doesn’t make a whole lot of difference.

Mr. Larra. I think as far as strictly from a point of view of admin-
istration, I think it makes more sense to leave it in probation.

.Senator Bipen. But it doesn’t really make any real difference?
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Mr. Larra. I think so.
Senator Brogx, Why?

Mr. Larra. Because T think it’s oo
] - I 1t’s going to cost you m
;ltl):iglzoyﬁlslgr& ;gj(f)lgg ic{o 1ozefyouﬁ' ﬁexibilityband I dorz;t thin?:r;orﬁovlvlﬁ{.bz
_ ack and 1orth. I don’t say it can’t be done, That’
i ,sagrﬁ 1t doesn’t matter what kind of administrative set ?1p ygu ShZVIflg
SS engtgeo]%le in 1thhat’|ls going to make the difference ’
T DIDEN. Has the establishment of demonstratio i
g:llllseg %)me of the focus to be brought to bear in your d?st?i%?;nsgs
¢ rlo. ou said _focusmg_ attention has done more to solving the rob
eIEI t 12}1 the qurm of administrative apparatus. " prov
T. UATTA. No attention was focused on it by anvon t
gogrt, the defense counsel and the 17.S. ‘a,ttorn};ys gﬁcee OT}i?a,rtttgzI; Eﬁe
alSI‘ mazme% Nobody else was ever involved. . )
enator LibeN. What focus are you referring to? T° i
- - . . . . . ° m t lk
?retm_al Services going in verifying 1nformatior%r and perf:rmlgrll%r aalt),ﬁgt
unctions. What caused the focus ? ' N '
Mr. Larra. Oh, legislation. Speedy Trial 11.

Senator Bmorx. But didn’t it » i i
stration distrists by o o 1t really begin to focus with the demon-

19\){[1'. Larra. Sure.
enator Bmex, i i i
inti\olone 0perat1-;31§n.1 wonder if that focus remains when 1t’s all rolled
r. Larra. T would think so. M i '
[ £ 50. My guess 1s that whatever k -
iﬁg&gﬁmylgl }?11?3’ tas you 11§t1t%tio§alize it, it will lozeersorlrrlléi gf E}IlJe
tum, ot necessarily. That’s wl i i
be kept separate, but within th};, agency.W ' L think the function should
1%fnaif;or Bmexn, OK,
I. LaTra. I have enough trouble gettin j i
3 g to my judges
gf) ﬁlﬁk;;f:ﬁieg%%’ve lggtfthe21 U.S. attci*neys who nyeed t%e j%%ige‘;aé‘ilgg
3 eral defender, you’ve got an indigent pa I’ ’
a lot of people competing for 3udges’ fime, When 1 nglrzl?k,yggl lzzs%of

one is probation and I would sa that i :
) C ¥y that 1n the last 5 years, t i
of ];chebdﬁcussmn has been on pretrial rather thanyprlc')sl;at};glina'] ority
robably because probation has been there and more of the prob-

Senator Bmoex. Will
N, youneed any more .
Mr. Larra. Will I need more thag I hav;rﬁl ey
I%{enai:or Bmen. Yes. ' |
r. Larra. Nojs if it went a different funct: iti
ction, th
money %rou’d need now would be my salary. Someone t?ooll'lég i?:ddltlonal
e epl;e:) ];);'tilgrrll)lafz{rlhﬁ?gnas it stz(mindf, now, in order to do the prei:rial and
2ot » you don’t need any more money to do that
Mr. Larra. T could do it better th ing i
A, I an I’'m doing it n. 1
s:r%%%aec’) 5331711% ét lgl;psetnds, h%\jv lilfa_r do you want to g?). It ]?vgéagétfl':) Iélefg
0 Darstow, which is 225 miles from the offi i
them there, it would be a great job, lik udge said. bt Hraon
, like th 1 hi
wouldn’t happen enough to WaI]’ra,ﬂt d:inget;g};.er Judge said, but things

Senat ; i
s ;1%% (?r Bmm\r. OK, thank you. Would you like to go next, Mr.
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Mr. StreeT. Yes; I’'m Morris Street, I'm from Maryland and Mary-
land has a board-operated pretrial services agency. Iike other wit-
nesses before me today, Senator, I wish to impress upon you also the
need for pretrial services agencies. Such agencies are needed to fill a
void that exists in the criminal justice system. As you know, persons in
criminal cases are entitled to release pending trial on the least re-
strictive conditions that will reasonably assure appearance.

To determine the appropriate release conditions, judicial officers are
required to take into consideration a number of factors designed to
provide a basis for determining the type, the amount, aud conditions
of bail to be imposed.

Without a pretrial services agency, there exists no one or any agency
whose function is to provide judicial officers with the information
necessary that will allow them to make an informed decision.

‘When no such agency exists, such decisions are made in the dark or
on the basis of very limited information to include basically the na-
ture of the charged offense. Very often, there is some reliance on the
recommendation of prosecutors or arresting officers. I submit that
decisions made in such a fashion do little to insure the notion that a
fair and impartial decision was made on a case-by-case basis. Nor does
it facilitate adherence to existing legislation in this area.

Due to the availability of pretrial services, the information that is
provided to judicial officers has reduced the reliance upon money bail
and encouraged the use of all bail options.

It has virtually eliminated the setting of bail on the basis of the
charged offense and in my opinion, reduced unnecessary detention
and the resultant cost. Qur efforts have resulted in some increase in the
number of initial releases, while at the same time there’s been some
decrease in the rearrest and failure to appear rates.

At this point, I’'m going to depart from my prepared remarks and
offer some summary comments.

Senator Bmew. Fine.

Mr. Street. I want to comment directly on the issues of concern to
this committee. First of all, I believe that my written statement will be
put into the record.

Senator Broex. It will be. : )

Mr. StreeT. My prepared statement reflects my views and the views
of others before me today, that pretrial services should be continued.
Second, I would recommend that the service be made available in every
district. I think it inherently unfair to afford a service which might
make the difference between pretrial detention and pretrial release
available to some and not to others.

Third, we have all heard today some subjective views from several
witnesses who seem to feel that pretrial services should be a separate

entity or independent, if you will. I too have my own rationale as to

why 1t should be separate, these reasons include the fact that pretrial
services and probation have distinct functions that require cifferent
approaches to fulfilling their respective responsibilities. )

From a menagerial standpoint, it is a more simple task to direct
one’s energies toward accomplishing one goal, than it is to fulfill more
than one goal. It seems to me that it is difficult to serve two masters
equally. And when and if it becomes necessary to make choices, some-
thing is going to have to suffer. :
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These points and others have and they continue to be put forth and
will undoubtedly prove to be unacceptakle to some because of their
subjective nature. If we cannot accept these subjective views, I think
that all that we have left is the data.

Those of us in all of the 10 pretrial service agencies took great pains
over the last 414 years to provide accurate data so that a statistical
presentation could be made. It seems to me that if we accept the pre-
mise that Mr. Willetts and his colleagues are honest men of integrity,
ghen we have to accept that their charts and graphs reflect accurate

ata. - :

That data seems to support that board’s operated more effectively
than probation. If all that we have left, if we throw out the subjective
views, is the data, then I think that you and your committee should rely

.on that in making your choices. Thank you. :

Senator Bexn. Thank you, Mr. Street. I don’t doubt that is correct.
The former Prime Minister of Great Britain once said there are three
kinds of lies: Lies, damned lies, and statistics. And my problem with
data generally is not that the material is not accurate, but that it may
not support the proposition for which it is being offered. :

I am inclined to believe in this case; that it does. I come with a pre-
vious position that supports the same conclusions, but ultimately we
are getting down to a fairly subjective realm here, it seems to me.

I didn’t realize Mr. Latta had a plane to catch, I didn’t have more
questions for him, because I was going to wait until the whole panel
completed its testimony so I could have some exchange of comment.
That’s why I will probably save most of the questions for you Mr.
Kuznesof. Why don’t you proceed. : -

Mr. Kuznesor. First, I want to thank the Senator for inviting me.
I don’t have a statement prepared. -

Senator Bioen. That’s all right. :

Mr. Kuznesor. I will submit one on a later date if I may. Also, I
don’t have specific knowledge as to the bill or draft that the Senator
1s considering. Therefore, I assume it will be similar to 2.R. 7084 and
T’ve jotted down some notes pertaining to that. :

But first, I'd like to digress and comment as to some of the testimony
that occurred this morning. I think there is general agreement that
pretrial services should be continued and expanded. This agreement is
throughout the system.; not simply a personalized plea of those who
testified. I assure you it’s throughout the probation system and most
of the judicial system. That includes the 5 boards and the 5 probation
districts and the 10 or 11 districts who volunteered to establish pretrial
services without additional personnel. They did it on their own in
probation with no additional personnel. - . S

We all conclude that pretrial services should be continued. So we all
seem to be in agreement as to that. The second area of agreement is
that probation officers will do the pretrial services work for small
districts. And I think it should be known that about 60 percent of the
locales are in small districts. : ' ' '

There are 300 locations where there are probation officers. There-
fore, even if you were to establish a separate system, probation officers
for the most part, particularly in the small districts, would do the
pretrial services work. - o B o
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Senator Bmex. Well, that’s obviously different than what, or is that
different from what Mr. Latta had to say. ) o

Mr. Kuznesor. No, he was referring to the metropolitan districts.

Mr. Bmoen. Well, I understand that he was referring to metropolitan
districts and I thought he was suggesting that both functions could be
done more expeditiously by a probation office.

Mr. Kuznesor. In the small districts, yes. But in the big districts,
if I recall his testimony, and I think I will be testifying similarly, that
there should be separate units, probation officers who will do nothing
but pretrial work. ,

Senator Bmen. I see. : ,

Mr. Kuznesor. And that’s the way it is in the southern district of
New York. We have an integrated system here. We’ve been integrated
for the last 2 years and if you should pass the legislation tomorrow,
we're ready to go tomorrow. .

That pretrial services should be a branch within the probation divi-
sion of the AO, I think you made that statement this morning, and
T think most all of us, virtually all of us, concur with that.

Senator Bipen. Virtually all of whom ¢

Mr. Kuznesor. Virtually all of the probation offices that I know of.
‘We believe it should be a branch within the probation division of the
AQ. It’s going to cause a lot of less confusion, if they’re getting direc-
tion from one boss, one head.

Then the only question that remains as I see it is whether there
should be an independent agency within the metropolitan distriets,
such as New York eastern, such as New York scuthern and California,
Philadelphia, and other large districts.

Tt is interesting that the judges of the southern district of New
York, the eastern district of New York, the eastern district of Phila-
delphia, the district of New Jersey, the central district of California,
metropolitan districts in all, have all gone on record to state that they
want pretrial services to be done by a unit within their probation de-
partments.

I have here a letter which is addressed to you, which I would
like to read for the record from the honorable chief judge, Floyd
F. McMahon. He is the chief judge of Southern New York which has
27 active judges, 7 active senior judges and 6 very active magistrates.

I am advised that your subcommittee is considering pending legislation affect-
ing the operation of the pretrial services agency. That agency is now part of
our probation department, and is working very effectively with the court at the
pretrial stage of eriminal cases,

We strongly feel that there should be no change in the present jurisdictional
structiure and that agency should remain part of the probation department. The
last thing this busy court needs toward the efficient administration of justice,
is yet another bureaucracy. :

I trust that your subcommittee will recommend against any agency independ-
ent of the probation department.

This letter is addressed to you. :

Senator BmeN. Very trusting judge. The trust is not well placed.
- Mr. Kuznesor. It’s also interesting that the judges in the eastern
district of New York and the eastern district of Philadelphia, where
there are board operations, that is, board operated pretrial service
agencies have also gone on the record to say that it should be within

the probation department.
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They are in the field and they know how their courts are operating,
I think, they know what’s best for their courts, and how pretrial is
working—both in the board operated and in the probation operated
formats. '

Of the 76 judges who were surveyed, 74 said it should be within the
probation department or as separate units within the probation de-
partment. Judge Platt of the eastern district of New York who serves
as the chairman of the Board of the Eastern District Pretrial Sery-
ices, testified recently before the House subcommittee and said
that if there is a pretrial service agency, it should be within the pro-
bation department.

Mr. Gooch wrote a letter to the House; he’s the chief probation
officer in the eastern district of Pennsylvania. He wrote with the con-
sent of the judges, also stating the same. '

I think their viewpoints are to be considered. Perhaps, I'm going
too fast. As I said, I didn’t have time to prepare a statement; and
when you don’t have time, you run the risk of omitting material facts.
Hopefully what I have to say will serve a positive purpose.

I have submitted a number of folders. This folder contains material
prepared by others. '

[Material referred to above is on file with the subcommittee. ]

Senator Bmen. By whom ?

Mr. Kuznesor. By chief probation officers, judges, and Federal
Probation Officer’s Association all who have a point of view; in par-
ticular that it should remain within the probation department, within
the local probation department and within the Administrative Office
of the U.S. Courts.

This folder reflects the work that’s been done by the probation
department of the southern district of New York. Our department
that includes pretrial services, it’s one and together. For example, my
title has been changed. I am known as Chief U.S. Probation and Pre-
trial Services Officer. There’s no need for another chief and that’s the
observation that Judge McMahon made that he doesn’t need another
bureaucracy; he doesn’t need another chief. We’ve got enough bu-
reaucracy in the judiciary.

Now I'd like to tell yon how it works in the southern district.

We are very service oriented. First let me go to these charts. I
wish there were a comparison of these charts showing you district
by district. If there were it would show that southern district did
rather well,on all th categories:

In failure to appear, reduction in failure to appear, a reduction in
new arrests, interviewing of clients; in all, we’ve done rather well. Now
those people who are in the pretrial unit in the southern district of
New York, donothing but pretrial.

In fact pretrial would never have gotten off the ground in the
southern district of New York and would have been delayed a year, if
the probation department had not given up 1,500 square feet. of space.
They would not have had the furniture to start with or the typewriters
to start with.

There’s considerable savings, not only in personnel, but also in
equipment and furniture and space.

Senator Brorn. Where did you get the typewriters?

Mr. Kuzx~esor. We loaned them to them.
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Senator Boen. Pardon me.

Mr. Kuznesor. We loaned them to them, we borrowed them from
other parts of the department. We have a very cooperative interservice
relationship within the court. If I need a typewriter, I can go to the
clerk of the court and say “Mr. Bergoff, could I have a typewriter.”

Senator BmeN. And that wouldn’t be the case if it were an inde-
pendent agency ? . .

Mr. Kuznesor. I think they would have much more aifficulty. They
would have much more difficulty about even using or securing photo-
stating equipment. For example, just to get supplies is difficult. Pre-
trial Services has had new furniture allocation since 1976, when there
were only six officers and one supervisor. The probation department
itself had trouble and yet we have contributed enough furniture to
meet their needs, for our present staff of 18 officers.

Senator Bmen. You must not have a lot left over. Are you sitting
more than one person to a desk ?

Mr. Kuznesor. I'm known as a finder; and by the way, all the
furniture has been upgraded because we secure it from the judges when
they discard some furniture.

Senator Bmen. I see.

Mr. Kuznusor. And we take it from the U.S. attorneys office. In
fact I think they have better furniture than the probation officers have
ever had. - :

Senator Bmex. I see.

. Mr. Kuznesor. Moreover, I used to be a mover so there’s no problem
1n moving what is found or adopted. :

. Senator BmeN. You should be judge. I don’t know why we’re wast-
Ing our time with you running this operation.

Mr. Kuznesor. Also, it works harmoniously. Our training officer
for pretrial is also a probation officer. Additionally, probation turned
over its pretrial diversion duties to pretrial services in May 1979. T
think you should know we had pretrial diversion in the southern
district of New York since the late thirties for juveniles. And we’ve
had it for adults since 1973. ;

The U.S. Attorneys Office for the Southern District of New York
wanted us to develop that program much sooner, but we didn’ have
the personnel. As soon as we got the personnel, and it took Attica to
get the personnel, we started a pretrial diversion program for adults.

The very man who instructed the pretrial service officers about pre-
trial diversion is our training officer in the probation section. He is also
the expert on psychiatric problems, and helped rid the MCC of people
who were awaiting trial, but who were mentally disturbed. He accom-
plished this by placing them into mental institutions in the State of
New York.

The probation officer in question is excellent, and we were able to
use his expertise for both sections. It’s an excellent program when the

two agencies are together. We have a community service program.
Now we started the community service program in the probation sec-
tion and then transferred part of it to the diversion program.

With the diversion program and the community service program we
have a basic goal now and which is to reduce post-trial conviction. The
benefit is that by affecting good treatment plans in our pretrial pro-
grams, by providing the pretrial services, and by incorporating them
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into our presentence reports, the judges are more inclined to place a |
deserving probation. ) )

We are not only concerned with pretrial detention, but we are con-
cerned also with posttrial detention. We have a program known as
IPSAS. Intensive PSA supervision. We have people who are in need
of help, and accordingly get the maximum services. Pretrial uses the
same drug treatment programs that probation developed. )

They have the resources, but most of these resources are probation
developed and, free of charge. We have a urine analysis program in
which a judge can be apprised of the results within 2 hours after ar-
raignment. These are things that have been done because we are
united, we are integrated, and it works. ’

I see no reason, and the judges see no reason for it to change. Thank

ou.
Y Senator Bmexn. Thank you very much. You’ve all made your points
very clearly. Sir, you read a letter into the record. Are you aware of a
letter dated May 2, to Congressman Rodino from Mr. Foley, the di-
rector of Administrative Offices of the U.S. Courts, where he states
that vesting full administrative authority for the performance of pre-
trial service functions in the probation offices in every Federal district,

Would not be substantially less expensive, would not preclude a need for

additional personnel and that it would not serve the purposes _to pe served as
well as an independent pretrial service officer in most Federal districts.

T assume that’s the first you heard of that.

Mr. Kuznesor. It’s the first I’ve heard of it, and with all due respect
to Mr. Foley, I disagree with it.

Senator Bmex. I suspected you might. What this all comes down
it, it seems to me gentlemen, is an argument over two points.

One, whether or not it would cost more to have an independent
agency ; and two, whether or not it would cost more, can an integrated
probation pretrial services operation do the job as well as an inde-
pendent pretrial service agency.

And both you sir, and Mr. Latta argued that it wwould cost more and
the job can be done just as well, just as efficiently and just as profes-
sionally, with just as much diligence by having an integrated opera-
tion as by having it separate.

Mr. Street and Mr. Frazier, if I’m not mistaken, the essence of
your argument is that it won’t cost any more and even if it did cost
more, it would be worth it because you’d get a higher grade of per-
formance as the consequence of having an independent agency.

Is that a fair statement ? :

Mr. Frazrer. Yes it is. . _ _
Senator Bien. And I guess what it comes down to in this commit-

tee is for us to maks a determination. And I might note parentheti-
cally, I think we’ve come a long way in that essentially we’ve narrowed
it down to those two issues because we all agree that there is a need
for the service. We all agree that there is a need for the job to be
done. We all agree that all districts should have access to this kind
of an operation, regardless of whether it’s integrated and/or inde-
pendent. Nonetheless, all accused shorld have the benefit of the services.

So we’re really down to who should do the job. And the judgment
as to whether or not there is an integrated or an independent agency
will depend on the answers to the two questions: One, what will cost
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more and, two, who can do the better ﬁ'ob. It’s up to us to balance
those questions. ’ ‘ o 7
Mzr. Kuznesor. Excuse me. I’d like to state that I think that the
judges of the district

Senator Bmexn. Pardon me. .

Mr. Kuznesor. The judges of the district should decide. If they
want an independent agency, let them have it. If they want a unmt
within their probation system, as long as it’s controlled by the ad-
ministrative office, then I see no reason why they can’t have both.

They are the ones who are going to be responsible for the imple-
mentation of the program and I think they should be the ones to make
that decision. i

Senator Bmen. They had on occasion needed some help in that
regard on other matters and I should tell you that I doubt whether
this committee will be reluctant to offer its advice to the courts
on this matter.

I find it interesting how we all, including the judiciary, make an
argument for independence and individual choice in pretrial services
while in other instances for example relating to the need for magis-
trates, a completely different argument is made by the same judge.

So I must tell you in all candor that I am not overly impressed
by what determination the courts had in this in terms of their dis-
tricts. Quite frankly, there shouldn’t have been any need for the
Speedy Trial Act in the first place. We shouldn’t have had to tell
the courts what to do. If we followed the admonition of you and
others z2bout letting the courts make the decisions, we would not have
speedy trials.

Speedy Trial Act and many other things that have occurred are
usually a consequence of inaction on the part of other branches oi the
Government. I should note for the record that, believe it or not, we’d
like to be a little out of the business of being involved in what other
branches of Government do. There’s enough figuring out what we’re
going to do in Zimbabwe without worrying about whether or not the
Southern District of New York has an independent and/or integrated
pretrial operation. '

But my limited experience in 8 years as a U.S. Senator has been that
sometimes other branches of the Government won’t move unless
prompted. I won’t bore you with the litany of examples, but T would
suggest that for every one time we act beyond our jurisdiction, with
out any real need, there are a half a dozen times that no action would
have occurred, absent us acting. The action was needed.

I will point out to you that I am of the opinion that absent the
legislation relating to the independent agencies in the 10 districts
being picked as models, I doubt whether Mr. Latta or anyone else in the
various areas would have focused as much attention on pretrial services.

There’s nothing like looking over the precipice to focus ones at-
tention. I find we get judges attention most urgently, as we do Con-
gressmen and Senators, when we talk about salaries. That seems to
focus attention instantaneously throughout the district courts and the
circuit eourts.

I suggest that we get instantaneous reaction from bureaucratic agen-
cies when we talk about division of functions, loss of control or in-
crease of control and I guess that’s the nature of the beast and we the
Congressmen are not exempt from that. I’'m not suggesting that at all.
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What I am suggesting I guess and I’'m going on too long, is that 1
haven’t made up my mind as to how this function should be carried
out. I am fearful that additional independent agencies tend to bring
on independent operations and independent bureaucracies, but I am
also on the other hand fearful that failure sometimes to have an in-
dependent agency which competes, produces a vacuum within the ad-
ministration of justice, that are not likel;y to be focused upon.

I think it would be easier for the chief to go in and argue with that
judge as to why he did not follow the recommendation relating to sen-
tencing than to question why he did not provide an opportunity for
the person in charge of making bail recommendations available to the
defendant. ,

So it’s a judgment call. As I say, I honestly haven’t made up my
mind on it and I’'m sure the rest of the committee has not. And the
testimony of all of you here today will go a long way in providing us
with the substantive information we need in order to be able to make
a, hopefully, informed judgment. I would say that the experience with
both the independent agencies and the integrated agencies has been
very positive, very worthwhile and you have in both instances followed
the intent of the Congress and the intent of the act in an attempt to
solve a real problem. :

I complement you all for that. Obviously you will hear about our
recommendation.

I may very well, with your permission, be back to you for additional
information as I sift through the record of the Liearing today and try
to synthesize the points that you have offered, I may seek additional
information if that’s pessible. Thank you very much gentlemen, I ap-
preciate it.

Mr. Kuznesor. Thank you, Senator.

[The prepared statements of Messrs. Frazier, Latta, and Street
follow :]

PREPARED STATEMENT OF LEWIS D. F'RAZIER

INTRODUCTION

My name is Lewis D. Frazier. I am the Chief Pretrial Service Officer for the
United States Distriect Court, Western District of Missouri. Prior to my ap-
pointment to this position in 1975, I served as a United Stites Probation Officer
in the Western District of Missouri for eight years.

I have been requested to testify concerning the lcocal impact of the Pre-
trial Services Agency Project and have also been requested to render an opinion
concerning the possible expansion of the program to other federal districts.

Although the Pretrial Services Agency in the Western . Distriet of Missouri
is the smallest of the ten demonstration districts in terms of the volume of de-
fendants processed, it is perhaps the most representative of what one could
expect if PSA’s are expanded nationally since over 85 percent of the remaining
districts fall within our gize category or are smaller.

Our PSA operates under the auspices of a Board of Trustees with the Honor-
able Chief Judge John W. Oliver serving as Chairman. The Pretrial Services
Agency (PSA) in this district has had the total support of our court from the
inception of the project and has gained the cooperation of the other court-
related agencies in effecting necessary changes which have resulted in a success-
ful program. As you may see from the information presented later, we have not
fragmented the overall proecess but have actually served a cohesive function in

achieving an integrated approach which has reduced the time necessary to proe- .

ess defendants.

Although the Western District of Missouri geographically comprises approxi-
mately the western one-half of the state of Missouri and encompasses 66 coun-
ties, it has five main geographical divisions of the court with six district judges
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and one senior judge. All defendants who are arrested within the district are
processed either through Kansas City (three-fourths of the total) or Springfield
(one-fourth of the total). .

There are three magistrates serving in the Western District of Missouri, two
of vyhom process the criminal cases for pretrial procedures which include the
setting of bond, initial appearances, bail review hearings, arraignments (for the
purpose of please of not guilty only), omnibus hearings, and pretrial confer-
ences. :

The impact that PSA has had in this district has been achieved primarily
thropgh the close working relationship with the magistrates, especially Chief
Mag1strate Calvin K. Harilton, and with the other court related agencies. That
impact is described in the following seven areas:

I. BAIL DECISIONS

The report by the Comptroller General entitled. The Federal Bail Process
Fosters Inequities, (GGD-78-105), notes. (p.5) :

* * & Judicial officers do not have the necessary information and guidance to
evaluate the significance of each of the factors listed in the Bail Reform Act
as they relate to the danger of nonappearance posed by the defendant. Until a
way of providing complete and reliable information on defendants is available
in al_l districts, the soundness of bail decisions will suffer. Also, until guidance
and information on the results of bail decisions is available to judicial officers to
assist them in evaluating the various factors in the act, some defendants will

be detained unnecessarily while others who should be detained will be released. .

The report concludes (p. 17) :

CONCLUBIONS

Because judicial officers do not have the guidance and information they need
to.,make sound bail decisions, the Bail Reform Act has been inconsistently ap-
plied. On ocecasion, defendants have been treated unfairly or society has been
exposed to unnecessary risks. Judicial officers need information and guidance
o_n.the. purpeses of bail and in understanding and evaluating how the criteria
listed in the act relate to determining the bail conditions which will reasonably
agsure a defendant’s appearance. They also need complete and accurate per-
§ongl_ information on defendants to help them in making bail decisions. Once
Ju_d;e_lal officers are supplied with this information, they should be in a better
position to establish a defendant's risk of nonappearance. In addition, the use
of blanket conditions of release imposed without regard to the defendant’'s dan-
ger. of flight and excessive reliance on financial conditions of release need to
be elimingted.

. Because the bail process dramatically affects the lives and families of de-
fendantg and society, concerted efforts are needed to better assure that this
process is carried ouf; as uniformly and as fairly as possible.

01}1’ experience has shown that with information provided by the pretrial
Services agency, many of the negative factors cited in the GAO Report have
be(_an, eh_m‘mated or obviated. The overall result has been that better informed
bail decisions are being made and that these decigions comply with the mandates
of_ the Bail 'Rgform Act and Bighth Amendment.

I? a pretnal. servieces agency is going to have maximum impact on the bail

decigion, then it must have access to a defendant prior to the time that that de-
fepd?.nt appears before the judicial officer who will fix his bond. The pretrial
services agencles should be permitted enough time te conduct a prebail in-
-te}'vlew and investigation. Furthermore, the pretrial services agencies should sub-
mit a prebail report to the judicial officer along with an independent recom-
mendation. .
N Dl_lr_ing the past four years, the PSA in the Western District of Missouri has
mi‘terv%ewgd almost every defendant arrested or charged with an offense in
.th;s district. Approximately 97 percent of those interviews have been prebail.
In each case, a report was submitted to the judicial officer who set bond. The
gepp;t_s contain recommendations for a specific type of release as well as for
conditions of release. The reasons for these recommendations are contained in
the report. ‘

Once a defendant is arrested, PSA is notified. The defendant is taken promptly
to _the_-United States Marshal’s lockup for processing. A pretrial service officer
interviews that defendant and begins his investigation. The United States
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Marshal’s Office has been extremely cooperative in developing this procedure
so that we can gain access to an arrested defendant immediately after he is
brought in.

The pretrial service officer then conducts an investigation, geared primarily
toward verifying essential criteria that is named in the Bail Reform Act as
being factors that may be considered in setting bail. These include: Family
ties, employment, financial resources, character and mental condition, length
of residency in community, record of convictions, record of appearance and
flight to avoid prosecution or failure to appear in court. PSA does not discuss the
offense with the defendant but does obtain information from the U.S. Attorneys
Office concerning the details of the offense.

After the investigation, the pretrial service officer submits a report to the
judicial officer. If time does not permit a written report, an oral report is
submitted, but it is always followed by a written report. The oral reports per-
mit the pretrial service officers an excellent opportunity to discuss fuliy and
freely their views of a defendant and whatever other information that they
believe is appropriate.

The bail report is not made available to the government attorney nor to the
defense counsel. The judicial officer does, however, advise the defendant of the
factors that bhe is considering in setting the bond, and the defendant has an
opportunity to respond to them in open court. The pretrial service officer is
also in attendance.

The information provided by the PSA in the Western District of Missouri
and the options and alternatives (such as use of the CTC and our drug program)
developed by it have permitted the court to release several individaals who
otherwise would not have been released. The PSA information has also identified
defendants who have special physical and mental problems and has identified
defendants who pose security threats to the court. As an example, we had one
defendant who was charged with an income tax case. Prior to his surrender,
we learned that he was a member of a radical, militant organization that had
disrupted other court procedures. This information was relayed to our court
and adequate security measures were taken. ‘

Attached to my statement are copies of actual bail investigation reports that
have been submitted to our judges. A cover memorandum has been attached
to the reports providing a synopsis of the case and the eventual outcome.

[The material referred to above is on file with the subcommittee.]

II. JUDICIAL TIME SAVED

Chief Magistrate Calvin K. Hamilton, who processes most of the criminal
cases in Kansas City, has advised that PSA has saved him approximately 45
minutes per case. Prior to the existence of PSA, Magistrate Hamilton, in a
conscientious effort to elicit the factors named in the Bail Reform Act, took a
detailed statement from the bench from the defendant when he appeared for
his initial appearance. The information was take under oath, but it was not
verified. The PSA reports now provide that information plus additional data.
This results in a defendant being processed by the magistrates in a shorter period
of time. ‘

We believe that we have relatively few bail review hearings by the magistrates
and only a handful of appeals to the distriet judges because of better informed
decisions being reached concerning bail. This savings in time permits the magis-
trates to devote their energy and time to their other judicial duties, especially
in reference to civil cases which do not fall under the purview of the Speedy
Trial Act. Because it has not been necessary for the distriet judges to hold
hearings concerning the bail situation and/or the appeals from the bail decisions
‘reached by the magistrates, it has also permitted the district jundges to devote
their time to other duties.

III, BAIL REVIEW HEARINGS

A pretrial service officer can initiate, and often does initiate, a bail review
hearing once new information has bee obtained or verified by PSA that would
dictate a review of the bail situation, both for defendants who are in custody
and those who have already been released. We continue to monitor a defendant’s
situation, even if he is in custody, in an effort to determine if his situation has
changed to the degree that it would permit him to be released on bond. Con-
versely, if a released defendant’s situation in the community has deteriorated
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to the point where we believe that he has become a flight risk and/or if new
charges have been or are going to be filed, this information is provided im-
mediately to the court for appropriate action.

IV, COOBDINATED MANAGEMENT

Through the cooperation of court-related agencies and the magistrates, we
have helped develop procedures so that it is not necessary for each person who
is indicted to be arrested by the case agents. Over 509 of all of our defendants
voluntarily surrender. Through cooperation with the U.S. Attorney, our grand
juries now return indictments on a staggered basis. Previously, the grand jury
would return all indictments at one time, usually late Thursday or Friday.
This resulted in a rush of arrests that would cause a strain on limited facilities
and would result in an over-capacity situation. PSA works closely with the
Assistant United States Attorneys and case agents to determine which de-
fendants can now voluntarily come in. These defendants are contacted and
advised to report to PSA on a certain date and time, This permits PSA to began
working a case prior to the time when these defendants actually surrender.

These procedures have not only made it easier to manage PSA time and efforts,
but it has also allowed us to assist in managing the flow of defendants through
our.system at any given point in time. Scheduling in defendants who are going to
surrender permits the Marshal’s Office, the United States Attorneys Office, and
the PSA to achieve better efficiency with a limited siaff. Thus far, all defendants
so notified have appeared as scheduled for their voluntary surrender and initial
appearances.

These procedures have also reduced the number of defendants that were ar-
rested late in the day or on weekends by the case agents in the absence of such
a program. It has permitted a defendant to surrender on a time schedule that
meets all of our needs. It has also saved defendants the embarrassment and
disruption that an arrest might cause him, his family, and employer, which is
especially important if he is not convicted. This is not to say, however, that
we advocate that all defendants should surrender because we certainly see and
understand the need for arrests of defendants who are flight risks, in a situa-
tion where a search might be appropriate, ete.

It has not been necessary for the United States Distriet Court Clerk’s Office
to issue summonses to these defendants who voluntarily surrender. This saves
the Clerk’s Office time and manpower because our experience has shown that
it is possible to get these defendants in with a minimum of effort and time.

In cases where it is necessary for a defendant to be arrested, such as on a
complaint or on probable cause by the agent, the case agents notify the United
States Marshal’s Office, PSA, and/or the magistrates that they have a defendant
in custody and will be bringing him in. This allows us to begin developing infor-
mation about this defendant even prior to the time he actually is presented to
the marshal for processing. We can begin running police checks, ete. and can
develop useful information before we interview that defendant. Again, it results
in better overall management, and we have found that it does not actually take
any longer to process a defendant now than it did prior to the time that PSA
was in existence. In fact, it may have even shortened the overall average be-
cause of the scheduled appearances and more efficient use of manpower, time,
and space.

V. TRACK RECORD—ADJUSTMENT REPORT

Several members of our court view the period of time a defendant is under
PSA supervision as a mini-trial pericd of probation. A section of the presen-
tence report is devoted to a defendant's adjustment while on bond. By statute,
the United States Probation Office may have access to PSA’s information once
a defendant has been convicted. Much of the information that is contained in
the PSA files and reports is useful in developing a presentence report. This in-
formation has also proved to be beneficial to the court at the time the court im-
poses sentence because the court has had an opportunity to look at a defendant’s
“track record” under sunervision .

One of the bail investigation reports and synopsis that is attached is an
example of such a case. It illustrates that PSA was successful in developing a
release plan for a defendant who did not need to be in custody prior to the time
he was sentenced, and this information was used by the court in sentencing.
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vI. SUPERVISION

en the Speedy 'Trial Act of 1974 was passed, the preamble to that Arct
no};;'(ll1 that it w%s egacted “to agsist in reducing crime and thq (_langer of recidiv-
ism by requiring speedy trials and by strengthening the supervision of the persons
ending trial * * *=7 .
P I belgieve that the supervision provided by PSA has afforded society g_reater
protection without any compromise of the rights. of defendants. Our .J}ldges
have stated that they released a defendant primarlly' be_cquse of our ability to
provide supervision and other services to him. That individual might .not have
been released if these services were not available. I? a d(_efendant is plaqed
under PSA supervision in the Western District of Missouri, we run a police
check on him on a regular basis to determine if }1e has been rea:rreste(}. ;f therg
is an apparent violation or a rearrest, PSA notifies Fhe court immediately andi
makes a recommendation concerning what type action spould ‘be ta}(en: ]::’SA
can place a defendant in a drug program, which includes url'nalysm testing if 1tc ‘ls
indiested. This additional information can prove beneﬁc1311 not only to PFA
but also to the sentencing court if the defendant is convicted. Becau_sg m.a:nz
defendants are not convicted, we do not believe in forced “rehabilitative
efforts and believe that such a practice is contrary to the law. .

We have modified our practice concerning supervision. Prev10}ls_sly, almost all
defendants who were released were placed under PSA supervision. However,
that practice has been modified, and we no longer place al} defendants under
PSA supervision. This decision is made on a case-by-case basis.

PSA does not interpret our supervision role to be of a punitive natu}'e. We
have different levels of supervision. The various options PSA .can‘prowde the
court has proven to be advantageous in selling the PSA project and helpful
to the defendant on a selecting basis. Pretrial service officers often act as an
“interpreter” to a defendant and his family and can also serve as an inter-
mediary in the court process. i

In vfew of the rgquirements of the Speedy Trial Act relative to t.h(_a ac-
celerated pace of processing criminal cases, we have assumed an adght;.opal
role in the Western District of Missouri, primarily that of a backup notification
system. Prior to the existence of PSA, the magistrates .reqmred each defendant
to keep the United States Attorneys Office nntified of his current addre:s;s. They
now require the defendants to notify PSA. Thus, we are able to get in t01_1ch
with each defendant, as needed, in order to advise them of fast developing
changes in their case. There have been numerous occasions when PSA has been
called upon to notify and produce a defendant on short notice.

VII. RELEASE RATES—CRIME ON BAIL—FTA (FAILURE TO APPEAR)

The following charts depict the type of bail set in the Wes.tern Dist1:ict o:f
Missouri during the operation of PSA and.also reflects the crime on bail ana
technical violations during the same time periods.

TYPE BAIL SET—WESTERN DISTRICT OF MISSOURI

[in percent]

‘ 10
PR U/S  percent c/sS
9 42 12 37
13 44 11 32
18 38 14 39
25 43 4 28
Technical
Crime on bail violations
Percgg; gf defendants released: 7 10
T 4 O 1.8 3.5
10780 e 1.9 2.5
1070, e 2.0 7.0

As may be seen in the charts, there has been an increase in the use pf the
preferred methods of release (PR and U/S). The overall release rate in the
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digtrict has increased from approximately 70 percent in 1976 to approximately
85 percent in 1979. I am not in a position to determine what portion of that
increase may be directly attributed to PSA. I can say, however, that the judicial
officers who set these bonds have reported time and again that the information
provided by PSA plays an important role in the bail decision process.

In spite of an increase in the release rate, there has not been a corresponding
increase in the rate of rearrest (erime on bail). In fact, there has been a
decrease from approximately 7 percent in 1976 of those defendants who were
released and then rearrested to 2 percent in 1979.

The technical violations have continued to fluctuate. I personally do not believe
that they correlate to any meaningful factor except perhaps to the number of
conditions of release that were set.

The overall FTA rate for the four year period approximates 1 percent to 1.5
percent. It has not increased in spite of the higher release rate.

Of course, with the increased release rates, the detention rates in the Western
District of Missouri have decreased. I believe that by identifying those defendants
who can be released and who will reappear at future court dates, PSA has
helped to reduce unnecessary detention. It should be noted that, as mentioned
previously, PSA re-evaluates each defendant who is in custody in an attempt to
develop release plans for them.

CONCLUSIONS AND RECOMMENDATIONS

The GAQ Report, “The Federal Bail Process Fosters Inequities” (GGD-78-
105), reflects (p. iv) :

* & & GAQ!supports the continuation and expansion of the pretrial services
agency function of providing verified defendant-related information. Better
information is needed to improve bail decisions, and pretrial services agencies
can provide this information * * #,

T concur with this assessment based on the experience of the PSA Projeet in
the Western District of Missouri. I believe that PSA has contributed to an
overall improvement in the criminal justice system by not only providing verified
information to the court relative to the bail decision process but also by providing
gelective supervision services to defendants who are released. It is my con-
sidered opinion that our information has played an important role in the
gredter use of the preferred conditions of release and has played a corresponding
role in protecting society by supervising these defendants once they are released
without compromising the rights of these defendants, many of whom will not
be convicted. )

The PSA project has shown that even with a higher release rate, there has not
been a corresponding increase in failures to appear or in new crimes being
committed by defendants who are released. There have been other benefits
as well, such as a savings in pretrial detention costs. Just as important, we have
demonstrated that our PSA did not cause fragmentation—rather just the opposite
effect was achieved which resulted in a more efficient and better managerial
system. .

The questicn of whether PSA’s should be operated as part of tghe existing
probation system or should be set up as an independent agency withql the _court
systém is fraught with a great deal of controversy at this time, in sp1te_ of
recommendations for an independent agency by the Chairman of the Probation
Committee of the Judicial Conference (Judge Gerald B. Tjorflat) an51 by the
Chief of the Pretrial Services Branch, Probation Division, Administlgatwe Office
of the U.S. Courts. We strongly support this recommendation for an independent
agency because of a number of reasons. . .

As a former U.S. Probation Officer, I quickly learned after assuming my duties
as a, Chief Pretrial Services Officer that there is a conflict of those roles. Thgre
have been demonstrated definite differences of philosophies between Chief
U.S. Probation Officers and Chief Pretrial Services Officers as well as differences
of priorities concerning goals and functions of PSA. The‘ cost factor_hgs: been
clouded, even though a cost analysis by the Administrative Office D1v1smn_of
Probation showed that there was little, if any, cost differences. The quesiqon
then becomes one of which type of agency has been and will be more effective
in meeting the goals of a PSA as set by Congress and the law. The PSA fqur-
year project has answered this question quite conclusively—independent agencies.
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PREPARED STATEMENT OF ROBERT M. LATTA

My name is Robert M. Latta. I serve as Chief Pretrial Services Officer and
Chief Probation Officer for the Central Distriet of California. It is an honor to
appear before your Subcommittee on Criminal Justice on the operations of the
Pretrial Services Agency. This statement will give you and your fellow com-
mittee members an overview of our operation, and also allow us the opportunity
to describe the benefits of the program from our perspective and the perspective
of our Court.

DISTRICT - CHARACTERISTICS

We have been in operation for four years and two months, and in that time have
interviewed 6,600 defendants for their initial bail hearing. We have had approxi-
mately 40 percent of these people on supervision. As you know, we are a large
metropolitan district with a population of 12 million people spread over 7 coun-
ties. The Mexican border is 130 miles 10 the south, and our district extends
eastward to the Nevada State line. We have an international airport that is
one of the busiest in the entire nation.

Our district in the last 2 years, has seen some definite changes in prosecutive
policy. The U.S. Attorney has developed a selective approach which concentrates
on white collar offenses, major mail frauds and embezzlements, wire transfers
of bank funds, major narcotic activity, retaining the prosecution of bank rob-
beries, and shifting away from prosecution of certain forgery offenses and other
cases which can readily be prosecuted in local courts. It is our policy to summon
to court many defendants, who need not be arrested, and this fact alone has a
significant impact on court procedures and court workload. PSA has taken an
active role in the summons process.

Another distinetive feature is that we arraign and set bail on many “out-of-
district” cases—defendants who are wanted in other Federal or State jurisdic-
tions. At times these defendants account for up to a third of the cases heard
in our Magistrates’ Courts. We mention this because these are difficult cases
from a bail standpoint. Information about the crime or the defendant’s back-
ground may be hard to vertify by the time the case ig heard, and there is a
tendency initially, to set bail as the court in the other jurisdiction has specified.

BAIL SETTING

Most of our bails are set by our five full-time Magistrates, although 9 part-
time Magistrates in outlying areas of the District also set bail. Bail reviews are
generally conducted by our Magistrates. Our Judges hear bail reviews far less
often now (meaning a major savings in judicial time) since PSA has been
submitting bail reports and bail review reports. Often, the initial bail hearing
and bail reviews do not require argument by counsel in open court as the PSA
report with verified data is the vehicle for arriving at a stipulation on bail.
The savings in time, even on one case, can be as much as 20 minutes or one-half
hour.

DETENTION ISSUES

Despite a reduction in bail amounts, we continue to have a somewhat higher
detention rate over the first week or two after the arrest than do some other
Districts. ‘“Money bail” (as opposed to personal recognizance or unsecured
release) is also used frequently here. We continue to address these issues while
at the same time believing that detention rates and the setting of money bails
are directly related to three factors unique to this District. These factors are:
(1) the high incidence of bank robberies; (2) the filing of major narcotic cases
here according to a very selective policy; (3) the high incidence of undocu-
mented aliens in the District, as well as the high percentage of our documented
persons who have families and ties on both sides of the Meéxican border. Be-
cause these problems are unique, they bear some discussion :

(1) Bank Robbery—We have the unfortunate distinction of being the “bank
robbery-capital” of the country. For this reason and others, the Federal Bureau
of Investigations has not relinquished the investigation of this crime to local
police. Nineteen seventy-nine was a record year for these offenses, as we had
1,176 bank robberies, or more than three per day. Two persons presently in
custody were respongible for 74 of the robberies. A total of 29 alleged bank
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robbers are in custody in pretrial status, unable to make bails that range from
$5,000 to $100,000. Twenty-two of the 29 offenders committed armed offenses,
and 15 of the 29 committed multiple robberies.

One approach to the problem of adequate bail for such serious offenses has
been to place these persons in half-way houses—with some restrictions on their
mobility—while their trial is pending, This option is available at any time and
is frequently recommended by my staff. Candidly, however, release of persons
charged with armed or multiple offenses is infrequent. Qur district has had more
than 100 percent more bank robbery offenses than any other District. In some
parts of the country, these defendants are no longer prosecuted in Federal
Court.

(2) Drug Cases—From our observation and experience, the filing of hard
narcotic cases involving less than pound quantities has been generally rejected
in our District, in favor of referring such lesser cases to the State Court, Thus,
our defendants are thought to be major drug dealers, and closer to the ultimate
gource of the drugs because of the quantities involved. Bails on drug cases are
substantial as a result. While many of the cases involve a sale to agents of one
or two pounds of cocaine or heroin, there are cases of much greater magnitude.

One notorious case last year (Araujo) was proven to have involved the deposit
of 32 million dollars in Mexican banks from heroin and cocaine sales. At this
time, 35 of our current 87 fugitives are drug law violators, and half of the 35 are
of Mexican or Latin descent. Our Court is understandably concerned about the
immediate release of persons with such serious charges. Typically, these arrestees
do not make bail the first day, and many of our bail reviews are on the drug cases.

(8) Undocumented Aliens and Proximity to Mexican Border—The ease with
which defendants can flee to Mexico from our District discourages the release of
defendants who have ties to Central or South America, or who are bilingual. As
with bank robberies and major drug cases filed here, our District stands out
statistically for the unusually high percentage of Immigration Law violations
(Reentry after Deportation, Alien Smuggling) filed.

Typically, these defendants have few, if any, ties in our District or State, or
they have immediate ties here and across the border, which increases their risk
of flight. Forty-six percent of our 87 fugitives are aliens (documented or undocu-
mented), To our knowledge, these problems do not exist in any of the other nine
PSA Districts to any significant degree. A

Our detention rate is influenced by these three factors more than any others
we know of. While it is true we have a fugitive rate of less than two percent, the
flight of a defendant, particularly a drug law violator, is viewed with great con-
cern by Magistrates and Judges.

Our goal for this year, and in the past, has been to expedite the release of
defendants at the earliest possible date consistent with our ability to supply the
Court with pertinent verified information about the arrestee.

‘Secondly, our goal is to effectively supervise those 150 people currently on PSA
supervision pending trial or sentencing. We developed our own supervision plan
called Intensive Supervision for special defendants who need close monitoring
or special services (drug treatment, alcohol treatment, psycholigical counseling,
employment placement). We devote substantial man hours to this effort in the
belief that it reduces recidivism. .

MAJOR BENEFITS OF PSA

During these four years, Magistrates and Judges have had verified data (and
recommendations) on which to set bail. This was never available before. Sec-
ondly, we have brought about a reduction in the dollar amount of bail over the four
years and in this alone, we have contributed to a reduction in detention and in
detention costs. We feel we have also insured that the “right defendants” are
released on bail, since the Magistrate or Judge has hard facts on which to base the
bail decision,

OTHER BENEFITS OF THE PSA OPERATION

Just as the bail decision was not previously based on hard, verified data (prior
record, residence or job verification, for example), it is only since PSA began that
Judges and Magistrates receive documented reports on the conduct or misconduct
of persons on bail. As a result, they can modify bail as is appropriate to the case.

The Court can precisely define how it wishes a defendant to be supervised, and
what the bail expectations will be.
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Our functions include seeing that certain cases are calendared early and not
overlooked. Speedy Trial time deadlines make this more urgent now than ever
before. We monitor the Marshal’s lockup and the jails to insure that bail hearings
or bail reviews are heard. We assist in arranging for appointment of attorneys,
locating of interpreters, and advising family members (who wish to post bail) to
be present in Court. In certain cases, we transport indigent defendants to Court or
insure they have bus fare and know their court dates.

A major improvement involves our interviewing of material witnesses (usually
Mexican nationals) who ‘may be able to be released on bond. Often these
groups of witnesses include as many as 20 or 30 people, adults, juveniles, even
mothers with small children. We have been able to save substantial sums of
money by placing them with friends or relatives, and placing others in Com-
munity Treatment Centers (CTC'y) to avoid their being jailed or held in
facilities that cost as much as $80.00 per day. We feel this is more humane
treatment than previously existed, although we have by no means solved the
problems these cases present.

The PSA operation has enhanced the overall operation of the Probation
Officer, as 25 of my present officers have been thoroughly trained in bail investi-
gation practices, and have added the PSA officers on days of especially heavy
intake, Of course, PSA files with verified data and records of supervision be-
havior, have immensely aided Probation Officers in the preparation of sentencing
reports to the Court.

CONCLUSION

We feel PSA in our district has made a good start on achieving the goals
Congress set in the 1974 Legislation. Unnecessary detention and recidivism are
two distinct problems which can be addressed by well-trained, professional staff
who investigate carefully, and attentively supervise defendants on bail. We urge
the continuation of this program.

I will be pleased to answer any questions you and the Committee may have.

Attachment.

U.8. DisTrictT COURT,
CENTRAL DISTRICT OF CALIFORNIA,
Los Angeles, Calif., June 14, 1979.
Re Pre-Trial Services Agency.
RoBERT M. LATTA,
Chief U.S. Probation Oficer,
Log Angeles, Oalif.

DeAr BoB: I believe that the Pre-Trial Services Agency is providing an im-
mensely valuable service to the Court. The service has been provided in our
District by the Probation Office. They have assembled a corps of excellent
officers who are both dedicated and exceptionally well-qualified. I see no reason
to have anyone other than the Probation Officer involved in administering the
program.

Very truly yours,
CHIEF JUDGE IRVING HILL,

BENEFITS OF PRETRIAL SERVICES AGENCY

.1, Significantly reduces the time spent by Judges and Magistrates on bail
hearings/bail reviews—Saves Court time.

2. Written Summary Reports facilitate stipulations by Government and de-
fense attorneys to bond settings—Saves Court time.

8. Provides verified information for informed bail decision focusing on the
defendant rather than alleged offense.

4. Presents verified information from neutral position.

5. Presents Judicial Officer with alternatives to detention and Money bonds
(i.e., CTC's, 3rd Party Custody, PSA supervision, drug/aleohol treatment).

6. Assists other agencies in Court process, thereby increasing effectiveness of
Title I (Clerks, U.S. Marshals, U.S. Probation, U.S. Attorneys Office, Public
Defenders).

7. Helps establish universal bail language as set by Bail Reform Act.

8. Apprises Court of bail violations, need for bond modifications.

9. Has maintained low Failure-To-Appear rate (under 2 percent).

10. Provides detailed information and data regarding bail practices.
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PREPARED STATEMENT oF MoRRris T. STREET, JR.

The Pretrial Services Agency for the U.S." District Co_urt of Maryland com-
menced operations on January 19, 1976. Initial staffing included four Pretrial
Services Officers, two Clerk/Stenographers and the Chief Pretrial Services Offi-
cer. Within six months, it became evident that the initial staffing pattern was
inadequate to accommodate the workload and additional personnel was allo-
cated. Our present staff total is 13, including seven (7) Pretrial Services Oxficers,
five (8) Clerk/Stenographers and the Chief Pretrial Serylces Officer. Lo

Prior to becoming operational, the Chief Pretrial Services Officer met indi-
vidually and collectively with heads of agencies within the Court @n. an eﬂ':‘ort
to explain the manner in which we planned to introduce the Pretrial Serv1qes
concept and implement our mandate as get forth in Title IT of thq Sp_eedy Trial
Act. Meetings were also held with all U.S. Magistrates in the District as well
ag law enforcement personnel. Following these initial contracts, continuous
planning and discussions ensued between Pretrial Services, Judicial. Officers and
other court officers to facilitate Pretrial Services’ entry into the judicial process.

Given the necessity for the Bail Reform Act of 1966 and Speedy Trial II, we
have undertaken and will continue to have as one of our primary objectives, to
ingtill in the Court as a whole an awareness of the intent and spirit of those
Acts in the bail decision process. Qur experience in this demonstration project
has enabled us to observe that there has evolved into the bail process cert_ain
habits and practices which give rise to some nullification of legislative edicts
intended to safeguard the rights of the accused. To be sure, Courts are ever

mindful of the rights and interests of both the public and detendants; nevgrthe-
less, we must recognize that there is a void in the Criminal Justice System itself.

Pretrial Services has made it possible to fill this vacuum and to rekindlg the

spirit of legislation in the area of bail. Its presence makes it possible to elimmz}te
any built-in bias which has found its way into the system, negatively affecting
those who find themselves before the bar of justice prior to any findings of
guilt. As we seek to fulfill the promise of the Bail Reform and Speedy Trial
Acts, we as an agency, must ensure that we maintain that same awareness or
consciousness that we want to prevail in the Court at all times. This objective
has been maintained throughout the demonstration project and will require a
continuing effort on the part of Pretrial Services in the foreseeable future. This
effort requires active reinforcement in our day-to-day interaection with the Court
of the need to consider specified criteria in rendering bail decisions for each
individual and, it demands that bail recommendations not be tailored to reflect
necessarily what judicial officers may have been accustomed to doing.
_ One of our major responsibilities is to interview and investigate the back-
grounds of individuals charged with a criminal offense. In doing so we develop
information which is provided to judicial officers which enables them to make
an-informed decision in bail matters. Before the existence of Pretrial Services,
judicial officers necessarily had to make bail decisions either with a minimum
or no information or, they had to rely upon recommendations of prosecutors or
law enforcement officers.

All too often there was lacking information material to the rendering of an
informed bail decision. Since it is only human to err on the safe side and to
prevent the proverbial “horror story,” it is reasonable to conclude that some
bail decisions made in a vacvum resulted in some unnecessary detention. It
would seem essential then that if judicial officers are to make good bail decisions,
there is a need for an agency to develop and provide them with information. It
would seem just as essential that those developing that information be neutral
and not a party to the adversary system. Pretrial Services fulfills these needs,
injecting into the Criminal Justice System a mechanism that provides for an
adherence to the precepts of the Bail Reform and Speedy Trial Acts.

-During the past four (4) years Pretrial Services has interviewed more than
4000 individuals and made recommendations for bail. Most of these recommenda-
tions (85 percent) occurred prior to the initial bail decision. Significantly, the
aforementioned percentage reflects on the ability to have input into and impact
on initial bail decisions in a majority of cases. It does not reflect on the faet that
we maintain a continuing interest in a case throughout the pretrial period or
that we make additional bail recommendations at bail review proceedings, .In our
continuing effort to improve thie implementation of the Bail Reform Act as man-
dated by Title II, there has been a concerted effort to reduce any reliance upon
money bail. We have encouraged the use of every option available to the Court
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in setting bail, reduced unnecessary detention and its resulting costs an

the pretrial .rgleasg of an untold number of individuals Whgc; would gairfge(ﬁ::g
release condlt}ons imposed that would likely have resulted in detention were it
not for_Pretnal Services' participation in the decision-making process. These
accomphshments' have taken place without any increase in rearrests, failure to
appear, or technical bail violation rates, In fact, in comparison with prewious
years, there has even been an overall decrease in violation rates.

SERVICES TO JUDICIAL OFFICERS

A full range of investigative services is provided to all judicial offi

the pri.mary recipients of these services are U.S. MagiJstrates, Wﬁgrsﬁggghgégg
c.letermmg bond angl/or conditions of release. These services include verifying
1nforn_1at10n rt_ag:ardmg defendants’ personal backgrounds, their community ties
financial condl_tlon, and the development of criminal histories through collateral’
cpntacts both in qu out of the District. Summary reports are provided to judi-
g.lr%l ggiﬁfeix"ise (f101i' nm;t?l af)pefar;ln.ce, am} x_rt)rogress reports on supervised defendants

1mely fashion, relatin ! -
jusEt};ment dugin},; the protoial meom, g to the defendant’s progress and ad

ver mindful of the necessity to facilitate efficiency in the i
Serv1_ces has assumed responsibility to assist in deterzl;lining thc(a3 O,nu:etc’l lz(x)'gtﬁlael
appointment of counsel. If at the initial interview an individual expresses intent
to request appointment of counsel, he ig assisted in completing a financial
?I‘Ig%awt ang the Court is inf(_)rmed of the request in advance of the hearing.
requirgg.oce ure reduces considerably the amount of court time heretofore
Another effort undertaken by Pretrial Services to enhance i
has been the development of a competent local resource to detceglgig: ?ﬁéﬁ%ﬁ
90mpetency_ when a defendant appears incapable of understanding court proceed-
ings f_ollqw_mg arrest.. For several reasons it was necessary in the past to detain
stch individuals untz} Such time as arrangements could be made to transport
thelp to a federal facility. This former procedure required a period of detention
until traxtel arrangements were made, transportation expenses were incurred
and security personnel nad to be diverted from other duties, This time-consuming
pé'otczgdulre often took two (2) or more months; however, with the availability
gctivi(i?ie ;)cii c%eixsl(;::elt'g; cgngxé)g] .I];’rte.trial Services’ coordination of the required
X 1Ination ca i ithi

two weeks for either a custody or noncu:sttl)ld}]'1 ((}:;vsel.)e aecomplished locally within

BERVICES TO DEFENDANTS UNDER SUPERVISION

Statistics reveal that approximatel i
¢ ¥ 30 percent of the defendants with wh
we come in contact are assigned to our agency for supervision. Most often tlfé?

of a personal nature that relate to their reliabi i

: ability in terms of future cou -
fearszx_lces or, they are otherwise viewed by the agency and/or the Court agtrzg-
uelals&z;lr ing mox:e_than the average risk of nonappearance. For those individuals
inde supervision, we _make employment referrals, arrange appropriate social
meglgcsesa(s:gﬁtall‘)figtséstnedlctah} _referrals and monitor their activities in an effort to

ona ure their availability at scheduled court g earan i

perh?.ps Significant to note that judicial officers have shown gg reluccteasr.lc](;t ;g

SERVICES TO DETAINED DEFENDANTS

The Pretrial'Services Agency 1 i i
. T : ) berrorms a followup investigation to i
;1‘1)1;1‘:&11' blz_ulbldeqlsions tl;at re.su.lt in detention were based gn compleltltlasgll‘liltglgg
eliable information available, Where we develop infornmiation which in
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our opinion would give cause to reconsider the initial decision, such information
is brought to the Court’s attention. A report of this type frequently precipitates
a bail review proceeding that may lead to the individual's eventual release under
more favorabie bail conditions.

CONTRIBUTIONS TO THE SENTENCING PROCESS

In all cases that become known to Pretrial Services there is the development
of verified information which after a guilty finding is made can be utilized and
incorporated into presentence reports prepared by United States Probation
Officers. The information compiled by the agency undoubtedly reduces the man
hours necessary to complete presentence reports for the Court. In those cases
where we have also afforded supervision, the individual's pretrial adjustment
may be clear indicator as to how one might be expected to perform if given the
opportunity to remain in the community under probation supervision. Although
it is difficult to quantitatively measure what effect Pretrial Services’ supervision
has on sentenzing, it is readily apparent that the adjustment during supervision
is certainly taken into consideration by the Court at the time of sentencing.
Moreover, in minor offense cases where presentence reports may not be ordered,
Magistrates have the benefit of reviewing reports with substantive information
prepared for bail decisions which have been quite helpful at sentencing.

PRETRIAL DIVERSION

It was discovered during the infancy of the Pretrial Services demonstration
project that within the United States Attorneys Office or elsewhere, there was
no recognized policy, criteria, or practices in force for screening potentially diver-
table cases. We learned that during calendar year 1976, there were only seventeen
(17) cases diverted. In the belief that diversion/deferred prosecution is a viable
dispositional alternative which could be expanded in the Court, Pretrial Services
sought and was given investigative and supervisory responsibility for all diver-
sion cases effective January 1, 1977. It seemed logical that as the ageney primarily
responsible for developing information about an individual in: oediately after
arrest, we were certainly in a better position than anyone else to perform the
sereening tasks and recommend to the U.S., Attorney those individuals who ap-
peared suitable for ontry into a diversion program. With the addition of diver-
sion as a component of our total program, we have successfully demonstrated
through the activation of more than three hundred (300) cases that the use of
diversion could be expanded and that divertees could be effectively supervised
by Pretrial Services.

CONCLUSION

It is my view that the pretrial services' experiment has amply demonstrated
its worth. It has followed the mandates of Title I in a most efficient manner
and has proved to be a remedy for recognized problems in the bail process. I
think it important that pretrial services not be looked upon as merely desirable,
but rather, as an essential component to a more perfect Criminal Justice System.
I would sincerely hope that you share my views and that you will see fit to
continue and expand this service throughout the Federal courts.

Senator BmeN. Our final witness today is Bruce Beaudin. Mr. Beau-
din has served since 1968 a: Director of the District of Columbia Pre-
trial Services Agency. Mr. Beaudin is undoubtedly one of the most
respected experts in the issue of bail, his qualifications include service
on the D.C. Bail Project, chairman of the board of trustees of the Pre-
trial Services Resource Center, chairman of the advisory board of the
Nationial Association of Pretrial Service Agencies. He and the D.C.
bail system are very familiar to members of this committee. In fact
the D.C. Bail A gency served as a mode] for the pretrial services agency
fggaiblished in the Senate-passed version of the Speedy Trial Act of

Recently he has assisted in the analysis of the bail provision of the
Criminal Code reform bill. The 1.C. Pretrial Service Agency has been
very successful, thanks in large part to your efforts, sir. And those of

T g i =

s

. et

A et e bt

79

your office. We welcome your views on the performance of the Federal
Pretrial Services Agencies and pending legislation and will respect-
fully request that rather than tell how, or why there is a need for pre-
trial services and how well it’s worked, submit that portion of your
statement and get right to focusing on the only two questions that
seem to be remaining in contention.

STATEMENT OF BRUCE D. BEAUDIN, DIRECTOR, PRETRIAL
SERVICES AGENCY, DISTRICT OF COLUMBIA

Mr. Beaupin. Mr. Chairman, thank you very much for having me
here. I might say that when we get to this.crux issue of where to put
it and how to set it up, Tom Maloney and I started fighting this battle
back before he was the mayor of Wilmington, and when we put the
National Association of Pretrial Services Agencies together, we knew
what it was to fight an entire system steeped in the traditional notion
of what should be. It’s taken a hell of a long time to start to break
those notions down.

Senator Bmen. It was Maloney to whom I was referring. I was
defense counsel at the time Maloney was running that operation and
the only people he couldn’t get to pay any attention at all were the
parole folks. :

Mzr. Beaupin. That’s right.

Senator Bmen. They didn’t want to hear any of it. They didn’t
want to hear any of his 1ib lab stuff about doing something about let-
ting these crooks and felons out in the street. And judges were very
concerned about it, at least in my district. It probably was different
in New York; it probably was different in other parts of the country.

Mz. Beaupin. No, it wasn’t.

Senator Bipen. But in my State it was very, very——

. Mr. Braupin. Well, let me tell you something else. It was the same
judges that are all worried about having a say in this that don’t
apply the law which says, people should be released. It’s the judges
that are applying that law, not the pretrial services agencies.

What the pretrial services agencies should be doing is providing
the tools to those judges so they can implement that law with the
community’s safety in their heads. And they can’t do it because they
haven’t got the information. But that concerns the need and you asked
me not to talk about it.

I can remember the crying party that Mark Gitenstein and I had,
when the House overrode the Senate in 1974, and T might say, he
knows I feel this way. However, Guy Willetts insisted. And we’re
looking at Guy Willetts who’s come 180 degrees from the position he
took at the time the Senate bill flew over to the House and the House
insisted that there be a demonstration project. -

We're looking at a man who’s had to live through the experience,
and comes here and says, it won’t work in probation. I think that is
{gro]?algly as key a factor, outside of statistics, as anything that you can
ook at.

I might say, Senator, we ought to start with the Vera project in New
York. Tt started this whole bail reform issue, before 1966, before the

Bail Reform Act was enacted. ‘ .
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When that project went out of business, and turned over their work
to the probation office, what happened toit? -

" The number of recommendations declined, the number of interviews

declined and so the Vera Foundation went back into business in the
city of New York because the probation office had another goal to be
served and it was not pretrial services. :

When the cuts were made by the funding authorities, the cuts were
last in, first out. And what went out were the people and the services
that were provided for those pending conviction.

Another interesting thing about the statistics is (as you heard Mr.
Willetts say) they were based on convicted cases. You know from your
own defense experiences as I do from mine, that 30 percent of the
peopla who are charged with crimes are never convicted. Now you take
those 30 percent that weren’t programed in there, don’t provide that
service to those 30 percent, and we’re talking about some of that 30
percent being held, never convicted of anything, serving time in a
country that contends that we don’t punish people before trial.

Senator Bmen. You suggest that the probation office fulfilling the
function required by the law would not accommodate that. )

Mr. Beaupin. I'm suggesting that, yes; that’s exactly what I'm
suggesting. I'm suggesting that the Department of Justice, the Law
Enforcement Assistance Administration, uses me to go to all of the
State jurisdictions where there has been Federal intervention because
the jails are full.

And the intervention is occurring because the pretrial services
agencies that exist there, are mostly located in probation departments.
This is because that was the agency that existed that had social services
available, and therefore, when the jail crunches came, the judges
turned to their probation officers and said, “Do something about get-
ting these jail populations down.”

T’m one of the ones that’s going on behalf of the Justice Department
to those places, and T’m seeing it all over the country. And I think that
this committee does not have before it information that it could have
about what’s happening in the States; when you want ¢ look at what
is going on as a true measurement between a probation-run service
and an independent, one using that phrase however you might want to
use it.

Under independent service, you see that the contrast is much dif-
ferent, even greater than what you’ve seen here. If you think about
what you’ve seen here, remember that the very creation of these whole
agencies, even the board agencies is under the probation division. What
standards do you think were applied ?

Tt was the probation division that decided who would be hired,
how they’d be hired, how much they’d be paid. And, even where you
had independent boards, which have operated, apparently, at greater

efficiency as I would define it, than the probation districts, even those
board agencies had to operate under probation standards.

Now Mr. Chairman, Mr. McNamara worked at the pretrial services
agency in Washington. He can tell you to hire students, and this gets
at the cost issue, which I think you’ve got to look at. Our students that
do this work earn between $10,000 and $15,000 a year, over the course

of their 3 years.
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A;Il the probation districts salaries are around $20,000. Now, if
you're talking about costs, I don’t understand why the administra-
tive office never tested the student theory.

We tested it in Washington. It was proved to be effective. I can give
you lecters from our magistrates and from our district court saying
that the services provided by our students result in a 95-percent release
rate in the Federal court system and about an 85-percent release rate
In the State court system. There is a 90-percent appearance rate, and
if our service results in that effect, then how can we be better off with
probation, when we're talking about 87 and 74 percent of the people
not even being interviewed ?

You know, I’ve mixed things up. What I mean is you’ve got 74 and
87 percent, as I heard this morning, of the people being interviewed.
In D.C., we conduct interviews in 1009% of the cases and they are car-
ried out by students, at a cost, salary cost, per person of no more than
$10,000 to $15,000. In the other districts—that is, the 10 that you are
looking at—and the data that you’re looking at, those people were all
salaried at between $15,000 and $20,000 and they would climb from
there because they are professionals that will always stay on the job.

So when you consider the expansion factor, I think one of the
things that ought to be looked at is the staffing pattern that was
designed

Senator Ben. I fully agree with you. That’s the way it was Tun,
by the way, up in my State. )

Mr. Beaupin. Of course it was.

Senator Bipex. And ran well, and ran cheaply.

Mr. BeaupiN. And effectively. You know, cheap isn’t the only
answer. We’re talking about people’s lives. ' .

Senator Bipen. I understand that, but I don’t know how making it
an independent agency, with all due respect to those who testified on
that point, T don’t have any doubt in my mind if we set up a nation-
wide, districtwide, mdependent agency that they won’t become just
bureaucratized as rapidly as the probation officers are, in my opinion.

Hopefully, they’d hire less former police officers than probation
people hire. Unless maybe I’'m wrong about that. I don’t want to
prejudice anything, but at least in the State systems, which I’m more
familiar with, one of the criterion to be a presentence officer seems to
be to have been a former police officer.

. But how can we write a law that says they should be hiring students
instead of people who are going to move right into the Federal GS
structure, be at the $15,000 to $20,000 level.

Mr. Beaupin. The simple answer, Senator is that they wrote the
law in my case, in the District of Columbia. When Sam Ervin decided
that one of the things to do to implement the Bail Reform Act was
put an agency in place in the District of Columbia, he said, “We will
hire—” and he put into the law: “Law students, graduate students,
and other sources as approved by the committee.” '

Now maybe this branch doesn’t want to get involved in deciding
what the technical qualifications of a pretrial services officer should
be. But this body can, in administrative hearings, in legislative history
that accompanies bills, suggest strongly to people like Mr. Foley, if

they have the ultimate decision, that these things should be looked at.
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A decision was made in 1975 that people of the quality of probation
officers had to be hired to do the risk.

Poppycock, poppycock, poppycock, that’s exactly what that was.
If you want to see a true measure of independence, you ought to look
at some of the State agencies. I think the administrative office should
have presented you with that kind of evidence.

What goes on in the States? What kinds of agencies are used in the
States? What happens between probation-run agencies and between
non-probation-run agencies in the States?

You've got a test tube thing that happened in the Federal system
where there was a preordained administrative probation direction to
the whole experiment.

And T think that any analyst will come in and tell you that that’s
not & valid experiment. Even given the fact that it’s not valid, the
probation districts are not as effective as the board districts.

Now, right now, Y’ve heard there are six probation chiefs down
here on the House sifle lobbying to have these agencies put into pro-
bation. Why do you think they’re doing that?

Five years ago, all of the probation chiefs were asked, if you want
to set up a voluntary agency, please do so. You know how many did ¢
Seven. Why ? o

Senator Bmex. Out of how many ?

Mr. BeaupIin. Seven out of ninety-four, except for the ten. Now
why ? If they’re so damned interested now, why weren’t they interested
5 years ago? The answer is because the probation caseload is going
down, they can’t justify the number of officers they have, and they see
this as a way to put those officers to work.

Now Senator, if you believe in the principles of the Bail Reform
Act, I can tell you that it isn’t probation officers that are going to see
that it is carried out. I go a step further than the administrative office
and everybedy else.

Consider the D.C. agency. We’re a bureaucracy now, has been there
since 1966. You know, that’s a lot of years. By statute, the director
of our agency has to be a lawyer. Now this sounds self-serving,
no question about it, but I can bet money that with another director,
our agency wouldn’t be doing exactly what it’s doing now.

T am concerned about the presumption of innocence. I was trained as
a defense lawyer. When I detect a violation of conditions, I don’t run to
the judge and say, “Hey, bring this guy in and do something with
him.” What we do is say, “The law presumes this defendant should be
released, and it is our job, judge, to see to it that he stays released so
that we don’t fill jails up and so that we don’t have people commit-
ting crime in the community.” ]

Now if I have misguessed, and you have misguessed, on what it is
that should accomplish that, we have got to take another shot. That
is different from the guy that has been convicted and is released on
probation ; who has been given a bite of the apple and messes up. And
T’m telling you that from what T have seen around this country, the
difference in service delivery between the guy who presumes conviction
and that you had your chance, buster, and now you are going to pay
for it, is very much different from the pretrial services agency that pre-
sumes innocence and says you have a right to release, and it is up to
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us to see that that release stays in effect, and that you comply with the
conditions.

There is a different kind of treatment by those people.

Senator Bipen. At that point, I could not agree with you more. That
is the point I was trying to establish in the first question I asked of
our first witness. I couldn’t agree with you more.

Mr. Beaupin. One more thing on the organizational thing. I am
sorry. I get worked up on this. You know, the bill that your folks have
drafted says that the chief judge shall direct how the thing shall be
run. I think that’s the biggest damn mistake that could be made. For
cne reason, the probation chiefs are already close to the chief judges.

The chief judges, by and large, in most of the Federal courts, rely on
their chief probation officers to get all of the work done that they need
to get done. Who in hell do you think they are going to ask how they
should structure their pretrial services agency ?

Senator Bmen. How should 1t be written ?

Mr. Beavpin. Well, the district, as everybody would say, has a
unique organizational structure. But the way it is written here creates
an executive committee of the four chief judges of the four courts, the
two Federal courts and the two local courts. And because there is a
cross-jurisdictional situation no one judge can lay his hand on my
head. I will tell you why that isimportant in a second. )

I suggested that there might be a way to have the chief magistrate
perhaps, and the chief judge, and maybe a judge from the appellate
court, sit as a committee to name the director of the pretrial services
agency.

gTheyrea,son that I think you should cross the court lines can be seen
in the following: Once two judges in the district tried to fire me at
different times. They were both chief judges and they both went to my
committee. The reason they went to the committee was that I was
agitating. I was saying things such as the reason the defendants don’t
appear 1s because the judges throw the release orders in the waste-
basket, which they did. )

So the chief judge says, “We can’t have a rabble-rouser like that
in our court.” As a matter of fact, though, the reason defendants
weren’t appearing was because they had no notices. Subsequently, to
that the judges ordered that all defendants be given a piece of paper
the day they left court with the next court date on it.

That is my point. A probation officer isn’t going to stand in front
of a judge and say those things. I will. They can’t turn me into a
pumpkin. The best they can do is fire me. But the protection that
I had when the chief judge wrote and said, “We have to get rid of
Beaudin,” was provided in the committee structure. The committee
chairman at the time called me over and said, “Bruce, I’ve got this
letter, and I think we ought to let things cool down, and I'm sure things
will be all right.”

Well, they were ultimately all right, Mr. Chairman, but this is a
philosophical thing. These are some of the anecdotal experiences of
how this philosophy translates into accomplishing the ultimate goal
of that Bail Reform Act, which is the release of as many people as
possible, under the least restrictive conditions possible.

At the beginning of the experiment I had an argument with coun-
sel in the administrative office because every probation district was



imposing every single kind of condition that they used on probation
on their pretrial release defendants. Now why should that be? Do
you know why ¢ Because they can create their presentence reports and
they won’t have to do so much work later. .

Why should you have to comply with nine conditions that are
applicable if you are found guilty, 2When if you are innocent and you
are appeari ou are & ring ?

Selg,ptgr Bnlgl,ENy That is grmf tﬁe questions I wanted to ask earlier.
Tt worried me a little bit that there was such glee about the prospect
of being able to finish a presentence report on someone who had been
arrested and not convicted.

Mr. Braupin. It gives us pause. It should. I mean, there are a lot
of nice things that can be done; information exchanges between pre-
trial services and probation officers, etc. But when a probation officer
sees the ability to gather information, do his background investigation,
got in touch with all of those people before a defendant is even con-
victed, I have a problem not only from the defendant’s perspective but
with all of those people that that probation officer is contacting ahead
of time. He is putting notions in their heads about what is going on.

Now I have seen some of the reports tendered here, and I can’t believe
some of what I see in a pretrial report. For example, a defendant had a
copy of Playboy Magazine in his car; that the defendant has American
Express debts of $5,000; and that the defendant seems to have an
unhappy living relationship with his father. None of this was relevant
to whether he should be released, none of it.

And all of that stuff, if that is all gathered in each case we may be
the reasoun 100% of the defendants aren’t interviewed. Mr. Latta doesn’t

~ reach more than 70 percent of his people. It is because you can’t gather
all of that information in an hour and a half? Why should you be
getting it from somebody that hasn’t been convicted in the first place?
Why have a file created about yourself if you ultimately might end
up with the diversion that Mr. Mighell would have, and all of that
information would have been gathered needlessly ? Why ¢

You see, I think there has been a lot of wheel spinning. And I think
there has been, not deliberate misinformation, but incomplete infor-
mation available to you and to this committee. I don’t know where you
are going to get it, except that I suggest that the pretrial services re-
sources center may have gathered some of it. I suggest that LEAA has
gome more of it in its analysis of why the LEAA funded agencies
went out of business.

That analysis, Mr. Chairman, by the way, usually is that it was
turned over to a governmental agency to handle and then died a slow
and the quiet death at the hands of the appropriations folks, because
the first priority of corrections is to correct, not to get people out of
jail pretrial.

T think that maybe I have overused my time.
b.l?ena,tor Bmex. No, you haven’t. Keep going. You just rewrote the

ill.

Mr. Beaooin. Well, I don’t know about that.

Senator Bmen. I can guarantee you did. I know about it. T wrote it.
It is going to be rewritten. Just keep going. We will put your name
on it.

Mr. Beaupiw. T think that this issue of locus of the agencies is crit-
ical. In the States right now it is an issue. I know, I have just testi-
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fied before the Criminal Codes Committee in New York, and testified
before the Clark County Commissioners in Las Vegas, and out in
Flint, Mich. These organizations, Mr. Chairman, are all themselves
trying to decide what to do about this problem of overcrowded jails.
And what they are doing is looking to the old Vera that we know is
20 years old, and older. They are saying, “Where should we put these
agi\?ckl)(:ii?” h ts h

obody has guts enough to say, “They ought to be independent.”
When the Bail Reform Act was enacted in 19%6, Congress cgeated an
agency in the District of Columbia and made it independent. Why ¢
Why did they make it independent ? Why didn’t they put it in proba-
tion? Do you know why? Because probation authorities in the Dis-
trict of Columbia said, “We don’t want anything to do with that;
we don’t know anything about pretrial; we don’t want to have any-
thing to do with pretrial; far better that you have an independent
agency and let’s see what happens.”

I don’t know how Mr. Pace, the present U.S. Probation Officer, feels,
except that I know he is one of the six that is here lobbying to turn
over all of the agencies now to the probation district.

My point, simply, is this. The States quickly followed the Federal
lead in picking up bail reform in their States. Why, if the Bail Reform
Act, which exists as it does here, exists in most of the States, are so
many States having trouble with pretrial detention? Why has LEAA
defined it a mational priority to empty overcrowded jails? Why are
Federal judges walking in and intervening at the request of public
defenders, sheriffs, the National Institute of Corrections and others?
Why are they going into county-run operations and saying, “Hey, wait
a minute, fellas, you have to get those people out of our jail ¢”

_The law has already said to do that. So we come right back full
circle to saying the judges aren’t implementing the law the way they
should. Why not? You heard judges here say today, “If T don’t have
information then I do what I have always done. The prosecutor says
ﬁg0,0%(,), bond, that is good enough for me, because what else do I

ow?

My point is simply that unless and until Congress, which all of the
States are being told is debating this issue right now, decides where to
locate these agencies, the States will stall their decision. I am going to
tell you that if this Congress puts these agencies under the Division of
Probation without some strong language about independence, without
some kind of conscription about who should be hired and why, you can
kiss pretrial services goodby.

Oh, it will be there. It will be there. But you will see that the rate of
release, and the rate of interviews will decline. I am not telling you that
out of a crystal ball. I am telling you that from having watched what
has happened in the States over the last 15 years.

So I think that beyond the Federal system the impact i what you
are going to do is going to have so great an impact on tizs States that
you ought to do the same thing that you did with the Bail Reform Act
and see to it that State defendants are given equal protection rights.

You know, when you asked the question, “Well, in a small district in
Montana is one probation officer sufficient to handle both services?”
I thought I detected at least the insinuated argument that there is
an equal protection problem here, fellas. If you have to have independ-
ence and independence of thought in a metropolitan area, that same in-
dependence of thought is also applicable to a small area.
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estion to vou is that without that voice of agitation, things
Wi%/llisy %eg gsood. I t}};ink that at the crux of all of this, the bottom line,
is that pretrial services agencies are consclences. That is what they gre.
They are consciences that are keeping the judges and th,e pr(_)secntl Oﬁ‘s
accountable. If the philosophical role of thaf‘;‘ agency 1sn’t gom%do ce_
one that «s willing to take that unpopular, oh, you guys “cvlou r_eth
ommend Jesse James if Frank was outside the courthouse door vz_l
his horse tied up,” if we are not willing to accept that cllaracteﬁlzz}. 1(})11;
in the face of the constitutional and statutory principles of the rig
to release, then you might as well not have these ag?ncws. A
You said we didn’t need speedy trial. I couldn’t agree wi lc}lTn u
more. We didn need any speedy trial, except that t}le Judgeshwop dnt
force the prosecutors and the prosecutors wouldn’t force the judge:
to enforce speedy trial, whichisa g:onstltuthnal right. 1o Bail Re-
Why do we have pretrial services agencies? Because the Bal
form Act isn’t implemented the way it should be. badlv. But I
Senator Bmpex. My point is we need speedy trial very 1& ly., buwe
was pointing out that if, in fact, the courts had done their jo
would not have had to step into the void. That was my point. s
Mr. Braupry. Well that is my point here too, that if the cou
were doing their job, you might be able to collect this mfogmaﬁimg un-
der any one of a number of means. But the key in this bllldt 1at you
have is one provision that says that the agency will provide an on-
going system of monitoring what happens in the pretrial services @relal,é
And that is so key. That is probably the key role when you come rig
down to the best value, the best benefit that these agencies ha,xge._1 -
T am sorry that that may come out to be a too liberal, too civi d1
ertarian sounding thing. But we are talking al’oout $35 and uﬁ) a day
cost for keeping people in jail, and that doesn’t even count t e2pdroc;
essing. If we are going to process a guy and put him in jail l‘I‘c_)r ?yt
<o that we can collect information and 2 days later release umz, %}ﬁ
in the hell is the sense of Cé)llegtmg the information anyway ¢ y
j e him the first day ¢ . .
no%%gsgaflgiiss that Le’ll be ba};k as well as we can put 11'1fqrmat101,1£ t};)é
gether 2 days later and then let him go. And our statistics won
huét;ggfgll‘gzni; By the way, you don’t ever have to apologize to this
Senator about being too liberal or too civil libertarian. My ggfcertril 1?;
that we are not civil libertarian enough in these days of 1dec1 ng tha
we are going to have expeditious implementation of the law. 17T am
At any rate, I think your testimony 15 very enllghtemr}tg, a,nR Lam
going to do something very unusual, at least in this commi tee;c él'ﬁ ea
Than submit questions to all of the other witnesses who have pstlde ,
T am going to ask that the transcript of your statementlbe prm1 e ﬁs
rapidly as possible, that portion, and mailed to each of the pdeop,te gv 0
testified and have them comment on it; because if they ﬁn b.uav
real good arguments, that is the way I am golng to. rewrite the bill.
[The prepared statement of Mr. Beaudin follows:]

PREPARED STATEMENT OF BRUCE D. BEAUDIN

invi i is ittee concerning
i ivilege to be invited to testify pefqre this Committe
TiItEelﬁIaofp:he Sgeedy Trial Act of 1874 and its impact on the Bail Reform Act

of 1966 and I appreciate the opportunity to be here.

@

e

-}

s i b=t

T T

Pl

A vttt e o e A T A oot e e ' ~ o
‘ s - DG R T A

%

87

As Director of this Agency since 1968, Director of the Public Defender Service
and Staff Attorney with that Office from 1964 until 1968, as a member of the
original staff of the D.C. Bail Project, as founder and chairman of the Board
of Trustees of the Pretrial Services Resources Center, as founder, first Presi-
dent, and Co-Chairman of the Advisory Board of the National Association of
Pretrial Services Agencies, and as a person concerned with the problems posed
by the release of certain defendants, I hope that my experiences of the past 17
years can be of benefit to the deliberations of this Committee. v

Recognizing that the primary purpose of my testimony today is to provide
information that will assist in the very important decision of whether to con-
tinue the existence of the pilot a~encies created under Title II of the Speedy
Trial Act of 1974, I find that I must first address some of the issues that remain
unanswered in the Bail Reform Act itself, : '

BACKGROUND AND HISTORY

In 1966 Congress passed the Federal Bail Reform Act. This law was the cul-
mination of many studies of the overwhelmingly complex problems posed by
the release of people pending trial. Because many people were indigent and be-
cause the bail system that had grown up in the United States usually required
access to fairly large sums of money in order to secure release, many people were
detained solely because of inability to raise the necessary funds.

The original purpose of the Bail Reform Act was to eliminate diserimination
between rich and poor and to provide less restrictive methods of release for per-
sons awalting trial than the traditional surety option. Without recounting the
evils of the surety system and the inherent difficulties in using financial condi-
tions to address the specific problems posed, suffice to say that the main goal of
the Act was to effect the sife released of more people and to change the release
methods from financial to less restrictive nonfinancial means.

Unfortunately, during hearings on the bills, the issue of community safety, al-
though address in testimony, was never mentioned in the law. The sole eriterion
by which release conditions could be determined was “Will the eondition im-
posed reasonably assure the appearance of the defendant as required?”

At the time that the Bail Reform Act was being designed and debated, a paral-
lel bill creating the D.C, Bail Agenecy, was aiso being debated. Since the District
of Columbia was a federal jurisdiction to which the Bail Reform Act would ap-
ply, and since the District of Columbia federal courts had jurisdiction over
crimes that would have been state erimes in other jurisdictions, testimony was
overwhelming that an agency should be created to assist in the implementation
of the Bail Reform Act. As a matter of history the Bail Reform Act and the
D.C. Bail Agency Act became effective in September of 1886.

Between 1966 and 1970 the Act as it was implemented in the Districet received
careful scrutiny as did the Agency created to assist in its implementation. As the
result of this serutiny, in 1971, the size of the Agency was tripled, its budget was
iripled, and its functions were expanded to permit a number of services not
mandated in the original law. Those services are provided today and are similar
to the services described in Title II of the Speedy Trial Act of 1974.

Prior to 1971 most of the I0C. Bail Agency’s work took place in the United
States District Court for the District of Columbia. During the five years
between 1966 and 1971 the system witnessed a drastic change in the release
practices of the courts. The proportion of people released on personal recog-
nizance inereased from only 5 percent in 1966 to nearly 60 percent in 1971.
The overall release rate jumped from 45 percent to 70 percent. The detention
population in the D.C. Jail diminished despite an overall increase in the num-
ber of cases coming into the criminal justice system. In addition, failure to
appear rates and rearrest rates were studied. Because of the difficulty of
obtaining sufficient data no one could really say whether these rates increased.
At the same time, there was a ‘feeling” that the rearrest rate was climbing
although the failure to appear rate seemed to be constant.

Since 1971 we have continued to serve the Federal courts in the Distriet of
Columbia. The value of this Agency’s work can best be described by reference
to the fact that better than 90 percent of the defendants charged in the United
States District Court are released r.ad more than 95 percent appear as required.

At the local level, the Agency’s work in the Superior Court for the District
of Columbia, while higher in terms of actual numbers of cases processed, has
about the same results. The D.0. Pretrial Services Agency has a staff of 44, a
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budget of slightly over $i million, utilizes a fully automated system, employs
law students and graduate students as its main professional work force, con-
ducts more than 24,000 interviews a year, supervises more than 14,000 condi-
tions of release (an average of 3 conditions for the near'ly 4,500 people. on releas.e
at any given time), prepares reports in every case prior to the setting ‘?f bail
by the Magistrates, generates 35,000 notification letters, records 76,000 check-
in” calls from releasees, records 16,000 “check-in’s” by people who appear in
person, and subniits information for use in the presentence reports of all defend-
ants convicted for whom presentence reports are prepared.

THE BAIL REFORM ACT ITSELF

As mentioned, the initial purpose of the Bail Reform Act was to prov.1de
alternatives to the surety system to permit the release of more ppople pending
trial and at the same time, to eliminate discriminatory practlges based on
financial ability to “pay out.” The Act did not address _the practl.ce of setting
bail not so much to assure appearance as to protect som_ety. Tpe issue of com-
munity safety was subsumed into risk of flight .consmeratwns. Many bail
setters used, and continue to use, high bail to detain dangerous persons. They
justify tbz high bail on risk of flight grounds, however. [}nless the issue of
safety is addressed in the open and on %Iixe record the bail process will con-

i v be criticized for its apparent inefficiency. .
hnv%% tneed a new approach to the bailing of thg criminal suspect. But an
understanding of where we are and the eourse‘b.aﬂ reform shoulc} take ﬁl‘Sf-Z
requires an examination of the myths and reahtles.of cqr_rent_ ba}l practlce.

Myth No. 1..~Current bail laws assure that the bail de9151on is limited to a
single issue: whether the suspect is likely to appear for trial. This npble c.on.st%i
tutional principle is honored in the breach today. _Mp§t suspepts dgtamed in thal
pending trial are unlikely threats to flee. The possibility of flight is all too o fgn
used as a pretext to detain suspects perceived py the court tp be dangerous to the
community it released. A pervasive hypocrisy infects the bail process as sub fl?%a
considerations of community safety lie at the h_eart.: of the bail decision while
judges make public pronouncements about the likelihood of flight. cect

Myth No. 2—Preventive detention statutes are one sure{ire way _to pro f}f
the community from an increase in “bail crime.” ’ljhe hgrd e_v1dence pgmts-to ! e
opposite conclusion. Preventive detention, .Wl.lere it exists, is ra:rely mvotl}ed b0-
day, not only because prosecutors are unwﬂl.mg to_seek preventive detention ei';
cause of due process prerequisites and expedited trial schedules’ but becausg sue

a draconian measure is unnecessary. Instead, a}t the prosecutor’s request, Jnges

simply impose extraordinarily high bail—which the QGfgndgnp cannot raise-—

on the phony ground that the suspect is likely to flee the Jprlsdlf:tlon. bilit that
Myth No. 3.—The more serious the crime, the more l}kely the ppss1b111ty Ra
an offender, if bailed, will flee. This is the most pervasive prevailing myth. _(Ia-

cent data confirms an opposite conclusion—that motivation to flec does not i '11

crease in direet proportion to the seriousness of the oﬁensg. The poorest bai

risks—those most likely to flee rather than appear at trial-—are not thq;csle

charged with murder, rape and robbery:1 but,t.rtati?er, suspects charged with
ively minor offenses such as larceny and prostitution. ) .

relﬂz}?;«: %T 0. J—The setting of a financial bond is an effective way to guargﬁlg.tee

a suspect’s appearance at triail. Study -after study demon_strates tnag: the setting

of a bail bond discriminates against the poor and that a simple promise to app]ear

is as effective as the use of the bail bondsman in assuring appearance at trial. .

Those of us who are a part of the existing bail system continue jco witness first-
hand the evils traceable to these prevailing myths. El‘he hypognsy of the cur-
rent system is responsible for the unprincipled.pretr}al detention of .thousa%mgs
of suspects. It is time to recognize that cons1derat10n§ of cqmmumty sa et,v
should candidly and publicly be taken into account by judges in attempting to

hion appropriate bail conditions.

fas'l‘he pr%%osﬂd Federal Criminal Code Reform. Act S. 1”722, goes a _long v{{‘%y

toward shattering the harmful myths surrounding togia_.y s bail decisions. fhe

bill first requires the court to make a bail release d.emsmn based so_lely' on the
likelihood of the defendant’s future appearance at trial. ane a decismn_ is made
to bail the suspect, however, the court is given new agtpont_v 'tq take into COZ::l-
sideration community safety in setting release cond1.t10ns designed solely to
protect the community. The bill thus requires that ithe issues of_ appearance_gptd
community safety be treated separately and openly. And the bill also prohibits
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the use of high money bail as a vehicle to jail defemndants perceived to be
dangerous.

We all have a concern for community safety. Since recent data demonstrates
that those charged with serious offenses are among the most likely to appear
at trial, we can no longer continue to Jjustify their pretrial detention on some
appearance-based rationale. Rather, we should fashion bail release conditions
designed to protect the community while at the same time assuring the release
of those who have not yet been convicted of the crime charged. The new federal
criminal code, if enacted and implemented, will be an innovative step in the
direction of true bail reform.

We can conclude from experience and from confessions made by bail setting
magistrates that the issue of flight is neither the first nor the most important

consideration at the bail hearing.

The Surety Condition: An Outmoded Alternative

The American Bar Association, the National Advisory Commission on Criminal
Justice Standards and Goals, the National Association of Pretrial Services Agen-
cies, and the States of Wisconsin, Kentucky, Oregon, and Illinois have all con-
cluded that the surety option of releass serves absolutely no purpose. Both asso-
ciations have recommended abolition of surety for profit. In the states named,
the surety option has been eliminated and data reveal that neither recidivism
a5 measured by rearrest nor failures to appear have increased while the per-
centage of people who have been able to secure release has increased. In fact,
the commonwealth of Kentucky has made it a crime to post bond for profit and
the Kentucky Supreme Court has upheld the validity of that law.

The surety bondsman has existed in our criminal justice society as an inde-
pendent business person who exists to make a profit. In most cases, a surety
charges 10 percent of the bond set as his fee for effecting release. That fee, once
paid, is nonrefundable. We have permitted this enterprise on the theory that
the bondsman, having a substantial monetary stake in the defendant’s appearance
(he may be liable for the face amount of the bond if the defendant fails to
appear) will insure the appearance of his bailees. Again, data being collected
by various pretrial services agencies, courts, and independent organizations is
revealing. Most defendants who fail to appear are brought back into the system
by law enforcement officers executing warrants not by bondsmen. In addition,
where forfeitures are ordered, they are seldom, if ever, collected.

What has been recommended and what has replaced the surety system is an
option which permits the defendant to post 10 percent of the bond amount with
the court. Consider that the defendant who posts such a bond has a real stake
In his own appearance since all or most of the money posted will be returned
upon completion of the case. It only makes sense that the elimination of the surety
option and the substitution of the 10 percent option will result in a better appear-
ance rate for the simple reason that the defendant owns an interest in his
appearance.

In conclusion, it is my belief that if the Act is amended to permit judges to
protect the safety of the community by imposing conditions designed to accom-
plisél.t.that, we can virtually eliminate the need for surety and other finanecial
conditions.

The Role of the Pretrial Services Agency

Under the terms of the Speedy Trial Act of 1974, the experimental agencies
were to interview, verify, present reports, provide social services directly or re-
ferrals to community based agencies that could provide those services, provide in-
formation at sentencing, monitor conditions of release, and perform other func-
tions as designated. It is obvious that these services were designated so that as
many people as possible could be released pretrial with conditions that would
insure their appearance (and protect the community, although this purpose is
illegal under the present law). How an agency approaches these tasks can
dramatically affect its impact on the ultimate implementation of the Bail Reform
Act. If, for example, an attitude prevails that there is really no need to interview
every defendant or to provide information to the bail setter in every case, then,
the bail setter has no choice but to follow old practices and rely upon incomplete
information. At the same time, unless the Agency approaches its tasks under a
bhilosophy that each defendant is entitled to release on the least restrictive con-
ditions pose«ible its standards will fall short of the innovative thinking necessary
to persuade a criminal justice system used to other practices to change.
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As was noted in the General Accounting Office report there is confusion among
the judiciary with respect to the issues of danger and flight. Bail is not set with
any consistency. As long as there are individual judges and individual defendants
bail probably should not be based solely upon things such as heinousness of crime,
ete., nor should conditions be the same for each case. It is only an agency, however,
that can provide the consistency of approach and uniformity of process that will
ultimately persuade a system to change. Thus, it is important that an agency
not enly carry out its statutory mandates but also act as a catalyst. Otherwise,
the entire release plan is probably doomed to fall.

In Title IT the Congress apparently intended to test the differences between im-
plementation of the Act under probation directed agencies versus implementation
under independent board directed agencies. From the testimony that I have read
and by the standards under which I would judge the relevant effectiveness of
the agencies, I would conclude that independent agencies are far superior.

Key questions that should be asked and answered concerning effectiveness
must include:

J. Of the universe of those arrested and presented for bail hearings what per-
cent had Pretrial Services Agency reports ready at the time of the hearing?
According to data collected by the Administrative Office of the Courts the Trustee
Districts did a far better job.

2. Did the percentage of personal recognizance releases increase as a result
of the agency’s presence? Even if the total released population increased it is
critical to know whether there was a shift in the percentage of those who secured
release through surety and those who were released on personal recognizance. Re-
member, the Act directs that the least restrictive conditions be used. Again, data
from the Administrative Office indicate that the Trust Districts had greater
percentages of change.

3. Was there a percentage change in the failures to appear before and after
the agencies began work? And was there a difference between trustee and proba-
tion districts?

4, What about detention rates? Did the percentage increase or decrease?

Based on what I have observed in my role as a consultant to the Law Enforce-
ment Assistance Administration of the Department of Justice I can categorically
say that an agency that concerns itself first with the philosophy of release based
upon constitutional and statutory presumptions of innocence and the right to
release will be more effective than will those agencies with other concerns such
as probation agencies whose main task is the delivery of services tc guilty
defendants.

Structure and Staff of Agencies
As ghould be plainly evident by now, it is my belief that without an agency

to assist with implementation of the Bail Reform Act the system will do little or -

nothing to change its practices. The American Bar Association and the Na-
tional Association of Pretrial Services Agencies both are explicit and emphatic
in their recommendations that pretrial services agencies must exist if we are to
correct the widespread practices that result in wholesale detention of people
pretrial. Assuming that this is true, a decision as to how these agencies should
be structured, the authority under which they should funection, and the require-
ments for the type of staff best qualified to deal with the problems posed may
really become critical.

For nearly 14 years this Agency has accomplished its work utilizing pri-
marily law and graduate students under the immediate supervision of a lawyer
who answers to a Board composed of Judges of the several courts. While it may
seem a most self-serving statement I have seen no other Agency that has the
independence, the enthusiasm or the philosophical outlook required for effective
implementation of a law which requires release on the least restrictive condi-
tions possible. I believe that the ultimate objective of the existence of an Agency
such as ours and such as those created under Title II should be the safe release
of as many people as possible.

Mr. Willetts of the Pretrial Services Division in his testimony referred to the
role our Agepncy played in assisting the Administrative Office of the United
States Courts with its initial training of staff for the new agencies. It was of
concern to me then and remains of concern to me now that the high educational
and experience standards imposed by the Administrative Office require people
with substantially more degrees and education than those necessary. While it is
true that certain training disadvantages result with the employment of students,
the benefits far outweigh any disadvantages. Enthusiasm, constant turnover,
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frgs}l approach and lower salaries argue strongly for stiff patterns such as we
utilize when the final product is one that seems to be closer to that sought under
the terms of the Bail Reform Act. Cost effectiveness is important.

CONCLUBION

To achieve the safe release of the greatest number of persons possible on the
least restrictive conditions possible should be the goal of the Bail Reform Act
and qf those charged with its implementation. Stumbling blocks to achieving that
g_oal 1nch_1de such things as the inability under the present law to set condi-
tions designed to protect the community, the existence of financial conditions
Whlch_ preserve the potential for discriminatory practices that are based on
financial ability, adequate information upon which intelligent decisions can be
based, supervision that will insure appearance in court when required and
acc_epta'nc_e by those charged with implementing the law of the principles upon
whlch_m is pased. The existence of pretrial services agencies drastically affects
@he baq setting practices of those charged with that responsibility. The philosoph-
1ca1_ onentat'ion of the administrators of the agencies dramatically affects the
design an‘d implementation of the cperations of those agencies., I believe that
the agencies must be independent in structure, in philosophy, in ideology, and in
p}'actlce. .I also believe that this independence is more likely to be insured if the
director is a member of the bar trained in the legal principles which must take
precede:nce at the bail decision. Finally, I believe that the ultimate governing
auiihonty must provide some insulation from direct individual judge control
while at the same time. assuring responsiveness to the group responsible for
setting bail.

I appreciate your consideration in inviting me to testify, apologize for the
lengt}l of my statement, and offer my sincere assurance that I will assist in the
very important project in whatever way that I can.

Senator Bmen. The hearing is adjourned.

[Whereupon, at 4:14 p.m., on May 13, 1980, the hearing was
adjourned.] :
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APPENDIX

9612 CONGRESS
2D SESBION

S.2705

To amend chapter 207 of title 18, United States Code, relating to pretrial
services.

IN THE SENATE OF THE UNITED STATES

May 14 (legislative day, JANUARY 3), 1980

Mr. BoEN (for himself, Mr. Maraias, Mr. Kennepy, and Mr. THURMOND)
introduced the following bill; which was read twice and referred to the
Committee on the Judiciary

To amend chapter 207 of title 18, United States Code, relating
to pretrial services.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Pretrial Services Act of
1980,

SEc. 2. Section 3152 of title 18, United States Code, is
amended to read as follows:

“8 3}.55. Establishment of pretrial services aﬁehcies

“The ﬁﬁector of the Administrative Ofﬁce of the

United States Couris (hereinafter in this chapter referred to

4
Va
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as the ‘Director’) shall under the supervision and direction of
the Judicial Conference of the United States provide directly,
or by contract or otherwise, for the establishment of a pre-
trial services agency in each judicial distriet (other than the
District of Columbia) with respect to which the appropriate
United States district court and circuit judicial couneil have
recommended such establishment.”.
SEC. 8. Sectiod 3153 of title 18, United States Code, is
amended to read as follows:
“§3153. Organization aimdl administration of pretrial serv-
fces agencies
“(a) The pretrial services agencies established under
section 3152 of this title shall be under the general authority
end direction of a separate entily established within the
Administrative Office of the United States Courts by the
Director. ' ,
" “(b) Each pretrial services agency shall be headed by a

chief pretrialyservices officer selected by a panel consisting of

‘the chief judge of the circuit, the chief judge of the district

and a magistrate of the district or their designees.
- “{c)(1) With the approval of the district court, the chief
pretrial services officer shall appoint such other personnel as

may be required to staff the agency. The position require-

- ments and rate of compensation of the chief pretrial services

officer and such other personnel shill be established by<the
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3
Director with the approval of the Judicial Conference of the

United States, except that no such rate of compensation shall
exceed the rate of basic pay in effect and then payable for
grade GS-16 of the General Schedule under section 5332 of
title 5, United States Code.

“(2) The chief pretrial services officer is authorized, sub-

ject to the general policy established by the Director and the

approval of the distriet court, to procure temporary and inter- -

mittent services to the extent authorized by section 3109 of
title 5, United States Code. The staff of the agency, other
than clerical, may be drawn from law school students, gradu-
ate students, or such other available personnel. '
“(d) An individual who is a probation officer appointed
under section 3654 of this title may perform functions and
duties of an officer or employee of a pretrial services agency

except a function or duty of the chief pretrial services officer.

“(e)(1) Except as provided in paragraph (2) of this sub-

section, information contained in the files of any pretrial serv-
ices agency, presented in an agency report, or divuiged by
the agency during the course of any hearing, shall be used
only for the purposes of & bail determination and shall other-

~wise be confidential. The agency report shall be made availa-

ble to the attorney for the accused and the attorney for the

Government.
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4
“(2) The Director shall iésue regulations establishing

the policy for release of information contained in the files of
each pretrial services agency. Such regul@tiong shall provide
exceptions to the confidentiality requirements under
paragraph (1) of this subsection to allow access to such
information—

“(4) by qualified persons for purposes of research

related to the admission of eriminal justice;

“B) by persons under contract under section |

3154(a) of this title;

“(C) by probation officers for the purpose of com-
piling presentence reports;

“D) insofar as such information is a pretrial di-
version report, to the attorney for the accused and the
attorney for the Grovernment; and

“(E) in certain limited cases, to law enforcement
agencies for law enforcement purposes.

“(3) Information contained in the files of any pretrial
services agency is not admissible on the issue of guilt in any
criminel judicial proceeding, except that such information, if
otherwise admissible, may be admitted oﬁ the issue of guilt

for. ».crime committed in the course. of obtaining -pretrial

-release.’’. - = .. Siilol e

SEC. 4. Section 83154 of title 18, United States Code, ia

amended—
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5
1 (1) in the matter preceding paragraph (1), by
2 striking out “such of the following” and all that fol-
3 lows through “specify” and inserting in lieu thereof
4 “the following functions”’;
5 (2) so that paragraph (1) reads as follows:
6 “(1) Collect, verify, and report to the judicial offi-
7 cer, prior to the pretrial release hearing, information
8 pertaining to the pretrial release of each individual
9 charged with an offense, and recommend appropriate
10 release conditions for such individual.”’;
11 , (3) in paragraph (4), by striking out “With the co-
12 operation of the Administrative Office of the United
13 States Courts, and with the approval of the Attorney
14 Greneral, operate or contract for the operation of”’ and
15 inserting “Provide for” in lieu thereof;
16 - (4) in paragraph (5), by inserting “and the United
17 States attorney” after “‘court”; ‘5""}}
18 (5) so that paragraph (9) reads as follows:
19 “(9) Perform other functions as specified under
20 this chapter.”; and
21 (6) by adding at the end the following;
22 - *{(10) Develop and implement a system to monitor
28 and evaluate bail activities, provide information to judi-
24 . cial officers on the results of bail decisions, and prepare

68-879 0 - 81 - 8
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periodic reports to assist in the improvement of the bail
process. | -

“(11) To‘ thé extent provided for in an agreement
between the prefrial services agency and the United
States attorney; collect, verify, and prepare reports for
the United States aitorney’s office of information per-
taining to the pretrial diversion of any individual who
is or may be charged with an offense, and perform
such other duties as msy be required under any such
agreement. | |

“(12) Make contracts for the carrying out of any
of the functions of such pretrial services agency.”.

Smc. 5. Section 3155 of title 18, United States Code, is
amended to read as follows:
“§ 3155. Annual reports

“Hach chief pretrial services officer shall prepa:.;‘e an
annual report to the chief judge of the district court and the
Director concerning the administration and operation of the
agency. The Director shall be required to include the Direc-
tor’s annual report to the Judicial Conference under section
604 of title 28, United States Code, a report on the adminis-

 tration and operation of the pretrial services agencies for the

previous year.”.
 SEC. 6. The table of sections for chapter 207 of title 18,
United States Code, is amended—
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(1) in the item relating to section 3153, by insert-

ing “and administration” after “Organization’’; and
(2) so that the item relating to section 3155 reads
as follows:

“8155. Annual reports.”.
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Rebuttal of Fact Sheet on HR 7084 Prepared by FPOA

FPOA claims: ''Passage of this Bill as it now reads would create a completely
new Federal agency with its own independent structure."

This bill may or may not create a yew Federal agency. It would depend upon

the needs of each Federal district court as ascertained by that court and -

the Circuit Judicial Counsel. .

FPOA claims: "A new agency can only further fragment th? C?iminal Justice
System and may encumber and slow the functioning of the U.S.
Court System."

Quite the opposite of resulting in fragmentation, a ?retri?l serYicgs agency
(PSA) is the first agency to come along in quite awhile which exists as a
coordinating entity, assisting the prosecutor, defense counsel, the defendant,
as well as the court in rapidly resolving bail situations. Board agen-—
fes-wére more willing to take a wider role in this coordin?tion effort. The
demonstration phase has graphically illustrated that pret¥1a1 rglease can ?e
significantly increased and at the same timg reduce prgtrlél crimes and fa%l—
ures to appear by one half. This coordination, reduction in ?rlme, re?uctlon
in failures to appear can only assist, not fragment, the Criminal Justice
System. :

FPOA claims: "This new agency will cost the taxpayers TIWELVE MILLION DOLLARS
a year.'

Regardless of who rums PSA, independent or Probation, the cost to taxpayers
will still be 12 million dollars a year.

FPOA claims: ""This new agency at great expense wil% dup%icate s%rvicgs the
Federal Probation System already provides in manz judicial dis-
tricts, at no additional cost to the povernment.

Six probation districts volunteered to illustrate that the Federal Probation
System could provide the FPSA service at no additional cost to Fhe gov?rn?ent.
Only three of those volunteer districts were able to r?spond, in a magor%ty of
the criminal cases filed, to the primary deficiency which pro?pt?d'creatl?n of
the agencies — that of providing prebail informat%on to the judicial off%cer
responsible for making bail decisions. The effectiveness of tﬁe agency hinges
on the accomplishment of this task. Performance of this task is a ma?tef of
justice and doing what the law requires. Boards performed more prebail inter-
views, made more recommendations, and experienced higher felease rates: To
abandon the best service available with economic excuses 1s to compromise
fundamental rights of the individual.
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FPOA claims: 'This Bill also proposes that the new agency do pretrial diver-

sion work for the Department of Justice. However, Pretrial
Diversion originated with and has been carried on for the past

40 years by the Federal Probation Departments at no additional
cost to the taxpayers.”

This bill does propose that PSA can do pretrial diversion work, but officer
positions in projected staffing patterns are not dependent upon that work.

No additional costs are anticipated due to pretrial diversion work. Four of
the demonstration agencies presently provide pretrial diversion at 'mo addi-
tional costs to the taxpayer." They have undertaken this service at the
request of the U.S. Attorney through the board of trustees or by direct assign-
ment by Chief Probation Officers in their capacity as Chief Pretrial Services
Officers. The bill merely allows the agency to do the work. The choice of

vho performs the service is up to the Department of Justice.

FPOA claims: "The evaiuative report to Congress favoring the creation of a
) new agency is biased and self-serving. It was compiled by the

Pre-Trial Agency itself, contrary to all norms of objective
evaluation."

The evaluative report to Congress was prepared by the Pretrial Services Branch
of the Probation Division. The fact sheet fails to mention that the report was
prepared by Administrative Office personnel who collectively have 54 years
experience as probation officers. It fails to mention that the report was
approved after very close scrutiny by the Probation Committee of the Judicial
Conference, which acting in oversight capacity, spoke for the entire Judicial
Conference. The fact sheet fails to mention that the Cliairman of the Proba-

tion Committee testified before the Subcommittee ~n Criné in support of inde- i

pendent agencies where justified after an intense evaluation of both the Pre-
trial Services Branch report and the Federal Judicial Center report. Further-
more, the GAO report on PSA concluded that "the Final Report will provide the\
Songress useful information on PSA"s accomplishments if it is carried out is
planned."” That report was carried out as\planned. '

FPOA claims: '"'ON THE OTHER HAND: the Government Accounting Office (GAQ)
report on Pre-Trial Services found no difference in effective- 3
ness between independent and,Probation run operations.” i

The GAO's report to Congress entitled, "The Federal Bail Process Fosters
Inequities,” reported on page 26 that, ". . . the Administrative Office must i
comment on the effectiveness of PSA's operated by boards of trustees as com— {
pared to PSA's operated by probation offices." In sampling two of each kind :
of district (board and probation), the GAO was unable to find clear operational

differences between the two. But nowhere batween the covers of this extensive %

report is there any reference to a "mo difference in effectiveness" finding.
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FPOA claims: "FURTHER: the Federal Judicial Center evaluation study inter-
preted available statistics as showing no difference in effec—
tiveness."

Again, this statement is in error, not as outrageous as the above, but simply
illustrates the Probation Officers Associatijon lack of understanding of statis-
tical concepts and presentations. 1In short, and we are sure the Federal Judi-
cial Center would echo the following, the Center study did not even attempt to
perform an evaluation study concerning effectiveness. 1In fact, that report
disclaims evaluating anything, merely submitting an analysis of available
statistics for use in an evaluation.

FPOA claims: "Seventy-six (76) of 96 Chief United States District Judges sur—

veyed, stated if Pre-Trial Services are expanded the Probation

Departments should do the job." i
What did these district judges base their judgements on? Did any one of them
sit down and read the series of reports or the Final Report of the Director of
the Administrative Office concerning PSA? Did they impartially evaluate the
facts from the 10 demonstration districts, or confer with people who actually
know BSA? The judges of the Probation Committee of the Judicial Conference
fully evaluated the PSA program. Then, as the representative of the policy
making arm of the Federal Judiciary, in exercise of his oversight responsibil-
ties, that chairman testified before the Subcommittee on Crime that the Judi-
cial Conference and the Director of the Adwinistrative 0ffice of the U.S.
Courts supported the establishment of PSA units independent of the probation
gervice, except in districte where the caseload would not warrant a separate
unit. " Beyond the demonstration districts, very few of the judges are suffi~
ciently. informed to make any judgements on the operation of PSA, much less, its
eventual structure. ‘ '

FPOA claims: ‘“'Ninety-four (94) of 96 Chief United States Probation Officers
surveyed, want Pre~Trial Services implemented through existing
Probation Departments.”

Most of these Chiefs of Probation are insufficiently informed concerning PSA.
It is simply a matter of’viewing independent PSA's as invading their "turf.”
It is interesting that Probation, which recently underwant close scrutiny by
the GAO and was found to be lacking in a report entitled, 'Probation and Parole
Activities Need To Be Better Managed," would want vet another function to mis~

handle. No one has ever evaluated whether the probation service performs a
worthwhile service ——~ has ever evaluated their "effectiveness"” in doing their
job —~ vet they command an 80 million dollar annual budget- Why did they wait
until now to express such an interest in PSA?
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FPOA claims: "The Federal Probation Officer's Association representing over
1400 of the 1600 U.S. Probation Officers, unequivocally advo-
cates assumption of pretrial services by the Court Probation
Departments, which have 50 years experience delivering the same
kind of services."

The voice of the FPOA is merely an extension of the collective voice of the
Chief USPO's, and, as such, the comments in the previous statement apply.

) .

FPOA claims: !'The Federal Probation Service with existing Probation Depart-—
ments and trained personnel set up in over 300 offices nationwide,
are willing and able to provide pretrial services on 24 hours
notice.”

As stated in the GAO reports entitled, "Probation and Parole Activities Need
To Be Better Managed,” and "Community-Based Correctional Programs Can Do More

To Help Offenders," the Federal Probation Service does not even fully manage

its own responsibilities. Even so, they assume new burdens.

FPOA claims: "Pretrial services can be provided by the Probation Sexvice at
" considerably less than bhalf the cost of creating a new agency.

Eliminating the cost of the proposed Pretrial Service Chief
position alone, will result in a savings of over two million
dollars. Still greater savings will result from the flexibility
of the Federal Probation Service which can meet and match
fluctuations in pretrial workflow with probation's professional
permanent personnel.”

The statement claims to express an anguished concern over the cost of establish-
ing a mew agency. In recent communications from the FPOA, we know that the
Federal Probation Service is between 60 and 100 officer positions over-staffed.
Yet, few Chief Probation Officers, if any, have turned backed positions made
available through resignations and retirements. To the contrary, most clamor
for more staff. Congressional appropriations continue to "fatten up" an already
over-staffed probation service. Many probation officers and chiefs have ex-
pressed the idea that acquisition of PSA would give their idle officers some~
thing to do, and justify keeping the staff they already have. This statement
also claims that elimincting the cost of 2SA Chief nositions will —esult in the
savings of over two million dollars. In over three-fourths of the proposed
independent PSA's, the chief would be a working officer with administrative
duties, not simply overhead as they are in Probation. Thus, those chiefs are
figured in a regular workload formula, which results in absolutely no savings

to a probation-run PSA comparison. In separate cost analysis, the Division of
Probation, as well as the Financial Management Division (responsible for the
national staffing of probation officers), have agreed that there would be little
or no cost difference, regardless of the organizational structure of PSA. That
conclusion was strongly reaffirmed in a recent letter to the Chairman of the
Subcommittee on Crime by the Director of the Administrative Office of the U.S.

Courts.
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FPOA claims: "IN CONCLUSION: the local Federal Probation Office can supply
pretrial services 24 hours notice at a fraction of the 12 mil-
lion dollar cost estimated for HR 7084. How can a new agency

be justified?"

It is obvious to us that this fact sheet on HR 7084 prepared by FPOA and con-
sisting of one misrepresentation after another is simply an emotional instru-
ment designed to delay enactment and thereby acquire an agency function, which
over the past four demonstration years, has proven that it is capable of deliver-
ing more “results for the taxpayers' buck" than any other criminal justice agen-
cy established in ‘tecent memory. Were Probation able to deliver as they say

they can, Pretrial Services Agencies would be in operation in every Probation

Office right now; but, they aren't.
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REPORT ON
IMPLEMENTATION OF PRETRIAL SERVICES
ON A NATIONWIDE BASIS

By
* . FEDERAL PROBATION OFFICERS ASSOCIATION
SUBMITTED .

July 12, 1979

“deral Probation Officers Assocation advocates that PRETRIAL SERVICES BE PROVIDED BY LOCAL PROBA.-
~ OFFICERS WITHIN THE FRAMEWORK OF COURT SERVICES PRESENTLY SUPPLIED.

+ program, supplemented by on-sitc observation of the opcration in the ten experimental districts 2nd a survey of the
i Judges and Chicef Probation Officers throughout the United States Court System. .
tasic premise that pretrial services, if legislatively authorized, should be administered by the Courts within the probation
12, was supported by 77 out of the 79 Chiefl Judges that were intcrvicwed (15 were not availablc) and by 92 of the 94 Chie}
tion Officers that were surveyed,

> how these services should be provided, every factor studicd leads to the incvitable conclusion that pretrial services be.

in the Courts and that such preirial scrvices are best provided by cxisting Courl personnel.

Ata meeting of all Chief U,S. Probation Officers in December 1978, 3 resolution was adopted that pretrial service func-
tions should be assumed by the alrcady functioning probation departments. The probation service can provide these ser-
vices to the Court and wants the opportunity to do so.

Thf allocation of pretrial services to a pew ageney means an cnormous financial expenditure for the taxpayers. The pres-
et probation departments arc sct up, in place, and have the qualified personnci, both professionat and clerical, to pro-
vide the scrvice naﬁnnwidc.on 24 hours notice. There is no rational rezson for creating a duplicate agency at great cx-
pense when 2n existing functioning orgarization can provide the same services at high professional standards with only a
snodest increase in personnel for the larger districts and none at all in the majority of the districts.

Pretrial services pravided by the probation department permits more expeditious service to the Courts from onc depart-

1znt. The presentence process could begin at the earlicst possible stage so that necessary information could be gathered
“or the sentencing court in the shoriest possiblz time sequence. This consideration is of great importance as the demands
of the Speedy Trial Act impinge more and more on Court practices. )

Pretrial services by the probation department provides for a continuity of services trom the time oF arrest and arraign-
ment through sentencing and, ultimately, through probation and parole services. This can increase the impact upon law
breakers and ultimately result in greater protection for the community.

Lastly, but perhaps-the most important of all considerations, the location of pretrial services within the probation scrvice
would contribule do the integratinn of the Criminal Justice System rather than promoting further fragmentation through
the creation of a new and additicnal agency.

4

:armation, it is the position of the Federal Probatinn Otficers Assnciation that pretrial services arc a necessary adjunct to

.nited States Court System. Further, such scrvices are best implemented and most cconomically provided within the

cwork of existing court services rendered by the well structured and highly professional United States Probation Service:
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scommendation is made alter carcful study-of aJt available material concerning the operation of the experimental pr‘clrial '

'

]
t
i
H

BN

¢



WILLIAM E. FOLEY

106

ADMINISTRATIVE OFFICE OF THE
UNITED STATES CQURTS
WASHINGTON, D.C. 20544

March 14,’1980

DIRECTOR

JOSEPH F, SPANIOL, JR.
DEPUTY DIRECTOR

Honorable Peter W. Rodino, Jr.
Chairman, Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

* Dear Mr. Chairman:

The Judicial ConTerence of the United States, meeting in Washington
on March 5 - 6, adopted a resolution which I believe may be of special
interest to you, given the series of hearings commenced by the House
Judiciary Committee's Subcommittee on Crime on February 13, 1980. A
copy of the Conference's resolution, which recommends the continuation
and extension of the Pretrial Services program created by Title II of

the Speedy Trial Act of 1974, is enclosed.

Let me take this opportunity te express my personal appreciation’
for the attention which the House Judiciary Committee has given this
issue in the past few months. I have besn encouraged by the actions”
taken by Mr. Conyers and the members of his subcommittee, as have the
individuals working for the ten experimental offices. When I wrote to
you on September 19, 1979, I was concerned that we would lose the ser-
vices of many of the professionals working for the Pretrial Services

-project. Fortunately, we have not lost as many of them as we might have

since September. I believe the interest shown by your committee has been
influential +n helping to retain those valuable employees in spite of
the fact that the Pretrial Services program's funds will be exhausted
by dJune 30, 1980. B - .

Let me also specifically commend Mr. Hayden Gregory, counsel to
the subcommittee, for the cooperation he has extended, both in working
with Jdudicial Conference and Administrative Office representatives
and with Senate Judiciary Committee staff. Judge Gerald B. Tjoflat,
chairman of the Conference's committee, has also asked that I extend
his thanks. We are hopeful that the coordination of activity with
the Senate will result in a congressional determination of the program's
future in the next few weeks, at least early enough to avoid serious
problems in May. .
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'Honorable Peter W. Rodino, Jr.

page two S

I know that you are aware of our need to o@tain program_author1gat1on
before we seek both {1) supplemental appropriations, to provide fund1ng
for the months of July, August, and September of 1980, and (2) fiscal
year 1981 appropriations authority, in the event Congress does decide to
continue and expand the Pretrial Services program. Becgusg we must act
on both requests by early May, we are especially appreciative of ypur
committee's efforts within the past month.

Sinqere]y yours,

William E. Foley -
Director

‘Enclosure

cc: Honorable dJohn Conyers, Jr.
Honorable Edward M. Kennedy
Honorable Joseph R. Biden, Jr.—"
Honorable Gerald B. Tjoflat
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RESOLUTION
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

€

The Committee.on the Administration of the Probation System of the
Judicial Conference of the United States has reviewed the report of the
Director of the Administrative Office of the United States Courts pn the
experiment with Pretrial Services Agencies created by Title II of ithe
Speedy Trial Act of 1974.

That report states that judges and magistrates in the demonstration dis-
tricts have expressed substantial satisfaction with and strong support for
the continuation of services rendered by those agencies. These views appear
to be grounded in the utility of information provided by pretrial service
officers to the judicial officers responsible for setting bail. Judicial
officers in the 10 demonstration districts stated that they were able to
make better informed decisions as a result of the regular, prompt, and impar-
tial information provided by the agencies. This is consistent with the find-
ings of the 1978 Comptroller General's Report to the Congress regarding the
Federal bail process, in which the General Accounting Office cited the need

for better defendant related information and supported the continuation and

expansion of this particular Pretrial Services Agency function.

The Conference places great reliance on the opinions of the judicial
officers. The Conference also places significance in the Director's find-
ings that the operations of the Federal agencies compared favorably with
state programs and that they have provided additional services to the courts
which have improved the  administration of criminal justice.

The Conference therefore recommends the continued fuﬁding and expénsion
of the Pretrial Services operation.

Fofma]]& adopted March 5, 1980
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM E. FOLEY

DIRECTOR ‘ May 2, 1980

JOSEPH F. SPANIOL. JR.

DEPUTY DIRECTOF

Honorable Peter W. Rodino, Jr.
Chairman, Committee on the Judiciary
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

I write this letter both as Director of the Administrative Office of
the United States Courts ard as Secretary to the Judicial Conference of the
United States.

Let me first express my sincere appreciation for your committee's
efforts in recent weeks to preserve the Pretrial Services Program, which
has been functioning experimentally for the past four years under authority
of Title II of the Speedy Trial Act of 1974. The attention given to the
project by Mr. Conyers' Subcommittee on Crime has been most appreciated.
Subcommittee Counsel Hayden Gregory's continuing communications with the
Administrative Office and representatives of the Judicial Conference have
consistently been characterized by cooperation and understanding, espe-
cially when matters under discussion have been complex and controversial.
In respense to my letter to you of April 2, 1980 (copy enclosed),

Mr. Gregory met with us, reviewed recommended revisions we had sug-
gested in draft bill language, and subsequently conveyed our recommenda-
tions to the Subcommittee on Crime. While some of our recommendations
were not accepted, others were. The resulting bill, H.R. 7084, as
amended, which was approved by the subcommittee on April 24, conforms
substantially with the Judicial Conference's views quoted “in my April 2
letter. On behalf of the Conference, I would strongly recommend enact-
ment of H.R. 7084 as approved by the subcommittee.

Having expressed our approval of the bill in its presently pending
form, -1 would Tike to address two aspects of one issue which I am advised
may be p]aced before your committee when the pending bill is considered.
The basic issue is ‘that of the advisability of vesting full administrative
authority for the performance of pretrial service functions in probation
offices in every federal judicial district. I understand that individual
probation officers have conveyed their sincere opinjon that such an
arrangement can be achieved at substantially less expense, and with almost
no increase in the number of supporting personnel employed by the courts.
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A ssoctation of
Pm/r{al

National Association of
%~ Pretrial Services Agencies

918 F Street, N.W. Suite 500 Washington, D.C. 20004
May 21, 1980

Honorable Peter W. Rodino, Jr. C ?
page two
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. icial Conference, after sgyﬁxjgg’;ha;.aj}gfggt1ve.approach,.
Igscgzg;d that it would not be subs?antia]iyﬂless gxpens1xeém§2atoa¥d
would not preclude a need for adéitional -personnel, and tha ’?t ?al
not serve the purposes to be served‘a§ well as>1ndgg?ndegt,p£§ r'tt .
service offices in most federal jud1c]a1 d1str1cts.{‘1bgm§ubggwm1 e
reviewed a great deal of the info?mat1oq we had.re]1ed upor: 1n,??;.7
evaluations. We provided all relevant information for its use.-: tf
believe the Subcommittee on Crime qpproved H.R. 7084 1in its pzesezhd{
pending form because that information supports the arrqnggmen‘,au_v.]q 4
rized by the bill and refutes the argument that.prpbat19q gff1ce§ g] _;]
be able to do the job with fewer people at less expense in most judicia,
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President: RobertE. Donnelly
Vice-Presit John P, Bef!

Secrefary: Melvena Lowry
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Reglonal Diractors: Honorable . Bi
Central: Lois L Waters L Joseph R Biden, Jr.

Easfern; David C. Forrest, Jr., Esq. The United st ates Senate
Western; Kata Jenking 431 Russell Building

lst and ¢ Streets, N.E.
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AtLargo Diractors:
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: 3 Curtis Foulks, Jr. Washingt D.C.
districts. gﬁﬁ%%ﬁ?%m ington, D.C. 20510
. s s s - o EsteliCalins ~ i :
As now pending, H.R. 7084 will permit those judicial entities f{ stall Golins Dear Senator Biden:

i i ther services
ified to evaluate the question to determine whether )
2g351guﬁ;1provided through a separate un1t_$; thEoughpex;§;;:gr§rgzi§;?gn
ices. Each individual district court will make a prelimi i ,
gzgggii to review by the appropriate circuit Jgdjc1a1 gounc11z .I thmkd
I can assure you, Mr. Chairman, that where adm1n1s§rat1¥e gfgsgézngzrsgces
i i11 permit the provision of ade se
operational expense chtors wi t 2100 of adequate sery
‘ i thod will be utilized. e
through probation 9ff1ces, that me reved 1o A1 8 1eteer,
Conference framed its recommendat19ns,,as conveyed in lz x{bility
i i j i i d -- enouch administrative fle
with precisely that objective in min 1gh adm v xib
i i ici Yy expensive me
to insure that inefficient, inadequate, unnecess Y e ren
iding services would not have to'bg incurred.
ngPrgégi 3?11 promote the sensible adm;g1it€ﬁt1£n 021:£:n¥r$2r32;50nne]
ur studi ‘ nvi ey ,
Our studies of costs have conv1ncgd us tha e rson
i tion of workloads, whether
at salary costs will be a dlrgct reflec 0 ! W
i;g ::dividua1yemp1oyees are supervised by a chief probation officer or
a pretrial services officer.

i i iation for the
conclusion, let me again express our apprecia
attentigg your commi%tee has given this matter since I wrote to you last
September. s

Sincerely yours,

(o P

William E. Foley
Director

Enclosure
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ADVISORY BOARD
Co-Chalrpeople:

Hon. Irwin Brownsteln
Bruce D, Beaudin, Esq,

Hon, Benjamin Altman
Hon. Peter Bakakos
Hon, William Bryant
Michaal Curtin, Esq.
Robin Farkas

Daniel J, Freed, Esq.
Hon. Joseph R. Glancay
Barry D, Glick

Leonard A, Goodman, Jr,
Robert J, Guttentag
Richard D, Hongisto
Arnold J. Hopkins, Esq,
Hon, Richard J. Hughes
Hon, Joseph G, Kennedy
Dean DavidJ, McCarthy, Jr.
Edward B. McConnell
Doris Maissner
Dean Norval Morris

Hon. Constance Baker Motley

Hon. Howell C. Ravan
Henman Schwartz, Esq.

Whitnay North Seymour, Jr., Esq.

Hon. Henry R. Smith, Jr,
Herbert Sturz

Hon, Wiliem S, Thompson
Hon. Preston A, Trimbla
Richard A. Tropp, Esq.

Professor Frankiin E, Zimring

The Board of Directors of the National Association
of Pretrial Services A i

As you are probably aware,
the Federal Speedy Trial Act of 1974 established
10 of these agencies on a demonstration basis.,

The results of that experiment demonstrated that
the district courts in which tho

committing new crimes and failing to appear in
court were reduced by fifty percent.

This was accomplished by placing in the courts
pretrial services officers who Wwere responsible for

supervising them if they were released.

The experiment further demonstrated that the five
agencies that operated inde endently of Federal

magistrates), were able to provide more recommenda-
tions, and had lower crime on bail rates than the
five Probation operated agencies. Despite predic-
tions to the contrary, there was virtually no differ-

eénce in the cost of operating the two types of
agencies,
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It was for these reasons that representatives
of the Administrative Office of the U.S. Courts,

. the Judicial Conference of the United States,
the American Bar Association, the Pretrial
Services Resource Center, and the National
Association of Pretrial Services Agencies
have testified before the Senate Judiciary
Subcommittee on Criminal Justice that these
agencies should be expanded to all Federal .
districts and that they should be independent
of Federal probation.

Nl

As citizens who are concerned with the rights

of the accused and the safety of the public,

we would urge your support of this legislation
that would reduce the cost of unnecessary
pretrial detention while reducing the incidence
of crime and failure to appear by those released
pending trial.
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Sincerely, .

Redert €. Agmw,%/

Rabert’E. Donnelly
President of NAPSA
(for the Board of Directors)
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