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THE PIRACY AND COUNTERFEITING
AMENDMENTS ACT OF 1981-—S 691

- FRIDAY, JUNE 19, 1981 S g e

U S. SFNATE, .
SUBCOMMITTEE ON CRIMINAL Law,

COMMITTEE ON THE JUDICIARY,
* " Washington, 'D. C.

The subcommittee met at 10:10 a.m "in room 5110, Dirksen
Senate Office Building, Hon. Charles McC. Mathias, Jr. (chaurman
of the subcommittee) presiding.

Staff present: Ralph Oman, staff director; Charles Borden, profes-
sional staff member; Grace Rienhoff, chief clerk, and Bob Lystad,
assistant, Criminal Law Subcommlttee, Miriam’ Mills, counsel to
Senator Specter John Nash, counsel to Senator Laxalt; Carla
Engel, assistant to Senator Thurmond Mark Morris, assistant to
Senator Dole.

OPENING STATEMENT OF CHAIRMAN MATHIAS

Senator MatH1AS. The subcommittee will come to order.

The Criminal Law Subcommittee will hear testimony on the
Piracy and Counterfeiting Amendments Act of 1981. I think it
should be at-this point the Piracy and Counterfeiting Amendments
bill of 1981—whether it will be an act is something that is still

lodged in the womb of time.

 Piracy is the term for unauthorized duplication of original com-

“mercial products. In counterfeiting, the packaging and labeling of

the original product are also forged. Senate bill 691 would amend
titles 17 and 18 of the United States Code to increase the penalties
for trafficking in counterfeit labels for copyrighted records, tapes,
and films, and for copyright infringements involving illicit repro-
duction and distribution of these products.

Recent experience strongly suggests that the current Ppenalties
are inadequate to discourage the burgeoning practice of piracy and

-counterfeiting in these industries. The problem is worse than ever

because of the tremendous progress that we have seen in the
technologies of reproduction over the last 20 years.

Estimates of losses to the legitimate recording industry now
range above $600 million a year domestically. Pirated movies and
pirated television programs that are shipped overseas now threaten
to undermine the vitality of our export efforts in these industries

which have heretofore been a substantial moneymaker—both in

terms of domestic income and balance of trade.
The purpose of our meeting this morning is to examine in more
detail the magnitude and consequences of these copyright infringe-
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ments, i . .

Cal,llid f:;ld to cons1de‘r whether a stiffening of the penalties is
e subcommittee will be interested in heari '
bala, glgogietfi’gesent?ﬁ‘ée of the Justice Deﬁifrt“&:gexf?’%ﬁ\idfﬁ A
A n against a simi i e :
be%?ve, recglnsidtlerinénthat posit?:nroposal in recent years but is, I
We are also looking forward to th i ' .
Pli:ture Association and the Recording I?ldtsg:ru; (Kls};ogifat?i};: Motien
a Wa‘i’,nt tg ulass.ure‘ the witnesses that your written statements will
bgpﬁ In fa lhm the record as if read, but that the committee will
we cggp{lave ;;;Jeo I3’5)(:11«‘;?11;11;etf;l,yfsummari(zli.aalyour statements so that
which will summon the comm(;:tgome og before the bells ring
hearings. S . e to the floor, and disrupt these
et VgS& o, we will have to make the best use of the limited time

At this point I wish .
[A copy of S. 691 ?&siowg?] place a copy of . 691 in the record.

e oy

AP S S

AT R

97t CONGRESS
18T SESSION

S. 691

To amend titles 18 and 17 of the United States Code to strengthen "the laws
against record, tape, and film piracy and counterfeiting, and for other

purposes.

IN THE SENATE OF THE UNITED STATES

MaxcH 12 (egislative day, FEBEUARY 16), 1981

Mr. THURMOND introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL

To amend titles 18 and 17 of the United States Code to
strengthen the laws against record, tape, and film piracy
and counterfeiting, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,‘ |
That this Act may be cited as the “Piracy and Counterfeiting
Ax;lendments Act of 1981”.

SEC. 2. Section 2318 of title 18, United States Code, is

c:c:xu:sww»-n

amended to read as follows:
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1 “§2318. Trafficking in counterfeit labels for phonorec-
9 .
ords, and copies of motion pictures and
3 audiovisual works
4 13 . V .0 ' |
(2) Whoever, in any of the circumstances described in

5 subsection (c) of this section, knowingly traffics in a counter-

6 feit label affixed or designed to be affixed to a phonorecord

7 or a copy of a motion picture or an audiovisual work, shall be

8 fined not more than $250,000 or imprisoned for not more

9 than five years, or hoth.

10 | “(b) As used in this section—

1 (1) the term ‘counterfeit label’ méans an identify-
12 ing label or container that appears to be genuine, but
13 1s not; -

14 « :'  e
(2) the term ‘traffic’ means to transfer or other-
15 wise dispose of, to another, as consideration for" any-
16 ‘ thing of va,lue or Qig't'a,in control of with intent to so
17 ~ transfer or dispose; /and S
18 ’ ' ‘lk [4 ) b ‘l p
| : (3) the terms ‘copy’, ‘phonorecord’, ‘motion pic-
1 ’ ¢ T |
9 ture’, and ‘audiovisual work’ have, respectively, the
20 . . : . -l
9?:: meanmngs given those terms in section 101 (relating to
21 - “ definitions) of title 17.
22

3 . v o ,
(c) The circumstances referred to in subsection (a) of

23 this section are—

2 4 LY E . 4

(1) the offense is committed within the special
2 ", . . . »
5 maritime and . territorial jurisdiction of the United
26

States; or within the special aircraft jurisdiction of the

8. f91—is

© oo -~ & Ou & W

5

3
1 United States-(as defined in section 101 of the Federal
2 Aviation Act of 1958);

“(9) the mail or a facility of interstate or foreign
commerce is used in the commission of the offense; or
“(3) the counterfeit label is affixed to or encloses,
or is designed to be affixed to or enclose, a copyrighted
audiovisual work or motion picture, or a phonorecord
of a copyrighted sound recording.”.
Spe. 8. Title 18, United States Code, is amended by

10 insertihg after section 2318 the following new section:

11 “§2319. Criminal infringement of a copyright

12 “(a) Whoever violates section 506(a) (relating to crimi-

13 nal offenses) of title 17 shall be punished as provided in sub-

14 section (b) of this section.

15  “(b) Any person who commits an offense under subsec-

16 tion (a) of this section—

17 - %(1) shall be fined not more than $250,000 or im-
18 - prisoned for not more than five years, or both, if the
19 offense— |
20 .. - *YA) involves the ,repfodu.ction or distribu-
21 ~ tion; during. any \one-hun_dr,ed—and—eighty-déy

22 + .+ period, of at least one thousand phonorecords or

. 93. < - copies infringing the copyright in one or more
24 sound recordings; «

83-020 0 - 81 - 2
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““(B) involves the reproduction or distribu-
tion, during any one-hundred-and-eighty-day
period, of at least sixty-five copies infringing the
copyright ‘in one or more motion pictures or
audiovisual works; or

“(C) involves a sound recording, motion pic-
ture, or audiovisual work, and is a second or sub-
sequent offense under this section;

““(2) shall be fined not more than $250,000 or im-
prisoned for not more than two - years, or both, if the
offense—

*(A) involves the reproduction or distribu-
tion, during any one-hundred-and-eighty-day
period, of more than one hundred but less than
one thousand phonorecords or .copies infringing
the copyright in one or more sound recordings; or

“(B) -involves the reprodnction or distribu-
tion, ‘during any - one-hundred-and-eighty-day
period, of more than seven but less than sixty-five

‘ copiés infringing the copyright in one or more
motion pictures or audiovisual works; and

“%(8) shall be fined not more than $25,000 or im-
pris;;i\le‘d for not more than one year, or both, in any
other case.

“(c) As used 1n this section—

e e e e e e i Voot n i, o i,

AR e

® ® N\ e ;s W N e

(ST e
= O

12

13
En
15
16
17

5
“(1) the terms ‘sound recording’, ‘motion picture’,
‘audiovisual work", ‘phonorecofd’, and ‘copies’ have,
_respectively, the meanings set forth in section 101 (re-
‘lating-to definitions) of title 17;, and
“(2) the terms ‘reproduce’ and ‘distribute’ have,
~ respectively, the meanings set forth in section 106 of
title 17.”. | |
SEC. 4. The table of sections for chapter 113 of title 18
of the United States Code is amended by st‘rikihg out the
item relating to section 2318 and inserting in lieu thereof the
following:

“2318 Traffickmg in counterfext labels for phonorecords and copies of motion-pic-
tures and audiovisual works. @

42819, Cnmmal infringement of a copyright.”.

- SEC. 5. Section 506(a) of title 17, Umted States Code,

18 amended to read as follows:

“(a) CRIMINAL INFRINGEMENT.—Any person who in-
frin"ges a ‘copyright willfully and for purposes of commercial
advantage or pnvate financial gam shall be pumshed as pro-

v1ded n sectlon 2319 of tltle 18.”

;;;;;
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Senator MatHias. We will now ask the Justice Department’s
representative, Ms. Szybala, to come to the desk.

STATEMENT OF- RENEE L. SZYBALA, SPECIAL ASSISTANT TO
THE ASSOCIATE ATTORNEY GENERAL, DEPARTMENT OF JUS-
TICE - ‘ ‘

Ms. SzyBaLA. Thank you.

I am very pleased to be here today, Mr. Chairman, to give your
subcommittee the views of the Department of Justice on S. 691.
This bill, as you have explained, would strengthen the laws against
criminal copyright infringement and counterfeit label trafficking
by primarily increasing the penalties for violations.

Piracy and counterfeiting of copyrighted works has now become
a major white collar crime. There are huge profits to be made in
this industry and the current very lenient penalties have done very
little to deter violators. ' '

It has been estimated that in 1980 worldwide sales in pirated
sound recordings exceeded $1 billion. For these reasons, the De-
partment of Justice supports the enactment of this legislation.

As you noted, the Department had taken a previous position a
few years ago. Experience has shown, however, that the misde-
meanor penalties now available have done very little to either stem
the tide of this type of offense, or to encourage prosecutors to
prosecute for it. ’

We believe that the enhanced penalties that this bill would
provide will bring the sanctions for the crime more in line with the
seriousness of it. With vigorous enforcement, the substantially in-
creased penalties should act as a deterrent to major violators.

Under the bill, felony penalties could be imposed for all counter-
feit label offenses, for serious offenses involving sound recordings,
motion pictures and audio-visual works, and for all subsequent
offenses involving those works. The seriousness of the piracy under
the bill is gaged by the number of infringing copies and the time-
span within which they are produced or distributed.

The Department of Justice supports this penalty scheme. We
- believe that it recognizes correctly that counterfeiting, which de-

frauds the consuming public, is a far more serious crime than
simptle piracy, and that substantial violators deserve harsher treat-
ment. . . , .

We do have some revisions to suggest, and these are addressed in
detail in my written statement. The most serious of these sugges-
tions concerns the proposed definition of “trafficking” in the traf-
ficking in counterfeit label section of the bill.

This definition appears to be narrower than that under current
law, and we suggest that it be revised in order to continue to cover
those who offer counterfeits for sale and those who transport them.
In addition, we note that the bill as drafted omits the forfeiture
provisions currently in 18 U.S.C. 2318(b) and (c), and we suggest
that the bill be revised in order to preserve those provisions.

_With the revisions noted, the Department of Justice supports the
bill. We believe it will provide a more effective tool to combat the
growing problems of piracy and counterfeiting.

Thank you, and I will be pleased to answer any questions.

TP T

9

QUESTIONS AND ANSWERS—RENEE L. SZYBALA

Senator MarH1as. You say the Department of Justice has altered
its view. One of the problems, however, as I see. it, one of the
practical problems, is that regardless of what the level of the
penalty is, enforcement is going to involve the apprehension of the
pirate, the detection of his work.

Is there any way that the Department has under consideration

which would make it possible for a viewer to identify what is in
fact an authorized copyrighted version of a tape or film, and what
is a pirated version? - . : | :
. Ms..SzyBaLA. There is no proposal like that under consideration
at the Department of Justice. What wé would hope is that the
limited resources available for prosecution would be directed to
major violators as the result of FBI investigations. ,

We depend largely on the industry to use the technolo%y that

‘exists to make counterfeiting more difficult, first of all, and more

easily detectable, secondly.

Senator MatHias. Of course, with the remarkable and really
miraculous developments in the communications industry it may
be possible to put some kind of a “hallmark” on or intc a product.

This committee in its other activities has of course considered
the problem of terrorist criminal acts, and one of the means of
tracing weapons would be to put some sort of tag into ammunition.
That has not been a particularly popular idea, but it is the kind of -

‘thing that in a highly technological period might be applied.

Ms. Szyeava. I have no personal knowledge of where the technol-
ogy is. My understanding is that the ways do exist or are being
developed to do both the things I described, that is to make the
counterfeiting or reproduction, unauthorized reproduction more dif-
ficult or impossible; and two, to make it more easily apparent that
a particular copy is unauthorized, that is to mark in some way the
authorized copies.

. Senator MaTHiIAS: But yo are assuring the committee that if the

bill is passed, there will ve a more vigorous presecution effort.

Ms. SzyBaLa. There will be a more vigorous effort directed at
major violators. There has been, in more recent years, a tremen-
dous growth of organized crime infiltration into this particular
area of criminal enterprise. I would hope that that is where most
of our enforcement efforts would be directed. : , ,

Another problem is the courts. That is, we cannot guarantee that
even given the increased penalties, the courts will sentence people
to increased penalties. Hopefully, we can help educate the courts
by bringing to their attention the most serious violators, the people
who clearly deserve the increased penalties. )

Senator MATHIAS. The bill alters the criterion for establishing
the offense from fraudulent intent to an act committed knowingly.

Will the Department find this a more difficult standard to estab-
lish?

Ms. SzyBara. I do not think so. It is my understanding that the
current law requires both fraudulent intent and knowing, that is,
both those words appear. What we have largely done with this bill
is dropped the fraudulent intent requirement. All we would need to
prove now is that they knew they were counterfeits, that they were
transported.
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That should be a somewhat easier stand.
ard to meet th
under current law, but it really will get the guilty v1olatoxz'asn 'It‘}ﬁif:
is, one cannot claim easily that he knew he was transportin
cogengert%ltsl\lﬂt had nontentmn to defraud. ¢
ator THIAS ow, you also have
amlﬁrsldrbnent of thI% forfeiture growsmns > recommended some
SzvBALA. It is not an amendment. The bill as -
gi::c'ltellg (sigplpéa;;ts tthe ctlérzent section—I think it is sectl:lt.?gfle %3cl081Ii
it o
smv%s}.lthat ng 5o 231ém 0 preserve the current (b) and (c) prov1-
at we suggest is that those
provisions be renu
retr:Iahmed in the bill. Those are our major criminal forfrell}t)gf'gdto%?g
forfeletltﬁ' eareﬂ(;ilzger forfeiture provisions in title 17. To retain the
allsh1s ire 1;; jons in title 18 will give the prosecutor in one place
enater MATH1AS. As the bill
amend it to restore those promloﬁsgow drafted we would have to
Ms. SzyBALA. Yes.

ORGANIZED CRIME

Senator MaTHias. In 1980, the Atto
rney General mad
g;l Wh1te-cé)rllll;alx;e gl}l;ioghl;ch stated that there is ewd%x?cg eg}(l)g
2 ﬁarnolzedf counterf(‘(ialt productsg increasmgly mvolved a8 a-major sup-
ow, you said earlier that the prosecution would
%()3;122 1:}rl;;‘t;lallll(?;{:mcenter on_the major violators, the. mglloorbapbli};teast
Does organized cr1me, or does that mclude other crimi-
Ms. SzyBaraA, It includes or
ganlzed crime, 1 thmk Wh
2?13;11 ucl);gaglﬁgg Iclz;;nethIt presume they mean those, prg?esl?s?gg}:i
i e prises that are wide-reaching, that is, do many
When I speak of major vmlators |
all those who make h
profits and run off large numb £ top "That may
beszrgaglolzeg{irlme Loz gng et resrs of tapes and records. That may
nator THIAS. Thank you very much for b
appreciate having the benefit of or being here We
Ms. Szyeava. Thank you. of your advice.

[The prepared statement of Renee Szybala follows: ]
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PREPARED STATEMENT OF RENEE L. SZYBALA,fSPECIAL-ASSISTANT
TO THE ASSOCIATE ATTORNEY GENERAL

Mr. Chairman and members of the subcommittee, I amd .
pleased to be here today to. give the views of the Department
of Justice on S. 691, the Piracy and Gounterfeiting-Amend—
ments Act of 1981.*/ A

This bill would amend titles 17 and 18 of the United
States Code with'respect to criminal copyright infringement
and trafficking in counterfeit labels. Its primary effect
would be to strengthen the laws against record tape and
film piracy and 1abel counterfeiting by increasing the
penalties for violations.

Piracy and counterfeiting of copyrighted material
the theft of intellectual property, is now a major white-
collar crime. The dramatic growth of this problem has :
been encouraged by the huge profits “to be made; while the
relatively'lenient penalties provided for by current -law
have done 1ittle to stem the tide. The.Department, there-
fore, in principle favors the. enactment of this legislation°
We believe that the enhanced penalties S. 6917 would

impose would help bring the criminal. sanctions for copyright
infringement more in 1ine with the seriousness of the :
problem. 'Coupled with vigorous prosecution, the increased
max imum sentences and fines should act as a deterrent to
major violators. We do, however; have some technical jﬁ

suggeStions to make with respect to individual provislons.

®/ S, 691 is identical to H.R. 3530, except that the
section sequence differs, and S 691, as discussed infra,
fails to preserve the forfeiture provisions of current

18 U.S.C. 2318(b) and (c).

»
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b1ll that would amend title 17 4
2 up to two years and/or $25 000 if less than 1,000 but

Section 5 of the bil1l amends th
e criminal enalti
p es for more than 100 copiles are made or distributed in that period

willfully inf 7
¥y infringing a copyright for purposes of commercial (2319(p)(2)(A)); and by up to one year and/or $25,000, if
b] : . . Lo 3 .

advantage or private financial gain (17 U.S.C. 506(a)) 5 N
3 less than 100 coples are involved or more than 180 days

The substantive offense remai
ns. unchanged. The nu : ~
rrent elapse (2319(b)(3)) A subsequent. offense involving a

penalty for
y criminal infringement of copyright 1n works s ound recording 1s punishable by up tO five years and/or

other than sound reco d |
rdings or motion pictures is a maximum $250, 000 regardless of the time frame or number of copies

{7 y : C *
erm of one ear and/or a fine of $10, 000 Where sound T v ]v d (2319(b)(l)( ))
s in olve

recordings or motion pictures a
re involved, the penalty The penalties PPOPosed for 1nfr1ngem°nt of copyright

for a first .offense. is up to one year and/or a fine of - f;
B in motlion pictures or audiovisual works are_similar, but

$25,000, increased t
© up to two years and/or $50 000 for require fewer infringins COPieS The penalty Of WP to

subsequent offenseS. ;
p five years and/or $250 000 may be imposed where 65 or more

those fixed in 18 U, S C 2319
s & new section whi h
ch will (2319(b)(1)(B)), up to two years and/or $250 000, if less.

3 be added to title 18 b B
: .
- y section 3 of this b11l, Under this than 65 but more.than 7 coples are made or distributed

new section the penalties wi
, Will be dependent not only upon ‘within that pePiOd (2319(b)(2)(B))’ up to one year: and/or

the type of
¥p copyrighted work infringed and whether the $25, 000 1f 1ess than 7 COPieS ‘are: 1nvolved or mors, than:

v § offense is a first or subse |
e quent violation, but also upon 180" days elapse (2319(b)(3)), and up t° five years and/or
umber of infringing COpies and the time frame within | $ /
250,000, if it is a subsequent offense, regardless of

which they are made or distributed. Thus, an offense not B | R

involving a sound recording, motion picture or audiovisual 5 -~ — \Vt. T | ] | "7

*/ Section 2319(b)(1)(0), which provides enhanced
punishment’ for: subsequent offenses involving sound’ recordings

_—

work, will be punishable by imprisonment for up to one

ea a
year and/or a fine of $25 000 (2319(b)(3)), a first offense motion-pictubes or audioV isiial “works , requires - clarification.,
oLy ags oo It is not- clear ‘Whether the first offense must ‘have’ involved
1 recordings will be punishable by up to “ the Same fype of mork a8 the Rovion plopure: oo bOth Offenses .
i five ye must involvey for ‘example; -a’motion picture’=- or,” irdeed, : 3
; years and/or>$250,000, 1f 1,000 or more copies are o whethef~thé: first offense’had to - involve a sound: recordins, o
o : N motion plcture, or audiovisual work, at all. S
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time frame'orknumber'of coples ‘involved (2319(b)(1)(C).%*/
Section 2 of the bill would completely redraft 18
U.S.C. 2318, which concerns trafficking in counterfelt
phonorecord labels. At .present, section 2318(a) provides
that the transportation, pecelpt, sale or offer for sale
in interstate or foreign commerce, with fraudulent intent,
of articles bearing counterfeit labels, is punishable’by"
imprisonment for up to one year and/or a fine of $10,000,

for a first offense, and up to two years and/or $25 000,

for a subsequent offense.  The amended section 2318 increases

the penalty for all offenses; first or subsequent to a
maximum of Five years ‘and/or $250 000, *¥/

"In addition, the proposed section 2318 would eliminate
the requirement of fraudulent intent it will be sufficient

. that the offense ‘of’ "trafficking" is committed "knowingly mo

o

*/ %ee gootnote pPs 3
n addition, we note’ tha1 both und
5 er ¢
;ﬁitgﬁzspggpgiggosiit;lwheri sounq - recordings, ﬁzﬁigg e
works are not ‘Involved s
;ggegigioggitgot punished more severely than fir::biggggggs
offenses 1 lee might wish to consider whether subsequent )
ffe nvolving works other than sound recordings, t
pictures or audiovisual works should be punished metdon-
severely than. first offenses.t- i » more

%%/ The bill would not provide for
consid
i;z:lgrsquzgtity eriteria in the trafficking igrggéggeggeit
for cOunggrfg?tig;twigggsg :gu]dla%low D rabants, Topalty
gard to such crite .

B:}%ige tﬁgz ghis scheme correctLy recognizes tgig coz:te
for thg,consﬁm defrauds .not. only the recording industry T
Phen traditi epr as. well is a much more-gerious crime f(

onal piracy.. Where counterfeits are involved'

5

the consumer is led to inco ’
rrectly belleve .th R
purchaging a product of. the. legitimate sourceazdggtigied ~i'““

on the label.-
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We see no problem with dropping‘the’fraudulent intent require-
ment. It 1s difficultito imagine how_one'oould traffiC‘in'
articles knowing theylbear~counterfeit labels without
intending that some purchaser, immediate or remote, will be
misled and cheated in . his purchase.

The Department supports the enhanced penalties of _
poth the counterfelt label trafficking and criminal oopyright

sections. ~We also support, as explained more fully below,

"the incluslon of tﬁneAand~quantitylcriteria in the proposed

18 U.S.C. 2319.

As to the’ enhanced penalties, & word of explanation is
in order, since we took a_different position in commenting
on S. 22 in the 95th“Congress.f'In our'report on that bill
we recommended that’ a first offense should be only a misde-
meanor. 1t was believed: at that time that, if a misdemeanor
were not available, the plea negotiation process would be
impaired; it was also thought that some United States
Attorneys would'consider certain criminal copyright cases
to warrant nothing more than misdemeanor treatment.

Experience has shown, ‘however, that the meager penal-’f
ties under exiSting 1aw appear to have had little deterrent
effect in this area. The Wortd Inteéllectual’ Property

Organization, an intergovernmental group sponsored~by ‘the

United Nations, has ‘estimated- that worldwide sales in pirated

sound”reoordiHQS’totaled‘$1.1'billion 1n 1980. ‘In North,
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America alone, the figure is estimated at $560 million, ;;E ~7-
Yet the present criminal Sanction for a fipstg offense % ' the Judiclary
involving copyrightrinfringément of a sound recording or , ??, Act of 1979, as reported to the Senate by
motion picture is a misdemeanor ang carrles a fine of not 5? Committee in the 96th Congress..
R o ' o the volume of, illegal
more than $25,000. It 1is difficult\to avold a comparigon }f The graduation of penaltles by | 1y reproduced
between the minimal penalties risked, even for subsequent g} conduct, pﬁsed%upon thegnumbefioﬁlunits‘1%l?$a t:iauée the
Violations, by those who commit this type of offense, and s or dist?ibht?d?”seems to_?? angpprépriatikfaytheri is no
the inereasing substantial industry losses. as compared 2  severity of the offense. Under existini awi;é;_tggé’
to other thert and,forgery:statutes, benalties for:copynight‘ ; ?ﬁ differentiabion hetween & person: whoy & a”i hﬁed ;ofgfand
piracy and counterfeiting are among the most 1enient, ’; tilegally reproduces five coples of & coryrig 1assif1§;tion
while these schemes are among the most lucrative, ~ )  }» . one who reproduces five thousand.- Moreoyeﬁ, cd illegaliy
Additionally, we have leérnéd,that,,because‘of thedir o ?;‘ °f the seriousness of the offense by the volumeriod recognizes '
substantial‘caseloads,dUnited StatesrAttbrneys may be less . \ﬁ‘ PeproduCEd'prdiSt??butéd Qgrins‘é éixﬁﬁénth - 1ét6f‘: k :l
enthusiastic about.pvosecuting.misdemganor offenses than . §  that the 1érge_scale'offender 1s-a"maJ°P>}aw vi: pev;nts '
felonies. Mprepvef, the existence or benalties of up to . ‘:i deserving of severe penaltles.  Concomitantly ':ve;ai i
five years affords the prosecutor‘gcgater,flexibility in ‘ ;; those who.may engage in trivial diétribution,oniss’as o ‘f
the plea negptiatipn brocess than do misdemeanor benalties.. .. £  occasions  from belng subject to the sam? penalt eti s on,i 51
Rule 11(e)(1) ang (2) of the Federal Rujes of Criminalb iﬁ Wwho make, obtain and distribute voluminous quant§ '&v xgi
Procedure, which,permits,plea agreements between the govern~ ;' one occasion or within a short time-span.:.. - ?ia(b)(e) N f
ment and the defendant as . to a specific sentence, Subject . S ;f The definition of "traffic" in proposed 23 e#t,;aw‘ | ;
to court approval, brovides %n,ODPOPtunity<tO‘minimize‘v;; : howeﬁer,Aappeans.bo,be narrower»thanithat'unger ci;;m:'a.n,d l »" ? f
expdgure tglincarcepation.in‘apppopriate cases. It was - ; which reaches no@ only those who sgll;in interst: : f;Pr ‘ :  §
for t¢hese reasons.that the Department. was able to support f foreign commerce, but also:those who ship and- offe ;
theuclasgiﬁicatipn 6ﬂuqhis foenseias‘a~class,D (5 ' ‘ %

: ' vised. ommend -
ar) ? sale. We think this cutback 1s 1ll-advised and rec
TVEREL o - 1ink th

) ‘ : 5 who
’ ' j ' ‘ e continue to:.cover those w
felony by section 1746 of S. 1722, the Criminal Code Reform L ‘ that the bill be revised to con

ng addition
knowingly transport infringing matter. We would, in .

' s Since
recommend that the manufacturer be covered as well,

/
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he-plays~go-essential,rble;in;the~crhnin
We,

| al enterprise.
therefore,‘offer as,avsubstitute\for

' broposed 2318(b).(2}
the following: - 318(b)(2)

"+ The . term traffic
means to
transfer op otherwige dispose of?agﬁ’aggggzgorgé
B EE :

control of with intent tgssgf,value o’ L9 obtain

transport, transfer

-Fop. '
like reason, l.e., to continue ¢o Ctover those who

. h .
ffer for sale 1in Interstate commerce, we suggest that
‘ t that

Proposed section 2318(¢) (2) pe amended‘by-including the
A . e

:underscored words so. that it wily read:

commerce is used or inte
commission of:the_Bffensg?éd -

p i

coverage thos '
ove ag hqse who.knowinglyupurchase or acquire'counterfeit

material for personal wie L« |
rial for personal use, without any motive of fiﬂancial
i1le not cqndoning such conduct, we do not. object. .-
£0.the' ¢ " ¢ . d i 4 does
4,,:‘e degis%qg Qf the draftsmen: of this bi11 that 4t go
: - of t 1t does

gain,

merlt federal prosecution and punishment We als ‘t
H | : .. .80 note
with. | ome 4ne
" approval that‘tpe bill_providesufor:some increase 1n
f,;JR?1591°?%9431 base ofnthehex1stin37§tatute"“It adds

e United States ang the use of the mail to the int
| € mail to f nter-
state aqq;fog?ign_pommehce”basé'cf-cu' .

rrent law (18 U,s.c,

R <l .
. S
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As currently drafted, S. 691:fails to preserve the for-ﬁ
felture provisions of subsections (b) and (c) of 18-U;S;G,‘.
2318. We recommend that this omission be correctedﬁbyf‘tﬂ
adding ﬁo thé bil%fafsection redesignating gubSectigns (b)
and (e) of'Segtién 2318 as (d) énd (es énd thué;rétaininé

: ,With the revisions noted above, the Department believes

that this legislation would provide a more effective tool:
: R . . i

. for combatting the~growing problem of piracy, counterfeiting

and other crﬂninai copyright violations: and supports- its .

enactment. ‘ R ' )
- I would be habpy_td respohd’tbxan$:Quéé£16nsv&oﬂvmé&
have. - i.‘ . SRS
Senator MATHIAS. Our next witness is' Mr. -Ja‘gnes l_30u'ras, the
vice president and deputy general attorney of Motion Picture Asso-
ciation of America. . U T T e e
Mr. Bouras? T R TS LRI
STATEMENT OF JAMES BOURAS; VICE PRESIDENT AND
DEPUTY GENERAL ATTORNEY, MOTION PICTURE ASSOCI-
ATION OF AMERICA, INC. T e
' Mr. Bouras. Thank you, Mr. Chairman. -~ =~ = ..o
I am .in charge of running the Motion Picture Association of
America’s worldwide program to combat the pirating and counter-
feiting of films and video tapes. I am making this brief statement

" today on behalf of both MPAA and the Recording Industry ‘;Associ-

ation of America, or RIAA. -
MPAA and RIAA strongly support S. 691. . .

Senator MATHIAs. What is your relationship with RIAA?

Mr. Bouras. We are completely separate organizations. They are
a trade association for producers and distributors of scund record-
ings, or records, whereas we are a trade association for producers
and distributors of motion pictures. - R
- Senator MaTH1AS: But you are authorized to speak for them this

Mr. Bouras. I am. |

Senator MaTHias. All right. L . |

' Mr. Bouras. We support this bill, which would essentially do the
foilowing: , - B L .

One, make the counterfeiting and large-scale pirating of motion
pictures and sound recordings felonies for the first offenses.

Two, move the penalties for criminal copyright infringement to
the Criminal Code, which U.S. attorneys regard as their charter.

o
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Three, increase the criminal penalties for counterfeiting and for

most cas i .
With the ?:Sr i%f; eI;l.racy In order to make the penalties commensurate

The purpose of these oral . -
reasons why wa support tlfis bﬁ?narks 1s to highlight some of the

It is an inescapable fact that the pirating and counterfeiting of

and sound recordi i indivi
;V;é?gi,ofgg'ors, and o but also i the sruals—such as
v ar . . . .
G e
ls)cl)gl?'o?r; :ggﬁz;f:é%l :.Iild I;vlvet}v;viguld bgoflalgg}?.tgorgl:kzl:fhfrilggﬁf::
have here “The Mup.pet' Movie.” giztzcou;;risc:s leégiItilIgla%:gtcggg’ Ovl";g

copy was returned to the manufacturer fo
fa}rl:turer lost twice, once when he lost tll;ea il;;aifi‘:?;lld.sg:a tl;g&n once
wSen ht% hell\,(}Ato refund the money. ’ onee
enator THIAS. He could not, detect it as afr
uld not, de aud ?
Mr. Bouras. We can detect 1t as a fraudulent copy. Ulrlliﬁu?eﬁ:};

ly, thg consumers who acquire this material often cannot. You can

Unfortunately, a consumer going i -
having a legitimat -B01ng 1nto a store to acquire a copy, not
tGISI the diffegl"lénce. ® ¢opy for comparative p urposes, really cannot
enator MaTHias. T . o, ”
erl\%rinlg is the ori.g‘inal.assum'e the one Wlth the box with the sharp-
I. BOURAS. Yes, sir. The one which is sort
e of mudd i
icg(lﬁg:taéﬁe I;ither muddy and dark, is the counterfeit c%pgrhzfulis ,;;1 <Ie
sound, alm ere is almost no picture on the cassette. There i
Senator ng’:‘l&f;ctf T h ' - )
: - 1 regret that the committee j ‘
equipped to mak : S - o e is not adequately
ciate the copies. ® an immediate investigation of this, but we appre-

Mr. Bouras. In additi i e
which affect both the F%ggérﬁllrzgi %Iigtgog}n ferfoiting are crimes

e

e A
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I might interject here our own experience with one particular
pirate in the State of Florida who was dealing in pirated video
tapes of current motion pictures; he was also selling machineguns
for export purposes. He was eventually prosecuted and convicted
for violations of the Neutrality Act. :

The potential profiis from pirating and counterfeiting are sub-
stantial, to put it mildly. For example, a sound recording piracy
operation uncovered in Pennsyvlvania was found to be turning out
§5Hm'illion counterfeit records a year. Those are record units, not

ollars.

For a further example, a pirate who was apprehended shipping
illicitly duplicated films out of the country signed customs docu-
ments in which he underdeclared their value at $600,000. I want to
emphasize that he underdeclared their value.

Pirates and counterfeiters who operate on this scale—and these
are only two examples of many-—cannot be deterred or adequately
punished under current law. : '

In supporting S. 691, MPAA "and RIAA are not suggesting that
everyone who violates its provisions should necessarily be subjected
to its maximum penalties. Prosecutors would still have discretion
in bringing charges, as would judges in meting out sentences.

" However, MPAA and RIAA believe that cases of piracy and
counterfeiting should be carefully evaluated for prosecutive merit
and not dismissed out of hand, as is all too frequently the case
under current law, on the ground that “It’s only a misdemeanor.”

Figures compiled by MPAA’s Film Security Office, for example,
show that since 1975 there have been a total of 166 criminal
convictions for motion picture and. video tape piracy in the United
States, of which only 26 resulted in jail sentences. During this
same period, prosecution has been declined in more than 530 cases.

A few additional considerations merit some emphasis. Both the
.motion picture and sound recording industries fully recognize their

-own obligations in this area, -and are doing everything they can to

help themselves. For example, many cases are never referred to
law enforcement at all and are instead pursued civilly. But civil
remedies and sanctions have proved completely ineffective in deal-
-ing with large-scale pirates and counterfeiters. . .

- Second, piracy and counterfeiting represent the theft of intellec-
tual property, but the current penalties therefor are way out of
line with the penalties which existing Federal law provides -for
thefts of patents, tangible property, and analogous crimes. -
. On pages 30 and 81 of our joint statement we list many exam-
ples. I will mention one here. The counterfeiting of ‘a patent cur-
rently carries a maximum possible penalty of 10 years in prison.
The penalties which S. 691 provides are thus not a radical depar-
ture from the norm for crimes of this type. R ETRAE £ U
‘* Third, and perhaps most significantly, S.:691 would -sérve ‘to
-6liminate the current climate in which prosecution of ‘pirites and
counterfeiters is all too often' automatically declined on the ground
that, “It’s only a misdemeanoyr.” _ -+ 7 o oot o

Instead of discouraging prosecutors, or. encouraging judges to
mete out sentences which are not even. remotely commensurate
with the gravity of the offenses, S. 691 would at least “induce

83-020 0. ~ 81 - 4
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prosecutors and judges to eval
tlollrl1 of, arlld sentenciglg in,:rsuch}lgat:egl ore thoughtfully the prosecu-
conclusion, the respective experiences of MPAA and
ghow &ti}rllat piracy and counterfeiting of motion pictures :nnd S)IlﬁlAd
ecordings is growing by leaps and bounds, and that the penalties

lucx':tg}\]rfh crimes. s n

_ hings stand now, our experience has been that the

Eﬁg;lgﬁii osglé\égrmpret to deter prosecutors from proase;cgtein%risheg

off%ises. 5 plrg es and coupterfelters from engaging in those
e therefore sincerel pe this | mmitte ;

favorably on 5 691 T}S aikh;r)gz. that this subcommlttge will report

INTELLECTUAL PROPERTY

~ Senator MaTHIAS. Thank Mr. Bou : ' :
. you, Mr. Bouras. :
I have for a number of years been in i :
S number interested in ions
Eha s mok Sl eeetaoner Y yhpiglechal proporty i - Concap
gegera% ﬂublic. ‘ od, I think, by lawyers as well as by the
0, it has been a very interesting subjec P
, YeLY 1ntere; ject of stud d i

e o i o, o, mOomerts L e o i

. il : lroug e revision -
A %ls}%ﬁaws several years ago, and through a number o(;‘fkt:hsa latioe

cIt ¢ ar.ltoilave to:«ih:};i uplc;n that subject. o gilatve

. 1S not unusual that the law is not up to date with oraerace 3

?gg@iyz» progress in technology. But I think on t}iisyvgglrtr‘i)crzgﬁgsguﬁ
way ahead of the lav. TenC 8y $0d its application by society is
e oo W 1hat the law really does not have th
capacity, as it is presently constituted, to - 't in soye the
erty that is represerny. onstituted, to protect intellectual prop-
a tape or a record. - Y \7228es on a film or sounds that are on

So, we are going to need the advice of the industry in trying to

bring the law up to date. T would Y

e AW : . suspect th is bill i ins
fhe Penalties is merely a first step in cfealing %gizglghgmrﬁmasm%
eav%t;as I would tV;el‘;V it, it is only a first step problem—a
Ve are going to have to somehow or other gain : T ]

Tl Sopwoach W o o oxte, o fashion & mors sophisiated
in (Slus‘ try. + We can o“ y get that knowledge from you, from the
0, -I'would hope that your visit today will | '

\ cozﬁ;nuﬁnoi commﬁn}icationyonthis ,;nggiiy_ W,hl be only p art of a
ot DOURAS. Definitely. Both industries would be mare: +h
glll ling-to proyide to this committee any 'informationbg lﬁgre .lthan

gsef heil;\ge lll\lllihls entire area. - - . . - or knowledge
oenator MATHIAS. Let me confess the depth of our fomrme..
“;lllllfh is that p;'.obably we do not even knowpénogéhogg ;sglf:mi;atgfl?’
Fate o s trom S i g e mbod. S5 vou' oy
Now thoors trom scratch with us and I invite vou te dg -

Now, there has been mention this morning of thg%;‘ctt%h‘;‘; :‘})1;2
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which involve organized crime. There are clearly cases which in-
volve small-time operators. There are large cases and there are
small cases. S el T e
- The thrust of this bill is toward the large-scale pirates and
counterfeiters. But there are as many types of cases as there are
Senator MATHIAS. You mean there are really scavengers within
the industry who will feed upon each other? . SRR
Mr. Bouras. That is quite clear. There are pirates who pirate
from each other. I must be candid. I mertioned our Film Security
Office. One of its functions is to do everything we can to tighten
security within the film industry itself. We have found cases where
employees at shipping depots, storage companies, or motion picture
theaters have made prints available illicitly for duplication pur-
poses. : ‘ o ' . A
So, we are trying to do everything we can to tighten this up, but
that is one of the sources for pirated material. - L
Senator MATHIAS. As I understand it, Interpol addressed itself to
this question in 1977.. o o L
Mr. Bouras. That is correct. -
Senator MaTtHiAs. Has their effort borne any fruit? =
Mr. Bouras. Well, Interpol is primarily a coordinative body, it
does not engage.in investigations itself. But the United States is a
member as, I believe, are roughly 120 or 130 other countries. It
provides a forum through- which various national police organiza-
tiors can coordinate their efforts. -~ =~ -~~~
- Tt did adopt this resolution. It has no power to follow through
and insist that its member states pursue the recommendations of
the resolution. Interpol has in several cases been extremely helpful
to the motion picture industry and I believe the sound recording
industry as well, where pirate operations were based ‘in several
countries and some sort of coordinated effort was needed to attack
all branches of the operation simultaneously. SRR TR
We had a case in Europe about-1Y% years ago involving pirates
located simultaneously in the Netherlands and in England, and
coordinated police efforts against both aspects of that operation
were arranged through Interpol. R e
So, in that sense Interpol has followed up on it. But Interpol
itself cannot compel its member states to adopt-its recommenda-

tions. ,
SEVERITY OF PENALTIES QUESTIONED

Senator MaTaiAs. You have testified that you think .that the
fines proposed in this bill would be a deterrent. As a layman, let
me challenge you on that because for those of us in the public the
movie industry, the television industry, the recording industry
seem to deal in macro figures; box office. receipts are millions.
Movie stars make millions. Rock recording artists all end up as
multi-millionaires. You deal in big, big figures, very big from the
perspective of the average citizen. = = = LTI L e

Now, certainly to me the prospect of being fined $250,000 would
be a very serious thing, but in an industry which deals in ‘such
huge sums, will*$250,006 as a potential fine really scare anybody?
~ Mr. Bouras. It is' a potential deterrent when ‘coupled with a
possible prison sentence of up to 5 years. Moreover, in those cases
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one of the substantial virtues of this particular bill is that it grades
the penalties to the severity of the offense. L

I would think if you were to uncover a pirate who was making
millions and millions of dollars per year and he were: indicted
under this bill that, depending on how the indictment is structured
and how many counts there are—that is, how many times he

repeats the offense—he could be fined substantially in excess of

$250,000. : :

In addition, he faces a possible jail sentence, as well as a subse-
quent civil lawsuit from the industry involved.

‘But whatever problems there may be with this, there is no
question but that the provisions of this bill would be substantially
more effective than current law. These people mrske so much
money that they simply laugh at a misdemeanor penalty.

Senator MaTHiAs. Now, you referred to the case where the manu-
facturer, or the producer, of “The Muppet Movie” was forced to
give back a refund for the pirated version. - -

Mr. Bouras. Yes. e ' ’ S

Senator MaATHiAS. Is it the general custom of the trade to refund
these films or tapes? .

Mr. Bouras. I can only speak for the film and video trade. I have
with me Joel Schoenfeld of the Recording Industry Association;
perhaps he could come up and address the question from their
point of view. . = S , o

No, it would not be. But as a practical matter, if a distributor or
customer returns a cassette and it goes to a clerk or somebody to
examine it and they simply look at the picture and say, “This is a
terrible copy and we must refund the money.” Then it goes to
somebody else and they say, “Wait a minute, we refunded the
money mistakenly on the assumption that this was a legitimate
copy.and it is really a counterfeit, we should not have done so.”
But in fact, they have already done it. = - C ,

Senator MarHiAs. They have a fat chance of getting it back

Mr. Bouras. Absolutely. - L . :

Senator MaTHIAS. My real interest in this is whether there is
any perceived legal obligation which arises, because that, of course,

just doubles the trouble. ~ - - SR , _

Mr. Bouras. I think it is less a perceived legal obligation than it
ﬁl atpreservation of a'‘company’s. goodwill when a customer acquires

at.
~ Now, that particular cassette is issued by a company cailed Mag-
netic Video Corp., which is a subsidiary of 20th Century-Fox. If a
customer comes in with an ostensibly or reasonably gopd-looking
copy and complains rather bitterly about the quality of the tape, I
think Magnetic Video Corp. as a matter of sound business practice

rather than legal obligation would say, “OK, you bought-a counter-
feit. We will refund the moneythis time, but watch out the next
time. Make sure you are buying legitimate goods.” D

" So, I think it would be viewed in that light rather 'th,an the
question as to whether or not there is a legal obligation. '
Senator MATHIAS. The Justice Department has suggested certain

a:geﬁ;dmepfs to this bill. What is your reaction to that suggestion?

e e i
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. {avi i i I would
_ Having heard Ms. Szybala this morning,
a, IV(I;; v?i%gRl'fesr co?nmegnts and suggested amendmgnts and changes
in the bill. I think they are all to the good.
Senator MaTHIAS. Fine.
Thank you verg al;ll;ch, Mr. Bouras. » ‘
.T ou. : .
Iglel;igzgf Iﬁimms. Iywill direct that the record on this rfpatter:
main open for 2 weeks for any additional staternents or In (_)r];n?
gaon that may come to the committee on the subject, if you wish to
i thing further in this time. . | -
Su%'glitl?:\}rghk:?gught these exhi‘}‘)rits. Wﬁtcanfagigih}ég Sniielc%%t ffl;.()lli
‘ turn them to you. We might re
f:}olfnnrlnilzgerﬁagracted and they then can be returned to you.

° F. ° . . .
lggia%gf II{ViAiTH:ES. If there is nothing further, the committee will

St?n[ Wdhzgi?;g:sdét 10:40 a.m. the subcommittee adjourned, to recon-

:ect to the call of the Chair.] .
Ven[grzlplg‘l‘eefi statement of James Bouras follows:]
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PREPARED . STATEMENT OF THE. MOTION PICTURE ASSOCTATION

27

-— Counterfeit £ilms, retords and tapés are’

i BT
I T

‘OF AMERICA, INC., AND THE RECORDING IND
: g 4 ] USTRY . e e P
' : L virtually indistinguishable from the legitimate products,

..ASSOCIATION, OF AMERICA, INC. ‘ . | : : : s
‘ o AT o : deceiving consumers into buying' léw-quality imitations ' ’
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| Thls statement is submitted by the Motion Picture
Association of America, Inc. (“MPAA") aﬁd the Recordicg’
Industry Association. of America, Inc. ("RIAA") in support

of S. 691, a bill 1ntroduced by Senator Thurmond to

strengthen the- laws agalnst record,. tape and fllm plracy

MPAA
represents eleven of the largest producer-drstrlbutors

of motion pictures and. televisxon pPrograms in the United

States. RIAA is a trade assoc1atlon of 49 recordlng

companlee which create and market more than 90% of the

records and tapes sold in the United States, and its

division, RIAA/Video, consists of 25 companies ehéaged
in the emerging business of videocassettes and video-

dlSkS.L/‘r
‘SUMMARY

. The counterfeiting and: plracy of motion

plctures, records and tapes is a hlghly sophisticated

busxness that has grown into a bllllOn dollar a year

1ndustry. Lured by the huge proflts whlch can be made
in a short perlod, organlzed crime has become increas-

lngly lnvolved in large-scale{“i nterfeltlng and piracy

‘schemes. °

3

1/ The membershlp lists of MpAA,

are appended_as Attachment A, RIAA and RIAA/Videov

1
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as well as robbing the creators of the authentic'works

of royalties and revenues.

-- Existing criminal penalties do not deter

counterfeiters and pirates. A first offense is only

a misdemeanor, a very small risk in light of the enormous

profits to be made.

-- The misdemeanor penalty is so mild a sanction

that it discourages prosecutors from pursuing cases.

And even when criminals are convicted, the misdemeanor

penalty leads judges to impose light sentences.

-_Q<s;_691*wouldrmake counterfeiting and piracy

a felony for a first offense and would codify these

crimes into Title 18 of the United States Code, which
federal prosecutors regard as their "charter." This”:

would help to deter criminals and catalyze prosecutﬁons,

-- The penalties in S. 691 are graded according

to the quantity of illegal films, records or tapes

involyed. Judges would have the discretion to impose

sentences commensurate with the crime. The $250,000
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b and 5-year penalties are maximum senten j v
% . ma ces for major 691 can the law deter the sophisticated and organized

3 offenders -~ criminals who, as discussed b ‘
b , elow . . ; e e
! o : ,‘oftenh criminals who now control a more than billion dollar

make millions from their crimes. Small-s '
' ST : aca;ekoffenders a year "industry" in the illegal reproduction' and

would remain subject to only a misdeme ‘ ‘ ‘ = : '
< e ; anor cha . , , . N \ :
' ; : harge. distribution of motion pictures, records and tapes.

T e i

INTRODUCTION o

'I. FILM AND RECORD PIRACY AND COUNTERFEITING
ARE MASSIVE PROBLEMS THAT DEMAND IMMEDIATE

ATTENTION.

T e U o o

MPAR and RIAA welcome this opportunity to support

S. 691 which, for the first time, would (1) codify the - F; A. The ﬁafureléf tﬁe~Problém o . X "
offense of film and record piracy as part of the féderal - : S e L _ : : .

criminal code;-(2) classify the counterfeiting and piracy' For a number Of years, ‘Ehe legltlmate motlon

; of motion Picturest,records,and tapes as felonies; and picture and recordlggylndusarles have baen victimized

(3) increase the penalties for those serious crimes a by various forms' of piracy ahd'couqterﬁeiginge»f”Piracy“
to & meaningful level, Specifically, é. 69i provides"“ » is the term used to describe the unauthorized duplication
for graduated penalties based on the size of the c0untar- of records and films on disks, tapes, cassettes, cartridges,

fE1tlng or piracy operation. The bill would increase videocassettes or videodisks; Audio piracy began its

i , the penalty for 1arge-Séale'dounterféiting‘and:piracy . aﬁ rapid growth in the late 1960s when pre-recorded tape 7 g

i i
P involving the manufacture or dlstrlbutlon of 1, 000 or- . f“ cartridges were lntroducedALntd autcmoblles and homes:v 5

video piracy began in the .1970s with the introduction

Wi o W5,

more phonorecords or 65 or more c0p1es of a motlon pic="

ture -- to a fine of up to $250, 000, lmprlsonment for of videocassette recorders. ~Thé pirates quickly dis=  %

[ R S
s @

up to’ flve years, or both.'” o coal R S |4 covered that they could reap huge,‘Untaxéd profits by

i “ % ccpying and selling hit records and tapes on a massive L

' The motion picture ‘and recordi : ' » .o
ing 1ndustr1es ; scale. The plrates are able to do thls, of course, !

A

i ‘ |

<]

explosive gr t i ‘ P
g growth o counterfeltlng and piracy, and - that = - ¥ ment ln the development of‘new talent and dlstrlbutlonab‘, , e

only through penaltles such &s th
ose provided in's. of the product which must be made by legltlmate producers,

[N

& : : . 83-020 0 - 8L =« 5
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but rather. concentrate on "hit" products for which a: including artist photos, color art, company - Labels,

sure market has already been established. corporate logos and trademarks -~ are also forgeries

Lo - . i o ! 1m11es of the authentic product.
The impact of piracy on legitimate industry or close facs

is enormous. As one Justice Department official It lS thus very dlfflcult to distinguish a

described it: ‘ﬁ S ' o o n k counterfelt fllm, record or tape from the authentic
; . i re R A e ' -l £il the counterfelt is played. Indeed, the
"The effects of piracy are debilitating; ' < product un
the pirate brings no creativity to : dlfflcult that
' on of counterfelts ls so
his entry into this art form; indeed }’ 1dent1f1catl

he feeds as a parasite on the creativity,
the productivity, and the enterprise
~of others. He is anticompetitive for,
to a substantial degree, he suppresses
the creativity and initiative of both . : » , .
artists and pgoducers as he feeds like ' % of 1eglt1mate products
- a vulture upon their creations.. He '
is really a thlef of major stature.“z/

unscrupulous or uncarlng dlstrlbutors and retallers

are often able to meld counterfelts lnto thelr stock

Counterfeiting is thus an even more  insidious -

o ; : : iters
- . -~ ime than conventional piracy, for counterfei
“Counterfeiting" goes awsubstantlal,step beyond ert -

i i3 wel. : : itd tists
i ¥ i i ; ieive the public as well as rob the legitimate ar
piracy. In a "conventional" pirated film or tape, the decelve P

i iginal : sroducers: Consumers are induced to believe ti
recorded performance is a copy of the original commercial [ and produc

: ; itimate motion
version, but the package and graphics used to market | = they are purchasing the product of the legitim

r + : +tur tu ] r b of r ] n Y the
the plr ated p Od are’ us ua'l I Y unre l at ed‘ ]' n’,, appe aran’ ce X P e s

n \'4 1ld
: » igi lt label. E en honest retallers who wou
to that of the original. - In the case of a counterfeit _counterfe

. ' b se refuse to dlstrlbute plrated products are
film, record or tape, however, the package and graphics —-. otherwi

often defrauded into selllng counterfelts. Counter-

felters thus steal not only the 1ntanglble prooerty

2/ Testlmony of John L. Murphy, Chlef, Government
Regulations Section, Criminal Division, U.S. .Department
of Justice, Hearing Before the Subcommittee on Courts,
Civil Liberties, and the Administration of the House
Judiciary Commlttee on H.R. 13364, 93d Cong., 2d Sess.

of the copyrlght owner, but also the bu51ness name and

good w111 of the motlon plcture studlo, recordlng com-

at 7 (1974). pany,’artlsts and ectors-

nx
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B. The Destructive Effects of Piracy

The victims of counterfeiters and pirates are

numerous:

W Y

1. The Public. The public is v1ct1mized by
counterfeiting and piracy in a number of ways. The
consumer who purchases a counterfeit film or record
at full price, belieVing it to be legitimate, is often
cheated by the poor quality of the forgery. Because
sophisticated equipment is needed to reproduce feature--
length films faithfully, counterfeits are often marred
by imperfections. In some versions, entire scenes have
been deleted or 'cropped, making them unintelligible,
Records and tapes reproduced on cheap‘or faulty equipment
with inferior materials likewise often fail to provide

the true fidelity of the legitimate products.

The consumer, taken in by the‘counterfeit
packaging, does not know he has purchased a cheap,ﬁ“
pirated verSion until he attempts to play 1t on his
stereoc or v1deo machine. Some of these dissatisfied
customers return the defective counterfeits to the
retailers or legitimate manufacturers for credit.
Counterfeiting thus often injures the legltimate many-

facturer twice == by the loss of the original sale and

S S AN T

g

by the replacement cost of products sold by the counter-

feiter .1/

The public is also injured“by piracy and
counterfeiting in another, longer-term,respect: By
their debilitating effect on the‘legitimate motion
picture and recording industries,‘counterfeiting and
piracy reduce the choice of films,irecords and tapes
available and limit the opportunities for new artists.
The public is thus injured as the legitimate motion
picture studios and recording companies are forced to
cut theirglosses‘byvcommitting to fewer releasee and

concentrating on. known artists- and material.

2. ’Recording Artists, Actors and‘Actresses.
Most of these talented performers‘haye only very'brief
careers because of changes in consumer tastes. ‘Counter-
feiters and pirates feed off these artists at the‘peak
of their careers when their screen tripmphs and recording

hits are selling well. Recording 'artists lose millions

in royalties:and fees from  the unchecked activities

3/ These . replacement costs are often substantial.
For example, in February 1980 one recording company
discovered that during a-short period of time 'gseveral
of its retailers had claimed credits on counterfeit
tapes and records -worth more than $400,000. The Wall

.Street Journal, February 1, 1980 at 12.

e T e gy, e
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of pirates and counterfeiters. On the other hand, counter=~
feiters and pirates leave the new or less popular artists
to be subsidized hy the legitimate.entertainment com-
panies. As sales of legitimate products are increasrngly
displaced by sales of counterfeit and piratical copies,
however, the legltlmate companles are lncreaSLngly less

3

able to support these marglnal artlsts.

3. Musicians. Both the ‘lead recording stars
and the multitude of background musicians are directly -
injured every time a counterfeit or piratical record
Oor tape is sold. The members of the American Federation
of Musicians receive supplemental income through a Special
Payment Trust Fund based on the number of records sold.
In 1980 the recordlng companles pald nearly ‘S19 mllllon

into that fund.

Each time a legitimate record or tape is sold,
the recording industry also:makes a payment to a Music
Performance Trust Fund which is used by the musicians
union to finance. free concerts by:their members at
Veterans' hospitals and in underprivileged,areas. In
1980 the recording comﬁanies»paid‘another $12 million
into this fund; ’Tﬁé cnrrent‘voluﬁe of'counterfeit aﬁa‘
plratlcal records and tapes deprlves these two musmcmans

funds of millions of dollars each year.

R Ak st g
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4, Directors, Writers, Composers and Publishers.

7/

These creative individuals also have a vested interest

in the success of their films, records and tapes. In-
deed, in the recording industry, the earnings of com-
posers and publishers are determined by the legitimate -
sales of records and tapes. Again, whenever a’'coudnter-
feit or piratical film or record displaces the sale

or rental of a legitimate product, these individuals

are robbed of the fruits of their labor.

5. Motion Picture Studios and Recording Companies.

Piracy and counterfeiting have an adverse”effect'on

the legitimate motion pictiure studios and recording
companies which must take the risk and provide the
investment in hew filmsﬁand recordings. A studio will
often invest.$20'millionbin the production of a single
motion picture, and another $10 million in its distribu-
tion and advertising, before itdretnrns one penny at

the box office. - Recordiné companies likewise invest

SZS0,000 and more to record and advertise a new album

before a single copy is sold.

Only a small percentage of fllms and records

make money, most never earn enough to cover baslc pro-~

duct, talent and promotlonal costs. "Inil979, 84% of

the record albums released failed to recover their costs.

I

-
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A‘motionspictu:e studio or record company is thus depen-
dent on its relatively few hits to cover "its costs;
develop new talent, subsidize losing projects, énd hope-
fully make a profit. Counterfeiters and pirates, by
contrast,-copY'only:the hits, depriving.motion picture
and recording companies of the revenues they need to.
survive in a very risky business. Counterfeiters and
pirates bear no risks, but substantially increase the

risks borne by legitimate producers.

.Piracy and pounte;feiting are growing so rapidly
that it is @ifficult to estimate with certainty the
economic impact on legitimate business. Jules E. Yarnell,
Special Counsel, Anti-Piracy for the RIAA, estimates
that more than $600 million a year is diverted from
legitiméte recipients in the recording~industry. The
impact on the motion picture industry may be as high. -
0ve£all, it is reasonable to estimate that pirates and .
counterfeiters siphon more than a ﬁillion dollars a

year from the . legitimate industries.ﬁ/

4/ 1In light of these statistics, it is no

tlon, t"? say that the financial straits of-:h:nA:t}e{:‘igg:;a—
recording 1nd95try are at least partially the result .

of therexp1051ye growth of counterfeiting and.oifacy;

A number of major recording, companies (ARBRC, Caﬁricorn
Casablanca, GRT, Infinity, London, and Private Stock)'“‘
have rgcently been merged or gone out of bv 'iness bec

of their severe financial problems. ‘ measse

LTI e
i
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In addition, . the export of American-made motion
pictures and television programs contributes approxi-.
mately $900 million annually to the U.S. balance of

payments. Many of the*piraticél films and Qideotapes

manufactured in the United States are today:being‘éhipped ‘

overseas, threatening the continued financial viability
of overseas markets for American motion pictures and
telévisioniprégrams -~ and also the positive impact

these ﬁgrk;£s>have on the U.S. balance of‘paymEnts.é/‘

6. Employees. This drain on the income of
the legitimate motion picture and recording companies
from counterfeiting and piraci has contributed £q'wide4
spread la&ioffs afte#éryﬁleVéi. No one should think
that piracy and counterfeiting harm only a few weélthyL

film and recording stars; those serious crimes directly

5/ See, e.g., United States v. David Barnes (U.S.
District Court, Southern District of New York, 78 Cr.

80 wWcC) (shipment.¢f pirated films to South Africa):
United States wv. Ralph E. Smith (U.S. District Court,
Southern District of Texas, Crim. No. H-79-82) (pirated
videotapes manufactured in the United States shipped
to Ghana, Egypt, Malta and.the United Arab Emirates); . .
United States v. Drebin, 557 F.2d 1316 (9th Cir. 1977),
modified, 572 F.2d 215. (9th «Cir. 1978), cert. denied,
436 U.S. 904 (1978) (shipment of pirated films to South
Africa); United States v. Keith Austin and Mohy Quandour
(U.S. District Court, Central District of California,
reported ir the Los .Angeles Times, July 16, 1979, page

15) (pirated videotapes manufactured in the United States

ship‘gd to England, Saudi Arabia, Jordan and the United
Arab%\miratés). o B ' '
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"It should not be thought that record .
piracy is only carried on by petty
traders and small-time criminals. .:. -
''As soon as the large profits possiblé
from record piracy became apparent,
big-time criminals began to appear -
on the scene. Nowadays, Tecord” plrates
are often the same people who are.active.
in other lllegal enterprlses, sucg/
~as the trade in dangerous drugs

Ce. Piracy ‘and Counterfeiting
Are Growing at an Alarming
‘Rate '

Plracy, and partlcularly counterfeltlng, have
plagued the recording industry for some time. And recent
changes in the dlstrlbutlon methods of the motlon plcture

B e =

industry have lncreased‘the opportunlty for both plracy‘

and counterfeiting immensely.

~ Until recently, motion.pictures_were only
licensed, rather_thanksoid, for Vieuing~in a,sequence
of outlets‘e— theaters first,,followed'by pay‘teleyision,
network telev1310n, local telev1510n, and varlous non-v
theatr1cal outlets (e.g., hospltals,'shlps, and alrplanes)
In the last few years, however, motion plcture studlos
have also begun to offer fllms for outrlght purchase

in the form of pre—recorded v1deocassettes and” V1deodlsks

6/ Statement of John Hall Dlrector General of the"
International Pederation of Producers of Phonograms. -
and Videograms (March 25, 1981) at 3.

N



{

 enaged
g

injure thousands of both whité-collar ‘and blue-collar

workers as well. 7. o oo

]

7. Betailersvand BistributOrs.” Thege small

businesses -are among:those7mostﬁda@§gediby counterfeiting
and piracy. A legitimate retailer selling a Videocas—
sette, record or tape“simply‘cannot competegwith‘a dis—i
honest retailer who traffics_in_pirated or,counterfeited
versions which cost the retailer less thanla_thirdvof> |

the genuine product. - —

8.) The Government.: Last, but by no means least,

counterfeiting and piracy harm the government in two
important respects. First, pirates and counterfeiters,
who deal strictly in cash, do not pay”anv‘state or
federal taxes on their illicit prorlts.?’Tax authorities
have been forced to expend an increaSing anount of their
resources’ in an attempt to reach this illegal income.

PR - R

| Second, as organized crime expands its involve—
ment invpiracy and counterfeiting, there are obviouS'
costs to government in attempting to untangle the web
of illegal operations which support one another. _As |
one of the participants in a recent conference -on piracy
and counterfeitingpconducted by the‘World’Intellectual

Property’Organization -- an ‘arm of the United Nations —- -

‘stated: W
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"It should not be thought that record .
piracy is only carried on by petty
traders and small-time criminals. .

As socon as the large profits possible
from record piracy became apparent,
big-time criminals began to appear -

on the scene. Nowadays, record” pirates
are often the same people who are.active.
in okher illegal enterprises, sucg

as the trade in dangerous drugs. /

. ‘Piracy ‘and Counterfeiting..
Are Growing at an Alarming
"~ 'Rate. : R

_Piracy, and particularly counterfeiting, have

plagued the recording industry for some time. And recent

changes in the distribution methods of the motion picture‘

1ndustry‘have increased_the opportunityvfor_both piracy

and counterfeiting immensely.

~ Until recently, motion pictures were only

“

licensed, rather than sold, for viewing in a,sequence
ofpoutlets‘f-~theaters first, followed by pay. telev1s10n,
network television, local telev1510n, and various non-

theatrical outlets (e.g., hospitals, ships, and airplanes)
\\o

In the last few years, however, motion picturgistudios

RN

3

have also begun to offer films for outright purchase

in the form of pre-recorded v1deocassettes and v1deodisks

f

8/ Statement of John Hall, Director General of the
International Federation of Producers of ~Phonograms. . ...
and Videograms (March 25, 1981) at 3.
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some time after”their‘initial theatrical endagements,
thus adding another step to. the dlstrlbutlon pattern.
This market is now grow1ng rapldly as consumers nurthase

v1deotape and dlsk playback devmces.

Unfortunateiy, the growth in the market for
pre-recorded videotapes'and-disks.has;been accompanied
by a tremendous‘growth'inifilmfpiracywand‘oounterfeiting.
The lllegal duplication and sales of videotapes and
disks means, just.as 1t has meant for the recordlng

lndustry, that labels and other ldEHtlleng marks are"“'

now belng counterfexted so that 1llegally dupllcated e

IS

i

fllms, tapes and dlSkS can be palmed off on the publlc 'E

as legltlmate products.

Moreover, because fllms are dlstrlbuted in a

sequentlal pattern, motlon plcture studlos also face‘f

a number of plracy problems beSLdes the "plratlng"'and/or'

counterfeltlng" of legltlmate v1deocassettes and v1deo-%"

dlsks.‘ The most serlous of these other problems lsﬁﬂ
the llllclt fllm-to—tape transfer of fllms Stlll in

initial theatrlcal release Whlch have not yet legltl-
mately been lssued in the form of v1deocassettes and .

v1deodlsks. ‘Indeed, many plrates focus thei¥ efforts

on just such fllms oecause, fac1ng no legal competltlon,"

e g

e

they can charge whatever the market will bear. For o °
example, pirated,&ideocassettes_of fStar Wars" are known
to have been sold for as much as $500 a copy. The plrat-
ing of films,yhich have not yet legitimaﬁely been issued
in the form of videocassettes and yldeodlsks has a doubly
deleterious impact upon the motion'pioture studios:

It not only adversely affects current theatrical atten-
dance but also dilutes the future potential for_sales

of legitimate cassettes and disks.

_Despite the substantial efforts of MPAA, RIAA
and federal law enforcement officials, film and record

piracy -- and particularly counterfeiting -- are érowing

by leaps and bounds.7/‘ InADecember&1978,,theiEBI seized N

7/ Both the motion plcture and recordlng industries
have establlshed special anti-piracy offices. . Each

lndustry is spending more than a million’ dollars a year £
in that effort. But these industry efforts to curb o
the growth' of record and film piracy have met with only

limited success. . This is because, on .their own, copyrlght

owners, such as the ‘members of MPAA and RIAA, can only

file civil lnfrlngement actions. ,Such civil actions . ;
have no effect on the sophisticated criminals who éngage i

in 01rate .and counterleltlng activities. They smmply :
set up new operatlons in 'afdother location and ignore

the injunctions issued by)the_czvll courts.v , e i

A case in point is George-Tucker. Although en]o;ned,
from piracy in three dlfferent civil actions dating .. (
back to 1971, Tucker's name was prominent in multi- state

raids by the FBI in December 1978. " (In August 1979, = |
Tucker pled gullty to an lndlctment stemmlng from the’

raids, )

PERIE IS AT

‘fEFootnote o’_ontinued on following page]
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over $150 million worth of. ‘equipment an?d- counte‘felt
recordlngs in 31multaneous raidd at 23 locations in
five! ‘states. ‘These raids- andJsubsequent'znvestlgatlons
resulted in the indictment and eventual conviction of
Sam Goody, Inc., a majmr retail chain, for: the purchase

and sale of over $1 mllllon in counterfalt recordlngs.

In another recent FBI rald in flve states, ‘78 1nd1v1duals'

were conv1cted for operatlng a massive piracy ring.

Multimillion-dollar piracy and counterfeiting
operations are not at all uncommon. For‘example, cne
counterfeltlng rlng ralded in 1977 was alone responsibla
for produc1ng and dlssemlnatlng more than 25 mllllon

counterfelt records a year, reaplng an annual profit

of more than $30 mllllon.

_-The Department of Justice has recognized the
epidemic~proportions'of pPiracy and counterfeiting.»’
In August 1980, - the Attorney General publlshed the
results of a survey of FBI fleld offlces throughout
the natlon ‘which ranked the problem areas in all forms

of white collar crlme, 1nclud1ng corruptlon, flnanc1al

KFootnote contlnuedj

Efforts by the industry to’ develop some - techno- -
logical solution to the problem of piracy and counter<
feiting have likewise not-been successful. “Although
both ‘industries have sought out and tested all devices’
designed to impede piracy and -eounterfeiting, no satige
factory technological ‘solution has been found. ’

43

crimes, and various frauds:- . 0f the 44 crime areas listed
in the survey, the FBI ranked copyright wviolations =--
that is, film and reoord*piracyvand counterfeiting --

as the third most troublesomemg/ Coeon Rt

Although the legltlmate lndustrles and the
Justice Department are concerned by both plracy and
counterfe;tlng, counterfeltlng presents the more dif-

ficult and faster growing problem. This burgeoning

‘growth has been caused by a number of factors:

1. As a result of ‘the lncreased efforts of
1ndustryvand law enforcement OfflClalS agalnst the
manufacturers, dxstrlbutors and retallers of plrated
products, unscrupulous retallers who had prev1ously |
dealt in plrated products have turned to counterfelts
which are virtually impossible to detect. Moreover,
even when counterfeits are:detected, the‘retailer;or
distributor can.often evade prosecution by claiming

that he too was duped by the'counterfeiter;'

T Prlorltles\
8 Report of the Attorney General Nationa
fér thg Investlgatlon and Prosec¢ution of White Collar .

. Crime, -Appendix C. .Film and record piracy and counter- .

Eeiting were viewed to. be as troublesome as all . forms
of housing frauds and labor corruption.- -(The. most -
troublesome problems were corruption of state- and local
OfflClalS and bank embezzlement.) :
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3. Counterfeit films and records are more
readily saleable through legitimate outlets and bring
greater profits to the counterfeit manufacturers and
distributors because £hey cén be sold for higher prices
thaﬁ piratical products.w;The consumer, unaware that
he is purchasing a countgrfeit?vwillrpay the ﬁu;i market

value for what is really only an elaborate forgery.

3. Because of the extraordinary profitability

of counterfeiting, organiZed crime is becoming more
and morg(invglveé in manufacturing and distributing
countggfe;ts.,,lndeed, orgapiZed“crime.ishin‘a unique

1 “ AR : '
positignAto move into counte:feiting because the crime
require;»morgytechpology,aggféapital than piracy due
to the sophis;;cation necessary to forge faithful |

graphics, labels and packaging.

The August 1980 Report of the Attorney General
concluded that "[tJhere is evidernce that organized crime
is becoming increasihgly involved as a major supplier

of counterfeit produdts}"g/ As a group of investigative

reporterg,fqund,, '

9/ Report of the Attorney General Natlonal Prlorltles

for thé Investigation and Prosecutlon of Whlte Collar =

Crimes, August 1980, at 287

et
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"In the last three years, .the Mafia
has become one of the biggest producers
of records and tapes in this country, .
turning out millions of copies of the
hits on the Top 20 list.

"The mob's first big hit was the music
from the soundtrack of the movie,
'saturday Night Fever' featuring the
Bee Gees. RSO records, the company
that made the original legal recording,
says it sold 23 mllllon copies of the
soundtrack from 'Saturday Night Fever,'
Federal investigators say mob counter-
feiters made and sold at least that

many. ==/

These sophisticated criminals are well ‘aware
of the huge profits and small risks involved in piracy

and counterfeiting. As an FBI agent stated in June

1980, | | R

"We now know . . . that.video piracy
has moved out of its initial stage

as the province of small-time operators
and semlprofe551onals to where the
Mob. is involved in a big way. It had
to happen, I suppose. The potentlal
profits are enormouf and the risks

are fairly small. i1/

The rising tide of piracy and counterfeiting --

and particularly the fact that piracy and counterfeiting.

are increasingly the domain of organiiéd crime -- is

10/ Transcrlpt of NBC nghtly News, May 9, 1979, at
1-2 {(emphasis added).

" 11/ TV Guide, June 21, 1980, at 3.
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a subject of concern of law enforcement authorities
throughdut the world. In-1977, INTERPOL, the body
through whidhmtﬁé*police forces of member nations co=-
ordinate the investigation of crimes with international
consequences, unanimously adopted a résolution sponsored
by the United States seeking the support of all of its

member nations in the fight against counterfeiting and

'piracy.lg/

These efforts, however, have not been very'
effecﬁive, in large part because of the inadequate
penalties inAexisting'legislation for large-scale
counterfeiting and piracy operations. This past March,
the member nations of the World Intellectual Property
Organization met to consider the alarming growth in
recording and video counterfeiting-and piracy. The
WIPO convention reported that piracy and counterfeiting
are virtually out of control. The WIPO members adopted
another resolution, again supported by the United States,
which called on all nations to combat counterfeitiﬁg
and‘pirééfiﬁﬁy ;mpdé£h§ ééhéities of sﬁfficient severity

to act as a deterrent."13/ -

12
BY

13/ WIPO Resolution {(March 27, 1981) (Attachment C).:

L b o e b i A A

/ INTERPOL Resolution (September 8; 1977) (Attachment
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As described below, S. 691 is a meaningful
response to this call for action. For the first time,
the penalties for film and record counterfeiting and
piracy would be an appropriate. deterrent to the organized
c¢riminals who are now responsible for that billion dollar
a year underworld "industry."

ITI. THE EXISTING PENALTIES FOR PIRACY -
_AND COUNTERFEITING ARE INADEQUATE.

The existing pénalties for film and record piracy
ﬁgd counterfeiting have becoﬁe'inadequate,, The lack
of appropriate penalties =-- particularly the fact that
a first offense is only a misdemeanor -- deters law
enforcement officials from prosecuting rather than
criminals from piracy and counterfeiting. Prosecutors
fr@quently_decline:to prosecute. at all; and even when |
cases are prosecuted and the criminals convicted, judges
often give the offenders suspended sentences because

they consider the crime to be "a mere misdemeanor."

'A. Criminal Copyright Infringement (Piracy)

s

At present, Title 18 of the United Stat@s‘Code_—4

' the federal criminal code -~ does not contain any provi-

sion prohibiting copyright infringement: of a record
or motion pidtﬁre."Rather,'the'penalty for that crime

is found in 17 U;é;c..§ 506(a), a portion of the
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Copyright Act. The act provides for a fine of up to
$25,000, one year‘in prison, or both for a firstwoffense,
and a fine of up to $30,000, two-years in prison, or
both for repeat offenders. A pirate who has not pre-
viously been convicted is thus faced with only a mis-
demeanor penalty no matter how massive his operation’

may be. Many pirates believe that the mlsdemeanor
penalty ~- with the llkely prospect of a decllned prose-~
cution or a suspended sentence -- is a‘small risk well
worth taking in order to reap the enormous profits prracy

can yield.

Unfortunately, the pirates are correct. United
States attorneys, who see their "charter” in terms of -
enforcing Title 18, are often unaware of, or unfamiliar
with, the criminal provisions tucked away in the Copy- -
right Act or’believe that the misdemeanor’ nature of
the offense does not justify the'timevnecessary for
a prosecution. Judges likewise often hand out suspended
sentences on the grounds that copyrlght lnfrlngement

is not really a "crime."

Recent cases demonstrate that the inadequacy

i3

of the ex15t1ng mlsdemeanor penalty undermlnes effectlve

law enforcement. One 1nd1v1dual who was caught w1th

<

more than 200 completed plrate v1deocassettes and 51x
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video machines capable of making many more each day
was given_a 30=day suspendedvsentence, Another who

was arrested with more than 600 pirated tapes and 12 .,

recorders ‘was. also glven probatlon and a $2,500 fine. - i

D=1 -
e

In the latter .case, the judge even returned the recorders

to,.the pirate.

éiuen the evidence ‘that organized crime is in-~"
creasing its control over film and record piracy and
reaping large profits from this iliegal activity, the
misdemeanor penalties in the Copyright Act have become
inadequate, S. 691 wou;d make it clear that piracy
is a criminal offense punishable under the federal
criminal code, and_that'Large—scale piracy is<a felony

co . : - @
warranting stiffer sentences. :

B. Counterfeiting

Since 1962 the interstate shipment of records
or films with counterfeitelabe;s:has.heen covered by
a separate provision’oflthe criminalfcode; :18'U s.C.
§ 2318. Recogn1z1ng that counterfeltlng had become

I /

"so profitakle that ordinary penaltles falled to deter

it PO o S A o S i e

prospectlve offenders,' in 1974 Congress lncreased the
maximum flne to $25 OOO for & flrst offense and to«ﬁf{fg?}
$§50,000 for ‘any subsequent offenses. H. R. Rep. No. R ;

93-1389, 934 Cong., 24 Sess. 4 (1974).

o e

o
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When the Copyright Act was revised in 1976,
however, the penalties for counterfeiting were reduced
to their present level -- a $10,000 fine, one year in
prison, or both for a first offense, and a $25,000 fine,
two'years in p;ison, or both’for‘subsequent offenses.

The result is a curious anomaly -- the penalty for‘piracy
(which itself is too ;ow) is greater than the penalty
for counte:feiting, which';s“the far more profitable,

deceitful and insidious crime.

‘The preserit miSdemeanor‘@enalties for both piracy
and counteffeiting are clearly inadequate; As early
as 1974 -- when the ccunterfeitiﬁé fine was more than
twice what it"is tcday --"the Chief of the”Government
Regulations Section of .the CrimiﬁaijDivisicn of the
Justice Department repo:ted»that/the misdemeanor penalty

was a

"Em]lld sanction Ewhlch] necessarlly
creates’ a psychological attitude on
~ the part of,prosecutors and courts
that mitigates the sériousness of the
offense and militates against the

impositio £ sentences compat
w1tn Lt "547 patible

14/ Testimony of John L Mur

. phy, Hearlng Before the
Subcommittee on Courts, C1v1l Liberties, and the Admin-
istrationof Justice of the House Jud1c1ary Commlttee

S S S eSS Ce 9 the rouse Judicl
on H.R. 13364, 934 Cong., 24 Sess. at 5 (1974).

1 Vj“’
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For these reasons, the Justlce Department official sup-
ported a proposal which would have made the penalty

for a first offense a felony..

" In 1979, Mr. Ted GﬁndereOﬁ,'theﬁ'Special Agent -

in Charge of the FBI's Los Angeles Field Office -- the
office perhaps most directly involved in combating
counterfeltlng and plracy —— acknowledged that United
States attorneys are reluctant to prosecute pxracy and
counterfeiting cases because of the lnadequate misde-
meanor penalties available:

“Many U.S. attorneys ‘don't want thise

.cases_in their courts. I know an in-

- gtance where a gux made more than one
million dollars in ccunterfeiting,
and the judge gave him one-year probation

and a 51,000 fine. Nobody seems to
care. )

"What judge in this city is going to
sentence an individual to severe pun-—
ishment for a misdemeancr? In.a raid -
on the East Coast of a record-album ,
ccunterfelt operatlon. there were. in
excess of 23 search warrants Lssued,

and out of that in excess of 100 in-
dictments are projected. There are ,
going to ‘be 100 people convicted. ,'.,,}
and they probably will plead gullty o
to one or two counts of coyyrlght 1n«

fringement. For that they will
a fine, probation, suspended sentence;-

All the man hours and‘time’that‘went[5~

P
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into that . . '. for what?  For thg;
guys to go lnto buslness agaln "2

Despite these criticisms by law enforcement
vofficials{ the situation has not improved. In August
1980, the Attorney General conceded that, :despite the
growing problem in copyrrght v1olateons, sentences

for convacted.offenders have . . . been llght u16/

‘During the last session of Congress, both the -
House and Senate Judiciary Committees, as part of their
overall revision of the federal criminal code, recom-=
mended the enactment of prOVisions that would have
accompllshed the same modlflcatlons of law now proposed
in s. 69l=l7/‘ In recommendlng these changes, the Senate

Committee explalned that

"The p:Lrat:Lng of‘films and
records has. been grow1ng at an alarmlng
rate and there are- lndlcatlons that’
these crimes ‘often involve highly
organlzed productlon and dlstrlbutlon

e
yd .

. ?
15/ *"Counterfeit! LA's Hot Status Crime” for- the 80's,"
Los Angeles Magaz1ne (February ;979) (emphaszs added)

16/ Report of the Attorney General, NatLOnal Prlorltles
for the Invest;gateon and Prosecutlon of Whlte Collar

17/ H R. 6915, 96th Cong., 2d Sess. §§ 2537, 2544'
S. 1722 96th Cong., 2d Sess. §§ 1738, 1746.

R
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rings. Such 7r1mes are also extremely
lucrative.

The House Committee emphasized that "increased penalties

are necessary" to combat the

"explosive growth in record and film
piracy . in recent years, depriving
legitimate recording companies and
motion picture studios of very large
revenues. Record and film piradcy has
the effect of reducing the legitimate
volume of sales and the payment of .
royalties to: recocdlng artists, actors
and actresses, musicians, producers,
directors, writers, composers, .
pub]ishers, and other participants
in the creative process. Reduced
profits also deprive Federal, State,

and local governments of tax revenue."iz/'

Although the omnibus criminal codeﬁrevision
bill was eventually tabled, the increased penalty pro-
visions\fbr piracy and counterfeiting -- which were
supported by the Justice Department -- "were not con-
troversial in [themHouse]»subcommittee,bnor was_ any
question about them raised dtring the'istmarkups of
the crlmlnal code bill that were neld by the full [House]

Judiciary Commlttee.“zo/

18/ S. Rep. 96—553,.96th'Cong-& 24 Sess”‘at 727;“

19/ Report of the Commlttee on -the Judlclary on H.R.
6915, 96th Cong., 2d sess. at 324, .

20/ 126 Congj Rec;’(daily ed.) ES191 (Dec. 3, léad)éw

3
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III. S. 621 WOULD HELP STEM THE
TIDE OF PIRACY AND COUNTERFEITING

BY PROVIDING APPROPRIATE FELONY
SENTENCES .

MPAA and RIAA vigofously support S, 691.as a
meaningful response to the problems descrioed above.
S. 691 would help stem,thc tide of piracy and counter-
feiting by (1)_bringing‘crimihai copyright infringement --
piracy -- intec Title 18, the cri%inal'code; and (2)
providing that large-scale counterfeiting and piracy
would be felonies subject to fdnesjcnd pcison terms
which would be a deterrenﬁﬁto tc;-orccoiggddcriminals

who now control such operatlons.21/

' Like the omnibus criminal code bill, S. 691
pfovides that cne pcnalty'which could be imposed by
a court for the large-scale piracy or countcrfeiting
of records, tapesdor films would“bc'a fine of up to

$250,000, imprisonment for up- to five years, or- both.zz/

21/ A companion bill with ecsentlal
ly the same pro-
visions, H.R. 3530, has been introduced in the ngse

by Representative Frank and a bi
sponsors. partlsan group Of co~

22/ The Senate version of the omnibus criminal code
b1l (8. 1722) made ‘these penalties appllcable when
the conduct anolved the lnfrlngement of 100 or more
coples of sound recordings or 10 or more copies of motion
pictures or audiovisual works. S. 691 adopts the more
lenient provisions of the House version of the omnibus
bill (H.R. 6915), which made these penalties appllcable‘
[Footnote continued on following page]
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We have reviewed other federal criminal statutes

concerning counterfeltlng, fraud, and theft -- all of

which are lnvolved in piracy and counterfeltlng opera-

tions. That list demonstrates that a five-year sentence

for such offenses is common:

o S Maximum
18 U.S.C. Offense ‘ Sentence
§ 478 Counterfeiting Foreign Securities 5 years
§ 494 Counterfeiting Contractor's
‘ Bonds, Bids, or Records . 10 years
§ 495 Counterfeiting Contracts or Deeds 10 years
§ 497 ' Counterfeiting Patents o 10 years
§ 501 . Counterfeitinq-?ostagé Stamps- 5 years
§ 656 -~ Bank Embezzlement of More than $100 5 years
§ 859 _Embezzlement or Theft of More '
than $100 from a Common Carrier 10 years
§ 661 " Theft of More than $100 of Per-
. : sonal Property Within the Terri- o
torial Jurlsdlctlon of. the U S. 5 years
§ 664 Theft or Embezzlement from o )
an Employee Benefit Plan 5 years
§§ 2312-13. Transportatlon or Sale of a Stolen
' L ‘Vehlcle 5 years

I Footnote. contlnuad]

when the conduct invo

recordlngs or 65.

Both the House and Senate vers

lved the lnfrlngement of 1000 cound

motion plctures or audiovisual works. -

ions imposed the maximum

penalties for trafficking in counterfelt labcls,,regard—

less of the quantlty involved.

o
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§§ 2314-15 Transportation or Sale of Stolen

Goods Valued at More than $5,000 10 years

§§ 2316-17 T;ansportatiohlér Sale of Stolen
o - Cattle Valued at More than $5,000 . 5 years

As thié'lisﬁ demonétfateé,‘tﬁé‘maXimﬁm sentenéé'\
for the sale or é;ansportation éf‘stolén 6r counteéfeit
goods is typically five to ten years. The counterfeiting
of a patent -- an offense with the same implicatioﬁs'

as the counterfeitingvof:copyrighted Qofk —-— warran£s:

up to ten years in,prison; the trahsporﬁation of stblen
gecods valued at more t+han $5,000 likewise justifies.

a ten-year sentence. 1In keeping with these provisions,
S. 691 reserves the maximum sentence of five years for
large-scale piracy and counterfeiting operations in-
volying trafficking,in more than 1,000 records or 5.
audiovisual works -- améunts Which‘are calculated to
app;oximate the $5,0QO améunﬁ Whiéh ﬁrigéers the stiffest

sentences under these other'statutes.zé/

23/ The quantity approach; rathetrthah the "v "
:ﬁgrgzgh og ot@e; theft prgvisions,-is approprzigz in
feiting because of the GiEtieelison ionent and counter-
i cu i i igni

a value te illegal_reproductionsTeSF;?hzizggl;n z;stgglng
hproperty' stglen 18 defined as the copyright &hich

as been infringed, then the value will almost certainl
exceed $100, 000, since any record or f£ilm worthpiratiny '
gguig‘have a8 copyright value of at least that much. -
illeg§10§2e§ gand! if the “property" is defined as the
o ogal p»o‘uctlog 1tself, the question arises asg

at value (retail value, wholesale value, or thieves!

market value) would be the mo i
st a '
for each unauthorized copy, PPECprists measure
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‘8. 691 is thus narrowly focused on the problem
of large-scale, organized piracy and counterfeiting.
The le§s~serious offender -~ who produces less than
100 records or 7 cbpies of a film -- would remain subject

to only a misdemeanor charge.24/ -

S. 691 would be a clear message to the organized
criminals now involved in piracy &and counterfeiting

that Congress will not tolerate their illicit activities

24/ S. 691 also improves the existing counterfeiting
statute by eliminating certain possible loopholes.

At present, Section 2318 requires that the. counterfeit
labels be "affixed" to recordings or films when shipped’
in interstate commerce. To avoid federal jurisdiction,
counterfeiters have been known to ship across state

lines only the unattached counterfeit labels and jackets,
leaving the disks, 8-track cartridges or other containers
to be shipped separately. The packaged product is then
assembled in the state where the dissemination or distribu~
tion will take place. Such tactics may preclude proof

of a violation of Section 2318. The language of S.

691 would eliminate this loophole by previding that

the penalty applies to anyone who knowingly traffics

in a counterfeit label "affixed or designed to be affixed"
to a record, motion picture or audiovisual work.

S. 691 would also cover labels with minor modifica-
tions and "simulated" labels which are designed to de~
fraud the public by appearing to be genuine but are
not technically "counterfeits" because no genuine label
in fact exists. For example, cases have arisen where
a counterfeiter has reproduced, packaged and distributed
videotapes of a film that has never been released in
that form to the public. S. 691 defines "counterfeit"
labels so as to encompass this new and rapidly growing
fraud. '
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which deprive legitimate artists-and producers of needed
revenues and defraud customers on a massive scale.

Those sophisticated and organiied criminals would be
forced to.recognize that their offenses will be punished
under a statute which appreciates that such crimes
constltute a grave threat to creatlve actlvmty and a
massive fraud on the publlc. Only in this way can

Congress act to stem the growing menace of Piracy and

counterfeiting.

For these reasons, MPAA and RIAA strongly

eupport S. 691 and urge Lts prompt enactment.

ey
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ATTACHMENT A

Members of the

MOTION PICTURE ASSOCIATION OF AMERICA, INC.

Avco Embassy Pictures Corp.

Coiumbia Plctures Industrles, Inc.
Walt Dlsney Productlons

Filmways Pictures, Inc.
Metro-Goldwyn-Mayer Film Co.

Orion Pictures. Company

Paramount Pictures Corporation ,f
Twentieth Century—Fox Film Corporatlon
United Artlsts Corporation

Universal Pictures, a division of Unlversal City Studios,
Inc. :

Warner Bros. Inc.

‘Associate Members T,
Eastman Kodak Co.

Technicolor, Inc.
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Elektra/Asylum/Nonesuch Records
Los Angeles, California

§ . Members of the
RECORDING INDUSTRY ASSOCIATION OF AMERICA, INC.

EMIJQﬁerica/United Artists Records

i S v s o i ey i St 57 5+
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A& M Records, Inc.
Hollywood, California

Alfa Records
Los Angeles, California

Alshire International, Inc.
Burbank, California

Ariola Records
New York, New York

Arista Records
New York, New York

Art Attack Records, Inc.
Tucson, Arizona

z 3
Atlantic Recording Corp. Z eraédo, Florida
New York, New York ﬁ% Kelit-Aurora Record Corp.
: New. York, New York -
Bee Gee Records
Los Angeles, California » Kristin Records
e New York, New York
The Boardyalk Entertainment Co. if '
Beverly Hills, California i Lifesong Records Inc.
2 New York, New York
?ush Country Records L ' ’
ampa, Florida MCA Records - .
. - Universal City, California
gagitol gecords, Inc. g
ollywood, California ‘Mirage Records, Inc.
CBS Record Stamford, Connecticut
s
New York, New York Monitor Records:
ch o, W New York, New York
< ariie S Records, Inc. Gl
rooklyn, New York 3 The Moss Music Group, Inc.
. . New York, New York '
ggryz;lli Records ‘
S geles, California Motown Records :
Los Angeles, California

The David Geffen Co.
Los Angeles, California

Los Angeles, California

- Forte Record Company

Kansas City, Missouri

-GNP-Crescendo Records

Los Angeles, California

Goldband Recording Corp.
Lake Charles, Louisiana

Handshake Records,; -Inc.
New York, New York

Jamie Records
Philadelphia, Pennsylvania

Jerico Records

Nashboro Record Company
Nashville, Tennessee

v
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Ovation Records i~/
Glenview, Illinois

Peters International, Inc.
‘New York, New York :

Ph@ladelphia International Records
Philadelphia, Pennsylvania

Platinum Records (Music Factory)
Miami, Florida SR

cPolygram Classics nooTa,

Y New York, New. York

Polygram Records, Inc.
New York, New York

RCA Records
New York, New York

RMS Triad Productions’
Madison Heights, Michigan -

RSO Records
Los Angeles, California

‘Tabu Records

Los Angeles, California

'20th Century Fox Record Corp.
Los Angeles, California. ‘

Thomas J. Valentino, Inc.
New York,  New York

Vanguard Recording Society, Inc.
New York, New York .
Vantage Recording Co.

Pottstown, Pennsylvania

N

V.R. Records & Tapes
Southfield, Michigan

Warner Bros. Records
Burbank, California

Word Records
Waco, Texas

ABC Video Enterprises, Inc.: - -

New York, New York

American Radio & Television
Prcductions, Inc.
New York, New York.

CBS Video Enterprises,-Inc.
New York, New York

Digital video Systems; Inc.
New York, New York

John Goodhue Productions
Westport, Connecticut

Home Theater/VCI
Hollywood, California

Instant Replay Video Cassette

Magazine
Coconut Grove, Florida

Karl vVideo Corporation.
Costa Mesa, California

Magnetic Video Corporation
Farmington Hills, Michigan

Mastervision, Inc.
New York, New York. -~

MCA Videocassette, Ind, =
Universal City, California™ -

North American Phillips Corp.
New York, New York

The Nostalgia Merchant, inc.
Hollywood, California .

63

Mambers of

RIAA/VIDEQ

* Pioneer Artists, Inc.

' Moonachie, New Jersey

RCA
New

-RCA
New

.The
Los

Records
York, New York
k8] !

Selectavision VideoDiscs
York, New York

vVideo Society
Angeles, California

Time Life Video .
New York, New York

Video Communications, Inc. (ver)
Tulsa, Oklahoma

video Corp.wof America
- New York, New York

. VHD Programg, Inc.
Los Angeles, California

Walt Disney Telecommunications
Burbank, California

) Warner Communicationé Records Group
" "Burbank, California - o
Warner Home Video
New York, New York

Panacea Productions, Utopia Video

New York, New York
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ATTACEMENT B "Believing that such police cooperation needs

to be supplemented by judicial and diplomatic cooperation

INTERPOL 46th GENERAL ASSEMBLY

2 ich should be expanded and facilitated
-/ Held in Stockholm whic : P ) R

: I ; e o
Resolution Unanimously Adopted on . P
Thursday, September 8, 1977

" "The ICPO-INTERPOL General Assembly, meeting
in Stockholm from lst to 8th September 1977 at its 46th

4 session,
The full text of the INTERPOL resolution follows:

. ' - e , o , "Asks the National Central Bureaus to:
Conscious of-the fact that international traffic

in stolen and unlawfully duplicated motion pictures "(i)‘ Cooperate as fully as possible with other

and sound recordings has harmful effects on the economies - NCBS who request assistance in investigating cases of

of the countries .affected, traffic in stolen or unlawfully duplicated motion pic-

tures and sound recordings,

- ° N L
oo n

"Aware of the loss of revenue legitimately accru-
- ing to the Gquernments of such countrie’s and ta persons 2 “(2) Ensure that local police forces in their

/

engaged in the lawful production and dissemination of o countries are ‘aware of this problem and of the channels

sound recordings and motion pictures, thus aggravating of communication to be used whenever such international

the problems of unemployment in the industries concerned, traffic is suspected,

"Noting that, as preseﬁﬁly‘implemented, interna- e "(3) Heighten their Governments' awareness

tional agreements have not been fully effective in com- of the severe consequences resulting from the traffic

batting this illicit traffic, in piréted motion pictures and sound recordings,

"Convinced that national enforcement of laws R "(4) Draw their Governments' attention to:

and international police 966§Eration are absolutely

: L, - “(A) The advisability of becoming parties
essential for the suppression of the traffic in pirated

. . to existing multilateral agreements
motion pictures and sound recordings,

»

FROSIPIITIRR,

e Tt et

A L R A DU

e wnr i

e e S bt e




ot
B
{
A
{

i
-8
Oy

©

)

II(B) '

1" (c)

on copyright, where they have not

already done. so,

The need to implement effecliVély
the provisions of any such agreements
which they are already party to,

or in concurrence with,

The desirability of adopting pro-
cedures and/or enacting legislation,
where these do not alreédy exist,

to combat traffic in stolen and“

unlawfully‘duélicated motion éictureé

and sound recordings.“
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Attachment C

PFIIIzl
ORIGINAL: English
DATE: march 27, 1981

WORLD INTELLECTUAL PROPERTY ORGANIZATION
_ GENEVA .. S

WIPO WORLDWIDE FORUM
|  ON THE PIRACY |
. OF SOUND AND AUDIOVISUAL RECORDINGS

Geneva, March 25 %o 27, 1981

. RESOLUTION
) i adopted by the participants
N : on the suggestion of delegations and experts of )
Czechoslovakia; Guinea,. Hungary, India, Mexico, Sweden and the United Xingdom -

4

The participants in the WIPO Worldwide Forum on the Firacy of Sound ard Audio-
visual Recordings held at Geneva from Mazch 25 to 27, 1981, express their great
appreciation of the initiative taken by WIPO in orsanizaing this Forum to discuss
the nature, extent and the effects of commercial piracy and to exchange information
and opinions on the matter. B *

The participants affirm the unanimous view tﬁat:

(1) ¢the enormous growth of commercial piracy of sound and audiovisual record-
ings and a:nfilms‘all over the world is posing dangers to national creativity, to
cultural development and to the industry, seriocusly afZfacting the economic interests
of authors, performsrs, producers of phonograms, videograms and films, and broadcast-
ing organizations; y

. : j

(2)  conmercial piracy stifles efforts undertaken to safeguard and promote
national cultures;

(3) commercfél piracy constitutes a grave prajudice. to the economy and to
employment in the countries affected by it: ‘

(4). pogsible inadequacies of, or inadequate use of, existing leqislaﬁions céa
not effectively prevent acts of commercial piracy, which are facilitated by continual
technological progress of the means of reproduction and communicatien.

o
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The'éarticipants express the wish that, both in developed and developing
countries, steps may be taken as necessary, as a wmatter of urgency, to corbat and
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eliminate commercial piracy of sound and audiovisual recordings and films and,
in particular: .

- to bring into force appropriate legislation, where such legislation does

not already exist, which guarantees the specific rights of those affected
by such piracy to preveat the unauthorized fixation and/or reproduction
of the products of their creative efforts; and

to ensure the application of such legislation, civil and criminal, by the
establishment of speedy and efficient procedures which would put an immediate
stop to the production, distribution, irport and export of pirate preduct

and by imposing penalties of sufficient severity to act as a deterrent;

an increasing number of countries should adhere to the appropriate intellectual
property Conventions.

The participants suggest that WIPO should continue to intensify its
activities in the fight against conmercial piracy of sound and audiovisual
recordings and films by adopting the following measures among others:

to alert Governments and public opinion to the need to fight such
piracy;

.

AN )

to give ampﬁasis in all its technical cooperation activitie; to
education and legal advice in this field;

to make available to States and owners of rights information
concerning all legislation and jurisprudence on the suhject of

intellectual property which may be made use of in the fight against
such piracy;

to coordinate research and take initiatives for the purpose of
improving such legislations as well as their more effective .
application in collaboration with the intergovernmental and inter-
national non-governmental organizations concerned;

to give priority to undertaking an interdisciplinaxy study of all

relevant international Conventions on intellectual property
administered by WIPO.

Geneva, March 27, 1981

{End of document]
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