
National Criminal Justice Reference Service 
----------------~~------------------------------------------------------nCJrs 

This microfiche was produced from documents received for 
inclusion in the NCJRS data base. Since NCJRS cannot exercise 
control over the physical condition of the documents submitted, 
the individual frame quality will vary. The resolution chart on 
this frame may be used to evaluate the document quality. 

1.0 11111
2
.
5 

111111.1 
I 

111111.25 111111.4 111111.6 

MICROCOPY RESOLUTION TEST CHART 
NATIONAL BUREAU OF STANDARDS-1963-A 

Microfilming procedures used to create this fiche comply with 
the standards set forth in 41CFR 101-11.504. 

Points of view or opinions stated in this document are 
those of the author(s} and do not represent the official 
position or policies of the U. S. Department of Justice. 

National Institute of Justice 
United States Department of Justice 
Washington, D.C. 20531 

8/11/83 ' 

\ 
1 

"-

-" 

~""" .. ""'."''' " . 
_." "~ 

. ~ .. 

If you have issues viewing or accessing this file contact us at NCJRS.gov.



Cover: 
The Capitol 
Albany, New York 

Photo Credits 

Except where indicated 
all photographs by 
Steven Sher or Pierre 
Douyon 

Cover photo courtesy 
ofN.Y.S. Office of 
General Services 

page 5, lower right, 
courtesy ofN.Y.S. 
Depart-ment of Envi
ronmental Conservation 

U.S. Department of Justice 
National Institute of Justice 

This document has been reproduced exactly as received from the 
person or organization originating it. Points of view or opinions stated 
in this documen~ ~re tho.s.e of the authors and do not necessarily 
represent the official position or policies of the National InstitlJte of 
Justice. 

Permission to reproduce this copyrighted material has been 
granted by 

New York Department of 
Law 

to the National Criminal Justice Reference Service (NCJRS). 

~urther reprodu~tion outside of the NCJRS system requires permis
sion of the copynght owner. 

page 33, courtesy of 
New England Inter
state Water Pollution 
Control Commission 
and North East Center 
for Coordinated Air 
Use Management 

page 29, 38, and 47 lower 
left, by Diana Maura 
Henry 

page 40, upper left, 
courtesy of New York 
Stock Excha!1ge, photo 
by Edward C. Topple 

page 51 , courtesy New 
York Times Pictures 

page 53, upper left, cour
tesy of Manhattan State 
Psychiatric Center, photo 
by Helen K. Thomas 

page 61 J upper left, 
courtesy of Ossining 
Correctipnal Facili ty 

page 66, courtesy of 
N.Y.S. pepartment of 
Agriculture and 
Markets 

Credits 

All editorial material 
written and prepared 
by the Department of 
Law staff under the 
direction of Roberta 
Kopper 

Design by Vernon 
Grant Associates 

Contents Page 

From the Attorney General 2 

Highlights . . ' .. ~~ '. . . . . . . . . . . . . . . . . . . 3 

Introduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4 

Representing the Public Consumer Protection ............................................ . 20 

Tenant, Homeowner and Homebuyer Protection ....................... 26 

Energy and Utllity Services. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28 

Environmental Protection ......................................... 31 

Civil Rights . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 34 

Protection of Workers ............................................ 36 

Investor Protection . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39 

Regulation of Charities and Trusts .................................. 43 

Criminal Investigations and Prosecutions ............................. 45 

Representing the State Defense of State Law and Public Policy 49 

Defense of State Agencies and Officials . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 53 

Prisoner-Related Litigation ........................................ 59 

Claims and Collections ........................................... 62 

Taxation and Revenue Issues ....................................... 67 

Appendix Financial Report ............................................... . 70 

Directory ...................................................... 72 

Map Inside Back Cover 



From the Attorney General 

The signal accomplishments during 1980 in the Office 
of the Attorney General were five-fold: 

First and foremost, we continued to build a team 
of outstanding lawyers drawn not only from veterans 
of the office, but also from elsewhere in government, 
from legal services programs, and from the private bar, 
with recruits from the latter often coming at great 
personal economic sacrifices. 

Second, we charted an ongoing course of 
improvements in management by consolidating a 
statewide reorganization of the office along functional 
lines; rationalizing bureau and regional office jurisdic
tions; starting a statewide training program and 
upgrading attorney salaries; introducing new manage
ment techniques to improve resource allocation and 
performance accountability; and implementing 
computerized systems and other support service 
improvements in the office for the first time. 
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Third, we gave priority to those initiatives on 
behalf of the state and the public which raise major 
legal questions or affect large numbers of people, espe
ciallyon issues of environmental protection, consumer 
protection, civil rights, and securities, antitrust and 
charities regulation. 

Fourth, we moved vigorously to deal with the 
problems posed both by the burgeoning growth in the 
numbers of lawsuits against state agencies and 
officials, and by the increasing complexity of many 
cases involving fundamental issues of state law and 
public policy. We face a major challenge in the fact 
that attorneys must struggle with overwhelming 
caseloads, and, at the same time, meet high standards 
of thoroughness and quality in complex cases. 

Finally, we gave new emphasis to improving the 
criminal enforcement capability of the office, in 
particular, by expanding investigations and prosecu
tions of white collar crimes like tax fraud, securities 
and commodities fraud, and criminal violations of the 
State's Labor and Workers' Compensation Laws. 
Cooperation with other agencies was strengthened 
through such efforts as an extensive investigation 
undertaken in 1980 of illegal sweatshop conditions 
with the aid of the State Department of Labor and the 
Workers' Compensation Board. Of special [lote, the 
office received judicial approval for the first time to 
empanel two grand juries. In addition, we continued 
to move forward to reorganize the statewide Organized 
Crime Task Force and to bolster its effectiveness. 

These and other accomplishments as detailed in 
this report are a tribute to the hundreds of devoted 
public servants who make up the Department of Law. 
Their commitment, and mine, continues to be to make 
this agency the best public law office in the nation. 

ROBERT ABRAMS 
Attorney General 
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Highlights of 1980 

• The nation's largest environmental lawsuit was 
brought .against Hooker Chemical & Plastics Corp. 
and OccIdental Petroleum Corporation in connec
tion with dumping toxic wastes at Love Canal and 
other Niagara County sites. 

• The Attorney General took action to compel federal 
enforcement of pollution standards in midwestern 
states whose coal-burning emissions endanger the 
health of New Yorkers and cause acid rain which is 
devastating to life in New York's lakes, as well as 
harmful to other wildlife and to crops. 

• The first suit by a state attorney general against the 
U.S. Census Bureau was brought challenging the 
1980 census undercount of the state's population. 

• The Attorney General opposed exorbitant rate 
in~r~~se reque~ts by telephone, electric and gas 
utILItIes, helpmg to persuade the Public Service 
Commission to reduce a New York Telephone 
request by $80 million. 

• A suit was filed charging the U.S. Department of 
Labor with failure to enforce Presidential orders on 
hiring minority and women workers by federal 
contractors. 

• Resources were focused on actions important to 
la~~e numbers of consumers, such as a suit against 
Ctttbank, the second largest commercial bank in 
the country, for credit violations that affected tens 
of thousands of its customers, and a suit for abusive 
and improper debt-collection practices against 
A\:,CO Financial Services of New York, the state's 
thIrd largest consumer loan company. 

• Unprecedented actions against landlords for illegal 
overcharges in rent-stabilized New York City apart
ments resulted in refunds to tenants of some $3 
million. 

• Refunds and restitutions to "consumers statewide 
reached $7.2 million in 1980, up 174 percent over 

1979, and total revenue obtained for the state trea
sury was more than $22 million. 

• Criminal enforcement capacity was upgraded to 
handle a sharp increase in matters referred by other 
~tate agencies, to conduct an extensive probe of 
Illegal sweatshops, and to increase action to protect 
investors against fraud. 

• Under new procedures for coordination of all appel
late matters by the Solicitor General, the Court of 
Appeals held for the state as respondent in 86 
percent of all cases and reversed decisions appealed 
by the state in 44 percent of the cases. 

• The defense of $6.4 billion in claims against the 
state resulted in awards through settlements of $15 
million, or one-fifth of one percent of the total. 

• Despite r~sing prisoner-litigation caseloads, man
agement Jmprovements resulted in a steady increase 
in the number of matters handled in this largest 
category of litigation. 

• A new outreach program gave victimized consumers 
in nearly every county of the state greater access to 
make complaints. 

• A reo:-ganized regional office network expanded 
capaCIty to conduct statewide investigations like a 
probe of milk price-fixing and a survey of over
charges in auto repair. 

• New programs provided skills training to newer 
attorneys and continuing education to experienced 
staff. -

• Computer systems were implemented to centralize 
information on appeals, speed auditing of charitable 
organizations, track real estate offering plans, and 
correlate data on securities broker-dealer regis
trations; and an agency-wide case management 
information system moved to final development. 
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Introduction 

To cope effectively with both growing legal respon
sibilities and burgeoning numbers of cases, the 
Attorney General initiated a major reorganization of 
the Department of Law in 1979 which continued 
through 1980. This restructuring resulted in a signifi
cant increase in the agency's ptoductivity, even though 
staffing levels and other resources remained substan
tially unchanged through the end of 1980. 

Responsibility for the Department's legal work is 
now divided among three statewide divisions to define 
clear areas of responsibility, to improve management 
and performance accountability, and to assure greater 
quality control. 

The Division of State COUllSel is responsible for 
providing representation to def'nd suits against the 
state and its agencies, the governor and other state of
ficials, the judiciary, and the Legislature. The division 
is headed by the First Assistant Attorney General, and 
includes nearly two-thirds of the Department's attor
neys in Albany, New York City, and the Department's 
12 regional offices. The regional offices have been for 
the first time integrated into a single network whose 
work is closely coordinated with that of the central bu
reaus. The division also has responsibility for many 
criminal investigations and prosecutions on behalf of 
state agencies. 
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;'.ian'lgemenc has been 
srre,lmlined by crearing three 
st.ltl:wide d il'isions. Shown 
with the Attorne\, Gener,d 
,Ire (left to right)'Roberr 
Hermann. Publ ic Advocacy; 
Shirley Adelson Siegel. 
Appeals .lnd Opinions; and 
Dennis Allt:e, Sute Counsel. 

The Division of Appeals and Opinions centralizes 
responsibility for coordinating all appellate litigation 
statewide to facilitate consistency and uniformity in 
the state's position on legal and policy issues and to 
monitor quality. Headed by the Solicitor General and 
staffed by 28 Albany-based attorneys, the division 
handles directly a large appellate caseload and works 
closely with other attorneys assigned to appeals. The 
division is also responsible for the preparation of all 
formal and informal opinions of the Attorney General 
and for the Attorney General's statements on state 
bonds and notes acting in his capacity as the state's 
bond counsel. 

The Division of Public Advocacy brings together 
under the unified management of the Attorney-in
Chief the many functions in which the Attorney 
General exercises his obligations to protect the in
terests of the public as a whole. The division's 
attorneys enforce statutes which protect consumers 
against fraud and deception; represent the interests of 
residential and commercial consumers in utility rate 
cases; review cooperative and condominium offering 
plans to insure full and fair disclosure; enforce the 
securities law barring fraudulent investment schemes 
and the antitrust statute prohibiting monopolistic and 
anti-competitive business practices; protect the public 
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interest against abuses involving charitable entities; 
take legal action to prevent or clean up environmental 
and health hazards; and IJrotect a<>ainst violations of 
fi 

b 

ederal or state civil rights laws. 

. The statewide ~eorganization was accompanied by 
major management Improvements for the Department 
as a whole and for its bureaus and offices, the inau
guration of new programs of attorney recruitment and 
training, and significant efforts to upgrade support 
system~. These changes were based on the findings and 
recommendations of the Institute of Judicial Admin
istration, a nationally renowned, independent center 
for the study of legal administration, which conducted 
a <;omprehemive survey of the management and oper
atums of the Department during 1979 and 1980. 

Initiatives in the Public Interest 

As the chief legal officer of the state under the state's 
constitu'tion, the Attorney General has historically 
been empowered and required to act to protect the 
public interest and enforce the law, as well as to de
fend the state. These basic powers and dllties have 
been exercised over many decades and sustained in 
major court decisions. In addition, scores of specitlc 
legislative acts on a variety of issues have dramatically 
expanded the role of the AttOrney General to protect 
the public. 

This body of public protection legislation has 
grown rapidly in the last ten years, particularly in the 
areas of environmental and consumer protection. By 
1980, in addition to the basic powers and duties of 

the Attorne~T General set forth in the Executive Law, 
sO~le 700 additional statutes specifically allowed or re
qlllred the Attorney General to take action in more 
than sixty major areas. 

To improve the Department's ability to fulfill its 
myriad obligations through significant action on the 
public's behalf, the Attorney General undertook a 
number of major initiatives during 1980. 

~fost_ signifiG:ntly, the Attorney General adopted 
~l POlICY of deyeloplI1g those cases with the greatest 
Impact on the public or the state as a whole. For 
ex,ample, the aCtion brought against the U.S. Bureau 
ot the Census alleging a sizable undercount of the 
state's population could mean hundreds of millions of 
additional federal dollars for the State of New York 
and, possibly, preserve a larger state Congressional 
delegation. 

. The Attorney General also directed special atten-
tion to those activities which may break new legal 
ground in establishing or broadening the rights" and 
protections available to large segments of the public. 
~he Department has, for exam pIe, expanded its acti\'i
ties. ex:en~iv~ly i~ ci\'il fights, bringing four separate 
anti-discrImination actions in federal court, each of 
which involves important issues raised for the first 
time by a state attorney general in a federal forum. 
And in arguments before the Public Ser\'ice Commis
sion against rate increases requested by the New York 
Telephone Company, the Attorney General SLlccess
fully raised antitrust issues for the first time which 
established a major precedent, and which co~tributed 
~o the commission's reduction of the proposed rate 
Increase. 

Left: The Dl'p.lrnllent lllll
Cl'ntrates irs resources on 
.Inions wirh the ~rl'.ltl'st illl
p.IU. like the ch.tIlengt' to 
rhe I<JHO census undt:rcoullt 
of rhe sr.lte·s popul.ltion. 
parricul.lrlr of inner-cin' 
residents. Right: Cllopdra
tion wirh other agencies is 
essenti.d to such m'ljor ini-
r iat ivcs ,IS ettllrrs tll curb 
"mil!Iiighr dumping" of 
toxic \\'astes. 
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In the face of rapidly rising 
gasoline and horne heating 
oil prices, the AttOrney Gen
eral tOok major actions to 

protect consumers, including 
a sui t against the federal 
energy agency seeking resti
tution of gas overcharges to 

New York State residents. 
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Major lawsuits were brought against Hooker 
Chemicals & Plastics Corp. and its corporate parents 
for hazardous dumping of toxic wastes at Love Canal 
and other sites in Niagara County. These are the 
largest environmental legal proceedings undertaken 
anywhere in the nation. Their outcome not only will 
affect the health and safety of residents of the area but 
may establish national precedents concerning toxi~ 
waste disposal and corporate liability for tne hazards 
created. 

The Department also has responded to emerging 
legal needs and public priorities by deploying its 
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resources in areas of the law not previously covered 
adequately. All New York State residents and busi
nesses, for example, are hard-pressed in a period of 
high inflation by large-scale and frequently unjustified 
utility rate increases. To assist in carrying out his Jer.ral 
responsibility to represent the public interest in utility 
rate and energy cost matters, the Attorney General 
established an Energy and Utility Unit within the 
Consumer Frauds and Protection Bureau. The unit 
provides the specialized legal expertise needed to pre
pare cases in this highly complex area. 

In another area, the Attorney General was the 
first public official to sue New York City landlords for 
rent gouging. As a result, by the end of 1980, the 
Department was successful in obtaining more than $ 3 
million in rent overcharge refunds to tenants. 

In every area of the state, through a strengthened 
network of regional offices, the Attorney General 
stepped up efforts to bring relief to those victimized 
by fraud and illegality. As part of a new consumer 
outreach program, Department attorneys visited virtu
ally every county in the state to make the services of 
the Attorney General available to those with legiti
mate complaints. The regional offices handled more 
complaints from the public than ever before, and aided 
in several statewide investigations. Reports of perva
sive milk price-fixing throughout the state, for 
example, led the Attorney General to undertake a ma
jor antitrust investigation into the milk industry with 
the help of the regional offices. 

The Attorney General also sought during 1980 to 
expan~ the ability of individuals to take legal action 
on theIr own behalf. He supported a bill, passed by 
th~ Legi~lature, ~hich gave consumers the right to 
brlng pnvate actlOns when they have been victimized 
by deceptive trade practices. He sought and gained 
passage of a bill which increased the jurisdiction of 
small claims courts from $1,000 to $1,500. And to 
ensure that the judgments of these courts are honored 
Department attorneys took legal action against a New' 
York City scofflaw in the auto repair business who had 
failed to pay several small claims judgments. Further 
action against similar offenders was anticipated. 

New emphasis was given in 1980 to upgrading 
the Department's criminal enforcement capabilities. 
The Attorney General appointed an experienced 
former prosecutor from the Manhattan District 
Attorney's office to head a reorganized and revitalized 
Special Prosecutions Bureau. The bureau worked to ex
pand the Department's criminal investigations and 
prosecutions of white collar crime and to increase the 
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deterrent effect of its actions. Successful prosecutions 
of tax fraud and other matters also resulted in the 
collection of approximately one-half million dollars. 

Criminal enforcement activities received increased 
emphasis in other bureaus as well. The Investor 
Protection and Securities Bureau successfully pros
ecuted a number of cases of commodities and securities 
fraud; the Real Estate Financing Bureau obtained the 
conviction of major developers for fraud in connection 
with various offerings of real estate securities; and the 
Labor Bureau recovered hundreds of thousands of dol
lars from employers guilty of criminal violations of the 
state's Labor and Workers' Compensation laws. 

Continuing efforts were made during the year to 
make further organizational and systems improve
ments to help Department attorneys deal more 
efficien~ly and effectively with growing litigation and 
complalnt caseloads on the public's behalf. The Con
sumer Frauds and Protection Bureau, for example, was 
extensively reorganized to improve its ability to man
age the di fferent kinds of matters handled by tht" 
bureau. Afongside the creation of an Energy and Utili
ties Unit, the bureau now has three other sections 
each with a specialized task: One section mediates' 
more routine complaints, screening them in the pro
cess, to spot those cases where litigation might be 
c~lled for; .a second plans and implements major litiga
tion affectlng large numbers of consumers; and a third 
undertakes sl?ecial projects, such as the investigation 
and legal actlOns related to rent gouging. 

A major reorganization was begun in 1980 in the 
Real Estate Financing Bureau, which included the 
development of a computerized system to track 
informat.ion on the approximately 600 pending 
coope~atlve and condominium offering plans, the 
establIshment of specialized sections to deal with 
registrat~on, enforcement and litigation, and the 
preparatlOn for promulgation in 1981 of comprehen
sive filing regulations. 

To keep pace with the work generated by the 
Department's expanding regulatory responsibilities, 
other new automated systems were introduced. In the 
Charities, Trusts and Estates Bureau, a computerized 
r~cordkeeping system was developed to replace an an
tIquated manual system for filing the registrations and 
reports received each year from as many as 25,000 
charitable organizations. The system expedites review 
and audit of these statements to insure that charitable 
purposes are carried out. 

In an important national development in the 
securities area, the National Association of Securities 

Dealers established a central computer file of records 
on securities industry firms and employees ,:...cessible 
by state regulators. The Attorney General persuaded 
the ~egislature to allow use of this system, making 
Fo.,slble the use of this computerized file at substantial 
suvings to the state for more than 50,000 documents 
filed annually with the Department's Investor Protec
tion and Securities Bureau. Computerization will open 
up possibilities of investigations and enforcement ac
tions previou:,ly foreclosed by the inaccessibility of the 

relevant information. 

Finally, the Attorney General sought to minimize 
unnecessary regulatory burdens on the state's business 
community. For example, the above-mentioned na
tio~al computer system for the securities industry, 
whIch New York State joined at the Attorney Gen
eral's urging, permits the filing of one standard form 
in Washington that can be used simultaneously by 
New York and any other state which wishes to use the 
systeI?' Also, a bill proposed by the Attorney General 
to bnng the state's Securities Takeover Disclosure Act 
into co?f~rmity wit~ recent Securities and Exchange 
CommlsslOn regulatlOns was passed, eliminating 
conflicting requirements between state and federal 
regulations. And the new Franchise Disclosure Law 
which was proposed by the Attorney General and ' 
pass~d in 1980 to protect prospective franchise buyers, 
proVIded at the Attorney General's recommendation 
that statements required by New York be the same as 
those filed with the Federal Trade Commission to 
avoid unnecessary duplication. 

Effective Counsel for the State 

Disputes evolving over public policy and governmental 
actions are increasingly coming into the courts for 
resolution. A nationwide trend, this kind of litigation 
has resulted in a mushrooming of caseloads for the 
Attorney General's office. In representin a state agen
cies and officials, the Law Department h~ had to 
contend not only with larger 'numbers of cases but in
cre~singly,. With. issues of great complexity having' 
maJor ramlfica~lOns for state programs and fiscal policy 
and the operatlOns of state agencies. Claims litigation 
a!s~ ~on~inues.as an important Department respon
slbll1ty lnvolvlng defense of the state against claims 
amounting to billions of dollars each year. 

A few recent cases illustrate the scope and impor
tance of matters handled by the Attorney General. In 
a challenge to the constitutionality of the present sys
tem for funding public education, for example, an 
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adverse ruling could fundamentally alter future school
aid funding formulas and increase payments from the 
state treasury by $3 billion or more. 

In 1980 the Attorney General's office also de
fended against challenges to statutes ciesigned to 
alleviate confusion over the setting of municipal prop
erty tax assessments. Millions of dollars in potential 
refunds from municipalities are at stake in the out
come of these cases. 

In the period following the 1975 consent decree 
affecting the care of patients in the state institution 
for the mentally retarded on Staten Island formerly 
known as Willowbrook, numerous lawsuits were com
menced involving issues of the care and treatment 
provided at other state-run facili ties. These issues 
potentially involve hundreds of millions of dollars in 
state expenditures. 

And, in another series of 1980 cases, the office 
defended against an attack by major oil companies on 
the constitutionality of a state tax on oil company 
gross receipts, the revenues of which are earmarked to 
help fund mass transit. 

Major issues such as these, 'which affect the con
stitutionality of statutes, the budget process and 
revenue sources, the conduct of state and municipal 
business and the regulation of the public health and 
welfare, placed tremendous burdens on the Depart
ment's limited resources in 1980. The Department 
responded to the challenge through continued im
plementation of management changes and improve
ments designed to insure effective representation of 
the state. 
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'\Iosr Deparrmenr lawyers 
work on rhe huge cascloads 
invoking rel're~enrarion of 
stare agencies and ofTicials. 
Richard Rifkin oversees rhe 
Division of Srare Coun;el"s 
:--.Jew York Ciry bure.llIs. 

Developments in the past few years which ac
count for much of the increase in the numbers of cases 
include the following: 

• Representation of additional agencies. In 
1979, the City University of New York became part of 
the state university system, and the responsibility for 
all damage claims and other litigation involving 
CUNY passed from the New York City Corporation 
Counsel to the Attorney General. Also, as a result of 
the state takeover of the administration of the courts 
the Department now represents judges and court of- ' 
ficials in town, city and county courtS across the state, 
in addition to the judges in the Supreme Court and 
other New York State courts. 

• Growth of regulatory activity. Legislative ac
tion establishing or expanding regulatory authority by 
state agencies has resulted in significant increases in 
cases for the Department. For example, during 1980, 
two new measures were enacted providing protections 
for workers. One establishes occupational health and 
safety standards for government employees not covered 
by the federal Occupational Health and Safety Act and 
the other requires employers to notify employees of the 
presence of hazardous substances in the workplace. The 
State Departments of Labor and Health will admin
ister the laws and refer matters for litigation to the 
Attorney General, creating a substantial new caseload 
for Department attorneys. 

• Expanded representation of public employees. 
Section 17 of the Public Officers La\'.' provides for the 
indemnification and defense of all state officers and 
employees who are sued individually for actions taken 
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in the normal performance of their official duties. A 
1978 revision of section 17 expanded state responsibil
ity to defend such cases. And in 1980, as a result of 
court decisions broadening the grounds for legal action 
against state employees, various public benefit cor
porations and independent agencies sought legislative 
approval to have state indemnification and legal repre
sentation extended to their employees under section 
17. The Legislature approved this extension to the 
State Housing Finance Agency and the Energy and Re
search Development Authority, and other agencies 
indicated they would seek such extensions next year. 

• Rapid growth of federal suits against state 
employees. Following the Civil War, Congress enacted 
section 1983 of Title 42 of the United States Code to 
allow individuals to sue state and local government 
employees for violations of their civil rights. Over the 
years, the courts have interpreted this provision to 
apply to a broad variety of alleged deprivations of 
constitutional rights. Then, in 1980, in iHaille v. 
ThiboNtof, the United States Supreme Court held in a 
landmark decision that section 1983 provided a rem
edy for alleged denial of rights under any federal laws 
resul ting from the actions of a state or local official. 

This decision will substantially increase the 
volume of federal actions because it allows state 
employees to be sued for actions taken in the perfor
mance of their duties, if the state activity involved 
is affected by a federal law or funded pursuant to a 
federal statute. Beneficiaries of state social welfare 
programs, for example, will be able to seek a remedy 
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in federal court for some grievances related to pro
grams linked by mandate or funding to federal laws. 
A significant increase in federal litigation is also ex
pected in the areas of environmental protection, 
education, labor, mental health and housing, as a re
sult of the Court's decision. 

• Extension of grounds for awarding attorneys' 
fees. Closely linked to the expanding use of section 
1983 is the growth of awards of attorneys fees. The 
Civil Rights Act of 1964 authorized the recovery of 
attorneys' fees for the prevailing party in certain 
~lCtions. In 1976, Congress extended the award of 
reasonable attorneys' fees to the successful parties in 
all actions against state and local governmental agen
cies brought under section 1983, as well as other 
provisions of la\\!. With the extension of the applica
bility of section 1983 actions by the Supreme Court 
in ThiboN/ot, the opportunity for the collection of 
attorneys' fees was greatly enlarged. Federal suits for 
fees can lead to a doubling of caseloads. After disposi
tion of an action on the substantive matter at issue, a 
second, separate proceed i ng is often necessary to deter
mine £'lir awards of attorneys fees. 

By the end of 1980 there \vere more than 400 
pending cases which could involve the payment of fees 
by the state. Future payments could cost the state 
millions of dollars annually. The magnitude of the 
problem is illustrated by the litigation over payment 
of attorneys' fees resul ting from the Willowbrook con
sent decree in which the prevailing parties are seeking 
more than $2 million in fees. 

Perer Yellin (righr), who su
pen'ises rhe Albany bureaus 
and regional office~ of rhe 
Division of State Counsel, 
confers wirh Real Property 
Chief Horace Flowers. 

--
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• The greater availability of legal services. The 
growth of legal services funded b?th by th.e state and 
federal governments and by a van~ty of pr~vate orga
nizations has made free counsel wIdely avaIlable. 
Lower-income people who apply for public be~efit pro
grams can get professional help. from c?mmuOlty-based 
legal services organizations. ~nsoners In cor.rectIOnal 
institutions now have the assIstance of publIcly funded 
legal services groups ~o bring a~t!ons rang~n.g from 
claims of denial of pnson ameOlties to petItIOns for re
lease. The increased facility in bringing suits has 
contributed to the increase of more than 500 percent 
in prisoner-related actions between 1975 and 1980. 

But the increase in the volume of litigation is 
only one cause of an increasing burden on the Dep~rt
menr's staff and resources in defending state agencIes 
and officials. Growing complexity of the caseload 
brought about by the evolution o~ the law an? the 
changing litigation environment IS also a maJor factor. 
Class actions and section 1983 suits, for example, of
ten require extensive research and discovery time. 

In one case involving the quality of care in cer
tain state mental hygiene institutions, Depart~ent 
attorneys have had to familiarize the~se~ves. wIth the 
detailed operations of more than 20 lOstitutIOns. In 
several cases challenging state reimbursement rates for 
Medicaid, Department attorneys have had to mast.er a 
complicated reimbursement formula and. eva~uat~ ItS. 
application to the circumstances ?f. eac? lOSt1~utIOn lO
volved. And in prisoner-related lItIgatIOn, WIth fewer 
actions brought by individuals without ~ounsel and 
more plaintiffs represent~d by le¥al serVIces lawyers, 
judicial attention has heIghtened. Department attor
neys must prepare more complicated brie~s and spend 
more time to prepare successfully for motIOnS and 
trials. 

Moreover, as litigation caseloads have mounted, 
judicial pressure has increased to reduce :he ~m.o~nt of 
time allowable for bringing appeals and :n l1mltlng 
stays of actions in the case of adverse rullOgs to the 
state. Both of these developments have added to the. 
Department's .burden. Attorneys with caseloads far lO 
excess of those handled by private-sector lawyers (New 
York City Litigation Bureau attorneys, for ex~mple, 
carried an average of approximately. 100 cas~s ~n 1980, 
and attorneys in Buffalo were carry 109 from 2)0.to 
300 prisoner cases) have come under pressure. to lO
crease the quality of their work at the same tlrr:e as 
they have been coping with an unprecedented lOcrease 
in its quantity. 

10 

Beginning in 1979 and continuing thro~gh 
]980, the Attorney General implement~d major man-
agement changes and improvem~nts. d:sIgned to . 
maximize use of the Department s itmlted resou~ces.lO 
meeting the dual challenge of quality and quantlty lO 
litigation for the state. 

By centralizing responsibility for represen~ation 
of state agencies and officials in the new statewlde 
Division of State Counsel, relations with client state 
agencies are now closely coordinated, staff resources 
are more efficiently allocated to the areas of greatest 
need, and uniform standards of performance have been 
established to improve accountability. 

Similarly, by centralizing responsibility for mon
itoring and coordinating appellate litigati~n .In the 
new statewide Division of Appeals and OplnIOns, 
procedures have been established to in~~re uniformity 
and consistency of the state's legal pOSItIOns, ap
proaches have been set up to pro".ide trial-level . 
attorneys with assistance and adVIce on complex Issues, 
and standards have been set to require performance 
accountability on appellate matters. 

By truly integrating the operations of the Depart
ment's 12 regional offices into those of the Albany and 
New York City-based central bureaus, the exchange of 
information, experience and expertise has. i?~reased 
dramatically and the Department's capabllltles to take 
statewide actions have been significantly enhanced. 

Other steps taken to improve managem~nt of the 
Department's caseload on behalf of the state.lOclude 
establishment of specialized claims bureaus lO New 
York City and Albany; consolidation of vari~us collec
tions matters in a specialized Civil ProsecutIOnS 
Bureau in Albany; creation with the assistance of fed
eral funds of a Prisoner Litigation Unit to handle 
prisoner-related matters in a 10-county downstate area 
and to coordinate similar activities elsewhere; and 
establishment of a new Social Services Unit in the 
New York City Litigation Bureau to represent the 
state in hundreds of ca!:~s each year involving the 
administration of laws and regulations governing pub
lic assistance and Medicaid. 

Also, a team approach to litigati~n w~s .intr.o
duced in the 65-attorney New York Clty LltlgatIOn 
Bureau which handles many of the state's major c~ses. 
Each te~m is headed by a section chief with extensIve 
experience and includes some .seasoned attorneys ~ho 
help train the newer staff. ThIS approach ha~ prOVIded 
closer supervision of cases and better allocatIOn of 
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work, as well as regular consultation among attorneys 
. on complex cases . 

Along with these organizational moves, the 
Attorney General set up for the first time a Depart
ment-wide legal training and development program. 

Finally, improvements in support systems -
described in detail below - which were implemented 
or in the planning stage during 1980 are especially 
important to deal with the huge caseload problems re
lated to representation of state agencie!: and officials. 

The Attorney General has also sought to provide 
more effective representation to state agencies by 
developing closer working relationships with them. 
Improved cooperation has produced important results 
in many areas such as the following: 

• A reduction in the use by state agencies of 
expensive outside counsel instead of Department attor
neys. Agency proposals for retaining outside counsel 
are now closely monitored and detailed consultations 
arc held to determine if and when the use of outside 
counsel is appropriate. 

• Better working relationships on matters 
involving agencies' administrative responsibilities and 
Law Department litigation and enforcement respon
sibilities. For example, the Special Prosecutions 
Bureau has improved referrals of criminal matters from 
the State Tax Commission and other agencies, result
ing in a significant increase in investigations and 
prosecutions in 1980. 

• Closer ties in developing major cases. The sev
eral suits against the Hooker Chemicals & Plastics 
Corp. and its parent corporations involving alleged 
toxic waste dumping, for example, were made possible 
by the integrated effort of staff from the Departments 
of Law, Environmental Conservation and Heal th. 

• The development of structured inter-agency 
groups to tackle major problems. A new task force to 
investigate the problem of sweatshops and take appro
priate action was set up which includes the Law 
Department's Labor and Special Prosecutions Bureaus, 
the Department of Labor and the Workers' Compensa
tion Board. And to maximize effectiveness in 
detecting and imposing sanctions on "midnight 
dumpers" who surreptitiously dispose of toxic chemi
cals and other hazardous wastes, a task force was 
formed which includes the Law Department's Envi
ronmental Protection and Special Prosecutions Bureaus 
and the Department of Environmental Conservation. 

These and other management and operational 
changes made possible a high degree of success during 
the year in providing quality legal representation to 
the state in the face of the burgeoning workloads. 
At year's end, however, serious challenges remained 
to be met. A major problem to be addressed in 1981 
is the long-standing serious inadequacies in the 
Department's support staffing and systems. These 
shortcomings have imposed a major constraint on the 
Department's capacity to handle the heavy caseloads 
involved in representing state agencies and officials. 

Statewide Coordination of Appeals 

As the amount of litigation involving significant 
policy issues has grown, the Department's appellate 
litigation has increased commensurately and become 
more complex and demanding. To improve the 
Department's handling of matters before the state 
and federal appellate courts, the Attorney General 
created a stat. wide Appeals and Opinions Division 
headed by the Solicitor General. 

Control over appellate litigation, formerly 
scattered among various bureaus and offices of the 
Department, is now centered in the Solicitor General 
and the new division. Procedures have been put into 
effect to monitor all matters on appeal and closely co
ordinate positions taken. These procedures ensure both 
quality control and uniformity on legal and public 
policy issues. 

Briefs are now reviewed by division attorneys 
with extensive appellate experience; those prepared for 
the State Court of Appeals and the United States Su
preme Court are reviewed by the Solicitor General. 
Centralized review is designed to encourage uniformity 
in style, compliance with court rules, consistency in 
approach on similar issues, and to improve substantive 
content and quality. In addition to review of briefs, 
the development of arguments at each step in a case is 
discussed and analyzed, and many oral arguments are 
audited. There is now also greater scrutiny of litiga
tioh at the trial level and of lower court decisions to 
identify significant issues and determine which cases 
merit further appellate action. 

To facilitate coordination, the Department has 
developed a computerized information system covering 
the approximately 1,000 cases pending at anyone 
time in the appellate courts. The system, which be
came fully operational in 1980, is a valuable research 
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tool and an aide to management of the appellate 
caseload. 

One indicatOr of the effectiveness of these proce
dures is that in 1980 the Court of Appeals held in 
support of the Department's position in more than 86 
percent of those cases in which the Department de
fended lower-court decisions as respondent, compared 
to a 75 percent average for all respondents. The 
Department also won reversal in 44 percent of those 
cases decided adverse to the state's position in the 
lower courts, compared to 25 percent for all 
appellants. 

The SolicitOr General acts as a liaison on behalf of 
the AttOrney General to the Court of Appeals. When, 
for example, the court published a proposed revision of 
its Rules of Practice in 1980, considerable attention 
was given to it by attOrneys engaged in appellate prac
tice under the supervision of the SolicitOr General, and 
their comments were consolidated and transmitted to 

the court. 

The SolicitOr General also plays a special role 
with respect to the United States Supreme Court. The 
Attorney General may submit a brief to the Court in 
any case which may involve a state interest and in 
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Sol icitor Gener,t1 Shirley 
Adelson Siegel, who (oordi
nues all appell.lre lirig,lrion. 
personally appears befilre rhe 
Coun of Appe'lls and orlll:r 
appellare Uluns co argue 
cases of unusual imponance. 

which the state should make its views known. The 
SolicitOr General monitors the Supreme Court docket 
to identify such cases. In 1980, the Department 
submitted ([mims briefs in support of the eligibility of 
inmates of publicly administered mental health in
stitutions to receive monthly stipends under the 
federal Supplemental Support Income Program; in 
suppport of the affirmative action plan adopted by the 
California Department of Corrections for the hiring of 
guards; in support of the First Amendment right to 
diversity in radio programming argued by listeners of 
radio station WNCN; and against a retaliatory tax on 
out-oF-state insurance companies. 

In addition, the AttOrney General joined in 
tllJliCIIs briefs prepared by AttOrneys General of other 
states in support of televised trials; in support of open
space zoning; against the waiver of immunity by 
contract with providers of health care services; and 
against simple negligence as a basis for a section 1983 
judgment against state officials. 

The Attorney General also acts as intervenor or 
(Imims in support of the constitutionality of state stat
utes challenged by a party in private litigation. State 
law and federal court rules require that notice be given 
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to the Attorney General whenever such a constitu
tional challenge is made. The Solicitor General is 
responsible for the dozens of such interventions that 
take place each year. In 1980, the Attorney General 
intervened in a number of important cases of this 
kind. 

In 1979, the U ni ted States Supreme Court de
cided several significant cases involving marriage and 
family law. The decisions in two cases altered tradi
tional notions about legislative pO\ver to treat parental 
or spousal rights and duties differently on the basis of 
sex. In Cabclll v. Mo/Jcmllllec!, the Court invalidated a 
New York statute that permitted unwed mothers, bur 
not unwed fathers, to block adoption of a child by 
withholding consent. Another case, Orr v. Orr, nulli
fied an Alabama statute that requirEd husbands, but 
not \vives, to pay alimony upon divorce. 

In response to these decisions, numerous con
stitutional challenges were brought to attack other 
statutes where the Legislature made any sex-based 
distinction as to the rights or duries of parents or 
spouses. The AttOrney General intervened in some of 
these cases to defend the Legislature'S power to enact 
family laws and domestic relations statutes. One such 
case, Hick/fmc! v. Hick/e/nd, was successfully defended 
on the basis that, rather than eradicating the provision 
for alimony, tbe law sbould be read in a gender-neu
tral manner. 

In another area, one major case involved potential 
municipal liability for tax refunds based on methods of 
assessment previously declared illegal. New state Stat
utes bad been passed to alleviate additional burdens on 
the municipalities, and the Attorney General inter
vened to have the laws declared constitutional when 
they were challenged by taxpayers seeking refunds. 

As legal advisor to state agencies on questions of 
law, the AttOrney General issues formal opinions relat
ing to proposed agency actions, determinin (t whether b 

they are constitutional and delineating the extent of 
agency powers under state law. It is also the practice 
of the AttOrney General's office to issue informal opin
ions to local officials on questions concerning the 
extent of local authority under existing state and fed
eral statures. Over the past twO years, the Attorne}' 
General consolidated the work of preparing all formal 
and informal opinions in the Division of Appeals and 
Opinions. This has enabled the Department to develop 
growing expertise in pertinent areas of law. 

In 1980, the AttOrney General issued 40 formal 
opinions. Among the more important holdings in 
these opinions were: that the state, as an employer, is 
subject to the Human Rights Law; that libraries and 
museums chartered by the Board of Regents are sub
ject to the reporting requirements of the Charitable 
Solicitations Act; that state agencies may not enter 
into formal contracts with each other; that the provi
sion of the Disability Benefits Law limiting pregnancy 
benefits is superseded by other state and federal civil 
rights laws; that a former state employee appointed to 
a position previously held is entitled to the salary rate 
reflecting length of service in the former position; and 
that police organizations raising funds from the public 
by use of professional fund raisers must register under 
the Charitable Solicitations Act. 

The Attorney General also issued 121 informal 
opinions to towns and municipalities on such matters 
as whether a locality may require or permit a referen
dum on issues other than those authorized by state 
statutes; whether a county may prohibit the sale of 
beer and soft drinks in non-returnable containers' and 
whether towns may impose a curfew on juveniles'. 

The Attorney General also serves as the state's 
bond counsel in connection with public financing. 
Under the Solicitor General's supervision, the office 
renders opinions as to the validiry and tax exempt sta
tus of all state bonds and note~. The Department is 
responsible for disclosure to purchasers of these 
obligations of all pending litigation which, if ad
versely decided to the state, could have a significant 
fiscal impact or which could affect the state's ability to 
finance its operations. 

Another responsibility of the Solicitor General's 
staff is the preparation of opinions of the Attorney 
General advising the Legislature on the effect of any 
proposed amendment to the state's constitution upon 
other provisions of the constitution. In 1980, the 
Attorney General issued 128 opinions of this kind. 

As part of the opinion function, the Solicitor 
General is also liaison with the Advisory Committee 
on Ethical Standards. Appointed by the Attorney Gen
eral and chaired by former N. Y. U. School of Law 
Dean Robert McKay, the committee assists the Attor
ney General in making determinations about the 
conduct of public officials under the State Code of 
Ethics. 
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Reorganization of Regional Offices 

During 1980, the Attorney Gene~al continued efforts 
to make the Department's 12 regIOnal offices more 
accessible to citizens and to enable these offices. to han
dle their rapidly growing caseloads more ef~ectlvely. 
(See map, inside back cover, for office locatIOns.) 

The Institute of Judicial Administration foun~ 
that over many years the Department's regional offlCes 
had developed overlapping jurisdictions th~t f?stered 
inefficient use of resources; that little mOOltonng or 

d · . h d been done of the work of the offices; coor 1Oat1Og a . h 
that staffing in many cases had not keptyace WIt 
expanding caseloads; that plant an.d e9Ulpment was of
ten inadequate; and that commUOlcatIOns among the 
offices and between the offices and the central bureaus 
had been infrequent. 

Relying on the Institute's fin~ings and th.e results 
of a comprehensive internal analYSIS of each o~flce.' the 
Attorney General initiated a senes of reorgaOlZatl.on 
steps designed to strengthen and improve the regIOnal 
offices' sttucture, management, performance and rela
tions to other Department offices. 

Office jurisdictions were clarified by eliminating 
the previous distinct ions among types ?f !oc~l ~ffi.ces 
and carefully delineating the geographlC Jur~sdlCtIO? of 
each office. The appointment of a Deputy Flr~t ASSIS
tant Attorney General responsible for the regIOnal 
offices as well as five Albany-based bureaus, created a 
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Twelw regional offices con
stirure a unified network, 
parriciparing. fully in . 
starewide actions. RegIonal 
chiefs meet monchly ro share 
informarion and experrise. 

closer working relationship between the regional of
fices and the central bureaus. Regional offi.ce .atto~neys 
for the first time were given access to speC1all~ed 10-
ternal training programs which serve both to Improve 
skills and substantive knowledge and to strengthen 
working relationships among Departn:ent attor?eys. 
Regular meetings of regional office chIefs were Inaugui 
rated. These sessions keep regional attorneys abreast 0 

current legal developments throughout th~ state, en
able them to share expertise and inform~tIOn, and. 
allow for closer central management review of their 
activities. 

Through these and other efforts, t!le regional 
offices have rapidly become integrated IOto the oper
ations of the Department. 

The reorganization established.a ,",:orking partner
ship among offices and bureau~ on s~gOlficant state-
wide cases. In many major actIOns, Improved . 
Departmental effectiveness resulted from th~ pool 109 
of statewide resources. Example.s of. such actIOr:s 
include the antitrust investigation lOt? alle~atl~ns of 
price-fixing in the milk industry, the IOvestlgatlOn 
of transmission switches in several models of General 
Motors cars, and the successful.effort to stop a L~ng 
Island mortgage firm from sell10g mortgages at 10-
flated interest rates around the state. 

Staffing of the regional offices w~s given greater 
emphasis, and a major recruitment dnve was under
taken to bring in the best possible legal talent. Local 
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judges, bar association leaders, and members of the 
legal community were contacted to recruit many 
outstanding lawyers. 

The inadequate physical plants of many of the 
regional offices also were upgraded. In Rochester, 
Auburn and Monticello new, improved facilities were 
opened at more convenient locations. In Monticello, 
for example, where the office had been located at the 
rear of a walk-up building, the new office in the heart 
of the city's business district has made the Depart
ment's services far more accessible to the public, as 
is shown by the 600 percent increase in consumer 
complaints from 1979 to 1980. 

Also, the Plattsburgh office became a full-time 
facility. This office, which is responsible for cases in a 
huge three-county area in the northernmost part of the 
state, had been for many years a part-time operation. 

The Consumer Outreach Program, inaugurated 
in 1979 to bring attorneys from the Department's 
regional offices to outlying smaller communities, 
continued in 1980 to make the Department's assis
tance more widely accessible. Through the cooperation 
of municipal authorities, who made public space 
available, Department attorneys were able to assist 
hundreds of consumers in less-populated areas of the 
state. By the end of 1980, regular, monthly outreach 
visits were being made into almost every county of 
the state. 

With the growing success of the Harlem office 
where the caseload nearly doubled from 489 com
plaints in 1979 to 950 in 1980, the Attorney General 
also sought to expand the availability of similar ser
vices to other areas within New York City where 
individuals might have difficul ty communicating their 
complaints to the World Trade Center office. Contact 
was made with legal services groups located in other 
boroughs, with a resulting increase in referrals from 
these offices. 

The volume of consumer complaints grew steadily 
in 1980 throughout the state. At the same time, the 
organizational, management and training improve
ments in the regional office network resulted in a 
widespread increase in effectiveness in dealing with 
consumer cases, despite the rising caseload. Some 
offices showed dramatic increases in restitutions 
obtained for consumers. 

In Plattsburgh, where the consumer caseload 
doubled from 305 in' 1979 to 622 in 1980, Depart
ment attorneys were able to increase restitutions to 
consumers tenfold. And in Binghamton, which also 

experienced a doubling of consumer cases from 1979 
to 1980, restitutions also doubled. 

The regional offices also developed increasingly 
effective mediation techniques in dealing with con
sumer cases. Mediation is often an efficient means of 
assisting on consumer problems because the Attorney 
General's office may be able to get results WIthout le
gal action. In the Albany, Buffalo and Auburn offict:'s, 
for example, the high volume of complaints relating to 

auto services were expedited through the creation of 
working arrangements with automobile dealers in each 
area who responded to consumer complaints in a more 
satisfactory manner. 

The regional offices also experienced in 1980 
substantial growth in caseloads relating to representa
tion of the state. 

In particular, the offices with jurisdictions 
encompassing large state correctional facilities Contin
ued to be burdened by a growing volume of prisoner
related litigation. In the Buffalo office, which is 
responsible for cases at the Attica Correctional 
Facility, prisoner-related litigation increased by 58 
percent over 1979. And the Poughkeepsie office, 
which is responsible for cases at the new Downstate 
Correctional Facility at Fishkill and the Green Haven 
Correctional Facility, one of the largest maximum 
security prisons in the state, had an increase of 40 
percent over the year before. 

At other offices, increases in matters relating to 
the Department of Mental Hygiene were significant. 
The Auburn office, for example, continued to expe
rience a steady increase in retention hearings and 
(rials. And cases coming to the Watertown office 
from the St. Lawrence Psychiatric Center located in 
Ogdensburg Continued to mOUnt. 

In Buffalo, Poughkeepsie and the other offices 
which handle claims litigation for the state, the num
bers of such cases and the amounts of money being 
sought have been escalating for some time. Damage 
claims, in particular, have been growing steadily over 
the last few years. 

To manage these growing caseloads better, the 
Department took specific steps to improve efficiency, 
in addition to the overall measures discussed above. 
For example, where warranted by the caseload, re
gional office attorneys were assigned to specialized 
areas of responsibility such as prisoner-related litiga
tion or claims. A federal grant made possible the 
addition of an attorney to work full-time on prisoner 
matters in the Buffalo office. And attorneys were 
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added in Hauppauge and Rochester to enable those 
offices to take on Court of Claims cases for the first 
time. 

The regional offices also began t? take on ex
panded responsibilities for activities formerly handled 
by the central Albany or New Yo~k Ci.ty bu:-eaus. 
They took over criminal prosecutIOns In theIr areas of 
violations of the Labor Law and Workers' Compensa
tion Law. Also, by the end of 1980, regional office 
attorneys were responsible for prosecuting criminal 
cases referred by the State Tax Commission, the 
Department of Agriculture and Mar~ets and. other 
agencies. The Hauppauge office, whlCh prevIOusly 
handled only consumer matters and assisted in cases 
managed by the New York City bureaus, had by the 
end of the year also assumed responsibility for dl:fend
ing many of the suits brought against state 
departments and agencies in Nassau and Suffolk 
courts, including Court of Claims actions. 

The Department inaugurated 
a comprehensive recruitment 
and training program. Legal 
Training and Development 
Chief Holly Hartstone, 
shown here interviewing an 
applicant, directs the new 
effort. 
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As a result of the major changes begun in 1979 
and brought to fruition in 1980, the Department's 
regional offices were by year's end a fully integrated 
network whose work was closely coordinated with that 
of the central bureaus. Despite ongoIng problems in 
coping with growing caseloads without fu~ly adequate 
resources, the offices had demonstrated improved 
effectiveness and greater responsiveness to the needs of 
state agency clients and the public, alike. 

Improvements in Management and 
Operations 

The study by the Institute of Judicial Administration 
of the management and operations of the Department 
of Law found that the dramatic growth in caseloads 
du.r:ing recent years had not been accompanied by 
the necessary planning and management controls. 
With the growth of public protection legislation, the 
expansion of litigation involving state agencies, and 
increased regulatory responsibilities, new management 
initiatives were needed to handle burgeoning 
caseloads. 

In its reports, the 1.J .A. recommended the 
following: 

• Upgrading of planning and resource allocation 
capabilities. The Department's capacity to prov~~e ef
ficient, quality legal services depends on the ab.ll1ty of 
top management to develop and implement uOlform 
policies and procedures for establishing long-range 
goals. 

• Statewide integration of the Department's of
fices and bureaus. The Department had been managed 
along geographic lines with separate Albany and New 
York City operations and more or less autonomous re
gional offices. 

• Upgrading of thp. regional office network. 
These offices differed considerably in the kinds of 
services they offered, had overlapping or unclear 
jurisdictions, and only nominally reported to various 
supervisors. 

• Reorganization of the Department's internal 
structure. Twenty-three bureaus and 12 regional of
fices often had similar or overlapping jurisdictions, 
while those in different geographic areas performing 
similar kinds of work, such as consumer frauds, trusts 
and estates, or prisoner-related litigation, had little 
communication and consultation. 
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• Improved recruitment and training. The 
Department needed formal recruitment programs to 
attract highly qualified attorneys, and formal training 
programs for new attorneys, as well as continuing edu
cation opportunities for more experienced lawyers. 

• Creation of section chiefs to provide a closer 
level of supervision, appropriate compensation for 
supervisors, and a team approach to litigation. 

• Upgrading of the Department's library and re
search services. This essential support service needed 
adequate staff, space and equipment, a substantial 
infusion of resources for necessary acqUlsitions and 
extensive reorganization. 

• The introduction of a computerized case man
agement information system and other systems 
modernization. Reliance on antiquated manual sys
tems severely taxed the Department's ability to 
function in a fully efficient manner. 

• A maJor expansion of support staff including 
the addition of badly needed typists and other cleri
cals and the introduction of paralegals. Burgeoning 
workloads had far outstripped the agency's support 
capabilities, forcing attorneys to devote inordinate 
amounts of time to routine tasks. 

With the aid of the 1.J .A. 's findings and rec
ommendations, the Attorney General undertook a 
series of major Departmental initiatives beginning in 
1?79 and continuing through 1980 to improve man
agement, increase productivity and upgrade the 
quality of the agency's work including the following: 

The PH.OMIS case manage
ment information system 
will track litigation in the 
first use of rhis advanced 
computer sysrem by a state 
attorney general. Project 
head Brian Maybee (lefr), 
and Administrative Director 
Alberr Singer recently 
briefed managers on 
PROMIS implemenration. 

• The reorganization of the Department into 
three divisions which made possible more comprehen
sive planning and resource allocation, and improved 
performance accountability and quality control on a 
statewide basis. 

• The establishment of an integrated regional 
office network within the Division of State Counsel, 
rationalizing jurisdictions, improving communica
tions, and drawing regional attorneys increasingly 
into work on coordinated statewide projects. 

• Reorganization of bureau responsibilities. 
Where responsibilities overlapped, bureaus were 
merged or eliminated. The former Building, Home 
Improvements and Miscellaneous Frauds Bureau was 
merged into the Consumer Frauds and Protection Bu
reau; three bur~'1.us with related responsibilities were 
merged into the Charities, Trusts and Estates Bureau; 
and two separate Environmental bureaus in Albany 
and New York City were consolidated into one bureau 
with statewide responsibilities. 

In some areas, the nature and extent of the 
Department's responsibilities warranted establishment 
of new organizational units. Thus, a full-fledged Civil 
Rights Bureau was set up, a specialized Energy and 
Utilities Unit was created, and the Albany office was 
extensively reorganized to define clear areas of 
responsibility. 

• Implementation of formal recruitment and 
training programs. A Bureau of Legal Training and 
Development was established in 1980 and a significant 
training effort begun. Aided by federal funds obtained 
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through a program administered by the New York 
Secretary of State, .newer attorneys attended an inten
sive trials skills training course offered by the National 
Institute of Trial Advocacy, and work was started to 
develop the Department's own pre-trial litigation 
skills program. The Department also conducted its 
first statewide training conference for nearly 200 
Department attorneys from throughout the state, at 
which experts from within and outside the Depart
ment made presentations on recent legal developments 
and litigation skills, including appellate practice. 
Also, for the first time, a training conference for some 
26 Department personnel involved in consumer 
protection work was held at Cornell University, focus
ing on the multiple legal approaches to handling 
consumer problems. Individual bureaus also imple
mented training projects tailored to their needs. 

The bureau also was responsible for an aggressive 
and highly successful recruitment effort in which 
Department representatives went to 15 northeastern 
law schools in 1980 to seek the most qualified gradu
ates. By the end of 1980, the Department's ability to 
recruit experienced attorGCYs at every level from the 
private bar and from the public sector resulted in the 
determination to require a minimum of bar admission 
and some experience for appointment. 

Major emphasis was given in recruiting to affir
mative action. The Department sought the assistance 
of law schools and of minority, women's and other 
specialized bar groups to reach as many qualified 
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candidates as possible. As a result, of the 201 persons 
appointed as assistant attorneys general during 1979 
and 1980, 12 percent were minority-group members 
and 46 percent were women. 

The Attorney General also issued a number of 
executive orders within the Department to counter 
discrimination and upgrade the Department's profes
sional capabilities. These included orders which 
prohibit discrimination in all aspects of employment; 
set up a unique internal complaint review process; pro
hibit the conduct of official Department business in 
private establishments that discriminate; prohibit sex
ual harassment on the job; and bar outside professional 
practice. 

Of great significance to recruitment, the Attor
ney General obtained a major revision of attorney 
salaries. While the Department could offer new attor
neys just admitted to the bar $16,800 in early 1979, 
the salary was $21,037 as of January 1, 1981. Salary 
levels for attorneys with more experience rose 
commensurately, making the Department significantly 
more competitive with other public and non-profit 
employers. 

In addition, a system of formal performance 
evaluation of attorneys was introduced. Semi-annual 
performance ratings form the basis for salary increases 
and other career development opportunities. The plan 
makes possible the rapid advancement of outstanding 
attorneys. 

Inadequ;([e and anriquated 
support systems are giving 
way to major improvemenrs 
such as these state-of-the-art 
word processors inrroduced 
in 1980. 
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• Closer supervision through the establishment 
of sections and appropriately compensated section chief 
positions within bureaus and inauguration of the team 
approach to complex litigation. Better supervision 
means greater performance accountability, increased 
productivity and improved quality. In addition, the 
creation of supervisory positions at the section level 
offers a career development opportunity for more 
experienced attorneys. 

• Revamping and upgrading of the Depart
ment's library and legal research system. As a first 
step, the library was placed under the Solicitor Gen
eral to provide management by a top agency official 
with statewide responsibilities and extensive knowl
edge of the working needs of the lawyers engaged in 
the Department's unusually varied practice. Second, 
a new, dynamic and able chief of library services was 
appointed, a lawyer-librarian with responsibility for 
direct supervision of all library and research services. 
Third, a modest, initial infusion of resources for badly 
needed acquisitions was made, with emphasis on 
upgrading the regional office libraries. And, for the 
first time in the Department's history, an automated 
legal research system was installed in Albany and 
New York City. 

• The development of a computerized case man
agemen.t system and other systems improvements. 
With the award in 1980 of a $233,000 federal grant 
from the taw Enforcement Assistance Administration 
to supplement a stare appropriation, the Department 
moved forward on the development of a system that 
will track the approximately 35,000 litigated cases 
handled by the Department, as well as non-litigation 
matters, and provide a wide-range of information 
critical to management decision making. The system, 
which uses a modified version of the Prosecutors Man-

Shortcomings in research 
capabilities are being met 
by lawyer-librarian Thomas 
Heitz (left), the new Chief of 
Library Services, who has 
moved to upgrade collections 
and inrroduce computerized 
legal research. 

agement; Information System (PROMIS) developed by 
the InstItute for Law and Social Research, will be 
operational in the first pilot bureau in 1981. After 
this it can be implemented agency-wide, if the 
necessary resources are available. The operation of 
PROMIS in the office will serve as a model that 
can be replicated by other state attorneys general. 

Other computer systems - described above -
were implemented to aid specific operations in Ap
peals and Opinions, Charities, Trusts and Estates, 
Real Estate Financing, and Investor Protection and 
Securities. 

• Intruduction of the first "state-of-the-art" 
word processors in critical typing support locations. 
Video display typing systems were installed on a trial 
?asis with :-esults indicating substantial improvement 
In productIvity and flexibility. A major program for 
replacement of obsolete equipment by new high-tech
nology word-processing units is planned for 1981. 
This will have an enormous positive effect on the effi
ciency and productivity of this most basic support 
service for Department attorneys. 

• Establishment of new paralegal positions. AL
though no significant change in support staff levels 
was achieved during 1980 due to inadequate budget 
resources, a small number of paralegal positions was 
authorized. These paralegals are beginning to handle 
some of the many more routine tasks previously per
formed by attorneys, allowing the attorneys more time 
to devote to the work which demands their specialized 
training and skills. 

At the close of the year, levels of support staffing 
r~mained seriously inadequate, but plans for substan
tIal enlargement of support capabilities during 1981 
were being made. 
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Consumer 
Protection 
Since the 1960s, the Attorney General's responsibil
ities to protect the public in the retail marketplace 
have expanded enormously. The consumer protection 
section of the Executive Law has been repeatedly 
amended to give the Attorney General broader author
ity to uproot patterns of fraud and illegality, to redress 
actions which are not only illegal but unconscionable, 
and to seek restitution and damages. 

The office's mandate was also significantly broad
ened during the 1970s through passage of numerous 
statutes to redress abuses within specific industries. 
The Debt Collection Procedures Act (1971), the Fair 
Credit Billing Act (1973), the Mail Order Merchan
dise Statute (1974), the Mobile Home Warranties Bill 
(1975), the Performing Artists Law (1977), and the 
Price Gouging and Ttuth-in-Storage Laws of 1979 are 
typical examples. 
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:-'Llllal'emCIH of the Attornc) 
Gcneral's respor.'ibilitics to 
protcn the publ ic is ccntr,t/
ized under Public Advocan' 
Division Chid- Robert Her~ 
mann (ril'hr> ,U1d Deput)' 
Chief Sllltt C;reathead. 

As a result of these increased responsibilities, the 
Attorney General has taken action both to streamline 
the processing of consumer cases and - through in
creased litigation - to improve the Department's 
ability to deter unlawful conduct. 

As a result, in 1980, the office was able to obtain 
$7,192,727 statewide in restitution of both goods and 
services for consumers, and to bring a series of signifi
cant legal actions against major violators of the 
consumer protection laws. 

Credit and Lending Services 

With the growth of the credit card industry and the 
extension of consumer credit generally, the abuses have 
grown. As consumer complaints related to credit 
mounted, attorneys in the Consumer Frauds and 
Protection Bureau focused on demonstrating patterns 
of abuse by major lending institutions, and several 
precedent-setting actions were commenced. 

The Attorney General brought suit against 
Citibank, the nation's second largest commercial 
bank, charging that the bank had illegally changed 
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the terms of twO of its credit programs. After interest 
rates were raised in March, the bank imposed the 
higher rate on prior balances, as well as on new loans 
made when consumers used their credit line, which 
was in violation of the state's usury, banking and fraud 
laws. 

Patterns of abuse were also uncovered among a 
number of debt collection firms. While deceptive 
collection practices have come under greqter control 
due to new federal and state laws, individual com
panies continue to engage in crude and unlawful 
harassment of consumers. 

Having received complaints from throughout the 
state concerning AVCO Financial Services of New 
York, the third largest consumer loan company in the 
state, the Attorney General launched a major inves
tigation into AVCO's debt collection practices. COutt 
action was instituted against AVCO under the New 
York Debt Collection Procedures Law - only the 
second such litigation under this statute - charging 
that AVCO employees threatened debtors with death, 
physical injury or loss of reputation, and made abusive 
and obscene phone calls to de~tors and their families, 
friends and employers. 

During 1980, the Department also brought the 
first court case under the state's Plain Language Law. 
The action challenged the readability of the Lincoln 
Savings Bank's safe deposit rules. After a robbery at a 
Lincoln branch in which 287 safety deposit boxes were 
broken into and looted, the Attorney General charged 
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that, as a result of the unreadable sections, key provi
sions were concealed and consumers left unprotected. 
The case was settled when the bank agreed to revise its 
agreement form and to provide additional disclosures. 

Auto Sales and Repair 

Auto sales and repair problems are a major source of 
complaints received by the Department, particularly 
in the regional offices. In response to these com
plaints, the Attorney General placed increasing 
emphasis on investigative efforts and legal actions 
on behalf of large numbers of consumers. 

In 1980, the Attorney General launched a 
statewide investigation into allegations that General 
Motors had installed an undersized and inadequate 
transmission in full-sized cars built during the last 
four model years. The Department had received more 
than 2,500 complaints from New York car owners 
that these faulty transmissions required premature re
pair, typically costing about $450. The Attorney 
General is asking restitution for these customers, who 
have lost more than $700,000 dollars to date. 

r n another case. General Motors agreed this 
past year to settle an action on behalf of 9,500 New 
Yorkers who purchased 1977 Oldsmobile, Pontiac and 
Buick cars equipped with non-matching engines. The 
company agreed to make approximately $200,000 in 
restitution to customers for engine repairs already 

Effcnive COllsumcr protcC
tion requires cooruin<lteu 
statewidc eft()rts, likc the 
probe which reYe,ded a p<lt
tern of excessi\'C bill inl' in 
auto repair shops. 
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made, to repair those malfunctions which still exist, 
and to pay $40,000 in costs to the state. 

Department attorneys also cracked down on the 
practice by some auto dealers of "bumping up," or 
raising the agreed-upon sales price of a vehicle be
tween purchase and delivery. Attorneys in the Albany 
office moved against a Delmar Honda dealer for charg
ing customers for artificially inflated transportation 
fees and unwanted rustproofing and polyglycc .. ctting. 
A court order was obtained permanently barring the 
dealer from charging for these excess or unwanted 
services and ordering restitution to all defrauded 
customers. And in Buffalo, action against a Buick 
dealer for illegally raising prices on delivery was suc
cessfully concluded with an order for restitution and 
a penalty. 

In New York City, the Consumer Frauds and 
Protection Bureau reached an agreement with the 
American distributor of Toyota cars under which the 
company will correct misleading advertising about the 
cars which are actually available to consumers. Because 
of the company's distribution and allocation system to 

Consumer Protection Bureau 
Chief Melvyn Levemhal (left) 
heads a unit which cakes ma
jor actions co help large 
numbers of consumers. $7.2 
million in refunds and 
restitucions was obcained for 
consumers in 1980. 
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dealers, car buyers had found themselves charged more 
on delivery than they had agreed to when they signed 
purchase agreements. Under the agreement, victim
ized customers also received $15,000 in refunds. 

Faced with an alarming increase in complaints 
about overpricing in auto repair, the Attorney General 
initiated a statewide probe into repair shop practices 
with the cooperation of the Department of Motor 
Vehicles. Investigators examined 408 invoices in 21 
repair shops where charges were derived from flat-rate 
manuals. The investigation revealed that 56 percent of 
all customers were overcharged under this system, be
cause the actual time for the work required was less 
than that stated in the industry manuals. Statewide, it 
is estimated that New Yorkers are being overcharged 
$73 million annually. 

To combat this practice, the Attorney General 
proposed legislation requiring disclosure of the meth
ods used in calculating labor costs and limiting the 
customer's charge to the rate for the actual time in
volved or the rate computed by the flat-rate manual, 
whichever is less. 

Some moving and scorage 
firms failed co comply with 
the new Truth-In-Scorage 
Law, enacted at the Attorney 
General's tequest, and enforce
mem action began in 1980. 

Representing the Public 

L 

Milk Price Fixing 

As a result of complaints from milk retailers and 
media reports concerning possible anti-competitive 
practices in the milk industry, the Attorney General 
commenced a statewide antitrust investigation into 
alleged price fixing and other illegal practices in the 
milk industry. Among other things, the investigation 
sought to uncover whether there were illegal agree
ments among milk wholesalers to maintain milk prices 
at above market levels, and whether retailers were be
ing. forced to accept this practice. The Department's 
regIOnal offices cooperated, gathering information and 
evidence from industry sources, retailers and the 
public. 

The Attorney General also launched a related 
investigation into possible antitrust violations or other 
irregularities in public bidding for school milk 
contracts. 

Olympic Game Refunds 

A major case arose out of the 1980 lake Placid Winter 
Olympics. A number of customers paid for tickets in 
advance but could not obtain the tickets in time to at
tend the events. Others sent in payments for tickets 
for events that were already sold out. Due to trans
portation tieups at lake Placid, many ticket holders 
could not attend the events they had paid to see. The 
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The public as a whole bene
fits from the Attorney 
Gener~J's amitrust actions 
such as the statewide probe 
of milk price-fixing. Here, 
Amitrust Bureau Chief 
Lloyd Constamine (left) and 
bureau atcorney Alice 
Mcinerney discuss the milk 
case. 

Attorney General's Plattsburgh and Albany offices 
were able to help many ticket holders prior to and 
during the events, but a substantial number of cases 
remained unresolved after the events were over. 

Through the efforts of the Department's attorneys 
in both Albany and Plattsburgh, a settlement was 
reache~ in which the lake Placid Olympic Organizing 
CommIttee agreed to pay $1. 5 million in both refunds 
and interest on the delayed refunds. 

After the President urged a boycott of the 1980 
Summer Olympics in Moscow, many New Yorkers 
who had pre-paid their travel costs but chose not to 
go were unable to get refunds. The Attorney General's 
office inrervened and recovered more than $120 000 
in refunds from the insurance company which h~d 
provided the trip cancellation insurance. The Depart
ment also sought assistance from the White House in 
recovering the COSt of tickets for those who chose not 
to attend and participated in a class action suit to 
obtain refunds. 

Travel and Recreation 

Failure to provide promised services led to a number of 
im?~rta?t cas:s in the travel and recreation industry. 
A JOInt lOvestlgation by the Attorney General and the 
New York City Department of Consumer Affairs un
covered massive fraud in the operation of New 
Horizons Unlimited, a travel agency which had de
clared bankruptcy. Because the company owed 
approximately $658,000 to more than 1,300 persons 
throughout the nation, the Attorney General per
suaded the U.S. Bankruptcy Court to authorize suit 
aga~nst t?e company. Subsequently,.the Attorney Gen
eral s actIOn led to a court order granting restitution 
and permanently barring the company's principals 
from doing business in New York State. 

. In Albany, refunds totalling $5,000 were ob
ta~ned for c~stomers of a travel agency which had 
faIled to delIver promised tours or refunds. The com-
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pany was required to post a $50,000 performance 
bond before doing any further business in New York 
State. In New York City, when the promoter of a 
hea~ th club failed to open the club as promised or to 
return deposits, the Department commenced court 
action seeking to apply certain assets of the firm to 
refunds. The matter was pending at year's end. And in 
Binghamton, after a pilot training school went out of 
business, Department attOrneys obtained $10,000 to 
reimburse students who had paid for but not received 
lessons. 

Because the level of complaints concerning the 
travel industry remains consistently high, the AttOr
ney General proposed legislation which would require 
the registration of travel agents and the creation of an 
industry fund to reimburse consumers who fail to get 
services which they have paid for. Another bill pro
posed by rhe AttOrney General, to prohibit travel 
services from placing a "credit hold" on a consumer 
credit card account without obtaining the consumer's 
consent, was passed by the Legislature in 1980. 

Moving and Storage 

In response to persistent and widespread complaints 
about overcharges in the moving and storage industry, 
in 1979 the Attorney General drafted and the Legisla-
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Travel and leisure arriviries 
gi\'e rise co many cul11-
plaines. i\losr cnl\'el and 
leisure indusrry firms operate 
properly, bur some fail co 
del iver services or make 
refunds. 

ture passed a Truth-In-StOrage La\v. For many years, 
warehouse operators had a system of "lowballing" es
timates, quoting charges that were often much lower 
than what customers had to pay once the goods or fur
niture had been removed to a \varehouse. Under the 
new law, a written contract estimating costs must be 
presented before any goods can be received for stOrage, 
and the final price charged must be within 10 percent 
of that estimate. 

In 1980, the Attorney General began an indus
try-wide probe of moving and stOrage owners and 
operators to insure industry compliance and found 
widespread non-comnliance with t.he new law. \X1here 
firms failed voluntarily to change illegal practices, 
attorneys of the Consumer Frauds and Protection 
Bureau began preparation for court action. 

Consumer Frauds Bureau attorneys also won a 
court judgment against a moving company which had 
promised to deliver the possessions of 70 families from 
New York to PuertO Rico but, instead, abandoned 
them in Florida. Under the court order, the Attorney 
General arranged free shipment and delivery to the 
rightful owners, and the company was barred from do
ing business in New York unless it got all the 
requisite federal, New York and Puerto Rico permits. 

Other Major Actions 

Complaints about mail order firms which fail to pro
vide refunds for unshipped merchandise make up one 
of the largest categories of complaints to the Depart
ment of Law in every area of the state. In 1980, the 
AttOrney General for the first time invoked the scate's 
Mail Order Merchandise La\\' against an out-of-state 
company. On behalf of 4,000 victimized custOmers, 
court action was taken against Camalier & Buckley, 
Inc., a well-known WashingtOn, D.C. retail chain, 
which had licensed its name to a New York mail order 
company that failed. 

In another typical action, a court order was ob
tained by attorneys in the Department's Albany office 
requiring an Oneonta manufacturing firm to pay 
$25,000 in restitution for undelivered goods. And in 
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Long Island, an Oceanside firm which failed to make 
delivery of expensive electronic equipment was ordered 
to pay a civil penalty and to provide restitution to its 
customers. 

Responding to health warnings by the U.S. Food 
and Drug Administration concerning the dangers of 
sun-tanning salons, the Department undertOok a field 
survey of the industry to determine compliance and, 
where appropriate, took legal action. As a result, 
agreement was reached with several salons to display 
the appropriate warnings, to post instructions for the 
proper use of tanning equipment, to provide goggles, 
and to screen out individuals most susceptible to 
harm. 

In another case involving health hazards, the 
Department closed down the Long Island firm, Hair 
Discovery Center, also known as Hair Labs, Inc., for 
providing synthetic hair implantations as a supposed 
cure for baldness. Department attOrneys charged that 
the firm's claims were fraudulent and its services 
dangerous to health and illegally performed by non
physicians. 

In Rochester, Department attorneys shut down 
two high-pressure bulk meat sale operations which 
used "bait and switch" tactics. The two firms ad
vertised sides of beef at low prices, but the advertised 
beef was of exceedingly poor quality, and consumers 
were pressured into buying much more expensive 
meat. The firms also failed to disclose the actual per
pound cost of the meat. An investigation begun in 
1979 with the cooperation of the Monroe County Dis
trict AttOrney's Office resulted in 1980 in a conviction 
for fraud against Block and Kleaver Inc. and a guilty 
plea of false advertising by Meat City, a Rochester 
subsidiary of the Reiff tOn Beef Company. Close to 
$15,000 in restitution was obtained for nearly 300 
customers who had been victimized, and Reiff tOn Beef 
was barred by court order from such practices in their 
other outlets. 

In a case involving misrepresentation in door
to-door sales, Consumer Frauds Bureau attorneys 
obtained $34,000 in refunds and credits for more than 
200 New York veterans. The veterans had been misled 
into believing that they could obtain "free" graves 
from the Forest Green Park Cemetary Association in 
New Jersey, which falsely held itself Out as endorsed 
by the Veterans Administration. 

The Department also cracked down on door-tO
door sales merchants and others around the state who 
provide services requiring contracts but who fail to 
alert custOmers to their right to cancel the contracts 

within three days. In the Albany and Binghamton 
areas, for example, 2,000 members of two health spas 
were informed of their right to cancel their contract 
under the newly passed Health Club Services Act. 

The Department also received numerous com
plaints about paid-in-advance services which the 
potential suppliers fail to deliver. In one case, the 
Department recovered approximately $24,000 in 
restitution for nearly 1,500 consumers who had sub
scribed to At Home magazine, which then failed to 
publish on a regular basis as promised. 

Mediation 

The Department of Law receives thousands of con
sumer complaints each year which it resolves 
satisfactorily through the mediation process. The 
Consumer Assistance Unit of the New York City 
Consumer Frauds and Protection Bureau obtained, for 
example, an estimated $800,000 in refunds, replace
ment merchandise or services for close to 5,000 
consumers. A typical case involved a consumer who 
bought a refrigerator from a retail outlet in Brooklyn, 
only to discover cracks in the freezer. After months 
passed and the stOre failed to make the proper repairs, 
the Attorney General's office intervened, and was able 
to get a ne\v refrigeratOr for the consumer. 

Most of the complaints received by the Depart
ment concern faulty or undelivered merchandise or 
services. In the Harlem office, dozens of complaints 
about the delivery of damaged furniture were resolved 
through negotiations with furniture dealers who 
agreed to procedures for quick replacement or repair. 
And in the regional offices throughout the state, hun
dreds of complaints about autOmobile dealers or repair 
services were resolved through the Department's ef
forts to obtain refunds, replacement vehicles, or the 
necessary adjustments or repairs. 

In the area of travel and recreation, many com
plaints also were disposed of satisfactorily through 
mediation. The Monticello office obtained refunds 
from several local hotels for travelers who had can
celled their reservations within the required time limit 
but had been unable to get their money back. In 
Utica, when an out-of-state health club closed without 
warning, the Department arranged for a local hotel to 
continue the services contracted for by the club mem
bers. And when a theater in the Buffalo a~ea closed in 
mid-season, the Buffalo office arranged to have tickets 
honored by the new owners in an up-coming season. 
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Tenant, 
Homeovvner and 
Homebuyer 
Protection 
In this period of high inf1ation, tight money and 
apartment shortages, the Attorney General put 
increased emphasis on the Department's role in 
enforcement of both the State Emergency Tenant 
Protection Act and the New York City rent stabili
zation laws. 

Apartment Rental 

For the first time in the history of the Department of 
Law, the Attorney General ordered a large-scale inves
tigation of rent overcharges and became the first 
elected public official to sue New York City landlords 
for rent gouging. 

As a resul t, by tbe end of 1980 the At torney 
General's Consumer Fr.auds and Protection Bureau was 
successful in obtaining more than $3 million in rent 
overcharge refunds for more than 20,000 tenants in 
Manhattan, the Bronx, Queens and Brooklyn. In one 
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case im'oh'ing Carol Management Company, 8,000 
apr'rtments in 50 buildings \vere affected, resulting in 
refLl11ds in excess of $1.2 million. 

Because of the persistent pattern of abuse uncov
ered within New York City, the AttOrney General 
ordered the probe extended to Westchester and Nassau 
Counties with the cooperation of the State Division of 
Housing and Community Renewal. In \'\1estchester, 
bureau artorneys are investigating landlords who failed 
to comply with a county rent guidelines resolution, 
which requires submission of detailed information be
fore raising rents in stabilized apartments. 

The Consumer Frauds and Protection Bureau also 
handled more than 2,000 cases of mishandled apart
ment rent security deposits. Department attOrneys 
tracked down missing deposits, sought former land
lords who had failed to turn over deposits to new 
landlords, and reguired landlords to open escrow bank 
accounts for rent deposits as required by law and to 
pay past-due interest to tenants where they had failed 
to do so. In 1980, the Department refunded Of 
escrowed more than $100,000 in tenants' rent security 
deposits. 

Department artorneys were also engaged during 
the year in negotiations with major real estate industry 
representatives to revise the standard lease form used 
by most landlords in New York. The aim was to bring 
leases into compliance with the plain language law by 
making their provisions easily understandable, clearly 
spelling out tenants rights and options. 
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Homeowner Protection 

In order to provide badly needed relief to homeowners 
victimized by some contractors who fail either to make 
the agreed upon repairs after accepting payment or to 
perform proper work, the Attorney General moved to 
strengthen the Department's ability to handle such 
complaints. \'\1here contractOrs ignored Department 
attorneys' reguests for information, a record number of 
subpoenas WtlS issued in 1980, and, where necessary, 
further legal action was pursued. 

Lawyers in the Albany office, for example, took 
ac~ ion against. a contractOr who had provided faul ty 
dfJveway repaIrs, resulting in six separate complaints. 
The case was settled when the contractor a<rreed to b 

make refunds to two customers and do over the work 
for femr others. Many other cases resulted in similar 
restitution or in violators beinn barred from doing b c 

further business in the state. 

In two-thirds of the cases of home improvement 
complaints, Department attOrneys were able to achieve 
satisfi:ctory resolution through mediation. The Pough
keepSIe office, for example, negotiated an agreement 
with a home building contractor and two r~ofin(t SUI)-c b 

ply manufacturers to share the cost of redoing faulty 
shingling jobs. C 

Under the Mobile Home Tenants Bill of Rights, 
the Department moved against a mobile home park in 
Dutchess County to obtain restitution for tenants who 
were charged illegal rent increases. In other areas of 
the state, the agency took aCtion against the manufac
turers and distributors of mobile homes for defective 
construCtion and related problems. The Monticello of
fice, for instance, was able to obtain refunds or repair 
work for more than a dozen mobile home residents. 

In a case involving statewide coordination amon u 

the Department's regi(~nal offices, attorneys in the t-> 

Buffillo office, acting on complaints received in many 
areas of the state, rook action against a Lonn Island 
f 

,t-> 

irm offering home mortgages at inflated interest 
rates. The Vanguard Holding Corporation, a mortgage 
wholesale company which charged interest rates 
prevailing at the time of closing, was alleged to be 
deliberately delaying closings so as to profit from es
calating rates. A settlement was reached in which the 
company agreed to make refunds to mortgagees who 
had already suffered by such delays and to submit fu
ture cases of delay in closing to binding arbitration by 
court-approved arbitration associations. 

AttOrneys of the Consumer Frauds and Protection 
Bureau also moved against three Long Island FHA 

mortgage lenders for charging real estate brokers and 
homeowners the mortgage recording tax which the 
lenders were reguireu by law to pay themselves. The 
court ordered one company to make restitution 
estimated to exceed S30,000 and is withholdin<r 
decision agai nst the other twO pending the out2~me 
of private suits against them. 

Cooperatives and Condominiums 

In the la~t five years, the number of offering plans for 
cooperatIve and condominium conversion submitted 
for filing with the Attorney General's office rose by 
800 percent - jumping dramatically from 07 offer
ings in 1976 to 596 in 1980. This explosion in the 
marketplace was not accompanied by a commensurate 
increase in personnel needed to review plans. The se
vere burden pbced on the Department's limited staff 
r~sulted in ,~significant backlog of plans awaiting re
vIew .. To aSSIst the Department in clearing up the 
grow1l1g caseloads, the Legislature provided for a 
substantial increase in the Real Estate Financing Bu-
reau's resources beginning in January, 1981. C 

Despite the serious problems, artorneys for the 
Real Estate Financing Bureau were able to nearly dou
ble the number of conversion plans accepted for filing 
from 180 in 1978 to 347 in 1980. One indicator of L 

the increasingly effective activity is that, in addition 
~o on~oing review and Spot field checks, Department 
I~VeStIgators condUCted 1,853 background investiga
tIons of sponsors, principals of sponsors and salesmen 
in 1980, compared to 675 such investigations in 
1978. C 

. As conversio~s.of apartment buildings to coop
eratIve or condomlnlll~11 ownership increased sharply, 
harassment and other Illegal activities rose as well. In 
~'esponse, the Real Estate Financing Bureau stepped up 
ItS enforcement activities. In one case, the firm of Vil
lage Mall ~ownhouses, Inc. and its three principals, 
took depOSIts for '~ ne~\' condominium they were sup
posedly construCt1l1g In Queens. The .building was 
never constructed and the developers attempted to di
vert $636,000 in deposits. A lower cour:: judge found 
the developers guilty of 15 COllntS of grand la~ceny. In 
1980 the Court of Appeals unanimously supported the 
AttOrney General's position by upholding the com,ic
tions with limited modifications. The re~11ainder of 
restitution payment was completed, and two of the 
three principals began serving their prison sentence in 
December. As a result of this and other actions, more 
than $3 million in restitution was obtained in 1980. 

n 
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The Attorney General also secured court-ordered 
injunctive relief where harassment of tenants was 
found. 

In other actions protecting the legal rights of 
tenants, Real Estate Financing Bureau attorneys went 
to court on complaints that some landlords had at
tempted to raise apartment purchase prices during the 
initial 90-day period prescribed by law for sales exclu
sively to existing tenants. The action resulted in 
judicial confirmation of the Attorney General's posi-
tion that such increases are not legal. . 

Because the unusual explosion in conversions of 
rental buildings to cooperative and condominium 
ownership is taking place in one of the tightest rental 
markets in New York history, the Attorney General 
proposed to the Legislature a series of reforms to pro
vide a more consistent framework for the enforcement 
of existing laws and to provide fairness and security for 
tenants. Current laws set markedly different require
ments for offerings in various parts of the state. The 
Attorney General's program calls for extension of the 
protections now provided to New York City residents 
to the rest of the state. The program also proposes an 
increase from 35 to 51 percent in the proportion of 
tenants who must approve conversion of a building 
where tenants could be evicted; stricter definitions of 
the tenants eligible to be counted as approving conver
sion to prevent brokers and sponsor nominees from 
unfairly influencing the outcome; a longer period for 
tenants to decide whether to buy their apartments; 
more time for tenants choosing not to buy to relocate; 
and broa.der protections for senior citizens and the 
handicapped to exempt them totally from possible 
eviction. 

Low-income Cooperatives 

A major project during the year was the development 
of a special program in conjunction with the City of 
New York to facilitate conversion of low-cost housing 
acquired by the city through in rem tax foreclosure to 
cooperative ownership. A prototype pilot project used 
standard form documents and enabled buildings to be 
sold to the tenants who lived in them. The city's 
policy is to sell all buildings on the same terms and at 
the same price of $250 per dwelling unit. The chief 
concern of the bureau in implementing the standard 
plan approach was to develop a model form of co-op 
offering written in plain English that would be easily 
understood by lawyers and tenants, minimizing the 
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hil~h legal fees normally generated by a "one-of-a
kind" offering plan, while making cooperative living 
a reality for lower-income city r~sidents. 

Real Estate Syndications 

The number of real estate syndication offerings filed 
with the Attorney General also have experienced a 
rapid expansion, almost tripling from 530 in 1976 
to 1,515 in 1980. Because of the large sums often 
involved in real estate investments, the growing 
complexities of financing vehicles, tax laws and envi
ronmental restrictions, investors are increasingly 
turning to syndication or homeowner association 
offerings. 

During 1980, Real Estate Financing Bureau 
attorneys reviewed filing:; or exemptions for offerings 
with a total market value of $26.8 billion. 

Energy and 
Utility Services 
As part of his responsibilities as the state's chief legal 
officer to protect the public interest, the Attorney 
General has moved vigorously to give the public a 
voice in the complex legal process of utility rate regu
lation and in other important energy matters. 

\XTith inflation sapping real incomes, the succes
sion of unprecedented increases in utility rates are 
causing real hardships for families and businesses, 
alike. To oppose more effectively unjustified rate re
quests or portions of requests, the Attorney General 
created a special Energy and Utilities Unit within the 
Department's Bureau of Consumer Frauds and Protec
tion. In 1980, this highly specialized legal staff 
intervened in major rate cases before the Public Service 
Commission and went to court to argue the case for 
business and residential consumers. 

Utility Rate Cases 

When the New York Telephone Company asked for a 
massive $381 million rate increase, the Attorney Gen
eral intervened in opposition, and, in part due to the 
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ar<?u~ents raised by the Attorney General, nearly $80 
mllllOn of the company's request was denied. Depart
ment attorneys charged that the increase was not 
intended to provide phone service but to subsidize the 
company's plans to improve its competitive abilities in 
t~e fa~e of the Federal Communications Commission's 
hlstonc order deregulating many aspects of the tele
phon.e industry. The P.S.c. acknowledged the validity 
of thIS concern and shaped the final award to the New 
York. Telephone Company accordingly. The price of 
publIC pay phone calls was kept at 10 cents and the 
basic service charge for home phones was al~o held 
down. 

. The Attorney General was also successful in win
mng release to the public of certain documents which 
New York Telephone had submitted to the P.S.c. to 
demonstrate the neeu for a rate increase but wished to 
keep confidential. The commission agreed with the 
Attorney G:eneral that documents submitted to sup
port a rate Increase should be public, setting an 
Important precedent for future rate cases. 

~he Attorney General opposed the 15 percent 
~ate hIke requested by Con Edison and the 16 percent 
Increase sought by Central Hudson Gas and Electric 
raising the issue of economic impact in rate setting.' 
Attorneys from the Department's Energy and Utility 
Unit presented evidence to demonstrate that the sound 
financial condition of the two utility companies did 
not warrant increases which would have adverse eco
nomic and social effects on the region. The P.S.c. 
reserved decision in both cases. 

In an?ther a~tion, ~epartment attorneys were 
successful In arguIng agaInst the immediate adoption 
by the P.S.c. of revised deposit requirements for tele
phone c~stomers. The proposed requirements would 
have oblIgated new Customers without bank references 
or credit cards to post deposits. 

Because of the thousands of consumer complaints 
received by the Department, the Attorney General 
also pressed for passage of a Residential Consumers 
Utility Law and P~ocedures. Act. The law would pro-
tect r~tepaye~s agaInst unfaIr requirements for security 
depOSIts, arbItrary refusals of service because a prior 
tenant had not paid, termination of service without 
fair notice, and denial of the opportunity to pay over
due bills on installments. 

i? fuel.costs to Customers when fuel costs to the utility 
nse, WIthout having to make a case through the usual 
P.S.c. .proc~dures. Cheaper fuel costs alie supposed to 
result In savIngs to consumers. 

Consolidated Edison tried to use this automatic 
rate hike when one of its newest plants was knocked 
out of service. It increased its rates to all 2.9 million 
of i~s elec~ric Customers following the flooding of its 
IndIan POInt II nuclear generator at Buchanan in 
Westchester County. The Attorney General asked the 
P.S.c. to disallow the estimated $850,000-per-day in
cre~se and or~er a refund to rate-payers. The utility 
~lalmed t?at It needed to recover the higher fuel costs 
Involved In alternative generation while the nuclear 
plant was shut. Department attorneys charged that the 
shutdown resulted from company negligence and mis
management and that the resulting costs should be 
borne by the company. They presented evidence to 
show that CO.n Edison was not only negligent in the 
few weeks pnor to the flooding but also had failed for 
at least five years to maintain or replace equipment 
properly. 

In another c~se, :he Attorney General challenged 
the Long Island LIghtIng Company's imposition of a 
15 1?ercent rate increase on its 900,000 residential and 
bUSIness Customers through the fuel adjustment clause. 
The P.S.c. did not tule on the question in 1980. The 
Attorney General asked the P.S.C.' to investigate 
L.ILC~'s failure to reduce its costly dependence on for
eIgn oIl and to allow customers to spread out their 
payment of sudden increases over a six-month period. 

Fuel Adjustment Increases 

First adopted in 1917, the fuel adjustment clause al
lows regulated power companies to pass along increases 

The Artorney General's En
ergyand Uriliries Unir, 
headed by Paulann 
Caplovirz, contributed 
significanrIy to reducing a 
relephone rare increase re
quesr by S80 million. 
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To prevent cases like these from arising in the fu
ture, the Attorney General also commenced a broad 
legal challenge against the Public Service Commis.sion 
for allowing such increases, arguing that the PublIc 
Service Law prohibits rate changes of significant size 
without 30 days notice and a pt:blic hearing. Current 
P.S.c. rules permit such increases on only three days 
notice and without any hearing. The Attorney General 
has also proposed legislation to eliminate the fuel 
adjustment clause entirely, asserting that the original 
intent to give both the benefits and burdens of fluc
tuations in fuel costs to consumers had long given way 
to a practice of using the clause as a device to effect 
large rate increases without proper scrutiny. 

Fuel Oil and Gas Overcharges 

New Yorkers are bearing the brunt of the disastrous 
changes and disruptions in the world's oil markets 
since 1973. Because of the billions of dollars of over
charges by national oil companies which sell to New 
York customers, the Attorney General and the New 
York State Energy Commissioner, in an unprecedented 
action, took the U.S. Department of Energy to court, 
challenging its policy of settling huge overcharge 
cases. The legal action, brought jointly with the State 
of Minnesota, challenges the federal energy agency's 
failure to provide refunds to victimized consumers in 
its settlement of its overcharge case against the Amoco 
Oil Company. The suit also seeks to require the 
Department of Energy to continue to prosecute for 
past violations of the oil price and allocation rules 
mandated by the Emergency Petroleum Allocation Act 
and to help consumers who have been overcharged to 
bring private suits against oil companies. 

In a related action, the Attorney General ob
tained a u.S. Magistrate's order in Minnesota 
preveilting Amoco flom destroying the records which 
would document the amount the company overcharged 
consumers from 1973 through 1979. 

The Attorney General also joined with the attor
neys general of seven other states in bringing an action 
in the United States Supreme Court against the State 
of Louisiana challenging the constitutionality of its 
"first use" tax imposed in 1979 on natural gas ob
tained from the outer continental shelf. The action 
seeks recovery of up to $60 million on behalf of New 
York consumers who paid the tax while it was in ef
fect. In 1980, the Court appointed a special master to 
determine the facts of the case, and his reports and 
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recommendations were submitted to the Court for oral 
argument in 1981. 

Because intermittent shortages of oil supplies 
have been coupled in New York with unprecedented 
price rises, the Attorney General fought for and 
achieved passage of a state law in 1979 which prohib
its price gouging on vital necessities, including home 
heating oil. Under the powers granted to the Attorney 
General by the new law, Department attorneys in 
1980 conducted a statewide survey of the prices 
charged for home heating oil. One result of the find
ings was a charge filed by the Attorney General 
against the Strong Oil Company of Southampton, 
Long Island, for price gouging its home heating oil 
customers. The Department is seeking a price 
rollback, restitution of all overcharges to consumers 
and a fine. The trial court upheld the state's claim 
that it has a duty to protect the public from price 
gouging when a critical commodity is at stake, but 
found that federal law decontrolling the price of oil 
pre-empted New York law in this case. The state has 
filed an appeal. 

The Attorney General chal
lenged utilities' use of the 
"fuel adjustment clause" to 

raise rates sharply without 
hearings, as when LILCO 
hiked its rates 15 petcent for 
its 900,000 customers. 
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Because of a large number of complaints received 
against companies supplying bottled propane gas for 
residential use, the Department undertook an inves
tigation and is preparing litigation designed to stop 
abusive billing practices, deposit requirements and 
minimum purchase rules by the companies on whom 
many rural, low-income and fixed-income families 
depend. 

Because of complaints and inquiries received from 
residents in the Capitol District area, the Attorney 
General published a Landowner's Gttide To Oil and Gas 
Leases, listing the pitfalls a potential lease-signer is 
likely to encounter and offering suggestions on avoid
ing them. This was done after oil and natural gas 
drilling companies had become active in Rensselaer 
and Washington counties. While supporting the need 
for oil and gas explorations in New York State and 
elsewhere in the country to offset dependence on for
eign oil, the Attorney General has a duty to provide 
protection to those in the marketplace - such as 
long-time landowners faced with complex lease 
arrangements - who may fall victim to unscrupulous 
practices. 

Heating Equipment 

Wi th rising homeowner concern about fuel conser
vation to keep costs down, the Attorney General 
initiated an investigation into the claims of companies 
advertising fuel savings devices. When laboratory tests 
did not validate the fuel savings advertised for "Fuel 
Boss," an automatic vent damper sold by the National 
Energy Reduction Corporation, the Attorney General 
was successful in obtaining refunds of close to $50,000 
for some 100 customers who had purchased the device. 
The firm also agreed to alter their future advertising. 

The Department's regional offices were especially 
active in resolving numerous complaints from home
owners about the installation or maintenance of home 
heating equipment. The Poughkeepsie Office, for 
example, assisted in the recovery of $4,000 for an 
Ulster County homeowner who had been unable to get 
satisfactory service from the installer of an oil burner. 
The Albany office gOt a heating systems manufacturer 
to provide an independent inspection and follow-up 
repairs for one of its units belonging to an elderly 
Saratoga woman who claimed her heating bills were 
running consistently higher than they should have. 
And attorneys from the Binghamton office were suc-

cessful in getting the Columbia Gas Company to 
replace a faulty residential gas meter and to credit the 
customer with $200 that she had been overcharged 
prior to its replacement. 

Environmental 
Protection 
In the face of increasingly serious instances of threats 
to the public's health and safety, the Attorney Gen
eral's enforcement obligations in environmental 
protection have been expanded greatly during the last 
decade. Since 1970, when the State Department of 
Environmental Conservation was created, several major 
pieces of state and federal legislation have set enforce
ment standards concerning air pollution, water pollu
tion, disposal of solid and hazardous wastes, land use 
and the protection of natural areas such as tidal and 
freshwater wetlands, and the Adirondack Park. 

Toxic Wastes 

The elimination of dangers from toxic waste disposal 
has the highest priority in the area of environmental 
safety. In response to the serious threats arising from 
the contamination of Love Canal and the other dump 
sites in Niagara County, the Attorney General initi
ated major action against the Hooker Chemicals & 
Plastics Corp. and its two parent companies, the 
Hooker Chemical Corporation and Occidental Petro
leum Corporation. 

A lawsuit was filed in State Supreme Court in 
April, charging that these companies are legally liable 
for the harm to the public health and the environment 
caUSed by the hazardous chemicals dumped at Love 
Canal. This action, taken with the cooperation of the 
State Departments of Environmental Conservation and 
Health, seeks "complete and permanent" remedial ac
tion; $250 million in compensation for injury to the 
air, land and water resources of the state; $250 million 
in punitive damages; additional damages on behalf of 
UDC-Love Canal, Inc., the corporation created by the 
state to buy houses near Love Canal; and recovery of 
all expenses incurred by the state in taking emergency 
action at the site, including the cost of relocating 
residents. 
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In August, the Attorney General became co
plaintiff with the U.S. Justice Department in a 
similar suit filed in federal court in Buffalo. This suit 
concerns Love Canal and three other landfill sites 
maintained by Hooker in Niagara County: Hyde Park, 
"S" Area, and 102nd Street. 

In another toxic waste disposal case, the Attorney 
General intervened in an administrative hearing of the 
Department of Environmental Conservation, urging 
the refusal of permits to the SCA Corporation of Niag
ara County for expansion of its facility for land burial 
of roxic wastes in Porter. He presented evidence that 
there was danger of roxic chemicals leaking out of the 
landfill due to a buildup of volatile chemicals within 
the site area. Sampling done by the Department's 
technical staff on five older SCA landfill sites found 
heavily contaminated water, or leachate, surrounding 
the drums of waste, which could easily leak into the 
soil and the surrounding groundwater. The Attorney 
General charged the company with poor management 
of its previous sites and argued that safer methodolo
gies existed for the disposal of toxic wastes, such as 
incineration used successfully elsewhere in the country. 
In December, the Department of Environmental Con
servation suspended all permits for the site. 

Another dangerous and growing environmental 
problem is the illegal hauling and dumping of roxic 
wastes. Typical violarors are carters who secretly carry 
such wastes to less-pepulated areas of the state, usually 
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under cover of darkness, and bury or dump them in 
local landfills with no regard to the serious heal th haz
ards involved. 

To combat these "midnight dumpers" and other 
illegal disposers of toxic wastes, the Atrorney General 
created a special Task Force on Toxic Waste, combin
ing the expertise of the lawyers and scientists of the 
Department's Environmental Protection Bureau with 
the criminal enforcement expertise of the Depart
ment's Special Prosecutions Bureau. Investigations 
began late in 1980, in anticipation of lawsuits to be 
filed. To aid these efforts, the Attorney General pro
posed stiffer penal ties against dunipers, urging the 
Legislature to make illegal disposal of toxic wastes a 
felony offense. 

Also, as a result of the Attorney General's efforts, 
the Legislature in 1980 enacted a prohibition against 
the sale of roxic sewage system cleaners in Nassau and 
Suffolk Counties because of the danger of contamina
tion to Long Island's groundwater. 

Acid Rain 

Acting on numerous studies on the disastrous effects 
of acid rain on the people and resources of New York 
State, including several performed by the Department 
of Environmental Conservation, the Atrorney General 
took action ro force the federal Environmental Protec-
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tion Agency ro enforce certain provisions of the Clear 
Air Act. In the Adirondacks, for instance, as a resul t 
of acid rainfall, the fish in hundreds of lakes are either 
extinct Or only just marginally surviving. 

The principal pollutant in this acid rainfall is sul
fate particles derived from sulfur dioxide emissions, 
primarily from large coal-fired power plants in the 
Midwest. These particles are hazardous to human 
health when inhaled, in addition ro their role in 
causing acid rain. The Clean Air Act requires strict 
standards for such emissions, but the federal agency 
had permitted an easing of the restrictions on seven 
such plants in the past two years and has been consid
ering easing restnctions on 19 others. Because of the 
threat ro New York's environment, the Attorney 
General in 1980 informed the federal agency of his 
intention to sue, if necessary, to prevent the relaxation 
of these vital restrictions. 

Other Pol!: "don Hazards 

After state and local heal th officials found unaccept
ably high levels of radioactivity in soil samples 
in Albany County, the Atrorney General, joined 
by the Commissioner of Environmental Conservation, 
brought action against NL Industries, which manufac
tures aircraft and missile parts using depleted uranium 
238, to make the firm reduce discharges of radioactive 
material into the air. A temporary restraining order 
was obtained under \vhich the company has limited its 
operations ro keep within legal air emission standards. 
Also as a result of the Department's action, the com
pany is in the process of preparing a clean-up plan to 
lower radioactivity in the area. 

. . .'~", " .' 
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The Attorney General also participated in a 
Nuclear Regulatory Commission Waste Confidence 
Rulemaking Proceeding, in which he urged that no 
new approvals on licensing of new nuclear plants be 
granted until a safe disposal method for nuclear waste 
can be found. In another proceeding before the U.S. 
Department of Transportation, the Attorney General 
opposed the issuance of regulations which would bar 
state and 'local regulations governing highway trans
portation of radioactive materials even where the 
federal standards were not as strict as those of the 
state. The regulations have been delayed for a year. 

Defense of State law and Policy 

Environmental Protection Bureau attorneys achieved a 
number of significant gains in defense of environmen
tally protective state statutes and state agency policies. 

In the case of Cohn and Northeast Pmit COllncil v. 
Robert Placke, Department attorneys argued success
fully in Albany Supreme Court that the state's 
prohibition on the use of the hazardous pesticide 
Endrin should be upheld. Based on the results of a 
special two-year study which monitored the envi
ronmental impact of the use of Endrin in the Hudson 
Valley, the state imposed the outright ban, thus going 
beyond federal government standards. The Depart
ment argued that federal law expressly reserved ro the 
states the right ro impose controls of pesticide usage, 
provided these controls are at least as strict as those 
required by the federal government, and the court 
agreed. The case was appealed to the Appellate 
Division. 

Action was raken to pre\'enr 
relaxation of federal pollu
tion standards ,It midwestern 
plants. Sulfur dioxide emis
sions calise "acid rain" which 
is poisoning New York's 
lakes. 
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Attorneys in the bureau's Albany office were suc
cessful in defeating a constitutional challenge to the 
Wild, Scenic and Recreational Rivers System Act in 
Grinspan v. Adirondack Park Agency (APA). The peti
tioner wanted to build a number of homes close to a 
river's edge, disrupting its wild character, in violation 
of APA regulations and state law. The court upheld 
APA's power to set rules protecting the area in 
dispute. 

Another significant case was Long Island Oil Ter
minals Association, Inc. v. Commissioner of the New York 
Department of Tramportation. In this case, a trade asso
ciation challenged the constitutionaiity of the Spill 
Prevention Control and Corporation Act, which re
quires operators of oil terminals to be licensed and to 
contribute to an oil spill cleanup fund. The Attorney 
General's office successfully defended the act. The Su
preme Court, Albany County, ruled that the law was 
constitutional and industry members were required to 
contribute to the fund. 

In Dowling CoUege v. Placke, the Attom~y Gen
eral obtained a favorable decision in an action 
challenging the Department of Environmental Con
servation's acquisition of a wetland by eminent 
domain. The agency wanted the land to preserve one 
of the few remaining marshes on Long Island, as re
quired by the Tidal Wetlands Act. 

The Attorney General continued to take a strong 
stand in support of the procedural and substantive re
quirements of the State Environmental Quality Review 
Act (SEQRA), the state's most formidable legal tool 
for insuring adequate protection of its environment. 
The most important action brought under SEQRA 
duting 1980 was Town of Henrietta and Miracle Mile 
Assoc. v. N. Y.S. Department of Environmental Conser
vation. When the Department of Environmental 
Conservation issued air and water permits for the 
Miracle Mile shopping center project, it imposed 
additional conditions to minimize any adverse environ
mental impact. The Appellate Division upheld the 
state agency's right under SEQRA to go beyond pre
vious permit requirements. 

The Department also participated in negotiations 
which achieved settlement in the various cases pending 
against Con Edison relating to its power plants along 
the Hudson. Con Edison agreed to abandon its con
troversial proposal to build a pump storage plant 
at Storm King mountain on the Hudson River in 
Ruckland County. The utility also agreed to a ten
year moratorium on the construction of other new 
plants along the Hudson and to modification of the 
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cooling systems in five existing plants in exchange for 
not having to build new cooling towers instead. This 
important settlement concluded litigation that dated 
back to the mid-1960s. 

Civil Rights 
Having re-established in 1979 a full-fledged Civil 
Rights Bureau responsible for affirmative legal action 
to protect the civil rights of New Yorkers, the Attor
ney General initiated cases of major legal significance 
on a broad range of civil rights issues in 1980. 

The newly constituted Civil 
Rights Bureau under its 
chief, Peter Bienstock, sued 
the U.S. Labor Department 
for fail ure to enforce Presi
dential orders on employ
ment of minority and women 
workers by federal 
contractors. 
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The Attorney General broke new ground in fed
eral litigation, commencing a series of cases in which 
for the first time a state attorney general used the fed
eral forum and laws to raise fundamental civil rights 
Issues. 

The most far-reaching was the suit against the 
federal Bureau of the Census, charging an undercount 
in the 1980 census of as many as a million New York 
State residents, due in part to gross mismanagement. 
The suit, filed jointly with the City of New York, was 
based on an extensive investigation which produced 
evidence to demonstrate serious potential undercounts 
in many areas of the state, including New York City, 
Nassau and Westchester Counties, and Rochester. The 
undercount would have had a serious effect both on 
the congressional representation of New York citizens 
and on federal funds New York receives under pro
grams based on population. 

After an eight-day trial, the federal District 
Court ruled in favor of the state and city in all re
spects. It found that the New York undercount ranged 
from 772,000 to 905,000, which was disproportion
ately large compared to the rest of the country. The 
Census Bureau, which was ordered to make-an appro
priate adjustment, indicated it would appeal the 
decision. . 

In another innovative application of federal civil 
rights laws, the Attorney General sued in federal court 
on behalf of the State Office of Mental Retardation 
and Developmental Disabilities to remedy housing 
discrimination against the mentally retarded in a Long 
Island community. An attempt had been made to 
block the state's plan to locate a residence for mentally 
retarded persons by purchasing the building involved 
before the plan could be implemented. The court held 
that the Attorney General had statutory authority to 
bring such an action, and Civil Rights Bureau attor
neys were preparing for trial at the close of 1980. 

Civil Rights Bureau attorneys also successfully 
established the Attorney General's right to sue as re
presentative of the interests of all New York State 
residents to vindicate civil rights under federal st~tutes 
forbidding racial steering in housing. Following a six
week investigation, a Nassau County real estate firm 
was charged with violation of the federal Fair Housing 
Act of 1968 by a discriminatory pattern and practice 
of steering whites and blacks to different areas. The 
federal court ruled that the Attorney General is 
empowered to bring such a suit and preparations for 
trial were started. 

In an unprecedented action involving employ-

Civil Rights Bureau attor
neys, including Sheila 
Abdus-Salaam, established in 
a series ·of actions the right 
of a state attorney general to 
seek federal remedies for 
civil rights violations. 

ment practices, the Attorney General brought suit 
against the federal Department of Labor for failing to 
enforce the federal government's regulations requiring 
affirmative action in the hiring of minority groups and 
women in the construction industry. The suit charged 
that Presidential executive orders had been under
mined by a pattern of neglect. It asserted that the 
Office of Federal Contract Compliance in the Depart
ment of Labor had failed to require affirmative action 
or to impose sanctions for violations of these orders 
and had ignored clear evidence of violations. 

In a case involving worker benefits, the Attorney 
General successfully argued in federal district court on 
behalf of the state Workers' Compensation Board that 
pregnancy claims should be treated equally with 
claims of benefits for other disabilities. 

The Attorney General also filed briefs in the 
United States Supreme COutt as amicllS r.llriae, seeking 
to affirm two important decisions by lower COutts. In 
one case, the lower courts had held that the ban on 
Medicaid funding for abortions was unconstitutional; 
this ruling was reversed by the Supreme Court in 
1980. 
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In the second case, the Attorney General argued 
in support of the affirmative action program for the 
hiring of personnel by the California State Depart
ment of Corrections. The plan is similar to a program 
currentij' being prepared by the New York State 
Department of Corrections. A Supreme Court ruling 
is expected in 1981. 

In a federal lawsuit related to the census case, 
Civil Rights Bureau attorneys also participated in 
successfully defending against an attempt to exclude 
so-called illegal aliens from the census count. After 
hearing arguments from the Census Bureau and the 
State and City of New York, a three-judge federal 
district court in Washington, D.C. dismissed the 
complaint. This action was upheld by the District of 
Columbia Court of Appeals. 

At the state level, the Attorney General also 
moved to expand the scope of the Department's civil 
rights actions. 

A nationwide rest,'lrant chain with 35 outlets in 
New York State, Sambo". was charged with engaging 
in a pattern and practice of employment discrimina
tion against Blacks and Hispanics in proceedings 
initiated before both the State Division of Human 
Rights and the federal Equal Employment Opportu
nity Commission. 

Concerned about a growing number of anti-Se
mitic incidents in the New York City metropolitan 
area, the Attorney General convened a meeting in 
November of top law enforcement officials from New 
York City, Westchester, Rockland, Nassau and Suffolk 
Counties to discuss joint efforts to counter anti-Sem
itism. This group mapped out an improved effort to 
share information and respond more effectively to 
vandalism and desecration of houses of worship and 
community institutions. To aid in more vigorous pros
ecution, the officials proposed legislation to define 
such offenses as serious crimes with more appropriate, 
tougher penalties. 

In the first case involving the interpretation of 
the prohibition in the state Human Rights Law 
against discrimination in housing based on marital 
status, Civil Rights Bureau attorneys intervened 
successfully in a landlord-tenant civil court proceeding 
to prevent a landlord from evicting a couple solely be
cause they were not married. At the close of 1980, the 
case was on appeal in the Appellate Term. 

The Attorney General also moved to expand the 
activities of the Harlem office in civil rights. This 
office had previously focused primarily on consumer 
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issues. The scope of its responsibility now includes the 
handling of civil rights complaints in housing, educa
tion and employment. 

-
Protection of 
Workers 
Under the provisions of the New York State Labor 
Law, the State Industrial Code, the Workers' Com
pensation Law, the Disability Benefits Law, the 
Volunteer Firemen's Law and the General Business 
Law, the Attorney General has the responsibility to 
protect the rights of wage earners, in jured employees 
and dependents of deceased employees. To enforce 
these laws in 1980, the Attorney General's Labor Bu
reau initiated 247 criminal proceedings and obtained 
restitution of more than $700,000 from employers in 
cases involvinJ unpaid wages, minimum wages, fringe 
benefits and workers' compensation awards. In addi
tion, about $1 million in restitution was obtained as a 
result of civil judgments, including over $100,000 
collected in fines and penalties. 

CrUn~alProceedings 

The Labor Bureau prosecutes as misdemeanors the fail
ure by employers to provide workers' compensation 
coverage and death benefits for employees; and 
employers' failure to pay wages and fringe benefits of 
all kinds. Significantly, the Attorney General can 
criminally prosecute individual officers of corporate 
employers for violations of the Labor Law, preventing 
corporate officers from being shielded by a corporate 
entity. 

In one typical case, a telephone equipment sales 
and installation company in Long Island City, was 
charged with failing to pay wages and commissions to 
its employees before going into bankruptcy. Despite 
the corporation's petition in bankruptcy, Labor Bureau 
attorneys were successful in obtaining restitution of 
$12,500 from the president. 

In another case involving a corporate officer, a 
criminal prosecution was instituted against a Queens 
plastics manufacturing firm and the firm's vice presi
dent. The corporation's bank account had been 
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previously confiscated to satisfy a bank loan to the cor
poration, and the firm had gone out of business owing 
wages to its employees. The company's president, who 
had signed dishonored payroll checks to employees, 
had absconded, but bureau attorneys were able to col
lect approximately $11,000 from the vice president. 

In cases involving claims of non-payment of 
fringe benefits agreed to by employers, the Depart
ment collected $125,000 in 1980. In one important 
case, the AttOrney General established in New York 
City Criminal Court that a general contractor is liable 
for payment of these benefits despite efforts to escape 
this responsibility by setting up subcontracting work 
in another state. In this case, involving a Pennsylvania 
general contracting firm which had t:1.iled to pay 
agreed-upon contributions to health and welfare funds, 
retirement funds, supplementary benefits funds and a 
health services plan, the firm's president was convicted 
and restitution of some $16,000 was obtained. 

The Department was also effective in collecting 
workers' compensation awards from non-insured 
employers. Under law, all employees must be pro
tected by their employers by providing insurance 
coverage against disability or death. Failure to pro
vide such workers' compensation coverage is a mis
demeanor. In a typical case of this kind, Labor Bureau 
attOrneys obtained a conviction against a non-insured 
gas station owner in Nassau County, one of whose 

The Labor Bureau, initiated 
247 criminal proceedings 
and obtained restitution of 
more than $700,000 from 
employers for violations of 
the state's Labor and Work
ers' Compensation Laws. 
Here, Bureau Chief 
Henriette Frieder (left) con
sults with attorney Theresa 
Wolinsky. 

employees had lost a hand as a result of being hit by a 
moving car. 

Civil Proceedings 

Under the Workers' Compensation Law, the Attorney 
General is empowered to enter civil judgments against 
non-insured defaulting employers for failure to pay 
awards to disabled employees and dependents of de
ceased employees and double compensation awards to 
injured minors employed in violation of the State Edu
cation Law. In 1980, the Department entered more 
than $800,000 in judgments. 

As of August, 1980, the Attorney General 
was given the power by the Legislature to streamline 
the process of collecting unpaid wages, benefits 
or pensions from delinquent employers. After a 
determination by the Industrial Commissioner, the 
Department need only give notice to an employer to 
be able to enter civil judgments and to collect pay
ments. For the first time, the Department will also be 
able to collect interest and penalties. Since the number 
of requests from the Industrial Commissioner for the 
entry of these judgments is expected to equal requests 
for criminal prosecutions, work was under way during 
1980 to set up new procedures involving the Labor 
Department and the Law Department to deal with the 
anticipated heavy caseload. 
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The AttOrney General's Labor Bureau also de
fends in the appellate courts awards by the \Xforkers' 
Compensation Board of disability benefits to injured 
employees and death benefits to dependents of de
ceased employees when these awards are challenged by 
insurance companies or employers. In 1980, the bu
reau successfully defended appeals involving awards 
tOtalling some S700,000. In addition, nearly $6,000 
in statutory costs and disbursements was recovered. 

Major Cases 

In 1980, the Attorney General's office successfully 
defended the decisions of the State Industrial 
Commissioner and the Workers' Compensation Board 
in a number of significant cases affirming the state's 
policies on worker protection. 

The authority of the Industrial Commissioner to 

control the activities of employment agencies and to 

suspend licenses to conduct such businesses where 
appropriate was argued successfully in the Appellare 
Division, Third Department, in the case of a 
Monticello employment agency fined by the Industrial 
Commissioner for repeatedly coming into New York 
City to solicit derelicts for Catskills hotel jobs. 

A decision ,vas won in the Court of Appeals 
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expanding the meaning of the section of the \Xforkers' 
Compensation Law which prohibits discrimination by 
an employer against an employee who files a claim for 
workers' compensation benefits. Labor Bureau attor
neys argued that it is unla,vful discrimination for an 
employer to dismiss an employee for absenteeism un
der the guise of an underlying policy of discharge for 
absenteeism when the absenteeism was caused by the 
work-related disability. 

In another case before the Court of Appeals, bu
reau attorneys successfully defended the right of the 
chairman of the Workers' Compensation Board to 

regulate the activities of doctOrs licensed by him to 

practice industrial medicine and to remove such li
censes where appropriate. 

The AttOrney General also opposed attempts by 
non-union construction COntractOrs to challenge the 
administration and enforcement of prevailing-rate-of
wage statutes and the manner in which the Industrial 
Commissioner establishes the prevailing rate. State law 
requires all contractors on publ ic works projects to 
adhere to these standards. In two cases before the 
Appellate Division, Third Department, the AttOrney 
General won decisions sustaining the right of the 
Industrial Commissioner to require the withholding of 
sums due a contractor while a complaint of violation 
of prevailing-wage-rate standards was unresolved. 
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Expanded Responsi.bilities 

The AttOrney General's responsibilities in the area of 
worker protection were expanded significantly in 1980 
by two major legislative actions. One establishes oc
cupational heal th and safety standards for government 
employees at all levels who are nOt covered by the fed
eral Occupational Health and Safety Act. The State 
Department of Labor has the responsibility to admin
ister the law, referring matters for litigation to the 
Arrornev General. This will generate a si nnificant J l.~ b 

number of additional cases for the Department of Law. 

The second requires employers to notify employ
ees ot the presence in the workplace of toxic substances 
and the known hazards of the toxins. The Depart
ments of Labor and Health have responsibility for 
administration of the law, referring matters for litiga
tion to the Attorney General. It is expected that this 
also will create a substantial new caseload. 

Investor 
Protection 
The Attorney General shares with federal agencies 
important responsibilities in regulating securities 
transactions in New York. He is directed by the state's 
Martin Act to protect the public from fraud by 
brokers, dealers, salesmen, investment advisors and 
principals of their firms. The federal Commodity 
Futures Trading Commission Act also gives state 
attorneys general power to bring actions in federal 
court to prevent fraudulent commodities practices. 

Because of the volatility of the nation's economy 
in 1980, greater numbers of investors sought new 
ways to protect and increase their incomes and illeo-al , b 

schemes aimed at raking advantage of this heinhtened 
~ ~ b 

investOr activity proliferated. The AttOrney General 
moved quickly and forcefully against these schemes, 
using criminal actions to a greater extent than ever 
before. 

Commodity Misrepresentation 

As investOrs tmned to the commodities markets as a 
hedge against inflation, illegal "boiler room" oper-

at ions increased in number. Typically, these are high
pressure telephone operations, ottering investOrs 
seemingly attractive opportunities to buy options or 
contracts for future delivery of precious metals, oil and 
other val",lble commodities. Typically, the risks are 
nO.t disclosed or the underlying commodity is non
eXlstant. After the payment is made and delivery 
comes due, the investor discovers that the investment 
is _ worthless and the seller has disappeared. Attorneys 
of the Investor Protection and Securities Bureau 
cracked down on these acti\'ities in 19t-l0 closin" , b 
several 111 a jor operat ions. 

In one major case, Department attorneys brought 
criminal action against the principals of Morgan, Har
ris & Scott, Inc., a firm which had en naged in the 

b ~ 

fraudulent sale of gold and silver options nationwide 
to some 300 custOmers, grossing in excess of $2 mil
lion. The principal in the firm pleaded guilty. The 
action was brought as a result of an onnoing J'oint 

L b L 

investigation conducted by the Attorney General in 
cooperation with the U.S. Attorney for the Southern 
District of New York, the U.S. Postal Service and the 
federal Commodity Futures Trading Commission. 

In another criminal action, Department attorneys 
obtained a mul ti-count indictment for grand larceny 
and fraud against the principals ofT.S.F. Trading 
Company for running a phone operation selling 
fraudulent contracts to deliver precious metals. One 
principal pleaded guil ty, and the second was awaiting 
trial at the end of 1980. 

The Department also set up a rapid action in
formation network on illegal sales of commodity 
futures. \'(forking with 32 other states and various fed
eral agencies, Department attorneys succeeded in 
closing down more than thirty-five such boiler room 
operations through civil and administrative proceed
ings within weeks after they srarted. 

In one major action, Department attorneys went 
to court against Commercial Petrol era International 
S.A., alleging tIte illegal sale of crude oil futures 
contracts ~nJ fraud by~ 37 persons and .;0 firms. 
This joint action by the Attorney General and the 
Commodity Futures Trading Commission was the first 
of its kind in federal court. By the end of the year, 
permanent injunctions had been obtained anainst most _ b 

ot the named defendants, putting them out of 
business. 

The Attorney General also went to federal court 
for the first time to seek relief from commodity fraud 
under the federal statutes. In an aCtion brounht 

b 

against Haydon Allen Associates and its principal, 
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Smnley Haydon Allen, for fraud in the sale of precious 
metals, the court ordered the firm to submit a plan for 
the restirution of some S570,000 obtained illegally 
from custOmers. 

As a result of the InvestOr Protection and Securi
ties Bureau's enforcement activities against illegal 
commodity boiler rooms, some turned to mail drops 
and telephone answering services, operating clandes
tinely for shorr periods of time before disappearing. 
The bureau was able to apprehend the principal of one 
such operation after receiving the cooperation of a vic
tim from Michigan who flew to New York City to 

meet him. The boiler room operator was arrested and 
jailed awaiting trial for grand larceny and fraud. 

The Attorney General gained passage of legis
larion in 19HO to prohibit the LIse of the word 
"exchange" by any firm which is not registered as such 
with the Securities and Exchange Commission or the 
Commodity Futures Trading C~)Jllmission. ACting un
der the new law, Department attorneys obtained a 
court injunction barring the so-called New York Gold 
and Silver Exchange from doing any further business 
under that name. The threat of legal action also re
sulted in agreements with the so-called New York 
Diamond Exchange, International Gold and Silver 
Bullion Exchange and other similar entities to stop 
further business under such names. 
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In another commodity matter, attorneys from the 
Poughkeepsie office were able to obtai n a $2, 90e) re
fund for a local resident who had purchased a supposed 
"investment grade" diamond from a California firm. 
Upon discovering that the diamond did not measure 
up to its certification, the customer rerurned it but 
was unable to gain the refund until Department attor
neys intef\'ened. 

Credit Fraud 

\X!ith interest rates skyrocketing and consumer, mort
gage and commercial loans more difficult to obtain, 
credit seekers have been forced to look for funds from 
sources other than banks and other reputable financial 
institutions. This has given rise to a proliferation of 
fraudulent and illegal financing schemes around the 
state. 

Attorneys from the Utica office, working with 
the Department's Investor Protection and Securities 
Bureau, moved against two firms and five individuals 
who defrauded legit imate busi ness [1eopl e throughout 
the United States by posing as agents for Ar,lb fi
nanciers eager to invest money in the United States. 
Advertisements were placed promisin~ various kinds 
of business loans ,1nd mortgages. \X'h~n would-be 
borrowers responded, they were asked to put up a 
commi tI11ent fee of several thousand dollars bu t 
afterwards never received the promised loans. After 
the Attorney General's office commenced criminal 
enforcement action, the major organizer of the ti'aud 
disappeared. A warrant was issued (or his arrest. 

AttOrneys from the Syracuse office were successful 
in sroppi ng the operations of a loan broker in Onon
daga and Cortlandt counties who charged $100 
appl ication fees for loans that were never made. The 
office is now monitoring the restitution of an esti
mated 52,000 to victimized clients. 

And in New \'ork City, Department attorneys 
took action against an operator called "The Bishop" 
who preyed upon I:nterprising minority individuals 
seeking financing to Start small businesses. In this case 
also, advance fees were paid for loans that were never 
made. The operator \\',15 sent to jail. 

Securities Fraud 

In one of the largest securities fraud cases in upstate 
New York in many years, the Attorney General ob
tained indictments against {()ur Albany residents. 

charging them with 57 counts of grand larceny, 
conspiracy to defraud and issuing f~dse financial 
statements invol\'ing mOle than 52,4 million. The 
defendants were charged with promising protected 
security investment plans to some 250 small invesrors 
- most of them elderly and unsophisticated about 
financial matters - and then misleading them with 
f~llse financial statements when, in fact, their money 
had been lost in risky stock option speculations. The 
case will go to trial in 1981. 

After a major securities fraud investigation by a 
ream of Department attorneys and investigators, the 
Attorney General's office successfully located and ar:
rested Eduardo Rabi, an international confidence man 
and fugitive wanted in California and several foreign 
countries for crimes committed over a thirty-year pe
riod. Rabi, a very ~uccessful white-collar criminal and 
high on Interpol's list of the most \\'amed interna
tional criminals, had been convicted in absentia in 
Europe but had never bd()re been convicted and 
sentenced while in custody. Attorneys ti'om the 
Department's InvestOr Protection and Securities Bu
reau charged Rabi with selling a visiting Ivfexican 
professor stock that Rabi did not have in a meat com
panyand in a food franchise that did not exist, 
f1eecing her of $1-11,500. Bureau attorneys were 
preparing for trial at year's end. 

Another major case involved Adela Holzer, the 
former theatrical producer who was convicted after 
trial in 1979 for grand larceny. Her conviction was 
unanimously affirmed by the Appellate Division, First 
Department, and upheld by the Court of Appeals. 
Adela Holzer is now in prison. 

In <lnother matter, an Albany tipster who 
solicited funds t()r investment advice: based on a 
nonexistent computer system was put out of business 
by Department attorneys and forced to return the 
money collected from unsuspecting clients. 

Pyramid Schemes 

As various "clubs" swept New York in 1980 bringing 
an upsurge of cases of this type of organized fraud, the 
Attorney General took strong action to punish \'iola
tors, put pyramid operations Out of business, and warn 
an unsuspecting public of the fi-audulent nature of this 
illegal activity. Pyramid schemes dupe individuals into 
joining a chain of subscribers with the promise of a 
guaranteed return which is mathematically impossible. 
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Acting under the Martin Act, which specifically 
outlaws such schemes, Department attorneys arrested 
three California promotors at a mid-town Manhattan 
hotel in May who subsequently pleaded guilty and 
made restitution of $4,000. Nine other arrests were 
made in July in two other cases of promoting pyramid 
schemes. These defendants cooperated in further inves
tigation of related illegal activities. In Rochester, the 
Department's regional office stopped an illegal chain
distributor scheme involving hundreds of victims who 
were each investing $1,000. The resulting attention 
helped end the pyramid craze after only a few months. 

Art Sales 

As the market for art as an investment continued to 
grow, the Attorney General's office received increasing 
numbers of complaints involving the sale of art mul
tiples, primarily prints and reproductions of works by 
major artists. Although the legitimate art market of
fers lithographs and other works which are produced 
in limited quantities and which may be worthwhile 
investments, many abuses were discovered involving 
customers who had been misled about the unique 
qualities OJ,' investment potential of the works being 
offered. 

In response to these abuses, the Attorney General 
held hearings in New York City and Rochester to 
determine whether current laws are adequate to pro
tect the public, and how best to improve the agency's 
enforcement abilities in this area. Based on these 
hearings and investigations by attorneys from the 
Department's Charities, Trusts and Estates Bureau, 
the Attorney General proposed legislation requiring 
written disclosure of information pertinent to deter
mining the value of a multiple. Such disclosure would 
then bring the customer under the protection of the 
General Business Law if disputes arose as to the genu
ineness of a Furchased work. 

Takeover Bids 

In the field of tender offers, the Attorney General con
ducted a number of important enforcement investiga
tions under the state's Securities Takeover Disclosure 
Act. 

A total of nine filings were made during 1980. 
One important case involved the takeover bid by 
Internorth Inc. of Oklahoma for equity shares of 
Crouse-Hinds Company, a large New York manufac-
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turer based in Syracuse. As a result of a Department 
hearing and investigation, an order was issued barring 
the purchase of tendered shares until additional disclo
sures of material facts were made. Internorth filed the 
appropriate amendments, and the tender offer was al
lowed to proceed. In late December, a second filing 
was made involving an exchange offer for all of the eq
uity :.ecurities of Crouse-Hinds by Cooper Industries of 
Texas. This filing was being reviewed by Department 
attorneys at year's end. 

Attorneys from the Investor Protection and Secu
rities Bureau also successfully defended the New York 
Securities Takeover Disclosure Act in twO actions chal
lenging its constitutionality. The cases arose because 
of rules newly promulgated by the Securities and Ex
change Commission which virtually eliminated any 
post-filing time period before a takeover bid could 
commence. This presented a potential conflict with 
many state takeover laws, including New York's, 
which required a 20-day post-filing waiting period be
fore an offer could commence. To obviate any possible 
conflict between state and federal laws, the Attorney 
General proposed and the Legislature passed amend
ments to eliminate the waiting period. Under the 
amended law, which is unique among state takeover 
statutes, the Attorney General has the power to pro
hibit the actual purchase or taking up of any tendered 
shares in the target company until full disclosure of all 
material facts has been provided in the offering docu
ments and registration statement. 

Franchise Protection 

After successfully dissolving a fraudulent franchise op
eration in 1979 which had bilked 3000 investors of 
more than $10 million, and upon receipt of 200 
further complaints about franchise purchases, the 
Attorney General ordered a study of the franchise 
industry to determine whether existing laws were 
adequate to protect the public. Franchising has expe
rienced a period of explosive growth wirh nearly one
third of all retail sales now raking place in franchise 
outlets. Most franchise operations are legitimate 
businesses, but fraud and other abuses in selling fran
chises have increased markedly. 

To strengthen the Department's powers to com
bat fraud in this area, the Attorney General proposed 
legislation which was enacted, to take effect in Janu
ary, 1981. The new franchise law mandates full and 
truthful pre-sale disclosure in any franchise transac·, 
tion, requires filing of offering and sales materials 
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with the D~p.artment, and gives the Attorney General 
expanded CIVIl and criminal jurisdiction. To avoid any 
undue regulatory burden on legitimate franchisors the 
law permits applicants to file the identical prospe~tus 
form used by the Federal Trade Commission or the 
uniform franc~1ise offering circular used by several 
?ther sta~es WIth a supplement containing any added 
InfOrmatIOn required by New York law. 

Regulation of 
Charities and Trusts 
The voluntary sector of the New York economy is one 
of the largest industries in the State. New Yorkers 
donate each year more than $4 billion to charitable 
organizations which have total revenues of more than 
$11 billion. The Attorney General's office has been 
responsible historically for regulating the conduct of 
these organizations and for protecting both potential 
dono~s and prospective beneficiaries from unscrupulous 
practICes. The state's Not-For-Profit-Corporation Law 
and the Es.tates, Powers & Trusts Law give the Depart
ment speCIfic regulatory and enforcement duties. 

, B~cause th,e nun:ber of organizations required 
to fde InformatIOn WIth the Department continues 
to grow each year, from more than 15,000 in 1975 
to more th~n 20,000 in 1980, the Department 
undertook In 1980 computerization of records to 
improve its auditing capabilities. As a result of this 
better record keeping and more active monitorino-

b' 
attorneys from the Department's Charities, Trusts and 
Estates Bureau instituted a record number of inves
tigations into the conduct of fund directors and 
managers to ensure that the solicitation collection and 
distribution of funds met state standard~. 

Enforcement Activities 

In a major .enforcem~nt ac.tion, Department attorneys 
moved agaInst the LIfe SCIence Church and 10 of its 
principals for selling credentials as ministers to mem
bers of the public with fraudulent representations that 
this status would exempt them from federal, state and 
local taxes. T~e .groul? is also charged with inducing 
people to partICIpate In these activities through the 

pro.mised benefits of an illegal pyramid scheme. The 
actIOn grew out of an investigation undertaken in 
cooperation with the Nassau County District Attor
ney. In ,1980, the court granted the Attorney 
General s request to hal t these activities until trial. 

.The Attorney General seeks to put the promoters 
of, thIS s~hen:e Out of business permanently and to ob
taIn restItutIOn for the 5,000 New Yorkers who paid 
$3,500 or more each for the credentials. The Internal 
Revenue Service has ruled that such grou1Js, which op
erate for personal financial benefit and do not serve an 
exclusi,,:ely charitable purpose, do not qualify for tax 
exemptIOn. The action does not dispute the right of 
any W~~p to pr~fess any belief but is based on legal 
proll1bltlOns agaInst fraudulent misrepresentation and 
pyramid schemes. 

After receiving numerous complaints, the Attor
ney General moved against abuses in collecting money 
for ostensibly law enforcement-related purposes. In one 
ca?e, Department attorneys put the so-called Police 
Dl~es~ out of business. Promoters of the magazine had 
solICIted Queens merchants to purchase advertisements 
supl?~sedly to .help ~uy bullet-proof vests and help the 
fa~llIes of slaIn polICe officers when, in fact, the Police 
DIgest had no connection with any law enforcement
rela~ed woup. The Department also obtained partial 
restItutIOn for those victimized from funds recouped 
after the magazine was closed down. 

In a typical case of charity fraud, Buffalo office 
attorneys, in cooperation with the Cheektowaga Police 
Department, moved against J.A.R. Productions a 
professional fundraising organization, for collecting 
~3,~00 for a veteran-run children's camp but not giv
Ing It to the camp. An agent affiliated with both the 
fundraisers and the veterans' group was arrested, and 
Department attorneys are monitoring restitution of 
the money. 

!he Attorney General also obtained a COurt order 
shuttIng down the Institute of International Medical 
Education and the related Italo-American Medical 
~oundat.io~, Ltd. for misleading American students 
Into .believIng admission could be obtained for them in 
medIca~ s~hools abroad. Despite growing restrictions 
on ad~Iss.IOn~ of Americans to foreign universities, 
t?ese InstItutIOns. continued. to encourage the expecta
tIOns o~ students Interested In pursuing a medical 
e~ucatIOn. abroad and to collect high fees from them 
WIthout, In fact, placing them. Efforts are underway 
to locate and recover assets from these now-closed in
stitutions for purposes of restitution. 

Because present laws governing charitable activi-
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ties are often unnecessarily burdensome to many 
legitimate insticutions and, at the same time, leave 
many potential beneficiaries unprotected, the Attorney 
General worked to develop legislative changes. After 
hearings conducted by the Attorney General with 
members of the Legislature and the Secretary of State's 
office, the Department submitted the first compre
hensive revision in 25 years of the laws governing 
charitable solicitation. The proposals would minimize 
the regulatory burden on thousands of smaller chari
table organizations; eliminate loopholes that allow 
arbitrary exceptions to existing laws; provide a broader 
range of administrative sanctions to take effective 
enforcement action appropriate to the seriousness of 
the offense; require full disclosure of an organization'S 
programs and operating costs to potential donors; and 
curb the charges allowed professional fundraisers and 
the fundraising expenses of charities themselves. 

Trust and Estate Proceedings 

Under the Estates, Powers and Trusts Law and the 
Surrogate's Court Procedure Act, the Attorney General 
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represents the public in matters in which questions 
arise about will and trust provisions affeccing an in
terest of charitable organizations. The Department also 
represents the State Comptroller in all matters where 
abandoned property is involved. 

A major action taken by the Department under 
tbese powers in 1980 was the proceeding against the 
federal government - the first of its kind in the 
country - for recovery from the U.S. Treasury of all 
tax refunds due New York State residents which have 
remained uncolfected for more than seven years. The 
amount involved is expected to tOtal tens of millions 

of dollars. 

Tbe Department recently has placed increased 
emphasis on the impact of estate decisions upon the 
broader public interest at stake, as well as on tbe spe
cific legal questions involved. \X!hen, for example, the 
Osteopathic Hospital and Clinic of New York was 
faced with closing because it failed to meet certain 
health and safety codes, the hospital trustees sought to 
acquire another hospital in the city to take its place. 
To do this, the trustees would have had to pledge the 
endowment funds, which are used to cover operating 
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costs, as collateral to a bank loan. In the past the 
Attorney General's office had opposed the use of 
endowment funds as collateral. But in this case 
I?epartment attorneys went to cOurt in favor of the ac
tIOn ~n~ argued that the. larger purpose of continuing 
the CIty s only o,steopathiC teaching hospital was what 
the en?owmenc s donor intended. The Manhattan Sur
rogate s .Court agreed, and the trustees were able to go 
ahead wIth the purchase. L 

In ~ c~se involving the proposed sale of a land
~na~k.bUlldmg, the Popt:enhu~en Institute sought 
ludlc!al approval to sell Its budding on the grounds 
that It could no longer finance the institute's work in 
Que,ens a.dult education programs. The AttOrney Gen
eral s offICe opposed the sale, arguing in State Supreme 
Court that the pU.blic incerest woulet be adversely af
fected by the closll1g of this cherished local institution 
and that the boa~d of the institute had failed to take 
th~ necessary aCtIon to obtain the additional funds re
qUlred. !he cou.rt aweed, denying the petition to sell 
a~d urgmg the InstItute to broaden its base of finan
Cial supP?rt by working more closely with the 
communIty. 

. In a proceeding involving the original manu
SCfl,PtS of the celebrated English author, \XI.H. Auden 
WhICh had been donated to the New York Public Li- ' 
brary, the executors of the donor's estate sought return 
of the pap~~s on the grounds that the gift ha~1 been 
only condmonal. They argued that all the relevant tax 
and other arrangements relating to the gift had not 
b~en .completed before the donor died. After a lengthy 
tflal 111 New York C?unty Surrogate's Court, Dep~rt
men~ attorneys obtamed a decision that the collection 
was mdeed the rightful property of the New York 

~ublic. Library and that this had been the donor's 
mtent IOn. 

. I~ anothor case involving the issue of a donor's 
IntentIon to leave his -estate for public benefit, Depart
ment at.t~rneys opposed the sale of a Nassau residential 
care faCIlIty maintained for the poor and the indigent 
for more than 100 years by the Samuel Jones Trust. 
The Department ~rgued that the sale did not include a 
plan for t~le creat.IOn o~ a new facility at a time when 
clltb~cks 111 publIC SOCIal service programs made its 
contmuance more important than ever. The Queens 
County Surrogate's Court approved the sale but also 
ordered subn:i~sion of a plan to the Attorney Ge'neral 
for a new facIlIty. 

Criminal 
Investigations and 
Prosecutions 
The Department of Law has an important criminal 
enf?rcem.e~t rol~, even though its responsibilities are 
m~mly CIVIL WIthin the Department is the Organized 
Cnme Task ~orce, a statewide office which can, with 
the cooperat~on of l?cal district attorneys, investigate 
and take actIOn ag~mst organized criminal activities 
that cross county 1111es. Established in 1970 the 
?:C.T.F. is.headed by a Deputy Attorney General 
lomdy appomted by the Governor and the Attorney 
General. 

The Department also has important criminal 
enforc.ement powers in connection with a wide range 
of whIte collar crimes such as tax fraud and is assigned 
statL:tory enforcement responsibility in a number ~f 
spec Lal areas. 

Organized Crime Task Force 

During 1980, the Organized Crime Task Force 
proce~sed 108 in.dictments involving 52 defendants 
~lI1d eIght countIes. There were 88 indictments pend-
109 at. the beginning of 1980. Grand juries in six 
countIes voted an additional 20 indictments during 
the year. 

Of the 38 cases reaching disposition, guilty pleas 
\,:ere entered by 28 defendants, and three were con
VIcted after trial. The task force's conviction rate was 
81 percent. 

. The results of some O.C.T.F. major operations 
mcluded the follo\ving: 

• Felony convictions \vere obtained against 13 
I;lelll:ber~ of a Brooklyn-based organized crime net\~'ork 
oea Ing n C •• 1 . c 1 c?~ll1teneltll1g, oan sharkmg, extortion, 
stolen seCUflues and grand larceny. 

• Tw~ as~ociates of a major organized crime 
~eacler .wer~ 1I1dlcted in Brooklyn following a broad· 
InveStlgatIOn of org,~nized crime's penetration of seg
ments of the cheese mdustry nationwide. The State 
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Department of Agriculture & Markets worked closely 
with the task force on this matter. 

• Five individuals, including a New England 
organized crime figure, were prosecuted on charges 
related to their participation in a nationwide conspir
acy to fix thoroughbred horse races. 

• Prosecutions were conducted against 12 past 
and present town highway superintendents in eight 
western New York counties who were accused of 
receiving bribes from equipment suppliers. One defen
dant was convicted and the others are awaiting trial. 

Investigations were also ongoing into the at
tempted takeover of organized crime in central New 
York by a group of career felons; the distribution of 
narcotics in the mid-Hudson valley; arson for hire; the 
infiltration of legitimate business; and the systematic 
multi-state trafficking in more than $150,000 worth 
of stolen electric typewriters. 

Special Prosecutions Bureau 

The Attorney General is empowered to investigate and 
prosecute criminal violations at the request of other 
state officials. In 1980, the Attorney General exten
sively reorganized and upgraded the Department's 
Special Prosecutions Bureau to increase its enforc~ment 
capabilities. At the same time, other state agencIes 
were encouraged to refer possible violations to the bu
reau. As a result, the number of criminal matters 
handled in 1980 by the bureau was 339 - a huge in
crease over the 186 matters handled in 1979. 

To strengthen further the Department's capacity 
to undertake these expanded criminal enforcement 
activities, the Attorney General for the first time re
ceived judicial approval to empanel two grand juries. 
The two New York County grand juries returned 21 
indictments and issued one grand jury report. In addi
tion, bureau attorneys presented evidence to grand 
juries in 11 other counties which resulted in. 36. 
indictments. Finally, in addition to the 57 lOd1Ct
ments returned by grand juries in 1980, the bureau 
filed 45 criminal informations charging individuals 
and corporations with various misdemeanors. 

A substantial portion of the bureau's 1980 
caseload resulted from referrals by the State Depart
ment of Taxation and Finance. Working closely with 
the Tax Department, the Special Prosecutions Bureau 
attempted to identify those individuals and corpora
tions intentionally failing to comply with the Tax 
Law. Particular emphasis was given to cases of failure 
to pay to the state sales taxes collected from cus-
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tomers. In 1980, bureau actions resulted in the 
indictments of more than 40 individuals and corpora
tions who withheld sales tax monies from the state. 

Department attorneys sought to obtain stricter 
penalties in these situations by charging grand larceny 
under the theory that collected sales tax monies are 
held by the collector "in trust" for the state. Grand 
larceny is a felony, while tax law violations are only 
misdemeanors. A central aim of the prosecutions was 
to establish a long-range deterrent effect by making 
the crime more serious. 

Also, a policy on plea bargaining was adopted 
which requires an individual defendant to plead guilty 
to a felony in the absence of exceptional mitigating 
circumstances. To date, this mandatory felony plea 
policy has had great success and should contribute to 
the anticipated deterrent effect. 

The Tax Department also referred a significant 
number of cases involving failure to file income tax re
turns, filing of false income tax returns and violations 
of the franchise tax laws. 

Some of the significant tax matters handled by 
the bureau in 1980 were: 

• The owner of the Palace and the Proof-of-the
Pudding restaurants in Manhattan was indicted on 12 
felony counts of grand larceny in the second degree 
arising out of his failure to pay nearly $250,000 in 
state sales taxes based on total gross sales of more than 
$3 million. It is anticipated that the case will go to 
trial in New York County Supreme Court in early 
1981. 

• The owner of a major tobacco store in Man
hattan had unreported sales of approximately $ 1.5 
million during 1977 and 1978 and evaded in excess of 
$100,000 in sales taxes. The owner pleaded guilty to 
grand larceny in the third degree and was await1ng 
sentence at year's end. 

• The owner of a restaurant in New Hyde Park, 
Long Island was indicted for evading more than 
$60,000 in sales taxes. The restaurant had gross sales 
of nearly $600,000 in the period involved, but the 
defendant filed sales tax returns for less than half of 
the sales figure. The indictment is pending in Nassau 
County Court. 

• In People v. Charles Barnett, the defendant w(l.S 
convicted after trial in Bronx County Supreme Court 
of grand larceny in the third degree for receiving a re
fund obtained as a result of his filing a false income 
tax return. The defendant was sentenced to serve a 
prison term of one and one-half to three years. 
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Criminal indictments ob
tained by the Special 
Prosecutions Bureau nearly 
doubled in 1980 as a result 
of upgrad ing the bureau's 
resources and improving 
working relationships with 
scate agencies that refer 
criminal matters. Here, 
Department Investigator 
James Hairsron takes 
fingerprints. 

• An auditor in the New York State Department 
of Taxation and Finance was indicted for taking a 

bribe in exchange for giving a taxpayer a more favor
able audit. The indictment is pending in Queens 
Supreme Court. 

• The owner of a clothing store in Poughkeepsie 
pleaded guilty to a felony charge arising from his will
ful failure to pay the state $25,000 in sales tax monies 
collected from customers. The defendant made com
plete restitution and was sentenced to probation with 
the stipulation that he perform 500 hours of commu
nity service in the Poughkeepsie area. 

....... --

Hundreds of thousands of 
dollars in unpaid sales taxes 
were recovered through ex
panded tax law enforcement 
implemented by Special 
Prosecutions Bureau Chief 
William Dowling (right), 
shown here with arrorneys 
Julie Mereson and John 
Ryan. 

In 1980, the State Department of Labor referred 
10 matters to the Special Prosecutions Bureau relating 
to substantial unemployment insurance frauds. Most 
of these cases were still under investigation at the 
close of the year, but two resulted in guilty pleas. 

In one case, the defendant had filed 45 fictitious 
unemployment claims, collecting $86,000 in benefits. 
Following indictment, the defendant pleaded guilty in 
Queens County Supreme Court to grand larceny in the 
second degree. 

In a second case, the defendant was convicted 
after trial in Brooklyn Supreme Court of grand larceny 
in the second degree. The defendant had filed numer
ous false unemployment insurance claims'over a two
year period and had received in excess of $20,000 
through this fraudulent scheme. 

In People v. Nicholas DelgadJJ, a case referred to the 
Attorney General by the State Department of Agricul
ture and Markets, the Special Prosecutions Bureau 
conducted a successful joint investigation with the 
New York City Department of Investigation and other 
city and state agencies. The defendant in the case had 
posed as a government inspector and conducted 
"inspections" of small grocery stores in the Bronx, 
Brooklyn and Manhattan. Finding a supposed viola
tion, he would offer to provide the store with a phony 
license in return for money, bilking hundreds of small 
grocery store owners out of thousands of dollars. The 
defendant pleaded guilty to scheme to defraud in the 
first degree and was sentenced to one and one half to 
three years in prison. 
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Matters referred by the Education Department, 
the Insurance Department, the Racing and Wagering 
Board, the Department of State and the Lottery 
Commission also were the subjects of ongoing 
investigations. 

Other Criminal Enforcement Activities 

In 1980, a newly formed task force consisting of the 
Attorney General's Labor Bureau and Special Prosecu
tions Bureau, in cooperation with the Workers' 
Compensation Board and the New York State Labor 
Department, began a grand jury investigation into the 
working conditions in factories which operate as 
contractors for manufacturers in the garment industry 
and are commonly known as "sweatshops." The probe 
focused on possible violations by owners of such fac
tories of various sections of the Labor and Worker's 
Compensation Laws as well as violations of the Penal 
Law. 

The Attorney General's Professional Responsibil
ity and Enforcement Bureau (formerly the Education 
Bureau) undertakes investigations and prosecutions of 
criminal violations of the state's professional licensing 
laws. In 1980, the bureau prosecuted 42 individuals 
for practicing various professions without a license and 
put them out of business. These individuals claimed 
to be doctors, nurses, dentists, optometrists, certified 
public accountants and other professionals. In one 
case, an individual was convicted of practicing medi
cine illegally for surgically implanting synthetic wig 
fibers into hU'man scalps. In another case, a person li
censed to practice as a registered nurse posed instead 
as a physician and was employed by twO hospitals and 
a nursing home. And bureau attorneys obtained the 
conviction of an individual who pretended to be a 
podiatrist and a masseur simply by hanging certificates 
on his wall. 

Beginning in January, 1981, the Professional 
Responsibility and Enforcement Bureau will handle 
only prosecutions for violations of this kind and 
certain civil litigation for the State Department of 
Education. During 1980, however, it also was respon
sible for 347 administrative proceedings involving 
revocation of licenses and other discipline of licensed 
professionals by the Education Department. Respon
sibility for these administrative actions was transferred 
to the Education Department by legislation taking 
effect at the beginning of 1981. 
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The Attorney General's Employment Security 
Bureau represents the Industrial Commissioner in 
criminal matters involving the Unemployment Insur
ance Law. Computer cross-checking of employers' 
quarterly wage reports and unemployment insurance 
payment records has improved fraud detection and re
sulted in a significant increase in criminal prosecution 
referrals from the New York State Labor Department. 
Most of these involve claimants who illegally obtained 
unemployment insurance benefits while they were 
working. During 1980, attorneys of the Employment 
Security Bureau obtained 244 convictions in these 
cases and recovered nearly $500,000. 

As detailed elsewhere in this report, the Envi
ronmental Protection Bureau increased criminal 
enforcement activity in cases involving toxic waste 
dumping; the Investor Protection and Securities Bu
reau successfully prosecuted numerous major fraud 
cases; and the Real Estate Financing, Antitrust and 
Labor Bureaus, as well as several regional offices, were 
engaged in significant criminal investigations and 
prosecutions. 

Cooperation with District Attorneys 

The Attorney General sought during 1980 to improve 
further the ongoing cooperation between the Depart
ment of Law and the state's 62 county district 
attorneys. One important step was the use of cross
deputization in some,recent cases handled by the 
Department. By deputizing Law Department attorneys 
as assistant district attorneys and prosecutors from the 
district attorneys' staffs as assistant attorneys general, 
the traditional criminal enforcement powers of the 
district attorneys were combined with the diverse 
criminal and civil powers and statewide jurisdiction of 
the Attorney General. This procedure strengthened 
the civil and criminal remedies available to both of
fices in particular investigations. 

In the Rochester area, for example, cross
deputization was employed successfully with the 
Monroe County District Attorney's office in the pros
ecution of a consumer fraud in large meat sales. In 
Nassau County, the prosecution of the principals of 
the Life Science Church for charity fraud was aided by 
the procedure. And in several counties around the 
state, investigations of toxic waste dumping were be
gun in 1980 with the cooperation of local prosecutors 
utilizing cross-deputization. These investigations were 
continuing at year's end, and prosecutions are expected 
in 1981. 
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As the c~ief legal officer of the state, the Attorney 
General IS called upon to defend the constitutionality 
of acts of the Legislature. Challenges to legislative ac
tion~ raise f~n~amental issues of law and public policy 
and Impact 10 Important ways on the ability of the 

state and its agencies to act in such vital areas as edu
cation, health care and municipal and social services. 
The fiscal ramifications for the state of such disputes 
often arr,tount to hundreds of millions of dollars. Rep
reSentatIOn of the state's position in such matters is 
fundamental to the Attorney General's responsibility. 
Such representation includes not only advocacy of the 
state's legal position, but also close consultation with 
t?e office's ~gency cli~nts to assure that the legal posi
tIons ta~en 10 defend10g cases are sound, effective and 
responSIble. This consultation is an important part of 
a lawyer's responsibility to represent his client effec
tively and completely. 

One of the most significant cases currently being 
handled by the Department is Levittown Union Free 
School District v. Nyqllist. In this case, 30 school dis
tricts in the state have challenged the constitutionality 
of the formula adopted by the Legislature to distribute 
state aid for primary and secondary education to school 
districts. They argued that the aid did not overC0me 
the differences among districts in the monies available 
~or educational purposes, differences which depended 
10 part on the property wealth available within each 
district for taxing purposes. 

In 1978, a trial court held the aid formula u~
constirutional, and gave the Legislature time to 
develop ~ .revised. plan: If sustained by the Appel-
late DlvlslOn, thIS rul10g could require a major 
restructuring of the financing of the state's school sys
tems, and the State Division of the Budget has 
estimated the additional cost could be more than $3 
billion. 

Above: Firse Assiseane Anomey 
General Dennis Allee deals wieh 
complex policy and fiscal issues 
as well as conscancly growing 
caseloads. Below: George 
Zuckerman, New York Cie), 
Licigaeion Bureau Chief, 
supervises anorneys who handle' 
an average 100 cases. 

49 



Representing the State 

In an appeal before the Appellate Division, Sec
ond Department, attorneys from the Department's 
0Jew York City Litigation Bureau argued that the 
people through their democratically elected repre
sentatives must have the right to choose the system 
for financing public schools and the amoLint to be 
allocated, and that such an important decision on pub
lic policy should not be usurped by the courts. A 
decision by the appellate court was pending at year's 
end. 

In 1980, the Legislature enacted a franchise tax 
equal to two percent of the gross receipts of oil com
panies allocable to New York State. The Legislature 
intended to allocate re\-enues from this tax - esti
mated to be S:n5 million in the first year - to help 
keep the New York City transit fare from rising and to 

aid public transportation systems throughout the 
state. The Legislature thus sought to direct a small 
portion of the rapidly increasing profits of oil com
panies to assist mass transportation as a matter of 
public policy by barring the companies from passing 
the effect of this tax through to their customers. 

Ten major oil companies challenged the constitu
tionality of the no-pass-through provision in p::deral 
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court. One of the companies' major arguments was 
that this provision violated the federal petroleum al
location statutes and regulations because the nO-]1ass
through provision amounted to a form of price control 
by the state. 

. Following this federal court challenge, five oil 
companies brought five separate actions in state court, 
directly challenging the constitutionality of the tax it
self. These actions were pending in Supreme Court in 
Albany County at year's end. 

In Be1lSon v. Bee/WI:, the Attorney General success
fully defended the New York City rent control law in 
the Ne\v York State Court of Appeals against the 
objection of landlord representatives that a housing 
emergency no longer existed in the city. The court 
sustained the Attorney General's position that the 
need for rent comrol had been re-examined by legisla
tive bodies every three years. most recently in a 1980 
review by the New York State Temporary Commission 
on Rental Housing. The commission concluded in its 
report that there was "a need fix continuing a form of 
rent regulation in those jurisdiCtions in which housing 
accommodations are presently subjeCt to rent control 
or rem stabilization." An appeal to the United States 
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Supreme COUrt was pending at the end of 1980. 

In an important action brought by pharmaceuti
cal manur:lCturers to challenge the state's new generic 
dru~ substitution law, the Attorner General's argu
me,;ts in t~l\'or of the law's constitu'tionality pre- L 

vailed. As a result, consumers throughout the state 
can continue to fill necessary drug prescriptions at the 
lowest possible cost. 

Under the substitution provision, when a physi
cian indicates approval for use of a generic equivalent 
of a prescription, the pharmacist is required to provide 
the least expensive drug containing the same active 
ingredients, dosage, form and strength as the drug 
prescribed. 

In upholding the constitutionality of the generic 
Llrug substitution la\\', the Appellate Division, First 
Department, rejected plaintiffs' claims that it deprived 
drug manut~lnurers of equ,d protenion or due pro-
cess of law and rejected their claims that they were 
deprived of rights under the federal Patent and 
Trademark 1..l\\,S. 

In 1976, in an etrOrt to control soaring hospital 
costs, the Governor and the Legislature adopted 
stricter regulations for Medicaid reimbursement to 

heal th care prm-iders. Fol lowing these restrictions, 
court actions were instituted by such Medicaid-sup-

ported providers as hospitals and nursing homes, 
seeking increases in the rates of reimbursement 
granted them. By 1979, the providers' claims 
amounted to hundreds of millions of dollars. 

In 1980, a sertlement of S20 milli0n was reached 
on the hospital claims through 1979 of all but four of 
the voluntary and public hospitals in the state and of 
the New York City Health and Hospitals Corporation. 
Since that settlement, however, new legal actions 
were commenced by ~everal hospitals challenging the 
method by which the settlement appl ies to them. 
New actions were also brought by the New York Cit)' 
Health and Hospitals Corporation, among others, in 
federal court challenging the reimbursement rates for 
1980. 

During the period of the state's fiscal crisis in 
1977, the Legislature sought a means to reduce the 
budgetary burden of education aid to localities with
out causing additional difficulties for the localities, 
many of wl1ich t~lced their own fiscal hardships. Legis
lation was adopted offering localities the chance to 
borrow against accrued insurance reserves from the 
srate heal th insurance plan in order to offset reductions 
in school aid. Later, when repayment of these cash ad
vances was required because the school districts were 
wi thdrawing from the state heal th insurance plan, 
participating school districts challenged this legisla
tion as unconstitutional. In one case, Srrtlmsl:: Bo,mlo/ 
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Edllcation v. Regan, the plaintiff school district pre
vailed at the trial level, but the state appealed and the 
matter was pending in the Appellate Division, Fourth 
Department at year's end. A similar case, Deer Park 
Union Free School District v. Carey, was also pending in 
Suffolk County Supreme Court. The potential liability 
of the state in these cases is some $20 million. 

In a case involving the economic development of 
the state, the Attorney General succeeded in sustain
ing the American Stock Exchange Facility Act, which 
created economic incentives to facilitate construction 
and lease of a new building for the American Stock 
Exchange. The purpose of the act was to help preserve 
New York City's position as the nation's major finan
cial center and thus safeguard an important base of 
state revenues. The New York Public Interest Re
search Group challenged this legislation in Albany 
County Supreme Court as an unconstitutional gift or 
loan of state funds for a private purpose. The Attorney 
General argued that the effort to create innovative 
methods of financing for economic development pur
poses was constitutional, and the trial court agreed. 
Plaintiffs filed a notice of appeal, but the case ap
peared to be moot when the American Stock Exchange 
cancelled the construction project. The funding 
mechanism upheld in this case, however, is being used 
as a model for other economic development projects. 

As a result of three major Court of Appeals de
cisions during the last 10 years affecting municipal 
real property tax assessment practices and the proce
dures for seeking refunds, non-residential taxpayers 
sought large tax refunds from municipalities across the 
state. This precipitated a fiscal crisis in many commu
nities. In New York City alone, the refunds currently 
claimed are estimated at $2.7 billion. Throughout the 
rest of the state, municipalities may be liable for sev
eral hundred million dollars. 

In its decisions, the court held that the state
determined ratio of assessed property values set by the 
State Board of Egualization and Assessment could be 
used as a basis for bringing tax challenges against 
municipal assessments and that properties, both resi
dential and non-residential, had to be assessed either 
at full or egual value. This was contrary to the practice 
of many municipalities, which used fractional assess
ments and set higher assessments for industrial 
properties than for residential properties because of 
the availabili ty to them of other tax offsets. 

Subseguently the Legislature adopted two mea
sures aimed at alleviating the dislocations that could 
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come from the effects of the court's holdings. A 1978 
law reguired taxpayers to plead and prove that their 
property was unegually assessed in comparison with 
other property of the same major type in the state, 
rather than in comparison to all property. And a 197.9 
law eliminated the state egualization rate as evidence 
in determining the basis of comparison within any 
particular community. 

In 1980, municipalities, in defending themselves 
against refund challenges by taxpayers under the pre
vious court rulings, introduced these new statutes as 
part of their defense. When some of the taxpayers 
argued that these laws were unconstitutional and 
therefore should not apply to their refunds, the Attor
ney General intervened to defend the constitutionality 
of the laws. 

Challenges to the constitutionality of the 
"Padavan Law" continued to come from various 
sources during 1980. This statute establishes admin
istrative procedures for considering issues and 
objections relating to the location of Department of 
Mental Hygiene facilities for mentally ill, retarded 
and developmentally handicapped persons. As a result 
of the state's policy of treating certain of these patients 
in the least restrictive setting in recent years, the 
Department of Mental Hygiene has opened many rela
tively small residential community facilities for them, 
giving rise to concern in the affected areas. 

In one Nassau County case, DiBiase v. Piscatelli, 
the Supreme Court upheld the constitutionality of the 
law against challenges from a group of neighboring 
homeowners and an organization representing retarded 
persons. The court found that the homeowners did not 
have standing to challenge the statute and that, in any 
case, their challenge lacked merit since the statute was 
both a valid exercise of state power and reasonable. 
The court also found that the statute did not abridge 
any of the rights of the mentally retarded. At year's 
end, the case was on appeal to the Appellate Division, 
Second Department. 

In another case, Village a/Old Fieldv. bz/rolle, the 
Supreme Court in Suffolk County also upheld the law's 
constitutionality. The court rejected the claim of a 
municipality, holding that the municipality lacked 
standing, that the statute had sufficient standards and 
criteria for its application, that it did not deny the 
municipality due process or egual protection, and that 
it properly voided a conflicc:ng local ordinance. An 
appeal was pending in the Appellate Division, Second 
Department, at the close of 1980. 
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Above: In recent years, ma
jor suits have challenged the 
treatment afforded patients 
at state-run f.'lcilities for the 
mentally incapacitated. Be
low: Caren Brutten heads the 
Litigation Unit which han
dles many of these (;ases. 

Defense of 
State Agencies 
and Officials 
In the course of taking action to carry out their duties 
and responsibilities, the Governor, the Comptroller, 
and the commissioners and other officials and employ
ees of state agencies acting in their official capacities, 
as well as judges, are sued by those seeking to chal
lenge their actions or the laws and regulations on 
which the actions are based. The defense of thousands 
of such suits each year in every area of state govern
ment activity is a large and growing part of the 
workloads of the Department's Albany and New York 
City Litigation Bureaus, the regional offices and the 
Division of Appeals and Opinions. 

Department attorneys worked effectively to han
dle this growing caseload with significant successes in 
many major cases. A significant part of the Depart
ment's efforts was its counseling of agencies and 
officials on the legal correctness of their positions, 
which the Attorney General considers an important 
aspect of his representation of state defendants. 

Defense of State Agencies 

Court decisions in the myriad legal challenges to state 
agencies and officials have had an enormous impact on 
the authority and operations of state government. The 
cases defended by the Department of Law involve is
sues of agency policy, regulations, and day-to-day 
operations in every major area where the state €ixercises 
regulatory jurisdiction or provides public services. 
Among the more important cases of this kind de
fended by the Department in 1980 were the 
following: 

In Fei11Stein v. Lewis, New York City Litigation 
Bureau attorneys defended the jurisdiction of the Su
perintendent of Insurance to supervise public employee 
welfare funds which are jointly administered by labor 
and management. The United States Court of Appeals 
for the Second Circuit rejected a claim by the plaintiff 
that the federal government had exclusive jurisdiction 
over such welfare funds under the federal Employees' 
Retirement Income Security Act. 
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In LOt'isa Comtrtlction v. State Department of Tram
portatio11, the Albany Division of Appeals and 
Opinions successfully asserted the right of a state 
agency to exercise discretionary power in waiving mi
nor technical deficiencies in bids for public contracts. 
In its highway and building construction contracts, 
the state continually strives to obtain highest quality 
work done expeditiously for the lowest competitive 
bid. Of necessity, bid applications sometimes are 
exceedingly complex. Department attorneys argued 
that a rigid interpretation of relevant statutes that 
would require rejection of the lowest bid solely because 
of unimportant technical faults is not in the state's 
best interest. The Court of Appeals ruled in the state's 
favor. 

In Fay v. Baholl, attorneys from the Albany 
Litigation Bureau prevented the dismantling of the 
new performance evaluation and rating system devised 
for state employees by the Office of Employee Rela
tions, when an employee of the state's Civil Service 
Department challenged the procedures. The employee 
charged that the new system, which is designed to 
provide incentives for all management/confidential 
employees based upon an increase in the productivity 
and quality of employee work, denied him due process 
because he was not granted a formal hearing to contest 
his evaluation. The Supreme Court in Albany County 
ruled in favor of the state's position, holding that no 
formal hearing was required because the appeals proce
dures which were followed were adequate. 

In Coalition of C011cerned Medical Professionals v. 
Axelrod, Albany Litigation Bureau attorneys prevailed 
on the issue of the Commissioner of Health's authority 
to inspect the premises of health-related facilities 
for violations of the Public Health Law. The Com
missioner of Health commenced administrative 
proceedings against an unlicensed diagnostic and 
treatment center on Long Island, and, as part of the 
Health Department's investigation, applied for an 
inspection warrant. The unlicensed facility brought 
action in Albany County Supreme Court seeking to 
suppress the warrant and prevent the state from using 
any evidence thus obtained either to close the facility 
or to compel it to get a license. The court ruled for 
the state, following which the plaintiffs brought a fed
eral action seeking the same relief. The federal suit 
was pending at year's end. 

In another area of law, attorneys of the Bing
hamton office defended the state in a libel action 
brought against the State University at Binghamton. 
The claimants alleged that the state was guilty of libel 
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based upon the university newspaper's receiving and 
publishing a letter signed with the names of persons 
who were not the authors of the letter. The claim 
raised the question of the extent to which the univer
sity controlled the student newspaper. Department 
attorneys argued that the university did not exercise 
significant control over the student newspaper to cast 
the state in liability. The case was scheduled to go to 
trial in early 1981. 

Social Services Cases 

Social services-related cases make up a large part of the 
Department's litigation caseload. In Schallbman v. 
B11l111, attorneys of the New York City Litigation Bu
reau established the authority of the New York State 
Department of Social Services to disqualify a Brooklyn 
drug store and pharmacist from the Medicaid program 
for fraud. The case involved submission of a false in
voice requesting Medicaid to pay the full price of the 
brand name drug, when a lower-priced generic drug 
actually had been used. After Jarett Drug Corporation 
pleaded guilty to the charge in the New York City 
Criminal Court, the company was fined $2,000. In a 
subsequent administrative proceeding held by the 
Department of Social Services, both the drug corpora
tion and the pharmacist were permanently disqualified 
from the Medicaid program. 

In a proceeding against the Department of Social 
Services, the pharmacist contended that the penalty 
was excessive, and the Appellate Division modified it. 
In unanimously reversing the Appellate Division, the 
Court of Appeals ruled that a wrongdoer cannot be in
sulated from a severe sanction merely because small 
sums of money may be involved, and that this was an 
entirely proper administrative response to protect the 
integrity of the Medicaid system and to put other 
providers on notice. 

The Department of Law is also responsible for 
defending the State Department of Social Services in 
all legal challenges relating to the granting of public 
assistance and other benefits. A number of important 
actions involving state-determined benefit levels wt:re 
litigated during 1980. 

In R.A.M. v. BIIl111, for example, a class action 
was brought on behalf of welfare recipients, arguing 
that public assistance payments should be adjusted an
nually to reflect cost-of-living increases. The Appellate 
Division, supporting the state's position, held that the 
issue was one of public policy to be left to the discre
tion of the Legislature. The case was appealed and was 
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pending before the Court of Appeals at the end of 
1980. 

The Attorney General also initiated a number of 
affirmative actions in 1980 on behalf of the Depart
ment of Social Services against group homes and other 
communal centers for failing to maintain safe and 
healthy conditions. As a result, some homes made the 
changes necessary to bring them into compliance with 
state health and safety regulations, and actions are still 
pending against others. 

The Attorney General also closed certain homes. 
In Blu1Jl v. Rosenba/llll, Department of Law attorneys 
commenced a proceeding in State Supreme Court 
which resulted in the appointment of a receiver to take 
possession of, manage and operate an adult home in 
Rockland County after the prior owner had left the 
facility unsupervised and in the hands of an unlicensed 
party. 

In another case, Abrams v. Freeman, the Attorney 
General secured a court order which resulted in the 
closing down of an adult home in Nassau County 
which had been guilty of serious safety violations and 
inadequate supervision. Under the court's supervision, 
the patients were transferred to safe and appropriate 
facilities. 

Major Institutional Care Issues 

Cases related to institutional care for those in need of 
mental health or developmental disability services con
stitute another major category in the Department's 
litigation workload because of both the numbers of 
actions and the policy and fiscal implications for the 
state. 

The State Department of Mental Hygiene main
tains a statewide system of institutional care for the 
mentally ill and the mentally retarded encompassing 
51 institutions and approximately 33,000 patients, in 
addition to over 160 smaller community-based 
facilities. 

Since 1975, when the Willowbrook case resul ted 
in a consent decree providing for a reduction in the 
number of residents at the Staten Island Developmen
tal Center for the mentally retarded (formerly known 
as Willowbrook) and for reforms in the delivery of 
services to the mentally retarded at that institution, 
other lawsuits have been commenced involving the 
care and treatment provided to residents at various 
other state facilities. The cost to the state of the 
\Y-illowbrook decree is approximately $100 million 
annually. 

In all these cases the state is faced with the di
lemma of trying to provide the best care and treatment 
possible within the limitations of budget, staff and 
physical facilities. 

In one important case of this kind, a parents' 
organization brought a class action contending that 
the residents of the Suffolk Developmental Center 
receive inadequate treatment and are subject to 
overcrowded conditions. Plaintiffs in this action seek 
to transfer all of the institution's present residents to 
small-unit community residences, a change which 
would require additional expenditures equal to or 
greater than those experienced under the Willowbrook 
decree. The case was still pending at the close of 1980 
in United States District Court, Eastern District. 

In 1980, Department attorneys successfully 
defended the state's position in SlIlldheimer v. BlmJl, 
which raised the issue that mentally retarded children 
and adults who reside at home were not getting 
treatment equal to those currently affected by the 
~il1owbrook consent decree. The Appellate Division, 
Fust Department, held that there was no denial of 
equal protection to these individuals. An appeal to 
the Court of Appeals is pending. 

In If/oe v. Cctrey, Department attorneys defended 
against a class action challenging the care and treat
ment of adult patients civilly committed on an 
involuntary basis to over 20 state mental facilities. 
Plaintiffs contended that the care and treatment pro
vided by the state in its mental health facilities should 
be equal to that provided mental patients at private 
institutions. Department attorneys argued that the 
facilities had been properly accredited and that there 
was no constitutional requirement that conditions in 
state institutions match those in the most expensive 
private institutions. The potential financial liability of 
the state in this case is substantial. The case was pend
ing at year's end in U.S. District Court for the Eastern 
District. 

In Otttes v. Carey, another case concerning care of 
the retarded, attorneys of the Buffalo office reached a 
settlement in a class action brought by parents of 
children who were patients of the West Seneca 
Developmental Center. The issues raised concerned 
staff inadequacies. Under the agreep1ent, the Com
missioner of the Office of Mental Retardation and 
Developmental Disabilities will add additional staff 
and will maintain a staff-patient ratio which will not 
fall below the state-wide ratio, excluding those facili
ties operating under the Willowbrook consent decree. 
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Other Mental Hygiene Matters 

Other litigated matters handled by the Department 
of Law for the State Department of Mental Hygiene 
include suits against state employees entitled to 
indemnification and representation under the PU0lic 
Officers Law; surrogate )Jroceedings involving patients' 
estates or estate interests; Family Court proceedings 
involving patients and their children; and various 
other actions and proceedings in Supreme Court and 
local and federal courts. 

Mental hygiene matters are handled in a 12-
county downstate region (which has the largest con
centration of the mental hygiene agency's patients) 
by the New York City-based Mental Hygiene Bureau 
and, in other areas, by the Department's Albany and 
regional offices. 

In 1980, the Mental Hygiene Bureau alone han
dled more than 2,200 general litigation matters. In 
addition, Department attorneys handled requests 
seeking court authorization of elective surgery for 
committed patients. The downstate bureau handled 
more than 500 such orders In 1980, most of which 
required evidentiary hearings. 

The Department of Law is also responsible for 
representation of the Departments of Mental Hygiene 
and Correctional Services in a variety of proceedings 
involving involuntary hospitalization under the state's 
criminal procedure, corrections, and mental hygiene 
laws. These include applications to retain criminal 
defendants deemed unfit to stand trial in psychiatric 
facilities; applications by defendants committed as un
fit to stand trial seeking to convert their commitment 
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to civil status; applications by institutionalized per
sons acquitted of criminal charges by reason of mental 
illness seeking release; applications for commitment of 
persons in state correctional facilities to psychiatric 
facilities on the grounds that they need treatment; var
ious state habeas corpus proceedings brought by 
committed patients; and applications for retention 
of civilly committed patients in state psychiatric 
facili ties. 

The Mental Hygiene Bureau handled more than 
7500 of these retention matters and related jury trials 
in 1980, accounting for more than 400 full attorney 
days in court. In the regional offices, retention hear
ings and trials continued to consume more attorney 
time in 1980. In Utica, 147 hearings and 24 jury 
trials were held; and in Auburn, 97 such matters 
were handled, a 30 percent increase over 1979. 

In 1980, there was an increase in the number of 
actions brought against the state objecting to the 
establishment of community residences for mentally 
ill, retarded and developmentally handicapped per
sons. As a result of the state's policy of care in the 
least restrictive setting of certain patients, the respon
sible state agencies have sought to establish a variety 
of relatively small residential facilities in communities 
throughout the state. 

In two cases brought in 1980, Mental Hygiene 
Bureau attorneys defended the state's position and 
the objections of the petitioners were turned aside by 
the courts on the grounds that the only issue to be 
resolved in such a claim was whether the facility 
proposed would substantially alter the nature and 
character of the area. 

Representing the State 

State Employee Relations Issues 

In 1980, the Department of Law defended hundreds of 
cases challenging specific rulings or policies of the 
Civil Service Commission. These decisions are critical 
to the day-to-day operations of the state and its per
sonnel policies. 

In another personnel area, the State Employees' 
Retirement System and the State Teachers' Retirement 
System collectively manage billions of dollars of assets 
that will fund retirees' pensions. State officials respon
sible for administering these systems are under a duty 
to preserve the fiscal integrity of the system by 
preventing spurious payouts and resisting claims by 
those who are ineligible. The Attorney General repre
sents the state agencies or officials in these cases. 

The Department is also called upon to bring ac
tions to represent the state under the Taylor Law, 
which bars strikes by public employees. In the April, 
1980 New York City transit strike, for example, the 
involved unions were enjoined from striking by Brook
lyn Supreme Court, and, after a trial on contempt, 
ordered by the court to pay fines for violating the 
injunction. And in a case involving the refusal of 
unionized employees of the Metropolitan Suburban 
Bus Authority to operate certain buses in Nassau 
County, the employees were found, after a trial in 
Nassau County Supreme Court, to have violated the 
Taylor Law. 

Real Property Matters 

The Department's Real Property Bureau, head
quartered in Albany, provides legal assistance to 
state agencies in connection with the acquisition and 
disposition of land. Under the Eminent Domain 
Procedure Law, bureau attorneys certify title and pay
ment, review title documents, and prepare closing 
papers for the acquisitions. In 1980, 12,638 cases 
were processed, 3,497 certifications made, and 3,773 
matters directed for payment. An indication of the 
extent of its operations is that the bureau processed 
2,850 agreements and awards for direction of payment 
totalling $50 million on behalf of the State Depart
ments of Transportation, Mental Hygiene and 
Environmental Conservation, the State University of 
New York, the State Power Authority and various 
other executive agencies. 

In 1980, to protect the state against a possible 
loss of $500 million in federal highway funds as a re-

suIt of its being unable to pay all acquisition claims 
before the letting of consttuction contracts, the Attor
ney General intervened. After ,~ series of conferences 
initiated by the State Department of Transportation 
with federal officials, Real Property Bureau attorneys 
devised a plan to solve the problem by placing the 
estimated money in question on deposit in lieu of 
payment. An amendment to the Eminent Domain 
Procedure Law was also proposed, which the Legisla
ture enacted, to make this accelerated system of 
payment possible. The bureau, at the request of the 
State Department of Transportation, developed a simi
lar system of accelerating the acquisition process for 
other projects. This system is now being extendfd to 
acquisitions on behalf of other state agencies. 

Defense of State Officials 

In hundreds of cases, state officials and employees are 
sued as individuals for actions taken by them. Under 
section 17 of the state's Public Officers Law, these in
dividuals are entitled to indemnification by the state 
for most actions which are taken in the performance of 
their duties. In these circumstances, the Department 
of Law is responsible for representing them. 

In 1980, the recent trend continued toward an 
increase in the number of civil actions in which state 
employees were sued for damages and/or injunctive 
relief. These cases may be brought in state court where 
a claim under state law is asserted. For example, a 
campus security officer for the State University of 
New York was sued in State Supreme Court for over 
$750,000 in damages by a motorist who alleged 
serious personal injury as a resul t of a car accident. 
The accident took place off campus while the security 
officer was pursuing another driver guilty of traffic 
violations on campus. The case was still pending at 
the end of 1980. 

Most of these actions were brought pursuant to 
federal law, however, under section 1983 of Title 42 of 
the U.S. Code, which permits suits against public of
ficers who are alleged to have violated an individual's 
federal constitutional or statutory rights. These suits 
are often brought against the personnel of correc-
tions or mental hygiene institutions and state police 
officers. Suits are also brought against jlrdges by 
defendants in criminal cases. And individuals seeking 
benefits under public welfare programs which are fed
erally funded are increasingly bringing such actions, 
asserting deprivation of their federal constitutional or 
statutory rights. 
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The grounds for bringing challenges against state 
employees based on federal rights have been consider
ably expanded by court decisions over the last several 
decades. In 1980 the United States Supreme Court 
held in State of Maine v. ThiboNtot, that section 1983 
actions could be extended to provide a remedy not 
only to individuals who are deprived of rights under 
the federal constitution or civil rights statutes, but 
also to those deprived of rights as a result of violations 
of any federal law. This important decision enables in
dividuals aggrieved by state actions in connection with 
the many programs which are funded or mandated by 
federal statutes, such as social welfare or housing pro
grams, to seek relief, as well as attorneys fees, in 
either federal or state court. This expansion of the 
grounds for federal suits has led some claimants seek
ing damages for state actions to bypass the State Court 
of Claims, which is the only state forum for damage 
claims against the state. 

Section 1983 actions also allow for the collection 
of attorney fees by plaintiff if he or she is the prevail
ing party in whole or in part. As a result, many 
actions formerly brought under stat~ law are now 
being brought as section 1983 actions, so that the 
plaintiffs, if successful, can obtain legal fees. 

These suits have placed additional burdens on the 
Department's limited staff resources since, af~er the 
close of the court proceeding on the substantlve matter 
at issue, if plaintiff is successful a ~econd proceeding .is 
institutt(~ md a second round of dIscovery and submIs
sions to the court are often necessary to determine 
what constitutes fair reimbursement in attorneys fees. 

The growing numbers of these federal suits have 
dramatically increased the costs to the state in awards, 
attorneys fees and other related payments. In the 
1978-79 fiscal year, state payments amounted to 
$150,000. In 1979-80, they had climbed to 
$260,000. And by 1980-81, payments exceeded 
$1 million. It is estimated that payments in 1981-82 
will exceed $2 million. 

Since successful plaintiffs can recover attorneys' 
fees with the amount determined, in large part, by the 
time the attorneys spend in order to achieve the re
sult, there IS a need for a vigilant policy on the part of 
the state to settle meritorious claims. The Department 
continues its effort to counsel the agencies to resolve 
and settle cases where appropriate in order to save 
court time, attorneys and agencies' time and to mini
mize the attorneys' fees to be paid. 

Congress in 1980 also deleted the restrict in? 
clause which had limited injury claims brought 1fi fed-
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eral court to those which exceeded $10,000, further 
increasing the potential numbers of such cases. 

An example of the shift from state to federal 
court action, with a commensurate increase in poten
tial state liability, is the case of a woman employee at 
a state mental institution in New York City who was 
reassigned to work at an institution in Rockland 
County. The employee initially brought an Article 78 
proceeding against the State Department of Mental 
Hygiene, charging that improper procedures had been 
involved in the transfer. When this was dismissed in 
state court, the employee brought a civil rights action 
in federal district court, seeking hundreds of thou
sands of dollars in damages for alleged violation of her 
constirutional rights. The federal court refused the 
state's motion to dismiss the case despite the earlier 
state court ruling and ordered the case tried. Thus, 
even though the case was previously completed in state 
court, the federal court imposed a significant addi
tional burden on Department attorneys who had to 
undertake discovery and other preparations for the fed
eral trial. 

Another typical section 1983 action, handled by 
Albany litigation attorneys, involved an individual 
who had failed to file state income taxes. After not 
paying taxes in 1977, the State Tax Commission is
sued a warrant requiring him to pay a $950 penalty. 
The individual brought action in federal court against 
the Tax Commission agent and attorney involved with 
the case, charging them with violating his constitu
tional rights by issuing a warrant under a state tax law 
he claimed was unconstirutional. The U.S. District 
Court, Northern District, dismissed his claim, hold
ing that he had adequate remedy under state law to 
challenge t11e warrants. 

Suits against judges are another important and 
growing segment of the Department caseload in both 
state and federal court. In 1980, the Attorney General 
was called upon to defend judges in approximately 75 
actions and proceedings. Such actions generally fall 
into two categories. First, it has become common for 
convicts or other disappointed litigants to bring a fed
eral civil rights action contending that a state court 
judge violated their constirutional rights. Although 
judges have been held to be absolutely immune from 
claims for personal liability resulting from acts that 
they performed within the scope of their judicial 
authority, it is still necessary for Department attorneys 
to assert such defenses in moving to dismiss personal 
action suits against judges. 

Second, state court judges are frequently sued 
by persons involved in a pending lawsuit who assert 
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that the judge in the litigation acted in excess of his 
authority. These include claims by criminal defendants 
that a judge has threatened to introduce improperly 
obtained evidence or has issued or is about to issue a 
ruling that would be contrary to the defendant's 
constitutional or statutory rights; suits by district 
attorneys in pending criminal cases challenging a 
judge's ruling; suits by newspapers challenging so
called "gag" orders of judges barring the public from 
attending criminal proceedings; and suits by litigants 
in divorce or child custody disputes challenging a 
judge's ruling. 

In most instances, these proceedings against 
judges have been held to be improper. 

Prisoner-Related 
Utigation 
The rising crime rate of the last decade has produced a 
corresponding growth in the state's prison population. 
In the last five years alone, the number of inmates in 
custody increased by more than 33 percent, from 
16,074 at the end of 1975 to 21,644 at the end of 
1980. Expanding prison populations, combined with 
publicly funded legal services available to inmates, has 
resulted in a huge increase in prisoner-related litiga
tion caseloads. These legal challenges, which are 
brought primarily against officials of the Department 
of Correctional Services and the Board of Parole, 
jumped from 1,070 in 1976 to 5,427 in 1980, an 
increase of more than 500 percent. 

Prisoner cases range from the less serious, such as 
a suit brought by an inmate to compel staff and fellow 
inmates to call him by his right name, to fundamental 
challenges to major aspects of the state's correctional 
system. 

State habeas corpus challenges, which usually 
involve parole-related issues, constituted the largest 
category of prisoner litigation during 1980. These are 
actions charging non-compliance with statutory proce
dural requirements. When a prisoner is charged with 
violation of parole, for example, an administrative 
hearing is held to determine whether the violation 
exists, and, if so, what course of action should be 
ordered. State habeas corpus actions are often brought 
to challenge the results of these hearings, typically 
charging failure to observe such procedural requisites 

as holding hearings within a certain number of days 
and allowing the prisoner to have an attorney present 
and to call witnesses. 

Sometimes, these cases involve more fundamental 
issues. In Green v. Dalsheim, a prisoner in the Ossining 
Correctional Facility whose parole application was 
denied by the State Parole Board challenged his 
confinement on the grounds that the name of the 
board member who had reviewed the findings of his 
hearings officer had been withheld from him. Parole 
Board members have opposed signing their names to 
board decisions because of possible threat to their per
sonal safety when they visit correctional institutions. 
The Appellate Division, Second Department, upheld 
the state in finding no merit to petitioner'S claim that 
the board be required to reveal such information. 

In another important case involving the decision
making power of the Parole Board, the board set a 
minimum period of imprisonment for a prisoner con
victed of criminal solicitation of murder-for-hire that 
was the same as maximum sentence given him by the 
sentencing court. In RlIsso v. New York State Board 0/ 
Parole, the prisoner argued that parole should be 
considered after one-third of the maximum sentence 
since the sentencing court had not set a required 
minimum period. The Court of Appeals upheld the 
argument by the Albany Division of Appeals and 
Opinions that the board was within its authority in 
setting a minimum period greater than one-third of 
the maximum sentence, even though the sentencing 
court could not have done so. 

The next largest category of prisoner cases are 
those involving Article 78 proceedings under the state 
Civil Practice Laws and Rules. These are usually chal
lenges against the superintendent of the prison where 
the individual is incarcerated on the grounds that ei
ther statutory requirements or prison regulations have 
not been met. They often involve charges of failure to 
provide jail time credit or good time credit for good 
behavior, or failure to provide the amenities of prison 
life required by regulations. 

Challenges to disciplinary proceedings are the 
most frequent Article 78 proceedings handled by the 
Buffalo office, which is responsible for cases at the At
tica Correctional Facility. A typical case during 1980 
was that of a prisoner who had been convicted of sec
ond-degree murder and who had been put in an are,a of 
restricted confinement after assaulting a correctioas of
ficer. The prisoner brought an Article 78 proceeding 
and charged that the superintendent's hearing, which 
resulted in an order of restrictive confinement, had not 
been held under the proper time requirements; that 
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evidence relied upon in this hearing was not sufficient; 
and that six months restrictive confinement was too 
harsh a penalty. The court denied the prisoner's 
application. 

Attica also houses the state's reclassification unit, 
to which prisoners around the state are sent if the su
perintendents of other facilities believe these prisoners' 
classifications should be reevaluated. (Each prisoner, 
upon commencing a prison sentence, is given a secu
rity and programmatic classification to determine the 
appropriate institution or program for that prisoner.) 
A class action Article 78 proceeding was instituted by 
inmates of the reclassification unit challenBing the 
existence of this unit, their placement in it, and the 
procedures and conditions there. This case was heard 
in Supreme Court, Wyoming County, and a decision 
was pending in early 1981. 

The large numbers of federal habeas corpus ac
tions brought each year constitute another major 
category of cases. These are federal court actions 
brought after conviction in the state courts which 
charge violations of the prisoner's constitutional rights 
in the criminal trial proceeding and seek release from 
custody. Alleged violations include that proper iden
tification procedures were not followed, that confes
sions were coerced, and that defense counsel was 
incompetent. 

For example, a prisoner convicted of second-de
gree murder and serving a 25-year-to-life sentence in 
Attica, brought a federal habeas corpus action seeking 
to overturn his trial conviction on the grounds that his 
confession had been coerced in violation of the Sixth 
and Fourteenth Amendments. The U.S. District 
Court, Eastern District, held that the circumstances of 
the interrogation were not coercive and the writ was 
denied. 

Finally, the most complex type of prisoner cases 
are those which involve federal constitutional chal
lenges, particularly actions under section 1983 of Tide 
42 of the United States Code, challenging the con
ditions of confinement. These cases were formerly few 
in number, but they have been rapidly on the increase. 
From 256 in 1979, the number rose to 332 in 1980, a 
jump of nearly 30 percent in one year. While most 
prisoner legal challenges involve remedies which pri
marily affect only the individual bringing suit, many 
section 1983 actions, sometimes brought as class 
actions, have the potential for affecting, or even 
radically altering, the operations and the budget of 
the state's correctional system. 
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A major section 1983 action, brought in U.S. 
District Court, Southern District, for example, could 
dramatically affect the .::ecurity precautions in all 33 of 
the state's correctional facilities. In Httrley v. Ward, a 
prisoner in the Ossining Correctional Facility con
victed of murder charged that the strip search vioLates 
the Eighth Amendment, which prohibits cruel and 
unusual punishment. Attorneys of the New York City 
Prisoner Litigation Unit were preparing for trial in 
this case at the end of 1980. 

In another major section 1983 action, which 
could affect the way in which disciplinary procedures 
are implemented throughout the state prison system, 
prisoners at the Bedford Hills Correctional Facility, 
located in Westchester County, charged in Powell v. 
Ward that their constitutional rights were violated by 
procedures followed in disciplinary hearings on charges 
of violations of prison rules. This class action was 
originally brought in 1975. In 1980 the U.S. District 
Court, Southern District, ruled that the prison must 
permanently abide by a code which had been prelimi
narily mandated by the court in 1975. The procedural 
requirements relate to notice of hearing, the right to 
call witnesses, the length of stay in disciplinary seg
regation pending disposition and other related 
matters. The state appealed the decision. 

In Anderson v. COllghlin, a section 1983 action 
was brought in 1980 by a prisoner in the Bedford 
Hills Correctional Facility against the Commissioner 
of Correctional Services, challenging the manner in 
which prisoners are treated in the special housing units 
of eight downstate prisons. These are the units to 
which prisoners are sent after they have violated prison 
rules and where confinement conditions are more re
strictive. The pdsoner, convicted of manslaughter, 
charged a violation of her constitutional rights by 
virtue of the la.ck of proper ministerial attention, 
recreation and health services in these special units. 
An adverse decision in this case, which was pending at 
year's end in U.S. District Court, Southern District, 
could effect vittually all of the major downstate correc
tional institutions. 

In Chase v. Henderson, another far-reaching case 
commenced in 1980 affecting special housing units, 
attorneys of the Auburn office defended against a chal
lenge to the special housing facilities at the Auburn 
Correctional Facility in relation to the Department 
of Correctional Services' regulation on "outdoor ex
ercise." The State Supreme Court held that the present 
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Above: Prisoner-related cases 
have increased by more than 
500 percent in five years. 
Below: a new Prisoner 
Litigation Unit, headed by 
Gerald Ryan, has made 
substantial progress in 
improving management of 
this largest category of cases. 

physical set up of this facility does not allow for the 
requisite outdoor exercise and gave the department 
time to submit an acceptable plan. The case is signifi
cant because of many other proceedings throughout 
the state which raise similar issue. 

In addition to new cases challenging the con
ditions of confinement, a great deal of attorney time 
is also spent on applications by prisoners to secure 
compliance with judicial rulings in previous cases. 
In 1977, for example, in Todaro v. Ward, the U.S. 
District Court, Southern District, held that the 
Department of Correctional Services must provide 
specified medical services to the women inmates of the 
Bedford Hills Correctional Facility. From the entry of 
that judgment through 1980, applications have been 
made by many of the affected inmates seeking mainte
nance of the standards set forth in that judgment. 

Legal action by prisoners has been facilitated by 
the creation of three prisoner legal services programs 
during the last decade. The largest of these, Prisoner 
Legal Services, was originally funded by Federal grants 
and is now funded by a state appropriation amounting 
to $1,361,800 for the 1981-82 fiscal year. In addi
tion, the Legal Aid Society of New York and the 
American Civil Liberties Union make special prisoner 
legal services programs available throughout the state. 

At the same time as prisoner-related caseloads 
have grown rapidly, cases have become more complex. 
Class actions are more common; counsel in legal ser
vices programs have grown more experienced and 
sophisticated since the inception of these groups; and 
judges have begun to demand more discovery about 
the facts of each case and more well-developed briefs. 
The result is that more attorney time is necessary for 
discovery and research on more cases, placing a severe 
strain on the Department's staff resources. 

Section 1983 actions, in particular, are time
consuming because they frequently raise fundamental 
questions about the entire state prison system. The 
number of hours worked by attorneys handling typical 
habeas corpus cases ranges from 40 to 50 hours; but 
section 1983 cases require from 100 to 125 attorney 
hours. 

Growing numbers and increased complexity of 
cases have combined to contribute to a growIng back
log of prisoner-related cases throughout the stare. The 
caseload experience during 1980 is shown in the fol
lowing table: 
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Prisoner Litigation Cases During 1980 

On hand Received Disposed of On hand 
end-1979 1980 1980 end-1980 

New York City 
Office 1620 2570 1762 2428 

Buffalo Office 1192 1660 1434 1418 
Albany Office 463 399 339 523 
Poughkeepsie 322 392 310 404 
Auburn Office 17 278 266 29 
Plattsburgh * 58 128 156 30 

Total 3672 5427 4267 4832 
*estimated 

To administer these cases better and to try to 
limit the growth of the case backlog, the Attorney 
General in 1979 created a special Prisoner Litigation 
Unit based in New York City. This unit is responsible 
for prisoner cases/in a 10-county downstate area and 
for coordinating prisoner litigation activity with the 
Albany office and the regional offices which handle 
large numbers of such Clses. In the Albany, Buffalo, 
and Poughkeepsie offices, specific attorneys were 
also assigned full-time responsibility for handling 
this type of litigation. The defense of cases was also 
strengthened by the exchange of expertise and 
knowledge. 

To assist the Department in meeting its respon
sibilities in this area, a three-year grant of federal Law 
Enforcement Assistance Administration funds was ob
tained through the State Division of Criminal] ustice 
Services. With the additional staff provided under 
the grant and the improved management introduced 
into the handling of prisoner-related litigation, the 
Department was able to increase the numbers of cases 
handled during 1979 and 1980, despite the greater 
volume and complexity of cases. But a substantial 
and growing backlog still exists. The federal funding 
will run Out in mid-1981 and an increased state appro
priation will be needed to continue to handle this 
enormous caseload in a fully effective and professional 
manner. 
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Claims 
and Collections 
The Attorney General is responsible for defending the 
state in the Court of Claims against all claims for 
money damages arising out of alleged injury to person 
or property and from disputes in connection with state 
contracts or condemnation proceedings. The Depart
ment also defends state employees being sued individ
ually in other state courts for personal or property 
damage charged against them while in the course of 
their employment. 

Claims against the state have been rising steadily 
during the last several years, both in numbers and in 
dollar amounts sought. In' 1980, the Department 
disposed of 1,345 cases in the Court of Claims. While 
approximately $6.4 billion in claims were sought in 
these cases, Department claims attorneys were able to 
limit the actual awards to less than $15 million, or 
about one-fifth of one percent of the sums originally 
sought. By comparison, only three years earlier, in 
1977, 815, or one-third fewer claims cases were 
disposed of, while the amount of awards was $26.3 
million, or close to double the 1980 amount. 

As a result of the Department's recent efforts, a 
several-year-Iong build-up of outstanding liability 
against the state was sharply reduced. The Department 
put a priority on clearing the calendar of all pre-1977 
cases, and in 1980 claims attorneys throughout the 
state were able to clear away 145 such cases, which 
was more than half of the 234 cases outstanding. 

Improved management effectiveness and greater 
efficiency in processing claims cases was achieved as a 
result of the Attorney General's creation in 1979 of 
separate, specialized claims bureaus in both New York 
City and Albany. The processing of Court of Claims 
cases by the regional offices was also reorganized to 
rationalize geographic coverage and to emphasize man
agement of claims caseloads by the regional office 
chiefs. 

Major Money Claims 

The largest of the outstanding claims against the state 
involve Indian claims. In 1978, an action was com
menced by the Oneida Indian Nation alleging that the 
agreements and treaties by which the Oneida Indians 
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transferred title to the state of approximately six mil
lion acres of land in central New York violated federal 
law. The plaintiffs demanded a declaration of their 
ownership interest in certain of the contested lands, 
an accounting of rents and profits which they allege 
belongs to them, and compensatory and punitive 
damages, all of which amounts to millions of dollars. 
This case was heard in U.S. District Court for the 
Northern District. The court's decision was still pend
ing at the close of 1980. 

In 1980, the Cayuga Indian Nation, whose 
claims to lands in New York involve three million 
acres, commenced a class action seeking a declaration 
that it is the rightful owner of all this land by virtue 
of a treaty; immediate restoration of the land; ejection 
of all present occupiers; substantial damages as rental 
value for the alleged period of the Indians' ouster from 
the land; an accounting for all valuable resources ex
tracted from the land in the past two centuries; and 
various other relief, including attorneys fees. The case 
is still pending in U.S. District Court for the North
ern District. 

Another large outstanding claims case is Abrams 
v. Commllnity Sen/ices, Inc., an action brought by the 
residents and former residents of Co-op City, a state
supported Mitchell-Lama housing complex in the 
Bronx, against the sponsor and general contractor of 
Co-op City, as well as the state and the state Housing 
Finance Agency. The claimants, who are seeking dam
ages of more than $233 million, allege that the state 
and the Housing Finance Agency consFired to mislead 
purchasers who bought apartments in the housing 
complex by failing to disclose to purchasers that their 
rentals might go up substantially as a result of in
creased construction costs. After losing their case in 
the federal courts on jurisdictional grounds, an action 
was then brought in State Supreme Court. The latter 
action was pending at year's end. 
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A related suit was brought by a Co-op City 
construction contractor against the Riverbay Corpora
tion (which is the title-holder organization for the 
tenants), the Housing Finance Agency, the State Di
vision of Housing and Community Renewal and the 
general contractor of the. complex. Riverbay cross
claimed against the state co-defendants in the case, 
alleging that the two housing agencies, both of which 
had consented to the contractual arrangements for 
construction of Co-op City, had failed adequately to 
supervise and control the method and materials used 
in construction, as a result of which Riverbay will ex
pend large sums of money for remedial relief. 

In Niagara County, 140 present and former resi
dents of the area around the Hooker Chemicals Love 
Canal toxic waste disposal site have filed notices of 
intention to bring claims against the state for damages 
incurred because of alleged failure by the state to 
properly warn residents of the dangers involved. One 
suit has already been filed for $12 million, and the 
others, if filed, would have a potential liability of at 
least $232 million. (In unrelated actions, the Attorney 
General has brought suit in state and federal court 
against the Hooker Chemicals & Plastics Corp. and its 
corporate parents seeking damages on behalf of the 
state and the public and permanent remedial action by 
the companies to clean up the Love Canal and other 
Niagara toxic dump sites.) 

There are also approximately $48 million worth 
of claims pending against the state involving the 
construction of the Empire State Plaza, the state 
building complex also known as the Albany mall. The 
largest of these is South Mall Constrltetors v. State, in 
which a contractor seeks payment for increased costs 
due to alleged delay and extra work in completion of 
the contract. 

Personal and Property Damage Claims 

Tort claims, which involve personal injury and prop
erty damages, constitute approximately two-thirds of 
the claims brought against the state. The number of 
such claims has been increasing each year. 

One factor contributing to this rise was a 1975 
change in the law affecting claims. Formerly, under a 
concept of contributory negligence, if the claimant 
had contributed in any way to the damage, the claim 
could be dismissed. Under the new concept of com-
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parative negligence, the claimant can now deduct that 
portion of damages for which he is responsible and sue 
the state for the rest. The result of this law has been a 
rising number of negligence cases. In addition, in 
1976 the Court of Claims Act was amended to make it 
simpler to file a late claim, increasing the number of 
such claims. 

A particular area of increase has been in the num
ber of claims involving accidents on state highways, 
where damages are sought as a result of alleged design 
failure or other failures such as in highway mainte
nance. These cases are more time-consuming and more 
expensive to defend than many others, because of the 
necessity of obtaining expert engineering testimony on 
the nature of road design and other relevant issues. 

A typical case handled by the Poughkeepsie office 
involved an accident which occurred on a connecting 
ramp between two interstate highways. The claimant's 
truck, which was laden with unsecured freezers, failed 
to negotiate the ramp and overturned. In suing the 
state for $2 million, the claimant contended that the 
accident resulted because the ramp was improperly de
signed, constructed and maintained. In dismissing the 
claim, the Court of Claims found that the speed limi
tation involved on the ramp was proper and that 
adequate notification was provided; that the ramp was 
properly designed; and that the proximate cause of the 
accident was the negligence of the claimant. 

The Attorney General's office in 1980 won two 
decisions in major claims cases which, if upheld, could 
have the effect of limiting state liability for damages 
in a large number of future cases. 

A frequent issue of dispute is the question of 
whether the state or the municipality through which a 
state roadway runs, is responsible for maintenance of 
the sidewalks adjacent to the road. State law permits 
the state to build sidewalks adjacent to state highways 
but mandates that the municipality maintain them. 
Attorneys from the New York City Claims Bureau 
won an important decision on this issue in Van Etten 
v. State. A claimant fell on what she alleged was a 
cracked sidewalk adjacent to the Hempstead Turnpike, 
a state highway on Long Island. Although previous 
court decisions had ignored the language of the law 
and held that the state had a duty to maintain what it 
owned and/or built, the Court of Claims disagreed, 
holding that the statute must be taken on its face and 
that the municipality is liable for any claims arising 
out of negligent maintenance. An appeal from this de
cision was pending at year's end in the Appellate 
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Division, Second Department. The outcome will affect 
many similar cases handled by the Department. 

The second case, Weiner v. State, involved the 
question of the state's liability for interest payments. 
The modern trend in trying negligence cases is to try 
liability first and, if such is found, to proceed to assess 
damages. In this case the state was found liable, but 
the damage aspect of the case was not decided until 
several months later. The issue became, from what 
date should interest run on the award. The Court of 
Claims held in the state's favor, and ruled that since 
the delay between the liability holding and the dam
age assessment was not the state's fault, interest 
should run from the latter date. Since half of all tort 
cases are decided in this two-step manner, this ruling 
could result in a substantial savings in future interest 
payments. 

Contract Claims 

The Albany Claims Bureau represents state agencies 
and various public authorities in litigation arising 
from the award and management of construction 
contracts. 

Because construction contract cases involve vo
luminous and extensive damage claims, the Attorney 
General added an accountant to the staff of the Albany 
Claims Bureau in 1980 to perform audits of actual 
construction claims. This additional resource assists 
trial attorneys in the preparation and trial of contract 
suits and reduces the expense of retaining private 
accounting firms. 

The largest volume of contract claims arises out 
of highway construction projects undertaken on be
half of the State Department of Transportation. The 
biggest claim in this area was brought by Slattery 
Associates, a highway construction company which is 
seeking more than $13 million plus interest. The 
damages are sought for the extra expenses incurred 
allegedly as a result of breaches of contract by the 
state. 

In 1980, Department attorneys disposed of nine 
construction claims on behalf of the Department of 
Transportation in which $17.6 million had been 
claimed, but the awards were limited to $3 million 
after trial or court-approved settlement. At the end 
of 1980, 68 such claims against the transportation 
agency were outs~anding with a potential liability to 
the state of $91 million. 

Claims also arise from contracts for providing a 
variety of services to the state. A typical case handled 
by the New York City Claims Bureau, involved a con
tract between a doctor and the State University of 
New York to supply support and staffing services to 
the Downstate Medical Center. According to the state 
Finance Law, such contracts must be approved by the 
State Comptroller, who refused to do so in this case. 
Payment was denied on this basis, and the Court of 
Claims upheld the state's position. 

To comply with the statutory responsibility of 
approving the legality of state contracts and certain 
bonds to be posted by prospective licensees, in 1980 . 
the Department's Contract Approval Unit in Albany 
also processed and approved 24,486 contracts and 
7,544 bonds. 

Affirmative Claims Actions 

In addition to representing state agencies and public 
authorities in defense of claims, the Contract Unit of 
the Albany Claims Bureau also initiates legal action on 
behalf of state agencies or public authorities against 
contractors, architects or other design professionals 
to recover damages for defects in the design or the 
construction of public facilities. A major action of this 
kind is pending in Albany County Supreme Court 
against one of the contractors and an architect involved 
in the building of Empire State Plaza. The state is 
seeking $25 million in compensation for alleged errors 
in the design and construction of one major building, 
which resulted in loose marble on the building's face. 

In the last few years, actions by the state have in
creased against architects in situations where the state 
seeks indemnification in legal challenges brought 
against public contracting agencies by contractors, and 
the state believes that the architect, rather than the 
state agency, is at fault for the alleged damages 
involved. 

In 1980, Albany claims attorneys concluded a 
favorable settlement in an action against an architect 
who supervised the construction of a rehabilitation 
center at the Hudson River State Hospital in Pough
keepsie. The Department obtained $51-,000 on behalf 
of the Facilities Development Corporation to com
pensate for repairs made necessary when certain 
alterations had to be made because of alleged design 
failure. 

65 



Representing the State 

Collections 

Through its specialized Civil Pr~secutions ~ureau in 
the Albany office, which centra11zes collectIOnS func
tions that had been scattered, the Department has 
been able to increase substantially collections of m?n
ies owed the state from delinquent accounts, unpaId 
student loans, damages to state property and fines and 
other penalties. 

In 1980, the Civil Prosecutions Bureau increased 
the number of staff collections specialists and im
proved the training they receive. The ?ureau ~1a~ ~lso 
undertaken the coordination of collectIOnS actlvltles 
in the regional offices. 

As a result of these and other steps, the Depart
ment's collection practices have become more effec
tive. Bureau collections for 1980 were $6,671,973, 
up frem $4,241,373 in 1979, a jump of more than 
50 percent. 

In a collections-related matter, attorneys from the 
Albany Litigation Bureau were successful in defending 
a regulation of the State University of New York re
quiring full payment of tuition and fees before any 
academic transcripts can be released to ensure payment 
of debts owed the state. In the first case of this kind, 
the State Supreme Court in Alban~ County he.ld that 
the regulation was reasonable and lO accord wIth the 
basic tenets of contract law. 

Other Department bureaus and offices are re
sponsible for various other kinds of collectIOns. For 
example, the Department rep~esent~ :h.e S:ate Depart
ment of Mental Hygiene and Its faC1lIties lO matters 
relating to reimbursement of the state for the costs of 
services for civilly committed patients. 

Acting for the Department of Me~tal I:Iygiene, 
Department of Law attorneys bring prOCeedI?gs for 
court appointment of a conservator or commIttee 
to administer such a patient's assets on behalf of 
the patient. In prosecuting claims on behalf of the 
Department of Mental Hygiene for reimb~rsement for 
maintenance of patients, as well as collect 109 funds for 
the benefit of patients, Department attorneys collected 
a total of nearly $3.1 million in 1980. 

In addition, the Employment Securi~y Bureau 
collected $1.3 million in unemployment lOsurance. 
taxes from employers on behalf of the State IndustrIal 
Commissioner; the Labor Bu~eau obtained more than 
$108,000 in fines and penalt1es for Labor Law and 
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Worker's Compensation Law violations; the Special 
Prosecutions Bureau collected $296,000 in taxes owed 
the state, primarily in unpaid sales t.axes, and obtained 
another $61,800 in fines and penalt1es; and the . 
Charities, Trusts and Estates Bureau was respons1ble 
for the collection of almost $4 million worth of aban
doned property. 

Further, the regional offices also handled certain 
collections matters for the state. The Syracuse office, 
for example, collected $453,867 for the state in 1~80 
in fines, penalties and monies owed to state agenC1es. 

Also the Department generates substantial fee 
revenues for the state, all of which go to the general 
fund. In 1980, the Real Estate Financing Bureau 
received $1. 7 million in filing fees for real estate 
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syndications, which include cooperative and con
dominium offerings; the Investor Protection and 
Securities Bureau obtained in excess of $575,000 in 
filing fees from broker dealers, investment advisors 
and securities salesmen; and the Charities, Trust and 
Estates Bureau collected $428,000 in fees paid by 
charitable organizations when filing required 
documents. 

The tOtal funds collected by the Attorney Gen
eral's office for the state treasury in 1980 were more 
than $22 million. In addition, restitutions and collec
tions effected for the public totalled more than $43 
million. See appendix for the complete Financial 
Report detailing these results. 

Taxation 
and Revenue 
Issues 
At the request of the State Tax Commission, the body 
which directs the Department of Taxation and Fi
nance, and other state agencies, the Department of 
Law defends challenges to specific tax or other rev
enue-related actions. These challenges frequently 
involve important constitutional and statutory issues. 
The number of tax related cases has been rising. In 
1980 alone, 95 new appeals were received by the Ap
peals and Opinions Division involving issues relating 
to taxation. 

To insure that the state collects income taxes due 
it, the State Tax Commission acts to tax persons whose 
residence and connections are in New York but who 
establish temporary or tenuous connections in other 
states or nations. The Attorney General represents the 
State Tax Commission in cases on this issue. 

In one major case, Shc/piro v. State Tax Commis
sion, the commission was upheld by the Court of 
Appeals in its determination that an employee and 
substantial shareholder of a New York employer who 
worked in England but retained a residence in and 
substantial financial contacts with New York was 
"domiciled" in New York for purposes of income 
taxation. 

In Babbill v. State Tax Commissioll, attorneys of 
the Appeals and Opinions Division prevailed when 
the Court of Appeals held that New York was the 
domicile of a business executi"e who lived here but 
temporarily resided in the Nethc:rlands while manag
ing European operations for his employer. 

A challenge to the right of the state to collect its 
full share of taxes from the interstate commerce of 
vendors selling to New York customers came in 
Aldells, Illc. v. Tlll/y. A mail-order corporation, which 
did business in New York through a wholly owned 
subsidiary operating offices in four different localities 
in the state, claimed that it did not have to collect lo
cal taxes outside the four areas where it maintained 
offices and that it was not required to pay them retro
actively. The Solicitor General successfully argued the 
case before the Court of Appeals, which upheld a de
cision of the State Tax Commission and ruled that the 
corporation was liable for payment of the taxes. 

In Ballkers Tmst Company v. Nell' York State 
Department o/Taxation and Finance, New York City 
Ligitation Bureau attorneys successfull} defended the 
state against the claims of seven major banks for tax 
refunds of nearly $1 million. The banks had paid the 
taxes under the provisions of a 1973 state law, which 
had made the tax retroactive for the 1972 tax year. 
\X'hen the courts held in 1978 that the retroactive 
clause of the law was unconst itutional, the banks 
sought refunds. The State Supreme Court in New 
York County ruled, however, that the banks could not 
seek refundS on tax payments which they had made 
without protest seven years before and after the money 
had already been dispersed. 

Recovery of Unclaimed Tax Refunds 

In addition to defending the state's revenues policies, 
the Attorney General, in the first action of its kind in 
the nation, initiated legal proceedings in 1980 against 
the United States Treasury to recover for New York 
State millions of dollars of unclaimed federal ta.'{ re
funds. The Attorney General sought the return of any 
monies o\ved New York citizens which remained 
unclaimed longer than seven years. Under New York's 
Abandoned Property Law, any assets or funds of New 
York residents which are abandoned may be claimed 
by the state after a specified period of time. For funds 
held by the federal government, the p'eriod is seven 
years. 

Some indication of the magnitude of the state's 
claim can be gleaned from the fact that in 1978 
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unclaimed federal tax refunds fo',: the New York City 
metropolitan area alone amou:ited to more than 
$1,500,000. Since the refunds in question date back 
to the beginning of the Federal income tax in 1916, 
the total amount involved may reach into tens of mil
lions of dollars. If the proceedings are successful, the 
money now in the federal treasury would be restored 
to New York State to use for the state's activities on 
behalf of all state residents. 

Other Tax and Revenue Matters 

As required by state law governing the real property 
tax system, the State Board of Equalization and 
Assessment (SBEA) centrally assesses "special fran
chises," i.e., the rights-of-way and other use rights of 
utilities to run their power lines and facilities across 
public property. The SBEA computes equalization 
rates (which reflect the ratio of assessed value to full 
value) for many purposes, including allocation of state 
aid and computation of net assessed valuation of spe
cial franchises. In an action brought by Consolidated 
Edison against the SBEA, the Attorney Generai de
fended against the utility's claim that it had the right 
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to force SBEA to recompute the equalization rates 
despite the absence of any showing that a newly
calculated equalization rate would be appreciably more 
accurate. After divided lower court rulings, the Court 
of Appeals, with three judges dissenting, decided the 
case in favor of the utility company. 

The New York City Litigation Bureau handles 
most of the Department's cases involving the defense 
of and priority of state tax claims in bankruptcy and 
insolvency proceedings. A typical 1980 case involved a 
complaint filed on behalf of the State Tax Commission 
against the federal Internal Revenue Service to recover 
money owed the state by a Nassau County business 
man who had failed to pay both state and federal 
ta.xes. The federal government had seized and sold his 
property to secure recovery of its own lien amounts. 
After the Department brought legal action, the federal 
government recognized the state's rights, which had 
been filed in a prior claim, and paid the state 
$34,344. 

The Attorney General also represents the Depart
ment of Taxation and Finance in franchise tax claims 
in judicial dissolution proceedings. Approximately 
150 of these proceedings are concluded per year 
involving claims ranging from $250 to $10,000. 

Appendix 
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Financial Report* 

Category DIRECT INDIRECT 

1979 1980 1979 1980 
I. Collections and Re§tUutions 

Effected for the State 
A. Collections: 

1. Abandoned Property $ 4,713.62 $ll6,721.29 $5,551,571.52 $3,889,042.7.1 
2. Costs in Actions and Proceedings 139,789.95 428,969.24 

1,030,352.81 437,259.19 3. Damage to State Property 

1,337,416.24 447,175.57 4. Excessive COSts on Contract 
5. Fines and Penalties: 

a. Agriculture & Market£. 78,723.55 125,680.49 45,901.36 16,826.49 
b. Antitrust 217,574.34 23,100.00 179,674.34 
C. Environmental Quality 1,414.20 49,800.00 
d. Labor Law Violarions 169,432.63 160,405.00 
e. Licensed Practice 31,510.00 
f. Special Investigations 500.00 
g. Unlicensed Practice 5,200.00 2,000.00 

9,390.00 66,375.61 h. Workers' Compo Law Violations 
19,800.00 2,ll9.20 7,616.60 113,336.02 i. Miscellaneous 

101,492.73 j. Other State Agencies 

1,728.36 6. Industrial Commissioner 
7. Institutions and Hospitals $ 441,224.10 $ 945,811.70 

2,492,828.51 3,140,904.09 8. Patient Maintenance 
7,388.42 48,584.40 9. Refund of Expenses 

10. Rental Arrears 61,904.97 66,489.77 
11. Taxes 

392,194.44 9U,290.98 a. Bankruptcies 

21,159.91 40,029.99 b. Corporation 

273,723.52 202,796.10 c. Decedents Estates 

59,261.65 d. Mortgage Foreclosure 
e. Income 150,098.50 
f. Unemployment Insurance 785,125.00 1,316,746.93 
g. Sales 425,725.84 326,581.32 

9,385.30 149,187.24 h. Miscellaneous 
15,931.26 35,236.26 1,2ll,942.08 1,282,684.85 12. Srudent Loans and Tuitions 

13. Miscellaneous 59,835.07 327,322.25 
B. Restitutions: 

1. Antitrust Litigation 1,227,602.00 16,318.00 
2. Employees Retirement System 361,474.03 3,382,186.09 
3. Unemployment Insurance 

Total Collections and Restitutions Effected 
700,698.73 725,344.68 

for the State $483,921.14 $780,410.88 $17,044,663.35 $17,298,635.57 

.. the ublic as a result of efforts by the Department of Law. The distinction between "This report represents monies received by the Srate or d.P 1 h D ment of Law (direct collections) and payments made to direct and indirect collections is thar of payments ~ade Irecr y to r e epart 
orher Stare departments and agencies or to the publtc. 
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Category 
DIRECT 

INDIRECT 
1979 1980 1979 1980 II. Collections and Restitutions 

Effected for the Public 
A. Collections: 

1. Injured Workers 
$ $ $ 523,518.57 $ 488,574.83 2. Wage Claimants 

271,742.48 244,420.42 3. Workers' Compo Appeal 
1,072,472.59 836,223.14 B. Restitutions: 

1. Charity Frauds and Recoveries 
for Charitable Institutions" 

24,434,543.62 31,542,300.00 2. Consumer Frauds 
255,681.18 343,848.07 2,374,236.94 6,848,878.58 3. Coop. Condo R.E. Synd. 

2,799,000.00 2,951,375.00 4. Stock Frauds 
1,120,866.22 301,058.00 Total Collections and Restitutions Effected 

for the Public 
$255,681.18 $343,848.07 32,596,380.42 $43,192,829.97 

III. Reimbursement for Services 
Rendered by the Law Department 
A. East Hudson Pkwy Auth. $ 5,748.99 $ 19,413.46 $ $ B. Federal Government Capitol 

Construction Projects 
1,092,876.00 509,065.92 C. Insurance Law section 32A 

6,177.31 4,826.00 D. Power Authority 
64,182.73 96,067.47 E. Metropolitan Trans Auth. 
30,417.70 F. Thruway Authority 

25,395.75 G. Volunteer Firemen's Benefit Law 
702.14 647.00 H. Workers' Compo Law Section 151 

434,592.82 343,050.00 I. Workers' Compo Law Article 9 
11,880.16 2,881.00 ). Higher Education Servo Corp. 

111,310.55 K. Nat'I. Direct Student Loans 
169,336.80 Total Reimbursements 

$100,349.42 $421,524.03 $1,546,228.43 $860,469.92 : IV. Filing Fees: 
A. Broker Dealer Exemptions $ 77,720.00 $ 90,200.00 B. Broker Dealer Statements 

97,800.00 143,830.00 C. Charitable Foundations 
436,093.69 428,661.88 D. Fingerprint Processing 

15,180.00 9,890.00 E. Investment Advisory Amendment 
3,525.00 3,350.00 F. Investment Advisory Registration 

26,300.00 30,550.00 G. Principal Statements 
23,190.00 39,412.00 H. Real Estate Syndications 

1,245,540.40 1,738,920.00 1. Salesmen Statements 
101,370.00 147,280.00 ). Supplemental Statements 
109,515.00 122,570.00 K. Security Takeover Disclosure 
15,000.00 17,500.00 Total Filing Fees 

$2,151,234.09 $2,772,163.88 : 

V. Miscellaneous, ,Receipts: 
A. Sale of Publications 

$ 1,720.00 $ 1,180.00 B. Subpoena Fees 
159.70 42.00 .~ Total Miscellaneous Receipts 

$ 1,879.70 $ 1,222.00 
GRAND TOTAL OF RECEIPTS 

$2,993,065.53 $4,319,168.86" $51,186,272.20 $61,351,935.46 
"Includes funds contested in legal proceedings which were prorected for charitable entiries. 
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Directory 

The Capitol 
Albany, New York 12224 
(518) 474-7124 

EXECUTIVE 

Robert Abrams, Attorney General 
Shirley Adelson Siegel, Solicitor General 
Dennis H. Allee, First Assistant Attorney 

General 
Robert Hermann, Attorney-in-Chief 
John E. Burke, Executive Assistant 
Edward Perlmutter, Execueive Assistant 
Timothy Gilles, Press Secrerary, 

(212)488-3334, (518)474-7330 
James T. Conroy, Special Assistant 

ADMINISTRATIVE 

Albert R. Singer, Administrative Director 
Holly Hartstone, Legal Training Recruitment 

and Development Bureau, Assistant 
Attorney General in Charge 

DIVISION OF APPEALS AND 
OPINIONS 

Shirley Adelson Siegel, Solicitor General 

DIVISION OF STATE COUNSEL 

Dennis H. Allee, First Assistant Attorney 
General 

Richard Rifkin, Depuey First Assistant 
Attorney General 

Peter L. Yellin, Depuey First Assistant 
Attorney General 

Donald P. Hirshorn, Assistant to Deputy First 
Assistant Attorney General 

Albany Bureaus 

Cit'il ProseClliiolls - Kenneth E. Page, 
Assistant Attorney General in Charge 

Claims -- Carl Rosenbloom, Assistant 
Attorney General in Charge 

COIlSllmer Frallds alld Protectioll - Robert 
Buchner, Assistant Attorney General in 
Charge 
Consumer Complaint Number - (518) 
474-5481 

Legislatit·e - Frank Fioramonti, Assistant 
Attorney General in Charge 

Litigatioll --James G. McSparron, 
Assistant Attorney General in Charge 

Real Property -- Horace M. Flowers, 
Assistant Attorney General in Charge 

New York City Bureaus 

Claims -- Franklin Miller, Assistant 
Attorney General in Charge 

Elllploymmt SeCllrity -- Paul S. Shemin, 
Assistant Attorney General in Charge 
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New York City Bureaus (Cont.) 

Labol' - Hentiette Frieder, Assistant 
Attorney General in Charge 

Litigatioll - George D. Zuckerman, 
Assistant Attorney General in Charge 

Almtal Hygime Bllreall - Thomas P. 
Dorsey, Assistant Attorney General in 
Charge 

Special ProseClltiolls - William F. Dowling, 
Assistant Attorney General in Charge 

REGIONAL OFFICES 

Allbllrll -- Edwin W. Barry, Jr., Assistant 
Attorney General in Charge 
110 Genesee Street, Suite 23 
Auburn, New York 13021 
(315) 253-9765 

Billghamtoll - John R. Marshall, Jr., 
Assistant Attorney General in Charge 
38 Riverside Drive 
Binghamton, New York, 13905 
(607) 773-7823 

Bllffalo -Hugh B. SCOtt, Assistant 
Attorney General in Charge 
65 Court Street 
Buffalo, New York 14202 
(716) 842-4395 

Harlelll - Victor Olds, Assistant Attorney 
General in Charge 
163 West 125th Street 
New Yotk, New York 10037 
(212) 678-2385 

Hallppallge - Ronald Glickman, Assistant 
Attorney General in Charge 
Suffolk State Office Building 
Veterans Memorial Highway 
Hauppauge, New York 11787 
(516) 979-5190 

Momicello - Anna T. Withey, Assistant 
Attorney General in Charge 
230 Broadway 
Monticello, New York 12701 
(914) 794-0960 

Gardm City - To be opened in 1981. 
Plattsbllrgh - Alan J. Burczak, Assistant 

Attorney General in Charge 
70 Clinton Street 
Plarrsburgh, New York 12901 
(518) 563-8012 

POllghkeepsie -- Kent L. Mardon, Assistant 
Attorney Genetal in Charge 
40 Garden Street 
Poughkeepsie, New York 12602 
(914) 452-7760 

Rochester - Eugene Welch, Assistant 
Attorney General in Charge 
900 Reynolds Arcade Building, 

----------------------------------

Two \1(forld Trade Center 
New York, New York 10047 
(212) 488-7490 

REGIONAL OFFICES (Cont.) 

16 East Main Street 
Rochester, New Yotk 14614 
(716) 454-4540 

SyraCllse - Lawrence Zimmerman, 
Assistant Attorney General in Charge 
333 E. Washington Street 
Syracuse, New York 13202 
(315) 473-8430 

Utica - Aniela Carl, Assistant Attorney 
General in Charge 
207 Genesee Street, Room 504 
Utica, New York 13501 
(315) 797-6120 ext. 2225 

WatertolUll - N. Philip Wardwell, 
Assistant Attorney General in Charge 
317 Washington Street 
Watettown, New York 13601 
(315) 782-0640 

DIVISION OF PUBLIC 
ADVOCACY 

Robert Hermann, Attorney-in-Chief 
R. SCOtt Greathead, 

Depuey Attorney-in-Chief 

Bureaus 

Amitmst -- Lloyd Constantine, Assistant 
Attorney General in Charge 

Charities, Trllsts alld Estates - Daniel 
Kurtz, Assistant Attorney General in 
Charge 

Civil Rights - Peter Bienstock, Assisrant 
Attorney General in Charge 

COIlSll1llel' Frallds alld Protectioll - Melvyn R. 
Leventhal, Assistant Attorney General in 
Charge 
Consumer Complaint Number: 
(212) 488-7530 
Ellergyalid Utility Ullit -
Paulann M. Caplovitz, Assistant 
Attorney General 

Ellviroll11lmtal Protectiotl - Marcia 
J. Cleveland, Assistant Attorney 
General in Charge 

Illvestor Protectioll alld SeCllrities - Orestes J. 
Mihaly, Assistant Attorney General in 
Charge 

Professional Respollsibility and Etlforceme!lt -
John J. O'Grady, Assistant Attorney 
General in Charge 
622 Third Avenue, 
New York, New York 10017 
(212) 488-4807 

Real Estate Fil/al/cil/g -- Robert S. Robbin, 
Assistant Attorney General in Charge 
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