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EXECUTIVE SUMMARY 

Purpose. 

The purpose of this report is to provide the legislature with an 

overall assessment of sentencing in Hawaii. A special focus is on 

alternatives to incarceration. A growing public concern with crime in 

general and sentenci'ng in particular has led the legislature to amend 

Hawaii's sentencing laws in recent years. These changes have been directed 

at particular problems, and have not addressed the entire sentencing 

process. It is the intent of this report to provide such an overview, 

and to present information on recent progressive programs elsewhere in the 

nation. 

Method. 

Sentencing data, parole release data, and interviews with professional 

staff in all areas pe~tinent to sentencing provide the basis for this study. 

In addition, a study of programs in other states was conducted to gather 

information on the problems and possibilities of revisions in sentencing 

practices. This work was supplemented with an extensive review of current 

1 iterature. 

Historical background. 

Histor.ically, offenders were punishedby either death or exile. 

Punishment was a utilitarian means of displaying the power of the society. 

In colonial America, other punishments such as whipping and public 

confinement 1"n stocks .were also used. Lengthy prison terms were not 

common practice. Only in the 1830's did prisons, renamed penitentiaries, 

come into wi'despread use in America. The penitent)iary was a revolution 
II 

I' /1 
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in sentencing, the beginning of the rehabilitation concept. Religiously 

based, the penitentiary sought to reform the prisoner by isolation, prayer, 

and honest labor so that he could be returned to society. 

The spirit of rehabilitation is still the basis of America's sentencing 

system today. During the first two decades of the twentieth century, the 

modern practices of probation, parole, and indeterminate sentence came 

into use. A move away from this scheme began in the 1970's. Several states 

have reevaluated thei'r sentencing laws and converted to a determinate 

sentencing system. 

Purposes of sentencing. 

The purposes of sentencing are usually divided into four categories-

punishment, deterrence, incapacitation, and rehabilitation. Punishment is 

the imposition of unpleasant consequences upon an individual found guilty 

of a crime. Deterrence means to "frighten off." The sentencing system 

hopes to prev,~nt crimes from occurring by imposing sanctions on those who .' 

are convicted. Incapacitation refers to preventing offenders from committing 

further crimes by removing them from society. Finally, rehabilitation 

means altering the behavior' of offenders, through various methods, so thqt 

they are no longer inclined to commit crimes. Hawaii's current indeterminate 

sentencing system is primarily based upon the premise of rehabilitation. 

National trends. 

Sentencing procedures are in the process of change in many states. 

The trend is toward determinate sentencing systems with mandatory sentences 

for s'pectfic offenses and a general limitation on judictal discretion. 

Discretion can be limited or structured through mandatory incarceration sen

tenci'ng guideltnes or parole guidelines. Many such programs are in effect or 
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being considered in several states at the present time. Minnesota has been 

a leader in this movement. Call'for' h t d d nla as enac e a eterminate sentencing 

schem/.: with sentences fixed by statute for each specifi c crime. 

Alter'nativesto incarceration. 

A s'pecial focus of this study has been alternatives to incarceration. 

Many jurisdictions across the country have sought to make sentencing more 

flexi'ble and meaningful by providi'ng their courts alternatives to prison. 

These include restitution (repaying the victim) and community service 

(performing useful work for the community). This type of sentence is 

usually given to first time offenders and persons convicted of less serious 

crimes. It is both therapeutic and constructive, with most people involved 

in these sentences showing satisfaction. 

Hawaii's sentencing system. 

Hawaii currently operates under a hybrid sentencing system. Although 

the system is basically indetenninate, certain offenders are required by 

statute to receive mandatory terms of incarceration. Repeat offenders, 

class A'felons, and felons committing certain gun offenses are given 

mandatory prison sentences. All others are sentenced at the judge's dis

cretion to ei ther a suspended sentence, deferred acceptance of gUil ty plea, 

probation, or incarceration for a set maximum term. The parole board then 

sets the minimum for all those sentenced to prison term and decides on the 

release date. 

There were 593 persons convicted of felonies in Honolulu in 1978. 

The sentences given these persons generally reflected the seriousness of 

the cri'me and the persons's prior criminal record. About 50 percent were 

given either prison or jail, with the rest receiving probation or suspended 
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sentences. As most mandatory sentencing provisions were not yet in effect 

in 1978, there was more judicial discretion. Despite the moderating 

influence of the presentence investigation recommendations, there appears 

to have been a certain amount of judicial disparity. Generally, however, 

those who committee serious offenses and those who had previous records 

usua lly went to pri son. Fi rst time offenders and those who conmitted mi nor 

crimes were usually given a break. 

Hawaii's law allows for restitution and community service. Restitution 

is administered by the Adult Probation Division and is usually a condition 

of probation. Community service is directed by a volunteer group-

Volunteers in Public Service to the Courts. Restitution is used quite 

often for both felony and misdemeanor offenses. About one-half of those 

ordered to make restitution payments as part of their probation fulfill 

that obligation. Community service is used frequently in district court 

but only rarely for felons. The success rate for community service sentences 

is high--about 90 percent. 

Hawaii's sentencing system lacks cohesion. The condition which has 

most contributed to this is the absence of a unifying philosophy of 

sentencing. Another factor has been the dispersal of discretion among 

many agencies. Inadequate communication and cooperation among agencies 

has also undermined cohesion. Another factor has been the failure to make 

important policy decisions concerning sentencing. All in all, there can 

be no unity of action without a shared sense of purpose, which does not 

currently exist. 

-4-

Conclusions. 

The large amount of concern about sentencing oy both the public and 

criminal justice system professionals indicates that there are problems in 

our sentencing system. The same is evident throughout the nation, where 

significant changes have been made in several states during the past 

decade. Hawaii has been gradually modifying its system but in a less 

concerted fashion. Our present system is neither chaotic nor in a state 

of crisis, but there are areas in need of improvement. Making the policy 

decisions which will improve our system before a crisis develops seems the 

most reasonable step to take at this time. 

Recommendations. 

The Crime Commission recommends the establishment of a statewide 

sentencing and guidelines commission made up of criminal justice professionals 

and citizens. The mandate of the commission would be: 

* to reduce sentence disparity by developing guidelines, 
* to clarify and standardize sentencing cr'iteria, 
* to study the eXisting ·indeterminate sentencing practices. 

Such a commission would be the fastest, surest, and least costly way to 

address these important areas of concern in a systematic fashion. 

The Commission also recommends the following: 

Probation 

* Strengthen adult probation by adding staff. 
* Make conditions of probation more realistic. 
* Develop more formal levels of probation. 
* Develop standardized written guidelines for the 

presentence investigations report. 

Alternative sentencing 

* Expanded use of community service. 
* A careful reconsideration of the use of restitution. 
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Prison camps 

* Develop prison farms to use instead of idle incarcerption and 
to partially offset costs. 
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I. GENERAL INTRODUCTION 

This study began as an examihation of alternatives to incarceration 

for adult felons. Crime COIlInission staff researchers focused specifically 

on the alternative sentences of restitution and conmunity service. As 

the" study progressed, it became evi dent to the resea rch s ta ff that it was 

necessary to make a more complete study of sentencing before the issue of 

alternatives could be properly addressed. Although this shifted the 

emphasis of our study to the larger topiC of general sentencing practices, 

the staff has attempted to maintain an emphasis on alternatives to 

incarceration. 

There are several issues whi"ch must be confronted when s'entencing 

practices are discussed. Justice is a major issue in sentencing. We 

would like our sentencing practices to provide maximum justice to both the 

conmunity and the offender. Achieving this balance is the difficulty. 

Humane treatment of the convicted offender is another important topic. 

We do not wi.sh to use our sentencing practices to inflict extreme forms 

';j of mental or physical punishment on individua'ls who have been convicted. 

Another issue involved in sentencing is the emotional responses to crime. 

. Many people express strong feelings of vengeance towards those who have 

been convfcted. ThOse who ho 1 d these fee 1 ings tend to support schemes 

which involve harsher forms of sentencing, such as incarceration for more 

offenses, longer sentences and mandatory incarceration. Many people also 

look to sentencing practices as a primary form of crime control. They 

believe that harsh sentences will rGduce the crime rate. Ensuring public 

safety is a major objective of sentencing. Most agree on this pOint; the 
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disagreement arises in deciding which offenders are threats to public 

safety. 

Another major sentencing issue is discretion. Since the statutes do 

not~ in most instances~ spell out each specific step which must be taken 

in the complex sentencing process, or which specific sentence must be 

given~ someone must exercise some discretion. The question of who should 

exercise the bulk of this discreti'on creates a sentencing issue. Others 

would eliminate it altogether by implementing mandatory sentences for 

most offenses. 

Closely related to the discretion issue is the issue of disparity. 

Judges~ exercising their personal judgment, sometimes give disparate 

sentences to offenders with similar cases and backgrounds. Supporters of 

the current system view disparity as the natural working of our human 

system of enforcing the law. Those who would change the system argue 

that justice is not served by such disparity. (See pages 64-67.) 

Truth in sentencing is yet another major issue. Our present system 

requires that a judge, when sentencing an offender to incarceration~ give 

the maximum term as set by law. The paroling authority then sets the 

minimum term and eventually decides when the offender shall actually be 

released. Time served for a 20-year maximum term may vary by many years. 

Neither' the public nor the offender is exactly aware of the length of 

sentence to be served. Truth in sentencing would require that the actual 

sentence be made explicit at the beginning. It would also clarify the 

purposes of sentenci ng. Under our present statutels ~ offenders are 

sentenced for the primary purpose of rehabilitation. Those who argue for 

truth in sentencing believe that incarceration is primarily a punishment 

-8-

and ought to be labeled as such. 

The questions surrounding truth in sentencing, with reference to both 

the length and purpose of sentences~ have given impetus to a return to 

what is known as determinate sentencing. The system currently in use in 

Hawaii is an indeterminate sentencing scheme, with release dependent upon 

rehabilitation. Under a determinate system~ an offender is given a specific 

prtson sentence at the time of sentencing~ with encouragement for good 

behavior rn the form of a percentage of time off.,..-"good time. 1\ Those who 

argue in favor of this scheme point to its essential clarity as a major 

strength. Opponents say that it would fill the jails~ since it is parole 

release that can serve as a safety valve on prison population. 

The complex nature of sentencing gives rise to numerous issues and 

opinions. There is little contention over the desired ends of justice 

and public safety; the discussl'on focuses th on e means necessary to achieve 
the desired ends. Thl'S stud tt t 1 Y a emp s to c arify some of these issues and 

to recommend some steps toward this common goal. 

-9-
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II. PURPOSE OF SENTENCING 

A. Introduction. 

" Any decision about the disposition of a convicted offender is a 

decision to inflict punishment. This holds true if we consider punishment 

to be the imposition of unpleasant consequences imposed upon an individual 

as a result of the person's conviction for a crime. The purpose of that 

punishment may then vary according to a variety of influences: the 

particular crime. the individual offender's background, and any mitigating 

or aggravati'ng circumstances whi"ch might apply to the situation. 

The selection of the punishment is a pol,icy deci.~ion which is made 

according to the values of the society. Since values do change, it is 
5 

necessary to reexamine the scheme of punishment from time to time. Hawaii 

and other states are in this process of reexamination at the present time. 

Some of our previous assumptions about crime and punishment, especially 

incarceration, are being looked at closely. Rising crime rates and 

increasing institution populations provide enigmatic indicators of a 

social problem. Legislatures and the citizens whom they represent want 

sentencing to reduce the amount of crime in society. With institutions 

full and the crime rate continuing to rise, it is time to reconsider the 

relationship between incarceration and crime control. This section will 

examine some of the basic purposes of sentencing with this problem in 

mind. 

For the sake of clarity, the discussion wi'll be divided by topic--

punishment, deterrence, incapacitation, and rehabilitation. Any sentencing 

I~:? scheme necessarily incorporates several or all of these elements. It is 

-10-
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important, however, to separately consider the motivation and success of 

each of these sentencing goals. 

B. Punishment. 

Punishment is any sanction imposed by the state on a convicted offender 

which produces unpleasant consequences as the result of being convicted of 

a crime. This definition can operate best in conjunction with the concept 

of "just desserts"--the severity of the unpleasant consequences should be 

commensurate with the severity of the offense. 

Since punishment is a basic purpose of a criminal sentence 5 it is 

worthy of our careful consideration. A major complaint with the whole 

scheme of indeterminate sentencing has been that it promises rehabilitation 

but has not produced the desired results. Critics point out that many 

rehabilitation programs actually provide punishment in a more subtle and 

pernicious form. Straightforward punishment, they argue, is a more honest 

and humane means of handling offenders. A sociologist made this point 

well in a recent study of prisons: 

The main purpose of imprisonment, however, should 
be punishment. We are dishonest and foolish if we do 
not admit that punishment is basic in our responses to 
crime. This is not a brutish Y'etributive'atavism in 
human beings; it is an essential part of the bargain 
that we make to live by rules. When they are breached, 
particularly in a manner producing extreme harm to 
others, we want something done. When nothing is done, 
the rules lose their meaning and persons lose their 
social commitment. 1 

A concern exists that the conscious focus on this more primitive 

aspect of sentencing will eliminate the focus on other stated purposes of 

IJohn Irwin, Prisons in Turmoil, Little, Brown & Co., Boston, 1980, 
p~ 238. 
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sentencing. This is not necessarily the case. Rather, the coercive 

element will be removed from rehabilitation, which might allow it to be 

more successful. Also, whatever amount of deterrence or incapacitation 

that takes place will continue to take place. Openly admitting that we 

do sentence offenders to punish, setting reasonable determinate sentences 

which allow for good time, and maintaining noncoercive programs for 

rehabilitation can put our system on a solid footing of directness and 

clarity. 

C. Deterrence. 

The etymology of the word "deter" is the Latin, deterrere, to frighten 

off, which is exactly what the criminal justice system attempts to achieve 

with criminal sanctions and sentences. By identifying behavior that is 

prohibited and what sentence will be meted out to those who exhibited that 

prohibited behavior, society hopes to let the potential offender know 

the possible result if he commits an offense. Proponents of deterrence 

believe that if a person is contemplating committing a criminal offense, 

that he will weigh what the cost will be if he is caught against the 

benefits gained by the criminal behavior. 

In an attempt to measure and predict the deterrent effect of criminal 

sanctions. economists in the past decade have developed economic models. 

Many have used the imposition of jailor prison sentences as the cost and 

based their analysis on a population of convicted offenders and their 

subsequent criminal behavior. One such study was done by Joan Petersi1ia 

and Peter W. Greenwood of the Rand Criminal Justice Program. They used a 

sample population of 625 persons to estimate the relationship between 

-12-
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sanctions and crime rates. The findings indicate that mandatory minimum 

sentences can reduce the crime rate, but by doing so they may increase 

prison populations to an unacceptably high level. They state that if all 

convicted felons, regardless of prior record, were sentenced to 1.2 years 

in prison, then the crime rate would be reduced by 20 percent and the 

prison population would increase by 85 percent. 2 

Besides this high cost, there is another adverse consideration of 

incapacitation for deterrence. For deterrence to work there must be some 

assurance of arrest and conviction. However, at the present time, only 

a small percentage of offenders are ever arrested, convicted, and 

sentenced. 

Impose harsh sanctions, the deterrence argument runs, and this will 

significantly reduce the crime rate in two ways--first by confining the 

offender and second by deterring other potential offenders. The flaw 

in this argument lies with detection. Since a large percent of crimes 

are not reported to the police, sentencing practices will have no effect 

on them. Additionally, since a large portion of those crimes which are 

reported do not result in an arrest, the effect is diluted again. 

Furthermore, of those arrested, only a small percentage actually either 

plead guilty or are found guilty. Matthew Yeager, at the 1976 U.S. 

Conference of Mayors, provided this information in graphic form. 

2Joan Petersilia and Peter W. Greenwood, Mandatory Prison Sentences: 
Their Projected Effects on, Crime and Prison Populations, Criminal Justice 
Program, The Rand Corporation, Santa Monica, October 1977. 
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No 
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y\ 
Yea police came 

Yes 
\ 77% 

~. N - 1,024 

No 
25% 

Did police call 
incident a crime 

N - 50 

Too len1enr-
48% 

Convictlon 
----~_52% 

Victim's response 
to court decision 

N - Number of csses 

Trial 

No 
80% 

N - 787 

I 

The data for the ch t h ar s own above was gathered nationally. Yeager 

sUll1J1arized this information 'in the following manner: 

. .. almost 50 percent of most violent crimes are 
g~~~~s~~p~rted to the police; the majority of criminal 

re never solved and only a small number of 
those arrested are later convicted for th' . Hence two f d 1 elr crlmes. 

~ . ~n amenta ass~mptions must be called into 
q~estlon .. f~rst that the lncarceration of those 
vlolent crlmlnals who are apprehended will sig Of' 
ca~tly reduce violent crime; and second that ~~r~h 
prlson sentences will deter those offenders who are 
never caught. J 

3 
Curb v~~~!~~Wc~~~;;r'uDso Mcandfatory Prison Sentences for Handgun Offenders 
--""""-'~..=.:.:..::....::::..:-!~.!...., • • on erence of Mayors, 1976. 
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Both Yeager and Petersilia raise serious doubts as to the 

effectiveness of deterrence. It may work for those who are incarcerated, 

but harsh sentences have a negligible impact on crime in general. 

Sentencing to incarceration is a policy decision about how to treat those 

who are convicted. It mayor may not be a way to reduce crime. 

D. Incapacitation. 

An offender who is incarcerated is prevented from committing further 

criminal acts in the community. This is the basic notion of incapacitation. 

The desired outcome is the same as that of deterrence, crime control. As 

with deterrence, first the offender must be apprehended and convicted 

before any incapacitation is possible. Therefore, the capability of 

incapacitaUon to control crime is limited. There is little question that 

the individual felon who is in prison is prevented from victimizing the 

community at large and to the extent that the community is protected, 

incapacitation serves a useful function. 

Cost i~ also a serious consideration when considering incapacitation. 

It costs about $20,000 to keep a single person incarcerated for one year 

and more than $50,000 to build a single cell. At this rate, we would be 

well advised to consider any alternatives. 

Selective incapacitation is the use of incapacitation against certain 

classes of criminals. Hawaii currently has statutes which require that 

all class A felons be incarcerated. This is selective incapacitation, 

which assures separation from society of the most serious offenders. 

Many researchers indicate that most prisoners come out more violent 

than when they went in. Thus, the incapacitation idea seems less of a 

-15-

bargain. Some convicted felons must be separated from society for the 

safety of the community and some of them for extended periods of time. 

However, it is well to bear in mind the limited effectiveness of a blanket 

policy of incapacitation, the cost involved, and the possible negative 

effects of eventually releasing persons into the community who are more 

violent and crime prone than when they left it. 

E. Rehabilitation. 

There is an element of ambiguity about the meaning of rehabilitation. 

Generally, it is considered to be any means by which the behavior of an 

offender can be changed so as to exclude criminal activity. The breadth 

of this definition has paved the way for an array of programs designed to 

achieve the desired end. Success for any program has usually been 

measured in terms of recidivism, the rate at which participants return to 

criminal activity. 

Rehabilitation is the historical root of the American prison system. 

The first prisons established by the Quakers in Pennsylvania were 

specifically designed to rehabilitate offenders instead of inflicting 

physical punishment on them. The indeterminate sentence is based upon the 

premise of rehabilitation. An offender can be released sooner if he can 

prove he has been rehabilitated. This is the catch that has never been 

eliminated--how to determine when a prisoner is rehabilitated. There are 

many theories in existence, but essentially, no one knows how to measure 

rehabilitation. In addition to this fundamental problem, rehabilitation 

can give a misleading sense of beneficence to a harsh system of punishment. 

The above limitations notwithstanding, many offenders do not repeat 

-16-
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their crimes, or at least are never caught again. Consequently, most 

writers feel that there is great worth in the idea of rehabilitating 

offeaders. It is a benign policy, deserving of an enlightened government. 
I> 

The problems arise with implementation--determining when and if someone 

has been rehabilitated and predicting future risk--and the danger is 

always present that the idea will be used to mask an unpleasant reality. 

What cannot be measured can never be properly evaluate~~ 

Ideally, the problems which are attached to rehabilitation should 

not signal our defeat, but a challenge to be met with creativity and 

humanity. 

F. Summary .. 

None of the above purposes of sentencing is complete and sufficient. 

Criminal sentences do fulfill all of these purposes to some extent. The 

continuum effect will always operate in this instance. The closer that we 

can align our practices with our stated purposes, the better we can serve 

the ends of justice and truth. 

-17-
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III. HISTORICAL BACKGROUND 

In any human society, some portion of the population will commit 

acts which are considered criminal by the majority. Historically, serious 

offenders were punished either by death or exile. Punistvnent was a 

utilitarian means of displaying the power of the society. The object of 

such punishment was to eliminate the offender. These reasons for 
" punisbment--the display of social power and the elimination of the offender 

from society--continued to be applied as recently as the colonial period 

in America. 

in colonial America,criminafs were either whipped or put in stocks 

for relatively minor offenses. If the cdme was considered seri'ous, then 

the offender was hanged. Lengthy terms of imprisonment were not within 
'I 

the scope of consi'deration. The few institu'tions of incarceration which 

exist'ed were considered last resorts used primari ly for holding those 

convicted until their sentences were executed. 

The Jacksonian Era in American history (1830's) has been termed the 

Age of the Asylum. American became famous because of it§ new innovation, 

the peni·tentiary. The penitentiary diffe\~ed fund~~.~tally from the earl ier 

prison which was seldom used, solely punitive, and merely another means of 

exile--removing the offender from society. The whole philosophical basis 

of the penitentiary was different. Religiously based, it sought to reform 

the prisoner by giving him the time and environment to do penitence. 

Isolation, prayer, and honest labor were 'intended to convince the offender 

to repent and change his way of 1 i fe so tha t he could be retu rned to 

society. 

-18-
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A major innovation at the time was the shift in th.inktng regarding 

the cause of crime. Less emphasis was placed on the role of the individual 

and more emphasis was placed on the environment as the cause of criminal 

behavior. David Rothman, in his The Discovery of the Asylum, makes this 

point clearly: 

Americans' understanding of the causes of deviant 
behavior led directly to the invention of the 
penitentiary as a solution. It was an ambitious 
program. Its design--external appearance, internal 
arrangement, and daily routine--attempted to 
eliminate the specific influences that were 
breeding crime in the community, and to demonstrate 
the fundamentals of proper social organization. 
Rather than stand as places of last resort, hidden 
and ignored, these institutions became the pride 
of the nation. A structure designed to join 
practicality to humanitarianism, reform the 
criminal, stabilize American society, and demon
strate how to improve the condition of mankind, 
deserved full publicity and close study.4 

Thus, by the 1830's, the philosophy of sentencing had changed from punish

ment and permanent exile to rehabilitation and temporary exile. 

The great tragedy of the American prison system is that this rehabili

tative spirit died early, b!Jt the institutions remain with us a century 

and a half later. The first generation of prison administrators firmly 

believed that the control and discipline of the prison environment would 

change the individual offender in a positive manner. The next generation 

merely occupied the buildings and maintained the routines. It lost sight 

of the larger goals of rehabilitation in its concern for the custodial 

aspects of prison administration. A 1867 report to the New York State 

4David Rothm~n, The Discovery of the Asylum, Little Brown, Boston, 
1971, p. 79. 
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Legislature on prison conditions indicated that the letter of the law 

remained while the spirit had fled: 

There is not a state prison in America in which the 
reformation of the convicts is the one supreme 
object of the discipline, to which everything else 
is made to bend. cay this standard] there is not a 
prison system in the United States, which ... 
would not be found wanting. There is not one, we 
feel convinced . . . wh;-ch seeks the reformation of 
its subjects as a primary object ... They are all 
... lacking in the breadth and comprehensiveness 
of their scope; all lacking in the aptitude and 
efficiency of their instruments; and all lacking in 
the employment of a wise and effective machinery to 
keep the whole in healthy and vigorous action.5 

Numerous other reports echoed the same conclusions during the second half 

of the nineteenth century. 

David Rothman aptly sums up this situation: 

Both the failure of the asylums and their persistence 
had common causes. The elements that transformed the 
penitentiary and the mental hospital, the alsmhouse 
and the reformatory into places of custody also insured 
their perpetuation. The environmental concepts of 
the asylum founders at once helped to promote and 
d~s~uise the shift from reform to custody. The post
C1Vll War asylum keeper all too predictably succumbed 
to the fallacy that in administering a holding 
operation he was still encouraging rehabilitation, 
that one only had to keep inmates behind walls to 
effect some good. Since the fact of incarceration was 
so easily confused with the improvement of the inmate, 
wardens and superintendents often relaxed their 
vigilance and allowed abuses to creep into the routine. 
Yet neither they nor the public at larQe confronted 
these changes. o -

The nineteenth century witnessed the rise of that humanitarian 

sentencing institution, the penitentiary. The degeneration of this 

5 
Rothman, OPe cit., p. 241. 

6Rothman, OPe cit., p. 238. 
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humanitarian reform into what might be seen as a human warehouse led to 

a new series of reforms in the early twentieth century. 

The first two decadeS of the twentieth century were the next major 

period of transition in American sentencing practices. Practices which 

are prevalent today can be traced to this period. Parole, probation, and 

the indeterminate sentence, all still based on rehabilitation, began to 

be used around 1900. By 1923 half of the states employed these practices. 

Probation for adult offenders began as early as the 1850's, when a 

Boston shoemaker named John Agustus convinced some judge to give him 

custody over juvenile offenders. However, it did not come into vogue 

until the beginning of the twentieth century. In 1900, only six states 

had provisions for probation. In 1915, 33 states either began or enlarged 

their probation systems, and by 1920, all states had juvenile probation 

while 33 had adult probation. 7 

The most recent reform movement in sentencing, triggered by a loss of 

faith in rehabilitation, has been away from indeterminate sentencing. 

The movement toward determinate sentencing with a focus on punishment 

became fashionable in the mid-1970's. As has happened with other reform 

efforts, the first wave exhibited more enthusiasm than careful planning. 

The first three states to adopt determinate sentencing schemes (California, 

Illinois, and Indiana) faced problems accordingly. The second wave of 

determinate sentencing schemes (e.g.! Minnesota) was more sophisticated, 

7U.S. Attorney General, Survey of Release Procedures, Volume 2, 
Probation, Washington, D.C., 1939. 
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and seems to be less problematic. See Section V of this report for a 

discussion of these trends. 

The inherent humanitarianism in our sentencing history is commendable. 

The cruelty and inhumanity which has often resulted from the misapplication 

of this spirit should be avoided when possible. Continuous monitoring of 

our sentencing ideals and practices seems to be the best way to maintain 

justice with humanity. 
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IV. SENTENCING IN HAWAII 

It is the intention of this section to provide an overview of 

sentencing as it presently functions in Hawaii. There are five parts in 

this section. The first of these is a description of the statutes which 

establish H~waii's sentencing practices. The second section contains 

data collected to provide an accurate picture of current sentencing and 

releasing practices. Next is a description of the workings of restitution 

and community service sentences. The fourth section contains information 

gathered in interviews with the professionals who work in our crimin!1l 

justice system and confront sentencing on a daily basis. The final segment 

contains a brief summary of the entire section. 

A. Statutes. 

The sentencing options available to the judge vary with the crime 

committed, the criminal history of the defendant, and the defendant's 

state of mental and physical health. 8 Except for the provisions relating 

to murder, attempted murder, and class A felonies, the court may suspend 

imposition of sentence on a convicted person, may order the convicted 

person to be committed in lieu of sentence, or may sentence the convicted 

person as follows: 9 

8See , Commentary on §706-610 (1976): "The chapter [disposition of 
defendants] takes the general position that authorized sentences must take 
into consideration two things: (1) the seriousness of the crime, and 
(2) the character of the defendant. " 

9Haw. Rev. Stat. §706-605 (1976 and 1980 Supplement). 
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1) to be placed on probation; 

2) to pay a fine; 

3) to be imprisoned for a term as authorized by the penal code; 

4) to pay a fine and to be placed on probation, or to pay a fine 

and to be imprisoned, but not to be placed on probation and to 

be imprisoned--with certain exceptions; 

5) to make restitution or reparation to the victim or victims of 

the crime in an amount the convicted person can afford to pay. 

The court may order restitution in addition to the convicted 

person being placed on probation, imprisonment, or paying a 

fine or performing community service. 

6) to perform services for the community under the supervision of 

a governmental agency or charitable or community service 

organization. The court may order the convicted person to be 

placed on probation and to perform community service. 

After a defendant is convicted for a felonious offense, a presentence 

investigation report (presentence correctional diagnosis and report) is 

prepared by the Intake Service Center for the outer 1s1ands and by Adult 

Probation for Oahu. A report is prepared for every felon and youthful 

offender unless the requirement is waived by the judge, defendant, and 

prosecutor. IO The court may order a presentence investigation report for 

any other case. This report is to provide the court with "sufficient and 

accurate information so that it may rationally exercise its discretion" ll 

10Haw. Rev. Stat. §706-601. 

lISee, Commentary on §706-601 (1976). 
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in sentencing the defendant. 

The content of this report is specified by statute. Section 706-602 

requires that the report include: 

1) an analysis of the circumstances attending the commission of the 

crime; 

2) the defendant's history of 

a) delinquency or criminality, 
b) physical and mental condition, 
c} family situation and background, 
d) economic status and capacity to make restitution or to make 

reparation to the victim or victims of his crimes for loss 
or damage caused thereby, 

e} education, 
f) occupation, and 
g) personal habits; 

and 

3) any other matters that the reporting person or agency deems 

relevant or the court directs to be included. 

A presentence psychiatric examination may also be required by the judge. 12 

. Because the presentence investigation report and examination are so 

important to sentencing, certain adversary provisions were included in the 

law. Copies of the report and/or examination must be submitt€d to the 

defendant or his counsel and the prosecutor, and opporttinity be given for 

specific findings to be disputed. 13 \' 

1. Civil commitment. 

Civil commitment is an option available to the judge but only 

where the offense charged is a class C felony or lesser grade of crime 

12Haw• Rev. Stat. §706-603 (1980 Suppleruent). 

13Haw. Rev. Stat. §706-604 (1976). 
';j 
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and the person so charged is (1) a chronic alcoholic, (2) a narcotic 

addict, or (3) a person suffering from a mental abnormality.I4 In these 

cases, prosecution can be set aside completely. The court is required 

by statute to issue such an order of commitment and dismissal of 

prosecution only if it will further the defendant's rehabilitation and 

will not jeopardize the protection of the public. 

This section does not create the authority for the involuntary 

hospitalization of certain types of offenders. Instead, it allows the 

court to order hospitalization in lieu of prosecution or sentence in cases 

where the defendant is subject by law to involuntary hospitalization. In 

order for the court to order hospitalization, the crime committed does not 

have to be directly related to the defendant's mental or physical condition 

but only t~ngentially related. I5 

2. Suspension of sentence and probation. 

Other alternatives available to the judge are probation and the 

suspension of sentence. The penal code specifically states that a prison 

sentence is not to be imposed on a convicted person unless: 

1) there is undue risk that the defendant would commit another 

crime during the period of a suspended sentence or probation; 

2) the defendant is in need of correctional treatment best met by 

defendant's commitment to an institution; or 

3) a lesser sentence willcdepreciate the seriousness of the 

I4Haw . Rev. Stat. §706-607 (1976). 

15See , Conmentary on §706-607 (.1976). 
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defendant's crime. I6 

The judge is to be guided in his decision to grant probation or suspended 

sentence by giving due consideration to a set of factors. I7 Nine conditions 

are enumerated in the statute. These include the conditions surrounding 

the crime (the defendant's conduct caused no serious harm, the defendant 

was strongly provoked, the victim was partly to blame, the circumstances 

tended to excuse or justify defendant's criminal conduct); and the 

defendant's character and background (the defendant has no prior criminal 

record or has been a law-abiding citizen for a substantial period of time 

before the commission of the crime, the crime was the result of circum

stances unlikely to recur, the defendant is unlikely to commit another crime, 

the defendant will respond well to a program of restitution or probation, 

or incarceration will cause excessive hardship on defendant or his family). 

Once the decision has been made ~ot to sentence a convicted person 

to a term of imprisonment, the penal code states a preference for placing 

a defendant on probation if he is in need of the supervision, guidance, 

assistance, or direction that the probation service can provide. I8 

When the court suspends the imposition of sentence or imposes probation 

on a convicted person, the court also sets down conditions to insure or to 

assist the convicted person in leading a law-abiding life. 19 

16Haw. Rev. Stat. §706-620 (1976). 

I7Haw . Rev. Stat. §706-62I (1980 Supplement). 

18Haw. Rev. Stat. §706-622 (1976). 

19Haw. Rev. Stat. §706-624 (1976 and 1980 Supplement). 
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Although the imposing of certain conditions is in the court's discretion, 

the court is limited to those conditions authorized by the statute. 20 The 

court may require the defendant: 

1) to meet his family obligations; 

2) to be employed; 

3) to undergo medical or psychiatric treatment, or to enter and 

remain in a specified institution for that purpose; 

4) to attend school or vocational training program; 

5) to avoid certain disreputable places or persons; 

6) to refrain from the possession of firearms or other dangerous 

instruments; 

7) to make restitution or reparation; 

8) to remain within the jurisdiction of the court and to notify the 

court or the probation officer of any change in address or 

employment; 

9) to report to the court or probation officer; or 

10) to satisfy any other conditions reasonably related to the 

rehabilitation of the defendant which is not unduly restrictive 

of his liberty nor incompatible with his freedom or conscience. 

The period of suspension or probation is five years upon conviction 

of a felony, one year upon conviction of a misdemeanor, or six months upon 

conviction of a petty misdemeanor unless the court discharges the defendant 

at an earlier time. 21 

20Id . 

21Haw. Rev. Stat. §706-623 lI976). 
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In addition to placing a defendant on probation, the court may also 

sentence a person convicted of a misdemeanor to serve a term of imprison

ment not more than six months as an additional condition. In the case of 

a felony conviction, the term is not to exceed one year. The court may 

also order that the term of imprisonment be served intenmittently (for 

example, serving the period of confinement at nights or on weekends).22 

During the term of the probation or suspended sentence, the court may 

modify the requirements imposed on the defendant or may add further 

requirements. 23 Anytime before the discharge of the defendant or the 

termination of the period of probation or suspended sentence, if the 

defendant fails to comply with a substantial requirement imposed as a 

condition of probation or suspended sentence, or if the defendant has been 

convicted of another crime, the court may revoke the suspension or 

probation and sentence the defendant. 24 If the defendant has been convicted 

of a felony, the court is required to revoke the suspension or probation. 

When such a revocation occurs, the court is empowered to impose any 

sentence that might have been imposed originally for the crime of which 

the defendant was convicted. 25 

3. Fines. 

The court may also impose a fine on a convicted defendant. 

Section 706-640 sets forth the maximum fine authorized for any offense 

22Haw• Rev. Stat. §706-624(3) (1980 Supplement). 

23Haw. Rev. Stat. §706-625 (1976). 

24Haw . Rev. Stat. §706-628 l1980 Supplement). 

25rd . 
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according to the class and grade of the offense: 

Class A or B felony 

Class C 

Misdemeanor 

Petty misdemeanor/violation 

$10,000 

5,000 

1,000 

500. 

The court may also order the defendant whose offense involved a pecuniary 

gain to pay a fine that is double the amount of the gain derived from the 

offense. 

The penal code also sets forth criteria the court must use to impose 

fines. 26 One of the cr1'ter1'a' h 1S t at the court is not to routinely impose 

a fine on a defendant where other types of disposition are authorized. 

The fine is to be measured in terms of the defendant's ability to pay and 

his ability to make restitution or reparation to the victim(s) of the 

offense.
27 

The statute also requires that unless the court makes a 

determination that lithe fine alone suffices for the protection of the 
bl' 1128' th ' pu 1C e court cannot 1mpose only a fine. In addition, the court 

cannot sentence a defendant to pay a fine as well as to a sentence of 

imprisonment or probation unless: 

1) the defendant has received a pecuniary gain from the crime, or 

2) it is the court's opinion that the imposition of a fine will 

act as a deterrent or correctional function. 

26The court i~ als~ tO,consider the financial resources of the defendant 
and the burden a f1ne wlll 1mpose on a defendant in determining the amount 
and method of payment of a fine. Haw. Rev. Stat. §706-614(4) (1976). 

27 
See, Commenta,ry on §706-641 (1976). 

28Haw . Rev. Stat. §706-641(1) (1976). 
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4. Imprisonment. 

a. Murder, attempted murder, class A felonies. According to the 

Commentary on §706-605, the offense of murder (and because of a recent 

statutory change, attempted murder and class A felonies) is the only 

offense which the penal code excludes the possibility of suspension of 

sentence or probation. 

For the offenses of murder and attempted murder, the court does not 

have the discretion in choosing a sentencing alternative other than 

inlprisonment. And, because of a change in the law, the court no longer 

has the discretion in choosing between life or 20 years' imp'''isonment. 

According to the House S.C.R.,29 the 20 years' imprisonment option was 

deleted from the provision because the offense of murder, being the most 

serious offense, warrants a greater sentence than 20 years (the maximum 

for a class' A felony). Likewise. the sentence for murder and for attempted 

murder is now the same--life imprisonment. 30 Under previous law, attempted 

murder was treated as an ordinary class A felony.31 According to a House 
32 ~ 

S.C.R., this change was made to account for the lack of any real 

difference between the two offenses since the intent to kill is the same 

for both. 

29House Standing Committee Report No. 944 (1981). 

30This is with or without possibility of parole, depending on the type 
of case. See Haw. Rev. Stat. §706-606 (as amended by Act 27, 1981 Haw. Sess. 
Laws) and Act 26, 1981 Haw. Sess. Laws. 

31commentary on §706-502 (1976) 

32House Standing Committee Report No. 772 (1981). 
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In 1980, the legislature amended the section relating to the sentence 

of imprisonment for class A felonies. This change provided for an automatic 

sentence of imprisonment of 20 years without the pos3ibility of suspension 

of sentence or probation when a p~rson is convicted uf a class A felony.33 

b. Other classes and grades of offenses. The following are the 

maximum terms of imprisonment for the other classes and grades of offenses: 34 

Class ,B 

Class C 

Misdemeanor 

Petty misdemeanor 

10 years 

5 years 

1 year 

30 days 

33Under previous law, the judge had the option of prison, suspended 
sentence or probation. If the judge opted for prison, he had to impose 
the maximum sentence--20 years. However, there has been at least one case 
where the judge did not sentence the defendant to the required maximum. 
In this case (which involved kidnapping), the judge imposed a five-year 
sentence instead of 20 years on the defendant. The judge stated that to 
give the maximum sentence would be unfair and unjust due to the unusual 
circumstances of the case. (State v. Miller, Cr. No. 50583). 

In a more recent case involving the current law on class A felonies, 
the judge placed the defendant on probation instead of imposing a 20-year 
term as required. The judge ruled that the 20-year maximum constituted 
cruel and unusual punishment when applied to persons convicted of class A 
felonies who: 

1) have no prior criminal record, 
2} did not use threats or violence in the perpetration of the crime, 
3) does not require treatment in a correctional institution, 
4) is highly unlikely to commit another crime, 
5) engaged in the activity leading up to the offense on a casual 

basis; 
and where: 

1) incarceration would pose a substantial risk of danger to the 
offender's life or person, and . 

2) the criminal conduct did not involve the particular harm in the 
. degree contemplated by the statutory provision. 

(State v. Kido, Cr. No. 54957). 

34Haw . Rev. Stat. §706-660 (1980 Supplement) and §706-663 (1976). 
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For misdemeanors and petty misdemeanors, the court has the discretion 

to choose a shorter period of confinement within the statutory maximum. 

For class Band C felonies~ if the court decides on imprisonment, the 

court ;-s required to sentence the defendant to the maximum length. 

c. Other considerations for imprisonment. 

1) Use of firearm in a felOny.35 Under the terms of this 

statute, the court m~y sentence a person who used a firearm in the commission 

of the criminal offense for whi'ch the person is convicted to a mandatory 

term of imprisonment. The length of the term depends upon the class of 

felony involved. 36 Also, the person imprisoned under this provision must 

serve the full term imposed for the firearm conviction before being eligible 

for parole. 

This section also provides that for second and subsequent firearm 

felony convictions, the court has to sentence the person to a mandatory term 

of imprisonment of 10 years if the offense i'nvolving the firearm for which 

the person was convicted was a class A felony or a class B felony. 

The firearm provision was designed to deter the use of firearms in 

the commi'ssion of offenses. According to the findings and purpose section 

of the Act which codified the use of a firearm statute: 37 

Recent statistics and studies indicate that the use of 
firearms in the commission of criminal activities has 
progressively increased to the point where a significant 
percentage of felony cases have involved the use of 

35Haw. Rev. Stat. §706-660.1 (1976) . 

36For cl ass A felony--up to 10 years'; for cl ass B--up to 5 years. 

37 Act 204, 1976 Haw. Sess. U1WS. 
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a firearm. Until strict firearms control laws become 
a reality, the high risk of injury to victims of criminal 
action will continue to extst. The legislature finds 
that alternative methods of discouraging the use of 
firearms such as stronger and more certain penalties 
should be tnstttuted. It is the purpose of this Act in 
view of the increasing use of fireanns in criminal 
actions to provide a deterrent effect against such use 
for the protection of the people in this State. 

2) Extended tenns of imprisonment. The court may also 

sentence a person convicted of a felony to an extended tenn of imprison

ment if it finds that conrni tment for an extended term is necessary for the 

protection of the public and one or more of the following grounds exist: 

(a) The defendant is a persistent offender who has been 
previously convicted of two felonies conrnitted at 
different times when the defendant was 18 years or 
older;38 

(b) The defendant is a professional criminal and the 
circumstances of the crime show that the defendant's 
major source of livelihood and income or resources 
is derived from defendant's partictpation tn criminal 
acttvity; 

(c) The defendant is a dangerous person and the 
defendant has been subjected to a psychiatric exam 
resulting in the conclusion that his condition makes 
him a serious danger to others; 

(d) The defendant is a multiple offender and the defendant 
has been sentenced to two or more felonies and the 
maximum terms of imprisonment for each of the 
defendant's crimes, if made to run consecutively, would 
equal or exceed the length of the maximum extended term 
imposed (or 40 years if for a class A fe 1 ony) ; 

(el The defendant is an offender against the elderly or 
handi capped who i nfl i cted seri ous bodi ly i nj ury upon 

38For the purposes of this subsection, a conviction of a crime in 
another jurisdiction constitutes a previous conviction and a felony if 
sentence authorized was death or in excess of one year imprisonment. See 
Haw. Rev. Stat. §706-665 (1976). 
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a person the defendant knows to be 60 years of age 
or older, blind, paraplegic, or quadriplegic and 
the defendant conrnits or attempts to commit murder, 
rape, robbery, felonious assault, burglary, or 
kidnapping. 39 

If the court fi"nds that a convicted felon fits into any of the above 

enumerated categori'es, the court may sentence such a felon to an extended 

i'ndeterminate term of impri'sonment: 40 

Class A felony 

Class B felony 

Class C felony 

Life 

20 years 

10 years. 

This imposition of imprisonment is not mandatory upon the court but Hes 

within the discretionary power of the court. Likewise, the grounds upon 

which the court must base its findings are not mandates, or even guidelines, 

but are limitations on thercourt's exercise of discretion. 41 

3) Repeat offenders. Any person who has a prior felony 

conviction and who is convicted again of certain serious crimes within 

the time of the maximum sentence of the prior conviction must serve a 

mandatory minimum term of imprisonment before being eligible for parole. 42 

These certain crimes are murder, assault in the first degree, kidnapping, 

criminal coercion involving dangerous weapons, rape or sodomy in the first 

39Haw. Rev. Stat. §706-662 (1980 Supplement), as amended by Act 166, 
1981 Haw. Sess. Laws. 

40Haw. Rev. Stat. §706-661 (1976). 

41See , Commentary on §§706-661 and 662 (1976). 

42Haw. Rev. Stat. §706-606.5 (1980 Supplement), as amended by Act 69, 
1981 Haw. Sess. Laws. 
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. degree, extortion involving dangerous weapons, burglary or robbery in the 

first degree, promoting dangerous drugs in the first or second degree, or 

promoting harmful drugs in the first degree. The mandatory minimum term 

to be served without possibility of parole is five years for the second 

conviction and ten years for the thir~ conviction. 

In addition, if a person is convicted of less serious felonies listed 

in the statute within the time of the maximum sentence of any prior 

conviction, and the persort also has a prior conviction or convictions for 

one or more of the serious crimes listed above, then the court is requested 

to impose a mandatory minimum term of imprisonment without possibility of 

parole as follows: one prior conviction, 3 years; two prior convictions, 

5 years. It is within the court's discretion to impose the sentences to 

run consecutively to any other sentence imposed or to impose a lower 

mandatory minimum sentence without possibility of parole if the court finds 

that "strong mitigating circumstances warrant such ilction. 1I43 

d. Terms of imprisonment. When multiple sentences of imprisonment 

are imposed on a convicted defendant at the same time, or when the person 

is already imprisoned and is subject to an additional term, the sentences 

are to run concurrently.44 However, an exception exists for prison inmates 

who are convicted of a crime committed while impr'isoned or during an escape 

from imprisonment. The maximum term of imprisonment for the crime may be 

added to the unserved portion of the term being served at the time of the 

43Haw . Rev. Stat. §706-606.5l3} ()980 Supplement), as amended by Act 69, 
1981 Haw. Sess. Laws. 

44Haw . Rev. Stat. §706-668 (1976). 
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commission of the crime. 45 

5. Deferred acceptance of gunty plea. 

According to the findings and purpose section of Act 154 which 

established a procedure for deferring acceptance of guilty pleas (hereinafter 

DAGP) :46 

The legislature finds and declares that in certain 
criminal cases, particularly those involving first time, 
accidental. or situational offenders, it is in the best 
interest of the State and the defendant that the 
defendant be given the opportunity to keep his record 
free of a criminal conviction, if he can comply with 
certain term.;) and conditions during a per·rod designated 
by court order. Especially where youth is involved, a 
record free of a felony conviction, which would foreclose 
certain educational, professional, and job opportunities 
may, in a proper case, be more conducive to offender 
rehabilitation and crime prevention than the deterrent 
effects of a convicti'on and sentence. 

The purpose of this Act is to establish a means 
whereby a court in its discretion may defer acceptance 
of a guilty plea for a certain period on certain 
conditions wtth respect to certatn defendants. The 
completion of such period in compliance with such 
co.ndttions may then result in the discharge of the 
defendant and expungement of the matter from his record. 

The DAGP is a procedure generally used for first time offenders who 

are not expected to violate the law again. In order to qualify for a DAGP, 

the defendant must show: 

1) that he has no prior felony convictions as an adult in this state 

or other jurisdictions or has not been ajudicated for conduct 

considered a felony as a juvenile; 

451d• 

46Act 154, 1976 Haw. Sess. Laws. 
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2) the offense charged is not a class A felony, or is not a 

nonprobationable offense; 

3) the offense charged is not a serious violent crime or involves 

offenses relating to pubHc order; 

4) that a fi"rearm was not used in the corrmission of the offense; 

5) that he is not charged with the distribution of a dangerous, 

harmful, or detrimental drug to a minor; 

6} if he is charged with a felony that he has not been previously 

granted a DAGP; 

7) if the offense charged is a mi sdemeanor, the defendant has not 

been previously granted a DAGP status for which the period of 

deferral has not yet expired.
47 

The procedure for a DAGP begins with the defense attorney making a 

motion {a request) for the court for a DAGP and the defendant pleading 

guilty to the charged offense. 48 Such a plea must be made prior to the 

cOlJ1lJencement of a trial. Tn this case, the court does not accept the guilty 

plea or enter a judgment of guilt but instead, may defer further proceedings 

on the case. In deciding whether or not to grant a motion for DAGP, the 

court may use a presentence investigation report. If the court grants a 

DAGP motion, the accused person's guilty plea is deferred and the person 

is put on a quasi-probationary status to fulfill certain conditions. The 

guilty plea is deferred for a specified length of time. The effect of 

47 Haw. Rev. Stat. §853-4 (1980 Supplement}. 

48Haw . Rev. Stat. §853-1 (1980 Supplement). 
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deferring the guilty plea is that if the person satisfies the conditions 

imposed by the judge and is not charged with the commission of crimes 

during that time peiod, the charges against the defendant are dismissed 

and the defendant is discharged. 49 If the person violates the conditions 

or commits another crime, the court may then .1ccept the guilty plea, enter 

an adjudication of guilt, and proceed with the sentencing. 

The kinds of conditions that can be imposed upon the defendant are 

the same as those imposed on a sentence of probation or suspension of 

sentence. Likewise, if the period of the DAGP is to be suspended, then 

the defendant is supervised by the Adult Probation Division. 

6. Young adult defendants. 

Those defendants who, at the time of sentencing, are 16 years of 

age but less than 22 years of age. and who have not been previously 

convicted of a felony as an adult or adjudicated as a juvenile for a crime 

committed at age 16 or older and considered a felony are eligible for 

specialized correctional treatment and special terms. 50 

With regara to specialized treatment, a young adult defendant who is 

sentenced to a term of imprisonment exceeding 30 days may receive 

correctional and rehabilitative treatment as appropriate for his needs. 

49 "t" When th~ defendant ~s ~isc~arged, under the terms of the statute 
1 ~s not consldered an adJudlcatlon of guilt nor a conviction After ~ 
p~r~~d o~ a year following the discharge of the defendant and the dismissal 
~ ~ c arge, the defendant may apply for expungement of his records 
p~nblssuance of the expungement order, the person is treated as if h~ had 

no een arrested. See Haw. Rev. Stat. §831-3.2{b} (1976). 
50 Haw. Rev. Stat. §706-667 (1976 and 1980 Supplement). 
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The special terms of imprisonment for young adult defendants 

convicted of a felony are as follows: 

Class A 

Class B 

Class C 

8 years 

5 years 

4 years. 

The court may sentence the defendant to the special term if it is of the 

opinion that the term is adequate for the correction and rehabilitation of 

the defendant and will not jeopardize the protection of the pUblic. 51 If 

the court decides on imposing the special term of imprisonment, His also 

required to impose the maximum length. During the term of incarceration, 

the young adult defendant is supposed to be imprisoned apart from career 

criminals. The minimum length of imprisonment is set by the Hawaii Paroling 

Authority. 

The intent behind these provisions is to provide. "specialized treat

ment for young persons over whom family court jurisdiction has been waived 

and for those persons under the age of 22 who are not subject to the 

jurisdiction of that court." 52 This intent is based on the belief that the 

age span encompassed in the statute is a "period of formative years and 

notwithstanding the fact that the defendants are not subject to the 

jurisdiction of the family court, prudence and humanity •.. argue for a 

specialized and concentrated effort in this area. 1153 

51The court has the disc~etion to choose between the soecial terms and 
the ordinary and extended terms of sentencing authorized by' other sections 
of the penal code. 

52commentary on §706-667 (1976). 

53 Id . 

-40-

[ 

I 

I b 

7. Minimum terms of imprisonment--parole. 

After the court has imposed the maximum term of imprisonment, the 

Hawaii Paroling Authority sets the minimum term. The minimum term is the 

length of tlme a prisoner must serve before becoming eligible to be 

cons'idered for parole. 

The procedure for setting the minimum is established by law. 54 Within 

six months of incarceration for an indeterminate or extended term, the 

parol i'ng authority is required to hold a hearing to set the minimum. The 

prisoner is to be given reasonable notice of the hearing and has the right 

to appear at the hearing, be permttted to consult with any person (within 

re~son) in preparing for the hearing, be represented and assisted by 

counsel, and be informed of his rights for the hearing. 55 The paroling 

authority is to obtain before the hearing "a complete report regarding the 

prisoner's life before entering the institution and a full report of his 

progress in the institution.,,56 The purpose of the report is to evaluate 

the complete personalicy of the person to determine his "degree of propensity 

toward criminal activity.1I57 The paroling authority may also impose a 

special condition that the prisoner will not be considered for parole 

unless the prisoner has shown a record of "continuous exemplary behavior." 58 

The statute also allows the paroling authority, in its discretion, to reduce 

54Haw. Rev. Stat. §706-669 (1976). 

55 Id . at subsection l3). 

56rd . at subsection l2). 

57Id . 

58Id. at subsection l4). 
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the minimum term previously fixed by order. The paroling authority is 

thus enjoined to consider public safety, gauged through the prisoner's 

rehabilitati"on, when determining the length of minimum sentenced to be 

served. 

This system of sett'ing a minimum term of incarceration is designed to 

alleviate somehwat judicial disparity in sentencing. 59 The statute 

requires the paroling authority to hold a hearing witllin six months. The 

intent behind this requirement is so that "grossly inappropr'iate den'ials 

of probation can in most instances be cured fairly promptly through parole, 

. 'd t ,,60 if the circumstances favorlng release are eVl en . 

One month prior to the expiration of a prisoner's minimum term of 

imprisonment, an initial hearing is to be held to consider whether or 

not the prisoner is eligible for parole. If parole is· not granted at this 

time~ additional hearings are to be held at twelve month intervals or 
. 61 less until parole is granted or the maximum prison term explres. 

The prisoner is to receive reasonable notice of such a hearing and 

is required to prepare a parole plan in which he states the manner of life 

he intends to lead when on parole, including such specific information as 

his living arrangements and employment plans. For this hearing, the 

prisoner 'is also entitled to assistance of counsel and can have counsel' 

appointed if unable to afford one. 

59 11 [S]ome judges will be more strongly inclined 
probation" than imposing a sentence of imprisonment. 
§706-660 (1976). 

60Commentary on §706-660 (1976). 

61Haw. Rev. Stat. §706-670 (1976). 
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If the paroling authority denies parole after the hearing, it is 

required to state its reasons in writing. The paroling authority may 

also, in its discretion, order a reconsideration or rehearing of the case 

at any time. 

If the paroling authority grants parole, the maximum term it can set 

is ten years. The minimum length of the term of parole is to be 

determined by the authority. 

Because by statute a sentence to an indeterminate term of imprisonment 

"includes as a separate portion of the sentence a term of parole,1I62 any 

sentence to prison means both prison and parole and it is the paroling 

authority's job to determine what mixture is appropriate for each prisoner. 

The rules and regulations of the paroling authority define the minimum 

term as: liThe mi nimum term is the means by whi ch pub 1 i c safety is 

maintained through incarceration and the period during which the prisoner 

should prepare himself for parole. II 

The law does not set standards for the setting of minimum terms but 

the paroling authority, in its rules and regulations, has established a 

set of guidelines. The rules and regulations set out what material, 

information, and factors are to be considered in the decision making. The 

factors to be taken into con$ideration are divided into mitigating and 

aggravating factors and involve the circumstances surrounding the crime, 

the nature and severity of the crime, the prisoner's criminal background, 

and the pr'isoner's behavior while confined. Along with these considerations, 

-----------,' .. 
62Haw. Rev. Stat. §706-670l5) 11976}. 
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the parole board has established an informal sentencing grid to be used 

for setting the minimum. This is an attempt to regularize sentencing and 

remove any undue disparity. 

B. Data Analysis. 
This section contains specific information about sentencing practices 

in Hawaii's circuit courts. While this data does not provide answers to 

all questions concerning sentencing, it does offer a valuable look at 

current practices. 
To determine the state of sentencing practices in any jurisdiction, 

two sets of data are necessary. These are the sentencing data from the 

courts and the releasing data from the paro1imauthority. The court makes 

the dispositional choice, as to whether the offender must be incarcerated 

or be put on probation. The paroling authority makes the durationa1 

choice, how long a period the offender who has been incarcerated must 

serve. 
The fi'rst part of this chapter is based on data collected on adult 

felons sentenced in the state of Hawaii for the calendar year 1980. The 

variables included in this offender-based system file are: arrest offense, 

conviction offense, and sentence imposed. 

The second part of the data provides a more in-depth look at 

sentencing practices of criminal judges in Honolulu. The staff of the 

Cl"ime Commission was able to obtain data on sentencing with the first 

circuit court for all adult felons sentenced in 1978. While a more recent 

year of data would be desirable for the purpose of analysis, such a broad 

-44-

data base concerning these practices is not available. State agency data 

is not always conducive to descriptive analysis due to the nature of 

agency concerns. The purpose of these agencies is more for monitoring the 

management and administration of criminal justice and broad statistical 

analysis than for in-depth research. Therefore, to give the reader the 

best possible overview of sentencing practices in Hawa;-i, the most complete 

data set available was used. 63 

The fi'nal pal"t concerns parol ing practices over the past five years ~ 

examining minimum sentences set for felons sentenced to imprisonment and 

release information. 

1. 1980 felony sentenc;-ng. 

For the calendar year 1980, Hawaii Criminal Justice Information 

Data Center has on record 475 individuals convicted of a total of 851 

felony crimes. 64 For this review, the unit of analysis is the offender 

regardles's of the number of crimes each individual was convi cted of. 

These offenders are categorized by most serious offense of conviction and 

63 ' In the three legislative sessions since 1978, when these adult felons 
were se~tenced, there have been ~ubstantive amendments to Hawaii's 
sent~nclng code (,Chapter 706, Haw. Rev. Stat.). These, as described in the 
~:e~l~us ~ha~t~r, h~ve mo~t certainly affected sentencing practices by 
fl~lt~ng)JUdlClal dlscretl0n {i.e., mandating imprisonment for class A 

t
en onles" but not en~ugh to render 1978, data invalid. Most of the practices 
en current are contlnued today. " 

64Due ~~ a ~i'!le lag be~ween the final disposition of a case and data 
~~tr~, Hawall.Crlmlnal Justlce Information Data Center does not a~lsert that 
19~0.ata set lS complete and representative of all felony convictions for 
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most severe sentence received.' For example, an offender who was convicted 

of burglarizing (class B) a home and raping (c]ass A) an occupant of that 

home will be classified ~s a violent offender on the basis of the rape 

conviction. If he received a prison term for the rape charge and probation 

for the burglary, he will be classified as having received a prison 

sentence. 

In 1980, half of the state felony convictions were for property crimes, 

one-fourth for violent crimes, and one-tenth for drug offenses. (Table 1 

provides a summary.) 

TABLE 1 

FREQUENCIES OF MOST SERIOUS CRIME TYPE CONVICTED FOR 
BROKEN DOWN BY STATE AND COUNTY 

State Honolulu Kauai Maui 

Property 49.1% 52.0% 45.5% 30.3% 
(233) l195} ( IO) LID} 

Violent 26.5% 24.8% 36.4% 30.3% 
026) L 93) ( 8) ( lO) 

Drugs 9.1% 7.2% 4.5% 27.3% 
( 43) t 27) C I} ( 91 

Other* 15.3% 16.0% 13.6% 12.1% 
t 73) ( 60) ( 3) ( 4) 

475 375 22 33 

Hawaii 

40.0% 
l18} 

33.3% 
( 15} 

13.3% 
l 6) 

13.3% 
( 6) 

45 

*"Other" category includes fireann charges, perjury, escape, etc. Also 
included are 11 probation revocations for which original charge convicted 
on could not be determined. 
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The sentencing of these offenders indicates that violent crimes 

result in prison terms far more often than property and drug crimes. 

(See tables 2 - 6.) 

TABLE 2 

1980 SENTENCING PRACTICE - STATE 

Probation SS, ("AGP, Prison and jail Probation DANC Total 
Property 18.4% 41.6% 39.0% 0.9% (43) (97) (91) ( 2) 233 
Violent 42.1% 40.5% 16.6% 0.8% (53) (51) (21) ( 1) 126 
Drugs 4.6% 41.9% 48.8% 4.6% ( 2) (18) (21) ( 2) 43 
Others 41.1% 30.1% 24.7% 4.1% (30) (22) (18) ( 3) 73 

475 

TABLE 3 

1980 SENTENCING PRACTICE - HONOLULU 

Probation SS, DAGP, 
Prison and jail Probation DANC Total 

Property 17.4% 41.0% 41.0% 0.5% /' (34) (80) (80) ( Ij 195 
Violent 39.8% 40.9% 19.3% 

(37) (38) (I8) 93 
Drugs 3.7% 33.3% 59.3% 3.7% 

( 1) ( 9) 116) ( 1) 27 
Others 50.0% 23.3% 21.7% 5.0% 

(30) (14) (13) ( 3) 60 

375 
.... 4] .... 



Prison 

Property 

Violent 37.5% 
( 3) 

Drugs 

Others 

Prison 

Property 

Violent ·40.0% 
( 4) 

Drugs 

Others 

TABLE 4 

1980 SENTENCING PRACTICE - KAUAI 

Probation 
and jail 

40.0% 
( 4) 

62.5% 
( 5) 

100.0% 
( I} 

66.7% 
( 2) 

SS, DAGP, 
Probation .=;DA:..::,N.:..::C __ 

TABLE 5 

60.0% 
( 6) 

33.3% 
( 1) 

1980 SENTENCING PRACTICE - MAUl 

Probation SS, DAGP, 
and jail Probation DANC 

70.0% 20.0% 10.0% 
(7) ( 2) ( 1) 

30.0% 20.0% 10.0% 
( 3) ( 2) ( 1) 

55.6% 44.4% 
( 5) l 4) 

75.0% 25.0% 
(3) ( I) 
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Total 

10 

8 

1 

3 

22 

Total 

10 

10 

9 

4 

33 

TABLE 6 

1980 SENTENCING PRACTICE - HAWAII 

Probation SS, DAGP, Prison and jail Probation DANC_ Total 
Property 50.0% 33.3% 16.7% 

\\ ( 9) l 6) l 3) 18 
Violent 60.0% 33.3% 6.7% ( 9) ( 5) ( I) 15 
Drugs 16.7% 50.0% 16.7% 16.7% l 1) l 3) l 1) l 1) 6 
Others 50.0% 50.0% 

( 3) ( 3) 6 

45 

. Overall, 66.5 percent of all offenders are sentenced to some time behind 

bars (either prison or jail) statewide. This trend is generally maintained 

across cou~ty lines with Hawaii County being a notable exception. Eighty 

percent of Big Island offenders received a sentence that included 

incarceration time. (See table 7.) 
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TABLE 7 

fREQUENCY' OF OFFENDER BEING INCARCERATED 

Time No time 

State 66.5% 33.5% 
(316) l159) 475 

Honolulu 64.8% 35.2% 
. (243) l132) 375 

Kauai 68.2% 31.8% 
( 15) l 7) 22 

Maui 66.7% 33.3% 
( 22) ( 11) 33 

Hawaii 80.0% 20.0% 
l 36} ( 9) 45 

Separate tables are provid~d for burglary, robbery, and drug offenses 

so that the differences in sentencing for these offenses can be seen. 
~'-Burglary is a property crime, robbery a violent crime, and drug offenses 

are considered victimless. Tables 9 and 10 show that class A robbers will 

most often go to prison, while class A drug offenders usually got probation 

with no jail time. 65 This tabl~'reflects judicial and social attitudes 

toward violent and victimless crimes. Violent crime is seen as far more 

harmful to society as a whole than victimless crimes. Therefore, the need 

to protect sOci'ety from violent offenders is paramount and Hawaii's judges 

respond to thi s need by separating them from the community. 

65These crimes were committed prior to the. mandatory incarcerati on 
statutes. 
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Prison 

Probation 
and jail 

Probation 

I 5S, DAGP, 
tn DANC ...... 
I 

A 

State 

B C 

28.9% 34.0% 
( 11) {I 7) 

47.4% 28.0% 
(18) (14) 

21.1% 38.0% 
( 8) (19) 

2.6% 
C 1) 

38 50 

A 

TABLE 8 

SENTENCES RECEIVED FOR BURGLARY, 1980 

-
Honolulu Kauai 

B C A B C 

27.3% 29.4% 
( 9) (10) .cc 

45.5% 29.4% 100% 
(15) (10) ( I) 

24.2% 41.2% 100% 
( 8) (14) ( 2) 

3.0% 
C 11 

33 34 1 2 .- ._--

.- -----_. 
Maui Hawaii 

A B C A B 

50.0% 
( 2) 

100% 50.0% 
( 1) ( 2) 

1 4 

C 

53.8% 
(7) 

23.1% 
( 3) 

23.1% 
( 3) 

13 

1 

, 
il 
t~ , 
jl 
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Prison 

Probation 
and jail 

Probation 

I SS, DAGP, 
~ DANC 
I 

State 

A B C 

76.2% 12.1% 
(16) l 4} 

14.3% 48.5% 
( 3) (16) 

9.5% 33.3% 
( 2) ( 11) 

6.1% 
( 2) 

21 33 

TABLE 9 

SENTENCES RECEIVED FOR ROBBERY, 1980 

-- r- ---.-.-.-.--------
Honolulu Kauai Maui Hawaii 

A B C A B C A B C A B C 

77 .8% 16.1% 100% 
{14} ( 5) ( 1) . 
11.1% 45.2% 100% 50.0% 100% 
( 2) ( 14) (l) ( 1) ( 1) 

11.1% 35.5% 
( 2) {ll} 

3.2% 50.0% 
( 1) ( 1) 

18 31 1 1 2 1 . 



r 
r 

\ 

Prison 

Probation 
and jail 

Probation 

SS, DAGP, 
~ DANC 
w 
I 

A 

20.0% 
( 1) 

80.0% 
( 4) 

5 

State 

B C 

10.0% 
{ 2} 

45.0% 27.8% 
( 9) ( 5) 

45.0% -61.1% 
( 9) (11) 

11.1% 
( 2) 

20 18 

TABLE 10 

SENTENCES RECEIVED FOR DRUGS, 1980 

Honolulu Kauai 

A B C A B C 

9.1% 
( I) 

20.0% 36.4% 27.3% 100% 
( 1) ( 4) ( 3) ( I) 

80.0% 54.5% 63.6% 
( 4) ( 6) l 7) 

9.1% 
( 1) 

5 11 11 1 .-.--

----~ ~ -~~~~~~-----~.~--

_."--

Maul --- f--- Hawaii 

A B C A B C 

33.3% 
{ I} 

40.0% 25.-0% 66.7% 33.3% 
( 2) ( 1) ( 2) ( 1) 

60.0% 75.0% 33.3% 
l 3)- l 3} ( 1) 

33.3% 
( 1) 

5 4 3 3 -
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This data set from Hawaii Criminal Justice Information Data Center 

will indicate when sentence was received for each felony conviction 

listed, but it does not lend itse'lf to explain why those sentences were 

chosen. To exemplify the need for additional information, the varying 

sentences of three offenders' convicted of robbery in the first degree were 

looked at. In the county of Maul, one defendant with one count of 

robbery was given a ten-year prison tenn but the mittimus was stayed and 

the sentence suspended. On Oahu, a defendant with eight convictions~ 

including two fir't degree robbery and two second degree robbery counts, 

was sentenced to five years probation on all counts joined with restitution 

on two of them. Also on Oahu, a third robber was convicted on five counts 

incl uding two fi'rst degree robbery charges and given ali fe impri sonment 

sentence. Obviously, mitigating and aggravating circumstances will affect 

sentencing and the need to examine this is apparent. 

2. 1918 felony sentencing. 

This sentencing data includes all of those who were sentenced in 

the first circu'it court as adult felony offenders in 1978. During the 

calendar year of 1978, 593 adults were convicted of felonies in the first 

circuit court. The Crime Commission staff's analysis was based upon 

several components. These included the crime of conviction, the offender's 

criminal history, and the judge who imposed the sentence. For the purpose 

of clarity in our analysi's, we wi'll first discuss sentencing patterns in 

general and then look at the same variables as they apply to three specific 

offenses; robbery, burglary, and drug offenses. 

-54-

The type of crime for which the offender was convicted is the 

variable which has the greatest impact on what sentence will be imposed. 

It is apparent that the more violent the crime, the greater the chance 

the offender will be sentenced to incarceration. All those convicted of 

murder were given prison sentences as mandated by Haw. Rev. Stat. §706-606, 

while 83.3 percent of sex offenders and two-thirds of the assaulters and 

robbers got "time." Victimless crimes (drugs, gambling, promoting 

prostitution, etc.) resulted in one out of five convicted offenders being 

incarcerated. More tolerant judicial attitudes toward victimless crimes 

is reflected in the fact that one-third of those offenders got either 

suspended sentences or a deferred acceptance of a guilty plea. (See 

table 11.) The prior criminal history of the offender plays a SUbstantial 

role in whether he will serve time or not. Tables 12 - 15 indicate the 

impact of prior adult felony convictions on sentencing decisions. This 

relationship between adult convictions and sentence is maintained across 

crime type lines. Robbers with priors got time 32 percent more often 

than those without, while burglars and drug offenders had a 43 percent 

greater chance of going to prison or jail if they had a prior record; 

generally prior felony convictions are predictive of sentence to confinement. 
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TABLE 11 

SENTENCE IMPOSED ON CONVICTED FELONS BY OFFENSE 

Theft Se~ual 
Forgery Row Murder Assault Assault Robber,y Burglary Auto Drug Other Total Prison 15 18 3 21 32 16 4 8 117 100.0% 75.0% 21.4% 36.2% 23.5% 10.5% 3.1% 12.7% 19.9% Probation 0 2 4 17 22 32 24 6 107 and jail 0.0% 8.3% 28.6% 29.3% 16.2% 21.1% 18.9% 9.6% 18.2% Probation 0 3 5 16 60 73 56 29 242 0.0% 12.5% 35.7% 27.6% 44.1% 48.0% 44.1% 46.0% 41.1% I Suspended Jl .. 1 2 4 22 31 43 20 123 

U1 
0'1 sentence or O·;·C' 4.2% 14.3% 6.9% 16.2% 20.4% , 33.9% 31.7% 20.9% 
I ; .... r iAl 

DAGP 

Column 15 24 14 58 136 152 127 63 589 total 2.5% 4.1% 2.4% 9.8% 23.1% 25.8% 21.6% 10.7% 100.0% 

;;. 
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TABLE 12 

SENTENCE IMPOSED AND PREVIOUS 

ADULT FELONY CONVICTIONS 

No record Record 

Prison 40 77 
9.6% 44.3% 

Probation and jail 72 35 
17.3% 20.1% 

Probation 182 60 
43.9% 34.5% 

Suspended sentence 121 2 
or DAGP 29.2% 1.1% 

415 174 
70.5% 29.5% 

Those who had prior adult felony convictions ended up with prison or 

jail sentences 37 percent more often than first-time offenders. 
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TABLE 13 

SENTENCE IMPOSED FOR ROBBERY AND PREVIOUS 

ADULT FELONY CONVICTIONS 

No record Record 

Prison 10 11 
24.4% 64.7% 

Probation and jail 13 4 
31.7% 23.5% 

Probation 14 2 
34.1% 11.8% 

Suspended sentence 4 0 
or DAGP 9.8% 0.0% 

41 17 
70.7% 29.3% . 

Eighty-nine percent of the convicted robbers who had prior records 

were sentenced to serve some time. Sixty-five percent went to prison 

while 24 percent received probation and jail. 
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TABLE 14 

SENTENCE IMPOSED FOR BURGLARY AND PREVIOUS 

ADULT FELONY CONVICTIONS 

No record Record 
Prison 5 27 

6.2% 49.1% 
Probation and jail 13 9 

16.0% 16.4% 
Probation 41 19 

50.6% 34.5% 
Suspended sentence 22 0 or DAGP 27.2% 0.0% 

81 55 
59.6% 40.4% 

Approximately two-thirds of the convicted burglars with records were 

incarcerated. 
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TABLE 15 

SENTENCE IMPOSED FOR DRUG OFFENSES AND PREVIOUS 

ADULT FELONY CONVICTIONS 

No record Record 

Prison 0 4 
0.0% 26.7% 

Probation and jail 19 5 
17.0% 33.3% 

Probation 50 6 
44.6% 40.0% 

~uspended. sentence 43 0 
or DAGP 38.4% 0.0% 

112 15 
88.2% 17.8% 

Most drug offenders had no previous record. Of those who had prior 

records, 60 percent received some time for this conviction. 
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The juvenile history of the offender also has impact on the in/out 

decision made by the judge: those who were incarcerated as juveniles 

regardless of length of term, were 30 percent more likely to serve time 

than offenders with no juvenile record, and 17 percent more likely to 

serve time than those who had had contact with the police or family courts, 

but never had been incarcerated. (See table 16.) 

TABLE 16 

JUVENILE RECORD AND SENTENCE RECEIVED 

Contact with 
None police Incarcerated 

Prison 41 35 36 
12.7% 20.1% 46.7% 

Probation and jail 5.8 39 10 
18.0% 22.4% 13.0% 

Probation 124 82 29 
38.5% 47.1% 37.7% 

Suspended sentence 99 18 ·2 or DAGP 30.8% 10.4% 2.6% 

322 174 77 
(56.2%) (30.4%) (13.4%) 
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The combined juvenile and adult arrest record also indicates that 

chronicity is more characteristic of sentences to confinement--those with 

ten or more arrests went to prison or jail 40 percent more often than 

those with three or less arrests. (See table 17.) 

TABLE 17 

ARREST RECORD--SENTENCE RECEIVED 

Light Repeat Chronic 

Time 39 62 123 
18.3% 36.9% 59 .. 1% 

No time 174 106 85 
81.7% 63.1% 40.9% 

213 168 208 
(36.2%) (28.5%) (35.3%) 

Light = 3 or less adult and juvenile arrests, no prior convictions. 

Repeat = 4 - 9 adult and juvenile arrests (regardless of number of 
resultant convictions). 

Chronic = 10 or more adult and juveniles arrests lregardless of 
number of resultant convictions). 
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Table 18 depicts the sentencing pattern of five circuit court judges. 

Disparity, offenders with similar backgrounds found guilty of the same 

crime receiving widely varying sentences, is a primary sentencing issue. 

Many observers believe that such disparity merely reflects individual 

judges acting on each case as conscience directs. Others perceive this 

disparity as an element which seriously reduces the amount of justice in 

Ol'~ system. 

Since there is a random mQthod of assigning cases (according to 

calendar availability) it is safe to assume that each judge heard a 

standard mixture of cases. The table does reveal a measure of disparity. 

Judge A sent 25 percent of the offenders to prison, while Judge D sent 

a low of 16.6 percent. The others range in between. Judge A also 

sentenced the most offenders to a combined probation and jail sentence 

(24.4 percent) while Judge D sentenced 11 percent to that particular 

sentence. Sentences to probation show the greatest disparity. Judge D 

sentenced 50.3 percent of his cases to probation. Judge E sentenced 

about half that many (26.3 percent) to the same type of sentence. 

Suspended sentences and DAGPs show a variation from a low of Judge A of 

14.8 percent to Judge E's high of 36.8 percent. Tables 18 - 21 indicate 

that this disparity increases when looking at sentences for specific 

crimes (robbery, burglary, and drugs). 
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use of probation for burglars. Judge C utilized all 
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TABLE 21 

DRUG OFFEIlSES 
(most serious offense convicted of was ~712-1241 through 5712-1249) 

Judge A 
(n=24) 

Judge B 
(n=13) 

Judge C 
(n=29) 

Judge D 
(n=42) 

Judge E 
(n=19) 
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This dispar1ty between judges 1n sentenc1ng pract1ces cont1nues with the d1spos1tion of drug offenders. the 
particular offense where the suspended sentence and DAG pleas are used most often (this beca.tIse drug offenders 
are commonly your one time offenders). Judge E granted such sentences to two-thirds of his offenders, with 
Judqe A and B still qoinq heav.v on the jail/probationary sentences (41.72: and 38.5:1: respect1vely). 
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As we review the current sentencing practices within Hawaii's first 

circuit court, we must. also pay attention to another criminal justice 

agency that plays a major role in that capacity--the Adult Probation 

Department. For each convicted felon, a presentence diagnosis and report 

shall be ordered (in accordance with Haw. Rev. Stat. §706-601) and the 

sentencing judge shall Ilaccord due consideration to a written report of 

the diagnosis before suspending or imposing sentence .•. 11 This pre

sentencing investigation (PSI) is conducted by Adult Probation Department 

and makes a recommendation to the judge as to wnat sentence that department 

feels is appropriate based on IIrelevant information, such as the adult1s 

history of delinquency or criminality, his physical and mental condition, 

his family situation and background, his economic status, education, 

occupation, and personal habits.1I 

By comparing sentences recommended by Adult Probation with the 

sentence imposed by the bench, 73.5 percent of the time the recommendation 

was followed, 3.7 percent of the defendants received more severe 

sentences than recommended and nearly one out of four offenders (23.3 per

cent) qot more lenient sentences. (See tables 22 and 23.) 
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TABLE 22 

FREQUENCIES OF SENTENCES RECOMMENDED 

AND SENTENCES IMPOSED 

Recorrmended Imposed 

Prison 154 (26.1%) 117 

Probation and jail 139 (23.5%) 107 

Probation 221 (37.4%) 242 

Suspended sentence 
or DAGP 77 (13.0%) 123 

Total 591 (100.0%) 589 

TABLE 23 

FREQUENCY THAT JUDGES ABIDED BY 

ADULT PROBATION DIVISION RECOMMENDATION 

Same 432 (73.5%) 

More severe 19 ( 3.2%) 

Less severe 137 (23.3%) 

Total 588 (100.0%) 

(19.9%) 

(18.2%) 

(41.1%) 

(20.9%) 

(100.0%) 

(Discrepancy in total numbers due to missing information on one or 
more sentencing variables.) 
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The type of sentences that shows most consensus between Adult Probation 

Department and the bench are suspended sentences or deferred acceptance of 

guilty pleas (DAGP)--this occurred in 93.5 percent of the cases. The 

greatest variance was found in the jail/probation combinaUon, the 

recommendation being followed only 60 percent of the time. (See taole 24.) 

TABLE 24 

SENTENCE RECOMMENDED 

(BY ADULT PROBATION DIVISION) BY SENTENCE IMPOSED 

Sentence imEosed 

Suspended 
Probation sentence 

Prison and jail Probation or DAGP 

113 13 23 2 Prison 
74.8% 8.6% 15.2% 1.3% 

3 83 50 3 Probation and jail 
2.2% 2.2% 59.7% 35.9% 

10 164 46 Probation 1 
0.5% 4.5% 74.2% 20.8% 

1 4 72 Suspended sentence 0 
1.3% 5.2% 93.5% or DAGP 0.0% 
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Further analysis on individual judges indicates that Judge B is 

most likely to go with Adult Probation Department's recommendation 

{82.6 percent}. Judge A, who has been identified so far as leaning hea)'i'ly 

towards incarceration, was not as harsh in sentencing to prison as Adult 

Probation Department would have liked--he gave 20 percent recommended for 

prison lighter sentences. But he did send three adults (5.6 percent) who 

were recommended for the jail/probation combination to prison instead, 

being the only judge to do so. Judge C was the least likely to incarcerate 

based on recommendation to do so and never invoked a harsher sentence than 

recommended. Judge E also never invoked a harsher sentence than Adult 

Probation Department felt was warranted. (See tables 25 - 29.) 

Prison 

Probation and jail 

Probation 

Suspended sentence 
or DAGP 

TABLE 25 

SENTENCE RECOMMENDED BY SENTENCE IMPOSED 

CONTROLLING FOR SENTENCING JUDGE A 

Sentence imposed 

Probation 
Prison and jail Probation 

40 4 6 
80.0% 8.0% 12.0% 

3 33 17 
5.6% 61.1% 31.5% 

1 6 37 
1.9% 11.3% 69.8% 

0 0 3 
0.0% 0.0% 15.8% 
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Suspended 
sentence 
or DAGP 

0 
0.0% 

1 
1.9% 

9 
17.0% 

16 
84.2% 

Total 

50 
28.4% 

54 
30.7% 

53 
30.1% 

19 
10.8% 

176 
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TABLE 26 

SENTENCE RECOMMENDED BY SENTENCE U1POSED 

CONTROLLING FOR SENTENCING JUDGE B 

Sentence imposed 

Probation 
Prison and jai 1 Probation 

11 1 2 
73.3% 6 .. 7% 13.3% 

Probation and jail 0 9 3 
0.0% 75.0% 25.0% 

Probation 0 1 16 
0.0% 5.9% 94.1% 

Suspended sentence 0 0 1 or DAGP 0.0% 0.0% 12.5% 
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Suspended 
sentence 
or DAGP 

1 
6.7% 

0 
0.0% 

0 
0.0% 

7 
87.5% 

To~.~ 

15 
28.8% 

12 
23.1% 

17 
32.7% 

8 
15.4% 

52 
100.0% 
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TABLE 27 

SENTENCE RECOMMENDED BY SENTENCE IMPOSED 

CONTROLLING FOR SENTENCING JUDGE D 

"0 
Q) 

"0 

I 
(,) 

f 
cu 
(,) 
c: 
Q) ...., 

Prison 

Probation and jail 

Probation 

c: 
Q) Suspended sentence 
V)j or DAGP 

Prison 

27 
75.0% 

0 
0.0% 

0 
0.0% 

0 
0.0% 

Sentence imposed 

Probation 
and jail Probation 

1 7 
2.8% 19.4% 

13 16 
43.3% 53.3% 

3 59 
3.6% 70.2% 

1 0 
7.7% 0.0% 
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Suspended 
sentence 
or DAGP Total 

1 36 
2.8% 22.1% 

1 30 
3.3% 18.4% 

22 84 
26.2% 51.5% 

12 13 
92.3% 7.9% 

163 
100.0% 
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TABLE 28 

SENTENCE RECOMMENDED BY SENTENCE IMPOSED 

CONTROLLfNG FOR SENTENCING JUDGE C 

Sentence im~osed 

Prison 
Probation 
and-jail Probation 

20 4 7 
64.5% 12.9% 22.6% 

0 18 6 
0.0% 75.0% 25.0% 

0 0 38 
0.0% 0.0% 80.9% 

0 0 0 
0.0% 0.0% 0.0% 
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Suspended 
sentence 
or DAGP 

0 
0.0% 

0 
0.0% 

9 
19.1% 

16 
100.0% 

Total 

31 
26.3% 

24 
20.3% 

47 
39.8% 

16 
13.6% 

118 
100.0% 

I. 

I 

--~ ----- ~-----~ 

"'CJ 
CLI 

"'CJ 
s::: 

~ 
0 
u 
CLI s-
CLI 
u 
s::: 
CLI 
~ 
s::: 
CLI 
V) 

TABLE 29 

SENTENCE RECOMMENDED BY SENTENCE IMPOSED 

CONTROLLING FOR SENTENCING JUDGE E 

Sentence imposed 

Probation 
Prison and jai 1 Probation 

Prison 15 3 0 
83.3% 16.7% 0.0% 

Probation and jail 0 10 7 
0.0% 55.6% 38.9% 

Probation O 0 13 
0.0% 0.0% 68.4% 

Suspended sentence 0 0 0 
or DAGP 0.0% 0.0% 0.0% 
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Suspended 
sentence 
or DAGP iotal 

0 18 
0.0% 23.7% 

1 18 
5.6% 23.7% 

6 19 
31.6% 25.0% 

21 21 
100.0% 27.6% 

76 
100.0% 
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3. Parole. 

The judges make the in/out prison decision in sentencing, but it 

is the Hawaii Paroling Authority who determines the actual length of 

time an offender will 5e incarcerated. (Jail terms are fixed with no 

minimum set. Tne time imposed is also the actual time served.) For the 

first three months of the inmate1s sentence, he is housed at the 

diagnosti"c center of the Corrmunity Correctional Center. During that time, 

the diagnos,tic team evaluates the inmates adjustment to institutional 

life. A report of his progress plus the presentencing investigation are 

forwarded to the parole board who, within the first six months, sets 

the minimum s'entence (in accordance with Haw. Rev. Stat. §706-669) based 

011 these reports and personal interviews with the inmate. Once a minimum 

is set: 

A person sentenced to an indeterminate term of ' 
imprisonment shall receive an initial parole hearing 
at least one month before the expiration of the 
mini'mum term of tmprisonment determined by the 
ffawai"i paroling authority pursuant to sec~ion 706-
669. If parole is not granted at that time~ 
additional hearings shall be held at twelve-month 
intervals or less until parole is granted or the 
maxtmum period of imprisonment expires. 

Haw. Rev. Stat. §706-670(1). 

Therefore, minimum sentences do not guarantee that the inmate will be 

released at that time. Release is based on institutional adjustment and 

behavior, and the inmate1s predicted ability to survive without 

recidivati"ng when returned to the cOJTDllunity. 

Information on minimum sentences was gathered from the FOCUS tapes 

at the Intake Service Center. The data covers a five-year period from 
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1975 through 1979 and is separated by offense. It indicates that minimums 

have been steadily rising during that period for virtually all types of 

crimes. 

Table 30 presents mintmum sentences, in years, by offense. For 

burglary, the average minimum required before the of.fender could be 

considered for parole rose from·3.3 years to 3.9, 4.1, 4.5, and then 5.2 

years. The minimum fOt~ most other offenses also rose but not as smoothly. 

There was significant fluctuation from year to year. The overall trend, 

however, was upward. . 

TABLE 30 

MINIMUM SENTENCES, BY OFFENSE, BY YEAR 

Minimum 'Sentence in Years 

Offense 1975 1976 1977 1978 1979 
Change 

(In Years} 
Assaultive 7.6 9.2 10.7 6.3 8.7 + 1.1 
Homicide 8.6 5.0 8.4 5.6 9.8 + 1.2 
RobiJer'Y 6.4 12.2 6.2 5.2 9.1 + 2.7 
Burglary 3.3 3.9 4.1 4.5 5.2 + 1.9 
Forcible Sex 8.2 7.8 10.8 12.1 8.0 - 0.2 
Drugs 4.1 5.5 4.5 5.2 4.5 + 0.3 
Weapons/Escape 2.3 3.5 3.9 4.2 4.7 + 2.4 
Theft/Fraud 3.1 2.3 3.1 3.6 3.8 + 0.7 
Other 2.5 3.1 2.2 2.5 3.5 + 1.1 

SOURCE: FOCUS tape. 
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Table 31 shows a ratio of the minimum to the maximum sentences for 

the same offense categories and the same time period. This set of data 

should give a better picture of actual sentencing than the single length 

of terms. The parole board sets minimums on the basis of percentage of 

maximums and any change in the percentages should reflect truer sentencing 

deci si ons. 

Every category showed a rise in the percentage of maximum to be 

served. Most rose over 10 percent from 1975 to 1979. Burglary, again, 

rose from 51 percent in 1975 to 59 percent, 66 percent, and then 72 percent 

in 1979 for a net rise of 21 percent. Most offense categories did not 

change that regularly and some showed fluctuation but the percentage of 

maximums to be served rose for all crimes and significantly for most. 

The average minimum sentence ordered in 1979 was around 75 percent of the 

maximum. 
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Offense 

Assaultive 
Homicide 
Robbery 
Burglary 
Forcible Sex 
Drugs 
Ueapon/Escape 
Theft/ Fraud 
Other 

SOURCE: FOCUS tape. 

TABLE 31 

RATIO OF MINIMUM TO MAXIMUM 

SENTENCES. BY OFFENSE, BY YEAR 

(In Percent of Maximum) 

1975 1976 1977 '1978 1979 
Change 

(In Percent) 

70 79 92 79 82 + 12 
56 55 67 67 78 + 22 
62 81 72 83 67 + 5 
51 59 66 69 72 + 21 
79 88 93 72 80 + 1 
47 70 42 56 62 + 15 
50 74 76 85 88 + 38 
52 50 63 70 77 + 25 
63 NA NA 93 100 + 37 

-79-



Table 32 puts- thes-e minimums in the perspective of the 1 arger 

sEmtenci-ng picture for each crime. It shows what percentage of those 

convtcted went to prtson s what the actual number was, what average 

percentage of maximum term was- set as the minimum, and what tile average 

minimum was tn years-, all for 1978. It must be remembered that many 

factors go into sentencing and tlies-e fi.gures only show a rough picture 

of the pattern. 

Personal crtmes have the greatest percentage of defendants sentenced 

to incarceration and they serve the longest mintmums. Property crime 

offenders get sent to prtson less often and serve shorter minimums, even 

though the percentage of maximum is sti.11 fltgh. Peopl e convi'cted of 

victimless cri-mes s flere represented by drug offenses are very seldom 

sentenced to prtson (only 3 percent, four people for the entire year}, 

but thos-e so sentenced s-erve long mintmums--an average of 5.2 years s wftich 

equa 1 s burgl ary. Drug offenses had both tfte smallest percentage of 

convtcted offenders sentenced to tncarceration and the smallest percentage 

of maximum sentences as minimums. 
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Offense 

Forcible Sex 
Assaultive 

I 
Robbery 

CX) 

Burglary ...... 
I 

Theft/Fraud 
Drugs 

" 

TABLE 32 

PRISON SENTENCES IN 1978 BY OFFENSE 

Percent of those Number of ~ersons Ratio of minimum 
convicted sent to ~rison sentenced to 2rison to maximum 

75.0% 18 72% 
36.2% 3 79% 

36.2% 21 83% 

23.5% 32 69% 

10.5% 16 70% 

3.1% 4 56% 

Minimum Sentence 
(In Years) 

12.1 
6.3 
5.2 
4.5 
3.6 
5.2 

".I 
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Besides the increase in mi-ni-mums set by the parol e board, t~here has 

also been another trend occurring relating to the actual release of the 

inmate. The number of paroles considered compared to the number of 

paroles granted shows that the inmate is less likely to be released after 

a parole hearing in 1980 than in 1975. For fiscal year 1975-76, four 

out of five parole hearings resulted in release; by fiscal year 1979-80, 

only one out of three were gY'anted. Therefore, as minimums are going up, 

so ;-s the actual time served. (See table 33.) 

TABLE 33 

PAROLES CONSIDERED 

- ----- -----

FY 75/76 FY 76/77 FY 77/78 FY 78/79 FY 79/80 

Number of persons 
considered for 
parole 120 131 149 149 139 

Number of paroles 94 91 72 66 50 
granted 78.3% 69.5% 48.3% 44.3% 36.0% 

Number of paroles 26 40 77 80 89 
denied 21. 7% 30.5% 51.7% 53.7% 64.0% 

Number of paroles 3 
pending 2.0% 

This is the result of a conscious effort on the part of the parole board. 

Hawaii Paroling Authority is responsible for monitoring the subsequent 

behavior of the parolee in the community and is very concerned with 

community safety. Therefore, they will parole an inmate only when 

attendtng circumstances of that release are conducive to community safety. 

The fruits of this trend are borne out in decreases in the percentage of 
\~ 
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parole revocations relative to the base parole population, \'ti"th 7.5 percent 

revoked in 1976-77 reduced to 4 percent revoked in 1980. lSee tables 34 and 

35. ) 

TABLE 34 

PAROLE REVOCATION 

FY 76/77' FY 77/78 FY 78/79 FY 79[80 

Base population 
at year end 492 494 470 437 

Parole violation 44 47 45 24 
hearings 8.9% 9.5% 9.6% 5.5% 

Paroles revoked 37 29 23 17 
7.5% 5.9% 4.9% 3.9% 

TABLE 35 
j ", 

PAROLE REVOCATION 

FY 75[76 FY 76[77 FY 77 /78 FY 78/79 FY 79/80 

Parole violations 
hearings 82 

Parole revocations 37 

Continued on 
parole 

Decision deferred 

45.1% 

5 
6.1% 

40 
48.8% 

44 

30 
68.2% 

3 
6.8% 

11 
25.0% 
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47 45 24 

29 23 17 
61.7% 51.1% 70.8% 

9 4 3 
19.2% 8.9% 12.5% 

9 18 4 
19.2% 40.0% 16.7'1: 
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C. Alternatives to Incarceration. 

Sentencing an offender to prison is the most severe form of punishment 

available to the state at the present time. In prison, an offender is 

separated from society and is unable to commit further c~imes against 

society as a whole. This separation and restraint is achieved at great 

cost to both the offender and to society. 

Most offenders are not sentenced to prison by the courts. (See table 11, 

page 56.) Usually, this form of punishment is reserved for repeat-offenders 

and those found guilty of the most serious and/or violent felonies. Others 

are normally placed on probation. 66 Under a sentence of probation, the 

offender may remain free but must submit to certain limitations on his 

freedom. There is an arrqy of specific conditions of probation which an 

offender may be required to meet, as determined by the court. 67 

This section will focus upon two specific alternative sentencing 

Possibilities--restituUon68 and community service. 69 Restitution is 
, 

specifically mentioned in the conditions of probation and community service 

is included as one of the other conditions. Both are methods by which a 

convicted offender can make positive, tangible recompense to the victim and 

to society. These two forms of probationary sentencing are now in use in 

66Haw . Rev. Stat. §§706-720, 706~721. See page 26 of this report. 

67Haw . Rev. Stat. §706-624. 

68Restitution--monetary payment for losses incurred as the result of 
a crime. 

69Community service--performance of volunteer work as payment for 
criminal activities. See Haw. Rev. Stat. §706-605. 
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Hawaii's courts. Issues considered in this report include: 

* offenses for which these sentences are given; 
* types of offenders involved; . 
* strengths and weaknesses of the programs; 
* steps necessary to improve the applications of these sentencing 

alternatives; and 
* completion rates. 

To make the study of sentencing alternatives manageable, Comnission 

staff restricted the data analysis to one court (first circuit} and one 

year (1979). Since the first circuit court handles only adult felony 

cases, the numBer of cases is not excessively large. Through the courtesy 

and cooperaUon of the Adult Probation Department of the ffrst circuit 

court, Crime Commission staff were able to review 255 case files. These 

were the fi"les of adult felony offenders sentenced to restitution as a 

condition of their probation during 1979. With the assistance and 

cooperation of the Volunteers in Public Service to the Courts, Commission 

staff also gained access to data on adult felony offenders who had been 

sentenced to community service by the first circuit court during 1979. 

Data was gathered on 36 such cases. 

1. Restitution. 

The data on restitution was tabulated by computer. Twenty-seven 

variables were taken into consideration for each of the 255 cases. In 

addition to demographic data on the offenders, information was collected 

on the nature of the original charge, the final charge, the means by 

which the case was disposed, the judge involved, both the juvenile and 

adult criminal records of the offender, other conditions of probation and 

the final status of the case. 

Most of the offenders ordered to make restitution were single 

-85-

:) 



males between the ages of 19 and 30, who had not completed high school. 

The majority of the offenders had committed non-vi-olent crimes and had 

submitted a plea of guilty. Also, most offenders had no juvenile or adult 

<"'record. With few exceptions, offenders were sentenced to probation for 

five years. Slightly less than half of the offenders were given no other 

conditions of probation, while one-quarter were given either jail or full

time substance abuse programs lHabi1itat, Salvation Army). These charac

teristics are typical of the general probation population. In two-thirds 

of the cases the amount of restitution which was ordered was $500.00 or 

1 esse 

Slightly less than half of the offenders (46 percent) had either paid 

the restitution in full, or were making regular payments. Offenders 

sentenced to DAG and DANC70 pleas tended to pay promptly. One-third of 

the offenders had made no payment at all. In many of these cases, several 

months had passed without payment being made. Most of those who were not 

making thei r payments had' been sentenced to spend time in either jail or 

a full-time sUbstance abuse program. 71 

2. Community service. 

During the 1979 calendar year, only 40 offenders were ordered to 

perform community service by the first circuit court. This is in sharp 

contrast to the 289 who were ordered to make restitution. This also 

70n fdA . ~e erre cceptance of GU11t~ Plea, Deferred Acceptance of Nolo 
Contendere P1 ea. See page 37 of thl s report for a fu 11 gxP 1 ana ti on. 

. 71The.dat~ presented above represents an overview of those cases in 
WhlCh restltutlon was- ordered as a, part of probation. 
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contrasts with 1978, when there were no offenders sentenced to community 

service from first circuit court. 

Crime Commission staff were able to revlew the records of 36 of these 

community service cases. With oniy a few exceptlons, there were offenders 

who had no previous criminal record. The typical defendant sentenced to 

community service was a young, first-time offender who plead guilty and 

was sentenced to community service and restitution as part of five years 

probation. Two-thirds of the offenders 'were males age 30 or younger. Most 

offenders had plead guilty to the charges aga'inst them. Also, these 

offenders were nearly evenly divided between married and single. More than 

half of the offenders received five years probation. Most received neither 

fines nor jail sentences as conditions of their probation, but half of the 

36 cases revi'ewed were ordered to make restitution in addition to performing 

community service. Half of the offenders were ordered to perform 100 hours 

of community service. The remainder were given community service varying 

from 30 to 50 hours. 

Of the 36 cases reviewed by the Crime Commission staff, 31 (86 percent) 

completed their community service. Three offenders did not report for 

their work assignments, one had a medical disability waiver and one was not 

placed in a job. The most recent report from Volunte2rs in Public Service 

to the Courts (6/1/79--5/31/801 states that the program had 1,286 offenders 

sentenced to community service from all first circuit courts (including 

district courts) during the period. These offenders performed a total of 

40,635 hours of service. The success rate of the program was 90 percent. 

A wider range of offenders was sentenced to communi ty servi'ce for generally 
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stiffer sentences. The Hawaii Crime Conmission strongly supports this type 

of sentence. 

3. District court. 

The focus of this study was first circuit court, but since the 

district court has ordered a much greater volume of both restitution and 

community service, Crime Commtssion staff conducted interviews with the 

staff of the District Court Counseling Service. The District Court 

Counseling Service handles\an average of 100 cases of community service each 

month. These are misdemeanants who serve short terms. The average amount 

of community service ordered in district court is 20 hours. Most offenders 

(80 percent) are sent to theiParks and Recreation Department to pick up 

litter. The remainder of the offenders are sent to various volunteer 

agencies for thetr work assi"gnments. The completion rate for this work, as 

reported for 1979-80, is 90 percent. 

Staff members of the District Court Counseling Service indicated that 

community service was a positive and useful sentencing practice and 

expressed strong positive feelings about its continued use. The Counseling 

Service also reported that they do not handle restitution for district 

court, which is administered by the various courts. 

4. Conclusions. 

The measure of success for both restitution and community service 

employed in this study is cOOlpletion. In some of the restitution cases 

success was also measured by regular and continued payment, indicative of 

completion in the near future. The overall rate of success for restitution 

cases is 46 percent, and for community service, 86 percent. 
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To some extent, this discrepancy can be explained by the higher 

degree of selectivity applied to the community service offenders. Adult 

Probation personnel explained that many probation officers did not press 

the offenders for restitution payments if the offender was facing numerous 

other serious problems, as most of them were. If nearly half of those 

ordered to restitution do pay under a system of min:imal superVision and 

pressure, then it is reasonable to assume that a larger percentage would 

pay if the control system were better organized. As the system operates 

currently, overseeing the collection of restitution payments is an 

ancillary duty of the probation officers. 

One means of improving this situation would be to employ personnel 

whose designated task is to oversee this collection. This could be done 

within the Adult Probation Office by arranging one or two probation 

officers to this task. Another means to accomplish this end would be to 

put the collection of restitution in the hands of the Volunteers in Public 

Service to the Courts. In either case, additional staff would be required 

to handle these duties. Further, since our analysis revealed that offenders 

who wer6' sentenced to either jai 1 or in-house substance abuse programs 

tended to default on restitution payments, some adjustment in sentencing 

should be made in these cases. The offenders who paid their restitution 

the most frequently were those who had been ordered to make restitution as 

part of a DAG plea or a DANC plea. 

The success of these constructive programs is encouraging. They are 

by no means panaceas, but their expanded use is strongly indicated. 
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D. Interviews. 

Persons from segments of the criminal justice system concerned with 

sentencing werei,nterviewed by Crime COlJl1lission staff in order to get 

comments from those within the system about how sentencing is currently 

functioning in Hawaii. Commi"ssion staff interviewed representatives from 

the Honolulu Prosecutor's Office, Public Defender's Office~ Adult Probation, 

Judl'ciary (first circuit court judges'), Parole Board, Corrections, and 

Intake Service Center. Taken together, the corrnnents are quite revealing 

about sentencing practices in Hawaii today. Opintons were expressed about 

how the system is designed, how well it is functioning, and what improve

ments should be made. These interviews are summarized in this section. 

The opinions expressed in this section are those of the various professionals 

interviewed by Crime Commission staff to provide a more complete picture 

of present practice, and do not necessar'ily represent the views of the 

Crime Commission. 

The information is organized topically for easy analysis and appli

cation to other sections of this report. It is presented in the following 

categories: 1. Purpose of sentencing; 2. Sentencing code; 3. The in/out 

decision; 4. Probation (including alternative sentencing); 5. Prison 

(including parole.); and 6. Alternative sentencing schemes. 

1. Purpose of sentencing. ' 

Strong opinions were expressed about the purpose of sentencing-

what it is and what it should be. Most people decried the lack of a 

unifying philosophy and its effect on the system. There was disagreement, 

however, on what exactly should be the unifying philosophy. Opinions were 
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divided on the issues of rehabilitation, deterrence, and punishment. (See 

pages 10-17 for a discussion on the purposes of sentencing.) 

a. Unifyi'ng philosophy. People from all segments of the system 

have felt the need for a corrnnon sentencing philosophy and have faced problems 

with consistency and coordination because of this lack. Correcti"ons Division 

called this lack of a unifying philosophy a major problem with sentencing. 

Specifically pointed out were the problems caused by conflicting philosphies 

of Corrections and the Parole Board. In the system as a whole, what is 

lacking is a consensus among the criminal justice agencies and a sense of 

cOlTlT1on put~pose. 

Those interviewed pOinted out that while in theory there is an over

riding philosophy stated in the penal code and correctional master plan, 

that functionally there is none. These people contend that: 1) although 

it may have been the intent of the code to have an overall sentencing 

philosophy, that has never been carried out; 2) the changes toward mandatory 

sentencing have further eroded the stated philosophy; 3) the resources of 

the community have never been integrated into sentencing; 4) there is a 

lack of harmony between the four circuits; and 5) there is a lack of harmony 

between the juvenile and adult systems. 

These failings have contributed to the self-defeating tendency of the 

criminal justi"ce system to function not as a system at all, but rather as 

a group of nearly autonomous agencies, related only out of necessity by 

statute and clipr.te1e. This lack of common philosophy has even divided 

individuals within agencies and i: an important factor in judicial disparity. 
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b. Rehabilitation. There is a fundamental agreement between those 

interviewed that the concept of rehabilitation has a place in the sentencing 

system. It should not necessarily be the overriding, or even primary, goal 

of sentencing$ yet "straightening out" offenders should receive attention 

and always remain a hope. What should be avoided is overemphasis on rehabili

tation to the exclusion of all other sentencing goals. 

Mos·t of those interviewed also agreed that rehabilitation generally 

has not succeeded in prison. Probation is a more appropriate setting for 

rehabilitation. Some people, it is admitted, cannot be rehabilitated; but 

'of those who can, probation offers the best chance. 

Corrections Division is especially concerned about rehabilitation as 

the goal of prison sentences. It sees the prison's job as first, motivating 

the inmate to want to change; and second, providing him or her with the 

skills necessary for that change. It is a difficult job, given the setting 

and resources available. Yet, Corrections Division is tied into this 

structure by a now nearly defunct correctional master plan. It is not only 

caught in this delimma of being asked to do a nearly impossible job (being 

given the clients for whom rehabilitation has failed during probation) but 

is not supported in the instances when it does show some results. Corrections 

Division feels that prison officials work to prepare inmates for their 

return to society, while the paroling authority tends to deny parole to 

these individuals. 

c. Punishment. Those interviewed agreed that punishment should be 

one element in sentencing, but disagreed as to what constitutes punishment 

in the system. They spelled out the reasons why punishment is important, 

both for the community and the defendant. The community at large may feel 
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that justice is not done if the offenders are not punished. The defendants 

also expect punishment. Insufficient punishment promotes lack of respect 

for law and justice. 

Almost everyone would admit that gOing to prison is punishment. The 

disagreement centered around probation. Judiciary personnel believe that 

probation is punishment while prosecutors felt that it is not. Both judges 

and Adult Probation personnel believe that a sentence of probation can be 

punishment if it is a restriction on freedom. So many people, they 

complain, do not understand this and feel that being on probation is not 

bad. The Prosecutor's Office agrees that probation can and should have 

a punishment element but stated that right now it does not, due to a lack 

of supervision. One prosecutor said that currently, "probation is at best 

a minor inconvenience." Just as prison should be rehabilitative as well 

as punitive, probation can and should constitute punishment as well as 

rehabilitation. 

d. Deterrence. There was a division of opinion about the fUnction 

of deterrence. Adult Probation reasoned that there is little deterrence 

value in sentencing because the defendants are 1) impulsive, 2) abusing 

some substance, 3) depr'essed, and 4) thi nk nothi ng good wi 11 ever happen to 

them anyway. Prosecutors, on the other hand, believe in the deterrence 

value of stiff sentences. 

2. Sentencing statutes. 

Those who were interviewed expressed criticisms of existing 

sentencing statutes. The amount of judicial discretion currently allowed 

and the mandatory sentencing "provisions drew particularly harsh comments. 

Also criticized as being too open for abuse were the statutory provisions 
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for motions for reconsideration of sentence, statutory sentencing guide';' 

lines, maximum sentences, and sentences of jail plus fines and res.titution. 

a. Judicial discretion. There is agreement that the penal code 

has narrowed judicial discretion in sentencing and general dissatisfaction 

with this trend. Some want more discretion returned and some want more 

taken away. Judges generally fe.el that they are responsible, that they 

have heard the case and thus are well acquainted with the facts, and they 

are trained professionals. Therefore, they should have ample discretion 

in sentencing. If the judge is not to be trusted with the sentencing 

decisions, they say, then all you need is a machine. Others were concerned 

that the legislature does not trust judges with any discretion but gives 

it to the Parole Board and to Corrections instead. 

The other school of thought holds that narrowing judicial discretion 

has removed disparity and that if that discretion were again increased then 

disparity would likewise increase. Prosecutors in particular "Feel strongly 

that the less judicial discretion there is, the better. They contend that 

since the"re is no vehicle for removing judges who are basically inexperienced 

in trial practice and are appointed for political reasons, the only alter

native for achieving fairness in sentencing is to remove judicial discretion. 

Because we cannot change the judges, then we must take discretion away from 

them. 

b. Motions for reconsideration. Another aspect of judicial 

discretion, beyond the original in/out dedsion, is the motion for recon

sideration. Som~ of those interviewed expressed the opinion that it is 

sometimes misused by judges as a way to get around the sentencing code. 

Some judges sentence the defendant to prison, for the maximum, and then 
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after the initial diagnositic phase of confinement change the sentence to 

probation by granting a motion for reconsideration. This pattern is 

intended to shock the defendant into gOing straight while on probation. 

I~[take Service Center personnel indicated that such a sentencing 

pattern,\, involving motions for reconsideration, was used for 35 to 40 first-

time fe lons in one year. They 1· d h comp alne t at the use of this avenue 

misled others in the system (Adult Probation) and led to a lack of 
coordination. The Prosecutor's Office was also concerned with the use of 
such motions. 

c. Current sentencing guidelines. Judicial discretion is currently 

somewhat structured by statute, which sets out a series of considerations 

to use when making the in/out decision. Several interviewees commented on 

these sentencing guide'lines. Corrections Division indicated that judges 

generally do follow the gUidelines, but that it depends on the individual 

the statutes which 
instruct judges to consider probation first need to be reordered. If they 

judge. A judge criticized these guidelines saying that 

were followed, he said, then nobody would be sent to prison. 

d. Statutory maximums. One person criticized the penal code's 

provision of maximum sentences. A staff member from Corrections stated that 

in an indeterminate system, the maximum is meaningless. The actual time 

served has little to do with the maximum sentence. 

e. Mandatory sentences. Almost everyone had some comment about the 

mandatory sentences now on the books. The prosecutors like them and 

advocate gOing further, to a determinate sentencing scheme. Others in the 

system are generally opposed to mandatory sentencing. The prosecutors are 

appreciative of the current mandatory sentencl"ng "" prOV1Sl0ns because the judge 
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is removed from the decision. They see Hawaii's judges as erratic, 

prejudiced to the defense Lcertain ones} and "bleeding hearts." The only 

criticism they have of the current mandatory provisions ~:s that the process 

for applying the extended term and gun offense sections i~ far too long 

and involved. Would not it be simpler, they argue, to have a determinate 

scheme? 

Just as the Prosecutor's Office likes the mandatory provisions because 

they curtail judicial discretion, so do others dislike them for the same 

reason. Judges feel that because they are responsible, the mandatory 

sentencing provisions are not needed. Some believe that mandatory imprison

ment for class A felons should only apply to violent offenses. Others 

add that most offenders to which these provisions apply are career criminals 

and three time losers and that they would go to prison anyway. However, in 

enacting the mandatory sentencing statutes, the legislature has eroded the 

philosophy of indeterminate sentencing. 

f. Incarceration and fines and/or restitution. Adult Probation is 

strongl yin favor of sentenci ng those who go to pri son to pay res tituti on. 

It holds that offenders should be made to repay the victims. Corrections 

however, is strongly opposed to this practice. One staff me~ber stated 

that such a sentence can never work because the inmates have virtually no 

income. 

3. The in/out decision. 

The original sentencing decision of whether to send the offender to 

prison or place him on probation is made by the judge on the basis of the 

information presented in the case and the presentence investigation report. 

Criticism of this decision is therefore focused at both the presentencing 
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investigation report and at the judge. Judicial disparity is most often 

the focus of criticism. It is a divisive issue for the sentencing system. 

a. Presentence investigation report~ All those interviewed agreed 

that the presentence investigation report, furnished by Adult Prqbation, 

on Oahu, is impol"tant, should be retained, and should be made as good as 

possible. A supervisor in Adult Probation in Honolulu stated that right 

now there are no guidelines in use other than the statutes but that the 

division is working on a handbook to serve as gUidelines. The supervisors 

review all presentence investigation reports to seek consistency. If no 

agreement can be reached with the worker, separate recommendations are 

made to the judge. The report is prepared carefully, seriously, and 

responsibly. It is treated as if i't were the actual sentence. As some 

judges indicated, they usually follow the reconmendation of the presentence 

investigation report. 

Most agree that the evaluation is good, but would like to see also 

included: 1) an evaluation of the defendant by a state drug center, as 

so many abuse drugs; 2} the police department's recommendations, because 

often the police officer has inSight into the individuals involved; and 

3} extra information in the case of guilty pleas, because the report is 

all the judge has to go on. 

Several people had suggestions for improving the presentence 

investigation report. The public defender felt very strongly that the 

adult felony sentencing judges do not have all the information they need. 

Judges do not regularly get I} psychological tests (which should be done 

regularly by a psychologist assigned to the courts); 2} school tests and 
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other data; or 3) the drug history or specific information about drug use 

relative to the crime. All of these would help the judge view the defendant 

as a person, not just as a murderer or burglar. School data and tests are 

particularly important and Adult Probation does not include that information, 

even in the 25 percent of the time when the defendant has a juvenile record 

and that information is already available. If the judge does not ask for 

much then he or she will not get much. The judge should have more 

information from the victim!,;md more infonnation Trom the defendant. The 

public defender feels that if the presentencing investigation report was 

improved in these ways, then sentencing would be better and more consistent. 

The mandatory provisions in the law would then not be necessary. 

Corrections Division complained that it does not receive the presentence 

investigation reports on sentences of less than one year in jail. It would 

like Adult Probation to share those reports in these instances. 

Furthermore, each circuit h~ndles its reports d"ifferently. In the 

third circuit, on Maui, the final recommendation becomes part of the court 

record whereas in the first circuit it is a confidential letter seen only 

by the judge. 

The future of Intake Service Center's involvement in presentence 

investigation is unsettled. Although mandated by law, Intake Service 

Center has not yet taken over that function from Adult Probation. 

b. Judicial disparity. A volatile issue in sentencing is judicial 

disparity. Everyone i'nterviewed had a strong opinion on this issue. 

Judges generally defended disparity as inherent in the system. One judge 

called disparity the human element, based oD differing philosophies. He 

said it \'1as all part of the judicial system and that one could not compare 
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sentences because each defendant is different so each sentence is different. 

Another commented that one of the purposes of creating indeterminate 

sentencirl\g, with the Parole Board setting the minimums, was to eliminate 

discrepancy. 

The prosecutors disagree with these descriptions. They believe that 

too many judges are overly swayed by the defense side and give probation 

too often. The prosecutor keeps a file of "judicial atrocities," such 

as the person convi'cted of 56 felonies and one misdemeanor who was granted 

probation. According to the prosecutor, one judge never gives prison 

unless required to by statute. He also commented that it is established 

policy that conditions at Oahu Prison should never be a consideration in 

sentencing, yet one judge has admitted that he takes those conditions into 

account. The vast disparity among the judges and the lack of recourse are 

the prosecutors' main complaints. They feel that the worst cases of 

abuse of judicial discretion are with class C felonies, property crimes. 

Overall, they believe that the judges have been too lenient. 

Adult Probation, which is part of the Judiciary, also stated that the 

variation and inconsistencies in sentences is a problem. The Intake Service 

Center' agreed that our judges are very individualistic. On the other 

hand, Corrections argued that a lot of careful screening goes on by the 

courts before a person is sent to prison. 

4. Probation. 

Probation is by far the most common sentence in Hawaii. Within the 

cri.minal justice system, there is strong disagreement over i'ts effectiveness. 

However, two special conditions which may be attached to a sentence of 

probatton--community service and restitution--are consistently vi.ewed more 
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positively. Another positive step, some argue, would be to provide treat

ment at a state-run drug treatment facility. 

a. Probation. There are decided differences of opinions in the 

criminal justice system about the purpose and use of probation and probation's 

effectiveness. Adult Probation claims its system of supervision is 

effective and, because many offenders do not repeat, successful. Others 

claim it is not punishment, that probations are unsupervised, and that 

generally an offender is ligetting off free" when sentenced to probation. 

A staff member from Adult probation defends the use of probation. She 

says that probation works well for those young adults who need supervision, 

are lonely, or need limits. It does a good job of "correcting people," for 

those who are able to be rehabilitated. Probation can be punishment when 

it is a restriction on freedom; but, she say~, so many people do not view 

it that way. She also said that the CETA job training and job placement 

program was positive and more of that is needed. The bottom line, she said, 

is that maybe half of those assigned to Adult Probation do not repeat, so 

probation does work for them. 

Judges, who give the sentences, are divided as to what probation is. 

One judge said that probation definitely is punishment, just as Habilitat 

is. Another believes it is both punishment and rehabilitation. A third 

countered that it is not punishment at all, just a second chance for the 

offender. 

Prosecutors view probation as a kind of "non-sentence," almost 

equivalent to an acquittal. One stated that "probation is at best a minor 

inconveni ence. II The prosecutor commented th.at it is not puni shment at 

all, but that it could be if the office had enough probation officers to 

-100-

! 
i 

! 
~ 
~ 
l 
I 
! 
II 
1

f

t 
f 
I 
!I 
11 

[\ 

lj~ 
i 

~ 
l r 
! 
t r 

I 
¥ 

~-
~ 

ride herd on the offenders. Then it could accomplish a lot. He said that 

with the number of people currently on probation lover 4,000) it is 

impossible to supervise them adequately. What he recommended instead of 

probation is short jail sentences for first offenders to jolt them. He 

also would like to see special conditions put on probationers, which is 

seldom done, like making certain high-crime areas out of bounds. 

Corrections disagrees. It would like to see fewer sentences of jail 

plus probation, because they are purely punishment. With jail sentences as 

long as one year, the sentence loses it shock value. 

The public defender expressed strong feelings about probation as it 

is currently run in Hawaii. He says that it is wrong that the felony 

courts' involvement with a defendant ends with sending him or her off to 

probation. The conditions imposed by the court are often unrealistic 

(such as lithe defendant must remain employed" yet he or she is unemployable) 

yet the court takes no notice and washes its hands of the matter. With 

unrealistic conditions, the defendant's processed for failure right at the 

outset. Furthermore, he says, there is no meaningful probation as such at 

the current time. If the court is serious about the conditions imposed, 

he holds, then it should see to it that those conditions are enforced. 

For insta~ce, if a felon on probation is convicted of a misdemeanor, Adult 
" 

Probation/will not do anything, even when they learn that the person has 

been convicted. A good percentage of the probationers believe nothing will 

happen to them if they violate the conditions. It is also not meaningful 

because, often, either a) the probationer never sees his or her probation 

officer; or b) he or she has to take time off from work and come in for no 

good reason (being asked "how are you doing?"). 

-101-



The public defender has also offered suggestions for improving 

probation. He emphasizes that probaUon should be individualized. The 

officer should know what resources are available and tailor the program 

to the individual, such as provide vocational rehabilitation if the person 

can be certified so eligible. Rather than follow this process, currently 

probation officers adopt the attitude that if the person is not going 

through a crisis then everything is all right. What is needed is better 

behavioral modification techniques. 

He also suggests creating levels of probation. This would give the 

probation office some power to enforce its conditions. If the person 

violates probation, then something should happen to him or her--a weekend 

in jail, then 30 days in jail, and up to some time in prison at some point. 

One level should be face-to-face meetings required everyday for two weeks. 

b. Community service. Most people interviewed support community 

service sentences in theory. Perhaps because of telpvision, crime and 

criminal acts have become so impersonal that people have become irrmune to 

the effects. Community service sentences, if used correctly, can help 

make the consequences of crime more real to offenders. It i's a good teachi ng 

tool which could be used mote for adult felons and all offenders. When 

sent to work at Waimano Home, young people realize how lucky they are and 

how much they have. However, most agree that to be meaningful, the service 

ordered should bear a relationship to the crime committed. For instance, 

if a person steals a car~ he or she should be ordered to wash and wax 

that car five times for the victim. In general, the community service 

sentence can be a meaningful, inexpensive alternative which can benefit the 

victim, the offender, and society as a whole. 
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Resistance comes when the service ordered is not meaningful and when 

the work is not adequately supervised. Then it merely serves to give the 

offender a disdain for the law. Some feel that this is the state of 

cOllll1unity service .. at the moment. Some judges are reluctant to use this 

alternative. They do not know what agencies and facilities are available 

or how well the defendant will be monitored to see if the sentence is 

carried out. They need more clarification about this relatively new type 

of sentence. 

c. Restitution. People in the system also agree about the benefits 

and appropriateness of restitution in theory. However, they do not agree 

about the practicality of sentencing every defendant, when appropriate, 

to pay restitution. Adult probation and the Prosecutor's Office agree that 

every defendant should be made to pay restitution, even if sentenced to 

prison. Judges and Corrections do not believe it is possible to force 

prisoners to pay. Most defendants are indigent and the Supreme Court has 

ruled that the state cannot touch money earned in prison. It is questionable, 

they argue, that any person sent to prison would ever pay. The sentence 

then becomes meaningless and detracts from respect for the law. For someone 

on probation, the law says that he or she must pay only if they have the 

abi 1 ity to pay. Thus, many of the sentences for those on probation also 
>'" 

go unserved. Any restitution sentence must be considered carefully so that 

it is realistic. For those who cannot pay, perhaps con~unity service is 

more approp~.ite. 

One judge also disagreed with restitution on principle. He said that 

if the defendant has any money then the victim can sue in civil court. 

For the criminal judge to determine the amount of rf .. !)titution, he would be 
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prejudging the amount of damages. 

d. Drug treatment facility. There was some sentiment expressed 

that the state has need for a drug treatment facility. A judge was concerned 

that from 75 percent to 90 percent of property crimes are commited by drug 

abusers and are in reality drug-related offenses, yet there is no state 

facility for drug treatment. The judge must sentence the offender to jail, 

which is an inadequate solution for the person's problems. This is 

especially true of first-time offenders. Habilitat is a program appropriate 

only for some, not for most, drug abusers. 

5. Prison. 

There is a tonsensus that prison is necessary for some but there is 

a general dissatisfaction at its cost per inmate and the programs made 

available. Most people would like to see honor camps, prison farms, and 

prison work programs, with the inmates themselves defraying part of the 

cost of their upkeep. Most people also have some complaint about the length 

of sentences served and about pri"son furloughs. These issues concern 

Corrections Division, the Parole Board, and Intake Service Center. 

a. Parole Board: . minimums. The Parole Board believes it is doing 

a good job in setting minimums. Prosecutors and judges generally agree 

but would like input into the decisions. 

given are inappropr'iate. 
Others b~lfeve the minimums being 

~I 
The paroling authority stated that in the Rules and Regulations of 

toe Parole Board, guidelines have been established. These define and 

structure the elements to be considered and serve to remove discretion as 

much as possible, thereby removing disparity. The formula used is: first 

time to prison, the minimum is one-third the maximum; second time, one-half 
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the maximum; third time and after, three-fourths the maximum. Each of 

these can be adjusted: reduced up to three years for mitigating 

circumstances and increased up to five years for aggravating circumstances. 

They believe that this system works well to accomplish both the 

rehabilitation of the i·nmate and protection of the community as spelled 

out in the law. 

Judges would like to have input to and feedback from the Parole Board. 

Judges generally want to have some say in the minimum because they feel 

they can make a significant contribution. They have heard the case in 

court and felt the impact of the testimony. They would also like to have 

the authority to review the decision. Judges acknowledge that they are not 

trained tn the philosophy of sentencing--protection of th.e public versus 

punishment, etc.--and that the Parole Board has more information available 

than they have and so are will i ng to 1 eave the setti ng of mt ~imums to the 

Parole Board. However, they would like some direct involvement. 

The prosecutors think the Parole Board is doing a good job setting 

minimums. They would also like to be involved in the decision, however. 

The Intake Service Center commented that the Parole Board has 

establ i shed good guidel ines. for setting mi nimums. Corrections di sagreed ~ 

however. A Corrections Division staff member believes that the philosophy 

of punishment inherent in the parole guidelines has created almost a 

determinate scheme, erodi·ng the stated philosophy of rehabil itation. He 

added that the Parole Board is ignoring the person's readiness to return to 

the communtty--the rehabilitation aspect~""in favor of punishment. Another 

Corrections administrator said that she does not argue the concept of 

. b t that ·the system should be consistent. punishment in sentenclng u says 
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For her, parole is also punishment out the J?arole Board refuses to view it 
/, '\ 

J" .?-
as such, considering only prison to be punishment. She is concerned that 

the minimums now being given are very long and it is very hard to get them 

reduced. This erodes her ability to give inmates incentives to make 

progress. 

b. Intake Service Center. The Intake Service Center is very 

important in the criminal justice system because it does pretrial processing, 

presentence work lor will do, statewide}, and the 90-day diagnostic 

evaluation prior to setting the minimums. 

c. Cost of prison. Mos·t criticisms of prison per se center on the 

cost of maintaining inmates. A Corrections official explained that prison 

population is increasing while the money alloted Corrections is decreasing. 

The debt ceiling is preventing increases, yet no account is taken of the 

increase in prisoners. He argued that in considering sentencing practices, 

one must take the cost factor of prisons into account. The biggest cost is 

personnel and the prison is understaffed now. Even so, the cost of 

maintaining one prisoner is approximately $20,000 per year. 

Some recommendations for dealing witl~: this problem were offered. 

These included: 1) the Michigan system of one-in/one-out--for every 

admission someone must be paroled; 2) implementing the Scadanavian system 

of day prisons. Prisoners report everyday but go home at night; 3) 

instituting a direct incarceration tax, Singled out from other taxes like 

property tax is. This way every taxpayer would be aware of the cost ~f 

prisons and public support would be generated for reducing this public 

burden; 4} using the Washington, D.C. system of misdemeanor citations. 

Every misdemeanant would be issued a citation, similar to a traffic ticket, 
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which would drastically reduce the cost of pretrial incarceration because 

there would be no misdemeanor arrests. 

d. Prison work. Almost everyone agreed that the prison should 

have work programs as H did in the past. They believe prisoners should be 

made to earn thetr keep by dofng work such as building solar units or doing 

road work. Others argue that prtson should simply be the holding facility 

for inmates to do hard labor. Work programs are far too few (school, 

welding, automotive repair) and many more are needed. In the past there 

were suc~ work programs--bookbinding, furniture refinishing, etc.--but 

they were pflased out when the inmate population was low (around 1974). 

Now', there is no money or space to rei nsti tute these programs. 

e. Honor camps and prison farms. There is agreement that work 

farms would be a good, cost effective, and productive alternative to the 

current prison system. Some inmates would profit by the experience and 

the goods produced could help pay for the cost of the prison system as a 

whole. Olinda Camp used to supply all the meat and vegetables needed for 

all state facilities. However, it was closed and no longer allowed to do 

so. Most of those interviewed agreed that prison has little value for 

reflabilitation and that it would be better to make maximum use of honor 

camps and work farms instead. Perhaps Halawa land could be used for prison 

farms. 

f. Prison furloughs. Concern was expressed over prison furloughs. 

People in the system argued that giving Corrections the discretion to grant 

furloughs undermtnes the rest of the sentencing structure. The paroling 

!authority complained that there are no statutes governing furloughs and 

thetr relationship to minimums, only internal rules which can be followed 

-107-



or not at will. They would like to see everyone who is to be paroled be 

on furlough first. Corrections contended that in a few instances 

Corrections followed the Parole Board's wishes to grant furloughs first 

and the persons were denied parole anyway. 

Some who were i'nterviewed oelieve that furloughs subvert the whole 

system. They may be granted against the wishes of the judges and the 

Parole Board and may be granted without regard to the minimum or even 

mandatory minimum sentences given by th,e court. There is no outside review 

in the case of prison furloughs. Corrections is thus granted wide 

discretion in this important matter. 

g. Paroling authority: parole. The Parole Board believes it is 

dOing a good job in paroling prisoners, as witnessed by the low recidivism 

rate, but Corrections feels that too few inmates are being released, which 

has caused crowding at the prison. The paroling authority claims to be 

dOing a good job because the recidivism rate of 8 percent is the lowest in 

the country. Of those 30 who had parole revoked, only 7 were for 

additional crimes (and not all felonies) while 23 were for technical 

violations of parole. One hundred and six out of 275 are steadily 

employed and less than 10 percent are on welfare. They admit that the 

rate is low because parole criteria are high and rigid so that the chances 

of success are good. ; They strongly believe that public safety shCJuldnot 

be sacrificed to re(~~ve prison crowding. 

Corrections does not agree with this because they must deal with the 

effects of strict parole standards. They do not like the standard imposed 

by the paroling authority of accepting people for parole only if they have 

successfully completed a work furlough program at the prison. They believe 
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parole is refused too frequently, eroding their ability to give 

incentives for inmate progression. Prisoners who do what is expected of 

them by Corrections may still be denied parole. 

6. Alter'natives. 

Some people expressed interest in alternative sentencing structures 

as a solution to the problems with Hawaii's system. Some would like to 

see a s'entencing commission to standardize and rational ize practices 

statewide. Others favored judicial gUidelines, whether in connection with 

a statewide sentencing commissi'on or not. 

a. Sentencing commission. Some of those interviewed would like 

to see a statewide sentencing commission created in Hawaii. It could be 

si~~lar to Minnesota's, serving to give direction, maintain coordination, 

and review practices on an ongoing basis. Corrections Division holds that 

such a cOrmlission would be a great help in planning. One person suggested 

the commission be multi-disciplinary, including someone from mental health 

and someone from the behavioral sciences, as well as people trained in law. 

The public defender would like to have something similar to a sentencing 

commission. but less actively involved in policy. He believes that having 

a counc"j 1 to observe practices and report would nelp restructure sentencing 

practi'ces so as to make them into a system. He would take everything that 

is not judicial in the system, put it under the Department of Social Services 

and Housing (DSSH), and make the director of DSSH accountable. The council 

would observe sentencing practices and evaluate them, in writing, giving 

the Governor and the Chief Justice 30 days to correct the in9dequacies or 
\\ if 

the council would ma/rp-""those inadequacies pUbl"ic. 
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b. GUidelines. Judicial guidelines, whether mandatory or 

informal, were favored by some. Some of those interviewed would like to 

see a system of guidelines incorporated in the sentencing commission 

scheme, as Minnesota has. Others favor some kind of optional judicial 

guidelines which could help make sentencing more uniform, while maintainingc.c= 

the system as i"t is currently constituted. 

E. Summary. 

The Hawaii Revtsed Statutes provide for a system of indeterminate 

sentencing with offender rehabilitation as a primary purpose. Recent 

legislation has revised this somewhat by providing for mandatory sentences 

in certain specifi'c instances. As a consequence of these revisions, Hawaii 

now operates with a hybrid sentencing system, mostly indeterminate, but 

partly determinate. 

sentencing problems. 

These changes represent a piecemeal approach to our 
\\ 

A systemwide look.> at problems would seem to be a 

more coherent and productive method to apply to, these concerns. 

The data section shows that most convicted felons are sentenced to 

probation or the combination of probation and jail. Those who are convicted 

of the more serious or violent crimes get sent to prison. Judicial 
'I 

1/ 

disparity is evident in this data. The minimum sentences have increased 

in the past few years, and this may well account for the increase in prison 

population. 

Our data on restitution and community service show that these forms 
/, 

of alternative sentencing are successfully operating here in Hawaii, but 

are not used widely in felony sentencing. 

" i' ]I 
~ , 

, 
Interviews with professiona!~ in the crimina'l justice system· indicate 

\-./' 
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that the system functions in spite of a lack of good inter-agency 

communications and a clear unifying sentencing philosophy. Many of those 

interviewed said that they would welcome some changes which might help to 

overcome these problems. 
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v. NATIONAL TRENDS IN SENTENCING 

I 

() 

V. NATIONAL TRENDS IN SENTENCING 

A. General. 

On the national level, there is much interest in sentencing. Procedures 

are in the state of change in many states. Such large scale dissatisfaction 

indicates that there are serious problems inherent in the present systems. 

The trend is toward determinate sentences, mandatory sentences for specif"ic 

offenses, and a general limitation of judicial discretion. Among the means 

employed to limit or structure judicial discretion are: legislative 

sentencing, sentencing guidelines, and parole guidelines. 

Sentencing guidelines have been developed in several states. These 

guidelines usually concentrate on the following sentencing concerns: 

mandatory sentences; circumstances surrounding a particular offense, 

whether mitigating or aggravating; multiple crimes; appeals of sentences; 

parole; good time; and retroactiVity of new sentencing legislation. By 

definition, guid~li!)es are an indication or outline of policy or conduct. 

In sentencing, guidelines serve as a tool to assist in decision making. 

They can serve to structure decision making, and should not be employed 

in a rigid manner. Most cases will fall within the Quidelines, and y--'--- L 
judi ci al departures wi 11 be necessary in the others. The United Stat~~,;, 

-.' !. 

Parole Commission reports that between 80 to 85 percent of its cases are 

accounted for by guidelines. 72 

72Leslie T. Wilkins, et al., Sentencing G~idelines: Structuring 
Judicial Discretion, National Institute of Law'Enforcement"and Criminal 
Justice, 1978, p. 5. ~ 
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Guidelines are not mechanical. Mandatory sentences are much more 

mechanical. Under the guidelines structure, individual cases are judged 

within the overall policy constraints. Judges can use guidelines as an 

empirical yardstick against which to measure the sentence he or she 

tentatively plans to impose. 

Minnesota enacted sentence guidelines legislation in 1978. This 

particular system employs a sentencing guidelines grid which takes into 

account both offense and offender characteristics. Under this system, 

judicial discretion is essentially limited to the in/out decision. Any 

wide variance with the sentences provided by the grid must be explained 

in writing. The same Minnesota legislature also established a sentencing 

cOl11lli s s i on wi th the fo 11 owi ng mandated' tas ks : 

* develop and implement sentencing guidelines; 

* collect, ana:\lyze, and disseminate data on state and local sentencing; 
1,'1 

* conduct reseiarch on sentencing guidelines, the use of imprisonment 
and alternat:\ves to prison, and plea bargaining practicp.s; 

// 
* study the i~t>act of the above and recommend changes to the 

legislature/ 

The stated purpose of the Minnesota procedures is to provide uniformity, 

equity, and certainty of sentencing by establishing rational and consistent 

sentencing guidelines which reduce sentence disparity and ensure that 

sanctions following convi'ction of a felony are proportional to the severity 

of the offense of convi ction and the~~tent of the offender's criminal 

history. 

Pennsylvania has enacted legislation to provide for the development of 

sentencing guidelines aimed at protection of the public, retributic~n, and 
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rehabilitation. These guidelines will include specific sentence ranges, 

increased severity for felons previously convicted of an offense with a 

deadly weapon, provide for variation from the range for aggravating or 

mitigating circumstances. This legislation provides for public hearings 

prior to their implementation. Courts will be required to use these 

guidelines and provide a written justification for variation from them. 

New Jersey has established a criminal disposition committee designed 

to review all aspects of the criminal justice system. This committee will 

develop sentencing guidelines which will focus on the criminal history of 

the offender, his or her amenibility to non-custodial supervision, 

exacerbating factors, the offender's community background, and his or her 

actions since arrest. These guidelines employ a complex scoring system, 

and are to be employed by the courts on a voluntary basis. 

In Massachusetts, the idea of sentencing guideHtles is being considered 

by the Superior Court and separately by the legislature. These gUidelines 

are concerned more with parole than with actual sentencing. 

Numerous other states are in the process of developing programs of 

varying degrees of similarity. Among them are Alaska, Florida, Illi,nois, 

Maryland, Michigan, Utah, and Washington. 

B. Ca liforni a. 

The California state legislature passed a determinate sentencing law in 

1977. After several years as a leader in the express use of indeterminate 

sentencing as a rehabilitative tool, this represented an extreme change in (i 

policy and an emphatic vo~e of no confidence in the process of rehabilitation. 

The purpose of the determinate Ihentencing law is stated in the California 
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Penal Code (Sec. 1170) as follows: 

The Legislature finds and declares that the purpose 
of imprisonment for crime is punishment. This 
purpose is best served by terms proportionate to 
the seriousness of the offense with provision for 
uniformity in the sentence of offenders committing 
the same offense under similar circumstances. The 
Legislature further finds and declares that the 
elimination of disparity and the provision of 
uniformity of sentences can best be achieved by 
determinate sentences fixed by statute in proportion 
to the seriousness of the offense as determined by 
the Legislature, to be imposed by the trial court 
with specified discretion. 

SpecHic terms were established by the legislature for speci"fi"c crimes. 

Sentence length~Js also set by the legislature. A sentencing judge could 

select one of three sentence lengths. The offender was expected to serve 

the entire sentence with the exception of one-third good time. 

Parole was retained under this system, but the maximum time a person 

was to spend on parole was established at one year. The maximum for parole 

revocation was set at six months. 

A study comparing the indeterminate and determinate sentencing laws 

in California produced the following conclusions about determinate 

sentencing: 

* Determinate Sentencing Law provides more adequate punishment than 
Indeterminate Sentencing Law. 

* Under the DSL there is more aertainty about the amount of time to 
be served. 

* DSL increased certainty of imprisonment UpOI') conviction. 
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* DSL provides more sentence equity. 

* DSL produced less incapacitation due to shorter sentences. 73 

Since 1977, the prison facilities of California have become 

overcrowded. Several new bills have been passed in the legislature which 

have tended to be in response to particular criminal activities. This 

added legislation has increased sentence length overall. 

The Arthur Little study cited above recommended that California 

establish a sentencing comnission, and pointed out the following strengths 

of such a body: 

a) The complexity of the criminal justice system can be considered. 

b) A systematic approach to the criminal justice system and its 
many components can be uti l-j zed. 

c) Such a commission is less vulnerable to direct political 
pressure. 

d) The commission will have the time, the expertise, and the manpower 
to develop sentencing reform. 

e) The commission will be able to monitor and develop a feedback 
process that can be utilized to change sentencing practices 
without the necessity of continual legislative action. 74 

These are compelling arguments to consider the development of a 

sentencing conmission. It is useful to make a distinction between a 

sentencing commission and sentencing guidelines. A commission is a body 

whose function may be the development of guidelines, or it may be a body 

73Arthur Little Inc., Determinate and Indeterminate Sentence Law 
Comparison Feasibility of Adapting Law to a Sentencing Commission lGuideline 
Approach), Arthur Little Inc., San FranCisco, May 1980. 

74Ibid ., p. V-I. 
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charged to investigate any possible sentencing reform. Guidelines are 

one vehicle to accomplish sentencing reform. 

C. Minnesota. 

Dissatisfaction with indeterminate sentencing practiGes has led several 

states to begin exploring methods of determinate sentenc""ng. A major 

problem involved in determinate sentencing is pY'ison overcrowding. 

California experienced this as a result of their 1977 determinate sentencing 

scheme. Minnesota has developed a determinate sentencing scheme which can 

be adjusted to control prison population growth. In March 1978 the 

Minnesota State Legislature created the Minnesota Sentencing Guidelines 

Commission. This commission has two clear mandates; I} to reduce disparity 

in the sentencing of adult felons, and 2) to control prison population growth 
/, 

by monitor'ing and adjusting sentencing practi ces. The Minnesota Sentencing 

Guidelines Commission is composed of nine members who are appointed for 

a tenn of four years. The membership includes: 

The Chief Justice of the Supreme Court or his designee; 

Two District Court judges appointed by the Chief Justi'ce of the 
Supreme Court; 

One public defender appointed by the Governor upon recol1l11endation 
of the State Public Defender; 

One county attorney appointed by the Governor upon recommendation 
of the Board of Governors of the County Attorneys' Council; 

The Commission of Corrections or his designee; 

The Chairman of the Minnesota Corrections Board or his designee; and 

Two public members appoil1tedby the Governor. 
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Supporting the commission is a staff of six who have been instrumental in 

developing the sentencing guidelines and who presently monitor sentencing 

practices in the state. 

To accomplish the tasks outlined by their legislaUve mandate, the 

commission staff studied sentencing and releasing practices currently in 

use in the state of Minnesota. These studies indicated that disparity t~d 

exist. Since there are several philosophical bases for sentencing, the 

commission staff had to determine which to apply to their sentenci'ng 

guidelines. Since the indeterminate sentencing scheme was based on a 

minimially effective rehabilitation rationale, the staff chose to base 

their sentencing guidelines on a just desserts or punishment model which 

does not preclude rehabilitative programs. 

The Minnesota Sentencing Guidelines Commission developed guidelines 

which will recommend a fixed presumptive sentence to be served less earned 

good time. Maximum good time in Minnesota is one-third of the sentence. 

Sentences are based on two factors, 1) the severity of the offense of 

conviction75 and 2) the criminal history of the defendant. Since there are 

two variab1es to be considered, a grid can be used. 76 The vertical axis 

of the grid contains the severity of the offense divided into ten levels. 

The commission and staff worked to rank offenses according to levels of 

severity, and there are still adjustments being made. The horizontal axis 

75See pages 124-127 for offense severity reference table. 

76See page 128 for sample grid. 
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of the grid contains the criminal hi'story of the offender ranked from 

o to 6. Each square of the grid contains the presumptive sentence for the 

offense in question adjusted according to the criminal history of the 

off~nder. A horizontal line through the grid constitutes the dispositional 

line. Offenders whose offense and criminal history place them above the 

line recei've probation, below the line receive incarceration. Below the 

line the duration of the sentence is given in months. Three figures are 

given; the middle figure is the presumptive sentence, the higher and lower 

fi gures represent s'entences for aggravating and mi ti ga ti ng ci rcums tances . 

A judge may depart from any of these sentences and give a higher or lower 

sentence, but he or she must give a written explanation of the reasons for 

such a departure. A point system is employed to calcuiate the criminal 

history status of an offender. This system considers all of the following: 

1) pri'or felony convictions, 

2) custody status at time of arrest, 

3) prior misdemeanor convictions, 

4) prior juveni'le record for young adult felons. 

A sentencing worksheet (see pages. 129-130) is provided to the probation 

officer'who completes the presentence investigation report. The worksheet, 

when properly filled out, provides the judge with the presumptive sentence 

in any particular case. Copies of the worksheet go to the sentencing 

commission, the judge, the prosecutor, the defender, Clnd the department of 

corrections. The sentencing conmission uses theirY'0rksheets to keep an 

accurate and current record of sentencing practices. If prison population 

begins to grow beyond an acceptable l'fmit, (set at 5 percent less than 

institutional capacity) then the sentencing conmission can adjust 
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sentencing practices to keep the population within the determined limits. 

Maximum sentences remain on the books, and may be employed if a judge 

sees fit. A written explanation would be necessary. 

Both parties have the right to appeal a sentence. 

Passed into law in 1978, the guidelines were implemented as of 

May 1, 1980. Prior to implementation. the commission and staff held public 

hearings around the state to receive the reactions and suggestions of the 

various members of Doth the criminal justice system and the public. Such 

points as the level of severity of various offenses and the means used to 

calculate the offenders criminal htstory were discussed. These points 

remain suBject to discussion and part of the work of both commission and 

staff is to reevaluate sentencing criteria. 

Some of the unique characteristics of the Minnesota Sentencing 

Guidelines Commission are these: 

1) they operate with a legisa1tive mandate; 

2) they are statewide and represent both the criminal justice 
professionals and the public; 

3) sentences represent "real time" to be served; 

4) they are required to consider the impact of sentencing on the 
correctional capacity of the state; and 

5) sentences are not to be based on social factors such as age, 
sex, race, marHal or employment status of the offender. 

The gutdelines have been in operation in Minnesota since May 1, 1980. 

Overall, criminal justice personnel are satisfied with the system. A 

critical factor was the judicial departure rate. It was estimated that this 

system could only work to reduce disparity if the departure rate was 

10 percent or less. During the first year, the departure rate was 6.5 percent. 
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Judges in Minnesota are able to operate well within the limits of the guide

lines. Problems of adjustment have been frequent, but it is estimated 

that this is an inevitable consequence of a major change in the system. , , 

The appeals have also been minimal, only 12 in 2,400 cases the first year. 

COllJTJentary 

A Hawati Crime COl1iTlission staff researcher interviewed some members of 

the Minnesota Sentencing Guidelines Commission and some members of the 

cOJ1JJJlssion staff. Th.eir cOl1JTlents are included below. 

Minnesota Sentenci'ng Guidel ines Commission Staff Director 

The purpose of the gUidelines is to reduce sentencing disparity by 

providing judges with clear and concise guidelines based on offense and 

criminal history, to ltmit the incarcerated population by putting the least 

violent offenders on probation, and to provide "truth in sentencing," 

i.e' 3 the offender actually serves the sentence he is given by the judge, 

less earned good time. 

A major strength of the gUidelines is that it puts the violent offenders 

in prison. With construction costs rising, and inmate maintenance costs 

dotng the same, contr'ol1ing prison popu'lation is a necessary economy measure. 

Minnesota Sentencing GUi'delines Commission Chairman 

The overall reception of the guidelines has been positive in the first 

year, however, some of our judges have expressed resistance to the monitoring 

process. This monitori'ng provides a set of very high qual ity data. By 

constant monitoring and changing when necessary, we intend to keep the guide

lines flexi'ble and responsive to the needs of the criminal justice system 

and s'ociety. 
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Staff Research Director 

The most common policy response to the increase in prison populations 

and the ac:companying decline in the quality of living conditions in prison 

has been to build ~ore prisons. Costs for such cons1;ruction now range up 

to $80,000 per cell. Prison population projects are usually used to 

determine the number of cells that wtll be needed. The assumptions built 

into most population projects are that current sentencing practices will 

remain un(:hanged during the projected time, and that a major element causing 

variation in prison population is demographic changes in the general 

population. 

This is not the only way to view tlie situation. Sentencing policies 

can De estab 1 i shed which wi 11 effect a more rati ona 1 use of the exi sti ng 

capaci,ty. Pri'son capactiy and prison population levels can be recognized 

as policy choices to be made by criminal justice system decision makers. 

Consequently, pol icy can be developed which wi 11 determi ne the mos t appro

priate use of existing space. 

State Supreme Court Justice 

Racial disparity in sentencing did exist before the guidelines were 

implemented. Most trial judges like this new system; it gives them more 

discretionw,ile clarifying the whole sentencing process. Although many have 

satd that the sentencing grid is too lenient on offenders, most departures 

from the presumptive sentences have given lighter sentences than the one 

found on the grid. Open public hearings helped to inform those concerned 

about the tntent and the workings of the guidelines system. The guidelines 

are a reasonaDle compromise between the indeterminate and the determinate 

systems. The justice expressed the feeling that the first year was good •. , 
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Criminal Court Judge--St. Paul 

The guidelines are a very satisfactory system. Although some of his 

colleagues have complained about the monitoring procedures, he believes 

that judicial discretion has been increased under the guidelines (i .e., 

the judge now sets the sentence and the duration). He said that serious 
_0';:'/ 

dissatisfaction with the working of the parole system led to the development 

of the guidelines. 

One shortcoming of the guidelines system that the judge pOinted out 

was that some fi"rst offenders might receive a more severe sentence than 

undertoe indetenninate system. 

Chairman, Parole Board 

The Chairman of the Parole Board was the most severe critic of the 

sentencing guidelines. He may be seen as the individual \'/ith the strongest 

cause for bias since his position will eventually be terminated under the 

new system (funding for the parole Board terminates on January 1, 1982). 

His premise is that the sentencing guidelines, being imposed on the courts, 

will generate resistance from the judges who must abide by them. Further, 

since several criminal justice agencies are involved in sentencing, guide-

lines ought to be provided for them as well. His suggestion was that the 

legislature require all agencies involved in the sentencing process to 

develop their own s~ntencing guidelines within a specified period of time. 

Given this raw material, a body appointed by the legislature could then 

develop guidelines which would be closely related to operational realities. 

The elimination of parole is a serious mistake in the Chairman's view. 

Although reaction to the gui'delines system is mixed, the comments are 

largely favorable. 
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OFFENSE SEVERITY REFERENCE TABLE 

First degree murder is excludeq from the guidelines by law, and continues 
to have a mandatory life sentence. 

X Murder 2-609.19 

IX Murder 3-609.195 

Assault 1-609.221 

Attempted f4urder' 1-609.185 with 609.17 or 609.175 cited 
VIII Criminal Sexual Conduct 1-609.342 

Kidnapping (w/great bodily harm)--609.25, subd.'2(2) 
Manslaughter 1-609.20 (1) & (2) 

Aggravated Robbery--609.245 
Arson 2-609.561 

Criminal Sexual Conduct 2-609.343(c), (d), le), & (f) 
VII Criminal Sexual Conduct 3-609.344(c) & (d) 

Kidnapping (not in safe place)--609.25, subd. 2(2) 
Mans1aughter ~-609.20(3) 
Manslaughter 2-609.205(1) 

Arson 2-609.562 
Assault 2-609.222 
Burglary--609.58, subd. 2(1)(b) & (2) 

, VI Criminal Sexual Conduct 2-609.343la) & (b) 
,Crimina 1 Sexual Conduct 4-609.345tc) & (d) 
Escape from CustodY--609. 485 subd. 4(4) 
Kidn~pping:--609.2.s subd. 2(.1) 



Offense Severity Reference Table (continued) 

v 

IV 

Receiving Stolen Goods (over $2,500)--609.525; 609.53 
Sale of Hallucinogens or PCP--152.15, sued. 1(2) 
Sale of Heroin--152.15, subd. 1(1) 
Sale of Remaining Schedule I & II Narcotics---152.15 subd. Ill) 

Criminal Negligence Resulting in Death--609.21 
Criminal Sexua.1 Conduct 3-609.344(b} 
Manslaughter 2-609.205(2), (3), & (4) 
Perjury--609.48, subd. 4(1) 
possession of 1ncendtary Device--299F.80; 299F,815; 299F.811 

Simple Robbery--609.24 
Solicitation of prostitutton--609.322. subd. 1 
Tamperi ng w/Wi tness--609. 498, sued. 1 

Assault 3-609223 
Bribery--609.42; 90.41; 
Brtng Contraband into State prison--243.55 
Bring Dangerous Weapon into County Jail--641-165, subd. 2{b) 
Burglary--609.58, subd. 2(1)(a)~ tc), & (d) 
Criminal Sexual Conduct 4-609.345{b) 
Negligent Fires--609.576(a) 
Perjury--209.53, subd. 4; 300.61; & 609.48, sUbd. 1 
Receiving Profit Derived from Prostitution--609.323, sUbd. 1 
Receiving Stolen Goods (4150-$2500)--609.525; 609.53 
Security Violations (over $2500)--80A.22, subd. 1; 80B.I0, subd. 1; 

80C.16, sUbd. 3(a) & (b) 
Terroristic Threats--609.713, subd. 1 
Theft Crimes--over $2500 {See Theft Offense List}* 
Theft from Person--609.52 
Use of Drugs to Injure or Facilitate Crime--609.235 
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Offense Severity Reference Table (continued) 

fIr 

II. 

Aggravated Forgery (over $2500)--609.625 
Arson 3-609.563 
Coercion--609.27, sued. 1(1} 
Coerci'on (over $2500}--609.27, subd. 1{.2), (3), (4J, & (51 
Damage to Property--609.595, subd. 1(1) 
Dangerous Weapons--609.67; sued. 2; 624.713, subd. 1(01 
Escape from CustodY-'-609. 485, subd. 4(1) 
False Imprisonment--609.255 
Negltgent Dtscharge of Explosive--299F.83 
Possession of Burglary Tools--609.59 
Posses'sion of Hallucinogens or PCP--152.15, sUbd. 2(2) 
Possession of Heroi'n--152.15;subd. 2(1} 
Possession of Remaining Schedule r & II Narcotics--152.15, subd. 2(1) 
Prostitution (Patron}--609.324, subd. 1 
Receiving Profit Derived fron) Prostitution--609.323, subd. 2 
Sale of Cocafne--152.15, subd. 1(2) 
Sale of Remaining Schedule I, II, & III Non-narcotics--152.15, 

sued. 1(2) 
Securtty Violations (under $2500--80A.22, subd. 1; 80B.l0, subd. 1; 

80C.16, subd 3(a) & le)l 
Solicitation of Prostitutton--609.322, subd. 2 
Theft Crimes--$150-$2500 (See Theft Offense List)* 
Theft of Public Records--609.52 
Theft Related Crimes--Over $2500 (See Theft Related Offense List)* 

Aggravated Forgers ($150-$2500}--609.625 
Aggravated Forgery {misc.} (non-check)--609.625; 609.635; 609.64 
Coercion ($300-$2500)--609.27, sUbd. 1(2), (3), {4}, & (5) 
Damage to Property--609.595, sUbd. l(2) & (3) 
Negligent Fires (damage greater than $.10,000)--609.576(b)(4) 
Riot--609.71 
Sale of Martjuana/Hashish/Tetrahydrocannabinols--152.15, subd. 1(21 
Sale of a Schedqle I~ Substance--152.15, sUbd. ll3} 
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Offense Severity Reference Table (continued) 

Terroristic Threats--609.713, subd. 2 
Theft-Looting--609.52 
Tneft Related Crimes--$150-$2500 (See Theft Related Offense List)* 

Aggravated Forgery (1 ess than $150 )--609.625 
Aiding Offender to Avoid Arrest--609.495 
Forgery--609.63~ and Forgery Related Crimes lSee Forgery Related 

Offense Li s t) * ____ , _ 
Fra,udulent Procurement of a Controlled Substance--152.15, subd. 3 
Leaving State to Evade Establishment of Paternity--609.31 
Nonsupport of Wife or Child--609.375, subds. 2, 3, & 4 

I Possession of Cocaine--152.15, subd. 2(2) 
Posses's ton of Martjuana/Has·hi sh/Tetrahyd rocannabi no 1 s--152 .15, 

subd. 2(2) 
Possession of Remaining Schedul e I, II & III Non-narcotics--152 .15, 

su5d. 2(2) 
Pussession of a Schedule IV Substance--152.15, subd. 2(3) 
Selling Liquor that Causes Injury--340.70 
Solicitation of Prostitution--609.322, subd. 3 
Unauthorized Use of Motor Vehicle--609.55 
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IV. SENTENCING GUIDELINES GRID 

Presumptive Sentence Lengths in f ... 1onths 

ItaJicized numbers within the grid denote the range within which a judge may sentence 
without the sentence being deemed a departure. 

CRIMINAL HISTORY SCORE 
SEVERITY LEVELS OF 
CONVICTION OFFENSE 0 1 2 3 4 5 6 or more 

Unauthorized Use of 
Motor Vehicle I 12* 12* 12* 15 1& 21 24 

Pos...r:;ession of' Marijua.na 
o-

Theft Related Crimes 
12* 12* 14 17 20 23 ~. 27 ($150-$2500 ) n 

Sale of Marijuana :1 25-29 
,. •• r;." • 

12* 13 16 19 '- 22 27 32 Theft Crimes ($150-$2500) III 21-23 25-29 30-34 

~ 
Burglary - Felony Intent: 

·-1 

12* 15 18 21 25 32 41 Receiving Stolen Goods IV 24-26 30-34 37-45 ($150-$2500) r,;:' 18 23 27 38 46 54 Simple Robbery V 36-40 43-49 50-58 .~ 29-31 
F"'--

~ 
I 

t 21 26 30 34 44 54 65 I Assault, 2nd Degree VI .,. 

50-58 60-70 ! 33-35 42-46 , 
! "'-
I ~ .. .. _A .. . . 

! 24 32 41 49 65 &1 97 
; Aggravated Robbery vn 23-2:) 30-34 38-44 45-53 60-70 75-87 90-104 
1 , 
I 

I Assault, 1st Degree 43 54 65 76 95 113 132 
I Criminal Sexual Conduct, VIII 41-45 50-58 60-70 71-81 89-101 106-120 124-140 
I 1st Degree 
• 

:c 
119 127 149 176 205 230 97 

Mu~ler, 3rd Degree IX 94-100 116-122 124-130 143-155 168-184 195-215 218-242 
-- -

i 
r--
I 

1 

116 140 162 203 243 284 324 
Murder, 2nd Degree X 111-121 133-].17 153-17 L 192-214 231-255 270-298 309-339 

1st Degree Murder is excluded from/the guidelines by law and continues to have a mandatory 
life sentence. 

*one year and one day -128-



SJIS COMPLAINT tf 11-1" 

SENTENCING WORKSHEET 
I*trict ('ourt Ca~c H 114-231 

112-131 
01 

Offemlt>r Name (I.ast. l'ir~I, Middle) (25-491 IS," 1561 I'SI InvcstiJ:atur (Last, I'irst, MiddleI157-76) 
I 2 

OMale DFemale 

R:ln:!I·.IIl1lieity (771 Date of Worksheet 1711-1131 nate of Offense IIIW91 

I 

OWltitc 
2 

DUlack 
3 

DA~n. Indian 
4 

Dllispanic 
5 o Asi:1O 

6 

Dot her / / / I 

~~~ ____ ~ ____ ~~~~ __ ~[]=I~S~I~IP~p~l~e~m~r~n~t~a~t~ta~c~h~C~d~t~()rr~ef.p~o~rt~ad~l~li~t~io~lI~a~l~c~u~rr~e~n~t~c~(l~Il~V~ic~tTioTn~sil~90~)~~Wk;r.~~~~~rT~ ______ _ 
SE' Title most severe offense 112-51) I Millllcsota Statute 152-601 lJate Ofl/'unV/I'le/a 161-66) SEVERITY 

V ('''nviction Offense Modifiers ---..-1'--------.-------'-----'---.....:.--""""1 
Ell I 

LEVEL 
170-71) 

It 0 ... ttcmpt 609.17 cited 1671 0 (\lllspiracy 609.175 cited (681 ::J Dan!:erous Weapon 609.11 cited (69) 

LFVEL 1', 
Tille second most severe offense 112'511 _ I Minnesota Statute (52-601 Date nfCnnv/PIea (61-66. SEVERITY 

/ / (70-71 J 
Y \lJnVil tion Orfense Moditiers I 1 

" 0 Attempt 609.17 cited 1671 LJ ClInspiracy 609.17S cited (68) 0 Dangerous Weapon 609.11 cited 1691 
1 

[] Supplement attached to report additional prior offenses 1721 1----------------'---. .----
/ 

Was offender under 
custody supervision 
~t time of current 
Ilfft'n~r? (73) 

o I 

DNo DYes 

112-13) (14-151 

.Iuvt"llik Adjudications 02 01 

C CJOrrender 21 or 
pldcr when current 0:2 

It offense committed 
I 

'1 
I 

I\j Prior Misdemeanor and 
;\ Gross Misdemeanor 
L Sentences 

" I 
~ 

T 
o 
R Prior Felony 

Sentences and 
Y Stays 

03 01 

02 

03 

04 

04 01 

03 

04 

os 

06 

1 3 

If yes, o Probation o Confined 
type of 02 A 

y' • Parole or L J Releast>d 
super tSlon (74) Supervised Relcase Pendm.£: Sl'nlo'nn' 

OF1·FNSE TITLE (16-551 J>isp. Ua tl"(S6-59) 
ntO }'r 

/ 

/ 

j 

/ 

I 

I 

I 

/ 

I 

j 

I 

5 

o Escapl' 
6 

OOther 

Unit, (601 

T]
-75 

CUS!, 
St;lt 
Point 

Mi~d./ 
C.M. 
Point 

Felony 
Points 

D 

D
771 

1''"·70'1 

Total 
Criminal 
History 
Points (110-111' 

,~ _____________ ~ ___________________________ ~~/~o~~==~~~~~ 
Presumptive Guideline Sentence (82' 

S( ;(1( h1ft 1·11 I 

Minnesota Sentencing Guidelines Commission 
284 Metro Square Building 

7th & Robert Streets 
st. Paul, Minnesota 55101 

(, 12-2%·0 144 
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SENTENCING WORKSHEET 
'nll' followin!! arc brief instructions for filling out the Sentencing Worksheet on the reverse ~ide of this form. For more detailed and cnmplete l'xpl:matior 
pI,."., rtlfa '" th(' "Mill/It'sota Sctltcncin,tl GuiJr.lint's 'I>IU Com'ncnttlry ". 

W"'~!'I TO COMPLETE: This form should be completed following a fe\o~y conviction for offenses which. occurred on o.! after May I., 19RO, and ~u~mitted :' 
f": .>/ the I'rr~entence investigation report (PSI). Complete one Sentencmg.Worksheet form per compl:unt form; ~ultlpb offenses mclutll'~ on a single C~/i 
plai;\~ should be included lj~.one Sentencing Worksheet, and if more space IS nee?e.d, use ~ Supplem('nt to Sentencing W,t>rksheet.!'t !hr .lIme.the ~SI ~hll' 
indudcs the Sentencing Worksheet is submitted to the jud!!e, distribute .the ref!1ammg copies of the Worksheet. 10 those on the d,stflbl!'!?n hst, I!. pno.r I' 
or after sentencill~, inform:ltion contained on the Sentencing Worksheet IS modified, complete an()ther Sentencmg Worksheet, place an X In the Modlfi(' 
Worksheet" box, and distribute according 10 the distribution list. 

s.JJS ('ompl:!int .. : The eleven digit pre-coded number on the complaint form. 
l>i~lrkl (",)lIrt C~se .. : The number used for filing cases in district court. 
Om'mler Name: Usc the name Ihe offender is I(enerally known by, whieh will usually be the first name noted on the complaint. If a different name surface 

durin)! the adjudication or invcstigation process thaI appears to more generally or accurately identify the offender, use the latter name. 
Date of Ilirth: Month, Day, Year (e.g., 12/22/47). 
Sex: St'lf-cxpl:lnatory 
PSI Investip'tor: The name of the probation officer or investigator who completed the form. 
R:lce/Ethnrcity! Check the box which corresponds to the predominant race/ethnicity. If predominanc.e cannot be determined, check "Other", 
D:ltc of Wnrk~hcct: The d:lte the I'SI, inc\udinJ: Ihe Sentencing Worksheet, is completed (Month, Day Year _. 6/18/RO). If Iht, Sentencing Worksheet is modifie 

after initial submission of the PSI, use the date that the Modified Worksheet is completed. 
Date of Offl'nse: The date the offense occurred (Month, Day, Year S/IS/80). In cases of multiple convictions included on :1 single complaint: (a) use the dat 

of the Illost severe offense if the offenses occurred on ditTerl'nt dates, or (b) if there is more Ihan one offense in the most severe level and they occurrr~. 
al different times, usc the date of the earliest ofren~t· in that s~ycrity level. ·J7It· tid'" "I tIlt' ,~rfi'"sr" Iwwt"I'rr, .n/lst!!E.! /,., l>riM to 1''',,), I. t 980. 

SEVERITY 
There is S[1:oce for two conviction offenses on the Sentencin~ Worksheet. If there were more than two convictions for offenses from a sin~~le'compI3int, repOl 
th(' additional conviction offense~ on the Sllpplement to Sentencing Worksheet and check the box marked "Supplement attachcd to n!po, t additional Cllrrer 
convictions". 

S,:vcrity i~ determined by the Offt'nse Severit Reference Table in the Minnesota Sentencing Guidelines and Commentary. The rep ,rting order of convictio' 
offenses when of equal severity IS e t to t e IserettrJn ot tel investi~ator. 

Tilll' mosl (and second m05t) severe offense! The dollar value of the conviction offense should be induded in the Title When (he offen~ ... i~ Forgery, Ther. 
Theft Related, or Receiving Stolcn Goods (e.g" Theft $IS0-S2S00i. Include common name of drug in the Title for drug offenses (e.g .. Sale of Schedule 
Narcotic - Heroin). 

Minnl'Sota Statute: Cite chapter, section, subdivision. and c1allse of th" charging statute, e.g., Theft $ISO-$2S00 might be 609.52. subd. 2(1). 
D:1fe of Conviction/PIca! The date of the conviction (Month, Day, YI':!r) or entry of plea preceding Ihe order for thr preparatioll "f a prc-"'ntt'nl:e investigatil 

n:port. 
Conviction Offense Modifie": C111'"k .. \th'lIIpl ('()9.17" or "Con'pimc)' 609.175" ir thl' om'nder was found guilty of an altempt t.· ':"ntmit tltc ~riml' or cor 

spiring with ;tnother to commit the t'runc. Chet'k "D:lnl:l'roUS W,'apon 609.11" only When 6n9.11 wa~ cited un the cUl\lpbin! :"ltl rt'I::ined through COl 
victi()n or plea, 

&verity l..cv('\: Usc Ihl~ number that correspond~ with tht: n,lman NUlTleral designation of S1)vcrity from Orfenst" Seventli Rc;erclIl,: I,,'.!!.:. I.'.j! .. Ag!(ravatr. 
Robbery, Minn. Stat~S, wllld. I~ noted as /tornan Nu1lI"raI VII, ~hould be entered into "Severity I.e~d" as I'UIll e( 7. 

'l -

CRIMINAL HISTORY 
There are spaces on the Sentencing Worksheet for two prior juve:1i1e adjudicntions, four prior misdemeanors or J:ross misdl:mr:mor~, :ond ,I.' prior felonies. Add 
tional prior orfenses in 1ny or :III of tI\I:se ofrl'n~l~ types should btl reported on the Suppl('ment to Sl'ntendng Worksht'et. .;nd tilt, box '·Suppll'men! attached! 
rcport nddition:11 prior off<!nses" che.:k('d. A sinwr Supplelllllnt form can be u~ed for both addition:11 Cllrrent olT('nses and :hhli:'Oll:11 ·.;iminal hi~tory items. 

()m'n~e title for prior off"nsl's should btl brid and de\l'riptive. Di~position date for priors includes only M"nth and Y""r :md ,h"tllt! ,nve :,~ a ~lIitle for idenl 
fyiny, srecilie Jlrior.~ and :IS :1 !!uidl' !I) dH'ck 1'0' ,I"l'!lv('d Jlri(lr~, I'ri,',. tlr,'1 I",v,' /"'1'" ul'l','YI·tl.<l,,,,,ld ""/ /'" "'1".11,.,/ ,>Ii /f", S"'n ", ,'It: I- ,·,1· /0,','1 "r Sl/ppl~mf!": 
Custody Supervision at time or ~)frense: The '. mtody supervision must result from a prior felony or gross misdemll3nor for a "Yes" -l\Spon~., to this item. 
Typ(' of Supervision: Unsllper.·{ised pmbatilln should be .:orled as "Probation", Work release should be coded as "Confined"_ 
Custody Status Point: If "Yes" is \!odl'" l,nder "cll~tod)l supervision at timt' of current offense", cnt!.'r Cu~t"dy St:ltus Point 01 1. if "No" is coded, ent, 

Custody Status Point of O. - , 
Juvenile Adjudications! (a) If-offender was 21 or older at "Date of Offense", check the box under Juvenile Adjudkationsmd do nut report information (. 

juvl'nile :ldjudications; (b) If o)ffender wa.s under 21 at "Date of Offense", report jllvenill' adjlldication~ for offenses whkll"WiiiiTii have been a felony 
committed by :10 adult, :md which \Vl~re ('omllljt\t~d betwcen the offender's 16th and Iglh Itirthd:ly~. If mrm' th:\Il 1\\"" jllVl'nile adjUdications, rep" 
additional adjudications on the Supplement, 

JlIl'l'nile Point: (:11 If you check the box nl:lrked "offender was 21 or older", entl'r Juvenile Point of 0; (b) If off,'ndl'r W:t~ undl'r 21 :tt tim" of l'urrent offt'll 
and had fewer th:lO two juvenile :ItJjlldicalions, cnt\'r .",vI'nile Point of Q; (t") If orTt'ndl~r wa~ undt'r 21 at lilli,' ,)f l'urrcnt offt'n~e :lIld had Iwo or lOW 
juvenile adjudicalion~. enter Juvenile I'oint of I. 

Prior Misdemeanor and Gr~ Misdl'n1l':lIIor Sentences: List prior offense.s which resulted in: (a) prior misdemeanur s('ntenc(!~, :lIId (b) prior gross misdemean, 
sentences. Do not report det:nYl'd uff('nses. If there ;Ire more than four non-decayed prillr misdl:meanor ,'r gros~ misd~ml!;mc.r ~cntt>m·t!s, report them " 
the Supplement. 

Units: (a) One unit is given for (':Il:h prior misdemeanor sentence; (b) two units arc given for cach prior gruss mi~detlle:IIl"r wntence. 
Misd('meanor/Gros.~ Misdemeanor Point: (a) If total units :Ire less than four, enter Misd./G,M. Point of 0; (b) II" tutal units arc four or more, enter Misd./G.~ 

Point of I. -
Prior Felony ]entenc~ and Stays: List prior orfenses which resulted in: (a) priO! felony sentences; or (bl a stay of impo~ition, if les.~ than five years h:. 

elapsed since discharge from that stay (if more than five ye;lrs has elapsed Slnl'e disclHlr~e from that stay, the offense should be rcporh:d as a misdemean.o. 
unless it ha~ decayed as a misdemeanor). Do not report decayed felony sentences. Report additionul felony sentences and stays on the Supplement. 

Felony Point': Felony poinu eqllal the totalnumber of prior felony sentences and stays, including any prior felony scntenCtlS and slays reported on the Supplemen 
Total Criminal IIistory Point~: The sum of Cllstody Status Poinl, Juvenile Point. Misdcme:ll1ur/Grn~s Mi~deml'anor Point. and Ft'lony Points. 

PRESUMPTIVE GUIDELINE SENTENCE 
Till: presllmptive guidcliml SI'ntl'nr,' is determined by I()calin/: thl~ cell in the St'lIltmdng Gllidl'line~ Crid inh'rs('ctl'd bv the Severity I.l'vd (If the current cor 
viction uffeme and the Criminal lIistory Score (0 thruugh 6 or more). 

The presumptive gllideline sentence for cases which rail in cells above and to th? left of .the sulid line is a Stay: in cells below and to the riJ:ht of the solid lin. 
the presllmptive !!uideline sentence is to commit to the Commissioncr of Corrections. When a commitment sentem:e is mandated by bw (e.g., 609.111 ,;. 
presumptive Imidcline sentence is to commit, even if the case fulls in ;1 cell ;Ibove and to thl' left of the line. 

Tht' I,'nl:th of the presumptive sentence is the single dnrallonal figure in celb above the line and till" siny-II' duration:.1 Ii)tUfl' shown abov(' the duration:11 r:tll' 
in cdh hl'lolY till: line, _ 

In ath~mrt~ :tnd co~spiracit's to commit crimes, the presu.mptive j!:lIideline r.entence len!!th is half that shown in the appropriale cell of the y,lIit!('lines I(wl. 
a I'fl'~IIIl1Jlhvl' dura hun of 25 months fllr ;1 completed crime would hc 12.S monlh~ for an allellll't lu cOJllmit th:lt erillle, '111t' dntfl·t\ ~Xh'II<1"1I "I tit!" h ... 
10 h., IIS"t1 I'm fmc/inns, e.p: .. "s" of 12.5 monlh~; thus, the pre~umptive sentence would be entNed :IS 0125_ 

I)fSTlU BUTION: A/:ellt 
Sentencing Commi~sion 
Judp:c 
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D. Alternatives to Incarceration. 

Many states are presently fated wtth both rising crime rates and 

overcrowding of penal institut-iofls. More frequent impositi'on of longer 

sentences, aimed at contro1Hng the increase in the crime rate has 

resulted tn crowdi'ng of the jails and pri'sons. In spite of these 

efforts, the crime rate has continued to accelerate. 

Other factors also i nfl uenae th.e crowding of penal institutions. 

The elimination of good time (Michigan), mandatory sentences in certain 

drug cases (New York), and strict gun laws (Florida, Massachusetts), and 

determinate sentencing schemes (Maine) have a.ll served to increase the 

populations of prisons and jan s i'n those states. 

Many of the measures mentioned above are "get tough" laws passed 

by state legislatures in response to the growing public con ern over the 

increase in crime. Crime statistics are not exact enough to provide an 

accurate assessment of the problem. Often, the legtslative measures 

devised to control the problem of crime have generated new prob:~ems 

without accomplishing their originally stated goals. 

Many jurisdictions are aware of this dilemma, and have adopted 

measures designed to provide the courts with an array of alternatives to 

prison. 

Many states currently make use of restitution and community service. 

A variety of organizational schemes are employed to operate these 

programs. Included below are brief background not~s on three such 

programs; Alameda County in Cali forni a, r1ultnomah County -i n Oregon, and 

Winona County in Minnesota. 
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1. Alameda CountY,California--Community Services Alternatives. 

The Community Service Alternatives Program has been operating 

in Alameda County since 1966. In February 1972, this pilot project of 

the Volunteer Bureau received a grant for expansion and deveiopment. 

The third and final year of OCJP funding ended January 31, 1975. The 

program is now well estab 1 is'hed, and is supported by the county of 

Alameda, through a contract with the probation department. 

In Alameda County judges offer selected offenders the option of 

performing a sti'pulated number of hours of community service in lieu of 

paying a fine or serving jail time. The court notifies the Volunteer 

Bureau when such a referral is made. The indi'vidual is then interviewed 

at the bureau and placed in a non-profit or public agency. On or before 

the assigned completion date, project staff report to the court the out

come of the referral. 

During the 1979-80 fiscal year, 3,792 offenders were placed on 

community service. The largest single group of these were drunk drivers 

(24 percent). Drug and property offenses accounted for another large 

segment of the offenders. The completion rate li.e., the offender 

completed the number of hours withi.n the alloted time) was 72 percent for 

this period. Seventeen percent failed to do any work at all. 

Approximately 600 different agencies use the services of court

referred volunteers. 
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A. TYPE OF AGENCY lNote: many provide services which overlap the 
arbitrary categories below.} 

HOSPITALS AND MEDICAL -
conva 1 escent nospi'ta Is, 
rest homes, nospTta 1 s· ~ 
free clinics, public 
health, etc. 

EDUCATION - school s, 
colleges, adult education, 
tutoring 

RECREATION - youth 
organizations, senior 
citizen centers, etc. 

CULTURAL - l1braries, art, 
music, radio, TV 

REHABILITATION AND 
COUNSELING SERVICE -
(residential and day 
programs) emotional, 
physical, correctional, 
addictive programs 

INFORMATION AND REFERRAL ... 
consumer services', legal, 
housing, employment 

CHI.LDCARE 

MULTI-PURPOSE SOCIAL 
SERVICE AGENCIES - Red 
Cross, Volunteer Bureaus, 
settlement houses, emergency 
needs - food, shelter, 
clothing 

ECOLOGY - environmental 
protection, animal care, 
recycling 

HEALTH ASSOCIATIONS 

MISCELLANEOUS - parks, city 
government, churches 

B. TYPES OF WORK 
Approximately 60 percent do maintenance or clerical work, much of it 
unski 11 ed. 

MAINTENANCE - skilled and unskilled; repairs, janitorial, household· 
work, recycling, school watchman, animal care. 

CLERICAL - skilled and unskilled; typing, filing, collating, addressing, 
etc. 

STAFF AIDE - assisting professional staff, such as medical work, 
community organization, interviewing, counseling, planning, etc. 

HOSPITAL AIDE AND FRIENDLY VISITOR - primarily convalescent hospitals 
and rest homes, and also individual shut-ins. 

RECREATION AIDE 

CHILD CARE, TUTOR, TEACHER AIDE 

HANDICRAFTS/ARTISTIC - sewing for needy clients of local agencies, 
woodwork, scrapbooks, grapnic work, murals, posters, etc. 
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AIDE TO DISABLED - direct service to retarded, blind, deaf, motor
impaired. 

MISCELLANEOUS 

2. Multnomah County,Oregon--Restitution lProject Repay). 

Project ts' located in the District Attorney's office. It consists 

of a project coordtnator/restitution tnvestigator, an assistant investi

gator, and a deputy dtstri"ct attorney who document victim losses and 

recommend amount of restitution to deputy district attorney and court. 

The project monitor ens'ures that offenders have reasonable payment 

schedules and meet them. Th.is monitor has increased pa}1Tlents in the past 

year. Steps in procedure: 

1. intake clerk screens cases (career, armed, violent excluded) 
sexual assault - another unit, 

2. investigator determines amount of loss, 

3. restitution amount given to prosecutor, 

4. offender abi 1 i ty to pay assess'ed, 

5. final amount based on loss and abili'ty to j:Jay. 

The judge still has the option to order restitution. The circuit court 

accounting office collects payments. 

The project monitor works wi'th the probation department to monitor 

payments - offenders are subject to revocation and incarceration if they 

a re not payi ng . 

In cases where the offender can't pay, or where ';10ss is covered by 

insurance, the offender may be given community service. Conmunity service 

is handled by a special office wi'thJn the adult probation gffice. 
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3. Wi"nona County, Minnesota--Restitution Program. 

This program was instituted l~n 1972 and is still in operation. 

It is limited to adult misdemeanor offenders. The stated underlying 

principle of this program is this: 

... if you have wronged s'omeone, it 1's your 
responsibility to make it right with the person you 
have wronged or to the community as a whole, and at 
the same time do constructive things for yourse1 76 to improve your self-esteem and social position. 

Penalties imposed on offenders were designed to be positive. Such 

penalties included repaying the victim (money or services), repaying the 

community (charitable work), or doing constructive things for oneself 

(schooling or substance abuse programs). 

These are the basic premtses which served in the development of 

this program: 

1. Offenders suffer from a sense of low self-esteem and feel 
removed from the mainstream of society. Offenders also 
lack the respect of others. 

2. Traditional harsh and degrading sentences tend to reinforce 
poor self-esteem and led the offender to respond in a 
negat1've manner. 

3. The more an offender becomes involved in the criminal 
justice system, th,e more difficult it becomes to free them
selves from negaUve pressures which have caused th.eir 
problems in the first place. 

An interes,ting feature of thi s program is that the offender is involved 

in the sentencing process. 

77Burt Galaway and Joe Hudson, eds., Offender Restitution tn Theory 
and Action, Lexington Books, Lexington, 1971, p. 151. 
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The offender and the court service officer meet ion 
pr1'vate to discuss the program. If a victim is i'n
volved, restitution to the victim is discus'sed. If 
there is no direct victim, restitution to society in 
genera 1 i, s discussed. The court seryi ce offi cer then 
enters into the problems and goals of the offender, ' 
for examp,Je, alcohol treatment, drugs, marital 
problems, unemployment, and so on. The offender is 
gtven a li,st of possible alternati-ves, and the 
offender it; given opttons to select from. Negative 
or degrading restitution is strongly discouraged. 
The possibility of failure to perform a sentence is 
di scussed as well as the usual fi ne or j ai 1 sentence 
if there is fa;l urea 

Between 1973 and 1976, 815 offenders took part in the program. Of 

these, there were only 22 repeaters (2.7 percent). A parallel study on 

offender-s who had been sentenced to Winona County jail showed a repeat 

rate of 27 percent. 

Listed below are some of the alternatives available to offenders in 

Winona County. 

These programs are working well 1.n the three instances reported 

above. 

Alternatives that Help Others 

Work at YMCA 
Work at YWCA 
Work'for American Red Cross 
Work for Boy Scouts 
Work for Girl Scouts 
Work for church organizations 
Help a victim of vandalism 
Shovel sidewalks or do yard 

work for invalid persons 
or senior citizens 

Paint and repair government 
bui'1di'ngs 

Clean streets or parks 
Work in high schools 
Work in colleges 
Work in vocational schools 
Work in Winona Volunteer 

Services 
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Work in group homes 
Pick up litter on highwajs 
Clean litter from lakes and streams 
Donate blood 
Become a volunteer probation officer 
Work for historical society 
Work in day care centers 
Work in Big Brother Program 
Work in Menatl Health Center 
Work in children's homes 
Work for Minnesota Soc1'ety for 

Crippled Children 
Work for Sportsmen's Club projects 

for wildlife 
Work in Winona County Fairgrounds 
Erase "graffiti" from public buildings 
Work in special projects or 

organizations 



......... - ---

Work in St. Anne's H.ospital 
Work in Sauer Memorial ~ome 
Work in Tri-County Poverty 

Program 

Alternatives that Help the Offender 

Personal counseling 
Alcohol educat.ion Clintc 
Driver's improvement clinic 
Vocational educ(lti'on classes 
High school or college 
F'ami"ly services 
Vocational Rehabilitation 

Center 
Medical treatment 
Surrender driver's license 
Sell or junk automohile 
Refratn from own1'ng an 

automobile for a given time 
Stay away from ex-wi"ves, ex

husbands, and/or relatives 
and certain individuals 
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Work for Winona Art Center 
Repair vandalism done by others 
Work in Watki.·ns Memorial Home 

Legal counseling 
Alcoholics AnonYf!lous 
Alcohol and drug abuse programs 
Mental health center treatment 
State hospHal treatment 
Marriage counseling 
Group counseling 
Employment counseling 
Stay out of a certain oa·r 

(disorderly conduct) 
Stay out of a certain store 

[shopl ifting} 
Sell, surrender, or destroy 

weapons 
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VI. CONCLU~IONS 

The large amount of concern about sentencing by both the public and 

criminal justice system profes'sionals indicate~ that there are problems 

in our sentencing system. The Statewide Sentencing Project78 has questioned 

the basic assumptions of our sentencing practices. The complex nature of 

our sentencing process makes it difficult to focus on any single problem 

:';~~area. We have attempted in this report to look at the system as a whole. 

This examination of the system is intended to clear the way for carefully 

considered systemwide changes. 

An important issue to consider is the purpose of sentencing. There 

are multiple purposes for imposing a criminal sentence, and none of them 

should be arbitrarily cast aside. A fundamental purpose is punishment. 

This does not mean that we,should give up on rehabilitation, or despair of 

the possibility of deterrence or incapacitation. Rather 9 we should 

sentence with the entire spectrum of purposes in mind. We hope that all 

of these purposes lpunishment, deterrence, incapacitation, and 

rehabilitation) will be accomplished, and ideally, they will be. 

Our present system of sentencing felons has evolved oyer the past 

150 years. This system is the result of numerous policy decisions made 

in the attempt to provid~ for the safety of society while at the same time 

dealing humanely with convicted felons. Historically, reforms have been 

made with great confidence in a particular set of assumptions, as in the 

1830's or at the beglnning of this century. Today we have no glowing new 

----------------~-, 
78Se~ Append'ix, page 144, for evaluation of- the project. 
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assumptions to lead us into reform, just the knowledge that the old reforms 

,~,have failed. 

This sense ofa need for revision or modification of the present 

system is evident not only in Hawaii, but throughout the nation. DUring 

the past decade significant changes have been made in several states. Some 

of these changes have worked well, and some have not. Hawaii has been 

moving in this same direction in a less concentrated fashion. 

Our present system is neither chaotic nor in a state of crisis. Most 

parts of our system operate well, and according to design. No system is 

perfect. There are areas within our system in need of improvement. 

Making the policy decisions which will improve our system before a crisis 

develops seems to be the best approach. 
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VII. RECOMMENDATIONS 

General Statement 

There is a need to continually improve the criminal justice system of 

the state of Hawaii. Sentencing can be disparate; corrections lacks the 

facilities to properly accomplish the stated purpose of sentences-

rehabilitation; and our alternatives to incarceration need guidelinei and 

augmentation. 

Some of the problems in our criminal justice system have been given 

attention by legislative action. Hl8Crime CO!11l1ission believes that a 

careful and systemwide examination ispacessary at this time. It is with 

this point of view that the following recommendations are made. 

A. Sentencing and Guidelines Commission. 
I 

To address the problem of fragmentation in our criminal justice 

system, the Hawaii Crime Commission recommends the formation of a state 

sentencing and guidelines commission. It would be the task of this 

commission to develop guidelines for all agencies involved in the process 

of sentencing. These guidelines should serve to credte needed improvements 

in our heterogeneous criminal justice system, reduce sentencing disparity, 

clarify sentencing criteria, and improve our rehabilitation capabilities. 

Another task of this sentencing and guidelines commission would be 

to examine the operation of our indeterminate sentencing practices. Since 

change in a complex system would have wide effects, some of which cannot 

be foreseen, itis advisable to proceed carefully. Although there may be 

some reasons for adopting a determinate sentence law, pl~oceedi ng slowly 
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will probably prove the best course of action. If it is possible to 

adjust our indeterminate sentence law in a manner which will bring practice 

more in line with stated purpose, then our system can be improved without 

the trauma of radical change. If the improvements prove untenable, then 

we can make changes in a careful manner. A sentencing and guideline~ 

commission can also examine our sentencing practices in terms of other 

sentencing issues. 
This sentencing and guidelines commission should be composed of 

members who are criminal justice system professionals. Citizen 

participation may also be desirap'e, but not essential. The emphasis is 

on criminal justice system profe'ssionals because it is the purpose of 

this commission to improve the criminal justice system by establishing 

guidelines for specific agencies, such as probation, judiciary, parole, and 

corrections. 

B. Alternatives to Incay·cer~. 

1. Probation. 
Since probation is the most frequently employed alternative to 

incarceration for adult felons, the Hawaii Crime Commission recommends 

that this program be given all the support necessary to perform its task 

at maximum efficiency. 
a. Increase number of probation officers in Adult Probation in 

order to reduce caseloads. The additional nll,lber of probation officers 

shall be justified by the judiciary. 

b. Make terms of probation more realistic thro~gh specific 

guidelines. CIf the terms of probation are impossible to meet, then the 
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sentence is unenforceable.) 

c. Develop more formal levels of probation. Different levels of 

supervision intensity are used by Adult Probat1·on l·n the first circuit. 

A more formal arrangement can provide better supervision of probationers, 

especially if a wider array of rewards and punishments! including 

intermittent jail time, is provided. 

d. Develop guidelines for the presentence investigation report. 

Since this is one of the most critical documents in the sentencing 

process, its uniformity is essential to that process. 

e. More flexibility in probation sentences. Currently all 

felons receive five years. P h er aps sentences ranging from one year to 

five years would be more appropriate. 

2. Community service. 

Used creatively, this positive alternative can be beneficial to 

both the offender and the community. It is now being used in a limited 

number of felony cases and numerous misdemeanor cases. The Crim.~ Commission 

r program, under specific recommends the continued and expanded use of t l l1·S 

guidelines. 

3. Restitution. 

Restitution can also be a positive and constructive form of 

sentencing. The imposition of this sentence needs to be realistic, with 

consider?tion given to an offender's ability to pay. Offenders who 

cannot pay can be required to substitute community service when this is 

feasible. Specific guidelines would be promulgated by the commission. 
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C. Prison Camps. 

Many professionals in our criminal justice system have lamented the 

closing of Olinda Camp and the limited use of Kulani Camp. The Crime 

Commission shares this view, and suggests that these facilities be 

fully utilized to reduce prison crowding. The Hawaii Crime Conmission 

also reconmends the creation of prison farms on each island, which could 

reduce the cost of prison operations. The construction cost would be 

substantially less than a secure prison facility. 

The state now owns land which can be utilized; prison labor could also 

be employed to construct the facilities needed. Guidelines should be 

established for the assignment of inmates to these farms, such as non

violent, first-time offenders. 

Enabling Legislation 

Any enabling legislati.on needed to enact these recommendations will 

be submitted to the 1982 legislature and later added to this report as 

an attachment. 
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APPENDIX 

EVALUATION OF THE STATEWIDE SENTENCING PROJECT REPORT 

The Hawaii Crime Commission (the Commission) 'has reviewed the State

wide Sentencing Project's report (the Report) entitled "Evaluation of 

Hawaii's Indetenninate Sentencing Law," prepared under the direction of 

Judge Masato Doi, and has the following observations, comments, and 

recommendations to make with respect to the specific statutory changes 

proposed 'in the Report and found in Appendix C thereof {pp. 185-189}: 

I. PURPOSE OF SENTENCING--PUNISHMENT, NOT REHABILITATION 

The Commission agrees with the Report's findings that rehabilitation 

as the primary goal of a statutory sentencing scheme is not realistic 

given the great difficulty in measuring' it, i.e., in determining when one 

has been rehabilitated, and the questionable presumption upon which it is 

based--that one's criminality can in fact be "cured." Accordingly, the 

" Commission supports the Report's recommendation that punishment be 

emphasized over rehabilitation as the goal of sentenCing. 

HO\'lever, with respect to the specific statutory changes thr __ iReport 
\~) 

recommends to reflect this shift in emphasis from rehabilitation to 

punishment, the Commission does not feel that the amendment contained in 

secUon C, p. 186,' should "be effectuated. This amendment would preclude 

the Hawaii Paroling Authority, in its determination of the time at which 

parole is to be granted to an eligible individual" from considering 

whether or not the individual has obtained the "maximum benefits of the 

correctional institution. II The Commission believes that the change from' 
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rehabilitation to punishment is a change in emphasis only, and while the 

primary focus is to be on punishment, rehabi 1 itaLon should still be 

pursued. Accordingly, the Commission suggests not adopting this amendment 

which attempts to delete all references to rehabilitation from present law. 

II. PAROLE GUIDELINES 

The Commission supports the concept of guidelines to govern the 

Hawaii Paroling Authority's determination of minimum terms of imprisonment 

and additional terms of imprisonment upon parole revocation. The Commission 

is in full agreement that such a system would reduce disparate treatment 

of prisoners and make the entire parole process very "visible," thereby 

ensuring that arbitrariness "is limited and that predictability and stability 

are achieved. 

However, the Commission does not feel that prison overcrowding is a 

valid consideration in making determinations of minimum terms of imprison

ment and additional terms of imprisonment upon parole revocation as the 

Report recommends. The Commission is of the opinion that the problem of 

prison overcrowding is an administrative/fiscal problem and should not 

influence a decision to "punish" an inmate for a shorter period of time 

because if this logic prevailed, if the prison were not overcrowded, 

inmates would be "punished" by imprisonment for longer periods of time. 

To have one's freedom denied or granted on the availability of bedspace 

appears arbitrary and capricious and does not promote justice. 

Accordingly, the Commission recommends that paragraph (5) of the 

Report's proposed addition to the Hawaii Revised Statues requiring the 

Hawaii Paroling Authority to promulgate written guidelines,,(pp. 185-186) 

be deleted. 
-145-
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In addition, it should be noted that the guideline system recommended 

by the Report serves only to reduce disparate treatment of prisoners. It 

does not reduce disparate treatment of defendants because it does not 

address the issue of the sentencing judge's IN/OUT decision--what factors 

influence or should influence his decision to send a defendant to prison 

(IN) or not (OUT). That is, the problem of judges under present law 

meting out disparate sentences is not addressed by providing guidelines for 

the paroling authority. 

III. "GOOD TIME" CREDIT 

The Commission does not feel that "good time" credit should be 

established statutorily as the Report recommends. While the Commission 

agt'ees that there should be some form of "good time" credit to act as an 

incentive for prisoners, it believes that this credit should be established 

by the Hawaii Paroling Authority as part of its minimum term guidelines. 

In this manner maximum flexibility is retained by an administY'ative agency 

(the Authority) to adjust the credit lobviating the need to seek legislative 

action eVery time it was felt that an adjustment was required) while at 

the same time allowing the inmate to rely on a guaranteed reduction in his 

term of imprisonment if he meets certain known, established conditions. 

1/ 
II 
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