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FOREWORD 

These Recommendations provide a comprehensive blueprint for im
proving legal intervention to protect sexually abused children. Social 
workers, mental health professionals, and physicians have long recog
nized flaws in the justice system's response to child sexual abuse, espe
cially where such abuse is committed by parents or caretakers. Although 
innovative intervention models have been identified in all systems
legal, casework, and mental health-there has been a need for written 
guidelines which synthesize what has been leatned about how our laws, 
legal procedures, and courts can be more effective in dealing with this 
problem. 

The National Center on Child Abuse and Neglect (NCCAN) and the 
Young Lawyers Division of the American Bar Association (ABA) are 
pleased to have supported the work which, under the leadership of 
Attorney Josephine Bulkley, resulted in these Recommendations. Hav
ing been carefully crafted and reviewed by an outstanding group of 
reviewers from a variety of professional disciplines, we believe they will 
be useful to legislators, court administrators, prosecutors, judges, and a 
host of others in the legal community. Although they are directed at the 
problem of intra family child sexual abuse, they also may serve as a guide 
for fashioning appropriate responses to other forms of child maltreat
ment' including the protection of child victims who are sexually abused 
by adults other than parents or caretakers. 

In any set of standards, model rules, guidelines, or recommendations 
that are as comprehensive as these, there is bound to be disagreement on 
some substantive or procedural aspects. Thus, with these Recommenda
tions we must mention that there was not unanimity among all reviewers 
on every point. Th~ purpose of selecting outside reviewers was to pro
cure a diversity of views which we could thoughtfully weigh before 
taking a particu!~position. 

Nor should this final product be construed as having the official en
dorsement of ~CCAN or the ABA. However, we are proud to make this 
material widely available for practical use, because we believe it repre
sents the best approach towards the handling of these cases. ¥ie also 
believe the Recommendations are appropriate for formal endorsement by 
other professional organizations, including possible official consider
ation by the American Bar Association's House of Delegates. We would 
therefore welcome comments and further suggestions for their improve
ment. As more is discovered about the impact of this terrible offense 
against children and the techniques for responding to it, refinements to 
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thu materials you hove before you can surely be made. It is hoped by all 
who have contributed to the development of the Recommendations that 
you not only utilize them, but will share with us your id~as for their 

improvement. 

J ames Harrell 
Director 
National Center on Child Abuse 

and Neglect 
Children's Bureau, Administration 

for Children, Youth, and Families 
Office of Human Development Services 
U. S. Department of Health and Human Services 

Carolyn B. Lamm 
Chairperson 
Young Lawyers Division 
American Bar Association 
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PREFACE AND ACKNOWLEDGMENTS 

~is report of recommendations and commentary is the culmination of 
two years of research and analysis of the laws and legal system's involve
ment in intrafamily child sexual abuse cases. The term "intrafamily" is 
used throughout the report to describe sexual abuse of a child by a parent, 
caretaker, or other ac;Iult household member in a position of authority or 
control over the child. 

'" The last decade has borne witness to greater awareness and increased 
reporting of sexual abuse of children, particularly where the perpetrator 
is a parent or other family member. This trend has been accompanied by 
the spawning of specialized treatment programs, as well as challenges to 
the customary legal response to the problem. In the past, the legal system 
often caused additional hann to children because of its insensitive proce
dures. In addition, sexual abuse cases traditionally have been diffic~lt to 
prove because of various limitations, including the following: (1) lack of 
physical evidence of sexual activity because of a time lapse in the 
reporting of the activity or the nature of the contact; (2) lack of corrobo
rating eyewitnesses; (3) reluctance offamily members to testify; (4) the 
victim's retraction of the story; and (5) lack of credibility of some child 
victims due to limited verbal and cognitive abilities. 

In May, 1980, the National Center on Child Abuse and Neglect (here
inafter NCCAN) awarded a grant to the American Bar Association's 
National Legal Resource C~nter for Child Advocacy and Protection to 
study the above problems and to identify and promote innovative ap
proaches for improving legal intervention in intrafamily child sexual 
abuse cases. The Child Sexual Abuse Project was thus created, and 
became a national source of information and technical assistance to 
attomey~ and other child welfare professionals on the legal issues and 
reforms relating to such abuse. 

These Recommendations are the final product of this project, provid
ing an eclectic synthesis of the key legal reforms in intrafnii~~ ly child 
sexual abuse cases. They reflect a longstanding interest on the J-art of 
NCCAN, and in particular its former Child Sexual Abuse Specialist, Kee 
MacFarlane, in the development of model rules and procedures for better 
handling of the.:ie cases. The Recommendations underw~nt a lengthy 
review Progess to secure the best and widest input from distinguished 
experts acrG~~s the country. It was intended from the outset that the 
Recommendations be critiqued by external reviewers to ensure that our 
positions were well-founded, rational and supportable. An Expert Re
view Panel was carefully chosen and other reviewers were asked to 
comment upon the Recommendations and supporting commentary. (All 
reviewers are listed on pages i and ii.) In addition, the Recommenda-
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lions and commentary were circulated to and reviewed by the Resource 
Center's Advisory Board Chairman and members, who enjoy a national 
reputation in the field of child welfare (The Advisory Board is listed on 
the other side of the title page.). 

The Recommendations grew out of three major publications of the 
Child Sexual Abuse Project. These are Child Sexual Abuse -- Legal 
Issues and Approaches, Child Sexual Abuse and the Law and Innova
tions in the Prosecution of Child Sexual Abuse Cases. T~e first is a 
monograph pr(.-viding an overview of the legal process in these cases. 
Child Sexual Abuse and the Law contains a state-by-state breakdown of 
the laws and an analysis of the evidentiary issues relating to child sexual 
abuse legal proceedings. Innovations in the Prosecution of Child Sexual 
Abuse Cases provides a survey of innovative prosecutorial practices and 
descriptions of programs utilizing new legal approaches to the problem. 
The authors of l:i1ese publications are listed in Appendix A. Throughout 
the footnotes to the Commentary, reference is made to these reports. For 
convenience, only the reports' chapter numbers are cited in the foot
notes. The authors and titles of the chapters may be found in Appendix 
A. 

It is hoped that the reader will secure these reports for a more compre
hensive and in-depth understanding of the issues. However, the Recom
mendations represent a distillation of"the major areas of concern, and by 
themselves should prove useful to members of the legal profession and a 
wide range of other professionals who handle child sexual abuse cases. 
They should be especially helpful to legislators, judges, prosecutors, 
attorneys for children and parents, and program developers. 

Appendix B provides a comprehensive bibliography oflegalliterature 
on child sexual abuse. In addition, the Recommendations have been 
printed without commentary on pages one through six, in order to make it 
easy to read them in their entirety. A final point which should be made is 
that every effort was made to use "he or she" in most contexts throughout 
this report. However, where the person to which the pronoun refers is 
more often either a male or female, the appropriate pronoun was used. 
Thus, for example, when offenders are discussed, "he" is usually used, 
because most known offenders are male. Or, when discussing the other 
parent who did not commit the abuse, "she" was frequently employed 
because most reported cases involve the mother in this role. 

An expression of gratitude is in order for the invaluable assistance of a 
number of people: Renae Liles, law clerk, for her excellent research and 
writing of drafts for a number of the recommendations and commentary 
and proofing drafts of the manuscript; Howard Davidson, Director of the 
Resource Center, and Robert Horowitz, Associate Director of the Re
source Center, for their editing help and general advice and guidance; 
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Linda Sutt?n, f~r her diligent coordinating and clerical assistance; Ken 
Sh~w for hIS tYPI~g of the ?raft manuscript; Sayeeda Hodo for her patient 
typmg of correctIOns dunng the proof-reading stage; Donna Wulkan, 
former law clerk, for research and drafting help; and above all, Kee 
MacFarlane, former Child Sexual Abuse Specialist with NCCAN who 
deserves spe~ial recognition and praise for her indispensable in'~olve
ment, . expertIse, and d~dication since early 1981 in the conception, 
evolutIOn, and preparatIOn of these Recommendations. 
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Josephine Bulkley 
Assistant Staff Director 

National Legal Resource Center 
for Child Advocacy and Protection 

Young Lawyers Division 
American Bar Association 
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RECOMMENDATIONS 

PART I. GENERAL PRINCIPLES 

1.1 Innovative Approaches 
Innovative approaches in the legal system's handling of intrafamily 

chHd sexual abuse cases should be adopted which protect the chHd 
from further abuse, prevent additional trauma to the child and 
family, and provide treatment for the child, the family, and where 
appropriate, the offender. 

1.2 Interdisciplinary Approach 
Ali interdisciplinary appr~ach should be established among agen

cies responsible for handling intrafamily child sexual abuse cases. 

1.3. Coordinated Court Proceedings 
Procedures should be developed for coordinating child protection, 

criminal and other judicial proceedings involving intrafamily child 
sexual abuse. 

1.4 Reducing Trauma to the Child 
Procedures should be established for reducing trauma to the child 

caused by legal intervention in child sexual abuse cases. 

1.4.1 Providing an Advocate 
In intrafamily child sexual abuse cases, a guardian ad litem or 

legal counsel should be appointed to represent the child in juvenile 
court proceedings. A victim/witness advocate, guardian ad litem, or 
other special advocate should be appointed to assist the child in 
criminal proceedings. 

1.4.2 Interviewing the Child 
Procedures should be developed to prevent duplicative interviews 

with the child and to provide a suitable environmentfor interviewing 
child sexual abuse victims. 

1.4.3 Vertical Prosecution 
In civil and criminal cases involving child sexual abuse, prosecu

tors' offices should institute "vertical prosecution," where one pros
ecutor is assigned to handle a case at all stages of the proceedings. 

1.4.4 Child's Testimony 
In criminal cases, a child sexual abuse victim should testify at 

preliminary hearings or grand jury proceedings only if needed. 
Where necessary to prevent trauma to the child, procedures should 
be developed to avoid the need for the child's testimony in open court 
in criminal and civil" trials, taking into accoun't any constitutional 
limitations. 
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1.5 Training and Specialization 
All professionals who deal with intrai'amily chil~ sexual. abuse 

cases should receive training regarding the psycho~oglcal, so~I31 and 
legal issues of such abuse, the basic principles of child pro~ectIon and 
development, and interviewing techniques. Where posslb~e, agen
cies should establish special units responsible for handling such 

cases. 
1.6 Specific Statutory Definitions . 
Criminai statutes should specifically define sexual abuse o~ a child. 

Juvenile court statutes and child abuse and neglect reportm~ stat
utes should include and specifically define sexua~ ab~se of a ch~ld? or 
define such abuse by reference to the definition 10 the crIml~al 
statute. The following acts should constitute sexual abuse of a chl!d: 

(1) any penetration, however slight, of the vagina or anal openmg 
of one person by the penis of another person, whether or not 
there is the emission of semen; or 

(2) any sexual contact between the genitals or anal opening of one 
person and the mouth or tongue of another person; or . 

(3) any intrusion by one person into the genitals or a.nal opemn,g 
of another person, including the use of any object for thiS 
purpose, EXCEPT that~ it shall not include acts intended for a 
valid medical purpose; or . 

(4) the intentional touching of the genitals or intimate parts (10-

cluding the breasts, genital area, groin, inner thighs: and 
buttocks) or the clothing covering them~ of either the child or 
the perpetrator, EXCEFT that, it shall not include: 
(a) acts which may reasonably be construe~ to be nor,?al 

caretaker respons~bilities, interactions wIth, or affection 

for a child; or 
(b) acts intended for a valid medical purpose; ?r . . 

(5) the intentional masturbation of the perpetrator s gemtals 10 

the presence of a child; or 
(6) the intentional exposure of the perpetrator's ge~itals. in the 

presence of a child~ or any other sexual act, mtentlOnally 
perpetrated in the presence of a child, if such exp~sur~ or 
sexual act is for the purpose of sexual arousal or gratification, 
aggression, degradation, or other similar purpose; or. 

(7) sexual exploitation which includes allowing, enc.ouragmg or 
forcing a child to: 
(a) solicit for or engage in prostitution; or 
(b) engage in the filming, photographing, vid~otaping~ pos

ing, modeling, or performing before a live audience, 
where such acts involve exhibition of the child's genitals 
or any sexual act with the child as defined in subsections 
(1)-(6) of this recommendation. 

---~ \~-----

1.7 Juvenile Offenders 
Therapeutic dispositions should be authorized, and specialized 

treatment available for juvenile child sex offenders who are the 
subject of criminal, delinquency, status offense, or child protection 
proceedings. 

PART II. CIVIL PROCEEDINGS 

2.1 Including the Parent Who Did Not Commit the Sexual 
Abuse as a Party in a Child Protection Proceeding 

In a child protection proceeding invohing sexual abuse, the fol
lowing factors should be considered in deciding whether to include 
the parent who did not commit the abuse as a party: 

(1) whether such parent knew or had reasonable cause to believe 
the child had been abused and failed to take reasonable steps 
to prevent it; 

(2) the actions such parent took to protect, support and care for 
the child following disclosure of the abuse; and 

(3) whether such parent voluntarily agreed to participate in a 
specialized counseling or treatment program, and to accept 
other protective services. 

2.2 Civil Protection Orders 
Statutory provisions should be enacted to permit judicial issuance 

of civil protection orders in intrafamily child sexual abuse cases. 
Such orders should be made avaHable in civil protection order pro
ceedings, as well as child protection and custody actions. Statutes 
should specifically authorize courts to require the perpetrator to do 
or refrain from doing one or more of the following: 

(1) Vacate the home; 
(2) Limit contact or communication with the child victim, or 

other children in the home, or any other child; 
(3) Refrain from further abuse; 
(4) Obtain counseling or participate in a specialized treatment 

program; 
(5) Stay away fro~ the home, neighborhood, school, or other 

place the child frequents; 
(6) Have limited or supervised visitation with the child; 
(7) Pay temporary support for the child or other family members, 

and the costs of therapy for the perpetrator, child victim, or 
other family members. 

The statute also should allow the court to order temporary custo
dy of the child to the parent who did not commit the sexual abuse, or, 
in its discretion, any other relief it deems necessary for the protec
tion of the cfmd. In addition, the statute should authorize the court 
to recommend counseling for the non-participating parent, the 
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child, or other family members. Violation of a civil protection order 

should be a separate criminal offense. 

PART III CRIMINAL PROCEEDINGS 

3.1 Intrafamily Sexual Abuse of Children 
Criminal child sexual abuse statutes should include a provision 

specifically prohibiting intrafamily sexual abuse of children. "Intra
family sexual abuse" means sexual abuse committed by a p~rent, 
caretaker, or adult household member in a position of authority or 

control over the child. 

3.2 Statutory Degrees of Offenses Based Upon Certain 
Factors 

Criminal statutes should establish degrees of sexual abuse of a 
child based upon the following factors: 

(1) tbe nature and duration of the abuse; 
(2) the age of the child; 
(3) the age of the perpetrator; 
(4) the relationship of the perpetrator to the child; . 
(5) the use of force, threats, or other forms o~ ~oerclOn;. and. 
(6) the existence of prior sexual offense convictIons or Juvemle 

court adjudications of sexual abuse. 

3.3 Alternatives to Traditional Prosecution and 
Sentencing 

Alternatives to traditional criminal prosecution and sentencing 
should be statutorily authorized for intrafamily child sexual abuse 
cases. These should include, but not be limited to, pretrial diversion 
and post-conviction alternatives, conditioned upon mandatory 
treatment and other protection orders. Specific criteria and mecha
nisms should be set forth for determining whether treatment is 
appropriate, and if so, what type of approach should be utilized. 

3.4 Sexual Psychopath Statutes 
Sexual psychopath statutes should be repealed or their applicabil

ity limited in intrafamily child sexual abuse cases. 

3.5 Prosecution of Participating Parent 
A parent should be held criminally responsible when the other 

parent commits sexual abuse upon their child, only if such parent 
participated in committing the abuse, or had actual knowledge of t~e 
abuse and intentionally failed to take reasonable steps to prevent Its 
commission or future occurrence. Where such parent is criminally 
liable, dispositions providing for specialized treatment should be 

authorized. 
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PART IV. EVIDENTIARY ISSUES 

4.1 Competency 
Child victims of sexual abuse should be considered competent 

witnesses and should be allowed to testify without prior qualification 
in any judicial proceeding. 1Che trier of fact should be permitted to 
determine the weight and ctedibility to be given to the testimony. 

4.2 Corroboration 
Corroborative evidence of the victim's testimony should not be 

required to establish a prima facie case in any criminal or civil 
l!roceeding involving child sexual abuse. 

4.3 Out-of-Court Statements of Sexual Abuse 
A child victim's out-of-court statement of sexual abuse should be 

admissible into evidence where it does not qualify under an existing 
hearsay exception, as long as: (1) the child testifies; or (2) in the event 
the child does not testify, there is other corroborative evidence of the 
abuse. Before admitting such a statement into evidence, the judge 
should determine whether the general purposes of the evidence rules 
and interests of justice will best be served by admission of the state
ment into evidence. In addition, the court should consider the age 
and maturity of the child, the nature and duration of the abuse the 
relationship of the child to the offender, the reliability of the a~ser
tion, and the reliability of the child witness in deciding whether to 
admit such a statement. 

A statement may only be admitted under this exception if the 
proponent of it makes known to the adverse party sufficiently in 
advance of the trial or hearing to provide the adverse party with a 
fair opportunity to prepare to. meet it, his intention to offer the 
statement and the particulars of it. 

4.4 Marital Privilege 
The marital privilege should not apply in any criminal or civil 

proceeding involving intrafamily child sexual abuse, and the spouse 
of the offending parent should be considered a compellable witness. 

4.5 Expert Testimony 
In intra family child sexual abuse cases, prosecutors should make 

use of expert witnesses who qualify under the rules of evidence, to 
aid the trier of fact in resolving issues relating to the dynamics of 
intra family child sexual abuse and principles of child development. 

4.6 Prior Sexual Acts 
Courts should have discretion to admit evidence of prior sexual 

acts between the offending p~rent and child to show either: (1) a 
depraved or lustful dispo~ition of the parent; or (2) a plan, scheme, 
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design, motive or modus operandi. Eviden~e of sexual ac~s ~y the 
offending parent with other children also should be ~dmlsslble to 
show plan, scheme, design, motive or modus operandz. 

4.7 Sexually Abused Child Syndrome 
Consideration should be given by the legal profession to the evi

dentiary viability of a "sexually abused child syndrome," which may 
be analogous to the "battered child syndrome." 

RECOMMENDATIONS WITH COMMENTARY 

PART I. GENERAL PRINCIPLES 

1.1 Innovative Approaches 
Innovative approaches in the legal system's handling ofintrafami

ly child sexual abuse cases should be adopted which protect t~e child 
from further abuse, prevent additional trauma to the chIld and 
family, and provide treatment for the child, the family, and where 
appropriate, the offender. " 

Commentary 
This recommendation establishes the underlying philosophy of the 

entire set of recommendations. The legal system often must intervene to 
protect the child from continued abuse, although sensitive procedures are 
essential to avoid further damage. However, debate continues as to 
whether and how treatment can be compatible with legal intervention; 
"[a] fundamental dilemma centers around professional and societal am
bivalence about whether child sexual abuse should be regarded as a 
crime, a form of mental illness, or, particularly in cases of incest, as a 
major symptom of broader family dysfunction."l 

Even if one advocates criminal prosecution or other forms of legal 
intervention, it has become clear that traditional legal approaches fre
quently lead to greater trauma to the child and family. In addition to 
duplicative and insensitive intervention procedures, until recently, there 
has been little in the way of specialized treatment available to help the 

child, family or offender. 
A variety of treatment programs have emerged in the last decade 

specifically to deal with the problem of intrafamily child sexual abuse. 
Awareness is growing among even those who support criminal prosecu
tion that while the offender's acts should be punished, his behavior must 
be treated. It is generally believed that treatment for most offenders is 
necessary to address the caus~g and effects of the abuse and to prevent its 
perpetuation in future generations. Of course, some offenders (some who 
are violent or recidivists, for example) may not be treatable and incarcer-
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ation or commitment may be necessary. The relationship of treatment 
programs to the criminal and juvenile justice systems varies dramatical
ly, ranging from the active involvement of the legal system in which its 
coercive authority is incorporated into treatment philosophy and pro
gram procedures, to the deliberate rejection oflegal intervention because 
such external coercion is considered antithetical to the therapeutic 
process. 2 

Although the extreme range of innovative approaches may be frustrat
ing to policy makers and confusing to program developers who search 
for the "best" model to replicate, such diversity is not wholly undesira
ble, given the current limited knowledge and understanding ofthe nature, 
causes, and effects of child sexual abuse and its treatment. 3 Moreover, 
despite philosophical and programmatic differences, the specialized ap
proaches which have been developed share basic premises; such premises 
are the same as those underlying these recommendations, namely, to 
protect the child from further abuse, to prevent additional trauma to the 
child and family caused by the legal system, and to provide treatment to 
all family members. 

1.2 Interdisciplinary Approach 
An interdisciplinary approach should be established among agen

cies responsible for handling intrafamily child sexual abuse cases. 

Commentary 

It has become well-recognized that an interagency, coordinated ap
proach is essential in handling not only sexual abuse cases, but all ca&es 
of child abuse and neglect. In fact, some state child abuse and neglect 
reporting laws require or pennit the formation of interdisciplinary child 
protection teams for handling cases in the child protection system. 4 

Interdisciplinary teams are usually composed of law enforcement offi
cers, child protective services workers, prosecutors, the child's advocate, 
mental health professionals, medical personnel and others. According to 
a survey of prosecutors' offices by the ABA Resource Center's Child 
Sexual Abuse Project, roughly half of the responding jurisdictions had 
established such teams. 5 

There are many benefits to an interdisciplinary approach, including 
greater efficiency, coordination, expertise and shared information; im
proved delivery of services and treatment plans; peer support and morale 
boosting; and alleviation of the trauma of the intervention process. 6 

Ideally, there should be written protocols providing for specific proce
dures for implementing such an approach. 

One caveat is that an interdisciplinary approach should not serve to 
blur, change, or transfer the regular responsibilities or roles of agencies 
or professionals. It is also important to insure that such an approach does 
not delay the intervention process, because of the need for eadyjudg-
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ments and decisions for the well-being of the child and the family. For 
this reason, some believe that one person or a designated "leader" should 
be responsible for making sure that a decision is reached and acted upon 

regarding the legal action that should be taken. 

1.3 Coordinated Court Proceedings 
Procedures should be developed for coordinating child protecti~n, 

criminal and other judicial proceedings involving intrafamily chIld 

•. , ,.".J. ,,-

sexual abuse. 
Commentary 

To the extent possible, court proceedings which are instituted simulta
neously in these cases should be coordinated .. ~nlike other. offenses 
which are treated solely as a criminal matter requmng prosecutIO~ of the 
offender, intrafamily offenseS'::against children may inv.olve a chIld pro
tection proceeding or a civil protection order proceedmg, as w~ll as a 
criminal prosecution. In order to minimize the trauma to. the chIld and 
family from multiple court actions, and to make mo~e efficient us~ of our 
judicial mechanisms, it is critical that such proceedmgs be coordmat~d. 

Coordination may range from minor efforts to more comprehensive 
approaches. Examples include conducting a single investigatio~ ~nd 
sharing information between the criminal and civil systems; estabhshm.g 
one prosecutorial unit to handle both the civil and crimi~al c.ases (thIS 
occurs in New Orleans, although it is probably more feasIble m smaller 
jurisdictions); and establishing a formal policy involving a joint de~i
sion-making process between the juvenile and criminal. ~rose~utors ~ with 
input from other professionals). The last approach is utIlIzed .m MadIson, 
Wisconsin where most of their cases are resolved by offenng deferred 
criminal p;osecution in exchange for a stipulation in juvenile court with 
an agreement by the offender and family to participate in a treatment 

program.7 

Another example of coordinating court proceedings is illustrated by 
the D.C. Intrafamily Offense Act,S which generally. provides for the 
issuance of civil protection orders when a child or spouse has been 
abused. In addition, the law states that when an arrest or criminal com
plaint is made in a case involving an intrafamily offense: the prose~u.tor 
may refer the case to the Corporation Counsel for the filmg of a petItIOn 
for a civil protection order, after consulting with the director of the social 
services department. The prosecutor may still file criminal charges after 
the case is referred, but not after evidence has begun to be received in the 

civil case. 

1.4 Reducing Trauma to the Child 
Procedures should be established for reducing trauma to the child 

caused by legal intervention in child sexual abuse cases. 
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Commentary 
One issue about which there seems to be unanimity is the need to 

reduce the trauma the legal system can cause child victims of sex of
fenses. Subsections 1.4.1 - 1.4.4 represent several key areas which 
provi~e means of modifying aspects of the legal process which may be 
espeCially harmful to the child. However, they are not meant to be all
in.elusive and other approaches should be encouraged. They simply con
stitute examples of what has been tried in various jurisdictions and 
proven helpful in minimizing some of the negative effects of legal 
intervention.9 

1.4.1 Providing an Advocate 
In intrafamily child sexual abuse cases, a guardian ad litem or 

legal counsel should be appointed to represent the child in juvenile 
court proceedings. A victim/witness advocate, guardian ad litem, or 
other special advocate should be appointed to assist the child in 
criminal proceedings. 

Commentary 

T~e child abuse and neglect reporting laws in most states require the 
~ppomtment of a guardian ad litem or legal counsel to represent the child 
in juvenile court child protection proceedings. JO Many contend that inde
pende~t repr~sentation of the child in abuse and neglect proceedings is 
essentlal to msure that the child's interests are fully advocated and 
represented. II In the past, it was believed that the attorneys representing 
the agency or the parents, as well as the judge, could adequately repre
sent the child's interests. 

While uncertainty and disagreement remain as to the role of the child's 
advocate in these proceedings, most believe the child should have his or 
her own separate representativeY Generally, the child's representative 
has the duty to independently investigate the case to insure that all 
pertinent facts are before the court, by examining and cross-examining 
the petitioner's and parent's witnesses, by calling his or her own wit
nesses, and by making recommendations to the court. Care should be 
taken, however, to insure that the child's advocate does not add to the 
confusion, number of interviews with the child, or trauma to the child 
caused by the legal process. 

Representation for the child in criminal proceedings involves some
what different issues. Some believe an attorney for the child in criminal 
actions is either unnecessary or in~appropriate. First, a criminal court 
does not have the authority of the juvenile court to order removal of the 
child from the home; it is this power of the juvenile court which alone 
justifies independent representation of the child. Further, the child is only 
a witness in a criminal case, and not a party. Technically, the child also is 
usually not a party in a juvenile court child protection proceeding; how
ever, the interestS' of the child are the sole focus of such proceedings. 
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Moreover, a criminal action is not concerned with a disposition or out
come which is best for the child; its purpose is to punish the offender for 
violating the law. The nature of criminal proceedings also differs because 
the defendant's liberty is at stake, requiring careful attention to assuring 
that due process is not violated; a separate representative for the child 

might raise due process problems. 
While it seems unlikely that attorneys would be appointed to represent 

child victims in criminal cases (unless it is the same attorney who repre
sents the child in a simultaneous juvenile court action), anon-lawyer, 
guardian ad litem or special advocate (such as those involved with a 
Court Appointed Special Advocate, C.A.S.A. program) might be ap
pointed. Another possibility is to have the attorney or guardian ad litem 
who represents the child in juvenile court also represent the child where a 
simultaneous criminal action is instituted. This procedure is utilized in 
Los Angeles. Or, simply a special advocate from a victim/witness pro
gram, rape crisis center. or within the prosecutor's office could be ap
pointed to assist the child during the criminal proceeding. 

The functions of the advocate in a criminal proceeding would be, for 
the most part, different than those in a juvenile court action. The adVO
cate's primary role would be to minimize the trauma of the legal process, 
by, for example, accompanying the child during interviews and court 
proceedings, arranging transportation, explaining the process, prevent
ing, where possible, harrassment or other intimidating investigative or 
courtroom procedures; in essence, being a "friend in court" or support 
person who shepherds the child through the process.

13 
Unfortunately, 

economic limitations will make it difficult to have paid staff available to 
serve as victim advocates in most criminal cases. It may be necessary, 
therefore, to generate involvement ofC.A.S.A.-type programs, or of the 
private sector in the recruitment of volunteers to perform this much-

needed function. 
A final and important point is that a special advocate for the child 

should receive training on the dynamics of intrafamily child sexual 
abuse, the legal process, and any other issue relating to their role. 

1.4.2 Interviewing the Child 
Procedures should be developed to prevent duplicative interviews 

with the child and to provide a suitable environment for interviewing 

child sexual abuse victims. 

Commentary 

Some jurisdictions have experimented with methods of reducing the 
number of interviews with the child during the investigative process. One 
method is to conduct joint interviews, in which various professionals 
needing information from the child can participate in one interview. 
Some believe, however, that joint interviews are not feasible because the 
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nature and goals of the interview d' ffi the child may be overwhel d bare I erent for each agency. Further, 
Another suggestion is to ::e a ~ alf:ou.P ~.peopl~ asking questions, 

for the criminal and another for the :hii;ame I~VeStlgator (or two-one 
edgeable regarding the Ie I protectIOn case), who is knowl-
, , ga process and evide d 
mtervIeWS with the chI'ld S h" nce, to con uct all the . uc mtervlews could b d' , 
recorded for use by others 14 Wh'l h ' e au 10- or VIdeo-tape 
taged by having to work fr~ tIe ot er ?rofessIanals may be disadvan-
may be necessary to preve::: f~~~:~c~;~gS and re~orts, s~ch ~acrifices 
necessary to talk to the child more than to th~ chIld. WhIle It may be 
these procedures at least hel t d once dunng the course of a case, 
child must be questioned. pore uce the total number of times the 

In Seattle, as well as in oth ' . d' . , 
the prosecutor's office) fo ' ~r J~ns ,lctIOns, there IS a special room (in 
children's furniture) It I'ncrl md ervIewmg young children (with toys and 

, . u es a one-way mirro bl' , be mterviewed b . r, ena mg the chIld to 
y one person whIle others b 15' 

provides a comfortable environment ado serve. :hls approach 
of interviews. n a means ofreducmg the number 

Although creating a spe ' I "h'ld ' not be possible in smaller cc~a c I, . -onented" interviewing room may 
view children in comfortablemmu~I~Ies, e~orts should be made to inter
the police station or in fo~:~~~ar settl~gs. Questioning the child at 
atteITIPts should be made to see th ce, ~te~tmgs should be avoided and 
secure. This could be at the child~s c~~ m ,pl.a~es where the child feels 
presence of other family memb '11 ~, I.f ~t IS not a place where the ers WI mhlbit or intimidate the child 

1.4.3 Vertical Prosecution . 
In civil and criminal (!ases involvin child 

tors' offices should instit.ute " t· I g sexual abuse, prosecu-ver lca prosecution" h 
ecutor is assigned to handle ' were one pros-a case at all stages of the proceedings. 

Commentary 

A number of prosecutors' offices b h I 
a process known as vertl'cal ' .ot 16

arge 
and small, have instituted 

prosecutIOn Tradif 11 
assigned to a particular stag f th . ,IOna y, prosecutors are 
grand jury, trial and sentenci~ 0 e proceedmgs, such as arraignment, 
al different prosecutors V rt~' TlhUS, one case typically inv.olves sever-

. e Ica prosecution . I 
preventing the child from havin t IS ,an exce lent way of 
tors, and also contributes to a b;tt 

0 
repeat the detaIls to several prosecu

the child. er rapport between one prosecutor and 
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in criminal and civil trials, taking into account any constitutional 

limitations. 

Commentary 
One of the most traumat~~ parts of the legal process for many children, 

as well as adults, is testifying in court. Thus, where possible, efforts 
should be made to avoid the need for a child's testimony in court. In a 
recent survey, a number of prosecutors' offices indicated that they avoid, 
where possible, putting the child on the witness stand at preliminary 

hearings or grand jury proceedings. I? 

In addition, some jurisdictions provide for ways to prevent the child's 
testimony at trial in open court. Many state statutes or court decisions 
allow the public to be excluded during the victim's testimony in a 
criminal sex offense case. 18 A few state statutes specifically provide for 
video-taped depositions of the child victim's testimony in a criminal sex 

offense case. 19 

The issue of whether taking the child's testimony outside the presence 
of the public or the press violates the First Amendment was decided by 
the United ~)tates Supreme Court in Globe Newspaper Co. v. Superior 
Court.20 The press challenged a Massachusetts statute requiring closure 
of sex offense trials involving children. Although the Supreme Court 
held that mandatory exclusion of the press and public violates the First 
Amendment, the court stated that closing the trial during the victim's 
testimony may be left to the judge's discretion and decided on a case-by-

case basis. 
A more difficult, and perhaps insurmountable problem, at least in 

criminal proceedings, is whether the child may testify outside the offend
er's presence wl'i:hout violating his or her Sixth Amendment right to 
confront witnesses. One commentator has proposed the creation of a 
special "child-courtroom," which would allow the prosecutor, defense 
counsel, and the judge to be present during the child's testimony while 
the defendant observed the questioning by means of a one-way mirror.

21 

The defendant would be able to use a monitoring device to communicate 
with his attorney. Unfortunately, one court has held in a criminal chilJ 
abuse case that the right to confront witnesses means the right to phys
ical, face-to-face confrontation,22 thus making this type of innovation 

invalid. 
The constitutional limitations may not be as much of an obstacle in 

juvenile court proceedings because there are no criminal sanctions .. 
Moreover, the child's interests are paramount in the juvenile court. For 
example, one court held that the child's testimony in a juvenile court 
neglect proceeding may be taken outside the parent's presence in the 
judge's chambers, as long as the prosecutor and defense counsel were 
present and the child could be subjected to cross-examination.

23 
The 

court analogized such cases to custody proceedings in which the welfare 
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and best interests of the child are the primary concern H 
~~~~ h~ld that the parent's right to confront Witn~ss~;:::;' ~~~th~~ 
I 

·Ige m J~vemle court where emotional trauma to the child can be 
c ear y estabhshed. 24 

1.5 Training and Specialization 
All profess;onals who deal with intrafamily child sexual ab 

~~~:~;~;::;;~::~~7~ ~::~;i~~:I::~~~~:rf;~~::~ :: 
, ,m ervlewmg techmques. Where possible a en 

cles should establish special units responsible for handll'n'g sg h-
cases. . uc 

Commentary 
Training is essentiC!1 for competent handling of sexual ab 

should contribute to greater sensitivity and ex ertise use cases, and 
professionals Who regularly deal with these p on the part of 

In I . . cases. 
~ger cOmmU~It1eS, special units should be established in the r -

ecutor s office whIch exclusively handle child sexual abuse p os 
handle all sexual assault or all child abuse cases S ffi cases or 
spec' I h'ld b . . ome 0 ces have 
abus~a c~s:s ar: i~s~::~~ 2~;~:~~:~~~ units, ~ithin which child sexual 

be assigned to handle aU'the child sexua;:~:S~I~::~:ne prosec~tor could 

tO~ight be as::gned for a specified period of time 'o~ :~:~:~::~::~:-
. ere p~SSI. .e, other agencies also should create special units ~r 

assIgn one mdividual to handle all sexual abuse cases. Police de art
~ent~th~ve bdeen .forerunners in the area of establishing sex offense u~its 

OSpi a s an chIld protective service agencies also should' . 
more staff memb t d I assIgn one or 

. hers 0 ea exclusively with child sexual abuse cases 

O
agam, IPeHr ap~ on a rotating basis. For example, at San Francisco'~ 

enera ospital one pers' . , on IS responsIble for reviewing all the h'ld 
sexual abuse cases and th . d . C 1 d" . ' ere IS a etalled written protocol which all 

~ n:!~Ce;e~:~:sts. m~st follow in examining and treating child victims. 
sexual abuse cas~~~~6 s around the country have such protocols for child 

1.6 Specific Statutory Definitions 
J Cri~inal statutes should specifically define sexual abuse of a child 

:~~e:~:u~:';;;~:~::: ~:~~:;~I;~~:':::X:::r~~~::~;~t!~II~ta:~ 
e ne such abus·z by reference to the definition in the crimina» 

st~~te. The follow~ng acts should constitute sexual abuse of a child: 
a~y penetration, however slight, of the vagina or anal opening 
~h one. person b! t,he penis of another person, whether or not 

ere IS the emiSSiOn of semen; or 
(2) any sexual contact between the genitals or anal opening of one 
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person and the mouth or tongue of another person; or 
(3) any intrusion by one person into the genitals or anal opening 

of another person, including the use of any object for this 
purpose, EXCEPT that, it shall not include acts intended for a 
valid medical purpose; or 

(4) the intentional touching of the genitals or intimate parts (in
cluding the breasts, genital area, groin, inner thighs, and 
buttocks) or the clothing covering them, of either the child or 
the perpetrator, EXCEPT that, it shall not include: 
(a) acts which may reasonably be construed to be normal 

caretaker responsibilities, interactions with, or affection 
for a child; or 

(b) acts intended for a valid medical purpose; or 
(5) the intentional masturbation of the perpetrator's genitals in 

the presence of a child; or 
(6) the intentional exposure of the perpetrator's genitals in the 

presence of a child, or any other sexual act, intentionally 
perpetrated in the presence of a child, if such exposure or 
sexual act is for the purpose of sexual arousal or gratification, 
aggression, degradation, or other similar purpose; or 

(7) sexual exploitation, which includes allowing, encouraging or 
forcing a child to: 
(a) solicit for or engage in prostitution; or 
(b) engage in the filming, photographing, videotaping, pos

ing, modeling, or performing before a live audience, 
where such acts involve exhibition of the child's genitals 
or any sexual act with the child as defined in sections (l)n 
(6) of this recommendation. 

Commentary 

In most jurisdictions today, criminal statutes have been revised to 
define explicitly unlawful sexual acts with bo'th adults and children. 27 

Although all states except one specifically include "~exual abuse" in their 
child abuse and neglect reporting laws, most of these statutes do not 
define the term; however, some refer to the definitions in the criminal 
sexual offense statutes. 28 Also, many juvenile court acts do not mention 
explicitly sexual abuse as a basis for juvenile court jurisdiction. Roughly 
half the states specifically include it in their jurisdictional definitions of 
abuse and neglect, but do not state what acts constitute "sexual abuse. ,,29 

As with the reporting statutes, some juvenile court jurisdiction statutes 
define sexual abuse by reference to their criminal sexual offense 
provisions. 

If states wish to incorporate definitions by reference, sexual abuse 
should be specifically defined in the criminal statutes, since precise 
definitions are more critical in criminal prosecutions. Older criminal sex 
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offense laws, including statutory rape, sodomy, or indecent liberties 
statutes, often employed vague or broad language, such as "carnal 
knowledge," "lewd and lascivious acts," or "the abominable and detest
able crime against nature." The language,suggested by this recommenda
tion represents an eclectic approach, largely derived from criminal 

, reform legislation. 30 The definitions and acts covered by this recommen
dation also are intended to be comprehensive, encompassing any form of 
intentional and explicit sexual behavior with a child or in a child's 
presence. 

There are, however, a few areas in which problems arise in attempting 
to define illegal sexual acts and which are not adequately addressed by all 
the reform laws. First, it is important that an exception for medical acts 
be provided when there is a prohibition against penetration by an object, 
or the touching of intimate parts [Sections (3) and (4)]. Second, an 
exception should be made for the touching of intimate parts which may 
not be sexual in nature, but could involve washing, affection, or even 
spanking [Section (4)]. Rather than enumerate and possibly exclude 
certain types of contact which should not be covered under the sexual 
touching provision, broader language relating to typical parent-child 
interactions or contact has been used. 

It also was decided that for acts involving sexual touching [Section 
(4)], the intent or purpose of the touching would not be included. One 
reason for this choice is that the motivation for committing sex offenses 
varies widely and may encompass some purpose which would not be 
stated. Further, it was felt that a more logical method was to include 
language as to what contact should be exempted from inclusion in the 

. definition. The reasoning is that prosecutors should not have to prove as 
an element of the crime the perpetrator's intent or purpose when he 
sexually touches a child. Thus, language often used in statutes such as 
"for the purpose of sexual arousal or gratification," or other similar 
purpose is not included as an essential element of the crime. 

Some reform statutes have dealt with the above problem by stating that 
the touching must be intentional, and "for the purpose of sexual arousal 
or gratification." In addition, some statutes use language that the touch
ing must be "reasonably construed as being for the purpose of sexual 
arousal or gratification. ,. One court's interpretation of the latter terminol
ogy is that it be "read as a substantial lessening of the prosecutor's burden 
of proof; the touching must be intentional but the actor's purpose need 
not be proven to the jury. On the contrary, the jury may find that the 
actor's actual purpose was other than sexual gratification, e.g., anger, 
revenge, but still find that sexual contact had taken place.,,3l Indeed, one 
court stated that such language was included in the statute "in order to 
exclude from its coverage affectionate caresses of a child. ,,32 Since this 
appears to be the legislative intent in using "for the purpose of' language, 
it was felt that a better approach is to specifically state the exclusion, and 
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place the burden on the defendant to prove that the acts did not have a 
sexual purpose. 

Sexual acts involving exposure of genitals or other sexual acts does 
include "for the purpose of' language. An example of the reason such 
language was included for this type of sexual behavior is that the pros
ecutor should have the burden of proving that the exposure was for a 
purpose other than what might be considered "normal" nudity of parents 
around their children. 

This recommendation also specifically includes sexual exploitation of 
children a severe form of sexual abuse which has been the focus of , 
recent public and professional concern. While such exploitation is a 
criminal offense in all states, only a few states specifically include it in 
their reporting statutes. Federal legislation was passed in 1978 providing 
criminal penalties for producers of child pornography if they know it will 
be transported for commercial purposes in interstate commerce, and for 
parents who knowingly permit a minor to participate in producing such 
material. It also punishes distri!:/ators of obscene material involving 
children.33 

1. 7 Juvenile Offenders 
Therapeutic dispositions should be authorized, and specialized 

treatment available for juvenile child sex offenders who alre the 
subject of criminal, delinquency, status offense, or child protection 
proceedings. 

Commentary 

A sizable percentage of sexual offenses are believed to be committed 
by juveniles. 34 Many of these offenses involve child victims. Until re
cently, little attention has been paid to this offender population.35 One 
interesting finding in an evaluation of juvenile sex offenders in Washing
ton state was that almost half of the juveniles who committed sex of
fenses against children had been physically or sexually abused 
themselves as children.36 Data from a sex offender program in the Con
necticut prison system also suggests that 70% of the child sex offenders 
were sexually abused as children. 37 

Since many studies have demonstrated that abusive parents were often 
abused as children, it is not surprising that juveniles who were abused 
also abuse children, even before reaching adulthood. Indeed, juvenile 
offenders who have been sexuaHy abused by a parent may in tum sexual
ly abuse a younger sibling. What is particularly distressing, however, is 
that the number of reported cases of boy victims is very low (two to ten 
times less than the number of reported cases of girl victims). 38 Thus, .a 
major discrepancy seems to exist between the large number of male adult 
offenders who have been sexually abused as children and the few number 
of reported cases of young male victims that come to the attention of 
authorities. 
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Clearly, detection and intervention efforts must be improved to begin 
to identify boy victims of sexual abuse and to stop the generational cycle 
of sexual abuse of children. Moreover, there is a need for longitudinal 
research on the psycho-social development of child victims of sexual 
abuse. It has been suggested that although further documentation is 
necessary, sexually abused female victims may become involved in 
prostitution or become runaways, while male victims become offenders 
(i.e., self-destructive vs. other-destructive behavior).39 

While understanding the etiology of juvenile sex offenses against 
children is important, such understanding is only useful where it ulti
mately leads to improved intervention and prevention efforts. It has been 
noted that juveniles should not be dealt with lightly, or their behavior 
considered merely sexual experimentation, situational, or an expression 
of normal aggressiveness in a sexually maturing male. 40 Tris, however, 
does not detract from the fact that their behavior needs to be treated' as , 
with the adult offender, the juvenile offender's crime is a "symptom-the 
offense may be punished, but the condition must be treated. '41 

It is important to provide specialized treatment for juvenile offenders, 
whether they are tried as adults in criminal proceedings, or involved in 
juvenile court status offense or delinquency proceedings. Where the 
"offender" is a young child who is also a victim of sexual abuse by the 
parent, a child protection proceeding may be brought to deal with the 
problem. 

A few programs have been developed in recent years to provide 
diagnostic and specialized treatment services to juvenile child se ..•. .if· 
fenders. 42 As more treatment programs are established to deal wit!" .. thi 
popUlation, perhaps we will see increased reporting of sex . .',If'er;·;js 
committed upon children by juveniles. 

PART II. CIVIL PROCEEDINGS 

2.1 Including the Parent Who Did Not Commit the Sexual 
Abuse as 8. Patty in a Child Protection Proceeding 

In a chil~ protecti([iln proceeding involving sexual abuse, the fol
lowing factor.s should. be cODsid€':-ed in deciding whether to include 
the parent who did not commit the abu8!;, ~:;:, ;:a party: 

(1) whether such parent knew or had n;3sonaiJie cause to believe 
the cbild had been abused and faU'd to t3ke Jrel~sonable steps 
to prevent it; 

(2) th~ adions such parent took to pr(}t~;t\ support and care for 
the <th~i<:di §()lIowing disclosure of ·:!U~ ab~~st,;;; and 

(3) whetht~r such parent voluntarilJ' ;lU~reed t<} participate in a 
speciaiiz~d c:ounseHxlg or treatmeliit pr~'jgl'am~ and to accept 
other protecfive~~rvices. 
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Commentary 
Most juvenile court acts provide for jurisdiction of th~ juvenile .court 

over a parent who allows his or her child to be abused, eIther physIcally 
or sexually by the other parent.43 Unfortunately, such language usually is 
not defined. As a result, petitions are filed in many jurisdictions as a 
matter of course against not only the sexually abusive parent but against 
the other parent as well under the broad language of "allowing the sexual 

abuse to be committed." 
In order to insure that a child is protected from further abuse and to 

provide services to the family, the use of broad language may be neces
sary to permit courts to readily assert jurisdiction. Nevertheless, ~ot all 
cases necessitate t.he filing of a petition against the parent who dId not 
commit the abuse. The state should not intervene where a child can be 
fully protected by the other parent; it is only where the child's caretaker 
has abused or cannot protect the child from abuse that intervention is 
justifiable. This recommendation takes the position that whether a parent 
allowed the abuse to be committed should not be the sole criterion for 
filing a petition against such a parent. While the second and third criteria 
suggested in the recommendation may not be appropriate as statutory 
prerequisites to filing a petition, they should at least be used as guidelines 
by prosecutors or agencies in deciding whether to file a petition. 

The knowledge or role of the non-participating parent is a familiar 
topic in the mental health literature on family dynamics where a child is 
sexually abused by a parent. The discussion usually focuses upon the 
mother, in part because the most commonly reported and understood 
type of parental sexual abuse of a child is by the father. It has been found 
that some mothers unconsciously condone the abuse. primarily because 
they fear dissolution of the family unit if the abuse is disclosed. As one 
author has stated, "the mothers of incest victims are dependent on their 
husbands and some, unable to acknowledge that their partners have 
abused their children, become invested in a self-protective way in not 
knowing. For if they know, they will be required to act in ways that 
threaten the very underpinning of their Ii ves. ,,44 Thus, the non-participat
ing parent may take a defensive stance to justify her choice in spouse and 
to avoid an ego-challenging experience. Moreover, she may make a 
deliberate effort to not see what is happening even after disclosure 
because of her own feelings of horror and powerlessness. 45 

Whether the non-participating parent's role was conscious or uncon
scious, her denial of the situation may serve to provide tacit permission 
for the sexual relationship to continue.46 Thus, some contend that the 
occurrence of the abuse is the only factor to be considered in deciding to 
file a petition in the juvenile court, where proceedings are brought not 
"against" the parent, but rather on behalf of and to protect the child. It is 
suggested that if a child has been harmed by one paren~, juvenile court 
jurisdiction has been established, whether or not the non-participating 
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parent. knew, should have known or had no knowledge of the abuse; such 
behaVIOr sh~uld only be taken into account at the dispositional phase of 
the proceedmg, after the court has assumed jurisdiction.47 Thus, even 
where the non-participating parent appears supportive and able to protect 
and care for the child, one scenario is that there should be an adjudication 
of abuse, but at disposition, the child CQuld be left in the custody of the 
non-participating parent under protective supervision of the court. 

The counter-argument is that the knowledge of the non-participating 
parent, coupled with her actions following disclosure to protect the child 
~rom further abuse, should be relevant factors in deciding whether to 
mclude such a parent as a party in a child protection action. It should be 
noted that in terms of the knowledge requirement, the language "reason
able cause to believe the child had been abused" means facts and circum
stances based upon accurate and reliable information that would justify a 
reasonable parent to believe her child had been sexually abused. 

~here are several reasons for taking the factors in subsections (2) and 
(3) mto account. First, in sexual abuse cases, the non-participating par
e?t, usually the mother, is especially vulnerable to scape-goating or 
dIsplaced anger from the offender. This is especially unfair where the 
offender has involved thl ")ild in an elaborate deception to "protect" the 
other parent from knowledge (where the child is threatened or admon
ished not to tell the mother, or told that he or she will split up the family). 
Second, once disclosure is made, some non-participating parents are 
unequivocally loyal to and supportive of their child, disassociate them
selves from the abuser, and agree to seek treatment for the child and 
themselves.48 Thus, thiG recommendation does not support intervention 
where the mother can and will protect the child from future harm. 

I; sh~uld be pointed out that regardless of the non-participating par
ent s pnor knowledge of the abuse, counseling generally is considered 
essential as a means of dealing with the traumatic effects of disclosure of 
the abuse, preventing its recurrence, and helping her protect the child. 
!f0wever, where the mother appears to resent being forced into therapy, 
It may be the strongest indicator of autonomy for both the mother and 
child; "counseling" can become the potential for condemning the mother 
for rejecting her husband or redefining the sexual abuse as a failure of the 
mother's marital role. 49 Thus, counseling should avoid stigmatizing di
a?~oses and should not be used to establish a form of co-equal responsi
bIlIty fo:- the abuse. As with treatment for the offender, the mother, 
therefore, should receive counseling in a specialized program or from an 
individual with knowledge and experience in dealing with intrafamily 
child sexual abuse. 

As discussed in the Commentary to Recommendation 2.2, Civil Pro
tection Orders, it might be more appropriate for the non-participating 
parent and child to initiate a civil protection order action where such 
parent appears able to protect the child. Moreover, the mere threat of 
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fil ' a J'uvenile court petition and the possibility of the child bei?g 
mg . . . r hid 

removed from the mother's custody may be suffiCient meentlve :or c 1 

protective services (CPS) workers to gain the mother'.s cooperatl.on. CPS 
workers can work closely with the parent and ChI~~ on. an mformal 
supervision basis, while being prepared to fi,le a petition If the mother 
fails to cooperate with the treatment or serVIces plan. . 

It is important to emphasize that some parent.s feel extremely ambI:a
lent and tom between their loyalty to the child and to the offendmg 
spouse. Frequently in a state of confusion, such.a par~nt may feel forced 
to choose the financial and psychological secunty WIth a spous~, rather 
than to protect the child. Under these circumstance~, the filIng of a 
juvenile court petition is necessary to protect the chIld, as well as to 
provide an incentive or leverage for her. t.o obtain treatment and other 
services. In addition, the filing of a petltIOn may cause the mother. to 
persuade the offender to leave the home, or to find another place to l~ve 
for herself and her children, in order to prevent the court from removmg 

the child from her custody. 

2.2 Civil Protection Orders 
Statutory provisions should be enacted to permit judicial issuance 

of civil protection orders in intrafami!y ~h~ld sexua~ abuse cases. 
Such orders should be made available III cIvIl protectIOn order pro
ceedings, as well as child protection and c.ustody actions. Statutes 
should specifically authorize courts to reqUIre the. perpetrator to do 
or refrain from doing one or more of the followmg: 

(1) Vacate the home; . ' .. 
(2) Limit contact or communication wIth the chIld vIctIm, other 

. children in the home, or any other child; 
(3) Refrain from further abuse; 
(4) Obtain counseling or participate in. a specialized treatment 

program; 
(5) Stay away from the home, neighborhood, school, or other 

place the child frequents; 
(6) Have limited or supervised visitation with the child; 
(7) Pay temporary support for the child or other family members, 

and the costs of therapy for the perpetrator, child victim, or 
other family members. 

The statute also should allow the court to order temporary custo
dy of the child to the parent who did not commit the abuse, or '. in its 
discretion, any other relief it deems necessary for the protectIon of 
the child. In addition, the statute should authorize the court to 
recommend counseling for the non-participating parent, the child, 
or other family members. Violation of a civil protection order should 
be a separate criminal offense. 
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Commentary 
Many states have enacted domestic violence statutes which authorize 

civil protection orders to prevent violence by one member of a household 
against another. 50 The statutes vary as to what relationship must exist 
between the abuser and victim for protection to be available. Most of the 
statutes provide relief to spouses, as well as to other family household 
members. Some statutes specifically provide for the issuance of a civil 
protection order in cases involving sexually abused children or all abuse 
cases. The protection order laws vary in terms of what the abuser may be 
ordered to do or not to do. Currently, all states which provide a remedy 
for abused children allow one or more of the orders listed in this 
recommendation. 

This recommendation reflects the view that in some cases ofintrafami
ly child sexual abuse, an action for a civil protection order or a custody 
proceeding may provide an alternative to juvenile court intervention or 
criminal prosecution. For example, as discussed in the previous recom
mendation's commentary, juvenile court action may not be necessary 
because the non-participating parent is able to care for and protect the 
child. Where the parents have separated or divorced, a custody or protec
tion order proceeding might be appropriate as a means by which the non
participating parent can prevent further abuse or contact by the offending 
parent. Or, protection orders could be sought under some statutes against 
an unrelated household member, such as the mother's boyfriend. In 
addition, 'the non-offending parent and child may not wish to press 
criminal charges, although they want to prevent further abuse of the child 
by the offending parent. 

When child protection proceedings are initiated, juvenile court stat
utes should specifically authorize the issuance of protection orders. A 
primary benefit of such orders is that they often obviate the need for 
removal of the child from the home by authorizing courts to order the 
abuser to vacate the home. This has become one of the major reform 
goals in terms of the legal system's involvement in intrafamily child 
sexual abuse cases. In general, statutory authorization of protection 
orders in juvenile court proceedings should permit courts to order a wide 
variety of dispositional alternatives which both protect the child, as well 
as require treatment for the abuser and the rest of the family. 

Some domestic violence statutes allowing protection orders for sex
ually abused children authorize a parent to file a petition on behalf of the 
child victim; some also allow an adult member of the household to file a 
petition for a minor. In addition, a guardian ad litem, child protective 
services worker, or the child's attorney should be permitted to file a 
petition for a protection order on behalf of the sexually abused child. 

Experience with protection order laws reve~ls that they are most 
effective when statutes spell out specific procedures by which courts and 
law enforcement agencies should issue and enforce orders, and when the 
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laws make violation of a protection order a criminal offense.
51 

Currently> 
violation of a protection order is a separate misdemeanor in only a few 
family violence laws that authorize the order in child sexual abuse c.ases. 
In several states, the abuser may be held in contempt of court for VIOlat
ing an order. Other statutes specifically set forth maximum jail sentences 

or fines. 
Perhaps more important to the enforcement of protection ord~rs are the 

arrest and other powers granted police in handling ?rote.ctIOn. order 
violations. The domestic violence laws often give polIce dlscretlOnary 
power to make a warrantless arrest if there is probable ca~se that: (1) a 
misdemeanor or an offense was committed, or (2) a protectIOn order was 
violated. Statutes providing for protection orders for sexually abused 
children also should include specific enforcement mechanisms. 

PART III. CRIMINAL PROCEEDINGS 

3.1. Intrafamily Sexual Abuse of Children 
Criminal child sexual abuse statutes should include a provision 

specifically prohibiting intrafamily sexual abuse of children. "Intra
family sexual abuse" means sexual abuse committed by a parent, 
caretaker, or adult household member in a position of authority or 

control over the child. 
Commentary 

A special provision should be included within criminal sex offense 
statutes prohibiting sexual abuse of a child by a parent, caretaker, or adult 
household member in a position of authority or control over the child. 
The telID "intrafamily" is used to describe sexual abuse by the aforemen
tioned perpetrators, here as well as throughout the recommendations. 
The purpose of specifically including an intrafamily provision is to give 
legislative recognition in the criminal code to the serious problem of 
sexual abuse of children by parents or parental figures. A number of state 
laws provide explicit prohibition against this type of abuse or abuse by a 
perpetrator who has some relationship with the child. The perpetrator is 
defined variously as a parent, legal guardian, person in loco parentis, 
custodian, blood or affinity relation, household member, or any person in 
a position of authority. As noted, SLme statutes go beyond the intrafamily 
designation in our recommendation, by covering all persons in a position of 
authority, while others are more limited by covering only blood 
relatives. 52 

This recommendation specifically limits the offender to an adult per
son in a caretaker position in the home. Thus, older siblings who are 
minors are not intended to be covered here, nor are adult relatives who do 
not reside in the home. Offenses by juvenile siblings may be covered 
under other criminal sex offense provisions and should be handled in R 

different way.53 Grandparents, other adult relatives, or unrelated adults 
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or other juvenile offenders not living in the home also may be prosecuted 
under other provisions. On the other hand, step-parents or boyfriends of 
the mother who live in the home and assume the role of a parent would be 
covered by this recommendation. 

Most statutes provide for higher penalties when there is a relationship 
between the perpetrator and victim. This issue is covered under Recom
mendation 3.2, Statutory Degrees of Offenses Based on Certain Factors. 
In the past, sexual abuse of a child which occurred within the family was 
often viewed by the judicial system a~ a "family" problem, and the 
sentences imposed were usually light. While higher penalties for intrafa
mily child sexual abuse evinces recognition of its seriousness and the 
potential for greater psychological harm to the child than abuse by a non
family member, there is also a need for therapeutic dispositions in such 
cases (see Commentmy to Recommendation 3.3, Special Dispositions). 

3.2 Statutory Degrees of Offenses Based Upon Certain 
Factors 

Criminal statutes should establish degrees of sexual abuse of a 
child based upon the following factors: 

(1) the nature and duration of the abuse; 
(2) the age of the child; 
(3) the age of the perpetrator; 
(4) the relationship of the perpetrator to the child; 
(5) the use of force, threats, or other forms of coercion; and 
(6) the existence of prior sexual offense convictions or juvenile 

court adjUdications of sexual abuse. 

Commentary 

In addition to defining the prohibited acts with specificity, the other 
major reform of sexual assault laws has been to establish a hierarchy of 
offenses with corresponding penalties based upon tile factors set forth 
above. ~Il Generally, penalties are higher when: there is sexual intercourse 
or genital-oral sexual activity, rather than sexual touching; a young child 
is the victim; the perpetrator is a certain number of years older than the 
child (an age differential is more often used with older children); there is 
a relationship between the perpetrator and child (see Recommendation 
3.1, Intrafamily Prohibition); force or threats are used; or it is a repeated 
offense. This recommendation endorses the basic idea that a sexual 
offense is aggravated by these factors, for which higher penalties should 
be attached. 

Perhaps the greatest difficulty III these reforms has been drafting the 
provisions relating to an age difference between the child and perpetra
tor. Many laws provide that sexual acts with a young child (under 10, 11 
or 12) is prohibited regardless of the perpetrator's age. With older chil-
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dren, however, statutes often provide that sexual acts are prohibited only 
when the child is two, three, or four years younger than the perpetrator. 
The intent of these provisions is to protect teenage victims from se~~al 
abuse by older persons, while not punishing voluntary sex~al actIvIty 
between peers. The theory is that when teenagers are close 10 age, the 
sexual a~tivity is likely to be voluntary, whereas if the perpetrator is 
older the sexual activity is more likely to constitute abuse. The new 
laws: therefore, use the age difference as a means to distinguish between 
forced and voluntary sexual activity. Under the older statutory rape or 
indecent liberties laws, sexual behavior with a minor, whether voluntary 
or coerced, was a crime, carrying one severe penalty. Indeed, all minors 
below a certain age (usually 16 or 18) were considered incapable of 

consenting. 
While the new statutes providing for an age difference between the 

perpetrator and an older child treat se:mal abuse as a crime against bodily 
security, and not against morality, there are gaps in their coverage. One 
problem is that there may be situations in which a perpetrator is younger 
than the age specified in the statute. This could occur, for example, by an 
older sibling or neighbor. One way of dealing with this problem is to use 
the age differential, but to provide that when the perpetrator is less than 
the specified age, or there are less than the specified number of years 
between their ages, there must be proof that the child was pressured, 
coerced, bribed, or physically threatened or forced to engage in sexual 
acts. Force, or the threat of force, has always been an element of the 
crime of rape in adult victim cases. However, in cases involving child 
victims, proof of force traditionally has not been required. Such proof 
here would be limited to those situations in which the child is close in age 
to the offender and the child is over a specified age. This may be the best 
method of protecting the older child or teenager, without providing 
criminal penalties for voluntary sexual activity. 

3.3 Alternatives to Traditional Prosecution and Sentencing 
Altermltives to traditional criminal prosecution and sentencing 

should be statutorily authorized for intrafamily child sexual abuse 
cases. These should include, but not be limited to, pretrial diversion 
and postMconviction alternatives, conditioned upon mandatory 
treatment and other protective orders. Specific criteria and mecha
nisms should be set forth for determining whether treatment is 
appropriate, and i.f so, what type of approach should be utilized. 

Commentary 
In addition to civil remedies, some domestic violence laws provide 

criminal penalties for spouse abuse or other types of intrafamily vio
lence. These criminal laws also include detailed procedures providing 
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for special dispositions. 55 Although a few criminal domestic violence 
laws may be construed to cover sexual abuse of children, the focus has 
primarily been on physical spouse abuse. The alternative dispositions 
available under these statutes evince recogL;tion of the need to deal with 
intrafamily crimes differently than crimes perpetrated by strangers. Such 
laws provide models for developing alternatives within th~ criminal 
justice system for sexual abuse of a child by a family member. 

Some statutes allow the court to impose various conditions on the 
abuser's pretrial release. Of particular interest are statutes which autho
rize deferred prosecution or pretrial diversion, for which conditions of a 
protection order and counseling may be imposed. Further, some statutes 
provide for post-conviction alternatives, including probation conditioned 
upon counseling and compliance with protection orders. The types of 
protection orders which should be made available are fully set out and 
described in the Commentary to Recommendation 2.2, Civil Protection 
Orders. 

In a number of jurisdictions across the country, pretrial diversion 
programs have been specifically established for offenders in intrafamily 
child sexual abuse cases; some programs operate pursuant to statutory 
authority. 56 Pretrial diversion, a criminal justice reform begun in the 
1960s, is typically defined as the suspension of criminal proceedings, 
conditioned upon the performance of specified obligations by the defen
dant; the case will be dismissed upon successful completion or compli
ance with the conditions of diversion. Pretrial diversion does not mean 
de-criminalization of the offense. The offender remains under the con
tinuing control of the criminal justice system, subject to the conditions of 
the diversion agreement, and fully subject to further criminal prosecution 
and sanctions if the terms of the agreement are violated. 

The major emphasis of a pretrial diversion program is the rehabilita
tion of the defendant. 57 The use of diversion is premised on the theory 
that punishment for certain offenders is not a deterrent, and that treatment 
can change the behavior patterns which led to and may again lead to 
criminal activity. Treatment also may be more effective as a condition of 
pretrial diversion than of probation after conviction, because defendants 
are likely to be more motivated to cooperate to avoid the anxieties of 
prosecution and a possible jail sentence and criminal record,. However, 
avoidance of conviction is not an end in itself, but is considered a tool or 
incentive to facilitate treatment. 

The responsibility for determining an offender's eligibility usually 
rests with the prosecutor. Pretrial diversion programs for intrafamily sex 
offenders generally limit eligibility to non-violent, first offenders. Other 
factors are also taken into consideration, such as whether the offender 
will cooperate with and benefit from a treatment program. 58 Perhaps the 
most critical factor in determining the feasibility of a diversion program 
is the availability of specialized treatment in the community. 
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If state statutes permit, the record of participation. in the diversion 
program and the arrest record may be sealed or expunged. Without these 
provisions, the offender may subsequently face problems common to a 
convicted defendant. When adopting pretrial diversion programs, there 
also are several sensitive legal issues that must be addressed. 59 For 
example, most legal commentators believe diversion should not be con
ditioned upon a guilty plea or acknowledgment of responsibility, despite 
the fact that it serves to safeguard the prosecutor's case.

60 
However, 

many diversion programs, including those established for intrafamily 
child sexual abuse cases, require an admission, believing that it is the first 
step toward successful rehabilitation. 

Equal protection and due process considerations also should be built 
into the diversion guidelines. Offenders should be represented by coun
sel at any hearing to determine eligibility, as well as when the decision to 
diven ~s made. The offender should also be represented by an attorney 
before any waiver of his constitutional rights, including the right to a 
speedy indictme~t .and trial, to insure that the waiver was voluntary. 
Additionally, the diversion program should insure confidentiality of the 
offender's statements during application for diversion, as well as during 
the course of treatment, by not permitting their u.se in a resumed prosecu
tion. This confidentiality is often provided for by statute or court rule, or 
as formal policy of the diversion program. 

In addition to providing for pretrial diversion programs, statutes 
should also authorize post-conviction alternatives. Especially in cases 
where offenders plead guilty, probation and work-release should be 
made available, conditioned upon participation in a treatment program 
and compliance with various protection orders. Some jurisdictions have 
developed programs for handling intrafamily child sexual abuse cases 
that include these alternatives. 61 As further conditions of probation, the 
defendant may he required to pay court costs and costs of treatment for 
the victim. He may also be required to part:icipate in other community 
programs. Successful completion of the conditions of probation may 
result in the termination of probation and modification of protection 
orders and treatment requirements. However, if the defendant fails to 
cooperate with treatment, or violates any other term of the disposition, 
probation may be revoked and the full sentence imposed. 

3.4 Sexual Psychopath Statutes 
Sexual psychopath statutes should be repealed or their applicabil

ity limited in intrafamily child sexual abuse cases. 

Commentary 

The public's uproar over the commission of brutal sex crimes by sex 
offenders accounted, in part, for the enactment of sexual psychopath 
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statutes.G2 A number of states passed statutes which provide for commit
ment of sexual psychopaths to mental health facilities instead of to 
prisonsY A "sexual psychopath" (also called by other terms such as 
psychopathic personality, sexually dangerous person, mentally abnormal 
sex offender, or criminal sexual psychopath) is typically defined as a 
person, not insane, who by a course of repeated misconduct in sexual 
matters has evidenced such lack of power to control his sexual impulses 
as to be dangerous to other persons. The types of sexual offenses for 
which an offender may be committed vary from state to state, although 
all statutes cover sex offenses involving children. 

Sexual psychopath statutes appear to be predicated on the view that 
prison sentences are not a deterrent to sexual psychopaths, and that with 
proper treatment, these offenders may become useful citizens again. 
Fu~her~ because commitment is for an indeterminate period of time, 
socIety IS adequately protected, perhaps more so than if the offender were 
sentenced to prison. 

While the purposes behind these laws may be laudable, the practical 
effect has been disillusioning. Persistent criticism of sexual psychopath 
laws has led to the repeal of these statutes in a number of states. 64 First, 
the:e ha~e b~en constitutional challenges to sexual psychopath laws 
WhICh. pnmarily relate to the right to and nature of a hearing before 
commItment as a sexual p~ychopath. Even though commitment to a 
mental hospital under these statutes is purportedly for treatment and not 
punishment, the United States Supreme Court held in Specht v. Potter
son, that sexual psychopathy proceedings, whether denominated civil or 
criminal, are subject to the due process clause. 65 Sexual psychopath 
statu~e~ also have been challenged for violating equal protection, by 
provIdmg fewer procedural protections than are available in civil mental 
health commitment proceedings. 66 

In addition to constitutional infirmities, the underlying purpose and 
effect.s of sexual psychopath laws have been criticized. According to a 
promment commentator, one questionable assumption which gave rise to 
these laws is that sex offenders are more dangerous than other crimi
nals. 67 Even assuming this is valid, it has been said that psychopath laws 
'Ire not used in many states for the violent sex offender; it is the "passive 

.. morally offensive" perpetrator who is often the subject of sexual 
psychopath proceedings, while more violent offenders are subjected to 
the regular criminal process. 68 

Another problem encountered has been identifying the class of per
sons to whom sexual psychopath statutes apply. According to a report of 
the Committee on Psychiatry and Law of the Group for the Advancement 
ofPsyc~iatry, "(s]ex p~ychopathy is a questionable category from a legal 
standpomt and a meamngless grouping from a diagnostic and treatment 
st~ndpoi~t. ,,69 In fact, there appears to be no medical-diagnostic person
alIty eqUivalent for the legal term "sexual psychopath." In addition, the 
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lack of adequate d~finition has raised the. constitutional problem of 
vagueness. 

The most serious problem with sexual psychopath laws relates to the 
availability of effective treatment. A New Jersey report on habitual sex 
offenders indicated that "an underlying difficulty is the lack of psychiat
ric knowledge of methods that can be employed effectively to deal with 
psychopathic offenders. ,,70 The lack of treatment available in mental 
institutions constitutes a basic condemnation of the psychopathy laws, 
since the justification for such legislation is that sex offenders should be 
treated rather than punished. In terms of the application of these statutes 
in child sexual abuse cases, a recent report on treatment programs for sex 
offenders notes that child molestation is one of the most common of
fenses resulting in commitment under sexual psychopath statutes. 71 

Based upon the above reasons, it seems clear that at a minimum , 
sexual psychopath laws should not apply to most intrafamily child sex 
offenders. Indeed, current understanding and knowledge suggests that 
these offenders do quite well in outpatient treatment programs, many of 
which actively involve the legal system. 72 Most in-patient mental health 
facilities do not provide the type of treatment necessary to deal with the 
particular behavioral problems of these offenders. For example, a family 
treatment approach, which has had encouraging results in various parts 
of the country, may not be a viable approach in mental hospitals. 73 

Evidence also suggests that many intrafami}y child sex offenders do 
not pose a danger to society at large. A basic premise of many treatment 
programs is that most incestuous behavior is a result of severely dysfunc
tional family dynamics, and that the offender is extremely amenable to 
treatment and change, if the proper approach is taken. 74 For these rea
s~ns, community programs have emerged across the country which pro
VIde treatment as a condition of disposition in criminal or juvenile court 
proceedings. 75 As discussed previously, the coercive authority of the 
legal system is employed with treatment as a condition of probation or 
work-release (jail-time at night and weekendS with release to work and 
for attendance at therapy), or, pretrial diversion. Moreover, in these 
programs, the child victim is adequately protected through the use of 
protection orders. 

3.5 Prosecution of Participatin,g Parent 
A parent should be held criminally responsible whelIl the 'other 

pare~! commits sexual abuse upon their child, only if sudl parent 
participated in committing the abuse, or had actual knovvl,edF!e of the 
abuse ~n~ intentionally failed to take reasonable steps toprf;vent its 
~ommlss~on o~ .future occurrence. Where such parent is 'criminally 
hable, dIspOSItions providing for specialized treatment should be 
authorized. 
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Commentary 
Prosecution of a parent in a case involving sexual abuse of a child by 

the other parent appears to be relatively rare. However, since it does 
occur, it was felt a position should be taken as to how it should be treated. 
Virtually all states have statutes providing criminal sanctions (usually 
misdemeanors) for child abuse and neglect which is intentionally, know
ingly or willfully committed or allowed to be committed by a person 
having custody of a child. 76 The language varies from state to state, but in 
essence, it establishes criminal liability whenever the non-offending 
parent knowingly fails to prevent harm to the child. Thus, in a sexual 
abuse case, if a parent in fact knew about the abuse, and made no effort to 
prevent its continuation, she would be subject to criminal prosecution. 

This recommendation therefore does not vary from the majority of 
existing statutes, except for the provision of treatment as part of the 
disposition. It represents the view that if the parent knew about the abuse, 
she should be liable for failing to protect the child. Some may be con
cerned about punishing a parent who did not actively encourage or 
overtly participate in the abuse; that is, creating liability based on simply 
a failure to act. However, a recent case of first impression in North 
Carolina involving physical abuse of a child by a third party in the 
presence of the child's mother suggests that this is not at problem.77 The 
court stated that a parent has an affirmative legal duty to protect his or her 
child, and may be held liable as an aider and abettor if he or she is present 
when the child is assaulted and fails to make reasonable efforts to prevent 
it. The court specifically rejected the claim by the parent that criminal 
liability may not attach unless an affirmative act is taken. The court stated 
the general rule that mere presence of a person at the scene of a crime 
does not trigger liability. However, it noted that there is an exception 
where the law imposes a duty upon persons standing in certain relation
ships to others, including the duty of parents to care for their children. In 
such a case, the parent may be criminally liable for a failure to act or by 
an act of omission. 

The above case involved a parent who was present when the abuse 
occurred, and it involved physical, not sexual abuse. This recommenda
tion would impose liability where the parent had "actual knowledge." 
Possessing actual knowledge would include those situations in which the 
parent was present, but also would encompass those in which the parent 
learned of the abuse by some other means. The fact that a child has been 
sexually as opposed to physically abused should make no difference, 
since in both cases the child has been harmed. The key, therefore, is the 
parent's knowledge. In sexual abuse cases, as described in detail in the 
commentary to Recommendation 2.1, Including the Parent Who Did Not 
Commit the Abuse as a Party in a Child Protection Proceeding, the 
mother may not know the abuse is occuring; in addition to efforts by the 
offending parent and child to keep the mother from knowing, sexual 
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abuse cases also lack the physical evidence more readily apparent wheI1 a 
child is physically abused. Thus, knowledge often may be difficult to 
prove, and as a result, few parents prosecuted. 

PART IV. EVIDENTIARY ISSUES 

4.1 Competency 
Child victims of sexual abuse should be considered competent 

witnesses and should be allowed to testify without prior qualification 
in any judicial proceeding. The trier of fact should be permitted to 
determine the weight and credibility to be given to the testjr:}iWY~'. 

Commentary 

The need for the child victim's testimony in a sexual ;Jbus( case may 
be critical since the availability of other admissible e\'.idt:nc\~ is ",ften 
scarce, if not non-existent. The child, therefore, becoines t.he pf0secu
tor's most valuable resource. 78 A trend is developing in state ·~tatutes to 

abolish the competency requirement for children by adopting Rule 601 Jf 
the Federal Rules of Evidence. The adoption of Ru1 ..... 601 should ma ... e~: 
possible for more children to be qualifed as witnesses. Rule 60 i pr0vh1r,':6 
that "every person is competent to be a \vitness except as ('·:her ..... !::;.~ 
provided in these rules." The rule effectiw;ly limits all ground~ ofinct~m
petency, including age, as well as religious belief, convictk . of crime, 0:

mental incapacity. The Practice Comment to Rule 601 explai~s Cl?:t "the 
facts that formerly constituted incompetency may be intrdwlced a:; mat
ters of weight and credibility for the trier of fact." 

The majority of states by statute or common law still pfescI!;; a: ~gc 

above which a child is presumed competent to testify. 7:) Re. )w the 
specified age, cOUl1s generally determine a l~hild's testimonial capacity 
based upon the following four factors: 

(1) Present understanding of the difference between truth and falsity 
and an appreciation of the obligation or responsibility to speak the 
truth (sometimes phrased as an understanding of the nature and 
obligation of an oath); 

(2) Mental capacity at the time of the occurrence in question to ob
serve or receive accurate impressions of the occurrence; 

(3) Memory sufficient to retain an independent recollection of the 
observation; and 

(4) Capacity to communicate or translate into words the memory of 
such observation and the capacity to u,der:;tand simple questions 
about the oC(,'l1rrence. 80 

In order to evaluate a child based OJ1 ttte~le f~ct(.c{s, c\~/m'U1 'i'!Ve tradi
tionally subjected. the child to voir dire" The PI! rpob.,;of the qth. hU.ming is 
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to d~termii1e if the child will be allowed to testify at all; weight, credibil
ity. or r;ignificance of his or her testimony are not at issue at this stage of 
fr.~ proceeding. 81 The judge has sole discretion to make a decision 
cO!icernin<;?; the child's competency based on an analysis of the above 
fou: facton~. Other observable factors such as demeanor and the level of 
maturity :Ire also assessed by the judge. The decision of the trial judge as 
to th.:: (:ompetency of a child is subject to appellate review, but will not be 
set aside in the absence of clear abuse. 82 

Since all of the standard competency tests are evaluated subjectively 
by a judge, a child found to be competent in one court may be deemed 
incompetent in another court. Professor McCormick indicates that the 
broad discretion allowed courts in deciding if a child can testify is 
primarily a function of judges' distrust of a jury's ability toc:bjectively 
evaluate a child's testimony. He advocates allowing the testimony to 
come in for what it is worth with cautionary instructions to the jury, since 
the child may be the only person available who knows the facts. 83 

If the competency requirement for children is liberaHzed, the child's 
testimony would still be subject to judicial review for sufficiency of the 
evidence. 84 Further, as noted above, the judge is empowered to give the 
jll.ry cautionary inst;'''ll!:l.ion<; regarding the same factors which would 
have been considered:n .Jcc~tnpetency determination, which now would 
be matters of \,veigh! and crcl.Hbiity. As with any other evidence, the jury 
can then wei~h ~he testimor,y and disregard it entirely if desired. 

Moreover, altllough verr young children, usually under four years, 
may not have snffident per,;eption, memory, or narration abilities, these 
deficiencies simply affect the credibility of the child's testimony. For this 
reason, in fact, many children under four are unlikely to be called as 
witnesses. Unless there is no other evidence, or the child is extremely 
mature, a very young chiiJ probably would not help the prosecutor's 
case. Despite the truthfulness of the child's story, the child's inability to 
be :J. .:redible witness would reduce the chances of a successful 
prosecution. 

Professor Wigmore best expresses the position taken by this 
recommendation: 

A rational view of the peculiarities of child-nature, and of the daily 
course of justice in our courts, must lead to the conclusion that the 
effort to measure a priori the degrees of trustworthiness in chil
d.·en's statementr;, and to distinguish the point at which they cease to 
ly':otally irwredible and acquire some degree of credibility, is futile 
and unprofitable. . . . Recognizing on the one hand the childish 
disposition to weave romances and to treat imagination for verity, 
and on the other the rooted ingenuousness of children and their 
tendency to speak straightforwardly what is in their minds, it must 
be concluded that the sensible way is to put the child upon the stand 
and let the story come out for what it may be worth. 85 
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4.2 Corroboration 
Corroborative evidence of the victim's testimony should not be 

required to establish a prima facie case in any criminal or civil 
proceeding involving child sexual abuse. 

Commentary 
In child sexual abuse cases, to require corroboration means to require 

~vidence which strengthens, supports, or confirms the child's testimony 
with respect to the main fact or corpus delecti. 86 In other words, the word 
of a child victim must be supplemented by testimony of other witnesses 
or by circumstantial evidence in order to sustain a prosecutor's case. In 
the past, a special legal requirement of corroboration was adopted in 
most states for sex offense crimes against both adults and children. 
Today, however, only three jurisdictions require corroboration as prima 
facie evidence in all sex offense cases involving children, although it is 
required in special or limited circumstances in some states; all states 
except one have abolished the corroboration requirement for adult 
victims. 87 

There are two premises which traditionally justified requiring corrobo
ration for sex offenses against children. The first premise relates to the 
credibility of sex offense complainants, both adults anti children. The 
second is that children have special problems of testimonial credibility. 
However, both of these premises are based on the following questionable 
assumptions. 

The first assumption is that complainants of sexual offenses frequently 
make false reports. 88 However, a "false" report may mean thftt no crime 
was committed because the complainant lied, that no crime was commit
ted because the activity was investigated and deemed non-criminal, or 
that the complainant simply refused to press charges. Further, existing 
statistics indicate that the frequericy of false reports for sex offenses 
approximates the frequency offalse reports for other crimes. Moreover, 
it is estimated that most sexual offenses are never reported to the authori
ties, perhaps because of the belief by victims that their complaints will be 
dismissed for insufficient corroboration in light of the corroboration 
requirement. 89 

The second questionable assumption is that the factfinder is biased 
toward the complainant and prejudiced against the defendant. However, 
existing data indicates that convictions at trial for sexual offenses occur 
at a lower rate than for other felonies. 90 This suggests that the actual bias 
and prejudice is reversed: the fact-finder is biased toward the defendant 
and views the complainant with suspicion. 

The third assumption is that a falsely accused defendant will have 
difficulty in defending himself. Lord Chief Justice Hale stated in 1680 
that "[rJape is an accusation easily to be made and hard to be proved, and 
harder to be defended by the party accused, though never so innocent. ,,91 
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This premise is based on the unique evidentiary factors of the crime of 
child sexual abuse "where the criminal issue often turns solely on the 
conflicting testimony of an unsupported complainant and the defendant. 
The corroboration requirement, in effect, is a prior determination that if 
the prosecutor's case stands solely on the testimony of the complainant, 
the defendant shall win. ,,92 As a result, prosecutors frequently refuse to 
bring uncorroborated cases even in jurisdictions without the corrobora
tion requirement. Thus, it would seem that the difficulty of defending 
against an uncorroborated child sexual abuse accusation is far less than 
the difficulty of successfully prosecuting this type of case. 

An assumption often made regarding children is that they are suscept
ible to overt or covert influences. While this may be true, there is 
evidence that children are no more likely to be influenced than adults. 93 

Another questionable assumption relating to children is that they are 
prone to fantasize. Although children do fantasize, these fantasies are 
based on their daily experiences. Children are unlikely to fantasize about 
sexual activity using adult terms because sexual matters are not generally 
discussed between parents and their children in an· informative way. 
Also, children usually fantasize in play situations and are unlikely to 
initiate a fantasy as a means to communicate seriously with an adult. 94 

Finally, Freud's theory that patients' reports of childhood sexual abuse 
by a parent were attributable to infantile sexual fantasies (leading to the 
formulation of his famous Oedipus complex) increasingly has come 
under attack. As one renowned psychiatrist stated, ". . . both cultural and 
personal factors combined to cause everyone . . . to welcome the idea 
that reports of childhood sexual victimization could be regarded as fanta
sies ... because this position relieved the guilt of adults"; current 
psychiatric and psychological theory and clinical experience reveals that 
many of Freud's followers were too quick to misinterpret or discount 
incidents of sexual assault upon children. 95 

The corroboration rule is an undesirable feature of prosecutions for 
sexual offenses committed upon a child. There are several protections 
existent in the criminal justice system which obviate the need for a 
corroboration requirement as an extra safeguard for defendants. As wit
nesses, children traditionally are tested for competency before they tes
tify. In some jurisdictions, a special cautionary instruction is given to the 
jury regarding the care with which it should assess the credibility of child 
witnesses. Further, the government is required to prove one charged with 
a criminal sex offense guilty beyond a reasonable doubt, a very high 
~tandard of proof. The use of corroboration should be viewed as persua
sive evidence in addition to the case in chief, not as an indispensable part 
of it. This will result in more prosecutions and convictions in cases of 
child sexual abuse. 
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4.3 Out-of-Court Statements of Sexual Abuse 
A child victim's out-of-court statement of sexual abuse should be 

admissible into evidence where it does not qualify under an existing 
hearsay exception, as long as: (1) the child testifies; or (2) in the event 
the child does not testify, there is other corroborative evidence of the 
abuse. Before admitting such a statement into evidence, the judge 
should determine whether the general purposes of the evidence rules 
and interests of justice will best be served by admission of the state
ment into evidence. In addition, the court should consider the age 
and maturity of the child, the nature and duration of the abuse, the 
relationship of the child to the offender, the reliability of the asser
tion, and the reliability of the child witness in deciding whether to 
admit such a statement. 

A statement may only be admitted under this exception if the 
proponent of it makes known to the advef'se party sufficiently in 
advance of the trial or hearing to provide the adverse party with a 
fair opportunity to prepare to meet it, his intention to offer the 
statement and the particulars of it. 

Commentary 

A child victim's out-of-court statements of sexual abuse are normally 
considered hearsay, and thereby inadmissible under traditional rules of 
evidence. Hearsay evidence is usually defined as testimony in court of a 
statement made out of court, offered to prove the truth of the matter 
asserted, its value resting upon the declarant's credibility. These state
ments are criticized because: (1) there is no opportunity to cross-examine 
the declarant whose statement is offered by the witness; and (2) the 
statement was not made under oath. 

However, there are several methods by which a child's statements 
involving sex offenses may be received into evidence. One is the "com
plaint of rape" theory, which permits the admission of a rape complaint 
as corroboration to rebut a presumption of silence inconsistent with the 
occurrence of the act. Another is the hearsay exception for declaration of 
present bodily feelings, symptoms, and conditions. Finally, there is the 
"excited utterances" exception (within the broader category of res gestae 
or spontaneous declarations) to the hearsay TIlle which includes sponta
neous statements made while under the influence of a startling event. 

Perhaps the most frequent hearsay exception under which courts have 
admitted statements of child sexual abuse victims is the excited utter
ances exception. Courts usually measure the spontaneity of the statement' 
by the time lapse between the event and the statement. In many jurisdic
tions, the spontaneity requirement has specifically been relaxed for state
ments of child sexual abuse victims, allowing into evidence statements 
made one or two days later, or, in one case, three months after the sexual 
assault. 96 
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For several reasons, the existing hearsay exceptiods are inadequate 
and do not permit most statements of child sexual abuse to be admitted 
into evidence. A special hearsay exception as set forth here should be 
created for admitting these statements, or in the alternative, a "residual" 
exception should be adopted (as is found in the Federal Rules of Evi
dence) which often would apply to such statements. As discussed later, a 
residual exception simply refers to a catch-all exception, under which 
statements may be admitted which do not fit into existing exceptions. In 
at least two states, Kansas and Washington, legislation has been pro
posed or enacted creati~g a special exception specifically for the admis
sion of children's statements of sexual abuse.97 

It may be more sensible to adopt a broader, residual exception than a 
special exception: Some commentators believe that the proliferation of 
exceptions has led to a confusing array of specific rules, some limited to 
narrow fact patterns, and to an overly categorical and superficial ap
proach to hearsay. 98 It is contended that many out-of-court statements 
which do not fit within the existing exceptions are trustworthy and 
necessary, and that such statements are generally excluded by conserva
tive courts or admitted by liberal courts who strain to fit the statement 
into an existing exception. 99 Statements of child sex offense victims 
represent one example of this problem; courts have often stretched the 
time between the event and a child's statement of sexual abuse beyond a 
point at which the statement can truly be considered spontaneous under 
the excited utterances exception. 

In part, it is this type of tortured interpretation of the hearsay excep
tions that has led to the adoption of a "residual" hearsay exception in the 
Federal Rules of Evidence, as well by almost one-third of the states. 100 In 
fact, in Wisconsin, the legislative history to the residual exception sug
gests that a case which admitted a child's statement of sexual abuse (not 
under a particular theory) may reflect an example of a judicially carved 
out special hearsay exception contemplated by the residual exception. 101 

Such an eXGeption allows into evidence statements which possess com
parable circumstantial degrees of trustworthiness to the existing excep
tions. This and other elements of the residual exception are incorporated 
in subsections (1) - (3) ofthis recommendation. These subsections reflect 
the two essential requirements for admissibility under the residual excep
tion, namely, trustworthiness and necessity. 

Courts seem to consider a child's statement of sexual abuse as very 
trustworthy, since they often justify its admission on grounds other than 
spontaneity, while technically admitting the statement under the excited 
utterances exception. They have indicated that young children usually do 
not make immediate complaints because of fear of reprisals, threats, or 
admonishments to secrecy. Courts also have pointed out that children are 
not adept at reasoned reflection and at concoction of false stories under 
such circumstances. 102 
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The necessity of this type of evidence also justifies admission of? d1ild' s 
statement of sexual abuse. In child sexual abuse cases, there are rarely 
eyewitnesses or medical evidence, and much of the evidence may be 
circumstantial or hearsay. Further, the child may not be a competent witness 
and thus be unable to testify. Another important reason for admitting such 
statements is that if the child retracts the story on the witness stand, the prior 
inconsistent statement may be admitted substantively; this is significant, 
since children are often pressured to recant, and the prior statement may 
otherwise be used to impeach the child witness. Again, courts have relaxed 
the spontaneity requirement to admit statements under the excited utter
ances exception because of the special needs and limitations of child wit
nesses and because of "the possibility of miscarriages of justice [l 'hich] 
assumes the character of a public danger. ,,103 

In order to assure fairness to the defendant, a number of other factors 
have been included. A child's statement can only be admitted if the child 
testifies, or if he or she does not testify, only where there is other 
evidence of the abuse. This is the approach taken by New York's Family 
Court Act and the Washington legislation. Also included to protect the 
defendant are specific factors which must be considered by the judge in 
deciding if the statement should be admitted. Finally, the last paragraph 
is designed to provide additional procedural fairness to defendants. 

4.4 Marital Privilege 
The marital privilege should not apply in any criminal or civil 

proceeding involving intrafamily child sexual abuse, and the spouse 
of the offending parent should be considered a comI.ellable witness. 

Commentary 

The common law marital privilege consisted of two separate privi
leges: the privilege against disclosure of confidential communications, 
and the testimonial privilege, which involved the disqualification of a 
spouse as a witness either for or against the other spouse. Today, howev
er, statutory provisions in most states have modified or abolished these 
common law privileges. Even before this legislative movement, howev
er, exceptions had been made in cases involving crimes against one's 
spouse or parental child abuse. 104 

The long-standing justification for the marital privilege is the preser
vation of family peace and harmony. As one commentator has stated, 
however, family harmon~',is nearly always past saving when the spouse 
is willing to assist the prosecution. lOS Further, even if family harmony 
might be preserved, when a child has been sexually abused, society's 
interest in the protection of children overrides its interest in protecting 
the marital relationship. One court stated that a key reason for eliminat
ing the privilege is to protect children from abuse which "could other
wise be practiced without fear of retribution. "106 
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Lastly, as previously noted, child sexual abus~ cases often lack phys
ical and medical evidence. Again, only circumstantial or hearsay evi
dence may be available and the child may not be considered a competent 
witness. For these reasons, the privilege should not apply, since "any 
rule that impedes the discovery of truth in a court of law also impedes as 
well the doing of justice. ,,107 

It was not until 1980 that the United States Supreme Court decided that 
a defendant may not prevent adverse testimony from his or her spouse in 
federal, criminal proceedings. 108 The Court also noted that the trend in 
state statutes is to abolish the privilege against adverse testimony. In
deed, as of the end of 1981, Utah was the only state in which the 
defendant could invoke the adverse testimonial privilege in criminal 
child abuse cases; only a few states permit the defendant to assert the 
privilege in civil cases involving child abuse.109 While the Supreme 
Court has continued to uphold the confidential communications privilege 
in federal cases, the vast majority of states no longer permit the privilege 
to be invoked in criminal or civil child abuse cases. 11O 

Generally, there are two types of statutes in which the marital privilege 
has been abolished: statutes relating to competency of witnesses and the 
child abuse and neglect reporting laws. In most witness competency 
provisions, spouses are considered competent, but cannot be compelled 
to testify. Thus, the defendant caI.~Jot prevent the testimony of his or her 
spouse, although the spouse may choose whether or not to testify. In the 
reporting laws, however, most of the provisions abrogating the privilege 
may be reasonably construed to compel the testimony of the non-offend
ing spouse. III 

4.5 Expert Testimony 
In intrafamily child sexual abuse cases, prosecutors should make 

use of expert witnesses who qualify under the rules of evidence, to 
aid the trier of fact in resolving issues relating to the dynamics of 
intl'afamily child sexual abuse and principles of child development. 

Commentary 

Expert testimony is routinely used in various types of legal proceed
ings. It differs ftom lay testimony in that a lay witness is qualified to 
testify only about firsthand knowledge and not about inferences or con
clusions, which are generally the sole province of the jury; the expert, on 
the other hand, has the power to draw such inferences which a jury is not 
competent to draw. 112 To qualify as an expert, an individual must possess 
skills, knowledge, or learning in a field in which the average person has 
inadequate knowledge and which will aid the trier offact in resolving an 
issue or in reaching a decision. 

The area about which the expert testifies must be a recognized "state of 
the art" field. Experts may testify in areas aboul which a jury has some 
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general knowledge, as long as it elucidates th~jury's understanding of an 
issue. ll3 The expert's special knowledge may derive from a variety of 
sources, including education and practical experience. The judge has 
wide discretion in whether to accept testimony from a particular expert, 
and rejection or failure to give weight to it will rarely be grounds for a 
successful appeal. 114 

The use of mental health professionals as expert witnesses in intrafa
mily child sexual abuse cases is a growing practice around the country. 115 

Expert testimony has indeed contributed to a greater understanding of the 
complex issues in these cases. Experts have been called to testify on a 
variety of issues, although there are several key areas which frequently 
arise and which dictate the need for an expert to provide elucidation for 
the jury or judge. These include the reasons why a child endures sexual 
abuse over a long period of time and why a child finally discloses the 
abuse. Another common issue is the non-offending parent's ambivalence 
about supporting the child because of divided loyalty between her child 
and spouse. 

It should be noted that an analogous type of expert testimony invol v
ing the "battered wife syndrome" is gaining acceptance by some courts. 
This should provide additional support for the admissibility of expert 
testimony in intrafamily child sexual abuse cases. Some courts have 
permitted mental health experts to testify in murder cases where a wife is 
claiming self-defense. The testimony is usually offered to explain why a 
battered woman remains with her spouse, why she fails to tell anyone 
about the abuse, and why she felt her life or her children's lives were in 
imminent danger. It has been held that such expert testimony provides 
juries with an il.lterpretation or understanding of the facts beyond that of 
the average lay person, and that the state of the art is such that a reason
able expert opinion is permissible. 116 Other courts, however, have disal
lowed this type of expert testimony, stating that the subject is within the 
jury's knowledge; the battered wife syndrome is not sufficiently devel
oped as a matter of commonly accepted scientific knowledge; and its 
prejudicial impact outweights the probative value. II? 

This recommendation is intended to encourage the use of expert wit
nesses to testify about the dynamics ofintrafamily child sexual abuse and 
principles of child development. In cases where evidence is lacking or 
largely circumstantial, such expert testimony is an evidentiary method 
which should contribute to more successful legal actions. 

4.6 Prior Sexual Acts 
Courts should have discretion to admit evidence of prior sexual 

acts between the offending parent and child to show either: (1) a 
depraved or lustful disposition of the parent; or (2) a plan, scheme, 
design, motive or modus operandi. Evidence of sexual acts by the 
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offending parent with other children should also be admissible to 
show plan, scheme, design, motive or modus operandi. 

Commentary 

A long-established evidentiary rule forbids the prosecution from ini
tially introducing evidence of a defendant's bad character, unless the 
accused gives evidence of his good character. Although such evidence 
may be relevant to the crime for which the defendant is then being 
charged, the danger of prejudice to the defendant is considered to 
outweigh its probative value. Thus, the prosecution may not introduce 
evidence of other criminal acts of the accused to show the probability that 
the defendant committed the crime of which he is currently charged. 
Such evidence may be offered, however, ifit is substantially relevant for 

some other purpose. 
One purpose for which evidence of prior criminal acts may be ad

mitted is "to show a passion or propensity for illicit sexual relations with 
the particular person concerned in the crime on trial. ,,118 Most jurisdic
tions have accepted this special exception in prosecutions for sexual 
offenses. 119 However, courts have been careful to limit the application of 
this exception to cases in which prior, similar offenses involved only the 
defendant and the prosecuting witness. Only a few jurisdictions admit 
alleged offenses committed against persons other than the prosecuting 
witness. 120 An even smaller number of courts have expanded the excep
tion to admit offenses which are not similar to the one with which the 
defendant is charged. 121 

One justification for admitting prior sexual acts is that there is usually 
grerit difficulty in proving sexual offenses involving a parent and child. 
The offense is usually non-violent, and thus produces no physical evi
dence. Furthermore, it frequently occurs in a clandestine manner, with 
the sexually abused child and the accused parent as the only witnesses. 
However, difficulties of proof should not justify admitting evidence of 
other sexual offenses automatically; rather, the evidence should be sub
jected to careful scrutiny by the judge. The judge would be empowered 
to exclude the evidence of other sexual offenses if, in his judgment, its 
probative value was outweighed by "the danger that it will stir such 
passion in the jury as to sweep them beyond a rational consideration of 
gUilt or innocence of the crime on trial. A decision clearly wrong on the 
question of balancing probative value against the danger of prejudice will 

f d· . ,,122 
be corrected on appeal as an abuse 0 IscretlOn. 

In crimes such as statutory rape and incest, the majority of courts have 
long recognized that a sexual relationship between the defendant and the 
prosecuting witness, other than the particular sexual act for whic~ the 
defendant is accused, is relevant in proving that the defendant commItted 
the act. 123 Indeed, parental sexual abuse of a child usually occurs repeat
edly over an extended period of time, making evidence of prior sexual 
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acts important in showing the existence of a course of conduct. Some 
states have even extended the exception to Include subsequent as well as 
prior relations and other sexual offenses not exactly similar to the offense 
charged. The justification frequently asserted for the exception is that a 
defendant's "lustful dispostion" is highly probative and that the evidence 
permits corroboration of a prosecutrix's testimony. 124 Also, evidence of 
previous sexual incidents between the accused parent and prosecuting 
child witness taken together may provide a pattern which makes the 
alleged incident seem much more probable. 

Similar sexual crimes by the defendant with persons other than the 
prosecuting witness are generally inadmissible to show a propensity for 
illicit sexual relations with the prosecutrix. However, courts have some
times admitted other acts under theories such as res gestae, or to show 
design, intent, plan, scheme, motive or modus operandi. 125 Courts have 
held that evidence of similar independent crimes is admissible for these 
purposes, as the crimes are sometimes so related that proof of one tends 
to establish the others. 126 

When admitting evidence of sex crimes committed by the defendant 
on other persons, it is important to consider the prejudicial effect on the 
defendant. The evidence should be admissible, however, when sexual 
offenses against other children (for example, siblings) can be shown to be 
a manifestation of a general scheme, a continuing plan, or a design to 
commit sexual acts. It is not uncommon for an offender to sexually abuse 
more than one child in the family, in which he usually begins with the 
oldest daughter, and then moves to younger daughters. Some courts 
admitting such evidence have emphasized the similarity between the 
alleged crimes and have concluded that they showed the same "bent of 
mind. ,,127 In addition, there is justification for allowing evidence of 
crimes against other children when the present crime is difficult to prove. 
Finally, admissibility to show modus operandi has been justified on the 
theory that the greater the number of witnesses, the less the probability 
that all are accusing the defendant based upon fantasy. 128 

4.7 Sexually Abused Child Syndrome 
Consideration should be given by the legal profession to the evi

dentiary viability of a "sexually abused child syndrome," which may 
be analogous to the "battered child syndrome." 

Commentary 
Expert medical testimony on the "battered child syndrome" has gained 

wide acceptance in the courts in both criminal and child protection 
proceedings.

129 
In essence, the battered child syndrome is a medical 

diagnosis that a child has sustained certain types of injuries which were 
n~t cause~ by accidental means. The syndrome il1volves a young child 
WIth partIcular repeated or severe injuries (including bone or skeletal 
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injuries at different stages of healing; subdural hematomas; and soft 
tissue injury) which are inconsistent with the parent's history or story of 
their occurrence. 

A finding of the battered child syndrome is not an opinion by a doctor 
that a particular person inflicted the injuries. However, courts have had 
little trouble attributing such abuse to the parent, where the parent had 
exclusive control or custody of the child when the injuries occurred. 130 

Some courts have applied the negligence theory of res ipsa Loquitur 
when the battered child syndrome is present. 131 In addition, several state 
statutes have codified this theory in their juvenile court acts. 132 In es
sence, once the battered child syndrome has been established by expert 
testimony, this theory allows an inference or rebuttable presumption of 
negligence, which shifts the burden to the parent to show that the injuries 
were accidental. Where the parent fails to provide a reasonable explana
tion, aprimaJacie case of the parent's negligence is established support
ing an adjudication of abuse, or a criminal conviction. 

One author has proposed a similar type of expert testimony and res 
ipsa Loquitur theory for juvenile court sexual abuse proceedings called 
the "sexually abused child syndrome." Where certain evidence is pre
sent, including either medical evidence or a statement of abuse by the 

I 

child which constitutes an "excited utterance," combined with other 
circumstantial evidence (such as behavioral indicators exhibited by the 
child and other family dynamics), it is suggested that a "sexually abused 
child syndrome" has been established. 133 

The above theory differs from the battered child syndrome in that 
expert testimony on the sexually abused child syndrome would be used 
to show not that the sexual acts were accidental, but to allow an inference 
that they occurred. It would not indicate who committed the abuse; 
however, applying the res ipsa Loquitur theory, the burden would shift to 
the parent who would be required to explain how the abuse occurred to 
avoid a finding of abuse. Failure to offer a satisfactory explanation would 
thus establish a prima Jacie case of sexual abuse by the parent. 

The experts most qualified to testify to the "sexually abused child 
syndrome" would be doctors where medical evidence exists, or mental 
health professionals, where various behavioral indicators and family 
dynamics constitute circumstantial evidence of sexual abuse. This syn
drome is an idea in an inchoate stage which requires much further 
thought and research before courts are likely to accept expert testimony, 
especially in a criminal case. However, its use in the future should 
greatly improve the legal system's involvement in these cases, by con
centrating less on a frantic search for admissible evidence, and more on 
obtaining protection of the child and treatment for the child and family. 
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II. Child Sexual Abuse and the Law (J. Bulkley 3d ed. 1982) 
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Child Sex Offense Statutes 

Chapter 2 D. Wulkan and J. Bulkley, Analysis of Incest 
Statutes 

Chapter 3 J. Bulkley, Analysis of Civil Child Protection Stat-
utes Dealing With Sexual Abuse 

Chapter 4 J. Bulkley, Other Relevant Child Sexual Abuse 
Statutes: Domestic Violence and Sexual Psycho-
path Laws 

Chapter 5 D. Lloyd, The Corroboration of Sexual Victimiza-
tion of Children 

Chapter 6 G. Melton, J. Bulkley and D. Wulkan, Competency 
of Children as Witnesses 

Chapter 7 J. Bulkley, The Marital Privilege in Child Sexual 
Abuse Cases 

Chapter 8 J. Bulkley, Evidentiary Theories for Admitting a 
Child's Out-of-Court Statement of Sexual Abuse at 
Trial 

Chapter 9 L. Berliner, L. Blick, and J. Bulkley, Expert Testi-
mony on the Dynamics of Intrafamily Child Sexual 
Abuse and Principles of Child Development 

Chapter 10 G. Melton, Procedural Reforms to Protect Child 
Victim/Witnesses in Sex Offense Proceedings 

Chapter 11 G. Liles and J. Bulkley, Prior Sexual Acts of the 
Defendant as Evidence in Prosecutions for Child 
Sexual Abuse 
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