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FOREWORD

The exclusionary rule is one of the most controversial features of the
American justice system. As set forth by the Supreme Court, the rule
requires that courts ban from criminal trials evidence obtained through
improper search and seizure. The rule's adherents assert that it deters
constitutionally impermissible police conduct and thus protects constitutional
liberties. Opponents say the rule frequently thwarts justice by excluding
at trial physical evidence that would convict offenders.

Although the debate on the issue has continued at varying levels of
intensity for many years, it has been hindered by an almost complete
lack of systematic information on the actual effects ~¢ the rule as it
currently operates. This study by the National Institute of Justice was
conducted to help fill that gap. It contributes empirically-derived
information about the practical effects of the exclusionary rule that

can inform the continuing debate. It was begun in October of this
year as part of the Institute's emphasis on developing policy-relevant
knowledge about significant criminal justice issues.

The need for the study became clear to me after a review of the
available empirical research. Virtually no current data exists on the
effects of the rule on state criminal justice systems, the systems that
process about 90 percent of the criminal cases. The only research on
the topic done in the past ten years was conducted by the General
Accounting Office (GAO) in 1978. The GAO study confined its analysis
to the rule's effects in federal criminal cases. Although that report
provided some details about the rule's effect on a broad range of federal
felony cases, it did not break down findings in a way that permitted
analysis of the rule's impact on specific types of crimes.

Our review of previous research conducted in the 1960's and early 1970's
indicated that the rule's effects were likely to be concentrated in drugs
and weapons cases. In designing this research on state criminal justice
operations, we sought not only to report on the overall impact of the

rule on all felonies, but to provide as much information as possible on
the categories of offenses principally affected by the rule.

Past research also revealed little information on the criminal histories of
defendants whose cases were dropped because of the exclusionary rule.

As a result, it was impossible to determine which defendants were most
affected by the rule. Does it apply chiefly in cases where the defendant
has never before been arrested? Or is it more frequently invoked in cases
involving defendants with active criminal histories? To help answer such
questions, our study traces the prior and subsequent arrests of defendants
whose felony cases were dismissed because of search and seizure problems.
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California and its urban areas of San Diego and Los Angeles were selected
as the sites for the study because of California's large and varied population
and the sophistication and detail of its criminal justice information systems.
When we sought the data necessary for this study, we were fortunate in
that criminal justice professionals in the State were willing to cooperate

with us. These individuals not only took all necessary steps to provide

the data to us, they also explained to us both the significance and
limitations of the various data sets.

The Institute's analysis found that the exclusionary rule does appear to have

a substantially greater effect on state court cases than the GAO study indi-
cated it had on federal cases. Of all felony arrests rejected for prosecution

in California in the years 1976-1979, 4.8 percent were rejected because of search
and seizure problems. This is 12 times the federal rejection rate reported in the
GAO study (0.4 percent). In California, as well as in San Diego County, the
vast majority of cases affected by the exclusionary rule were drug cases. In
fact, almost three-fourths of the cases dropped due to search and seizure
problems were drug cases. In oan Diego, the study revealed that two-thirds

of defendants whose cases were dropped in 1980 had prior or subsequent arrests.
Both statewide and in San Diego, approximately half of those whose cases were
dismissed were rearrested during the follow-up periods of 2 years and an average
of 28 months, respectively; those rearrested had an average of approximately
three rearrests during that time.

The research results in this report do not provide the final answers

on all the effects of the exclusionary rule. Not addressed in the study,
for example, is the question of the rule's deterrent effect on police
misconduct, an issue of concern to many. But, the information reported,
we hope, will be of help to policymakers and others attempting to
understand how the rule presently works ‘and the implications of any
changes in its application.

The National Institute is especially grateful for the assistance of the

many officials in the California criminal justice system without whose

help and cooperation the study would have been impossible. Special
appreciation is given to Edwin S. Miller, District Attorney of San Diego
County and his staff, particularly Janet Frazer; to John F. Duffy, Sheriff
of San Diego County and to Rich Robinson and his records room staff,
particularly Ruby Neagles, Norv Krager, Lee Brooks and Geneva Watson;
and to the staff of the Criminal Records Section, California Department

of Justice, particularly Vic Paradis and Jerry Ackerman. In Los Angeles
County, special thanks go to John K. Van de Kamp, District Attorney of
Los Angeles County, and his staff, particularly Ronald Bowers, Steven Sowders,
Neil Riddle and Robert Schirn; to Los Angeles County Sheriff Sherman Block
and his staff; to the staff of the County Clerk's Office and Clerk of the
Superior Court, and to the Los Angeles Police Department.
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Appreciation is also due to Leo Schuerman at the University of Southern
California, who provided all statewide Califernia data, and to John Otto,
Executive Assistant Director of the Federal Bureau of Investigation.

This study was conducted by research staff of the National Institute of
Justice. Members of the project team brought to the study a broad range
of academic training, and research and practical experience in various
criminal justice fields. Overall direction was provided by W. Robert
Burkhart, Assistant Director for the Office of Research Programs, who has
a master's degree from the London School of Economics and was chief of
parole research in California. Mr. Burkhart also has conducted research
on prisons, parole, probation and juvenile justice for that State. The
review of legal issues and prior research was the responsibility of Linda
McKay, a former appellate prosecutor in the Brooklyn District Attorney's
office and a graduate of the University of Virginia Law School. Collection
and analysis of the San Diego data and the difficult task of compiling and
analyzing criminal history information for San Diego defer«ants was carried
out by Anne Schmidt, who holds a master's degree from iLmith College and
has conducted research for Georgetown University Law School and the
Federal Bureau of Prisons. Statewide data and special data from Los
Angeles were obtained and analyzed by Shirley Melnicoe, who has a
graduate degree from the University of Southern California and has

been a researcher with the Seattle Police Department. Cheryl Martorana,
who earned her master's degree at the University of Notre Dame and has
worked for private social science research firms, was responsible for much
of the writing and editing of the report.

Other National Institute staff members lent valuable assistance to the
preparation of this report. Joseph Kochanski, Acting Director of the
Police Division, and Jack Katz, special assistant to the Institute Director,
contributed their expertise. Mary Graham and Jane Danielson, of the
Institute's reference and dissemination staff, provided editorial support.

Dean Roach, Chairman of the National Institute of Justice Advisory Board,
provided numerous suggestions at the initiation of the study that were of
great assistance. Professor William McDonald of Georgetown University
provided insightful and especially helpful comments on an early draft of
the report.

Special thanks to Anne Young, who patiently typed and retyped the report
as additional comments were incorporated, and to Arthur Fergenson who
provided his energy, acumen and enthusiasm to the completion of this study.

James K. Stewart
Director
National Institute of Justice
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SUMMARY

In 1914 in Weeks v. United States, the Supreme Court ruled that evidence obtained
in violation of Fourth Amendment safeguards against improper searches and seizures
would not be admissible in federal prosecutions. In 1961 the Supreme Court in
Mapp v. Ohio applied this exclusionary rule to state and local prosecutions as well.
Nearly 70 years after the exclusionary rule was fashioned, questions still arise
regarding its effectiveness as a remedy for improper police procedures and its
impact on criminal prosecutions.

Few empirical studies of the exclusionary rule's impact have been undertaken. In
the past ten years the only systematic examination of the rule's effect was con-
ducted by the General Accounting Office (GAO) in a 1978 study of the processing
of federal crimes. Although earlier studies had restricted their analysis to drugs,
weapons and other crimes found to be most vulnerable to search and seizure issues,
the GAO study did not break down its results by the nature of the charges. That
study simply analyzed aggregate data for a wide variety of federal felony arrests,
and found little apparent impact of the rule: 0.4 percent of ‘the sample of all

cases rejected cited exclusionary rule concerns.

The present study was initiated to provide current information on the impact of the
exclusionary rule on state felony prosecutions. The specific goals were: (1) to
identify the extent of the rule's impact on the overall felony caseload; (2) to
obtiain a sense of the extent to which particular crime categories are affected by
the rule; and (3) to gain some indication of the costs incurred by society after
these defendants were released, as measured by their subsequent arrest records.

California was selected for analysis because it could provide a large amount of
detailed automated data relevant to the study's objectives. The study examined

all felony arrests rejected for prosecution because of search and seizure problems
in California during the years 1976-1979, all felony cases rejected in San Diego
County in 1980, a sample of those rejected in the Central Operations Branch

of the Los Angeles County District Attorney and all felony rejections in the

Pomona Branch in 1981. In addition to this analysis of case rejections, the

study traces the prior and subsequent criminal histories of defendants whose cases
were dropped because of search and seizure problems. Key findings are as follows:

A significant number of felony cases are rejected for prosecution
in California because of search and seizure problems.

o} Statewide, 4,130 cases, or 4.8 percent of all felony
arrests rejected for prosecution from 1976 through 1979,
were rejected because of search and seizure problems.

o In large urban areas a higher proportion of felony cases
rejected were rejected for search and seizure problems.
In San Diego County, search and seizure problems
accounted for 8.5 percent of such rejections in 1980.
In two Los Angeles County offices in 1981 the rates
were 1.7 and 14.6 percent.
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The greatest impact of the exclusionary rule is on drug cases,
and for those cases the effect on case attrition is substantial.

o 71.5 percent of the felony cases rejected for prosecution
in California between 1976-1979 because of search and
seizure problems involved drug charges. More recent
figures for San Diego were similar: 74 percent of San Diego
defendants released in 1980 because of search and seizure
problems had been charged with felony narcotics or drug
offenses.

o} 32.5 percent of all felony drug arrests referred for
prosecution in 1981 to the Pomona (Los Angeles County)
prosecutor's office were rejected at the initial case
review because of search and seizure problems. A
similar rate (29 percent) of drug case rejections for
search and seizure problems was found in the sample
from the Central Operations office of the Los Angeles
District Attorney.

o Reanalysis of data underlying the GAO study found that
almost two-thirds (64 percent) of federal drug cases
reviewed for prosecution by U.S. Attorneys involved
a search and seizure issue.

For most defendants, the arrest that ended in release because
of the exclusionary rule was only a single incident in a longer
criminal career. About half of those freed were rearrested during

the follow-up period; they averaged approximately three rearrests each.

o 45.8 percent of the 2,141 defendants not prosecuted for felonies
in California in 1976 and 1977 because of the exclusionary rule
were rearrested within two years of their release. The 98]
individuals who were rearrested accounted for 2,713 rearrests,
1,270 of which were for felony offenses.

o 52.4 percent of San Diego felony defendants not prosecuted
in 1980 because of search and seizure problems had been
rearrested by October of 1982. Of those rearrested, 57.3
percent were rearrested more than once and 27.7 percent of
those rearrested had four or more arrests during the
follow-up period, which averaged 28 months.

o 69 percent of San Diego defendants released in 1980
because of search and seizure problems were found to
have a prior or subsequent arrest record. Well over half
(60 percent) had either a prior or subsequent felony arrest.

In contrast to the earlier analysis of federal prosecutions, this study found a
major impact of the exclusionary rule on state prosecutions. This effect was
concentrated in drug and narcotics cases. To a substantial degree, individuals
released because of search and seizure problems were those with serious criminal
records who appeared to continue to be involved in crime after their release.

The felony rearrests included many drug crimes, but the majority were for crimes
against persons or property, or for other felony offenses.

o
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THE .EFFECTS OF THE EXCLUSIONARY RULE:
A STUDY IN CALIFORNIA

INTRODUCTION o

This report examines certain effects of the application of the exclusionary
rule in California. This judicially-constructed rule mandates the exclu-
sion of evidence of criminal wrongdoing from trials when violation of cer-
tain censtitutional rights is found. It is a remedy applied by courts for
police improprieties in gathering criminal evidence. Its use has been the
subject of controversy for nearly 70 years.

Although violation of several constitutional rights may give rise to the
applicaticn of the rule, 1/ this study addresses only Fourth Amendment
search and seizure issues. The aim of the study is to determine the
impact of the exclusionary rule on felony case processing at the state
and local level and to examine the prior and subsequent criminal histories
of defendants who were freed because of exclusionary rule concerns.

The overall purpose is to increase our knowledge of the effects of the
exclusionary rule and thereby enlighten the continuing debate about its
appropriateness and its consequences.

Using data routinely collected and reported by criminal justice agencies

in California, and specially collected data from the counties of San

Diego and Los Angeles, the National Institute has examined felony arrest
cases rejected by prosecutors for search and seizure reasons. For
defendants in these cases, prior and subsequent criminal arrest informa-
tion was also obtained to determine more about the types of offenders who
are affected by the exclusionary rule and to estimate the potential harm to
society, in terms of future criminal activity, of the failure to successfully
prosecute them on the original charges.

While some new data are presented on police-initiated releases of arrestees
and on court dismissals of cases after prosecutor acceptance of a case, the
bulk of the information analyzed for this report derives from prosecutor
rejections or later dismissals of cases because of concerns about the search
and seizure of evidence. No information is available in any measurable form
on incidents in which an arrest was not made due to police officer uncertainty
about & search situation. Nor does the study examine the effect of search
and seizure issues raised in cases for which convictions were obtained.

Only cases where search and seizure problems were identified and recorded
by the prosecutors as the primary reason for case rejection are included.
Cases where this was a secondary or contributing cause of case attrition '
are not reflected in the study data. Thus, the study findings understate
the overall effects of the exclusionary rule on felony case processing.

[/ Violations of Fourth, Fifth and Sixth Amendment rights can lead to
exclusion of evidence. See, e.g., Miranda v. Arizona, 384 U.S. 436
(1966) (confessions); United States v. Wade, 388 U.S. 218 (1967)
(lineups); Gilbert v. California, 388 U.S. 263 (1967) (identifications);
Lee v. Florida, 392 U.S. 378 (1968) (wiretaps).
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BACKGROUND

The case law and commentary concerning search and seizure issues are
voluminous. 2/ The possibility of excluding evidence obtained through police
searches and seizures that were found to violate the Constitution was first
suggested in Boyd v. United States, 116 U.S. 616 (1886), but it was not until
1914, in Weeks v. United States, 232 U.S. 383, that the Supreme Court actually
shaped this remedy and applied it to federal prosecutions. In 1961, in Mapp V.
Ohio, 367 U.S. 643, the rule was extended to state prosecutions. In Mapp, the
Court discusses two major justifications for the use of this exclusionary rule:
first, to deter unlawful police conduct, and, second, to maintain the integrity
of the judicial system by refusal to collaborate with and benefit by constitu-
tionally impermissible governmental activity. However, the primary ground
upon which the Court relies for the continuing use of the exclusionary rule is
the deterrence rationale. 3/ Today, neither court cases nor the literature
give the judicial integrity argument much attention. 4/

Relatively few empirical studies have addressed the efficacy of the exclu-
sionary rule. In a 1963 survey of randomly-selected police chiefs, prosecutors,
defense attorneys, judges and civil rights advocates, Stuart Nagel attempted

to measure the differences in police training and practices in states which

had an exclusionary rule before Mapp and those which did not. One important
finding was that there was a marked decrease in police "effectiveness" in
states mandated by Mapp to adopt the exclusionary rule. 5/ Another survey
of 90 criminal justice practitioners in North Carolina, conducted about that
same time by Michael Katz, revealed that many judges and attorneys were

2/ It is not the purpose of nor is it appropriate to this study to discuss the
status of search and seizure law itself, which is complex and frequently
uncertain. Nor will we touch upon the several collateral legal issues
concerning the rule, such as standing to object or the doctrine of "fruit of
the poisonous tree." A recent case suggesting a possible modification of the
rule itself by limiting exclusions to searches and seizures not made in "good
faith" by the police, United States v. William, 662 F.2d 830 (5th Cir., 1980),
cert. denied, 101 S. Ct. 948 (1981), will be noted here but not discussed
further.

3/ See, e.g., United States v. Janis, 428 U.S. 433, 458-9 (1976); Michigan
v. Tucker, 417 U.S. 433, 450 (1974). These and other cases make the point
that the judicial integrity rationale, while not abandoned, requires the same
findings of fact and serves the same purpose (to prevent violations of the
Constitution) and thus does not provide an independent basis for exclusionary
rule challenge.

4/ But see, Henry Lueders Henderson, "Justice in the Eighties: The
Exclusionary Rule and the the Principle of Judicial Integrity," 65
Judicature 354 (1982).

5/ Stuart Nagel, "Testing the Effects of Excluding lllegally Seized
Evidence", 1965 Wis L. Rev. 283. Of 250 questionnaires sent, 13

responses were received (45 percent), representing 47 states. Approximately
half of these states had some type of exclusionary rule in effect before

the 1961 Mapp decision.

v. Calandra," 69 N.W.U L. Rev. 740 (1974).
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unaware of the exclusionary rule and exactly what it required. 6/

The first comprehensive examination of the effects of the exclusionary rule
on case processing was not undertaken until 1970, when Dallin Oaks and
James Spiotto conducted a series of studies in Chicago, Cincinnati and
Washington, D.C. 7/ As a result of this work, Oaks 8/ determined that

the exclusionary rule was applicable primarily in certain types of cases,
particularly those involving narcotics, weapons, and gambling offenses.
Further, Oaks found remarkable differences between Chicago and Washington,
D.C. in the proportion of such cases where motions to suppress evidence
due to search and seizure problems were brought (40 versus 16 percent,
respectively); in the percent of motions granted (87 versus 20 percent);

and in the percent of cases where a successful motion resulted in dismissal
of the case (100 percent versus 50 percent). He attributed these differences
in large part to the lack of early case review by Chicago prosecutors,
compared with more rigorous screening in Washington, D.C.

This examination led him to conclude that thé filing of motiéns was not indicative
of the actual impact of the exclusionary rule on case dispositions and to suggest
that further research was needed on the effect of search and seizure problems
on prosecutorial decisions to reject cases. It was Oaks' opinion that the
exclusionary rule does not deter police illegality in searches and seizures. He
therefore suggested that the rule be abolished, but that some more effective
mechanism first be developed which would allow adequate court review of cases
involving the Fourth Amendment's guarantees.

Spiotto 9/ compared Oaks' results to case processing in Chicago in 1971 and
found that approximately 30 percent of the narcotics, weapons and gambling
cases were dismissed due to search and seizure problems soon after charges
were lodged in court. He detected a relationship between crime serious-

ness and the probability of the motion to suppress being granted, with the

6/ Michael Katz, "The Supreme Court and the State: An Inquiry Into Mapp v.
Ohio in North Carolina," 45 N.C.L. Rev. 119 (1966).

7/ This work was supported in part by a research grant from the National
Institute. (Grant No. 70-NI-013 to the University of Chicago Law School;
Dallin Oaks+ Project Director.)

8/ Dallin H. Oaks, "Studying the Exclusionary Rule in Search and Seizure, "
37 U.Chi. L. Rev. 665 (1970). Chicago data from Table 5 on 685; Washington,
D.C. data extrapolated from discussion at 685-687.

9/ James E. Spiotto, "Search and Seizure: An Empirical Study of the
Exclusionary Rule and Its Alternatives," 2 J. Legal Studies 243 (1973).
See also Critique, "On the Limitations of Empirical Evaluations of the
Exclusionary Rule: A Critique of the Spiotto Research and United States
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courts being less willing to suppress incriminating evidence in the more
serious cases. However, 78 percent of defendants bringing motions to
suppress were found to have had a prior record, and these defendants

had a significantly greater chance of having a motion sustained than those
without criminal records. Thus, Spiotto concluded, "(T)he exclusionary
rule permits many defendants with criminal records to escape punishment for
offenses actually committed but few who have no previous contact with

the criminal justice system." 10/

Several studies of exclusionary rule cases were also conducted by Bradley
Canon. In one lI/, he examined arrest data for narcotics, weapons and ‘
gambling offenses from 19 large cities for the years 1956-1960 (before Mapp) |
and 1962-1965 (after Mapp). He found distinct changes in some cities but

not in others; however, the changes did not appear to be related to the

implementation of the exclusionary rule. Canon's 1973 survey of police,

prosecutors and public defenders in cities with over 100,000 population 12/

indicated growing compliance by police officers with Mapp's dictates between

1967 and 1973, as demonstrated by an increase in the use of search warrants

and more specific procedures and policies restricting police behavior in

searches. It was, therefore, Canon's general conclusion that the exclusionary

rule could deter police misconduct in the area of search and seizure.

In 1978, the General Accounting Office (GAQ), in response to a Congres-
sional request, conducted a study of the impact of the exclusionary rule

on criminal cases processed by 38 U.S. Attorney's Offices. 13/ Two samples
of cases were selected for analysis. The first consisted of cases that were
formally presented for prosecution and reviewed during a two-month period
in 1978. The second sample consisted of cases closed by those offices during
the same period. Among the findings reported: Of appreoximately 2,800
closed cases, 29.8 percent involved search and seizure issues but only

10.5 percent of the defendants filed Fourth Amendment suppression motions.
Of those cases closed by trial, however, 32.6 percent involved such motions,
most of which required formal hearings. For those cases where motions

were granted, the likelihood of acquittal or dismissal was tripled from

15 percent to 45-50 percent. Of the 9,400 cases in the sample of arrests
reviewed for prosecution, 14.7 percent involved Fourth Amendment issues.

Of the cases rejected for prosecution (4,324 cases), about 272, or 6.3 percent,
involved Fourth Amendment issues. However, in only 0.4 percent of those
rejected cases was a search and seizure problem cited as the primary reason
for the case rejection.

10/ 1d. at 257.

1I/ Bradley C. Canon, "Testing the Effectiveness of Civil Liberties Policies
at the State and Federal Levels: The Case of the Exclusionary Rule," 5 Am. |
Politics Q. 57 (1977), and Bradley C. Canon, "Is the Exclusionary Rule in

Failing Health? Some New Data and a Plea Against a Precipitous Conclusion,"

62 Ky. L. J. 681 (1974).

12/ Bradley C. Canon, "The Exclusionary Rule: Have Critics Proven That
It Doesn't Deter Police?" 62 Judicature 398 (1979).

13/ Comptroller General of the United States, Impact of the Exclusionary
Rule on Federal Criminal Prosecutions, U.S. General Accounting Office
(GGD-T79-45), 1979.

1II.
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The GAO study did not break down its findings by specific crime types as
had most of the earlier studies. However, the underlying data for the study,
provided directly to NIJ by GAO, indicates that narcotics cases comprise the
largest single crime type in which search and seizure is an issue. The data
show that, for 64 percent of drug cases, the reviewing prosecutor indicated
the case involved search and seizure issues. In weapons cases, prosecutors
indicated that approximately half involved exclusionary rule issues. Most of
the federal caseload at the time the study was conducted was composed of such
white collar crimes as embezzlement, fraud and forgery. Search and seizure
issues are seldom raised in these cases. Thus, in terms of the universe of
cases in the federal courts, the rule was not seen as a major issue. As the
newly analyzed data show, however. the rule was a factor in a significant
number of drugs and weapons cases at the federal level.

STUDY FOCUS AND METHODOLOGY

In recent years no empirical studies have addressed the impact of the
exclusionary rule on state prosecutions. Virtually all the studies examining
the exclusionary rule in state courts were conducted over 10 years ago and
do not accurately reflect current practices under the application of the rule
during recent years. Furthermore, none of the earlier studies attempted to
determine the subsequent rate of criminal activity among defendants released
because of the rule. To provide some current information about the effect of
the exclusionary rule on state felony cases and to describe the types of defen-
dants whose cases are affected by the rule, the National Institute of Justice
undertook a study of the impact of the exclusionary rule on the processing of
felony cases in California.

Although reference is made to other studies, and there is some limited
examination of police releases and of court dismissals for search and seizure
problems, the study focuses on felony cases rejected for prosecution or
dismissed by the prosecutor after charges were filed specifically because

of search and seizure problems. 14/ Two basic data sets were analyzed to
examine particular aspects of the impact of the exclusionary rule. A large

data set came from California's Offender-Based Transaction Statistics (OBTS),
maintained for research purposes by the University of Southern California.

This set contains information on the processing of all adult felony arrests in

the State during the years 1976, 1977, 1978 and 1979, including data on felony
arrests, complaints denied for exclusionary rule reasons, and court dismissals
for search and seizure problems. In addition, the rearrest records of defendants
whose cases were rejected in 1976 and 1977 for search and seizure problems were
obtained to provide the two-year follow-up data. In the California OBTS system,
"illegal search" is the specific code used to identify a Fourth Amendment issue
at screening.

14/ Throughout this report, when the phrase "search and seizure issue"
(or, "reason," "problem," "concern") is used, it refers to the full range of
legal issues that involve possible Fourth Amendment violations and might
give rise to a motion to suppress evidence in court, regardless of how that
motion might be decided.
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The other major data set contains all felony arrests rejected for prosecution by
the San Diego District Attorney in 1980 in which problems of search and seizure
resulted in all charges being dropped. In San Diego, the District Attorney's
office has 10 separate codes specific to search and seizure issues which are
among the reasons a prosecutor might give for rejecting a case presented for
prosecution. These include "questionable stop/detention," "questionable
consent,” and "questionable execution (of a search warrant)." The

San Diego sample was drawn from all felony arrests rejected during the sample
period for which the first notation was one of these 10 codes. Defendants
involved in these cases were identified and information was obtained con-
cerning their offense charges, prior arrests, and, where available, subsequent
arrests through October 1982, an average follow-up period of 28 months.

Additional data came from the San Diego Police Department. These data derive
from a study conducted by that department in 1981, examining reasons given for
the release of the accused without presenting the case to the district attorney.
Such releases are authorized in the California Penal Code at section 849(b).

Additional prosecutorial data were supplied by the Los Angeles District Attorney's
Office from their largest branch, Central Operations, and a branch office identi-
fied as typical by the District Attorney's Office, the Pomona Branch. Information
on both prosecutorial rejections and on court dismissals of cases resulted from a
special examination of case files conducted by members of these two offices in
November 1982. Some data are for cases where search and seizure issues resulted
in a rejection by the prosecutor of all charges in 1981; other data reflect court
dismissals between August 20 and September 20, 1982.

1t is important to note that, because nearly all data were obtained from
routinely collected and coded data sources, they are, therefore, only as
complete and correct as those sources allow. Furthermore, due to inconsis-
tencies in recording dispositional information on the police files of the defen-
dants in these samples, the decision was made to use only prior and subsequent

arrests, not convictions, as the indicator of the criminal activity of the defendant.

California was selected as the site for the study because it maintains an
automated statewide information file on the reasons for case rejection

as well as statewide criminal arrest information. California also includes a
number of rather large population centers which reflect varied local policies
and practices. The statewide data base, therefore, is large enough to allow
for an ample number of cases to be examined over a relatively short period

of time. The large number of cases and varied mix of urban and rural
jurisdictions in the State provides some assurance that the findings are not
likely to be dramatically different from what would be found in other American
jurisdictions of similar size with similar crime problems. Information was
obtained from San Diego and Los Angeles Counties for the purpose of making
comparisons with the statewide data and to provide details not available in the
statewide data base.

Iv.
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The data analyzed for this study tend to understate the net effect of the
exclusionary rule. For instance, one effect of the exclusion of some
evidence is that there is then "insufficient evidence" to prove an arrest
charge. A prosecutor rejecting such a case could reasonably note either
"improper search" or "insufficient evidence" as the reason for case rejection.
In fact, a spot review of a sample of "Charge Evaluation Worksheets”
completed by Los Angeles prosecutors and used to identify reasons for rejec-
tion revealed that either of these reasons for rejection might be recorded
when an exclusionary rule issue was raised.

In addition, the study counts as a search and seizure rejection only those
cases where search and seizure was listed as the primary reason that the
prosecutor chose not to proceed. Cases where search and seizure problems
were listed as a secondary or contributory reason were not considered search
and seizure rejections for the study's findings. Finally, only the officially
recorded impact of search and seizure issues on completed felony arrests was
examined. No attempt was made to determine the possible effect of the rule on
the number of police searches not initiated or on the number of arrests not
made once such a search revealed possible evidence of a crime.

The net result of all these limitations is to assure that the cases shown

to be affected by the exclusionary rule were, in fact, so affected.

There are, no doubt, others also affected by the rule. For the reasons
noted above, these cases were not counted as having been affected by the
rule for purposes of this analysis.

FINDINGS

The findings presented below are reported in three sections. The first
looks at the effects of the exclusionary rule on felony case processing in
general. The second describes the effects of the exclusionary rule on
particular categories of crimes, primarily drug and narcotic cases. The third
section presents the prior and subsequent criminal history of individuals
whose cases were rejected or dismissed because of the exclusionary rule,

in an effort to gauge the social costs of releasing these defendants.

A. Impact of the Exclusionary Rule on Felony Case Processing

1. Police Screening

The first agency to review arrests for search and seizure problems is the
police. Although data are not available at the state level on the number of
felony arrestees released by the police because of search and seizure problems,
a special study conducted by the San Diego Police Department and made
available to the National Institute provides some information on the impact

of the exclusionary rule at this initial case processing stage. All felony
arrests made by the San Diego Police Department in October 1981, which
resulted in the full release of the defendant and the dropping of all criminal
chargés by the police, were examined to determine the primary reason for the
release. Although problems with victims and witnesses or lack of sufficient
evidence for successful prosecution were cited as the main reasons for release
in more than 60 percent of the cases, search and seizure problems were

reported to be the primary reason for 6 percent of these releases by the police.

Based on these data, San Diego officials estimate that in 1981, approximately 130
felony arrestees were released and the charges against them dropped by police
primarily because of a search and seizure problem.
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2. District Attorney's Initial Case Review

A much larger number of felony cases, however, a