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PREFACE

The Statewide Sentencing Project was established by
the award of a grant from the Hawaii State Law Enforcement
and Juveni;e Delinquency Planning Agency to the Office of
the.Administrative Director of the Courts, State of Hawaii.

Judge Masato Doi (retired) was the project director, and
Alvin T. Ito, former Deputy Public Defender, was the report-
er. In addition, an eighteen member Advisory Committee was

named to assist the project. The members of the committee

were:

Major Lester Akeo, Commander
Honolulu Police Department
Criminal Investigation Department

Addison Bowman
Professor of Law
University of Hawaii
School of Law

Cora Cardwell Lum

Assistant U. S. Attorney

Representative of the Hawaii State
Bar Association:

Don Gelber, Esquire
Gelber & Wagner
Attorneys at Law

Halo Hirose, Administrator
Adult Probation Division -
First Circuit Court

State of Hawaii

Honorable Wendell Huddy, Judge
First Circuit Court
State of Hawaii
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Wayne Y. Kanagawa
Executive Director
Intake Services Center
State of Hawaii

Gene Kassebaum
Professor of Socio%ggy
University of Hawaii

Richard Kawana and Shelton Jim On
Hawaii Crime Commission

Honorable Russell X. Xono ) )
District Court of the First Circuit

Gordon Miwa, Esquire )
Hawaii Prison Legal Services

Donald Moore .
Hawaii Council on Crime and Delingquency

Boyd Mossman, President o
Hawaii Prosecuting Attorney's Association

Theodore Sakail R

Administrator of the Master Plan Offlcg

Department of Social Services and Housing

Correction Divisinen

Dan Schoenbacher

Executive Director

John Howard Association

Honorable Donald K. Tsukiyama

FPirst Circuit Court

Former State Public Defender

George H. Yamamoto, Esquire

Deputy Attorney General

State of Hawaii

The sentencing provisions of the Hawaii Penal Code are

based on the concept of indeterminate sentencing. Indeter-
minate sentencing, once hailed as a major reform to promote
the goals of rehabilitation, has in recent years come under
severe challenge, and the project purpose was to re-assess

it in the light of the current controversy.

ii

e e AR SIS T ¢

S 5 e b S R

e d BV g L

R ST

L=

4 }

L

0

O

Several related and important segments within the
general area of sentencing are outside the scope of this
project. Juvenile adjudications as well as misdemeanor
sentences which are fixed do not involve indeterminate
sentenéing concepts, nor does the death penalty. Thus,
the project focus is on adult felony sentencing (exclud-
ing the death penalty) and, more particularly, the sentence
of imprisonment (as distinguished from sentences of fine,
probation, restitution, etc.).

The project engaged in several methods in examining
the concepts related to determinate and indeterminate
sentencing: research was done on the extensive literature
oﬁ the subject; a senﬁencing simulation study was conducted;
correctional faciligies on the island of Oahu were inspect-
ed; persons involved in the corrections area were inter-
viewed; advisory committee input was obtained; and sen-
tencing data from the judiciary was obtained.

The staff wishes to thank all of those persons who
assisted the project in its efforts.

It should be eibressly noted that the observations,
conclusions and recommendations contained in this report
are those of the project staff and no necessarily of

those of the Advisory Committee or its members.
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INTRODUCTION

Crime, and more particularly street crime, is of

overriding public concern today. The incidence of crime

has been on the increase in the lasgt decadel and this fact,

together with the latest in murders, rapes; and robberies,

has’been more prominently publicized in the)mé&ia in recent
Years. Evidence of mounting frustration wifh the crime
problem is reflected in the almost daily letters-to-the-
editor decrying criminal activity, the numerous anti-

crime bills introduced in recent legislative sessions,

the campaign rhetoric and election results, and the overall

attitudes and opinions held by the people in our community. 2

In fact, there is no question but that there has been
a marked shift in community outlook on the balancing of

interests between the offender and the victim. PFrom what

was once a populér view (indeed, the surge towards the

rehabilitative approach was buttressed by it) that the

"poor offender' was a product made defective by the demeaning

societal environment in which he grew up and, therefore,

was an individual to be helpéd by society towards reformation,

the increase in ﬁhe crime rate has put a Premium on the

right of soCiety to be free’from ther fear of being victimized.

The value of peace of mind—;the goodkold days of the unlocked

residencéF—has appreciated at a rate greater than,inflation.
The perceived Villaiﬁs are "lenient" judges and parole

boards, "plea ba?gaining" prosecutdrs, and "clever" defense

lawyers.' More basic ‘causes of crime do not attract the

-1~
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public fancy: the more simplistic the solution to crime,

the better--and the highly visible and directly involved
segments of the criminal justice system become the popular
targets. In particular, sentencing of street crime offenders
takes over center stage with the media and triggersa public

outcry for harsh sentences as the key to crime control--even

" though only a minimal fraction of offenders end up facing a

court for sentencing.

However, the purpose of this project was not to explore
the causes of crime and to provide answers on crime reduction.
The project was initiated because of the nation-wide
controversy which errupted in the 1970's among the experts
in the field of criminology, and more specifically, the
students in the field of criminal sentencing, as to the
validity of the indeterminate sentencing philosophy which
had dominated the correctional field for a century. Of
course, to the extent tha£ alternative sentencing policies
may have an impact on the incidence of crime, their impact
on crime reduction is considered. But an inquiry into the
causes of crime and crime reduction would entail a study of
factors far beyond mere sentenéihg considerations: factors
such as urbanization,Aunempioyment and the health of the
economy, povérty and the opportunities for advanceqent,
immigration rates; the influence of socialization such as
the schools, the media, ﬁhe family, and the societal |
values which these instiﬁutions‘encourage, the frustrations‘ﬁ
of the disadvantaged, and many others all far removed from

the criminal justice systan}
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The current widespread debate on indeterminate versus
determinate sentencing is particﬁlarly relevant to Hawaii
because of the sentencing structure embodied in the Hawaii
Penal Code enacted in 1972. Hawaii had adopted the
indeterminate sentencing approach prior to the Penal Code,
and this sentencing philosophy was further stressed and
fleshed out in the Code. It is indeterminate sentencing
that became the focus of severe criticism in the 1270's,
and it is this attack which induced an assessment of

Hawaii's sentencing structure.




In colonial days, sentencing as we knbw it today was
non-existent. Jails were used only to house those awaiting
trial, not to imprison those found guilty of crime. Instead
of prison, sentences consisted of fines, floggings or
brandings, the stocks or the pillory to humiliate, banish-
ment, and, the linchpin of the penal law of those time, the
gallows. Hanging was the primary deterrent against crime
and was prescribed for over 200 offenses, even for a petty
offense like pick-pocketing. These draconian sentencing
laws were mitigated by the lesser likelihood of a culprit
being caught because of inadegquate apprehending machinery,
by devices such as "benefit of clergy" (release of a first-
time offender who could recite a Bible verse), and by jury
nullification (refusal of the jury to convict or conviction
of a lesser offense).4

Prisons, invented by the Quakers of Penhsylvania, took
over from the gallows and the floggings as the appropriate
punishment for the cgiminal. The crude and bloody system
of colonial times had failed to meet the crime problem of
those days. The Quakers were for rehabilitating the
criminal instead of hanging or flogging him; and the
penitentiary was the answer. The offender was to be
punished by imprisonment for fixed terms and be reborn by
strict discipline, hard work, and silent meditation.

But in time the brutal realities of prison life and

the crimogenic nature of the prisons gave birth to a new

Ok

i

&

0

3

_gﬁ

0

)

£

L)

)

{3

outlook in the latter part of the 19th century: rehabilitation
in prison should take place not through coerced discipline
during fixed terms of imprisonment but through organized
persuasion and indefinite terms. The new thinking was to
permit a long period of confinement with the prison managers
given discretion to release the offender earlier if "reformed."
This was the beginning of the indeterminate sentence structure.

"Indetermiggte sentencing” simply refers to a sentencing
scheme in which generally long periods of imprisonment are
imposed by the courts, but the actual term of confinement is
made dependent on a determination, usually by a parole board,
that the prisoner has been "reformed"” and "is ready to take
his place in society as a law-abiding member." Thus, the
period of actual confinement becomes indeterminate. And
the underlying philosophy behind an indeterminate sentencing
policy is that the primary goal of sentencing is rehabilita-
tion of the offender with the offender being released as
soon as he is rehabilitated.

As noted, indeterminate sentencing has its roots in
the late 1800's. Zebulon Brockway, superintendent of the
Detroit House of Corrections was its leading proponent,
travelling around the éountry in support of a reformed
prison system under which release would be based on the
progress of the prisoner'.5 Brockway's ideas were ripe for
acceptance, and in 1870 the National Congress of the
American Priscn Association adopted the principle that

"peremptory sentences ought to be replaced by those of




indeterminate length. Sentences limited only by satisfactory

proof of reformation should be substituted for those
measured by mere lapse of time."6
New York was the first state to adopt a general

7 and by 1922, 38 states had

indeterminate sentencing law
adopted this sentencing structure. By the time the current
widespread attack began in the early 1970's, rehabilitation
as’ the prime goal of sentencing was firmly enshrined, and
all of the states had adopted the indeterminacy approach.8
The indeterminate scheme assumes that the criminal is
a pathological offender, that we can treat his problem and
that we can determine when he is cured. Its functioning
has been analogized to the treatment of a sick patient by
a doctor, and»it is sometimes referred to as a "medical
model." If the doctor (the judge) finds that the patient
(defendant) is ill enough (needs to be rehabilitated
because of scme deficiency‘in kis character), he orders
the patient hospitalized (imprisoned). While hospitalized,
the patient (now inmate) is diagnosed (evaluated by the
parole board) to determine the naturevof his illness énd to
plot the manner and method of treatment (placement and
programming in prison). He receives this treatment until
he is cured or well enough~to leave the hospital‘Cparole).
Since the date of his discharge can only be deﬁermined by
his progress while institutionalized, he is constantly
monitored until the'doctor~cpérole board has taken over

this pogition from the judgeY‘proclaimS'him well enough to
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be discharged. Even though released, the patient (now
parolee) needs follow-up treatment (assigggé to a parole
officer) to prevent a relapse (violation of parole), and

if such occurs, the patient may be returned to the hospital
for further treatment (pafole revocation). The analogy |
may not be perfect in all respects (the prisoner has |
greater ability than the sick patient over his release

date by being able to deliberately control his "progress"
while institutionalized), but it does convey the basic idea
behind the functioning of the indeterminate sentencing

system.




(b) Indeterminate sentencing in Hawaii

Hawaii adopted the indeterminate sentencing approach in
1909.% The seﬁtencing court was allowed to set both a
maximum and a minimum term of imprisonment. The prisoner
could be released prior to serving out the maximum term upon
being paroled by the Governor, who acted upon recommendation

of the Board of Prison Inspectors. The pqssibility of
earlier release upon determination by the Board and the
Governor that the prisoner was "cured” (sufficiently
rehabilitated for safe release into the community) comprised
the core of the indeterminate system.

This basic structure was modified from time to time by
the legislature but the central theme of the indeterminate
approach with rehabilitation as its objective was never
challenged. Then in 1972, after several years of review,
the legislature enacted a comprehensive codification of

qall of the substantive criminal law by the passagé of the

Hawaiili Penal Code.lo ' o

The Hawaii Penal Code was patterned after the Model
Penal Code of the American Law Institute. The latter
embraced the indeterﬁinate approach and its rehabilitative
objective. As originally enacted in 1972, Hawaii's basic
senténcing pattern took the following form: ‘

1. The murderer is mandatorily imprisonéd.
Depending on thé type of murder committéd, he~i§,¢ommitted
either for 20 years to life with possibility of beingr

paroled at any time, or for life without possibility of
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parole until 20 years have elapsed.ll The aggravated types

of murders listed are those where the victim is a peace

" officer or witness, where a hired killing is involved, and

where the defendant was imprisoned at the time of the
killing.

2. As to all other convicted felons, the judge
has one significant sentencing decision to make: whether .
or not to impose a sentence of imprisonment--the IN/OUT
decision.1? Imprisonment is on one side of the fence;
probation, suspension of sentence, and monetary penalty
(fine and restitution) are on the other. The judge's
discretion dictates on which side of the fence the offender
lands, but the statute has a stated bias against imprisonment.l3

3. If the judge decides in favor of imprisonment,
he has no alternative other than to pronounce a statutorily
fixed maximum period of incarceration attached to the
particular offense of which the felon is.convicted.14 In
other words, although the judge has discretion~in‘making

the IN/OUT decision, he has no discretion in determining

- the length of the term of imprisonment: the judge is

mandated to impose the maximum term set by statute for the

offense involved.
o R‘\t\

4.  After commitment of the offender, the paroling
éuthority takes over and»controls the actual length of
imprisonment. It evaluates the prisoner ‘and within six
months after commitment, it sets a "minimum te;m" upon the

exp%ratiOn of which,the'prisoner becomes eligible for parole.

- -




Parole hearings are to be held at the time of parole
eligibility and from time to time thereafter. The paroling
authority is to "determine the time at which parole shall
be granted to any.eligible individual as that time at which
maximum benefits of the correctional institutions to the
individual have been reached and the element of risk to
the community is minimal,"15 and no parole is to be grénted
unless it appears "that there is a reasonable probability
that the prisoner concerned will live and remain at liberty
without violating the law and that his release is not
incompatible with the welfare and safety of society."lsa
If paroled, the parolee is monitored and supervised, and
is subject to "retake" (re-imprisonment under the prior
sentence) upon any violation of the parole conditions.16

The foregding describes Hawaii's sentencing structure
as adopted in 1972 and reflects how thoroughly it embraced
the indeterminate approach based on rehabilitation as the
measure for confinement. There has been no challenge
raised against it, élthough every so often a particular
judicial sentence has been subjected to public criticism
as being too‘lenient or éome public outcry has been directed
against the paroling authority when an offender on parole
committed a crime.

With the passage of time, as was to be expected the
legisiature made amendments .to the Penal Code in the area
| prisoners who

of sentencing. Some were "pro-offender":

were imprisoned prior to the enactment of the Penal Code

-10-
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were permitted to petition to have their sentences reduced
to the lesser terms which would be applicable to their
offenses under‘the Penal Codel7; a procedure known as
"deferred acceptance of guiltf plea" was statutorily
created to permit the courts to give an offender the oppor-
tunity to have the charge against him dismissed if the court
found that the defendant was not likely to engage in criminal
conduct in the future and that "the ends of justice and
the welﬁare of society" justified such disposition.18
However, legislation directly related to the sentences

to be imposed on future defendants was; as was to be expected
in the face of the rising crime rate and media publicity,
in the mold of "law and order" and against "lenient"
sentences by the courts and "lenient* early parole by the
paroling authority:

1. The 1976 legislature gave the sentencing judge
dlscretlon to prescribe imprisonment w1th mandatory five-
and ten-year minimum terms for first-time offenders convicted
of a felony in which firearms were used. As to second and
subsequent felony-firearms offenders; the judge was mandated
to impose imprisonment with ten-year minimums.l? The judge's
discretion on the IN/OUT decision on repeat felony-firearms
offenders and the parole authority's discretion in the
setting of the minimum terms weré curbed by this legislative
action.

2. The 1976 legislature’also enacted what may be

called the "repeat offender"‘statute.20 In substance, repeat

-11-
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offenders of certain enumerated felonies must be given
prison sentences with préscribed minimum terms. This repeat
offender statute originally applied to offenders who
repeated an offense identical to the one previously committed;
~but in 1979, its coverage was broadened to include the
repeat commission of any of the enumerated offenses,21 and
in 1980, its coverage was still further broadened by greatly
increasing the types of offenses which fell within its
scope and mandatory minimum terms were added. 22 Thus, for
repeat offenders of the enumerated offenses, judicial
discretion on the IN/OUT decision was abolished and paroling
authority discretion in the setting of minimum terms was
restricted.

3. Finally,:in 1980 the legislature mandated that
all class A felons without exception be sentenced to prison.23
Probation was not a permissible disposition even for the
first-time offender; judicial discretion became non-existent
on the IN/OUT decision on a class A felony conviction.
However, the sentence of imprisonment under this statute
remains fully subject to early release by the paroling
authority in its discretion. Additionally, the 1980 session
extended the prison terms for youthful offenderé from a flat
four years to varying terms between four and eight years,
depending on the class of fe.lony.24
In spite of the various améndments making substantial

inroads into the discretion‘of‘the courts and the paroling

authority, the basic skeleton of the indeterminape approach
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remains in the Penal Code:

(a) Subject to the legislatively prescribed
mandatory minimum terms previously discussed (felony-
firearms offenders and repeat offenders) and the special
category of murderers not eligible for parole for twenty
years, all offenders who are sent to prison are given
indeterminate terms. 2>

(b) When an offender is given an indeterminate
term, the paroling authority takes over and determines the
minimum term at which time the prisoner becomes eligible
for parole and also makes the early release (parole)

26

decision. Supervision while on early parole and the

,éossibility of a retake with further imprisonment exist.

Thus, although somewhat battered by recent legislation

the basic sentencing structure of the Hawaii Penal Code
remains the indeterminate approach with rehabilitation as

the primary sentencing objective.

-13-




A{c) The Hawaiil State Correctional Master Plan

The Hawaii State Correctional Master Plan ("CMP") had
its beginning in 1970 when the legislature directed the
State Law Enforcement and Juvenile Delinquency Planning
Agency ("SLEPA") to develop a "master plan for Hawaii State
correctional facilities, including organization and manpower
requirements, in accordance with the recommendations for
future correctional programs by the National Council on
Crime and Deliﬁquency."27

The result was a compréhensive study reflected in a
five volume document titled "Correctional Master Plan"
published in 1972. This document surveyed existing facilities
in the state, assessed the nature of criminal justice in
Hawaii, expanded upon its bhasic concepts, q?signed correctional
facilities, and proposed a new agency (Intake Services
Center) to coordinate the delivery of services to offenders.

In formulating the CMP, SLEPA adopted a fundamental
proposition which shaped the final product: that "the
objective of modern correctional programs is to rehabilitate
offenders and to seek theirﬁreturn to productive community

life..."28

That the rehabilitation goncépt should assume
primacy in the CMP was hardly surprising in the light of
almost a century of unchallenged dominance nationally and -
its firm entrenchment in the Hawaii statutes ever since

1909. The rehabilitative philosophy in Hawaii is capsulized

in the use of the wordb"cdrrédtiohal" in the title of the

CMP itself, the reference to prisons as "correctional centers",

] d=-

v RSO TI  AA SMAL 1

3

-

{1}

£

0

o

and the labeling of prison‘guards as "correctional

officers."

In 1973, the legislature began the implementation of
the cMmp.29 Conditional release centers for inmates (a
half-way housg concept, intended to pave the way for the
integration of the prisoner back into the community) were
established; furloughs for inmates were authorized;
"Cogmunity Correction Centers" for medium and low-risk
prisoners were authorized for each of the counties, with
one high security facility for the high-risk offenders on

the island of Oahu. The most significant provision in the

statute was the creation of an "Intake Services Center,"
a nerve center to service all persons entering the criminal
justice system from the time of the initial entry (arrest)
to the time of departure from the system (parole).
Included among the duties of the Intake Services Center
were: pre-trial evaluation and services for the arrested
person, short-term residential detention while awaiting
trial or other disposition, pPre-sentence investigations
for the courts, and post-sentence correctional evaluation
and programming for offenders.3o

Approximately $27 million for physical facilities has
been expended in the implementation of the CMP. New
community correctional centers have been constructed in all
four cgunties; replacing the 0ld jail facilities and the
Oahu Prison. Other housing for prisoners consist of the

Kulani Honor Camp on the island of Hawaii for lower secufity

=15~
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inmates, the Keehi Annex (next to the Oahu Community
Correctional Center) which serves as a temporary pre-trial
detention facility, and two conditional release centers
(Laumaka and Kamehameha) that serve as live-in training
and work within the community. When completed, the
capacities of the various facilities in the CMP are
reflected in Table I.

The CMP is still not fully implemented. Construction
of the correctional centers in Hawaii; Maui, and Kauai
counties is finisﬁéd, and the Intake Services Center on
each of those islands is operational. On Oahu, the
correctional center is still in the construction stage,
although almost complete. The Oahu High Security Facility
(formerly the Halawa Jail) is also nearing complietion.

An important concept in the CMP is that of placing
corrections facilities within the various communities, as
opposed to placement in segregated prison sites. This
would fit in with the rehabilitative approach. But the
idea of community-based correctional facilities has never
gotten off the ground, primarily because of community
resistance. Understandably, each separate community
vigorously opposes the placement of such centers in the
neighborhood (although it may be a good idea "in some other
place™). As a result, there are no immediate plans to
establiéh other conditional release centers other than the

two now existing.

-16-
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TABLE I

FACILITY BEDSPACE CAPACITY (When Construction completed:

Hawaii Community )
Correctional Center

Maui Community
Correctional Center

Kauai Community
Correctional Center

Conditional Release
Oahu High Security Facility
Kulani Honor Camp

Oahu Community
Correctional Center

January 1981)
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24

22

15
23
72

75

546
777




31

Because of this and other problems, as well as the

swing in public and legislative sentiment away from the
rehabilitative ideal towards punishment, the 1979 legislature
requested SLEPA to reassess the CMP and the function of the
Intake Services Center.32 The SLEPA report, while not
directly addressing the soundness of the concept of

rehabilitation contained in the CMP, finds it to be a

viable one:33

"The basic rationale and policy determinants
that were developed initially are still
sound and required very little change
regarding the Correctional Master Plan.
There is considerable conjecture among
many individuals in the criminal justice
system that the Correctional Master Plan
concepts have changed, and, therefore, the
treatment of the offender who is incarcerated
would likewise change. Regardless whether
community attitute changes and the offender
is being incarcerated more frequently and
must remain confined for a longer period

of time, treatment and how it is achieved
must occur within the confines of the’
facilities designed for that particular
purpose. The only difference is that
treatment as a process is now extended

from a previously short period of time to

a longer period. As long as our.original
premise holds true that eventually the
majority of all offenders incarcerated are
released into the community, then this
reality must be faced and dealt with as

the statistics now show."

The SLEPA report thus supports the primary focus of the existing

CMP: that "the objective of modern correctional programs is

to rehabilitate offenders..."
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(d) The Movement to Determinate Sentencing

Criticisms of the indeterminate sentencing system is
not unique to‘the past ten years. Various criminologists
and others had earlier published studies that essentially
reflected the dissatisfaction now being leveled against
it.34 However, it was not until the early 1970's that the
attack on the indeterminate approach gained sufficient
momentum and recognition so as to spark a nationwide
debate, eventually leading to sentencing reforms in at
least fifteen states.3®

Probably the first book of significant impact was
"Struggle for Jﬁstice," authored in 1971 by the American
Friends Service Committee. It was a broad-based attack on
the treatment of convicts in America, focusing on the
repression, inequities, and hypocrisy of the indeterminate
sentencing system. Permitting discretion in the police,
prosecutors, judges, parole boards, and prison officials
was denounced as a major cause of disparate treatment of
offenders, causing the Committee to conclude that "we
ought to fit the punishment to the crime, not to the
person."36 By tailoring the punishment to fit the crime,
all persons found guilty of the same criminal act under
the same circumstances would be dealt with uniformly.
Emphasis on the offender under the indeterminate sentencing
scheme (with rehabilitation as its goal) seemed only an
excuse to incarcerate the poor and disadvantaged, the

group that always appeared to be the hardest to "rehabilitate",

-19-




resulting in their being incarcerated for long periods of
time. The offered solution was a determinate sentencing
approach: fixed terms attached to the offenses, so that
disparity of sentences among offenders based on the
rehabilitation rationale would be abolished.

"Struggle for Justice" was followed by several other
books of significant impact.37 These writings attacked its
basic assump;;ons and the problems engendered. I

The proponents of the movement towards the determinate
sentencing approach comprised a spectrum of interests
which could be termed surpfising. The prison reformer
looking for justice for the prisoner saw it as ending the
frustrations of inmates suffering at the hands of capricious
correctional staff and parole boards, and as curing the
discriminatory practices against the disadvantaged. The
police and prosecutor supported it as a counter to "soft and
lenient" judges and parole boards which freely granted
probation and parole. Philosophers found determinate
sentencing more attractive because it avoided coercive
rehabilitation. And social scientists believed that
determinate sentencing more properly complemented the

present state of our inability and unwillingness to

rehabilitate offenders,
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ITI. CRITICISMS OF INDETERMINATE SENTENCING

A. Prisons do not rehabilitate

The basic premise of indeterminate sentencing is that
programs and treaément in prison can "cure" the offender,
thus making it a logical proposition for the period of
incarceration to be left flexible and dependent on when the
cure occurs. An evaluation published in 197038 which

surveyed oﬂéjhundred studies of correctional treatment

outcomes concluded:
Therefore, it seems quite clear that, on
the basis of this sample of outcome reports
with all of its limitations, evidence
supporting the efficacy of correctional
treatment is slight, inconsistent, and of
questionable reliability.
Studies comparing the recidivism rate of offenders
placed on probation with those sent to prison and later
paroled, indicate that whether an offender will commit

further crimes depends not so much on the treatment he

receives but rather on the characteristics of the offender

himself.>?

An exhaustive survey accomplished for the state of
New York covéring the period 1945-1967 to evaluate the
importance of treatment programs resulted in a book, "The
Effectiveness of Correctional Treatment" by D. Lipton,
R. Martinson, and J. Wilks (1975) which was given wide
prominence because of Martinson's conclusion that "With few
and isolated exceptions, the rehabilitative efforts that

have been reported so far have had no appreciable effect on
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recidivism."40

Martinson felt that "...the personal charac-
teristics of offenders--~first offender status, or age,
or type of offense--were more important than the form of
treatment determihing future recidivism. An offender with
a favorable prognosis will do better than onebwithout, it
seems, no matter how you distribute 'good' or 'bad‘,
‘enlightened' or 'regressive' treatments among them."41

Media pronouncement of Martinson's findings took the
form of the sensational and attention-getting slogan:
"Nothing Works!" It gave a strong push to get off the
indeterminate sentencing bandwagon on which all the states
had been for about a century.42

Sweden's criminal justice system is viewed by many as
one of the most advanced in the world. Compared to the
United States, the incarceration rate and the average length
of stay is low. The prisons are small; modern, and well-
staffed; inmates retain all civil rights; they are able to
communicate almost uncensored with their friends, relatives,
and attorneys; they have the opportunity to leave the prison
for work, training, or furloughs; they may receive unsupér~
vised visits in prison. Inmates have the privilege of
spending "vacations“ at'prisgn resortg in the mountains, of
furthering their education in prison or at local educational
institutions, and of working for pay which in somerinstances
is comparable to that received in the private sector. And
because most of the iﬁmates are Swedish, their'prisons do
not suffer from the racial tension and violence that pervade

many of America's facilities.43
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Yet the results of such a modern correctional system
are far from than ideal. A follow-up study of 273 youths
admitted to prison in 1968 found that 85% had been reported
for new offenseé within two years. A review of 25% of the
inmates released from prison in 1973 showed that two-thirds
of them had committed new crimes within 30 months following
release on parole.44

A review of eleven studies on the efficacy of correctional
treatment resulted in the following conclusion by a Swedish

sociologist:45

Irrespective of the interpretations given,

the results seem clear enough. Despite

shorter terms of confinement, more open

institutions, and more treatment resources

given both during and after institutionalization,

the Swedish correctional institutions seem to

produce recidivism rates as high as the American.

The Swedish experience is especially enlightening since

the rehabilitative effort is much more advanced than that
obtaining in the United States. Many of the conditions
present in the Swedish system would be politically unacceptable
or too costly for implementation in our country. Yet the
bottom~line analysis appears to be: the studies raise

serious doubt about the ability of any prison system, no

matter how humane, to reduce significantiy;the negative

o]

. aspects of imprisonment and to bring about an offender's

Ty

"cure."

The foregding is not to say that the argument is all
one-sided. There are thosé who attribute the failure of

rehabilitation to the lack of a concentrated effort by the
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states to implement effective policies. In defense of the
indeterminate system, it has been said:46

The assumption is that treatment has failed.

There is little empirical evidence to

support that statement. To the contrary,

it can be argued that treatment has not

really been tried.
There can be little dispute that most states have not
placed a high priority in providing adgquate treatment
programs for inmates, and that in some instances, such
programs are non-existent. In spite of the rehabilitative
ideal, money has always been a scarce commodity with
incessant community demands on it. In the competition for
the tax dollar, the correctional system has not been a
favored child.

A review of Hawaii's programming for inmates presents

the following picture. ﬁntil recently the women's facility
(Maluhia Correctional Facility) was located in Kaneohe in

a single antiquated building. At Maluhia, only minimal

effort was made to provide the residents with training,

counselling, and other support services. The inmates spent’

most of their time sleeping, and in some instances,
exercising. Recreational facilities consisted of a small
vard, and there were no rooms for conducting any kind of
training. Instruction was available in only very limited
areas anq could scarcely be considered given at a level
that would help the'inmate'adjﬁst once released.

}# ;Although the women prisoners have been recently

transferred to the Oahu Community Correctional Center in
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Honolulu, there has not been any dramatic increase in the
availability of programming. Present programming available
to them is limited to participation in worklines that
involve the maintenance of the prison facilities. No other
vocational training exists.

A look at the overail situation at the Oahu Correctional
Center (formerly Hawaii State Prison) shows that it presently
houses approximately 530 male and female inmates. The
normal capacity is 425. Most of the education and training
in the facility is administered by the Hoomana School,
which is attached to the community college system of the
University of Hawaii. Hoomana School has a paid staff of
six persons: two academic instructors, two vocational
instructors, an administrator, and an accounts clerk.
Additional training is provided by four volunteer instructors
and graduates of Hoomana School. Skeletal classes are
offered in basic education (GED), liberal arts, and clerical
and vocational support. Vocational classes with a total
capacity of only 31 participants, are limited to auto
mechanics and welding. Classes are held two or three times
a week, with completion of a course being dependent on the
progress of the individual inmate~student. Additionally,
workline emplqyment is available to the prisoners in the
operation and maintenance of the prison. Although these
worklines do provide some vocgtional training as an
incidental result;ythe primary function of worklines is to

keep the inmates occupied and to provide an economical and
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available source of ‘labor. Occupational t;aining should
provide a critical role in attempting to rehabilitate and
reintegrate the offender into society. Yet, at present,
the two vocational classes offered have a capacity to
train a total of about 30 inmates, or only about 6% of the
prison population. |

Insufficient space is a primary cause of inadequate
programs at the Oahu Correctional Center and is the result
of several factors. The Correctional Master Plan (CMP)
contemplated that most if not all of the programming and
treatment of the inmates at the Oahu Correctional Center
(as distinguished from inmates confined in the Halawa
Correctional Facility for high-risk prisoners) would occur
outside of the igstitution by using resources available in
the community. The "residents" of the Center were contem-
plated to be of.the low- and medium-risk caliber permitting
this kind of community-related programming. In line with
this thinking, community-based halfway houses wére to be
established.47 Vociferous opposition by the affected
communities whenever proposals are made to build new half-
way facilities has effectively put a stop to implementation
of that concept. The present climate of public opinion is
such that indulging in further thoughts along those lines
would appear futile.

The original plans under the 1972 CMP for the Center
projected a prison popuiation of about‘BOOlv'This number

was soon exceeded, and public pressure in recent years for
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more offenders to be sent to prison has resulted in an
incréasing rate of incarceration. This development
required that the initial plans be altered, so that
additional modules were planned énd the original main
cellblock which had been scheduled to be demolished was
retained. and renovated in order to increase the holding
capacity. However, no plans were made for additional
programming facilities to service the larger population,
and in fact, some of the new modules were placed in areas
previously reserved for training and recreational purposes.
The foregoing indicates the lack of any meaningful
treatment programs for the rehabilitation of the prisoners.
But even with more adequate facilities and programming, it
should be recognized that the subject is a convicted felon,
often placed in prison as a last resort because probation
and othér methods of treatment have féiled. The offender
lacks many of the traits and'skillé necessary for societal
existence. Learning defeciencies are not uncommon, and the
majority of inmates have not completed the tenth grade, with
actual achievement levels equal to that of a sixth-grader.
or less. Imprisoned, the offender is separated from family
and friends; he is often bitter and hostile. The average
prisoner lacks self-discipline, motivétion, responsibility,
and self-confidence. Often, an inmate has a drug dr alcéhol
problem. He is trapped in an environment that can be
violent, and survival is a consﬁant wofry. Further, the

pressure to rehabilitate takes on a coercive posture. It is
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no wonder that the results of a number of well-funded
experimental programs conducted recently indicate no
significant decrease in recidivism among prisoners who had
participated in prison programs.48

The efficacy of our rehabilitative system, or lack of
it, is reflected in the recidivism rates for persons paroled.
Table II, derived from the records of the Hawaii Paroling
Authority, gives the average violation rates for all
parolees placed on parole for fiscal years 1975 through
1979. The figures represent yearly averages over the five-
year period. Thus, there was a yearly average of 304.4
persons on parole during the 1975-79 period, with 55t8‘
revocation hearings each year (representing 18.3% of the
number on parole).

Table II lists various indications of parole violations,
depending upon what is considered to be a violation. - The
"official" violation rate is 10.2%, the rate of actual
revocations out of which 2.8% were for new convictions and
7.4% were for technical violations. (Technical violations
frequently are the basis for revocations for new crimes on
which convictions have not been obtained.) Line 6 represents
the total number of paroles suspended in cases in which the
whereébouts‘of the offenders were unknown. This figure is
included becauSe it may be assumed that a parolee commits
a violation by losing contact with his parole officer.

On this assumption, line 7 represents the highest potential

revocation rate, and line 8 represents the ‘actual revocations

plus the violators who "disappeared."
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TABLE 1II: Average Violation Rates for Fiscal Years

(1)
(2)

(3)
(4)
(5)

(6)

(7)

(8)

1975-1979.%*

Net parole population

Total number of revocation
hearings

Number of paroles revoked
Revocations for new convictions

Revocations for technical
vioclations

Paroles suspended because
whereabouts unknown

Revocation hearings plus
suspensions ("2" plus "6")

Revocations plus suspensions
("3" plus "6")

*The data contained in this table is derived from the
Hawaii Paroling Authority's Annual Reports for fiscal

years 1975 through 1979.
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304.4

17.0

72.8

48.0

(18.3%)
(10.2%)
( 2.8%)

(23.9%)

(15.8%)
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There were an average of 55.8 hearings per year, with
31 revocations or a rate of 56%, indicating that a substantial
number were continued on parole after the hearing without
a revocation being ordered. The reason for no revocation
could be several: the technical nature of the violation, the
presence of mitigating circumstances, the short time left
on parole, or no vioclation found. Perhaps the best indication
of the violation rate as reflected in Table II is the 15.8%
shown in line 8. It represents the addition of the actual
revocations plus those who violated their parole conditions
by "disappearing."

It may be noted that the actual number of violations
may be understated to the extent that they are not detected
by the parole officer, the policg, or other agencies, or
even if detected, are not proceeded against.

The rehabilitative capacity of prisons is an illusory

one:

Increasing numbers of citizens are
disenchanted with the unproductive
bureaucracy known as "criminal corrections,”
whose claim to "cure" a captive population
of offenders remains manifestly unfulfilled.
Many observers have reluctantly reached

the conclusion that such promises were
hollow from the beginning: Whatever else
prisons might do, they do not~-because
inherently theY'canﬂot-—make their
inhabitants better.%9

Showing much greater parolee recidivism than the averages
worked out in Table II is a study which traced the history
of 359 persons arrested for violent crimes (thg index

crimes excluding burglary and theft-larceny] in 1973 for
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a period of 5 years. Of that number, 43 ended up being
given prison sentences; and of the 43, 15 wére paroled after
having served an average of 30 months. Within the short
time that they were on parocle, 12 had been rearrested (7 for
new violent crimes). This would indicate (assuming that
"arrest" equals an actual commission of a crime) recidivism
at an 80% level, and led the study to conclude: “...the
high rearrest rate for the parolees indicates that while
prison tends to keep the criminally-prone out of circulation
for a time, it does little to change their lifestyles."432
Prisons are not conducive towards and are ineffective
in achieving rehabilitation. Moreover, Hawaii's present
correctional facilities do not have any effective programs
to rehabilitate its prisoners. The lack of resources to
rehabilitate and the seeming inability to rehabilitate even
if given those resources led Judge Marvin Frankel to
conclude: "Unless or until we have some reasonable hope of
effective treatment, it is a cruel fraud to have parole
boards solemnly order men back to their cages because cures

that do not exist are found not to have been achieved."50
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B. Dangerousness of Offender Cannot Be Predicted

The concept of rehabilitation assumes that the offender

enters an institution where he is diagnosed and an appro-

" priate plan of treatment is programmed. The offender

then undergoes this treatment until he has progressed to

the point that the risk of the offender recidivating
("dangerousness") is minimal and he is released into the
community. It may be noted that it is not necessary for
rehabilitation programs to be effective for the indeterminate
sentencing system to function. The dangerousness of an
offender can be reduced by factors apart from rehabilitative
programs, such as passage of time, aging of the offender,

or the deterrent impact of incarceration. However, it is
critical that the ability to predict dangerousness or non-
dangerousness in order to ﬁake an effective release decision.

Thus, one of the basic underpinnings of the indeterminate
approach is the assumption that we have the capability to
ascertain when the inmate is "cured" or reformed and no
longer prone to commit offenses. Unfortunately, our ability
to predict the dangerousness of offenders is extremely
primitive to the point that it is of not much use in guiding
the release decision.

Errors in prediction fall into two categories.' A
person who is classified as dangerous but who would not in
fact commit a dangerous act is termed "false positive":
the examiner finds the individual to be positive for:

dangerousness, which prediction turns out to be false. The
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other error is represented by the "false negative": the

individual is predicted to be safe but in fact later commits
a crime. It is the large number of false positives and
false negatives that causes difficulty in designing a

penal policy based on the predicted dangerousness of an
offender. And the weakness of predictions gives rise to
criticism from opposite ends: obviously, false negatives
produce real victims who suffer injury and loud‘public
outcry for not having kept the criminal "in prison where he
belongs"; and false positives claim to be arbitrarily and
capriciously incarcerated because of the lack of confidence
in making accurate predictions.

Two methods are used to predict the dangerousness of
offenders: the clinical method and the actuarial method.
The clinical methods involves the "clinician" (usually a
psychiatrisf, psychologist, or a parole board) determining
what factors to consider and how much weight to give to
each in evaluating the offender's dapgerousness. The
actuarial method uses statistics relating to the offender's
characteristics (age, prior record, type of offense, etc.)
to predict his propensity towards recidivism, much as
insurance companies use individual characteristics to
determine life expectancies.

The clinical methods is frequently used by psychiatrists
and psychoiogists, the professionals who are presumably
best able to predict the dangerousness of an offender. Yet,

most of the literature indicates that they are unable to
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predict future dangerousness within an acceptable degree

of accuracy_.51 Apparantly human behavior is so complex

and so little is known about the causes of abnormal behavior
that even the experts are simply unable to predict with

any reliable degree of accuracy what an individual will do
in the future.

A ten-year study conducted:in Massachusetts attempted
to predict the dangerousness of 592 males who had been
convicted of sexual offenses.52 They were referred to a
diagnostic center for treatment of dangerous persons and
were extensively interviewed and tested to determine
dangerousness. Each diagnostic study was based on clinical
examinations, psychological tests, and a meticulous recon-
struction of the life history elicited from multiple
sources~-~the patient himself; neighbors, teachers, and
employers; and court, correctional, and mental hospital
records. The clinical examinations were made independently
by at least two psychiatrists, two psychologists, a social
worker, and others. Most of the persons examined were:
found to be non-dangerous and referred to the court for
release; others were treated and then released; some
remained in custody.

Of the 592 inmates diagnosed, 435 were eventually
release&vand followed up: 386 were released upon the
advice of the Center; 49 were released against its advice.
Of those Eeleased with the Center's advice, 8% recidivated

(a personﬁwas considered to have recidivated if he committed
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a "serious assaultive crime") while 34.7% of those released
against the Center's advice recidivated. The Center's
prediction was accurate to the extent that the "dangerous"
group was four times more likely to commit new offenses
than the "non-dangerous" group (34.7% vs. 8.0%). tHowever,
it should be noted that even for the "dangerous" group,

the experts were wrong 65% of the time in their prediction
of future recidivism.

The clinical method requires substantial expenditures
of money to hire sufficient personnel and to provide
adequate facilities to evaluate the offenders. Yet the
results of such prediction are of limited value.

The actuarial method has not proven any more satisfactory.
In 1965, the California Department of Corrections developed
a violence prediction scale that attempted to predict the
future violence of offenders by analyzing objective factors

in the offender's background.53

This method enabled
examiners to segregate a group of high-risk offenders, 14%

of whom were expected to violate parole by the commission

of a viblent or potentially violent act. The expected
violation rate for all offenders was anticipated to be 5%,
roughly one-third the rate of the high-risk offenders.
Although the system identified a group of high-risk offenders
who posed a risk that was three times greate; than the

risk presented by the general parole population (14% vs. 5%),

it did so at the expense of identifying falsely 86% of the

| high-risk group (false positives). Further, the violent
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and potentially violent acts prevented by the incapacitation §
of the high-risk offenders amounted to only 8% of the total f E,m
number of such acts committed by all parolees, so that the ‘ € ;
&
system missed 92% of the violent and potentially violent
acts. If a policy were followed of incarcerating the high- ) . v TABLE ITI
risk group and releasing the low-risk group based on o
California's prediction scale, it would have resulted in Research Studies on the Prediction of Violence
six high-risk offenders being incarcerated to prevent one f
) ‘ ﬂ“‘: » : )
from committing a violent act, while at the same time : % True % False N Predicted Follow-up
Positives Positilves Violent Years
permitting 92% of the violent acts to be committed by the 2
released low-risk group. j 3 Wenk et al.
L (1972) study 1 14.0 86.0 ? ?
The National Academy of Sciences recently commissioned | '
: Wenk et al. _
an assessment by John Monahan of the current state of (1972) sStudy 2 0.3 99.7 1630 1
‘ C s 54 . . ,
rediction research. He surveyed eight studies that . O Wenk et al.
P ' Y g 0 (1972) Study 3 6.2 93.8 104 1
used both the clinical and actuarial methods to predict :
; Kozol et al.
dangerousness and found no study that could make predictions f‘ (1972) 34.7 65.3 49 5
of dangerousness with true positives equalling or exceedin ni 0 State of Maryland
lang p q g g 1 (1973) 46.0 54.0 221 3
50%. The relative abilities of ‘sach study to predict | ‘
Y P Steadman (1973) 20.0 80.0 967 4
dangerousness is summarized in Table III. What is striking ‘ ‘
0 Thornberry and
is the number of false positives that result from these O Y Jacoby (1974) 14.0 86.0 438 4
sophisticated tests. "Of those predicted to be dangerous, - Cocozza and R
v Steadman (1976) 14.0 86.0 96 3
between 54 and 99 percent are false positives--people who : :
will not in fact be found to have committed a dangerous act. (x? P
, o
Violence, it would appear, is vastly overpredicted, whether %
simple behavioral indicHtors or sophisticated multivariate :
é G
analyses are employed and whether psychological tests or ]
!
throrough psychiatric examinations are perfOrmed;"55 ?
D =37~




One of the reasons for over-prediction of dangerousness

¢
and the resulting large number of false positives is that

the experts understandably tend to be conservative in order

 to avoid possible lawsuits and the usually sensationalized

publicity surrounding the commission of a crime by a false
negative. Pubklic concern focusesjon the one violent act
by a paroiee or probationer, and the non~-recidivist is
generally ignored.

Given the primitive state of our predictive capacities,
there are two alternatives if dangerousness is to be used
as a determinant. One is to keep imprisoned eii of the
potential recidivists by releasing only those who show
the smallest potential_jor failure. Not only would this .
result in a great number of non-recidivists being kept
imprisoned, but such a policy would entail high social
costs in terms of its effect on those impacted by the mass
incarceration es well as a great financial burden to the
commqnity. At present, it takes about $50,000 to construct
one érison bed space and about $16,000 per year to keep
one prisoner in it.

The other alternative would be to keep incarcerated
only those persons whose possibilities of recidivating is
extremely high. Such a policy would unfortunately result
in a greater number of prisoners being paroled and
recidivating, while, ironically because of our poor predictive
abilities, at the same time capturing enly a very few of the

offenders who would actually recidivate. The undeniable

o
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conclusion is that prediction is an unreliable basis on
which to base a senteneing policy.

There are problems in addition to the inability to
predict dangerousness that make the use of behavior
prediction difficult in the implementation of an indeterminate
sentencing system. The Hawaii Paroling Authority is composed
of one full-time member and two part-time members, none of
whom has any expertise on the subject of predicting
recidivism. Members are selected "on the basis of their
qualifications to make " décisions that are eompatible with
the welfare of the community and of individual offenders,
including their background and ability for appraisal of
offenders and the circumstances under which offenses were
comﬁitted. It is not surprising that in the light of the
unreliability of predictive capabilities the minimum terms
are not set solely by the Authority's perception of the
length of time tﬂat it would take to “"rehabilitate" an
offender but also by a chart that is primarily based on a
punitive philosophy.

Actually, even though min;mum terms and release
decisions were theoretically supposed to be guided by

predictive technologY, the fact is that historically the

decision-makers (parole board members) did not release

prisoners solely or even largely based upon their perception

56 Violent offenders

of the offender's predicted recidivism.
often display characteristics that make them good candidates

for relatively early release from prison; however, such a
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disposition would hardly comport with concepts of punish-
ment, and the latter generally prevailed. This apparent
unwillingness of paroling authorities to utilize predicted
recidivism as the major guide for release is a reflection
of public and political attitudee and supports the premise
that the rehabilitative concept is basically not an
acceptable principle no mattef how much the experte may
espouse it. The truth is that parole and sentencing
policies reflect "a variety of competing purposes, prominently
including 'just deserts,' public protection against crime,
and the regulation of prison population. Classification
systems designed for use in such aecisions must take into
account a variety of competing factors if they are to be

57 And to the extent that factors

effective and useful.”
other than rehabilitation enter into the picture, the
workings of the indeterminate sentencing system become
skewed and the inmates exposea to it become frustrated
because there is no reward for progress made by the prisoners.
It may be pointed out that the inability to accurately
predict daﬁgerousness has caused some to raise moral concerns
about the indeterminate system. Predictions made will be
more often wrong than’right. Is it fair to keep imprisoned
an individual for possible future criminal activity,58
especially when the determination of such possibility is
more guesswork than not?59

The ability to accurately predict the future dangerous-

ness of an offender is a tool that is vital to the proper
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functioning of the indeterminate sentencing system. Yet
the most advanced and sophisticated clinical and actuarial
predictive techniques administered under ideal conditions
are still inadequate for proper prediction. At a recent
international conference of psychiatrists and other
behavioral scientists, the consensus was that the current
state-of the art in the social sciences was such that future
violent behavior could not be predicted.60 And a task

force of the American Psychological Association recently

concluded:61

It does appear from reading the research

that the validity of psychological predictions
of violent situations we are considering, is
extremely poor, so poor that one could

oppose their use on the strictly emprical
grounds that psychologists are not profes-
sionally competent to make such judgments.
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C. Disparity

Disparity refers to unequal or different sentences
being given to similar offenders who commit similar crimes.
Where there is a basis for differing dispositions based on
justifiable differences in offender characteristics or the
circumstances of the offense, the results should not be
considered disparate, Disparity is the major criticism
raised against indeterminate sentencing.

Under indeterminate sentencing geared to rehabilitation,
basically there are two levels at Which the disposition of
an offender is subject to a large amount of discretion and
resulting disparity. Terms such as "unbridled," "capricious,"
"arbitrary," and worse, have been applied to the discretion
exercised, but at the least it is fair to say that it is
"ﬁnstructured."

The first level is that of the court, at the time of
imposing sentence. Of course, the judge has broad diécretion
to choose from among many alternative dispostions: imprison-
ment, fine, probation, restitution, etc. However, as far
as impact on the defendant pefsonally and perception by the
public generally are concerned, the only significant
distinction among the various alternatives is that between
a sentence of imprisonment on the one hand and that of-
non-imprisonment (probation, fine, restitution, etc.) on
the other. The judge's decision on whether to imprison or

not may be referred to as the IN/OUT decision.
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In the indeterminate system, each individual bffender
is viewed as unique and his "illness" is separately diagnosed.
Since judges differ in sentencing philosophies and in

individual prejudices and predilictions, consciously or

" subconsciously, disparate sentences are a foregone conclusion

where unguided discretion obtains.

As early as 1919, a study of the sentences imposed
in the New York Magistrates' Courts-betweeﬁ 1914 and 1916
pointed out the differences in the sentences being given.62
Some magistrates were severe on certain types of offenses
and not on others; othér ﬁagistrates were uniformly lenient
or uniformly severe for all classes of offenses. The study
concluded that "they show us so clearly to how great an
extent justice resolves itself into the personality of the
judge."63

A survey of sentencing practices in California for the
offense of petty theft found that thé percentage of cases
in which jail was imposed varied greatly from county to
county and even between districts within a given county. 1In
San Francisco County, more than two-thirds of the defendants
were given jail time; in Marin County, one-half were given
jail time; and in San Mateo County, slightly more than one-
third were jailed. Within San Mateo County itself, the
percentage of persons given jail time varied from 15.6
percent forkthe Central District to 85.0 percent for the
Northern District. The percentage of defendants sentenced

to incarceration also differed from judge to judge, from
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13.9 percent of 36 defendants sentenced, to 95.3 percent

of 64 defendants sentenced. While recognizing that other
factors may have a significant bearing on the type of
sentence imposed, the study concluded:

Whether a person is sentenced to a fine or . it

to a jail term largely depends on factors K Table IV - Range of Rate of Imprisonment and Average Sentence Length
that may have absolutely nothing to do with Imposed in U. S. District Courts for Year Ending
the degree of his or her culpability. The : June 30, 1977.%

county or district of sentencing, as well
as the sentencing judge, strongly correlate

with jail time. We can assume from this : t Imprisonment Rate Average Sentence
that the determination of jail time is at L Length (Year§)

least somewhat arbitrary because of the } Low . High Low High

lack of intrinsic differences among the :
group. | Bank Embezzlement 8% 30% 0.5 2.0
A survey of sentencing practices for the federal . - Fraud 8% 69% 0.5 4.4

L

District Courts done in 1979 found disparity among the Weapons and

Firearms 15% 86% 0.5 5.2

sentencing practices of the different districts.65 Table
U Forgery and

IV indicates the extremes in the rates of incarceration . Counterfeiting 21% 76% 0.5 4.6
and the average sentence length imposed. For the offense Auto Theft 58% 100% 2.0 4.0
of theft and larceny, the imprisonment rate ranged from a 3 Bank Robbery 78% 100% 7.0 17.9
low of 8% incarcerated to a hiéh of 84% incarcerated. The 3 " Drug Abuse 22% 97% 0.5 7.5
average sentence imposed for drug abuse ranged from a low Theft and Larceny 8% 84% 1.3 4.6

of one-half year to a high of 7.5 years. Again these

£

.figures do not reflect possible differences in circumstances £ *COMPTROLLER GENERAL, REDUCING FEDERAL JUDICIAL SENTENCING AND
_ PROSECUTING DISPARITIES: A SYSTEMWIDE APPROACH NEEDED 7.19 (1979).
that could account for the variation; nonetheless, where N This chart includes districts in which there were at least 25 sentences

in each category.
one district averages ten times more persons incarcerated 0
than another, and another district imposes sentences that v

are fifteen times longer than the low, it is difficult to
escape the conclusion that disparity in sentencing exists. )
A sentencing simulation study was conducted in 1980 €

with the cooperation of some Hawaii judges to test the i
1
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potential for sentencing disparity. The simulation involved
sending out the same six presentence reports on convicted
defendants to nine circuit judges who were on the criminal
bench at the time of the simulation. Each judge was asked
to sentence each of the six offenders. Differences in the
sentences imposed could not be attributable to different
fact situations. Eight judges ;esponded, resulting in the
following IN/OUT dispositions. (A ¢-vailed report on the

simulation is contained in Appendix A.)

Defendant
isppsition
Pisp vlviwlx|y |z
Probation 2131715813

Imprisonment 6151131015

Total g818]8|818 3

There was only one instance }Defendant Y) in which all the
judges agreed on the IN/OUT decision; in all other cases,
there was at least one judge who disagreed with the
disposition imposed by the other judges. In .three instances
(Defendants V, X, and Z), the split was almost down the

middle. The results demonstrate that identical offenders

will receive different sentences, depending upon the particular

judge who imposes the sentence.
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From a legal standpoint, there is nothing wrong with

different sentences being imposed on identical offenders
even if it offends our individual sense of justice. The
law grants discretion to judges, and.éo long as the
discretion is not abused, each sentence will withstand
legal attack.

The sentencing simulation merely confirms what all
of the other studies have consistentily concluded:

sentencing is not a science; sentencing is not even an

art; sentencing is extremely subjective. Some judges may

hate drug pushers the worst, others may go hardest on

rapists, and still others abhor gun crimes the most. And

there is no question but that as a general proposition
some judges are harsher and others are more lenient. A
research project into the sentencing practices of five
judges &n the criminai-bench on Oahu in 1977 indicates

that the rate of imposing a prison sentence varied among

them from 9.1% to 30.5%. 696

On the IN/OUT decision, the Hawaii Penal Code gives
ambiguous guidance to the judge. It provides67

The court shall deal with a person who has
been convicted of a crime without imposing
sentence of imprisonment unless, having
regard to the nature and circumstances of
the crime and the history, character, and
condition of the defendant, it is of the
opinion that:

(1) There is undue risk that during the
period of a suspended sentence or

probation the defendant will commit another
crime; or
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(2) The defendant is in need of correctional
treatment that can be provided most
effectively by his commitment to an
institution; or

(3) A lesser sentence will depreciate
the seriousness of the defendant's crime.

In substance, the Penal Code states a presumption or
bias against imprisonment by telling the judge not to
incarcerate unless he affirmatively comes to the belief
that one or more of the three grounds set forth is applicable.
The statute further points the judge towards probation by
listing various factors which he may consider that are in
favor of such a disposition.68 The leaning toward probation
is the result of embracing rehabilitation as the primary
goal of sentencing. Probation is favored because, in
the language of the President's Crime Commission in 1967:

The correctional strategy that presently
seems to hold the greatest promise based
on social science theory and limited
research, is that of reintegrating the
offender into the community. A key
element in this strategy is to deal with
problems in.their social context, which
means in the interaction of the offender
and the community. It also means
avoiding as much as possible the
isolating and labeling effects of
commitment to an institution. There is
little doubt that the goals of
reintegration are furthered much more
readily by working with an offender in 69
the community than by incarcerating him.

The three grounds justifying incarceration exemplify
principles which are commonly discussed as being among the
basic objectives of sentencing. But there is nothing in

the Penal Code to tell the judge how and on what basis to
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apply any one of the three sentencing objectives. He may
pick and choose from among them in making the IN/OUT
decision.

The first ground justifying a sentence of imprisonment
requires a belief by the judge that there is an undue risk
that the offender will commit future crimes. The sentencing
rurpose reflected is "incapacitation": +o reduce crime
by incarcerating the offender and thus preventing him from
committing further offenses.

The second ground requires that the judge find that
prison is the appropriate environment for administering
correctional treatment. This sentencing goal involved is
"rehabil%tation." Incarceration is ordered for the purpose
of rehabilitating the offender, prison being the best
setting in which to achieve it.

The final ground is the judge's opinion that anything
less than a prison sentence would depreciate the seriousness
of the crime. It would not be appropriate to have the
offender himself, and probably more so, others in the
community, treat the crime which was committed too lightly.
In common parlance, the nature of the offense involved is
such that unless the offender is punished by being sent to
prison, the crime would be "taken too cheaply" by the
offender and others. The objective here may be said to be
a "deterrence" through punishment.

" All three grounds have one basic utilitarian purpose:

protection of society against future crime. The fact of
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incarceration is certainly "punishment," but punishment
per se is not the primary purpose of the sentencing scheme
reflected‘in the Penal Code. The defendant who poses
future danger to the community is incapacitated;
rehabilitation of the defendant in prison will accomplish
the ultimate in societal protection--the prisoner comes

out reformed; showing the world that crimes like that

- committed by the defendant will not be treated lightly

and will be punished by a prison sentence as a warning
to refrain from such lawless conduct. These utilitarian
objectives are to be contrasted with another sentencing

purpose which will be discussed later: that which has

been labeled "retribution," or more euphemistically,

"just desert.”

How does a judge arrive at an opinion that any of
the three grounds for imposing a sentence of imprisonment
is present in a particular case? As to the first (undue
risk of recidivism), he is given no expert opinion or advice
predicting the pfobability of future criminal conduct by
the defendant, and even if he were, the value of such
predictive opinion would be gravely- suspect, given the
present state of the art (as will be discussed later). The

judge principally relies on the prior criminal history of

the offender to make a prediction as to future conduct; and

in general, the "repeat offender" is the one who is

incapacitated. ” : 1
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As to the second ground (prison being the best place
for rehabilitation of the offender), on what criteria is
a judge to make a determination that it is a valid
proposition? As a matter of fact, judges seldom find this
a satisfactory proposition. Given the level of programming
available and the inevitable association in prison with
other criminals, it is difficult t6 justify a sentence on
the reasoning that prison will be a positive influence in
rehabilitating an offender. Prison may well be just the
opposite~-crimogenic.

The third reason justifying imprisonment is that the
offense is so serious that not punishing the offender by
incarcerating him would be treating the crime involved too
lightly so that deterrence would be lost. There are no
express standards by which to assess the "seriousness of
the crime," and each judge exercises his individual
discretion in making the determination. The subjective
prejudices of the judges easily come into pléy: homicide,
rape, drug dealing, robbery, gun crimes, etc., are often
viewed differently by different judges--the pet hate of
a particular judge may not be that of another.

' With rehabilitation stated as the basic goal of
sentencing (as evidenced by'fhe biés towards probation),
and with incapaciation, rehabilitation in prison, and
deterrence through punishment also stated as justifications
for imprisonment (and, therefore, valid sentencing goals),

disparity in the IN/OUT decisions of the judges is insured
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unless specific guidelines exist to discipline those
determinations. Emphasis by a judge on one objective
would lead to a result different from that of another
judge who chose a different objective: defendant A,
convicted of manslaughter may be given probation by a
judge who stresses the incapacitative objective because
he finds that the defendant does not present any danger of
committing crimes in the future; that same defendant may
be sent to prison by a second judge who felt that the
taking of human life is too serious an offense nqt to be
punished for deterrent purposes; a third judge, emphasizing
rehabilitation as the primary objective of sentencing, may
give probation because he does not believe prison to be
& rehabilitative ambience and finds the defendant to be
good probation material.

Add to the lack of guidance in the application of

objectives the influence on some judges of impertinent

.factors such as whether or not a jury trial was demanded,

or whether or not the deféndant was represented by retained
counsel,70 Oor even racial considerations,71 and it is no
wonder that sentencing may become what has been described
as a "random lottery."

It is undeniable that "the evidence is conclusive
that judges of widely varying attitudes on sentencing,
administering statutes that confer huge measures of
discretion, mete out widely divergent sentences where the

differences are explainable only by the variations among
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the judges, not by material differences in the defendants
or their crimes."’?

Disparate sentences do not merely offend an abstract
concern for uniformity; they deny the principle of equal
Justice under the law and has considerable impact on the
inmates, especially when confined together and placed in
a position to compare themselves.

Upon a defendant being given a prison sentence, the
second level at which unstructured discretion is exercisedq
with resulting disparity comes into play: the paroling
authority's setting of minimum terms and granting of
parole (early release). In some jurisdictions, the judge
is given the power of setting the term of imprisonment
when an IN decision is made, but in Hawaii, once the judge
decides to put the offender into prison, the judge is
mandated by statute to impose the statutorily prescribed
maximum term attached to the particular offense involved.’3
However, whether the term of imprisonment is set by the
judge or prescribed by statute, the actual length of time
to be served in prison is left open for the paroling
authority to determine after the prisoner enters the facility.
Early release by the paroling authority upon rehabilitation
of the offender is the essence of indeterminate sentencing.

Under the Penal Code, the Hawaii Paroling Authority
sets the minimum term (at which time the offender becomes
eligible for parole) within six months after commitment.

The Authority must obtain a report on the offender's
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pre-commitment life and his progress after he came into
prison and hold a hearing at which the prisoner has a
right to be heard. The only mention in the statutes
which inferentially appears to be a guide in the setting
of the minimum term is the statement that the "report
shall be a complete personality evaluation for the purpose
of determining his degree of propensity toward criminal
activity."74 Dangerousness is the only factor statutorily
suggested as a guide to the setting of the minimum.

When the offender's minimum term is reached, the
Penal Code provides that "full powér;..to grant, or revoke

w75 In

parole is conferred upon the paroling authority.
making this parole decision, the Authority is directed to
grant release when the "maximum benefits of the correctional
institutions to the individual have been reached and the

76 and when

element of risk to the community is minimal,"
"there is a reasonable probability fhat the prisoner
concerned will live .and remain at liberty without violating
the law and that his release is not incompatible with the
welfare and safety of society."77

Several observations may be made on these statutory
provisions. First, they’constitute a broad grant of power
to the Authority. Next, they éontain a goal of public
protection with rehabilitation of the prisoner being the
benchmark for determining whether that protection is

reasonable assured. And finally, they represent general

policy statements which are easily subject to disparate

-54~

]

a2,

Yot

£

N

-

it

results upon application because they are not accompanied
by specific guidelines to implement them.

Commendably, the Authority has attempted to structure
its decision-making to achieve some consistency and fairness.
Its "Rules and Regulations Governing the Practices and
Procedures of the Hawaii Paroling Authority" sets forth
principles and goals and the various factors which it
considers in arriving at decisions. Additionally, the
Authority has devised a rough "Sentencing Chart" (Table V),
which is in fact a guide for the setting of minimum terms
and not for the determining of sentences. Within the body
of the chart, the term "sentence" means "prison commitment."

The chart essentially states that:

1. the f%r§t time an offender goes to prison,
his minimum is set at 1/3 of the maximum
term attached to the crime;

2. the second time, his minimum is set at
1/2 of the maximum;

3. the third time, his minimum is set at
3/4 of the maximum; and

4. 1In the_discretion of the Authority, the
foregoing minimums may be decreased by
3 years or increased by 5 years because
of mitigating or aggravating considerations.
The chart has not been formally adopted by the Authority
and has not been published or widely distributed.
The Authority's Rules and Regulations contains
several significant proviéions.' It states that its

"philosophical base" consists of (1) safety to the public,

so that parole will be granted only if compatible with
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TABLE V:

SENTENCING CHART

1st Sentence

2nd Sentence

3rd Sentence

gem

RTATERS b <

FELON 1/3 of Maximum 1/2 of Maximum 3/4 of Maximum
Dlsgietlon -3 Yrs. Mitigation -3 Yrs. Mitigation -3 Yrs. Mitigation
Authority +5 Yrs. Aggravatlon +5 Yrs. Aggravation +5 Yrs. Aggravation
CLASS A 6 Yrs. 8 Mos. 10 Yrs. 15 Yrs.

CLASS B 3 Yrs. 4 Mos. 5 ¥rs. 7 ¥Yrs. 6 Mos.
CLASS C 1 Yr. 8 Mos. 2 Yrs. 6 Mos. 3 Yrs. 9 Mos.
YOUTHFUL ,

OFFENDER 1l Yr. 4 Mos. 2 ¥rs. 3 ¥rs.

QIF‘ﬁ {)“ {“% oy ““53 £
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public safety and where there is a reasonable probability
that the prisoner will not recidivate, and (2) punishment
of an offender, so that immediate and certain punishment
"on an individual and professional'basis" will be meted
out for past, present, and future acts of the prisoner.

As a "goal," it states that the Authority "will reasonably
assist in all efforts toward rehabilitation" of the
prisoner and support the efforts of other agencies as long
as public safety and prisoner reintegration into society
are not jeopardized. As for the mitigating and aggravating

factors which the Authority may consider in its decision-

making process, it lists circumstances attendant in the

commission of the offense, the prisoner's criminal history,
and various factors relating to the prisoner’'s potential
for rehabilitation. The minimum term is defined as "the
vehicle by which public safety is maintained through
incarceration and the period during which the prisoner
should prepare himself for parole by assuming responsibility
for his conduct, development of self-control, and resolution
of the problems which led him %o commit the criminal act(s)
for which he was incarcerated" and may be set at thé same
level as the maximum term given by the judge "if in the
professional judgment of the Authority that term would be
in the best interests of society and/or the prisoner,“

What is apparent on the level of the paroliﬁg authority
is that its discretion is extremely broad and that in the

setting of minimum terms, although various principles
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(public safety, punishment), goals (protection of society,
rehabilitation), and considerations in decision-making
(offender characteristics, circumstances of the offense,
potentials for rehabilitation) are listed in the Rules

and Regulations, they hardly add up to an organized set

of specific guidelines by which théAAuthority can structure
its decision-making to effectively achieve uniformity and
equity. The Sentence Chart itself is an informal one,
which may or may not be used by the members of the Authority.
No primacy is given to any one of the various principles
(rehabilitation, punishment, incapacitation) suggested in
the Rules and Regulations so that in any given case, any
of them can be applied with resulting disparity in the
minimums.

Table VI gives the ranges of minimum terms that have
been imposed by the Authority between 1975 and 1980. The
terms imposed vary widely for each offense category. For
example, for the offense of attempted murder, the range
was between 6 years 8 months and 20 years; for first degree
burglary, between 1 year and 10 years; for first degree
rape, between 5 years and 20 years.

The variations in the minimums imposed do not
necessarily mean that the Authority is dealing inequitably
with the offenders. Inquiring into unequal treatment of
offenders would require a much more sophisticated
statistical analysis than a superficial listing of offenses

and the minimum terms imposed. A particular offense
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TABLE VI

RANGES OF MINIMUM TERMS IMPOSED BY THE
HAWAII PAROLING AUTHORITY, 1975-1980.%*

Offense
Assault 1
Assault 2
Attempted Murder

Burglary 1lst
Burglary 2nd

Credit Card Offenses

Escape 2nd

Firearms/Ammo.
Offense

Forgery 2nd

Kidnapping

Manslaughter

Murder

Poss Firearm b/Fug
Promo Dang Drug 2nd
Promo Dang Drug 3rd
Rape 1

Robbery 1lst

Robbery 2nd

Maximum Highest Lowest No. of

Term Minimum Minimum Cases
10 10 5 12
5 5 2 19
20 20 06.08.00 17
10 10 1 157
4 4 01.06.00 52
5 5 1 115
4 4 01.06.00 36
5 5 2 12
5 5 00.03.02 33
4 4 02.06.00 11
5 5 3 11
5 5 1 50
10 10 6 18
10 10 01.02.03 42
life with 50 10 16

parole
20 20 5 15
5 5 01.06.00 35
10 10 3 42
5 5 01.08.09 10
20 20 5 37
20 20 04.01.09 113
4 4 02.06.00 48
10 10 01.04.25 49
4 4 01.02.20 23
_59_




Maximum Highest Lowest ©No. of
Offense " Term ' Minimum"Miﬁimum‘ Cases
Sexual Abuse 1 5 5 02.08.00 - 23 :
Sodomy lst 20 20 6 12
Theft 1 Larc .
in Auto ' 5 5 01.08.00 89 1
4 4 01.06.00 22 |
Theft 1 Stolen
Prop 5 5 2 61
Unatz Opr Propl : 0
Vehc 5 5 2 48 -
4 4 2 21

i
25
|
i
: {3 '
"
£
/
{
€
*Only offense categories where ten or more minimums
were imposed are included. The maximum term represents the :
senterice of the court. The four years maximums are imposed £

for young adult defendants.
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(for example, first degree robbery) can be committed
under varying attendant circumstances (from a midnight
shotgun entry into a residence to a:teenager robbing his
acquaiﬁtance of a dollar by threatening him with a knife)
and by offenders with greatly dissimilar backgrounds —
(first time offender Versus a repeater in prison for the
fifth time).

However, the table does show that the Authority is
imposing minimums that represent extremely wide ranges
which appear to be disparate and can hardly be expected to
be understood by those receiving them without explanation.
This wide range is to be expectéd under the indeterminate
approach which contemplates that each offender is to be
dealt with on an individual basis by assessing his
dangerousness and his potential for rehabilitation, an
assessment which the present state of the art cannot
credibly accomplish.

Actually, the Authority has attempted to discipline
its setting of the minimums and promote uniformity by the
use of its Sentence Chart which is basically premised not
on any rehabilitative principle but on a punitive one.

The number of past incarcerations is the prime consideration
which influences the minimum term under the chart. However,
the rehabilitative concept is not entirely abandoned but

is included in the factors (mentioned in the Rules and
Regulations of the Authority) which are to be considered

in mitigation or aggravation, such as mental health reports,

vl "'61-

5 BT b R




skills and aptitude, adjustment while in prisen, motivation
to participate in available programs, potential danger,
efforts to better himself, and employment ana educational
history. ‘It should be noted that the more weight that is
given to the factors related to rehabilitation, the greater
will become the disparity‘among the minimum terms imposed.
As to the other significant decision made by the
Authority, that of granting parole, the Authority assesses
the offender to determine whether he has been "cured."
Following the principles stated in the statutes, the
Authority's Rules and Regulations are geared to an assess-
ment of the offender‘'s state of rehabilitation to determine
whether he is no longer dangerous to society. Factors
which are considered are the prisoner's parole plan, his
institutional adjustment, mental health evaluations, and
information relaing to self-control and dangerousness.
The bottom line is that no parole is to be granted unless
it is-determined that there is a reasonableaprobability
that the release is compatible with public safety. 2a
release decision based on the foregoing assessment of
whether a cure has taken place is subject to:the criticism
previously discussed that no credible prediction can be
made as to dangerousness so that parole becomes a subjective
determination with resulting disparity. However, the
record of the Hawaii Paroling Authority reflects a consistent
release of the offender when he reaches his eligibility

for parole.
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D. Inmate Frustrations

As has been previously noted, the indeterminate,
approach is premised on a capability to diagnose the
offender, to rehabilitate him in prison, and to determine
when the cure has been achieved, none of which seems to
be done sucessfully at the present time. The resulting
disparate treatment and uncertainty as to the peribd of
confinement leads to prisoner frustration, dissatisfaction
and violence.

Sentencing disparity has been said to be the cause
of "...rioting and disorder and...other crimes" committed
and for ex-convicts harboring a feeling of having been
treated unfairly.78 Unequal treatment not only diminishes
the prisoner's respect for the law, thus hindering the
rehabilitative process itself, but also gives rise to
prison disturbances. James V. Bennett, former director of
the Federal Bureau of Prisons, writes:

"The prisoner who must serve his excessively
long sentence with other prisoners who
receive relatively mild sentences under the
same circumstances cannot be expected to
accept his situation with equanimity. The
more fortunate prisoners do not attribute
their luck to a sense of fairness on the
part of the law but to its whimsies, The
existence of such disparities is among
the major causes of prison riots, and it
. 1s one of the reasons why prisons so often
fail to bring about an improvement in the
social attitudes of their charges."79
It is obvious that a paroling authority's determination

of the minimum term, as well as its final release decision

will be based substantially on the conduct and attitude of
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the prisoner while in prison. Uncertainty as to exactly
wﬁat is expected of them in order to achieve early release
and uncertainty as to how long they must actually remain

in prison are the cause of coﬁsiderable frustration.

Where such determinations remain largely subjective and
discretionary, a tremendous amount of gamesmanship takes
place to create the image of a rehabilitated offender.

The attempt to satisfy the wishes of the paroling authority
has been characterized as a giant con game.

"Attempts to con the parole board are
rampant inside our prison setting, and
they demoralize both the persons
conducting the programs and the prisoners.
Prisoners are encouraged to undertake

to manipulate the system, and the parole
board is encouraged to look with heavy
skepticism, cynicism, and disbelief

upon all those who come before it. This
cynicism reflects back upon the prison
setting itself and increases discontent.
Thus, one reason for rejecting the
indeterminate sentence and the massive
discretion which rehabilitation and
individualization of sentence require is
that we will avoid in the future the
gross kinds of sham we see in prisons
today."80

The indeterminate sentence and its attendant processes
were found to be a major factor of discontent which
contributed to the riots at Attica in 1971 in which 43

persons lost their lives'.81
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III. PURPOSES OF SENTENCING

There are four goals of sentencing generally recog-
nized by penologists: deterrence, rehabilitation, inca-
pacitation and retribution. Deterrence refers té the
principle that future criminal conduct is deterred through
the threat of sanctions. Rehabilitation contemplates the
reform of offenders so that they become law-abiding members
of society. Incapacitation involves the incarceration of
offenders to prevent them from committing further crimes.
Retribution is the imposition of punishment on the moral
proposition that offendgrs who commit wrongs justy deserve
to be punished. In theory, the first three are based on
a utilitarian philosophy having crime reduction as the
objective while the last is not.

The contention is made that in order to establish a
meaningful sentencing Structure, we "...must establish a
coherent penal purpose, and our statutory enactment must
reflect, and offer promise of achieving, that purpose."82
The proposition is that without a singleness of purpose,
the sentencing structure becomes ambiguous and will operate
inequitably as different purposes are applied in the sen-
tencing of different individuals. It could be argued that
a disparity problem is inevitably caused by a sentencing
structure such as that contained in the Hawaii Penal Code
which incorporates rehabilitation as its goal and at the
same time justifies incarceration to achieve the objectives

of incapacitation as well as deterrence through punishment.
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However, doctrinaire adherence to a single sentencing
goal would have its shortcomings in meeting the gamut of

criminal behavior and society's expectations. For example,

the compulsive check-forger should be'kept in prison indefi-

nitely and the homicide defendant who is a leading light in
the community be released quickly if rehabilitation or in-
capacitation is the sentencing goal because the former may
be incurable while the latter may be a reformed individual
even before he enters the prison compound. Retribution as
a sole sentencing purpose may be an acceptable proposition
(if agreement could be reached as to the just penalty for
each crime) from the standpoint of straight logic because
it disavows any utilitarian goals, but utility (crime con-

trol) is precisely what'society demands of its penal laws.
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reviews have critiqued them.

A. Deterrence

One of the commonly accepted goals of sentencing is
deterrence. The proposition is a simple one: that a penal-
ty which is tﬁreatened-will deter the commission of future
crimes because of the unpleasantness of the threatened con-
sequences. The premise is that the potential offender is a
rafional individual who will balance the perceived risks of
punishment against the potential benefits to be gained by
committing the offense and control his conduct accordingly.
The philosophy underlying this thinking is that espoused by
Jeremy Bentham: the rational balancing of pleasure against
pain in human activity. Calls for increased sentence lengths,
mandatory imprisonment, and reinstatement of the death
penalty are often the by-product of deterrence thinking.

The ultimate objective of the deterrence principle is, of
course, crime control.

In recent years, computers and sophisticated analyses
have been used to determine the impact of criminal sanctions
on the crime rate. Generally, two methods of research are
used: comparing the crime rate and sanctional level of two
similar geographic areas (cross-sectional analysis) or com-
paring the differenct sanction levels and crime rates of
one geographic area over two time periods (time-series ana-
lysis).

Since 1970, dozens of studies have attempted to esti-

mate the deterrent effect of criminal sanctions. And many
83
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An extensive review of the literature was done by
Daniel Nagin in a study commissioned by the Panel on Re-
search on Deterrent and Incapacitative Effects.84 He
evaluated 24 studies that were based on nine separate data
sets and.concluded that "analyses that have examined the
association of clearance rates, arrest probabilities, or
pPolice expenditure per capital with crime rates find con-
sistently negative and nearly always significant associa-~’

tions."85

This is consistent with the detarrence theory.
Nagin, however, points out methodological problems
that affect the validity of his conclusions. First, crimes
are under-reported. It is widely recognized that there is
a growing reluctance by victims to report offenses because

of personal fear of retaliation, disillusionment with the
criminal justice system, aﬁd a desire "not to become in-
volved." The effect of under-reporting is to create auto-
matically a negative association between the sanction
level and the crime rate even without any change in the
actual incidence of offenses committed.87

Second is the problem of "simultaneity." Simultaneity
considers not only the effect of the sanction level on the
crime rate but also the effect of the crime rate on the
sanction level and the possibility of both occurring contem-
poraneously.88 With law enforcement, judicial and correc-
tional resources fixed and subject only to slow change, an

increase in the actual crime rate may overburden the re-

sources of the criminal justice system, resulting in decreases
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in the sanction levels. Thus, given constant resources, a
smaller per centage of offenders will be incarcerated:as._the
crime rate increases simply because there are not enough:
police to arrest, courts to process, and bedspaces in prison
to house the offenders. Under these conditions, the negative
association between the sanction level and the crime rate
(that is, the indication that harsher penalties will act

as a deterrent) is due not to any deterrent effect of the
sanctions but rather to the limited resources available to
process the increasing number of offenders.

The third problem that Nagin points out is the failure
of the studies to adequately account for the incapacitative
effect of the criminal sanctions.89 Offenders who are
imprisoned are also incapacitated from committing further
offenses. This will obviously tend to bring about an asso-
ciation between the crime rate and the sanction level
apart from any deterrent effect.

These data-related problems caused Nagin to question
whether the observed deterrent effect is not the result of
"spurious artifacts" contained in the data.90 Although
most persons recognize that increased penalties have some
deterrent effect, the critical question of how much an
effect they have remains largely unanswered. Nagin
concludes:91

Although more punitive sanctioning practice
might legitimately be argued as a respon-
sible ethical response to a truly signifi-

cant crime problem, arguing such a policy on
the basis of the empirical evidence is not
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yet justified because it offers a misleading im-
pression of scientific validity. Policy makers
in the criminal justice system are done a dis-
service if they are left with the impression

that the empirical evidence which they themselves
are frequently unable to evaluate, strongly
supports the deterrence hypothesis. Furthermore,
such distortions ultimately undermine the credi-
bility of scientific evidence as inputs to public
policy choices. A more critical assessment of
the evidence is needed if we are to see progress
in the development of knowledge about deterrent
effectiveness and its application to effective
public policy. ‘

Questioning the deterrence approach, Pugsley contendsg‘

...serious empirical questions exist regard-

ing the ability of deterrence to achieve its
purpose. Is severity, or certain, of punish-
ment the more relevant consideration in fash-
ioning either an individual sentence or an
entire scheme of punishment? The answer to this
question, first offered by the criminologist
Cesare Beccaria, and supported by recent find-
ings, appears to be certainty...If the actual
imposition of punishment is what gives force and
meaning to a deterrent theory's threat, then what
credibility can an overloaded, inefficient
criminal justice system that fails to capture
and convict most offenders actually provide?
What types of crime are simply not deterrable?
Is it valid to accept statements couched in
terms of how different a particular offense

rate would have been if there had, or had not,
been X penalty statutorily available or ac-
tually imposed during N span of time in Y juris-
diction? How can one identify and empirically
measure the deterrent effect of a particular

kind of penalty from among the complex, inter- i

related set of individual and environmental
influences on behavior likely to be at work
in any real-life situation?
Although our state of knowledge on the deterrent
impact of criminal sanctions may not have progressed to

the point of scientific:' acceptability and even if critics

argue that the deterrent impact of sanctions are non- . -

existent for some types of crimes and criminals, 93..
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deterrence as an objective should not be discarded. As was

put so well by the New York Report:94

There has been much debate over whether
deterrence "works". In our view, this
controversy is far too abstract to be

of any interest. We know from daily life
that the threat of unpleasant conseqguences
tends to deflect us from certain forms of
behavior; similarly, it is too clear for
argument that some punishment deters some
potential offenders in some circumstances
from committing some crimes.

On the issue of whether severity or certainty of pun-
ishment was the more effective in achieving deterrence, the
New York Report was in agreement with Pugsley that it is

certainty which constitutes the more significant factor.

- The concrete examples it had were New York's experience

with its 1926 Baumes Laws {(mandatory 1l5-year minimum tefm
for first degree robbery and burglary, extra penalties for
firearms crimes, lengthy mandatory minimum term for a re-
peat offender, etc.) and the more recent 1973 New York
drug law (the sanctions contained in it earned it the title
"The Nation's Tougheét Drug Law"). Both the 1926 and the
1973 laws were found to be dismal failures, the former by
New York's Lewisohn Commission in 1932 and the latter by
the New York Bar Association and Drug Abuse Coﬁhcil in
1977.

With regard to certainty of punishment being the key
to effective deterrence, it should be noted that sentencing
occurs towards the end of the line in the criminal justice
system (from police to prosecutor to court to corrections).

The report on the New York drug law concluded that it failed
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TABLE VII
because the criminal justice system as a whole did not
NUMBER OF REPORTED PART T OFFENSES AND. DISPOSITIONS
increase the threat to the offender despite the increase in o i City and County of Honolulu, 1975 to 19791
statutory penalties.95
: Average 1979 1978
Table VII shows the offenses known to the Honolulu |
1 1. Actual offenses? 53,310 51,273
Police Department during the five~year period from 1975 ¢ o
‘ 2. Cleared by arrest
through 1979. The percentages shown in the table are | or otherwise? (19.8 9) 8,840 (16.5%) 9,450 (18.4%)
i
derived by dividing the number of each of the events sub- 5 3. Total arrested3 ( 7.9 %) 3,995 ( 7.5%) 3,948 ( 7.6%)
sequent to the report of an offense ("cleared by arrest or s o 4. Total charged3 ( 5.8 g) 2,935 ( 5.0%) 3,032 ( 5.9%)
otherwise", "total arrested"™, "total charged", "guilty as ‘ 5. Guilty as
charged3 ( 1.8 32) 927 ( 1.7%) 888 ( 1.7%)
charged", "jail") by the number of offenses reported
. ., 6. Jail3 ( .28%) 152 ( .2%) 222 ( .4%)
("actual offenses") as if the statistics of each of the L :
subsequent events for a given year related to the offenses
' 1977 1976 ) 1975
reported in that same year. As a matter of fact, there is 5 - -
- £y l. Actual offenses 46,388 45,307 43,612
a definite time lag involved between the time an offense .
2. Cleared by arrest
is reported and each of the subsequent events. However, or otherwise? 9,388 (20.2%) 10,367 (22.8%) 7,860 (18.0%)
averaging the percentages over the five-year period gives : 3. Total arrested3 3,816 ( 8.2%) 3,952 ( 8.7%) 3,376 ( 7.7%)
. ifs 2
an approximate indication of the certainty of an offender N : 4. Total charged3 2,856 ( 6.1%) 3,021 ( 6.6%) 2,476 ( 5.6%)
having to account for his crime. What it shows is that the 5. Guilty as
charged3 919 ( 1.9%) 663 ( 1.5%) 1,035 ( 2.3%)
chances of an offender being found guilty and subject to )
96 & 0 6. Jail3 188 ( .4%) 94 ( .2%) 107 ( .2%)
sentence is about 2%. The rest are not caught by the
Source: HONOLULU POLICE DEPARTMENT, 1975-1979 ANNUAL STATISTICAL
police; if caught they are not charged by the prosecutor; REPORTS.
if caught and charged, they are not convicted. So that any - 1
£ ' Part I offenses include: murder, non-negligent manslaughter,
sentence which is meted out affects only the tip of the ' negligent manslaughter, rape, robbery, aggravated assault, burglary,
larceny I over $200, larceny II $50-200, larceny III $5-50, larceny
iceberg. . IIT under $5, and auto theft.
Deterrence by threat of punishment, even if harsh, . o 2Includes adults and juveniles.
& -
is vitiated by such lack of certainty that the offender will 3Includes only adults.
ever get to the sentencing stage.
~ N
Y -73=
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B. Incapacitation

Incapacitation refers to incarceration of an offender
to prevent that particular offender from committing further
crimes. Like deterrence, its objective is crime control.

Of course, there is no doubt that whatever else it may
or may not achieve incapacitation will at least prevent
the offender from committing new crimes soflong as he re-
mains imprisoned (except for the féW'committed within the
confines of the facility); But no one has proposed that
every felon be imprisoned for life or be totally incapaci-
tated by being put to death. Reasons of fiscal solvency
and simple humanity militate against such a concept. The
issue boils down to a question of balancing the effective-
ness of an incapacitation sentencing policy in controlling
crime against the costs involved, not only in terms of
financing prisons but also in terms of its total impact on
the criminal justice system, in implementing such a policy.

A distinction should be made between "collective" and
"selective” incapacitation. The former refers to "crime
reduction acc omplished through physical restraint no
matter what the goal of confinement'happens to be", while
the latterorefers to "the prevention of crime through phy-
sical restraint of persons selected for confinement on the
basis of a prediction that they, and not others, will en-

gage in forbidden behavior in the absence of confinement."

As is immediately evident, collective incapacitation is

a much more indiscriminate method of achieving crime
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reduction. It frequently takes the form of mandating the
incarceration of categories of offenders, for example, all
those who are convicted of specified offenses or all those
who are repeat offenders.

Jarious studies have attempted to estimate the amount
of crime that can be prevented by a policy of collective
incapacitation. Some studies conclude that a substantial
reduction in the crime rate is possible while others find
that there will be only a minimal effect on the incidence of
crime.

Shlowo and Reuel Shinnar estimated the effects of
different sentenciﬁg policies on the crime rate in New York
and concluded that large reductions in "safety" crimes
(murder, rape, robbery, assault and burglary) would be
possible under a policy of collective incapacitation: 59

We submit that a policy of uniform prison
sentences for convicted criminals could

under present conditions reduce safety

crimgs by a factor of four to five. This would
require net prison stays of five years for
muggers and robbers and other wviolent crimes,
and three years for burglars. ‘

D. Greenberg estimated that the amount of index crimes
(the "safetyﬁ crimes plus larceny-theft and motor vehicle
theft) prevented by incarceration of all inmates nation-

wide amounted to no more than 8% of the total and that if

the incapacitative effect were to remain constant for in-

Creased prison terms, a 50% increase in the average sentence

length (from two years to three years) would decrease the
99 |

Y

crime rate by only 4%.
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that the prison population in New York would be increased

4
by 355% to 567%.10' Greenberg's crime rate reduction of

Other researchers have contended that adding one addi-

tional year of incarceration for all robbers would reduce

R

the incidence of robbery between 35% - 48% while still others 4% presumably would increase the prison population by 50%.

predict that incarcerating all convicted felons for a Cohen concluded in her review of the several studies on

period of 5 years would reduce violent crime by only 4%, and lncapacitation that increases from a low of 33.7% to a high

"

of 310.5% were necessary to effect a 10% reduction in the

that a 50% reduction in the average time served by offenders
. 105

would result in only a 5.6% increase in all index crimes.lOO index crime rate.

In a recent study commissioned by the National Academy These and other estimates have led many experts to the

. . . . , conclusion that collective inc ci i i i t
of Sciences, J. Cohen reviewed various studies on incapa- apacitation is likely to make

citation, including the Shinnar and Greenberg projects, and, only a small dent in crime rates even as large public

despite the differences in their results, Concluded;101 expenditures are required in terms of prison facilities.

...(A) closer examination of the estimates This may be especially true for states like Hawaii with
and their underlying assumptions reveals many
points in common and few fundamental disa- ]
greements. For example, there is general

agreement among the authors reviewed that the - !
incapacitative effect of current CJS policies %

relatively high crime rates and low apprehension and incar-

06 "

ceration ratesl because "...the expected percentage

. ; increase in pri i i -
1s not very large. The crimes averted do not prison population to achieve a percentage re

account for a very significant portion of the
crimes committed. The authors disagree only
about the magnitude of the effect, and this
disagreement is almost entirely due to their
use of differfﬁg estimates of (individual
crime rates).

duction in crime is large when the imprisonment sanction
levels are already low. There is some empirical evidence
that jurisdictions with low imprisonment probabilities or

All the authors considered would generally low expected times served in Prison per crime also tend to

agree that the present incapacitative effect

of prison is minimal. Their disagreement on o
the magnitude of that effect (4 percent or 8

percent or 20 percent) can be attributed

almost entirely to their different estimates . . . . . . . .
of the average crime rate while free...lﬁg E anxiously looking to incapacitation to relieve their crime

be the ones with the highest crime rates. Thus, the high-

crime rate jurisdictions that are most likely to be

Obviously, any policy of incapacitation will result
in an increased prison population. According to Cohen,
the Shinnars' contention that "safety" crimes could be
reduced by a factor of 4 to 5 if muggers and robbers were

confined for 5 years and burglars for 3 years would mean
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o ’ problems can expect to have to pay the highestprice for

this relief."lo7

Assuming a doubling of the prison population through
adoption of a collective incapacitation'policy in order to

achieve any significant reduction in the number of crimes
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committed, Hawaii would have to increase its present prison

capacity by approximately 750 bed spéces. At the present
cost of $50,000 per bed space, this would represent a capi-
tal outlay of $37.5 million and an increase in annual
expenditures of $16 thousand per prisoner or $12 million
yearly. 108

Cohen states that incapacitation may prove a more viable

proposition if applied only to violent crimes:log
The cost of an incapacitative strategy, however,
varies considerably with the crime types that
are chosen as targets...(T)he values of (arrest,
conviction, imprisonment, and sentence served)
for all index crimes are generally much lower
than the same values for the subset of violent
crimes. Thus, incapacitation is a more viable
alternative to reduce violent crimes.

Hawaii has recently adopted laws which may be said to
embrace the incapacitative concept. All class A felons and
repeat felony offenders falling within certain categories
are mandated to be imprisoned. In that all offenders within
the defined classes are incarcerated without any distinction
being made between those predicted as having large recidi-
vist tendencies and those who have no, the statutes repre-
sent the collective incapacitation approach. However, it
may be said that to a degree a selective approach is taken
in that the class A felonies are almost all violent crimes o
and the repeat offender s constitute a greater risk of
future recidivism as evidence by their prior record.

In theory, selective incapacitation (restricting in- e

capacitation only to those offenders identified as being
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likely to recidivate) may give greater returns for less
cost, that is, a higher percentage of crime reduction with
a lesser increase in prison population. 110 However, selec-
tive incapacitation is dependent on a capability to make
a reliable prediction as to each offender's future actions.
And projects which have attempted to predict future violent
conduct on the part of inmates analyzed to be dangerous
have shown the expert to miss their mark by 80% - 85%.
California devised a "violence prediction scale" based on
certain objective factors to identify the dangerous offen-
ders, and this also proved inaccurate for 86% of the of-~
fenders.lll

This inability to predict makes incapacitation a
costly strategy. It requires the incarceration of all
offenders in order to prevent some from committing crimes
upon release. Further, if the prime reason for confine-
ment is the estimated dangerousness of the offender,
then the length of confinement should be geared to the
likelihood of future criminal activity; and with the
demonstrated inability to predict reliably, the incapaci-
tation principle would vest tremendous discretionary power
in those controlling the prison terms. Also, the moral
objection has been raised that it is unjust to penalize an
individual on the basis of a prediction (whether reliable
or not) of criminal conduct in the future which may or
112

may or may not occur.

The effectiveness of the incapacitative approach
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to crime reduction depends upon not only the imposition of

a prison sentence (court) but also, like the deterrent
approach, upon the other agencies within the total criminal
justice system: the offender must be apprehended (police)
and convicted (prosecutor), and the prison capacity must be
adequate to receive him (corrections). "There is no hope of

significantly reducing crime through incapacitation if most

113

criminals go undetected for long periods of time." Also,

after intensive research, a project concluded:

"If I could get just 200 guys off my streets

and keep them off," a metropolitan police

chief once said, "I could cut the crime rate

in half!"...It has become an article of faith
that there exists a small, hard core group of
chronic criminals who are responsible for a
vastly disproportionate share of the serious
felonies committed in our cities. However,
while this notion may be plausible, it has never
been proved.....

The (hypothetical mandatory sentences, e.g.,

one or more prior felony convictions = man-
datory 5 years imprisonment) on which the
effectiveness of incapacitation was tested is ex-
treme and intended to catch as many recidivists
as possible. The return is modest. The econo-
mic costs of its application--to say nothing of
the social upheaval attendant on such a radical
change in our system of criminal justice--are

so great that we must conclude that incapacitation
is not a reasonable course to i?gpt for the
achievement of violent crime.

Finally, it may be noted that to the extent that

115 a policy of incapacitation

prisons are criminogenic,
is counter-productive in that it may result in a short-term
reduction in the crime rate with adverse long-term results.
The New York Report stated:llG

That exposure to prison may actually harm,
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rather than help, the reformation of offenders
is indicated by several studies exploring the
relationship between the length of an inmate's
prison term and his future criminal conduct.
In Florida, for example, when a large number
of inmates were ordered released before the
expiration of their terms because of Cideon

v. Wainright, researchers "matched" them

wlith similar offenders who remained to serve
out their full sentences. The results were
startling: those serving shorter terms were
found to have a significantly lower recidivism
rate. Other studies have found that "success
rates decrease or remain fairly consistent
with increased time served in prison." In
short, the evidence indicates that inmates serv-
ing briefer sentences will tend to do better
upon release, or at least no worse, than

* similar offenders serving more extended terms.

These findings raise the possibility that far
from providing a "cure" for crime, prisons
themselves may be criminogenic--they may breed
crime. As researchers have stated:

"It is difficult to escape the conclusion
that the act of incarcerating a person
at all will impair whatever potential he
has for crime-free future adjustment and
that, regardless of which 'treatments'
are administered while he is in prison,
the longer he is kept there the more
likely will he deteriorate and the more
likely it is that he will recidivate. 1In
any event, it seems almost certain that
releasing men from prison earlier than is
now customary in California would not
increase recidivism."

-81-

e AN A AL 0% S0 08 S e e




C. Rehabilitation

As previously discussed, rehabilitation as a goal of
sentencing has been at the forefront for at least the past
half-century and has been the underpinning on which the
indeterminate sentencing apprdach is founded. In concept,
rehabilitation refers to reforming or curing the offender

through treatment and training programs so that he refrains

from further criminal conduct. Reform because of the passage

of time (maturation or aging) or because of the deterrent
effect of imprisonment or other penalty would not be con-
sidered a result of rehabilitation.

As defined, an offender need not be incarcerated for
rehabilitation to occur. In fact, one of the arguments in
favor of probation is that rehabilitation is more success-
fully accomplished under that disposition than in prison,
and ;he Hawaii Penal Code -adopts a bias towards probation
on that basis. Also, the concept of rehabilitation does
not necessarily require the adoption of indeterminate sen-
tencing since it can take place even in a determinate sen-
tencing scheme. Treatment and training programs can be
delivered to prisoners with fixed terms. For example,
California has made 'punishment" the primary determinant
of its sentencing policy but has retained its efforts to
rehabilitate the prisoners by continuing to provide them
with programs and training to assist their re~entry into

society.

TThe concept of rehabilitation has a deterministic
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view of the individual. It impliedly assumes that the
criminal behavior engaged in-is a result of social, eco-
nomic and other environmental forces that shaped his
personality. Thus, society is largely to blame so that
a non-moral sanction should be imposed: treat the offen-
der and release him when cured.

The indeterminate sentencing system based on
rehabilitation which has been predominant in this century
is the previously described "medical model" which embraces
the following assumptions: (a) offenders are defective and
can be cured; (b) for some offenders, rehabilitation is most
effectively achieved within a closed setting (prison); (c)
offenders can be induced or coerced into rehabilitating
themselves by making their terms indeterminate; and (d)
an offender's future dangerousness can be predicted so
that his release can be timed to his cure.

The distinction between rehabilitation as a goal and
the medical model as the structure within which to achieve
it is significant. It is not the efforts at rehabilitation
per se which is the target of much of the recent criticism;
rather, it is the medical model based on assumptions about
our capabilities to rehabilitate in prison and to ascertain
when rehabilitation‘has taken place that is the focus of
controversy. These assumptions, largely seen to be un-
founded, are pointed to as giving rise to the problem of

disparity previously discussed.

Ideally, if rehabilitation can be successfully
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accomplished, then society will be fully protected from
further criminal activity on the part of the offender.
This would represent an ideal sentencing goal as far as that
particular offender is concerned. Whether sentencing prac-
tices geared only to achiewve that limited objective is a
satisfactory one is a separate question: will they suf-
ficiently deter other potential offenders from committing
crimes? will they satisfy a community desire for retri-
bution? does it mean that an incurable check-forger should
remain incarcerated indefinitely while the murderer who
killed in a fit of passion gets an early release, or even
probation, because he presents no further risk of danger?
Some have questioned the morality of coercing reha-
bilitation: "...I am impeiled to ask whether a theory of
punishment that requires acquiescence in compelled person-
ality change can ever be squared with long cherished ideals

117 And the.American Friends Service

118

of human autonomy."
Committee took an even stronger stand:

More important, even if scientificallw

feasible, we would object to it on moral grounds.
The goal of imposing manipulative routines for
the purposes of effecting basic changes in
"personalities" offends us. 1In fact, the whole
deterministic view of man that underpins these
strategies contradicts the values of free

choice, individual autonomy, and self-determi-
nation that we embrace.

But when the free choice and autonomy asserted amount to a
right to remain a reprobate victimizing society, the argu-
ment that society has no justification for attempting to

redirect the individual is questionable.
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It has been fairly conclusively demonstrated that
rehabilitation does not occur within the prison setting.
Neither has non-incarcerative treatment methods been effec-
tive in reducing recidivism. "Treatment" methods, such
as the more community-oriented and less costly half-way
house approach, also appear to be relatively ineffective
in rehabilitating offenders.llsa Studies of the effect-
iveness of probation have consistently shown that while
probation may result in a lower recidivism rate than im-
prisonment, the rate is still unacceptably high. 118b And
one review of probationers placed on programs (treatment)
indicated that those probationers committed more new crimes
than those who were not in the programs.llsc

Rehabilitation as a sentencing concept influences thé
IN/OUT decision (the bias towards probation is undeniably
present in the Hawaii Penal Code although it also lists
the need to institutionalize for rehabilitative purposes)
and also determines the length of a prison stay. The New
York Report emphatically concluded "that rehabilitation
should not be a justification for imposing a prison sen-
tence."119 Its reasoning was simple and direct: First,
to think of the prison environment as being conducive to
rehabilitation is misquided--evidence indicates that prisons

may be criminnogenic.120

Second, "(O)ur lack of knowledge
concerning how to rehabilitate offenders through imprison-
ment is matched only by our inability to predict when or

if the offender has in fact been reformed."l2l
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However, rejection of rehabilitation as a consideration

in imposing a prison.sentence or as a determinant as to

the length of a prison sentence is not inconsistent with
rehabilitative attempts by the correctional authoritties.
"...(A) primary task of prison officials is to enhance the
inmate's possibilities for re-integration into society as ‘
a law~-abiding citizen. We do not reject rehabilitation; we
reject attempts to coerce rehabilitation through senten-

cing."122

Of course, if rehabilitative efforts should be
continued in prison, all the more so should it be attempted
through probation which does show a slightly better record
of success. And if nothing else, it should be remembered
that probation is a much less expensive alternative than
incarceration, the probationer costing in Eawaii an esti-

mated $360 per year against $16,000 annually for the

prisoner.
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D. Retribution

Retribution as a goal simply means: punish the criminal

because he committed a wrong against society, with the amount

' of punishment being made to fit the crime on a "just" basis.

In the retributive concept, there is no objective in meting
out the punishment other than to punish; that is, there is
no utiiitarian purpose, such as deterring others or rehabi-
litating or incapacitating the offender in order to reduce
crime (although such result may stem from punishment). This
sentencing principle is sometimes dercgated as "vengeance"
by its opponents and euphemistically labeled "just deserts"
by its proponents.

| The writings of Immanuel Kant form the basis for the
criminal sanctions based on the concept of retribution as
their justification}23Briefly stated, Xant believed that
people in a free society have reciprocal rights as well as
obligations in their relations with each other. One gains
the right not to have his freedom interefered with by res-
pecting the rights of others. An individual has free will,
and criminal conduct is not viewed deterministically as the
result of societal influences which produce a sick indivi-
dual. When a person commits a criminal offense, he has
broken a law and has thereby gained an unfair advantage over
the others. Society's moral equilibrium has been disturbed
and the offender then owes a debt to society that must be
repaid. The extent of repayment is governed by the law of

retribution (repéyment) under which the punishment imposed
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should equal the injury inflicted and the culpability of

the perpetrator. Once the punishment is inflicted, the

offender will have been deprived of any unfair advantage
he had gained, society will have been repaid, and there will

be "equality in the movement of the pointer in the scale of

124

justice " -—~the moral equilibrium which obtained prior to

the transgression is restored. "Justice" is the only cri-

terion by which the amount of punishment is measured.
The punishment imposed is the end intended and there
are no other goals that society seeks to achieve in imﬁosing

punishment:

Judicial punishment can never be merely a
means of furthering some extraneous good for
the criminal himself or for civil society, but
must always be imposed on the criminal simply
because he has committed a crime. . For a human
being can never be manipulated just as a means
of realizing someone else's intentions, and is
not to be confused with the objects of the law
of kind. Ee must be first found worthy of

punishment before any thought.isgiven to the |

possible utility which he or his fellow citizens
might derive from the punishment. The penal )
law is a categorical imperative, and woe betide
anyone who winds his way through the labyrinth
of the theory of happiness in search of some
possible advantage to be gained by releasing

the criminal from his punishment or from any
part of it, or who acts in the spirit of the
pharisaical saying: "It is better that one man
should die than that the whole people should

go to ruin." For if justice perishes, thfge is
no further point in men living on earth.

The glaring difference betWeen.retribution based on
the Kantian principle and the other sentencing goals
previously discussed (deterrence, incapacitation,‘rehabili-

tation) is the rejection of anybutilitariaﬂ‘purpose. To
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" be measured 1n~,numerlcal termsh,

impose penal sanctions for crime control purposes is to put

a utility value on the dispensation of justice, and "justice

ceases to be justice if it can be bought at a price."126

Pugsley, a leading proponent of retribution, has defined

it as follow_s:127

Retribution may be briefly defined as follows:

It is a moral theory of criminal culpability that
seeks, through the assessment and imposition of
deserved punishment, to rectmﬂw the lnjustlce
caused by the unjustified or*unexcused commission
of a proscribed act, or omission of a required
act. The principle of retribution "stems from a
view that because man is responsible for his actions
and for the behavior he chooses, he should receive
punishment for his wrongdoing proportionate to
that which he has inflicted upon society." Thus,
under retribution theory, the offender is as-
sumed to possess the capacity and freedom to make
a meaningful choice. He or she is not depicted

as either psycholoclcally or socially pre-
determined to engage in criminal conduct. Such
conduct alone forms the predicate on which a
punishment, in proportion to the harm of the
offense and culpability of the offender, may be
imposed...

Whereas quantitatiVe measurements are made in an at-
tempt to‘determine the amount of crime reduction which is
achieved through the deterrent rehabilitative or incapaci-

tative approaches in order to justlfy in utilitarian terms

" the penalties 1mposed, the retrlbutlve principle in theory

only seeks “justice",‘which cannot’belquantified. The
primary determinant of the success of the retributive theory
lies not in statlstlcal variations i the crime rate, but
w1th SOClety s sense of justlce and falrness which cannot
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The‘impossibility,ofiquantifying»the‘sucCess or failure
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of the retributive principle makes it less vulnerable to
criticism. While other sentencing policies are subjected
to analytical research which may point out their inability
to transiate into effective systems which attain their uti-
litarian goals, retributivism does not lend itself to such
evaluation. But this same characteristic makes the setting
of appropriate penalties ektremely difficﬁlt. One cannot
"préve" that one offense should-be-punished‘by twice or

three time or four times the prison term imposed for another

offense.

128

Pugsley writes that "...punishment may only be

‘prescribed according to the offense's seriousness (harm

caused and offender's fault), not with reference to the
virtually limitless claims of deterrence or individual
rehabilitation...", that "retributivism provides a prin-
cipled framework within which to articulate these standards
(the evolving standards of decency that mark the progress
of a maturingnsociety) and suggest their content at any
given point in time", and that the guestion on punishment
is whether it is "just in the light of the requirements
. - o . : .
of desert and proportionality."” These guidelines are
vague indeed,
But our 1nablllty to attain such flnely
calibrated, metaphysical congruence (of
penalties to fit each crime and each offender)
hardly constitutes grounds for abandoning
either desert as the basis of punishment or
the goal of obtaining roughly equal punish-
ments for roughly equal offenses. Energy

- must simply be channeled in those direc-
tions most likely to produce a result which,
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although it may fall short of Kant's sensitive
balancing scales, is still essentially just--
and certainly more just than the unprincipled
chaos that passes for senf§§CLng practlce in
many jurisdictions today.
The bottom line on just punishment seems to be that
that penalty is just which is believed to be just by the
majority at any given time, with some limiting considera-

tions. For éxample, just because the retributive principle

may be said to stand for the proposition that the punishment

> should "fit" the crime, it does not follow that the penalty

for rape or pederasty would be punishable by mutilation

because:

The retributive obligation to treat the offender
as an end precludes mutilation as a form of pun-
ishment. The same consideration precludes
subjecting even a convicted murderer to any
(gratuitous) maltreatment that would degrade

his or her character as a human being. Modern
retributivists have expanded Kant's approach,
some arguing that the overriding aims of
retribution prohibit certain types of punishment
--for example, the death penaigg--that might
otherwise be justly deserved.

These limiting considerations appear toc resemble constitu-
tional concepts of due process and cruel punishment.

Compared to deterrence, incapacitation and rehabilita-

“tion, retributivism is distinguished not only by its dis-

avowal of any utilitarian purposé but also by its morally
reprobative function. It expreSses moral condemnation of
Ehe criminal act and actor and reaffirms for society the
shared &alues of its members. Itvmay be that society needs
this to.bé done——condemnation of wrongdoing just because

the deed was wrong by societyfs standards.
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Of course, although the theoretical objective of
retributivism is simply ﬁhe achievement of moral jﬁstice,
this does not mean that punishment will not have a deter-
rent, incapacitative or even rehabilitative impact. As a
practical matter, except to those dealing strictly in

philosophical concepts, the utilitarian ramifications of a

'punishment-briented sentencing policy loom more important

than notions of achieving "justice." (There are, of course,
instances in which "justice", i.e., punishment, will be

the public outcry and at the forefront overriding utili-
tarian concerns, for exampleg where insariity defendants are
And fetributivism will be subjected to assess-
mené in terms of crime prevention and costs involved, no

matter how much the purists may argue that such an assess-

ment is irrelevant to the principle involved.
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E. Conclusions about sentencing goals

Criminal laws proscribe certain acts as impermissible to

regulate human conduct and are enacted on the proposition
that society is victiminzed by the commission of those acts,
not on the thinking that the offender gains a benefit which
must be taken back. The criminal justice system'’'s reason for
being is to give credence to those proscriptions.

It follows that sentencing should have crime control as
its goal (although its impact on the incidence of crime is
not very significant because of the small percentage of of-
fenders who reach that stage). Deterrence, incapacitation
and rehabilitation are appropriate goals. However, retri-
bution does add a necessary dimension (a feeling that "jus-
tice was done") to the utilitarian approaches and it is
obvious that punishment has crime control effecté.

- Basicdaly, the utilitarian'approach uses a cost-benefit
analysis in its decision-making process. If the benefit
obtained under a given course of action exceeds the cost
involved, then that course of action should be chosen.

In a sentencing‘contéxt,ythe costs of incarberating
an offender are represented by the direct outlay nécessary
to feed, clothe, house andkotherwise maintain him. Indirect:
COsts are incurred where the state may have to support the

offender's dependents. Social costs are incurred by the

intangible detriments suffered by the incarceration of

the offender;f'the spouse’andvchildren'ma§}be deprived of
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the love and affection of the absent parent.

The benefits of incarceration are represented by the
direct economic savings that result from the prevention of
future offenses. In the case of burélary, money is saved
because there is no theft; there is no damage to the resi-
dence; police and prosecutorial burdens are decreased; court
and correctional expenses are avoided. Social benefits
accrue through the prevehtion of emotional trauma and also
in the form of the greater peace of mind in the community.

Tﬂe problems encounted in‘applying this approachamay
be illustrated by using the following ekample, employing the
incapacitation principle to arrive at the sentencing
decision. i

Assume that a burglar is convicted at age 18; thaé his
future criminal behavior can be reliably predicted; that if
allowed to remain free, he will commit 6 burglaries every
year from ages 18 to 22, 4 burglaries per year between ages
22 to 26, 2 burglaries per year between ages 26 to 30, and
\ Assume also that it costs 315,000

no burglaries thereafter.

to incapacitate this offender for one year and that society

benefits by $4,000 for each burglary which is prevented.

A cost-benefit analysis'on‘that burglar would show that
for the first 4 years of incarceration, society profits by
$9,000 each year (6 burglaries x $4,000 = $24,000 - $15,000

= $9,000); that for the next 4 years, the profit reduces to

$1,000 per year; that for the third 4 years, society loses

$7,000 per year; and that thereafter society suffers a total
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loss of $15,000 for every year of incarceration with no
benefit at all. Imprisonment would be imposed acc