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PREFACE 

The Statewide Sentencing Project was established by 

the award of a grant from the Hawaii State Law Enforcement 

and Juvenile Delinquency Planning Agency to the Office of 

the Adrninistrative Director of the Courts, State of Hawaii. 

JudgeMasato Doi (retired) was the project director, and 

Alvin T. Ito, former Deputy Ptlblic Defender, was the report-

er. In additipn, an eighteen member Advisory Committee was 

named to assist the project.· The members of the committee 

were: 

Major Lester Akeo, Commander 
Honolulu Police Department 
Criminal Investigation Department 

Addison Bowman 
Professor of Law 
Univer,sity of Hawaii 
School of Law 

Cora Cardwell Lurn 
Assistant U. S. Attorney 
Representative of the Hawaii State 

Bar Association 

Don Gelber, Esquire 
Gelber & Wagner 
Attorneys at Law 

Halo Hirose, A6ministrator 
Adult Probation Division 
First Circuit Court 
State of Hawaii 

Honorable Wendell Huddy, Judge 
First Circuit Court 
State of Hawaii' 
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Wayne Y. Kanagawa 
Executive Director 
Intake Services Center 
State of Hawaii 

Gene Kassebawn 
Professor of Sociology 
University of Hawaii 

Richard Kawana and Shelton Jim On 
Hawaii Crime Commission 

Honorable Russell K. Kono 
District Court of the First Circuit 

Gordon Miwa, Esquire 
Hawaii Prison Legal Services 

Donald Moore 
Hawaii Council on Crime and Delinquency 

Boyd Mossman, President 
Hawaii Prosecuting Attorney's Association 

Theodore Sakai 
Administrator of the Master Plan Office 
Department of Social Services and Housing 
Correction Division 

Dan Schoenbacher 
Executive Director 
John Howard Association 

Honorable Donald K. Tsukiyama 
First Circuit Court 
Former State Public Defender 

George H. Yamamoto, Esquire 
Deputy Attorney General 
State of Hawaii 

The sentencing provisions of the Hawaii Penal Code are 

based on the concept of indeterminate sentencing. Indeter-

minate sentencing, once hailed as a major reform to promote 

the goals of rehabilitation, has in recent years come under 

severe challenge, and the project purpose was to re-assess 

it in· the· light of' the current controversy. 
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Several related and important segments within the 

general area of sentencing are outside the scope of this 

project. Juvenile adjudications as well as misdemeanor 

sentences which are fixed do not involve indeterminate 

sentencing concepts, nor does the death penalty. Thus, 

the project focus is on adult felony sentencing (exclud

ing the death penalty) and, more particularly, the sentence 

of imprisonment (as distinguished from sentences of fine, 

probation, restitution, etc.). 

The project engaged in several methods in examining 

the concepts related to determinate and indeterminate 

sentencing: research was done on the extensive literature 

on the subject; a sentencing simulation study was conducted; 

correctional facilities on the island of Oahu were inspect

ed; persons involved in the corrections area were inter

viewed; advisory committee input was obtained; and sen-

tencing data from the judiciary was obtained. 

The staff wishes to thank all of those persons who 

assisted the project in its efforts. 

It should be expressly noted that the observations, 

conclusions arid recommendations contained in this report 

are those of the project staff and no necessarily of 

those of the Advisory Committee or its members. 
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INTRODUCTION 

Crime, and more particularly street crime, is of 

overriding public concern today. The incidence of crime 

has been on the increase in the last decadel and this fact, 

together with the latest in murders, rapes, and robberies, 

has been more prominently publicized in the mf}dia in recent 

years. Evidence of mounting frustration with the crime 

problem is reflected in the almost daily letters-to-the-

editor decrying criminal activity, the numerous anti-

crime bills introduced in recent legislative sessions, 

the campaign rhetoric and election results, and the overall 

attitudes and opinions held by the people in our community.2 

In fact, there is '0 question but that there has been 

a marked shift in community outlook on the balancing of 

interests between the offender and the victim. From what 

was once a popular view (indeed, the surge towards the 

rehabilitative approach was buttressed by it) that the 

"poor offender" was a product made defective by the demeaning 

soc.ietal environment in which he grew up and, therefore, 

was an individual to be helped by society towards reformation, 

the increase in the crime rate has put a premium on the 

right of socie·ty to be free from t1(.t} fear of being victimized. 

The value of peace of mind--the good old days of the unlocked 

residence--has appr.ecia.ted at a rate greater than infla;tion . 

The perceived villains are "lenient" judges and parole 

boards, "plea barga.ining" pro.secutors, and .rcleverlr defense 

lawyers. More basic 'causes of crime do not att'ract the 
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public fancy: the more simplistic the solution to crime, 

the better--and the highly visible and directly invol.ved 

segments of the criminal justice system become the popular 

targets. In particular, sentencing of street crime offenders 

takes over center stage with the media and trigge:rs a public 

outcry for harsh sentences as the key to crime control--even 

though only a minimal fraction of offenders end up facing a 

court for sentencing. 

However, the purpose of this project was not to explore 

the causes of crime and to provide answers on crime reduction. 

The project was initiated because of the nation-~ide 

controversy which errupted in the 1970's among the experts 

in the field of criminology, and more specif.ically, the 

students in the field of criminal sentencing, as to the 

validity of the indeterminate sentencing philosophy which 

had dominated the correctional field for a century. Of 

course, to the extent that alternative sentencing policies 

may have an impact on the incidence of crime, their impact 

on crime reduction is considered. But an inquiry into the 

causes of crime and crime reduction ,,,ould entail a study of 

factors far beyond mere sentencing considerations: factors 

such as urbanization, unemployment and the health of the 

economy, poverty and the opportunities for advancement, 

immigration rates, the influence of socialization such as 

the schools, the media, the family, and the societal 

values which these institutions encourage, .the frustrations 

of the disadvantaged, and many others all far removed from 

the criminal justice system] 
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The current widespread debate on indeterminate versus 

determinate sentenci?g is particularly relevant .to Hawaii 

because of the sentencing structure embodied in the Hawaii 

Penal Code enacted in 1972. Hawaii had adopted the 

indeterminate sentencing approach prior to the Penal Code, 

and this sentencing philosophy was further stressed and 

fleshed out in the Code. It is indeterminate sentencing 

that became the focus of severe criticism in the 1970's, 

and it is this attack which induced an assessment of 

Hawaii's sentencing structure. 
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(a) Historical' Background 

In colonial days, sentencing as we know it today was 

non-existent. Jails were used only to house those awaiting 

trial, not to imprison those found guilty of crime. Instead 

of prison, sentences consisted of fines, floggings or 

brandings, the stocks or the pillory to humiliate, banish

ment, and, the linchpin of the penal law of those time, the 

gallows. Hanging was the primary deterrent against crime 

and was prescribed for over 200 offenses, e\Ten for a petty 

offense like pick-pocketing. These draconian sentencing 

laws were mitigated by the lesser likelihood of a culprit 

being caught because of inadequate apprehending machinery, 

by devices such as "benefit of clergy" (release of a first-

time offender who could recite a Bible verse), and by jury 

nullification (refusal of the jury t-o convict or conviction 

of a lesser offense}.4 

Prisons, invented by the Quakers of Pennsylvania, took 

over from the gallows and the floggings as the appropriate 

punishment for the crimina.l. The crude and bloody system 

of colonial times had failed to meet the crime problem of 

those days. The Quakers were for rehabilitating the 

criminal instead of hanging or flogging him; and the 

penitentiary was the answer. The offender was to be 

punished by imprisonment for fixed terms and be reborn by 

strict discipline,' hard work, and silent meditation. 

But in time the brutal realities of prison life and 

the crimogenic nature of the prisons gave birth to a new 
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outlook in the latter part of the 19th century: rehabilitation 

in prison should take place not through coerced discipline 

during fixed terms of imprisonment but through organized 

persuasion and indefinite terms. The new thinking was to 

permit a long period of confinement with the prison managers 

given discretion to release the offender earlier if "reformed." 

This was the beginning of the indeterminate sentence structure. 

"Indetermin.ate sentencing" simply refers to a sentencing 

scheme in which generally long periods of imprisonment are 

imposed by the courts, but the actual term of confinement is 

made dependent on a determination, usually by a parole board, 

that the prisoner has been "reformed" and "is ready to take 

his place in society a.~ a law-abiding member." Thus, the 

period of actual confinement becomes indeterminate. And 

the underlying philosophy behind an indeterminate sentencing 

policy is that the primary goal of sentencing is rehabilita

tion of the offender with the offender be~ng released as 

soon as he is rehabilitated. 

As noted, indeterminate sentencing has its roots in 

the late 1800's. Zebulon Brockway, superintendent of the 

Detroit House of Corrections was its leading proponent, 

travelling around the country in support of a reformed 

pr ison system under which re,lease would be based on the 

progress of the prisoner. S Brockway's ideas were ripe for 

acceptance, and in 1870 the National Congress of the 

American Prison Association adopted the principle that 

" t t peremp ory sen ences ought to be replaced by those of 

-5-

- ____ 0 __________________ ~ ___ ~ __ ~ ___ ~_~ _____ ~__" _________ __"_~ __________ ------'-~ 
____ ______ • __ ~~_L __ ~ _ _ ~~ __ ~~~~~ __ __ ~ _____ ~ __ __.J_ ........... ~ __ _ 



indetermina.te length. Sentences limited only by satisfactory 

proof of reformation should be substituted for those 

measured by mere lapse of time. ,,6 

New York was the first state to adopt a general 

indeterminate sentencing law7 and by 1922, 38 states had 

adopted this sentencing structure. By the time the current 

widespread attack began in the early 1970 f s, rehabilitation 

as' the prime goal of sentencing was firmly enshrined, and 

all of the states had adopted the indeterminacy approach. 8 

The indeterminate scheme assumes that the criminal is 

a pathological offender, that we can treat his problem and 

that we can determine whe? he is cured. Its functioning 

has been analogized to the treatment of a sick patient by 

a doctor, and it is sometimes referred to as a "medical 

model." If the doctor (the judgel finds that the patient 

(defen?-ant) is ill enough (needs to be rehabilitated 

because of some deficiency in his character), he orders 

the patient hospitalized (imprisoned). While hospitalized, 

the patient (now inmate) is diagnosed (evaluated by the 

parole board) to determine the. nature of his illness and to 

plot the manner and method of treatment (placement and 

programming in prison). He receives this treatment until 

he is cured or well enough to leave the hospital [parole). 

Since the date of his discha:rge can only be determined by 

his progress while institutionalized, he is constantly 

monitored until the 'doctor '(parole board has taken over 

this po~ition from the judger proclaims him well enough to 
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be discharged. Even though released I the pat;ient (now 

parolee} needs follow-up treatment (assigned to a parole 

officer) to prevent a relapse (violation of parole) I and 

if su<:h occurs I the patient may be returned to the hospital 

for further treatment (pa~ole revocation). The analogy 

may not be perfect in all respects (the prisoner has 

greater ability than the sick patient over his release 

date by being able to deliberately control his "progress" 

while institutionalized) I but it does convey the basic idea 

behind the functioning of th.e indeterminate sentencing 

system. 
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(.b) Indeterminate 'sentencing 'in Hawaii 

Hawaii adopted the indeterminate sentencing approach in 

1909. 9 . 
The sentencing court was allowed to set both a 

maximum and a minimum term of imprisonment. The' prisoner 

could be released prior to serving out the maximum term' upon 

being paroled by the Governor, who acted upon recommendation 

of the Board of Prison Inspectors. The possibility of 

earlier release upon determination by the Board and the 

Governor that the prisoner was "cured" (sufficiently 

rehabilitated'for safe release into the commvnity) comprised 

the core of the indeterminate system. 

This basic structure was modified from time to time by 

the legislature but the central theme of the indeterminate 

approach with rehabilitation as its objective was never 

challenged. Then in 1972, after several years of review, 

the legislature enacted a comprehensive codification of 

all of the substantive criminal law by the passage of the 

Hawaii Penal Code. IO 

The Hawaii Penal Code was patterned after the Model 

Penal Code of the American Law Institute. The latter 

embraced the indeterminate approach and its rehabilitative 

objective. As originally enacted in 1972, Hawaii's basic 

sentencing pattern took the following form: 

1. The murderer is mandatorily imprisoned. 

Depending on the type of murder committed, he is committed 

either for 20 years to 1i,fe with possibility of being 

paroled at any time" ,or for 1i£e without :possibility of 
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parole until 20 years have elapsed. lI The aggravated types 

of murders listed are those where the victim is a peace 

officer or witness, where a hired killing is involved, and 

where the defendant was imprisoned at the time of the 

killing. 

2. As to all other convicted felons, the judge 

has one significant sentencing decision to make: whether 

or not to impose a sentence of imprisonrnent--the IN/OUT 

decision. 12 Imprisonment is on one side of the fencei 

probation, suspension of sentence, and monetary penalty 

(fine and restitutionl are on the other. The judge's 

discretion dictates on which side of the fence the offender 

lands, but the statute has a stated bias against imprisonment. 13 

3. If the judge decides in favor of imprisonment, 

he has no alternative other than to pronounce a statutorily 

fixed maximum period of incarceration attached to the 

particular offense of which the felon is convicted. 14 In 

other words, although the judge has discretion in making 

the IN/OUT decision, he has no discretion in determining 

the length of the term of imprisonment: the judge is 

mandated to impose the maximum term set by statute for the 

offense involved. 

4. After cornmitme10\t of the offender, the paroling 

authority takes over and controls the actual length of 

imprisonment. It evaluates the prisoner and within six 

months after commitment, it se'ts a "'minimum term" upon the 
'1-'" 

eXl?~rat.ion of which the prisoner becomes eligible for parole. 

-9-



Parole hearings are to be held at the time o~ parole 

eligibility and from time to time thereafter. The paroling 

authority is to "determine the time at which paro.le shall 

be granted to any eligible individual as that time at which 
-

maximum benefits of the correctional institutions to the 

individual have been reached and the element of risk to 

the conununity is minimal,,,15 and no parole is to be granted 

unless it appears II that there is a reasonable probability 

that the prisoner concerned will live and remain at liberty 

without violating the law and that his release is not 

incompatible with the welfare and safety of s.oc.iety. "l5a 

If paroled, the parolee is monitored and supervised, and 

is subject to "retake" (re-imprisonment under the prior 

sentence) upon any violation of the parole conditions. 16 

The foregoing describes Hawaiifs sentencing structure 

as adopted in 1972 and reflects how thoroughly it embraced 

the indeterminate approach based on rehabilitation as the 

measure for confinE'-!r.ent. There has been no challenge 

raised against it, although every so often a particular 

judicial sentence has been subjected to public criticism 

as being too lenient or some public outcry has been directed 

against the paroling authority when an offender on parole 

committed a crime. 

With the passage of tirne,as was to be expec.ted the 

legislature made. amendments .to t.he Penal Code in the area 

of sentencing. Some: .were "pro-offender't: prisoners who 

were imprisoned prior to the enactme~t of the.Penal Code 
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were permitted to petition to have their sentences reduced 

to the lesser terms which would be applicable to their 

offenses under the Penal Code17 ; a procedure known as 

"deferred acceptance of guilty plea" ~Tas statutorily 

created to permit the courts to give an offender the oppor

tunity to have the charge against him dismissed if the court 

found that the defendant was not likely to engage in criminal 

conduct in the future and that "the ends of justice and 

the welfare of society" justified such disposition.1 8 

However, legislation directly related to the sentences 

to be imposed on future defendants was, as was to be expected 

in the face of the rising crime rate and media publicity, 

in the mold of "law and 0 d " d . "1' r er an aga~nst en~ent" 

sentences by the courts and "lenient" early parole by the 

paroling authority: 

1. The 1976 legislature gave the sentencing judge 

discretion to prescribe imprisonment with mandatory five-

and ten-year minimum terms for first-time offenders convicted 

of a felony in which firearms were used. As to second and 

subsequent felony-firearms offenders, the judge was mandated 

to impose imprisonment with ten-year minimums. 19 The judge's 

discretion on the IN/OUT decision on repeat felony-firearms 

offenders and the parole authorityts discretion in the 

setting of the minimum terms were curbed ~y this legislative 

action. 

2. The 19.76 legislature also enacted 'ltlhat may be 

called the "repeat offender" .statute. 20 In substance t repeat 
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offenders of certain enumerated felonies must be given 

prison sentences with prescribed minimum terms. This repeat 

offender statute originally applied to offenders who 

repeated an offense identical to the one previously commit-ted; 

but in 1979, its coverage was broadened to include the 

21 repeat commission of any of the enumerated offenses, and 

in 1980, its coverage was still further broadened by greatly 

i.ncreasing the types of offenses which fell within its 

scope and mandatory minimum terms were added. 22 Thus, for 

repeat offenders of the enumerated offenses, judicial 

discretion on the IN/OUT decision was ~bolished and paroling 

authority discretion in the setting of minimum terms was 

restricted. 

3. Finally, in 1980 the legislature mandated that 

all class A felons without exception be sentenced to prison. 23 

Probation was not a permissible disposition even for the 

first-time offender; judicial discretion became non-existent 

on the IN/OUT decision on a class A felony conviction. 

However, the sentence of imprisonment under this statute 

remains fully subject to early release by the paroling 

authority in its discretion. Additionally, the 1980 session 

extended the prison terms for youthful offenders from a flat 

four years to varying terms between four and eight years, 

depending on the class of felony.24 

In spite of the various amendments making substantial 

inroads int0 the dis.cretion of the courts and the paroling 

authority, the basic skeleton of the indeterminate approach 
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remains in the Penal Code: 

Cal Subject to the leg~slatively prescribed 

mandatory minimum terms" previously discussed (felony

firearms offenders and repeat offenders) and the special 

category of murderers not eligible for parole for twenty 

years, all offenders who are sent to prison are given 

indeterminate terrns. 25 

(b) When an offender is given an indeterminate 

term, the paroling authority takes over and determines the 

minimum term at 'ivhich time the prisoner becomes eligible 

for parole and also makes the early release (parole) 

decision. 26 Supervision while on early parole and the 

possibility of a retake with further imprisonment exist. 

Thus, although somewhat battered by recent legislation 

the basic sentencing structure of the Hawaii Penal Code 

remains the indeterminate approach wi.th rehabilitation as 

the prirna~y sentencing objective. 
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ecl The Ha·waii State Correc·t:ional 'Master Pl:a·n 

The Hawaii State Corr.ectional Mas.ter Plan ("CMP") had 

its beginning in 1970 when the legislature directed the 

State Law Enforcement and Juvenile Delinquency Planning 

Agency ("SLEPA tr
) to develop a "master plan -for Hawaii State 

correctional facilities, including organization and manpower 

requirements, in accordance with the recommendations for 

future correctional programs by the National Council on 

Crime and Delinquency. tr 27 

The result was a comprehensive study reflected in a 

five volume document titled "Correctional Master Plan" 

published in 1972. This document surveyed existing facilities 

in the state, assessed the nature of criminal justice in 

Hawaii, expanded upon its basic concepts, d;~signed correctional 

facilities, and proposed a new agency (Intake Services 

Center) to coordinate the delivery of services to offenders. 

In formulating the CMP, SLEPA adopted a fundamental 

proposition which shaped the final product: that "the 

obj~ctive of modern correctional programs is to rehabilitate 
" 

offenders and to seek their\)return to productive community 

life ••• ,,28 That the rehabilitation goncept should assume 

primacy in the CX1P was hardly surprising in the light of 

almost a century of unchallenged dominance nationally and 

its firm entrenchment in the Hawaii statutes ever since 

1909. The rehabilitative philosophy in Hawaii is capsulized 

in the use of the wo.rd "coI're-dtional" in the title of the 

C~1P itself I the reference to prisons as "correctional centers", 
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and the labeling of prison guards as "correctional 

officers." 

In 1973, the legislature began the implementation of 

the CMP. 29 Conditional release centers for inmates (a 

half-way house concept, intended to pave the way for the 

integration of the prisoner back into the community) were 

established; furloughs for inmates were authorized; 

"Community Correction Centers" for medium and low-risk 

prisoners were authorized for each of the counties, with 

one high security facility for the high-risk offenders on 

the island of Oahu. The most significant provision in the 

statute was the creation of an "Intake Services Center," 

a nerve center to service all persons entering the criminal 

justice system from the time of the initial entry (arrest) 

to the time of departure from the system (parole). 

Included among the duties of the Intake Services Center 

were: pre-trial evaluation and services for the arrested 

person, short-term residential detention while awaiting 

trial or other disposition, pre-sentence investigations 

for the courts, and post-sentence correctional evaluation 

and programming for offenders. 30 

Approximately $27 million for physical facilities has 

been expended in the implementation of the CMP. New 

community correctional centers have been constructed in all 

four counties, replacing the old jail facilities and the 

Oahu Prison. Other housing for prisoners consist of the 

Kulani Honor Camp on the island of Hawaii for lower security 

-15-



inmates, the Keehi Annex (next to the Oahu Community 

Correctional Center} which ser.ves as a temporary pre-trial 

detention facility, and two conditional release centers 

(Laumaka and Kamehamehal that serve as live-in training 

and work within the community. When completed, the 

capacities of the various facilities in the CMF are 

reflected in Table I. 

The Cl1P is still not fully implemented. Construction 

of the correctional. centers in Hawaii, Maui, and Kauai 

counties is finished, and the Intake Services Center on 

each of those islands is operational. On Oahu, the 

correctional center is still in the construction stage, 

although almost complete. The Oahu High Security Facility 

(formerly the Halawa Jail} is also nearing completion. 

An important concept in the CMF is that of pl.acing 

corrections facilities within the various communities, as 

opposed to placement in segregated prison sites. This 

would fit in with the rehabilitative approach. But the 

idea of community-based correctional facilities has never 

gotten off the ground, primarily because of community 

resistance. Understandably, each separate community 

vigorously opposes the placement of such centers in the 

neighborhood (although it may be a good idea "in some other 

place"l. As a result, there are no ~mmediate plans to 

establish other conditional release centers other than the 

two now existing. 
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TABLE I 

FACILITY BEDSPACE CAPACITY (When Construction completed: 

Hawaii Community 
Correctional Center 

Maui Community 
Correctional Center 

Kauai Community 
Correctional Center 

Conditional Release 

Oahu High Security Facility 

Kulani Honor Camp 

Oahu Community 
Correctional Center 

January 1981) 
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23 
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75 
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Because of this and other problems,31 as well as the 

swing in public and l~gislative sentiment away from the 

rehabilitative ideal towards punishment, the 1979 legislature 

requested SLEPA to reassess the CMP and the function of the 

Intake Services Center. 32 The SLEPA report, while not 

directly addressing the soundness of the concept of 

rehabilitation contained in the CMP, finds it to be a 

viable one: 33 

"The basic rationale and policy determinants 
that were developed initial~y are still 
sound and required very little change 
regarding the Correctional Master Plan. 

There is considerable conjecture among 
many individuals in the criminal justice 
system that the Correctional Master Plan 
concepts have changed, ° and, therefore, the 
treatment of the offender who is incarcerated 
would likewise change. Regardless whether 
community attitute changes and the offender 
is being incarcerated more frequently and 
must remain confined for a longer period 
of time, treatment and how it is achieved 
must occur within the confines of the O 

facilities designed for that particular 
purpose. The only difference is that 
treatment as a process is now extended 
from a previously short period of time to 
a longer period. As long as our,original 
premise holds true that eventually the 
majority of all offenders incarcerated are 
released into the community, then this 
reality must be faced and dealt with as 
the statistics now show." 

The SLEPA report thus supports the primary focus of th.e existing 

CMP: that "the objective of modern correctional programs is 

to rehabilitate 'offenders ••• tr 
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Cd) The Movement to Determinate Sentencing 

Criticisms of the indeterminate sentencing system is 

not unique to the past ten years. Various criminologists 

and others had earlier published studies that essentially 

reflected the dissatisfaction now being leveled against 

't 34 ~ . However, it was not until the early 1970's that the 

attack on the indeterminate approach gained sufficient 

momentum and recognition so as to spark a nationwide 

debate, eventually leading to sentencing reforms in at 

least fifteen states. 35 

Probably the first book of significant impact was 

"Struggle for Justice," authored in 1971 by the American 

Friends Service Committee. It was a broad-based attack on 

the treatment of convicts in America, focusing on the 

repression, inequities, and hypocrisy of the indeterminate 

sentencing system. Permitting discretion in the police, 

prosecutors, judges, parole boards, and prison officials 

was denounced as a major cause of disparate treatment of 

offenders, causing the Committee to conclude that ('we 

ought to fit the punishment to the crime, not to the 

person.,,36 By tailoring the punishment to fit the crime, 

all persons found guilty of the same criminal act under 

the same circumstances would be dealt with uniformly. 

Emphasis on the ofofender under the indeterminate sentencing 

scheme (with rehabilitation as its goal) seemed only an 

excuse to incarcerate the poor and disadvantaged, the 

g:r::oup that always appeared to be the hardest to ('rehabilitate", 



resulti!lg in their bei!lg incarcerated for lo~g periods of 

time. The offered solution was a determina.te sentencing 

approach: fixed terms attached to the offenses, so that 

disparity of sentences among offenders based on the 

rehabilitation rationale would be abolished. 

IIStruggle for Justice'f was followed by several other 

books of significant impact. 37 These writings attacked its 

basic assumptions and the problems engen~ered. 

The proponents of the movement towards the determinate 

sentencing approach comprised a spectrum of interests 

which could be termed surprising. The prison reformer 

looking for justice for the prisoner sa~l it as. ending the 

frustrations of inmates suffering at the hands of capricious 

correctional staff and parole boards, and as curing the 

discriminatory practices against the disadvantaged. The 

police and prosecutor supporte~ it as a counter to "soft and 

lenient II judges and parole boards which freely granted 

probation and parole. Philosophers found determinate 

sentencing more attractive because it avoided coercive 

rehabilitation. And social scientists believed that 

determinate sentencing more properly complemented the 

present state of our inability and unwillingness to 

rehabilitate offenders. 
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II. CRITICISl\1S OF INDETERNINATE SENTENCING 

A. Prisons do no't, rehabilit'ate 

The basic premise of indeterminate sentencing is that 

programs and treatment in prison can "cure" the offender, 

thus making it a logical proposition for the period of 

incarceration to be left flexible and dependent on when the 

cure occurs. An evaluation published in 197038 which 

surveyed one hundred studies of correctional treatment 

outcomes concluded: 

Therefore, it seems quite clear that, on 
the basis of this sample of outcome reports 
with all of its limitations, evidence 
supporting the efficacy of correctional 
treatment is slight, inconsistent, and of 
questionable reliability. 

Studies comparing the recidivism rate of offenders 

placed on probation with those sent to prison and later 

paroled, indicate that whether an offender will commit 

further crimes depends not so much on the treatment he 

receives but rather on the characteristics of the offender 

himself. 39 

An exhaustive survey accomplished for the state of 

New York covering the period 1945-1967 to evaluate the 

importance of treatment programs resulted in a book, "The 

Effectiveness of Correctional Treatment" by D. Lipton, 

R. Martinson, and J. Wilks (1975) which was given wide 

prominence because of Martinson's conclusion that "With few 

and isolated exceptions, the 'rehabilitative efforts that 

have been reported so far have had no appreciable effect on 
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recidivism."40 Martinson felt that " .•• the personal charac

teristics of offenders'--first offender st.atus, or age, 

or type of offense--were more important t:han the form of 

treatment determining future recidivism. An offender with 

a favorable prognosis will do better than one without, it 

seems, no matter how you distribute 'good' or 'bad', 

th 114l 'enlightened' or 'r~gressive' treatments among em. 

Media pronouncement of Martinson's findings took the 

form of the sensational and attention-getting .slogan: 

"Nothing Works !~1I It gave a strong push to get off the 

indeterminate sentencing bandwa~3'on on which all the states 

had been for about a century.42 

Sweden1s criminal justice system is viewed by many as 

one of the most advanced in the world. Compared to the 

United States, the incarceration rate and the average. length 

of stay is low. The prisons are small, modern, and well

staffed; inmates retain all civil rights; they are able to 

communicate almost uncensored with th?ir friends, relatives, 

and attorneys; they have tlie opportunity to leave the prison 

for work, training, or furloughs; they may receive unsuper

vised visits in prison. Inmates have the privilege of 

spending "vacations" at prison resorts' in the mountains, of 

furthering their education in prison or at local. educational 

institutions, and of working for pay which in some instances 

is comparable to that received in the private secto~. And 

because most of the irnnates are Swedish, their'prisons do 

not suffer from the racial tension and violence that pervade 

many of America's facilities. 43 
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Yet the results of such a modern correctional system 

are far from than ideal. A follow-up study of 273 youths 

admitted to prison in 1968 fou~d that 85% had been reported 

for new offenses within two years. A review of 25% of the 

inmates released from prison in 1973 showed that t\iTo-thirds 

of them had committed new crimes within 30 months following 

release on parole. 44 

A review of eleven studies on the efficacy of correctional 

treatment resulted in the following conclusion by a Swedish 

sociologist: 45 

Irrespective of the interpretations given, 
the results seem clear enough. Despite 
short,erterms of confinement, more open 
institutions, and more treatment resources 
given both during and after institutionalization, 
the Swedish correctional institutions seem to 
produce recidivism rates as high as the American. 

The Sw~dish experience is especially enlightening since 

the ,rehabilitative effort is much more advanced than that 

obtaining in the United States. Many of the conditions 

present in the Swedish system would be politically unacceptable 

or too costly for implementation in our country. Yet the 

bottom-line analysis appears to be: the studies raise 

serious doubt about the ability of any prison. system, no 

matter how humane, to reduce significantiy the negative 
.) 

. aspects of imprisonment.and to bring about an offender's 

"cure." 

The foregoing is not to say that the argument is all 

one-sided. There are. t 10.se w:~o I 1 attr ibute the failure of 

rehabilitation to the lack of a concentrated effort by the 
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states to. implement ef.fective pelic.ies. In defense ef the 

indeterminate system, it has b.een said: 46 

The assumptien is that treatment has failed. 
There is '-little empirical evidence to. 
suppert that sta.tement. To. the centrary, 
it can be argued that treatment has net 
really been tried. 

There can be little dispute that mest states have net 

placed a high prierity in previding adequate treatment 

pregrams fer inmates, and that in seme instances, such 

pregrams are nen-existent. In spite ef the rehabilitative 

ideal, meney has always been a scarce cemmedity with 

incessant cemmunity demands en it. In the cempetition fer 

the tax dellar, the cerrectienal system has net been a 

favered child. 

A review of Hawaii's pregramming fer inmates presents 

the fellewing ~icture& Until recently the wemen's facility 

(Maluhia Cerrectienal Facility} was lecated in Kaneehe in 

a single antiquated buildipg. At Maluhia, enly minimal 

effert was made to. previde the residents with training, 

counselling, and ether suppert services. The inmates spent' 

mest ef their time sleeping, and in seme instances, 

exercising. Recreatienal facilities censisted ef a small 

yard, and there were no. reems fer cenducting any kind ef 

training. Instructien was available in enly very limited 

areas and ceuld scarcely be censidered given at a level 

that weuld help the inmate 'adjust ence released. 

Altheugh the women priseners have been recently 

transferred to. the Oahu Cemmunity Cerrectienal Center in 
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Henelulu, there has net been any dramatic increase in the 

availability ef pregramming .. Present pregramming available 

to. them is limited to. particip~tien in werklines that 

invelve the maintenance ef the prisen facilities. No. ether 

vecatienal training exists. 

A leek at the everall situatien at the Oahu Cerrectienal 

Center (fermerly Hawaii State Prisen) shews that it presently 

heuses appreximately 530 male and female inmates. The 

nermal capacity is 425. Mest ef the educatien and training 

in the facility is administered by the Heemana Scheel, 

which is attached to. the cemmunity cellege system ef the 

University ef Hawaii. Heemana Scheel has a paid staff ef 

six persens: two. academic instructers, two. vecatienal 

instructers, an administrater, and an acceunts clerk. 

Additienal training is previded by feur velunteE!r instructers 

and graduates ef Heemana Scheel. Skeletal classes are 

effered in basic educatien (GED1, liberal arts, and clerical 

and vecatienal support. Vecatienal classes with a tetal 

capacity ef enly 31 participants, are limited to. auto. 

mechanics and welding. Classes are held bve er three times 

a week, with cempletion ef a ceurse being dependent en the 

pregress ef the individual ip~ate-student. Additienally, 

werkline empleyment is available to. the priseners in the 

eperatien and maintenance ef the prisen. Altheugh. the.se 

werklines de previde seme vecatienal training as an 

incidental result, the pri:marz functien ef werklines is to. 

keep the inmates o.ccupied and to. provide an ecenemical and 
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available source of ·labor. Occupational t:=aining should 

provide a critical ro.le in attempting to rehabilitate and 

reintegrate the offender into society. Yet, at present, 

the two vocational clas.ses of.fered have a capacity to 

train a total of about 30 inmates, or only about 6% of the 

prison population. 

Insufficient space is a primary cause of inadequate 

programs at the Oahu Correctional Center and is the result 

of several factors. The Correctional Master Plan (CMF). 

contemplated that most if not all of the programming and 

treatment of the inmates at the Oahu Correctional Center 

(as distinguished from inmates confined in the Halawa 

Correctional Facility for high-risk prisoners) would occur 

outside of the institution by using resources available in 

the community. The "residents" of the Center were contem-

plated to be of the low- and medium-risk caliber permitting 

this kind of community-related programming u In line wi·th 

this thinking, community-based halfway houses were to be 

established. 47 Vociferous opposition by the affect~d 

communities whenever proposals are made to build new half

way f.acilities has effecti.vely put 'a stop to imp.lementation 

of that concept. The' present climate of public opinion is 

such that indulging in further thoughts along those lines 

would appear futile. 

The original plans under the 1972 eMP for the Center 

projected a prison population of about. 300. This number 

was soon exceeded, and public pressure in iecen~ years for 
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more offenders to be sent to prison has resulted in an 

increasing rate of incarceration. This development 

required that the initial plans be altered, so that 

additional modules were planned and the original main 

cellblock which had been scheduled to be demolished was 

retained, and renovated in order to increase the holding 

capacity. However, no plans were made for additional 

programming facilities to service the larger population, 

and in fact, some of the new modules were placed in areas 

previously reserved for training and recreational purposes. 

The foregoing indicates the lack of any meaningful 

treatment programs for the rehabilitation of the prisoners. 

But even with more adequate facilities and programming, it 

should be recognized that the subject is a convicted felon, 

often placed in prison as a last resort because probation 

and other methods of treatment have failed. The offender 

lacks many of the traits and skill's necessary for societal 

existence. Learning defeciencies are not uncommon, and the 

majority of inmates have not completed the tenth grade, with. 

actual achievement levels equal to that of a sixth.-grader. 

or less. Imprisoned, the offender is separated from family 

and friends; he is often bitter and hostile. The average 

prisoner lacks self-discipline, motivation, responsibility, 
., 

and self-confidence. Often, an inmate has a drug or alcohol 

problem. He is trapped in an environment that can be 

violent, and survival is a: constant worry. Further, the 

pressure to rehabilitate takes on a coercive posture. It is 
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no wonder that the results of a number of well-funded 

experimental programs, conduc.ted recent,ly indicate no 

significant decrea.se in recidivism among prisoners who had 

participated in prison programs. 48 

The efficacy of our rehabilitative system, or lack of 

it, is reflected in the recidivism rates for persons paroled. 

Table II, derived from the r.ecords of the Hawaii Paroling 

Authority, gives the average violation rates for all 

parolees placed on parole for fiscal years 1975 through 

1979. The figures represent yearly averages over the five

year period. Thus, there was a yearly average of 3Q4.4 

persons on parole during the 1975-79 period, with 55 . .8 

revocation hearings each year (representing 18.3% of the 

number on parole). 

Table II lists various indications of parole violations, 

depending upon what is considered to be a violatio.n. 'The 

lIofficial" violation ra~e is 10.2%, the rate of actual 

revocations out of which 2.8% were for new convictions and 

7.4% were for technical violations. (Technical violations 

frequently are the basis for revocations for new crimes on 

which convictions have not been obtained.) Line 6 represents 

the total number of paroles suspended in cases in which the 

whereabouts of the offenders were unknown. This figure is 

included because it may be assumed that a parol.eecommits 

a violation by losing contact with his parole officer. 

On this assumption, line 7 represents the highest potential 

~evocation rate, and line 8 represents the 'actual revocations 

plus the violators who "disappeared." 
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TABLE II: Average Violation Rates for Fiscal Years 
1975-1979.* 

(1) Net parole population 

(2) Total number of revocation 
hearings 

(3) Number of paroles revoked 

(4) Revocations for new convictions 

(5) Revocations for technical 
violations 

(6) Paroles suspended because 
whereabouts unknown 

(7) Revocation hearings plus 
suspensions ("211 plus "6") 

(8) Revocations plus suspensions 
("3" plus 116 11 ) 

304.4 

55.8 (18.3%) 

31.0 (10.2%) 

8.6 ( 2.8%) 

22.4 7.4% ) 

17.0 ( 5.6%) 

72.8 (23.9%) 

48.0 (15.8%) 

*The data contained in this table is derived from the 
Hawaii Paroling Authority's Annual Reports for fiscal 
years 1975 through 1979. 
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There were an average of 55.8 hearings per year, with 

31 revocations or a rate of 56%, indicating that a substantial 

number were continued on parole after the heari~g without 

a revocation being ordered. The reason for no revocation 

could be several: the technical nature of th.e violation, the 

presence of mitigating circumstances, the short time left 

on parole, or no violation found. Perhaps the best indication 

of the violation rate as reflected in Table II is the 15.8% 

shown in line 8. It represents the addition of the actual 

revocations plus those who violated their parole conditions 

by IIdisappearing." 

It may be noted that the actual number of violations 

may be understated to the extent that they are not detected 

by the parole officer, the police, or other agencies, or 

even if detected, are not proceeded against. 

one: 

The rehabilitative capacity of prisons is an illusory 

Increasing numbers of citizens are 
disenchanted with the unproductive 
bureaucracy known as II criminal corrections," 
whose claim to II cure ll a captive population 
of offenders remains manifestly unfulfilled. 
Many observers have reluctantly reached 
the conclusion that such promises were 
hollow from the beginning: Whatever else 
prisons might do, they do not--because 
inherently theycan2ot--make their 
inhabitants better. 9 

Showing much greater parol.ee recidivism than the averages 

worked out in Table II is a study which traced the history 

of 359 persons arrested for' vio,lent crimes (the index 

crimes excludi~g burglary and theft-larceny) in 1973 for 
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a period of 5 years. Of that number, 43 ended up being 

given prison sentencesj and of the 43, 15 were paroled after 

having served an average of 30 months. Within the short 

time t'hat they were on parole, 12 had been rearrested C7 for 

new violent crimes). This would indicate Cass'uming that 

lIarrest" equals an actual commission of a crime) recidivism 

at an 80% level, Cl.nd led the study to conclude: " ... the 

high rearrest rate for the parolees indicates that while 

prison tends to keep the criminally-prone out of circulation 

for a time, it does little to change their lifestyles.,,49a 

Prisons are not conducive towards and are ineffective 

in achieving rehabilitations Moreover, Hawaii's present 

correctional facilities do not have any effective programs 

to rehabilitate its prisoners. The lack of resources to 

rehabilitate and the seeming inability to rehabilitate even 

if given those resources led Judge Marvin Frankel to 

conclude: "Unless or until we have some reasonable hope of 

effective treatment, it is a cruel fraud to have parole 

boards solemnly order men back to their cages because cures 

that do not exist are found not to have been achieved." 5C 
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B. Da·ngerbuSnes's:b!... 'Offender Cannot: Be Predicted 

The concept of rehabilitation assumes that the offender 

enters an institution where he is diagnosed and an appro

priate plan of treatment is programmed. The offender 

then undergoes this treatment until he has progress'ed to 

the point that the risk of the offender recidivating 

("dangerousness") is minimal and he is released into the 

community. It may be noted that it is not necessary for 

rehabilitation programs to be effective for the indeterminate 

sentencing system to function. The dangerousness of an 

offender can be reduced by factors apart from rehabilitative 

programs, such as passage of time, aging of the offender, 

or the deterrent impact of incarceration. However, it is 

critical that the ability to predict dangerousness or non

dangerousness in order to make an effective release decision. 

Thus, one of the basic underpinnings of the indeterminate 

approach is the assumption that we have the capability to 

ascertain when the inmate is "cured" or reformed and no 

longer prone to commit offenses. Unfortunately, our ability 

to predict the dangerousness of offenders is extremely 

primitive to the point that it is of not much use in guiding 

the release decision. 

Errors in prediction fall into two categories. A 

person who is classified as dangerous but who would not in 

fact commit a dangerous 'act is termed "false positive"': 

the examiner finds the individual to be positive for· 

dangerousness, which prediction turns out to be fals·e. The 
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other error is represented by the "false neg'ative ll : the 

individual is predicted to be safe but in fact later commits 

a crime. It is the large number of false positives and 

false negatives that causes difficulty in designing a 

penal policy based on the predicted dangerousness of an 

offender. And the weakness of predictions gives rise to 

criticism from opposite. ends: obviously, false negatives 

produce real victims who suffer injury and loud public 

outcry for not having kept the criminal "in prison where he 

belongs" i and false positives. claim to be arbitrarily and 

capriciously incarcerated because of the lack of confidence 

in making accurate predictions. 

Two methods are used to predict the dangerousness of 

offenders: the clinical method and the actuarial meuhod. 

The clinical methods involves the "clinician ll (usually a 

psychiatrist, psychologist, or a parole board) determining 

what factors to consider and how much weight to give to 

each in evaluating the offender's dangerousness. The 

actuarial method uses statistics relating to the offender's 

characteristics (a~e, prior record, type of offense, etc.) 

to predict his propensity towards recidivism, much as 

insurance companies use individual characteristics to 

determine life expectancies. 

The clinical methods is frequently used by psychiatrists 

and psychologists, the professionals who are presumably 

best able to predict the dangerousness of an offender. Yet, 

most of the literature indicates that they are unable. to 
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predict future dangerousness within an acceptable degree 

of accuracy.51 Apparantly human behavior is so complex 

and so little is known about the causes of abnormal behavior 

that even the experts are simply unable to predict with 

any reliable degree of accuracy what an individual will do 

in the future. 

A ten-year study conducted in Massachusetts attempted 

to predict the dangerousness of 592 males who had been 

convicted of sexual offenses. 52 They were referred to a 

diagnostic center for treatment of dangerous persons and 

were extensively interviewed and tested to determine 

dangerou$ness. Each diagnostic study was based on clinical 

examinations, psychological tests, and a meticulous recon-

struction of the life history elicited from multiple 

sources--the patient himself; neighbors, teachers, and 

employers; and court, correctional, and mental hospital 

records. The clinical examinations were made independently 

by at least two psychiatrists, two psychologists, a social 

worker, and others. Most of the persons examined were 

found to be non-dangerous and referred to the court for 

release; .others were treated and then released; some 

remained in custody. 

Of the 592 inmat.es diagnosed, 435 were eventually 

released and followed up: 386 were released upon the 

advice of the Center; 49 were released against its advice. 

Of those released with the Center's advice, 8% recidivated 

(a person\~as considered to have recidivated if he committec;1 
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a "serious assaultive crime") while 34.7% of those released 

against the Center's advice recidivated. The Center's 

prediction was accurate to the extent that the "dangerous" 

group was four times more likely to commit new offenses 

than the "non-dangerous" group (34.7% vs. 8.0%). ,However, 

it should be noted that even for the lidangerous" group, 

the experts were wrong 65% of the time in their prediction 

of future recidivism. 

The clinical method requires substantial expenditures 

of money to hire sufficient personnel and to provide 

adequate facilities to evaluate the offenders. Yet the 

results of such prediction are of limited value. 

The actuarial method has not proven any more satisfactory. 

In 1965, the California Department of Corrections developed 

a violence prediction scale that attempted to predict the 

future violence of offenders by' analyzing objective factors 

in the offender's background. 53 This method enabled 

examiners to segregate a group of high-risk offenders, 14% 

of whom were expected to violate parole by the commission 

of a violent or potentially violent act. The expected 

violation rate for all offenders was anticipated to be 5%, 

roughly one-third the rate of the high-risk offenders. 

Although the system identified a group of high-risk offenders 

who posed a risk that was three times greater than the 

risk presented by the general parole population (14% vs. 5%), 

it did so at the expense of identifying falsely 86% of the 

high-risk group (false positives). Further, the violent 
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and potentially violent acts prevented by the incapacitation 

of the high-risk offenders amounted to only 8% of the total 

number of such acts committed by all parolees, so that the 

system missed 92% of the violent and potentially violent 

acts. If a policy were followed of incarcerating the high

risk group and releasing the low-risk group based on 

California's prediction scale, it would have resulted in 

six high-risk offenders being incarcerated to prevent one 

from committing a violent act, while at the same time 

permitting 92% of the violent acts to be committed by the 

released low-risk group. 

The National Academy of Sciences recently commissioned 

an assessment by John Monahan of the current state of 

prediction research. 54 He surveyed eight studies that 

used both the clinical and actuarial methods to predict 

dangerousness and found no study that could make predictions 

of dangerousness with true positives equalling or exceeding 

50%. The relative abilities of:each study to predict 

dangerousness is summarized in Table III. What iscstriking 

is the number of false positives that result from these 

sophisticated tests. "Of those predicted to be dangerous, 

between 54 and 99 percent are false positives--people who 

will not in fact be found to have committed a dangerous act. 

Violence, it wo-qld appear,c is vastly overpredicted, whether 

simple behavioral indicators or sophisticated multivariate 

analyses are employed and whether psychological tests or 

throrough psychiatric examinations are performed.,,55 
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TABLE III 

Research Studies on the Prediction of Violence 

% True % False N Predicted Follow-up 
Positives Positives Violent Years 

Wenk et al. 
(1972) Study 1 14.0 86.0 ? ? 

Wenk et ala 
(1972) Study 2 0.3 99.7 1630 1 

Wenk et ala 
(1972) Study 3 6.2 93.8 104 1 

Kozol et ala 
(1972) 34.7 65.3 49 5 

State of Maryland 
(1973) 46.0 54.0 221 3 

Steadman (1973) 20.0 80.0 967 4 

Thornberry and 
Jacoby (1974) 14.0 86.0 438 4 

Cocozza and 
Steadman (1976) 14.0 86.0 96 ... 

.) 
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One ef the reasens fer ever-predictien ef dangereusness 
i 

and the resulting large\ number ef false pesitiyes is that 

the experts understandably tend to' be censervative in erder 

to' aveid pessible laTNsui ts and the usually sensatienalized 

publicity surreunding the cemmissien ef a crime by a false 

negative. Public cencern fecusesen the ene vielent act 

by a pare lee er prebat.iener", and the nOln-recidJ.vist is 

generally ignered. 

Given the primitive state ef eur predictive capacities, 

there are twO' alternatives if dangereusn"ess is to' be used 

as a determinant. One is to' keep imprisoned ail ef the 

petential recidivists by releasing onl,y these whO' shew 

the smallest petential fer failure. Net enly weuld this. 

result in a great number ef nen-recidivists being kept 

imprisened, but such a pelicy weuld entail high secial 

cests in terms ef its effect en these impacted by the mass 

incarceratien as well as a great financial burden to' the 

cemmunity. At present, it takes abeut $50,000 to' censtruct 

ene prisen bed space and abeut $16,000 per year to' keep 

ene prisener in it. 

The ether alternative weuld be to' keep incarl'::erated 

enly these persens whese pessibilities ef recidivating is 

extremely high. Such a pelicy weuld unfertunately result 

ina greater number ef priseners being pareled and 

recidivating, while, irenically because ef eur peer predictive 

abilities, at the same time capturing enly a very few ef the 

effenders whO' weuld actually recidivate. The undeniable 

-38-

f '. ; , I 

n 

,0 

() 

cenclusien is that predictien is ,an unreliable basis en 

which to' base a sentencing pelicy. 

There are preblems in additien to' the inability to' 

predict dangereusness that make the use ef behavier 

predictien difficult in the implementatien ef an indeterminate 

sentencing system. The Hawaii Pareling Autherity is cempesed 

ef ene full-time member and twO' part-time members, nene ef 

whem has any expertise en the subject of predicting 

recidivism. Members are selected "en tpebasis ef their 

qualificatiens to' make'decisiens that are cempatible with 

the welfare ef the cemmunity and ef individual effenders, 

including their backgreund and ability fer appraisal ef 

effenders and the circumstances under which effenses were 

cemmitted. It is net surprising that in the light ef the 

unreliability ef predictive capabilities the minimum terms 

are net set selely by the Autherity's perceptien ef the 

length ef time that it weuld take to' "rehabilitate" an 

effender but also by a chart that is primarily based en a 

punitive philesephy. 

Actually, even theugh minimum terms and release 

decisiens were theoretically suppesed to' be guided by 

predictive technelegy, the fact is that histerically the 

decisien-makers (parele beard members) did net release 

priseners selely er even largely based up en their perceptien 

ef the effender's predicted recidivism. 56 Vielent effenders 

eften display charapteristics that make them geed candidates 

fer relatively early release frem prisen; hewever, such a 
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disposition would hardly comport with concepts of punish

ment, and the latter generally prevailed. This apparent 

unwillingness of paroling authorities to utilize predicted 

recidivism as the major guide for release ~s a reflection 

of public and political attitudes and supports the premise 

that the rehabilitative concept is basically not an 

acceptable principle no matter how much the experts may 

espouse it. The truth is that parole and sentencing 

policies reflect "a variety of competing purposes, prominently 

including 'just deserts,' public protection against crime, 

and the regulation of prison population. Classification 

systems designed for use in such decisions must take into 

account a variety of competing factors if they are to be 

effective and useful."S7 And to the extent that factors 

other than rehabilitation enter into the picture, the 

wor~ings of the indeterminate sentencing system become 

skewed and the inmates exposed to it become frustrated 

because there is no reward for progress made by the prisoners. 

It may be pointed out that the inability to accurately 

predict dangerousness has caused some to raise moral concerns 

about the indeterminate system. Predictions made will be 

more often wrong than right. Is it fair to keep imprisoned 

, , 1 t' 't 58 an individual for possible future cr~~na ac ~v~ y, 

especially when the determination of such possibility i~ 

more guesswork than not?59 

The ability to accurately predict the future dangerous

ness of an offender is a tool that is vital to the proper 
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functioning of the indeterminate sentencing system. Yet 

the most advanced and sophisticated clinical and actuarial 

predictive techniques administered under ideal conditions 

are still inadequate for proper prediction. At a recent 

international conference of psychiatrists and other 

behavioral scientists, the consensus was that the current 

state-of the art in the social sciences was such that future 

violent behavior could not be predicted. 60 And a task 

force of the American Psychological Association recently 

concluded: 61 

It does appear from reading the research 
that the validity of psychological predictions 
of violent situations we are considering, is 
extremely poor, so poor that one could 
oppose their use on the strictly emprical 
grounds that psychologists are not profes
sionally competent to make such jUdgments. 
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C. Disparity 

Disparity refers to unequal or different sentences 

being given to similar offenders who commit similar crimes. 

Where there is a basis for differing dispositions based on 

justifiable differences in offender characteristics or the 

circumstances of the offens~, the results should not be 

considered disparate. Disparity is the major criticism 

raised against indeterminate sentencing. 

Under indeterminate sentencing geared to rehabilitation, 

basically there are two levels at which the disposition of 

an offender is subject to a large amount of discretion and 

resulting dispar~ty. . Terms such as lI unbridled,1I "capricious," 

"arbitrary," and worse, have been applied to the discretion 

exercised, but at the' least it is fair to say that it is 

lIunstructured." 

The first level is that of the court, at the time of 

imposing sentence. Of course, the judge has broad discretion 

to choose from among many alternative dispostians: imprison

ment, fine, probation, restitution, etc. However, as far 

as impact on the defendant personally and perception by the 

public generally are concerned, the only significant 

distinction among the various alternatives is that betwe~n 

a sentence of imprisonment on the one hand and that of· 

non-imprisonment (probation, fine, restitution, etc.) on 

the other. The judge's decision on whether to imprison or 

not may be referred _to as the IN/OUT decision. 
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In the indeterminate system, each individual offender 

is viewed as unique and his "illness" is separately diagnosed. 

Since judges differ in sentencing philosophies and in 

individual prejudices and predilictions, consciously or 

- subconsciously, disparate sentences are a foregone conclusion 

where unguided discretion obtains. 

As early as 1919, a study of the sentences imposed 

in the New York Magistrates' Courts-between 1914 and 1916 

. b" 62 pointed out the differences 1n the sentences e~ng g1ven. 

Some magistrates were severe on certain types of offenses 

and not on others; other fuagistrates were uniformly lenient 

or uniformly severe for all classes of offenses. The study 

concluded that "they show us so clearly to how great an 

extent justice resolves itself into the personality of the 

judge.,,63 

A survey of sentencing practices in California for the 

offense of petty theft found that the percentage of cases 

in which jail was imposed varied greatly from county to 

county and even between districts within a given county. In 

San Francisco County, more than two-thirds of the defendants 

were given jail time; in Marin County, one-half were given 

jail time; and in San Mateo County, slightly more than one

third were jailed. Within San Ma-teo County itself, the 

percentage of p.ersons given jail time varied from ·15.6 

percent for the Central District to 85.0 percent for the 

Northern District. The percentage of defendant~ sentenced 

to incarceration also differed from judg~ to judge, from 
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13.9 percent of 36 defendants sentenced, to 95.3 percent 

of 64' defendants sentenced. While recognizing that other 

factors may have a significant bearing on the type of 

sentence imposed, the study concluded: 

Whether a person is sentenced to a fine or 
to a jail term largely depends on factors 
that may have absolutely nothing to do with 
the degree of his or her culpability. The 
county or district of sentencing, as well 
as the sentencing judge, strongly correlate 
with jail time. We can assume from this 
that the determination of jail time is at 
least somewhat arbitrary because of the 
lack of intrinsic differences among the 
group. 64 

A survey of sentencing practices for the federal 

District Courts done in 1979 found disparity among the 

sentencing practices of the different districts. 65 Table 

IV indicates the extremes in the rates of incarceration 

and the average sentence length imposed. For the offense 

of theft and larceny, the imprisonment rate ranged from a 

low of 8% incarcerated to ~ high of 84% incarcerated. The 

average sentence imposed for drug abuse ranged from a low 

of one-half year to a high of 7.5 years. Again these 

figures do not reflect possible differences in circumstances 

that could account for the variation; nonetheless, where 

one district averages ten times more persons incarcerated 

than another, and another district imposes sentences that 

are fifteen times longer than the low, it is difficult to 

escape the conclusion that disparity in sentencing exists. 

A sentencing simulation study was conducted in 1980 

with the cooperation of some Hawaii judges to test the 
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Table IV - Range of Rate of Imprisonment and Average Sentence Length 
Imposed in U. S. District Courts for Year Ending 
June 30, 1977. * 

Imprisonment Rate Average Sentence 
Length (Years) 

Low High Low High 

Bank Embezzlement 8% 30% 0.5 2.0 

Fraud 8% 69% 0.5 4.4 

Weapons and 
Firearms 15% 86% 0.5 5.2 

Forgery and 
Counterfeiting 21% 76% 0.5 4.6 

Auto Theft 58% 100% 2.0 4.0 

Bank Robbery 78% 100% 7.0 17.9 

Drug Abuse 22% 97% 0.5 7.5 

Theft and Larceny 8% 84% 1.3 4.6 

*COMPTROLLER GENERAL, REDUCING FEDERAL JUDICIAL SENTENCING AND 
PROSECUTING DISPARITIES: A SYSTEMWIDE APPROACH NEEDED 7.19 (1979). 
This chart includes distrjc~s in which there were at least 25 sentences 
in each category. 
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po'cential for sentenci~g disparity. The simulation involved 

sending out the same six'presentence reports on convicted 

defendants to nine circuit judges who were on the criminal 

bench at the time of the simulation. Each judge was asked 

to sentence each of the six offenders. Differences in the 

sentences imposed could not be attributable to different 

fact situations. Eight judges responded, resulting in the 

following IN/OUT dispositions. (A C ·-~ailed report on the 

simulation is contained in Appendix A.) 

Defendant 

Disposition 
U V W X Y Z 

Probation 2 3 7 5 8 3 

Imprisonment 6 5 I 3 0 5 

Total 8 8 8 8 8 8 

There was only one instance (Defendant Y) in which all the 

judges agreed on the IN/OUT decision; in all other cases, 

there was at least one judge who disagreed with the 

disposition imposed by the other judges. In ,threE~ instances 

(Defendants V, X, and Z), the split was almost down the 

middle. The results demonstrate that identical of.fenders 

will receive different sentences, depending upon the particular 

j udg'e who imposes the sentence. 
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From a legal standpoint, there is nothing wrong with 

different sentences being imposed on identical offenders 

even if it offends our individual sense of justice. The 

law grants discretion to judges, and .so long as the 

discretion is not abused, each sentence"will withstand 

legal attack. 

The sentencing simulation merely confirms what all 

of the other studies have consistentily concluded: 

sentencing is not a science; sentencing is not even an 

art; sentencing is extremely subjective. Some judges may 

hate drug pushers the worst, others may go hardest on 

rapists, and still others abhor gun crimes the most. And 

there is no question but that as a general proposition 

some judges are harsher and others are more lenient. A 

research project into the sentencing practices of five 

judges on the criminal'bench on Oahu in 1977 indicates 

that the rate of imposing a prison sentence varied among 

them from 9.1% to 30.5%.66 

On the IN/OUT decision, the Hawaii Penal Code gives 

ambiguous guidance to the judge. It provides 67 

The court shall deal with a person who has 
been convicted of a crime without imposing 
sentendce of, imprisonment unless, having 
regar to tne nature and circumstances of 
the crime and the history, character and 
condition of the defendant, it is of ' the 
opinion that: 

(1) There is undue risk that during the 
period of a suspended sentence or 
probation the defendant will commit another 
crime; or 
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(2) The defendant is in need of correctional 
treatment that can be provided mos~ 
effectively by his commitment to an 
institution; or 

(3) A lesser sentence will depre~iate. 
the seriousness of the defendant s cr1me. 

In substance, the Penal Code states a presumption or 

bias against imprisonment by telling the judge not to 

incarcerate unless he affirmatively comes to the belief 

that one or more of 'the three grounds set forth is applicable. 

The statute further points the judge towards probation by 

listing various factors which he may consider that are in 

fav.or of such a disposition. 68 The leaning toward probation 

is the result of embracing rehabilitation as the primary 

goal of sentencing. Probation is favored because, in 

the language of the President's Crime Commission in 1967: 

The correctional strategy that presently 
seems to hold the greatest 'promise based 
on social science theory and limited 
research, is that of reintegrating the 
offender into the community. A key 
element in this strategy is to deal with 
problems in.their social context, which 
means in the interaction of the offender 
and the community.' It also means 
avoiding as much as possible the 
isolating and labeling effects of 
commitment to an institution. There is 
little doubt that the goals of 
reintegration are furthered much more 
readily by working wit~ an offen~er i~ 69 
the community than by 1ncarcerat1ng h1ffi. 

The three grounds justifying incarceration exemplify 

principles which are commonly discussed as being among the 

basic objectives of sentencing. But there is nothing in 

the Penal Code to tell the judge how and on what basis to 
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apply anyone of the three sentencing objectives. He may 

pick and choose from among them in making the IN/OUT 

decision. 

The first ground justifying a sentence of imprisonment 

requires a belief by the judge that there is an undue risk 

that the offender will commit future crimes. The sentencing 

purpose reflected is "incapacitation": to reduce crime 

by incarcerating the offender and thus preventing him from 

committing further offenses. 

The second ground requires that the judge find that 

prison is the appropriate environment for administering 

correctional treatment. This sentencing goal involved is 

"rehabilitation." Incarceration is ordered for the purpose 

of rehabilitating the offender, prison being the best 

setting in which to achieve it. 

The final ground is the judge's opinion that anything 

less than a prison sentence would depreciate the seriousness 

of the crime. It would not be appropriate to have the 

offender himself, and probably more so, others in the 

community, treat the crime which was committed too lightly. 

In common parlance, the nature of the offense involved is 

such that unless the offender is punished by being sent to 

prison, the crime would be "taken too cheaply" by the 

offender and others. The objective here may be said to be 

a "deterrence" through punishment. 

All three grounds have one basic utilitarian purpose: 

protection of society against future crime. The fact of 
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incarceration is certainly "punishment," but punishmemt 

per ~ is not the primary purpose of the sentencing Ischeme 

r~flected in the Penal Code. The defendant who poses 

future danger to the community is incapacitated; 

rehabilitation of the defendant in prison will accomplish 

the ultimate in societal protection--the prisoner comes 

out reformed; showing the world that crimes like that 

committed by the defendant will not be treated lightly 

and will be punished by a prison sentence as a warning 

to refrain from such lawless conduct. These utilitarian 

objectives are to be contrasted with another sentencing 

purpose which will be discussed later: that which has 

been labeled "retribution," or more euphemistically, 

"just desert." 

How does a judge arrive at an opinion tha!Z any of 

the three grounds for imposing a sentence of imprisonment 

is present in a particular case? As to the first (undue 

risk of recidivism), he is given no expert opinion or advice 

predicting the probability of future criminal conduct by 

the defendant, and even if he were, the value of such 

predictive opinion would be gravely· ... suspegt, given the 

present state of the art (as will be discussed later). The 

judge principally relies on the prior criminal history of 

the offender to make a prediction ,as to future conduct; and 

in general, the "repeat offender" is the one who is 

incapacitated. 
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As to the second ground (prison being the best place 

for rehabilitati.on of the offender), on what criteria is 

a judge to make a determination that it is a valid 

proposition? As a matter of fact, judges seldom find this 

a satisfactory prcipos i tion . Given the level of programming 

available and the inevitable association in prison with 

other criminals, it is difficult t6 justify a sentence on 

the reasoning that prison will be a positive influence in 

rehabilitating an offender. Prison may well be just the 

opposite--crimogenic. 

The third reason justifying imprisonment is that the 

offense is so serious that not punishing the offender by 

incarcerating him would be treating the crime involved too 

lightly so that deterrence would be lost. There are no 

express standards by which to assess the "seriousness of 

the crime," and each judge exercises his individual 

discretion in making the determination. The subjective 

prejudices of the judges easily come into pl~y: homicide, 

rape, drug dealing, robbery, gun crimes, etc., are often 

viewed differently by different judges--the pet hate of 

a particular judge may not be that of another. 

With rehabilitation stated as the basic goal of 

sentencing (as evidenced bynthe bias towards probation), 

and with incapaciation, rehabilitation in prison, and 

deterrence through punishment also stated as justifications 

for imprisonment (and, therefore, valid sentencing goals) , 

disparity in the IN/OUT decisions of the judges is insured 
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unless specific guidelines exist to discipline those 

determinations. Emphas'is by a judge on one objective 

would lead to a result different from that of another 

judge who chose a different objective: defendant A, 

convicted of manslaughter may be given probation by a 

judge who stresses the incapacitative objective because 

he finds that the defendant does not present any danger of 

committing crimes in the future; that same defendant may 

be sent to prison by a second judge who felt that the 

taking of human life is too serious an offense not to be 

punished for deterrent purposes; a third judge, emphasizing 

rehabilitation as the primary objective of sentencing, may 

give probation because he does not believe prison to be 

a rehabilitative ambience and finds the defendant to be 

good probation material. 

Add to the lack of guidance in the application of 

objectives the influence on some judges of impertinent 

.factors such as whether or not a jury trial was demanded, 

or whether or not the defendant was represented by retained 

counsel,70 or even racial considerations,7l and it is no 

wonder that sentencing may become what has been described 

as a "random lottery." 

It is undeniable that "the evidence is conclusive 

that judges of widely varying attitudes on sentencing, 

administering statutes that confer huge measures of 

discretion, mete out widely divergent sentences where the 

differences are explainable only by the variations among 
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the judges, not by material differences in the defendants 

or their crimes.,,72 

Disparate sentences do not merely offend an abstract 

concern for uniformity; they deny the principle of equal 

justice under the law and has considerable impact on the 

inmates, especially when confined together and placed in 

a position to compare themselves. 

Upon a defendant being given a prison sentence, the 

second level at which unstructured discretion is exercised 

with resulting disparity comes into play: the paroling 

authority's setting of minimum terms and granting of 

parole (early release). In some jurisdictions, the judge 

is given the power of setting the term of imprisonment 

when an IN decision is made, but in Hawaii, once the judge 

decides to put the offender into prison, the judge is 

mandated by statute to impose the statutorily prescribed 

maximum term attached to the particular offense involved. 73 

However, whether the term of imprisonment is set by the 

judge or prescribed by statute, the actual length of time 

to be served in prison is left open for the paroling 

authority to determine after the prisoner enters the facility. 

Early release by the paroling authority upon rehabilitation 

of the offender is ,the essence of indeterminate sentencing. 

Under the Penal Code, the Hawaii Paroling Authority 

sets the minimum term (at which time the offender becomes 

eligible for parole) within six months after commitment. 

The Authority must obtain a report on the offender's 
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pre-commitment life and his progress after he came into 

prison and hold a hearing at which the prisoner has a 

right to be heard. The only mention in the statutes 

which inferentially appears to be a guide in the setting 

of the minimum term is the statement that the "report 

shall be a complete personality evaluation for the purpose 

of determining his degree of propensity toward criminal 

activity. ,,74 Dangerousness is the only factor statutorily 

suggested as a guide to the setting of the minimum. 

When the offender's minimum term is reached, the 

Penal Code provides that "full power •.• to grant, or revoke 

parole is conferred upon the paroling authority.,,75 In 

making this parole decision, the Authority is directed to 

grant release when the "maximum benefits of the correctional 

institutions to the individual have been reached and the 

element of risk to the community is minimal, ,,76 and when 

"there is a reasonable probability that the pri.soner 

concerned will live·and remain at liberty without violating 

the law and that his release is not incompatible with the 

welfare and safety of society.,,77 

Several observations may be made on these statutory 

provisions. First, they constitute a broad grant of power 

to the Authority. Next, they contain a goal of public 

protection with rehabilitation of the prisoner being the 

benchma,rk for determining whether that protection is 

reasonable assured. And finally, they represent general 

policy statements which are easily subject to disparate 
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results upon application because they are not accompanied 

by specific guidelines to implement them. 

Commendably, the Authority has attempted to structure 

its decision-making to achieve some consistency and fairness. 

Its "Rules and Regulations Governing the Practices and 

Procedures of the Hawaii Paroling Authority" sets forth 
principles and goals and the various factors which it 
considers in arriving at decisions. Additionally, the 
Authority has devised a rough "Sentencing Chart" (Table V) , 

which is in fact a guide for the setting of minimum terms 

and not for the determining of sentences. Within the body 

of the chart, the term "sentence" means "prison commitment." 

The chart essentially states that: 

1. the first time an offender goes to prison, 
his minimum is set at 1/3 of the maximum 
term attached to the crime; 

2. the second time, his minimum is set at 
1/2 of the maximum; 

the 3. third time, his minimum is set at 
3/4 of the maximum; and 

4. In the discretion of the Authority, ,the 
foregoing minimums may be decreased by 
3 years or increased by 5 years because 
of mitigating or aggravating considerations. 

The chart has not been formally adopted by the Authority 

and has not been published or widely distributed. 

The Authority's Rules and Regulations contains 

several significant provisions. It states that its 

"philosophical base" consists of (1) safety to the public, 

so that parole will be granted only if compatible with 
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CLASS A 

CLASS B 

CLASS C 

YOUTHFUL 
OFFENDER 

TABLE V: SENTENCING CHART 

1st Sentence 2nd Sentence 3rd Sentence 
1/3 of Maximum 1/2 of Maximum 3/4 of Maximum 

Yrs. l1itigation -3 Yrs. Mi tiga'tion -3 Yrs. Mitigation 
Yrs. Aggravation +5 Yrs. Aggravation +5 Yrs. Aggravation 

6 Yrs. 8 Mos. 10 Yrs. 15 Yrs. 

3 Yrs. 4 Mos. 5 Yrs. 7 Yrs. 6 Mos. 

1 Yr. 8 Mos. 2 Yrs. 6 Mos. 3 Yrs. 9 Mos. 

1 Yr. 4 Mos. 2 Yrs. 3 Yrs. 

I) 



P E P4 
I~=X;: 

public safety and where there is a reasonable probability 

that the prisoner will not recidivate, and (2) punishmen.t 

of an offender~ so that immediate and certain punishment 

"on an individual and professional" basis" will be meted 

out for past, present, and future acts of the prisoner. 

As a "goal," it states that the Authority "will reasonably 

assist in all efforts toward rehabilitation ll of the 

prisoner and support the efforts of other agencies as long 

as public safety and prisoner reintegration into society 

are not jeopardized. As for the mitigating and aggravating 

factors which the Authority may consider in its decision-

'making process, it lists circumstances attendant in the 

commission of the offense, the prisoner's criminal history, 

and various factors relating to the prisoner's potential 

for rehabilitation. The minimum term is defined as "the 

vehicle by which public safety is maintained through 

incarceration and the period during which the prisoner 

should prepare himself for parole by assuming responsibility 

for his conduct, development of self-control, and resolution 

<. of the problems which led him to commit the criminal act(s) 

for which he was incarcerated" and may be set at the same 

level as the maximum term given by the judge "if in the 

professional judgment of the Authority that term would be 

in the best interests of society and/or the prisoner." 

What is apparent on the level of the paroling authority 

is that its discretion is extremely broad and that in the 

sat,ting of minimum terms, although various principles 
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(public safety, punishment), goals (protection of society, 

rehabilitation}, and considerations in decision-making 

(offender characteristics, circumstances of the offense, 

potentials for rehabilitation) are listed in the Rules 

and Regulations, they hardly add up to an organized set 

of specific guidelines by which the Authority can structure 

its decision-making to effectively achieve uniformity and 

equity. The Sentence Chart itself is an informal one, 

which mayor may not be used by the members of the Authority. 

No primacy is given to anyone of the various principles 

(rehabilitation, punishment, incapacitationl suggested in 

the Rules and Regulations so that in any given case, any 

of them can be applied with resulting dispar.ity in the 

minimums. 

Table VI gives the ranges of minimum terms that have 

been imposed by the Authority between 1975 and 1980. The 

terms imposed vary widely for each offense category. For 

example, for the offense of attempted murder, the range 

was between 6 years 8 months and 20 years; for first degree 

burglary, between 1 year and 10 years; for first degree 

rape, between 5 years and 20 years. 

The variations in the minimums imposed do not 

necessarily mean that the Authority is dealing inequitably 

with the offenders. Inquiring into un~qual treatment of 

offenders would require a much more sophisticated 

statistical analysis than a superficial listing of offenses 

and the minimum terms imposed. A particular offense 
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TABLE VI 

RANGES OF MINIMUM TERMS IMPOSED BY THE 
HAWAII PAROLING AUTHORITY, 1975-1980.* 

Offense 

Assault 1 

Assault 2 

Attempted Murder 

Burglary 1st 

Burglary 2nd 

Credit Card Offenses 

Escape 2nd 

Firearms/Ammo. 
Offense 

Forgery 2nd 

Kidnapping 

Manslaughter 

Maximum 
Term 

10 

5 

20 

10 
4 

5 
4 

5 

5 
4 

5 

5 

10 

10 

Murder life with 
parole 

20 

Poss Firearm b/Fug 5 

Promo Dang Drug 2nd 10 

Promo Dang Drug 3rd 

Rape 1 

Robbery 1st 

Robbery 2nd 

5 

20 

20 
4 

10 
4 

Highest 
Minimum 

10 

5 

20 

10 
4 

5 
4 

5 

5 
4 

5 

5 

10 

10 

50 

20 

5 

10 

5 

20 

20 
4 

10 
4 

--59-

Lowest 
Minimum 

5 

2 

06.08.00 

No. of 
Cases 

12 

19 

17 

1 157 
01.06.00 52 

1 115 
01.06.00 36 

2 

00.03.02 
02.06.00 

3 

1 

6 

01.02.03 

10 

5 

01.06.00 

3 

01.08.09 

5 

12 

33 
II 

11 

50 

18 

42 

16 

15 

35 

42 

10 

37 

04.01.09 113 
02.06.00 48 

01.04.25 49 
01.02.20 23 



p a p .,~ 

Maximum Highest Lowest No. of 
Offense .. Term Minfro:um Mi'n:imum . Cases 

Sexual Abuse 1 5 5 02.08.00 23 

Sodomy 1st 20 20 6 12 

Theft 1 Larc 
in Auto 5 5 01.08.00 89 

4 4 01.06.00 22 

Theft 1 Stolen 
Prop 5 5 2 61 

Unatz Opr Propl 
Vehc 5 5 2 48 

4 4 2 21 

*Only offense categories where ten or more minimums 
were imposed are included. The maximum tenn represents the 
sentence of the court. The four years maximums are imposed 
for young adult defendants. 
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(for example, first degree robbery) can be committed 

under varying attendant circumstances (from a midnight 

shotgun entry into a residence to a teenager robb~ng his 

acquaintance of a dollar by threatening him with a knife) 

and by offenders with greatly dissimilar backgrounds 

(first time offender versus a repeater in prison for the 

fifth time). 

HovTever, the table does show that the Authority is 

imposing minimums that represent extremely wide ranges 

which appear to be disparate and can hardly be expected to 

be understood by those receiving them without explanation. 

This wide range is to be expected under the indeterminate 

approach which contemplates that each offender is to be 

dealt with on an individual basis by assessing his 

dangerousness and his potential for rehabilitation, an 

assessment which the present state of the art cannot 

credibly accomplish. 

Actually, the Authority has attempted to discipline 

its setting of the minimums and promote uniformity by the 

use of its Sentence Chart which is basically premised not 

on any rehabilitative principle but on a punitive one. 

The number of past incarcerations is the prime consideration 

which influences the minimum term under the chart. However, 

the rehabilitative concept is not entirely abandoned but 

is included in the factors (mentioned in the Rules and 

Regulations of the Authority) which are to be considered 

in mitigation or aggravation, such as mental health reports, 
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skills and aptitude, adjustment while in prison, motivation 

to participate in available programs, potential danger, 

efforts to better himself, and employment and educational 

history. It should be noted that the more weight that is 

given to the factors related to rehabilitation, the greater 

will become the disparity 'among the minimum terms imposed. 

As to the other significant decision made by the 

Authority, that of granting parole, the Authority assesses 

the offender to determine whether he has been "cured." 

Following the principles stated in the statutes, the 

Authority's Rules and Regulations are geared to an assess

ment of the offender~s state of rehabilitation to determine 

whe-cher he is no 10ng'E;r dangerous to society. Factors 

which are considered are the prisoner's parole plan, his 

institutional adjustment, mental heal,th evaluations, and 

information relaing to self-control and dangerousness. 

The bottom line is that no par'ole is to be granted unless 

it is, determined that there is a reasonableoprobability 

that the release is compatible with public safety. A 

release decision based on the foregoing assessment of 

whether a cure has taken place is subject to the criticism 

previously discussed that no credible prediction can be 

made as to dangerousness so that parole becomes a subjective 

determination with resulting disparity. However, the 

record of the Hawaii Paroling Authority reflects a consistent 

release of the offender when he reaches his eligibility 

for parole. 

-62-

< , , 
, ~ i 

r LJ; 
Ii 
Ii 
I 

D. Inmate Frustra'ticns 

As has been previously noted, the indeterminate 

approach is premised on a capability to diagnose the 

offender, to rehabilitate him in prison, and to determine 

when the cure has been achieved, none of which seems to 

be done sucessfully at the present time. The resulting 

disparate treatment and uncertainty as to the period of 

confinement leads to prisoner frustration, dissatisfaction 

and violence. 

Sentencing disparity has been said to be the cause 

of ~' ... rioting and disorder and •.• other crimes" cornrni tted 

and for ex-convicts harboring a feeling of having been 

treated unfairly.78 Unequal treatment not only diminishes 

the prisoner's respect for the law, thus hindering the 

rehabilitative process itself, but also gives rise to 

prison disturbances. James V. Bennett, former director of 

the Federal Bureau of Prisons, writes: 

"The prisoner who must serve his excessively 
long sentence with other prisoners who 
receive relatively mild sentences under the 
same circumstances cannot be expected to 
accept his situation with equanimity. The 
more fortunate prisoners do not attribute 
their luch to a sense of fairness on the 
part of the law but to its whimsies. The 
existence of such disparities is among 
the major causes of prison riots, and it 
is one of the reasons why prisons so often 
fail to bring about an improvement in the 
social attitudes of their charges."79 

It is obvious that a paroling authority's determination 

of the minimum term, as well as its final release decision 

will be based substantially on the conduct and attitude of 
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the prisoner while in prison. Uncertainty as to exactly 

what is expected of t~em in order to achieve early release 

and uncertainty as to how long they must actually remain 

in prison are the cause of considerable frustration. 

Where such determinations remain largely subjective and 

discretionary, a tremendous amount of gamesmanship takes 

place to create the image of a rehabilitated offender. 

The attempt to satisfy the wishes of the paroling authority 

has been characterized as a giant con game. 

"Attempts to con the parole board are 
rampant inside our prison setting, and 
they demoralize Doth the persons 
conducting the programls and the prisoners. 
Prisoners are encouraged to undertake 
to manipulate the system, and the parole 
board is encouraged to look with heavy 
skepticism, cynicism, and disbelief 
upon all those who come before it. This 
cynicism reflects back upon the prison 
setting itself and increases discontent. 
Thus, one reason for rejecting the 
indeterminate sentence and the massive 
discretion which rehabilitation and 
individualization of sentence require is 
that we will avoid in the future the 
gross kinds of sham we see in prisons 
to~lay. ,,80 

The indeterminate sentence and its attendant processes 

were found to be a major factor of discontent which 

contributed to the riots at Attica in 1971 in which 43 

persons lost their lives~8l 
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III. PURPOSES OF SENTENCING 

There are four goals of sentencing generally recog-

nized by penologists: deterrence, rehabilitation, inca-

pacitation and retribution. Deterrence refers to the 

principle that future criminal conduct is deterred through 

the threat of sanctions. Rehabilitation contemplates the 

reform of offenders so that they become law-abiding members 

of society. Incapacitation involves the incarceration of 

offenders to prevent them from committing further crimes. 

Retribution is the imposition of punishment on the moral 

proposition that offenders who commit wrongs justy deserve 

to be punished. In theory, the first three are based on 

a utilitarian philosophy having crime reduction as the 

objective while the last is not. 

The contention is made that in order to establish a 

meaningful sentencing structure, we " ... must e;3tablish a 

coherent penal purpose, and our statutory enactment must 

82 reflect, and offer promise of achieving, that purpose." 

The proposition is that without a singleness of purpose, 

the sentencing structure becomes ambiguous and will operate 

inequitably as different purposes are applied in the sen

tencing of different individuals. It could be argued that 

a disparity problem is inevitably caused by a sentencing 

structure such as that contained in the Hawaii Penal Code 

which"incorporates rehabilitation as its goal and at the 

same time justifies incarceration to achieve the objectives 

of incapacitation as well as deterrence through punishment. 
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However, doctrinaire adherence to a single sentencing . 
goal would have its shortcomings in meeting the gamut of 

criminal behavior and society's expectations. For example, 

the compulsive check-forger should be' kept in prison indefi

nitely and the homicide defendant who is a leading light in 

the community be released quickly if rehabilitation or in

capacitation is the sentencing goal because the former may 

be incurable while the latter may be a reformed individual 

even before he enters the prison compound. Retribution as 

a sole sentencing purpose may be an acceptable proposition 

(if agreement could be reached as to the just penalty for 

each crime) from the standpoint of straight logic because 

it disavows any utilitarian goals, but utility (crime con

trol) is precisely what'society demands of its penal laws. 
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A. Deterrence 

One of the commonly accepted goals of sentencing is 

deterrence. The proposition is a simple one: that a penal

ty which is threatened 'will deter the commission of future 

crimes because of the unpleasantness of the threatened con-

sequences. The premise is that the potential offender is a 

rational individual who will balance the perceived risks of 

punishment against the potential benefits to be gained by 

committing the offense and control his conduct accordingly. 

The philosophy underlying this thinking is that espoused by 

Jeremy Bentham: the rational balancing of pleasure against 

pain in human activity. Calls for increased sentence lengths, 

mandatory impriso~ment, and reinstatement of the death 

penalty are often the by-product of deterrence thinking . 

The ultimate objective of the deterrence principle is, of 

course, crime control. 

In recent years, computers and sophisticated analyses 

have been used to determine the impact of criminal sanctions 

on the crime rate. Generally, two methods of research are 

used: comparing the crime rate and sanctional level of two 

similar geographic areas (cross-sectional analysis) or com

paring the differenct sanction levels and crime rates of 

one geographic area over two time periods (time-series ana-

lysis) . 

Since 1970, dozens of studies have attempted to esti-

mate the deterrent effect of criminal sanctions. ~nd many 

reviews have critiqued them. 83 
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An extensive review of the literature was done by 

Daniel Nagin in a study commissioned by the Panel on Re

search on Deterrent and Incapacitative Effects. 84 He 

evaluated 24 studies that were based on nine separate data 

sets and concluded that "analyses that have examined the 

association of clearance rates, arrest probabilities, or 

police expenditure per capital with crime rates find con

sistently negative and nearly always significant associa-:. 

t clons." 85 Th" . t . h • ~s ~s cons~s ent w~t the deterrence theory. 

Nagin, however, points out methodological problems 

that affect the validity of his conclusions. First, crimes 

are under-reported. It is widely recognized that there is 

a growing reluctance by victims to report offenses because 

of personal fear of retaliation, disillusionment with the 

criminal justice system, and a desire "not to become in

volved." The effect of t:tnder-reporting is to create auto

matically a negative association between the sanction 

level and the crime rate even without any change in the 

actual incidence of offenses committed. 87 

Second is the problem of "simultaneity." Simultaneity 

considers not only the Gffect of the sanction level on the 

crime rate but also the effect of the crime rate on the 

sanction level and the possibility of both occurring contem

poraneously.88 With law enforcement, judicial and correc

tional resources fixed and subject only to slow change, an 

increase in the actual crime rate may overburden the re

sources of the criminal justice system, resulting in decreases 
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in the sanction levels. Thus, given constant resources, a 

smalI.er per centage of offenders will be incarcerated::as __ the 

crime rate increases simply because there are not enough".:. 

police to arrest, courts to process, and bedspaces in prison 

to house the offenders. Under these conditions, the negative 

association between the sanction level and the crime rate 

(that is, the indication that harsher penalties will act 

as a deterrent) is due not to any deterrent effect of the 

sanctions but rather to the limited resources available to 

process the increasing number of offenders. 

The third problem that Nagin points out is the failure 

of the studies to adequately account for the incapacitative 

effect of the criminal sanctions. 89 Offenders who are 

imprisoned are also incapacitated from committing further 

offenses. This will obviously tend to bring about an asso

ciation between the crime rate and the sanction level 

apart from any deterrent effect. 

These data-related problems caused Nagin to question 

whether the observed deterrent effect is not the result of 

"spuriotis artifacts" contained in the data. gO Although 

most persons recognize that increased penalties have some 

deterrent effect, the critical question of how much an 

effect they have remains largely unanswered. Nagin 

concludes: 91 

Although more punitive sanctioning practice 
might legitimately be argued as a respon
sible ethical response to a truly signifi
cantcr~me problem, arguing such a policy on 
the bas~s Df the empirical evidence is not 
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yet justified because it offers a misl~ading im
pression of scientific vali.dity. Policy ma~ers 
in the criminal justice system are done a d~s
service if they are left with the impression 
that the empirical evidence which they themselves 
are frequently unable to evaluate, strongly 
supports the deterrence hypothesis: Furthermo~e, 
such distortions ultimately underm~ne the cred~
bility of scientific evidence as inputs to public 
policy choices. A more critical assessment of 
the evidence is needed if we are to see progress 
in the development of knowledge about deterrent 
effectiveness and its application to effective 
public policy. 

Questioning the deterrence approach, Pugsley contends 

••• serious empirical questions exist.rega~d-
ing the ability of deterrence t? ach~eve 7ts 
purpose. Is severity, or c~rta~n! of.pun~sh
ment the more relevant cons~derat~on ~n fash-

92 

ioning either an individual sentence or an . 
entire scheme of punishment? The answer to th~s 
question, first offered by the criminologi~t 
Cesare Beccaria, and supported by recent f~nd
ings, appears to ~e certa~nty ••. If.the actual 
imposition of pun~shment ~s what g~ves force and 
meaning to a deterrent theorY's.thre~t! then what 
credibility can an overloaded, ~neff~c~ent 
criminal justice system that fails to ca~ture 
and convict most offenders actually prov~de? 
What types of crime are simply not deterrable? 
Is it valid to accept statements couched in 
terms of how different a particular offense 
rate would have been if there had, or had not, 
been X penalty statutorily availa~le ?r ac~ . 
tually imposed during N spa~ of t~me ~~ ~ Jur~s
diction? How can one ident~fy and emp~r~cally 
measure the deterrent effect of a particular 
kind of penalty from among the complex, inter
related set of individual and environmental 
influences on behavior likely to be at work 
in any real-life situation? 

Although our state of knowledge on the deterrent 

impact of criminal sanctions may not have progressed to 

the point of scientific' acceptability and even if critics 

argue that the deterrent impact of sanctions are non

existent for some types of crimes and criminals, 9~.~ 
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deterrence as an objective should not be discarded. As was 

put so well by the New York Report:94 

There has been much debate over whether 
deterrence "worksll. In our view, this 
controversy is far too abstract to be 
of any interest. We know from daily life 
that the threat of unpleasant consequences 
tends to deflect us from certain forms of 
behavior; similarly, it is too clear for 
argument that some punishment deters some 
potential offenders in some circumstances 
from committing ~ crImeS. 

On the issue of whether severity or certainty of pun-

ishment was the more effective in achieving deterrence, the 

New York Report was in agreement with Pugsley that it is 

certainty which constitutes the more significant factor. 

The concrete examples it had were New York's experience 

with its 1926 Baumes Laws (mandatory IS-year minimum term 

for first degree robbery and burglary, extra penalties for 

firearms crimes, lengthy mandatory minimum term for a re-

peat offender, etc.) and the more recent 1973 New York 

drug law (the sanctions contained in it earned it the title 

liThe Nation's Toughest Drug Law"). Both the 1926 and the 

1973 laws were found to be dismal failures, the former by 

New York's Lewisohn Commission in 1932 and the latter by 

t.he New York Bar Association and Drug Abuse Council in 

1977. 

With regard to certainty of punishment being the key 

to effective deterrence, it should be noted that sentencing 

occurs towards the end of the line in the criminal justice 

system (from police to prosecutor to court to corrections) . 

The report on the New York drug law concluded that it failed 

-71-



-------~~--~.--~------~-----:-----------.-----~--~-----p-,,-~~~. ~4. ~ r- -~. 

::.~ 

because the criminal justice system as a whole did not 

increase the threat to the offender despite the increase in 

It ' 95 statutory pena ~es. 

Table VII shows the offenses known to the Honolulu 

Police Department during the five-year period from 1975 

through 1979. The percentages shown in the table are 

derived by dividing the number of each of the events sub

se~ent to the report of an offense ("cleared by arrest or 

otherwise", "total arrested", "total charged", "guilty as 

charged", "jail") by the number of offenses reported 

("actual offenses") as if the statistics of each of the 

subsequent events for a given year related to the offenses 

reported in that same year. As a matter ofmct, there is 

a definite time lag involved bet't\Teen the time an offense 

is reported and each of the subsequent events. However, 

averaging the percentages over the five-year period gives 

an approximate indication of the certainty of an offender 

having to account for his crime. What it shows is that the 

chances of an offender being found guilty and subject to 

sentence is about 2%.96 The rest are not caught by the 

police; if caught they are not charged by the prosecutor; 

if caught and charged, they are not convicted. So that any 

sentence which is meted out affects only the tip of the 

iceberg. 

Deterrence by threat of punishment, even if harsh, 

is vitiated by such lack of certainty that the offender will 

ever get to the sentencing stage. 
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4. 
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6. 

TABLE VII 

NUMBER OF REPORTED PART I OFFENSES AND. DISPOSITIONS 
City and County of Honolulu, 1975 to 19791 

Average 1979 1978 

Actual offenses 2 
53,310 51,273 

Cleared by arrest 
or otherwise2 (19.8 %) 8,840 (16.5%) 9,450 (18.4% ) 

Total arrested3 7.9 %} 3,995 7.5%) 3,948 7 . 6%) 
Total charged3 5.8 %) 2,935 5.0%) 3,032 5.9%) . 

Guilty as 
charged3 1.8 %) 927 1.7%} 888 1.7%} 

Jai1 3 
.28%) 152 ( .2%) 222 C .4 %) 

1977 1976 1975 

Actual offenses 2 46,388 45,307 43,612 

Cleared by arrest 
or otherwise2 9,388 (20.2%) 10,367 (22.8%) 7,860 (18.0%) 

Total arrested3 3,816 8.2%} 3,952 8.7%1 3,376 C 7.7%} 

Total charged3 2,856 6.1% ) 3,021 6.6%) 2,476 5.6%) 

Guilty as 
charged3 919 1.9%) 663 1.5%} 1,035 2.3% ) 

Jai13 188 .4 %) 94 .2%) 107 .2% } 

Source: HONOLULU POLICE DEPARTMENT, 1975-1979 ANNUAL STATISTICAL 
REPORTS. 

lPart I offenses include: mur~er, non-negligent manslaughter, 
negligent manslaughter, rape, robbery, aggravated assault, burglary, 
larceny lover $200, larceny II $50-200, larceny III $5-50, larceny 
III under $5, and auto theft. 

2Includes adults and juveniles. 

3Includes only adults. 
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B. Incapacitation 

Incapacitation refers to incarceration of an offender 

to prevent that particular offender from committing further 

crimes. Like deterrence, its objective is crime control. 

Of course, there is no doubt that whatever else it may 

or may not achieve incapacitation will at least prevent 

the offende.r from committing new crimes 'so'; long as h.e re

mains imprisoned (except for the few committed within the 

confines of the facilityl. But no one has propo.sed that 

every felon be imprisoned for li.fe or be totally incapaci

tated oy being put to death~ Reasons of fiscal solvency 

and simple humanity militate. against such a concept. The 

issue boils mY!l 0 ... d t a quest ;.on of balancing the e£fective-

ness of an incapacitation sentencing policy in controlling 

crime against the costs involved, not only in terms of 

financing prisons but als'o in terms of its total impact on 

the criminal justice sys.tem, in implementing such a policy. 

A distinction should be made between "collective" and 

"selectiver! incapacitation. The former refers to "crime 

reduction acc omplished through physical restraint no 

matter what the goal of confinement happens to be", while 

the latter refers to "the prevention of crime through. phy-
" 

sical restraint of persons selected for confinement on the 

basis of a predic·tion that they, and not others, will en-

f " t ,,97 gage in forbidden behavior in the absence of con ~nemen • 

As is immediately evident, collective incapacitation is 

a much more indiscriminate method of achieving crime 
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reduction. It frequently takes the form of mandating the. 

incarceration of categories of offenders, for example, all 

those who are convicted of specified offenses or all those 

who are repeat offenders. 

Various studi.es have attempted to estimate the amount 

of. crime that can be prevented by a policy of collective 

incapacitation. Some studies conclude that a SUbstantial 

reduction in the crime rate is possible while others' find 

that there will be only a minimal effect on the incidence of 

crime. 

Shloiao and Reuel Shinnar estimated the effects of 

different sentencing policies on the crime rate in New York 

and concluded that large reductions in "safety" crimes 

(murder, rape, robbery, assault and burglary} would be 

99 possible under a policy of collective incapacitation: 

We submit that a policy of uniform prison 
sentences for convicted criminals could 
under present conditions reduce safety 
crimes by a factor of four to five. This would 
require net prison stays of five years for 
muggers and robbers and other violent crimes, 
and three years for burglars. 

D. Greenberg estimated that the amount of index crimes 

(the "safety" crimes plus larceny-theft and motor vehicle 

theft) prevented by incarceration of all inmates nation

wide amounted to no more than 8% of the total and that if 

the incapacitative effect were to remain constant for in

creased prison terms, a 50% increase in the average sentence 

length (from tvlO years to three years) would decrease the 

99 crime rate by only 4%. 
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Other researchers have contended that adding one addi

tional year of incarceration for all robbers would reduce 

the incidence of robbery between 35% - 48% while still others 

predict that incarcerating all convicted felons for a 

period of 5 years would reduce violent crime by only 4%, and 

that a 50% reduction in the average time served by offenders 

would result in only a 5.6% increase in all index crimes. IOO 

In a recent study commissioned by the National Academy 

of Sciences, J. Cohen reviewed various studies on incapa

citation, including the Shinnar and Greenberg projects, and, 

despite the differences in their results, concluded: IOI 

.•• (A) closer examination of the estimates 
and their underlying assumptions reveals many 
points. in common and few fundamental disa
greements. For example, there is general 
agreement among ':::he authors reviewed that the 
incapacitative effect of current CJS policies 
is not very large. The crimes averted do not 
account for ~ very significant portion of the 
crimes committed. The authors disagree only 
about the magnitude of the effect, and this 
disagreement is almost entirely due to their 
us7 of differrij~ estimates of (individual 
cr:une rates) . 

All the authors considered 'iirould generally 
agree that the present incapacitative effect 
of prison is minimal. Their disagreement on 
the magnitude of that effect (4 percent or 8 
percent or 20 percent) can be attributed 
almost entirely to their different estLmfi~es 
of the average crime rate while free ••. l 

Obviously, any policy of incapacitation will result 

in an increased prison population. According to Cohen, 

the Shinnars' contention that "safety" crimes could be 

reduced by a factor of 4 to 5 if muggers and robbers were 

confined for 5 years and burglars for 3 years would mean 
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that the prison population in New York would be increased 

by 355% to 567%.104 Greenberg1s crime rate reduction of 

4% presumably would increase the prison popUlation by 50%. 

Cohen concluded in her review of the several studies on 

incapacitation that increases from a low of 33.7% to a high 

of 310.5% were necessary to effect a 10% reduction in the 

index crime rate. I05 

These and other estimates have led many experts to the 

conclusion that collective incapacitation is likely to make 

only a small dent in crime rates even as large public 

expenditures are required in terms of E?rison faciliti.es. 

This may be especially true for states like Hawaii with 

relatively high crime rates and low apprehension and incar-
106 

ceration rates because " ... the expected percentage 

increase in prison popUlation to achieve a percentage re

duction in crime is large when the imprisonment sanction 

levels are already low. There is some empirical evidence 

that jurisdictions with low imprisonment probabilities or 

low expected times served in prison per crime also tend to 

be the ones with the highest crime rates. Thus, the high

crime rate jurisdictions that are most likely to be 

anxiously looking to incapacitation to relieve their crime 

problems can expect to have to pay the highestprice for 

this relief."I07 

Assuming a doubling of the prison popUlation through 

adoption of a collective incapacitation· policy in order to 

achieve any significant reduction in the number of crimes 
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committed, Hawaii would have to increase its present prison 
, 

capacity by approximately 750 bed spaces. At the present 

cost of $50,000 per bed space, this would represent a capi

tal outlay of $37.5 million and an increase in annual 

expenditures of $16 thousand per prisoner or $12 million 

108 yearly. 

Cohen states that incapacitation may prove a more viable 

't' 'f I' d 1 t '1 t ' 109 propos~ ~on ~ app ~e on y 0 v~o en cr~mes: 

The cost of an incapacitative strategy, however, 
varies considerably with the crime types that 
are chosen as targets •.• (T)he values of (arrest, 
conviction, imprisonment, and sentence served) . 
for all index crimes are generally much lower 
than the same values for the subset of violent 
crimes. Thus, incapacitation is a more viable 
alternative to reduce violent crimes. 

Hawaii has recently adopted laws which may be said to 

embrace the incapacitative concept. All class A felons and 

repeat felony offenders falling within certain categories 

are mandated to be imprisoned. In that all offenders within 

th.e defined classes are incarcerated without any distinction 

being made between those predicted as having large recidi-

vist tendencies and those who have no, the statutes repre-

sent the collective incapacitation approach. However, it 

may be said that to a degree a selective approach is taken 

in that the class A felonies are almost all violent crimes 

and the repeat offender s constitute a greater risk of 

future recidivism as evidence by their prior record. 

In theory, selective incapacitation (restricting in-

capacitation only to those offenders identified as being 

-78-

( 

~ 
'1 

K 
R 
!; , 
F 

" Ii 
'I 
l 
I 

! likely to recidivate} may give greater returns for less 

cost, that is, a higher percentage of crime reduction with 

a lesser increase in prison population, 110 However, selec

tive incapacitation is dependent on a capability to make 

a reliable prediction as to each offender's future actions. 

And projects which have attempted to predict future violent 

conduct on the part of inmates analyzed to be dangerous 

have shown the expert to miss their mark by 80% - 85%. 

California devised a "violence prediction scale" based on 

certain objective factors to identify the dangerous offen

ders, and this also proved inaccurate for 86% of the of

fenders. lll 

This inability to predict makes incapacitation a 

costly strategy. It requires the incarceration of all 

offenders in order to prevent some from committing crimes 

upon release. Further, if the prime reason for confine

ment is the estimated dangerousness of the offender, 

then the length of confinement should be geared to the 

likelihood of future criminal activity; and with the 

demonstrated inability to predict reliably, the incapaci

tation principle would vest tremendous discretionary power 

in those controlling the prison terms. Also, the moral 

objection has been raised that it is unjust to penalize an 

individual on the basis of a prediction (whether reliable 

or not) of criminal conduct in the future which mayor 

mayor may not occur. 112 

The effectiveness of the incapacitative approach 
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to crime reduction depends upon not only the imposition of 

a prison sentence (court) but also, like the deterrent 

approach, upon the other agencies within the total criminal 

justice system: the offender must be apprehended (police) 

and convicted (prosecutor), and the prison capacity must be 

adequate to receive him (corrections). "There is no hope of 

significantly reducing crime through inc~pacitation if most 

, '1 d d f 1 'd f ' ,,113 cr~~na s go un etecte or ong per~o s 0 t~e. Also, 

after intensive research, a project concluded: 

"If I could get just 200 guys off my streets 
and keep them off," a metropolitan police 
chief once said, "I could cut the crime rate 
in half!" ••. It has become an article of faith 
that there exists a small, hard core group of 
chronic criminals who are responsible for a 
vastly disproportionate share of the serio~s 
felonies committed in our cities. However, 
while this notion may be plausible, it has never 
been p~oved ••..• 

The (hypothetical mandatory sentences, e.g., 
one or more prior felony conv.ictions = man
datory 5 years imprisonment) on which the 
effectiveness of incapacitation was tested is ex
treme and intended to catch as many recidivists 
as possible. The return is modest. The econo
mic costs of its application--to say nothing of 
the social upheaval attendant on such a radical 
change in our system of criminal justice--are 
so great that we must conclude that incapacitation 
is not a reasonable course to f1~pt for the 
achievement of violent crime •. 

Finally, it may be noted that to the extent that 

. .., 115 I' .c' . t' 
pr~sons are cr~m~nogen~c, a po ~cy o~ ~ncapac~ta ~on 

is counter-productive in that it may result in a short-term 

reduction in the crime rate with adverse long-term results. 

The New York Report stated: 116 

That exposure to prison may actually harm, 
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rather than help, the reformation of offenders 
is in~icat7d by several studies exploring the 
relat~onsh~p between the length of an inmate's 
prison term and his future criminal conduct. 
In Florida, for example, when a large number 
of inmates were ordered released before the 
expiration of their terms because of Gideon 
v. Wainright, researchers "matched" them 
with similar offenders who remained to serve 
out their full sentences. The results were 
startling: those serving shorter terms were 
found to have a significantly lower recidivism 
rate. Other studies have found that "success 
rates decrease or remain fairly consistent 
with increased time served in prison." In 
short, the evidence indicates that inmates serv
ing briefer sentences will tend to do better 
upon release, or at least no worse, than 
similar offenders serving more extended terms. 

These findings raise the possibility that far 
from providing a "cure" for crime, prisons 
themselves may be criminogenic--they may breed 
crime. As researchers have stated.: 

"It is difficult to escape the conclusion 
that the act of incarcerating a person 
at all will impair whatever potential he 
has for crime-free future adjustment and 
that, regardless of which 'treatments' 
are administered while he is in prison, 
the longer he is kept there the more 
likely will he deteriorate and the more 
likely it is that he will recidivate. In 
any event, it seems almost certain that 
releasing men from prison earlier than is 
now customary in California would not 
increase recidivism." 
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C. Rehabilitation 

As previously discussed, rehabilitation as a goal of 

sentencing has been at the forefront for at least the past 

half-century and has been the underpinning on which the 

indeterminate sentencing approach is founded. In concept, 

rehabilitation refers to reforming or curing the offender 

through treatment and training programs so that he refrains 

from further criminal conduct. Reform because of the passage 

of time (maturation or aging) or because of the deterrent 

effect of imprisonment or other penalty would not be con

sidered a result of rehabilitation. 

As defined, an offender need not be incarcerated for 

rehabilitation to occur. In fact, one of the arguments in 

favor of probation is that rehabilitation is more success-

fully accomplished under that disposition than in prison, 

and the Hawaii Penal Code-adopts a bias towards probation 

on that basis. Also, the concept of rehabilitation does 

not necessarily require the adoption of indeterminate sen-

tencing since it can take place even in a determinate sen-

tencing scheme. Treatment and training pr.ograms can be 

delivered to prisoners with fixed terms. For example, 

California has made 'punishment" the primary determinant 

of its sentencing policy but has retained its efforts to 

rehabilitate the prisoners by continuing to provide them 

with programs and training to assist their re-entry into 

society. 

::The concept of rehabilitation has a deterministic 
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view of the individual. It impliedly assumes that the 

criminal behavior engaged in-is a result of social, eco-

nomic and other environmental forces that shaped his 

personality. Thus, society is largely to blame so that 

a non-moral sanction should be imposed: treat the offen-

der and release him when cured. 

The indeterminate sentencing system based on 

rehabilitation which has been predomina.nt in t~is century 

is the previously described "medical model" which embraces 

the following assumptions: (a) offenders are defective and 

can be cured; (b) for some offenders, rehabilitation is most 

effectively achieved within a closed setting (prison); (c) 

offenders can be induced or coerced into rehabilitating 

themselves by making their terms indeterminate; and (d) 

an offender's future dangerousness can be predicted so 

that his release can be timed to his cure. 

The distinction between rehabilitation as a goal and 

the medical model as the structure within which to achieve 

it is significant. It is not the efforts at rehabilitation 

per ~ which is the target of much of the recent criticism; 

rather, it is the medical model based on assumptions about 

our capabilities to rehabilitate in prison and to ascertain 

when rehabilitation has taken place that is the focus of 

controversy. These assumptions, largely seen to be un-

founded, are pointed to as giving rise to the problem of 

disparity previously discussed. 

Ideally, if rehabilitation can be successfully 
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accomplished, then society will be fully protected from 

further criminal activity on the part of the offender. 

This would represent an ideal sentencing goal as far as that 

particular offender is concerned. Whether sentencing prac-

tices geared only to achieve that limited objective is a 

satisfactory one is a separate question: will they suf-

ficiently deter other potential offenders from committing 

crimes? will they satisfy a community desire for retri-

bution? does it mean that an incurable check-forger should 

remain incarcerated indefinitely while the murderer who 

killed in a fit of passion gets an early release, or even 

probation, because he presents no further risk of danger? 

Some have questioned the morality of coercing reha-

bilitation: 1t ••• I am impelled to ask whether a theory of 

punishment that requires acquiescence in compelled person-

ality change can ever be squared with long cherished ideals 

117 
of human autonomy.1I And the American Friends Service 

Committee took an even stronger stand: 118 

More important, even if scientifically. 
feasible, we would object to it on moral grounds. 
The goal of imposing manipulative routines for 
the purposes of effecting basic changes in 
Ifpersonalities ll offends us. In fact, the whole 
deterministic view of man that underpins these 
strategies contradicts the values of free 
choice, individual autonomy, and self-determi
nation that we embrace. 

But '\'lhen the free choice and autonomy asserted amount to a 

right to remain a reprobate victimizing society, the argu-

ment that society has no justification for attempting to 

redirect the individual is questionable. 
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It has been fairly conclusively demonstrated that 

rehabilitation does not occur within the prison setting. 

Neither has non-incarcerative treatment methods been effec-

tive in reducing recidivism. "Treatment" methods, such 

as the more communi·ty-oriented and less costly half-\'lay 

house approach, also appear to be relatively ineffective 

in rehabilitating offenders. 118a Studies of the effec~-

iveness of probation have consistently shown that while 

probation may result in a lower recidivism rate than im

prisonment, the rate is still unacceptably high. l18b And 

one revie\'l of probationers placed on programs (treatment) 

indicated that those probationers committed more new crimes 

l18c than those who were not in the programs. 

Rehabilitation as a sentencing concept influences the 

IN/OUT decision (the bias towards probation is undeniably 

present in the Hawaii Penal Code although it also lists 

the need to institutionalize for rehabilitative purposes) 

and also determines the length of a prison stay. The New 

York Report emphatically concluded "that rehabilitation 

should not be a justification for imposing a prison sen

tence."119 Its reasoning was simple and direct: First, 

to think of the prison environment as being conducive to 

rehabilitation is misguided--evidence indicates that prisons 

b " . 120 may e cr~m~nnogen~c. Second, "(O)ur lack of knowledge 

concerning how to rehabilitate offenders through imprison

ment is matched only by our inability to predict when or 

;f th ff d h . f b 121 
oJ. e 0 en er as ~n act een reformed." 
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However, rejection of rehabilitation as a consideration 

in imposing a prison, sentence or as a determinant as to 

the length of a prison sentence is not inconsistent with 

rehabilitative attempts by the correctional authoritties. 

" ... (A) primary task of prison officials is to enhance the 

inmate's possibilities for re-integration into society as 

a law-abiding citizen. We do not reject rehabilitation; we 

reject attempts to coerce rehabilitation through senten

cing.
II122 

Of course, if rehabilitative efforts should be 

continued in prison, all the more so should it be attempted 

through probation which does show a slightly better record 

of success. And if nothing else, it should be remembered 

that probation is a much less expensive alternative than 

incarceration, the probationer costing in Hawaii an esti-

mated $360 per year against $16,000 annually for the 

prisoner. 
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D. Retribut'ion 

Retribution as a goal simply means: punish the criminal 

because he committed a wrong ag-ainst society, with the amount 

of punishment being made to fit the crime on a "just" basis. 

In the retributive concept, there is no objective in meting 

out the punishment other than to punish; that is, there is 

no utilitarian purpose, such as deterring others or rehabi

litating or incapacitating the offender in order to reduce 

crime (although such result may stem from punishment). This 

sentencing principle is sometimes derogated as "vengeance" 

by its opponents and euphemistically labeled "jus.t deserts" 

by its proponents. 

The writings of Immanuel Kant form the basis for the 

criminal sanctions based on the concept of retribution as 
123 

their justification. Briefly stated, Kant believed that 

people in a free society have reciprocal rights as well as 

obligations in their relations with each other. One gains 

the right not to have his freedom interefered with by res

pecting the rights of others. An individual has free will, 

and criminal conduct is not viewed deterministically as the 

result of societal influences which produce a sick indivi

dual. When a person commits a criminal offense, he has 

broken a law and has thereby gained an unfair advantage over 

the others. Society's moral equ~librium has been disturbed 

and the offender then owes a debt to society that must be 

repaid. The extent of repaYment is governed by the law of 
" 

retribution (repayment) under which the punishment imposed 
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should equal 'che injury inflicted and the culpability of 

the perpetrator. Once the punishment is inflicted, the 

offender w-:ill have been deprived of any unfair advantage 

he had gained, society will have been repaid, and there will 

be "equality in the movement ,of the pointer in the scale of 

justice "l24 __ the moral equilibrium which obtained prior to 

the transgression is restored. "Justice" is the only cri

terion by which the amount of punishment is measured. 

The punishment imposed is the end intended and there 

are no other goals that society seeks to achieve in imposing 

punishment: 

Judicial punishment can never be merely a 
means of furthering some extraneous good for 
the criminal himself or for civil society, but 
must always be imposed on the criminal simply 
because he has committed a crime. ' For a human 
being can never be manipulated just as a means 
of realizing someone else's intentions, and is 
not to be confused with the objects of the law 
of kind. He must be first found worthy of 
punishment before any thoughti$ given to the 
possible utility which he or his fellow citizens 
might derive, from the punishment. The penal, 
law is a categorical .imperative, and woe bet~de 
anyone who winds his way through the labyrinth 
of the theory of happiness in search of some 
possible advantage to be gained by releasing 
the criminal from his punishment or from any 
part of it, or who acts in the spirit of the 
pharisaical saying: "It is better that one man 
should die than that the whole people should 
go to ruin." For if justice perishes, t~2~e is 
no further point in men livi~lg on earth. 

The glaring difference between retribution based on 

the Kantian principle and the other sentencing goals 

previ.ously discussed (deterrence, incapacitation, rehabili

tation) is the rejection of any utilitarian\ purpo,se. To 
,I 
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impose penal sanctions for crhLle con'trol purposes is to put 

a utility value on the dispensation of justice, and "justice 
, ,,126 ceases to be justice if it can be bought at a pr~ce. 

Pugsley, a leading proponent of retribut,ion, has defined 

it as follows: 127 

Retribution may be briefly defined as follows: 
It is a moral th(~ory of criminal culpability that 
seeks, through tl~e assessment" and imposition of 
deserved punishmemt, to l;'ect~li,~y the injusti<?e . 
caused by the un:iustified or':-:unexcused comnuss~on 
of a proscribed 21ct, or omission of a required 
act. The principle of retribution "stems ~rom a, 
view that because man is responsible for h~s act~ons 
and for the behavior he chooses, he should receive 
punishment for his wrongdqing proportionate to 
that which he has inflicted upon society." Thus, 
under retribution theory, the offender is as-
sumed to possess the capacity and freedom to make 
a meaningful choice. He or she is not depicted 
as either psychologically or socially pre
determined to engage in criminal conduct. Such 
conduct alone forms the predicate on which a 
punishment, in proportion to the harm of the 
offense and culpability of the offender, may be 
imposed .•• 

Whereas quantitative measurements are made in an at

tempt to determine the amount of crime reduction which is 

achieved through the deterrent, rehabilitative or incapaci

tative ,approa'ches in. order to justify; in utilitarian terms 

the penalties imposed, the retributive principle in theory 

only seeks "justice", which cannot be quantified. The 

primary determinant of the success of the retributive theory 

lies not in statistical variations in the crime rate, but 

wi th society I s sense of justic~~ and fairness which cannot 
II II " 

be measured in numer ieal termsl,,", 
\ 

The impossibility of quantifying the, success or failure 
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of the retributive principle makes it less vulnerable to 

criticism. While other sentencing policies are subjected 

to analytical resear.ch which may point out their inability 

to translate into effective systems which attain their uti-

litarian goals, retributivism does not lend itself to such 

evaluation. But this same characteristic makes the setting 

of appropriate penalties extremely difficult. One cannot 

"prove" that one offense should 'be punished by twice or 

three time or four times the prison term imposed for another 

offense. 

Pugsley writes 128 that " ••• punishment may only be 

prescribed according to the offense's seriousness (harm 

caused and offender's fault), not with reference to the 

virtually limitless claims of deterrence or individual 

rehabilitation ••• ", that "retributivism provides a prin-

cipled framework within which to articulate these standards 

(the evolving standards of decency that mark the progress 

of a maturing \1 society) and suggest their content at any 

given point in time", and that the question on punishment 

is whether it is "just in the light of the requirements 
o 

of desert and proportionality." These guidelines are 

vague indeed, 

But our inability to attain such finely 
calibrated, metaphysical congruence (of 
penalties to fit each crime and each offender) 
hardly constitutes grounds for abandoning 
either desert as the basis of punishment or 
the goal of obtaining roughly equal punish.
merits for roughly equal offenses. Energy 
must simply be channeled in those direc
tions most likely to produce a result which, 
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although it may fall short of Kant's sensitive 
balancing scales, is still essentially just-
and certainly more just than the unprincipled 
chaos.th~t ~as~es for senr2~cing practice in 
many Jur~sd~ct~ons today. 

, ' 

The bottom line on just punishment seems to be that 

that penalty is just which is believed to be just by the 

majority at any given time, with some limiting considera-

tions. For example, just because the retributive principle 

may be said to stand for the proposition that the punishment 

should "fit" the crime, it does not follow that the penalty 

for rape or pederasty would be punishable by mutilation 

because: 

The retributive obligation to treat the offender 
as an end precludes mutilation as a form of pun
ishment. The same con'sideration precludes 
subjecting even a convicted murderer to any 
(gratuitous) maltreatment that would degrade 
his or her character as a human being. Modern 
r~tributivists have expanded Kant's approach, 
some arguing that the overriding aims of 
retribution prohibit certain types of punishment 
--for example, the death penat~~--that might 
otherwise be justly deserved. 

These limiting considerations appear to resemble constitu-

tional concepts of due process and cruel punishment. 
" 

Compared to deterrence, incapacitation and rehabilita-

tion, retributivism is d'istinguished not only by its dis-

avowal of any utilitarian purpose but also by its morally 

reprobative function. It expresses moral condemnation of 

the criminal act and actor and reaffirms for society the 

shared values of its members. It may be that society needs 

this to be done--condemnation of wrongdoing just because 

the deed was wrong by society's standards. 
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Of course, althou,gh the theoretical objective of 
/f 

" is si~ply the achievement of moral justice, retribui:~ v~sm -'- .. " 

this does not mean that punishment will not have a deter-

rent, incapacitative or even rehabilitative impact. As a 

practical matter, except to those dealing strictly in 

philosophical concepts, the utilitarian ramifications of a 

. , punishment-oriented sentencing poliSY loom more important 

h ' , '" tice" (There are, of- course, than notions of ac ~ev~ng JUs -'- • 

instances in which Iljustice", i.e., punishment, will be 

the public outcry and at the forefront overriding utili

tarian concerns, for exampl~ where insariity defendants are 

involved.) And retributivism will.be subjected to assess-

. 't' and costs involved, no ment in terms of cr~e preven ~on . 

, e that such an assess-matter how much the pur~sts may argu 

ment is irrelevant to the principle involved. 
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E. Conclusions about 's'entencing goals 

Criminal laws proscribe certain acts as impermissible to 

regulate human conduct and are enacted on the proposition 

that society is victiminzed by the commission of those acts, 

not on the thinking that the offender gains a benefit which 

must be taken back. The criminal justice system's reason for 

being is to give credence to those proscriptions . 

It follows that sentencing should have crime control as 

its goal (although its impact on tne incidence of crime is 

not very significant because of the small percentage of of

fenders who reach that stage). Deterrence, incapacitation 

and rehabilitation are appropriate goals. However, retri

bution does add a necessary dimension (a feeling that "jus

tice was done") to the utilitarian approaches and it is 

obvious that punishment has crime control effects. 

Ias:i.cally, the utili tar ian approach uses a cost-benef it 

analysis in its decision-making process. If the benefit 

obtained under a given course of action exceeds the cost 

involved, then that course of action should be chosen. 

In a sentencing context, the costs of incar'cerating 

a~ offender are represented by the direct outlay necessary 

to feed, clothe, house and otherwise maintain him. Indirect:. 

costs are incurred where the state may have to support the 

offender's dependents. Social costs are incurred by the 

intangible detriments suffered by the incarceration of 
/""\ 

the offender: the spouse and children mayibe deprived of 
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the love and aff.ection of the absent parent. 

The benefits of incarceration are represented by the 

direct economic savings that result from the prevention of 

future offenses. In the case of burglary, money is .saved 

because there is no theft; there is no damage to the resi-

dence; police and prosecutorial burdens are decreased; court 

and correctional expenses are· avoided. S.ocial benefits 

accrue through the prevention of emotional trauma and also 

in the form of the greater peace of mind in the community. 

The problems encounted in applying this approach,may 

be illustrated by using the. following example, employj\.ng the 

incapacitation pri:tlciple to .arrive at the sentencing 

decision. 

Assume that a burglar is convicted at age 18.; that his 

future criminal behavior can be reliably predicted; that if 

allowed to remain free, he will commit 6 burglaries every 

year from age 18 to 22, 4 burglaries per year between ages 

22 to 26, 2 burglaries per year between ages 26 to 30, and 

no burglaries thereafter. Assume also that it costs $15,000. 

to incapacitate this offender for one year and that society 

benefits by $4,000 f,or each burglary which is prevented. 

A cost-benefit analysis on that burglar would show that 

for the first 4 years of incarceration, society profits by 

$9, 000 each year t:E5 burglaries x $4,000 $24,000 - $15,000 

= $ 9, 000); th:a t for the .next 4 years, the profit reduces to 

$1,000 per 'year; that for the third 4 years, soc.iety loses 

$7,000 per year; and that thereafter society suffers a total 
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loss of $15, 000 for e.very year of incarceration vlith no 

benefit at all. Irnpr~~somnent would be imposed accordingly. 

Actually, the factors that affect the utilitarian cal

culation are not as simple as the example presented. The 

following are some of the considerations which must be fac-

tored in: the extent to which the offender himself is de-

te~red from further burglary; the extent to which others may 

be deterred fro~l committing burglaries; the extent to which 

aging or maturation contributes to the offender's reduced 

activity; the (extent to which prison rehabilitation may af-

fect the offender; the extent to which prison may be 

crimi.nogenic and contribute to more ~urglaries, etc. Fur

ther, the" ei~ample made two significant assumptions: that 

c;ccurate predictions can be made about the future criminal 

activity olf the offender (which present evidence belies), and 

that a monetary value can be placed on the social costs 

incurred by the offender's incarceration and the social 

benefits that result from crime prevention (subjective and 
. l30a 

speculat~ve) . 
Apart from the methodological "difficulties in applying 

a cost-benefit analysis in measuring the efficacy of sen-

tencing goals, a further objection arises, as seen in the 

following situat.:(tSns. Taking the"example of the burglar, 
., 

suppose that the prediction is that he would commit only 

one burglary each year for the rest of his life. Because 

the benefit derived from his incarceration would at all times 

be less than the cost of incarceration, he would never be 
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imprisoned at any time even as he commits a burglary year 

after year. On the other hand, if the prediction is that he 
. 

will commit 4 burglaries per year for-the rest of his life, 

he must be imprisoned for ·life beginning at age 18. This 

disposition may be compared to that to be given a murderer 

who is predicted never to c~it another crime--he may be 

.given a light sentence. 

These dispositions leave a feeling that something is 

wrong--certainly, the once-a-year burglar lIdeserves ll some 

prison time, the burglar who is predicted to commit burg

lal;'ies 4 times a year in the future "does not deserve" to 

be imprisoned for life on his first and only conviction, 

and the murderer "deserves" to be imprisoned. 

The retributive principle Cfitttng~ the punishment to 
-.<~ 

'.\ 

the harm caused and the offender's culpat;Llity} would pro-

vide the necessary adjustment: a prison sentence for the 

constallt repeater, no life sentence for the first-time 

offender, and no light sentence for the murderer. Of course, 

the difficult posed by retribution.is the calculation of 

"roughly equal punishment (.for) roughly equal offenses." 

None of the four gene'I:'al goals of sentencing escapes 

problems, and rio one of them ha,s gainef-a general acceptance 

as a sole goal in t.he structuring of a sentencing system. 

The reasonable approach.!l is to accept all as legitimate 

goals to be considered in s.entencing, with perhaps an em

phasis on that which is' believed to be the most signifi

cant. 
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The emphasis in the Ha\vaii Penal Code has been on 

rehabilitation. This emphasis should be shifted to punish

ment--retribution. However, the following should be 

stressed: 

1. The goal of rehabilitation should not be 

abandoned and attempts to rehabilitate should still be pur

sued outside the prison (probation) as well as within (prison 

programs). It is only the proposition that rehabilitation 

should be the basis for parole which should be abandoned. 

,,2. "Punishment" is the infliction of "pain" and 

refers to all of the sentenci~g alternatives, including 

probation. There is a difference in the degree of restric

tions (pain) between probation and imprisonment b~t both 

represent punishment. Thus, punishment is not necessarily 

to be equated with mandatory imprisonment (nor with ,the 
(7:~ .. \. 

death penalty). 

'.) 
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IV. ALTERNATIVE SENTENCING SCHEMES (DETERMINATE) 

Various types of sentences are imposed: imprisonment, 

fines, restitution, community service, probation, suspension 

of sentence with or 'without conditions, and qombinations 

of the foregoing. Although the other forms of sentence may 

be significant to certain of.fenders, the sentence of im

prisonnlent represents what is considered the most meaningful 

punishment which is imposed under the law (aside from the 

death penalty which has been abrogated in Hawaii since 1957), 

especially where the crimes which result in the largest 

public outcry are concerned (the "safety" or "street ll 

crimes). To the destitute offender (which is the usual case) , 

monetary penalties are meaningless, and only imprisonment 

impacts wit~ any force upon his thinking. The general pub

lic likewise is impressed only by a prison sentence. And 

the controversy among the experts over the indeterminate 

approach focuses on the prison sentence and not the other 

forms. Therefore, consideration of alternative sentencing 

schemes will center on the sentence of imprisonment. 

The various models which p~nologists discuss as options 

other than the indeterminate scheme fall within what is 

labeled as the "determinate ll sentence. The significant and 

central proposition embodied in the determinate sentence is 

that the actual period of incarceration of an offender is 

relatively fixed (hence "determinate") at the time that the 

sentence is imposed--that is, the term imposed by the sen

tence will be the term actually served, unlike the indeter-
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minate model which. permits an early release or an extended 

detention depending on an assessment of whether or not a cure 

has taken place subsequent to the time of sentencing. 

Abolition of the paroling function is a basic ingredient in 

the determinate scheme. 

The determinate sentence has several approaches: 

flat sentencing, mandatory sentencing, presumptive sen-
l 

tencing and the guidelines sy~tem are the concept.s which are 

generally considered, often with variations or combinations 

involved. 
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A. Flat sentenc"ing 

The term "flat sentencing" refers to a sentencing scheme 

in which the upper limits of the sentences are prescribed by 

the legislature with the actual sentence within those limits 

being determined by the judge in his discretion at the time 

of sentencing. The judge also has discretion to grant pro

bation. Once imprisonment is ordered and the term "is set, 

the prisoner serves out the full term, except for possible 

"good time" credits. The paroling authority and the parole 

release function are abolished. Generally, other than broad 
~ 

legislative policy statements, there are no standards to 

guide the judge's IN/OUT decision nor his decision as to 

how long the offender is to serve. 

Flat sentencing may be said to accord to the judiciary 

its traditional independence in the setti_~g of sentences. 

Within the legislatively prescribed maximum, the judge has 

full discretion to fix the actual term or to grant proba-

tion. With no standards to restrict or guide the judge's 

discretion, the disparity problem becomes ~9centuated. 

Under the indeterminate system, "there is at least the 

paroling authority to cushion the impact of unevenness in 

the sentencing decisions made by judges. 131 

In 1976, Maine became the first state to adopt a :r 

system of flat sentencing. It carne about, as part of a 

comprehensive recodification of its 29-9-year old penal code 

and included the revision of the sUbstantive criminal 

offenses as well as provisions relating to sentencing. 
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Although this makes pre- and post-code comparison diffi

cult, prelimihary analysis indicates that with unguided 

judicial discretion, disparity in sentences has increased. 132 

There has been a substanti~l increase in the average 

sentence length and as a result, its prison population 

increased from 580 in 1976 to 970 in 1979. 133 The 

situation became so bad that Maine has considered reinsti

tuting the parole hoard system to relieve overcrowdillg. 134 
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B.- Ma:nda tory 'sentenc'ing 

A true mandatory sentencing scheme would by statute 

require the judge to impose a legislati.vely established term 

of im~risonment which the offender must serve in full. No 

jurisdiction has adopted this approach. The only [sentence 

in the Hawaii Penal Code that approaches this definition 

is the sentence for certain types of aggravated murder which 

call for life imprisonment without possibility of parole. 135 

The Penal Code has variants of the mandatory scheme 

which require that a sentence of imprisonment be imposed by 

the judge but which leaves the actual time to be served 

flexible: certain repeat offenders and firearms users must 

be imprisoned with ce.rtain minimum terms set by statute; 

class A felons must be sent to prison but are eligible for 

parole. These variants may be said-to be mandatory in that 

they require the judge to impose a prison sentence. How

ever, once in prison the offender's term is indeterminate. 

Different approaches to the mandatory scheme are pos

sible. One would be where the legislature sets a specifip 

term of imprisonment for each offense, and another would 

be where the legisla'!::ure sets a base term for each of,fense 

with an allowable deviation range stated for aggravating 

and mitigating factors. Under either approach, onc:e the 

judge has set the term the offender would serve the entire 

period, with "good time" credits the only possibility for 

reduction. 

Mandatory sentences are a rigid and inflexible 
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approach to criminal sentencing, theoretically concentrating 

all sentencing power in the legislature. The criminal jus

tice agencies are not given any power or discretion to alter 

the statutory penalty, and they would only administer the 

previously fixed sentence. 

There are positive asp'ect~ to this system. It would 

largely 'eliminate most 'Of the disparity in the treatment 

of offenders who commit the same crime. Also, the sentencing 

process would become more visible--the general public can 

see the judge following the statutory scheme and the prisoner 

serving out his full term (in sharp contrast to the indeter

minate system in which, although the offender'is sent to 

prison for 20 years, the actual length of incarceration is 

determined by the paroling authority in a closed sessionl. 

Finally, mandatory sentencing makes it certain that if 

convicted, puni~hment (to the public, punishment means 

imprisonment) will be imposed, .thus enhancing the deter-

rent effect. 136 

Mandatory sentences, however, suffers several draw

backs. Even though guilty of commit,ting the same crime, 

offenders and the circumstance.s surround the offense are 

not fungible~ The identical penalty for murder would be 
~tf; 

unjustifiabfe when applied. to a mercy killing where the 

victim suffered from a terminal illness and asked the def

endant to end his life ana to the situation where a "felon 

with a period record tortured and killed an innocent; .. 

child. 137 
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L~gislation could attempt to provide for various 

aggravating and mitigating circumstances relating to the of

fense and offender and attach a'given penalty or bonus to 

each. But attempts to codify the infinite variations for 

each crime would create a massive and unworkable code. And 

even the~, itwould be impossible to legislatively antici

pate the. greater number of the variations: 

It is unlikely that any legislature will be 
able to specify in advance and in sufficient detail 
all the factors and combinations of factors neces
sary to eliminate judicial discretion while en
suring a system congruent with present notions 
of equity and justice in sentencing ••• As Profes
sor Franklin Zimring has pointed out, our abi-
lity to define criminal acts in the context of 
legislation is limited: "The problem is not 
simply that any such penal code will make our 
present statutes look like Reader's Digest Con
densed Books; we lack the capacity to define 
into formal law the nuances of Situation, intent, 
and social harm that conditi~H the seriousness of 
particular criminal acts." 

Although in theory, the legislature may be viewed as 

setting the sentences for all offenders under the mandatory 

sentencing scheme, experience demonstrates that what re

sults is a shift of the power over sentence determination 

from the judges to the pros,ecutors who will select which 

crimes to charge and control plea bargaining, thus deter

mining what kind of sentences defendants will get. 

While disparity might appear to be reduced by 
a mandatory or presumptive penalty scheme, the 
problem would actually be masked: discretion 
would merely be shifted and hidden. In fact, 
the disparity problem is likely to become .ex
acerbated; when the exercise of discretion 
becomes lest3¥isible, it becomes less subject 
to control. 

.Finally, mandatory sentencing leaves no "play" in 
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the system. Prison populations become primarily a function 

of the number of convictions, which is ultimately a result 

of numerous social and economic forces that affect the crime 

rate. If overcrowding does occur,. the nature of the legis

lative process and the long construction time for new faci-

lities will preclude effective adjustment. Forces within 

the system will deal with the overcrowding problem in a 

number of undesirable ways, such as prison disturbances, 

petitions fo~ release, judicial orders to improve 'prison 

conditions, or, most likely, sub'~ methods to reduce 

the number of convictions--fewer arrests and prosecutions, 

more plea bargaining, jury and judicial nullifica.tion .of 

charges, and diversion of offenders. 

New York's experience with its variant of mandatory 

sentencing is enlightening. Some of the New York provisions 

are very similar to Hawaii's mandato~y sentencing variants. 

,In the early 1970' s New York faced a major drug prob

lem. Previously, the state had attempted to treat it by 

diverting the low level users into drug treatment programs 

and prosecuting the dealers. This approach failed, with 

statistics showing that about half of the total number of 

narcotics users in the United States living in New York City. 

The legislative response in 1973 was to enact statutes 

providing for very harsh mandatory sentences on drug users 

and drug dealers. Additionally, mandatory penalties were 

enacted for repeat offenders. The hope was tha~New York's 

"nation's toug!';lest drug laws" would have a strong deterrent 
I 
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eff,ect, and that if drug usag:e could be reduced, the 

ty~es of criminal offenses generally associated with drug 

usage would also be reduced. 
-' 

The New York Bar Association and the Dr~g Abuse Council 

conducted a joint study ,to evaluate the 1973 law~ the 

results of which were published in 1977. 140 Basically, 

the conclusions were: 

1. The 1973 laws ,were ineffective. Three years after 

the law was enacted, heroin usage was as widespread as it 

had been before and there were ample supplies of drug 

available. Serious property offenses which are often as-

sociatedwith heroin usage increased sharply between 1973 

and 1975, at a rate similar to that of the neighboring 

states. 

2. The effecti,)ethreat of punishment for drug offend-

ers reamined about the same despite enactment of the 

mandatory imprisonm~nt provisions. Although a higher 

percentage of those convicted ended up in prison, a lower 

percentage of those arrested were indicted and a lower per

centage of those indicted were convicted. These changes 

offset each other, resulting in an identical percentage 

of those arrested for drug offenses who were incarcerated. 

3. The number of drug cases that were disposed of by 

the courts in New York City decreased despite the fact that 

there were 31 new courts established within the city 

specifically to handle the new drug offenses. The reason 

was that with the harsher penal ties f., offenders had nothing 
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to lose by demanding jury trials and more time-cons,urning 

pretrial motions were made. Court calendars became clogged 

with about one year's back-up of cases. An unexpected 

result was that a fewer number of offenders were being sent 

to prison than would have been, expected under the pre-1973 

laws. 

4. Erie County was able to handle its increased 

caseloads and there was a five-fold increase in the number 

of drug offenders sentenced to prison. H owever, Erie County 

experienced only a short-run decrease in heroin usage 

following implementation of the law, and in the long run 

there was no evidence to indicate any sustained or perma

nent decrease in the use or availability of heroin in the 

county. 

5. The repeat offender (predicate felony) provisions 

did not have any significant deterrent effect. Previously 

convicted felons were arrested with the same frequency 

afte'r the 1973 laws as before. F th ur ermore, the imprison-

ment of repeat offenders was the opposite of what had been 

anticipated: of those ex .... convicts who were arrested, a 

smaller percentage was incarcerated under the repeat offend-

er statute than under the prior law where the judge had 

discretion in sentencing the o_~fender. h Te reasonfo~~ 

this decrease was that of those arrested. a lesser . percentage 

was indicted as repeat offenders; and of those indicted as 
(::-, 

such, a lesser percentage was convicted.' The study did 

not go into the reasons for these lower ,: percentages. 
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The New York experience does not necessarily mean that 

mandatoJ:"Y laws are ineffec'tive and have no dete:rlrent effect. 
l 

It does indicate that :i:mplementation~'of the law must take 

place at all levels of the criminal jus~ice system before 

any fair evaluation can be made. 

I,>; 
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C. Presumptive sentencing 

In presumptive sentencing, the legislature sets a 

"presumptive" term or range of terms for each offense. It 

may also provid-ecfor increases or decreases in the terms 

to take into consideration any aggravating and mitigating 

circumstances surrounding the C£fense and the offender I s 

background, including such things as use of a weapon, prior 

record and other offenses for which the defendant is si-

multaneously being sentenced. The model is presumptive in 

that a sentence which is imposed within the legislatively 

set range is presumed to be a proper one for the given 

offense, wh~le any ,~entence outside of such range (higher 

or lower) requires the judge to give written reasons for 

the deviation. Probation remains wi·thin the discretion of 

the judge, but must generally be justified by written 

reasons. i' The prison sentence which is imposed' is determinate, 

so that the, offender is not subject to early release, except 

for possible "good time" credits. The parole board is 
. 141 

abolished. 

,Presumptive sentencing has been adopted in more states 

than any other form of determinate sentencing. California 

was the first to, adopt presumptiv,e sentencing, follo\,led by 

Indiana, AriZona, Colorado, New-Mexico, New Jersey, Alaska 
14'2 and North Carolina. ", 

In concept" presumptive sentencing offers many posi

tive features. 'The nature and extent of the penalty is 

fixed by legislators who are elected and are directly 
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accountable to the vO.ters ~ Sentence lenqths are suffic.iently 

certain so that dipparity is minimized. The deterrent effect 

of the law is enhanced by the increased certainty that the 

stated punishment will be imposed because it is presumed to 

be proper. There remains sufficient flexibility for judge 

to lower or raise the terms or even grant probation in ex-

ceptional cases, so long as reasons for such actions are 

given. Differences in the circumstances of the offense or 

offender can be taken into consideration. Judges would no 

longer impose a "symbolic sentence", which seems to be the 

case in indeterminate sentencing. Instead the term set 

would more closely comport with. the actual time to be 

served by the offender. The sentencing" process becomes more 

visible as it occurs in the courtroom and not at parole 

hearings. 

Despite these positive factors, presumpt~ve sentencing 

is also subject to criticism. The judge's IN/OUT decision 

is not structured: defendants are subject to the same 

arbitrary decision-making process that characterizes the 

indeterminate system, the result of which is disparity of 

treatment. Presumptive sentencing suffers the same deficien

cy which mandatory sentencing has in terms of lumping the 

infinite number of possible circumstances that surround 

the commission of a given offense into one category. Mul

tiple gradations of offenses would alleviate this problem 

but would result in a long and unwieldy penal code.. For 

example, one proposal142 called for the offense 6·£ armed 

robbery to be divided into six different degrees. 
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Californials experience with presumptive sentencing is 

enlightening. Its statute, which includes nurr.erous aggra-

vating and mitigating circumstances, is so complex that cal-

culation of the appropriate sentence becomes a difficult 

and time-consuming task. Factors to be considered include 

the possession and use of a firearm, the infliction of 

great bodily injury, excessive taking or damage to property, 

prior violentofelonies, prior incarcerations, and the number 

and type of present convictions. Additionally, there are 

limitations on the imposition of consecutive terms, 

enhancements and the total prison term. Whether aggravating 

or mitigati~g circumstances should be considered by the 

court has become the subject matter of extensive plea bar

gaining be.tween the prosecution and defense. 143 The result 

is that the discretion to affect the sentence rests in the 

prosecutor, who will now be the source of disparate treat-

ment. 

California has experienced an increased rate of incar

ceration and a rising prison popUlation since the adoption 

of presumptive sentencing. The percentage of offenders im

prisoned has increased as well as the rate of commitment per 

100,000 population. The increased prison population is 

probably attributable to several factors. First, there is 

the legislatively expressed statement that punishment is the 

goal of sentencing and the requirement that the presumptive 

prison (versus probation) sentence be imposed unless reasons 

can be stated for non-imprisonment (just the opposite 
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"presumption" from that which is found in the Hawaii Penal 

Codel. Next, the legislature has, since the initial adoption 

of the presumptive model, twice increased the length of 

prison terms for the various offenses. Also, there has been 

a tendency for judges to incarcerate more felons when the 

judge is certain of ~~e shorter times which the offenders 

are to serve. Judges are no longer faced witb. having to 

impose the relativ.ely high maximum terms mandated under the 

indeterminate sentencing system; instead, his sentence is 

for a period that more closely coincides with the average 

term that has historically been given offenders by the 

California paroling authority. Of course, it may be that 

factors other than the presumptive sentencing approach, 

such as public and media alarm over rising crime and 

the consequent pressure to incarcerate more offenders, may 

have contributed to the increased commitments. 

An increased prison population obviously entails 

greater costs of housing the prisoners. California projects 

substantial increases in both annual operating costs and 

needed capital improvements. 144 But quick and adequate 

legislative response to these needs is seldom forthcoming. 

The result is overcrowding. 

When overcrowding occurs, forces in the criminal jus

tice system react to alleviate the 'problem: prisoner habeas 

corpus suits, early release by parole boards, furlo~gh pro

grams by the corrections division, fewer sentences of 

imprisonment, 145 and even prison disturbances. With the 
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public and the media, fewer sentences of imprisonment and 
~:c...":.::~::-"":'':.=:::''')\ 

the isolated vifiations of furlough privileges or parole 

gain immediate attention, but the overcrowded conditions 

which may be the root cause gain hardly any protest. 

One of the major "escape .valves" in the criminal 

justice system for theovercrowding problem is the paroling 

authority. Under the determinate sentencing approach (and 

presumptive sentencing is one of the determinate models) 

a central proposition is the elimination of the paroling 

authority and its early release decisions. Thus, any 

jurisdiction which adopts determinate sentencing will 

have to face the overcrowding issue by putting up the money 

to house and maintain the inc~eased prison population or 

by acquieSCing to a situation in which the criminal jus-

tice agencies alleviate the problem by self-help (police 

and prosecutors ciharge less and give better plea bargains, 

judges imprison fewer offenders, prison administrators 

furlough more prisoners) . 
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D .' 'Guidel'iries 

Under the guidelines system, the legislature sets the 

maximum penalties for each offense, promulgates broad policy 

statements relating to sentencing principles r and establishes 

a sentencing commission to implement those policies. The 

commission classifies the offenses according to seriousness 

and selects and attributes point values to the factors that 

are to be considered in aggravation and mitigation of the 

sentence. All of the factors are divided into two catego

ries: those that relate to the severity oftrre.offense and 
. 

those that relate to the offender's background. The com-

mission then sets up a grid chartl46 that displays t6e 

appropriate penalty for each combination of of,fender score 

and of.fense score. The judge and the parties are given 

the presentence report which includes a calculation of 

the offense and offender scores and the appropriate penalty 

according to the chart. The judge reviews the presentence 

report and makes the final :;~termination on the sentence to 

be imposed. If the sentence is within the parameters in

dicated in the chart, the judge is not required to state 

any reasons for his decision. If the judge decides that 

the penalty in the chart is inappropriate so that a greater 

or a lesser sentence is imposed, he is required to justify 

the sentence by wri~~en reasons. The prisoner serves out 

the full term imposed less any "good time ll credits. Ap

pellate review by either party is permitted. 

The foregoing is a basic description of the guidelines 
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system. Of course, there may be variations to it, but the 

main feature is the promulgation of guidelines to struc

ture the sentence which is to be imposed. The guidelines 

concept was originaliy developed by the United States 

Board of Parole as a tool to structure its discretion in 

determining when an offender was suitable for release 

because disparity in federal sentencing was a major con-

cern. 

The guidelines system is flexible enough to permit 

consideration of the facts unique to each sentencing 

decision and to provide the sentencing judge with ade

quate guidance in making his decision. Because a com

mission rather than the legislature sets 'the penalties, 

there is a built-in flexibility that permits constant 

and continuing .monitoring and expeditious adjustments in 

sentencing patterns in response to overcrowding, changes 

in public attitudes and varying crime rates. 147 

The guidelines system also has its negative aspects. 

Adjustments made from time to time in sentence lengths to 

compensate for overcrowding could cause disparity over 

time. The complexity of the calculation of the appro

priate penalties may make the sentencing process la~gely 

incomprehensible to all but those intimate with the system. 

Plea bargaining over aggravating and mitigating circum

stances may result in disparity due to prosecutorial dis

cretion. 

Guidelines would also suffer the same efffect that 
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all determinate sentenc,ing sys.tems face.: judges will 

incarcerate a higher percentage of offenders because, unlike 

the indeterminate system in which a long per.iod of imprison

ment is imposed, the grid charts generally call for terms 

which reflect sh;rter periods that are in line with: the 

actual terms served by prisoners (that is, the grid charts 

will probably reflect the actual periods slarved by prisoners 

unaer the early release decisions made by ',the parole 'boards) • 

Thus, a judge,-considering the circumstanpes of the offense 

and offender, may be reluctant to impose a 20-year term in 

a first degree robbery case but will pronounce an' 8-year 

term in the same case without hesitation.. 

The approach taken by Oregon is a hybrid one. Oregon 

has retained the sentencing structure in which the senten

cing judge decides whether the defendan't. is to be incar

ceration as well as the maximum length -of incarceration, and 

the parole board determines the actual length of imprison

ment. This system has been modified i:n two respects: first, 

the legislature has changed the primary emphasis of senten-

'I . -. 'hm .& 148 S d th cing from rehab~ ~tat~on to pun~s en,:. econ, e 

system has been modified by the creation of a sentencing 

guidelines commission for the parole board. 

The commission is composed of 5 judges, 5,.parole board 

members, and the governor's legal counsel, with the prison 

administrator serving in an· advisory capacity. The commis

sion's primary responsibility is to propose to the parole 

board rules that establish guidelines for the release 
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decision. The proposed rules are considered by the board 

which is required to "adopt rules establishing ranges of 

duration of imprisonment to be served for felony. offenses 

prior to release on parole. ,,149 

Thus, Oregon has enacted what is essen't.ially a guide-

lines systems to apply to the parole board but not to the 

sentencing judge. It has the appearance of the indeterminate 

system with the modification that release decisions by the 
(I 

parole board be structured and also with one significant 

difference which makes it depart from the rehabilitation 

concept: the factors which the guidelines commission ,considers 

in making its decision on eligibility for parole do not center 

on rehabilitation or cure but on circumstances surrounding 

the offense and the offender which ~ake for more consistency 

in the actual periods of imprisomnent served. 

The Oregon approach is a relatively simple approach 

to the major problems that underlie the indeterminate 

sentencing system. It allows for the retention of all of 

the agencies that presently affect the sentences of 

offenders, yet provides a mechanism that structures the 

release decision to minimize the disparate treatment of 

offenders. The commission can monitor the workings of 

the criminal justice system and respond to changes that 

may affect the treatment of offenders. Because the 

criminal justice system remains intact, there are only 

minimal problems encountered in increased prison population 

over and above current trends. 
() 
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The Oregon system, however, suffers from a major 

drawback: it does not structure the IN/OUT decision of 

the judge. Thus, disparity caused by judicial discretion 

would continue. However, it may be possible that such 

disparity may be minimized by interaction between the 

sentencing commission and the judiciary, resulting in 

both levels arriving at a consensus on the f.actors which 

tfor the judiciary) justify incarceration, which would 

generally be the same factors which (for the commission) 

justify the length of minimum terms. 
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E.Conclusions about determinate sentencing models 

Flat sentencing offers few advantages when compared to 

other types of detrminate schemes. The majo~ problem ~\Tith 

flat sentencing is that it does not structure the sentencing 

decisions of judges and would, therefore, leave the amount 

of punishment to be i~posed within the complete discretion 

of each individual judge. Experience demonstrates that 

judges varry greatly in their individual interpretation of 

the same statutory policy statements and ~.,ill impose widely 

disparate sentences. If anyt·hing, it is anticipated that 

a flat sentencing spheme will result in greater disparity 

and unfairness than under the indeterminate system which 

at least has the parole board to act as a rough check on 

judicial inconsistency. 

Mandatory sentencing ha·s a certain appeal to it. It 

seems to promise total even-handedness in its treatment of 

like offenders 'in that judges must impose a previously 

determined, fixed sentence on every individual convicted of 

the same offense. Additionally, it offers to assure th.e 

certain of punishment, thus increasing whatever deterrent 

effect the penal sanction may have.. Unfortunately, of

fenses and offenders 'are not fungible, and there are bound 

~ to be many cases that do not fit within theoffe~se cate

gories defined by the law, resulting in obvious injustice. 

It is impossible for a code to cover all the different 
" 

circumstances which may surround the commission of a 

particular o~fense. Also, those with decision-making powers 
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in the criminal justice system (pol.ice, prosecutors, jurors, 

judges, parole board membersl will have different standards 

as to what is considered to be a just and fair penalty and 

react accordingly to a mandatory system. Thus, lenient 

actors will permit certain offenders to receive a lesser 

punishment while harsh actors will do the opposi.te. There 

are many levels in the criminal justice system that allow 

for discretionary decisions that will cushion or reduce the 

impact of sentencing provisions that are deemed too harsh. 

Elimination of visible discretion in sentencing may simply 

transfer it to the other decision-makers, thus giving the 

appearance of fairness, impartiality and certainty, while 

actually promoting a largely invisible, unstructured and 

unaccountable system that fosters the disparate treatment 

of individuals. 

Presumptive sentencing is a viable means of attempting 

to ensure that there is the least amount of disparity in 

sentencing decisions. California fS experience with. 

presumptive sentenQing has demonstrated that such a scheme 

can be politically acceptable and workable from the admi

nistrative standpoint and can achieve a net reduction in 

disparity. However, presumptive sentencing has a significant 

flaw: it fails to structure the IN/OUT decision. It may.be 
u 

argued that the decision is structure in that there is a 

presumption that a particular sentence is correct. Yet it 
1/ 

should be recognized that this pre.sumption in effect gives 

judges discretion in the decision to imprison or pl.ace on 
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probation. Additionally, in attempting to set forth the 

presuntpti vely correct sentence for the various crimes the 

problem of accommodating all the differing circumstances 

in the commission of a particular offense remains. 

The guidelines system offers several advantages. 

The. legislature retains' its traditional jurisdiction over 

the definition of cri~minal conduct and the maximum 

penalties. A sentencing guidelines commission sets up 

standards to structure sentencing decisions within the 

framework determined by the legislature. Overall as well 

as relative severity of criminal sanctions can be modified 

relatively quickly and apart from the many pressures that 

affect the legislative decision-making process. The 

guidelines approach can more readily handle the problem of 

defining discretely the criteria which impact on differing 

circumstances which may surround a particular crime. On 

balance the guidelines system appears to offer the best 

promise of ensuring fair treatment. It has been adopt:ed in 

the federal parole system and in oth~r jurisdictions and 

appears to be the most intelligent approach to sentencing. 

A word about overcrowding. Immediate increase in 

prison population, although not an a priori necessary result, 

has been the consequence of deter~minate sentencing. The 

inability of existing facilities to absorb such increase 

and the slowness of the legislative process to remedy the 

situation has resulted in severe overcrowding. 

That overcrowding is a relevant and legitimate factor 
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to be considered in developing .sentencing pr.actices, both 

at the level of the courts (IN/OUT decision) as well a, at 

the parole board level (minimum term setting and parole 

release decision) has been r.ecognized. Jurisdictions and 

proposals recently adopting new sentencing procedu~es have 

recognized this. The Minnesota sentencing commission is 

directed to "take into substantial consideration .... the 

capacities of local and state correctional facilities.
ulSO 

A bill being considered by Congress provides that the 

sentencing commission shall take into account "the nature 

and capacity of the penal, correctional, and other faci-

lities and services available in order not only to assure 

that the most appropriate facilities and services are 

utilized to fulfill the applicable purposes but also to 

assure that the available capacities of such facilities and 

services will not be exceeded."lS1 The Uniform Sentencing 
lS2 . 153 

and Corrections Act as well as the New York Report 

also recognize overcrowding as a valid and relevant con-

cern in determining sentencing practic~s. 
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v. SUMMARY ~~D RECOMMENDATIONS 

For the past century, the dominant concept in American 

criminal jurisprudence in sentencing has been the indeter

minate model. Hawaii adopted the indeterminate approach 

in 1909 and fleshed it out in 1972 vlhen it enacted the 

sentencing provisions patterned after the American Law 

Institute's Model Penal Code. Under the indeterminate 

model, the judge imposes a generally long maximum term 

of imprisonment and the paroling authority determines 

the prisoner's actual length of confinement by setting a 

minimum term at the expiration of which. he becomes 

eligible for and is usually granted parole on the basis 

that he has been rehabilitated. 

In recent years, the indeterminate system has come 

under severe criticism. The attack is by penologists 

who look on it as invalid in its basic assumptions 

resul ting in capri,pious and unfair imposition of widely 

disparate penalties, and by laymen who view it as unwar

rantedly lenient in the face of rising criminal activity· 

bordering on an epidemic. 

The vulnerability of the indeterminate structure lies 

in its focus on rehabilitation as the gO<;l.l of sentencing. 

The model assumes an ability in·the criminaljustice
o 

agencJes 

to d,iagnose the offender ~s .. illness (If treat "'and-' cure 

him, and predict when he is ready f9r re-entry into 

society as a law-abiding member. :t't seems irrefutable 

that predictive capability to any degree of reliability 
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is non-existent. It also is generally conceded that parti-

cipation in prison pr~grams' s'hows no significan.t res,ults 

in reducing recidivism, at least not under the indeterminate 

model where an element of. c.oercion is involved. Non-incar

cerative programs (probation with treatment conditionsl do 

not show much better results. 

~I]'ith the lack of predicitive capability~ the sel.ection 

of those who are to receive probation and those who should 

be imprisoned becomes suspect as a scientific proposition 

and disparate as a matter of fact. Incapacitative and 

deterrent objectives are stated in the Penal Code as added 

grounds for incarceration, but no guidelines are given 

the judge to structure his determination. Each judge 

is left to his own conscious or subconscious prejudices 

as to offenders and offenses. 

Also I with the lack of predictive capability, . added 

to the inability to rehabilitate in the first instance, 

the proposition that the paroling authority can implement 

a model based on curing an offender and releasing him 

when it is determined that he is. cu.red is substantially 

vitiated. 

The rehabilitative model is thus vulnerable.to attack 

by the experts on the basis of the insupportable assump

tions .on which it ispremised~ The invalidity of the 

assu:rnptions ma'riif'ests itself to the laymen in ii,fway that 

arouses his visceral emotion: sensational raediareports 
,,/. 

of the parolee and the probationer wh,p . .t.-1:lrn up as repeat 

offenders. 
"-123-
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The disillusionment vTith indeterminancy began long 

before the present national and local concern over. crime 

reached present-day crisis' proportions. The objections 

are framed not so much in terms of crime control as in 

terms of fairness in the criminal justice system--the 

focus is on disparity. The disparate dispositions, both 

in the decision to imprison as well as in the actual 

length of incarceration, under indeterminate sentencing 

become, as is to be expected under a system that looks to 

rehabilitation and the potential for rehabilitation, 

strongly weighted against th.e poor and disadvantaged. 
. J 

Prisoner disturbances venting !rustrations against unjust 

treatment and uncertainty, as well as con games to out
p" 

wit the par~ling authorities are by-products of the system. 

The recent trend has been away from indeterrninancy 

towards a determinate approach. Under determinate sentencing 

the prisoner serves the entire term which is given at the 

time of sentencing: parole is eliminated. Determinate 

sentencing's major obje~tive is to attain fairness in 

sentencing practices by eliminating disparity'; it is not 

to reduce or control crime. 

Disparity in sentencing appears at two points: the 

·judge's IN/Ot}T (imprison or not) decision and the paroling 

authority's deCisions on parole. In general, determinate 

sentencing models propose to structure and limit the judg~'s 
. 

decision and abolish the paroling function. Although other 

me~hods of controlling disparity, such as sentencing councils 
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and appellate review, .have been' proposed and·· tested, none 

appear to be able to .reduce disparity to acceptable levels . 
. 

Of the four determinate 'approaches generally considered, 

the guidelines model is the most intelligent. Flat sentencing 

does not structure the judgers decision at all •. Mandatory 

sentencing in its strict sense has never been adopted in 

any jurisdiction and is unworkable because offenses and 

offenders are not fungible. It is impossible to legislate 

the countless gradations of penalties necessary to achieve 

fair dispositions for all crimes. Presumptive sentencing 

is a reasonable approach, but like mandatory sentencing, 

calls for bulky legislative gradations of penalties. It 

also does not structure the judge's discretionary IN/OUT 

decision. The guidelines model, which sets up a sentencing 

commission to formulate guidelines for the judge's IN/OUT 

decision or the paroling authority"s parole decisions, 

or both, and also to constantly monitor the sentencing 

machinery, offers the most promise. 

Determinate sentencing will probably create a prison 

overcrowding problem. To maintain reasonable control o.ver 

prison populations, the paroling authority should be given 

express authority to consider facility capacity in arriving 

at its decisions. 

Hawaii has recently made substantial inroads into Lts 

indeterminate sentencing laws. By "mandatory" legislation 

adopted only a year ago, it has greatly restricted judicial 

discretion qn the IN/OUT decision: all class A felons 
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must be sent to prison, as must most of the repeat offenders. 

What is left for the exercise of the judgers discretion are 

the first-time offenders of the lesser crimes who are almost 

uniformly given probation. Because of the reSUlting 

uniformity in disposition (certain offenders all go to prison 

and the others are given probation), there is no need for 

any further structuring of judicial discretion. 

(The conclusion that substantial uniformity has been 

obtained and no further structuring of judicial discretion is 

needed does not mean that such mandatory provisions are the 

recommended solution to the disparity problem on the IN/OUT 

decision. In fact, it is not a recommended alternative 

because true disparity is not eliminated where offenses and 

offenders are not fungible. But it is unrealistic to expect 

a change in laws so recently adopted.) 

Hawaii's "mandatory" sentencing provisions are not 

mandatory in the strict sense. The offender who is 

mandated to be sent to prison is also subject to the 

indeterminate sentencing provisions of the iaw--that is, 

he is eligible for parole. Although it may be said that 

there is a conflict between the "mandatory" feature of the 

law (which connotes incapacitative, deterrent, and punitive 

aspects) and the indeterminate feature of the law (which 
. '" 

connotes rehabilitation), it is necessary to retain the 

latter. The reason is that the mandatory provisions have 

been foisted upon penalties (terms of imprisonment) which 

are geared to the rehabilitCl,tive concept and which are, 
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therefore, very long. The: paroling" function is needed to 

inject just and reasonable limits to the period of incar

ceration as well as to he'lp in adjusting the prison 

population. 

Although disparity on the judicial level has b.een 

minimized by legislation, that on the parole level has not. 

Commendably, the Hawaii Paroli~g Authority has attempted 

to structure it-s decision-making. H"owever, its procadures 

are informal and insufficiently structured. Therefore, 

it is recommended that express statut'ory discretion be 
" . 

given to the Authority to promu'lgate guidelines for 

determining the length of a prisonerrs stay. Appendix C 

contains suggested statutory provisions that accomplish 

this result and Appendix B sets forth a guidelines format. 

The following should be noted with regard to Appendix 

B and Appendix C: 

1. They do not represent any change in the overall 

sentencing structure in Hawaii: the judge will continue 

to set a maximum term and the Paroling Authority will 

continue to set minimum terms and parole prisoners. 

2. There is a significant change in emphasis on 

the goal of sentencing. {This is further discus,sed 

below.} The retributive ("punishment") principle replaces 

the rehabilitativ:,§,",.and is emphasized over ali the others 
. ~.~ 

(relJ.abilitation, deterrence, incapacitation.) 

3. Overcrowding is recognized as a factor which 

should enter into parole decisons. 
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The change in emphasis to punishment as the goal of 

sentencing is extremely signif.icant. Rehabili ta tion as 

a goal has not been sh6wn to work and has resulted in 

widely disparate treatment of offenders. The effectiveness 

of incapacitation and deterrence is highly questionable, 

and implementation of these goals as the primary ones in 

any model would be extremely costly. Also, applying 

the cost-benefit ratio formula to make sentencing decisions 

is not satisfactory. Punishment as a moral proposition 

is sound, and using objective considerations related to 

the punishment concept provides a rational process for 

arriving at non-disparate dispositions. 

Several points should be made in adopting the retri

butive (punishment) goal. First, the change to punishment 

is not put forth as a crime control measure. No claim 

is made that it will result in a reduction of ' crJ.me. 

(It does not appear that anyone has the answer to rising 

crime.) Indeed, sentencing impacts on an almost significant 

number of actual offenders, and its crime control aspect 

is mJ.' nJ.'mal. r'That th h " t d vv e c ange J.S J.n en ed to accomplish 

is to inject fairness into sentencing by structuring the 

discretion of the Paroling Authority. 

S~cond, retribution, in theory, has no utilitarian 

purpose and cannot be measured for success 0 £ '1 r aJ. u.re . 

It merely stands for the moral proposition that the 

sentence should proportionately fit the crime and the 

criminal. However, it is clear that punishment" resul ts 
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in incapacitation, deterrence, and even in rehabilitation 

to some degree. And these other goals of sentencing should 

also be secondarily considered in appropriate context. 

It must be specifically stressed that rehabilitative efforts 

in prison and probation should be continued, but within 

the terms fixed under obj.ective considerations related 

to the punishment concept. 

Third, punishment is not to be equated with "long 

prison terrr.:s" nor with "harsher sentencing." The punish-

ment should be proportionate to the crime. Hawaii's 

penalties are already hi~h, and adoption of punishment 

criteria in the guidelines of the Paroling Authority may 

well call for shorter prison terms. A comparison with 

California, whose presumptive sentencing model expressly 

adopts "punishment" as the purpose of imprisonment, shows 
., 

that its average sentences are much lower than even the· 

minimum terms imposed in Hawaii; for example, 4.6 years 

versus 9.5 years for robbery, and 4.9 years versus lS.6 

for rape, and 3.6 years versus 6.3 for assault with a 

deadly weapon. 

Finally, to make the statutes consistent with. this 

change in emphasis, changes are recommended to de-emphasize 

the rehabilitative concept. In substance, statutory 

references to rehabilitative considerations are deleted 

and an express legislative policy statement is made that 

punishment is the goal of sentencing. 
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In short, the indeterminate model with rehabilitation 

as its primary goal on which Hawaii I s. sentencing law's are 

patterned is premised on insupportable assumptions, 

resulting in unfair and disparate dispositions on the levels 

of the court and paroling a,uthori ty. Hawaii has mOdified 

its model in recent years by enacting "mandatory" laws 
. 

which substantially determine judicial IN/OUT decisions, 

achieving some uniformity on that level. It is recommended 
,.\ 

that steps be taken to promote uniformity on the level of 

the paroling authority by formally structuring its decision

making process. It is also recommended that, punishment 

be expressly adopted as the principal goal of sentencing 

so as to promote non~disparate dispositions. 
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· FOOTNOTES 

1. Because not all crimes corne to the attention of the 
police, the International Association of Chiefs of 
Police limited the reporting of offenses known to 
them to seven offense classifications called "index" 
crimes. The index crimes are the ones assumed to be 
most likely to be reported and which occur with 
sufficient frequency to provide an adequate basis 
for comparison purposes. The seven index crimes are: 
1. criminal homicide; 2. forcible rape; 3. robbery; 
4. aggravated assault; 5. burglary; 6. larceny-theft; 
7. motor vehicle theft. (These index crimes are 
further broken down into two categories: crimes 
against the person (violent crimes), consisting of 
the first four named; and property crimes (the last 
three named). In 1970, the total index crimes 
reported in Hawaii was 40,552, and this figure had 
increased by 63% to 66,245 in 1979. The index crime 
rate (index crimes per 100,000 population) in 1970 . 
was-5,267.1 and this had increased to 7,241.5 by 
1979, a 37% increase. Hawaii Criminal Justice 
Statistical Analysis Center, COMPARATIVE CRIME TRENDS 
STATE OF HAWAII 1970-1978; CRIME IN F-AWAII 1979. 

2. A recent opinion poll sponsored by the Honolulu 
Advertiser asking voters what they think is "the 
most important problem facing the (newly elected) 
mayor of Honolulu ••• the problem that needs to be given 
the highest priority'~, received a response which 
rated crime at 47% with the next highest problems 
mentioned being inflation and housing at 5% each. 
THE HONOLULU ADVERTISER, Nov. 9, 1980. 

3. Sykes, "The Future of Crime,1I NATIONAL INSTITUTE OF 
MENTAL HEALTH, CENTER FOR STUDIES OF CRIME AND 
DELINQUENCY. Judge David L. Bazelon of the U. S. 
Circuit Court of Appeals for the District of Columbia 
writes: 1I ••• there is precious little hard evidence 
that the more uniform sentences, or even the longer 
sentences ••• will significantly reduce crime. In 
addition, while the concept of deterrence may have 
application in the area of white collar crime, it 
has little or no meaning in the alienated world of 
violent street crime. This world is one of savage 
deprivation. Virtually all street crime comes out 
of wretched poverty, broken families, malnutrition, 
mental and physical illenss, omental retardation, 
racial discrimination, and lack of opportunity. 
Street crime springs from the anger and resentment 
of those who have been twisted by a culture of 
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grinding oppression. The roots of street crime are 
thus embedded deep within the inequities of our very 
social structure. So long as these inequities remain, 
the roots will be continually refreshed and rejuvenated. 
To speak of incapacitation and deterrence in this 
context is to consign oneself to a treadmill, unable 
to stern the increasing crime rates despite a succes-
sion of repressive measures." Bazelon, Missed 
Opportunities in Sentencinq Reform, 7 HOFSTRA L. REV. 
57 (1978). 

Colonial history from CRIME AND PUNISHMENT IN NEW 
YORK, Report to Governor Carey by the Executive 
Advisory Committee on Sentencing (1979), hereafter 
referred to as CRIME AND PUNISHMENT IN NEW YORK. 

Brockway, ~IFTY ;lE~S OF PRISON SERVICE: AN 
AUTOBIOGRAPHY (-1912-); Zalman, The Rise and Fall of 
the Indeterminate Sentence, 24 WATI~E L. REV. 45, 50 
(1977) .J 

6. ~vines, TRANSACTIONS OF THE NATIONAL CONGRESS ON 
PENITENTIARY AND REFORMATORY DISCIPLINE (1871). 

7. Zalman, see Note 5. 

8. Orland, From Vengeance to Vengeance: Sentencing 
Reform and Rehabilitation, 7 HOFSTRA L. REV. 29 (1978). 

9. Act 45, SESSION LAWS OF HAW. 1909. 

10. Act 9, SESSION LAWS OF HAW. 1972. 

11. HAW. REV. STAT., Sec. 706-606. 

12. HAW. REV. STAT., Sec 706-605. 

13. HA~'7. REV. STAT., Sec. 706-620. This section provides 
thatc"The court shall deal with a person Who has been 
convicted of a crime without imposing sentence of 
imprisonment unless ... it is of the opinion that~ 

(1) There is undue risk that during the period 
of a suspended sentence or probation the 
defendant will commit another crime; or 

(2) The defendant is in need of correctional 
treatment that can be provided most effec
tively by his commitment to an institution; 
or; 

(3) A lesser sentence will depreciate the 
seriousness of the defendant's crime. 1I 

Additionally, HAW. REV. STAT., Sec. 706-621 advises 
the judge of nine IIgrounds ll (such as no harm caused 
or threatened, strong provocation, hardship to 
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dependents, likelihood of responding to probationary 
treatment, etc.} in favor of "withholding sentence 
of imprisonment." (There were eleven grounds 
originally listed in the Hawaii ~enal Code but two 
were deleted in 1980.) The requ~rement that the 
judge affirmatively finds that at least one of the 
three considerations to be present before he can 
impose a prison sentence and the added checklist of 
"grounds'" against a sentence of imprisonment 
certainly appears to raise a presump~ion against 
imprisonment. 

14. Felonies (excepting murder, which is treated 
specially) are divided into three classes: A, B, 
and C. Class A felonies carry a 20-year term of 
imprisonment; Class B felonies, a 10-year term; and 

.. h d' Class C felonies, a 5-year term. W en or er~ng 
such a sentence, the cou.rt shall impose the maximum 
term ••• " HAW. REV. STAT., Sec. 706-660. Modifications 
of the mandatory A, B, and C terms of imprisonment 
may come about in the following circumstances: 
where the defemdant is a first-time offender under 
22 years of age, the judge may, in his discretion, 
treat the def1endant as a "youthful offender" and 
impose a shorter term of imprisonment; where the 
'defendant is found to be a certain type of offender 
(multiple, dangerous, persistent, or professional 
offender) the judge must impose an "extended ten:''' 
of imprisonment increasing the Class A term to l~fe, 
the Class B term to 20 years, and the Class C term 
to 10 years. F-AW. REV. STAT., Sec. 706-667 and 
706-661, 662, as initially enacted. 

15. HAW. REV. STAT., Sec. 353-62(a) (3). 
l5a. HAW. REV. STAT., Sec. 353-69. 
16. All sentences of imprisonment are indeterminate 

sentences; that is, although the judge imposes a set 
term of "x" number of years, the prisoner is eligible 
for earlier release by being paroled by the parole 
authority. (HAW. REV. STAT., Sec. 706-660; 706-669; 
,706-670.) However, certain repeat offenders (HAW. 
-REV. STAT., Sec. 706-606.5) and felony offenders 
using firearms (F-AW. REV. STAT., Sec. 706-606.1) 
are required to be given mandatory minimums, by 
reason of amendments to the Penal Code subsequent 
to 1972. 

17. Act 188, SESSION LAWS OF HAW. 1975. 

18. HAW. REV. STAT., Chap. 853. 

19. HAW. REV. STAT., Sec. 706-660.1. 
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22. 

Act 181, SESSION LAWS OF HAW. 1976. 

Act 98, SESSION LAWS OF HAW. 1979. 

Act 284, SESSION LAWS OF HAW. 1980~ The repeat 
offender statute initially applied mainly to class 
A felonies, and Act 284 broadened the coverage to 
include many class Band C offenses. It further 
split the offenses into two classes, one which could 
be characterized as the "more serious" and the other 
as the "less serious" offenses. The more serious 
offenses are subject to a five-year mandatory minimum 
term for the second conviction and a ten-year minimum 
term for the third and subsequent convictions. The 
less serious,o~fenses are punishable by a mandatory 
three-year m~n~mum term for offenders with one 
prior conviction, and a five-year minimum term for 
offenders with two or more convictions. The sentencing 
court is given the discretion to impose lesser 
m<:,-ndatory minimums if it found "strong mitigating 
c~rcumstances" (to be put in Writing by the judge). 

23. Act 294, SESSION LAWS OF HAW. 1980. The committee 
report on this bill puts the matter very simply: 
" ..• the serious of class A felonies ... which all 
involve violence, physical harm, or the threat 
thereof, merits mandatory imprisonment., This bill 
effects this purpose by denying suspension of sentence 
and probation as sentencing options in class A 
convictions, but retains, through indeterminate 
~entence, the option of parole by the parole authority 
~n order that unusual extenuating circumstances can 
be given due consideration." (Act 294 reads: 
"Notwithstanding sections ... 706-606.5 ... and any law 
to the contrary, a person who has been convicted of 
a class A felony shall be sentenced to an indeterminate 
term of imprisonment of twenty years without 
possi~i~ity of suspens~on of sentence of probation. 
The m~n~mum length of ~mprisonment shall be determined 
by the Hawaii paroling authority in accordance with 
section 706-660." 

24. Act 295, SESSION LAWS OF HAW. 1980. 

25. "A person who has been convicted of a felony may be 
sentenced to an indeterminate term •.. " HAW. REV. 
STAT., Sec. 706-660. The young adult offender may 
be sentenced to a "special indeterminate term." 
HAW. REV. STAT., Sec. 706-667. Where an extended 
term is to be imposed because the offender or crime 
is of a special type, the sente'nce is an "extended 
indeterminate term of imprisonment." HAW. REV. 
STAT., Sec 706-661. The class A felon, mandated to 
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prison, is given lIan indeterminate term of imprison
ment of twenty years without possibility of suspension 
~f s7ntence or probation. The minimum length of 
~pr~sonment shall be determined by the Hawaii 
paroling authority ••• " Act 294, SESSION LAWS OF HAW. 
1980. A murderer is sentenced tp "an indeterminate 
term of imprisonment,1I but a special category of 
murderers do not become eligible for parole for a 
period of 20 years. HAW. REV. STAT., Sec. 706-606. 
Felony-firearms offenders and reoeat offenders are 
also sentenced to indeterminate terms, although 
they may not become eligible for parole for varying 
periods set by statute. HAW. REV. STAT., Sec. 
706-660.1 and 606.5. 

26. HAW. REV. STAT., Sec. 353-64, 65 and 706-669, 670. 

27. Act 179, SESSION LAWS OF HAW. 1970. 

28. State Law Enforcement and Juvenile Delinquency 
Planning Agency, 1 CORRECTIONAL MASTER PLAN 2.3-
1.4 (1972). 

29 • Act 179, SESS ION LAWS OF HA~~ e 1973. 

30. HAW. REV. STAT., SeCe 353-1, 2. 

31. For discussion of some of the problems encount'ered 
in the implementation of the CMP and the operation 
of the Intake Services Center, see, State Law 
Enforcement and Planning Agency, PROGRESS AND 
ASSESSMENT P~PORT OF THE HAWAII STATE CORRECTIONAL 
MASTER PLAN C1980). 

32. Act 214, SESSION LAWS OF HAW. 1979. 

33. PROGRESS AND ASSESSMENT REPORT OF THE HAtvAII STATE 
CORRECTIONAL ~mSTER PLAN (1980), see Note 31, at 
32, 36. 

34. Se7 ~tudies cited in Hood & Sparks, Key Issues in 
Cr~~nology, pp. 141-170, 171-193 (1970) ,relating 
to sentencing disparity and the efficacy of correc
tional treatment; K. ~1enninger ,The Crime of 
Punishn(ent (1968); Donald Cressey, Limitations on 
Organization of Treatment in the Modern Prison, 
and Lloyd Ohlin, ,oConflicting Interests in Correc
tional Objectives in Theoretical Studies in social 
Organization in the Prison (pamphlet, SOCIAL SCIENCE 
RESEARCH COUNCIL, March (1960).>. 

35. Alaska (1978), Arizona (1978), California (1977}, 
Colorado (1979), Illinois (1978), Indiana (1977), 
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Maine (1978), Minnesota (1978), Missouri (1977), 
New Jersey (1979), New Mexico (1979), North 
Carolina (1979), Oregon (1978), Pennsylvania (1970), 
Tennessee (1979). 

36. STRUGGLE FOR JUSTICE, American Friends Service 
Cornmitt'ee, at 148 (1971). 

37. Frankel, CRIMINAL SENTENCES: LAlftT WITHOUT ORDER 
(1972); Horris, THE FUTURE OF INPRISON!v1..ENT (1974) i 
Fogel, WE ARE THE LIVING PROOF: THE JUSTICE MODEL 
FOR CORRECTIONS (1972); TWENTIETH CENTURY FUND, 
FAIR AND CERTAIN PUNISHMENT (1976). 

38. Bailey, An Evaluation of 100 Studies of Correctional 
Outcomes, THE SOCIOLOGY OF PUNISHMENT AND CORRECTIONS 
733, 738 (1970). 

39. Hood and Sparks, KEY ISSUES IN CRIMINOLOGY 186 (1970). 

40. Martinson, viThat Works? Questions and Answers About 
Prison Reform, 35 PUB. INTEREST 25 (1974). 

41. Id. at 42. 

42. Martinson subsequently qualified his prior conclusion 
on the basis of studying recidivism among juvenile 
offenders, finding that " •.. treatments will be found 
to be 'impotent' under certain conditions, beneficial 
under others, and detrimental under still others," 
depending on the conditions under which they are 
administered. Martinson, New Findings, New Views: 

43. 

44. 

45. 

A Note of Caution Regarding sent:.encing Reform, 7 
HOFSTRA L. REV. 254 (1979). 

Ward, Sweden: The .t-1iddle Nay to Prison Reform?, in 
PRISONS: PRESENT AND POSSIBLE 89, 110-114 (1978). 

Id. , at 128-9. 

Id., at 135 quoting Bondeson, A Critical Survey of 
Correctional Treatment Studies in Scandinavia, 
1945-1974, in CRIME DETERRENCE AND OFFENDER CAREER 
PROJECT 328 (1975). 

46. Reid, A Rebuttal to the Attack on. the Indeterminate 
Sentence, 51 WASH. L. REV. 565 (1976). 

47. "Among the key concepts of the plan are the preceots 
that community-based correctional programs are ~ 
preferable to institutional treatment where this is 
feasible \'1i thout detriment to the safety of the 
conununi ty . " Governor J. Burns, in the Foret'lard to 
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the NATIONAL CLEARINGHOUSE FOR CRIMINAL JUSTICE 
PLANNING .AND ARCHITECTURE and STATE LAW ENFORCE1~NT 
AND JUVENILE DELINQUENCY PLANNING AGENCY, STATE OF 
HAWAII, CORRECTIONAL MASTERPLAN SUMMARY (1973). 
Halfway houses are favored because they are felt to 
be more humarie than imprisonment, because they can 
be used to reintegrate the offender into the 
community, and because of possible economic savings. 
H. Allen, E. Carlson, E. Parks, & R. Seiter, 
HAL~vAY HOUSES 1 (1978). The effectiveness of half
way houses and other in-community treatment programs 
in reducing recidivism is open to question. See, 
Fishman, Art Evaluation of Criminal Recidivism in 
Projects Providing Rehabilitation and Diversion 
Services in New York City, 68 J. CRIM. L. & CRIMINOLOGY 
283 (1977). 

48. von Hirsch, Doing "Justice: The Choice of Punishments 
(1976) • 

49. Pugsley,' Retributivism: A "Just Basis for Criminal 
Sentences, "7 HOFSTRA L. REV. 379 (1979). 

49a. THE HONOLULU ADVERTISER, "Violent Crime in Hawaii," 
series, Sept. 10 through Sept. 20, 1978. 

50. Frankel, Lawlessness in Sentencin~, 41 U. CIN. L. 
REV. 1 (1972). 

51. Diamond, The Psychiatric Prediction of Dangerousness, 
123 U. PA. L. REV. 439 (1973); Reid,' A Rebuttal to 
the Attack on the Indeterminate Sentence, 51 WASH. L. 
REV. 565 (1975); Morris, The Future of Imprisonment: 
Towards a Punitive Philosophy, 72 MICH. L. REV. 1161 
(1974) i Dershowitz, The "La~l of Dangerousness, S"ome 
Fictions About Predictions, 23 J. LEGAL EDUC. 24 
(1970); von Hirsch, Prediction o£ Criminal Conduct 
and Preventive Confinement of Convicted Persons, 21 
BUFFALO L. REV. 717 (1972); Lipton, Martinson, & 
Wilks, EFFECTIVENESS OF CORRECTIONAL TREATMENT: A 
SURVEY OF TREATMENT EVALUATION STUDIES (1975); 
Monahan & Monahan, prediction Research and the Role 
of Psychologists in Correctional Institutions, 14 
SAN DIEGO L. REV. 1028 (1977). 

52. Kozol, Boucher, & Garofalo, Tpe Diagnosis and Treat
ment of Dangerousness, 18 CRI~m & DELINQUENCY 371 
(1972) • 

53. Wenk; Robison, & Smith, Can Violence Be Predicted? 
18 CRIME & DELINQUENCY 393, 395(1972). 
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54. Monahan, The Prediction of Violent Criminal Behavior: 
A Methodological Critique and Prospectus in DETERRENCE 
AND INCAPACITATION: ESTIMATING THE EFFECTS OF 
CRIMINAL SANCTIO~JS ON CRnm RATES (1978). 

55. Id., at 250. 

56. AHERICAN JUSTICE INSTITUTE & NATIONAL COUNCIL ON 
CRIHE AND DELINQUENCY: SENTENCING AND PAROLE 
RELEASE SOURCEBOOK 8-11 (1979). 

57. Id.ratlO. 

58. Morris, The Future of Imprisonment: Toward a 
Punitive Philosophy, 72 MICH. L. REV. 1161, 1173 
(1974) . "Yet, it must be admitted, our inability 
to predict dangerousness with any acceptable measure 
o.f certainty does not alone compel the abandonment 
of dangerousness as a determinant of the decision 
to imprison. There are those, no doubt, who would 
accept the cost. Thus, any firm conclusion drawn 
£rom these observations on our modest capacity to 
predict violent behavior must await resolution of 
the second question addressed here--why risk any 
future criminality by releasing convicted criminals? 
My own conclusion may be properly foreshadowed: 
As a matter of justice we would never take power 
over the convicted person based on uncertain 
predictions of his dangerousness." 

59. Cohen, The Incapacitative Effect of Imprisonment: 
A Critical Revie~" of the Literature in DETERRENCE 
A1~D INCAPACITATION: ESTIMATING THE EFFECTS OF 
CRIMINAL SANCTIONS ON CRIME RATES 187, 188 (1978). 
"Even i.f one is prepared to accept the thesis that 
conviction of a crime confers on society the right 
to confine a person in order to prevent future 
crimes, the opponents of preventive detention and 
preventive confinement of convicted offenders go on 
to argue, with some merit, that convicted offenders 
are entitled to the same safeguards against unwar
ranted government interference and, in particular, 
the same standards of proof as accused offenders. 
Thus, preventive confinement can only be employed 
when there is no reasonable doubt about the future 
crimes." 

60. Diamond, The Psychiatric Prediction of Dangerousness, 
123 o. P. L. REV. 439 (1975) i Scott, Violence in 
Prisoners and Patients, Medical Care and Prisoners 
and Detainees, 143, 152 (Ciba Foundation Symposium 
16 (n.s.» (1973). 
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61. Task Force on the 'RoTe of Psychology in the Criminal 
Justice System, Report 33 AM. PSYCHOLOGIST 1099, 
1110 (1978). 

62. Iverson, The Human E-l'ement in Justice, 10 J. CRni. 
L. & CRnUNOLOGY 90 (19~9). 

63. Id., at 99. 

64. Comment, Empiric'al Study of California Penal Code 
Section 666:EIihanced "Sentences Only Applied to 
Second Offenders Who Have Served Jail Time Violates 
Equal Protection and Due Process, 12 U.S. F. L. REV. 
679, 689 (1977). 

65. Comptroller General, Reduc'ingFederal Judicial 
Sentencing and Prosecuting Disparities: A Systemwide 
Approach Needed (1979). 

66. Fujioka y Iha, Wong, & Wong, WHAT DETERMINES A 
SENTENCE. A research project submitted in partial 
fulfillment of the requirements for the degree of 
Haster of Social Work, University of Hawaii (1978). 

67. HAW., REV. STAT., Sec 706-620. 

68. HAW. REV. STAT., Sec. 706-621. 

69. THE PRESIDENT'S COMMISSION ON LAW ENFORCEMENT AND 
ADMINISTRATION OF JUSTICE, TASK FORCE REPORT: 
CORRECTIONS 28 (1967}. 

70. Tiffany, Yakov, Avichai, & Peters, A S'tatis'tical 
Ana:lysis of Sentencinq in Federal Courts: Defendants 
Convicted After Tria:l , 19'67-1968, in J. LEG~.L STUDIES 
369,380 (19.76). 

71. Alaska Judicial Council, Alaska Felony Sente'rlcing 
Pattern: A Multivariate Statistical Analys'is (1974-
191'6); Tiffany,Yakov, Avichai, & Peters, A Statistical 
Analrsis of Sentencing in Federal Courts: Defendants 
Conv~cted After Trial, 1967-1968 in J. LEGAL STUDIES 
369, 387-8. (1976). But note: New Jerseyfs 
Sentencing Guidelines Project found that "the data 
do not support the contention that minority race 
offenders receive more severe sentences than similar 
white offenders"--the difference in incarceration 
rate (47% for blacks and 33% for whites) being 
justified on the basis of other factors. SENTENCING 
GUIDELINES PROJECT TO THE ADMINISTRATIVE DIRECTOR OF 
THE COURTS ON THE RELATIONSHIP BET~mEN RACE AND 
SENTENCING 9, 26, 35 (1979). 

-139-

~, " I 
1 
I 

(} 
'. 

{) 

(, 



r 
J r J " , 

r 
""""~''''''''.''''''--''''''''''''''--''-""'' 

.q< ",~",,"-.IC"~;.;'; '. -' • 

Office of the Administrative Director of the Courts 
The Judiciary· State of Hawaii 

Post Office Box 2560 Honolulu, Hawaii 96804 

William S. Richardson 
Chid JII'lk" 

Lester E. Cingcade 
Adlllinblr~li\'(' DiI,'ClO1' 

Tom Okuda 
DrpUl)' Dim «II' 

May 21, 1981 

ERRATA 

EVALUATION OF HAWAII'S INDETERMINATE SENTENCING LAW 
by Statewide Sentencing project 

dated March 1981 

Footnote 84 was inadvertently omitted from the list of footnotes 
on page 140. Footnote 84 ?hould read: 

84. D. Nagin, General Deterrence: A Revie~ °ipi~~TATION 
Empirical Evidence, in DETERRENCE AND NC : 
ESTIMATING THE EFFECTS OF CRIMINAL SANCTIONS ON CRIME 
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72. 

73. 

74. 

75. 

76. 

77. 

78. 

79. 

80. 

81. 

Frankel, La\vlessness in Sentencing, at 21, see 
Note 50. 

HAW. REV. STAT. , Sec. 706-660. 

F..A~"7 • REV. STAT. , Sec. 706-669. 

P.AW. REV. STAT. , Sec. 353-65. 

HAW. REV. STA'r. , Sec. 353-62 (a) (3) . 

F.AW. REV. STAT ~ , Sec. 353-69. 

P1oscowe, The court and the Correctional System in 
CONTEMPORARY CORRECTION, TAPPAN (ed.) , 51 (1951) . 

Bennett, Of Prisons and Justice, Sen. Doc. No. 70, 
88thCong. 2nd Sessa 319 (1964) . 

Singer, In Favor of "Presumptive Sentences" Set bv 
a Sentencing Commission, 24 CRIME AND DEIIINQUENCy

J 

401, 
at 39, see Note 50. 

Twentieth Century Task Force on Criminal Sentencing, 
FAIR AND CERTAIN PUNISHMENT, 139 (1976). Citing from 
the "Official Report of the New York State Special 
CO:tnmission on Attica." 93 (1972). 

82. Pugsley, Retributivism: A Just Basis for Criminal 
Sentences, 7 HOFSTRA L. REV. 379, 380 (1979). 

83. See, e.g., Cook, Punishment and Crime: A Critique 
of'Current Findings Concerning Criminal Sanctions 
(1976); Tullock, Does Punisl1ment Deter Crime?, 36 
PUB. INTEREST 103 (1974). 

85. Id. I at 110. 

86. U. S. Department of Justice, CRIMINAL VICTIMIZATION 
IN THE ONITED STATES (1979). 

87. The formula used in evaluating the effectiveness of 
sanctions on criminal activity is the following: 

Sanction level = commitments 
reported offenses 

Crime rate = reported o~fenses 
. populat~on .1 

Thus, a decrease in reported crime will increase the 
apparent sanction level (since the denominator 
decreases), even though the actual crime rate may not 
have decreased. This negative association is 
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88~ 

89. 

90. 

attributable not to the deterrent eff,ec't of increased 
sanctions, but is. a result of the changes in,~.he 
reporting rate. See, Yeager, Do ,MaI1:da~or'y Pr~s,?n ? 

Sentences for. Hand un Offenders Curb V1.olent CrJ.Ine. 
11 1976: ... strong cit1.zen support for law 
enforcement may lead to a higher certainty of, 
detection or to more crimes being reported to the 
police. The inability to control ~actors ot~er than 
punishment that might influence cr1.me rates 1.S a 
major weakness of many studies on deterrence." 

"Punishment has an impact on crime, but crime also 
has an impact on punishment, and this two-way process 
may either create a false impression of a deterrent 
effect, or, on the contrary, serve to conceal such 
efforts. If crime rates, for some reason, have . 
increased, they may lead to greater use of probat1.on 
or fines to reduce overcrowding in prisons, and thus 
create an impression that lenience in dealing with 
offenders is responsible for high crime rates." 
Andenaes, General Prevention ReV-isi ted: Rese'arch 
and Policy Implica'tions, 66J. CRIM. L. & CRn1INOLOGY 
342, 348 (1975). 

"Of course, these estimates have limitations. First, 
the studies do not really isolate general deterrence 
effects from those of recidivism and incapacitation; 
rather, the estimates have combined these individu~l 
effects in a single correlation measure. Thus~ wh1.le 
underlying the findings reported in ~he~e stud1.es,. 
.it is misleading to refer to these f1.nd1.ngs as est1.mates 
of the 'deterrence' effect." Rhodes & Wellford, 
Sentencing and Social Science: Research for the 
Formulation of sentencing Guidelines, 7 HOFSTRA L. 
REV. 355, 363 (1979). 

Nagin at 117, see Note 84. Andenaes also argues 
that the models do not take into account the effects 
of the community attitudes in influencing the crime 
rate. "If community condemnation o£ certain criminal 
acts is strong, this may lead to lower ~rime rate~ 
and at the same time to a greater sever1.ty of pun1.sh
ment, thus c;reating an impress~on that t~e lower,; 
crime rate 1.S due to the sever1.ty of pU~1.shment. 

91. Nagin, at 136, see Note 84. 

92. Pugsley, at 392, see Note 82. 

93. "The claim for deterrence is belied by both history 
and 10gic. 1I Barnes & Teethers, NEW HORIZONS IN 
CRIMINOLOGY 286 (3rd ed. 1959). 
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96. 

97. 

98. 

99. 

100. 

101. 

102. 

CRIME AND PUNISHMENT IN NEW YORK, at Ill, see Note 4. 

"Notwithstanding these stiff penalties, a joint 
report issued by the Association of the Bar of the 
City of New York and the Drug Abuse Council found 
that the revised law had no deterrent effect--it 
failed to reduce heroin use or drug'-related property 
crime. The reason appeared to be, at least in part, 
that the severe sanctions contained in the 1973 
law reduced the certainty of punishment. There were 
actually fewer arrests for drug offenses after the 
new law than before; a smaller percentage of repeat 
offenders who were arrested were indicted; a smaller 
percentage of those offenders who were indicted were 
convicted; and the time to process cases increased 
considerably." Id., at 114. 

It should be noted that this percentage would be 
subject to adjustment by the fact that offenses 
reported do not include all offenses committed 
(lowers the percentage) or the fact that one individual 
may be the perpetrator of more than one of the offenses 
reported (increases the percentage). A prosecutor 
was recently quoted as saying that the chances of 
a robber getting to the sentencing stage was one out 
of 4,000. HONOLULU STAR BULLETIN, ~1arch 13, 1981. 
During the one year period between September 1979 
and August 1980, 14.7% of all adults who had been 
arrested on felony charges reached the stage of 
being sentenced. HAWAII CRIMINAL JUSTICE STATISTICAL 
&~ALYSIS CENTER, REPORT ON ADULT ARREST DISPOSITIONS 
(JANUARY 1981). The report does not compare the 
ratio of the number of offenses reported to the 
number of sentences imposed. 

Greenwood, The Incapacitative Effect of Imprisonment: 
Some Estimates, 9 LAW & SOCIETY REV. 541, 542 (1975). 

Shinnar & Shinnar, The Effects of the Cri~inal Justice 
System on the Control of Crime: A Quantitative 
Approach, 9 LAW & SOCIETY REV. 581 (1975), at 607. 

Greenberg, at 542, see Note 97. 

CRIME AND PUNISHMENT IN NEW YORK, at 116-117, see Note 4. 

Cohen, The Incapacitative Effect of Imprisonment: 
A Critical Review of the Literature, in DETERRENCE AND 
INCAPACITATION: ESTIMATING THE EFFECTS OF CRIMINAL 
SANCTIONS ON CRIME RATES, 187 (1978). 

Id., at 230. 
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103. 

104. 

105. 

106. 

Id. , at 209-210. 

Id. , at 218. 

Id. , at 226. 

Hawaii ranked third in the nation in thE: index crime 
rate in 191.8, acc9rding to the ~niform cr~me Reports 
published by the U. S. Departrnant of Just~ce. 
Cohen see Note 101, at 240, rated Hawaii last among 
29 st~tes in 1970 in rates of arrest, conviction, 
and imprisonment when a crime was committed. 

107. Cohen, at 225, see Note 101. 

108. "Andrew T. Chang, director of the state Department 
of Social Services and Housing, said that present 
construction costs for each Hawaii State Prison inmate 
is $48 000 to $50,000 and annual operational costs 
per prisoner are $15,000 to $16,000." HONOLULU 
STAR-BULLETIN, Mar. 19, 1980. 

109. Cohen, at 225-226, see Note 101. 

110. Id., at 225, 228. 

Ill. CRIME AND PUNISHMENT IN NEW YORK, at 118, see Note 4. 

112. Pugsley, at 389, see Note 82. 

113. 

114. 

115. 

Cohen, at 216, see Note 101. 

Van Dine, Conrad, & Dinitz, The Incapaci.tation of th~ 
Chronic.Thug, 70 J. CRIM. L. & CRIMINOLOGY (1979). 

Although available evidence is far from conclusive, . 
it appears that imprisonment (as compared to ~r?bat7on) 
increases the ~robability of the offender rec~d~vat~ng. 
See, Levin, policy Evaluation and Recidivism, 6 LAW 
& SOCIETY REV. 17,37 (1971). 

116. CRIME AND PUNISEIDmNT IN NEW YORK, at 121, see Note 4. 

117. Packer, The Limits of the Criminal Sanction, 58-59 
(1968) • 

118. 

l18a. 

STRUGGLE FOR JUSTICE, at 146, see Note 36. 

Waldo 'and Chiricos, ~>'1ork Release and Recidivism; An 
Empirical Evaluation of a Social Problem,l 
EVALUATION QUARTERLY 87 (1977); Jeffrey and Woolpert, 
Work Furlough as an Alternative to fn?a~ceration: . 
An Assessment of its Effects on Rec~d~v~sm and Soc~al 
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Cost, 65 J. CRIM. L. & CRIHINOLOGY 405 (1974); 
Le Clair, An Evaluation of the Impact of the MCT 
Day Program, cited in Greenberg, CORRECTIONS AND 
PUNISHMENT (1977); Fishman, An Evaluation of Criminal 
Recidivism in Projects' Providing Rehabilitation and 
Diversion Service in New York Citz, 68 J. CRIM. L. 
CRIMINOLOGY 283 (1977). 

118b. See, e.g., Lipton, Hartinson, and Wilks, THE 
EFFECTIVENESS OF CORRECTIONAL TREATr1ENT (1975). i 
Levin, Policy Evaluation and Recidivism, 6 LAW 
& SOCIETY REV. 17 (1972). Reviews of Oahu's 1972 and 1974 
probationers indicate a reconviction rate of 50% in 5 years. 

118c. CRIME AND PUNISHMENT IN NEW YORK (Appendix), at 316. 

119. CRIME AND PUNISHMENT IN NEW YORK, at 121-122, see 
Note 4. 

120. Id., at 121-122. 

121. Id., at 122. 

122. Id., at 122. 

123. See, e.g., Dershowitz, Background Paper, in FAIR 

124. 

125. 

126. 

127. 

128. 

129. 

130. 

l30a. 

AND CERTAIN PUNISP~ENT 67, 72-3 (1976); Coffee, The 
Repressed Issues of Sentencing: Accountabi1ity,--
Predictibi1ity, and Equality in the Era of the 
Sentencing Commission, 66 GEO. L. REV. 975, 1060 
(1978); Von Hirsch, DOING JUSTICE 47 (1976); Pugsley, 
at 381, see Note 82. 

KANT'S POLITICAL WRITINGS (H. Reiss ed. 19701 at 
154, 155. 

Id. , at 155. 

Id. , at 155. 

Pugsley, at 398, see Note 82. 

Id. , at 399 et. seq. 

Id. , at 401. 

Id. , at 400. 

It has been recognized that, ll[iJn fact, the estimate 
of the shadow price of crime may be a major 
determinant of the benefit-cost ratio of programs 
that are expected to yield crime reduction as their 
major benefit." Weimer & Friedman, Efficiency 
Considerations in Criminal Rehabilitation Research: 
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Costs and Consequences, 251, 260. The "shadow 
price II is the price that must be estimated because 
there is no market that deals in that commodity. 

131. See, Zalrnan, A Commission Model of Sentenc'ing, 
53NOTRE DM1E L. REV. 266 , 272 ( 19 7 7) . 

132. Kramer, Hussey, Tfsagcy , Katlin, Oi McLaughlin, 
Assessing the Impact of Determinate Sentencinq 
and Parole Abolition in Maine 52 (1978). 

133. Anspach & Kramer, The Crossroads of Justice: 
Problems with Determinate Se'ntencing in Maine 
(undated). 

134. Letter from John H. Kramer, Executive Director of 
the Pennsylvania commission on Sentencing, to 
Alvin T. Ito (December 18, 1979). 

135. HAW. REV. STAT., Sec. 706-606(a}. Commutation of 
the sentence to life with parole by the governor 
is possible after 20 years. 

136. See, Antunes and Hunt, The Deterrent Impact of 
crIminal Sanctions: Some Implications for Criminal 
Justice Policy, 5~ J. URBAN L. 145, 158 (1973). 
Ii From this analysis we find no support for the propo
sition that severity of sentence acting alone is a 
general deterrent to crime. However, we find a 
consistent, moderate effect for certainty of punish
ment ac'ting to reduce crime rates." See ,also, 
Antunes and Hunt, The Impact of Certainty and 
Severity of Punishment on Levels of Crime 'in 
American states: An Extended Analysis, 64 J. CRIM. 
L. & CRIMINOLOGY 486 (1973). 

137. "This court has previously recognized that lfor the 
determination of sentences, justice generally 
requires consideration of more than the particular 
acts by which the crime was committed and that there 
be taken into account the circumstances of the 
offense together with the character and propensities 
of the offender' ..• Consideration of both the offender 
and the offense in order to arrive at a just and 
appropriate sentence has been viewed as a progressive 
and humanizing development. It VJoodson vs. North 
Carolina, 428 U. S. 280 (1976). 

138. Hoffman & Stover, Reform in the Determination of 
Prison Terms: Equity, Deterrninancy, and the Parole 
Release Function, 7 HOFSTRA Le REV. 89, 98-99 (1979).. 

139. Id., at 101. 
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140. JOINT COMHITTEE ON NEW YORK DRUG LAft.T EVALUATION, THE 
NATION'S TOUGHEST DRUG LAW: EVALUATING THE NEW YORK 
EXPERIENCE, 65 n. 4D (1977). 

141. FAIR AND CERTAIN PUNISHMENT, at 22, see Note 37. 
The Twentieth Century Fund, Task Force on Criminal 
Sentencing, advocates the retention of the parole 
board in a presumptive sentencing system. The parole 
board or releasing agency would have more limited 
authority than at present to release the defendant 
earlier than prescribed by the judicially fixed 
sentence. The board could decide on release, but 
only within a~previously fixed range and on the 
basis of relevant information (as defined by the 
legislature) that was not available to the sentencing 
judge. The justification for early release would be 
to facilitate the prisoner's transition to the 
outside community or because of compelling medical 
need. 

142. CAL. PENAL CODE Sec. 1170 (VIlest 1977) (effective 
July 1,1977); IND. CODE Sec. 35-50-1-l et. seq. 
(1977) (effective October I, 1977); ARIZ. REV. STAT. 

ANN. Sec. 13-701 et. seq. (1978) (effective October 
1, 1978); COL.O. REV. STAT. Sec. 16-11-101 et. seq. 
(1979) (effective July 1, 1979) i N. M. STAT. ANN. 
Sec. 31-18-15 (1979) (effective July 1, 1977); N. J. 
STAT. ANN. Sec. 2C:43-l et. seq. (1979) (effective 
September 1, 1979) i ALASKA STAT. Sec. 12.55.005 
et. seq. (1978) (effective January 1, 1980); N. C. 
GEN. STAT. Sec. 14-1-1 et: seq. (1979) (effective 
July 1, 1979). 

143. The prosecution or defense may submit statements 
in aggravation or mitigation of the offense to 
supplement or controvert the probation officer's 
pre-sentence report. CAL. PENAL CODE, Sec. 1170(b) 
(West 1978). The prosecution may agree not to allege 
aggravating circumstances as part of a plea bargain 
agreement. See, CRIME AND PUNISHMENT IN NEW YORK, 
see Note 4; Howard, Determinate Sentencing in California 
19 (1978). The Twentieth Century Fund's s~udy 
anticipated th~s result: IIBargaining in exchange 
for sentencingc\!recornrnendations will probably be 
curtailed through the narrowing of judicial discretion 
and the elimination of the plea of guilty as a 
mitigating factor. But bargaining for a reduced 
charge will be possible and could conceivably become 
more prevalent; it could also take place over 
mitigating and aggravating factors. (If the defendant 
pleads guilty, the government will neither ~a~se . 
any aggravating factors nor challenge any mltlgatlng 
factors.) FAIR AND CERTAIN PUNISHMENT at 26, see 
Note 37. 
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144. How'ard, Determinate Sentencing in California 25 
(1978).. 

145. FAIR AND CERTAIN PUNISHMENT, at 13, see Note 37. 
liThe overcrowding of prisons has exacerbated the 
problems created by indeterminancy of sentencing. 
Under the indeterminate sentence and its many 
variations, the basic question for the sentencing 
judge today tends to be "in or out. f Should the 
defendant be sentenced to imprisonment or placed 
on probation? A large proportion of offenders 
are placed on probation simply because there is no 
room for them in overcrowded prisons. (Or there 
may be no room for them on the crowded court dockets, 
thus necessitating the acceptance of a plea bargain 
that results in probation.)" Although the foregoing 
statement is made as a criticism of indeterminate 
sentencing (disparity resulting from overcrowding 
where the judge is given unstructured discretion 
on the IN/OUT decision), it should be noted that 
overcrowding (caused by the presumptive sentencing 
approach) can also result in disparity through the 
charging process or in plea bargaining. 

146. See Exhibits B, C, and D in APPENDIX B. 

147. Dershowitz contends that the legislature should be 
the body to set penalties for crimes: "The questions 
of justice and policy embodied in the sentencing 
decision involve the relative seriousness of crimes 
and the level of punishment appropriate for each 
crime and/or type of criminal--questions of enormous 
gravity both for individuals and for society. 
Democratic theory would seem to dictate that such 
important decisions concerning human liberty should 
be made by the most representative elected body •.• 
The legislative process, whatever its shortcomings, 
is the most open; debates are public, votes are 
recorded, and anyone may present an opinion to a 
representative for his consideration. 

It is clear that no demo-era tic society would ever 
leave it to judges, administrators, or experts to 
decide which acts should constitute crimes. That 
decision is quintessentially legislative, involving, 
as it does, fundamental questions of policy. 
Likewise , it should not be left to judges, admirListrci tors, 
or experts to determine the bases on which criminal 
offenders in a democratic society should be deprived 
lawfully of their freedom." Dershowitz, Background 
P'aper, in FAIR AND CERTAIN PUNISHMENT 123-3, see 
Note 37. 

-147-

1 

('\ 

I 
f t -'j : 

I 

I Iv I 
t 

jJr 
j 

rl 
\1 

t~ .... " 
~! ~ 

148. 

149. 

150. 

151. 

152 . 

153. 

OR. REV. STAT. Sec., 144.780 (.1980). 

OR. REV. STAT., Sec. 144.780 (1980). 

MINN., STAT. ANN., Sec. 244.09(5) (21 (l9791. 

S. 1722, 96th CONG., 1st Sess., Sec. 994(ft (19791. 

!-10DEL SENTENCING AND CORRECTIONS ACT, Sec. 3-115 Cc) . 

CRIME A..'tIlD PUNISF-MENT IN Nmv YORK, at 6l, see Note 4. 
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APPENDIX A 

Generally, two methods may be employed to test for 

disparity. The first involves gathering relevant back-

ground data and sentencing outcomes for actual sentences, 

then subjecting the information to statistical analysis. 

The second is to run a simulation,' using hypothetical 

def~ndants and having judges II sentence" these same individuals. 

The second method enjoys the advantage of presenting 

identical fact situations to each of the judges. Such a 

simulation was undertaken by the Project. 

Six presentence reports were prepared based on actual 

cases that had been heard by judges in the First Circuit. 

Because some of the judges participating could have been 

familiar with the cases, the information relating to the 

identi~y of the defendant and the circumstances of the 

offense was altered. The presentence reports involved two 

cases of rape in the first degree (defendants V and Zl, 

two cases of theft in the first degree (defendants Y and W) , 

and two cases of manslaughter (defendants U and Xl. Three 

of the reports were selected because it was felt that the 

IN/OUT decision would be close (defendants V, X, and Z); 

the other three because the IN/OUT decision was relatively 

clear (defendants U, W, and Y) • 

The presentence reports and other materials were mailed 

to nine Circuit Court judges who were on the criminal bench, 

of whom eight responded. 
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Table A lists the total number of sentences of 

imprisonment and probation given to each defendant. There 

'i'las only one instance (defendant Y), where all judges 

agreed as to the IN/OUT decision. For all other defendants, 

there was at least one judge who disagreed with the 

decisions rendered by the other judges. In four cases 

(defendants'U, V, X, and Z) at least two judges imposed a 

sentence different from that imposed by the other judges. 

The results contained in Table A' clearly show that where 

the decision to imprison or place on probation is a close 

one (defendants V, X, and Z), there will be significant 

differences. Where the IN/OUT decision is not as close 

(defendants U, W, and Y), there is still a good possibility 

that the sentence will be largely determined, not only by 

the facts of the offense and the background of the offender, 

but by who the judge is that is doing the sentencing. 

Table B lists the specific sentences imposed by each 

judge for each defendant. The defendants (U through Z) 

are listed on the vertical axis of the chart, and the 

dispositions are listed on the horizontal axis of the chart. 

The identifying letter for each judge (A through H.) was 

placed in the box if that judge imposed that sentence for 

the offender. Thus, for defendant U, judges E and F 

placed defendant U on probation (box in upper left corner) 

and judges E and F also imposed a jail term as a condition 

of probation (box to the right). Proceeding horizontally 

to "Imprisonment: Normal Term," judges A, B, C, 0, G, and H 
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would have imprisoned defendant U to ten years of imprison-

mente 

An examination of the dispositions given to defendants 

Wand Y (for whom there was the most agreement for the 

IN/OUT decision) indicates that there may be more disparity 

than observed at first glance. For defendant W, one judge 

felt that imprisonment was the appropriate sentence. Of 

the seven judges who sentenced defendant W to probation, 

five would have imposed some jail time as a condition o£ 

probation, two would have fined him, one would have 

required~estitution, and two would have required some 

sort of community service to be performed. Thus, even for 

the sentences of probation given, the judges disagreed as 

to the conditions that were to be performed as part of the 

probationary period. Of the five judges who woula have 

made jail a condition of his probation, three judges would 

have sentenced defendant W to three months in jail, one 

judge would ha.ve sentenced him to six months in jail, and 

one judge would have sentenced him to a full year in jail. 

There is a total agreement among the eight judges that 

defendant Y should not 'be placed in prison. However, 

Table B indicates that two judges would have granted the 

motion to defer acceptance of guilty plea and six judges 

would have denied the motion. Defendant Y, a professional, 

was convicted of a white collar offense. The granting or 

denial of the deferred acceptance of guilty plea will 

affect yts future criminal record and have substantial 
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impact upon his personal and professional life. Seven 

judges made jail a condition of probation or deferred 

acceptance of guilty plea, ranging from eight weekends 

in jail (one judge), one month in jail (three judgesl, 

three months in jail (one judge), and sb, months in jail 

(two judges, one would have allowed work release} G 

For defendant Z, three judges would have placed him 

on probation, and five judges would have placed him in 

prison. Among the judges who would have imprisoned 

defendant Z, two would have opted for the special youthful 

offender provision (four years imprisonment} and three 

would have sentenced defendant z to the full twenty-year 

term of imprisonment. The disagreement regarding the 

appropriate length of imprisonment gives some insight as 

to the potential for disparity if judges were allowed to 

select the appropriate prison length. 

Table C indicates the total number of sentences of 

probation and imprisonment imposed by each judge. Judges 

C and G imprisoned the most offenders (4), two-thirds of 

those they sentenced. Judge.F imprisoned none of the 

offenders, Judge D imprisoned only one. This table 

indicates that there is a tendency for certain judges to 

imprison more than others. However, because of the small 

number of sentencing decisions made and the types of cases 

involved, there can be no generalization as to how "soft" 

or "hard" certain judges are. 
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Table D indicates the responses given by judges to 

the following question: "What general principle related 

to sentencing do you feel the criminal justice system 

should be most concerned with?" The judges ranked the 

five listed principles (rehabilitation, deterrence of 

others, deterrence of defendants, punishment, and incapa

citation) in the order from the most important to the least 

important. As can be seen from Table D, five of the eight 

judges indicated that rehabilitation is the most important 

principle that the criminal justice system should be 

concerned with. Although not as strong as the consensus 

regarding rehabilitation, it appears that the deterrence of 

the offender is ranked second. The third-ranked principle 

would probably be punishment of the offender, followed by 

the deterrence of others, and finally the incapacitation 

of the offender. The belief in rehabilitation may reflect 

the policy contained in the Hawaii Penal Code and the 

Correctional Master Plan. It is interesting to note that 

rehabilitation is the principle that judges feel that the 

sentencing process should be concerned with and that punish

ment appears to rank somewhere in the middle of the five 

principles. This is at odds with the nationwide movement 

towards more punitively oriented sentencing schemes as well 

as to the great amount of public pressure that is presently 

being placed on judges to become more punitive. It appears 

that judges still adhere to the principle of rehabilitation 

and find that punishment should be given a secondary role 

in the sentencing of offenders. 
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Table E illustrates the reasons why each sentence was 

imposed and the outcome, by judge and defendant. It 

attempts to illustrate the relationship between the principle 

applied and the sentence imposed. For most defendants, 

when the same principle was applied, the same outcome 

resulted. For example, for defendant V, judges B, D, and 

F applied the principle of rehabilitation and sentenced 

defendant V to probation. Judges C and G applied the 

principle of punishment and sentenced defendant V to prison. 

Finally, judges E and H applied the principle of incapaci

tation and sentenced defendant V to prison. For the most 

part this pattern holds true for the other offenders. 

That is, when the judge applied the same principle, the 

same outcome resulte4. However, when viewing the case of 

defendant U, we see that judge E applied the principle of 

punishment yet sentenced defendant E to probation, while 

judges B, C, and D applied the same principle of punishment 

and senten,ced defendant U to prison. The same can be said 

when looking at the case of defendant Z. Judge D applied 

the principle of specific deterrence and sentenced defendant 

D to probation. Judge H also applied the same principle of 

specific deterrence but sentenced defendant Z to prison. 

The implication of the above analysis is that application 

of the same sentencing principle will result in more uniform 

sentences. Thus, if it were clearly spelled out that the 

penal policy' of sentencing ,vare either rehabilitation, 

punishment, specific or. general deterrence, or incapacitation, 
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it can be anticipated that some amount of disparity will 

be reduced. However, this conclusion should be considered 

to be tentative at best, as it is ~~clear as to the thought 

process that a judges uses in arriving at his sentence. 

To the extent that a judge may arrive at his decision and 

then decide which rationale to use, or use some other 

process or factor, the conclusion would be invalid. 

Of the reasons given for the imposition of the sentence 

(excluding the disposition given by judge A for defendants 

u, V, X, and Z because more than one principle was used) 

fifteen sentences were imposed for'purposes of punishment, 

thriteen sentences imposed for purposes of rehabilitation, 

eight sentences imposed for the deterrence of the defendant, 

six sentences imposed for the deterrence of others, and two 

sentences imposed for purposes of incapacitation. This is 

in contra.st to Table C that indicates that most of the 

judges felt that the rehabilitation of the offender should 

be 'the foremost considerati,on in the criminal justice 

system~ The reason that punishment is most frequently 

used may be due to the,,'nature of 'the cases that were given 

to the judges. Two of the presentece reports were for rape 

cases, two for manslaughter cases, and two for theft in 

the first degree cases. Thus, four of the six cases 

presented to the judges involved injury or death to the 

victim. Given the nature of the cases, it is not surprising 

to find that punishment played a significant role in the 

sentencing decisions. 
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Table F illustrates the relationship between the 

principles applied and the sentencing outcome. It is 

really not surprising to find that rehabilitation is the 

reason for imposing probation or that imprisonment is 

ordered because pU:!lishment or incapacitation is necessary. 

What is perhaps the most significant aspect of Table F is 

that the application of the principle of rehabilitation 

never involved a prison sentence. In theory, the purpose 

of the indeterminate sentencing system is to encourage 

the rehabilitation of th~ offender who is placed in prison. 

But Table F reflects an awareness on the judges' part that 

prisons do not rehabilitate persons, and that if any 

rehabilitation is to occur, it is best done while on 

probation. Whether this belief is conscious or unconscious, 

it is confirmed by studies that.show that the recidivism 

rates of probationers are at least as good as, and probably 

better than that of parolees, given similar offenders and 

offenses. 

In conclusion, it can be inferred that there is a 

potential for disparity in our sentencing system. If the 

results of our survey reflect the actual working of our 

judicial process, then an unacceptable level of disparity 

exists for many of the sentences imposed. There appears 

to be a relationship between the sentence imposed (imprison

ment or probation) and the principle used in the decision 

making. 
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Again, the caveats should be underlined. First, the 

relatively small number of sentencing decisions that were 

made makes any statistically meaningful generalization 

very difficult. Second, because "close" -cases were chosen, 

the six presentence reports do not reflect the typical 

mix of cases faced by a sentencing judge. It is, therefo:t:'e, 

impossible to use the results of this survey to pro.ject 

the extent of disparate treatment that occurs. 

IJ 
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TABLE A: Distribution of Sentences, by Defendants 

Defendant 
Disposition 

U V W X Y Z 

Probation 2 3 7 5 8 3 

Imprisonment 6 5 1 3 0 5 

Total 8 8 8 8 8 8 
-,-. ). 

1\ 
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TABLE B: Distribution of sentences by Defendants (U thru Z) and Judges (A thru H) 

Oispcsitio~ 

Defendant Jail as Imprisonment: Imprisonment: a Community 
Probation Condition of Fine Restitution Normal Youthful 

Probation 
Service Term Offender 

U 
E, F E, F F G A, B, C, 0, 

G, H 

V 
A, B, ·B, 0, F F B, C, 0, G A, C, E, G, 
0, F H 

A, C, 

W 
0, E, C, 0, E, F, F, C A, G B 

F, G, H G 
H 

X 
A, B, A, B, F, H F B, C, 0, C, E, G 
0, F, E, G 
H 

B, 0, B, C, 0, E, C, A, B, C, A, C 
Y E, F, F, G, H F, 0, E, F, Ii , 

G, H G G 

Z 
B, 0, B, 0, F F B, C, 0, C, E, G A, H 
F E, G,o H 

-

DAG 

A, 
C 

I 
CI'I 
U) 

r-I 
I 
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TABLE C: Distribution of Sentences, by Judges 

Judge 
Disposition 

A B C 'D E F G H 

Probation 3 4 2 5 3 6 2 3 

Imprisonment 3 2 4 1 3 0 4 3 
c 

'C Total 6 6 6 6 6 6 6 6 
; 

o 

c 
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TABLE D: Ranking of Importance of 
Sentencing Principles, by Judges 

Judge 
Principle 

u 

A B C D E F 

Rehabilitation 2 1 2 1 1 1 

Deterrence of Others 4 4 4 5 2 5 

. 
Deterrence of Offender 1 3 1 4 4 2 

Punishment 3 2 3 3 3 4 

Incapacitation 5 5 5 2 5 3 
-
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TABLE E: Principle Used in sentencing Offenders, by Judges 

Defendant 

U V W X Y 

Rehabilitation Rehabilitation Rehabilitation Rehabilitation Deterrence 
Punishment Punishment of Others 
Deterrence of Deterrence of 
Others (Prison) Others (Prison) (Probation) (Probation) (Probation) 

Punishment Rehabilitation Punishment Rehabilitation Punishment 

(Prison) (Probation) (Prison) (Probation) (Probation) 

Punishment Punishment Deterrence Punishment Deterrence 
of Defendant of Others 

(Prison) (Prison) (Probation) (Prison) (Probation) 

Punishment Rehabilitation Deterrence Rehabilitation Deterrence 
of Defendant of Others 

(Prison) (Probation) (Probation) (Probation) (Probation) 

Punishment Incapacitation Deterrence Punishment Deterrence 
of Defendant of Others 

(Probation) (Prison) (Probation) {Prison} (Probation) 

Rehabilitation Rehabilitation Rehabilitation Rehabilitation Punishment 

(Probation) (Probation) (Probation) (Probation) (Probation) 
_\ 

Punishment Punishment Rehabilitation Punishment Rehabilitation 

(Prison) (Prison) (Probation) (Prison) (Probation) 

Deterrence Incapacitation Deterrence Deterrence Deterrence 
of Defendant of d1efendant of Defendant of Others 
(Prison) (Prison) (Probati,«;m) (Probation) (Probation) 

) 

Z 

Rehabilitation 
Punishment 

(Prison) 

Rehabilitation 

(Probation) 

Punishment 

(Prison) 

Deterrence: 
of Defendant 
(Probation) 

Deterrence 
of Others 
(Prison) 

Rehabilitation 

(Probation) 

Punishment 

(Prison) 

Deterrence 
of Defendant 
(Prison) 



- - -----. ~ --
~-- --~- -----.-----~--~-----------~--. -~-'. 

TABLE F: Number of Sentences 
Imposed by Principle Applied* 

Outcome 
Principle Applied 

Probation Prison 
-

Potential for Rehabilitation 13 0 
. 

Punishment 3 12 

Deterrence of Others 5 1 
~ 

Deterrence of Defendant 6 2 

Incapacitation 0 2 

*Omits sentences imposed by Judge A for defendants U, V, X, & Z. 
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AEPENDIX liB" 

HAWAII PAROLING AUTHORITY GUIDELINES 

INTRODUCTION 

In General 

Attached are proposed rules which could be considered by 

the Hawaii Paroling Authority (HPA) for adoption to structure 

its decisions in setting the minimum terms of imprisonment. 

The proposed rules include sample guidelines, which are set 

forth as examples and not as definitive recommendations. 

How the Guidelines Would Work 

Prior to the hearing for the setting of a minimum term, an 

HPA member or staff member would review the Offender's file 

which should include the Offender's presentence report, the 

individual evaluation report and other background documents. 

He would then fill out a "score sheet" that contains the offense 

and offender score. (The score sheet is attached to the 

proposed rules as Exhibit "AIf.) The numerical values obtained 

on the score sheet would then be applied to the appropriate 

guidelines chart and, by doing so, the presumptively correct 

minimum term would be found. If the HPA found no aggravating 

or mitigating factors that would justify a greater or lesser 

minimum term, it would impose the presumptive minimum term but 

must record a written justification for its deviation. Deviations 

are limited to 15% of the presumptive term. 

o1· There are three. guidelines charts attached as Exhibits 

liB", "C", and "0" to the proposed rules to accommodate the 

-164-

« 



-----.~~ - -- . ------ ---

three classes of felonies. These are examples only. A 

different approach to formulating a guidelines chart is ,that 

taken by the United states Parole Commission whose charts are 

constructed on the basis of categories which group specifically 

named cr imes . For example, murder and kidnapping is in one 

category; rape and robbery with a weapon in another; burglary 

and extortion in still another, and so forth. The use of the 

classes of felony was chosen because such categorization follows 

a legislative determination of the gravity of crimes. 

Prior to the hearing, the offender or his attorney would 

be given a copy of the score sheet- containing the calculations. 

All interested parties would have an opportunity to review the 

score and present evidence and argument for or against it. 

After the hearing, the HPA makes its final decision on the 

minimum term. 

Once this term is imposed, t,here would be a presumption 

that the offender ~Ti.ll be released upon its expiration. However, 

the HPA could extend this minimum term if it found that (a) that 

the inmate had not substantially observed the rules of the 

institution or (b) that relea,se, in the opinion of the HPA, 

would jeopardize the public welfare. 

Sc'o're' Sheet Example 

X is convicted for Robbery in the Second Degree, a class 

B fE.~lony, and sentenced to 10 years. X had robbed a bank by 

handing a note to the 'teller, ,indicating that he was ,armed with 

a pistol. The telle'r gave X $300, and X left. No one was 
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injured. X had one prior conviction: theft in the second 

degree, a misdern~fnor, for which he was on probation at the 

time of the robbery. 

On the score sheet (Exhibit "A" fo the proposed rules), 

under "Offense Score" X would get zero points under item (A) 

because there was only one event involved; zero points under 

item (B) because of lack of proof of X having been armed; one 

point under item (e) because robbery is a crime against a 

person; and zero points under item (D) because no one was 

injured. X has an offense score of one point. 

Under "Offender Score'f X would get: one point under item (ld 

because he was on probation at the time of the robbery~ zero 

points under item (B} because he has no prior juvenile 

adjudication; zero points under item (C) because his prior 

conviction was not for a crime against a person; one point 

under item (D) because his prior adult conviction for theft; 

and zero points under item (El because he had not been inCar

cerated when previously placed.on probation. He has an offender 

score of two points. 

Exhibits "B", "e", and "0" attached to the proposed rules 

are guidelines charts fer felonies A, B, and C, respectively. 

XIS crime being a class B felony, the class B felony chart is 

used (Exhibit "e"). Going across on the one-point "offense 

score'! row I and going up on the two-points "offender score" 

column, the bclx at which these two scores intersect shows that 

51 months is the presumptive minimum term. 
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Guidelines Source 

The factors and weight given to each factor as shown on 

the score sheet are taken from a guidelines system that was 

developed for use in the state of Washington for the deter

mination of ,the IN/OUT (prison or probation) decision. Another 

model which should be reviewed in setting up a guidelines 

score sheet would be the guidelines system of the United 

States Parole Commission which is used for the setting of 

minimum terms. 

The presumptive minimum terms inserted in each of the 

boxes on the charts were determined by inserting the median 

period for each class'of felony in the center box (offense 

score of 2, offender score of 3) and callibrating the rest of 

the boxes to a reasonable degree above and below that median 

period to accommodate the points on the score sheet. The 

median period of each class of felon'was selected far the 

center box because it generally coincided with the average 

minimum term set by the EPA for each class over the years 1975 

through 1979: c class A, 10.12 years; class B, 4.87 years; and 

class C, 3.54 years. The guidelines charts shown in the 

Exhibits are not intended to be definitive ~ecornmendations but 

are only design examples of how a guidelines chart may be set 

up and used. 

proposed Rules Source 

The proposed rules are based upon the rules promulgated by 

the Minnesota Sentencing Guidelines Commission, the rules 
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governing the operations of the Oregon Board of Parole, and 

the regulations of the United States Parole Commission. 

Appropriate changes were made to reflect Hawaii laws relating 

to sentencing and Hawaii's structure of the decision-making 

process. 

Youthful Offenders 

Although separate guidelines charts could be set up for 

youthful offenders, t,he proposed rules treat youthful offenders 

the same as other offenders because it is believed that the 

decrease in the maximum term imposed is a sufficient accommoda-

tion to the age of the offender. If the minimum term suggested 

by the gui~elines chart exceeds the maximum term, the maximum 

term becomes the minimum term. 

Mandatory Minimums 

There may be instances where the suggested minimum term 

under the guidelines chart is less than the mandatory minimum 

term required by law. In such cases, the mandatory minimum 

term required by law would prevail. 

Recommitments after Parole Revocations 

The HPA should also promUlgate guidelines for determining 

the appropriate length of recommitment for technical parole 

violators based upon the seriousness of the violation. The 

proposed rules include such guidelines. 

Good Time 

,The Authority, after considering the guidelines c'harts and 
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any aggravating or mitigating factors, sets the minimum term. 

The granting of good time credits does bring into play factors 

occurring subsequent to the offense which alter the penalty 

imposed for an offense and also does call for the exercise of 

judgment in the deciding whether good time was earned or not, 

thus somewhat weakening the emphasis on equal and determinate 

punishment for the offense committed. However, nearly all 

jurisdictions adopting a determinate system provide for good 

time on the thinking that it provides some inducement to 

good institutional adjustment. Therefore, good time is 

provided for in the proposed guidelines for the setting and 

administration of minimum terms. 

It may be noted that good time was superfluous under the 

indeterminate system because early release was geared to good 

institutional adjustment as part of the rehabilitation picture. 
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Sec. 1. General 

The purpose of the parole guidelines is to promote a more 

consistent exercise of discretion, keeping in mind that punish-

ment in proportion to the seriousness of the offense is the 

purpose of imprisonment, and to enable fairer and more equitable 

decision-making. The guidelines indicate the customary range 

of time to be served before release for various combinations 

of offense and offender characteristics. The time ranges 

specified by the guidelines are established specifically for 

cases with good institutional adjustment. The time range or 

ranges are merely guidelines. Where the circumstances warrant, 

decisions outside of the guidelines (either above or below) 

may be rendered. 

Sec. 1.1. Application of Guidelines to Establish Prison Term 

The guidelines,as amended from time to time, which are 

in effect at the time of the hearing shall govern the setting 

of minimum terms. The suggested term is determined by calcu-

lating the offender and offense scores (see Exhibit "A", Score-

sheet) and applying such scores to the appropriate offense-

class guidelines chart (see Exhibits "B"J "C", and "D".) The 

box at the intersection of the offense and offender score on 

the chart contains the presumptive minimum term. The 

Authority has the discretion to raise or lower this presumptive 

minimum term if there are aggravating or mitigating circumstances 
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additional to those listed on the Scoresheet; provided, that 

any such raising or lowering ,of the" presumptive minimum term 

shall not exceed 15% of such term. 

Sec. 1&2 Definitions 

Ca) Offense Score: The offense score is determined by 

attendant circumstances related to the offense. Such factors 

and the numerical values appurtenant to each factor are listed 

on the Score Sheet attached hereto as Exhibit "A". 

(b) Offender Score: The offender score is determined by 

factors relating to the offender. Such factors and the 

numerical values appurtenant to each factor are listed on the 

Score Sheet attached hereto as Exhibit "A". 

(c) Guidelines Chart: The guidelines chart refers to the 

table of guidelines ranges that displays the presumptive 

minimum terms of imprisonment for the various combinations of 

offense and offender scores. There is a separate guidelines 

chart for each category of felonies. They are attached as' 

Exhibits "B", "CIt I and 110"-. 

(d) Presumptive Minimum Term: The term of years or months 

contained in the guidelines chart that corresponds to the 

. • 'offense and offender scores for an offender I s particular felony 

is the offender I s presu:cilptive minimum term. 

Sec. 1.3 Calculation of Offense and Offender Score 

tal A prior felony conviction shall not be used in 

computing the offender. ,score 'af.ter a period of ten' years has 

elapsed since the date of discharg~ from or expiration of the 
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sentence, provided that during such period the offender was not 

convicted of a crime. 

(b) A prior misdemeanor conviction shall not be used in 

computing the offender score after a period of five years has 

elapsed since the date of .discharge from or expiration of the 

sentence, provided that during such period the offender was 

not convicted of a crime. 

(c) A prior juvenile adjudication shall not be used in 

computing the offender score unless such adjudication was for 

an offense which would have been a felony if committed by an 

adult and was committed after the offender had attained 14 

years of age. 

(d) The designation of out-of-state convictions and 

adjudications as felony or misdemeanor convictions and 

adjudications shall be governed by the offense definitions and 

sentences provided under Hawaii law on a substantially comparable 

basis. 

(e) All factors which are considered in computing the 

offender score shall be those existing at the time the offense 

was committed. 

Sec. 1.4 Procedure to Set Minimum Term 

(a) The class of offense for which the offender was 

convicted determines which guidelines chart is to be used. The 

scores as determined on the score sheet shall be applied to 

the guidelines. chart (the offense score to the vertical axis 

and the offender score to the horizontal axis}. The presumptive 
" minimum term shall be that which is found at the intersection 

,'/ 
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of the appropriate column for the offender score and the appro

priate row for the offense score. 

(b) A tentative score sheet shall be completed prior to 

the hearing on the setting of the minimum term, together with 

a listing of any additional aggravating or mitigating factors 

considered. A copy thereof shall be made available to the 

offender or his attorney prior to the hearing. 

(c) The offender shall be afforded an opportunity to be 

heard at the hearing and present any information relating to 

the appropriate scores and aggravating or mitigating circumstances. 

(d) The Authority may consider the reasons, if any, given 

by the court for the sentence imposed. 

(e) Disputes as to circumstances and factors that relate 

to the calculation of the offense or offender scores shall be 

resolved by the Authority on the basis of the preponderance of 

the evidence. 

(f) The Authority shall provide the offender with a copy 

of its final calculation of the offender score, offense score, 

and presumptive minimum, and also the actual minimum term which 

it sets. If the Authority sets a minimum term which deviates 

from the presumptive minimum term, it shall provide the offender 

with its reasons for such deviation. 

Sec. 1.5 Considerations in Setting Minimum Terms 

tal The presumptive minimum terms provided in the guide

lines charts are preSumed to be appropriate for all cases. The 

Authority shall adopt such presumptive minimum terms unless 
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the individual case involves aggravating or mitigating 

circumstances. When such circumstances are present, the 

Authority may deviate from the presumptive minimum term by 

imposing a greater or lesser minimtun term; provided, however, 

that any such deviation shall not exceed 15% of the presumptive 

minimum term. When departing from the presumptive minimum 

term, the Authority must provide a written record of the 

reasons for the deviation, 

(1) The following factors should not be used as 

reasons for a deviation: 

(A) race or sex; 

(B) employment factors, including: occupation 

or impact of the minimum term on occupation, 

employment history, or employment potential. 

(C) social factors, including: educational 

attainment, marital status, length of 

residence in the state, living arrangements, 

potential for rehabilitation. 

(D) exercise of constitutional rights by the" 

offender during the adjudication process. 

(2) The following is a non-exclusive list of factors 

which may be used as grounds for deviation: 

(A) mitigating factors: 

(i) victim was aggressor in the incident; 

liil offender played a minor or passive 

role in the offensei 

(iii) age of offender; 
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(iv) crime committed while under extreme 

mental or emotional distress; 

(v) offender honestly believed his conduct 

to be morally just~fied; 

(vi) other substantial grounds which tend 

to mitigate the offender's culpability 

although not amounting to a defense. 

(B) aggravating factors: 

(i) victim was particularly vulnerable 

due to age, infirmity or reduced 

physical or mental capacity, which 

was known or should have been known 

to the offender; 

(ii) crime was especially atrocious or cruel; 

(iii) crime committed in connection with 

commission of or attempt to commit a 

more serious crime; 

tiv) crime was committed for pecuniary gain; 

tv) the offender has pleaded guilty to 

the crime of commitment and has 

admitted or stipulated to facts 

either in court or before the Authority 

which shows the occurrence of more 

serious charges or other char.ges which 

have not been Dfought or have been 

dismissed. 

-17'5-
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(vi) the offender has pleaded guilty to 

the crime of commitment and the 

Authority finds that the offender's 

actual criminal conduct was of a 

greater degree of seriousness than 

the crime of which he was convicted, 

in which case the Authority shall 

state its finding on the record. 

(vii) other substantial grounds which tend 

to aggravate the offender1s criminal 

conduct. 

(b) Where an offender is convicted of an offense or 

offenses while incarcera'ted and a consecutive term is imposed, 

the Authority shall set the minimum term to commence upon 

completion of any term that was being served when the offense 

was committed. 

(c) ~'lhere an offender is simultaneously sentenced on 

separate offenses to consecutive terms of imprisonment, the 

Authority shall separately determine the minimum terms of 

each offense. In computing the minimum terms, the offense 

and offender score shall be computed for the most serious 

offense for which the offender was convicted; for all other 

offenses, the minimum term shall be computed with an offender 
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score of zero. The intent hereof is to take into consideration 

the offenderfs offender Score only onc~ in computing the 

minimum term. 

Cd) Offenders committed as youthful offenders shall have 

their minimum term set in the same manner as all other offenders. 

However, in no event shalt' the minimum term of a youthful 

offender exceed the maximum term of the sentence ordered by 

the court. 

Sec. 1.6 Increase of Minimum Term 

Once the offenderfs minimum term has been set, there is 

a presumption that he shall be released upon expiration of the 

minimum term. This presumption may be rebutted and the minimum 

term may be increased if the Authority finds that: 

(a) The Offender has not substantially observed the rules 

of the facility in which he is confined; or 

(b) release, in the opinion of the Authority, would 

jeopardize the public welfare. 

Before any such finding is made, the off.ender shall be given 

notice that such adverse findings are proposed and shall be 

given an opportunity to be heard thereon. The hearing shall 

be held,not later than 30 days prior to the expiration of the 

minimum term previously set. The Authority~:s final decision 

shall be stated in writing together with ,reasons therefore 

and a copy shall be, given to the offender. 

Sec. 1 • .7 Minimu"m Terms' While, 'on' Parole 

The following,guidelines for the setting of minimum terms 
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shall apply to offenders upon revocation of parole for 

technical (no new criminal conduct) violations of the terms 

and conditions of parole. 

Positive Supervision History 
(Examples) 

a. No serious alcohol/drug abuse and 

no possession of weapon(s) and 

b. At least 8 months from date of 

release to date of violation and 

c. Present violation represents first 

instance of failure to comply with 

parole regulations of this term. 

Negative Supervision History 
(Examples) 

a. Serious alcohol/drug abuse (e.g., 

readdiction to opiates) or posses-

sion of weapon(s), or 

b. Less than 8 months from date of 

release to date of violation, or 

c. Repetitious or persistent violations, 

or 

d. arrested for a new crime. 

Minimum Term: 
3-6 months 

Minimum Term: 
6-12 months 

The Authority may increase or decrease the foregoing minimum 

terms depending upon the presence or absence of aggravating 

and mitigating circumstances. 
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Sec. 1.8 Good Time 

The minimum term set by the Aut-hority shall be advanced 

for good institutional behavio~ on the part of the offender, 

as follows: 

Cal The offender shall receive credit ·of three months 

toward the service of his minimum term at the end of each 

year of his term of imprisorunent, beginning after the first 

year of the term, unless the Authority determines that during 

the year he has not satisfactorily complied with institu

tional rules and regulations. 

(b) If the Authority determi~es that during the year 

the offender has not satisf~ctoril;r complied with institu-

tional rules and regulations, he shall receive no credit or 

such lesser credit as the Authority determines to be appro-

priate. 

(e) Each ¥ear t s credit vests unless ptqceedinge;.~,to 

deny or reduce the credit'\ are initiated by the Authority 

not later than 30 days. after the end of each year of the 

offender's term of imprisonment. Credit that is vested 

shall not later be withdrawn, and credit that has not been 

earned. shall .. not be later granted. 

(d) No determination to take away good time credit shall 

be made by the Authority unless the offender has first been 

given an opportunity to be heard on the issue of non-

compliance with the rules and regulations. 

(e) The minimum te:t'In previously set by the Authority 

shall be reduced by the aggregate of all vested good time 
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credit of the offender. 

Sec. 1.9 Modifications of Guidelines 

The Authority shall review the guidelines periodically 

and may revise or modify them at any time as deemed 

appropriate. 
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EXHIBIT "A" 

SCORE SHEET 

CRIMINAL NO. OFFENDER' ____________________________________ __ ----------------
OFFENSES CONVICTED OF: CLASS: 

DATE OF HEARING _/_/_ 

OFFENSE 'CLASS: 
( ) 

C 

1 
Most Serious 
Convicted Offense I J 

OFFENSE SCORE: 

A. Number of Separate Events 
o = One Event 
I = Two or more events 

B • ~'Veapon Usage 
o = No weapon 
I = Weapon present and/or used 

C. Type of Crime 
o = Not a crime against the person 
I = Crime against the person 

D. Physical Injury Suffered by Victim 
o = None or minor injury 
I = Serious injury or death 

OFFENSE CLASS 

II 

I I 
OFFENSE SCORE 

OFFENDER SCORE: 

A. Current Legal Status 
o = Not under state supervision or control 
I = Under some type of state supervision or control 

(e.g. bail, incarcerated, probation, parole, escapel 
B. Prior Juvenile Adjudications 

o = None or one 
I = Two or more 

C. Prior Adult Convictions (Felony and/or Misdemeanor) 
For Crimes Against t~e Person 
o = None· ~ 

I = One 
2 = Two or more 

D. Prior Adult Convictions (Felony and/or Misdemeanor) 
For Crimes Not Against the Person 

o = None 
1 = One or more 

E •. ' Prior Adult Incarcerations lOver 30 days) 
o = None 
I = One or more 

0 

~ OFFENDER SCORE 
0 '\ 

\. 
PRESUMPTIVE MINIMUMTERM: ____ ~ __ --'-'~~~~------~~------------------~--~ 

" 
ACTUAL MINIMUM TERM: ____ ~ ________ ----~----------------__ ------~--~--

REASON(S) (If actual minimum term does not fall within guidelines) : 
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APPENDIX C 

The following are propose statutory chan9'es ell to 

adopt punishment as the goal of sentencing, (21 to require 

the Hawaii Paroling Authority to promulgate guidelines to 

structure its parole. decisions, and [31 to allow good time 

credit and to have the Authority take into accoud over-

crowding in its parole decisions. 

A. Add the following sentence in HRS Sec. 70.6-600: 

The pu+pose of a sentence shall be to impose pun
ishment on the defendant in proportion to the 
seriousI}ess of· the offense. committed, taking into 
account the circumstance.s of the offense and the 
defendant's background. 

Commentary: This is a policy statement 

adopting punishment as the primary goal of 

sentencing. 

B. Repeal HRS Sec. 706-620 Sentence of imprisonment with

held unless imprisonment is neC,essary. 

Commentary: This removes the bias towards 

non-imprisonment. All the sentencing alternatives 

are placed on an even ground for ~udicial selection 

on a punishment basis. Every sentencing alterna

tive, including probation and suspension of 

sentence, is a viable alternative as "'punishrnent" , 

so long as it is deemed app~opriate in view of 

the circumstances of ."(;he offense and the defendant's 

background. !/ 
(! 
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C. Delete from ERS 353-62t3} the following phrase: 

... maximum benefits of the correctional institutions 
to the individual have been reachd and ... 

commentary: The deleted phrase is related to 

the rehabilitation concept which is being 

replaced by the punishment principle. 

D. Enact the following section (new): 

Sec. 353'-: Guidelines. ---
(l) The Hawaii paroling authority shall promulgate 
rules and regulations establishing guidelines 
for llse in determining the appropriate minimum 
term of imprisonment and additional terms of im
prisonment upon parole revocation. 

(2) The Hawaii parole authority, in establishing 
categories of offenses for use in the guidelines 
governing. the imposition of the minimum terms 
of imprisor~ent, may consider, but need not 
limit its consideration to the relevancy of: 

(a) the class and grade of the offense~ 

(b) the circumstances under which the of
fense \.,ras committed which mitigates or 
aggravates the seriousness of the offense; 

(c) the nature and degree of the harm caused 
by the offense, including whether it ih-
volved property, a person or a breach of 
a public trust; and 

(d) the community view of the gravity of 
the offense. 

(3) The Hawaii paroling authority, in establish
ing categories of offenders for use in the guide
lines governing the imposition of the minimum 
terms of imprisonment, may consider, but need 
not limit its consideration to the r.elevancy of 
the offender IS:" 

Cal criminal history~ 

(b) It),ental and physical condition at the 
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time of the of.fense, incl uding dr~g 
dependence; 

Cel role in the offense; and 

Cdl degree of dependence upon crim
inal activity for a livelihood. 

Factors relating to the offenderfs potential for 
rehabilitation are not relevant considerations. 

(4) The Hawaii paroling authority, in promulgating 
guidelines pursuant to subsection (1) shall keep 
in mind that punishment in proportion to the 
seriousness of the offense is the purpose of 
imprisonment, with particular attention to 
eliminating disparities in prison tenns. 

(5) The Ha't'laii paroling authority, in promulgating 
its guidelines, shall take into account the nature 
and capacity of the penal, correctional, and other 
facilities and services available in order not 
only to assure that the most appropriate facilities 
and services are utilized to fulfill the applicable 
purposes but also to assure that the available 
capacities of such facilities and services will 
not be exceeded. 

(6) The Hawaii paroling authority shall periodic
ally review and revise, in consideration of 
comments and data coming to its attention, the 
guidelines promulgated pursuant to the provisions 
of this section. It shall consult with authori
ties on and individuals and various representa
tives of the criminal justice system, including but 
not limited to representatives of the adult 
probation service, the corrections division o~ the 
Department of Social Services and Housing, the 
judiciary, the attorney general ,,'the county 
police and prosecutor, the public defender, the 
Intake Services Center, and any other interested 
organizations. 

(7) The Hawaii paroling authori~~y shall insure that 
information relating to the min:imum .term set, the 
offense involved, the age, race, and'sex of the 
offender and other information relating to the 
factors relevant to its parole decisions, shall be 
maintained by itself or some other agency involved 
in the adminis.tration of criminal justice. 

; 

Commentary: This requires the Authority 
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to promulgate \vritten guidelines to structure 

its minimum term decisions. 

E. Add and insert appropriately the following three sub

sections into HRS 706-669: 

( ) The authority, in setting the m~n~mum term 
of imprisonment, shall consider the guidelines 
promulgated under section 353-_' __ 

( 1 The authority shall fix the minimum term 
within the range of the guidelines unless it finds 
that aggravating or mitigating circumstances 
exist that were not adequately taken into con
sideration in the formulation of the guidelines. 

( ) The authority shall, at the time the minimum 
is fixed, state in writing the basis for its 
decision; and if the term is outside the term 
indicated by the guidelines, shall state in 
writing the facts relied upon for the deviation. 

commentary: This refers the Authority 

to its guidelines in the setting of minimums. 

The basis for its decisions are requires to 

be given the inmate as a matter of fairness. 

F. Enact the following section (new): 

Sec. 706- Credit toward service of 
sentence for' satisfactory behavior. 

(11 A prisoner who is serving a term of imprison
ment of more than one year, other than a term 
of life imprisonment, shall receive credit toward 
the service of his minimum term of imprisonment 
of three months at the end of each. year of his 
term of imprisonment, beginning after the first 
year of the term, unless the Hawaii paroling 
authority determines that during that year he has 
not satisfactorily complied with the institutional 
rules and regulations~ If the authority determines 
that during that year, the prisoner has not satis
factorily complied with such institutional rules 
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and regulations, he shall receive no credit to
ward service of his sentence or shall receive such 
lesser credit as the authority determines to be 
appropriate. Such credit toward service of sen
tence vests unless proceedings to deny or reduce 
credit have been initiated not later than thirty 
days after the end of each year of the sentence. 
Credit that is vested may not later be withdrawn, 
and credit that has not been earned may not be 
later granted. 

C2·} The prisoner shall be given reasonable notice 
of any proceedings to deny or reduce credit 
and the basis therefor, and shall be entitled to 
be heard. 

(3) In th~ event that credit is denied, the 
authority shall, within a reasonable time, notify 
the prisoner in writing of its denial and ~he 
reasons for its actions. 

Commentary: This section recognizes 

that some good time reduction should be 

provided as an incentive under a system 

where the minimum term is geared to factors 

*elated to punishment rather than rehabilita-

tion. The incentive under rehabilitation is 

a negative one--the minimum term is extended. 

I.> 
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