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DEPARTMENT OF HEALTH AND HUMAN Sri:RVICES 
PUBLIC HEALTH SERVICE 

ALCOHOL, DRUG ABUSE, AND MENTAL HEALTH ADMINISTRATION' 
5600 FISHERS LANE' 

JiOCKVII,..L,E, MARYLAN.D ~. 

May 5, 1980 

Directors 
Alcohol.and Dr~g Abuse Tre~tment Progrllms 

i ,'! 

Dear Program Directors: .. 
(\ 

In response to the recent seizure of patient records from a drug treatment prog'l'am· 
in San Francisco" questions have arisen about how alcohol ~d drug ab\lse program 
personnel should handle requests from ' 'lw enforcement officials for information 
about. p8,ti~nts. This l~tter,) is intenped. to 8Qswer these questiol1sand assist 
program personnel by setting forth guidelines for complying· with the Federal 
confidentiality regulations (42 CFR Part 2) ·and the" authorizing legislation (21 
U.S.C~]175,: 42 U.S~C.45~2) when responding to law enforcement requests, for 
copiesQf patient records or other patient iqentjfying information. JinclosedatTab 
A for your, convenience "is Q,copy o( the reguJ,t;ltions which quote the author,izing 
legislation~·AtS§ 2.1 anc12 •. 2. . 

BeCause the:prjm~yr~sponsibility' for' cOIl1pll~ce :witl) the con~idel1tiality .Statutes 
and regWatlQn~ beSWlth tOe. program and Its. staff, we l'e~pmmend that",these 
guidelineS betnoroughly discussed· wito ttfeprogram's legalfounsel Wld that the 
progl'ampl'o,rnptly undertake step~ to ensur~ thait;its staff is familiar with and able 
to implement the r.ecommended·procedures. 

,0 

1. : General 
~ .... , 

rheseguldellnes 'apply to the' per~onnel of all alcohol or drug abuse progr~ms 
'Condu(;~J~d,.regWated,ordire.ctly .01'· indirectly a$Sisted by the Federal 
{~ove~pment(See42c.FR ,2.12(a);,21 U.S.C. U75(a); '*2 U .S.0.4582(a». They 

·· .. p ... QViqel;information·pn,hoW.toOanQJ,e la,wenfQl;'cement requests for alcohol 
qr.d.rug,abuse patient records or :other patient identifying information for 

'. the,purppseof,investjgating orpro$e¢utlng anY patient~They do not tpply 
tocther types of law~enfot"cementrequests for patient informa.tion;su.cnas 
.requests foe ·information about a pl~.tient's treatment during probatioQ" 

'parole, or other pre or post-tr,ial conditiolullrelease,· which have been 
consented to by. the patient in accordance" with"42 GPR 2.39 •. ' 

"l- ' ; 'r , 0 

,M1ydiscI0~}lreOf paiientreeords' ~r . otberpiltient 'igenttl'ying .info~mationin 
response to law enforcement requests that are related to the investigation 
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Page 2 - Directors, Alcohol and Drug Abuse Treatment Pl'ograms' 

or prosecution of any patient must be authorized by a court order issued in 
accord with the requirements of 42 CFR Part 2, Subpart E. If a program 
employee is merely served with compulsory process from a Federal, State, 
or local court the individual is prohibited from disclosing the r:equested 
patient information under the confidentiality statutes and regulatIons (See 
42 CFR 2.13(a), 2.61; 21 U.S.C. 1175(c); 42 U.S.C. 4582(c». 

2. Compulsory Process With a Court Order 

3. 

4. 

In those cases in which a program employee is served with both compulsory 
process and an authorizing court order issued under 42 CFR Part 2, Subpart 
E, the individual may comply with the compulsory process without violating 
the Federal confidentiality statutes and regulations (See 42 CFR 2.61). I' If 
the compulsory process' requires a court appearance (such as a subpoena)'or 
if the program employee has any questions regarding compliance with the 
request for information, he or she should immediately contact the program's 
legal counsel. 

Compulsory Process Without a Court Order 

If a program employee is served with compulsory process witl;1out a 42 CFR 
Part 2, Subpart E, authorizing court order, he or she must make a 
noncommittal response (See generally 42 CFR 2.13). The program employee 
shoUld inform the law enforcement officials making the request that Federal 
law prohibits disclosure of the identity, the absence, presence, or where
abouts of any patient, or even the patient status of any person (S~e 42 .C~R 
2.13(b) and (c». The officials should be referred to the confidentIalIty 
regulations, 42 CFR Part 2, and the authorizing statutes, 21 U.S.C. 1175 and 
42 U.S.C. 4582, including specifically, the provisions under which a court 
order authorizing the disclosure may be sought (See 42 CFR 2.61-2.67). If 
the person about whom information is requested never has been a patient, 
the program may acknowledge this fact to the law enforcemento~ficials. 

If the law enforcement officials persist in trying to obtain patient informa
tion, they should be requested, but not forced, to leave the program 
premises and the program should immediately consult with its legal counsel. 
As indicated in item 6, programs should inform local law enforcement 
officials of the confidentiality restrictions before the officials attempt to 
obtain pa.tient records. This will avoid crisi~,confrontation situations which 
are likely to arise if the confidentiality restrictions are first communicated 
to law enforcement officials· in the contextof a particular investigation and 
are perceived as limiting their good faith efforts to performo ~.heir public 
responsibili ties. 

Seizure of Records or "Arrest of Program Personnel 

If law enforcement officials seize patient records in apparent violation of 
the Federal confidentiality statutes and regulations or arrest program 
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Page 3 - Directors, Alcohol_~d Drug Abuse Treatment Programs 

personnel because they have refused to disclose patient information which is 
subject to the Federal confidentiality statutes and regulations, the pro
gram's legal counsel should be contacted immediately. In the 'case of seized 
records, the program's counsel should consider ,immediately seeking a court 
injunction to recover' the r.ecords and to block the use of any information 
that the law enforc~ment officials have obtained from the records. The 
enclosed (Tab B) complaint filed by the ~Imerican Civil Liberties Union in 
-San Francisco is illustrative of· such 8n effort. 

If a program staff member' is arrested or must show cause why he or she 
should not be ,held in contempt of court, the program's counsel should 
immediately inform the court of the prohibition of Federal law which led to 
the staff member's refusal to provide the ''information sought and the 
preeminence of the Federal law over any conflicting State or local law, 
including the court's compUlso~y process (See 42 CFR 2.13(b), 2.61; 2.23) and 
take other appropriate legal action. -

At the earliest practicable time following the seizure by law enforcement 
officials of patient records in violation of the Federal confidentiality 
statutes and regulations a full report of the incident, including the factual 
background and the response of program personnel, shoUld be sent to: 

Mr. Fleetwood Roberts, Special Projects Branch, NIAAA, 
Room llA -02, Parklawn Building, 5600 Fishers Lane, Rockville, 
Maryland 20857, if an alcohol abuse program is involved; or 

- . . 
Ms. Sheila Gardner, Confidentiality Compliance Specialist, 
Division of Community Assistance, NIDA, Parklawn Building, 

-Room 9-03, 5600 Fishers Lane, Rockville, Maryland 20857, if 
a drug abuse program is involved. -

This report shoUld describe what immediate steps have been taken to 
recover any seized records or to take other remedial action· and what 
actions are planned to prevent reoccurrences of the incident. The in~9rma
tion provided will be used to determine whether (1) program personnel took 
all necessary stE~ps to comply with the confidentiality statutes and regula
tions, (2) an investigation of the 'incident should be conducted and whether 
the matter should be referred to the Department of Justice for possible 
prosecution under the confidentiality statutes and regulations, and (3) the 
procedures established for handling these incidents should' be' modified or_ 
supplemented to assist other program personnel acrosS the country in 
avoiding, or better dealing with" similar occurrences. ' 

The alleged violation may also be reported to the local office of the 
United States Attorney (See 42CFR 2.7). 

- 3 -



. Page 4 - Directors, Alcohol and Drug Abuse Treatment Programs 

5. Use of Legal Counsel: Obtaining Advice and Pursuing Remedies 

6. 

We emphasize that program staff must rely upon the program's legal counsel 
and tnat' counsel, must become familiar with the requirements of the 
confidentiality statutes and regulations. Representation of ,program per
sonnel in court or other legal proceedings must be undertaken by counsel to 
the program and cannot be performed by HEW, the Department o(fJustice,or 
any other agency of the Federal Govel'nment. However, oral adVice can be 
obtained on the requirements of 42 CFRPart 2. directly from the HEW 
Office of General Counsel in those cases in which' the program's legal 
counsel is unavailable and time is of the essence. In these situations, the 
program may make direct inquiries to Mr. Chris Pascal (301-443- 3096) or 
Mr. Robert Lanman (301-443-1212) of the HEW General Counsel's Office. 
Written requests for interpretation of ·the confidentiality regulations should 
be directed to Mr. Lanman or Mr. Pascal at the following address: Public 
Health Division, HEW Office of the General Counsel, Room 4A-53, Parklawn 
Building, 5600 Fishers Lane, Rockville, Maryland 20857. We suggest that 
these requests be prepared in consultation with the program's legal counsel. 

, Copies of prior legal opinions interpreting the confidentiality regulations 
may be obtained .from Mr. Rc;>berts or Ms. G~rdner at the addresses listed 
above. 

Enclosed at TabC are pertinent ·opinions of the HEW Office of the General 
Counsel interpreting the confidentiality regulations. These opinions should 
be shared and discussed with the program's legal counsel. They deal with 
permissible disc~osures to law enforcement officials and related matters, 
including .the obtaining of authorizing court orders under 42 CFR Part 2, 
Subpart E, and the making of cooperative agreements between treatment 
programs and local law enforcement agenciel;. 

Programs which recei~e fund~ from the National Institute on Alcohol Abuse 
and Alcoholism or the National Institute on Drug,Abuse may, under the HEW 
grants administration regulations, 45 CFR Part 74, use the grant funds to 
pay the cost of reasonable attorneys' fees incurred for legal advice and 
assistance in complying ,with the confidentiality regulations. (See 45 CFR 
Part 74, Subpart Q, Appendix C, section n.B.16, and Appendix F, sections B2 
and G3l.) Included in the authorized use of these funds would be the pursuit 
of legal remedies to recover patient records or to prohibit the use of 
information gained from patient records in the investigation or prosecution 
of any patient. It is up to the individual program to determine how much, if 
. any, grant funds it \\fishes to u'se for legal services in complying with the 
confidentiality regulations. However, a determination by the program not 
to use grant funds in this manner will not be considered an acceptable basis 
for failure to comply with the 'confidentiality regulations. 

Preventing the. Occurrence of Incidents With Local Law Enforcement 
Agencies Which Lead to Prohibited Disclosures and Uses of Patient Records 

We encourage treatment programs and their legal counsel to explore 
methods for preventing disputes with law enforcement agencies over patient 
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Page 5 - Directors, Alcoho.~ and Drug Abuse Treatment Programs 

~onfiden~iality. Sometimes these disputes arise solely from a lack of prior 
mformatIOn about the Federal confidentiality requirements and from a 
misunderstanding of these requirements. One way to prevent this problem is 
for pr~grams and their counsel to meet with local law enforcement agencies 
and dISCUSS the Federal confidentiality requirements before an incident 
occurs. The exchange of information and the potential for education will be 
en.h~nced in an environment free from hostility and crisis,. Sharing HEW 
OffIce of General Counsel opinions with these agencies may also be helpful 
especially those which explain the regulatory requirements for obtaining a~ 
authorizing coUrt order (See the legal opinions numbered 77-12 and 77-19 at 
Tab C). Each program's counsel should be consulted for other suggestions 
~or p:eventing law enforcement disputes over patient confidentiality, 
mcludmg the development of cooperative agreements in this area within the 
confines of Federal requirements (See the January 24, 1979, legal opinion at 
Tab ~). .Requ:sts for technical assistance in developing a good working 
relatIonshIp wIth law enforcement agencies should be directed to 
Mr. ROb'::;;' o~. ~~~r at the addresses a~ove. . . • 

~#7~,--1t'" W~ .•. _ ,,~ 

Enclosures 

Director 
National Institute on Alcohol 

AbUSe and Alcoholism 

Tab A: Regulations, 42 CFR Part 2. 

Director 
National Institute on Drug 

Abuse 

Tab B: Complaint filed by the American Civil Liberties Union. 
Tab C: Legal Opinions (Opinion dated January 24,,1979, and Opinion Nos. 
77-29, 77-19, and 77-,12). 
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TUESDAY, JULY 1, 1975 

WASHINGTON, D.C. 

Volume 40 ... Number 127 

PART IV 

DEPARTMENT OF 
HEALTH, 

EDUCATION, AND 
'WELFARE 

Public Health Service 

• 

CONFIDENTIALITY OF 
ALCOHOL AND DRUG 

ABUSE PATIENT RECORDS 

General Provisions 

TAB A 
- 6 

27802 

Title 42-Public Health 

CHAPTER I-PUBLIC HEALTH SERVICE;' 
DEPARTMENT OF HEALTH, EDUCATION, 
AND WELFARE 
SUBCHAPTER A-GENEClAL PROVISIONS 

PART 2-CONFIDENTIALITY OF ALCOHOL 
"ND DRUG ABUSE PATI,ENT RECORDS 

On May 9, 1975, the De}Jartment of 
Health, Educatibn, and Welfare and the 
~pecial Action Office for Drug Abuse Pre
vention published in the FEDERAL .REGIS
TER (40 FR 20522) a notice of proposed 
joint rulemaking setting forth a proposed 
new Part 2 of Title 42 of the Code of 
.Federal Regulations governing the con
fidentiality of alcohol and drug abuse 
patient records. 

Interested persons were invited to sub
mit written comments, views, or argu
ments with respect to the proposed rei\l
lations within .30 days of the date of pub
lication of that notice. All comments so 
submitted were carefully considered, and 
at various stages in the rulemaking proc
ess, the Administrator of Vetetans' Af.
fairs and the heads of other Federal de
partments and agencies substantially af
fected by the proposed regulations were 
consulted. 

As finally adopted and set forth here
inafter, the regulations contain two ma
jor substantive changes from the May 9 
proposal. The separate 'treatment of 
funding sources and third-party payers 
(§ § 2.21 and 2.37 of the proposed regula
tions) waS abandoned as unworkable, 
primarily because the prohibitions which 
the proposed regulations would have 
placed on funding sources would have 
directly confiicted with requirements 
which have been proposed in implemen
tation of Title xx: of the Social Security 
Act (see proposed 45 CFR228.63, 40 FR 
16802, 16809, April 14, 1975). In lieu of 
this approach, § 2.37 has been revised 
to provide that funding sources and 
thlrd-pari:y payers maintaifting drug or 
alcohol abuse patient records are sub
ject to restrictions upon disclosure to the 
same extent and in the same manner as 
any other entity maintaining records 
which are within the scope of the au
thorizing legislation and this Part. 

The 'other major cnange is in the area 
of criminal justice system referrals, and 
the grounds for the rules finally adopted 
are set forth in the basis and purpose 
section (§ 2.39-1) pertaining thereto. In 
connection with t\1at change, it must be 
frankly acknowledged that the argu
ments (let forth in the corresponding ba
sis and purpose section (§ 2.40-1) of the 
May 9 proposal have merit. The final rule 
may in certain instances result in a com
promise of the treatment process, if 
judges or other authorities in the crim
inal justice system overreact to informa
tion whose communication is ailowed 
under the final rules but would have been 
prohibited under the proposed rules. 

Against such an adverse effect, how
ever, there must be weighed the very real 
advantage which genuine cooperation be
tween community social service systems 
and the criminal justice system can yield 
for ·those whose lives are ,Crippled and 
scatted by the consequences of their ,own 

RULES AND REGULATIONS 

criminal conduct. Governmental re
sponses based on a pure medical model 
have not met with noticeably greater 
success than those based on a p'urely pu
nitive approach, and it would be tragic If 
these rules were so constructed as to be
come a barrier to the development of 
better ways to deal with those who are 
caught up in a pattern of seriously anti
social behavior. 

In addition to the foregoing m3jor 
changes, the following minor policy 
changes were made. . 

Provisions relating to destruction or 
other disposition of recor'ds were dropped 
from § 2.21 (§ 2.22 in the May 9 proposal) 
as unnecessary except in the case of pro
grams discontinuing operations. 

The fixed limitation on the permissi
ble duration of written consent for dis
closure was dropped from '§ 2.31 in favor 
of a limitation to such duration as may 
be reasOnably necessary to effectuate the 
purpose for which the consent is given. 

The specification of crimes in § 2.65 
for which a court order may be granted 
authorizing use of program records in 
the investigation or prosecution of a pa
tient was broadened to cover any "ex
tremely serious" crime, with those listed 
in the May 9 notice being retained as 
examples. 

Finally, a number of clarifying, tech
nical, and conforming changes were 
made in the May 9 proposal, but these 
are without significant substantive effect. 

Accordingly, pursuant to the authority 
of section 408 of the Drug Abuse Office 
and Trea'tment Act of 1972, as amended 
by Pub. L. 92-282 (21 U.S.C. 1175), and 
section 333 of the Comprehensive Alcohol 
Abuse and Alcoholism Prevention, Treat
ment, and Rehabilitation Act of 1970, 
as amended by Pub. L. 93-282 (42 U.S.C. 
4582) , and under the authority delegated 
to the General Counsel of the Special 
Action Office for Drug Abuse Prevention 
(39 FR 17901, May 21, 1974), Subchapter 
A of Chapter I, Title 42, Code of Federal 
Regulations, is amended. by inserting 
immediately ~fter Part 1 thereof a new 
Part 2 to read as set forth below. 

Effective date. These regulations shall 
be effective on August 1, 1975. 

Dated: June 25,1975. 

R. MOURE, 
'Acting Assistant Secretary for 

Health, Department of 
Health, Education, and Wel
fare. 

Approved: June 26,1975. 
CASPAR W. WEINBERGER, 

Secretary of Health, Education, 
and Welfare. 

Dated: June27,1975. 
GRASTY CREWS II, 

General Counsel, Special Action 
Office for Drug Abuse Preven
tion. 

Dated: June 27,1975. 
ROBERT L. DUPONT, 

Director, Special Action Office 
for Drug Abuse Prevention. 

Subpart A-IntrOductory Statement 
Seq. 
2.1 statutory authol'1ty-drug abuse. 
2.2 Statutory authortty_lcohol abuse. 
2.3 Previous regulations 118 C9ntroUing 

authority. 
2.4 General purposes. 
2.6 Format. 
2.6 A.dmlnlstratlon and entol'cement in 

general. 
2.7 Reports of violations. 

Silc. 
2.11 
2.11-1 

2.12 
2.12-1 
2.13 

2.13-1 

2.14 
2.14-1 

2.15 
2.15-1 
2.16 

2.16-1 

2.17 
2.17-1 

2.18 
2.18-1 

2.19 

2.19-1 

2.20 
2.20-1 

2.21 

2.21-1 

2.22 
2.22-1 

2.23 
2:23-1 

2.24 

2.24-1 

Subpart B-General ProvIsIons 

Del1nlt1ons and us&.ges-rules. 
Definitions and usages-basis and 

purpose. 
AppUca.bl1lty-rules. 
Appllcab1l1ty-be.s1s and PlL."Pose. 
General rules regarding confiden-

t1a.Uty-rules. 
General rules regarding confidenti

ality-basis and purpose: 
Penalty tor violations-rules. 
Penalty fer :vIolations-basis and 

purpose. 
Minor patients-rules 
Minor patients-baSiS and purpose. 
Incompetent and deceased pa~ 

tlents-rules. 
Incompetent and deceased' pa_ 

tients-basIs and purpose. 
Security precautlons.-rules. 
Se~urlty precautions-basis and pur

pose. 
Extent ot disclosure-rules. 
Extent of dlsclo~re-basls and pur

pose. 
Undercover agents an'd. In!ormants

rules. 
Undercover agents and intormants

basis and purpose. 
Identification cards-=-rules. 
Identification cards-basis and pur

pose. 
Disposition of discontinued program 

records-rules. 
Disposition of discontinued program 

recordS-basis and purpose. 
Former employees and others.-rules. 
Former employees and others-basis 

and purpose. 
Relationship to State laws-rules. 
Relationship to State laws-basis and 

purpose. 
Relationship to section 303(a) of 

Public Health Service Act and sec
tion 502(c) or Controlled Sub
stances Act--rules. 

Relationship to section 303(a) ot 
Public Health Service Act 1\nd 
section 502(c) of Controlled S~b
stances Act--basls and purpose," 

Subpart C-Dlsclosures With Patient's Consent 

2.31 Written consent'requlred-rules. 
2.31-1 Written consent reqUired-basis and 

purpose. 
2.32 Prohibition on redlsclosure--rules. 
2.32,..1 Prohibition on redlsclosure-:-basls 

and purpose. 
2.33 DiagnOSiS, treatment, and rehabiU-

tatlon-rules. 
2.33-1 Diagnosis, treatment, and rehabl11ta

tlon-c-:basls and pu~. 
2.34 Prevention of certaln,e multiple 

enrollments-rules. 
2.34-1 Prevention of certaIn multiple 

• enrollments-bJl,Sls and purpose. 
2.35 Legal counsel ~or patlent--rules. 
2.35-1 Legal counsel for patlent--baslS and 

purpose. 
2.36 Patlent·s tamlly and others-rules. 
2.36-1 Patient's ta.mlly and others-basis 

and purpose. 
2.37 Thlrd party payers and funding 

sources-rules. 
2.37-1 Third' party payers and funding. 

sources-basis and pUl'pose. 
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Sec. 
2.38 

3,.;38-1 

2.39 

2.39-1 

2.40 

2.40··1 

Employers !lond employment agen
citfs--rules. 

EmployeJ'8 and employment agen
cles-baslll and purpoae. 

Ci'lmInal Justice system referrals and 
tunctlons-:-rules. 

Cr~al Justice system referrals and 
functions-basis and purpose. 

Situations not otherwise provided 
for-rules. . 

Situations not otherwise provldeo: 
for,-basis and purpose. 

Subpart D--Dlsclosures Without Patient Consent 
2.51 lifedlcal eme;genCles-rules. 
2.51-1 MediCa;! emergencies-basis and pur

pose. 
2.52 Research, audl.t, and evaluation-

rules. 
2.52-1 Research, audl~, .and· evaluatlon

basis and PUl'POse. 
2.53 Government agencies-rules. 
2.53-1 GOvernmental agenCies-basis and 

. purpose. . 
2.54 Patient Identify1ng 1nforlIU\tlon In 

connection With examlnatlons
rules. 

2.54-1 Patient Identlfy1ng Information In 
connection with examinations
basis and purpose. 

2.55 Supervision and regulation of nar-
cotlo ma1ntenance and. detoxJ.fi~.a
tlon programs-rules. 

2.55-1 Supervision and regulation of nar
cOtic malntenab.ce and detoxifica
tion programs-basis and purpose. 

2.56 Prohibition on disclosure 01' patient 
Identities from researcb, audit. or 
evaluation records-rules. 

2.58-1 PrOhibition on disclosure ot patient 
Identlte6 from research, audit, or 
evalu8.;~lon records-basis and pur
pose. 

Subpart E-Court Orders 
2.61 Legal effect ot order-rules. 
2.61-1 Legal effect of order-basis and pur

pose. 
2.62 Inappllcabll1ty to secondary rec-

ords-ruleS •• 
2.62-1 InappllcabU1ty to . secondary rec

ords-basis and purpose. 
2.6~ Limitation to objective data-rules. 
2.63-1 Limitation to objective data-basis 

and purpose. 
2.64 Procedures and criteria In general-

rules. 
2.640-1 Procedures and criteria In general,

l:!asls and purpose. 
2.65 Investigation and prosecution of pa-

tients-rules. 
2.65-1 Investigation and prosecution of pa

tients-basis and purpose. 
2.66 Investigation and prosecution of 

progra~ru1es. 
2.68-1 Investigation and prosecution of 

programs-basis and purpose. 
2.67 Undercover agents and Informants-

rules. 
2.67-1 Undercover agents and Informants

basis and purpose. 

Subpart A-Introductory Statement 

§ 2.1 Statutory authority-drug abuse. 

(a) Statutory provisions effective 
May 14, 1974. Insofar as the provisions 
of this part pertain to any program or 
activity relating to drug abuse education, 
training, treatment, rehabUftation, or 
research, such provisions are authorized 
under section 408 of Pub. L. 92-255, the 
Drug Abuse Office and Treatment Act of 
1972 (21 tJ'.S.C. ,u 75) as amended by 
section 303 ot Pub. -L. 93-282 (88 stat. 
137). That section reads as follows: 
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§ 408. Confidentiality of patient recOl·ds. 
(a) Records Of the Identity; diagnosis, 

prognosis, or treatment or any patient which 
are rualntalned 1Jl connection wltb the per
formance ot· any drug abuse prevention 
functloll ponducted, regulated; or directly or 
Indirectly aSSisted by any department or 
agency of the United states shall, except"as 
provided In subsection (c), be confidential 
t.!:.d be disclosed only for the purposes and 
under the circumstances expressly a\,thor
ized under subsection (b) of this section. 

(b) (1) The content ot any record referred 
to In subsection (a) may be disclosed 1n ac
~ordance with the prior written consent of 
tbe patient with respect to wbom such rec
ord is ma1ntalned, but only to such extent, 
under such circumstances, and for such pur
po~s as may be allowed under regulations 
prescribed pursuant to subsection (g). 

(2) Whether or not the patient, with re
spect to whom any given record referred to In 
subsection (a) of tbis section Is ~Intalned, 
gives bis wrItten consent, tbe cont&nt of 
&ucb record may be disclosed as follows: 

(A) To medical personnel to the extent 
necessary to meet a bona !lde medical emer
gency. 

(B) To quaUfied personnel for the purpose 
of conducting scientifiC research, manage
ment audits, financial audits, or' program 
evalUation, but such personnel ~y not Iden
tifY, directly or 1ndlrectly, any 1ndlvldual 
patient 1n any report of such research, audit, 
or eValuation, or otherwise disclose patient 
Identities In any manner. 

(C) It authorized by an !\pproprlate order 
of a court of cpmpetent jurisdiction granted 
after appllcatlon shOWing good cause there-' 
for. In assessing good cause the court shall 
weigh the public Interest and tbe need tor 
disclosure against tbe Injury, to the patient, 
to the pbyslclan-patlent relatlonshtp, and to 
tbe treatment services. Upon the granting ot 
sucb order. ·the court, In determining the ex
~ent to whlcb any diSClosure Of all or any 
part of any record Is necessary, shall Impose 
appropriate S!!-feguards against unauthorized 
disclosure. 

(c) Except as authorized by a court order 
gt'anted under subsection (b) (2) (C) ot this 
section, no record referred to In subsection 
(a) may be used to 1nltlate or substantiate 
any criminal charges against a patient or to 
conduct any Investigation ot a patient. 

(d) The problbltlons of tbls section con
t1nue to apply to records concerning any. In
dividual who has been a patient, irrespective 
ot wbether or when be ceases to be a patient. 

(e) The prohibitions of this section do not 
apply to any 1nterchange of records-

(1) wttb1n the Armed Forces or within 
those components of the Veterans' Admin
Istration furnishing health care to veterans, 
or 

(2) between such components and tbe 
Armed Forces. 

(f) Any person who Violates any provision 
of tbls section or any regulation Issued pur
suant to this section shall be fined not more 
than $500 In the case of a first offense, and 
not more tban $5,000 In the case of each Bub
sequent offense. 

(g) The Director of the Special Action ot
fice for Drug Abuse Prevention, after consul
tation with the. Administrator of Veterans' 
Affairs and the heads of other Federal de
partments and agencies substantially affected 
tbereby, shall prescribe regUlations to carry 
out the purposes of this section. Theile reg
ulations may conta1n such -definitions, and 
may provide tor such safeguardS and pro
cedures. Including procedures and criteria 
for- the Issuance and scope ot orders under 
subsection' (b) (2) (C), as In the judgment ot 
tbe Director are necessary or proper to effec
tuate the purposes Of this section, to prevent 
clroumvention or evasion thereot, or to fa
Cilitate compllance therewith. 

, 
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(b) Amendments effective June 3D, 
1975. Effective on the date specified in 
sectio.n 104 of the Drug Abuse Office and 
Treatment Act of 1972 (June 30, 1975), 
the first sentence of sec;tion 408(gLabove, 
will be amended by striking "Director of 
the Special Action Office for Drug Abuse 
Prevention" and inserting in lieu thereof 
"Secretary ,of Health, Education, and 
Welfare", and the second sentence of 
such section will be amended by striking 
"Director" and inserting "Secretary" in 
lieu thereof. Also effective on that date, 
section 408, above, will be further 
amended by (1) striking out "The" and 
inserting in lieu thereof "Except as pro
vided in SUbsection (h) of this section, 
the" in the first sentence of subsection 
(g) of such section; and (2) adding at 
the end of such section the following 
new SUbsection: 

(h) The Administrator of Veterans' Affairs, 
through the Chief Medical Director, shall, 
to the maximum feasible extent consistent 
with tbelr responslblllties under title 3a. 
United Eltates Code, prescribe regulations 
making applicable the regulations estab
!lshed by the Secretary under subsection (g) 
of this section to records maintained In con. 
nectlon with the provision of hospital care. 
nursing home care, domlclllary care, and 
medical services under such title 38 to vet
·erans suffering from drug abuse. In prescrib
Ing and Implementing regulations pursuant 
to this subsection, the Administrator shall, 
from time to time, consult with the Secre
tary In order to achieve the maximum pos
sible coordination of the regulations, and 
the Implementation thereof, which they each 
prescribe. 

§ 2.2 Statutory authoritY-II I c () h.o I 
abuse. 

Insofar as thE:. provisions of this part 
pertain to any program or activity relat
ing to alcoholism or alcohol abuse edu
cation, training, treatment, rehabilita
tion, or research, such provisions are 
authorized under section 333 of Pub. L. 
91-616, the Comprehensive Alcohol Abuse 
and Alcoholism Prevention, Treatment 
and Rehabilitation Act of 1970 (42 U.S.C. 
4582), as amended by section 122 (a) of 
Pub. L. 93-282, the Comprehensive Al
cohol Abuse and Alcoholism Prevention, 
Treatment, and Rehabil1tation Act 
Amendments of 1974 (88 Stat. 131>. As 
so amended,. that section reads as 
follows: 

CONFIDENTIALITY OF RECORDS 

SEC. 333. (a) Records ot the Identity, diag
nosiS, prognosla, or treatment ot any patient 
which are maintained in connection with the 
performance of any program or activity re
lating to alcohol1sm or alcohol abuse ed\;ca
tlon, training, treatment, rehabilltatlon, or 
research, which Is conducted, regulated, or 
directly or Indirectly assisted by any depart
ment or agency ot the United States shall, 
except as provided In subsection (e), be con
fidential and be disclosed only for the pur
pooes and under the clrcumst.ances expressly 
authorized under subsection (b) of this 
section. 

(b) (1) The content ot any record referred 
to In subsection (a) may be dlaclosed In ac"' 
coi'dance with the prior written consent of 
the patient with respect to whom such rec
ord Is ma1htalned, but only to such extent, 
under such circumstances, and for such pur
poses as may be allowed under regulations 
prescribed pursuant to subsection (g). 
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(2) Whether o~ not the patient, with re
spect to whom any given record referred to 
In subsection (a) of this section Is main
tained, gives his written consent, the content 
of sucb record may be dt/lclosed as follows: 

(A) 'To medical personnel to the extent 
necellSBry to meet a bona fide medical emer
gency. 

(B) To quaUfied personnel for the pur
pose of conducting SCientific research, man
agement audits, finanCial .audlts, or program 
·evaluatlon, but such personnel may not Iden
tity, directly or Indirectly, any Individual 
patient In any report of such research, audit, 
or evaluation, or otherwise disclose patient 
Ident.ltles In any.manner. 

(C) It authorized by an appropriate order 
of a court of competent Jurisdiction granted 
after application showing good . .cause there
tor.In assessing good cause the court shall 
we1gh the publ1c Interest. and the need for 
disclosure against. the Injury to the patient, 
to the physician-patient .relatlonshlp. and 
to the treatment services. Upon the granting 
of sUch order, the court, In determining tJie 
extent to which any disclosure ot all or any 
part'of e,ny record Is necessary, phall Impose 
appropriate safeguards against unauthorized 
disclosure. 

(c) Except as autborized by a court order 
granted under subsection (b) (2) (C) of this 
section, no record referred to In subsection 
(a) may be used to Initiate or substantiate 
any' criminal charges against a patient or to 
conduc!t any Investigation of a patient. 

(d) The prohibitions of this section con
~inue to apply to records concerning any In
dividual who has been a patient, irrespective 
of whether or when he ceases to be a patient. 

.(e) The problbltlons of tbls section do 
not· apply to any Interchange of recordl!-

(1) within the Armed Forces or within 
those components ot the Veterans' Admin
Istration furnishing healtli care to veterans, 
or 

(2) between lIuch components and the 
Armed Forces. 

(t) Any person who Violates any provi
sion Of th~,sectlon or any regulation Issued 
pursuant to this section shall' b~ fined not 
more than $500 In the case of a first offense, 
and not more than $5,000 In the ce,se of each 
subsequent offense. 

(g) Except as provided In. subsection (h) 
of this section, the Secretary shall prescribe 
regUlations to carry out the purposes of th,ls 
section. These regulations may contain sllcb 
definitions, and may provide tor such safe
guards and procedures, InclUding procedures 
and cr.ltet;la for tbe Issuance and scope ot 
orders under subsection. (b) (2) (0), as In 
the judgment of the Secretary are necessary 
or proper to effectuate the purposes Of this 
section, to ~reven't circumvention or evasion 
thereot, or to facilitate compllance 'there
with. 

(h) The Adml$trator of Veterans' Affairs, 
through the Chlet Medical Director, shall, to 
the maximum feasible extent consistent with 
their responsibilities under title 38, United 
States Code, prescribe regulations making 
applicable the regulations prescribed. by the 
Secretary under subsection (g) of this sec
tion to records maintained In connection 
with the provision of hospital care, nurs.lng 
home care, domlc1l1ary care, and medical 
services under sucb title 38 to veterans SUf
fering from alcohol abuse or alcohollsm. In 
prescribing and implementing regulations 
pursuant to this subsectJon, tbe AdmlnlstrR
tor shall, fTom time to time. consult with 
the Secretary 10 order to acbleve tbe maxi
mum possible coordination ot the regula
tions, and the implementation thereot, 
which tbey eacb presn·lbe. 
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§ 2.3 Previous regulations as controlling 
authority. 

Attention is called to the interpreta
'tive regulations, issued by the Special 
ActiQ,n Office for Drug AQilse Prev.ention 
(37 FR 24636, November 17, 1972, as re
vised 38 FR 33744, December 6, 197:-';, 
referred to herei17a.fter in this part as 
tb.1l "previous regulations"): Those regu
lations have been given a special lltatus 
as contraIl1ng authority by. the provi~ 
sions of section &03(d) of Pu~. L. 93-282, 
as well as the references hi. the legisla
tive history of that act to the precedents 
established under- section 408 of Pub. L. 
92-255. Such references appear at pag~ 
11 of House Committee Report No. 93-, 
759 and at page H3563 of the' Congres
sional Record for May 6, 1974. The latter 
citation Is to a detailed analysis of the 
bill in itsAftnaiform wllich was submitted 
for the Record by its fioor manager, 
Chairman staggers of the Interstate and 
Foreign Coml,Ilerce Committee, when the 
bill was up for final action by the House 
of ~epresentatives. 
§ 2.4 General purposes. 

(a) Policy objectives., The purpose of 
the regulations set forth. in this part Is 
to !:x.plement the authorizing legislation 
in a manner that, to the extent practica
ble, takes into account two streams of 
legal thought and social policy. One has 
to go with ,n:hancing the quality and 
attractivenes::. of treatment systems. The 
other is coricerned with the interests of 
patients as citizens, most particularly 
in regard to protecting their rights. of 
privacy. Within each stream there are 
cross-currents, and it should come as no 
surprise that areas of turhulence are tb 
be found at their confiuepce; 

(b) Limited purpose. The regulations 
contained in this part are not intended 
to direct the manner in which substan
tive ·functio~, such as research,. treat
ment. and evaluation, should be carried 
out, but rather to define the minimum 
requirements for the protection of con
fidentiality of patient records Which must 
be satisfied in connection with the con
duct of those functions in order to carry 
out the purpOSeS of the authoriZing 
legislation. This does not mean that ob
servance of only the minimum legal re
quirements is always the 'wisest course, 
but in framing these regulations, allow
ance has necessarily been made for a. 
diversity of emphasis and approach in 
the malfy different jurisdictions and by 
the great variety of public and private 
agencies which must find a way to func
tion within the limits here prescribed. 
§ 2.5 Format. 

(a) Basis and purpose sections. Each 
sectioI]. setting fortq rules on any given 
topic in Subparts B through E ot this 
part is followed by a section setting forth 
their basis and purpose. In many cases, 
the basis and purpose section is itself 
an interpretative rule regarding the legal 
authority of the rulemakers. In other 
instances, it summarizes historicSl or 

evidentiary material relevant to the 
vaUdity and interpretation of tne section 
which precedes it. 

<b) statutory rules fully incorporated. 
Although, for convel).ience· of reference, 
the statutory basis for this part Is set out 
in full in §§ 2.1 and 2.2; the regulations 
in Subparts B through E of this part are 
intended to include :all of the operative 
statutory provisions. 
§ 2.6 Admini.stration and enforcement 

in general. 

It is not contemplated that any par
ticular agency will be set up specifically . 
to enforce compl1ance with this part. 
Programs which receive Federal grants 
may be mon1t¢'ed for compliance with 
this 1\nd other applicable Federal law. as 
an incident to the grant administration 
process. Similarly; FDA inspectio~ of 
methadoIJ.e. programs will include inspec
tion for compliance with this part, which 
is incorporated by reference in the meth.
adoI)e regulation (21 CPR 31,0.505). 
§ 2.7 Reports ~f violations. 

Any violation may be reported to the 
United States Attorney for the judicial 
district in which' the violation occurs. 
Violations on the part of methadone pro
grams may' be .reported to the regional 
office,; of the Food and Drug Adminis
tration. Violations on the part of a Fed
eral grantee \or conti'actor may be re
ported to thE1 Federal agency l,Ilonitoring 
the grant or contract. 

Subpart B>-General Provisions' 
§ 2.11 De.finitions and usages.-Rules. 

(a) Authorizing legislation. The term 
"authorizing legislation" means section 
408 of the Drug Abuse Office and Treat
ment :Act of 1972 (21 U.S.C. 1175) and 
section 333 of the Comprehensive Alcohol 
Abuse 'and Alcoholism Prevention, Tres.:';-· 
ment, and Rehabijitation Act of 1970 (42 
U.s.C. 4582), as such sections may be 
amended and in effect from time. to time. 

(b) Construction of terms. The definI~ 
tions and rules of construction set forth 
In this section are' applicable for the pur
poses of thiS paJ;t. To the extent that they 
refer to terms used in the authorizing 
legislation,. they are also applicable for 
the purposes of such legislation. 

(c) Alcohol ab!LSe. The term "alcohol 
abuse" includes alcoholism. 

(d) Drug abuse. The term "grug abuse" 
includes drug addiction. 

(e) Diagnosis and treatment. The 
terms "diagnosis" and "treatm~nt'! in
clude interviewing, counselI1ng, and any 
other services or activities carried on for 
the purpose of or as an incident to diag
nosis, treatment, or rehabilitation with 
respect to drug abuSe or alcohol abuse, 
whether 01' not conducted by a member 
of the medical profession. 

(f) Program. 
(1) The term "program", when refer

ring to an individUal or organization, 
means either an individual or an orga
nization furnishing diagnosis, treatment. 
or referral for alcohol abuse or drug 
abuse. 

FEDERAL REGISTER, V~)L. 40, NO. 127-TUESDAY, JULY 1, 1975 

- 9 -

----.. 



(2) The term "program", when not 
used in the sense defined in paragraph 
(f) (1), means a plan or procedure, 
whether functional or. organizational, 
and whether or not governmental, for 
deallng with alcohol abuse or drug abuse 
problems froIn either an individual or 
a social standpoint', 

(g) Program evaluation. 
The term "program evaluation" means 

an evaluation of-
(1) The eft'ectiveness, efficiency, c'om

pliance with appllcable therapeutic, 
legal,or other standards, or other as
pects of the performance, of a ·program 
as defined in paragraph (f) (1) of this 
section, or 

(2) The validity, effectiveness, effi
ciency, practicability, or other aspects 
of the utility or success of a :Jrogram 
in the sense defined in paragraph (f) (2) 
of this section. 

(h) Program director. The term 
"program director" in the case of a 
program which is an individual means 
that individual, and in thJ;l case of a 
program which is an organization, 
the individual, if any, who is the prin..; 
cipal, or, in the case of organizations 
consisting of partners or under the con
trol of a board of directors; board of 
trustees or other governing body, the 
individual designated as program direc
tor, managing director, or otherwise 
v¢ed with executive authority with 
respect to the organization. 

(i) Patient. The term "patient" means 
any individual (whether referred to as a 
patient, client, or otherwise) who has-ap
piled for or been given diagnosis or treat
ment for drug abuse or alcohol abuse and 
includes any Individual WhO, after arrest 
on a criminal charge, is intervIewed 
and/or tested in connection with drug 
or alcohol abuse preliminary to a deter
mination as to llI1gibllity to participate 
in a treatment or rehabilitation program. 

(j) Patient identifying information. 
The term "patient identifying Infor
mation" means the name, address, social 
security number, or similar information 
by :which the identity of a patient can 
be determined wIth reasonable accuracy 
and speed either directly or by refer
ence to other publicly available infor
mation. The term does not Include a 
patient identifying number assigned by 
a program. 

(k) Alcohol abuse or drug abuse pre
vention function. The term "alcohol 
abuse or drug abuse prevention function" 
m~ans any program or activity relating 
to alcohol abuse or drug abuse educa
tiOl), training, treatment, rehabilitation, 
or research·,..and includes any such func
tion even when performed by an orga
nization whose primary mission is in the 
field of law enforcement or is unrelated 
to. alcohol or drUgs. 

(1) The term "person" means an in
dividual, a partnership, a. corporation, a 
trust,· a .Federal or state governmental 
agency, or any other legally cognizable 
entity. . 

em) Service organization. The term 
"service organization" means a person 
which provides services to a progilim 
such as data processing, dosage prepara-
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tion, laboratory analyses,.or legal, med!- the case of self-and-family insurance 
cal, accounting, or other professional coverage or similar arrangements) evi
services. denced by a contract, an insurance pol-

(n) Qualified servic~organization. The icy a certificate of membership or par
term "qual1fied service organization" ticipation, or similar documentation. 
means a service organization which has (t) Funding source. The term "fund
entered into a written agreement with a ing source" means any individual or any 
program pursuant to which the ser~ice public-or private organization, including 
6rganization- any Federal, state, or local governmental 

H) acknowledges that .in receiving, agency, which makes pilyments in sup
storing, pr-ocessing, or otherwise dealing port of a program. A funding source is 
with any information from the program not, as such, a third party payer. even 
about patients in the progTam, it is fully where its payment sare based directly 
bound by the provisions of this part; or indirectly on the program's patient 

(2) undertakes to institute appropri- load with or without respect to specified 
·ate procedures for safeguarding such in- categories of eligible persons. 
formation, with particular reference to (u) August 22, 1974 draft. References 
patient identifying information; and to the "August 22, 1974 draft" are to the 

(3) undertakes to resist in judicial pro- draft regulations set out in the. Advance 
ceedings any efforts to obtain access to Notice of Proposed Joint Rulemaking 
information pertalning-i;o patients other- published in the FEDERAL REGISTER. on 
wise than as expressly provided for in AUgust 22, 1974, 39 FR 30426, by the 
this part. . Department of Health, Education, and 

(0) Records, The term "records" in- Welfare'and the Special Action Office for 
cludes any information,whether re- Drug Abuse Pre'Te:qtion. 
corded or not, relating to a patient, re- §2.11-1 Definitions and uSlIge,.-B",h 
ceived or acquired in connection with the and purpose. 
performance of any alcohol abuse or drug 
abuse prevention function, whether such (a) In general. The definitions are 
receipt or acquisition is by a program, a based upon the legislative history of and 
qualified service organization, or any experie,nce witlI'the authorizing legisla
other person. tion, and are intended as aids to con-

(p) Communications not constituting strulng the provisions of this part to 
disclosure. The following types of com- carry out the purposes of those statutl?s, 
munications do not constitute disclosures (b) Coverage of applicants for treat-
of records: ment. Section 2.11(1) is intended to make 

(1) Communications of information it clear that records of the identity and 
within a program between or among per- other iIiformation about a person whose 
sonnel having a need for such informa- appl1cation is rejected or withdrawll are 
tion in connection with their duties. fully as much covered by this part. as 

(2) Communications between a pro- records pertaining to a patient act.u[lUy 
gram and a qualified service organlza- accepted for treatment. 
tion of information needed by the orga- (c) Program terminology for palit'll (,' 
nlzatlon to perform its services to thp. not controlling. While many program:; 
program. prefer tb use. "client" or some other term 

(3) Communications of information instead of "pat.ient" to describe the re
which includes neither patient identify- cipientS of their services, it is believ('d 
lng information nor identifying numbers preferable to use terminology in this parl 
assigned by the program to patients. which is consistent with that used in the 

(q) Previous regulations. The ternl authorizing legislation. It should be 
"previous regulatiOns" refers to the in- clearly understood, however, that til£' 
terpretative regulations issued by the records of any individual who fits the 
Special Action Office for Drug Abuse definition .set forth in § 2.11 (i) arc 
Prevention, Originally published Novem- covered, no matter what terminology the 
ber 17, 1972, 37 FR 24636, as revised program may use to designate his statu::;. 
December 6, 1973, 38 FR 33744. (d) Origin of "prevention function" 

(r) state law. The term "State law" terminology. The definition of alcohol 
refers to the law of a State or other juris- abuse'or drug abuse prevention. function 
diction, such as the District of Columbia, in § 2.1Hk) is adapted from the defini
as distinguished from Federal law in tion cif drug abuse prevention function 111 
general. As applied to transactions which section 103(b) of the Drug Abuse Office 
do not take place in any State or other and Treatment Act of 1972 (21· U.S.C. 
similar jurisdiction, the term refers to 1103 (b:» . Although there was no corre
Federal common law as mOdified by any sponding defined term available to the 
applicable Federal statutes and regula- draftsman of the 1974 amendment to 
tions. section 333 of the Comprehensive Alco-

(5) Tftird party payer. The term hal Abuse and Alcoholism Prevention, 
"third party pB,yer" means any organi- Treatmont, and Rehabilitation Act ot'c 
zation (or person acting as agent or 1970 (42 U.S.C. 4582), it is clear fl'om til ... 
trustee for, an organization· or fund) legislative history that the coverage 01 
which pays' or agrees to pay for dlag- alcohol abuse patient records was in-

A . tended to be fully as wide as the coverage 
nosis or trdhtment furnished or to be of drug abuse patient records; and the 
furnished to a particular individual, .definition in § 2.11(k) refiects that in
where such payment or agreement to pay tentlon. 
Is on the basis of an individual relation- (e) "Ambiguity oj the term "program". 
ship between the p!!,yer and the patient It is recognized that It is ordinarily POol' 
(or a member of tlre patient's family In drafting technique to use the same term 

FEDERAL REGISTER, VOL. 4,0, NO. 127-TUESDAY, JULY " 1975 

- 10 -

(I 

l '· .' I 
, ! : 

l 
t. ! ir' 

"i 
-< 
i 

A 

i 

\: i 
I 
U 
fj 

11 ! 
" IJ g 

I! 
\1 
I' i :t 

.• ~ 
1 
:4 , 
I 

i t,; 
j 

'i ., 
t 
j , 

:1 

j 
! 

! 
I 
I 

I 
"j 

.1 

! 
j 

27806 RULES AND REGULATIONS 

in senses which "re as different, yet in the Armed Forces, within those com
relatp,d, as those in §§ 2.1H!> (1) andponents of the Veterans' Administration 
2.11 (f) (2) . This part, however, has to be .. fUrnishing health care to veterans, or be
read both in conjunction with the Food tween such components and·the Armed 
and Drug Administration's M~thadone Forces, of records pertaining to a per
Regulation and the Drug Abuse Office son relating to a period when such per
and Treatment Act of 1972. Tha Metha- son is or was subject to the Uniform Code 
done Regulation (21 CFR 310.505) of Military JUs,tice. 
clearly uses the term "program" in the (2) Except as provlded in paragy.!l!ph 
§ 2.11 (f)(l) sense. In sectloD. 103(b) of (b) (1) of this section, this part applies 
the Act (21 U.S.C. 1103(b», it is clearly to any communication between any per
used in the § 2.1Hf> (2) sense, and the son outside the. Armeq Forces and any 
usage in section 408(b) (2) (B) of the Act person within the Armed Forces. 
has from its original enactment been ad- (3) Except as proVided in paragraph 
ministratively interpreted to include both (b) (1) of this section, this part applies, 
senses. As used in thiS part, the context insofar as it pertains to any drug abuse 
should indicate the intended meanings prevention function, to any communica
with sufficient clarity to make thispref- tlonbetween any -perspn outside those 
erable to creating and defining new ter- components of the Veterans' Administra
minology which would be different from tion furnishing health care to veterans 
. that used in related regulations and the and any person within such components, 
authorizing legislation. until such date as the Secretary of 

(f) Construction of disclosures. Sec- Health, Education and Welfare .exercises 
tion 2.11(p) is intended to clarify the his authority (conferred by an amend
status of commUnications which a.re car- ment effective June. 30, 1975) to prescribe 
ried on within a program or between a reguIntions under section 408 of Pub. L. 
program and persons or organizations 92-255 (21 U.S.C. 1175). After such date, 
which are assisting it in providing pa- this part applies thereto to sucn extent, 
tient. care. The authorizing legislation' as the Administrator of Veterans' Af
was not intended to proh1bit programs fairs,' t.hrough the Chief Medical Direc
from carrying on accepted practices in tor, by regulation makes the provisiOns 
terms of obtaining specialized services of this part applicable thereto. 
from outside organizations. In conjunc- (4) Except as provided .in paragraph 
tion with the definition of qualified serv- (b) (1) of this section, this'part applies, 
ice organizations, set forth in § 2.1Hn), insofar as it pertains to allY alcohol 
the provisions of § 2.11 (p) should pre- abuse preVention function, to any com
verJ.t the development. of abuses in this munication between any person outside 
area. those components of the Veterans' Ad
§ 2.12 Applicability.-Rulcs. 

(a) In general. Except as provided in 
paragraph (b) of this section, this part 
applies to records of the identity, diag
nosis, prognosis, or treatment of any pa
tient which are maintained. in' connec
tion with the performance of any alcohol 
abuse or drug abuse prevention func
tion-

Cl) Which is conducted in whole or in 
part, whether directly or by grant, con
tract, or otherwise, by any department 
or agency of the United States, 

(2) For the lawful conduct of which 
in whole or part any license, registration, 
application, or other authorization is re
quired to be granted or approved by any 
department or agency of the United 
States, 

(3) Which is assisted by funds sup
plied by any department or .agency of the 
United States, whether directly through 
a grant, contract, or otherwise, or in
directly by funds supplied to It State or 
local government unit through the me
dium of contracts, grants of any descrlp
tion, general or special revenue sharing, 
or otherwise, or 

(4) Which is assisted by the Internal 
Revenue Service of the Department of 
the Treasury through the allowance of 
income tax deductions for contributions 
to the program conducting 'such func
tion, or by. a way of a tax-exempt status 
fol' such program. 

(b) Armed Forces and Veterans' Ad~ 
ministration. ' 

(1) The proviSions of this part do not 
apply to any interchan~e, entirely with-

ministration furnishing health care to 
veterans and any person within such 
componeAts, to such extellt as the Ad
ministrator of Veterans' Affairs, through 
the Chief Medical Director, by regulation 
makes the provisions of this part ap
plicable thereto. 

(c) Period covered as affecting appli
cabilitv. The prOVisions of this part apply 
to records of identity, diagnOSiS, prog
nosis, or treatment pertaining to any 
given individual maintained over any 
period of time which, irrespective of 
when it begins,' does not end before 
March 21, 1972, in the clise of diagnosis 
or treatment for drug abuse or before 
May 14,1974, in the case of diagnosis or 
treatment for alcohol abuse. 

(d) Applic~bility determined by nature 
and purpose of records. The applicabl11ty 
of the provisions of this part is deter
mined by the nature and purpose of the 
records in question,. and not by the status 
or primary functional capacity of therec
ordlceeper. 
§ 2.12-1 Applicllbility.-BlIsis lind pur

pose. 

(a) The broad coverage provided by 
§ 2.12(a) is appropriate in the light of 
the remedial purposes of the statutes as 
well as the practical desirjlbllity of cer
tainty and uniformity. Sections 2.12 (a) 
(1) and 2.12(a) (2) simply follow the 
terms of SUbsection (a) of the statutes, 
with some explanatory material for the 
sake of clarity and explicitness. 

(b) Sections 2.12(80) (3) and 2.12(80) 
(4) are based upon the use by Con~ 
of the phrase "directly or indirectly .a.s-

sisted by any department or agency of 
the United States". In' the light of the 
multiplicity and extent of Federal pro
grams and policies whJch ,can be of as
sistance to drug and alcohOlism pro
grams, this wording strongly suggests an 
intention to provide the broadest cover
age .consistent with the literal terms of 
the statutes. Many' p!;,ograrru: commence 
with direct Federal assistance, finanCial, 
technical,or both, and later continue 
with State aid and prIvate, tax-deducti-. 
ble contributions. It would·be manifestly 
contrary to the general policy sought to 
be effectuated by the legislation if. the 
confidential status of a program's rec
ords were to terminate, or,even be caned 
into question, by the cessation of direct 
Federal assistance. 

(c) With regard to § 212(a) (3), it 
seems clear that whenever a State' or 
local government Is assisted by the Fed
eral government by way of revenue shar
ing or other unrestricted grants, all of 
the programs and activities of the State 
or local government jlre thereby indi. 
rectly assisted, and thus meet that aspect 
of ·the statutory criteria for coverage. 

(d) Section 2.12(a) '(4-) follows the 
doctrine es~blished in McGlotten v. Con
nally, 338 F. SUPP. 448 (D.C. D.C., '1972), 
in which it was held that the. deductible 
status of contributions to an organiza
tion constitutes "Federal financial as
sistance" wIthin the"meaning of section 
601 of the 1964 Civil Right&.Act (42 
U.S.C. 200Od). The inclUSion of. the ad
jective "indirect" as a modifier of the 
tenn "assistance" as used in the pl:oVi
sions of law authorizing this part ~ug_ 
gests an intention to provide coverage at 
least as broad, if not broader than, sec
tion 601 of the Civil Rights Act in respect 
of financial assistance. See, also; Green 
v. Connally, 330 F. SUPP .. 1150 (D.C. D.C., 
1971) aff'd sub. nom. Coft v Green, 404 
V.S. 997,. 92 S. Ct. 564, 30 L. Ed. 2d 550 
(1971). . 

(e) Section 2:12(b) essentially repeats 
the interpretat1onF~;\ven in § 1401.02(b) 
of the previou.s regUlation except' that it 
takes account of the special prOvisions. 
inserted in the new law with reference 
to the Veterans Administration, and 
makes clear that the e..'Cemptil>n for com
munications Within the military-VA sys
tem does nQt generally a.pply ~ recorda . 
pertaining to civilians. 

(f) Section 2.12(c), which deals with 
the question of how the periOd covered 
by any given set of records affectS the 
applicabll1ty of these regulations to them, 
restates the principle set forth in § 1401.-. 
02(a) o~-:-J;he previous regulatIons, and 
applies it 'tO~r..ords in the field of alcohol 
abuse as well as drug .abuse. The author
izing legislation contains no effective 
date provisions. A construction which' 
would apply the statutes to recqrds of 
completely closed treatment epmodes, 
records necessarily made and maintained 
prior to the enactment of the legislation, 
would create serious adminIstrative prob
lems. It seems doubtful, in any case, 
whether such records have been "main .. 
tained," within the meaning' Of tile iliato
utes, during any period Of. tlme after 
their enactment .. On the other h~d, if 
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treatment is actually carried on after the 
enactment of the applicable statute, then 
all the records should be covered ir
respective of when treatment was begun, 
because such records clearly are being 
"maintained" after the enactment of the 
legislation. 

(g) Section 2.12 Cd) has been included 
to make explicit one of the legal impli
cations of the authorizing legislation, 
which is cast in terms descriptive of the 
records which are to be confidential 
rather than of the recordkeepers on 
whom a duty is thus imposed. The result 
is that, for example, where a State 
agency maintains an individual client 
record which contains identifying infor
mation about a client (I.e., patient) re
ceiving treatment or rehabilitation serv
Ices for d.J;J1g abuse, such.a record is clear
ly a record maintained in connection with 
a drUg abuse prevention function, and is 
subject to the prOVisions of this part. The 
fact that the record may also be required 
by statute Or reguJ~tions pertjiirung to 
eligibility for Federal Financial Partici
pation would in no way exempt the rac
ord from -the prohibitions and require
ments of this part. Thus, it would be-un
lawful and. a violation of these regUla
tions for such a record to be made avail
able to a law enforcement agency, or to 
determine (without the prior written 
consent of the cllent) eliglb1l1ty for other 
welfare benefit.s, or for any other ad
ministrative or· investigative uses or pur
J)OSE:S which would involve or result in an 
identification of the client to a third 
party. 
§ 2:.13 General rules regarding eonfi. 

dentiality.-Rules. 
(a) In general. Records to which this 

part applies shall be confidential and 
may be disclosed only as authorized by 
this part, and may not-otherwise be di
vulged in any civil, criminal, admi.nis
trative, or legislative proceeding con
ducted by any Federal, State, or local 
authority, whether such proceeding is 
commenced before or after the effective 
date of this part. 

(b) Unconditional compliance re
quired. The prohibition upon unauthor
ized disclosure applies irrespective of 
whether the person seeking disclosure 
already has the information sought, has 
other means of obtaining it, enjoys om
clal status, has obtained a subpoena, or 
asserts any other justification or basis 
for disclosure not e,r,pressly authorized 
under this part. 

(c)' Information covered by prohibi
tion. The prohibition on unauthorized 
disclosure covers all information about 
patients, including their attendance or 
absence, physical whereabouts, or status 
as patients,. whether or not recorded, in 
the possession of program personnel, ex
cept as provided inparag),'aph (d) of this 
section. , 

'(d) Crimes' on program premises or 
agqinst program personnel. Where a pa
tient commits or threatens to commit a 
crime on the premises of the program or 
against personnel of the program, 
nothing in this part shall be construed 
as prohibiting personnel of the program 
from seeking the assistance of, or l'e-
#:"f¥4~~1'lt} r.!\. 
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porting such crime to, a law enforcement 
agency, but such repmi; shall not iden
tify the suspect as a patient. In 
any such situation, immediate consider
ation should be given to seeking an order 
under Subpart E of this part to permit 
the disclosure of such limited informa
tion about the patient as may be neces
sary under the circumstances. 

(e) Implicit and negative disclosures 
prohibited. The disclosure that a person 
(whether actual or fictitious) answering 
to a particular description, name, or 
other identification is not or has not been 
attending a program~ whether over a 
period of time or on a pp,rticular occa
sion, is fully as much subject to the pro
hibitions and conditions of this part as 
a disclosure that such II. person Is or has 
been attending such a program. Any im
proper or unauthorized request for any 
disclosure of records or information sub
ject to this part must be met by a non-
committal response. . 

(f) In-patients and residents. The 
presence of any in-patient in a medical' 
facility or resident in a residential facil
ity for the treatment of drug or alcohol 
abuse may be acknowledged to callers 
and visitors with his written consent. 
Without such consent, the presence of 
any In-patient or resident in a facility 
for the treatment of a variety of condi
tions may be acknowledged if done in 
such a way as not to indicate that the 
patient i:; being treated for drug or alco
hoi abuse. 
§ 2~13-1 General rules regarding confi. 

dentiality.-Basis and purpose. 
(a) Section 2.13 (a) enunciates the 

general principle of the statutory pro
visions, and is un.changed from § 1401.03 
of the previpus r~guIations. 

(b) Sections 2.13(b) and 2.13(c) have 
been added on the basis of written com
ments on the draft regulations published 
August 22, 1974, in which there was a 
documented report that counsel for a 
program had advised the progrn.m that it 
could furnish information to the FBI 
about patients without their written con
sent and without cl>mpletlng a full judi
cial proceeding in accordance with Sub
part E of this part. Sections 2.13(b) and 
2.13(c) should clarify the original intent 
of the statutes and TeguIations to the ex
tent of precluding such errors in the 
future. 

(c) In the situation described in 
§ 2.13 (d) ,. the deslrabiI1ty of the general 
prophylactic rule prohibiting-disclosures 
by program personnel about patients re
gardless of whether such disclosures are 
from a written record must yield to the 
practical necessity to permit protection 
from, and prompt reporting of, criminal 
acts. In the preface to the first set of 
regulations Issued under 21 U.S.C. 1175, 
it was emphasized that the oI::eration of 
that section "in no way creates a sanc
tuary for criminals." (37 FR 24636, No
vember 17,1972). Section 2.13 (d) is con
sistent with that contemporaneous ad
ministrative conStruction. 

(d) Section 2.13(e) is adapted from 
§ 1401.11 of the August 22, 1974 draft. 
The suggestion that this part be cited 
when declining to give Information has 
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been deleted on the basis of comments 
that correctly pointed out that such a 
citation, it given by an institution or 
program maintaining some records 
covered by this part and some not, would 
serve to identify the records inqwred 
about as pertaining to treatment covered 
by this part. 

Section 2.13(f) merely clarifies the ef
fect of the preceding paragraphs in the 
special situations to which paragraph (f) 
relates. 
§ 2.14 Penalty IOl" violations.-Rules. 

(a) Penalty provided by law. Any per
son who violates any provision of the 
authorizing legislation or any provision 
of this part shall be fined not more than 
$500 in· th!;'! case of a first oifense, and 
not more than $5,000 in the case of each 
subsequent offense. 

(b) Application to subseque1it offen
ses. Where a defendant has committed 
one offense under either section authoriz
ing this part or any provision of this part 
authorized py that section, any ofrense 
thereafter committed under the same 
section or any provision of this part au
thorized under that section shall be 
treated Il-s a subsequent ,offense. 
§ 2.14-1 Penalty Iil~ violations.-Basis 

and purpose. 
(a) Section 2.14 states the criminal 

penalty provided for in subsection (f) of 
the sections authorizing this part .. It is 
included in this part for convenience 
and completeness. Some of the com
ments received on this section when 
originally proposed suggested that crimi
nal penalties for violation should include 
imprisonment, but such a change would 
have to be made by legislation rather 
than rulemaklng. 

(b) Section 2.14(b) clarifies the inten
tion that the "subsequent offense" need 
not be identical to the first offense, as 
long as it is committed with respect to 
the same statutory section. For example, 
a person whose first offense had con
sisted of improperly releasing the name 
of a patient in an alcohoIlsm treatment 
program would be punishable for a "sub
sequent Offense" if he later gives out in
formation from the diagnostic work-up of 
an alcoholism patient. 
§ 2.15 Minor patients.-Rules. 

(a.) Definition of minor. The term 
"minor" means a person who has not at
tained the age of 18 years or, in a State 
where a different age is expressly pro
vided by State law as the age at which 
a person ceases to be a minor. the age 
prescribed by the law o.f such st.ate. 

(b) Consent to disclosure in general. 
Except as provided in pa'tagraph (c), 
where consent Is required for any dis
closure under this }1srt, such consent in 
the case of a minor must be given by 
both the minor and his parent, guardian, 
or other person authorized under State 
law to act in his behalf, but any dis
closure made after the patient has ceased 

''to be a minor may be consented to only 
by the patient. 

(c) Rule when State law authorizes 
treatment without parental consent. 
Whenever a patient, acting alone, has the 

f .: ~i 
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legal capacity under the applloable State by subsection (g) of the authorizing 
law to apply lor .and obtain such dlagno- legislation. 
sis, counselling, administration of medi- (b) Perhaps no legal'issues are more 
cation, or other services as actually are "highly cha~ged than those affecting the 
or were provided to him l?y the progr!;!.m relaLionship of parent and chIld. Since 
with respect to which he is or was a Congress has not evidenced an intention 
patient, any co~sent required f91" dis- to affect this relationship, it Is clear that 
closure under thIS part may be giv~n only local law should govern, and the task of 
bl' the patient, notwithstanding the fact rulemaking is limited to that of insuring, 
that the patient may b'! a minor. as far as possible, that the results under 

(d) Initial contacts. When a minor Federal law are consistent with 10cal 
applies for services under circumstances policy. 
other tha~ those described in paragraph (c) Where a State has authorized the 
(c) o~ thIS section, the fact of such ap- furnishing of treatment or other serv
plicatIon may not be disclosed, (}xcept as ices of a given type to a minor without 
'an ~ncident to a communlcatio~ au- notice to or consent by the parent or 
t!l0r1Ze~ under paragraph (f) of thIS sec- guardian, It seems clear that a conslst
tlon, WIthout consent of _ the . applicant, ent Federal policy with respect to dis
to the applicant's parent, guardian, or closure requires that consent for any 
other person authorized under state law disclosure of the treatment record be 
to act on beh~f of the applicant. When given by the minor. This policy, more
such an applIcant refuses consent, it over, should not be frustrated by at
mll:St be explained to the applicant ~at tempts to enforce parental financial re
while he o! she has the right (subject sponslbility in a situation where the 
to t~e prOVISions of paragraph (f) of this State itself has determined that the 
sectIOn) to ~ithhold such consent, the minor should have a right to obtain 
se!vices ~pplied for cannot be provided services without involving the parent 
WIthout It. . . ' ( ) C II t· tt t . (d) A much more dIfficult problem Is 
. e 0 ec zon. or a ,emp ed collectwn presented in the case of a minor who ap-
of paymen.t for services. Where s~te plies for services in a jurisdiction which 
law authonzes the furnishing of servIces has not determined that a minor should 
to. a ~inor without the consent of ~he have the right to obtain them without 
mmor s parent or guardian, no inqUIry parental knowledge or consent The 
ma~ be ma~e of the ~a!ent's or guard- question may arise as to wheth~r the 
ian s finanCIal responSIbIlity, and no bill, clinician has an ethical or legal duty to 
statement, .request. for payment, or any notify the parent which confiicts with a 
othe! commliulcatIon in respec.t of such duty of nondisclosure. The rules in § 2 15 
servlce.s may be transmitted dIrectly or are based upon the theory that Fede~al 
i~directlY to such pare.nt or guardiau, law should not invalidate a State policY 
WIthout the express wrItten consent of which prohibits treatment wltho t 
the patient .. Such consent may t;ot be parental consent, but that keeping co~
mad.e a concUti?n of the furnishmg of fidential a mere application for treat
serylces except m ~he case of a program ment is not ordinarily a sufficient trans. 
whIch is ,?ot req~l1red by law, and does gression of such a State pollcy as to lte
not ~n fact ~old Itself out. as Willing. to quire an exception to the general Federal 
furmsh serVIces Irrespectlve of ability policy prohibtting disclosure of an appli
to pay.. . . cation for se~vices without the consent 

(~) AppllC.ant lackmg cap'!Czty for of the applicant. 
ratzonal chOICe. When, in the Judgment . 
of a program director a minor applicant (e) SectIOn 2.15(f) deals with the case 
for services, because of extreme youth or of the minor applican~ who lacks the ca
mental or physical condition, lacks the pacity t:o make. a ratIonal choic!) about 
capacity to make a rational decision on consentmg to dIsclosure. It 1s-based upon 
whether to consent to the notification the theory that where a person is ac
of a parent or guardian and the situa- tua}lyas well as legally incapable of 
tion of the applicant po~es a substantial actmg in his o~n interest, 'disclosures to 
threat to the life or physical well being a person who IS legally responsible for 
of the applicant or any other individual ~i~ may be made to the extent that the 
and such threat might be reduced byes .Interests of the patient clearly so 
communicating the relevant factS 'to a re.Q~lre. Any other rule could subject 
parent or guardian of the applicant cbmclan~ to an Intolerable choice be
such facts may be so communicated by tween VIolating the provisions of this 
the program director or by program per- part on th~ o~e JJ.and, or failing to take 
sonnel authorized by the director to do fcti°lninto aVOId a preventable tragedy 
so nvo v g a minor, on the other. The 

. statutes authorizing this part shouid not 
§ 2.15-1 Minor patients.-Basis lind be read as requiring Such a choice. 

purpose. § 2.16 Incompetent and deceased 
(a) The statutes authorizing this part tients.-Rules. pa· 

are totally silent OD" the Issue of the 
capacity of a minor to give consent for 5a ) Incompetent 1I.atients other than 
d mmors. Where consent is required for 

isclosurl,ls, and there is nothing in the any disclosure under this part, such con
legislative history to suggest that the sent .inthe case of a patient who has 
questio~ was evel" coDsl.dered by Con- been adjudicated as lacking the capac
gress. The question is, however, one lty. for any reason other than, Insum
),hich arises repeatedlY,and it is there- cient age. to manage his or her. own at" 
fore appropriately addressed under the fairs may be given. by th~ guardian or 
genel'al rulemaking authority "'~nf· erred other person authorized under State law "" to ,act in the patient's behalf. 

(b) Deceased patients. 
(1) In general. Except as provided in 

paragraph (b) (2) of this section, where 
consent is requlored for any disclosure of 
this part, such consent In the clI$e of 
records of a deceased patient may be 
given by. an executor, administrator, or 
other personal representative. If there 
is no appointment of a personal repre
sentative, such consent may be given, by 
the patient's spouse, or If none, by any 
responsible member of the patient's 
family. 

(2) Vital statistics. I:lthe case of a 
deceased patie'nt, disclosures required 
under Federal or State laws involving 
the collection of death and other vit'aI 
statistics may be made without consent. 
§ 2.1&-1 Incompetent and deceased 

patients.-Basis and purpo/le. 
Section 2.16 essentially J."epeats the 

substance of § 1401.04 of the previous 
reglilatlons, broadened to refiect the fact 
that the statutes now allow any con
sensual disclosures permltted'by the reg
ulations, and to eover the situation of 
deceased patients for whom no formal 
appointment of an executor, administra
tor, or other personal representative has 
been made. Written comments were re
ceived to the effect that the power to 
consent to disclosure in the caSe of a 
deceased patient shOUld be limited to Ii 
personal representative. The expel'JSe of 
probate or administration in some juris
dictions could cause financial hardship 
to survivors, and on balance It is believed 
toat where the assets of an estate are 
insumcient to justify the appointment 
of a personal representative, the .public 
interest is served by permitting others to 
consent to disclosure. 
§ 2.17 .security preeautions.-Rules. 

(a) Precautions required. Appropri
ate precautions must be taken 'for 'the 
security of records to· which this part 
applies. Records containing any infor
mation pertaining to patients shall be 
kept in a secure room,or in a locked file 
cabinet, safe, or other similar container, 
when not in use. 

(b) Policies and procedures. Depend
ing upon the type and size of the pro
gram, approprilrte p:>lIcies and proce"' 
dures should be instituted for the further 
security of records. For example, except 
wher~ this function is personally per
formed by the program director, a single 
member of the program staff should be 
designat~d to process inquiries, and re
qUests for patient information, and Ii 
written procedure should be in effect 
regulating and controlling access by 
those members of the staff whose re
sponsibilities require such. access, and 
providing for accountability. 
§ 2.17-1 Security precautions.-Basis 

and purpose. 
The enormous variatiOns in both the 

size and the type of prograIJlS. to which 
this part is applicable preclude the 
fOl"mulation of specific requirements 
With respect to the phYsical security of 
records. AlmQSt sny requirement whIch 
could be laid down would, under SODle 
Circumstances, either beimpre,cticable or 
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perverse in its eft'ects. For example, in 
a facility handlings. variety of medical 
recor~, all of which are confidential and 
so marked, a requirement that those 
pertaining to drug or alcohol treatment 
be marked in any distinctive way would 
merely ser.ve to identify such records as 
pertaining to drug or alcohol treat
ment-precisely the opposite of the in
tended result. The purpose of § 2.17, 
which is based upon § 1401.25 of the 
previous regulations, is to alert programs 
to the necessity of exercising due care 
with'respect to the security of patient 
records. 
§ 2.18 Extent of disclosure.-Rule. 

Any disclosure made under this part, 
whether with or without the patient's 
consent, shall be limited to infonnation 
necessary in the light of the need or 
purpose for the disclosure. 
§ 2.18-1 Extent of disclostIr!".-Basis 

and purpose. 

(a) Section '2.18 expresses the general 
principle, which has application in many 
di1Ierent contexts, that any disclosure 
from records covered by this part should 
be limited to fnforilii'\tion necessary in 
the light of the need tlr purpose for the 
disclosure. It is identical to ! 1401.06 of 
the previous regulations. 

(b) This section should not be mis
under.stood as imposing a limitation on 
the scope ot records which mayor should 
be made available to health agencies con
ducting inspections as deScribed in § 2.55. 

. All of the records maintained by a pro
gram may be relevant to .such inspection. 
The Congress hils detennined that dis
closure under such circumstances is not 
a violation of the statutes authorIzing' 
this part; where such disclosure is re
quired by Federal or State law, and the 
inspecting agency, is a qua.l1fied State 
health agency as defined in § 2.55{e) (1), 
It becomes the responsibility of that 
agency to protect the cOnfidentlal1ty of 
information it tequires in the course of 
its lawful activities. 
§ 2.19 Undereover agents and inform. 

ants.-RlIIes. 

(a) Delln£tions.As used in this sec
tion, § 2.19-1, and §§ 2.67 and 2.67-1,-

(l) The tenn "undercover agent" 
means a member of any Federal, state, or 
local law enforcement or investigative 
agency whose Identity- as such Is.: con
cealed from either the patients or per
sonnel ofa program in which he enrolls 
or attempts to enroll. 1(\ 

(2) The tenn "informant" i~X).eans a 
person who, at the request of aJ :'~ederal, 
State, or local law enforcemerlt "or in
vestigative agency or omcer, c\u-ries on 
observation of one or more persons en
rolled in or employed by a program in 
which he Is enrolled or employed, for 
the pUrPose of reporting to such agency 
or omcer information concerning such 
persons which he obtains as a result of 
such observation subsequent to such re
quest. 

(b) Gener~Z prohfbiHon. Except as 
otherwise provided in paragraph (c) of 
this section, or as specifically aU".lor-

RULES AND REGULATIONS 

ized by a court order granted under 
§ 2.67,-

(l) No undercover agent 01' infonnant 
may be employed by or enrolled in any 
alcohol or drug abuse treatment pro
gram; 

(2) No supervisor or other person hav
ing authority over an undercover agent 
may knowingly permit sl~ch agent to be 
or remain employed by or enrolled in 
any such program; and 

(3) . No 1a",' enforcement or investiga
tive officer may recruit or retain an in
formant with respect to such a program. 

(c) Exceptions. The enrollment of a 
law enforcement omcer in a treatment 
program shall not be deemed a violation 
of this section if (1) such enrollment Is 
solely for the purpose of enabling the 
officer to obtain treatment for his own 
abUse of alcohol or drugs, and (2) his 
status as a law enforcement officer Is 
known to the program director. 
§ 2.19-1 Und"rcoV'~r agents and inform. 

ants.-Basis and purpose. 

(a) In many instances, persons who 
are patients in treatment programs are 
making their first tentative eft'orts to
ward re-integration into productive so
ciety. They may be both Vulnerable and 
suspicious, and the ;>resence in a treat
ment program of'undercover law enforce
ment ageD.ts or infonnants ca~ have a 
devast!l,ting effect on the program's 
morale and therapeutic effectiveness. 
Moreover, it would appear that the pur-
pose of such agents or informants. may 
be to obtain precisely the type of per
sonal information which might be re., 
vealed by inspection of counselor notes 
and other patient records maintained by 
the program. Thus, the .placing of &.n 
undercover agent or informant in a 
program, either as a patient or as an 
employee, would appear to be contrary 
to the PUrPoses for which the prOVisions 
of law authorizing this part were en
acted, and properly subject to prohibition 
under regulations expressly authorized to 
carn" out those purposes. 

(b) From a policy standpoint, § 2.19 is 
based on the reasoning that while the 
use of undercover agents and informants 
in treatm.ent programs is ordinarily to 
be avoided, there may occasionally arise 
circumstances where their use may be 
justified. Accordingly, where a shOwing is 
mad~ in an application for an order 
under § 2.67 tha.t the Criteria set forth In 
that section are satisfied, the court may 
grant suchan order. 

(c) When this section of the regula
tions was proposed, numerous written 
comments were received urging that 
there be an absolute prohibition on the 
use. of undercover agents and inform
ants, and most of the witnco/,ics at tb,e 
hearings who addressed the issue at all 
testified to the same eft'ect. A number of 
comments were received to the effect 
that § 2.19 should be dropped altogether, 
but this request was alwa'Ys clearly and 
often expliCitly predicated on the as
sumption that failure to say anything 
about undercover agents and informants 
would make their use lIIegal. Our view 
is to the cont1;'ary: we think that the 

27809 

statutes, standing alone, do not prohibit 
the practice, and thus that in the absence 
of a speciflc prohibition in these regula.; 
tions, the use of undercover agents anu 
mformants in treatment programs would 
not be unlawful. Since this is a view 
which we believe to be shared by the law 
enforcement and investigative agencies 
which a.re affected by § 2.19, there is as 
a practical matter no alternative to pred
icatinll these regulations upon its cor
rectness. 

(d) However desirable it may be to 
limit the use of under'cover agents and 
informants in treatment programs, we 
think a strong argument can be made 
against our, power to impose an absolute 
prohibition. To the extent that the prac
tice is susceptible to regulation through 
the l'Ulemaking process at all, it Is on the 
theory that it opens the. way to dls- " 
closure of information which is or should 
be in program records, and thus is con
trary to the purposes of the statutes. 
Since subsection (g) of the statutes con
fers express rulemaking authority to 
,carry out these purposes, regulat!,on ot 
the use of undercover' agents !and in
fonnants is a proper subject for the ex
ercise of that authority. But even the 
express statutory prohibition against di
rect disclosure of the content of patient 
records is subject to the power of the 
courts to authorIze such disclosure under 
subsectIon (b) (2) (C) of the statutes. It 
seems dimcult to argue that Congress in
tended to confer on rulemaking agenCies 
the authOrity to impose an absolute pro
hibition even t!:ough its own restrictions 
(other than those on d1.sclosures of pa_ 
tient identities from secondary records) 
are subject to being set aside by court 
order in particular cases. Since we have 
not attempted to exercise such an au
thOrity, it Is not necessary to decide at 
thiE: time whether it was conferred. 

(e) A carefUl reading of the definitions 
set forth in §2.19(a) is crucial to·· an 
understanding of the prohibitions which 
are imposed by § 2.19. Objections to the 
se!)tloD~cwere made infonnally but vigor
oUsly on 'behalf of 'the Drug Enfol'cement 
Administration, on the ground that the 
testimony of infomian~~ or undercover 
agents is frequently it',\not nonnally 
essential to the successful l\rosecutlon of 
cases arising under the Co~\trolled Sub
stances Act. It was said that\in the form 
Originally proposed, the section would 
cut oft' from treatment thos~ who might 
agree to cooperate with law enforcement 
authorities, a result both inhumane and 
countE:rproductive. As the definition of 
an infonnant is intended to make clear, 
however, it is his function Vis-a-Vis pel'
sonnel and fellow patients in the program 
in which he is enrolled which Is con
trolling, and not his relationship, per se, 
with an investigative agency. 

(f) Finally, the definition of informant 
is intended to clarify the distinction be
tween an infonnant and,an ordinary. wit. 
ness. It is the element of prearrangement 
which is crucial. In .one of the comments 
received on §2.19 as proposed, it was 
urged that treatment programs should b~ 
considered .as sanctuarl~, but such a. 
result was explicitly disclaimed in the 
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initial publication of the previous regula
tions (37 FR 24636) . In so saying, we are 
by no means insensitive to the anxieties 
repeatedly expressed in both testimony-' 
and comments on this section, but we 
believe that the prohibition contained in 
§ 2.19 and the procedures and criteria set 
forth in § 2.67 provide a measure of 
relief which is consistent with the struc
ture . and intent of the underlyiu. 
statutes. 
§ 2.20 Idcntificathm cards.-Rulc8. 

(a) Required use prohibited. No pro
gram may require or request a~y patient 
to carry in' his or her posseSSlon, while 
away from the program prem~sesl- an 
identification card or oth'er form of 
identification which is issued by the PN
gram or whish would tend to identify the 
bearer as a participant in it or any simllar 
program. 

(b) Conditions 0/ voluntary use. Noth
ing in this section ,prohibits a program 
from Issuing an identiflcation card to a 
patient If the patient's counsellor or other 
authorized member of the program staft' 
has explained to the patient that accept
ance and use of the card is entirely 
voluntary and that neither. an initial 
rejection nor a subsequent diiscontinua
tion of its use will in any way prejudice 
his or her record or standing in the pro
gram. In the case of any patien~ to whom 
an identification card or similar device 
was issued prior to the eft'ective date of 
this section, or subsequent thereto in 
violation of this section, a counsellor or 
other authorized member of the program 
staff shall explain to the patient his right 
to turn it in without Pl'ejudice at any 
time. 

(c) On-premises exemption. Nothing 
in this section prohibits a program from 
malnt'alning and USing on its premises 
cards, photographs, tickets, or other de
vices, or using passwords or other infor
mation to assure positive identification 
of patients, correct recording of attend
ance or medication, or for other proper 
purposes, as long as no pressure is 
brought on any patient to carry any such 
device when away from the program 
premises. 
§ 2.20-1 Identification cards.-Uasis and 

purpose. 

Section 2.20 Is in furtherance of one 
of the basic pUrPoses of the statutea au· 
thorizing this part, namely, protection 
of patients from improper disclosure of 
their status as such. Regrettabl~ there 
appear to be areas where possesslon of a 
treatment program Identification .card 
can be prejudicial to a person under' ar
rest or subjected to a search. In any part 
of the country, the accidental display or 
cirCUlation of such a card by reason of 
its loss or theft could have adverse con
sequences for a variety of reasons. Since 
programs have other means of achie~lng 
the ends which identiflcationcards are 
meant to serve, patients who du not wish 
to' assume whatever risks may be involved 
in carrying such cards should not be 
compelled to do so.· 
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§ 2.21 Dispositi,on of discontinued pro. 
gram records.-Rules. 

. (a) Genera~ rule. When a program dis
continues operations or Is taken over or 
acquired by another program, its records 
to which this part applies with respect 
to any patient may, with the written con
sent of that patient, be turned over to the 
acqUiring program oJ', if none, to anr 
other program specified in the patient s 
consent. Except as otherwise provided i~ 
this section, any records to which 'thlS 
part applies but for t~e transfer of which 
patient con~ent is not obtained, shall be 
either completely purged of patient 
identifying information, or destroyed. If 
any effort to obtain consent for tra.nsfer 
is made, it shall De by means. whiCh mini
mize the likelihood of accidental or inci
dental disclosure to any third party of 
the patient's identity. as such. 

(0) Retention period. Where records 
are required by law to be kept for a 
specified period, and such period does not 
expire until after the discontinuation or 
acquisition of the program, and patient 
consent for their transfer is not obtained, 
such records shall be sealed in envelopes 
or other containers marked or labelled as 
follows: "Records of [insert name of pro
gram] required to be maintained pursu
ant to [insert citation to law or regula
tion requiring that recprds be kept] until 
a date not later than December 31, [in
sllrt appropriate year]," The same pro
cedure may be followed when it is ~e
termined to retain records for the perlOd 
of an~ applicable statute of limitations. 

(c) Custodial retention. Records 
marked and sealed in accordance with 
paragraph (b) ,of this section may be held 
by any lawful custodian, but may be ,dis
c~ooed by such custodian only under such 
circumstances and to such extent as 
would be permissible for the program i~ 
which they originated. As soon as prac
ticable after the date specified on the 
label or legend required to beamxed 
purs\.Umt . to paragraph (b) 'of this sac
tion the custodian shall destroy the rec
orm:. In the case of any program tenni
nated by reason of bankruptcy, the ex
pehse of compliance with this paragraph 
shall be an expense of administration of 
the bankrupt estate. 
§ 2.21-1 Disposition of discontinu,ed 

program records.-llasis and pur. 
pose. 

While arguments can be made for re
qUiring the destruction of records at the 
conclusion of their useful clinical life, 
there is wide disagreement on Its span, 
and there are in addition research con-
1;iderations which argue for an even 
longer period of retention. Except in the 
case of discontinued programs, it there
fore seems best to leave this issue for 
determination by the programs con
cerned. 
§ 2.22 For:mer cmployces-and others.-

Rulee. . 

The prohibitions of thi~ part on dis
closure of patient records or information 
contained therein apply to all lndividual& 

who are· personnel of treatment pro
grams, researchers, auditors, evaluators, 
service organizations, or others having 
access to such records or information, 
and continue j;o apply to such indiv~d
uals with respect to such records or u:
fonnation after the termina.tion of theIr 
employment or other relationship or ac
tivity giving rise to such access. 
t1 :;;.22-1 Former. em p loy e e s und 

others.-Basis and purpose. 
The probition contained in § 2.22 is 

arguably an interpretation of the au
thorizing legislation which would be nec
essary as a matter of law even in the 
.absence of this part; its validity as an 
exercise of the-r.lllemaking power con

. ferred by subsection (g)' of the authoriz
ing legislation seems beyond dispute. 
§ 2.23 Relationship to State laws.

Rules. 

The enactment of the provisions of law 
authorizing this part was not intended 

'to preempt the field of law covered 
thereby to the exclusiQn of State laws 
not in conflict therewith. If a disclosure 
permitted under the provisions of this 
part or under a court order issued pur
suan:t thereto, Is prohibited under State 
law, nothing in this part or in the pro
visions of law authorizing this part may 
De construed to authorize any violation 
of such State law. No State law, how
ever, may either authorize or compel any 
disclosure prohibited by this part. 
I 2.23-1 Rf'lationship to State laws.

Basis and purpose. 
Section 2.23 sets forth publicly an in

terpretation which, in informal commu
nications' has consistently been given to 
21 U.S.C: 1175 since its original enact
ment, and clearly has equal applicability 
to 42 U.S.C .. 4582. 
§ 2.24 Relationship to ~ection 303 (a) 

of Public Health Service Act and sec
tion 502(c) of Controlled Substances 
Acs.-Rules. 

(a) Research privfl~ge description. In 
some instances, there may be concurrent 
coverage of a program or activity by the 
provisions of this part and by a: regula
tion or other administrative action under 
section 303 (a) of the Public Health Serv
ice Act (42' U.S.C. 242a(a» or section 
5(}2(c) of the Controlled Substances Act 
(21 U.S.C. 872(c». The latter two pro
visions of law, referred to hereinafter in 
this section as the research priVilege sec
tions, confer on the Secretary of Health, 
Education, and Welfare, and on the At
torney General, re,sper.tively, the power 
to authorize researchers to withhold 
from aU persons not connected with the 
research the names and other identify
ing infonnatlon. concerning individuals 
who are the suuject of such l'esea:L'ch. The 
Secretary of Health, Education, and W~l
fare may grant this privilege with respect 
to any "research J)n mental health, in
.eluding re.search on the use and eft'ect of 
alcohol and other .psychoactive drugs." 
The Attorney General's power is con
ferred as part of a section authorizing 
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l'esearch related to enforcement of laws 
under his jurisdiction concerning sub
stances which are or may be subject to 
control under the Controlled Substances 
Act, but is not expressly limited to Buch 
research. Regardless of whether a grant 
of research privilege is made by the Sec
retary or by the Attorney General, it is 
expressly provided that persons who ob
tain it "may not be compelled in any 
Federal, State, or local civil, criminal, 
administrative, legislative, or other pro
ceeding to identify" the subjects of re
search fol'· which the privilege was ob
tained. 

(b) Comparison with authority lor this 
part. Although they deal, in a sense, with 
the same subject matter, and may on oc
casion concurrently cover the same 
transactions, it is important to note the 
differences between the research priv
ilege sections (21 U.S.C. 872(c) and 42 
U.S.C. 242a(a» and the provisions of 
law (21 U;S.C. 1175 and 42 U.S.C. 4582) 
which authorize this part. Briefiy, these 
difi'ere.r;lces are as follows: 

(1) Although they contain broad 
grants of express rulemaking authority, 
the provisions of law by which this part 
is authorized are self-executing in the 
sense that they are operative irrespective 
of whether the rulemaking authority is 
exercised. The protection afi'orded by the 
research privilege sections, on the' other 
hand, can only come into existence as Il. 
result of affirmative administrative 
action. 

(2) The provisions of law authorizing 
this part, as well as the prOVisions of this 
part itself, impose affirmative duties with 
respect to the records to which· they 
apply, and the violation :>f such duties is 
sUbject to criminal penalties. To the 
extent that a privilege is thereby created, 
it grows out of the duties thus imposed. 
The research privilege sections, by con
trast, impose no duties by their own 
terms, and if any duties are implied from 
their existence, they would have to be 
enforced on the basis of an implicit civil 
l1abllity for damages or by equitable re
lief, as there are no criminal 01' adminis
trative .sanctions available. 

(3) The exercise of the authority con
ferred by the research. privilege sections 
is subject to administrative discretion, 
whereas in the ca."~ of the duties imposed 
under this part there is judicial discre
tion, within the limits' and subject to pro
cedures and criteria prescribed by statute 
and regulation, to grant relief in par
ticular cases. 

(c) Grant 01 research privilege not af
lected by (b) (2) (C) order. The issuance 
of an order under SUbsection (b) (2) (C) 
of either of the sections authorizing this 
part (21 U.S.C. 1175 and 42 U.S.C. 4582) 
in no way afi'ects the continuing efi'ec
tiveness of any exercise of the authority 
of the Secretary of Health, Education, 
and Welfare under 303(a) of the Public 
Health Service Act (42. U.S.C. 242Ma» 
or the A,ttorney General under section 
502(c) of the Controlled Substances Act 
(21 U.S.C. 872(c». 
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§ 2.24-1 Relationship to section 303 (a) 
of Public Health Service.Ad and sec· 
tion 502 (c) of Controlled SlIlstllnces 
Aer.-Basis and purpose. 

(a) In Pub. L. 93-282, the Congress 
expresi.!y amended (by sections 122(a) 
and 303(a), 88 Stat. 131 and 137) the 
provisions of law which authorize this 
part, expressly amended (by section 122 
(b), 88 Stat. 132) the research privilege 
section under the Secretary's jurisdic
tion, and made exPlicit reference (in sec
tion 303(d) , 88 Stat. 139) to the regula
tions p.reviously issued by the Special 
Action Office for I)rug Abuse Prevention 
reconciling the provisions of section 408 
of the Drug Abuse Office and Treatment 
Act of 1972 with the provisions of the 
research privilege sections. When the bill 
which became Pub. L. 93-282 was before 
the House of Representatives for its last 
Congressional consideration before 
transmission to the President, its fioor 
manager, Chairman Staggers of the 
Committee on Interstate and Foreign 
Commerce, inserted in the Record a de
tailed analysis of the bill in its final form 
(Congressional Record, daily edition, 
May 6, 1974, page H3563). This analysis 
contained the following paragraph: 

The relationship of section 303(a) of the 
Public Health service Act, authorizing the 
administrative grant of absolute confiden
tiality for research, to sectIon 408 of the Drug 
Abuse Office and Treatment .(\ct of 1972, re
qulrlI!g that Federally-connected drug abuse 
patient records generally be kept confiden
tial, has been correctly described In an 1n
terpretatlve regUlation, 21 C.P.R. 1401.61 and 
1401.62, which was upheld in People v. New
man, 32 N.Y. 2d 379, [reversing I 336 N.Y.S. 
2d 127, 298 N.E. 2d 651 (1973); certiorari 
denied, [414] U.s. [1163],94 S. Ct. 927, [39 L. 
Ed. 2d 116] (1974). For that reason. among 
others, section 303 (d) of the Senate amend
ment expressly continues the effectiveness 
of the current regulation promUlgated by 
the Director of the SpeCial Action Office for 
Drug Abuse Prevention. Thus, although sec
tion 502(c) of the Comprehensive Drug 
Abuse Prevention and Control Act of 1970 
Is not explicitly referred to In this legisla
tion, the congressional Intent Is clear that 
the autho.l'lty conferred by that section was 
not modified by Pub. L. 92-255, and Is not 
Intended to be modified by the blIl now be
fore the House. 

(b) Sections 2.24 and 2.61 restate, in 
SUbstance, the interpretative rules. 
(§§ 1401.61 and 1401.62 of the previous 
regulations) referred to in the passage 
quoted in paragraph (a) of this section, 
modified to refiect the amendment made 
to section 303 (a) of the Public .Health 
Service Act (42 U.S.C. 242(a» by Pub. 
,L.93-282. 

Subpart C-Disclosures With Patient's 
, Consent 

§ 2.31 Wri\tt'll consent required.
Rules. 

(a) Form oj consent. Except as other
wise provided, a consent for a disclosure 
under this pari; must be in writing and 
must contain the following: 

(1) The name of the program which 
is to make the disclosure. 

2i811 

(2) The name or title of the person 
or organization to which disclosure is to 
be. made. 

(3) The name of the patient. 
(4) The purpose or need for the dis

closure. 
(5) The extent or nature of informa

tion to be disclosed. 
(6) A statement that the consent is 

subject to revocation at any time except 
to the extent that action has been taken 
in reliance thereon, and a specification 
of the date, event, or condition upon 
which it will expire withou~ express re
vocation. 

(7) The date on which the consent is 
signed. 

(8) The signature of the patient and, 
when required under § 2.15, the signa
ture of a person: authorized to give con
sent under that section; or, when re
quired under § 2.16, the signature of a 
person authorized to sign under that 
section in lieu of the patient. . 

(b) Duration of consent. Any consent 
given under this subpart shall have a 
duration no longer than that reasonably 
necessary to efi'ectuate the purpose for 
which it is given. 

(c) Disclosure proh,ibited with defi
cient consent. No program may disclose 
any information on the basis of a con
sent form-

(1) which on its face substantially 
fails to conform to any of the require
ments set forth in paragraph (a), of this 
section, or 

(2) which is known, or in the exercise 
of reasonable care should be known, to 
the responsible personnel of the program 
to be materially false in respect to any 
item required to be contained therein 
pursuant to paragraph (a) of this sec
tion. 

(d) Falsification prohibited. No person 
may knowingly make, sign, or furnish to 
a program any consent form which is 
materially false with respect to any item 
required to be contained therein pursu
ant to paragraph (a)' of this section. 
§ 2.31-1 Written COllsent reqllire~l.

Basis and purpose. 
(a) The use of a consent form con

taining all of the elements spec,ified in 
§ 2.31 (a) is necessary to assure compli
ance with the requirements of tli1s sub
part. Under § 1401.21 of the previous reg
ulations, a much more abbreviated. form 
was permissible, because the circum
stances under which any consent could 
be given were very strictly limited. Now 
that the authorizing legislation permits 
disclosure with consent "to such extent, 
under such circumstances, and for such 
purposes as may be allowed, under regu
lations," the consent form should show 
on its face information sufficient to indi
cate compliance with the regulations. 

(b) Sections 2.3Hb), 2.3Hc), and 2.31 
(d) are an exercise of the general ru1e
making authority in subsection (g) of 
the authorizing legislation. Section 2.31 
(c) imPOSes a legal Uability on programs 
and their personnel for disclosure of in
formation on the basis of a materially 
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deficient .consent, and s 2.31 (d) imposes (b) Oral disclosures are not manda
liability on any person who submits a torily covered because they should rarely 
falsified consent form to a program. be matfe 'to any recipient with whom the 

. .. . . .. program does not have a continuing 
§ 2.32 ProhlblllCin on redlsclosure.- relationship. Where such a relationship 

Rules. exists or the program is otherwise satis-
(a) Notice to accompany disclosure. fied that the recipient Understands .and 

Whenever a wrItten·di.sclosure is made will respect the confidential nature of 
under authority of this subpart, except the information supplied, there· seems 
a disclosure to a program or other Per- no need to add to the already heavy 
son whose records pertaining to the pa- load of paperwork with which programs 
tient are otherwise subject to this part, must con.tend. 
the disclosure shall be accompanied by a 
written stateme:qt substantially as fol
lows: "This information has been tfui
closed to you from r6cords whose confi
dentiality is protected by Federal law. 

-Federal regulations (42 cm Part 2) pro
hibit you from making any further dis
closure of it without the specific written 
consent of the person to whom it per
tains, or as otherwise permitted by such 
regulations. A general authorization for 
the release of medical or other informa
tion is NOT sufficient for this purpose." 
An oral disclosure may be accompanied 
01' followed by such a notice. 

(b) Consent required lor redisclosure. 
A person who receives information from 
patient records and has been notified 
substantially in accordance with para
graph (a) of this section is prohibited 
from making any disclosure of such in
formation except with the specific writ
ten consent of the person to whom it 
pertains, or as otherwise permitted under 
this part. 

(c) Restriction on redisclosure. When
ever information from patient records 
is needed by any person, Buch informa
tion must be obtained directly from the 
program maintaining such records and 
not from another person to whom dis
closure thereof has been made, except 
where the initial disclosure was inten
tionally and expressly made for the pur
pose of redisclosure (as for example in 
the case of an employment agency), or 
the information is no longer avaiiable 
from the program and redisclosure is 
not prohibited by any othel' provision of 
this part. 
§ 2.32-1 Prohibition on redisclosure.

Basis and purpose. 
(a) Section 2.32 is intended to provide 

a reasonable protection against redis
closure of information disclosed with 
consent in accordance with this subpart. 
There Is, of course, no problem where 
the information becomes part. of a record 
which is itself subject to this part because 
It is maintained in connection with the 
performance of a covered substance 
abuse prevention function. The difficulty 
arises when the disclosure is made to 
those whose records aJ:e, not otherwise 
affected by this. part. To uttempt to make 
all of the provisions of this part appli
cable to such recipients with respect to 
such information might raise serious 
problems .of legality, e.dminis~tive feasi
bility, and fairness, but where they are 
given actual notice that specific patient 
consent is normally required for redia
closure, we think they can and should be 
bound by it. 

§ 2.33 Diagnosis, treatment, and reha
bilitalion.-Rules. 

(a) Disclosure authori2ed. Where con
sent is given in accordance with § 2.31, 
disclosure of information subject to this 
part may be made to medical personnel 
or to treatment or rehabilitation pro
grams where such disclosure is needed 
in order to better enable them to fur
nish services to the patient to whom 
the information' pertains. 

(b) Traveling, incarcerated, or hospi
tali2ed patients on medication. Where a 
patent on medication is at a distance 
from his normal residence or treatment 
program or is incarcerated or hos
pitalized, or is otherwise unable to de
liver a written consent to his treatment 
program at the time the disclosure 'Is 
needed, confirmation of the patient's 
status and information necessary to ap
propriately continue or, modify his medi
cation may be given to medical personnel 
in a position to provide services to the 
patient upon the oral representation of 
sucH personnel that the patient has re
quested medication and consented to 
such disclosure. Any program making a 
disClosure in accordance with this para" 
graph shall make a written memoran
dum shOwing the name of the patient, 
or the patient's case number assigned 
by the program, the date and time the 
disclosure : 'Was made, the information 
disclosed, and the names of the indi
viduals by whom and to whom it was 
made. 
§ 2.33-1 . Diagnosis, treatment, and reo 

habilitation.-Basis and purpose. . 
(a) Section 2.33(a) is a restatement 

of the policy set forth in § 1401.22(a) 
of the previous regulations, expanded to 
make explicit reference to nonmedical 
counselling and other treatment and re
habllitatlve services. 

(b) Section 2.33(b) clarifies the cor
responding provision in § 1401.22(a) of 
the previous regulations by specifying 
how and through whom oral consent can 
be given, 'and llmltlng the disclosure to 
that necessary to determine, appropriate 
medication. 
§ 2.34 Prevention of certain multiple 

enrollments.-Rules. 
(a) Definitions. For the purposes of 

this section and § 2.55- . 
(ll The terms "administer", "con

trolled substance", "dispense", "main
tenance ~eatment", and "detoxification 
treatment" sha.1l respectively have the 
meanings defined in paragraphs (2) ,(6). 
(10) ,(27) , and (28) of section 102 ot the 

Controlled Substances Act (21 U.S.C. 
802). 

(2) The term "program" means a. 
program which ofi'ers maintenance treat
ment or detoxification treatment. 

(3) The term ''permf5sible central 
registrY" means a qualified service or~ 
ganization 'which collects~;lr accepts, 
from two or more programs (referred 
to hereinafter as member programs) all 
of Which are located either within a 
given State or not more than '125 mUes 
from the nearest point on the border of 
such State, patient Identifying inform,,
tion about persons applying for main
tenance treatment or detoxification 
treatment for the purpose of enabling 
the member programs to prevent any 
individual from being concurrently en
roll~d in more than one such program. 

(b) Use.ol central registries prohfbitea 
except as expressly auth0rf2ed. The fur
nishing of patient Identifying informa
tion by a program to any central regis
try which fails to meet the definition of 
a permissible central registry set forlh 
in paragraph (a) (3) of this section is 
prohibited, and the furnishing of patient 
identifying information to or by any 
central registry except !\S authorized in 
this section is prohibited. Information 
pertaining to patients held by a' central 
registry may be furnished or used in ac
cordance with paragraphs (e), (f), and 
(g) for the purpose of preventing mul
tiple enrollments, but may not be other-' 
wise furnished or used iIi connection with 
any legal, administrative, superVisory, or 
other action with respect to any patient. 

(c) Saleguards and procedures re
quired. To minimize the likelihood of 
disclosures 0'1 Information to impostors 
or others seeking to bring about pn
au'thorized or improper disclosure~ any 
communications carried on by programs 
pu.rsuant to this section must be con
ducted (1) by authorized personnel deS
ignated in accordance with. § 2:17(b). alid 
(2) in conformity with procedures estab
lished.in accordance with that section. 

(d) Disclosures wit/!- respect to pa
tients in treatment. A member program 
maysupp4' patleqt identifying inform~
tion and information concerning the 
type of drug used or to be used in treat
ment and the dosage thereof, with 
relevant dates, to a permissible cEintrat 
registry with respect 'to any patient-

(1) When the patient Is accep.ted fo~ 
treatment, 

(~) When the type or dosage of the 
drugischanged,and 

(3) When .the treaiment fa inter
rupted, resumed, or terminated. 

. (el Disclosures with respect to applica
tions. When any person appllell to a pro
gram for mll.intenance treatment or de
toxification treatment. t1ien for the pur
pose of inql!-!.ring whether such person 
Is currently enrolled In another program 
for such treatment, the proi1'&lIl D\8¥ 
furnish patient Identify!ni Jnformation 
with respeptto such person-

(1) To any perm1ss1blo central res1B
try of which th~ program Is a member, 
and 
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(2) To any other program which is 
not more than 200 mUes distant and 
which is not a member of any central 
registry of which the inquiring program 
is a member. 

(f) Program procedure in case oj ap
parent concurrent enrollment. When an 
inquiry pursuant to paragraph (e) (2~ is 
made of another treatment program and 
its response Is affi.rmative, the two pro
grams may engage In such further com
munication as may be necessary to estab
lish whether an error has been made, and 
if none, the programs should proceed In 
accordance wIth sound clinical practice 
and any appllcable regulations pertain
Ing to the type. of trea~ent Involved. 

(g) Registry procedure in case 0/ ap
parent concurrent enrollment. When an 
inquiry pursuant to paragraph (e) (1) Is 
made of a permIssible central registry 
and its response Is afilrmlttive, it may ad
vise the inquiring program of the name, 
address, and telephone number of the 
other Program, or it may advise the other 
program of the identity of the patient 
and 'the name, address, and telephone 
number of the Inquiring program, or it 
may do both, and in any case the two 
programs may then communicate as pro
Vided in paragraph (f) above, 

(h} Advice' to patients. When the poli
cies and procedures of any program in
volve any disclosures. 'pursul\-nt to this 
section, before any patient is accepted 
for or continued in treatment (other than 
detoxification treatment) after Septem,
ber 3ll; 1975, written consent in ~ord
ance with § 2.31 shall be obtained. Such 
consent shall set forth a: current llst of 
the ~ames and ad~esses either of any 
programs or of any central registries to 
whic.Q. such disclosures wUl be made. Not
withstanding the requirement of § 2.31 
(a) (2) ".such consent shall. be e1fective 
with respeqt to any other s.uch program 
thereafter established within 200 miles, 
or any registry serving such programs, 
and .shall so state. Such consent shall be 
e1fective for as long as the patient re
mains enrolled in the program. to which 
It is given. 
§ 2.34-,.1 Prevention of certain multiple 

enrollments.-Basis and purpose. 
Section 2.34 Is based upon § 1401.43 of 

the preVious regulations. It was omitted 
from the August 22, 1974 draft, but com
ments on the omissiOn made:1t;clear that 
in certain areas of the country, central 
regIst .. 1es are a f"netional component of 
the treatment system, and that regula
tions to guide their operations are 
needed. 
§ 2.35 Legal counsel for patieni.-Rules. 

When a bona fide attorney-clIent re
lationship exists between an attorney-at
law and a patient, disclosure of any in
formation in the patient's records may 
be made to the attorney upon the writ
ten application of the patient endorsed 
by the attorney. Information so disclosed 
may not be further disclosed by the 
attorne~ 

§ 2.35-1 Legal counsel for patient.
Basis and purpose. 

Section 2.35 slmpllfl.es and broadens 
the statement of the policy embodied in 
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§ 1401.25 of the previous regulations. Its 
purpose Is to assure the availability to 
the attorney, with his cllent's consent, of 
any Information needed as a basit for 
advice and counsel. The purpose of. the 
prohibition on further disclosure by the 
attorney Is to guard against the possi
bility that the attorney might. be forced 
to serve as a conduit for otherwise pro
hibited disclosures to third parties. Ordi
narily, the attorney-client privilege 
would suffice, but that privilege is sub
ject to waiver by the client, whereas this 
prohibition Is not. Where there is a need 
for disclosure. to a third party of any 
given information about any patient, this 
prohibition in no way affects the avail
ability of other sections of this part to 
authorize such disclosure by the program. 
§ 2.36 Patient's famify and others.-

Rule. 
Where consent is given in accordance 

with § 2.31, information evaluating his 
current or past status· in a treatment 
program may be furnished to any person 
with whom the patient has a personal 
relationship' unless, in the judgment of 
the person responsible for the patient's 
trea.tment, the disclosure of such infor
mation would be harmful to the patient. 
§ 2.36-1 Patient's family and others.-

Basis and purpose. 

Bection 2.38 expressea the same policy 
as was embodied in 1.1401.27 of the pre
vious regulations, broadened to refiect 
the expanded authority for consensual 
disclosure under the authorizing legisla
tion. 

§ 2.37 Third·party payers and funding 
30urees.-Rules. 

(a) Acquisition 0/ in/ormation. Dis
cl()Sure of. patient information to third
party payers or funding sources may be 
made onlY with the wrttten consent of 
the patieI\.t given in accordance with 
§ 2.31 and any such disclosure must be 
limited to that information which Is rea
sonablY necessary for the discharge of 
the legal or contractual obligations of 
the third-party payer or funding source. 

(b) Prohibition on disclosure. Where a 
funding source or third-party payer 
maintains r~cords of the identity of re
cipients of treatment or rehabilitation 
services for alcohol or drug abuse such 
records arc~ under the authorizing legis
lation, maintained in connection with the 
performance of an alcohol or drUg abuse 
prevention function and are subject to 
the restrictions upon disClosure set forth 
In this part. 

§ 2.37 ... 1. Third·party payers and lund. 
ing sources.-Basis and purpose. 

Section 2.37 Is based upon the general 
authority to prescribe regulations to car
ry out the pw.1x>ses of the authOrizing 
legislation.' The great diversity of con
tractual arrangements and legal require
ments under which the operations of 
thu'd-party payers and funding sources 
are carried on precludes the prescription 
of detailed records management instruc
tions in these regulations, even if that 
were otherwise desirable. The general 
principles set forth in I 2.37, however, 
should clarify the question of coverage, 
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and where coverage exists, provide a 
standard which will minimize'the likell
hood of violations. See also § 2.12-1<g) • 
§ 2.38 Employers and employment 

agencies.-Rules. 
(a) Disclosure permitted. Where con

sent is given in accordance with § 2.31, 
a program may make disclosures in ac
cordance with this section. 

(b) l!:ligiole recipients. A progrl',m may 
make disclosures under this section to 
public or private employment agencies, 
emplOYment services, or employers. 

(c) Scope 0/ disclosure. Ordinarily, 
disclosures pursuant to this section 
should be limited to a verification of the 
patient's status in treatment or a gen
eral evaluation of progress in treatment. 
More specific Information may be fur
nislied where there is a bona fide need 
for such informaticm to evaluate hazards 
which the employment may pose to the 
patient or others, or where 'such informa
tion is otherwise directly relevant to the 
employment situation. 

(d) Criteria lor approval. A disclosure 
\1Ilder this section may be made if, in the 
judgment of the program director or his 
authorized representative appointed as 
provided in § 2,17~b), the following cri
teriaare met: 

(1) The program has reason to believe, 
on the basis of past experience or other 
credible information (which may in 
appropriate cases consist of a written 
statement by the employer), that such 
information will be used for the purpose 
of assisting In the rehabilitation of the 
patient and not for the purpose of Iden
tifying the individual as a patient ill or
der to deny him employment or advance
ment because of his history of drug· or 
alcohol abuse. 

(2) The information sought appears to 
be reasonably necessary.in view of the 
type of employment involved. 
§ 2.38-1 Employers and employment 

agencies.-Basis and purpose. 
Section 2.38 is based on the rulemaking 

power conferred by subsection (b) (1) of 
the authorizing legislation, and Is 
adapted from § 1401.26 of .the previous 
regulations. Its purpose Is to allow dis
closures reasonably necessary and ap
propriate to facilitate the employment of 
patients and former patients, while pro
tecting patients against unnecessary or 
excessively broad disclosures. It was 
urged in a comment received on the Au
gust 22, 1974 draft that disclosures to 
employers be fiatly prohibited on the 
ground that the employer's sole legiti
mate concern is with on'-the-job per
formance. While we are not unsympa
thetic to this view, a countervailing con
sideration Is that In the case of an 
emplOYeE) or applirant who Is known by 
the employer to have a problem with 
drugs or alcohol, knowledge by the em
ployer of a genuine e1fort by the em
ployee to deal with It can make the dif
ference between a·job and no Job. 
§ 2.39 Criminal justice system refer. 

rals.-Rules. 
(a) Consent authorized. Where par

tipipation by an individUal in a treatment 
program is made a condition of such in-
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dividual's release from conflnement, the treatment program to the effect that a or not referred by the criminal Justice 
diSPOSition or status of any criminal pro- patient's status or ptogress.tn treatment system, before disclosures for the pur
ceedlngs against him or the execution Vias unsatistactory. Thus, if such an eval- poses here involved can be made by pro
or suspension of any sentence imposed" uation were all that could be communi- grams. We have 'been urged to malte an 
upon him, such Individual may consent cated by a program about a particular exception from the requirement of § 2.31 
to unrestricted communication between patient's conduct during the period he in the case of parolees and probationers,. 
any program in which he Is enrolled in was in treatment, a condition requiring but such An exception would be whoJiy 
fulfillment of such condition and (1) the satisfactory participation in a treatment unsupported by the authorizing legisla
court granting probation, or other post- program would to all intents and pur- tion. In fashioning these regulations, it is 
trial or pretrial conditional release, (2) poses become unenforceable. Moreover, if not our privilege to adorn a tabula rasa 
the parole board or other authority it were held to be enforceable, the opera- according to our own predilections: 
granting parole, or (3) probation or tive decision on the revocation issue rather, it Is our duty to interlineate a: 
parole officers responsible for his super- would then be made by the program, ar- statute with fidelity to its spirit, its 
vision. guably exacerbating rather than alleviat- terms, and its purposes. 

(b) Duration 0/ consent. Where con- ing its rOle-confilct problem. It may thus § 2.40 Situations not otherwisc provided 
sent is given for disclosures described in be the part of wisdom to confess that fO:'.-Rules. 
paragraph (a) of this section, such con- some degree of role-conflict is inherent 
sent shall expire siXty days after it Is in the situation of any program which (a) Criteria for approval. In any sit
given or when there Is a substantial accepts crIminal justice referrals. If so, uatlon not otherwise specifically pro
change in such person's status, which- . the Issue then becomes that of finding vided for in this subpart, where consent 
ever is later. For the purposes of this the most constructive way to handle the is given in accordance with·§ 2.31, a pro
section, a substantial change occurs in cOnfilct, rather than a sterile and futile gram may make a disclosure for the 
the status of a person who, at the time e1fort to avoid it altogether. benefit of a patient .from the records of 
such consent is given, has been- (c) We are persuaded that in many that patient If, in the Judgment of the 

(1) Arrested, when such person is instances·a prohibition on free com- program director or hIS authorized rep
formally charged or unconditionally re- municatlon between probation officers resentative appointed as provided In 
leased from arrest; and drug abuse program counsellors § 2.17, all of the following criteria are 

(2) Formally charged, when the would have profoundly deleterious e1fects met: 
charges have be!ln dismissed with preju- on the rehabilitative process. Many pro- (1) There is no suggestion in the 
dice, or the trial of such person has been bation officers bring to their work a high written consent or the circumstances 
commenced;. degree of training, prOfessionalism, and surrounding it, as known to the pro.gram, 

(3) Brought to a trial which has com- experience. They are under no illusion that the consent was not given freely, 
menced, when such person has been that they are dealing with a clientelle voluntarily, and without coercion. 
acquitted or sentenced; which will never stumble or relapse, and (2) Granting the request for dis-

(4) Sentenced, when the sentepce has If they have the Information necessary closure will not cause. substantial harm 
been fully executed. to intervene at an early stage of such to the relationship between tile patient 

(c) Revocation 0/ consent. An indi- an episode, their Intervention can often and the program or to the program's 
vidual whose release from conflnement, make the di1ference between success.and capaCity to provide services In general. 
probation, or parole is conditioned. upon fail1,lre for the client. (3) Granting the request for dis
his participation in a treatment program (d) There is, however, nothing in these closure will not be harmful to the 
may not revoke a consent given by him regulationa Which precludes treatment patient. 
in accordan~e with paragraph (a) of this programs from entering into agreements (b) Circumstances deemed beneficial. 
section u~tIl there has been a formal or an-angements with agencies or insti- For the purposes of this section, the 
and effective termination or revocation tutions of the criminal justice system to circumstances under which diSClosure 
of ~uch release from confinement, pro- regulate or restrict the subject matter or may be deemed to be beneficial to a 
batlOn, or parole. form of communications of information patient lIiclude, but are not limited to, 

(d) R~strictions on redisclosure. Any about patients. For example, such an those in which the disclosure may assist 
informatIOn directly or indil'ectly re- arrangement might provide for free oral the patient in connection with any pub
ceived pursuant .to this section may be communication between counsellors and lic or private claim, right,' privilege, 
used by the reCIpients thereof only in probation. officers, while restricting for- gra tufty, grant or other interest accruing 
connectIon with their official duties with mal written reports by the program to to, or for the benefit of, the patient or the 
respect to the particular indivIdual with specifled types of so-called hard data patient's immediate family. Examples of 
respect to whom it was acquired. Such such as attendance and urinalysis results. the foregoing include welfare, medicare, 
recipients may not make such Informa- In view of widely differing conditions and unemployment, workmen's compensa
tion avallable for general investigative attitudes in various parts of the country tion, accident or medical Insurance pub
pW'poses, or othel'wise use it in unrelated substantial variations in such arrange~ lie or private pension or other retirement 
proceedings 01' make it avaUable for ments are not only expectable but de- benefits, and any claim or defense as-
unrelated purposes. sirable. serted or which Is an issue In any civil 
§ 2.39-1 Criminal justice system refer. (e) A further aspect of this matter, criminal, administrative or other pro~ 

rals.-Basis and purpose. which was not adequately considered 01' ceeding in which the patient is a party 
(a) On the-basis of extensive written dealt' with in the May 9 proposal, is the or is affectediJ 

comment and oral communications re- impact which the rules laid down in § 2 40 1 S·· tI· 2 h . - lIunlIons lIot 0 lcrWlse pro. 
ceived on the subject matter of § 2.39 § .39 ave on ~he ball decision. There is ,-idcd for.-Basis and purpose. 
as proposed in the May 9, 1975 notice a high correlation between the disposi-
(designated as § 2.40 in that notice) ,we tion of the application for ball and the (a) Section 2.40 Is based upon §l401.23 
have concluded that the latitude allowed type of sentence which may be meted of the previous .regulatlons, amended to 
and the conditions imposed in § 2.39 as out upon conviction. 'I'lie contrast be- refiect the expansion made by the change 
set forth above are necessary and proper· tween the recidivism rates for those who in the law with respect to the permissible 
to effectuate the purposes of the author- receive treatment and supervision, as scope of consensual disclosures. 
lzing legislat.ion. ",gainst those who simply receive the (b) A strong case can be made for the 

(b) From a legal standpoint, it seems punishment Of incarceration, is a power- proposition that § 2.40 should, In 
highly doubtful whether,in a proceeding ful argument agaIpst restrictions which e1fect If not expressly, require a program 
to revoke probation or parole, the due would tend to narrow the circumstances to make any disclosure requested by a 
.. I ts laid d in M patient. The discretion vested In the p1'o-

process requ remen own or- under which conscientious judges can gram, It can be argued, Is at best an 
rissell v. Brewer, 408 U.S. 471, 92 S.ct. gra'l,t bail. 1 f te tl te alls 2593, 33 L.Ed.2d484 (1972) and Gagnon • express on 0 overpro e ve po. rn m, 
v. ScarpelU, 411 U.S. 778, 93 S.ct. 1756, (fJIt must be emphasized that § 2.39 and at worst, lUlInVitatlon to programs 
36 L.Ed.2d 636 (1973) could be met b,. in no way reduces the necessity to obte.in to cover up material potentially em
an unsupported general evaluation by e. written consent from patients, whether barrassing to themselves. Bearing in. 
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mind, however, tliat persons who have 
obtained the type of treatment to which 
this part applies are more vulnerable to 
pressures of various kinds than are pa
tients in general, it seems preferable to 
retain some responsibility on the part 
of the program to protect the best in
terests of its patients in this v~ry sensi
tive area. This, like many othe'r choices 
which these regulations refIect, is a de
termination which can be reviewed and 
revised from time to time in the light 
of experience. 

Subpart D-Disclosures Without Patient 
Consent 

§ 2.51 Medical cmergencies.-Rules. 
(a) In general. Disclosure to medical 

personnel, either private or govern
mental, is authorized without the con
sent of the patient when and to the ex
tent necessary to meet a bona fide medi
cal emergency. 

(b) Food and Drug Administration. 
Where treatment involves the use of any 
drug, and appropriate officials of the 
Food and Drug Administration deter
mine that the life or health of patients 
may be endangered by an error in the 
manufacture or packaging of such drug, 
diliclosure of the identities of the reCip
ients of the drug may be made without 
their consent to appropriate officials of 
the Rood and Drug Administration to en
able them to notify the patients or their 
physicians of the problem in order that 
corrective action may be taken. 

(c) Incapacitated persons. Where a 
patient is incapacitated and information 
concerning the treatment being give,n 
him by a program is necessary to make a 
sound determination of appropriate 
emergency treatment, such information 
may be given without the patient's con
sent to personnel providing such emer
gency trea,tment. 

(d) Notification of family or others. 
When any individual suffering from a 
serious medical condition resulting from 
drug or alcohol abuse is receiving treat
ment at a facility which .is ,within the 
scope of this Part the treating physician 
may, in his discretion, give notification of 
such condition to a member of the in
dividual's family or any other person 
with whom the individual is known to 
have a responsible personal relationship. 
Such notification may not be made with
out such individual'S consent at any 
time such individual is capable of ra
tional communication. ' 

(e) Record required. Any program 
making an oral disclosure under authol'
ity of this section shall make a writ
ten memorandum showing the patient's 
name or case number, the date and time 
the disclosure was made, some .indica
tion of the nature ot the emergency, the 
information disclosed, and the names of 
the individuals by whom and to whom it 
was disclosed. 
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provision in the previous regulations 
with respect to patients who may be in
carcerated is now covered in § 2.33(b). 

Paragraph (d) of § 2.51 is based upon 
the theory that the disclosure there al
lowed is of the patient's endangered 
condition, not his identity as a drug or 
alcohol abuse patient, ~nd that the hu
manitarian necessity of such notifica
tion outweights its potential for acci
dental violation of confidentiality 
§ 2.52 Research, audit, and evaluu

tion.-Rulcs. 
(a) Research, audit, and ~valuation. 

Subject to· any applicable specific pro-' 
vision set forth hereinafter in this sub
part, the content of records pertaining to 
any patient which are maintained in 
connection with the performance of a 
function subject to this part may be dis
closed, whether or not the patient gives 
consent, to qualified personnel for the 
purpose of conducting scientific research, 
management audits, financial audits, or 
program evaluation, but sucQ personnel 
may not identify, directly or indirectly, 
any individual patient in any report of 
such re~earch, audit, or evaluation, or 
otherwise disclose patient identities in 
any manner. For the purposes of this 
subpart and for the purposes of subsec
tion (b) (2) (B) of the authorizing legis
lation, the term "qualified personnel" 
means persons whose training and ex
perience are appropriate to the nature 
and level of the wqrk in which they are 
engaged and who, when working as part 
of an organization, are performing such 
work with adequate administrative safe
guards against unauthorized disclosures. 

(b) Use of disclosures of patient iden
tifying infor.mation. 

(1) Where a disclosure made to any 
person pursuant to paragraph (a) . of this 
section includes patient identifying in
formation with respect to any patient, 
such information may not be further dis
closed, and may not be used in connec
tion with any legal, administrative, su
pervisory, or other action whatsoever 
with respect to such patient, except as 
provided in paragraphs (b) (2) and (b) 
(3) of this section. 

(2) The inclusion of patient identify
ing information in any written or oral 
communication between a person to 
whom a disclosure has been made pur
suan'; to paragraph (a) and the program 
making such disclosure does not consti
tute the identification of a patient in a 
report or otherwise in violation of para
graph (a). 

(3) Where a disclosure is made pur
suant to pa.ragra.ph (a) of this section 
to a person qualified to determine, on the 
.basis of such disclosure, the presence of a 
IllJbstantial risk to the health and well 
being, whether physical or psychological, 
of any patient, and, in the judgment of 
suc4 person, such a risk exists and the 
situation cannot be dealt with solely by 

§ 2.51-1 Medical 
and purpose. 

emergencics.-Basis means' of communications as described 

'The provlBions of § 2.51 are, adapted 
from § 1401.42 of the pre.vious regula
tions and are based on subsection (b) (2) 
(A) ~f the authorizing legislation. The 

in paragraph (b) (2) of this section with
out intensifying or prolonging the risk 
as compared with other means of dealing 
with it, then the initial disclosure under 
paragraph (a) and any subsequent dis-
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closure or redisclosure of patient idElnti
fying information for the purpose of re
ducing the risk to the patient involved 
shall be subject· to the provisions of 
§ 2.51. 
§ 2.52-1 Rcsearch, !lutlit, and c,'alua

tion.-Busis and.l.urpose. 
(a) General purpose. subsection (a) 

vf this section is adapted .directly from 
subsection (b) (2) (B) of the authorizing 
legislation. The purpose of each is the 
same: To facilitate the search for truth, 
whether in the context of scientific in
vestigation, administrative management, 
or broad issues of public policy, while at 
the same time safeguarding the personal 
privacy of the individuals who are the 
intended beneficiaries of the process or 
program under investigation. This sub
pa.rt in particular, and this part as a 
whole, are intended to aid in carrying 
out that purpPS2. 

(b) The succeeding sections of this 
subpart deal witH problemS which arise 
in con!lection with disclosures made for 
certain specific purposes which have 
been interpreted as falling within the 
general purposes embraced by § 2.52. 
Those sections will tie best understood, 
however, in the light of some discussion 
of the underlying premises of the general 
rule, and its relationship to two other 
legal concepts: the right of privacy, and 
the duty to obtain informed cop.sent from 
research subjects. 

(c) The Right of Privacy. So far as is 
relevant to this discussion, ,we may con
sider the right of privacy in two aspects. 
Orte, a protection against improper gov
ernments.! activity, is the right to be se
cure against unreasonable searches !Iond 
seizures guaranteed by the Fourth 
Amendment, with some expansion from 
the penumbras of the Fifth and Sixth 
Amendments. The protections afforded 
to patients by the authorizing legislation, 
not to mention these regulations, go far 
beyond those which are constitutionally 
required. 

(d) The other aspect of the right of 
privacy, which' has sometimes been de
scribed as the right to be left alone, is 
the notion that an individual has a right 
not to be hurt by intrusions into his es
sentially personal concerns, or to have 
essentially private information exploited 
for commercial gain, whether or not the 
intrusion or exploitation is in connection 
with any possible governmental accipn 
against him. The courts have spoken of a 
right of privacy in a wide variety of con
texts, but they have repeatedly and ex
pliCitly rejected the notion that anyone 
has a right to' go about his daily affairs 
encapsulated in an impenetrable bubble 
of ano&ymity. The courts have been care
ful to weigh the competing interests, and 
the social interest in valid research' and 
evaluation is clearly of sufficient moment 
to be considered in this process. 

(e) In defense of the position that 
disclosure of patient identifying infor
mation even for carefully guarded sci
entific research should be permitted only 
on a consensual basis, two dominant lines 
of argument, somewhat interrelated, 
have emerged. One is that retrospective 
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studies are of questionable value in any 8ubject is that some disclosure or misuse the creation oC four caregories of actlvi;' 
case, and the other is that a sampling of information from which he could be ties. Three of them ere speciftcslly dealt, 
techniqtze involving informed consent on Identifledmightresultin'embarrassment, with in the succeedIng sections ofthia 
the part of the members of the sample· lost opportunities, or other forms of 8ubpart and need not detain wl'lere; the· 
can always be' used to develop' the ur- psychological lOr social Injury. While fourth is discussed below. 
formation sought. Neither line of argu- that possibility of harm could be re- (n) Scienti/tc research and evaluation., 
ment will withstand careful scrutiny.. duced by requiring consent to every re- Beyond the bare restatement of the au-' 

(f) It is true, of course, that the view of clinical records for research pur- thorizmg legislation set 'forth in § 2.52, 
efficacy of a given therapeutic agent can poses, a similar result can be achieved by these regulations, are deliberately silent 
often best be evaluated by means of a the less restrictive method of limiting with respect to purely voluntary scientiftc 
well-designed prospective study in which further disclosure of identifying infor- researcll .and program evaluation in the 
special recordkeeping procedures, special mation by the researcher. Given theap- sense,defIned in § 2.1Hg) (2), Testimony 
criteria for patient sele::tion, and an pl1cabllity of this alternative, equally' and written comments received ot"the 
appropriate control have all been estab- effective means for protecting a patient August 22, 1974 draft regulations W&l'e 
lished with a view to the purpose of th(!or subject from the possib1lltf .ofa n!?tewort~ in two respects. First,' no ' 
study. There are, however, DiatiY'1rilpOr"; hQrtnful public disclosure, it is unreason·' 1tJStiJ.l'ltles of abuse on the part of persons 
tant investigations which simply do not able to insist upon informed consent to acquiring patient identifying informa
lend themselves to such a format. Some- every review of c.linical records for the tion under these circumstances, were 
times the desirability or even the J)OS- purposes. of conducting legitimate ra- 'cited. Second, while there ~as som~ well
sibility of a particUlar study does 'not search, particularly since such insistence founded criticism of the attempt In that 
suggest itself except in retrospect. could lead to the ultimate absurdity' of draft to provide guidelines for detetmin
Another important consideration is the prohibiting efforts to identify the na.ture ing what is solentiftc researoh' and who 
fact that knowledge that an investiga- and source of an unknown plague simply is qualifted to do ito(. no usable 'alterna
tion is going on may infiuence the be- because the patients or researcher lacked tlves-indeed, a.Imost no alternatives at 
havior of patients, clinicians, or both. the clairvoyance to have consent forms all-were forthcoming. 
Where such knowledge can influence the signed prior to the onset of the (0) In one' of the written comments. 
make-up of a sample, it will normally do affliction. the writerca~tioned against any assump,: 
so in the direction of favorable outcomes, (j) In sum, there are restraints ~n cer- tlon"that our major rema.tning proble~ 
but to an unknown degree, thus tending tain means of governmental acquisition in drug and alcohol abuse treatment are'. 
to invalidate the results repOl'ted. of information about individUals which prevention of UUcit diversiQn, and pro-

(g) While the sample technique has its are operative irrespective of how the in- tection of confidentiality,'.' and'su~gested 
uses, especially with populations that are formation is used, and there are re- "~hat we stfll have a problem ln diScover
Ufimanageably large, it is often less dif- straints on the uses 'of information' lng, testing, and evaluating improved 
ficult and expensive, and less likely to which are independent of how or by treatment techniques. To do this," he 
interfere with the actual conduct and whom it is acquired, but they do not and continued, "one should place minimal' 
outcomes of treatment or rehabilitation should not add up to the proposition that obstacles in the way of bona ~de clinical 
processes, to use the full population under the use of information about a person and epidemiologic research' II 
study. Eve:'il more important than eco- is either morally or legally the absolute (p) The result ot leaving the rule as it . 
nomy and administrative convenience in prerogative of that person to determine. is, in the stat~te, without attemp~ to, 
carrying out a study, there may be an (k) For all of these reasons, the au- sharpen its .0utUnes or define Its ',terms; 
overriding advantage in terms of-elim1- thorizing legislation expressly provides wU1 be to leave it fbr interpretation ~ 
nating any question as to the validity of that patient consent is not required with a case-by-case basis by thOllle who must 
the results of the study on the ground of respect to disclosures for research, audit, apply it in practice; the researcihers, who 
bias in the selection of the sample. and evaluation, nor does it prohibit fn- seek the information. and the programa 

(h) In/ormed Consent. The duty to dividual patient identification in connec- which supply it. This'does not foreclOBe . 
obtcln informed consent is obvious and tion with such disclosures. While it is the possibility of amending the., regula- : 
compelling in situations where an indi- entirely appropriate to impose safe- ttons on the basis of eXP,erience. if it all- . 
Vidual is exposed to the possibility of guards and procedures in connection pears either that cUnic1ans are becoming 
harm, either physical or psychological, with these activities, it would be wholly. so cautious that research and ~v.aluation 
as a consequence of medIcal procedures, inappropriate to use the rulemaking· studies 'are being choked o1f,or that· 
research, or similar activities.· Where process to impose an absolute require- abuses are occun:1ng In the use, of ·in-' . 
such a situation -exists the person con- ment of patient eonsent with respect to formation disclosed. But until 'a' need foo: . 
ducting the research or medical pro- activities which. by statute may be more deta1l~d re~atlon:in -this area 'is 
cedure violates his duty to the subject conducted Without it. demonstrated, we think 'its impooition 
or patient if he proceeds without obtain- (l) Classi/tcatipn of activities. It fa would do more' harm .than good; " 
fng the-voluntary informed consent from clear that Congress intended a balancing §.2.53' Govemlllentallil!:encies'.-:"RuJes •. 
the indivIdual or his legally authorized of the social interest in the validity of 
representative. Thus, in conducting an the results of inquiry, on the one hand, (a) In general. Where research; audit, 
activity which places the subject or with the individual Interest in anonym- 'or evaluafiion:functlons are performed,by 
patient at l'1sk' the practitioner may ity, on the other, all within the linilts or on behal!' of a state or Federal ~-

.' I , 

not give Pl'ecedence to a hidden agenda, set by the legislation and the constitu'; ernmental agency, the m1n1mum quhl1-. 
even for so loft!' a motive as the tion. WIth that objective in m1nd, we' fications' of .personnel perfonnlng such 
advancement of knowledge. In this re- may now turn to the ,various categories functions may .be, determined by, such, 
gard, see the Department of Health, Edu- of activities which come within the pur- agency, subjeot '~o the pro~isions. of this, , 
cation and Welfare's Protection of Hu- view of this subpart. part, with particular·reference·to the or- ' . 
man Subjects RegulatiOns, 45 CPR Part (m) These activities may be classified .ganizational re!lUirements ~ and limita-
46. Those regulations are applicable to first, in regard to whether pa,rticipation tions. on. the categorJes of' recor¢; sbb
all Department of Health, Education and is vOluntary from the standpoint of the ject to review by <illrereQt ca~gori~ of 
Welfare grants and contl'acts supporting program, and sef:ond, as to Whether the personnel.. '" . , .' 
research, development and related BC- objective is'to ascertain compliance with . (b>. ~inancuzZ andadmfnistrattve rec-.· 
tivities involving human subjects. . predetermined standards (exanilnations or.lls. Where'pl·ogr.am .records are ·re-

m It is apparent that the foregoing as defined ,in § 2.54, and program evalua-' viewed by personnel woo lack E:ither the . 
rationale for requiring informed con- tion as detlned in § 2.11 (g) (1) ) "or to resPollsibility for, or app:cowia~ traill;inlJ 
sent does not apply to the same degree ascertain the Validity of a given'standard and supervision ,for, conductmg scien
in situations involving the disclosure of or hypothesis (scientific research,' and tiflcr~ch,.determ1D1~ .. adheronce .t~~: 
clinical records for research In the form program evaluation as defined in ! 2.11 treo.tmen'~'it-fU1dards, OJ! eVlllua.tlng. treat 
of follow-up or re~rospect1ve stucUes. Un- (g) (2) ). The application of the .fore- menti as such, /Such re.View sho~d be con:- . 
del' these circumstances the risk to the going classiftcations logically l'esults in . fined as far as. pract1cab~e' to' a.d.m~nis-
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trative and financial records. Under no 
circumfttances should such personnel be 
shown caseworker or counsellor notes, or 
similar clinical records. Programs should 
organize their records so that financial 
and administrative matters can be re
viewed without disclosing clinical infor
mation and without disclosing patient 
identifying information except· where 
necessary for audit verification. 

(c) Scientific research and long-term 
evaluation studies. No state and no 
agency or political subdivision of a 
State may require, as a condition to 
funding, licensing, or otherwise, that any 
program furnish patient identifying in
formation for the purpose of conducting 
scientific research or long-term evalua
tion studies unless the recipient of such 
information is legally required to hold 
such information in confidence, is pro
hibited from taking any administrative, 
investigative;' or other action with re
spect to any individual patient on the 
basis of such information, and is pro
hibited from identifying, directly or in
directly, any individual patient in any 
report of such research or evaluation, or 
otherwise disclosing patient identities 
in any manner. 

(d) Opinion and description -to be 
furnished program. ~efore any patient 
identifying information is required to be 
submitted by a program under the cir
cumstances described in paragraph (c), 
the program shall be furnished-

(1) An opinion by the attorney general 
or other chief legal officer of the State 
to the effect that the conditions specified 
in paragraph (c) are fulfilled with re
spect to such program or with respect to 
all programs in such State similarly 
situated, and 

(2) A· description of the administra
tive procedures and physical limitations 
on access or other measures to provide 
for the security of the data, but such 
description shall not be in such detail as 
to furnish guidance fpr wrongful at
tempts to breach such security. 

(e) Exclusiveness of procedures. No 
State or local governmental agency 
may.require any treatment program to 
furnish patient identifying information 
to itself or any other recipient except in 
conformity with this section or § 2.54. 
No Federal agency may require any 
treatment program to furnish patient 
identifying information to itself or any 
other recipient except in conformity 
with this section (other than paragraph 
(d) (1) thereof) or § 2.54. 
§ 2.53-1 Governmenlnl ngcJlci('s.-nll~is 

nnd p'!rpose. 
Section 2.53 is an implementation of 

the authority contained in subsection 
(g) of the authorizing legislation to pro
vide safeguards and procedures to effec
tuate the purposes of such legislation. 
It makes clear that whenever infor
mation is required of a program, 
whether by law or by the terms or con
ditions of a contract or grant, the pro
cedures and safeguards 'required under 
this section are appllcable. 

RULES AND REGULATIONS 

§ 2.54 Pnlienl idenlifying informalion 
in conneclion wilh examinalions.
Rulet'. 

(a) Definitions. For the purposes of 
this section-

(1) The term "examination" means 
any examination to which this section Is 
made applicable by paragraph (b) of this 
section. 

(2) The term "examiner" means any 
individual or any public or private or
ganization, including any Federal, State, 
or local governmental agency, which con
ducts an examination to which this sec
tion applies. 

(b) Applicability. This section applies 
to any examination of the records of a 
treatment program which is carried out 
for the purpose of or as aid to ascer
taining the accuracy or adequaoy of its 
;financial or other ree-ords, or the effi
ciency or effectiveness of its financial, ad
ministrative, or medical management, or 
its adherence to financial, legal, medical, 
administrative, or other standards, re
gardless of whether such examination 
is called an audit, an evaluation, an in
spection, or by ·any other name. 

(c) statement required for disclosure 
of patient identifying information in con
nection with examination. No program 
may make, and no examiner may require, 
any disclosure of patient identifyjng in
formation in connection with an exami
nation unless the examiner furnishes to 
the program a written statement--

(1) that no record of patient identify
ing information will be made or retained 
by or on behalf of the examiner in con
nection with the examination without 
notic~ to the program in accordance with 
paragraph (c) (2) of this section, or 

(2) setting forth the specific purpose 
for which a record oI patient identifying 
information is being retained by or on 
behalf of the examiner, the location at 
which such information will be kept. and 
the name, official title, address, and tele
phone number of a responsible individual 
to whom any inqUiries by the program 
about the disposition of such record 
should be directed. 

(d) Disposition of record of patient 
identifying information in connection 
with examination. After any record of 
patient identifying information retained 
in connection with an examination has 
served its purpose, or within the time pre
scribed in paragraph (e) of this section, 
whichever is earlier, the examiner shall 
destroy or return to the program all rec
ords (including any copies thereof) con
taining patient indentifying Information 
which have been in lts possession in con
nection with such examination. 

(e) Maximum time allowed for dispo
sition. The action required by paragraph 
(d) shall be completed-

(1) Except as provided in paragraph 
(e) (2) of this section not more than two 
years after the record was acquirrrd by or 
on behalf of the examiner, or 

(2) Where the record is needed in con
nection with a formal legal proceeding 
against the program commenced or to be 
commenced not more than two years 
after the record was acquired, and writ-
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ten notice to this effect is furnished to 
the program within two years after the 
record was acquired, not later than the 
termination of sllch proceeding. 

(f) Notice of final diSPOSition. When 
an examiner disposes of records as re
quired by paragraph «(I) of this section, 
or not later than the time prescribed 
by paragraph (e) of this section, which
ever is ea1."lIer, the examiner shall furnish 
to the program concerned a written 
statement-

(1) That there has been compliance 
with this section and with the provisions 
of this part prohibiting any disclosure of 
patien.t identifying information from re
cords held by auditors or evaluators, or 

(2) Specifying the particulars In which 
there has been a failure of compliance. 
§ 2.54-1 Palient idenlifying informn

tion in. conneclion 'Whit eXllminn
lions.-Basis and purpose. 

Confidence .on the part of treatment 
program personnel in the integrity of 
auditing and regulatory progesses is im
portant to the effective functioning of the 
treatment system. It is the purpose of 
§ 2.54 to foster practices which will both 
justify and engender 'such confidence. 
§ 2.55 Supervision and regullllion of 

narcolic mainlenance and dNoxifica
lion programs.-Rulcs. 

(a) Definition of "registrant". For the 
purposes of this section, the term 
"registrant" means a person who 
(1) has pending an appl1cation for regis
tration under section 303(g) of the Con
trolled Substances Act (21 U,S.C. 823 
(g) ), or (2) has been registered under 
such section and whose registration has 
not expired or been s'urrendered or re
voked. 

(b) Drug Enlorcement Administra
tion. Duly authorized agents of the Drug 
Enforcement Administration shall have 
access to the premises of registrants for 
the purpose of ascertaining compliance 
(or ability to comply) with. standards es
tablished by the Attorney General under 
section 303(g) (2) of the Controlled Sub
stances Act (21 U.S.C. 823(g) (2»: re.
specting the security of stocks of narcotic 
drugs and· the maintenance of records (in 
accordance with section 307 of the ~on
trolled Substances Act, 21 U.S.C. 827) on 
such drugs. Registrants shall maintain 
such records separate from and in addi
tion to patients' clinical records required 
to be maintained under 21 CPR 310.50E 
(d) (7) (iii), which shall not be available 
to such agents except as authorized 
under a court order in accordance with 
Subpart E of this part. Records main
tained by registrants for the purposes of 
section 307 of the Controlled Substances 
Act (21 U.S.C. 827) need not identify 
patients by name, address, soclnl security 
number, or otherwise e~cept by an 
identifying nvmber assigned by the 
registrant, but where such a system is 
used, the registrant shall maintain on a 
current basis a cross-index referencing 
each identifying number to the name and 
address of the patient to whom it refers. 
Upon request at any time and wtihout 
advance notice, but subject to the pro-
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visions of § 2.54, such agents shall be which is. legally and administratively guards and procedures to assure that the 
granted immediate access to any BUch separate from any agency of State gov- statutory prohibition is respected. . 
index. Such agents may use names and ernmentresponsible for investigation of (c) In' te.st1mony. aJId written com
addresses so obtained strJctly for the pur- violations ot, or enforcement of, criminal ment on tl1'e August 22 .. 1974 draft: of 
poses of auditing or Verifying program law generally or criminal laws relating these regulations, it h~ been urged that 
records, and shall exercise all reasonable to controlled substances; (111) whose access to patient ~dent1fy1ng information 
precautions to avoid inadvertent disclos- personnel are qualified by training or by law enforcement personnel, even for 
ure of patient identiti(!§ to third parties. experience to conduct inspections of the 11mited purposes allowed by statute 
Names and other identifying information health ca.re fac1l1ties to ascertain com- and regulation, should be prohibited ex
so obtained may not be compiled or used pliance with treatment standards; and cept pursuant to a court order obtained 
in any registry or personal data bank of (iv) whose personnel are by State law, under 21 U.S.C. 1175 (b) (2) (C)" We 
any description. or by published administrative directive believe that such a prohibition is 

(c) Fooel anel Drug Administ""ation. enforced by' efl'ective sanctions re uired beyond our power to impose. 
Duly authorized agents of the Foed and to maintain the conndentiallty 0 ny (d) Section 307(b)' of the Controlled 
Drug Administration shall have access to Information concern1rl.g the ~e tity of Substances Act (21 U.S.C. 827) provides,· 
the premises of registrants and to all, patients which they may..acquire in the in pertinent part, "Every • • • record 
records maintained by registrants, for the course of their omclal duties. required under this section, • • •. shall 
purpose of ascertaining compliance (or (2) Access. Duly authOrized agents of be kept and be available, for at least two 
ab1l1tyto comply) :with standards es- a qualified State health agency shall Y/lars; for lnspect!Qn and' coPYinB by 
tabl!shed by the Secretary of Health, have access to the premises of registrants omcers or employel's of the United states· . 
EdUcation and WeUare under section '\l and to all records maintained by regis- authorized by the Attorney Genera1.'~ it 
of the Comprehensive Drug Abuse Pre- trents, for the purpose of ascertaining is a well known prinCiple of statutory 
vention and Control Act of 1970 '·(42 compliance (or ab1l1ty to complv) with construction that amendments and re
U.S.C. 257a), sections 303(g) (1) and 303 trt1atment standards (inc1Udlng those peals by impllcation are not favored. In 
(g) (3) of the Controlled Substances Act relating to quantities of narcotic drugs People v. Newman, 32 N.Y,2d379; 3~ 
(21. U.S.C. 823 (g) (1) and 823 (g) (3», which may be provided for unsupervised N.Y.S.2d 502, 298 N.E.2d 651 (1973), 
and 'sections 505 and 701 (a) of the Fed- use by individuals in treatment) estab- cert. denied 414 U.S. 1163, 94 S.Ct. 927, 
eral Food, Drug, and Cosmetic Act (21 lished under state law. Such access, tuld 39L. Ed. 2d 116 (1974), the United States 
U.S.C. 355 and 371 (a) ). When necessary the use of any information thereby ob- tIled amicus briefs with the Court of All
in the conduct of their duties, and sub- tained, shall be subject to the, restrlc- peals of New York and with the United 
ject to the provisions of § 2.54, agents tions and limitations set forth in para- .. states Supreme Court, arguing that sec
may use names and addresses of patients graph (c) of this section, alld subject tion 408 of Pub. L. 92-256 (21 U.S.C. 
strictly for the purposes of auditing or to § 2.54. . 1175) did not effect an implled amend-
verifying program records, and shall ex- ment or repeal of the provisions of Pub: 
ercise all reasonable precautions'to a\"oid § 2.55-1 ~uper;vi8ion and regulati~n of L. 91-513 (21 U.S.C. 872 (c) and 42 U.s.C. 
inadvertent disclosure of patient identi- ~arcolJe mamlenanee. and deloxl~ca- 242a(a» which confer on the Attorney 
ties to third parties. Names and other hon pro~am8.-Basls and purpose. General and the Secretary of Health, 
identifying information on patients ob-. (a) Section 2.55~ Is addressed 'to the Education, and Welfare the power to 
tained pursuant to this section or by any general problem described in the follow- grant the so-called research privilege 
other compulsory process may not be ing passa·ge from the .legislative history discussed in § 2.24. 'nlis position was 
compiled or used in any registry or per- of Pub. L. 93-282:" . expressly adopted by the New York 
sonal data bank of any description. Ex- A major element ot t~e task of fashioning court. We cannot now take the incon
cept as authorized under this paragraph new .regulations pursuant to the express sisi;E!nt position that section 408 of Pub. 
or by a court order granted under Sub- rulemaking authOrity conferred by this leg- L. 92-255 did indeed amend by impllca
part E of this part, (1) such agents may I.slation w111 be to reconcl1e the sometimes tion section 307 of Pub. L. 91-513, par': 
not, either.o.rally or In writing, except contllctlrlg fnterests of' research, audit,and ticularly in the face of a contrary con
in conversation with personnel of the evaluation with, rights ot privacy and the temporaneous adm1n1strative interpreta
registrant while on the premises of the contl.dentlality ot. the relationship between tion by both the Special Action omce 
Itt id tif patient and. cllnician. Such a reconcUiatlon reg s ran, en y any patient otherwise becomes particularly eru~al where the tunc- for Drug Abuse Prevention and the De-

than by reference to anidentifyfng num- tlons of research, audit, or evaluation are partment of Justice. In short, if the right 
ber assigned by the registrant, and (2) conduqted by. a ,governmental agency with of access and. copying conferred on Fed
such agents 'may not remove, from the regul~rory powers ,and responsib1l1ty, and eral agents by 21 U.S.C. 827 is to be 
premises of the registrant any notes the. treatment Involves the, use ot a drug amended to provide that it may only 
documents, or copies thereof Which con~ such as methadone which Is In a research be exercised pursuant to a court order 
tain patient identifying information. status or which Is readUy susceptible of mis- in the case of maintenance and de- . 

(d) State elrug law enforcement agen- use or 1111clt diversion. tox11ication programs. that is'a cho.nae 
ies Dul tl i d t f Because of the difflc;ulty and complexity hi h t be --c. yau lor z~ agen so any State ot the.task, the r.u1emaklng authority' is In- w c ·mus wrought by the Congress. 

drug law enforcement agency having tentionally cast In terms broad enough to (e) In the case of inspections carried 
juriscUction and specific responsibllity permit the limitation of. the scope, content, out by health supervisory agencies, we 
by statute or otherwise for the enforce- or Circumstances of any disclosure under think that denial of access to any docu
ment of criminal laws relating to con- subsection (b), whether (b)(l) or (b)(2), ments showing patient identifybig in
trolled SUbstances (as defined in the In the light of the necessary purposes :tor formation may have a serious adverse 
ContrOlled Substances Act) shall have which It Is made or required. (CongreSSional efl'ect on the valldity of the inspection 
access to the premises of any registra.nt Record, daily edition,'" May 6, 1974, page process. Even if a program keeps its own 
for the purposes (with respect to cor- H3563). records-!n terms of patIent-identifying 
responding provisions, if any, of State (b) It has been the consistent !uter- nwnber3 assigned by the program, the 
law) and subject to the restrictions and pretation of the Special Action Office patient.:file .may contain-may, indeed. 
limitations set forth in paragraph (b) for Drug Abuse Prevention that the only be required to contaln~('..cwnentS 
of this section, and subject to § 2.54. provision of . the auth~ legislation signed by th~ patient or or1g1natlng out-

(e) State healtl~ authorities. whichpernyts..dfscIOsJ,1res to compllance side the program. Where Signatures, 
(1) Detlnition' 01 "qualified State omcers, whether ot-DEA, FDA, or state names, and ·addresses are all obliterated 

health agency"; As used in this para- agencies, Is su~eCtion (b) (2) (B). That it is impossible for the inspector to check 
graph. the term "qualified state health subsection strictly prohibits any further the:file even fOr apparent internal con-: . 
agency" means en agency of State goV- disclosure of names or other Identifying sistency. We believe that outrIght for- ." '. 
ernment m which has express legal Information concerning patients, and the gery is and. will reD)ain a. rarity, bu~tIi.· ; . 
responsibility to ascertain that regis- statutory. prohibition has been but- temptation to . cover improper or,ihade-" :. 
t~nts under Its jurisdiction comply with tressed by provisions of' these re"''''a- quate documentation. by . Naccldental 

rI te .- 6'" mis1lllngs" .JllQyo ·be something elH· approp a treaw~ent standards; (U) tions, ,notably §'2.54, providing safe- a.galn.· , 
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the submission of tes'Gimony or other 
evidence by the program· 01' Its per
sonnel. 
§ 2.63-1 Limitation to objecth'<- data.

Basis and purposc. 

In the three-year p;;riod subsequent 
to the original enactment of 21 U.S.C. 
1175, not a single occasion was reported 
to the Special Action Office for Drug 
Abuse Prevention on which an attempt 
was made to secure a (b) (2) (C) order 
authorizing the disclosure of a confi
dential communication by a patient to 
a counsellor or other member of the staff 
of a treatment program. In all of the 
comments and testimony received on the 
draft regulations published August 22, 
1974, there was nothing to suggest any 
circumstances under which a court order 
authorizing such a disclosure would be 
either desirable or appropriate. Yet the 
mere possibility that such an order might 
be issued is to some a source of anxiety 
which impairs the effectiveness of treat
ment. Such an ongoing negative effect 
clearly outweighs the remote theoretical 
possibility that some peculiar circum
stance might arise in which judicial au
thorization for such a disclosure might 
be sought. Accordingly, the limitation 
imposed by § 2.63 on the scope of (b) (2) 
(C) orders to preclude that possib1l1ty, 
and hence to eliminate its adverse in
fiuence on treatment services, appears 
to be a proper exercise of rulemaking 
power. 
§ 2.64 Proccdures and criteria in gen

cral-Rules. 

(a) Identity of patient. Applications 
for court orders to authorize disclosure 
of records pertaining to a known patient 
shall not use the real name of the patient 
unless the petient consents thereto 
voluntarily and intelligently. In the case 
of an ex parte application initiated by 
the patient, the application should be 
instituted in the name 'of a fictious per
son, such as Jon Doe, unless the patient 
requests otherwise. The same procedure 
should be followed in the case of R sepa
rite proceeding held in conjunction with 
a pending criminal or civil action. Any 
court order should identify the patient 
fictitioUSly, and the disclosure of the 
patient's real name should be communi
cated to the program in such manner as 
to protect the confidentiality of the pa
tient's identity. 

(b) Notice. In any proceeding not 
otherwise provided for in this subpart, 
1n which the patient or the program has 
not been made a party. each shall be 
given appropriate notice and an oppor
tunity to appear in person or to fil..!) a 
responsive statement, deposition or other 
form of response consistent with local 
rules or procedure. The court shall give 
due consideration to any such statement, 
deposition or other response in exercis
ing its discretion as to the existence of 
good cause and, if deemed necessary or 
desirable, consistent with local rules of 
procedure, it may order the program di
rector to appear and give direct testi
mony. 

(c) Hearings. All hearings and all evi
dence in connection therewith shall be 

RULES AND REGULATIONS 

held or taken in the judge's chambers, 
unless the patient requests an open hear
ing" or the court determines that such 
hearing is consistent with the public In
terest and the proper administration of 
justice. 

(d) Good cause. No order shall be )g
sued unless the record shows that good 
cause exists, and in assessing good cause, 
the court shall weigh the public interest 
and thtl· need for disclosure against the 
Injury to the patient, t,) the physiclan
patient relationship, and to the treat
ment services. 

(e) Need for disclosure. If other com
petent evIdence or sources of informatIon 
are available, the court should ordinarily 
deny the applicatIon. 

(f) Adverse effects. If there is evidence 
that disclosure would have an adverse 
effect upon successful treatment or re
habilitation of the patient or would im
pair the effectiveness of the program, or 
other programs simllarly situated, In the 
treatment or rehabilitation of other pa
tients, the applicatIon should be denied 
unless the court finds that the adverse 
effects are outweighed by other factors. 

(gL Content 01 order. Any order au
thorizing disclosure shr.ll-

(1) Limit disclosure to those parts or 
the patient's record deemed essential to 
fulfilI the objective for which the order 
was granted; 

'(2) Limit disclosure to those persons 
whose neoo for information is the basis 
for the order; and 

(3) Include any other appropriate 
measures to keep disclosure to a mlnl
mum for the protection of the patIent, 
the physician-patient relationship and 
the treatment servIces. 

(h) Applications not otherwise pro
vided for. In any case not otherwise pro
vided for in this subpart, application for 
an ordet:authorizing disclosure of rec
ords to which this part applies may be 
made by any person who has a legally 
cognizable interest In obtaining such dis-
closure. . 

§ 2.64-1 Proeedures and criteria in gen
eral.-Basis and purpose. 

Section 2.64, in accordance with sub
section (g) of the authorizing legislation, 
sets out procedures and criteria for the 
issuance of (b) (2) (C) orders in general, 
subject to the more speciflc provisions 
with resper.t to particular types· of pro
ceedings covered In the succeeding sec
tIons of this subpart. 
§ 2.65 Investigation and prosecution of 

patients.-Rules. 

(a) Applicability. This section alJPll~ 
to any application by an investigative, 
law enforcement, or prosecutorIal agency 
for an order to permit disclosure of pa
tient records for the purpose of conduct
ing an investigation or prosecution of an 
Individual who is, or who is believed to 
be, a present or former patient 'In a 
program. 

(b) Notice. Except where an order 
under § 2.66 is sought In conjunction 
with an order under this section, any 
program with.. respect to whose records 
an order is sought under this section 
shall be notified of the application and 

afforded an o!)portunIty to appear and 
be heard thereon. 

(c) Criteria. A court may authorize f 

disclosure of records pertaining to;jI. 
patient for the p,urpose of conduc~ 
an investigation of or a prosecution for' 
a crime of which the patient is suspectedr 

only if the court finds that all of the 
following criteria a·re met: 

(1) The crime was extremely serious, 
such as one involving kidnapping, homi
cide, assault with a deadly weapon, armed 
robbery, rape, or other acts causing or 
directly threatenIng loss of life or seri
ous bodily injury, or was believed to have 
been committed on the premises of the 
program or against personnel of the pro
gram. 

(2) There is a reasonable likelihood 
that the records In question will disclose 
material Information or evidence of sub
tantial value In connection with the in
vestigation or prosecution. 

(3) There is no other practicable way 
of obtaining the information or evidence. 

(4) The actual or potential injury to 
the physIcian-patient relationship In the 
program affected and in other programs 
similarly situated, and the actual or 
potential harm to the ability of such pro
gt;amsto attract and retain patients, is 
outweighed by the public interest in au
thorizing the disclosure sought. 

(d) Scope. Both disclosure and dis
semination of any Information from the 
records in question shall be limited under 
the terms of the order to assure that no 
information will be unnecessarily dis
closed and that dissemination wlll be no 
wider than necessary, Under no circum
stances mayan order under this section 
authorize a program to turn over patient 
records in general, pursuant to a sub
poena or otherwise, to a grand jury or 
a law enforcement, investigative, or pro
secutorial agency. 

(e) Counsel. Any application to which 
this section applies shall be denied unless 
the court makes an explicit finding to 
the etrect that the program has been af
forded the opportunity to be represented 
by counsel independent of counsel for 
the applicant, and In the case of any 
program operated by any department or 
a.gency of Federal, state, or local Gov
ernment, 11:1 in fact so represented. 
§ 2.65-1 Investigation and prosecution 

of patients-Basis and purpose. 

(a) The need for objective criteria for 
the Issuance of court orders (n connec
tion with Investiga~ion or prosecution of 
patients seems particularly pressing., In 
the absence of such criteria, the assur
ance of confidentiality otherwise pro
vided for by the authorizing legislation 
may be felt to be of little value. 

(b) It has not been found possible to 
frame entirely satisf~tory rules for the 
scope of orders under ii 2.65, but an illus
tration may be helpful. Where a witness 
to a crime Is believed capable of identify
ing a suspect by ~ppearance, and the crI
teria set forth In § 2.65(c) are met, and 
the program has photographs of Its pa
tients, the witness alone may be permit
ted to view the photographs, with no 
names attached. If the witness taIled to 
identify any photograph as being a pic-
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ture of the suspect. that \vould end the' records in question shall be limited under 
matter. If there was such i.\n identifica- the terms of the order to assure that 
tion. the program would be authorized patient identities will be protected to the 
to give any information in its possession maximum practicable extent. and that 
as to the,suspect's identity and where- names and other identifying characteris
abouts to appropriate authorities. tics of patients are expunged from any 

(c) It is not the purpose of this section documents placed in any public record. 
to <substitute a mechanical formula for No information obtained pursuant to an 
judicial discretion, but rather to provide order under this section may be used to 
criteria wrich define the area within conduct any investigation or prosecution 
which disct1tion is to be exercised. The of a patient. or be used as the basis for 
reason for 'including all crimes commit- an application for an order under § 2.65. 
ted on program premises or against pro- § 2 66-1 I 
gram personnel is not any special solici-' nvestigation and prosecution 
tude'for programs as opposed to other of programs-Basis andp..YK:pose. 
victims of crime. but is rather the re- The principal purpose 'orl"2.66 is to 
suIt of the special difficulties which the enable a regulatory agency whose inspec
broad definition of "records" in § 2.11(0) tion or ot.ner source of information has 
creates for program personnel as com- disclosed a need for follow-up, or which 
plaining witnesses. has I:l,een refused access to patient rec-

(d). In regard to § 2.65(e). experienr.e ords, to obtain the necessary authoriza
has demonstrated that independent tion for access and copying. There may 
counsel'/ may be of crucial importance .. also be rare instances. such 11s those in
The IElI,~ding case construing 21 U.S.C. volving financial fraud, tax p.vasion, or 
1175, people v. Newman, 32 N.Y.2d 379, other offenses where access by other in-
345 ~/Y.S.2d 502. 298 N.E.2d 651 (1973); v~~tigative agenCies is necessary, sub
certio(l'ari denied. 414 U.s. 1163,94 S.ct. ject to the requirements and prt~ctions 
927, :{g L. Ed.2d 116 (1974). would never of this part. 
have been presented to the courts but for § 2.67 Undercover agents and in Corm-
the fact that legal counsel for Dr. N~w- ants--Rules. 
man was furnished on a pro bono publico 
basis by a private law firm. In an entirely (a) Applicability. This section applies 
different case, a United States District to any application by an administrative, 
Court appears to have issued a wholly in- regulatory. supervisory. investigative, or 

'. 
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in any program be authorized for more 
than 180 days in any period of 12 con
.secutive months. 

(f) Duty of agent. Except to the ex
tent expressly authorized in an order 
under this section, which shall be limited 
to disclosure of -information directly re
lated to the purpose for which the order 
is granted, an unoorcover agent or in
formant shall for the purposes of this 
part be deemed an agent of the program 
within which he is acting as such, and 
as such shall be subject to all of the pro
hibitions of. this part applicable to dis
closures of any information which he 
may' acquire. 
§ 2.67-1 Undercover agents and inform

ant&-Basis and purpose. 

The legal rationale underlying this 
section has been set forth in § 2.19-1. It 
is expected that this section.will find its 
principal and perhaps its exclusive ap
plication in the area of drug law enforce
ment. Expel'ience has demonstrated that 
medical personnel, no matter how cre
dentialed, can· engage in the illicit sale 
of drugs on a large scale, and .that the 
use of undecover agents and informants 
is normally the only effective means of 
securing evidence sufficient to support a 
successful prosecution. 

[F'R Doc.75-17169 FlIed 6-27-75;9:38 am) 

. t d d 21 USC 1175 i law enforcement agency for an order to approprla e or er un er ... n permit such agency to have an under- TItle 21-Food and Drugs 
a case in which the treatment program 
involved was operated by an agency of cover agent or informant in a program . CHAPTER m-5PECIAL ACTION OFFICE 
the United States Government, and under circumstances which would other- FOR DRUG ABUSE PREVENTION 
either was unrepresented. or was repre- wise be prohibited under § 2.19. P,AnT 1401-CONFIDENTIALITY OF RUG 

(b) Notice. An order under this sec- "" . D sented by the same attorney who repre- ABUSE PATIENT RECO"'DS tion may be granted without notice ft " sented the agency seeking the order. It is . where the criminal condv;it for the In- Revocation of Part possible, of course, that the order would Ie 

have been issued in any event, b~t it vestigation of which it is' granted is be- On May 9,. 1975, there was published 
seems clear that there was no adequate lieved to be carried on by the program in the FEDERAL REGISTER (40 FR 20542) 
presentation to the court of arguments or director or by any employee or agent a notice of proposedrulemaking propos
testimony in oppOSition. It is difficult to of the program with the knowledge of ing the revocation of Part 1401 of Title 
see how the purposes of subsection (b) the program director or under such 21 of the Code of Federal Regulations by 
(2) (C) of the authorizing legislation cp.n circumstances that in the exercise of reason of the proposed incorporation of 
be carried out if there is inadequate pres- reasonable care the program director its subject matter in a new Part 2 of Title 
entation of the issues to the courts which "should know of such conduct. Under any 42 of the Code of Federal Regulations. 
must decide them. o!her circumstances, an order under this Interested persons were invited to sub

§ 2.66 Investigation and prosecution of 
programs.-Rules. 

(a) Applicability. This section applies 
to any application by an ad,fninistr.ative, 
regulatory, supervisory, investigative,law 
enforcement, 01' prosecutorial agency for 
an order to permit disclosure of patient 
records or the making of copies thereof 
(including patient identifying informa
tion) for the purpose of conducting an 
investigation or an administrative or ju
dicia;} proceeding with respect to any 
program or any principal, agent, or em
ployee thereof in his capacity as such. 

(b) Notice. An application under this 
section may. in the discretion of the 
court, be granted without' notice, but 
upon the implementation of any order so 
granted, the program shall be afforded 
an opportunity to seek the revocation or 
amendment of such order. 

(c) Scope. Both disclosure and di8~ 
semination. of any information from the 

section may be granted only after the mit 'Wl'itten comments. views, or argu
program director has been afforded no- ments with respect to the proposed revo-
tice and opportunity for hearing. ti ithi 30 d 'f th te 

(c) Criteria. ,An order under this sec- ca on, w nays 0 e da of pub-
lication of that notice. 'None were 

tion may be granted only where there is received. except to the extent that they 
reason to believe that a program or any were implicit in those submitted on the 
principal. agent, or employee thereof is proposed new Part 2 of Title 42 of the 
engaged in serious criminal misconduct, Code of Federal Regulations, which were 
and that other means of securing evi- duly id d 
dence of such criminal misconduct are cons ere . 
not available or would not be effective. Accordingly; pursuant to the authority 

(d) Scope. An order granted pursuant of section 408 of the DrUg Abuse Office 
to this section may authorize the use by and Treatment Act of 1972, as amended 
the applicant of an undercover agent by Pub. L. 93-282 (21 U.S.C. 117&), and 
or informant, either as a patient or as under the. authority delegated to the 
an employee, of the program in question. General Counsel (39 FR 17901, May 21, 

1974), Part 1401 of Title 21 of the Code 
(e) Time periOds. An order under thiB of Federal Regulations is revoked, effec-

section. may not authorize the use of an tive August 1, 1975. . u 
undercover agent for an \~nitial period 
exceeding 60 days. At any Mme prior to Dated: June 25, 1975. 
the expiration of such 6f/-day period, GRASTY CIlEWS, II, 
the applicant may apply fOl' an order ex- General Counsel, Special Action 
tending such period for ~'u additional Ot/tce lor Drug Abu.~e Pre-
period not to exceed 60 days, but in no . ventfon. 
event may the USE' of an undercover agent [PR Doc.76-17170 Flled 6-27-76;9 :3~am] 

FEDERAL REGISTER, VOL. 40, NO. 127-TUESDAY. JULY 1, 1975 

- 26 -

I' 
I 
\' 
l: 

t 

2 

., 

7 

8 

10 

1 [ 

12 

13 

l-t 

I') 

16 

18 

21 

,'1 
'--

23 

20 

27 

28 

NEIL F. HORTON 
EARL D. OSJ30RN 
JOHNSTON & KLEIN 
1221 Broadway, ~wentieth Floor 
Oakland, California 94612 
Telephone: (415) -452 2 2133 

~\RGARET C. CROSBY 
ALfu~ L. SCHLOSSER 
AHITAI S€H\vARTZ 

American Civil Liberties Union 
Foundation q£ Northern California 
814 Mission Street 
San Francisco, California 94103 
Telephone: (415) 777-48.80 

Attorneys for Plaintiffs 
·0 

IN THE SUPERIOR COURT OF THE STATE 'OF CALIFORNIA 

CITY AND COUNTY OF SAN FRANCISCO 

JOHN DOE I and JOHN DOE II, 
individually and on behalf 
of all others similarly 
situated, 

·Plaintiffs, 

v. 

J: L. COPPOC~, individually 
and in his official capacity 

.as Chief of Police Of the 
City of San Mateo Police 
Department; EAMON RYAN, 
individually and in his 
official capacity as a 
Sergeant of the City of San 
Mateo' Police Department, the 
CITY OF SAN MATEO POLICE 
DEPARTMENT; CHARLES R. GAIN, 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
). 
) 

indiv.idually and in his ) 
official capacity as Chief Of') 
Police of the San Francisco ) 
Police Department; MARVIN ) 
DEAN, individually and in ) 
his official capacity as an ) 
insp~ctor with the San ) 
Francisco Police Department; ) 
the SAH FRANCISCO POLICE ) 
DEPARTMENT, and ROE I ) 
through ROE XX, I 

Defendants. ) 

2.1 .. :-

No. 

CLASS ACTION 

COMPLAINT FOR DECLARATORY 
AND INJUNCTIVE RELIEf' 

iAB B 

. , 

, 

" 

___ " _______________ ~ ______ . ____________________________ _. ____ ..1. ____ ~ __ ..:':.:: .. -::.: . ..: .. ::~<::_::':_~: .... ·:~ .. ~:ok_·~ ... :.::::.-,_~"',~_"-_"'_''''_.,._~_~'_.'~_"_'.-_~_.'_'"._c ___ ._ .. -_ .. _ .. -_'_-_'''r_-,_.c_'-''_'-_ ... _'"'_''._ .... _' ___ ._ .. '<_-._~-__ -_.-_-...:-...:.'.:.'.:.."_'_._.:.:.':.:'''::.'.::.,=-:.:.-:.:.=.,,'';..: .. ...:;,.'.:.:.,.;,;'c.::.;'""';:';":;;:";;';;";;':"";';";';;"';;"';;'" ~;.;;;.",;;;o"';;;;--;;;;;-",,-;;;''''''-'''''----------~--



. I 

2 

., 

7 

1979, 

.<_"'f_ ..... ~ ... ,.,..... ..... _."" ... _,~,...,..=_;<>.".,.~w."..",::~~~;r:-~~.'i.:..-•• :t~''''_ .. ::r~~~:.~.:;~"-.-\f--'"~.:.e.'"'::f'~.'~." . "~) 

Plaintiffs allege: 

FIRST CAUSE OF ACTION 
\ , 

PARTIES 
!) 

1. Plain\:iffs JOHN DOE I and JOHN DOE lIon January 1, . p 

~~~~ruary 6-8, 1979, were enroll~da:s patients in the 
"'\ " 

Methadone M~intenance and Leva Alpha Acetyl Methodol (L.A~A.M.) 

;esearch program ope~ated at W~ra 93 of S~d.Francis~o General .. . ' 

·8, ,Hosp:ital. For reasons that will be set out more completely 

9 

IO 

1 1 

12 

13 

belo~, JOHN DOE"I ~nd J6HN DOE II ~easonably b~li~ve that mere 

disclos~re of their parnes or identities in this complaint will 
,,'. 

directly abridge the rights and interests which they .seek to 

vindicate by bringing this action. 

2 •. Plaintiffs JOHN DOE I and JOHN DOE II bring this 

1~ action on behalf of themselves and ~n behalf o~ all others simi~ 

J'i larly situated. The class which plaintiffs represent is composed 

" 16 of all, persons enrolled. as patients o.n January I, 1979, in the 

17 L.A.A.M. program operated at Ward 93 b£ San ,Francisco General 

IS Hos'pital whose identity was ascertained by the defendants pursuant 

19 

20 

21 

.to a search w'arrant executed at \~ard 93 .on February 8, 1979. The.' 
Q:; 

persons' in' this class are so' numerous, consistirg ofp appro~imately 

35 individuals, that joinder of all such persgns is impractical 

22 and d,isPosition of their claims in a class action. ,wil,l benefiJ. 

23 the parti~s and the court, . I:, 

Th~~re is a well-defiI),ed' community . .of, interest in the 

25. questions of law and fact invOlved in this c~se af!ecting t~e 

26 pacrties to be rr;;p;esented by JOHN DOE I. and JOHN D()~ 11 in that" 

27 ail issues ~flaw and fact are ide~t~cal ~ith respectt~the 

28. entire class.' As seO-t out more 'cOmpletely below, the issues of 

" 

-' 28 -

. ~', 

a. 

" " 

)' 

'\ 

'.6 

7, 

9 

10 

1 I 

"12 

13 

() 

IF 

\\ 

low.and fact concern dcfe'ndan ts' conduct in obtaining and eXe-

cuting a search warrant for patie~t records of the entire~~las~ 

beld in. Ward 9~ of San Francisco General Hospital. ProCl.f of a 

single state of facts will establish the right of each memBer of 

ctl1e class to, relief. ',['he· <;laJms of JOHN DOE I and JOHN DOE II· 

, 1 f th of the· ·cla.ss and plaintiffs will fairly and are typ~ca. 0. , ose 

adegu~tely represent the interes~s of the class_ 

3. , Defendant J. L. COPPOCK is the Chief of Police of 

the City of San Mateo. He is the duly appointed chief a.dminis

trative Officer of the ~ity of San Mateo Police Department and 

.has primary respons:i,bility for the development of policies and 

the dire.ctionand control of subordinate employees' of th~ CIty of 

San Mateo Police Department, 'including numerous duly appointed 

'ff' De·fendant COPPOC.K is sue.d indiYidually and in . 14.. peace a ; lcers. 

" J'i hisofiicial 'capa~ity. 

16 ·4. Defendant EA!10N. RYAN is a duly aJ.:>poipted Sergeant 

17 for the City o£ San Mateo EoliceDepa~tment Who is assigned as an 
. 

18 investigato·r. Defendant RYAN is sued. individually and in his 

19 off.icial capacity as· a Sergeant of the City of 5(,];n Mateo Police 

2P Department. 
n 

21 ; 5. ,Defendant eITY OF SAN I-lATEO POLICE DEPARTMENT is a 

22: component of the City of San Mateo, consisting of .a chief of 

2·f 

25 

26 

policeJ a police force, clerks and other employees • 
. -;:: 

6. Defendant CHARLESR. GAIN is the Chief of' Police of 

the City and County of San Francisco. He is the duly appointed 

chief administrat'ive of£icer of the San Francisco Police Depart..;. 
, '\.1: 

27., meI.l!;: and has prima;'Y ,t;'esponsibili ty . fOr t.he development of poli-

28 cies ahd the direction and control of s~bordinate employees 6f 

.. 
- 29 

" 



3 

·1 

7 

t t including numerous duly ilPthe' San Frilncisco Police Depar men , 

. ..... ff' <" Defendant GAIN is sued individually and po~nted peace 0 1cers~ 

in his official capacity. 

7. Defendant MARVIN DEAN is a duly appointed police 

officer for the San Francisco Police Department who is assigned 

W~th the Na~lrcotics Sq· uad.' Defendant Dean is sued as iln inspector .... :r 
c, 

indiv~dually and in his official capacity as an inspector with 

8 ;, the San Franc'i'sco Police Depart.ment. 

9 

10 

I.l 

12 

13 

1-1 

I') 

16 

17 

18 

19 

20 

21 

22 

23 

2:j 

25 

26 

27 

211 

8 " Defendant SAN FRANCISCO POLICE DEPARTMENT is a c;om-

, ponent of the City and County of Sad Francisco, con~isting of a 

police conunission, a chief of police, a police force, 'clerks and 

other employees. . '\' 0 
\, 

9. The true names and offibial cap~cities of defendants 

designated as ROE I through ROE XX, in'clusive, are unknown to . . ' 

plaintiffs who therefore sue these defendants by such fictitious 

names. Plaintiffs are informed and belie~e and on that basis 

allege that each of the defendants designat~d herein as a ROE is 

~n some manner for the practices, conduct, and acts responsible .L , 

sought to b'e, declared unlawf¢"l and restrained and prevented by 

. "ff ., 1·' ~. k leave of' 'the court to amend this action.- Pla1nt1 ' s W1 ~\ see 
11 " 

. h th true names and ca.paciti.es of these" their compl~int to sow. e 

defendants when they have been ascertained. 

10. 

S'l'1\.TEMENT OF FACTS ., 
'" 

f the San Francisco G.eneral Hospital, an agency,p 

'City and County of San Francis,co un~er the direction of the San 

.. . 't' ~i.th tIe Francisco Department of HE7,al th, operates'inc?njunc 1.0n 1 , 

University of California, a state University, a L~voAlpha 

) h ram Qat Ward 93 of San Acetyl Methodol (L,.A.l\.M.· reSe-arc prog . 

" 
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I"r':lllcisco Go-ncral Hospital. 'rile L.A.A.M. proCJrilm was in cxistcnc 

on February 6-8, 1979. 

11. ~he L.A.A.M. program is a arug abuse research 

program which is fUnded by the National lristitute of Drug Abuse, 

an agency of the United States government, and which involves the 

use of L.A.A.M., an experimental f~rm of methadone" 'on volunteer· 

patients addicteqtp opiate drugs. 

~2. In connection wi~h the performan~e of the L.A.A.M. 

program, San Francisco General Hospital maintains ~ecords of the 

identify, diagnosis, prognosis, a~d treatment of p~tients en

rolled in the program. The reCords include hospital identifica-

tion photos o~ the L.A.A.M. patients, their names, addresses, 

dates of birth, and medical histoiies, including histories of 

drug use, 

13. One objective of the L.A.A.M. treatment program is 

to keep strict confidentiality of patient ~ecords in order to 

&ncourage voluntary participation in the program and in order to 

18 allow patients who successfully complete the program to lead 

" 19 normal lives afterward without the st.i'gmathat wouldo attach to 

2() them if it were known that they had par"ticipated in the program. 

21 At the time of their enrollment in the program JOHN DOE I and 
,/ 

22 JOHN DOE II reasonably believed that their patient records and 

23 their identity would be confidential and not released by hospital 
:i. 

2/, administrator,scr physicians except in circull)stances requ'ired by 

25 federal law. Plaintiffs' partiCipation in the progr~m w~~ciri 

subs,tantial part based upon assuranCes of confidentiality. 
::7~~?; t 

·14. On',February 6, 1979, anemployee"at:':~:"'s~n:Francisco 
.. ".' \( 

, 0 

Genera'l Hospita. l connected with the L.A.A.M. program was contac.ted 

26 

27 
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by telephone by Defendant Inspector DEAN who to'ld' the employee 

that he (DeEm) had information obtained from an inform~:mt that 

the perpetrators of a triple homicide two 'days e'artier at a 

Pa~less Drugstore in the City of San Mateo might be white males 

enrolled 1n t e • . . . . , h L A A M program Inspect'or Dean asked the 

employee for the names, dates of birt~and addresses' of al~ white 

male L.A.A.M. prpgram members. Th~ employee responded that under 

federal law the names of the patients could notObe divulged. 
-', 

15. Lat~r in the. day of February- 6, 1979, defendant 

Inspector Dean contacted by phone an employee at Ward 93 at San 

1 H 't 1 Inspector De, an requested, the names, Francisco Genera OSp1 a . 

d dd of Lat~no ~n addition to white male dates of' birth an a resses ~ ~ c 

L.A.A.M. patients and told the employee that the p~lice in~£ended 

to obtain a search warra,nt to seize the requested information. 

16. On February 7, 1979, the Municipal Court for the 

City and County of San Francisco (Judge J~hn E. 'Dearman), w.as 

requested 'by application and affidavit sign~d by defendant RYAN 

to issue a search warrant for property at Ward 93, San Francisco 
" 

Geneial Hospital, 1001 Potrero Street, San Francisco. 
\) 

A copy of 

h d h t 'as part of' Exhibit A and is the 'affidavit is attac ~'; ere 0 

incorpor~ted herein ·by reference as if set forth in full. The 

pro,perty included,patient rosters, rolls, and records, including 

n~fl1es, addresses, a,nd dates of birtI: of pa,tients,ih the L.A.A.M. 

2,", p'rogram at San Francisco G~ne,ralHospital. , 

2') 17. On Februa~y 7, 1,979: the request'ed search warrant 

2G was issued by the Municipal COUrt. for the City and county of· San 

'27 Franqisco (Judge Jobn £. Dearman), and is attached hereto as part 
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provides in relevaht part: 

1 

THE PEOPLE OF THE STATE OF CALIFORNIA, TO ANY 
PQLICEMAN OR PEACE OFFICER -IN THE CITY AND . 
COUNTY OF SAN FRANCISCO, SWAT~ OF CALIFOrulIA: 

Proof by affidavit having been made this,day 
before me by Sg~. E.. Ryan, San Mateo P~D. and it 
appearing th~refrom that there is probable cause 
for believing that there is now located· at Ward 
93, San Francisco General Hospital, 1001 Potrero 
Street, San Francisco, California,cert~in per~ona1 
property or things consisting of the ~ollowing~ , . 

Patient rosters, rolls, an¢! records, including 
,~ames, addresses, and ,dates of birth of patients 
1n the Lam [sic] Program at San Franqisco General 
Hospital. 

and that said property comes within the provi
sions of Section 1524 of the'Penal Code as n6ted 
herewith: 

d. /xxxl 

* * * . * 
Subdivision 4' (Property or things 
are evidence which tends to show' 
a felony has been COrnnlitted or' ' 
that a particular person has 
committed it) 

YOU ARE THEREFORE COMMANDED to make a search 
of' the pr~mises or person described above 'for the 
said artic~es and property, and if you find the 
-same or any part,thereof to bring it forthwith 
before me or retain it in your custody according 
to Section 1536 of the California Penal Code. 

18. No representative of San Franci~coGene;r:al Hospital 

or its L.A.A.M. program, or of the City and County of San:Fran

cisco, or of th~ Uni v~rsi ty of California, or of pl-aintif,fs wa.s 

present during the proceedings at which.the search watrant was 

requested and issued, plaintiffs had no hotice .. of"the Proceedings, 

and no opportunity ~as given to.the Hospital or program to a~pear 
and be heard By the court. 

19. On' February 8 , 1979; at least 'six police offi'<;:ers'" 

some of which are designated as Roes herein, entered Ward 93 of 
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San 'Fr~n6isco General Hospital, and presented to Dr. David Deitch, 

the Chief of Substance Abuse Service of San Francisco General 

Hospital, a copy of the search warrant, and informed Dr. Deitch 

that if the records and information designated in the warrant 

were not provided they wou~d seize. every document on the ward. 

Dr; Deitch advised the police officers th~t he lacked legal 

authority to provide the records and ~sked them £0 wait for the 

arrival of Mr. Frank Puglisi, the hospital administrator. When 

Mr. Puglisi arrived, brA Deitch asked to c~l~ an attorn~y, and 

was told he was-being placed ifr~detention. Mr. Puglisi, with the 

aid of ward personnel, provided the police officers with the 

requested irr~ormation, which included names, addresses and dates 

of birth of all L.A.A.M. enrollees as of January 1, 1979, includ

ing plqiptiffs, and photographs of the hospital identification 

photographs 6f the L.A.A.M. enrollees, including the hospital 

identification photographs of plaintiffs. The police officers 

then released Dr. Deitch from detention and left the premises. 

20. On February 16, 1979, Defendant Sergeant RYAN 

19 executeo a Return and Inventory on Search Warrant which was filed 

20 

21 

23 

25 

26 

27 

28 

with the kunicipal Court in and for the City and County of San 

Francisco (Judge John E. Dearman). The "Return and Inventory is 

attached hereto ma~ked Exhibit B and is incorporated herein by 
'/} 

ref~rence as if set forth in full. It provides in relevant p~rt: 

I, the uqdersigned make this return to 
the w~thin search warrant.' On February 7, 
1979, I received said warrant, and under its 
authority"I diligently searched the below 
listed premises on (date) February 7, '1978 
[sic] and there I discovered the fuatter 
described in.the inventory. 

. .1 

/1 
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Pr~mises searched~ Ward 93, San Francisco 
Gene~al Hospital Records 
of patients in the LAAM 
Progr~m 

INVENTORY: Photo,copy li.st of 35 individuals 
identified by clinic staff as being 
enrolled in the ·LAAM methadone pro-. 
gram. Information given to this 
officer by clinic personnel included 
names, addresses, and dates of birth. 
of the enrollees. Photographs were 

"taken of hospital -identification 
photos of the'LAAM patients 

], the officer by whom·this search"warrant 
was executed, do swear that the above inventory 
contains a trUe and detailed account of all the 
property taken by me on the warrant. The property 
seized will remain in the custody of the San Mateo 
:Police Department subject 'to furthelf order ·of this 
Court or other court of ~;operju~isdiction. 

. ,. 

lsi E. Ryan 
Sergeant E). Ryan; #18, San Mateo P.D. 

21. PlaintiffS-are informed and·therefore allege, on 
I 

information 'and bEdf~f,. that the informati·on~nd. p'roperty taken 

from Ward 93 pursu~ht~t6the search~air~qt_has not been returned 

in spite of requests by offici-als 6fthe·I..A.A.M. program and San 

Francisco GeneralHc:>s'Pd.:tal-,a"ndthat any and all copies of the 
0" ;, i 

informa·tion- and 'propertYl1ave 'hot been destroyed. 

22' .. " PlGUn1:iffs' ar~:inform~dand therefore allege, on 

inforrna tion and belief, that defend~nts interid to seek similar 

searc.h warrants for the records of the L.A. A.M. program at San 

Francisco General Hospital, or6iher drug abuse program~, when-
.. , ~" .' . , ' , . 

ever similarcircuIllstances -e'x~.st, an~, th~.t defendants will follow 

similarproCedure.sas butlined·hereiriin "see~ihg such search war-

rants. 

'2:3. At :the "timet;he ,defendant.ssqught the search warrant 
D 

'ah"cl'seizedtfrbm Ward' 93 -tl-lE!.propertY and in'forma tio'n regarding 

- 35' -" 
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A M Pat~,' e,n ts, defendants RYAN, DEAN and ~everal ROES had L~ A. • • 

knowledge ,of federai statutes and regulations protecting the 

confidentiality o~ patient records in federally assisted drug 

abuse programs,. 

provides: 

24 .. The Drug Abuse Office and Treatment Act of 1972 

Records of the identity, d~agnosis, 
prognosis, or treatment o~ any.patient which 
are maintained in connect~o~ w~th the 
performance of any dru~abuse preve~tion 
fu~ction conducted, regulated, or dlrectly 
'or indirectly assisted by ,any department 
or agency of the United States shall .... 
[exception] be confidential and be d~~closed 
only for the purposes and under the clrcum~ 
stances expressly authorized under subsect~on 
(b) of this section. (21 U.S.C. §1175(a» 

Section (b) (2) (c) provides that such records can be disclosed 

without the written consent of th~ patient~ 

If authorized by an appropriate order of 
a court of cdmpetent. jurisdiction granted af,ter 
application ~howing good cause~herefor: In 
assessing good cause the court sha~l welgh the 
public interest and the need ~or dlsclosure 
against the injury to the patlent, to the 
physician-patient relationship, and.to.the 
treatment services. Upon the grantlng of such 
order" the court, in determining the extent to 
which any disclosure of all,or any part o~ the 
record is necessary, shall J.mpose approprlate 
safeguards against unauthorized disclosure. 
(21 U.S.C. §1.1;75 (b) (2) (c» 

" 'Section (c) provides: 

, '. - , 
., ' 
- I 

:u. 

Except ,as authorized by a court ord7r 
granted under subsection (b) (2) .(c) of th~~ , 
section no record referred to~n subsect~,on 
(a) of fhis.section ma~ ~e used to initi~te 
or sUbstantiate anycr~mlnal charges aga~nst 
a patieni or to conduct any investigation of 
a patient. 121 U.S.C. §1175(c» 

,,' ,,~M""''''''' 

',"1 Pursu~~tto authority granted by the Drug Abus,e Office and Treat-;' 

. 2H ! mentAct of 1972 (21 U.S.C. ~lr75 (g», the Secretary of Health, 
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EducQtidn and Welfare lIas prescribed regulations to cairy out the 

purposes of the Act. The regulations set forth specific require

ments applicable to: 

• . • any application by an investigative, law 
enforcement, or ·prosecutorial agency for an 
order to permit-disclosure of patient records 
for the purpose of conductiqg an investigation 

: or prosecution of an individual who is~ or who 
is believed to be, a present or former p~tient 
ina program. (42 C.F.R. §2.65) 

. The regulayi:ons require in connection with investigations not 
/F ( 

aliE> inNolNin£'I\ a program i iself,' that the program from which the \\' ..':1 \\ 
\\ \ ':,,, " 

" \, ~ 

records ar~ spright "shall be ~otified of theapplibation and 

afforded an opportunity to appear and be heard thereon". 42 

C .. F. R. §2. 65 (b). In addition, before au\horizing disclosure, the 

Court ~ustfind that: 

There is a reasonable likelihood that the 
records in question will disclose material 
information or eVidence of substantial'value 
in connection with the invest}.gation or prose
cution. (42 C.F.R. §2.65,(c) (2» 

There is no other pra~ticable way of ob
taining information or evidence. (42 C.F.R. 
§ 2 • 65 (c) (-3) ) 

The actual or potential injury to the 
physician-patient relationship in the pro~ram 
affected and in other programs similarly 
situated, and the actual or potential harm 
to the ability of such programs to attract 
and~retain patients, is outweighed bi the 
public interest in authorizing the disclosure 
sought, (42 C.F.R. §2. 65 (c) (4» 

The regulations place limitations on the scope ~f any authorized 

disclosure: 

Both disclosure and dissemination of any 
information from the records in question shall 
be limited under, the terms' of the order to 
assure that no information will be unnecessarily 
disclosed and that dissemination will be no 

, -. , . 
' .. 
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wider than necess~ry. U~der no circumsfances may 
an order unde: th~s ~ect~on authorize a program to 
turn over pat~ent re~ords in ~eneral, pursuant to 
a subpoena or,other~~se~ to'a grand jury or a law 
enforcement, ~nvest~gat~ve, or prosecutorial 
agency. (42 C.F.R. §2.65(c) (4) (a)} ,. 

Finally, the~regulations provide as to the appearance of counsel: 

,Any Dpplication to which this section 
appl~es,s~all,be,denied unless the Court makes 
an expl~c~t f~nd~ng to the effect that the pro- . 
gram has been afforded the opportunity to be 
represented by counsel independent of counsel 
for the applicant, and in the case'of any pro
gram oeerated by any department or agency of 
Federal, State, or local Government, is in 
fact so represented. (42 C.F.R. §2.65(c) (5)} 

25. The statut~ and regulations set out in.paragraph 23 

apply to the L.A.A.M. Program of Ward 93. N f one 0 the statutory 

and. regulatory safeguards set forth in the previous paragraph 

were observed by defendants in seeking and' issuing the warrant, 
(( 

or in seizing the property and information at Ward 93. Both the 

warrant, and the subsequent search and seizure, therefore, were 

inval.id. 

REQUISITES FOR RELIEF 

26. Plaintiffs and the class th~y represent have ~een 

and will continue to be irreparably injured by defendants' actions 

in seizihg and retaining the patient records f -o the L.A.A.M. 

prog~am from Ward 93, and copies thereof, in that plaintiffs' 

protected rights of privabyand confidentiality have been violated 

without legal justification .. Moreover, Plaintiffs reasonably 

fear that defendants will make. future use of the information and 

property invalidly aeized purstiant to the search warrant and that 

their identities will be revealed as participants in the L .A.A.H. 

program. Such fears, and the £ear of future similar violations 
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of plaintiffs' rights by defendants, have a chilllng effect upon 
-

plaintiffs' willingness to participa~e:in the L.A.A.M. program or 

other drug abuse programs, if necessary, or to seek medical 

assistance f6r drug-~elated conditions. Plaintiffs believe that 
'1 

information gathered for one purpose will make its way into 

police records which will adversely affect them in the future, 

including but not limited to future employment possibilities. 

27. Plaintiffs (and the class they represent) have no 

adequate remedy at law for, the injuries they have and will con-

tinl:le to suffer. 

28. An actual controversy· has ~r'igen and now exists 

between plaintiffs and the class they represent and the defendant 
'- . 

concerning their respective rights and duties in ,that plaintiffs 

contend that the search warrant and subsequent seizure, retention, 

and use of L.A.~.M. patient records was and is invalid and unlaw

ful. Plaintiffs allege on information and belief that defendants 

believe that their actions were and are in all respects valid, 

and that the search warrant and subsequent·seiiure, retention and 

use of L.A.A.H. patient records is lawfuL 

29.- Defendants' actions in obtaining the search warrant, 

in carrying out the subsequent search and seizure, and in retain-

ing the records seized were and are unlawful in that defendants'. 

actions violated the Drug Abuse .Office and Treatment Act of 1972 

(21 U.S.C. SI175(g)}, and ttsim~lementing regulations (42 C.F.R. 

S2.1 et ~.). 

SECOND CAUSE OF ACTION 

30. Plaintiffs refer to paragraphs l~hrough 23 and 26 

through 28 'of the first cause 0if action and' by reference. incorp-
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orate them as part of this cause of action. 

31. Section 11977 of the Health and Safety Code of the 

Sf£ate of California provides in part: 
{ 

(a) Exceptras otherwise provided. in 
this subdivision (bt, records of the identity, 
diagnosis, prognosis, or treatment of any patient 
which are maintained in connection with perfor
mance of any narcotic and drug abuse program shall 
be confidential and Shall b~ disclosed only for. 
the purposes and under the circumstances expressly 
authorized by this section. The content of any , 
record referred to in this section may be dis
closed in accordance with the prior written con
sent of the patient with respect to whom such 
record is maintained,.or: 

(3) If authorized by an appropriate ~rder 6f 
a court of competent jurisdiction granted after 
application showing good cause therefor~ In 
assessing good cause, the court shall weigh the 
public interest and the need for disclosure against 
the injury to the pati~nt, to the physician
patient relationship, and to the treatment ser
vices program. Upon the granting of such order, 
the court, in determining the extent to which any 
disclosure of all or any part of,any record is 
necessary, shall impose appropriate safeguards 
against unauthorized disclosure. 

Section l282 of Title 9 of the California Administrative 

Code' sets forth additional confidentiality r~quirements for 

methadone treatment pro~rams, andApco~porates the safeguards and 
. ~/ 

protections contained in the federal statutes and regulations. 

Section 1282 provides in part: 

All information and records obtained in the 
corirse of providing ser~ices to patients in a 
program shall be s1..lbject to the confide~ttialf'ty 
and disclosure provisions contained in Article 
7 (commencing with § 5325) of Chapter 2 of 
Part 1 of Division 5 of the Welfare and 
Institutions Code,' and as is required by the 

'. applicable statutes and regulations of the 
Federal Government • . . . 

32. The statute and regulation set out in paragraph 29 

apply to the L.A.A.M. program at Ward 93. None of the safeguards 
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contained in said statute and regulation were ob~erve~ by de

fendants in seeking and issuing the warrant, or in seizing the 

.. property and information at Ward 93. Both the warrant and the 

subsequent search and seizure, therefore, were invalid.and un-
• 1 

lawful. 

THIRD CAUSE OF ACTION 
'. 

33. Plaintiffs refer to paragr~phs 1 through 23 and 26 

through 28 of the first cause of action and by reference incorp

orate them as part of this cause of action.' 

34. Article 1, Section 1, ot the California Constitu~ 

tion provides that. "privacy" is an .... ' inalienable right" of all 

people. Defendants' seizure of patient records regarding partici

pation in the L.A.A.M. program was an unreasonable governmental 

intrusio"n into plaintiffs I. personal and objectively reasonable 

expectation o~ privacy. The seizure and retention of patient 
(I, 

information ~heiefo~e was and is illegal in violation of Article 

1, Section 1, of the California Constitution. 

FOURTH CAUSE OF ACTION 

35 e Plaintiffs refer to paragraphs 1 through 23 and 26, 

through~8 o~ the first cause of action'and by reference incorp-
, 

orate them as pa~t of this cause of action •. 

Oil,' • 36. ~rticle I, Section'13, of the California Constitu-

tion provides: v 
~The right of th~people to be secure •.. 

against unr~asonable seizures.and ~earches may not be violated 
,fJ < ., ._. 

" The ex parte issuance of. the search warrant under the . . 
circumstances described herein was per se unreasonable. The 

warrant and subsequent search therefore violated.AFticle 1, 

Section 13, of the California Constitution, and were illegal. 
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FH"l'll CJ\USE OF J\CTION 

37. Plaintiffs refer to paragraphs 1 through 23 and 26 
~ 

through 28 of the first cause of action and by reference 

incorporate them ~s part of this cause of action. 

38. The Fourth~mendmcnt of the United States Consti

tution provides: " no Warrants shall issue, put upon prob-

able cause, supported by oath'or affirmation, and particularly 

d~scribing the place to be searchea, and the perions o~ things to 

be seized." Article 1, Section 13, of the California Constitu-

tion provides: " a warrant m~y not issue ex~e~t on pro~-

able cause, supported by oath or affirmation, particularly des

cribing th~ p~ace to be searched and the persons and things to be 

seized." The affidavit in support of the warrant in this caSe 

was insufficie~t to establish probable cau~e. The warrant and 

I'i. subsequent ~earch therefore violated the Fourth Amendment of (~he 

16 United States ConstitutionJ and Article 1, Section 13, of the 

17 Californ~a Consti ttition, and were illegal. 

18 PRAYER 

19 

20 

21 

22 

23 

24 

25 

26 

27 

WHEREFORE, plaintiffs pray judgment against defendants, 

and each 6f them, as folJows: 

r. d For an tnjunction, enjoining defendants, and each 

of them, and their agents, servants, and employees, and ~ll oth~r 

persons 'acting under, in concert ~ith, or ~or them: 

a. From'~aking any copies of the reciords, docu-

or ~'nf'ormation t~ken from Ward 93 of San FrancisCb Gener~l ments, ... " 

Hospital pursuant to the ~earch~warrant, or information derived 

therefrom, or di'sseminating or B.i:.~~i;ng to any persons or 
o 

28 'entities such records, documents, inforrn~t~on, or information 
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derived theref~om, or making any other use of such records, 

document~, ~r ~nformation, or information derived therefrom; 

b. To return to Ward,93 of San Francisco General 

Hospital all records,' documents and information seized therefrom 
,. 

pursuant to the search warrant, and any notes, memoranda or other 

writings which disclose. the identity of pat,ients on the L.A.A.M. 

program, and to make proof of compliance upon counsel fo~ plain

tiffs; 
C ,~i!I, 

c. To destroy any and all previous copies, inelud 

irtg photogra~hs, of any and all records,documents~ or informa

tion obtained from Ward 93 of San Francisco General Hospital pur-
",' 

suant to the search warrant, an~ t6 mal;c~ pro;of of the date and 

method of destruction upon counsel for plaintiffs; 

" ' . , d. To submit to the court and plaintiffs' counsel 

a detailed listing of each and every person and agency to whom 

records, documents, or information seized' from Ward 93 of San 

Fr~ncisco General Hospital pursuant to the search warrant, and 

all informatibn derived therefrom, has been previously diss~mi

n~ted or'disclosed, including the dates of such dissemination or 

disclosures, and to take all necessary affi~mative steps which 

will lead to the return or destruction of all records, documents, 

information, and information derived therefrom which is in the ,:-' 

possession, custody, or control of persons and agencies that are~0 

not expressly named as defcnu.:lnts herein, and to make proof of' 

compliance upon counsel for plaintiffs; 

e. From taking any action eithe~ directly or in

directly against plaintiffs and the class they represent for 
" , 

their part~cipation in the L.A.A.M. ~rogram at Ward 93 of Sa~ 
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Francisco General Hospital or for bringing this law suit. 

2. That thfs court declare that the issuance of 
.0 

search warrants, seizures pursuant thereto, and the lack of any 

" s"afeguards against unauthorizeq. disclosure of the information 

seized, in the circ'uiTIstances of this action, is illegal and void 

in that issuance of sUch warrants viDlate applicable federal 

'statutes and regulations, applicable Califor:nia statutes and (. 

regulations, the Fourth A:ll1endment of the United States Constitu-
-'. 

tion, and Article 1, Sections 1 and 13, of the California Consti~ 
() ; 

tution. 

3. For costs of suit herein. 

4. For plaintiffs' attorneys' fees pursuant to Code of 

Civil Procedure§lO~1.5 and California law. 

5. For such other and further relief 'as the Court may 

deem equitable and pro~er. 

Dated: ' 1979: 

Attorneys tor Plaintiffs 

(\ 

1-•• 

Attorneys for Plaintiffs 

VERIFICATION 

I, the undersigned, say: 
. . 

:t am one of the attorneys for the. plaintiffs. " The 
. - - . 0 . 

named plaintiffs, JOhn Doe I and John Doell, reasonably believe 
;;/ 

that ~ere disclosure of fheir names or identitites in this COiTI-
Ii 

- 44 -

2 

~ 

.j 
o 

') 

(, 

7 

8 

9 

10 

11 

12 

13 

I·" 

l'i 

)(i 

17 

18 

)9 

20 

21 

22 

2~ 

2'1 

25 
t 

26 

27 

2H 

plaint will directly abridg~ the rights and inter~sts whi6h they 

seek t.O vindicate by b-ringing this action, and for that reason 

they are unable to verify this complaint. 

I have read the cpmplaint,and I am informed and believe 

the'matters'stated therein to be true, and on that ground allege 
'cOt 

that the matters stated ther~in are true. 

I declare under penalty of perjury that the above is 

true and correct. 

Executed on August'i..7, 1979, at Oakland, C~lifornia. 

:"j 

f--:

~. "'/ 
Earl D. Osborn 

1) 

- ~5 '-
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;/ 
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ST,;7S Ci-" CA tJF'C,WIA ) 
CI{"i AriD CO~,';T{ OF. SAl: F?.A.j·jCISCO >. 

S5 
• • .,p 

SF..AHCH ',·g,R.:l.JHiT 
... 

r;:-:_..:'.C F::O?LE OF TIE S'I'ATE OF CALIFO~ilIA, 'IO AI;Y.POL~CEI.t,;.~r9R PEACE O?FICER IN Ti-3 
eI7':: J..;~D COi,i1IT:Y OF SI.r; F?J.~:CI5CO, STATE OF CALIFOtl';lI1,: " . ... . 

.. f ..... _ ••• _ 

. Pro~r by'affid~vit having b~~n '~~ci~:'thi;"day before ~~bY SOt.·· E. Ryan, 
San ":ateo P.O. and it' appearing t·nerefro:J.thi:lt there ~s.pr?b3ble cause for 

believinG that there is nowlClcated at ~!ard 93,' San Frt!nC1SCO General c. 

Hosni~al, 1001 Potrero Street, S~n Franclsco 
s~~ Francisco, Calif.ornia, .certa.:i:-n parsQ.'111 property_.or .. things c~nsisting of the 

. follo· .... ir.g: Pa't-r~n-t'" r~'; 't~ rs-~ -r'o 11-~ ,'. an-d'-;e~'o;d s';-in-~'Y~di'~; "I-~_. 'l~ 2"-~--' 
n a r.J e s. add r. e sse s. and d a. t e S 0 f.: b i r.th .0 f. D'a ti en t s _ .. ~ .::.,:. 
in the Lam Proaram at San Francisco f.eneral Hosnital. 

. .. . . 
. . 

"_0. _____ ., ___ " ..... _ ...... 

. "' .... -- _. ,. . .o. _ .... __ ._. _~ . - .... -- ..... _ .... _. _._- --_.o .. 

.. ' ~ ~-~. 

--'\'-'" "?:--- -- .. ---
,! \ -:: • -- -.... - .::. - -:-:: --

'--' 

and th~t said property comes within the provisions of Section 1524 of the Penal 
Code as r.oted herewi th-:' - - -' .. -' .. _. --. " .... -_ .. --- " --- - -_. -.. ---: _. -'-' -

a. r7 Subdivision 1. (Stol~n .property). 

b. / . I S~bdi vision 2 (Property or things used as a r.:eans of cO:i::li ttir:~ .~ _f~l.ony) 
- ... ...... -_. + .. .o - __ ....... _ .. 

c. II Subdi·visi·;;· 3 {Pr~.p~;ty or things in posses~ion \ ... i th intent to USc it to 
-- . t bl' oJ.~ l"ens"'_ or to concea'_ .. ;.t fruo discovery) _ ... , ... _. _, co;;::a pu.~!= .." . 0 ... • 

d. xXYl Subdivision 4 (Property or things are 'evidence which tends_ t_~.,.:;~_~::_~._ • 
-- felony has been cO;:-.::iitted . ' .. - '.'-'--'-'- '"_ ... 

or that a particUlar person has cc~mitted it) 

YOU ARE T"r&-=tE20?3 Cm~-lt..ND::::D to make a search of the, prei:lises or person 
.clescriq~d ab9ve for.the said articles and property, and if you find ~he s.a=e.or 
any part thereof to brinb i ~ fortr .... -ri th before xr.e oro retain' it in your, custody .-
acco::dinc- to Section- 15'36.of fhe California Penal.Code. .... _. -... _., 

.. u '''' ..oo.o • • • 

'. ' ... ~. GIVLN mmER HY HAiiD--and 'e~ted a ry' 7,. -~ 'l9' 79:· -:. 

~- ....... -_ ...... -. --_. /? . /J. . : ._ .. : ,_ c::::-- ~--
Judge of the 1-~unicipal C~rt 

. -:. ._., - ._- - .- ... ... "" ,. ... 
GOOD CAU.3S .AP?~ArtIl!G, YOu AP.E 'HERE .I. A,U7iiORIZED TO serve this w~rrant 

durir.S the niE;httime. _""._. __ ... __ .. __ . ___ _ 

1531 P.c. 
153) P.C. 

153~ P.C. 

003-C 

'-~ .. 
. -.o -.). . I' .... ~ ... ...... .. :.,. . 

# ". ... 

.- ,.o . .. 

#... - .. - ! 

'Judge of the HUJ:.icipal CoUrt 
In and. for the Ci ty and COU!l ty of . 
San F~ancisco, State 'of Ca:ilforrii'u' 

•• ...!.... & c.. I.. .. • ... I; 

:r. ... , '.. ~.~ 

A::!1our.ce that you are a peaceof£:icer ..... ith search. ',.,.¥rant . .." :" 
~!2Irant can' o!11i b~ served beh!een 7 ;arn:. anq )0 pm. ,unless 'night service 
i~ authorized .. . ". '.. ~ - . - . , .. '. ., -, -. 
\':a!"rar:t 'e'ls t be execu ted .... i thin _ 1-0_ d<lyS 
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u:!unIT II A" 

Your affiaat, SeJ:'5I-J3..:l.t Ea:::o;J.P.yan, has be:en. a police 

officer for tne C_ity 'of S2.!l 112,teo for the past twenty y~2:rS 2.!!d.' 

has been assiG::led. as an invcstisator for the past fiYe years .. 
. . 

Your affiant' has in. .... estigated hund.reds of narcotics ,. 

cases. yo~ affiant has been involved in the arrest of over, ~o 

hu:::.d.=ed heroin users \-/ithi!l the past yea:r. Your affia:lt has 

Justice, Drug E!ll.9r~e::lent Admj n; stration, the Sta~e of Califo::7ma, 

Bureau of I;J.vestigatio.n and Narcotics Enforcene~t, and uu=erous 

in-service cOurses related to hO:llicide a:li narcotics i :'1vestiS8t:i(l~ 

Your a.ffia!lt has intervie"o>led L!:any ad....-:.i t..ted burglars and robb9.!'S 

their crices.. Yo~r affiant has testified as· an. expe.rt in. the 

field o~na::'cotics in the cO'..lrts of t!le Co~ty of San .r.a~eo. 

The follo:-!ing info+,=ation was related to affi2!lt by 

EO:;licide Sergea:J.t Larry :Beissel ... !ho was personally present on. the 

scene ~ortly after the events occurred. 
---~:. 

'\Between the hours of 7:00 p.r-!. and. 8:.00 P.rI .. on the 
~~ . 

even.ing of 4- FebI""J.ary,1979, three r::ales,' biO of l-ihich \iere 

. JUVeniles, were t;!u.rdered in the City and COtl:lty of San I1ateo. 

.All three pe=so!J.S \of'ere work; ns,. at the tioe 0.1' their clecise, at , 

the Payle'ss Drug Store,' 656 Co;:.=ar Drive, in San tlateo. 

Su,S.iJec t( s) ,in the case executed all three e::!ployees by firin6 a 

.38 calibre revolver into the back of their heads.: Nona of the 

vic,tic.s s~rvived lop..g e!lough to supply responding officers with a 

,.sus.?~c e\( s) .. descrip tion. Suspect (s) rt:~oved approx:i..~ately 530 .000 
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;o'r~ _fill,·.,. I •• 

~.) ••. ~ ... r'w ..... ,,~· 

-

i!l store r~ceipts fro:::J. the p:'eaizes. r-:uoeroun Intent fi..r:,:;c~=bt! 

were obtain-ed by ;La'"", en.forc~=e!lt perso:l!lel fro:!l the sC-=.::l: of the 

robbery;ao~cides. 

Within the past 4--3 hours your ar.riant 'Has CO:ltac!:ec. by ,. 

Detective Ted Spyrow of'the CO.::lcbrd Polica Departme:!.t. He stated. 

that he had just ra~eivi:!d a t~lep~or.~ call from an a:loD.:-:!9u ,!J 

, -
citizen jn~or=aut, reg~-di~ t~e aforeoentio~ed nu-~ers. The 

infoJ::lan.t,hereir.a.fter desig:lated in this affidavit as the lIeI", 
, :. . - .. :-

----.--. .:-~:...--:. - -----_ ... '-'"-
perpetrc:!o:::s of the robbery/ho:nicide that occurred at PaYlE7s.s 

D:!:"'..lgs in San !"!ateo. The cr stated that the perpetrators hE!.cl 
, 

talked ~it~ his' acquaint~Ce a~proxi~ately four days prior to tb= 

robbery;.Q.o::ticides in San f1ateo. At that tine, the cr relat=es th-

the S'..ls:;J:cts 'Were atter::.pt; ng to o:,tain guns to trdo the Payles3 

Store in S?~ l'iateo". cr states that the suspects related. the:t 

'riould tl clea.::l out the drugs" ar..d attcwpted to solicit his 

acquaintar..ce to participate in the robberS, however cr stater. t!-~~ 

his acquaintance was not inte~ested~ 

cr fur!:b.er relates that t"ce suspects had this CO:lVe!:S2.-

tio!l with his aCCJ..uaintance at the "La:::!l Clinic at San. Fra!:!.cisco 

Ge.::le:;:-al Hospital n. cr states tha-t his acc;.uainta!J.ce and the 

perpe~rators of the homcidcs are patients 'of theLa;:l Cli~c. 

Affiant has checked the Ci ty of San '!1ateo fo:: Payl~;;1S 

Stores. The only Payless Sto:::e in the City is the one in w~ic~ 

the triple r:.u.rder ro'~bery occurred.. 
. 

Yo~r affiant has received info~ation froa the S~ 

'" 

- 48 

i 

.~'-"..,....."..~" .... '...----..-~,.,.,.....,..,-...-,~. '-----"""".~.;"-., ..... ".,.<"~- ... ,-,,-~ '-~'--~-~-~-","---,~-;,,<:---~---,----,,~---,.,~--,,--~.--.", .. ~ 

t 

1 Fr3.!lcis:::.o Gc::!~r.:ll Ho::;~it;al i.r:d.ic:t.:;j !1~ l~at t~e Lam cr:i.r:ic iz a 

4 

5 

6 

7 

Xo~ afri~t contacted the Dir~cto= of the La~ Pro6r~ o~ 6 

Pebru:rry" 1979. Your af!~a!lt requested a list of the :patie.::2.!:S 

presenttY e!!.!'olled in. the La!il Prograa. Y9U,r affia:l.t was i~o:1:ec 

that this ini'or:::a!:ion is cO!Lfideritial 2..:ld. carmot be revaaled. . . 

8 without a court o~er. 
.: 

:9· Fro~ the in!oLwatio~ co~tained in this affidavit; a5 
• 10 su,plied by a citize~ infor2~t, your affiant has reaso~abl~ ca~~ 

11 

12 

13 

14 

15 

16 

17 

13 

19 

20 

21 

22 

23 

24 

25 

26 

to believe t~at tee identity 0:: the robberY/I!!'J..rder su.spect.~. r:ay 

be co~taL~ed on th~ patient rolls o~ the, L~ Progr~ at~t~e. 8a~ 

Fra:lcisco Gep.~ral Eos;>ital'. 

.On Feb~~arJ 6,1979, your affiant was prese~t~w~9~ 

InS?ector l'Iar-vin D~an of the 82 .... "1 l"'ran.cisc~ :Police D2pa...""t"neZlt 

CO:l.tacted Arthur \{einberg, Director of the Lam. Cl-j r'i c by tel~.?ho::i 

obtain a search l-:arran:t on. Feb::u!l.J.-y 7 in order to deterci!!.e tee 

identity of all patients at the La!:l Clini.~/ 

01;4 February 7, your affiant telepb.oned A=thur Wei.:: .. berg 

as required by 42 Code of Federal Regulatio~ 2.65(e), ~i 

info=::led hiD that y~)U.r affia!lt \·:ould be contacting a Judge of' tr ... ~ 

Sa!:!. P=a!:lcisco t~-u.nicipal Court later dur'i ng the Dorning of 

"'-n".~ ---.:- -- --
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------------...-.---------------~---------------~-~--.. ----

< () 

~~ 
1 Acco~u'~y, your affi~t p~ays l~~t a S~~'c~ war=~t b~ 

2 iss"..led 10= t::'e =eco~c.s and. 'p3::ie~t ro:;ters and/or rolls of ti:.e La: 

3 .?rcsra.::. located 0.:1 ".·ta.!'d 93 of the Sa:!. Francisco GC!le:-al HO:3?i~al, 

4 1001 Potrero S:reet, San. Pra..:J.cisco, in. order that your affi~t; .. , 
5 t:'.isat 2.sce=tai!l the ide!ltity, dates of birth~ and. last l~o'''''Il 

6 addresses of the prograQ particip~ts) so that y?ur affiant can 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

26 

~.".... ,,.c,,, ...... J"~ 
,Ta'C'" .",,,,,,,4",,,,, 

~'-:: 

atte!J.p~ to co=~are the late!lt prints collected. frCJ:l the"st;e!:.;! to 

fin6erprints of those persons ~hose na=es are cO.:1tai!led on t~e 

rolls of. the L~- Frogram a!J.d to--'possiblycontact or interviC:ri 
'. 

those perso~s. I 
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, . 
STAT.':: OF CALIFORHIA .. ) ss' 
C17Y ASD COUL'ITt OF SAN FRANCISCO ) 

RETURN AND HNENTORY 
, ON SEARCH WARRANT 

•• ' '. ........ ,. .0 '0 . • • ,. ":' - ......... ... 

I, the unders ign2d_ C'.n!,e. this re tUFo .to t~~ \.1i thih," sc.arch ... '. ":. 
warrant. On February 7, 1979 , I reCeived said '\.7arrant"·'· 
and u;1der its authority I d:hligently s~3.:rched ,the, belo'W listed"' J 

pre.:lises on (da.te) _" i"ebruary, 7, 1978. , . and there I discovered 
th.,.c_rr. .. 2._t.ter described in tha 1.nventory.;, :-; ''''';':: ... :' "'.-·-···::~~j'/: . ._ .. -~:· ... :_: :r.;: - ..... .. -- -- - - _. --- -.. _. - - - -_. 
"' .. ·Preoises .. se·arched :- -. -"H~rd··93;- Sarr- Francisco Genera.' ,Hospita,' "'-.--'"-; 

.. ,. "I . - ". Records or patlents ln tne LM:" PrO<l.rdra "": . . ' . -- .. 
INVENTORY: Photoco;:)V list of 35 individuals identified by clinic 

sta ff as be; nq enroll ed' in the ,L.AA.':: r.:ethadone progra!:i. , 
Infcr~atiQn given to this officer by clinic personnel 

included na~es, addresses, and dates of birth of the 
,--------~--------~------~~.~. ----------------.-------------

enroll ees. Photo9ranhs\'!ere ta ken of hosnita 1 identifi.c.ati on· 

: . photo·s of 'the LA,oJ.t nafi ents •. ;. .::.~'~ ....... '.:. 
------------~--------------~---------,--~---------------------------

.• T . --- -. 
. .. .... .:; . . .. , .. ... ~ ... .... . ... ' 

.. '. . ... -. . . '. .. 
'0' ..... 

. , .. ;. ~ , ... ' ... .:. ," . ...... . -' 

- ' 
': I '... '. 

- . .. ..~ 

I) the officer-by whom this' search warrant was" execu'i:ed do· 
swear that the above inventory contains a· true and detailed ~ccount 
~~ all t~7 p~operty' taken by me .on the wa;r-r.:;-nt.n:rhe- p~operty'seizcd . 
"al~ rew",,~n 1.0 the custody of the San r'!ateo /. F '~(.llice D~Fart:rr:.ent 
subJ cet to further order of" this Court. Q~rOthe'~-'CouJ.t: of. proper 
jur~sdict:i:on. . _ ... -., ----:- ; . 'G'. ""----'" ., 
Inventory approved. Serneant E. van, f18, San r·latea P.O. 

I SU0scribed and swo"-n to "before me _ .. 
this f':; th ... ,.c:. JooL Februar,v 192: __ •. 
~ ./-/ Lj:;t! .. . .... . \. ~- '. . ... , .: : .. . 

-: r;, ~-~ ~ __ J-:!:-: 4:."".- ,..., .0 ... 

Juuge 01.. tne NU:licis.:lrCoui'c 
City ant1.·~"'County ~f fS~.n FrCl~c.isco. State,of. California 

1535 p.?l .. leave" copy' of'w3.~~a~tand' list of. property taken l4ith person 
person from ~hom 1t was taken; leave receipt on precises if 
no one th2re. ..~' D . 

1537 p.o. Returnw~rrant.,to '~udze'; :sig~ in'v~ntory' i~ J~d3:e i~'pre;en~~ 
after be~n~ swo~n; 'file with Clerk. 

003-C 
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DEPARTMr • OF HEALTH. ECUCATION. AK NE.LFARE 

December .. 8, 1977 

Hr. Richard D. Bybea, 
Staff Attorney . 
Office of the Attorney General 
P.O. Box 11549 .~ 
Columbia, South Carolina~ 29211 

Dear Hr. Bybee: 
" 

.' 

We regret the delay in :cesponding to your letter of October 13, 
1977, which requests clarification of our October 3, 1977, 
res'ponse to your inquiry of August 16, 1977, regarding the 
effect of the "Confidentiality of Alcohol and Drug Abuse 
Patient Records" regulations, 42 CFR Part. 2... . . . 

Your latest inquiry questions the effect-of the confidentiality 
regulations \vhere a lav7 enforcement official ~ seeking to 
serve an arresi~ \<1arrant knows that a particular individual 
is residing at l an alcohol or drug abuse treatm~nt center •. 
In addition, you question, whether the:·confidentiality 
regulations would permit a.disclosure to law enforcement 
officials of ',the fact that a particular individual is not 
and has never been a patient in the alcohol or drug abuse 
trea.tment program. from which the information is sought. 

In response to your first question,': w~ call your attention 
to .the fo1lo~ing para,graph in the }tay 10, ~976, opinion 
letter to Hr. Gardnei't-7hich. was ~nclosed in cur October 3, 
1977 I letter to you: .'. . . 

"In t~le situation"'which' you have prese~ted, it is 
our conclusion that: the regulations do not authoriz~ 
you to assist a law enforcement officer by identify
ing, either .directly or indfreci:Ly, any individual 
who is or has ever be~n a pa.tient in the p~ogram. 
This applies regardleas~of the fact that a law 
enforcement off~cermay have a valid warrant for 
the arrest of the individual. As indicated above, 
section 2.13(e) provides, in pertinent part, that 
'any improper or unauthorized request for any dis-, 
closure of records or information subject to this 
part must be met by a noncormnittal response.' ,,' 

'( . . 

TAB C 

Page 2 - Hr. 'Richllrd D. Bybee 

it 'should be explained that Federal"regulations pro .. 
hibit the treatment program and itG·,porgonl1~:!l from ' . 

,. disclosing any infornvltion about II patient. :'. 'unlc;J!J 
a'court order authorizeD such 'disclooure purouant 
,to Stibpart E of the regullltions." (Emphnoio in 
original.) 

Thus, the confidentiality regulations do notnpcrmit alcohol 
or drug abuse treatment progr.am peraonnel to assist a lml 

. enforcement officer in identifying 'o~'locating' a patiant ... , 
where such action v70uld result in' ~ disclosure 'identifying:' 
the patient· as an alcohol. or: drug ·abusnr, unleo s · .. e.n.·authorizing '. 
court order ha!l been ent~red in accorci.?nca ,..rith Subpart E of 
the regulations. This.conclusion applies ·even though the 
Im'l enforcc1!l.ent official knows that the patient is present. 

" (Section 2.13 (b) provides that the regulatory prohibitions 
apply irrespective of whether the person seeking diacloGure .~ 

) already has the information sought.) The. r~gulations do not '. 
require that the personnel of a treatment program 'forcibly . 
restrain or otherwise'tuke action to prevent:-~ -law enforce
ment official from oerving an arrest warrant I ,l?,~t rather 
restrict any disclosure of infor.mation whether[recorded or 
no\~, 'tvhich would identify an individua.l as an. alcohol or 
dru\~ abuser. \;7hile the confidentiality regula~ions do not 
prohib'it, or require' treatment program personnel to prohibit, 
a law enforcement offic1.al from locating an inciividual for .. ' 
the purpose of serving an arrest warrant; we' qelieye this. . .. 
situation should be avoided since it may result in disclosures: 
of information which would, identify other patients 'or be' . 
disruptive of the operlltion of the'progrp.m.·:· Accordingly, we' 
urge that treatment programs provide' information . to.~.local ;. 
Jaw enforcement agencies regarding~ the"restrictions of the 
regulations arid seek to enter into cooperative arrangements 
which will permit, to the extent possibl~, a reconciliation 
.of the in~erl!8ts of the. law enforcement agencies and of'the 
interests oftha program in protecting the con£id'~mt:iality 
of its patient records.' ,.,.. 

.-.. .' 4., 
.... .' t '" • • ~. • ."', ". . \) 

In response to your s(!cond·question,·itig' our op:Lnion that 
alcohol or drug abuse trcatm2rtt program. personnel'may advise 
lavl enforcement officials or' otherperaons thnt, a particula.r 
individual is not and has never been a.patient •. In that .. ~. ....~~. . .... ;.' ... ~ , ....... '~_ .. ' .... ,':' ,:' -\' 
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Page 3 - Hr. Richard D. Byhee 

situation, the confidentiality regula.tions would not be. "; .. , .... 
applicapla because there v..'Uuld be no "iecordll" 1/ of the 
identity, diagnosis, .prognosis,. or trcatmant·ol: any "pc.tient'.'.·~1 
maintained in connection \'lith the performance of llny alcohol . 
abuse or drug abusa prevantion" function' 'Which in directly or" 
indirectly federally aosinted as set forth in § 2.12(n) of 
the regulations. Thus, v1here an individual haD' never been II 

patient a.s uefined by the rCf,ulations, tht!re 'tvould be no 
"record" subject to the regulatory rostrictiol1o on disclosure. 

• • ._ ~ • '. • .:'" ~ • 10 •• ,0 • • • 

It has bee~l. sugr;ested that requests Eor records 'or ·informa-,· .... :.' 
tion'to which the confidentiality· regulationo vlOuld not. : "">:.~., 
otherwise apply must be responded-. .to in the. Game manner as ..... 
requests for records llIld information ";vhich 'are "'oubj ect to' ./' '.' ' .. 
the regulations, in order to avoid en implicit identifi-
cation and disclosure of alcohol or drug abuse patient 
records. (implicit and negative disclosures are prohibited by 
§ 2.13 (e)). 3/ IIOv7<lVer, it is our opinion that the confiden
tiality regurations do not prohibit a· disclosure that an' _ .. : ;. 
individual is not . and has never been an alcohol or drug .' 
abuse patient, even though·.th~··:requ~st .for-::.·info:r;mat~on .. ::.~. '.:.,.:.,/ '~i . 

. ~ 4. . 
.... :.,1{ ',; .... ! ........ ""':" : ' .. , • '0' ~ •• :~ •••••. ""! .~ .. , ••• ~ .... . 

1/ 'Section 2.11(0) of the confidentiality regulations 
defines the term "records" 'to include "any infortnnti'on, 

, whether recorded or not, relating to a patient received 
'; or acquired in connection with the performclnce of any 
: alcohol abuse or drug abuse prevention function, . . 

.... !,.: ... !'.whether ·such re.ceipt or acquisition ia rby a progrum, a, .. 
:' .. ' quali-fie.d·service organization, 'or any"other person." . 
.... ':, (Emphasis added.). ". '."'. <:'., . .; .... ;\ :.... 
:. '~:.;."(,;:.~~' ':.~'.' "'f" .1' :.: ...... h : .::', '. " "r· ........ ; • .:.:', ~' .. ';',: ,." • I 

2/" ·S~ction·Z.ll(i)~~f tho'confidentiality regulations~~. 
-. defines the tGrm .,'.~patient" .. to meanl :,'.;' . :~'{'>::;'; .'r';.' .. :,,~:~ .: ..... 

...... ' : .:.: . . ::. ,.:. . ',.': ,,:, .. i •.• !. " ~'1.;' .::.; J ";1;:; :.!.:;~ :;.:; .... };:;;:::.~. :i: 
. "Any' individual (whether~ referred: to I as 'a':~' ::,",".:' 
pati"ent, client, or otherw'ise) \\Tho haa applied 
for or been given diagnosis or treatment for 
drug abuse or alcohol abuse and includes nny' 
individual w:ho, 'after arrest on a criminal·'. 
charge, is jJhterviawad and/or tested in con
nection wit~ drug or alcohol abuse preliminary 
.to a ,determination as to eligibility to pa~tici-

.' . pate ,in a: treatment .or'rehabilitation program. " .. 

~~~~~~~~~~-r~~~ ~ ____ G~o_~~rnin~ 
PatIent .. 

----~~~~~~~~~~~----~----~'~~~~~a-t~l~ 

• :",.. If ~' ••• : ...... 
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re8ar~inr, tl:,!t :lndividulI.l may accompany a' request for informa
tion !a~~~dlnQ ~u alcohol and drug~~buDO patient to which a . 
noncoUL!~ ........ \..al ;..~1"ponae .muat b~.made.',' ~ve 'r~ach thi 1 i . 
becau'Jn. (1) d 1 . D., aonc us on, 

: '-'. . ~~' no~e ltDOVa, it i~ clear that the"applicll- .': 
bil~:y prov,iGio._D of the regulations: encompass only alcohol : •.... ~ 
or l:~!g <?-QU32 patiant records which 'are maintained ~ in . . .... ;.: 
connection with tr!c performance of any' federally assiDted .' 
alcohol abuse. or a.rug abuse prevention function. (2) the 
i(m§Pii~3it( l1)n) d negtltive. disclosures section of. th~ regulations:, 

• e do~n not clearly prohibit auch a'disclosure but., 
rather Pl;pvid~~ ':hllt '-' [alny impr.oper·. or unauthorized .. requea t . 
for any' disclo .. ·.ul.e of records or information sub ect to ,"." ... :::':. 
this p~ ~l~~ t bO. met by ?-. noncom:m.tth response .••. r-' ,~. ~ :'" .' 

(E~h.:llJ~S aU<.1ed.) i" and (3) violations' o£"the~' regulations' are 
su j cst to a crilninal penalty (see § § 2.14 llnd 2 14-1) d 
ther~rore, the same strict'rul~ of construetion ;8 is~an , 
appllcd to statut.es defining criminal action must be applied 
to the regula.tions. 4/..." " . . '. . '" 

f '. ,\ .'.....:: •• : :,.; .. I', .:' ": •• "<"._ "~.' ~'. .. ~ 

Pl,ease c~~t~~t us, i~ }ou):ava.: any', fu~the~ .qu~~~io~·~ on~: this r, 

matter. '. ' .. : ... ""~"'.; ..... ;::! .• :;~. :"':::~":, ... ::':,.;.y." .~ ..• ~:':.~ ':. : •• A •• '~'" ••• f ....... ' .. 

. •.•• ".. .. '. ""!" . ,.' .:::.:.~ ... ··~in~~~e~~·~·~~~~~··~~~·· ~ :::.::' "'~i/" .. :.~ .. ' 

'. -. Robert B. Lanman .~. 
_.!_i.·';~·;:" :':~'" " %:: Senior',Attorney. '.' 
'. .... '.' .... , '. :~· .. Pub1.ic Health .Division. . 

Enclosure· 

cc::· 11~'):'k~san: Greene:~. 

Prepared"by: . GH, r..ANMi\I.~:acR/:·12/8/77,· 443-3096 . .,. .... .. 

4/ 

,. '. . . '. '\'. ,'- ... , 
' .. . l,..· .,. . , " .... 

, ~ j • 

See: H. Kraus &. Bros. v. United States,"327 .. U.S;.'6l4, 
621-622, 66 S. Ct. 705, 707-708. (1946). . .. : .. ::,:.: ... ;;:./.'<.,,) 

: :', I~ ill, of cours'e, ~v(!ll settle,d that criminnl':statutcs 
, ll .. e to be cons trued. no.rro,,;vly and tha.t: any ambiguity 

'., must be resolved in' favo.r of .lenity •. Sea,. e. g. , .. : 
United States v. Emmonsl. .. ·4iO U.S: 396, '411;:.93 S '. Ct .-
1007,1015 (1973);.RG.wisv. United.States, 401U:S. ", 
B08, 812, 91 S. Ct •. 1056, 1059· (1971) i United States V" 

Bl1ss, 404 U.S. 3~6,347 .. 49, 92'·S ... ·Ct 515, "522-23 .. (197.1)' • 
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E. Kontz Bennett, Scnior, Esq. 
Bennett, Pedrick & llmlnett 
P.O. Box 173 
Waycross~Gcorgia 31501 

/1 Dear Hr. TIennettl" 

o 

JUN 7 1977 

D 

' .. -: 

'1'11i13 is :l.n response to your re'1l1est of Hay 9, 1977, for .:l 

lef;a.l opinion on the effcct of, the fcc\cr31 alcohol abuse ':1tltl 

drlJ~ abuGf.! confic1entialtty statutes, /12 1J. S. c. /~5n2al1<.1 21 
U.S.C. 1175. 11nd the HE~J regulations implementing those 
statutes. 42 eFR Part 2 1/ (copy enclosed), on a hospital's 
ohlirration under stato or local law' or conrt orde'C to repdr~ 
inst~nc(:!::; of '· p09s J.ble alcohol rmd d17ur; ahl.!se': to 1':1\v 
enforcCillcnt officials. (V/ 

The Hare County Grand Jury presentment ~'J'hiclt you enclosed 
recot:1menclsthat the District Attorney' s(~.tf:i.cc act to 
require Hemorinl Hospital to report "all drug (In(~ or criminal 
CRses to local authorities." Further, YOl:1r let t~J: indica ten 
that the"A13sistant Diotrict Attorney believes that "the 
Hospital-should report to local law enfor~cmcnt 0[[ic1010 

." the names of persons coming to its at ten tion. where drag or 
alcohol abuse are possibly involved." 

1:/ These statutes .11ul regula ttons pertain to tht:. conf:idcn-
. tiality of alcohol and drug nbllSC [>:1ticnt r<:!cords nnd 
are not, as your letter indicates, p~lrt of the f~\.lcral 
"Privacy Act," 5 U.S. C. 552a, Hhich pertain~J to .1 brO;:'ld 
range of r.ecords about individuals -Hhich'nrc mbint.:1ilwd 
by the Federal Government, or by Federal contrllctors in 
the performance 0>£ an ar;cncy function. 

\::1 

"_"'.....,..,_. ___ . __ ....;...... _____ ........ ,,r:t--_._. ____ _ 

':'~'-.-'-.. .. ~~~ <w. 

.~ 
~ . 

i 
I 

I ill 
I 

I 

.~~:.'""::,. _: __ ::,::-:..:r_'::::t:: .. ::::::.:.~.:_~~-"."'=~.....,..> .... ,.. ""'''--
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(:> " u~n .or, .:"8'1. 

Pdt-sunnt to the nuthority of suhsection (,rr,) - 2J 1175 2 oj: . U.S.C. 
_)(,_.~12d 1<'"lJ:~.C. /~5132, 2/ the IlC~-J confl.denti:ility regulnt.ionH 
r(..>t~j;~t tJ.k chsclo8urc:s thnt may be l~l11dc from L(!col~d3 .1/ o[ 
the J.{lcl}tity,· d:Lagno u is, pro :r,no :-d.[;) or trca trne),1 t of {tn./
patient,' ~;./ 1dhich C1n~ fno.intainell in corrn~ction \lLth the 

?:.J 

1.1 

fi/ 

.-----------......... -.-.---.---... -.. -... ~.-. 
':;;-; 

Suosectlon (p:) of the con£ic.l(;:ntiality 8tatutcs 'd.ve.a 
In.-oad autbority for the pn.1scr:i.ption of re,r;ult1.ti~()ns t.o 
cnrry out their COl1h"TlOll pur po ~e3, providirw' 111 pl'!rtinclJ t 
part: )', ;> 

'!'The rceul!l.t:t.ons may contni,n such 
defJnitions) tmc1 may provide! fOl: 
such B~fegu3rds and procaduren, 
includ~n~ procedures 'and criteria for 
the is s~l.:J.nc<.~ l1ncI scope. 0 f . <2.-rciern unc.br 
sub~le.ct~on (b) (2) (C). as in the judg
u~nt of t~e Secretnry are necessary or 
proper to effectuate "the purpOS(~3 of 
this scction, to prevent clrcwnvention 
or evasion thereof. or to facilitate 
compliance thcr2'i.Jith. ,i 

. 
The rC,I3uln tiona define "records" broa(jly i'll ~ ') ] 1 (0) :J L.. • 

"Any" inforrna tion, whether recor(h~d or 
not. relating to a patic.mt, receive.d 
or acquired in connection with tha 
performa.ncc of nny alcohol abuse or 
drug abuse prevc!'l1tion function, io7hct~\lCr 
such rcteipt or acquisition is by a 
progrnrn, n qualified aervice organi~ation, 
or any 0thcr person." . 

Section 2.11 (i) . of the;' reguln ti.ons de fines "pati.ent" 

" ..• any individual (Hhether referred 
to as a pntieit, client, or otherwiso) 
't\7ho ha~ applied for or boon 17ivcn "lio:>t:Y-

i 
~ .. t:,£-, 

nos 9 o~ treatment for drUB abuse or 
alcohol abuse Rnd includes any individul 
\1ho, u [tel: nrrC~!l 1.= on n cr:Lminnl chn.r;~e, 
ia intervlCl:lCd ;:.mellor tC1J.tetl in connec-
tion with dru~ or ~lcohol abuse prcliminnr~ 7 

to a dctcrminnt~ou as to cliBibility to 
partic:i.pate in n treatment or rehiihilitntion 
prof-,rma. II 
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perf o rJil::m ce of any nlcohol or drug nbuse prevention function .~I 
concluc ted, reeuln ted, or directly or inclirr:\c tly as ~;i8l.:ed bi' 
nny departr.lent or agency of the United !'tatCG. Dinlct ClTltl 

indJrcct forms of federal nssistanee Hhich !:wke a trCl1 tl!l:mt 
provicli:r' G alcohol or drug nbuse rc:cords!Jubjc:.ct to the 
rep;ulatiorm ate set forth in § :l.12 I/AppJ.ic::Ll)i1.ity-l~uJ.e~l. /I 
!Iotc that the [llcn/wl nntI drug alnwe patient reconb 0 f mimy 
hospitals which perform alcohol or drul;; 3bnse prevcllt1.on 
funct:f.ons are snbJGct to the regulations bec£luse of assistc1J1Ce 
by the Intc.rn.nl ;~.r::v2nuC! Service "through the allm\~::lnc>= of: 
income tax deductions for. contrnnlt:Lons ... or by \'lay of n 
tax exempt stntus 'J (sec .~ 2.12(n) (4) and 5 2.12-1(J». Our 
concluDions about the c[fec~ of the£ederal con£iJcutinlity 
tJtatutes and regulations on Hemorin1 Hospital's obli[;<1tioll 
to make reports to local f.luthoritic8 .:J.rc b[\'3(~d upcm th(~ 
assumption that the hospital is subject to the confirl€!l1tilll;i.ty 
statutes and rc~ulation9 because it performs alcohol and Q 

drug abul3e prevention functiorLtJ Hhich arc fctlerally Llnsistcd . 
within the iaca.ning of § 2.12. 

., <of 

Disclosures of patient records by federally assisted hosrit~ls 
for the purpose of initi~ting or suustuntia't-:i.np.: any cri:.1ilwl 
charges nga:f.nst a pntient: or for th~ purpose of inv~::>tigat.i.i1r~ 
a patient may only be made in accordance 'vith sUDr:lCctiol!s (b) (7) (C) 
and (c) of the federal confidentiality statutes (2J. U.S.C. 
1175 and 42 U.S.C. 4582) ~]lich provide: 

2.1 

" (b) ... 

(2) l-ihcthcr or not the patient, \vith 
respect to ',Thorn any given record ... is 
niaintained. 8ives his t·lrit ten cOl1se[~t, 

---'-.--- ---_._------_ .. _-----_ .. _-_ ... ,---_ .. _-
An alcohol abu~e orodrug abuse prevention function is 
(bfined in § 2 .ll(1~) of the regulation::> as: 

I'.71lly program or. nct:fv:Lty r<:'!lntlng to 
alcohol nbuse or drug llbusc ec!llc.:rtion, 
training, treatment, rehabilitation, 
or rcnearch, and,~ncludeB nny such 
funcr::I.on (wen 'i-lhcn pcr fC)'J:mcJ by lin 
orgllniZll ti0l1Wlt09C" primary mission 
in in the field of law cnfot'ccinen t 
or :I,s tm.relatccl to nlcohol or drugs." 

- 58 
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the contc.n t of such record tn.:ty be dis
closed na follows: .": 

(C) If: authorized by .. 1n llpprop::late 
or:.1er of II court of competent J uris
di.ction gr.n!,~t:cd after npplicnti()!1 
sho,d r1)'!; ;\;OO(~ canDC therefor", In

l
'

lHH3(! D H inn. goo ~l l~:ltJ!1 E~ t: he court D, \.;111 
'\vfd.,;h thc pllbl:l.c intero9 t f.l.nd thc 
need. for dif.,cl08\.1re ngn~nst the " 
1.11'1 ur)' to th.t;. p:!tient, to th~ physiciah
pa~icnt relntionohip, and to the traac
ment ,!wrvic;:.~a. Upon ~thC! r-r:11.\ti:1F; ~f 
ouch on]er, the court. ir;. de~(..!r.!lJt.un~ 
t·I'lC:~ l\vt·:)'"tt to ,\lh1c11 nay (l~sclosurc of • _ \.. I" Cot 1 ' 

nIl or an)' part 0 f ,arl.Y r{~cor..:. ~s 
nec(;Gsary, HilaJ.l impone J1PP1':0?riate 
snfcgu.:lrds ftgainst 'ltnnuthor~zell 
di~closl\rc. 
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matcrial\information or eyiJnncc of suL
.3 tnntial \LaJ lie in conncct~()n Hi th the. 
irNcstiBntlon or prosecution. ~ 

(3) There is no other prClcticahle"my 
of obtai.ning the info1:;mation or Cvj,(ltmce, 

(/+) 'l"he actual or potential,injt1'J;y ~o 
the physicio.n-pat1cnt relat~Ol:lfjl1lp Ul the 
program (1ffected and il,.l other programs 

'\l sim:i.lflrly situFltec.l, mid the <':tctu~l or 
J potcnti::l1 harm to th.e ability Of such pro

r,-rnn18 to attract and retnin pnt~cnt8, is 
;utHC:!ighc(l by the I.lUb1ic :i.ntc;re.::; t in 
nut11br:i:zinr; the diDclo3urc SCltl[:;l!t. I, 

Under § 2.63, nn authorizin~ court order entered l.muer 
§ 2.65 "may not extend to communicationD by a PHt~(,!~lt to 
personnel of the program, but shall be lLnited to ~ne fncts 
or da tcs 0 f enrol1mcn t, discharge, nttendance, !1~(>chcation, 
nnJ sj::nilllr objective datal! 1..mle;sBthc pati§l~lt: "in lLtigatJon 
offers testimony or other evidence pert[l:Lnin~ to the contcmt 
of his communications ,;"ith a progrm:t.1\ 

ThUD, a hospital vrhich perfo'rms alcohol or drug abuse 
prevention ft..IDctionfJ Hhich arc federally aSBisted raay only 
report the names of alcobo1 or drug abuDe patirnlts nnJ 
information relating to them to local law enf~rce~0ut 
officials pursuant to em authoriz:Lng court onjc:- ?~r,su.ed by. n 
court: of COi~1petGnt jurisdiction in llccorc.lmlCG w~tl1 fHJ~~WC~~OIlS 
(b)(2)(C) lmd (c) of 21 U.~:.C. 1175 and ti2 U,S.C. !~5UL, and 
Subpart E of the regula tions. The regulations do ~ot, ., 
hO,\·l0.Ver, r(~strict reports to 1m ..... enforccment of£ic::-ll~S \\T!1J.:-fl 

do not .con tuin nnTnes or other patient iden tlFyinf.;~ntorm!lt:l.on. 
Section 2.11 (p) (3) p"!:'oviclcs that the fo~.lo\oling tYf,e of " 
communication in not (1 diGc~osure restr~cted by the regulat~ons: 

1\. •• (3) C6mmuni.cntions of illforrn.ntion 
v7h:i.ch i.nc1udC!J nc:i.thor patient: :Ldf.'l1t.i
£ying :In[orm.:J,tion nor ideHt:1. fying numbers 
aSGigned by the pror,ram to patients." 

Patient identifying information i9 definecl in § 2.11 (j) as: 

tl, " the n.llme, acldreoa, soc'ial security 
number or similar 'information by \\71tich 
the it!6ntit), of .n rind.ont' cCJn·lle ~!utcr
l\lined -.;.lith l.'easonnblc accuracy" nnd 8PC(~t-l 
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either directly or by reference to other 
pubU.cly nvailnbJ.e i.nfnrmatiO,'l. The term 
clo~ 8no t :i.nclude :1 p.:H;:tcn t' It!en tlfyin~~ 
numbecr ;lG8i.gncd by n proernm. It 

The effect of these provis:Lol1o upon the reporting of cri,m~s 
CO!:i:ni.ttc.d on prop:rtlrn pr6mifj(~[j' or agai'l1B t perfJonn~l of tho 
prop.;ram in rof:lcc!:ed :f.n § 2.13(d) of the rer,ulntio!l~~. ThHt 
section provides: 

IfHhcre a patiC!1t cOElmics or threatellf3 
to com:'llLtu crim~ on the. prcmiD~s of· 
the progrll::ll or af',nin8t penJoI1D/)1 of 
the, program, no tbinr.~ in tld.rJ p:lrt sil.'lll 
he COLlDtrilod as prohibit:i.n:!; P(~'J~~()nnel 
of .thc progrnlH from ,seeking the 
as 8i3tanc(~ 0 f, or reportinG rr uch crime 
to a l:.lw· enforcement: agcmey, but such 
report shc.ll1 not identify tl'w suspect 
aD a patient. In any such 3ituation, 
il:!;:f\cdin tc cOil::d.deratio.l should be 
r.;iv(:m to scel.d.ng an oi:d,c.r under Subpl.trt E 
of this pnrt to rermitthe disclosure of 
such limited information ahout the pnti(mt 
as l11aY be necessary under thE: circumstanc·es. I. 

The foregOing diSCUSSion of the. requirements of the fcdernl 
eonfi.c1entinlity statutes end rc~ulations mny b:; SUr:l.'!lilr~22d 
nD follows: (1) the st~tut~s and re~ulntions do not restri.ct 
the report:f.ng of crinen to 1.9.\-7, enforcGl'!1(;l1t pCrf;onnel no Ions 
as the reports do not contain the nC1!JleS of alcohol or dru;:~ 
abus.c pati.ents or other pati.tmt it1cntifyin::; inforu'lation.; (2) 
such pa ticnt identi.fyi.nl? informa ti.on In,').y be rC;1orted to 1~1';'7 
enforcement personnel only if an lluthorizing court ord('~r is 
entered in accordance with. Subpart E of the regulati.ons; nnd 
(3) sinew Subpart E of the rep;ulations Ij.mits the entry of 
such orders to disclosures for t.he purpOse of, invC?r-ltir;atinf} 
or prosc::ctltinr, 0.~treUlcly serious Cri)~1C~fj (act9 c:lusing or 
directly thr~<l toni.nf;·loDs of life or !JCr.i.OUD bod1.ly'injury) 
and those l)cl:i.evl2.d. to have bElen conL'1littod on the prcmisQn of 
the program or against personnel of' the p~:ogr3m, the repor.ting 
of crimes ~'7hich do not come -within these c-..ot'tegoricn is 
absolutely prohlbJ.tc<..l. " 

The l€~tter froIn 11r. Stubbs, .. the Execl1ti.vc Assistant Attorney. 
General of Gcorr,ia, 't:hich you c!1closed i.nclicRtes tlwt there 
nre no stntc statutory reporting raqiliroments in Gcnr~in 
pcrtuJntng to dr:i.vin~ nnder the iTifhlCnCc.~, drug l1busc, or 
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gunshot t·;ounds. but that "suppr.eDsion of dlr.t!ct: 0'~i::tc·n~c!." of 
. ~HtCll crimintll conduct "Eli~:-:ht be <1.:1 Off.QIl!H! under (;('.o·cr~1.a 
'Bt3tutC9 (Geor~i~ CoJe An~otatod § 2G.2503) un1~3u tilat 
infori'::!~ tion is' othend.cc pri"ilei:ed by a' f.t}1'~c:I.fic f> t·2tu te 
{lB, for example. Gc.oq:,i.3. Code .Annotated § {~t~-6318." Tllus. 
It in not cl(~<n:· th.:1t Gcortd a 111\-1 roqt1ir.,~::; titG tyP[~ of 
reportin?:, vll}i.ch is recOlr:m0.Tlded by tbe Grund Jury llnd ~oll~~ht 
by thl! Di3trict J\ttorncy. 

1I0007Cvcr, to tlw extent stutc or local 1[1';'1 is ~ntf~rpr.0~:[;d to 
rcquir.e 9uch roporting, it is ~urerseacd by the r~Gtrlcti~~s 
of the fetleral statutes and by the rr:!:::?11atiQn~J pro;··· .... 1J ~.::::t(:Cl 
theJ:"clmcior. fl.'iJ 'provided in § 2.23 of the rc.gu1.3.tj.()l1D "no 
Btllt:e 1':1'11 ••• 1~1;'ly (:ithcr Q.llthorizc or cOt:1i:'el any d1.8clost\l~~ 
prohibited Hy thir:f part.. !I Sihce the U~C of T;·:\t:1·cnt ~·ec.or.,ls 
for the purpoGc 0 f initiat~ng 01.- oubstantint~n2: CJ:iT-UlUd. 
charw~s againGt a pati{mt or to conduct an :i.n,vegti.~.:1tion of 
a patient is opecifically limited by 21 U.S.C, 117J(c) 3nd 
42 U. S. C. 1;.582 (c), thos(;': utatl1tory provinions nnd the. 
regulations h:l~)leiilcntinG them vTould nUi')·~r~~\1r.! RElY ~onfllc~i.n~~ 
state L.nv under the 011jJrc..1L1,:],cy ClmlSc (Art~cll~ V [.. Cl ~1.l8 ~ L.) 
of tIl.::! Unitnd States' Constitution. Si:e ~.~£~].~ .Y9.~!.': v. ~>~J.~t~:.-~::., 
/,·13 U.S. '-~05, [,.2/1 n.29, 93 ~3. Gt. 2507, 2)f~s n.2:), ~~_?::)J'" v. 
Smith 392 U.S. 309,333 n.3 /-1-, 88 S. Ct. 2120,21111 n.J4 
rr9~1f)-. . 

Sincerely yours, 

HichD:rd nc.ntt:Le 
Ocputy General Counool 

Euclofmrc 

Prepared by: GIl, LANHAN:.GREENE:ack, 6/2/77, 1,.11-3-3096 

!J 
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.1uly 20, 1977 

l:r •. 1Jn:my n. L\l~'l:cr 
Clift,.!: o[ Fol fcc 
'l:oI~erfl PoIJ.cc Dep.::trtl1l<.mt 
212 "Teot LIlli Street 
nogera, Arknnsns 72756 

Dear. Hr. Lunter: 

• 
Your letter to the Attorney General rCBarc.l:lng the federal lllV7s on 

the confident1.nlity of (h,-ue nbu[~c piltient records has boen r(.'.ferrcd to 
this office [or rC!3ponnc. He rer,rot the delay :l.n. [ll1m.'c!rJ.ne your inql1:1.ry. 

The feeleral statute f,ov(lrninc tile conficumt:lCllity of druG abune 
pnticmt reconio is 21 lird ted Stoten Code (USC) J.175.)j It in set forth 
in !i 2.1 of the Conficientinli.ty of: Alcohol ilnd l.lrur: L\huGe P:H::tent 
Hocord rcgulnt:1.onn, Ij2 Cock of FcdcJ:nl l~cglllt.\t::1.()IlG (CPR) Part 2, a copy 
of ,.:hich :i.e attnched for your usc. These rc~ulat:i.onu arc <luthorizod by 
13uhsection (g) of 21 V.S.C. 1175 l1ud E:lllmection (r,) of 42 U~)C /1582, il 

compnruble Bt.1tuCe protcct:tnf', alcohol nl)\lSe pl.l!.:icnt: r~corcis. ,[huo, the 
r0.~ulntions have the force nncl effect of fl;~der;~1 J m.,. 

The basic purl'<HJC of the s tn ttl te I 21 USC 11.75, is tOrf!S tl:ic t the 
circUlUstllnCCG under ~~hich ~1isclosurcs of inform.'ltion ll1ay he made fron 
the records of a drug abuBe )1Dticnt. 'TIle statute, as implemented by the 
regulutions, applies to pnticnt llrecordsl1 3.../ nmintninad in connection 

1/ 

Jj 

Ue note that neither the Freedom of InfonHltion Act, 5 USC 552, 
nor. the l'l::f.vncy Act, 5 USC 552<1, nre pertinent. They <Jpply 
only to records maintnincu by a federal nr,C!11c}, or :tn tho case 
of the Priv<lcy I\ct, to l:ecorcJl3 malntnln('cl by D fC'.de.ral contractor 
pcrform:lnr; 0 fUlIction of n fcdornl ocency. 

Section 2.]1(0) of tlle reBulations defines records broadly Co 
inclutlc "011Y inf.ormut:l.oH. whet.her recorded or not, reLlt:l.ng 
to n pn ticn t. 11 TlluG t the rcgl!ln ciollo rentriGt c1hIClcHllIl"cS of 
lilly pntJ.~mt rclntcdinformution by prol~ralllS to '''hich the regu
lations pre npplicnblo. (Sec §§ Z.12 nod 2.12-1 rc~nrdinG ~ 
npplicnbility of,thB rCHulations.) For cxnmplc, dru~ nbusc pntient 
rccordEI in a hospital or tilentnl h(,111th clillicldlich rcccivi?s 
fetlernl p:.111t fundn to prov1do' tll:l.IgnlnlGc tre.:1tmc!Ilt lll"l~ f,uhjcc.t to 
the rcwtrictiotls of 21 USC 1175 nad the. implementing regulations. 

Prepared by: Gil, StIGrecnc:Rnr.anman:7/20/77, 1,43-3096 .D.I~. 
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Pap.c 2 - l!l". Jil::my n. Lustr:r 

"ith the pcrformllneo of £1 "drug abuc;e prcven~:L(m [unction" (inellldinn 
druB nbuDc trolltmcnt) that ia directly or intHrcctly llCointctl Ly the> 
[cderbl gove~nmcnt. 11 

'the COl1!:rcGoionnl clcl)ntcs incHcatc that n ftlllcll1mcntnl objective of 
the Drug AbuBC Office [Jnd Trentmcn t Act of 1972, rLlb. L. 92-255, of 
'''hich th~ drug llbuse patient eonf:ldcnt:I.:tlity provi!.;j.on j.n n part, 'UIll to 
inel'ellso the llvtd.lnbility of drug Ilbuoe trcwtment in order: to count(lLl~ct 

the rising ed.rne rate nttr.ibutnblc to drug addicts. il The confident:..<:llity 
provioion wae intended to faciH.tate this obj active by cmcouT.nginB 
addicts to seek Guch .treatmcnt.:;:''/ TDi·mrd thin end, the statute clellrly 
implcments the Congrt~~Wionll1 intention to restrict ()CCC£w by lmt en [Ol'CCliH.mt 

off.icials to drug n.buf)e pnticnt l"C:conls but not to complete])' pl'oldbit 
it. Hote in pm:t:l.culD.1: the restrict:iqnsin lJubnect:l.on (c) of. the oti.ltlltC'. 
,·:111ch provides: 

]./ 

if 

See 21 USC 1175 (n). An (alcohol or) "drug nbnsc prevcnt:l.on function" 
is definod :I.n § 2.11(l~) of the rcgu1atiorw. The typCB of direct or 
indirect federnl assir.tance. ",hlch Hill subject a recipient's nJcohol 
or drug nUuf.ie pnticnt recorda to the rep,ulations arc Get forth LInd 
discusDed in § 2.12 nnd § 2.12-1. 

Congresoional Record, Vol. 117, Pnrt 3~, 92d COIlB" lct Sess., 
pp. ~4085-6, 44099; Sen. Rep. 92-509. 92d Cong., 1st Seos., 
pp. 2-4, 13. 

II 

liThe conferees ,.:ish to streus their conviction 
that the otrictcst adherence to the provisions of 
this se.ction iB absolutcly cSGential to the success 
of nIl drug abuse prevention pror,rams. l~very patient. 
and former plltient .ll1ust be asoured that his right to 
privacy "'ill be protectcd. H.itlwtlt that afJsurnncC'.. 
fear of public dincloGurc of druB abuse or of recorda 
that Hill at tach for life will discoliraee thousandr; 
from oee-kinE; the trcatl:1ent they must have if this 
trag1;c nati.onal problcm is to be overcome. 

Every peruon having control over or ncceSG to 
pnticnt'n recorda must understand thnt dlscloGurc 
ia permitted only under the circumstanceG llnd con
ditions GAt for~1 in this ~ection. Records arc uot 
to be JIlLlUe avnilahle toinvcf.l t1gntors' for the pm:po8e 
of lUH enfOrCel;}Cmt or for any other private or pub11c 
purpooe or in any manner' not ?pccificd in this 
section. II . 

n.R. ncport No. 92-920, 92d Cong., 2et Sf'OS. 33 (1972); 
2 U.S. Code Conn. f, Ad. NCvl!3 20115,2071-72 (1972). 
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l'ngc 3 - Hr. Ji\lU.1Y B. Luster 

IIE>=capt a!J nuthorized hy n cOlirt order 
llnoer (b)(2)(C) of thb section, no 

, l:('cord rC'[;:'rJ~cd to ill [;ulltlcct.l.on (r.l) 
It::.ty ll(~ uned to ~.nitillt:l\ or cmbl.ltnnt::l(ltc 
(ltIY crimJn1.l1 cJwrgcf.1 Dr'.aiuot a patient 
or to coriduct .:Iny inve~:tjgat:Lon.of a 
patient." 

Thus, a court of competent j1JriCHlicti()n r.Juy uuthorizc the diDcloslIrc 
of confidential informlitl on pcrtnini.ng to n drLlg abuse!. patient for 
pUrp09CfJ of invc[ltif:~i.1t:lon or pro(lcctlt:l.on but only in llcconlnncc ,d.th 
f.lubsection (h)c(2) (C) of t.he fltntlltl':~ and ~ullpl1rt e of the! rCf.!1I1nt:1011D 
",ldch :i.l:\plcllwnt.s ~~\lllrJecU()n (1.1) (2) (C) • J~c.\tll Hub.[;ect:lon (b) (2.) (C) of the 
[:tl.ltllt.C [mel Subpart: E of: the rqwl:Jt:l.ons Get forth dct:e1:J!d.llut:l.o\U:l ,·:hic:h 
a court must 11l.:Jkl! to authorize a d.isclosl1l:e Ilnd require tlwt restrictions 
be impo!.Jcd on the clisc1osur.(~S Hld.ch nrc outhor:l.ze.d. In particular, 
§ 2.65 in Subpart E, Hll1ch applies to llppliclltions by (tn investi~lltivc~, 
lm'T enforcement or pr.onc:clItorial ngoncy for o.n order lluthorizing a 
Ilisclosure, provider; :I.n pertiTlOnt part: 

II(C) ••• A court may authorize dir.elooure of 
records pe.rtn:l.ning to n patient fOl~ the 
purpose of conducting un investigation of or 
<I prosecution for a c');101o of w'hich the 
patient 1s StlGpccted only if 'the court finds 
that all of the fo110,11np, criteria arc met: 
II (1) The crime was extremely oerioLlo, such 
nB one invti1ving kidnapping, homicide, 
DSDBult with a deadly wenpon, armed robbery, 
rape, or other ,lcts callsj.Iln or direc.tly 
threatening loss,. of life or serious bodily 
j.nj llry, or HtlB believed to hllve been cOi:un:f.ttcd 
on tIte prcm:I.HCls of the pl:ogram or nr;ainot 
personnel of thc·prour1.1ll1. 
" (2) There in n r.easonable likelihood that the 
recor.ds in question will discl()st~ matcri::ll 
information or evidence of subotnnt:l.lIJ. .vnlue 
:f.n connection ldth the invcsti8ntion or 
prosecution. 
II (3) There is no other prncticllhle \-my of 
obtaining thn inf:orml.ttion or ('vid(HlCC. 
II (/1) The nct\l~\l or potential inJul'Y to the 
phy:dci.:lll-l'lltJ.l!llt rcJ.llt:1 01\1:111 II in the progr01n 
lIff.ccted and in other pro(\ra\llo sir.dlDrly 
aitul1tcd, nnd the actual or potc!l1ti..:ll harm to 
the llhility of nllch pror,nmn to llttract lllld 

ret.nin 11lltJclltS, is OllLWc.dr,hcd by th!-~ public 
iutcres/: in nuthorizinr. the diGcloDure 
f)()uljht. 
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"(d) ••• Doth di.ncloOllrc Ilnd C\io(:('f'~ination 
of lmy information from the recordn in 
<]lIcotion ohall ba limited under the tcrnl!J 
of the order to asnurc tllal: no in[ormLltion 
,~lJ.l be unneccclflurily dlocloned :11ld that 

. (1-( nnen::i.nn tinn ,.;111 he 11<\ .\d.(lcr 1:11:1\1 IH'Ce~mnry. 
lillci<!L" no clreul\1!., f.:tlnccu JIIay an or<1(,'1' 1IIldC'1: 

thi(l ccction nuthurizc 0 pl"ogrllm to turn over 
paticnt recorda in Ganarn!, pursuant to 0 

6uhpocl1n or othCr\,Tisc, to n grand jur.y or 
a law cnfGrcemcnt) inver:tigClt·j;ve, or prOGCCU

tor tal agency.1I 

Therefore, to obtain an order authorizinr.; Q federally ass:i.fJtcd 
proernm, such as the O~nrk Guidonce Center, to uiscloac :I.n£ormatiol1 
pertaining to C1 druC l1buse pntiel1t~ II 1m. cnforccmu.:mt agency l:ould be 
required to demonstrate to n court llDving juriudiction over the center 
that (1) the crimI! being investir,u.!;ed is extremely scriouG, i.e., 
threatening lOr-A of life or st?r:f.011l3 bo(lHy :f.njury, and (2) the other 
criteria set forth in § 2.65 nnd quoted abovo nr~ met.llote thnt 
§§ 2.Gl throush 2.64 of Subpart E nrc applicc.bln to this proc.eeding 
8S \,·1211. 

He trust this nnab;sis clnrlf;l.cG the purpoGc. scope, <Ind appli
cation of the. federal i,:~v:s pCl;tnin:f.ng to the confidentiality of drug 
nnd alcohol abuse patient records. 

/"i. 

I:nclosure 

cc: Nr. Ed Gle.:f.JJlall, OMID, FIPS 
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Sincerely yours, 

Robert D. Lanman 
Senior Attorney 
l'llulic Health Division 

f, ., 
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1;LE Iv'l () 1 ~ A l'I I) 1J M . I)EPAJ{'}'l\II'NT OF II EAJJ'J'I I, EDUCATION, AN\)WEI.F,\RE 
()JTIt:I·:.OF 'nll-: SI;CIlJ:'J' .... H\'· 

1'0 

Ol.,'l·' JCI~ OF 'l'lIE Gl~NlmAL COUN~I~L 
1'1!~. She .i 1 Ll G u [ cJ 11 e r 
StLlff Asoistunt (or ConEidenti~lity 

COll1p;Liunce, DCA, NIDA 
1>I\T£: J~nuury 2,1, f.979 

FROM Attorney Advisor 
Public Health Division 

SUBJECT: Cooperati~c I\grGements I3et~"een Drug Trca.tment Programs a.nd 
LOCul POI1CC Dep.:lr tmentS--/l,2 CFR P~r t 2--Communic~ tions 
Not Prohibi ted by the Regulti,tions, Including Commllnica.tions 
Under § 2.13(d) and Those Not Constituting Disclosures Under 
[) 2.11 (p) (3)--Discl.osurcs of P~ticnt Records With P~tient 
Consent Under § 2.40 und With a.n l\llthG-rizing Court Order 
Under § 2.65--GU l(ef. No. 78-2481 (D.P. it2S13) 

In resp?nsc to your August 31, 1978, request, we a.re unable 
to prOVIde lega.l cleura.nce for thc coopera.tive a.greements 
beb/C'en the drug treutment progr<lllls ~nd their respective 
pdlicc dcpurtments ill ChurlQtte, North Ca.rolinu ':lI1d l"lint 
Michiga.n, bcc~usc, in our view, thc ~grGcments ~re not in ' 
compliance with 21 U.S.C. 1175 a.ne] 42 CPR Part 2 the con
fidGntiality of drug a.buse p~tient reCOrds statute and 
regulations. 

Two memoranda attachGd to your request describe the essential 
nC1ture of these agreements (for your ,convenience, copie,$ 
of these memorunda are attached to this response). The 
memora.ndulIl, City of Charlottc, North Curolinu (Miller) to 
13ure~u Commanders, November 7, 1973, states in pa.r~graph 
three: 

"Ope~l BOUDe h.:1s stated thut 1. t htls no desire to 
be ~ sunctuLlry for urrcst and will coopcrate with 
thG Police Depa.rtment in servi\l1g \vurrants. 1\11 
cli.ents will sign u relcase which \-.lill allmv-:tFie 
stClCr to stilte who is on the prclIliscG." (Emphusis 
added .• ) 
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'l'he mcmorLlndum, City of Flint, t·lichigun, Police Division 
(Gilmore) tC;) Durbin, Chief of: Police, l\p1:i1 24, 1978, stutes 
in paragraphs one ~nd five, respectively: . 

"On l\pri1 19, 1970, the undersigned officer held 
a meeting \vith the stuff ut the Hllbicon-Odyssc.y 
nouse, 1125 Detroit Street. As suggested at a 
prior meeting, the staff hud prepurcd u f:orm 
wherebv information relative to residents could 
be rel~ased fo the Flint Police Department for 
official put:po"ef;. Copies of that form are attached." 
(Emphusis added.) 

"Information will be provided to the officer relative 
to the location of the subject in question .•.. " 

Apparently, these ugreements' envision the disclosure of 
putient records for purposes Df serving arrest wa[rra~ts 
upon or conducting criminal investigations of the patIents 
whose records are disclosed. D 

Because such disclosures may be made only as authorized 
under the regulations 1/ and the attached agreements either 
do not specify the appropri.ate authorization which must 
be obtained or incorrectly set forth the basis for such 
authorization, we are unpble tD give legal clearance to 
the agreements. 

We have previously concluded t'hat under § ~ .ll,(p) (3) o~ 
the reglllutions (\vhich states that "COmmUlllCatIons of 1nfor
mationwhich includes [sic] neither patient identifying 
information nor identifying numbers assigned by the program· 
to patients" do not constitute disclosures of records) 

1.1 § 2.13(c) of the regulations states: 

liThe prohi bi tion' on u'nauothor i zed disclos ure covers 
Llll inforn1Utio~, nbout p<11:ients, including tJ1eir 
atten(lance or abuencc, physical whereaboutG, or 
status as patients, whether or not recorded, in 
the possession of program personnel, except as 
provi('h:!(l in p,:1ragraph (<'I) of this section [.\-:l1ich 
Cii!;ClIf.iS(}S crimes on program l)[emi~;es or .:lgclinf;t 
program personnel]." 

o 

Thus, disclosures of the physical whereabouts of patients 
or of their p.:ltient status .:lre prohibited except ~s 
~allthor.i zed III1(l(~r the rCcJlIlatr!" 
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programs /\lay comlllun.i:cate the namCfj or whereabouts of indi
vidual!] ,who ure l?~lticnts so long uS the individuals <lre 
not ide~tified as patients. In an opinion letter, GH (Lanman) 
to 15arten, l"eburi.'lry 1, 1978 (D.P. 1~25I3), werenched this 
concllH.;ion I'll th re:,pect to general hOfjpi t:11!J th.:lt treat 
a vClriety of Illedical conditions bccuuse we believe th~t 
under: those ci rcullw tances communi C.:l tionu of pa t ien t i nfor
mation may be lTIu(le without identifying the patients as 
alcohol or drug abuse patients. However, we believe that 
it is 'unrealistic as a practical matter to expect th.:lt 
communications of the names or whereabouts of patients by 
drug abuse programs which do not treat a variety of medical 
conditions can be made without disclosing the patients' 
status as drug abuse patients. Thus, assuming that Open 
HOllse and Rubicon-Odyssey House are net part of a general 
medical facility such as a community hospital, we conclude 
that the agreed to disclosures are not within the exception 
to the regulations provided by § 2.1l(p) (3) and, thus, are 
prohibited except as authoiized by the regulations. 

The attach~d cooperative agreements apparently envision 
th<lt written patient consent will be obtained under Subpart 
C of the regulations before a patient's irlentity or physical 
whereabouts is. disclosed under theagreefuents. In our view, 
however, such consent. would not authorize the agreed to 
disclosures because those disclosures would constitute use 
of a patient record to conduct an investigation or prose
cution of the patient within the meaning of 21 U.S.C. 1175 (c) 
and 42 CPR § 2.65. 

21 U.S.C; 1175(c) provides: 

"Except as author i zed by a court order. g~anted under 
subsection (b) (2) (C) of th'is s\'~ction, no record referred 
to in subsection (a) may be used to initi<lte or sub
st<lntiate any criminul charges against a patient or 
to conduct any investigation of a patient." 

In our view, this section requires that &isclosurc
0
s of u 

P,lti.~~nt rec\n<.l, i.I\l~1.l\(.1in9 u patient'!.; .i.l1eotity or phy::;ic~l 
\oJhereaboutB, to a police office( for the purposes of serving 
an arrest warrant or conducting an investigation of the 
patipnt or other putients mlls~ be authorized by a COllrt 
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order under '12 CFH § 2.6~5. 21 In udclition, such disclo!.wres 
IIlU':Jt be .1uthorized by .:t court oruer even if the officer 
already has the information sought (!lee § 2:13(b)) or the 
(linclosure in only implied (sec § 2.13(e)). 

\ve cannot clear the cooperative ugreements \vhich arc the 
-subject of your inquiry because they do not meet the require
ments of 21 U.S.C. 1175(c) and 42 CFR § 2~65 for an autho
rizing court order." However, in situations other than thone 
described in the attached agreements, drug treatment programs 
may agree to disclose information to local police depart
ments for purposes of assisting in their investigative or 
prosecutorial functions without the necessity of obtaining 
an authorizing court order ynder § 2.65. These situations 
generally fall under two categories: (1) those in which 
such information may be disclosed' without the necessity 
of obtaining any authorization under the regulations and 
(2) those in which \vritten consent is needed under Subpurt 

C or an authorizing court order is needed under 2.61-2.64 
or 2.66 of Subpart E (these sections authorize court orders 
under circumstances different from those covered by § 2.65). 

.,. 

Communications which, under § 2.11(p) (3), include neither 
patient identifying information nor identifying numbers 
assigned by the program to -patients.or which are not restrict-ed 
by the regulations (because no patient record is disclosed 
and, thus, the regulations do not apply) ma~ be made without 
an authorizing court order or any other authorization under 
the regulatiol1s. 'l'he'se communicati·ons are discussed below. 

" 

As i~dicated at page 6 of the opinion lett~r, GH (Lanman) 
to Chief Vines, July 18, 1978 (D.F. ~t25B) (copy attached), 
it is our opinion that the regul'ations "do not restrict 
reports of crimes committed by program personnel" if no 
patien~ record is disclosed (because the regulations would 
not apply to such reports) • . 11 Also, in the attached 

y l\ccord, letter, Comp. No. 76-23, NIDA (13este1l\an) to 
Drown, April 27, 1976 (D.P. #25B). 

Sec, hqwever, "the rcr;lJ:icti'ons on the use of lIinformants" 
and liundercover agents" in §§ 2.19 and 2.67 of the 
regulations. 
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0lY! nlon letter, Comp .. No. 77-29, GIl (Lannwn) to Bybee, 
December 0, 1977' (11.1". J/2511), we h.1ve concluded that the 
confi(]enti<11ity re~Jlll.1tio(lS do not rentrict disclosures 
that a named individual is not and never has been an alcohol 
or r]rug ubuse p<1tient becullse, where <1n individual has never 
been .1 putient u~; clefined by the rel]ul<1tions, there would 
be no "rccord" to be disclosed. Furthermore, § 2.l3(d) 
provides that the regul.:ltions do not prohibit a program 
from repol:ting crimes commi.tted by u patient on program 
premises or .]gninst pro9ram personnel or threnl:s to do so 
(if the suspect is not identified as a patient). In this 
regard, we 11uve previously .1cJvised in cuses of "hot pursuit" 
th.:lt becall!.,e the indiviclual's flight is generally considered 
to be i crime, the inclividuul's presence on the program 
premises may be construed as falling within the authorization 
£ 0 r r cpo r tin g c rim e sun de r § 2. 13 (d). il Ln Cl d d, i t ion, 
if no putient records ure disclosed, it is clear that the 
regulations do not restrict communications by program personnel 
or patients about crimes committed by nonpatients. 

In summary, the following communications may be made by 
program personnel to law enforcement officials without 
obtaining any authorization under the regulations: 

il 

(1) communications which do not constitute disclosures 
of patient records restricted by the regulations 
(because no patient rcc6rd is communicated) including, 

(a) communications for the purpose of reporting 
crimes committed by program personnel or 
other nonpatients and, 

(b) communications that a named individual 
is not and never has been a patient; 

(~) communications made under § 2.13(d) for the 
purpose of reporting crimes committed by puticnts 
on program premises or against program personnel 
or threat!" to do so, including communications to 
assist police in "hot pursuit" (the suspect may 
not be iclentiriecl ':.If; u patient unle!:;s .1n uuthorizil1C] 
court order if; obtuined under § 2.65); und, 

Sec the attached opinion letter, GH (Lanman) to \'lestergren, 
September 22, 1978 (D.F. U25B). 
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(3) cornrnUniCi.1tions m.:lc1e under 5 2.11 (p) (3) which 
inclu~e neither p.:ltient identifying information 
nor iclentifying numbers cJ.ssigl1ecJ by the pro<]rlllll 
to patients. 

In addition, progri.1Ins IllcJ.Y agree to disclose patient identities 
or othe rwi se di sclo[;;e pu t i en t records to local police depcJ. r t
ments for purposes of: ussisting in their investigative and 
prosecutorialefforts if those efforts are not directed 
at the patient whose record is disclosed or any other patient 
and if such discloDures ure authorized under Subpart C or 
§§ 2.61-2.64 or 2.66 of Subpart E. Thus, with such autho
rization,programs may, for instance, disclose a patient's 
identity or ,physical whereabouts tb t~~ police in order 
to arrange a patient interview about a crime committed by 
a program employee o~ a nonpatient or for purposes other 
thun criminul investigation or prosecution of any patient. 

In our view, such disclosure~ may be authorized under § 2.40 
~f Subpart C as c1isclosures for the benefit of a pati~nt 
1f (1) the program finds that the disclosures pro~ote a 
cooperati verelationship \oJi th the local police and lessen 
the likelihood of disruption which.might prove harmful to 
the program's treatment environment and (2) the program 
otherwise makes the determinations required by § 2.40. 
We ~ave previously advised that the confidentiality regu
lut10ns do not gcnel=ally prohibi t the provision of treatment 
conditioned upon the receipt of a written ·consent to certain 
disclosures., .?:/ \\Te conclude, therefore, that drug trea t
ment programs may conditi6n treatment upon receipt of written 
consent to disclosure of patient records, including·pntients' 
identities or physical whereabouts, for purposes of assisting 
police in,investigating crimes committed by program employees 
or nonpat1cnts or for purposes othQr thun criminal investigation 
or prosecution of any putient (as stated above, disclosures 
for the purpose of a criminal investigation or prosecution 
of any patient may not be 'made unless an authorizing court 

. order is obtained under § 2.65). 

.?:/ Letter, Compo 77-12, GH (Lanman) to Clark, pp. 5':'6 
und 9, June G, 1977 (D.P; tl2513). 

- 7.2 -

" 

\,1 h 
: \1 ! 1 

! 
I 
i 

" 
'j 

l 
j 
" 

'j 
,j 
·1 
I 

j,! 
f' 

'i 

" 

I 

t 

! 
, " 

".\1 

,\ccorclingly, in our opinion, the confidentiality r~gul~tions 
do not prohibit drug treutment programs from enter1ng 1nto 
cooperative usrecments w1th local policec1cpartments so 
long as the uppropriate authorization is o~tained for any 
agreed to disclosures of records, as descr1~ed a~ov:. 
HOI'leve,r we wish to emphasize that the conf1c1ent1al1ty 
regulations penni t but ~Jo not. man~ate disclos~res. 'rhis 
is illustrated by the d1SCUSS10n 1n § 2.61 w~lch states 
that a subpoena or other compulsory process 15 necessar~ 
in uc1dition to an authorizing court order to compel a d1S
closure underSubpart E. 'rhus, although a drug, tre~tment 
program ~ enter into agreements to make ce~t~ln d1Sclosures 
if it obtuins a written consent or an author1z1ng court 
order such voluntary disclosures are not renuired by the 
regul~tions. We caution, therefore! ~hat, in we~ghing the 
merits of a cooperative ugreement w1th local pol~ce, drug 
treatment programs consider carefully what beneflts they 
receive from the agreement and whether the agreement may 
have a chilling effect upon the voluntary participation 
in the program of current and prospective clients. 

In summary, we conclude: 

(1) 

(2) 

we cannot clear the attached cooperative agreem~nts 
because in our view, they provide for the disclosure 
of pati~nt records for purposes of, criminal~y ~nvesti
gating or prosecuting patients without s~eclfY1~g that 
an authorizing court order under § 2.65 1S requ1red, 

treatment programs may enter into cooperative agree
ments with local police departments and may agree to 
(a) communicate (without obtaining authorization,under 
the regulations) information whic~ is not res~rlc~ed 
by the regulations (because no pat1en~ rec~~d l~ d~s
closed) or which includes neither pat1ent ldentlfY1ng 
information nor identifying numbers assigned by the 
program to patients and (b) disclose ,(if pati~n~ con
sent is obtained under Subpart C or an author1z1 ng 
court order under§§-2.,6l-2.64 or 2.66 of Subpart E)' 
patient recor.ds, i;'1Qll1dtng~=p<ltients' ident~ ties. or. 
the.i.rphysic':ll w\)cre'ltb611ts, for purposes" of u~slst1ng 
police in the inveutigation and prosecutlon ot persons 
other than patients; 
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(3) under the Con[idcntivlity regulations, programs may, 
in order to effectuate the agreed to disclosures described 
Dbovc, condition treDtmcnt upon receipt of written 
patient con::;ent to make the disclosures. 

If you need additional information or wish to discuss our 
advice, please let us know. 

..,'\ \":-, 
\, ' 
\ 

Chris D.' Pi.lscal 
Attachments (5) 

(; (Coo~erative h9reement~ 
\Let!~er to Vines, dated Jul,Y 18,1978 

Confp. in 7 - 29 
Letter to Westergren, dated September 22, 1978 

cc: Fleetwqod Roberts, NIAAA 
DCI!' 
Compilation 

OGC/CPascal:jal:l/24/79 
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