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Ia INTRODUCTION 

Tl1e National Legal Aid ,and Def~nder Association administered the Appellate 

Defender Development Project, which was funded through a grant from the Law 

Enforcement Assistance Admnisttation (LEA A) of the United States Department 

of Justice. The principal objective of the Project was to establish and fund four 

new appellate defender offices in the states of Arkansas, Iowa, New Hampshire, 

and North Carolina. The Association and Project staffs provided each appellate 

office with administrative and managerial assistance, reviewed briefs filed by 

each office, and were responsible for providing each office substantive training 

and technical information as required. The grant provided that a "final" evalue.tion 

of ~ach appellate office be conducted by the Project Director and outside consul

tants. The design and format of the evaluation are ccmsistent with that described II 

in the Standards and Evaluation Design for Appellate Defender Offices, National 

Legal Aid and Defender Associatioh, 1980 (hereafter cited as Evaluation Design) • . \ . . 

In May, 1981, the Iowa legislature voted overwhelmingly in favor of state 

organizational and financial responsibility for the State Appellate I?efender office. 

In June, 1981, Governor Robert D~ Ray signed the Office of Appellate Defender 

into law. 

One of the purposes of this evaluation is to describe the operations of the 

n Iowa State Appellate Defender during the grant period. An equal, if not more 

important, objective is to instr:uct other appellate defense offices, including those 

funded through this grant, as to the history and strategy of efforts to obtain state 

financing and control of the ,~ppellate defender office. Ii 

All of the offices established by NLADl\ "are experimental, and aJl seek to 

improve appellate defense services provided to their clients"'and the general quality, ' 

of defense services provided in each state. 

The Association expresses its deep appreciation to the staff of the State 

Appellate Defender which contributed greatly, by i(~s cooperation, to the comp~etiori 

of""tbis final evaluation. Special thanks go to the Iowa Crime Commissio!1, and 

especiaily to Dr. RobE;rt A. Lowe, fprmerl'y Court Speci'alist, fOl" tireless devotion 
, ' ~' i)', a 

to the improvement of indigent defense in Iowa. NLADAahd the evaluation team 

also wish to express their appreciation to all other individuals who supported the 

continuation of the State App~1fate Defender office and who so willingly gonated 

their time and effort to make the office a reality. 
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c) Brief preparation '. 
d) Oral argument 
e) Andel"s cases . 
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Ie INTRODUCTION 

The National Legal Aid ,and Defender Association administered the Appellate 

Defender Development Project, which was funded through a grant from the Law 

Enforcement Assistance Admnistration (LEAA) of the United States Department 
l' ~'. 

of Justice. The principal objective of the Project was to esfa:oi1sh and fund four 

new appellate defender offices in the states. of Arkansas, Iowa, New Hampshire, 

and North Carolina. The Association and Project staffs provided each appellate 

office with administrative and managerial assistance, reviewed briefs filed by 

each office, and were responsibl~ for providing each office substantive training 

and technical information as required. The grant provided that a "final" evaluation 

of each appellate office be conducted by the Project Director and outside consul-
(l 

tants. The design and<format of the evaluation are consistent with that described 

in the Standards and Evaluation Design for Appellate Defender Offices, National 

Legal Aid and Defender Association, 1980 (hereafte. cited as Evaluation Design). 

In May, 1981, the Iowa legislature voted overwhelmingly in favor qf state 
" ,\ \,) 

organizational and financial responsibility for the State Appellate Defender office. 

In June, 1981, Governor Robert D. Ray signed the Office of Appellate Defender 

into law. 

One of the purposes of this evaluatioh is to describe< the operations of the 
n " \' 

Iowa State Appellate Defender during the grant period. An equal, if nqt more 

important, objective is to instruct other appellate defense offices, inotudill,g those 

funded through this grant, .as to the history and strategy of efforts to obtain state 
.1' (\ 

financing and control'bf the appellate defender' office. 

A'll of the offices established by NLADA are experimental,ahd all seek to 
, ,'.e,q' 

improve appellate diefense'services provided to their clients and the general quality 
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of defense services 'provided in each state. 
t'( I 

" The. Association expresses its deep appreciation to the ~t~ff of the State 
o 'Appellate Defender .which contributeo greatly, by its,cooperaition, to the completion 
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of this final evaluation. Special thanks go to the Iowa <;:rir(le Commissio!"" and 
(', -:J (I, t ;1 

espe~ial1y to Dr" ~,obert A. Lowe, formerly Court Specialist, for tireless devotion 

(tb the improvement ~f in,digent defense in Iowa. NLADA.~na the evaluation team 
II . . " 

also wish to express their appreciation to all o~her individ!uals wl)o supported the 

contin~ation of the State Appellate Defender ~ffice andi~ho.so willingly donated· 

their time and effort to make the office a reality. 
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II. METHOD 

A. Background and Preparation 

Two on-site visits were made to Iowa prior to the final evaluation visit in 

August of 1981. In July of 1980, NLADA staff met with members of the Iowa Crime 

Commission, Justices of the Iowa Appellate and Supreme Co'urts, members of 

the public defender offices within the state, and a reRreSehtative of the Attorney 

General's office, to resolve some of the initial problems of establishing an appellate 

defender office in Iowa. After the offic~ opened, a second visit was paid to the 

Iowa Appellate Defender by Theodore A. Gottfried, State Appeliate Defendef/'" 

for Illinois, in March of 1981 to cond~ct the short-term evaluation of the office'~ 
(A written report of that visit is available upon request.) Also, shortly after the 

opening of the office, Frank Hoyt, the Iowa Appellate Defender, spent a day with 

Association staff in Washington. During the entire grant period, Association staff 

received briefs for review. 

In the final evaluation, the team focused its attention on all aspects of service 

provided by the Iowa Appellate Defender, as w~ll as,on the administrative and 

political history of the program. Extensive interviews were conducted by the 

evaluation team while on-site. Moreover, a group of randomly-selected briefs 

was reviewed by the evaluation team) including several briefs on appeal and Anders 

motions filed by the office. 

Prior to the evaluation, NLADA staff reviewed monthly reports submitted 

by the Iowa office. These reports contained basic statistical information on office 

caseload aTld case flow, and selected budget figures. This review provided the 

evaluation team with a number of questions asked during the site visit. 

B. Evaluation Design 

The evaluation design was based on that proposed in the Evaluation Design. 

That publication sets forth qu~stions to be asked and data needed by evaluators 

to describe the extent and quality of the services renderec)by an appellate defender 

,office, its administration and procedures, and its adherence to standards. With 

the exception of particular inquiries based upon our r~'view of the information 

'provided NLADA, the evaluation team had the respon~ibility for defining the scope 

and subject areas to be covered in this evaluation. The format of the section of 

this report entitled "Office of th~ Appellate Defender Activity During Grant Period" 

will follow that of the Evaluatio~ Desi&D., parallelling the str~ctures and areas 

of concern set forth there. 

-v-
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• James Carney, private practitioner, Polk County and lobbyist, Iowa State 

Bar Association. 
• Raymond A. Cornwell, Deputy Citizen's Aide for Corrections. 

After their visit, Ms. Daly and Mr. Thomas wrote reports summarizing their 

notes and recommendations and submitted these to the Association. Richard Wilson 

reviewed these reports and completed the final evaluation report. The other members 

of the evaluation team and Frank Hoyt reviewed\the report for factual accuracy. 
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llIe REPORT 

A. Capsule Description of Iowa's Indigent Defense System 

1. Relevant Statutes Regarding Criminal Defense 

Chapter 336 of the Iowa General Statutes gives county boards of supervisors 

the authority to establish or abolish an office of public defender. Contiguous counties 

have the authority to establish a joint office. 

Of the 99 counties in the State of Iowa, 15 are served by the 10 public defender 

offices. All offices serve a single county ex'cept the 8B Judicial Dist.rict Public 

Defender which provides services to Des Moines, Henry and Louisa Counties, and 

the Benton-Tama County Public Defender, which serves both of those counties. 

The remaining 84 counties depend upon court-appointed private counsel for the 

defense of indigents at the trial level. 

Prior to the creation of the Office of Appellate Defense, indigent appeals 

in Iowa were handled either by the public defender office, if originally handled 

in that office at the trial level, or by the appointment of private counsel, pursuant 

to Supreme Court rule. 

There is no death penalty in Iowa. 

Iowa is served by two institutions for adult incarceration. These are located 

in Fort Madison (State Penitentiary), Anamosa (Men's Reformatory) and Rockwell 

City (Women's Reformatory). ' 

2. Appellate Jurisdiction in Iowa 

Pursuant to Supreme Court rules in Iowa, the Supreme Court, comprised 

of nine members, has original jurisdiction over all appeals in criminal cases. 

Relevant appellate procedures and a timetable for disposition of appellate 

cases is included herewith as Appendix A. 

Rule 104 of the Iowa Supreme Court rules governs withdrawal of appointed 

counsel in frivolous appeals. A complete copy of S. Ct. Rule 104 is attached hereto 

as Appendix B. 

3. ". Compensation of Appointed Counsel 

Iowa general statutes, Sec. 815.7 provides: 

An attorney appointed by the court to represent any person charged 
with a crime in this state shall be entitled to a reasonable compensation 

.,~, •• ",-c .... ,. ..... _""". ____ ~.~ .... ",,, __ ~.:.<~~~~;:t.~~><=~~_"''''''- .," , , 
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which shall be the ordinary and customary charges for like services 
in the community to be decided in each case by a judge of the district 
court, including such sum or sums as the, court may determine are 
necessary for investigation in the intere,sts of justice •.• 

This statute applies to both trial and appellate services. Practice indicates 

that submitted vouchers are reviewed by the sitting judge in some cases, and in 

others by a group of district judges sitting together. Until 1981, common hourly 

fees were awarded in the range of $35 to $40 per hour, with no distinction reported 

between in-court and out-of-court costs. 

Funds awarded to both private appointed counsel and to public defender 

offices are paid from county revenues. The last computed total cost for defense 

services in Iowa for Fiscal Year 1979 was calculated to be $3,919,892. Increasing 

this figure by 10% to approximate 1980 costs, a total expenditure for criminal defense 

services, including LEAA block and discretionary awards, totals $4,483,693. * 

No figures comparing the cost of public defender services and assigned counsel 

have been prepared. 

Future costs of indigent defense are difficult to estimate, given the creation 

of a statewide Office of Appellate Defense and a June decision of the Supreme 

Court of Iowa. That decision, Hulse v. Wifvat, 1124-64681, filed June 17, 1981, reviewed 

an application for attorneys' fees allowed for trial court representation of an indigent 

defendant on court appointment. Never having interpreted Section 815.7 previously, 

the Iowa Supreme Court concluded that the language of the statute requiring reasonable 

compensation which "shall be the ordinary and customary charges for like services 

in the community" entitled counsel to "full compensation for his reasonably necessary 

services.1I The Court stated that the language of the statute "plainly refers to 

fees charged to non-indigent clients in similar litigation." iLOn remand, the Court 

ordered the trial judge to consider i'certainty of payment," among other fattors, 

in determining the amount which will fully compensate the attorney for his services 

as required by Section 815.7 • In teaching its conclusion, the Court recognized 

that counties have an alternative to court-appointed systems by establishmeht 

of a county or multi-county public defender office. The Court further referred 

local funding authorities to alternatives and recommendations discussed in Indigent 

D~fense in Iowa, a 1980 study report of the Iowa Crime Commission. That report 
1\ • 
\1 

*These figures are taken from Appendix A of Lefstein, Costs of Indigent Defense 
in the United States, ABA Standing Committee on Legal Aid and Indigent Defendants. 
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contains detailed financial data regarding Iowa indigent defense structure and 

financing, as well as comparable data for other jurisdictions of the United States. 

Because of the recent nature of the Hulse decision, no analysis of its impact 
is offered. 

B. History of the Iowa Office of Appellate Defense 

1. Administrative Aspects 

In 1979, the Iowa Supreme Court's Co~t of Litigation Committee specifically 

recommended the establishment of a statewide appellate defender office. In 1980, 

the proposal was passed by the Iowa legislature, without an appropriation. Also 

in 1980, NLADA's Appellate Defender Development Project issued a solicitation 

to all states inviting ap?lication for funding for statewide appellate defender services, 

subject to certain specified criteria. In March 01 1980, the Iowa Crime Commission 

submitted a proposal for funding of an Iowa appellate defender. This document 

was primarily the work of Dr. Robert Lowe, Courts Specialist for the Iowa Crime 

Commission, and Barbara Schwartz, a professor at the University of Iowa Law 

School. Richard George, Executive Director of the Iowa Crime Commission, also 

participated in the project and submitted the official proposal on behalf of the 

Govemor. 

After negotiations and modification of the initial proposal, Iowa was awarded 

a subcontract under the Appellate Defender Development Project. The contract 

between the National Legal Aid and Defender Association and the Iowa Crime 

Commission, as agent for the government of Iowa, was finally executed on August 

4,1980. Among other provisions, the contract stated that the appellate defender 

office "shall not accept more than 150 indigent appeals in the 12-month period 

beginning 15 August 1980 ••• " 

The proposed budget for the Iowa appellate defender offIce W~.l.S written 
I 

to run through July 15, 1981, a period of approximately 11 months. T(i\is date was 

picked due to the expiration of funding to the' Appellate "Defender development 

Project, which, in turn, was linked t? defundi~g, at the federal level, of the ,Law 

Enforcement Assistance Administration. 

The proposed budget called for the hiring of a chief defender, four deputy 

defenders, an investigator, a chief legal secretary, and one additional secretary. 

Approximately $2,000 was allocated for intrastate travel, and a management training 

wOl\kshop was, written into the grant under interstate travel. In addition, one trip 

for consultation by the Chief Appel1a~e Defender in Washington with NLADA staff 

was written into the grant~ $1,200 wa~ provided in th~ grant for expert witness 
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fees. Two IBM Selectric typewriters were provided for, as well as nine months' 

rental on a word processor, amounting to $4,500. $10,000 was provided for law 

library and subscriptions. Just over $8,000 was included for photocopying of briefs 

and other materials. (A complete copy of the proposed budget is attached hereto 
as Appendix C.) 

The office was fully staffed at the end of October 1980. Also, due tq diligent 

efforts by the newly-chosen director of the program, Frank Hoyt, the office had 

20 cases by the end of October. Case activity by the office during the life of 
the grant is depicted in Figure A: 

c 
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1980 OCT 18 0 20 4 0 0 0 0 0 0 18 0 ! 

NOv' 21 1 52 5 0 1 0 0 0 0 15 1 
" D.EC 33 1 75 8 0 1 0 0 0 0 13 \) 

1981 JAN 17 2 87 9 0 2 3 0 0 0 10 1 

FEB I 
20 4 98 9 0 MAR 6 1 1 1 0 4 1 

APR 24 8 114 9 4 4 1 0 3 2 8 0 

HAY 32 6 146 8 2 2 4 0 0 0 4 1 

JUN 25 4 171 11 5 1 4 0 0 1 3 1 

JUL 14 4 181 7 6 3 3 1 0 1 6 3 

AUG 23 9 194 12 3 1 2 0 0 ...3. 3 -l - ' ... ! - -
TOTALS 227 39 194 82 2.0 21 18 2 4 6 84 9 

= 

. As can be seen from this figure, cases 9pened far exceed case closin~s during 

the hfe of the grant. Moreover, by the middle of April 1981, the office had exceeded 

the 150-case limit designated in th~ original contract. By the close of the grant 

in July of 1981, the office had accepted over 200 cases. The primary str~tegy in 

accepting these additional cases was: 1) to make an effective cos!-efficiency 

argument to the legislature, based on low cost-per-case; and 2) to engender confidence 
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among the bench and bar that the office was capable of undertaking much of the 

workload previously handled (sometimes unwillingly) by private counsel on an ad . 
hoc assignment basis. (Assignment of cases from public defender offices also 

lessened the work burdens there.) 

By the end of November 1980, Hoyt had completed the initial staffing of 

the office, with the exception of an investigator. No investigator was ever hired, 

primarily due to the fact that the office could not begin to undertake collateral 

representation due to its large number of direct appeals, therefore obviating the 

necessity for investigation of collateral facts necessary to pursue such actions •.. 

Staffing in the office remained stable during the remainder of the grant 

period. In March of 1981, a short-term evaluation of the Iowa Appellate Defender 

was conducted by Theodore A. Gottfried of the State Appellate Defender office 

in Illinois. A written report, incorporating the results of Mr. Gottfried's visit, 

as well as statistical data for the program, was prepared by NLADA, primarily 

through the efforts of Malcolm Young, staff attorney to the Appellate Defender 

Development Project . 

Funds originally included in the budget for a seminar were not utilized for 

that purpose. Part of these funds were used by the office for attendance at the 

1980 NLADA Annual Conference. Additionally, a sixth attorney was hired in November 

of 1980to assist in handling the increased caseload of the office. Funds for the 

hiring of this attorney came partially from the unused investigator salary. 

2. Poli tical History 

The Iowa Appellate Defender's office has its genesis in legislative activity 

which began in early 1979. The Supreme Court Litigation Committee had been 

interested in t~e concept of the Appellate Defender's Office for some time. After 

review by that committee, Chief Justice W. W. Reynoldson recommended that 

the legislature create an appe'llate defender office. In December 1979, a joint 

committee of the Iowa legislature recommended that a draft bill creating an appellate 

defender office be sent to the respective legislative judiciary committees. Also, 

in the latter part of 1979, persons on the Iowa Crime Commission and from the 
" .," 

University of Iowa expressed support for a state appellate defender office. 

Primary legis1ativ~ support for the project came from Senator Lucas DeKoster 

and Rep. Nancy Schimanek, and after considerable deliberation and vigorous advocacy 

on the part of several legislators who supported some kind of state appellate defender 

office, and who were also informed of possible federal funding through the Appellate 
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Defender Development Project grant, the Iowa legislature passed a bill creating 

the state Appellate Defender Office as a pilot project to be reviewed in 1981. 

The original version of the state appellate defender bill was Senate File 

2229. That bill, which passed the Senate 49.,.0, created the Office of the State 

Appellate Defender and established a six-member commission to oversee its opera

tions. Members of the commission were to be appointed by th~ Governor. The 

new statute provided that the appellate defender "shall represent indigents on 

appeal in criminal cases and in proceedings to obtain postconviction relief when 

appointed to do so by the District Court in which the judgment or order was issued .•. " 

The Iowa House of Representatives rewrote the Senate version, eliminating 

the commission!structure and providing for direct appointment of the appellate 

defender by the governor. The office was also established as "a pilot program 

for the fiscal year beginning July 1, 1980." The Act carried a repeal date of June 

30,1981. This bill was eventually signed by the Governor, and became the basis 

for the first year of operation of the office. 

In March of 1981, Senate File 332 was introduced in the Committee on State 

Government of the Iowa Senate. Several changes were included in the newly-introduced 

bill. First, the office was made permanent, eliminating .its pilot-project status 

in the 1980 session. Second, all employees of the office were exempted from merit 

employment provisions for other state employees. Third, the duties of the appellate 

defender were amended to include representation "on appeal in criminal cases 

and on appeal in proceedings to obtain post conviction relief ... " Fourth, the original 

version of the bill would have required counties to pay back the state for money 

appropriated for expenditure for indigent representation on appeal. Counties would 

have been required to pay the actual cost of representation plus a per-case charge 

to coi'\stitute a payback. This section was almost immediately eliminated from 

the bill, replaced by a substitute section which authorized the appellate defender 

"to bill a county for services rendered to the county by the Office of" the Appellate 

Defender. ~eceipts shall be deposited in the operating account established under 

this section." Finally, during the legislative process, an additional section was 

added repealing the Act effective four years from its enactment (copies of Senate 

File 332, as originally filed on May 7, 1981 ~rt the House, and the, f~nal bill, as enac

ted, are incllld~rj:as Appendices D and E.) 

I 
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3. Making the Case for an Iowa State' Appellate Defender 

In the final months of 1980, preliminary contact began in an effort to obtain 

enactment of a state appellate defender program in Iowa. Prime movers in this 

effort were the director of the program, Frank Hoyt, and Bob Lowe of the Iowa 

Crime Commission. In the early days of their efforts, two preliminary contacts 

were made. 

First, the two went to the I.;egislative Services Bureau with a specific piece 

of legislation to make the State Appellate Defender office permanent and to remove 

it from the merit system. Second, the two attempted to convince Governor Ray 

to include funding for the project in his budget proposal to the legislature, prepared 

to be offered in the early months of 1981. 

In preparation for the request to the Governor, Hoyt prepared a "budget 

request summary." This short document briefly described the operations of the 

office and included alternative budget packages for ~wo-year funding. The first 
// 

called for a total request of $440,000, approximateIy $215,000 during the first 

year and $225,000 the second. The second alternative included the addition of 

three attorne~s, and raised the total funding of the office to nearly $600,000, 

$2959000 the first and $305,000 the second. (See Appendix F.) 

The Governor's budget packaged included both cause for disappointment 

and optimism. No one from the Governor's office had consulted the State Appellate 

Defender Office regarding the funding issue. In the budget, the Governor wrote 

"0" into the line item for use of general funding for the office. However, the fact 

that he included the office in his budget, and that the narrative suggested the 

use of a'revolving fund to raise aU money for the financing of appeals from the 

counties, was cause for some optimism fo~ proponents. Generally, the Governor 

had taken a zero-funding approach for all federallY-funded programs, drawing 

a hard line in that r~gard. 

The office received little response from the Legislative Services Burea.u 
, , 

while the legislature was out of session before the turn of the new year. In December, 

the two men discussed the 'funding of the office with the Lieutenant Governor 

and the House Majority Leader, who control the docket of the resp~ctive houses 

of the Iowa legislature. This was a gradual ed\jcational process undertaken with 

a number of legislators during early lobbying efforts. 
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!n January, the lobbying effort began to generate statistics for use in t!1.e 

legislative process. At that time, Hoyt explained, they attempted several low

key, short contacts with Senators and Representative~. They worked the halls, 

outside the chambers of both houses. They were very persistent with the five 

or 10 people who were their best supporters. 

By December, the . .!wo men were working 80-hour weeks attempting to lay 

the groundwork for the program. During this time, they contacted the State Bar 
~ 

Association, public defenders, and legal clinics, as well as the eight Chief Justices 

in the District Courts of the state. In early December, Hoyt made a presentation 

to the Bar's Committee on Methods of Appointment and Compensation for Court 

Appointed Counsel. (A copy of his prepared written statement and the Committee's 

response is attached hereto as Appendix G.) The meeting resulted in an endorsement 

from the bar committee. At this point, bar involvement was limited to the endorsement 

by the committee. While Hoyt gave some consideration to seeking t~e endorsement 

of individual county bars, he chose not to because he felt he could not undertake 

the extensive travel required, and did not feel he could ask the staff to take such 

time either. Moreover, he felt that county bar endorsement was not a high priority, 

except in bigger counties, where he did go. 

Hoyt also took to the road to meet with each of ~he eight chief judges of 
\) '0;) 

the District Courts on "their own turf." Hoyt explained that he used these contacts 

to build up his caseload, to make the program better known in the field, to argue 

for efficiency and better use of the system, and to "complement rather than ,threaten" 

the local bar. Cost was a factor in his discussion with local chief judges but was 

not as strong as it was with the legislature. 

Hoyt explained that his perspective in general was that of an independent 

non-partisan, with an emphasis on simple services and cost-efficiency. Depending 

on his audience, Hoyt changed his approach. To the legislaWre he argued cost, 

to the bar -he argued cooperation, to the bench he argued increased dispositions. 

Hoyt specifically avoided contacting the press, and made a conscientious 

effort to avoid press exposure. This is consistent with his gener~l approach that 

the press is more likely to be adverse than helpful, and that the media should not 

be used as long as everything is going well. One exception to this appeared in 

several Iowa papers in early April, 1981. This piece, carefully planned by the office, 

stressed the efficiency of the office. The piece appeared in var~ou~ Iowa newspapers 

under he~d1ines such as "Appe~late Defender - Faster y Cheaper." (See Appendix 

H.) Hoyt's instincts regarding the"use of the press were apparently borne out later 

.. -
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in the legislative debate when a long story appeared in the Des Moines Register 

regarding the office's success in an extensive post-conviction petition at the trial 

court level. Hoyt attributes the appearance of this article directly to the inclusion 

by the legislature of a limitation to representation in post-conviction matters 

on appeal.only. 

After waiting for some time without hearing from the Legislative Services 

Bureau, Hoyt' was informed sometime early in 1981 that the original recommendation 

'for funding of the office was at $1l2,000.for the first year and $108,000 for the 

second year. Hoyt had nothing to say with regard to the determInation of these 

figures. He continued to focus most of his efforts on convincing legislators of 

the merits of the entire program, rather than on the financial aspects. Again, 

without prior contact with him, the funding limits on the program ch,anged several 

times cluring the legislative process. .A second amendment resulted in the dropping 

of the funding to $108,000 for one year. Finally, the funding level was dropped 

to approximately $100,000 for one year. As explained to him, much of the reason 

for the drop was the requirement in the legislation that Hoyt bill counties for 

use of the office's services.' Although Hoyt argued that he needed extra start-

up money to get established, after which time he would be able to pick up county 

funding, these arguments were largely unpersuasive. 

As eventually enacted by the legi~lature, the state appellate defender office 

is funded at a level of $100,000 for one yew". However, in addition to the legislative 

funding, the office will receive additional revenues of approximately $60,000 from 

continued federal funding, as well as additional match money from the state. 
.. 

Finally, as a result of his request to the Iowa Crime Commission for use of reverted 

funds, an additional $30,000 in funding was obtained for the first year. (The request 

for remaining Crime Commission funds i~ attached hereto as Appendix J.) 

Hoyt is deeply concerned about the requirement that he seek refunds from 

the county for appellate representation. While willing to undertake this obligation, 

Hoyt feels that this responsibility can be particularly burdensome, and is not likely 

to raise much additional money, since ther~ are no enforcement powers included 

in the statute. Hoyt sees one possibility for additional funding in the future if 

the Iowa legislature passes the Criminal Justice Improvement Fund, or "crime 

tax." This bill, which passed the Senate last year 29-21, would possibly raise $2.5 

million by imposing a surcharge on all offenses, including traffic. 
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c. Iowa Appellate Defender Office Activity During the Grant Period, With 
Recommendations . 

This report follows the topical outline used in the Evaluation Design. * 

1. Organizing Services 

A. Eligibility (Standards, II-F) 

The Iowa Appellate Defender should establish written eligibility procedures, 

including standards and forms for determination of eligibility. 

Under Iowa procedure, the trial court makes the -ietermination of indigency 

on appeal. The State Appellate Defender Act defines indigency as follows: 

Indigent means a person found by the trial court to be unable to retain legal 
counsel without prejudicing the person's financial ability to provide economic 
necessities for the person and the person's dependents. 

This definition complies with national standards. However, this broad definition 

requires substantive interpretation, which should be adopted in the form of standards 

to be utilized by the state appellate defender. Forms for indi'gency determination 

should be available for clients or potential clients for whom eligibility is in' question. 

Because the trial court makes the determination of indigency, a presumption 

of validity attaches to the OAD appointment, once made. Moreover, .most clients 

assigned to the office are incarcerated and are unquestionably indigent. Nevertheless, 

this issue attracts public attention, and a publicly-funded law olfice must be prepC!-red 

to respond to questions regarding defendants who appear to have funds or defendants 

who request services and appear to be without funds. Assignment or non-assignment 

to the o~fice may raise significant legal and political questions. El!gibilitystandards 

can guide the office's actions in such cases, and can help deflect criticism of whatever 
II . 

action is taken by the office. Written standards need not be elaborate, and may 

simply implement an internal office procedure that assures that the ~tatutory 

requirement set forth above is met in each case. 

*The National Appellate Standards are fOllnd in Appendix A to the Standards and 
Evaluation Design for Appellate Defender 'Offices, NLADA, 1980. A reference 
~o the relevant standard is made following the title of the topic to which it refers. , 
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B. Scope of Services (Standards,J-D) 

1) While the caseload of the OAD is primarily felony appeals, the office 

handles a full range of a'{:>pellate services. 

OAD's "primary" caseload, on direct appeal, is overwhelmingly felonies. 

Few misdemeanor or juvenile cases are handled, but this is primarily due to the 

judges who make appointments. 

The office handles few interlocutory appeals, which appear to be an exception 

in Iowa appellate practice. OAD has handled very few res~ntencing hearings (four 

or five) and federal habeas corpus petitions (three or four). The policy is clearly 

inclusive and supportive of utilization of available remedies for the client. 

2) Statutory provisions currently prevent OAD from representation of defendants 

in state court post-conviction trial proceedings. Long-range plans should 

include amendment of the statute to allow such representation. 

During the first year of its operation, OAD was permitted to represent indivi

duals in post-conviction proceedings in Iowa trial courts. Forty cases were taken 

pusuant to these provisions. Because of heavy caseloads, almost from the outset 

of the office, the interim evp.luation of the office recommended that OAD decline 

representation of defendants in post-conviction proceedings in the trial court. 

("Short Term" Evaluation,p. 8.) 

As ultimately adopted, the State Appellate Defender Act limits representation 

to appeals from post-conviction actions. See Section 7. Because caseloads continue 

at extremely high levels, it is not recommended that any action be undertaken 

currently to amend these provisions to allow representation in the trial courts. 

National standards, however, provide that the appellate defender shall have disd/~-
r,i 

ticn to seek appropriate relief in trial courts following conviction. Keeping the> 

same counsel i()f all post .. ,conviction proceedings, including direct appeal and col

lateral attack, proves more efficient and more cost:effective. Thus, in the long 

term, efforts should De made to amend the statute to a!l0w representation in the 

trial courts. 

'C. Timeliness (Standards, II-G;I-E-1-5) 

1) OAD's record of timeliness in filing of appellate court briefs a~ been \\ 

excellent. . ' \" 

Appell~te prQ(;edure requires that the appellant's brief (usualJy OAD) be filed 

within 90 days of the filing of the notice of appeal. This time period is reduced " 
0'. !~ 

by one-half in appea,~s of gUilty pleas or sentenc,e$ only. (See "Timetable", Appendix A.) 

._ ............ <4' __ .... :'"_~"'" ___ .. '""' ........ ' '~.~!tn:n:~~";::.:::~~:.::~~;.~~ 
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OAD statistics show an average time of 9.3 days from their opening of a 

case until the filing of a page-proof brief as required by the rule. Instances in 

which timing deadlines have not been met involved decisions of the state-operated 

copying center, which does not give priority to OAD matters. Some internal coor

dination problems were cleared up after the Administrative Assistant circulated 

a memo on timing of filing of appellate briefs. 

Personnel from the Clerk's office were quick to praise OAD for both its 

record in timely filing and its general knowledge of the sometimes complex appel

late court procedures. Those interviewed stated that OAD compares extremely 

favorably to the private assigned counsel, the former taking approximately 2 months 

to file after completion of the record, while the latter averages eight months. 

2) OAD should seek adoption of a court rule or legislation which would toll 

the time for filing of a motion in arrest of judgment in cases in which 

OAD is appointed. 

Iowa law reqUires that a motion in arrest of judgment be filed following 

the entry of a plea of guilty in order to preserve issues on appeal. Because OAD 

does not normally receive the record in such appeals until long after the time 

for filing such motions has expired, meritorious claims on appeals are not adequately 

preserved. A change in court rule or legislation could cure this defect. 

Alternatively, the office may wish to adopt a voluntary mechanism for monitor

ing the filing of guilty plea notices of appeal to ensure no such filing is completed 

without the necessary moti.on in arrest of judgment. 

D. Conflicts of Interest (Standards II-E) 

OAD should adopt a policy which rebuttably presumes the existence of a 

conflict where two or more defendants hav~had joint trials or joint counsel 

!r!. the trial court. Instances of joint representation or trial should be ascer

tained at the earliest possible time following appointment of OAD, and stSbstitu

tion of outside counsel should be accomplished at the intake stage. Existing 

cases should be reviewed, and a procedure should be adopted for withdrawal 

from cases in which potential antagonism exists, where joint representation 

has already begun, 

Although recommended in the Short-Term evaluation (p. 9), the oAo has 

not yet adopted a procedure for handling, conflict of interest cases. This area 

requires "attention for two basic reasons. First, existing appellate''>standards,presume 

, 
.. , 

.• I 

1 

, 

Jl 
*I. 

~;. 
I 
t, 
\i 
l'""'; 
r·', 
FJ 
f· ' 

a·· 
K .h: 

f'~··:L.,·,',.'" • 
. , , 

-t.~ 

f 
J. 
i 
"I t '" ' ·i~',·.' ", 

; . 

I~~ 
l"': 1 

'J 
C -

-13"7 

the existence of a conflict in joint representation on appeal, "absent extraordinary 

circumstances". (Standards II-E (1) (a». The ABA's Criminal Justice Section has 

recently recommended similar standards (See Appendix K for'Report of the Appellate 

Issues Subcommittee on this issue.) While both standards allow for informal consent, 

no procedure exists at OAD to formally obtain such consent from clients. Second, 

cases involving conflict of interest at trial are tainted by joint representation 

on appeal, and give rise tQ meritorious claims for relief by federal habeas corpus. 

Added expense of federal review and appointment of new counsel may be avoided 

by careful review and screening of joint representation at the appellate stage. 

2. Insuring Quality of Services 

A. Staffing (Standards I-A-l) 

1) The State Appellate Defender Act should be amended to provide protection 

of the office from political influence or interference. The language of. 

SF 2229, creating an appellate defender commission, would be an ideal 

structure for accomplishing this goal. 

The original legislation creating the OAD (SF 2229) contains language creating 

an appellate defender commission and describing its duties (See Appendix E). 

This language was deleted in both the 1980 and 1981 appellate defender acts. 

Present legislation provides for gubenato,rial appointment of the Appellate Defender. 

Reports from all quarters indicate that the OAD has no political interference, 

and that the only instruction from the Governor was to have ~he best possible 
·i 

staff for the best possible office.') 

2) The present State Appellate Defender is well gualified for he position 

he occupies, and brings significant administrative, political and substantive 

skill to the position. 

Frank Hoyt has occupied the position of Appellate Defender since the outset 

of the office. He brings energy, enthusiasm, dedication and hard work to the office. 

The staff hired by him is also excellently qualified. 'Most exemplary of the praise 

received by the, staff was a statement by' the staff lawyer at the Attorney General's 

office who said he would hire any or all of the attorney stafi'"in a minute." 

~ Training (Standards I"':K) 

1) OAD is to be commended for its liberal policy of availCl,bility of CLE 

oU.tside of the office for employees. 



'" ~\ 

,-, 

-14-

2) Greater structure, either by formal meetings or office review sessions, 

should be used to guarantee uniform and non-duplicative research and 

issue presentation. 

Briefly, following the Short-Termcevaluation, OAD adopted a regular review 
, ,I 

session. This has not continued. Eith~r thVi procedure should be reinstated or 

the office should use some more formal structure for review of cases. Presently, 

the First Assistant reads all briefs filed. Two additional suggestions would provide 

for formal issue review sessions prior to Common consent of writing, or for one

on-one supervision of less experienced attorneys by the more experienced. 

A notable exception to the normal formality laudably exists iIi th~ f.nders 

area (See 3.E below). 

C. Caseload (Standards I-F, G) 

OAD is accepting too many appointments. Case load trends demonstrate 

that appointments have exceeded actual and potential desposition rates with 

present staffing. To remedy this situation. OAD must: 

1) refuse a larger numbereo!, appointments that it does at present, and/or 

2) expand its staffing by at least three additional attorneys, with requisite 

support staff. 

From the date of its original contract with NLADA, OAD has set its sights 

high. The contract provided for a caseload maximum of 150 appointments during 

the first 12 months of operations. This was to be done with a staff of 4 attorneys 

and an Appellate defender. Even assuming a full case load for the Appellate Defender, 

this averaged 30 briefs per attorney for the first year. This appeared unrealistic, 

due to (1) slowness of "gearing up" experienced by all programs, and (2) national 

caseload standards suggesting 22 work-units (a lower but more accurate measure 

of work perfQrmeq) per attorney per year. See Shndards I-H (1). 

In November, 1980, an additional attorney was hired. Despite additional 

staff, original case limits had beetl exceeded by mid .... April 1981. By the end of 

its first year of operations * , the office had accepted 269 appointments and had 

" 232 open cases. Closed cases did not approach one~half th~ number of new cases. 

Statistically, the picture was as follows: 

-,--,,_-,-_.,..--0 
*October 1, 1980 - September 30, 1981 
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As is immediately apparent, appointments far exceed closings, and the d;'sparity 

shows t,endencies to widen even greater with time. While dispositions show an 

accelerating trend, there are serious questions as to how much higher this rate 

can go given human limitations and the geometric addition of 'work after filing 

of the initial brief, where additional tasks may include oral argument, motions, 

petitions for review or for collateral attack, correspondence and visits with the 

client, all before the case can be closed. 

OAD informed the evaluators that it as never encountered difficulty in the 

refusal of appointments and that cases have been refused on a limited basis. However, 

given the trends described here, no additional cases should be taken until present 

caseloads can be handled. The resources of the office 'are not limitless and are 

clos.e to maximum potential now (See Caseweighting, below). 

In 1980,539 appeals. were filed with the Iowa Appellate Courts. 1980 Annual 

Statistical Report, Court Administrator of the JUdicial Department, Table II, p. 

25. With its 269 appointments over approximately the same time period, OAD 

handles approximately 50% of the appelate caseload. While ample additional cases· 
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exist*, no more cases should be undertaken without additional staff. 

Projecting disposition rates from the last half of the first year of operations 

is a useful tool in determining additional needs. During the last six months of 

its operations, the office disposed of 98 cases, an annual rate of almost 200 cases. 

Assuming current caseloads, three additional attorneys would be required to dispose 

of cases at the same rate as at present. (This also assumes a reduced caseload 

for the Appellate Defender himself; see Personnel, below). This also compares 

approximately with national standards of 22 work units per attorney per year. 

D. Caseweighting and Staffing Ratios (Standards, I-F, H) 

OAD's current work unit production per attorney, a rate of 32.5, demonstrates 

its concern with efficient operation, but raises concerns regarding stress 

on present staff. 

OAD is to be commended as one of the first states in this country to comprehensively 

utilize the case weighting data system recommended by national standards. Application 

of the standards however, raises concerns by the evaluators. 

Work-unit production is graphically demonstrated as follows: 
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The trend is solidly upward, with total work unit production at 195 for the 

year. This averages 32.5 units per attorney per year, including the Appellate Defender 

at full cas.e load, as well as a fifth sta.ff lawyer for the full year. (This was not 

the case.) .~_ ("~l . .. () '=/~ 

*No statistics are kept ~s to the percentage of indige~'=erimlrihl~ppeals, but ayerage 
rates run from 60 - 75%. 
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Work-unit production by area was as follows: 

Work-Unit % of Total 

Briefs 85.50 55.88 
Anders Briefs 19.00 12.42 
wrtiidrawa1s/Dismissa1s 11.25 7.35 
Replies/Other Pleadings 27.75 18.14 
Collateral Proceedings 9.50 6.21 

Total 153.00 100.00 

In addition to work-units, the office argued 13 cases orally, condu~ted 287 

client visits, filed 96 motions, took part in 107 hours of training, and worked an 

additional 1,405 administrative hours. None of these items are included in the 

work-unit calculation. 

These statistics demonstrate two things. First, the office has been selfless 

in its dedication to delivering cost-efficient services to the citizens of Iowa, and 

second, reasonable limits on time and endurance suggest that the office should 

consider a less strenuous schedule or additional staff. 

Continued experience with caseloads will be necessary to ascertain optimum 

workloads and how the staffing ratios of the Standards apply to Iowa. 

E. Library and Resources (Standards, II - G (2» 

Present library resources are adequate. Additional purchases should include 

Federal Reporter, Second Series, and texts on evidence, criminal law, criminal 

procedure, and specialized areas, such as search and seizure. 

In addition to its own facilities 7 0AD has easy and complete access to the 

library of the State Capitol, a short distance away. While some purchases would 

make present facilities more convenient, the current arrangement is adequate. 

F. Case Assignment (Standards, II, B, C) 

Case assigntnents are adequately handled in the current informal fashion, 

but consideration should be given by the assigning attorney to development 

and use of periodic assignment sheets. 

New files are completed by the Admini~traii~e Assistant. The First Assistant 

then assigns cases, without prescreening for substantive issues. Factors considered 

are length of record and type of case. Because of this skill and experience, this 

system works well to ensure equitable distribution. 

A more sophisticated attorney assignfuent log couldbe developed. This log 

would reflect at least the case type, length, and due date, in addition to case name 

.. and attorney assigned. This would assist in bo~h equitable distribution a,nd timely 

work flow. (See Appendix N for present forms.) 

i 
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3. Providing Quality Services 

A. Client Contact (Standards, 1-1) 

OAD maintains excellent client contact. Availability of a state car for staff 

and more funds for collect phone calls would add flexibility of response, 

All personnel interviewed agree that client satisfaction with OAD is high. 

Many inmates have expressed thanks and approval for their representation. During 

the year, 287 client visits were made. This exceeds the number of appointments 

for the year (269) and means exceptional efforts are made to discuss cases with 

clients. 
" 

This fact alone probably saves Iowa taxpayers untold dollars in unfiled 

pro se federal actions, whether by habeas or by civil rights action, (28 USC 1983). 

Staff presently travel to prisons in groups, usually with the Ombudsman in 

his vehicle. A state vehicle should be made available to the office. 

The office now has a no-collect-call policy, due to high phone bills. This 

policy could be modified, by increasing the phofle budget, to accomodate emergencies 

and illiterate clients. 

B. Contact with Trial Counsel (Standards, I-J) 

GAD should make at least one formal contact with trial counsel by letter. 

Staff should be encouraged, if not reguired, to consult with trial counsel 

in cases raising ineffectiveness of counselor 1n which an Anders brief is 

filed. 

OAD should consider adoption of procedures to maintain greater contact 

with counsel who try their cases. At minimum, this should include a form letter 

advising counsel of the appointment and inviting comments or suggestions. A 

good educational and public relations gesture would include trial counsel on the 

mailing list for copies of at least the OAD brief and the court's opinion. 

In cases questioning the effectiveness of trial counsel, a phone call or personal 

interview is not just a courtesy; it may prevent alienation of a potentially powerful 

political ally. Hell hath no wrath like a lawyer spurned! 

C. Brief Preparation (Standards, I-L) 

Briefs filed by OAD are superior in guality and format. 

Thirteen briefs were reviewed at random. Their quality was uniformly high: 

the issues were clearly set forth, any problei'n'with preservation was recognized 

and dealt with in a straightforward manner, and argument was presented in a persuasive 

" 
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manner, supported by both controlling and persuasive authority. Recommendations 

made here, while often being a matter of style, are presented merely as suggestions 

towards improvement of a clearly adequate work product. 

1) Selection of Issues. Which, and how many, issues are to be raised 

in a particular case is a matter generally left to the discretion 

of the attorney assigned to the case. Although review of the briefs 

submitted did not suggest additional issues that should have been 

raised but were not, an "issues conference" or a more structured 

form of supervision might better ensure the office and the client 

against the future possibility that argu~,ble issues are not being 

presented. This mechanism might also aid a relatively inexperienced 

staff attorney in determining whether fundamental error is present 

in his or her case. 

Early discussion of the issues might also provide a basic framework 

that would later help structure the brief, any reply brief, and oral 

argument had in the case. 

2) Appearance and Compliance With Procedural Rules. The standardized 

format of every brief reviewed appears to comply with the jurisdiction's 

procedural rules, including the presentation of the issues and authority 

cited prior to the presentation of the argument section of the brief, 

and a request for oral argument in every case it was desired. Citations 

were consistent, followed the standard rules of citation, and were 

otherwise unremarkable. When referring to the same case at different 

places in the briefs, its official citation was repeated, usually with 

reference to a particular page when appropriate, making referral 

to that authority easier. Although a few misspellings and other 

typographical errors were noted, the number was insigniflcant when 

compared to the bulk of material presented. 

The overall appearance of the briefs was one denoting professionalism, 

with no gimmicks or distractions present. 

The Attc;>rney General's office reported that other procedural 

rules concerning designation of the transcript, timely submission 

of the brief, and preparation of the appendix are complied with 

without incident. 

3) Introductory Material. The issues as presented in the Statement 

of the, Issues were properly phrased in an objective question format, 

.,;. 
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and generally specified the precise error there being alleged ("was 
t,\ 

the evidence sufficient wh_ere the State failed to present corrob'6}ation 

of the testimony of the accomplice?" rather than "was the evidence 

sufficient to support conviction?"). Occasionally the delineation 

of the specifics of the issue overtook the statement of the basic 

issue, making the aUeged error difficult to comprehend at tirst 

reading. It is perhaps better in such an instance to sacrifice specificity 

for clarity: the particular nuances of the issue are better addressed 

in the argument itself. 

At the beginning of argument on each issue, it was properly 

rephrased in an affirmative, generally persuasive· statement favoring 

the client's position. 

Every brief reviewed referred to the client, both in the issues 

and usually throughout the argument, as "defendant." As a matter 

of style, the use of the client's own name is preferred. "Mr. Smithil 

or "Mr. John Smith" contains none of the negative connotation generally 

associated with the term "defendant," and hopefully makes the 
" 

client seem more like a person in the eyes of 'the court. 

The "Statement of the Case" portions of the briefs generally 

presented enough of the facts and proceedings below to provide 

an understanding of the significance of each error to the case as 

a whole. Recitation of the title and date of every pleading filed 

in not required by Iowa's appellate rules, and should be avoided' 

except where necessary. If detailed documentation o:fprocedural 

matters is necessary to establish preservation of error, it might 

be better presented in the argument section of the brief. Similarly, 

as was done in several briefs,reproduction of actual trial testimony 

is generally more effective in the context of the argument it gave 

rise to or supports. Where necessary, a notation in the "Statement 

of the Case" that a more detailed presentation is forthcoming In 

the argument section should suffice •. But repetition of itpportant· 

facts favorable to the case is also an effective means of emphasizing 

gravity of the error committed. 

Substantive Arguments. With one exception, in a case where the 

issue involved was complex and the legal concepts many and interrelated, 

the ·briefs were well organized and the line of argument easy to' 
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follow. Where necessary, larger issues were broken into sub-issues 

with sub-headings. In thofie instances, conclusions which tied the 

argument together were helpful. In pne particular case, three seemingly 

minor evidentiary rulings were appropriately argued together to 

emphasize the resulting denial of the right to present a defense 

case. 

Controlling and persuasive authority (from other jurisdictions) 

in favor of toe defense position were present in all briefs, and prece

dent cited and distinguished where necessary. References to disciplinary 

rules, law review articles, and other non-case reference materials 

were also noted, in addition to statutes, rules of procedure, and 

constitutional pro'Visionsas applicable. 

A few blind citations, with no supporting material, cropped 

up, although the evaluator's lack of familiarity with controlling 

precedent in Iowa might explain away some of them. ~here the 

case being argued was analogous to a case cited, comparison of 

the relevant facts as they related to the holding was made. 

One brief flatly a'Sserted "many prejudicial statements were 

admitted" as a result .of the trial court's erroi1eous ruling, but most 

demonstrated the prejbdicial effect of the err'or on'the defense 

case. 

Ineffective assistance of counsel claims appeared where justified 

and necessary to allow fl?rconsideration of the issue on its merits 

in spite of a failure, t~ preserve the issue. In one case, the issue 

was rai~.ed to protect the'client's right to pursue the issue in post

conviction relief proceedings. Although office policy requires notifi-

cation of the trial attorney prior to the presentation of this. isssue 

in a brief~ the staff reports no pressure, by the targeted attorneys 

or others, nc.1t to raise the issue once assigned counsel has deemed 

it appropriate\, '}. )' 

R~medy Reguested. Everybdef contained a conclusion that indic~ted 
the disposition beingrequest(~d. But in two of the briefs, arguments 

were presented that alleged ;fnsuffiCient evidence to support the 

c9nviction, whi1ethe.conclu~,ions requested reversal and "remand 

for a new trial. Counsel sho!llid carefully a.nalyze the arguments 

presented in each case, a!1d '~ake sure the relief requested is"appropriate. 

~' \..' .,,;l '" ~~ .. ~ .... ,.,-, .. ...-"~_~ _.~~_.,_. __ -<.""_,,..~,~.jA",,,,",""'\_"''''~~'''~··-· ... "'"-.-,...,.,.,'-""------1~'~.' .. ;<.-~'t;!~~.r.:.".;:;;,c:;:.:::::.:__::2:_'J 
--="-'-"--''----'-''----------.....:..--.....:...:.;...:::.::..;;;;::;::.:;;::=====::...._-.;. ___ ......::,:.;;;',:,:. c:o.==::::;.;,.. _____ ..;.._ ...... __ ---,- ," -,~--" ,,_. -' -~~-~-~---'--'-
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When multiple issues are argued which require different disposition 

of the case, the prayer should be framed to present whatever alter

natives are appropriate under the arguments presented. 

6) Review and Screening. The similarity in format and approach notice

able in each brief reviewed might reflect the method of review 

and screening followed in the 9f\/0 office: every brief written 

by the staff is reviewed by the first assistance, who can and does 

require rewriting when necessary. While this procedure provides 

for a consistent work product, and may also help at least one member 

of the staff keep track of what issues are being raised in which 

cases, it also adds an additional major task to the first assistant's 

workload. As the caseload increases (which should be met with 

a corresponding increas,ein staff size) the need to share this task 

among several supervising attorneys will become greater. Shared 

responsibility for review of briefs will also ensure that more members 

of the staff are aware of what their office is arguing at any ~iven 

time. 

7) Reply Briefs. Although the applicable appellate rule indicat~s that 

a reply brief shall be filed only in response to issues or arguments 

raised by the State that were £lot addressed in the brief-In-chief, 

no written office policy exists regarding the filing of a reply brief. 

Although no reply briefs were reviewed, the evaluator was advised 

that the questipns of filing one, is left to the discretion of the staff 

attorney assigned to the case. To date, a~tual pr;,actice has apparently 

,~ been in keeping with the provisions of the rule, although the court's 

recent trend denying oral argument in criminal cases reportedly 

has caused an increase in the number o:rJsuclifilings. Given that 

increase, adoption of a written Rolicy on that topic might be advisable. 

1/ " 

In sum, the concerns discussed .in the Standards were all met "in the briefs 

reviewed. The quality of representation ,eviqenced by these briefs is perhaps best 

expressed thr.ough the comments of Mr. Richar:dClelland, head of the Attorn'ey 

General's Criminal Appeals Division. In commenting on the cha;~cter of the major 

visible work product of the OAD, Mr. Clelland had high praise for the clear, concise., 

straight-forwarp and imaginative manner in which non-friVOlous issues were presented. ' 

The quality of representa!ion provi~ed through these briefs was characterized 

\ 
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by Mr. Clelland as far above that generally afforded to indigent clients by "members 
of the private bar. 

D. Oral Argument (Standards, I-M) 

OAD should continue to aggresively seek oral argument in its cases, given 

current policies of the appellate court encouraging waiver. 

Under Iowa procedure, in cases remanded to the Court of Appeals by the 

Supreme Court, the attorney is sent a letter notifying him of the appeal's submi;sion, 

and he is asked to state why oral argument should not be waived. A Court of Appea.ls 

Judge estimated t~at this policy results in oral argument in 59% or less ofca,ses 
' ,"( .. 

submitted. 

Only 13 cases, 12% of the 105 briefs filed, were orally argued. This occurred 
" 0 

despite the fact that oral argument was requested in all caSes, according to the 

First Assistant. This low percenta,ge is at least partially explained by the slow 

processing of appeals. Many cases with briefs have not been set for argument. * 
The firm policy of affirmatively see~ing to utilize all available tools of the appellate 
process is applauded and encouraged. 

E. Anders Cases (Standards, 1-0) 

The written policy to deal with Anders cases is clear and logical. Great 

care in the use of Anders Motions should be taken to pieserve the office~ 
role as client advocate. 

Iowa authority to withdr,aw in frivolous appeals is found in Supreme Court 
- ~-r 

Rule 104. Upon recommendation of the short-term evaluator, OAD adopted written 

poUcies regarding the filing of And~rs motions (See Apperydix L). These policies' 

are clear and concise, with three possibleexcep.tion~: 1) notificati'on of the filing 

should go to both the clfent and trial counsel; 2) notice to the client, should be 

in person with an explanation of options, if possible; an,d 3) if any of ,the four reviewing 

attorneys .finds merit, that attorney sho~~d brief the case. (In Section II, A the 

procedure allows withdrawal if "three of the four attorneys" believe the appeal 
to be frivolous.) 

Anders Briefs were filed in 27 instances. This represented 17% of al,l"disp~sitions 
filed. This number means, nearly one in five clients may expect withdraWal. Any 

" 
increase in Anders filings iscausc for serious concern. 

*11 of the 13 cases were argued in the la.st 6 months. 

:Io~J] .. ~~~--"'""'-.'''''' _.i.>.~ " " '---~--"--.-... ~-... -~ . . 
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The three Anders motions reviewed follow the procedures set forth in the 

written policy. Based on the factual recitations and the issues presented in each 

of these cases,. their treatment in this fashion appeared appropriate. It should 

be noted that in each case, the client was advised of his right;to present any issue 

for rev.i.ew, as well as his right to request that another attorney be apPoi~~ed to 

represent him. A copy of his trial transcript was also made available to him. 

Rick Clelland, from the Attorney General's staff, stated that before OAD 

only about 60% of all Anders motions submitted to the ·court are< granted. When 

denied, new counsel is appointed. He said he had never seen OAD file such a motion 

inappropriately, and that OAD had never had a motion denied, with new coun~el 
appointed. 

F. Discretionary Appeals 

A policy should be adopted regarding the seeking of discretionary review. 

Where not sought, clients should be fully advised as to the' availability and 

procedures for pursuance of such remedies. 

Very few cases have reached the discretionary review stage. Only 4 cases 

are shown as being pur~ued by petition for review or certiorari. As the number 

of appeals and final decisions grows, however, the office will need policies to govern 

the taking of these steps from State Appellate to Supreme Court,to the U.S. Supreme 

Court and to collateral review in state ·or federal court. Policies in each of these 

areas are especially important, given~hepresent case load and increased future 

disposition rates. 

One possibleresour~e intpis area is th,e University of'lowa clinic, run by 

Professor Barbar,a Schwart~. The clinic does only habeas actions, state post-convictions 

and some conditions suits u~d~r 28 US.C 1983. Ms •. Schwartz stated that, with ,'. 

the exception of Pat Grady, she had s~ldom been contacted by OAD attorn~ys. 
This valuable resource should'not be overlooked. 

4. 
,. 

Relations with the Legal Community (Standards II, H) 

TheOAD has a good reputation in tt1etrial bar for being responsive to requests 

for assistance.OAD's working relationship with the courts and the Att'orney', 

General, as well as the Iowa Bar Association, is excellent. " 

All persons inter~iewea were unanimous in this view. 

. .. 

... 
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To further develop the strong ties with the bar, consideration should be given 

to development of an office newsletter, a column in the Public Defender Association 

Newsletter, or providing access to the offi!=e brief bank. 

5. Office Administration 

A. Internal Structure (Standards II-D (2» 

1) The Appellate Defender should consider handling a reduced caseload 

in order to better coordinate and guide administrative and political aspects 
of the office. ;' 

2) Additional support staff, both clerical and student intern would result 

in less performance of clerical work by attorneys. 

At the time of our evaluation, the Appellate De~ender carried a full caseload, 

approximately 17 cases, in addition to his administative responsibilities. The same 

was true for the First Assistant. Some consideration should be given to a reduced 

caseload for administrators in order to address ever-increasing administrative 

aspects Of the job. 

Two persons, the Administrative Assistant and th~. secretary, using a typewriter 

and word processor respectively, perform all clerical/secretarial duties for a staff 

of 6 attorneys with close to 250 open cases~ This is excessive. Consideration 

should be givento the hiring ot' additional clerical help and law student interns 

for routine legal research, such as the pulling of citations for final brief preparation. 

B. General Procedures (Standards 'II-A) 

A policies ,and procedures manual for use by attorney staff should be developed 

knmedic~.tely •.. ~uch a manual would describegeneralprocedLites as well as 

~ecific law~.related policies. The existing manual for non-professional staff 

is an excellent beginning reference tool. C\ 

Such written personnel policies as exist can be found in the Office's Training 

and Reference Manual for Non-Professional Emplo)'ees (Appendix M). This is an 

excellent training, orientation and policy tool. A similar rna'n~al is needed for 

all staff, describing procedures governing work hours, hiring and termination, discipline 

and grievances, promotion and evaluation, sick le~ve and vacations, and other 
\1 ~' ,) 

rpatters~ The written policy regarding Anders procedures is a step toward articulated 
, " " . 

policy i'1 a specific area." Others are eligibility, conflict of interest, appeaLbond, 

ineffective counsel claims, and discretionary appeals procedures. 0 . . 

"C.-., 
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C. Personnel (Standards, I-A, I-C) 

OAD staff was carefully selected by the Appellate Defender by open recruiting. 

Staff appointments are for indefinite terms. Salaries are equal to or higher 

than those of prosecutorial counterparts. 

The present staff of the OAD is all white males and one white female. This 

reflects the general racial and ethnic composition of the bar in the immediate 

geographical area. Efforts should be made to diversify staff in future hiring. 

All staff currently employed have strong backgrounds. Professional staff 

are paid between $20,000 and $35,000 annually. Prosecutorial counterparts in 

the Attorney General's office are paid $16,000 to $19,000. Private firm starting 

salaries average about $15,000 to $16,000. Similar figures occur within non-professional 

staff. 

D. Information Management (Standards, II-B) 

GAD's management information system is adequate. No more elaborate 

system is needed, nor is automa~;.onrecommended. 

OAD relies uponthe NLADA management information system package almost 

without change (see Appendix N). There is no form book, but it does not appear 

that one is necessary at this time. 

As noted earlier, it may be desireable to develop a periodic (weekly or monthly) 

assignment sheet to assi$t in caseloadmeasurement and distribution. 

E. Facilities (Standards II-G(l» 

Office facilities are clearly inadequate and ml:lstbe changed immedia'tely. 
, , 

At the time of the evaluation, OAD was shari~g space with the Crime Commission. 

The area is cramped, noisy and lacks privacy. Partitions divide some offices. 

The Standards provide that each attorney should have a private, fully walled office. 

These should be provided at" the earliest possible date. 

Office location is convenient to courts and law libraries. Travel to institutions 

is a full-day trip. 

F. Equipment (St~ndards, II-G (4» 
Ii _ 

Lack of adequate eqUIpment ranks _ high in OAD's shortcomil1gs. Needed 

additions include: 

\\ 

{ 
1 
I 
! 
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1) in-house photocopying equipment; 

2) an additional' word processor; 

3) access to the state automobile pool; and 

4) some new or replacement furniture and/or files. 

OAD currently spends $800 to $900 per month on out-of-house copying. 

Purchase of a copier would reduce not only actual costs but lost clerical time 

in carrying work in and out of the office. This also creates timeliness problems 

alluded to previously. 
The Administrative Assistant's abilities could be greatly expanded by purchase 

or rental of an additional word processor. Each of the evaluators attests to the 

cost-effectiveness of this equipment in appellate offices. 

Some hand-me-down furniture and cabinets from the Crime Commission 

needs replacement. 

:-: 
; 
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Appendices 

A. Timetable for disposition of appellate cases 

B. Supreme Court Rule 104 

C. Proposed budget for OAD 

D. ,Senate File 332, May 7., 1981 

E. OAD legislation, as enacted ,. 

F. Budget Request Summar,}, to Governor 

G. Statement to State Bar Committee and Committee response 

H. Newspaper article on OAD 

J. Request for reverted Crime Commission funds 

K. i)BA report on appellate conflicts 

L. Office policy on Anders motions 

M. Training and reference manual for non-professional employees 

N. Sample present office forms" 
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APPELLATE PROCEDURE TIMETABLE I APPENDIX A I 
1. Notice of appeal filed with trial court clerk and served, an~ ;-,....---,..----I copy sent to supreme court clerk . 

I 10 2. Appellant orders transcript from court reporter and if entire .:.;...;;.----I' transcript is not ordered files with triulcourt clerk and serveE 
I I ' description of parts of proceedings ordered transcribed and statE 
1 , ment of issues. See, rule lOeb), Rules of Appellate Proced~re. 

I l~ 3. Appellant files with supreme court clerk and serves certifics I ---- of ordering transcript or certificate of no transcript. See rule 
12(b). Tria~ court clerk transmit~ certified ccpy of docket and 
calendar entrf'es to. supreme court clerk and all parties. Se~ 
rule ll(a). 

I 
I 
I 
I 
i 

I , 
• f 
I 
! 
I 
I 
I 

! 
I , 
I 
i 

10 
T 
I 
4 

---4. If appEllee deems a transcript of other parts of proceedings 
to be necessary, he files with the trial court clerk and serves a. 
designation of those additional parts. See rule lOeb). 

5. Ap~ellant order& additional transcript, or if he fails or re-------.....; fuses to, appellee either orders the additional parts or applies 
to trial court to compel appellant to do so. See rule 10Cb). 

4 6. Party ordering additional transcriDt files with supreme court 
--.;..----clerk 8.!1d serves a supplementai certificate of ordering transcri:,: 

See rule 12(b). 

L 7. -Appellant files transcript with trial court clerk within the 
r--time fixed or allowed for docketing. See rule 10Cb). I 

I 
! 
.", (20#'" 8. Appellant pays $25 docket fee to supreme court clerk or reque~ - 'j 

I app~al be docketed if prepayment of fee has previously been waive 
or the t:::>ial court in a criminal case has found a defendant
appellant indigent and appointed appeal counsel. Simultaneously 
appellan~ files with supreme court clerk and serves statement r~-

I 
garding ;,applicability: of. rule 17.' See rules 12(a), 103 and. 105"'· 

l~ q. Parties 'agree on content3 of appendi;{ and .:'11e a short memo
;:;-;--
i randum of that agreement, or in absence of agreemen~ appellant 

I files and serves a designation ot' the parts of t.he reeord he in
tends to include in the appendix a!1d a statement of i3sue~. See 

1 rule 15 (b) . 

10 10. In absence of agreement .appellee files and serves a designat::.·: 
--------ofadditional parts of the record. he deems necessary I'or inclus"icn 

in the appendix. "See rule lS(b). 

11. 
r-rUle 

;; 

Appe:;Ll'an'c files and se,rves the appendix i'lith his 
l5(a'). 

brief. See, 

~~'~~_~(..;;;2;..,;:5~12 • 
:0 (15':) 13. Appellee fj;le~ and serves his brief •.. See rules 13(a), 17*, aYld 105~:. ; 

AppeI'lant files and se,rves his brief. , 1 (' , 7J:. 'd .... ,. .... -.~ ~ See ru.:.es 3I,a);I .... ", ar" LV)'.: 

I -~';"':::"'~rl _.-'-" , 
! 7 14. Appellantl"eQuests t1".ial court clerk to immediat$ly ~ranGmi t· 
l. rema'ining record and talii.es all actionnecess'ary to enable ~ria.l 
r cI)u,rt clerk to assemble and transIT'it thi: rema:in:mg record. Gee rL<.le 11(0:: 
I 

, ;1 
-: '" 

15." {l.ppellant 1i1.ay file and serve a reply bri.e:f'. See r'.11es13 (a) , 
lit( (! ), 17 *, an c1- 105::. <, 

.Jt' 

:r If' rllle 105 (appeals fr0111 a" gutl tjf plea or sem:;ence qnly) applies ~ then 
for" docketing is reduced by t;me-half.· ". . 

*' Ii' rule 17(\ (chjdd custody' cases\') or 105 (appeals :!:"rom" a guil u"j "plea.. or 
only) &pplies:I" then ti1i1es .for: filing briefs aJ:',= reduced. by one-half. 

sente i 
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Rl:LE 104. FRIVOLOUS APPEALS; 'WITHDRAW:\L 
OF COUNSEL 

(a) If counsel appointed to represent a convicted indigent de
fendant in an appeal to the Supreme Cow-t is convinced after 
conscientious investigation of the trial transcript that the appeal 
is frivolous and that he cannot, in good conscience. proceed with 
the appeal, he may move the Supreme Court in writing to with
draw. The motion must be accompanied by a brief referring 
to anything' in the reeord that might arguably support the ap-
peaL 

I APPENDIX B I 

(b) Prior to filing any motion to withdraw from an appeal, 
counsel 'shall' advi.re hiS. 'client in writing of the decision as to 
frivoUty accompanied by. a copy of counsel's'motion and,brief, 
and counSel shall attach to: the filed motion a certificate shO\ving 
servlce thereof: .. cOunsei"s'llotice to his client shall 'further advise 
'the client that, it' he a~ with counsel's decision and does not 
desire, toJ;)roceed .further with the appeal, the client shall within 

_ thirty days frOID: seryic;e-of the motion and brief clearly and ex
pressly communicate such desire, in writing signed by him, to the 
Supre.me GJurt. _,., ": . 

(c) Receipt of such cOmmunication shall result in the appeal 
being forthwith .dismissed.' ' :', ' , . -, 

(d) Counsel's notice to his client shall further advise the client 
that in the event' he desires to proceed 'with the appeal he shall 
within. such thirty days give like communication to the Supreme 
Court, raising any points he chooses. The Supreme Court will 
then proceed, after a fun examination of all the -proceedings, to 
decide whether the appeal is ,vh!!lly frivolous. If it so finds, it 
rna:.' grant couasel's motion 'to withdraw and, dismiss the .appeal. 

(e) In order to protect his client's righCi" c.ounsel desiring to 
withd.ri~w,shrul within the time..vennitted. for docketing the ap· 
peal un~er, role 12.- JtuJes of Appel~te. Procedure, ,make appli~-

tion pursuant to rule,20, Rules of Appellate Procedura, for exten
siop. of time in which to docket the appeal. 

(f) Ii however the Supreme Court finds the legal points to 
be arguable on their merits and therefore not frivolouS, it may 
grant counsel's motion to withdraw but will p'rior to submission 
of the appeal afford the indigent the assistance of new counsel, 
to be appointed by the trial court.' Such new counsel shall pro
ceed with the appeal pursuant to the'Rules of Appellate Pro
cedure. Appellant's brief shall raise any issues counsel believes 
to he meritorious afte~ a conscientious examination of the record. 
Counsel shall also inform the court in appellant's brief of the is
sues his client raises and otherwise cause the case to be reviewed 
in accordance with the Rules of Appellate Procedure. 

(go) Defendant's failure to communicate to the Supreme Court 
within the time provided in· this rule or any extension thereof 
his disagreement with counsel's decision that the appeal is frivo
lous. or of defendant's desire to proceed with the appeal, shall be 
deemed an election by him to agree with counsel's decision~ 

.. I APPENDIX C I 

PROPOSED BUDGET 

IOWA APPELLATE DEFENDER OFFICE 

(12 month budget) 

ANNUAL PERIOD OF 
PERSONNEL SALARY TIME MONTHS 

Chief Defender 35,000 Aug. lS-July 15, '81 11 

1st Deputy Defender 30,000 Aug. 31-Ju1y 15, '81 10-1/2 

2nd Deputy Defender 26,000 Aug- 31-..1u1y 15; ',81 10-1/2 

3rd Deputy Defender 24,500 Sept. lS-Jul.y 15,'81 10 

4th Deputy Defender 20,000 Sept. 30-Ju1y 15, '81 9··1/2 

Investigator 14,000 Sept. lS-July IS, '81 10 

Legal Secretary 15,500 Aug. 15-Ju1y 15, '81 11 

Secretary 12,500 ' Aug. 31-July 15, r81 10-1/2 

Total· Sa.La.ries 

Benefits 
(Combined 11.88% of 154,149 
and $32 x 11 x 8) 

TOTAL PERSONNEL 

TRAVEL 

Intra-state: 1,680 miles x $.18 

Inter-state: 
Management Training Workshop 
(5 persons, 3 days) 

Airfare: 5 x $350 
Per diem: 5 x 3 x $50 
Ground transportation: 5 x $20 
Tuition: 5 x $150 

$1,750 
'750 
100 
750 

TOTAL BUDGETE 
SALARY 

$ 32,084 

26,250 

22,750 

20,417 

15,834 

11,667 

10,938 

$154,149 

$ 18,313 
2,816 

$ 21,129 

$175,278 

$ 2,102 
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Consultation - Chief Appellate Defender 
arid NLADA staff (Washington, D.C.) 

Airfare: (round trip) 
Per diem: 4 x $ 50 
Ground transportation 

Total Interstate 

TOTAL TRAVEL 

CONTRACTUAL SERVICES 

Expert Witnesses 

356 
200 
. 20 

TOTAL CONTRACTUAL SERVICES 

SUPPLIES 

Office ~upplies ($28 x 10.4 x 8) 

Postage 

TOTAL SUPPLIES 

EQUIPMENT 

2 IBM Selectric typewriters ($1,000 each) 
6 Five drawer file cabinets ($210 each) 
5 Executive desks ($250 each) 
3 Regular desks ($200 each) 
8 Desk chairs *($145 each) 

14 Side chairs ($85 each) 
7 Bookcases ($80 each) 
1 Conference table·and six chairs 
8 Dictating Units ($285 each) .... >. 

1 Word processor - last 9 months .'($"500 (iper month)":: 
Law library, sub~criptions, etc. 

TOTAL EQUIPMENT 
Ii ;':' • 

C-2 

$ 3,926 

$ 6,028 

$ 1,200 

$ 1,200 

3,600 

$ 5,930' 

$ 2,000 
1,260 
1,250 

600 
1,160 
1,190 

560 
500 

2 J 280 
4,500 

10,000 

$ 25,300 

.. 

,-..• _-_:.: .. 
c;:.-::-
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; 
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! 
! 
I 
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I 
l 

'1 
., 1 
. i 

i 

OTHER 

Lease photocopy' equipment 
B:ief copying - 150 briefs x 40 x 22 copies x 
Miscellaneous copying ($250 x 12 months) 

Telephone ($500 per month x 11 months) 

Advertising 

BUDGET TOTALS 

.Personnel-
Travel & Training 
Contractual Services 
Supplies 
Equipment 
Other 

TOTAL BUDGET 

FEDERAL 

MATCH 

. 

l-; 

TOTAL OTHER 

c 3 

$.04 $ 

, 

5,280 
3 p OOO 

5,500 

500 

$ 14,280 

$175,278 
6,028 
1,200 
5,930 

25,300 
14,280 

$228,016 

$171,012 

$ 57,004 
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,.cay 7, 1981 

SENATE FILE 332 
H-4010 

1 Amend Senate File 332 as passed by the Senate as 
2 follows: 
3 1. By striking everything after the enacting 
4' clause and inserting in lieu thereof the following: 
5 I/section 1. NE\v SECTION. '·DEFINITIONS. As used 
6 in this Act unless the context·otherwis~ requires: 
7' 1. "Appellate defender" means the st.ate appellat.e 
8 defender. . :-' " ' , . ' 
9 2. II Indigent" means a person found by the trial 

10 court to' be unable to retain legal counsel without 
11 prejudicing the person's financial ability to provide 
'12 economic-necessities. for the person and ,the person's 
;1.3. dependents. "-"';~':\:'. 
14~ ,: Sec.' 2-':--= NEW SECTION. CREATION OF OFFICE. The 

-IS'office'of·state appellate defender is established. 
16 The governor shall appoint the state appellate defender 
17 and establish the appellate defender's salary. 
18 Sec. 3_ :N-Z~'l SECTION. QUALIFICATIO~!S OF APPELLATE 
19 DEFENDER.. Only persons admitted to practice law in 
20 b~is state shall be· appointed appellate defender or 
21 assistant appellate defender. 
22 Sec. 4,_ NEW SECTION_ DUTIES OF APPELLATE DEFENDER. 
23 The appellate. defender shall represent indigents on 
24 appeal in criminal cases and on,appeal in proceedings 
25 to obtaiILpcstconviction relief when appointed to 
26 do so by 'the distri.ct court in which the judgment 
27 or order was/issued and shall not engage in the private 
28 Dractice.of law. The court may, upon the application 
29 i:if the indigent or the indigent t s trial attorney, 
30 6r on i'ts ow-u motion, appoint the·· appellate defender· 
31 to represent ~~e 'indigent 'on appeal or on appeal in 
32 postconviction proceedings. ':~, .. : .. 
33 . Sec. 5 _ . NE\'l SECTION. STAFF'. The appellate 
34 defender. may appoint assistant appellate': defenders 
35 who, subject to the. direction· of the appellate' 
36 defender/.shalI have the same duties as the appellate 
37 defender and shall' not engage in the private practice 
38 of laYT .. The salaries of the staff shall be fixed 
39 by the appellate defender. 'The appellate defender 
40 and his. or her staff shall'receive actual and I:1ecessary 
41 expense.s·~· including travel at the stat:e. rate set forth 
42 in 'section 18. 117 . ' 'v_ -- - \) •• ' •• _-,. ";7 . .:.:-::-~:...,, .' 

43 Sec. 6. NEi,'l SECTION. ACCOUNT ESTABLISHED. There 
44 is established in the. state general fund an· account 
45 to be known as 'the appellate defender 'operating 
46 account;-'··'The appellate defender is authorized to 
47 bill a county for services rendered to the county 
48))by the office of the appellate defender. Rece~pts 
49 shall be deposited in the operating account established 
50 under this section. There is appropriated from th~\ 

-1-
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'Page T\vo 
H:-4010 

1 state general fund all amounts deposited in the 
2 appellate defender operating account for use in 

'3 maintaining the operations of the office of appellate 
4 defender. Expenditures by the office of the appellate 
5 defender in excess of the amount appropriated to the' 
6 office by the general assembly for the fiscal year 
7 beginning July 1, 1981 and ending June SO, 1982 shall 
8 be only from funds collected for services provided 
9 by the office. . ~.-_:. : .. ' _, 

10 Sec. 7. section 19~.3, subsection 5, Code 1981, 
11 is amended to read as follows: ' 
12 5~ ~ll employees under the supervision of the 
13.attorney general e:-fi3:s-ass3:s:EaB.:Es or assistant 
14 attorneys general, and all employees under the 
15 supervision of the auuellate defender or assistant 
16 appellate defenders. 1I 

H-4010 FILED 
r.1.AY 6, 198'1 

~ _0 ... .- BY COMMITTEE ON APPROPRIATIONS 
WELDEN, Chair 

/ HOUSE FILE 
f" 771 

H-4030 

1 Amend the Senate"amendment, H-3925,' 'to House File 
2 771, as amended, passed and reprinted by the House, 
3 as follows: 
4 1. Page 2, by striking lines 8 through 11 and 
5 inserting in lieu thereof the following: 
6 \I • Page 2, by striking lines 27 through 32 
7 and;inserting in lieu thereof the following: 
8 . "PARAGRAPH DIVIDED. ~:ev3:a.ea.i'-Heweve=i'-~B.a:E-p..e;!:.B.3:REj 
9 eeB,~a4:Rea-3:B.-=::.e.:hs-esaB~e:-!3B.a±±-Se-eeRs~:tieei-~e .. Thi~~,) 

1.0 chanter does not apply to municipally owned water 
11 worl\s, or rural water districts" incorporated and 
12 organIzed pursuant to chapters 357A and 504A, or to 
13 a person furnishinq electricity to five or fewer 
14 custom~rs from electricity that is uroduced primarily 
15 for the person's own use. This chapter also does 
16 not appl v to' a· Welter works ·having less than two 
17 thousand customers; provided hO;"lever, that the company 

, 18 shall be subject to this chauter upon receipt by the 
. 19 commission of a petit~on that is signed by twenty 
20 percent or more of ":he subscribers of the "water works 
2l and -that reauests that the water works be subj ect 

. 22 -co mis chap~er. 1/ II _ _ _ . _. U_'._' _ ._ 

H-4030 FILED MAY 6, 1981 BY DAVITT of Warren 
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SENATE FILE 332 

AN ACT 

Section 1.' NEW "SECTION. DEFINITIONS. As used in this 
IZ, 

Act unless the context otherwise requires: 
1. "Appellate defender" means the state appellate defender. " 

). (:;. 

2. "Indigent" means a person found by the trial court, 
to be unable to retain legal co'i.tnsel without .. prejudici.nq the 
person's fin~ncial ability to pr"Ovide,economic neces~ities 
for the person and the person's depe,ndents. 

Sec •. 2. NEW SECTION. 'CJU::ATION Of OFFICE. The office· 
of state appellate .defender is established. The governor 
shall appoint"the state appellate defender and eS1,:abliah the 
appellate defender's salary~ 

. Sec.j. NEW SECTION. QUALIFICATIONS OE' APPELLATE DEFENbEn·. 
Onlypers'lps amid tted to practice law in thh stat~ slla11 
be appointed appellate defender or assistant appellate 

criminal cases 
postconviction 
court in whfch 

and. on appeal inprocel!ding~ to obtain 
relief when appointed to do 00 by the district 
tl;:!' judgmen.J; or order was issued and shall 

" 

'0 1) 

Q 

~ h " 

'-'""- . 

\) 

{/ 
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not eng~ge in the private practice of law. 
up0!l th~ application of the indigent' or the 

The court may, 
indigent's trial 

attorney, or on its own motion, appoint the appellate defender 
to represent the indigent on'appeal or on appeal in 
postconviction proceedings. 

Sec. 5. NEW SECTION. STAFF. The appellate defender may 
appoint assistant appellate defenders 'who, subject to the 
direction of theappella~e defender,' shall have the same 
duties as the appellate defender and shall not engage in the 
private practice of l'aw. The salaries of the staff shall 
be fixed by the appel1at~ defender. ;fhe appellate defender 
and his or her staf~sKall receive actual and necessary 
expenses, inclu~ing ~~vel at, the state rate set forth in 
section 18.117. 

Sec. 6. NEW SECTION. ACCOUNT ESTABLISHED. There is 
established in the state general fund an account to be known 
as the appellate defender operating account. The ap~ellate 
defender is autboriz,ed to bill a county for services rendered 
'to. the county by the office' of the appellate defender. 
Receipts shali be deposited in the operatinq account 
established under this section. There is appropriated from 
the state general fund all amounts 'deposited in the appellate 
defender operating agcount for use in maintaining th~ 
operdtion~)R?£ the office o~,appellate defender. Expenditures 
by the office of the apPellate defender i~ excess of the 
amount !1Ppropriated to the office by the general assembly 
for the t!scal year begi nning 'July 1, 1.981 and ending June 

~\ \1 ' 

,·30,. 1982 shall be only from funds collected {or services 
provided by the office. . " \) 

:;cc. 7. Section 191\.3,. subsection S, Code 1ge1, .is amended 
, to l:ead liS follows: 

~ ~ 

s. All ~mpl.oyees under. the supervi!:;ion of the attorney 
genei-al,.e~-lt~8-1l8ei:8t;aftb or assistant attorneys . 'general, 
and all employees under the supervision of the appellate 
defender or assistant al,lPellate defenders. 
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Sec. 8. sections 1 through 6 Of this Act are repe'aled 
effective four years from the eff~ctive date of this Act. 

TERRY E. BRANSTAD 

President of the Senate 

DEL\'l¥N STROMER 

Sp~'aker of the House 

I hereby certify t.~at this bill originated in the senate
u 

and 
is known as Senate File 332, Sixt.y-ninth General Assembly. 

- LINDA HOWARTH MACKAY 

Secretary of the Senate 
Approved ______________ , 1981 

ROBERT D. .RAY 

Governor 
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STATE APPELLATE DEFENDER'S OFFICE 

BUDGET REQUEST SUMMARY 

1981 ... 1982 

ROBERT.D. RAY 
GOVERNOR 

FRANCIS C. HOYT) JR. 
" !.\ 

CHIEF ApPELLATE DE~~NDER 
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OVERVIEH 

OF 
Im~A STATE APPELLATE DEFENDER'S OFFICE 

F-3 

In the ,Ja 11 of 1979, the Supreme' Court Cost of L i ti gati on Commi ttee, 
chai,red by former Chief Justice Edwin C. ~'oore, recommended the develpp
ment of a State Appellate Defend.er's Office. This recommendation was 
follO\'Jed by a recommendatjon from Chief Justice H. ~J. Reynoldson that 
the legislature actively pursue the possibility of establishing an 
Appellate Defender's Office. In December, 1979, the Court Joint Sub
Committee of the Iowa LegiSlature unanimously recommended that a draft 
bi 11 creati ng an Appell ate Defender's Offi ce be sent to the re·specti ve 
legis.lative ju.diciary committees for immediate C'onsideration. In response 

c thereto, the
0

Iowa Legislature passed a bill creating the State Appellate 
Defender's Office. S.F. 2229. Gbvernor Ray signed the legislation at the 
end ,of the 1980 legislative session. 

The major function of the Appellate Defender's Office is to represent 
indigent criminal defendants on appeals and iri proceedings to pbtain post
convictio~ reiief. 

Major objectives of the office includ~ reducing the cost of criminal 
o 11 

appeals \'Jithinthe st~te, providing property tax relief to local counties 
by absorbi'hg cocsts resul ti ngfrom i ndi gent crimi na 1 "appeal s, promoti ng 
greater judicial efficiency withi'h the criminal justice system by reducing 

" 'unnecessary delays in the administration of criminal appea},s, and promoting 
the' best interests of just'ice by providing high quality appellaterepre
sentation to indigent criminal defendants. 

The State Appellate Defender's Office opened September 8, 1980. 
Initial priorities included the selection of a high-quality staff; establish
ing a working rel~tionship with the courts, the counties, the crimipal 

~') 

defense bar, the legislature ~ndother state agencies; and providing for .. 
the effective administration of the office. 

. fi:· 

._-- , , , 

, i 
i 

I 
, 
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Current priorities include handling 150 criminal appeals during 
the fir~t year of operation; developing a policy with regard to post
conviction relief proceedings; and provi~ing technical expertise and 
assistance in the ~rea of criminal appeals. 

At present, the State Appellate Defender'~ Office is well on 
the way toward full integration into the criminal justice system. 

• 
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APPELLATE DEFENDER'S OFFICE 

'Represents Indigent Criminal 
Defendants on Appeals 

Represents Indigent Criminal 
Defendants tn Proceedings to 
Obtain Post-Conviction Relief 

Provides Reformative Influence 
on Criminal Justice System 

'J 

FUNCTIONS -BENEFITS 

Reduces Cpst of Criminal Ap~eals 
in Iowa 

'. iJ 

Pro)vi des Property Tax Re 1 i ef to 
Local Counties by Absorbing 
C6st of Indi~ent Criminal Appeals 

\l <.\ 

Promotes Judicial Efficiency in the 
Criminal "Justice System b') ReduCing 
Unnecessary Delays in Administration 
of Criminal Appeals 

.co :;1 " 
.Promotes .the Best Interests of Justice 

by Providing High Quality Appellate 
Representation to Indigent Crimin~l 
Defe,ndants. . 
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DECISION PACKAGE I 

REQUEST: 

$4L!OJ 690 

FISCAL YEAR 
1981 ~ 1982 

FisCAL YEAR 
1982 - 1983 

$2:l6) 25ii $22L!) L}36 

NARRATIVE 

The allocation of $440~69q to the ~tate Appellate Defender1s Office 
will allow it to maintain its present staff of eight, which is currently 
performing the following services for the State of Iowa: . .' 

o 1. Reducing the cost of criminal appeals within the Stat~; 

2. Providing property tax relief to local counties by' 
relieving. the counties of costs resultihg from 
criminal appeals; 

3. Promoting greater judkial efficiency \vithin the 
crimi na 1 justi ce system by r,~duci n9 unnecessary 

'.\ 

delays in the administration ,of criminal appeals; 
==-': 

4. Promoting the best interests of justice bYiprovi~jding 
high quality appellate, represe~tation to indigent 
crimi na 1 defe~)dant$; and 0; ~ ,. 

5. Pr,.ovidir.g a reformative influence in the criminal 
justice system: 0 

a. Coordinatihg the efforts of~he cr~minal 

Q 

b. Serving as a reSDurce center for'the 
criminal defense bar; and~ 

o 

c. Promoting continuing l!=gal et1ucation activities 

in the area of , criminal appeals. 

, In sum, the ailocation of $440,690 will allow'the State Appellate '. 
Defender I s Office to perform a num.ber of necessary services for the peopl,e 

~ "0 

of I (;::/a in the most cos"t-effect,~ ve manner. 
" 
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DECISION PACKAGE II 

FISCAL YEAR FISCAL YEAR 
REQUEST: 1981 - 1982 1982'- 1983 
$1~LlO) 690 $216)251+ $224;436 
$158;877 $ 77)921 $ 80)956 

$rqa 56-. )--) / ,,$294)175 $305)392 

NARRATIVE 

Decision Package II calls for an ~llucation of $599,567 which will 
pt'oJv;de the" State Appellate Defenc.:l~I--Is Office with three additional attorneys. 

)r 
The three additiona:l attorneys will allow the State Appellate Defender1s 

Office to: 

',' 

, i,'",< 

1. Reduce the 'hea vy fi nanci a 1 burdC;,n 'I/h i ch fa 11 s upon 
" 

local counties with regard ~o post-conviction 
relief proceedings; and 

2. Reduce the unpredictable and high cost of 
defens~ in major felony cases which falls 
upon rural counties with no experienced 
criminal bar. 

Post-convjction relief proceedings are Jocal in nature. (Chapter 663A). 

~ 
l. 

( 

¥ 
~' 

! 
t, 
I 
1 

Thus, these involve-costs in terms of both ti~e and travel. Three regionally \ 
located attorneys housed with local public defenders would allow the State 

',' 

Appellate Defender1s Office to handle a higher volume of post-conviciion 
relief proceeding~ and reduce the travel costs associated with them. 

" In add{tion, regionally located attorneys could help reduce the high' 
costs of major felony cases wh~ch fall upon rural counties with no 
experi enced,'crimi n9-1 bar., " 

In sum; the pl~cement of regiorially located attorneys around the State 
v/ould help, provide"for more effiC'ient and cost-effective indigent defense in 

1m'/a. 
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OVERVIEW 

OF THE 

STATE APPELLATE DEFENDER'S OFFICE 

Prepared For 

THE COMMITTEE ON t~ETHODS 

OF APPOINTMENT AND COMPENSATION 
FOR COURT APPOINTED COUNSEL 

Submitted by 
Francis C. Hoyt; Jr. 

Chief Appellate Defender 

I",' '~~~~~~-~~-"""""""""--__ "' __ "~_'4'" __ ''''''''''''''''''''''_~'_''''''_' '. 
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In the fall of 1979, the Supreme Court Cost of Li ti gation Commi ttee, 
chaired by former Chief Justice Edwin·C. Moore, recommended the development of 
a State Appellate Defender's Office. ,This was follm'/ed by a recommendation from 
Chief Justjce W. W. Reynoldson, that the legislature actively pursue the possi
bility of establishing an Appellate Defender's Office. In De~ember 1979, the 
Court Joint Sub-Committee of the Iowa Legislature unanimously recommended a 
draft bill creating an Appellate Defender's Office. In response thereto, the 

Iowa Legislature passed S.F. 2229 which created the office. 

Among the objectives of the new office are: 
i. Promoting the best interests of justice by providing quality 

appel1ate.representation to indigent criminal defendants; 
2.. Promoting judicial efficiency within the criminal justice 

system by reducing unnecessary delays in the administration 

3. 
4. 

of criminal appeals; 
f th crl'ml'nal defense bar; Serving as a resource center or e 

Promoting continuing legal education activities in the area 

of criminal appeals; and 
. 5. Providing property tax relief to local counties by absorbing 

some of the costs resulting from criminal appeals. 

The Appellate Defender's Office hopes to handle 150 appeals in its first 
year of existence. There were approximately 450 criminal appeals filed in the 
Iowa Supreme Court in 1979. Thus, the new office does not intend to supplant 
those already working in the area, of criminal defense; rather, it intends to 
complement their efforts in order to improve the overall system of indigent 

defense in Id .. "a. 

One of the initial prioritjes of the office is establishing a positive 
working relationship with the bar. In this r~gard, the Appellate Defender's 
office is anxious to provide any assistance it can to the crim~nal bar. The 
establishment of a positive working relationship beh/een the criminal bar ~,nd 
the State Appellate Defender's Office will. guarantee higb quality representation 

for indigent criminal defense. 

Questions regarding the State Appellate Defender's Office should be 

c'addressed to: 

State Appellate Defender's 
"First Floor Lucas Building 
Des Moines~ Iowa 50319 
(515) 281-8841 

Office 

THE 

l) f 
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IOWA STATE .B AR ASSOCIATION 
CoMMrr1'EE ON Mh"THODS OF APPOINTME."lT AND 

'CUMPI:NSAnON K>R CouRT APPOiN11D CoUNSEl. 

LEwIs S. H!;NOR'CKS, CHAIRM ... N 

W'LSON BUlU>ING 

ROCKWELl. ern, low ... 50579 

1-712-297-7567 

December 9, 1980 

Headquarters Office 
The Iowa State Bar Association 
1101 Fleming Building 
Des Moines, IA 50309 

REPORT OF CO}~1ITTEE ~ffiETING HELD DECD·1BER 3, 1980 

Francis C. Hoyt, Esquire, Chief Public Defender 
of ~he State Appellate Defenders Office, addressed the 
CCII'.!:t.ittee and answered questions regarding the purpose, 
establishment, operations and futuF.e needs of" the recently 

_ established State Appellate Defenders Office. An overvie\v 
of the state Appellate Defenders Office was submitted by 
Mr. Eoyt and a copy of the same is attached hereto. 

Provisions must be made' for future funding of 
the State Appellate Defenders Office and this Committee 
proposes that arrangements be made to disseminate information 
regarding the Appellate Defenders Office to all members 
of The Iowa State Bar Association, all members of the 
State Legislature as well as other interested citizens. 
Mr. Hoyt agreed to furnish the Legislative Counsel of 
The Iowa State Bar Association an information sheet regarding 
the office and its needs and the Legislative Counsel indicated 
his willingness to coordinate the publication of such 
information in such form and ,manner as the appropr~ate 
committee of this Association deems proper. ' 

It was suggested to the Committee by a member 
of the Bar who attended the Committee meeting that the 
active involvement of the Iowa Law School as Criminal Defense 
Counsel should probably be equalized by active involvement 
of the Iowa Law School in assisting Criminal Prosecution 
Counsel. To prov,ide for further discussion of this matter 
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in a proper forum the Chairman of the Legal Education 
and Admissions Committee of this Association is planning 
to invite the Dean of the Iowa Law School and the member 
of ~~e Bar who presented the suggestion to attend the 
next meeting of the Committee on Legal Education and 
Admissions. 

Respectfully submitted, 

L. S. HENDRICKS, CHAIRMAN 

LSE:pag 
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Th~ f<5~Jowing page (Appendix H) contain, matericU protected by the 
Copyrj(;ltt Act of 1976 (17 U.S.C.) APPELLATE DEFENDER-FASTtR., CHEAPER 
Ames Daily Tribune, Monday, April 6, 1981 
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REQUEST FOR REMAINING 

CRIME COMMISSION FUNDS 

STATE APPELLATE DEFENDER'S OFFICE 
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Submitted by 

Francis C. Hoyt, ,Jr. 

Chief Appenate Defender 
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The Iowa, Crime Cbmmission played a major role in the establishment 
of the State Appell ate Defender's Offi ce. The Commi ssi on had recommel)~ded 

·l-\\~~o/ 

the creation of such an office for many years. In the fall of 1979, the 
Supreme Court Cost of Litigation Study Committee recommend~d that the Iowa 

1(-

Legislature establish a state office to handle indigent criminal appeals. 
There'after, the Court Joint Sub-Committee of the Iowa Legislature recom
mended a draft bill creating a State Appellate Defender!s Office to the 
Iowa Legislature. The office was created with legislation signed by 
Governor Ray at the end of the 1980 legislative session. S:F. ZZZ9 went 
into effect July 1, 1980. It established a pilot program to be reviewed 
in the upcoming session. First year funding of the new office was secured 
by the Iowa Crime Commission through the National Legal Aid and Defender 
Association. (Washington, D.C.). Iowa was one of three states chosen 
nationally for the implementation of an appellate defender program. 

Among the objectives of the State Appellate Defender's Office are 
the following: 

1. Reducing the cost of criminal appeals within the State; 

Z. Providing property tax relief to local counties by 
relieving the counties of costs resulting from 
~riminal appeals; 

3. Promoting greater judicial efficiency within the 
criminal justice system by reducing unnecessary 
delays in the administration of criminal appeals; 

4. Promoting the best interests of justice by providing 
hi gh qual i ty appe 11 ate representati on to i ndi gent 

crimi na 1 defendants; and 

5. Providing a reformative influence in the criminal 
justice system: 

a. Coordinating the efforts of the criminal 
defense bar; 

b. Servi ng as a resource center for the" 
criminal defense bar; and 

,_.,..c......._ 
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c. Promotirig continuing legal education activities 
in the area of criminal appeals. 

J-3 

The office opened on September 8, 1980. Initial priorities included 
me selection of a high-quality staff; establishing a working relationship 
with the courts, the counties, the criminal defense bar, the legislature 
and other state agencies; and providing for the effective administration 
of the office. 

Current priorities include handling 150 criminal appeals during the 
first year of operation; developing a policy with regard to post-conviction 
relief proceedings; and providing technical expertise and assistance in 
the area of criminal appeals. 

At present, the office is well on the way toward full integration 
into the criminal justice system. Many of the objectives set forth above 
are already being achieved. The State Appellate Defende;;~ Office is 
currently provi di ng quality appell ate representati on ina cost-effecti ve 
manner. 

In o,rder to assure its continuing operation, the Appellate Defender's 
Office is seeking $50,000 from remaining Crime Commission funds for 1981 -
1982. With these funds, the office will continue to provide a necessary 
service in a cost-effective manner. 

Reguest: 
$440,690 

, R;QUESTED BUDGET 

State Appellate Defender's Office 

Base Budget 

Fiscal Year 
1981 - 1982 
$216,254 

Fiscal Year 
1982 - 1983 
$224,436 

The $50,000 We have requested will be applied to the 
" 0 

cost for Fiscal Year 1981 - ~~82. 
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REPORT 

The question of conflict of interest on an appeal ap
pears in four contexts: first, when an attorney, either 
retained or appointed, represents more than one appellant; 
second, when an attorney/represents an appellant after 
having previously represented another defendant in the case 
at trial~ third, when an attorney represents q single defen
dant both at trial and on appeal; and fourth, when an attor
ney, although representing only one appellant, is asked or 
directed by the_appellate court to file with co-counsel a 
joint statement of facts or a joint presen~ation of the legal 
issues. This report to the Criminal. Justice Section Council 
concerns pr.oblems arising in the first, second, and fourth 
situations; problems arising in'the third are to be discussed 
in a separate position paper. 

1. The right to counsel whose loYalties are undivided ,." 
The constitutional right to counsel on an appeal as of 

right derives from the due process* and equal protection 
clauses of the Constitution. Anders v. fa1ifornia, 386 U.S. 
738 (1967): Douglas v. California, 372 U.S. 356 (1963). 

(~The constitutional requirement of subs tan-
- tial equal.ity and fair process can only be 

attained where counsel acts in the role of 
an active advocate in behalf of his client, 
as opposed. to an amicus curiae. The no merit 
letter [in lieu of an appellate brief],and 
the procedure which it triggers do not reach 
that dignity. Counsel shouid and can with 

*Skills on appeal require that c:ounsel be "scrupulouslyacc:urate in 
refer.ring'to th= record and the authorities upon which counsel relies in 
tl'lapresentationto the court of briefs and oral argurent." Aneri.can Bar 
Association Project on Standards for Criminal .Justice, «J:HE DEFENSE FUNC
TION §8.4 (b) (1980) (hereinafter, "DEFEt\5E FtNcrION"). 
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honor and without conflict, be of more 
assistance to his client and to the 
court. 

K- 2 I 

Anders v. California, supra, 
386 u.s. at 744.* 

vfuen a constitutional right to representation by coun
sel exists, the Sixth Amendment requires such representation 
to be free from conflicts of interests. Wood v. Georqia, 

, U.S. , 48 U.S.L.W. 4218, 4220 (March.4, 1981); Cuyl.;r 
~Sulliva:n;- U.S. ,48 U.S.L.W. 4517 (May 13, 1980)i 
Hal10wav v. Arkansas, 435 U.S. 475, 481 (1978). __ ~_e " 

'. Several federal circuit courts of appeal have indicated 
recognition of potential conflict situation7 <?n appeal,by 
'including in their Plans pursuant to the Cr~m~nal ~u7t~ce 
Act of 1964 provisions relating to conflict. Spec~f~cally, 
the Third Circuit provides in its Plan: 

, In appeals of multiple defendant ·?ases, 
'Cine or more attorneys may be appo~nted 
to represent all appellants, but where 
circumstances warrant, such as conflict
ing interests of dif.ferent appellants, 
separate counsel may be appointed for 
each of the appellants or any, one of 
them. 

Federal Rules of Criminal 
Procedure, Third Circui t, 
Appendix nI.3. 

The Second Circuit Plan contains similar language: 

In appealed cases involving more than 
one defendant, one or more attorneys 

*To the extent that lbss v. M:lffitt, 417 U.S. 60 (1974), :i.roplies 
that the denial of comseIOil appeal as of right is not a denial of due 
process, we respectfully disagree. Requiring that, to pursue an appeal 
as of right, the c3efendantrp..ad ani digest t..'1e record, present a corrpre
hensi ve and accurate statement of facts, identify and research the legal 
issues even when unobj ected to, write legal argurrents ooherently and 
succinctly, and present his oral. argunent 70 that tl;e. judges a:r~. afforded 
a st:n:ctured and skillful mechanism 'for f~ly exanunl.I).g a case ~s, for 
rrost litigants a denial of a rreaningful oPFOrtuni ty to be heard. See 
Po.Yell·v. Alab~, 287 U.S. 45, 68-69 (1932) ("The, right to be heard" 
~uld be I in nany cases, of -,little avail if it did not CX1liflCehend the 
right to be heard by counsel"). 
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may b~ appointed to represent all ap
pellants, but where circumstances war
rant, such as conflictinc interests of 
respective appellants, separate counsel 
may be appointed for each of the appel-
la.nts or for anyone of them. --

K-3 

Second Circuit Criminal Jus
tice Act Plan, III (2). 

See also the Fifth, Sixth, and Eighth Circuit Plans. 

A strict policy against counsel whose interests are in 
conflict appears in the Code of Professional Responsibility, 
Canons 4, 5, and 9. The language of the C~~ons appears to 
have unlimi ted applicabili ty to all lav.Tvers in all profes
sional activities, and thus should appl~ to counsel· in crim
inal appeals as well as to attc)rneys - pe~forming other func
tions. Some jurisdictions have~ included the Canons as part 
of their local Rules of Practice (Rule X, Rules of the Dis
trict of Columbia Court of Appeals) .. Many judicial opinions 
employ the standard of the Canons to evaluate counsel's be
havior; and although few of these opinions deal with coun
sel's performance i.n a criminal appeal (but see State Appel
late Defender v. Saginaw Ci~cui1: ;Tuuge, 283 N.W.2d 810 -(Ct. 
App. Mich. 1979», the principles therein. are applicable. See 
Wa~son V:. District Court, 6,04 P.2d 1165 (Sup. Ct. Colo. en 
banc 1980); see 'also cases cited infra at pages -

The problem of conflict appears to be made more complex 
by cases in which an institutional defender is appointed" to 
represent co-apnellants and different staf~ attornevs are 
assigned to handle the cases. However, th~ institutional 
defender should usually be treated as a unitarv attornev, 
for there is generally, among the attornev5, access to client 
files, discussion of iss'Ues and problems, - and precedents re
levant to a client's case, intra-office editina of briefs and 
preparation fol:' argument, and a discussion of client confi
dences to establish strategies. As the Standards for Defense 
Function state: 

If a .single lawyer should not represent 
codefendants, it fO"llows that "no part
ner, or~~ssociate, or any other lawyer 
affiliated with him or his firm, may ac
cept or continue such employment." ABA, 
CODE OF PROFESSIONAL RESPONSIBILITY DR5-
105 (D). 

3 

DEFENSE FUNCTION, Standard 
4-3.5 at 4.41 n.3. 
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The same difficulty arises when an institutional defender 
represents one defendant at trial and a co-defendarit ~ appeal. on t~je 

2. ~he role of counsel 

The general duty of counsel is "to represent his client 
zealously within the boun~s ~f the law .... " Canon 7; EC 7-1. 
Counsel may urge any perm~ss~ble construction of the law 
favorable to his client so long as it is not frivolous (EC 
7-4). The exercise of counsel's judgment should be solely on 
behalf of his client (EC 5-1).* 

,Counsel should establish a relationship of trust and 
con~7denc:1 ~nd shou~d ex~lain the attorney's oblicration of 
con~~dent~al~ty to h~s cl~ent. DEFENSE FUNCTION, Standard 
4-3.l(a), at 4.28. The ABA Standards themselves reflect the 
role cou~sel,must play in representing his client at trial. 
These gu~del~nes are appropriate for appeals as well. 

T~e&~ole of counsel for th~ accused is 
~~f~~cul~ becaus: it is complex, involv
~n~ mult~ple obl~gations. Toward the 
cl~ent the lawyer is a counselor and an 
advocate'; toward the prosecutor the law
yer is a professional-adversary; toward 
the court. the lawyer is both advocate for 
the client and counselor to the court 
The lawyer is obliged to counsel the . 
client against any unlawful future con
duct and to refuse to implement any il
legal conduct.* But included in defense 
counsel's obligations to the client is 
the responsibility of furthering the de
fendant's interest to the fullest extent 

*'Ihe A'B..~ Standards require the following: 

3.9 Obligations to client and duty to court 

, once a lawyer has undertaken the representa
tion of an accused, the duties and obligations ar: the sane, \.mether the lawyer is Privately re
tained, a];:pointed, or serving in a leoal aid or 
defender program. ~ 

4 

DEFENSE F'UN:TION, Standard 4-3.9 at 
4.51. 

that the law and the standards of profes
s ional condllct permit .** 

*~ Q:lde of Professional Fes'£=Onsibili ty, DF. 1-
102 (A). 

**See Johns v. Smith, 176 F.Supp. 949 (B.D. Va. 
1959); Thode ,The Ethical standard for t.~e Advo
~, 39 TE:>...x. L. Rev. 575, 583-584 (1961). 
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DEFENSE FUNCTION, Standard 
4-1.1 at 4.8 (Commentary). 

Conflict obviously exists when the lawyer has o~~er 
loyalties which might cause him to modify his zeal in repre
sentation and when the interests of other clients dilute his 
duty to his client (Canon 5, EC 5-1): 

Maintaining the independenc~ of professional 
judgment required of a lawye~ precludes his 
acceptance or continuation ,0£ employment 
that , ... .Till adversely affect:'his judgment on 
behalf of or dilute his loyalty to a client. 
This problem arises whenever a lawyer is 
asked to represent two or more clients who 
may have different interests, whether such 
interests be conflicting, diverse, or other-
wise dis cordant. ' ' 

ABA Canons, EC 5-14. 

Not only mu,st counsel vigorously represent his client, 
unimpeded by other interes.ts, he must also preserve the con
fidences and secrets of his client (Canon 4, EC) 4-1; DR 4-10 
(A)). The information acquired in the course of representation 
should not be revealed, used to the,disadvantage of the client, 
or employed for the lawyer's own pur·poses. The lawyer must 
prevent disclosures of confidences from one client to another, 
and no employment should be accepted, that might require such 
disclosure (EC 4-5; DR 4-101 (B)). The lawyer's obligation to 
preserve a client's confidences and secrets continues after 
termination of the attorney's employment (EC 4-6). The law
yer must avoid even the appearance of impropriety (Canon 9). 

3. The nature of appellate conflict 

The ABA Standards describing possible trial conflicts 
. are relevant b~l analogy to the appeal process. The Standards 
state: 

(F'requently tnere are factual differences 

5 
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in the prosecutor's case agaisnt t~em or 
in their defense to the charqes, or, at . 
the very least, differences In their back
grounds and social history that are rele
vant at sentencing. Where the differences 
are patent, separate counsel are obviously 
essential. If, for example, defendant X 
states that defendant Y committed the of
fense, and vice versa, the same attorney 
clearly cannot represent both parties. 

Frequently, however, the differences 
or conflicts are more" subtle but still 
make effective, zealous representation of 
all defendants impossible. During the 
plea negotiation stage, for example, a 
lawyer .cannot urge identically favorable 
plea agreements for all of the defendants 
unless all are identically situated. The 
presence of even slight differences in the 
backgrounds of defendants ~r in their 
cases (~., one defendant held a gun 
while the other served as a lookout) means 
that strong advocacy to the prosecut.or on 
behalf of. one codefendant necessarily 
undermines," by compari'son', the position 
of other def.endants. Similar problems 

K-6 

are experienced by counsel during trial, 
whether the issue is deciding what ques
tions to ask on direct examination Or 
cross-examination, which witnesses will 
testify, or what evidence to introduce. 
Questions, testimony, or evidence that is 
particularly beneficial to one defendant 
may indirectly reflect adversely on other 
defendants. The difficulty for an attor
ney is especially acute when it comes to 
arguing. the cases of multiple defendants 
to the fact finder. Unless the prosecutor's 
evidence ag';ainst the defendants and their 
defenses is identical, attempts by counsel 
to exploit weaknesses in evidence against 
one defendant necessarily makes the case 
against other defendants appear stronger. 

DEFENSE FUNCTION, Standard 
4-3.5 at 4.42 (Commentary). 

The representation of co-appellants must, with few ex
ceptions, cause a conflict and affect the entire appellate 
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review proceedings. Conflict on appeal is as seriqus as 
conflict at trial. One reason for the serious effect of an 
appellate conflict is that the course of the appeal is deter
mined by the appellant's counsel. It is the appellant's at
torney who structures the factual frame'vJork of- the case bv 
electing to emphasize those parts of the record which rel~te 
to 'the legal issues selected and which demonstrate innocence 
or reduced culpability on the part of the client, or the 
weaknesses in the prosecution case. Similarly, the appel
lant's counsel determines the legal issues to be raised on 
appeal, and the ~ourse of the argument. Second, the proper 
and perhaps successful presentation of every legal issue 
depends on the presentation of ~~e facts as revealed by the 
record, and virtually every record will present a difference 
in the evidence with respect to each defa~dant. The varia
tion may go to the quantity or the quality of the evidence 
against the defendant, but differences in the strength of 
the prosecution case against separate defendants are fre
quent. The brief on appeal must reflect such differences 
in evidence, \\Thether greater or lesser, and the facts must 
then be used to explain how the claimed legal error arose, 
the significance of the legal argument, and the prejudice 
resulting from the asserted legal error. . 

Third, the courts respond to factual statements which 
demonstrate a weakness in the prosecution's factual or legal 
case aaainst one of the accused. A leqitimate challenae to 
the proof of guilt or to the validity of the verdict, dis
counting the effect of the alleged error, is of great im
portance to a client. However, and by necessity, the posi
tion of another appellant who cannot benefit from the argu
ment is weakened in the eye5 of the court. 

The specific issues for appellate review also demonstrate 
the actual conflict created by joint representation. Conflict 
arises of necessity when the appellate court can review sen
tence, as it does in New York. Conflict of interests on this 
appellate issue! not unlike that found in joint representa
tion at sentencing itself, exists because the argument is 
necessarily predicated on ~uch claims as lesser culpability, 
mitigating circumstanpes, favorable history, or defects in 
the prosecution I s case. Of necessity, such an argument sets 
up a comparison between co-appellants in which one is por
trayed as more worthy than another: it is not possible to 
argue that multiple clients are all less culpable. 

Similar difficulties arise in the presentation of an 
issue of credibility of witnesses (as is included in interest 
of justice jurisdiction in New York) or the adequacy of the 
prosecution's case under Jackson v. Virginia, 443 U.S. 307 

7 
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(1979). It is conflict to argue that the guilt of one client 
is not establ>ished and, by implication, that the other's 
guilt was pro~ed be~ond a reasonable doubt. The stat~ment 
of fa<?t~ for 'one client would necessarily emphasize the vul
r:erab: l~ ty of the t;'rosecution' s case, thereb~r highlighting 
~ts s~rength relat~ve to the other client. Such~~ conflict 
is particularly clear in accessorial crimes, such~as conspir-' 
acy and aiding and abetting. See People v. Macerola, 47 ~.Y. 
2d 257 (1979). Other arguments in 'behalf of the client in the 
weaker evidentiary position would also be adversely affected 
by the necessity of highlighting the relative strength of the 
prosecution I s case against the other appe11ant. 

Examples of other leqal issues in which arquments for 
each client would differ (depending on the record evidence;' 
or other factors specifically relevant to the client) ar~ 
evidentiary questions such as hearsay I business records I ,I: 
documents, prior similar acts, use of presumptions or in
ferences; challenges to the constitutionality of a statute 
as applied (Ulster County Court v. Allen, 442 U.S. 140 (1979»; 
errors in the court's jury charge; and errors in the prose
cutor's s~~ation. 

In cases in which a defense has been presented at trial 
.for one defendant but not for others, the presentation of the 
appeal is. different .for each co-appellant." Not only the state
ment of facts., but issues SUch as claimed err,ors in the charce, 
admi'ssion of rebuttal evidence, denial of severance, and others 
are also structured specifically for each co-appellant. 

The conflict that ntay be presumed to exist because of 
joint representation on appeal is aggravated if the appellants 
were also represented iointlv at trial. If an actual conflict 
of interests· existed at triai, it m,av remain u,ndisclosed or 
unlitigated as an appellate issue if-a sinqle attornev exam
ines the trial record on behalf of both appellants for review 
purposes. * See Wood v. Georcria, suora; United States v. Car
rigan, .. 5.43 F.2d 1053 (2d Cir,: 1976)' (where the court requested 

. one attorney to represent both appellants but counsel refused). 

*The p'ssiliili ty that a trial conflict will remain undisclosed on 
appeal and not considered for review is increased if the attorney on the 
appeal is tl1e Satre attorney who represented the defendants at trial. Not 
only is he likely to miss the a:mflict for apr:eal purp:>ses if he has rot 

\ realized its existence previously, but he is also in the intolerable 
p'sition of having to attack his a.m perfo:r::rnance and ju:igITeI'lt. ' 
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Recently, appellate courts have requested or r~quired 
that separate co-counsel in a case prepare briefs with com
biJ"jed statements of fact or legal argument. This procedure 
raises the same actual conflicts, and will have the further 
e::ect of provoking distrust for counsel. As noted above, 
the critical nature of the statement of facts necessitates 
a separate presentati(;'l1 of the record on behalf of each 
appellant. The legal 'argument can seldom be presented with
out reference to the pertinent facts, especially as the 
argument relates to the prejudice to the appellant and his 
right to a fair trial. Each appellant thus deserves indi
vidual presentation of the issues on his own behalf. ~'fue
ther he retains counselor is provided court-appointed 
counsel, a client has the right to expect that his attorney 
will present his best interests and that those interests 
will not be diluted by compulsory representation by someone 
else's lawyer. 

Co-appellants, if not formal adversaries to a liti
gation, are in fact adversaries because claims of error are 
usually more substantial for one than for the other. By 
implication and contrast, legal and factual issues are 
weaker, less favorable~ and less likely to be succ~ssful 
for the other. Minimizing the differences between co~ 
appellants so as to avoid prejudice to the appellant in t~e 
weaker position is tantamount to representing the client ~n 
the stronger position inadequately. Counsel's conflict in 
such a case is obvious. It is clear that an attorney may 
not, in one case, represent adversaries, and this injunc
tion should apply here. 

Based an experience, it is safe to say that an actual 
conflict would result from joint representation of co
appellants in all but a very small number of cases. How
ever, ascertaining which cases contain no con~lict would be 
time-consuming and expensive: thus, it is, ,simply the better 
course to have each appellant separately ie~resented from 
the initiation of the review process . 

Not only does conflict arise because of the precise 
appellate issues involved in a 'case, but because of the 
possibility of revelation of confidences and secrets. The 
~~A Standard requires that a lawyer should seek to estab
lish a relationship of trust and confidence, that he should 
explain to his client the need for full disclosure of the 
relevant facts, and that 

• •• the lawyer should explain the obli
gation of confidentiality which makes 
privileged the accused's disclosures 
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DEFENSE FUNCTION, Standard 
4-3.1(a) at 4.28 (Commentary). 

... the fact of mUltiple representation 
means that the statements 9f the accused 
to the lawyer are not given in full con- I!. 

fidence. 

DEFENSE FUNCTION, Standard 
4 - 3 • 5 at 4. 4 2 ( Coromen tary ) . 

Counsel is obligated to each clienf to inform him of 
anything he knows that will" be helpful to the client; on 
the,other hand, he is obligated to each client to retain 
that client's confidences. Thus, conflict is apparent. 
The problem also arises in cases in which the attorney 
represents one defendant at trial and another in the same 
case on appeal: ~ 

I: 
.•. The principle is clear that a lawyer 
who represents a cli,ent in litigation 
should not thereafter represent ,an adver
sary in the same case. That principle is 
in part, but only_ in part, "a strict pro
phylactic rule to prevent any ppssibility, 
however slight, that confident,ial infor
mation acquired from a client during a 
previous relationship may subsequently be 
used tc;> t~e clie~,t' s disadvantage." '" 
The pr~nc~ple also rests on the lawyer's 
obligation to exercise his professional 
judqrnent, within the bounds of the law, 
"solely for the benefit of his client and 
free of compromising influences and loyal
ties. " ABA Code of Professional, Resoon
sibility, EC 5-1 (1978) .••• In his repre
sentation of the original client, there 
should be no prospect that he might later: 
be employed by a different client to up
hold or upset what he had done •... Nor, 
in the later reoresentation of the adver~, 
sary, should there be any possibility 
that the loyalty of counsel tp the ad
versary is diluted by lingering loyalty 
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to the original client. 

Pisa v. Commonwealth, 393 
if:"E."2d 386, 388 (Sup. Jud. Ct. 
Mass. 1979).* 

A further conflict between a new and former client ex
ists because representation of the new client is circumscribed 
by the need to shape an appellate argument for that client 
which does not adversely affect the former client, and the 
confidences of the former client may actually shane the legal 
argument for the new client: 

An attorney should not use information he 
received in the course of reoresentincr a 
client to the disadvantaoe of that client. 
In this regard I the attorney should exer
cise care to prevent disclosure of confi
dences and secrets of one client to another 
and decline employment that would require 
such disclosure. ABA Code of Professional 
Responsibility EC 4-5. See, also, ide DR 
4-101. This Obligation to preservethe 

-, secrets and confidences imparted by a 
client continues even after the termina
tion of ~~ployment~ ABA Code of Profes
sional Responsibili ty EC 4-6.' An attorney 
should Similarly refrain from representing 
a party in an action against the former 
client where there is an appearance of a 
conflict of interest o~ a possible viola
tion of confidence, even if such may not 
.be tr'1;le in fact. 2 Arner()can Bar As socia
tion Committee 011 Ethics and Professional 
Re sponsibili tv, Informal Ethics Opinions 
23 (1975). The purpose for disquaiifica
tion of an attorny in such situations is 
to ensure the attorney's absolute fidelity 
and to guard against inadvertent use of 
confidential information. Ceramco, Inc. 

*In Pi sa , t~e court c:ri ticized but found no prejudi~e when a lat..] 
stuCierl t iiltFi'e of~ice of a trial defense coUl"'lSel later edited for cite 
and substance acclli:acy the brief of the prosecutor,. Inte:t'Cstingly, the ' 
court noted that the prosecutor on a defense appeal rcerely responds to 
cefense ci~ts and that i:{le danger of preju:tic:e is not so great. It 
is, of course , appellant's counsel \\ho shapes the argurrents, arX1 that 
attorney lTIUSt be w~thout cpnflict. 

"''''' \ 
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· . 
v. Lee Pharmaceuticals, 510 F.2d 268,271 
(2d Cir. 1975). 

4. Waiver 

National Texture Corp. v. 
Hymes, 282 N.W.2d 89b, 894 
(Sup. Ct '" Minn. 1979). 

The only wayan attorney may represent more than one 
client in a proceeding is to obtain a waiver: 

... ~hus be~ore a lawyer may represent 
mult~ple cl~ents, he should explain fullv 
to each client the implications of the -
common representation and should accept 
or continue employment only if the clients 
consent. If there are present other cir-
'c:ums~ances ~ha t might cause any of the 
mult~ple cl~ents to question the undivided 
loyal ty of the lawyer, he should also ad
vise all of the clients of those circum-
stances. ' 

EC 5-16. 

K- i2 

The ABA Standards also re;quire \'lai ve,r for j oint representa
tion: 

... The potential for conflict of inter-
7st in repres~nting multiple defendants 
~s so grave that ordinarily a lawver 
should 5ecline to act formo~e than one 
o~ sev7ral codefendants exce~t in unusual 
s~tuat~ons where, after careful investi
gation, it is clear that: 

(i) n'o conflict is likely to develop; 

(ii) the several defendants qive an 
informed consent to such multioie repre-
~entation; and " ~. 

(iii) the consent of the defendants is 
made a matter of jUdicial record. In 

"determining the presence of consent bv 
the defendan~s, the trial judge should 
make appropr~ate inquiries respecting 
actual or potential conflicts of inter
est ofcouns'el and whether the defen
dants fully comprehend the difficulties 
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that an attorney sometimes encounters 
in defending multiple clients. 

DEFENSE FUNCTION, Standard 
4-3.5(b) at 4.38. 

In the appeal context, circumstances 'are such ~~at it may 
not be possible to obtain a waiver. Joint representation 
on appeal arises when counsel for a defendant-at trial is 
continued as counsel for the appeal and is also assiqned to 
represent, a co-defendanti when new counsel is assigned to 
represent co-appellants; when counsel for one defendant at 
trial is assi·gned to represent another defendan.t on appeal i 
or when counsel is retained by one client for himself and 
another, or jointly by both clients. 

In order to obtain a "knowinq and intelliqent" waiver 
(Johnson v. Zerbst, 30~ U.S. 458 (1938», counsel would be 
~bliged to explain the meaning and effect of joint repre
sentation to his clients. An in-person interview is 
the only satisfactory way of assuring a valid waiver. In 
many instances an assignment by the 'court to appellate 
clients is not made and the ,lawyer is not aware of the 
joint representation until the clients are already serving 
a sentence, perhaps at a far-removed prison or institution. 
The attorney must then visit both his clients in prison, 
possibly at great expense and time, and possibly at differ
ent prisons, to explain the'meaning of joint representation 
and waiver. In instances in which the court directs the 
filing of briefs within a limited and specific period of 
time, such trips may result in late filing 'or in requests 
for extens~ons of time in which to file appellate briefs. 

.' 
Communication of these matters throuqh the mails is not 

only an unsatisfactory, method of explaining problems of such 
import, but is time-consuming because the client may have a 
number of questions and legitimate concerns which must be 
responded to in successive communications. 

Furthermore, a waiver may not appropriately be given 
unless the client understands that another lawyer is avail
able to represent him. 

In situations in which the client is incarcera'ted, 
court assurance that the waiver is valid also presents 
obvious and seri6us and,expensive logistical p~oblems. For 
retained counse l, where the client is not incarc,erated, such 
mechanical difficulties in obtaining a waiver may be reduced. 
However, the concept of one client paying an attorney's fee 
for himself and a co-appellant creates a situation in which 
conflict cannot be ~voided, and in such a case no waiver 
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should be sought. The ABA Standard (DEFENSE FUNCTION, Stan
dard 4-3.5(c) at 4.39) requires that: 

[i]n accepting payment of fees by one per
son for the defense of another, a lawyer 
should be careful to determine that he or 
she will not be confronted with a conflict 
of loyalty since the lawyer's ."entire loy
alty is due the accused. It ~s unprofes
sional conduct for the lawyer to accept 
such compensation ex·cept with the consent 
of the accused after full disclosure. It 
is unprofessional conduct for a lawyer to 
permit a person who recommends, employs, 
or pays the lawyer to tender legal services 
for another to direct or regulate the law
yer's professional judgment in rendering 
such legal services. 

Absent such an understanding, the co~flict is self-evident. 

Furthermore because b~e transcript of trial proceedings 
will probably not be available for inspection at ~e t~me a 
waiver must be discussed, the attorney cannot adv~se h~s 
clients of the' appellate issues, and thus cannot a~sure them 
that joint repxesentation will not produce a confl~ct. ~hus, 

.the important decision of'whether one appellate lawyer w~l~ 
represent more than one client must be made wi thout essent~.al 
information. 

Al though appellate counsel may also have been co'unsel 
for a co-defendant at trial, he, too,' faces a problem of 
appraising the trial record from new per~pectives.to deter
mine the merits of the appeal for the cl~ent ~e d~d not 
previously represent and to evaluate how the ~nte7ests of 
the two clients relate. Here, too, proper analys~s must 
await the availability of the trial transcript, which may 
create time problems for perf:ction of the appeal. 

.~'Dp·lication of a theory of waiver of separate coun~el 
in the- context of appellate representation is fraught w~~h 
danaer. Conflict is likely even if one does not ap~ear ~n
itiillYi it may appear at a later date when remedy ~s not 
possible. 

The decision in CuYler v. Sull,ivan, supra, noting the 
Canons of Professional Responsibility and the ABA Stal!dards, 
makes clear that the primary burd,·en of avoiding confl~cts 
resulting from joint representation rests with counsel: 

... Defense counsel have an ethiEal obli
gation to avoid conflicting rep~~sentations 
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and to advis~ the court piomptly when a 
conflict of interest arises during the 
course of trial. 

!£., 48 U. S . L .1-7 • at 4250. 
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Under Cuvler I if counsel consents to represent two clients t.'e 
court assumes the absence of a conflict. Exoerience with 
representation at trial, as reflected in ABA-Standards, DE
FENSE FUNCTION, Standard 3.5, is that the potential for con
flict is so great that, ordinarily, joint representation 
should not be undertaken. For trial counsel the single 
exception to this rule exists when careful investiaation 
discioses no likelihood of conflict, when an informed wai
ver is obtained, and when the court has approved. However, 
as noted, in post-conviction circumstances these conditions 
are par~icularly difficult to meet. Thus, it is suggested 
that joint appellate representation not be undertaken. It 
is believed that .this is already the position of many in
stitutional defenders;*it is in New York City and in the 
District of Columbia. 

Not only is avoidance of conflict the best way to pro
tect the client:' s right to counsel and his right to a full 
and fair appeal, it is, as contrasted with the right to un
conflicted trial counsel, tile only meaningful way to protect 
the rights of an appellant. Under Cuyler, if an actual con
flict exists at trial, whetherappgarent on the record or 
established after a hearina (See TNood v. Georaia, supra,), the 
matter may be raised on appeal and the judgment vacated not
withstanding the level of prejudice. However, a claim after 
the fact that counsel on appeal was conflicted is, as a prac
tical matter, an error wi thout remedy 3..1"1d is not readily 
demonstrable as a matter of proof. It would probably be 
hopeless to argpe "that counsel displayed a conflict because 
he prepared a statement of facts without the emphasis that 
counsel representing only one client;or the appellant himself 
mic.ht have written. This would be the' case even if the state
ment of facts reflected counsel's conflict of interests in 
representing more than one client. As for the issues to be 
raised on appeal, one court has already held that it is coun
sel who determines what questions are to be presented, and 
the appellant may not thereafter complain that other issues 
were not raised (Ennis v. LeFevre, 560 F.2d 1072 (2d Cir. 
1977). The Ennis principle and the doctrine that collateral 
attack may not substitute for an appeal seem to preclude 
raising on collateral attack an issue not raised on appeal 
even though a conflict was the cause of the failure. 

*See CUyler v. Sullivan, s~ra • 
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Only if the appellant is aware of an appeal conflict 
.and notifies the court of his complaint is an alternative 
to counsel's self-~isq~alif~cation available to the appel
lant. However, th~s s~tuat~on assumes a client who is 
knoi\'ledgeable concerning the law of the issues in his case 
aware of the legally relevant differences be-tween his case I 
and that of a co-appellant, and possessed with the abilitv 
t~ recall specifics ?f the proceedings below. This is pre
~~sely what counsel ~s supposed to do,and an unfair burden 
~~ placed on l~ypersons, e~pecially when they are often il
l~tel::,a~e an~ w~thout eveI? basic skills, to make such an 
analys ~s . r urthermore, ~f the client ever becomes aware I; 

of the conflict, it is often after the brief is filed at 
a time when the court is likely to decide the claim a~icklv 
and adversely so as to avoid delay in the appellate process. 

Counsel should represent only one client on appeal. 
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MINORITY REPORT 

At the April 11, 1981, Committee on Criminal Appellate 
Issues meeting, it was resolved by a majority of the members 
present that defense counsel should not represent co-appel
lants. However, six members were of the belief that such a 
conclusion should be absolute, while five members maintained 
that, under appropriate circumstances, representation of co
appellants was p~rmissible. 

The minority view suggested that an absolute prohibition 
implicated a criminal defendant's Sixth Amendment right to 
counsel. (See, for example, North Carolina v. Alforo, 400 
U.S. 25 (1970), and Cal'ifornia v. Faretta, 422 U.S. 806 (1975)). 
Accordingly, the minority explained that a mechanism by which 
co-apoellants could make a knowino a.'1O intelliaent wai.ver 0:: 
such' a prosc::;iption should be expiored. -

The minority was unable to resolve how and by what means 
a waiver should properly be effected to insure its voluntari
ness. The proposals presented included: (1) use of a standard
ized waiver form filed by counsel with the court; (2) applica
tion by a formal Motion for Appointment of Co-Appe:l1ants which 
would contain a sworn affidavit of co-appellants stating their 
desire for joint representation: end (3) implementation of a 
judicially approved wi aver hea.ring to be conducted by a magis
trate, the trial judge, or the Court of Appeals. (The time, 
place, and form of this hearing would be resolved ona juris
diction by jurisdiction basis.) 

In the minority's mind, the importance of a waiver pro
vision is highlighted by the following hypothetical: Husband 
and wife are indicted for violation of the tax laws. They 
retain private counsel for their joint defense. They lose a 
motion to suppress evidence and enter into a stipulated trial 
preserving t~e right to appeal. Trial counsel is prepared to 
continue her representation of husband and wife on appeal. 
Husband and wife are desirous of counsel's continued services. 
Should they enjoy this right? 

-- MICHAEL ZELDIN 
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I APPENDIX LJ 

STATE OF IOWA APPELLATE DEFENDER'S OFFICE 

Policy Statement Concerning Frivolous Appeals 

" The propriety of our current procedure of voluntarily 
dismissing appeals which we believe are frivolous has been 
questioned on two grounds: 

1.) A voluntary dismissal effectively 
precludes the possibility of a peR action 
raising issues which could have been raised on 
direct appeal while a client resisted 104 
motion does not. See Stanford v. Iowa State 
Reformatory, 279N.~'l.2d 28, 33-34 (Im'la 1979). 

2. ) A rule 104 motion allows the court to 
determine whether the appeal is frivolous while 
a voluntary dismissal reflects only our opinion 
as to the merits of an appeal. Our-Use of the 
voluntary dismissal mechanism gives the 
appearance that we "browbeat" clients into 
dismissing appeals thereby forever precluding 
appellate review of the case. 

The considerations which' support the use of the vOlunt:ary 
dismissal mechanism are as follows: 

1. Rule 104 motions are often as time 
consuming as an ordinary appeal and constitute 
an unnecessary expenditure of time. 

2. We are confident in our ability to 
detect issues and we do not dismiss appeals 
even if they have only questionable merit. 

3. In guilty plea cases in which no 
motion in arrest of judgment ,'las ever filed, it 
is not the voluntary dismissal which prejudices 
the clients right to appeal. In such cases the 
right to appeal (except for sentencing error) 
is effectively precluded by the time \'le get the 
case and we obviously have no control over the 
filing of motions in arrest of judgment. 
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On balance, the considerations stated above weigh 
strongly in favor of using Rule 104 in ordinary cases. 
However, consideration number (3) in favor of voluntary 
dismissals is equally compelling in guilty plea cases 
where no motion in arrest of judgment was filed. 1 

For these reasons the State of Iowa Appellate 
Defender's Office adopts the following pO'licies: 

I. Procedure for frivolous appeals: 

A. } At the time an attorney believes an appeal is 
fri.volous, he or she shall inform the client 
of his or her opinion. Thrr attorney shall 
explain to the client the procedure that will be 
undertaken pursuant to Rule 104. If the client 
insists that. \:c.he", appeal, be dismis.sed,. the 
attorney, , a:fter' 'ne, or she', 'has satis,fied' .'hiIll:' -or 

B. ) 

. 'herself' that: ' the' ',client ': ,f:u,lly:,: understands: ',tne 
, consequences' of' 'Voluntary' 'dismissal,' 'may' 'pro()ceed 
by voluntary dismissal 1.n any case. The client 
should not be informed under this section until 
the proce~ure outlined in §II(A} is complete. 

In any guilty plea case in which no motion in 
arrest of judgment was filed in the district 
court the attorney may proceed by voluntary 
dismissa,l. Before proceeding in this manner the 
attorney shall take care to examine whether 
circumstances exist which would alleviate the 
motion in arrest bar. (e. g • -plea taken during 
time when motion in arrest requirement did not' 
apply, defendant not informed or improperly 
informed of requirement, or error occurs after 
time for filing motion therefore impossible for 
defendant to comply.) In "such cases, attorneys 
shall also take care to' examine whether 
sentencing error has taken place. 

!,/ 

C.) Procedure in all other frivolous guilt.y plea. 
,cases shall be" as outlined in paragraph I (A). 

1 It, should also be "noted, that the voluntary 
dismissal of an appeal from a guilty plea in which no 
motion in arrest'of judgment was filed may not preclude an 
attack on the plea in a PCR application, based on 
ineffective assistance of counsel. This may be equally 
true with respect to any inef'£ecti ve' assistance of counsel 
claim regardless of whether the appeal was voluntarily 
dismissed or not. Sims v. State, 295 N.W.2d 420 (Im'la 
1980) . 
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II. Review Procedure 

\' A. ) Prior to actually d ' , 
case under Rule 104 procee 1.ng ~o w1.thdraw from a 
d ' , 1 ' or to proceed1.ng by 1 1.sm1.ssa I the attorney shall~k / vo untary 
the office to r ' a,,1 two other attorneys in 

eV1.ew the' case in 't ' 
determine whether the b l' 1..s ent1.rety and to 
No Rule 104 motion sha~l ~e 1.~:r~ :he appeal is frivolous. 
at~orneys who have reviewed 1.t~ unless al~ thr~e of the 
fr1.volous. e case bel1.eve 1.t to be 

B. ) . Whenever it is permissible 
by voluntary d1.' '1 I under §I, to proceed 

1 sm1.ssa I an affidavit ' 
t1e client in the presence of . S1.gned by 
other person authorized a notary public or 
shall accorn to a, dminister oaths' • pany the motion 
contain the following: to d1.smi.ss and shall 

1. 

2. 

3. 

4. 

5. 

A statement of the exact' , 
sentenced for by desc ' t' cr1.me the cl1.ent was 
date sentence was im o~~p·1.on and code section, 
imoosed ft ,P d, whether sentence was 

- a .er gU1.l ty plea or trial 
terms of the sentence. ' and the 

A statement that the client has been informed 
that the appeal is, in the attorney's 
friVOlous. opinion, 

A statement that th l' 
that he h -, - - e c 1.ent has been informed 

. as a r1.ght to appeal d h 
right to elect '1-0 f - - an "t at he ha:s 

,104. - - or<~e us to proceed under Rule 

A , statement that the Client has 
1.?f07'med of the consequences of a been fully 
d1.sm1.ssal, specifically inCluding th voluntary 
future PCR l' t ' , - e effect in 
ff ' 1. 1.gat1.on contrasted W1.' th th 

e ects 1.f Rule 104 were used. - - e 

A statement that th 1 . 
his rights and that e h' c 1.ent fully underst-ands 
quences of h'1.' s d-' -. e understands the d~nse-

1.sm1.ssal and that 't ' \~ , 
personal decision not to proceed W1.' th 1.th 1.S" h1.s 

- e appeal 
c.) ~efore any ,c,lient 1.'S 
aff 'd ' presented with h 1. aV1.tl the attorney shall take suc an 
explain ~ll of the matters contained ,c~re to personally 
assure h1.m or herself that 1.n 'the affidavit and 
t'tle affidavit's contents. the client fully understands 

, , 
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IOWA STATE 

APPELLATE DEFENDER'S OFFICE 

\.=;:. 

TRAIlIING AND REFERENCE MANUAL 
" 

FOR 

NON~PROFESSION~L EMPLOYEES 

! APPENDIX M I 

Non-Professional staff members al'e not required or expected'to 
be lawyers. However, it is importzmt that the staff have a general 'J 

understanding of the criminal justice system· in Iowa and of the 
of appellate process. 

I. Overview of the Criminai Justice System 
Under our federal and state constitutions, every individual 

who is charged with a violation of the criminal law is entitled to a 
tria,l at which the ,state (represented by a county attorney) must prove 
that the individual is guilty of the charged offense. The individual 
charged with the violation is known as the defendant. The state is known, 
as the plaintiff. 

The vast majori ty of crimi na 1 ,cases , however, are not di sposed., 
of by trials. Rather, defendants typically choose, largely as a result 

, (\ ~) 

of "plea bargaining", to plead guilty of the charged crime and forego a 
tria1. Thus, there are two ways in which a defendant may be convicted; 
after a trial, or after an admission of guilt' or "guilty plea", 

Once an individual ,has been found guilty after trial or has pled 
guilty, the trial judge imposes a sentence, I'lhen a defendant is sentenced,,, 
it i"s said that judgment has been entered. It is from this judgment that 
defendants appeal. 

Every de'Fendant agai nst Ivhom judgment has been en tered has the 
legal right to apl'eal that judgment and has the right to an attorney to 
represent him or her on appeal. However. a11 defendants are not entitl?d 
to the ~ervic.:!s of our office. Only those defendants who are 'indigent, 
meaning that they are financially unable to hire an attorney without 
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\: " "" t f h " jeopardizing :~heir ability to provlde for the baslc eX1S ence 0 t em-
sel ves 01" the dependents, a're enti tled to our representati on. The 
determination/Jof \~het~er a particular defendant i:, illd"igc .. t i:, made by 
the trial court. 

When the case is on appeal, the parties retain the same 
designation a~ they had in the trial court. Auuitional terms are used, 
however, in qrder to designat~ the party taking the appeal and the party 
defending against the appeal. The party taking the appeal is known as 
the !E.E..!uJ~ and the party defending against the appeal is known as the 
appellee. In the context of our work, the defendant will almost always 

II 'be the appellant. l"here are situatiOnS, hO\>Jever, in which the state may \',. 
appeal. In those cases, the defendant will be the appellee and the state 
the appellant. 

II. What is an aopeal? 
An appeal is not a new or second trial. An appeal is essentially 

a statement by the appellan:tcthat something went wrong before, during, or" 
after the trial (or guilty plea proceeding) which made the result illegal 
or unfair and which requires correction by the appellate court. A list of 
the possible specific errors \~hich could occur at trial would be, literally, 
endless. However, there are four g~neral types of error most typ1cally 
raised: 

1. An error in applying a rule of criminal 
procedure. 

~.Defendants must be brought to trial 
within ninety days of indictment. This 
defendant waS.not brought to trial within 
ni nety d,i1Ys. The defendant asked the tri a 1 
court to dismiss the charge and the trial 
court refused. The defendant-appellant 

~ now asks the appellate court to correct, 
'~, the trial court's error. 
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2. An error in applyino a rule of evidence. 
~ loli tnesses cannot express an opi ni on 
on the ultimate issue of the defendant's 
guilt. During trial the 'prosecutor asks 
,a witness if he thinks the defendant is 
guilty. The defense attorney objects. The 
trial court overrules the objection and the 
-~ . 

witness answers "yes ". On a)~pea 1, the 
defendant-appellant asks the appellate court 
to cor\"ect the error. 

3. An;' error in applyino the United States Constitution. 

" 

.' ~ No one may be forced to incriminate them
selves. The defendant is arrested by police and 
interrogated for 14 hours \~i thout food, water, 
or rest. The defendant finally confesses because 
he is hungry, thirsty, and tired. At trial, the 
prosecutor introduces his confession and his 
attorney objects stating that the confession was 
forced from the defendant. The trial court 
overrules thd objec~ion. On appeal, the defendant
~ant asks the appellate court to correct this 
error. 

4. An error in applYing a rule of substantive state law. 
~ In a prosecution for robbery, the state must 
prove that the defendant intended to commit a theft. 
The ,pefendant is charged wit.h robbery. He asks the 
trial court to instruct the jury that they must find 
that he intended to commit a theft. The judge 
refuses and the "defenc!a!'lt is convi cted of rob~ery . 

. On appeal, the defendant-aeee 11 ant asks (the 

appellate court to correct trois error. 

Generally, all errors must be "prese!'vedfor review';., This 
siinply'means that errors must be raised in the trial court. when they first 
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become apparent. The appellate courts will not consider errors which 
have been raised for the first time on appeal. These errors are said 

to be ~ or not prese'~ved. 
When the appellant asks the appellate court to "correct an 

error" he may ask for several different types of relief, depending on 
the type of error. Most often the appellant asks for a new trial. 

III. The Court system. 
A. Discrict Courts: - The district courts are "trial 

courts". There are 99 district courts, one for each 
county. Each district court conduc;:ts trials)l-Qr crimes

/

, 
conmitted within the boundaries of the countY in which ;/ 
i~, is located. (~County has ~ district courts: ) 
one in Keokuk and one in Fort Madison.) Although there 
are 99 district cQurts, there are only 8 judicial.,districts. 
A judicial district is an administrative area desi'gnated 
for the purpose of assigninr. judges. Thus, each district 
court does not necessarily have its own judge. 

B. Appellate Courts: 
1. The IO~la Court of Appeals. 

There are fi ve judges on thi s court: Currently, 

they are:" 
" Leo Oxberger, Chief Judge 

Janet Johnson, Judge 
James Carter, Judge 
Allen Donielson, Judge 
Bruce Snell, Jr., Judge 

Criminal appeals are assi'!lned, by the Supreme Court, 
to itself or to the court of appeals. Normally, the 
court of appeals initially hears all but the most 
important Cases. If the appellant or appellee is 
dissatisfied with the decision of the cOllrt of appeals, 
he may petition the Iowa Supreme Court fOI' further revie\~. 
2. The Iowa Supre~e Court: 

This is the highest court in the state,and its 
decisions are binding on all lower courts. The court 
consists of nine judges who currently are: 
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Hard Reynoldson, Chief Justice 
Robert Allbee, Justice 
K. David Harris, Justice 
Jerry Larson" Justice 
Clay LeGrand, Justice 
Mark f.1cCormick, Justice 
Arthur McGiverin, Justice 
Harry Uhlenhopp. Justice 
,Louis Schultz, Justice 

The court normally hears cases in panels of five, but 
in very important cases sits ~ banc, meaning all nine 
hear. the/case. ,\ .~'- _ /i 

C. Clerl<'Sdf Court: 
1. District courts: Each district court has a clerk 
of court. Therefore, there are 99 clerks of court. 
The clerk functions as a record keeper and a conduit 
for formal communications between the parties dnd 
the trial court. All formal documents in a case are 
filed with~e clerk as are orders ~rom the trial judge. 
2~ Supreme Court Clerk: The Supreme Court Clerk 
performs the same function for the,r-ourt of appeals 
and Supreme Court as the district court clerks perform 
for the district courts. The Supreme Court Clerk1s 
office is in the basement of the capitol building. 

D. The appeal: 
The following documents are those which will be filed 
in every appeal. Each secretary should have a set of 
forms which includes these documents and others not 
listed. Generally, the forms should be usable in every 
appeal. However, secretaries should be willing to 
alter 'them according to the instructions of an attorney 

, when a"particular situation requires a deviation from 
the form. 
1. Notice of Appeal. 

~: Di,stri ct Court, in whi ch convi cti on took 
place; Supreme COUI·t. 

Served: County Attorney o'f county in whi ch 
conviction took place, A. G.ls office. 

Time:' Filed & served ~ithin 60 days of sentence. 
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2. Certificate of Ordering Transcriot (C.O.T.): 
~: Supreme Court. 
Served: A.G. 
Time: Hithin.li days aftr:r ~:vt'l::c d .n.~;::,"al filed. 

3. Documents filed at time of docketing. The following 
documents are all filed at the same time. The request 
for docketing and Rule Ii statciiient are contaii,ed in 
the same document. 

4. 

a) Reguest for Docketi no and Viai ver of' Fi 1 i no Fee: 
~: Supreme Court 
Served: A. G. 
Ti me: I·Ji th; n 40 days of Not; ce of JI.ppea 1 r 

b) Notice of Election to Defer Appendix: 
Filed: Supreme Court 
Served: A. G. 
Time; Hithin 40 days of Notice of Appea1 1 

c) Rule 17 Statement: 
Filed: Supreme Court. 
Served: A. G. 
Time: Within.1Q. days of filing of Notice of Appea1 1 

Page proof hrief & designation of appendix contents: 
Filed: Suprem@ Court 
~: A. G. 
~: ~lithin 50 days of the date of docketing. 2 

A page prpof brief is the product of an election to 
defer the appendix. Since the appendix is not filed 
until after the page proof brief is complete. ~./1e brief 
contai ns ci tes to the raw record. The fi na 1 bri ef contains 
cites to the appendix. 
~: Page proof brief: (Tr. p. 20, App. p. 

Final brief: (Tr. p. 20, App. p. 15) 

.QB. 
Page proof brief: (Tr. p ~ 20, Jl.pp. p. ), 
Final brief: (App .. p. 15) 

1 IMPORTANT: In the case of guilty plea appeals this time is cut in half '~20 days) 

2In guilty plea apPeals ore, appeals from sentencing only, this time is cut in 
half (25 days) 
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5. Apoendix: 
Filed: Supreme Court 
~: A.G. 

.. 
'M-7 

Time: Hithin 21 days of filing of state's page proof brief 
6. Final Brief: 

Filed: Supreme Court 
~: A.G. 
Time: \>lithin 14 days of filing of ,appendix. 

NOTE: Although the appendix and final brief are not reuiqred to be filed at 
the same time, it is our policy, except when time constraints prevent it, to 
file both the appendix and the, final brief (as well as any I'eply briefs} at 
the same time. 

E. Filing and service of'documents, forms of briefs and forms 
.of documents. 
1. Filino: -. 

~) Documents are filed in the district courts by 
sending the original and (3) copies to the 
district court clerk requesting that (1) file, 
stamped copy be returned to our office. 

b) Documents are filed in the Supreme Court by 
hand delivering the original and (3) copies to 
the Supreme Court Clerk's office and returuing 
(1) file-stamped copy to our office. (The exception 
to this is when filing reguired documents. such as 
Rule 17, Request for Docketing. Time Extensions 
through third extension, C.O.T's, etc., in \~hich 
only the original and (1) are filed in Clerk's 
office, returning the file stamp'ed copy to our office). 
This rule is follows as above, except when filing, 
briefs, appen~ices. and reply briefs. 

Briefs are filed as follows: 
page proof: (3) copies to Supreme Court 

Clerk, (1) file stamped returned. 
appendix: (20) copies to Supreme Court 

Clerk, (2) file stamped returned. 



-8- M-8 

final brief: same as appendix. 
reply brief: same as appendix & tina1 brief. 

2. Service: All documents required to be served on another 
party shall contain a proof (or certificate) of service, 
for which we have rubber stamps. He have two stamps: 
service by mail, and service by hand delivery. All 
service on the A.G. shall be by hand delivery with an 
acknowledgment of receipt signed. All documer.ts served 
are served by either mailing or hand delivering (1) 

copy to that party. This rule does not apply to briefs 

and appendices. These are served as follows: 
page proof briefs: (1) copy to A.G. but 

certificate of service, don't use stamp. 

appendix: (2) copies to A.G. - don't use stamp. 
final brief & reply brief: same as appendix. 

3. Form of documents: 
Documents filed in Supreme Court are.on ~2x1l inch paper. 
Documents filed in district court are on Bl-ox14 inch 

paper (legal size). 
4. Form of briefs, appendices: Consult form briefs and 

these rules: 
a) Cover colors: 

i) ~ proof, final brief of Ap'pellant: Blue 

" II 

i i)" appendi x: whi te 
iii) reply briefs: gray 

II II Appellee: Red 

b) Briefs and appendices must be copied on both sides. 
c) All briefs ~ contain a request for ora,l argument' 
~ you are otherwise instructed by the attorney. 

If in doubt, consult attorney. 
d) A'11 final briefs and appendices ~ contain a cost 

certificate. 
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I (The Iowa reports 
end with the cases 
reported in 
1J01um~ 251 N.W.2d) 
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e) Citations: 

IOHA CASES: 

!..::!..:...1., 1 N. I~. 2d 2 (Iowa 1980) 
!..::!..:...1., 1 Iowa 2, 3 N .IL 4 (1965) 
L:!..:....1., _N.I·l.2d_ (Io~/a 5/30/81) (Sup. Ct. No. 12345) 

IOl~A RULES OF PROCEDURE: 
Crimi'nal: 
Civil: 
Appellate: 

e:TATUTES: 

Iowa R. of Crim. P. 1(2) 
Iowa R. of Civ. P. 1(2) 
Iowa R. of App. P. 1(2) 

§123.4, The Code 1979 - section and year may vary, 
of course. 

FEDERAL CASES: 
Sup. Ct. - Rosenberg V. Iowa, 25 U.S. 25, 

25 S.Ct. 25, 25 L.Ed.2d 25 (1~81) 

Fed,eral Circuit Courts of Anneal: Travis v. lo\va, 
25 F.2d 25 (&th Cir. 1981) - circuit. .may vary 

Federal District Courts: Harrington v. Grady, 
25 F.Supp. 25 (S.D. Iowa 1981) 

f) Tables Of Authority: 
1) Cases listed in the Table of Authorities should 

be listed in alphabetical order. All the cases 
should be underlined. Next should be statutes and 
rules in numerical order, not underlined and 
finally, other authorities ;n alphabetical order. 

~: 

TABLE OF AUTHORITIES 
Cases: 

A v. B., 15 N.I'1.2d 25 (Iowa 1980) 
B v. A., 25 N.W.2d 15 (Iowa 1981) 
Statutes and Rules: 
IO~la R. of Cr'im. P. 23(3)(b) 
§25.1, The Codp 1979 

~26" 1, The Codt; 1979 . : . . 

~ 
2 

3 

4 ,-

5 

6 

--- ----~ ~~~~-------~--------------------..;;...------....:.....:.-----~--,~ -
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Other Authorities: 
LaFave, Treatise on the Fourth,Amendment, 
§13 (1975) •.•.•• ',' .• . ..•.•• 7 
Rosenberg. Treatise on the Inira 
Amendment, n,\r~otten Provi s ion 
Re-emerges, §65 (1981) 

~uthorities listed under 15sue Headinas: 

..• 8 

These authorities should be listed in the order, 
they appear in the argument. Not more than (4) 
nor less than (1) should be underlined. 

~: 

I. DID THE CHIEF DEFENDER ERR ON AN EASY 
FLY BALL TO CENTER FIELD? 

AUTHORITIES 
Ruth v. Gehrig, 25 F.2d 425 (1st Cir. 1939) 
I o~/a R. of Softba 11 P. 23 

~! -10 

DallYn v. Strickler, 290 N.H.2d 250 (Iowa 1981) 
Steinbrenner v. Jackson, 351 N.Y.2d 321, 360 N.E.2d 
229 (i978), certiorari denied 420 U.S. 413, 
98 S.Ct. 175, 39 L.Ed.2d 655 (1979) 

G. The Record on Appeal. 
The record on appeal consists of all the ,documents filed in 
the district court. all the exhibits offered into evidence 
and the transcripts of testimony given during the trial. and 
during pre and post tr~~l hearings and proceedings. 
You need to be concerned about the record at two stages: 

1. Opening cases: I~hen new cases are, opened (appeals 
,only) the clerk 'of the district court shou1d'be 
requested to send us a complete copy of the court 
file. If'the clerk declines. have her/him send a 
certified copy of the trial court papers to the 
Supreme Court Clerk. The attorney can then check the 
papers out from the Supr~me Court. Do not request the 
district court clerks to send exhibits. This \~i11 be 
the responsibility of the ai.tui"iiZ';:. C;-iginal papers 
(and' transcripts) should ~ be sent to us. 
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After an briefs are filed. Hithin (7) days 
after all final briefs are filed, the appellant 
must send a letter to the district court clerk, 
asking her/him to transmit to the Supreme Court 
Clerk all parts of the record not already 
transmitted. It is the attorney's responsibility 
to see that this letter is sent. 

CONCLUSION 

M-ll 

No manual could possibly address all the problems and questions which 
will arise. The type of work we are engaged in requires patience, 
flexibility, and someitmes, a desire to learn new things. Ouestions are 
not only necessary but desirable. 

In the course of their ~Iork, non-professional personnel should, and 
\'Iil1, develop a rare and valuable knowledge of the appellate process. 
Although deemed "r.on-professiona1", these individuals and thp.ir \'Iork, are 
as important as the' attorneys' work. The entire staff. therefore, must 
strive to maintain the image of a highly skilled, extremely competent, 
professional team. To this end. suggestions for improved efficiency 
and for better ways of carryi ng through \~i th offi ce procedures are not 
only welcomed but encouraged, as is individual initiative." \o1ith hard work 
~Ie can make the office one of the best agencies in the state and one of 
the taxpayers' best bargains. 

* * * * * * * * * 
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JURY TRIAL 

Notice' of Appe,al 

C.O.T. (14 days) 

Docket, Rule 17, 
Defer Appendix 
(40 days) 

Brief (90 days) 

!I 

GUILTY PLEA 

Notice of Appeal 

() ~C.O.T. (14 qays) 

Docket, Rule 17", 
Defer Appa.1'ldix 

,,' (20 days) 

Brief (45 clays) 

.:: 

filed 

due -------

due -------

due -------

filed '------

due '-------

~------

due ---------
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- ~ . . ' .. ~ 
"COURT 'n LE ',0 BE SENT IrJE::K OF _________________ _ STATE OF I 0~,1"; 

( APPELLATE DEFENDER'S OFi" I~E 
CLlEtlT lHFOR~'\ATlotl SHEET 

r'" ... 
.... 1. ••• ' 

::<-3 

NAME Appt. Ct, .'1 ____ Tr,Ct..' ___ _ 

Address: :., _________________ _ ,':OFFENSE: _____________ _ 

Sex __ Race. ____ 008: ________ _ Case Type: ____________ _ 

Attorney,. As signed ____________ , __ _ '~:Trial Attorney ___________ _ 

*Co-Defendant(s) I' 

::::ar.1e of Judt;~ ________ .....:... ____ :-___ _ 
,':Prosecutor ____ ...,-________ _ 

T I 1 '~Gui1ty Plea ____ _ ::Jury r a _____ _ "'COURT REPORTER(S) _________ _ 

Parole Officer ______________ ~ 

;:Date of Sentence/Judgment _________ --' __ _ Docketing Due ___________ _ 

::Date .. of Notice of Appeal _________ _ Record Fi led _________ _ 

:"Date of Appointment ___________ _ 

Cl ient Contact Letter Sent ________ _ 

Attorney Contact Latter Sent _______ _ 

Appearance Fi led __________ _ 

C.O.T. Filed ____________ _ 

A P PEL L ATE C 0 U R T 

Appellate Brief Due _________________ _ Filed __________ _ 

State's Brief Due _____________ ....... Filed ___________ _ 

Reply Brief Due _________________ _ Filed ___________ _ 

Oral Argument Date _____________ _ Dec i s ion Date _______ _ 

Disposition ________ ~ ____ --~~--::~~--~----------------
Filed ____________ _ Petitions for Rehearing Due _____ .... ';.~ 

d Denied __________ _ Petitions for Rehearing Grante ______ _ 

Petition for Hearing in Supreme .Court Due,, _______________ _ Fi led _______ _ 

SUPREt-',E COURT 

J.\ppellate Br ief Due _____ '--_________ _ Fi led, ___________ _ 

State's.Brief Due _______________ _ Filed _____________ _ 

;(eply Argument Date __ -------------
Filed, ____________ ~ 

,Oral Argument Date ____________ --- Dec is i on Date ________ --

Disposition ______________ ~ ____ ::~~ _______ ---~----------
Filed ____________ _ Petitions for Rehear-ing Due. ________ _ 

d Denied ____________ _ Petitions for Rehearing Grante ______ _ 

Petition for \.Irit of Certiorari Due ______ Filed ____________ _ 

Coll.3teral Attack Filed _________ _ Nature of Attack ______ ..:;... _____ _ 

FINAL t1ANDATE I SSUED ------------li--...:-------------::--~_:_--
~~. 

CASE CLOSED (date) _____ ~ ___ ~ __ ~-- CLOS I NG ATTORNEY _____ --------

, ',OTES: ....:._~_"-___ ~----------------.-.:...---------_:_-----,,---

(, 

'I"'~ :;,'i,;";'~~i.::v~ .. ". 

-/. 

DOCUMENT 

iOTICE OF APPEAL 
I . 

;FPEARANCE 
! 

STATE vs. 

ERTIFICATE OF ORDERING TRANSCRIPT 

laUEST FOR 
IILING FEE 
, 
; 
i 

DOCKETING WAIVER 

~LE 17 STATEMENT 

~ECTION TO DEFER APPENDIX 

~OOF BRIEF 

" 

;'Ie ...... 
., 

)NATION OF APPENDIX CONTENTS 

OTHER DOCUMENTS 

G. BRIEF (Original Due Date 

*'* (A.G. 

. " 

~pendix Due 
-------------------------

. n':" Brief Due 
----------------------

" 

., 

" 

ATTORNEY N-4 

DATE FILED 

'Requested Docketed 

/ 

DATE FILED 

<- ) Ext. Req. Until G.ranted Until \\ 

) 1. 1. 
,. 2. 2. 

3. 3. 
4. 4. 

I' 
~ . 

" ., 
" 

,. 

."' .. ., 
\l 



ATTORNEY HONTIiLJ; REPORT N-5 

}tonth ---------------- 19 

Attorney: 
-----------------------------

Original briefs (client's name; court where filed length of tr~al record) 

--------------------------------------~-----------------------------
No. --- (A.) * '~ork Units 

'~nders ~otions filed (client's name; court wh~re filed; case type) length 
of-trial record 

---_. ____________ =--__ --No. (B) t~ork, enits _'--:(1) 

'·:ithdra'tvals or dismissa·ls (client's', name; court where filed; ·act~on taken, 
(length of trial record) 

... 
--------------------------------- '~--~------~----------~,~.------------
__ ~,------~,~--~--------------------____ ~No.----- (C) Work Units (3) 

~--
Reply briefs., supplemental briefs, rehearim~'pet\itions. petitions for revie'~:, 
or cert.(client's name; court \vhere filed; nature of document) 

)1 

1 · £ol..lateral Attacks (client's name, court where filed, nature of document)' ~-6 

\J 

No. in State Court _(Fl) No. in Federal Court _(F2) Total \~o!.'k Units for 'F1 
and F2 14) 

Client visits (client's name, location of visit, date) 

No.' pf vi'sits ____ (G) 

Miscellaneous ~otions (client's name, nature of motion, result if know~) 

______________________________ ~-----------------------------~No • .___(li) 

Training activity (office or outside conferences, CLE, course reading.: give nature 
and date of activity) ". 

I' • 

Hours spent for this activity (do not include travel time) ._--q) 
Other 'tV'ork (state any substantia.l activity not .. reflected above or not directly 
related to case wQrk, inclu~ing out-of-state travel for training and investigation) 

r·-::;:~'"'.< 

CDl) SuppleUlen,~al (D2) Reh. (D3) II )).' 
Total t~ork Uni:ts for Dl thru '::"n-:"4--'"'7(1, 2) , .)1 

~os. 'of: Repl}" briefs 
~---Rev., or Cert. (D4) 

.... : 

Oral a~guments (client's name,'court) / 

~---------------________ ~~~~~r=~~~~ 
!) (-:--

-;-----------------------------....:::.....,..:.---..:... 1\ \ 
---..;~--.-.....----_________________ ~---------~No. _....;...._(E) J! '" 

. ! 

". 
.: 

.'. ,. 

"-

Refe~s to column of 'Attorney';'Honthl)" Report Summary \'loere this information 
is to 'be recor~ .. ed. ", . 

~';,!; "Refers to paragraph \\n "Calculation of 'H~rk' Units' for Appellate Case 0 

Weighting" to be useq: in calculatin cr ~·:or.k Units fo"" .! ,,0' .. completed \.;ork. 

. 
.• 1 

Closed cases ,~lient's name) 

.'. 

Hours spent (, in the d'esc17ibed activities ________ (K) 

------------------:-------------;:-----...:.;;..--....,1~: 
No. (L)" 

-----~--~---------~~-------~---------------~.,----~----~- -----
Date: ) 198 . --_._------" ----. 

SIgnature 0 .. · 

.. , 
~,,,, . "-<- -.~~.-... ... '''.-,.. • ...:....:;.,.:..--.... , •• ;...: •• .::...,...;-,--..;-.'''' .... ;.;. .... ' _._ .. ~,~~," •• ~~;".: 1_:_·~'_· _ ..... *:~ __ .. --_,_..-_;~.,.. .. \ .. ~~ .... _ .... --_--~.-,.,~:--

. ;,.", 

.~~-~--~~~~~~~~~~~~~~~----~~~~.~.~'~~~~'~'~~----.------~~~--~-------~~~--~~~--~~~---~~~~~---~----.~,~~--~~ 

,," , 
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1/23/81 1'br lef has been fi h:d 

SCOTT 

'~f\o~d V. Connor-
Robpery 1st 

Jack Blanchard 
Robbery 1st 

. Steve Herks I ck 
OMVUI, Carrying 
Weapons 

Flo:ld Conner 
Escape 

Jeffre:l landon 
PCR 

Jeffre:t Landon 
Escape 

Kevin Johnson 
Murder 1st 

c, 

Jerr:t Mi les 
f'\v I l,"_. i 

Rand:l Combs 
Theft 2nd 

Walter Walker 
Robbery 1st 

'~Ra:l Brown 
1'Jerry Mortvedt 
"'C. Burk 

DOUG 

"'Ronald Julson 
'~Samue I H. PO'it 
"'Randall Rhea 
Doris Ann Wolfe 

Murder 2nd 

James Walsh 
Murder 1st 

Rand~ Sgulres 
Conspiracy 

Crai!! Henderson 
Robbery 1st, 

Wm. J. Gillette 

Geor!!e Windsor 
Sexual Abuse 

Will. Peter WillY. 
OMVUI 3rd 

Dona I·d ThojllpSOn 
Sexual AbLse 

James Kersh 
OMVUI 

. ,. 

CHRI S 

~James White 
James Jeffrl es . 

Nurder 1st 

JimmIe W. Ware 
Larceny 

John D. Koop 
. Robbery 

Harvey Bone 
Burglary 2nd 

WIH S. Davis 
Robbery 2nd 

James J. Ransom 
Invol. Manslaughter 

Dennis C. McGeehan 
OHVUI 1st 

AI Ian Schaffer 
Theft 1st 

AI len A. Kemp, 
Robbery 2nd 

Joel Hartin 
Burglary 2nd 

(I'le 1 Ii':. 2; f' (OJ}l () x· 
f V ~U)H(\ 'OIO'l 

~. ~L\'''H 

CHARLIE 

"'Curtis Jon Roberts 
"'Kallon Goettshe 
"'Stanley Grave's 

Edmundo Castillo 
Robbery 2nd 

Theodore Hand 
Escape 

Tlmoth~ Green 
Murder 2nd 

Wa Iter 'Hess 
Robbery 2nd 

Samuel D. Cook 
Theft 3rd 

Mark A. Harris 
Robbery 2nd 

BC\rbara J. Pru!!h 
OMVUI 

Cordel I Kirby 
PCR 

Gregor~ A. S~kes 

.J 

PAT .' ~'--________ FR_A...;.;,N:.:,.K _____ -'-__ 

"'MIchael Howell ~Th '~Allen W. Johnson 
, omas Grady "'Dale E. Schmidt 
'~Marvln Mead 
*Kevln Griffen Jod:l H. Shafer 
"'Dennis Hod!!es 

Bobble Max Phipps 

James H. Smi th 

Joe Edward Hi I I 

Donna Ricklefs 
Robbery 1st, PCR 

Kevin Van Duesen 
Theft 2nd 

Leon C. Ross 
Theft, 4th 

Lan!!rehr, Jeffrey 

Allen L. Hall 

Rick Eu!!ene White 

Walter Brown Jr. 

John David Lon!! 

~\(}J({ JCJOU!~ 

.I~ ( "".tl.rh 

Antwone Woods (2) 

Antwone Woods 

Ra~ A. Gordon 

Mary='f!HH·a41~ 
FUFI . 

Rubin E. Jones 
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I 

___ ........ --:.1 
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CORRECTIONS FORM 

C'ase: 

Docurnent: Attorney: ____ --------------------

(Page) 

1. 

I;<:::::~' 

(Gorltection) . 
,1/ (I 

// 

2. 

3. 

4. 

5. 

6. 

7 • 

8. 

9. 

10. 

11. 
: ~ 

12. 

13. 

14. 

15. 

» 

ATTORNEYS: Please do not write on the document except in PENCIL only. 

Thanks~ 
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T Y PIN G LOG 

.. FINF.L BRIEFS - APPENDICES 

DATE DATE DATE 
ATTORNEY DOCUr·1ENT DUE TO PRIN.TER F.I.LED 

. 

.-
. 

· .' .. - ", .. - .. .. . ..... . ~'. . " . . -- · ., - . _. . ... .. · 
., . •. - -

" 

.f '\ 

'C. I I 
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STAPLE 

RECEIPTS 
HERE 

. Date 

19_ From 

Travel 

To 

THE STATE OF IOWA 
For the items of service and expense enumerated below, 
which were incurred in performance of duties imposed 
bV law, and ordered by the ....................... . 

Bus, R.R., Plane 
State or Prlv. Auto Meals (Actual) 

Name and Title 

t----------------------.. -
Residence (City) 

Soc. 'Sec. No. 

Lodging (Actual) 
Actual 
Totals 
Meals 

Official DOllllclie 

Reimbursable 
Totals 
Meals 

Misc. Expenses 

Miles Charge B L 0 Total Name Cllarge 8. Lodging 
& Lodging Explain Amount 

Date 

.1. 

• , 

Actual 
Amount 

To Bu 
Relmlllluu<1 

t----l--------t--~r_----'r--~~--~--~----~-------~----_i------_4I--.------r_------~-----:U--------

n 
\ 

----....:'1 
;1 

, 

----~, 
~1 

-----lr------;----t-------Ir--------------~-------II--------~I---------~I----------I-----__ 11 ____________ \\ 
,j 

----------------·----------T----+--------11----~---~----4-------1I------------·~·------ -----11-------1 -----.. ------
II ------11 
fJ 

J-----l--------------I----J-----II----I------J··· -'--- ,-----!II--<--------1------II--------II---.-·- .. ------:{ 
'j 

il 
~---- ------~---------~----4_------11 - ---. -... ..·' .... ---------'~f ----1------1-------11-------11-----------1---._-. .----- --111------1 

;j 
1----------1--------11·------.......:(·1 

i 1===+=======~~~~~I===F==F==*==~~~~==F===II~==~~o===dF==~==~n===~J I Totals (Actual) .',; 7;5'r{ · --n---------:-lr-------U----.......jI-----.:..,I.------1r! 
\:' f~~·==~~~~~T~o=t=a=15~(~R=e=lm==b=u=rs=a=b=le=)=t=======t====~~~~==~l===~~l===~=l========]b"=··=··='="==~======!======~Ib=========dl~~~====lb========-=-J.~ ... ~ .. =-.. ~,-~:~ .. ~-.IIl~.~,~ .. =.=-=.=-=====fll 

Acculllulatlve Miles - Fiscal Year_ i 

AGENCY CERTlfIC~~;~~--··----·--··- "-. (FOR CO"MPTROLLER;S uSE ONLY)/ CLAIMANT'S CERTIfiCATION' 
I. lilt: wllllln cla;malll d.o certify that Ihe items for which payment is clalln~d were 
'urnlshl:lCl for slale business under authority of tha law: and that the charges are 
r~llsonable. Ilroper. and correct, and no part of this claim has been paid. 

I hllreby cerlify that the above expenses were incurred and the amounts are ' ...:-..-- n 
C:::~S:C:I:: should!l~ paid from the funds appropriated by: _ .. _\ oZ!., :',f 

G ••• A,m. ~ ; 

I) 
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STATE OF IOWA 

STATE APPELLATE DEFENDER1S OFFICE 

'. LEAVE APPLICATION 

Date. 

'., ... 
. AppTication. 1S hereby made, for approval of leave' as indicated 
below; in accordance with the-'pr.ovisions of Attendance and 
leave Regulation. ' 

,.- "'. ;~,' . 
1·" 

--. '. " -' 
.-

___ ~ ... Days . Annual L~ave, (Vacation') Remarks: 

N -11 

.' Famtly Personal 

'" 
.. ; ~.'. ~~:'. "I • '. ," 

" ":ro:. 
--~lE~n~d~i-ng~O-at~e~)----

Inclus-ive 

.: ... -. ,-: 
",.. .... 

\ - ~ 
It 

" 

, , 

.'-

. EMPLOYEE: 
:., 

~' ......... . .- ... : ... 

::. 

',' 

, . ,.1980:"' 
, , 

'-

I 
\. 

I 
! 

,J 

.',': ". ; ... , , .. ,',. 

f .. . 

", 

: 1".-
'. '-

STATe APPELLATE DEFENDER'S OFFICE 

.. -;:-':. 
,,' 

t .... ··.:::·,:-· ........ .. 

.:." .... 
. ~ .. ~ " 

" '. 
. "~'.~. 

. '_~.: "". 4',' ,. _,,::::::,:'~~:?:l: .. ~' 
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