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CRIME, THE LAW,
AND YOU
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tenses « robbery » extortion and black-
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ess—as a defense « malicious mischief
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intoxicated « reckless driving « homicide

while driving » assault and battery while
driving  hit and run.
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Cm Murder and Manslaughter

THE DEATH of a human being can be attributed to many causes. It can 8
be natural, quiet death or it can be violent and accidental. Some deaths G
are caused by other people; some are brought about by the deceased S
himself. The law concerns itself only with the death of a person that ' R
o results from the act of another person, Jomicide is the legal term de- O
i scribing 'such an act. This term merely defines the act; a homicide is b gl
I ‘ not necessarily a crime. ‘ , i
T ' The first requirement of a homicide is that the death must result [
from the act of a person, and any instrumentality may be used to
effect it. Even a mortally ill or.injured person can be the!victim of
a homicide if the fatal act causes death before it would have oc-
curred as a result of the illness or injury.

_Criminal homicide can be separated into the categories of murder
and manslaughter (both of which will be discussed later in this
chapter), but by no means are all acts falling within the definition

: of homicide punished by criminal law. There are certain killings that i
- : society does not consider a threat to its peace and well-being and -}
hence does not punish. ]

JUSTIFIABLE AND' EXCUSABLE HOMICIDE

Noncriminal killings can be classified as either justifiable homi-
_cide or excusable homicide. ” -
A justifiable homicide is one which is condoned or commanced
by the state. The soldier firing at the enemy, the penitentiary execu-
tioner operating the electric chair, the police officer shooting a fleeing
‘criminal, the storekeeper protecting his property from an armed :
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4 Crime, the Law, and ¥ ou

robber with a shotgun blast—all are committing homicides which
the state either demands of them or deems permissible and lawful
under the circumstances. -

Excusable homicides are killings which are not approved by law
but which are in a sense forgiven and go unprosecuted. They laclé
the el.en.lent of criminal intent, which is the basis upon which the
law distinguishes between criminal and noncrimipal acts. Exéusable
act§ are viewed as misfortunes, not as crimes, Among the homicides
which are normally excusable are those committed by misadver-
ture—such as hunting accidents or unavoidable acts of self-defense—

as v:'ell as those committed by children or the insane or oth
the 1aw does not hold fully responsible.

Thus, the main difference betwe
fiable homicides are acts that are
homicides are violations that woul
the law does not see fit to prose
help to show how this distinction
glish common law, from which our
under circumstances that fell withi
homicide was not subject to forfeit
of the deceased, whereas he would
excusable homicide even though h
would not be punished by it. Th

there is personal Tesponsibility in
fauit, |

ers whom

en the two categories is that justi-
essentially legal, while excusable
d normally be illegal, but which
cute. An historical sidelight will
came into existence. Under En-
law is derived, a man who killed
n what we now call a justifiable
his personal goods to the family
have to pay blood money for an
¢ was not liable to the law and
¢ distinction lies in the fact that
the second case, but there is no

MURDER: MALICE AFORETHOUGHT

Murder and Moanslaughter 5

robber may in the course of making his escape fatally shoot a
guard who stood in his way, and, even though he has no feelings at
all about his victim, he will still be found to have acted with
malice. The malice comes from his intent to commit the robbery re-
gardless of the consequences to public safety, not from any personal
enmity toward the guard.

The aforethought part of the definition means that the killer must
have conceived the murder at some time before the instant he com-
mitted it. The time may be weeks or only a second, but it must be
long enough for the law to conclude that the killer has to some
degree reached a decision to perpetrate the criminal act. By con-
sciously making the choice, and presumably understanding the rami-
fications of what he is doing, the killer forms a criminal intent. A
malevolent act of will is the key to the crime of murder. The law
normally presumes a malicious intent from the facts that the person
knew what he was doing and that his action resulted in death.

Criminal law takes this concept a step further and presumes
malice aforethought if it finds that a killing was the product of a
state of mind not specifically intent on causing death, but callous to
the possibility or probability of the fatal consequences of the act.
This presumed malice is applied to three primary types of cases:
negligent homicide, felony murder, and resisting arrest,

Negligent Homicide

Although criminal law does not usually punish mere carelessness,
there are some types of negligence which are so wantonly indiffer-
ent to human life that any death which results is called murder or
negligent homicide. When the obvious possibility of disaster is ig-
nored, we ‘are forced to assume that the disregard for the well-being
of others makes the person responsible as guilty as if he had a
specific intent to cause death.

For example, an otherwise sane man amuses himself by dropping

anvils from a helicopter onto a crowded street as a promotion for
his hardware store. He may not intend to kill any individual person
and he may hope that all below are unharmed, but dropping the
anvils displays such a high degree of moral insensibility that the
law presumes that he intended any killings that occur. While this is
a far-fetched situation, the same doctrine applies -to the drunken

==




6 Crime, the Law, and You

motorist speeding through streets where children are playing, or to
the contractor who sets off explosions without bothering to ‘w;rn by-
standers whom he knows to be in danger. If a person realizes gr
should reasonably realize, the consequences of his act, and act; in

spite of this knowledge, this decision accords him the legal cquiv-
alent of a criminal purpose. ‘

Felony Murder

f 1Thls reasoning is alsc used as a rationale for what the law calis
elony murder. A felony is a serious crime, such
armed robbery, arson, and so on,

When one decides to commit a felony, one is presumed by the law
iloleultejnd wllffateV(?r may reasonably occur during the perpetration of
e | n-rge. during a robbery a bystander is shot and killed, even
0y accident, the law holds all of the felons responsible for the kill-
ing ar}d not just the one who actually fired the shot.
actg;fyrzzzoncs;b;hty is su‘bje’ct to .thc limitations that the fatality be
ey t;zt ' ybthe felon’s actions and not simply incidental to
felon;’ o mCidlt i, to s9me degree a foreseeable outcome of the
by n p.oﬁce n ental fatality would be the running over of a person
e p murdr 9;1 the way .to a robbery. Thus, an arsonist has com-
g ©f 1L someone is trapped and burned to death in a build-
o e ! e set on ﬁre even though he had carefully che
ottt y was msTde. He is also criminally responsi

ath o somebody killed in an adjoining house set in fl
original fire. But there would not be a felony murdelr c

har
fatal heart attack of a passer-by frightened by the blazerge for the

as rape, murdér,

cked to see
ble for the

Resisting Arrest

Ano i T
States gi;’r strict application of presumed malice is used in some
er i . :
€ a police officer or citizen is killed in the course of

making a lawful arre
. st. If a person res; wi
might reasonably be expectedp osts arrest with such force as

Murder and Manslaughter 7

assumes a degree of pre-existing guilt on the part of the person
being arrested and reflects a desire on the part of the state to make
resistance to arrest less attractive.

THE DEGREES OF MURDER

The state statutes set out the requirements that its courts must find
to convict a man of murder. In many states the crime of murder is
divided into two or more degrees, so that the court has the latitude
to punish by death or by imprisonment, according to the degree of
culpability it finds to be present.

First-degree murder is usually defined as one which is deliberate
and premeditated or committed during a crime punishable by death.
The premeditation, like malice, need only be a decision made a few
seconds before. Second-degree murder usually includes all other
murders. These degrees are loose enough to allow judges and
juries some leeway in their deliberations. First-degree murder almost
always carries a death sentence with it, while a murder in the sec-
ond degree may bring anywhere from a few years to life imprison-
ment. ' "

The death sentence has long been a subject of intense debate
among lawyers, legislators, and penologists, who cannot agree on
either itz moral implications or its effectiveness as a punishment and
deterrent. The fact that England has abandoned the death penalty in
the last decade has added new fuel to the fire in this country. As
of this time, twelve out of the fifty states do not employ the sen-
tence of death. They are:

Michigan
Rhode Island
Wisconsin
Maine
Minnesota
North Dakota
. Alaska
Hawaii
Ore%on
Iowa
West Virginia
Vermont

.
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8 Crime, the Law, and You

A.]though many séates still have the death penalty available a
pumsh.ment, it is iess and less often used. In 1935, for éxam le 1893
executlons took place . . . . but there were only ﬁft::en in 1965 ’
aﬁ’:‘:;:;t atI}iatt:h murd.ers‘ which are planned in advance or. which
e o Whic::h er criminal I.Jurpos.e are punished more seriously
Lo & f occ,ur more impulsively or unexpectedly is another

ton of the law’s judgment that the degree of guilt is deter-

mined by the extent to whi i
: ich a cons .l . )
destroy life. cious decision is formed to

HOMICIDE IN SELF-DEFENSE

intzi:tiip:;et :‘fle}rlomwfe Wl.lich. i.s perhaps of the greatest personal
In general, ev "gp crzen s killing in self-defense.
eans inclu:jin egllperson has a legal right to use any necessary
death ,or great iodl-lmg’ to save himself from an instant threat of
possibility of makily hal:m: A}though the law recogniées the im-
harm, as this woullclig a d}stlnctlon ‘F)t.atween death and great bodily
mand that the measUr €quire supposition in many cases, it does de-
relation to the inju relsl used to defend oneself bear a reasonable
and kills another ]tor};\ferrteater.led' For instance, a man who shoots
excused by the law. a simple punch in the mouth will not be
Ther P
One, ase nﬁiﬁfrfféalbq“al‘f?%‘ms to the privilege of self-defense.
jury be obvious to aa ove, is that the threat of death or serious in-
test is objective. If t}feaso.nable person under the circumstances. The
will be enouh -t ere is reas"c.mable fear of impending harm, this
Bh 1o excuse a homicide even if the danger was ir; fact

not as great i
g as 1t seemed. The threat must also be an immediate

one, for the [
law does not allow speculaticn or recognize the use of

preventiv
D 111(5 f;);ce. Jusf: as the law will not imprison a man becau
life in order ¢ szmlt a crime, it cannot permit a person to tak N
though o enc;morestall an anticipated threat to his own. Thus e;
. Yy may serve noti i ‘ P2
within the « : ice that he intends to ki
future men:::k’lz o ; annot kill him with impunity on the b:;llls g’fo 2
- In order to establish th i '
self-defense is legiti the point at which i
e is legitimate, the criminal law requires that 3‘1‘3 f'iht .
[ lere be an

Murder and Manslaughter 9

overt act, the nature of which clearly demonstrates malevolent inten-
tion. ‘

_ The most familiar example of this idea is the classic Western
“shoot-out” in the street. In this confrontation, one of the duelists is
a killer, and the other, a citizen acting in self-defense. This is the

_reason that the “good guy” always waits for the “bad guy” to draw

first. The “good guy,” even if he is the sheriff, cannot be excused by
the law if he shoots simply because he knows that he will scon be a

target for the other’s bullets. He must wait for the killer’s overt act

of drawing his gun.
Unfortunately for the credibility of this great folk myth, there are

two further limitations on the right of self-defense, which may make
the “good guy” a murderer even if he waits for his rival to draw
first. In the first place, if a man is involved in a fight which he pro-
voked, or if the threat to his life is only a countermeasure to one
initiated by his own action, the right of self-defense is lost. So if the
hero was only pushing the villain around a bit and the desperado
drew, the hero would have the privilege of self-defense. But if the
hero was inflicting grave physical harm, he would have to face the
consequences without that legal shield. In the second place, the law is
more interested in preventing killings than in anything else, and it
requires that the person attacked make every reasonable and prudent
effort to avoid the contlict, even by running away if necessary.

The one time when this limitation is not imposed is when a person
is threatened in his own home. He need not retreat from his house,
and this privilege is extended to his family and even his guests. In
the eyes of the law, a man’s home is his castle.’ .,

A person has the same right to defend another as he does himself.
A bystander may kill someone about to drive a knife into someone
else’s back, provided that such drastic measures are necessary. But
he had better be certain that the threat which he sees is a real one.
Because of the possibility of mistake, and the fact that the law rarely
allows the excuse that the defender misread the situation, there is al-
ways a great danger in intervention, As to defending one's own family,
the limitations are less strict, allowing a man to protect his wife and

children with somewhat less fear of the consequences than would be

the case for a stranger.
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MANSLAUGHTER

The crime of manslaughter includes all homicides which are neither
murder nor excusable. It usually falls into either of two cate’goriés—-—
voluntary or involuntary. Voluntary manslaughter involves acts which
wou‘ld be murder except that the law finds extenuation in the lack of
malice. Involuntary manslaughter involves deaths which were not in-

ten.ded but which are criminal because of the circumstances under
which they happened. .

Voluntary Manslaughter

A voluntary manslaughter is an intentional homicide done under

the c . .
4 ompelling influence of a passion stemming from an excusable

provocation. This definition must be filled out, since there are a num-
ber of.legal requirements which must be strictly fulfilled before the
};1w will .;efiuce what would otherwise be murder to mans’laughtér
dhree. primiary elements.must be present: (1) the killing must bt;,

one in the heat of passion; (2) the provocation must be adequate;

and (3) there must be a ¢ .
A ausal relat i .
and the fatal act. ionship between the first two

THE HEAT OF PASSION (.

e of o miotable passion induced by the provocation. This
where it is sufﬁci:ntg? far beyond mere anger; it must reach a point
e o override the moral and law-abiding nature of
Iy person,
fllwill The quest alllld not just the extension of previously existing
controlled by pase on ; g‘ courts' must ask is: Was the killer actually
o Sude the Lo i'nn. ince tl?ls'qu‘estion is so exceedingly difficult
one, trig’gered imn;ecllj‘oief the' limitation that the passion be a sudden
the restraining hand 1fa ely by the provocation and acted upon before
no specific period :f I:niio?shizel:laiﬁme - ;egain. contsl Although
only f ! as a yardstick, the la
laclz ¢;cm r:;:raslonable t‘xme, after which a person must suf:f‘érﬁf)crﬁl::
ol by facing a murder charge. The law sees vbluntary

Murder and Manslaughter 11

manslaughter as an almost reflexive reaction to an event, which by-
passes reason to satisfy a sudden paésion, after which a return to
normal social thinking is expected.

An objective test is used t0 ascertain what length of time should be
sufficient to allow the blood to cool down in a particular case. Nor-
mally the span of time varies with the severity of the provocation and
the surzounding circumstances. Tt may be a second or two or con-
siderably longer. For example, a person might be expected to recover
his control sooner from a blow to his person than from seeing his
wife murdered. But no matter how great the passion one may have
reached as a result of the provoking act, once it has cooled there is
no longer any mitigating factor:

The second important limitation on voluntary manslaughter is that
the provocation must be adequate to cause the passion. The ade-
quacy of the provocation is based on the relationship between it and
the reaction to it—the homicide. If the provocation is not proportion-
ate to the killing, there is no mitigation. Several types of provocation

must be considered.

PROVOUCATION

Words alone are virtually never sufficient to provide a legally ade-
quate provocation. The law has adopted a “sticks and stones will
break my bones” policy on the assumption that the average person
can ignore mere words or at Jeast keep himself in check.

Words may be sufficient, however, if they describe an act which
would in itself be adequate provocation, since in that event it would
be actually the act which provokes, not the words. For example, if a
man boasts to you that he has just raped your wife, and you have
reason to believe him, there would undoubtedly be sufficient provoca-
tion, even though you have only the words to go on. You are incited
to passion by the rape of your wife, not by the words. This exception
holds true even when the fact which the words allude to is untrue,
provided that the hearer believes it, if it is reasonable to believe if,
and if he acts on the basis of it.

Insulting or any other gestures do not provide legal provacation,
unless they show an intent to do great bodily harm, as in a fight.

The usual source of provocation in a voluntary manslaughter i8
some sort of physical attack on the slayer by the deceased. Such an

ST B
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12 Crime, the Low, and You

attack, whether it be direct, like a punch or a blow with a weapon
or indirect, as from a bullet or thrown object, will often provide ade-’
quate provocation in the eyes of the law. Yet it is obvious that not
all physical aggression would be enough to trigger the passion of a
reasonable man; indeed, it takes something fairly potent to create a
legally sufficient provocation. Ordinarily a slap on the face would not
be enough. An attack with a knife may or may not be adeqt:até, de-
pending on the injury inflicted and the ferocity of the attack. No list
of specific acts which would be adequate provocation can be given
Pecause each act is judged in relation to the countermeasures no;
in the abstract. Throughout, it must be kept in mind that, beside; be-
ing adequate in itself, the act must actually set off the passion, and
tha.t Pas.sion must be the motivating force behind the killing, Al,l evil
or injurious act does not in itself constitute a legal license to kill.
There are some acts which are deemed so infamous that they will

very oFten provide adequate provocation when they affect the slayer.
These include adultery involving one’s wife, rape of one’s wife or other
close rel.ative, seduction of a daughter, and murder of a member of
the family or sometimes a close friend. The courts will often view

these cri i
cnmes as heinous enough to arouse homicidal passion in a
reasonable man.

The so-called “unwritten law™
he has caught committing aduite
Texas, and there quite strictly, A
manslaughter, but only in that o

that a man may kill another whom
1y with his wife is applied only in
dultery is adequate to make a killing
ne state is it enough to excuse it.

o THE CAUSAL RELATIONSHIP

e third requirement o '

two .together. There must bi ‘;Oi‘:]t;liyr:;?sm‘lghter e the suor.
ocation, the passion, and the killing,

'J ack and Jim are bitter enemies, Durin
sl}ces off Jack’s arm with a meat clea
his back. Jack grabs a chair and
which results in instantaneous death.

. There seems to be a good case fo
since the loss of Jack’

g an argument, Jim suddenly
Yer ‘v'vhich he had hidden behind
hits Jim, inflicting a concussion

| I voluntary manstaughter here,
§ arm looks like an adequate provocation. But

ugh, J jack must prove several thingg, First, he
ss of his arm provoked a fury which negated his

PRI s SR D R VR

onship between the prov- -
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reason sufficiently so that he was driven to kill Jim. Second, he must
show that this fury had not abated at the moment he smashed Jim.
Finally, he must convince the court that the slaying can be traced to
the provocation of Jim’s attack alene, and not to his pre-existing
hatred of Jim. If the provoucatibn was sufficient in itself to cause the
passion which led Jack to kill Jim, there is definitely a case of volun-
tary manslaughter. But if the provocation merely provided an excuse
or further reason for doing away with his enemy, then there is an
insufficient causal connection, and the charge is murder.

Involuntary Manslaughter

This crime covers killings which are not intended by the slayer but
are not excused, since they involve some element of guilt on his
part. In much the same way that the law sees malice in a felony
murder, it finds criminal responsibility in the fact that the killing was
produced by an unlawful act or by gross negligence.

DEATH DURING COMMISSION OF AN UNLAWRUL ACT

A slaying resulting from the commission of an illegal act not
amounting to a felony is one form of involuntary manslaughter. When
a person embarks on such an act, he assumes an increased liability
for the safety of others; if there is a homicide produced by the act,
the law does not excuse it even though there was no intention to kill.
An example demonstrating that intention does not play a part is that
of a doctor performing an illegal operation which.is not a felony. Even
though he has the best interests of his patient in mind, the operation
is an unlawful act—and if his patient dies, the doctor has committed
manslaughter.

There are, however, some limitations on this general rule of crimi-
nal liability. The infraction must be such that the -average person
could anticipate that there might be danger to life. In addition, the
death must actually stem from the illegal act and not be simply an
accident incidental to it. A distinction is often drawn by the courts
between an act which is unlawful by its very nature, such as stealing,
and an act which is unlawful because it is prohibited by statute or
ordinance, such as hunting out of season. A thief who caused a death
while fleeing from the police would be guilty of involuntary man-

_




14 Crime, the Law, and You

slaughter, while a hunter who unintentionally shot and killed a person
while hunting out of season would not be.

DEATH DUE TO GROSS NEGLIGENCE

Death due to gross negligence is also involuntary manslaughter, The
act must consist of reckless or wanton behavior in regard to the safetSr
and well-being of others. The greater the potential for causing death
inherent in the act, the greater the responsibility for the result. A per-
son handling a deadly weapon or explosives or poison can be guilty
of involuntary manslaughter if death resuits because of his careless-
ness. But if he was burning leaves, and a death was caused because a
wind came up and set fire to a nearby house, it would be an accident.

Sexual Crimes

SEXUAL CRIMES are punished more strictly in criminal law than are
most other crimes. A sex crime not only damages the victim in a
particularly repulsive way, it is also an affront to the sens¢ of decency
and 'to the mores of the community as a whole.

RAPE

Traditionally, rape is considered second only to murder in serious-
ness as a crime, Punishment is particularly harsh. Eleven states pro-
vide the death penalty for rape. Nineteen other states subject the
rapist to imprisonment up to life,

The definition of rape requires that sexual intercourse be had with
a woman against her will by force or the threat of force.

It is not always easy to define what constitutes force. There must
be enough exerted by the man to overcome the woman, and enough
resistance by the woman to show beyond question that she does not
at any time willingly take part in the act. It is assumed that most
men are physically stronger than most. women and that there may
come a point in the struggle at which she realizes that further physical
resistance is futile and may, indeed, result in grave injury to herself.
This does not mean, of course, that she can then settle back and
enjoy what is happening, Her actions throughout the encounter must
be nonconsenting—she must be completely noncompliant—and at no
time may she give any indication of being a partner in the act.

Lack of consent does not require actual struggle. A threat is suf-
ficient reason, as long as the threat of danger is so serious as to make
any defense ineffective or more serious than the rape itself. A knife
held at the woman’s throat would constitute such a threat; another
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16 Crime, the Law, and You

would be a threat to harm her children or other loved ones, A simple
threat of robbery is not sufficient. Society feels that it is better to be
robbed than raped.

A hu.sband cannot legally rape his cwn wife. ‘Though he may take
her against her will, the fact that she consented to the marriage pre-
sumes that she gave him blanket authorization to all acts of copula-
tion as long as they continue to be man and wife.

I-Jsually' there has to be sexual intercourse for rape to take place
This requires that there be an actual penetration by the male. Therf;
does nf)t necessarily have to be an emission, but there has to be
som‘ethmg beyond a disrobing or external contact. If there is no pene-
tration, the crime can only be an assault of some kind, )
wi’f}?i?i :;Syuzszunlxlan to induce a. w?man to have sexual intercourse
e 4man Ca y-not rape. This kind of fraud occurs, for example,
ko fonvmc:e:s @ woman that they are married when he
ing the oy nlnshacf1 they are not. The courts have held that in accept-
hosever, :h- ai consented to thf: ?xct itself, Some state statutes,
e ) 1s loophole b}r providing special sanctions for such

- rt}s so that they end up in the category of rape,

] aiera:; :l}ztc taﬂx}voman has a history of promiscuity usually does
o 15 o protens o at a rape has been committed. The intent of the
or theit o women from the threat, regardless of their morals
reerdioss of . cei: They feel that a rape continues to be a rape
her reommi 1 n Vpar'nc'ular woman. Courts will, however, consider

etermining whether or not it was with her consent.
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where a woman, because of delusions or hatred or mental disturb-
ances, has sent an innocent man to jail or even to execution.

In an attempt to offset somewhat this double standard of belief in
testimony concerning rape, some other rules have been stiffened. For
example, a court is not likely to give credence to the woman’s story
if it is not made immediately after the event. It is recognized that the
relationship between a man and a woman can change over a period
of time and that she might later become vindictive by using a past
affair as the basis for a charge of rape. Unless the woman has strong
reasons for not having reported the rape earlier, her charge made at a
later date will probably be ignored,

Statutory Rape

A man can be convicted of rape even when he has the woman’s
consent. This occurs when a state sets a specific age, usually between
sixteen and eighteen, below which a girl is incapable of consent.

The reasoning behind this is that a girl below a certain age is not
able to understand the full significance of her act and is not aware
of the possible consequences. Furthermore, she is perhaps more
naive than an older woman and more easily seduced by a man.
States also make the moral determination that the purity of young
girls must be maintained and that it is the man’s fault if it is not.

As a consequence, the law says that all and any consent is of no
value and that the man is guilty of rape. This is so even if the girl
has induced and ardently cooperated in the incident.

The statutory rape rule sets an arbitrary age and is necessary in
most cases as a determinant. But in other instances it can be op-
pressive. Many of the southern states allow marriage when the girl
is as young as fourteen. With the rape statutes as absolute as they
are, it can be seen that if a young couple moved to one of the states
which set the age at eighteen the husband would become a rapist. As
absurd as this may sound, there is no provision for making an excep-
tion to the rule,

Another problem arises in the case of a mistake. In the past, the
state statutes in this country made no allowance for the case in which

- the man thought the girl was of age. In recent years, a number of

courts have created exceptions to the law in hopes of avoiding just
such a situation. Some states have made allowances in their statutes
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18 Crime, the Law, and You

fo.r males of a similar age. Thus, a boy as youthful as the girl who is
within the protection of the statute will not be punished, since it is felt
that, under the circumstances, the activity was mutual. In other
states there is an’outright declaration that a boy under thé age of

fourteen i‘s incapable, as a matter of law, of cohabitation and is
therefore incapable of rape.

INCEST

Histqﬂcally almost all societies and religions have been against
.se.xual Intercourse between people who are closely related. This is
mCt.:st, although different societies—and the several state.s of ﬁie
United States—may differ on the degree of kinship required to con-

stitute ;nf:es.t'. Some states limit the area of incest to sexual inter-
course within the immediate family,

child or a brother and sister; some e
and uncles and first cousins.

Unl:
founzhka.lthe cas-e of rape and statutory rape, both parties can be
guilty of incest. There is one exception: a person who is

insane or \
Very young or who suffers from some inadequacy recog-

nized by law would be immune from prosecution,

fions with & brotier-'. 1 hese m-ake }t a crime to have sexual rela-
tinge. The ressans f1n~ aW or sister-in-law or others related by mar-
oppressive. There j or this are vague and weak and often become
relatives a.re concels 1210 quesflon of health, as there is where blood
faith desire ¢ med, ané it tends to restrict people who in good
€ 10 marry. The idea of a widow marrying her brother-in-

law is not u i
nusual; in fact, in
» 11 some cultures it is :
SO : . b encouraged,
me states in the union such marriage is illegal ged. Yetin

such as between a parent and
xtend the area to include aunts

ADULTERY
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sexual intercourse between a man and a woman, at least one of
whom is married. And it is treated as a misdemeanor punishable by
fine or imprisonment of up to ten or twelve years.

Some statutes will not cause punishment if the parties are the least
bit subtle in their actions. They require that it be committed openly
and notoriously. Illinois is such a state. Other states will punish
adultery even if it takes place in the seclusion of the home. Indiana,
for example, requires only that there be cohabitation, and Vermont
imposes a penalty if an unmarried couple is found in bed.

The punishment, as we have said, can vary. But some states go
to extremes. Alabama sets forth a standard and then provides for a
doubled punishment in the event that one of the parties is a Negro.
Massachusetts doubles its penalty if the woman becomes pregnant,

As in the area of statutory rape, “a mistake” will not be sufficient
defense against a charge of adultery. Even if one party honestly be-
lieves tnat the other is not married, it does him no good. The most
it can do is lighten the penalty.

The states vary to a great degree regarding the party who is to be
punished. Many punish both, and others limit it to the person who is
married. Some punish the married person only if it is a woman. This
is obviously discriminatory. In any event, the one who is not pun-
ished under the statute concerning adultery does not necessarily es-
cape censure. He can still be punished for fornication.

The imposition of criminal penalties for adultery is not common,
even in view of the fact that this ground is the basis for many di--
vorces. The courts and authorities are not willing to take the initia-
tive in prosecution. They usually have to be forced to take action,
and this happens rarely.

FORNICATION

The Kinsey Report estimates that 95 percent of our male popula-
tion engages in fornication, adultery, bestiality, or related acts. It
also reports that such acts are criminal offenses according to the .
statutes of most of the states. The conclusion to be drawn from this is

that all but a small minority of our men rightfully belong in fail.

About two thirds of the states have made fornication—an act of
sexual intercourse between persons not married—an offense. Limita-
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tion of this sort is not based upon common-law doctrines developed
in the courts of England, as are many other areas of our law, The
English courts rarely imposed any restrictions upon one who forni-
cated. It was not considered to be unnatural or unusual for a man,
married or unmarried, to have an affair with a woman., The only

tantly and openly done. Then it constituted an offense against the

general public and was punished not as a sexual offense but as a
conspiracy.

'The ecclesiastical courts were the only ones to forbid formally cer-
tain sexual acts. They considered those not connected with the mari-
tal state to be immoral. However, the most they could do was force
the offender to do penance or to endure public disgrace.

The greatest effect of the rulings of the ecclesiastical courts was
felt in'America. The Puritans and other settlers, because of their
close ties with the church, brought with them the restrictions of the
Church of England. And they imposed them upon the colonists, not
through religious means but by legislation. This legislation has ’been
adopted by most of the states.

The statutes vary widely in both the cate
ishment of the offenders, Some w
others, as fornicators. Some impos

Many states say that intercours
woman is adultery for her but not
at most and, in some Places, of no
married. Some states—California
rules upon both parties. The
tery. If he or she is unmarrie

Most of the statutes requ
not necessary that the peopl

gorization and the pun-
ould- punish them as adulterers;
€ no punishment at all,

¢ between a man and a married
for him. He is guilty of fornication
thing at all. This is so even if he is
, for example—impose the same
party who is married is guilty of adul-
d, it is fornication,

ire only one instance of adultery, It is
e be living together or that they ha\;é met

constitutes a violation. Ba
has to be lewd and the pa

could not say for certain
it would not,

sif:ally we know only that the relationship
rtxc?s have to live together. Beyond that we
which act a court woulg punish and which

Instance which would warrant legal sanctions was when it was bla-

Sexual Crimes 2]
SEDUCTION

In view of the rationale behind the doctrines of rape and fornica-
tion, it is not surprising that a penalty should be created for seduc-
tion. As in rape, there is a recognition of the weakness of a woman
and an attempt to protect her from the superiotity of the male. And,
as with the rule on fornication, this is a doctrine that has been devel-
oped by the legislatures of the United States. There was no common-
law basis for it in either British or Roman law.

Within the thirty-five states that have laws concerning seduction,
there is variation in all the statutes. A few would require that there
be a promise of marriage. The man has to have promised the woman
that he would marry her if she would have intercourse or have
stated that he would not marry her if she did not consent. It has to be
shown that such a promise or threat was made and that it actually
influenced the woman.

A larger number of the states have broader statutes. They not only
call the promise of marriage a seductive inducement, but include all
forms of trickery or deceit. The purpose, it is felt, is to protect the girl
from the many means that a man has at hand to rob her of her purity
that do not come under the heading of rape. This type of statute
would cover any attempt to play upon the gullibility or naiveté of the
woman. It applies to any type of act to which she does not com-
pletely and willingly comply.

With statutes such as these, there is a great danger that they will
be used in a way which was not contemplated by the legislators.
There is a distinct possibility that a woman, jilted by her lover or
finding herself pregnant, will attempt to use their intimacy against
him. Since the statutes are not intended to punish a man to whom a
woman willingly submitted, a strong obligation is put on the woman
to prove seduction. Unlike the case of rape, her own story alone is
not sufficient. There must be some corroboration, There will also be
inquiries made into her own past activities and standards of morality.

Another aspect which tends to keep seduction cases out of court
is the provision in most states that if the man marries the woman the
prosecution cannot take place. The statutes first make the act of in-

tercourse in contemplation of marriage a felony. Then they make an
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22 Crime, the Law, and You

exception by telling the courts not to prosecute the man if he has
since married the girl. While such a provision is good in that it both
assurcs that he carry out his promise and protects the integrity of the
woman, it is widely criticized. It gives the woman a powerful
weapon—maxriage or jail. The result is an undesired marriage which
tends to create marital problems more serious tharn those produced
by the original seduction.

ABDUCTION

Abduction, often confused with seduction, is not similar to it except
in a few respects. There is no necessity that there be cohabitation.
There only has to be a taking of a woman by arother man or woman
for the purpose of marriage, prostitution, or sexual intercourse. There
has to have been some sort of fraudulent or deceitful persuasion
which induced her to go, and she must have left someone else. Thus
it can be -een that this could only be the prelude to seduction, It
would be the seduction without the intercourse. It would be the con-
Yiflc.ing of the woman that she should join the man without the actual
joining,

For a conviction of abduction, there must be an allegation that the
woman was taken from a specific person. Without this, there is no
cuime. If the woman is living away from home alone, it makes no
difference where she is taken, even if she is under age.

The.courts use a great deal of discretion in 1mposing penalties for
abduction. Although it is a felony that could warrant a jail sentence,
they u.sually ailow the man to get off with a fine. The reason is that
thers is no problem of honor or protection of the woman, because
there was no sexual intercourse. In fact, there are usually some honor-

able mten'ti.ons to marry on the part of the man who acts in spite of
the opposition of the parents of his lady.

PROSTITUTION

. The existence of the prostitute and her trade was recognized as
t;r ba;k as the beginnings of organized society. And since that time
¢re have been many attempts to suppress it, All have been unsuc-

&
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cessful. While there are strong moral principles and sociological in-
terests pushing for its abolition, there are equally strong—if not
stronger—forces pushing for its continued existence.. Prostitution is
firmly establishied in our society. Combined with this is the fact that'
it has arisen to satisfy a natural desire of man, which would have
to be suppressed as well.

Legally the crime of prostitution consists of promiscuous sexual
intercourse with more than one man. There is no necessity that
money change hands, and the woman does not have to establish her-
self as a business enterprise. It is simply the sexual activity that makes
her a prostitute and that constitutes a crime.

Although the law may seem unduly harsh on women who could
fit into the legal but not the social category, this is not necessarily
so. The wording is set out to avoid the possibility of a defendant
escaping through loopholes in a law differently stated. As long as
law enforcement agencies can be depended upon to use some dis-
cretion in making arrests, there is assurance that nonprofessionals will
not be prosecuted. Besides, in accordance with the general mood of
acceptance of prostitution, both jail sentences and fines tend to be
light.

The crime which has a far greater effect on the public conscience
is that of abduction—the taking of women for the purpose of prosti-
tution. Society seems to feel that once a woman has become involved
in prostitution she is tainted for life. Penalities are especially severe
it a woman is taken without her consent, by means of promises,
persuasion, tricks, artifice, or strategem. Statutes.impose punishment
on the man as well as on the woman herself. And transporting a
woman across state lines for immoral purposes is a federal offense
under the Mann Act.

The keeper of a house of prostitution commits a criminal act. It is
necessary, however, that the house be used more than occasionally.
It has to be in regular use. But the girls do not have to live there per-
manently, and the place does not have to create a disturbance. Nor
does it have to be publicly known or displayed. All that is required
is that prostitution regularly take place within its walls. The punish-
ment will then be extended to the manager, the women, and in some
cases to the men who frequent it.

L am o,
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24 Crime, the Law, and You

One of the most deplorable by-products of prostitution is the pimp.
He is one who procures women, puts them into service, and then
obtains clients for them. In return he is awarded a share, usually a
major share, of the earnings. In effect he lives off her flesh. Society
expresses its distaste for the pimp by making his activities a serious
crime with severe penalties.

BIGAMY

Most states make it unlawful to marry a person when one is already
married to someone else. In other words, it is a crime to be married
to two people at the same time.

Legally the grounds for the sanction are in the contract. The first
r.rfarriage is considered to be a contract which must be terminated by
divorce or death before a second contract of marriage can be en-

tered into. If the second one is made without terminating the first, the

first is violated.

A further implication created by the legal grounds for bigamy is the
fact that it can only be punished in the state of the original marriage
unless there are provisions otherwise. The original contraci of thc;
first ma.rriage took place, for instance, in state X. That contract was
fngde within and according to the laws of that state and, if it is broken |
1t is that state’s statutes that are violated, Thus if the second marriagé
ta}ces place in state Y, there is no violation of Y’s laws, but only of

8. Y will do nothing, and X can do nothing until the’ bigamist re;

turns. It should be noted, however, that in many cases state Y will
allow state X to come and get its man.

Since this is a statute, and since much statutory wording is loose,

.there is not. a very clear distinction made between willful and know-
ing a'nd unintentioned bigamy. There is a good possibility of a ;re;
Irilz:rnagedby a perso;n who mistakenly believes that his first marriage
inva;?i ; . Such a Cerl'lmSta.UCﬁ arises in the case of a divorce that is
be]ie\l, . <l)tr tze}a;ons (;f 1m;3roper procedure even though all involved
etson e b foo ) or‘m thfa case of disappearance of a spouse. A
t}ﬁnks o Inave_s that he is free to remarry, either because he
o rnage hz'is been .legally terminated or that his spouse

» becomes a bigamist. He is subject to criminal penalties if his
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first marriage is then declared to be still valid or if his first spouse is
found to be still alive.

The courts usually make exceptions in cases such as this. They
will overlook the final conclusions and consider the good faith of the
parties. If it can be shown that the parties honestly believed them-
selves to be unmarried and that they have taken all possible steps to
assure thernselves of it, they will not be punished.

Statutes also provide for this by declaring that, after a period of
time, usually five or seven years, a person who has disappeared is
legally dead. Thus the spouse is free to remarry even if the other
party should reappear later.

Just as bigamy cannot result if the old marriage is dissolved, it can-
not result if either marriage is invalid. If there is no first marriage,
there can be ne contract to be violated by the second marriage; simi-
larly, if there is no second marriage, the first is not violated. Con-
sequently, if it can be shown that a marriage is invalid for some
reason, that marriage is assumed not to exist, and there can be no
bigamy. : _

It should be noted that some states recognize a common-law mar-
riage. If a couple lives together for a period of time they are consid-
ered to be automatically married. Thus if either has been married
before the cohabitation or gets married after it, he or she runs the risk
that the second relationship is bigamous.

SODOMY

The term sodomy is derived from the name of the biblical city
Sodom, which was destroyed by fire and brimstone to punish its citi-
zens for their unnatural acts. At one time the acts subject to punish-
ment comprised only a few categories, which fit under the general
heading of “not lying with a person of the opposite sex.” Even in the
time of Henry VIII the definition was not as broad as it is today, for
it gave sanction for what we would consider the more despicable
crimes.

In essence, sodomy would include all copulations other than socially
acceptable sexual intercourse between a male and a female, Thus
any heterosexual activities involving the unnatural use of the genitals
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is prohibited. This includes fellatio, which is an act involving oral-
genital contact, and cunnilingus, which is oral-vaginal contact. It
would cover any genital-oral contacts such as are described by the
- crime of buggery, which is a term derived from Middle English. When
involved in a war with the Bulgars—considered to be among the least
civilized of races—the English were introduced to a practice involving
anal contact between man and beast. This they called Buggery, which
is probably derived from the word Bulgar. The term has since come
to apply to anal contacts between men and women, with the term
bestiality being reserved for human-animal relationships,

Today the statutes prohibiting sodomy are vague. They are so
written as to be capable of including any of the above acts, plus
homosexuality, lesbianism, and even masturbation. The vagueness of
the statutes has been remedied in some states, notably Minnesota, New
York and Washington, where they set out the precise crime and the
act or contact necessary to constitute
wording in the statutes has served
offender.

a violation. Elsewhere, vague
either to aid or to hinder the

Courts, in some instances, fail to force the prosecution to state with

any degree of clarity the exact act complained of. This refusal to

describe the charges often makes automatic an imposition of punish-
ment. It denies the accused of his constitutiona] right to know the
exact charges against him or the reasons for his punishment. It tends

to draw the whole proceeding back into a dark area not subject to
public review.,

Prosecutions in the area of sod
today., Although the Kinsey rep

common occurrence among far
are unusual.

omy are not often seen in our society
ort states that bestiality is not an un-
m boys, charges based upon the act

There are a few cages involving minor children attacked by older

persons, usually men. This repels the public conscience more than

most acts and consequently is punished more severely,
Some of the cases arise betw.

accuses the other of such acts jn
statutes thus seem to bring out in
to the privacy of the home. The
any act of spdomy share equal g
accusations by a spouse,

seeking grounds for a divorce. The
to the open acts normally restricted
fact, however, that both parties to
uilt would seem to discourage such
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HOMOSEXUAL CRIMES

The statutes of many states set aside a §pecia1 arealtoctcisi\i;r V:}:E
al. He or she is a person who camfas on ‘se)'(ua a A
e eon his or her own sex. The activities within the [.)rohlbﬁe
s lsx;)hére from mutual masturbation to cunnilingus ‘and
- rangg 'inythe crime under the heading of sodomy. State .1eg1.sla—
?1?::3] afl:Zl t;latg some unique quality of the homosexual puts him in a
- Whid;nr;lugﬁssi?;iizgz sodomy ar“e somewhat ineffectiv.e
rljhe tllllo homosexual, because they require proo-f of an acFual physlx-
o Due to ;he nature of the act, this is almost 1m1.)ossﬂ.) e
- enco}mte;t is difficult to determine when and where an act 1s going
N eStabhih' alnd even more difficult to witness it. Consequently, the
Eﬁ]l?kt?rx?ea;iosecution occurs would be when one party reports the
i i i n guilt. .
Oth'l?; alrllgnllrcl)szf}(i(:l :t(zlrtnultt:stﬁalwl: n(i\:de %t a crime “to frefquent o.rt tli(r):;e;
y iciti urpose of commi
ab‘(’“t o P“}zliﬁal;‘li‘;e (S)cr)hzlttllllef rllzaz:/ldfr?:sg’e %hr: law seeks to .stop
ho islgealgfl the street before it gets to,the seclusion of a.tpj:;::i
gtzlgirng. It is aimed at the solicits.ztion and proptc::s; ttrzesttzz r; -
ever it takes place—in restrooms, 1n taverns, on

VOYEURISM

; i ism. It
Voyeurism is recognized more readily as Peeping Tfm\l;ithout
amozits fo looking and seeking to loolf at naked li)ecgt)a(:mes o
their knowledge. The ordinances of most cities and t fh e e
fow statss oisks it 4 sisdepeanct e & P‘;flfson Itlo‘r:z:s‘;on of privacy
; i jurisdictions do so through 1
robing privately. Other jur : N
or nuisance laws. But they all aim at the same end. view of a naked
kIt is required that there be more than a chancc;1 ’gées s
d actually ,
A 0 be shown that the accuse _
person. It has to b & habitual thing,
i a habitua g
seek occasions. It has to be a e en-
Wa%}:: punishment is more in the nature of rehabilitation than p

alty. The offender is usually a sick person who needs help.
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EXHIBITIONISM

Exhibitionism is simply indecent ex
from wearing a topless bathing suit to r

The crime is in the actual exposu
the punishment follows, But the de
type of punishment vary from stat
town. It depends upon the gener
munity,
. The type of punishment d
If it is a deliberate exhibiti

posure, It includes everything
elieving oneself in the street,

re. Once the fact is established,
gree of exposure allowed and the
¢ to state and even from town to
al outlook of the particular com-

epends upon the occasion and the person.
on, the accused would probably be fined
e shown that the incident was caused by

Abortion, Assault and Battery,
False Imprisonment, Kidnaping,
Sticide

ABORTION

IT HAS BEEN estimate’ -that a million criminal abortions are per-
formed every year in tiwe United States. If this figure is correct—and
there is no reason to doubt it—then one fifth’ of all pregnancies are
terminated by abortion, an act prohibited as a crime in every state in
the union. Since the great majority of the people involved in this far-
reaching criminal activity are otherwise law-abiding citizens, the valid-
ity and utility of laws so widely violated have naturally come into
question. '

There are always people who are ready to break any law, but
abortion does stand apart from most other crimes in several significant
ways. Its most obvious characteristic is that it involves no “victim” in
the usual sense, '

The fetus is a living organism, yet there is some debate as to at
what point it can be termed a human being. It cannot assert for itself
any legal rights, and its existence is in fact threatened in most cases
by its mother, the very person on whom it solely depends for life and
protection. But since the identities of mother and unborn child are
nearly one, the question of whether or not a woman should be al-
lowed to destroy a part of herself raises many of the same perplexing
legal and moral questions that suicide does. As with suicide, there is
a moral consideration, The belief in the sanctity of even embryonic
human life has prompted the states to establish themselves as the
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Protector of the unborn infant by enacting the stringent prohibitions
in force at present.

Elements

An abortion is basically the inducement of a miscarriage, or the |

expulsion. of the fetus from the womb before it is capable of inde-
Peudent llf?. The crime of abortion usually consists of any actual or
}ntended. wxll?ul killing of an unborn child by any means. Many states
mcludde.m this definition any furtherance of the abortion by recom-
mendations, counseling providing of instr k
i ument ‘
o S ts or drugs, or any
' The varif)us state laws focus on the attempt to produce a miscar-
gagg, and in most states it js not necessary that the fetus actually
¢ destroyed. The intent to cause the death of the unborn child or
th.e attempt to accomplish that end
?:f:lnt'the bounds of the crime, Surprisingly, but in line with the con-
eon dra 1on on the act rather than the result, in some states a woman
e ?c;(t ev.en be pn.agnant, so long as some action or operation is
Criaken in the belief that she is. However, there must always be a

specific i .
“E);(Zﬁ: 11.1t6(:int to Eau:se the death of a fetus unlawfully, If a doctor
umelatodm uce a miscarriage unintentionally during the course of
when }fe siurgliri’- o : husband were to produce the same result
ruck his wife without knowing he , '
.. r to be pre
would be no criminal abortion, pregnant, there

is sufficient to bring a person

v s .
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harsh for her than for another person perpetrating or aiding an abor-
tion. There seems to be some measure of legislative and judicial
sympathy for the weakness of the mother and for the often very real
threats which pregnancy may pose to her well-being, but none for
those who encourage her or enable her to extinguish the life of the
child growing within her,

Although the prosecution of the abortion laws is aimed primarily
at the professional abortionist, by the terms of most of these statutes
a wide range of persons connécted in varying degrees with the crime
may be held criminally responsible. A physician who prescribed a
drug used to bring on a miscarriage would violate almost all the
statutes, as would a druggist who filled the prescription with knowi-
edge of its intended use. A friend who counseled an abortion or
recommended a technique to achieve it or a husband who directed
that it be attempted would be guilty in many states. Some statutes
also prohibit and penalize any advertisement or publication methods
of inducing miscarriage or of persons willing to perform such opera-
tions.

Lack of Intent

Abortion diffcrs from most other crimes in that it does not re-
quire the presence of a criminal intent. The intention to perform the
act itself imposes criminal liability, even though the destruction of
the fetus may be done in good faith with the best interests of the
mother at heart. It is this aspect of the crime which poses a great
dilemma to doctors who are confronted by patients who either desire
an abortion for personal reasons or who exhibit physical or-mental
symptoms which suggest that a termination of the pregnancy may be
desirable. All too often a physician’s professional judgment may come

“into conflict with the provisions of the criminal law.

Seacial Problems

Although, in some extreme instances, abortion is justified by law, ;,

in the majority of cases it is not. This necessarily leaves a remainder
of patients to whom the doctor must deny treatment, often against
his best judgment and often with the result that they turn to medically
unqualified professional -abortionists. ,

What is a family doctor to do, for instance, when he is confronted

‘ i
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by a respectable young girl who has been raped? Is she to be forced
to undergo the traumatic burden of carrying and giving birth to a
child that she does not want and did not choose to have? And what
of the severely ill woman to whom pregnancy will be an insupportable
task, perhaps ruining her health permanently and depriving her hus-
band of her help and companionship? Such dilemmas may in part
account for the estimate thaf half of all abortions are performed by
physicians, with the other half divided between the mothers and other
persons. -

Even admitting that the strict abortion laws prevent. some that
should be allowed, it remains obvious that the permissible limits must
be narrow, since it is a human or potential human life which is at
stake. Abortions for the sake of mere convenience would undoubtedly
find few supporters in our present society. The lines are hard to draw
which is perhaps the reason why they have been drawn so strictly.,
On the one hand, the heartbreak of the parents whose children were
deformed by the drugThalidomide brought into sharp!focus the tragic
problem of infants doomed to be born with grave defects and led
many to question the wisdom of bringing such babies into the world,

On the'other hand, any life is precious and should not be thrown
away without overwhelming cause,

Legal Abortion

- I:Iaving‘ discussed the problems confronted in examining the proper
l{mfts of discretionary and therapeutic abortions, we may turn to the
limits as defined by the statutes as they now exist. Not all abortioné
as we have noted, are prohibited by law. Almost all the states -providt;
for ljcxwful inducement of miscarriage when it is necess
.th? life of the mother, In other words, the only exception comes when'
ft IS certain that the mother’s life will be placed in extreme jeopardy
if the pregnancy is not terminated. In these cases the life of the
mother takes precedence over that of the unborn child. “

The statutes_ leave a determination of the hazards of the individual
case to the discretion of the medica] profession. Usually the;re must
bea con.sultz'ltion and agreement between two or more physicians that
an abortion is needed to save the mother. The state will seldom ques-

tion the decision, even if it Ja ‘
. _ ater proves to be unfoundé
it was made in good faith, G 52 fong a5

ary to preserve
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Typical of the opinion which would expand the good-faith discre-
tion of doctors is the American Law Institute’s draft for a suggested
abortion statute. This would provide legal justification where (1) preg-
nancy would create a substantial risk of gravely impairing the physi-
cal or mental health of the mother, or (2) where there was a sub-
stantial risk that the child would be born with a grave physical or
mental defect, or (3) where the pregnancy was the result of rape or
incest. It should be noted that this suggestion goes much further than
any state seems willing to go at this time,

The greatest problem is still what value we will place on the em-
bryonic or fetal life vis-a-vis the interests of its mother and the rest
of society. Different courts have made varying interpretations as to
when a fetus is granted its legal right to live, whether at conception
or when it becomes viable within the mother’s body or some time in
between. It has been suggested that, in any determination of the
propriety of an abortion, the unborn child should be represented by
counsel or a guardian in its behalf. In some areas of the civil law
the child does gain the right of legal action at the time of conception.
The moral considerations will probably have to be decided by legis-
latures rather than by the courts.

ASSAULT AND BATTERY

Assault and battery are twin crimes which are so often grouped
together that they are thought of as a single crime. Though they are
distinct in their characteristics, they most often are both present in a
single criminal act. A battery is an unlawful striking or touching of
another person; an assault is an attempt to commit a battery, even if
the attempted use of force is not consummated. Despite the coin-
cidence of the two crimes, a completed assault and battery is punished
only as a battery.

Two primary considerations in finding a battery are that there
must have been a use of force resulting in some corntact with the one
attacked, and ‘the force must have been unlawful. Most often the
touching or striking involved in a battery is of a violent nature in
pursuance of a criminal intent. Yet even a slight contact will suffice
if it is unlawfully applied. The unlawful nature of the force may arise
from its being part of another criminal act, or the result of criminal
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negligence; but usually the key to its status is. whether or not it was
consented to. "

We all have numerous physical contacts with each other each day
and certainly do not worry about incurring criminal liability as &«
result. What separates such a normal application of force from a bat-
tery is not so much the degree of force but the circumstances under
which it occurs. Everyday contacts—ifrom a friendly slap on the back
to a jostling in a bus to the tumbles of a wrestling match—are all
consented to, either explicitly or implicitly, A battery is not con-
sented to, and is consequently an unlawful act. The law guards every
person’s right to be free from injurious or offensive contacts by as-
suming that unconsented invasions of his person demonstrate a crimi-
nal intent to commit a battery. On the other hand, the idea of consent
is so broadly construed that mest normal applications of forc;e are
legal. For instance, when you walk on a crowded street you give an
implied permission to others to walk into you by accident, and when -
you go to the ballpark you imply that you are willing to risk being
hit with a baseball. '

There are occasions when even an express consent to a battery will
not be accepted by the law. Here fraud or duress enters. One cannot
force another to agree to being beaten up by threats of even worse
consequences and escape criminal responsibility. )

In some cases, what might otherwise be a battery is excused as a
1av.vfu1 or authorized use of force, even where there is no consent
evident. The most obvious éxample would be an action in self-de-
fenSf:, where an attacker has waived his right to be let anné. VIn
addition, people in positions of public authority—not only the -p.olice
but t.eachers, train conductors and others—are justified m usihg ;
certa'm amount of force in seeing that regulations concerned with ©
public order and safety are complied with. A policeman cah use vio-
Lc;:xtt (f;)rtcez Ctﬁeiubdue a ,:crimi‘nal. without committing a.‘battery. A par-
oo Lo may strike a child as a means of punishment for bad
that the force used be free from nfs?f}-’ or. the purpose be used 'f‘“d

The type of cdhta t" hich Dot Kfl(.“ls B
wod o ct whic 'abatgery involves may be of many kinds

grees. It may be applied. directly, as witl: the first. or i
be transmitted through some inst tality. st o o Crt e
; Instrumentality, such as a discharged
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bullet or a stone. Even the administering of poison has been called a
battery, since there is an eventual contact with the person, although a
fairly technical use of forc.. The contact need not necessarily be di- " o
rectly with another’s body; it can strike an extension of his person, such "
as his clothing, or even something he is riding in. It you slash an- - - 3
other’s shirt with a knife or force his car off the road into a ditch, you B
have committed a battery.

Finally, it is not required that there be any injury resulting from the
force in order to find a battery. In a civil suit, the extent of the injuries
would be important, because the aim of such a proceeding is to com-
pensate the victim. But, in a criminal action, the purpose is to punish o
the perpetrator, and it is his intent which is the important factor. S B

Under /some statutes, there are stricter penalties for certain kinds i
of batteries which are felt to be of a higher order of menace than
others. These are usually termed aggravated assaults or aggra-
vated batteries. It should be noted that some statutes use the term
assault to mean both battery and assault. The most common of these .
aggravated crimes are those involving the use of a deadly weapon. J

Turning from battery to assault, we repeat that an assault is an gt
attempt to commit a battery. To this definition there has been added *
in some states the placing of another in fear of a battery. As is the
case with felonies, an attempt to commit a crime is in itself a criminal
act, since it demonstrates the unlawful intent upon which punishment
is based and places people and property in Jjeopardy. It seems just
that a crime be punished even though it be inteérrupted or forestalled
or fail in its design.

The elements of an assault are quite simple. First of all, there
must be a demonstration of an intent to strike or to otherwise apply
unlawful force to another person. This intent must be shown by some

overt act; the ﬁlan alone is riot enough, even if it could be proved. It
-is not necessary that the prospective victim realize that he is threat-
ened. ‘ '

There is usually a further requirement, and that is that there be an
ability ‘to put the intent or threat into effect at the moment. In a
jurisdiction where a mere attempted battery is deemed dn assault,
throwing a stick of dynamite at someone’s feet would be .an assault
only if it were capable of exploding. Ini states where the brodder view

is adopted, the threat of even a dummy explosive would comprise an
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assault as long as the other person reason
danger of being blown up.

In no state are mere words sufficie
matter what they threaten,

ing a child in his room as a punishment would be a lawful act if it | s
were performed by his parent, but not by a stranger. | e
Unlawful confinements imposed by the police are of intense inter- T '
est to the citizen, since they present a great potential threat to individ-
ual liberty, Examples are arrest without proper warrant or justifica~
tion, imprisonment without a hearing, and refusal to grant bail in B o
appropriate cases. If a law enforcement agency detains someone B S S
without proper legal authority, it is as guilty of the crime as anyone . .
else. A person may also be guilty of false imprisonment if he malici- | LR :
ously causes another to be arrested without cause. B R
False imprisonment is primarily a civil cause of action (which o '
means that a person can collect money damages), but, in addition,
it has been made criminal by statute in a number of states. The B | ,
other states feel that unlawful confinement short of kidnaping is ade- - G
quately compensated by the collection of damages in a civil suit.

ably believed that he was in

FALSE IMPRISONMENT

The crime of false imprisonment
name would imply.

the police is perhap

is a more inclusive one than i
‘ n its
Although unlawfuy] detention or incarceration by

KIDNAPING |
Kidnaping is in essence an aggravated form of false imprisonment, | L . o S “
usually with the additional element of abduction. Qriginally the crime B ’

involved a taking into another state or country; in modern statutes
and court decisions, however, any movement or intent to move the
victim is sufficient. There must be some detention.or confinement, as in
false imprisonment, but it need only be for a short period of time.
The most important elements of the crime are that the taking be
unlawful and that it occur without the consent of the victim, which
in most cases amount to the same thing. A detention or taking into
custody might be a lawful action at the time if is.carried out, but
become kidnaping because of later circumstances, For example, a
policeman makes a perfectly legal, warranted arrest of a suspect, Jf
he ig res subsequent proof of the man’s innocence and carries him
away, as for detention, his act would amount to kidnaping under
some statutes. As another example, kidnaping would be charged if
a baby-sitter had the consent of a child’s parents to take the child
on an excursion, but violated the trust by transporting the child else-
where with the purpose of keeping it from its parents.
These examples are given by way of demonstrating that the crime

While the confineme

It may b
there must be actual r ) pe ected o

estraint, The vietim nyu

2ny number of means,

tain bounds; but, when
become criminal, Lock-
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in the criminal law. The legal and moral problems which it raises
have been approached in various ways by the different states, and
there is little agreement as to whether it ought to be treated as a
crime and, if so, how it can be controlled.

On first thought, it appears that suicide is the problem of the victim
alone, since the law is designed primarily to protect people from each
other, not from themselves. Yet the question of whether or not sui-
cide should be a crime is hardly a theoretical one. Although the per-
son who takes his own life is beyond the reach of punishment by the
law and is unlikely to be deterred by such a threat anyway, not all
attempts at suicide are successful. If suicide is a crime, then to at-
tempt it may also be a crime. However, it is doubtful whether legal
considerations could avail to alter the plans of one who is bent on
suicide.

There are cases, however, when the act of suicide presents a more
direct threat to society and demands some legal controls. Such an in-
stance would arise when, in the course of taking his own life, a person
jeopardizes the safety of others as well. The airliners which have
been destroyed along with their human cargo as a result of the sui-
cidal plans of one of their passengers are tragic examples of how
dangerous a person can be when he despairs of living, To take a less
extreme case: a person trying to burn himself to death or asphyxiate
himself with gas might start a fire, which could result in death for
others in the same house or for a would-be rescuer.

The problem is how to bring suicide within the reach of the law
in order to protect others endangered by its destructive consequences.
The great difficulty lies in the fact that one who no longer values his
own life has effectively placed himself outside the scope of both luw
and society, and normal sanctions are impotent as deterrents. In
earlier days, threats of burial without religious rites and forfeiture of
land and goods were used as methods to control the person contemplat-
ing suicide—if not a threat to him, then a threat to the well-being of
his family after his death. Such an approach is beyond consideration
today, but no better idea has taken its place. _—

Seemingly the only possibility is the inadequate one of making
suicide and attempted suicide crimes, so that we may at least punish
those who injure or kill others while unsuccessfully trying to destroy
themselves. The problem of whether or not to punish those who only
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Crimes Against Property

LARCENY

TRADITIONALLY the crime of larceny requires that there be a taking
and carrying away of the personal property of another with the
intent to steal it. ‘ ;

Personal Property

Personal property is all propc'rty which is neither land nor attached
to land. It must be tangible and movable. 3

An interesting problem arises when real prop%’_}rty is severed from
the land. For instance, a tree which has been/cut down becomes
movable and so more closely resembles personal property than real
pronerty. Yet early court decisions refused to acknowledge the change
in status of the tree and treated all $uch property as beyond the
scope of larceny. Modern decisions and statutes have largely done
away with this distinction by making anything which can be trans-
ported an object of larceny. '

The property wrongfully taken must be of a material nature and
possess some value, however slight. The crime of larceny does not -
apply to the person who “steals” a seat at a ball game by climbing a
fence, or gets a free dinner by avoiding the check, since what is
unlawfully acquired in such cases is the intangible value of the
game or the 'meal, not a physical entity. Such insubstantial things as
gas or electricity may or may not be protected by the law of larceny,
depending on whether they have been sufficiently contained so as to
be readily transportable. One could not commit larceny by stealing
natural gas seeping from another’s land, but one could steal gas
which was being piped in by a gas company.
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Taking from Another
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tion of it will constitute larceny, since he has taken it from the pos-
session of Bob. )

An example may serve to clarify the essential difference between
mere custody and possession. If you arrive at a hotel and have a bell-
boy drive your car to the parking lot, he has custody of your auto-
mobile. But since he has permission to perform only ap, explicit mis-
sion, and since his actions merely carry out your wishes, he exercises
only a minimal and temporary physical control over the property. If
he drives the car away with the intention to steal it, he has committed
larceny. On the other hand, if you meet an old friend at the same
hotel and offer him the use of your ¢ar, you have surrendered posses-
sion to him, and he cannot commit common-law larceny. The differ-
ence between the two instances lies in the fact that the friend has not
only the physical control and guardianship, but also the discretion to
use the car as he wishes.

It should not be assumed that lawful possession can be gained only
through a transfer of control from the owner, although that is usually
the case. A person who finds lost property is legally in possession of it
until he finds the owner, so Iong as he takes steps to find the owner.
Even one who takes an article by mistake, believing it to be his own,
may be said to have a lawful possession until he can return the
property.

The requirement that the taking be from the possession of another
will usually forestall a charge of larceny against partners in either
business or marriage. Even though a half-partner may take all the
property belonging to the union, it cannot be said that he has com-
mitted larceny of the half not his: Since all the property of the partner-
ship is in the possession of each, neither can take from another.
Modern statutes seek to confront this problem in areas other than
larceny. ™y

In attempting to delineate some ot the technicaliti¢s of pOSSﬁSJ

sion, we have departed from the usual sense of the aspect of taking.
Taking, of course,. usually means stealing, and, indeed, many state
statutes substitute the latter for the former. In order to commit lar-
ceny, a thief not only must deprive the owner or guardian of posses-
sion, but must take the property into his own possession as well. If a
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must be such that it tends to prove that the thief has assumed effec-
tive possession of the property. A movement of property which does
not establish an unlawful possession, such as the knocking of a purse
out of a woman’s hand, is insufficient.

The law of lost property in connection with larceny is a useful
illustration of some of the considerations outlined above. Let us as-
sume that Ann loses a valuable ring, Since the law finds it expedient
to have all property constantly in the possession of somebody, Ann
is deemed to have possession until somebody else comes along and
finds it. Betty now finds the lost ring and picks it up. If she simply
examined it and put it down again, she would only have had cus-
tody; but in this case she takes it into her possession. At this point,
Betty’s actions add up to a taking and carrying away of the personal
property of another. The element missing—that which determines
whether or not she has committed larceny—is the intention that
she forms as she assumes control over the ring. If she intends to con-
vert the lost article to her own use by permanently depriving the
owner of its benefit, then she is guilty of larceny. But if she intends
to make efforts to return it or plans to use it for a time and then
return it, she is not guilty of the crime, Again, it is the moment of
taking that is crucial, and a plan formed later is not legally significant
here. Even if Betty makes only perfunctory efforts to locate the owner
and then gives up, her intent to retain the property has been formed
too late for her actions to constitute a larcenous taking.

Whether or not the taking was unlawful will often depend upon the

chances of finding the owner. If the lost property yields a clue to the -

loser’s identity or is such that it can be easily traced, then an intent
to take possession without a search for the owner is larcenous. If the
article is one of a type so widely owned, so valueless, or so unmarked
as to make such a search potentially fruitless, then the same intent
at the moment of taking is not unlawful, The chances of tracing the
ownership of something like a silver dollar or a piece of inexpensive
jewelry are almost zero in a city of any size, and so the assumption
of full possessior: with no intent to find the owner is reasonatjic uad
lawful. The situation could be far different in a very small town,
where even such slight losses might far more easily be traced. What-
ever the setting, the finder is required by law to make all reasonable

.........
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granted can be held criminally liable for willfully depriving the owner

of his property.
Although it was always possible to recover such goods or their

value in a civil suit, this was 2 small deterrent to those in a position
to tnisappropriate property, since at worst they would only be back
where they started. The development of criminal penalties made
breaches of good faith and trust far less enticing.

The necessary elempnts of embezzlement are the Jawful possession
of property belonging, to another and the breach of the trust implied
in the possession by a conversion to the embezzler’s permanent use.
Under some statutes there must be a breach of an explicit trust,
while in others the statute is expanded to include misappropriations
of property held aiter it was found or mistakenly delivered or ac-
quired through other inadvertency. The breach of trust arises from
the unlawful appropriation of the property. There must be clear proof
that the other person has converted it to his personal use.

For example, Bob lends Fred his overcoat to wear home on 2 cold
night, telling him to use it and teturn it whenever he has the
chance. Months pass, and Fred has made no effort to bring back the
coat or even to acknowledge that he has it. Bob finally presses crimi-
nal charges. Can Fred be said to have embezzled the coat?

Embezzlement cannot be proved against Fred without vital addi-

tional evidence. In order to establish an unlawful appropriation of
the coat, there must have been either a demand by Bob for its return
or clear indications that Fred has no intention of ever giving it
back. Until Bob actually asks for the coat back, Fred retains lawful
possession; but if he were to sell it or leave the state for good while
wearing it, it would tend to prove that he had embezzled it from
Bob. It is not necessary to show at what point Fred actually vio-
lated Bob's trust, although it would have been at whatever time he
decided not to return the coat. Of course, if Fred did not intend to
return it when he first accepted the use of the coat, he is guilty of
larceny, since the original taking was unlawful.

One normally-pictures the embezzler as being the employee of a
bank putting money into his own pocket, Any person with a similar
degree of .control over the property of another may be guilty of the
crime. Most employees, however, merely have custody over their
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tenses, was devised to punish those who willfully obtain the property
of others by means of falsehoods. :

Because false pretenses is related to larceny, the subject of the
crime is similar. Only actual goods, money, and other tangible items
can be dealt with. All personal property is included, and in many
states land as well. Such things as the value of a piece of property or
a service are usually not covered by this crime, although they may be
by others. Most states have additional statutes on their books which
provide criminal penalties for other acts of fraud, such as spurious
advertising, false impersonation with intent to defraud, and similar
wrongful acts not covered by false pretenses.

The key element in the crime of false pretenses is the false repre-
sentation of fact, This phrase suggests three requirements. First, the
fact which is fraudulently presented must be actually untrue. If it is
true, there can be no crime, even if the would-be swindler is con-
vinced that he is perpetrating a fraud. If the fact was untrue at the
time of representation but becomes true before it is acted upon,
the swindler again escapes prosecution.

Second, a representation of fact is not confined to written or oral
statements, Any means of communicating an untrue fact is sufficient
to come under the crime if employed fraudulently. Actions or ap-
pearances which are calculated to deceive people and induce them to
accept an untruth are as culpable as a direct oral statement.

Third, the untrue representation must refer to an alleged fact.
There are several types of representations which can be misleading
but with which the law of false pretenses does not deal. An opinion
or statement of belief is not considered a representation of fact, be-
cause it is subjective and can be weighed by the hearer or reader. A
certain amount of exaggeration within legal bounds is to be expected
in most business dealings, and is known in the law as “puffing.”

Examples abound in advertising, where every price is-“the lowest in
town” and every product “the best you can buy,” Since opinions and
business claims are so widely exaggerated, it is difficult to determine
which are deliberately meant to mislead; the law puts the burden on
the public to use its judgment in weighing them. .
Predictions are put in the same category and will not support a
charge of false pretenses because of their inherent quality of uncer-
tainty and subjectivity. Stating that you will do something in the
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of land as containing valuable ore deposits, he is guilty of false pre-
tenses even though the land is later found to have even more precious
oil beneath it. The basis of the crime is not that the victim has been
injured, but that he has been misled into a transaction other than
the one he thinks he is entering into.

Another essential factor which must be present in any case of false
pretenses is the knowledge on the part of the person making the
representation of fact that it is untrue. Actually the law is somewhat
broader than this, since it is not necessary that the swindler be con-
vinced of the falsity of his statement. It is enough that he suspects
it of being false or even that he kas no idea at all whether it is true.
Conversely, if he believes a fact to be true, he is immune from
prosecution under this law, regardless of the falsity of his representa-
tion. It must be shown that he has an intent to defraud.

Changes in the Law

Upon examination of the complementary crimes of larceny, em-
bezzlement, and false pretenses, it is apparent that the law of wrong-
ful acquisition is more complicated and technical than it need be. It
is unfortunate that, because the basic crime of larceny had holes in
it, the other two have had to be created as patches. There are many
cases in which it is uncertain which of the three offenses has been
committed, and others in which elements of all three have perhaps been
present in the same transaction.

There has been a movement toward simplification and consolida-
tion of the three crimes in a number of states, in order to remove
some of the less useful differentiations. In a few states, notably
California and New York, the three crimes haye been consolidated
into a single inclusive offense called either theft or larceny. This
apparently worthwhile movement does not actually extend the law’s
control beyond what existed previously, but it does act to state sim-
ply that stealing or wrongful appropriation of property is unlawful
no matter what the means.

ROBBERY

Robbé:ry is an aggravated form of larceny. It combines an unlaw-
ful taking with intent to steal with the use of force or intimidation
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EXTORTION AND BLACKMAIL

Extortion is the wrongful collection. of an unlawful fee by a public
official under color of his office. Commonly’ punished as a misde-
meanor, it consists of the misuse of office through the collection of
unauthorized or excessive money allegedly due the government, The
official may be on any level of government, from a governor to the
local sheriff or tax collector, but he is guilty of extortion only if he
collects the money under volor of office.

Usually some money must actually change hands, although by
statute in some states a promise to pay is sufficient to convict. As
with almost-all crimes, the prohibited act must have been done with
criminal intent, which in this offense would be the determination to
extract money which the official knows to be not due.

What is commonly called blackmail is a form of nonofficial extor-
tion, but it is actually more closely related to robbery. .ike robbery,
it involves a taking of money from another by means of personal
threats. These may be written or oral; there may be threats of physical
violence to the victiin or his family or property or of exposure of
some incriminating or scandalous secret. If the exposure threat is
used, it is immaterial whether or not what is to be exposed is jn fact
true. \

Some of the state criminal codes base their blackmail laws on the
extortion, that is, on the fact of money or property being transferred
because of threats. Others concern meg;seaivés more with the threat,
sometimes treating the crime as a Iessér degree of robbery.

RECEIVING STOLEN PROL ARTY

Since most thieves, especially the professionals, do not keep for
their own use anything besides money, wherever property is stolen
there is somebody buying it up to sell it back to the public. Since the
fences, or receivers of stolen. goods, provide the motivation and often
the inspiration for much of the crime which takes place, the law has
a vital interest in punishing this segment of the criminal community.

The typical state statite ¢oncerned with receiving stolen property
requires proof of sevem}lj‘tt?iements, First, the property must be stolen,
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breaking if it is done without authorization. If there is already a
breach in the house, such as a partly open door, the enlarging of that
breach to a size permitting entry will also be sufficient,

There are additional, nonphysical ways of effecting an unlawful
breaking, One is the use of fraud or intimidation to get a door opened
from within, If I threaten to dynamite your front door if you do not
let me in, T have broken into your home as surely as if I had used
the explosive. The use of a confederate to unlock a door from inside
or otherwise help an unlawful entry may also fall within the definition.

To summarize this aspect, one can visualize the walls of a house
as a line of defense against the entry of intruders. If the owner or
inhabitant leaves any point of access open, a person who enters there
has not broken in. However, once the defenses are physically secure,
it only technically, any illegal entry must necessarily be a breaking.

Once the breaking has been accomplished, there must be an entry
as well. Except in a few states, the two must both take place for
there to be a burglary. :

Like breaking, the illegal entry has been reduced to almost a tech-
nicality, Any physical intrusion by any part of the body is considered
an entry. If a burglar is caught with even one foot or one finger

through a window, he is considered to have unlawfully entered the
premises. Entry may also be achieved by means of an instrument
or confederate, Throwing a rope through a window to snare valuables
within would be an illegal entry, although, if the window had been
open to begin with, there would not be the necessary breaking. It
should be remembered that breaking and entering are distinct acts,
and both must be present. Therefore, if a technical entry is made as
a consequence of the method of breaking in, this alone is not suffi-
cient. For instance, putting one’s hand through a window to unlock a
door next to it is part of the breaking in, not an entry.

The early law of burglary applied only t¢ dwelling houses. This is
not to say that other similar burglaries or felonies went unpunished,
but that the interest of the community in being safe within its homes
was so strong that a specific crime carrying harsher penalties arose
to discourage intrusion into inhabited dwellings. Normally, any build-
ing where someone regularly slept was considered a dwelling house,
whether it were a tent or a mansion, The modern statutes place far
less emphasis on the sanctity of the home and have largely extended
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the crime to include the breaking and entering of any house, store,
warehouse, barn, or other building; ship; airplane; or locked car, In
states which retain the original definition of the crime, the house

must be inhabited to qualify as a dwelling, although it need not be !
occupied at the time of the entry. By the terms of most statutes, how-

ever, almost any structure which can be locked up can be the site
of a burglary.

A burglary must take place in or at the building of another. This
means that one breaking into his own home to commit a felony would
not be a burglar. Yet if he were a landlord who broke and entered
into a room rented to another, the crime would be possible.

It is interesting that the crime of burglary as originally developed
could only be committed in the nighttime. The courts seem to have
thought that breaking in on somebodyiwho was asleep and unable
to defend himself was far more reprehensible than doing so in the
daytime. Nighttime is the period between sunset and sunrise. Perhéps
it i.s because people no longer g0 to sleep with the sun that this re-
quirement has been given less importance under the modern criminal
law. Although some states retain it in the original form, most others
either do away with it entirely or incorporate it by setting statutory
degrees or dividing burglary into more than one offense.

In those states where there are degrees of burglary, the first
fiegree is usually that committed at night and carries a stricter pun-
ishment. Other states separate burglary at night and burglary in the
day into two distinct crimes. |

The. ellement of burglary which is probably least clear in the ordi-
nary citizen’s mind is the wide range of criminal objectives covered
by the crime. Our first picture of a burglar is usually that of some-
body stealing the family silver, Although most burglaries do involve
theft, the intended criminal act may be any felony. The crime is that
of ‘breaking and entering with the intent to commit a felony. This
fel’ony may be murder, rape, arson, kidnaping, or any other serious
crm'1e. Only intent is required, so it is not necessary that thé burglar
achieve his felonious purpose. If a man breaks into your home with

1t:he: Intention of killing you, he has committed. burglary, even if it
turns out that you are not at home, and it woulcf*\be the same.crime
if he entered the wrong home by mistake, ) |

)
It is essential, however, that this intent be formed prior to or coin-
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cidental with the breaking and entering. A felonious scheme formed
within the dwelling does not fall within the construction of the stat-
utes. It is obvious, nonetheless, that a person who has broken into a

- dwelling without good reason will be hard pressed to prove that his

intent was not felonious. Many courts will nresume such intent from
the fact of his presence, unless convinced otherwise.

The individual approaches of the states have worked many changes
in the law of burglary. As mentioned, they have almost all in one way
or another expanded it to include a wider range of buildings and
property. Some have done away with the requirements of a breaking,
so that mere entry with felonious intent—as into a store or bank open
for business—is prosecuted as burglary. Many states have divided the
citime into degrees, with aggravated forms being more severely pun-
ished. Harsher penalties may be imposed if the building is a dwell-
ing rather than a commercial structure, or if it is occupied at the
time, or if the burglar is armed with a deadly weapon, or if the
inhabitants are put in fear or assaulted.

Whatever the variations from state to state in the definition of
burglary, it remains an extremely serious felony. At least one state
provides for a possible death penalty, and others for imprisonment
averaging a maximum of ten to twenty years. As an additional
deterrent to burglary, most states have enacted statutes making it a
crime to have in one's possession burglar’s tools, such as crowbars,
lock picks, or passkeys, without a good explanation of their purpose.

ARSON

Arsen is frequently discussed in relation with burglary, since they
are both classed as crimes against the habitation, rather than against
property in general, They share several elements and have been sim-
ilarly expanded by statutory development. \ :

Basically, arson is the malicious burning of somebody else’s house.
Although the scope of the offense has been broadened by the inclu-
sion of other buildings and property, it began as a narrowly defined
protection of places of residence. Under the old view, a house could
not be the object of arson after it was abandoned as a dwelling or
before it was first inhabited, if it was a new building. Modern criminal
statutes extend the purview of the crime to all buildings, with the
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burning of a home constituting a more serious degree of the crime or
a separate crime more strictly punished. There is also a trend to in-
clude personal, movable property over the value of twenty-five dollars
and often such things as crops or things attached to the land.

There can, of course, be no arson without a burning, but it is not
necessary that the house be totally destroyed. While a mere scorching
cannot be called burning, any charring is sufficient to prove the of-
fense. It is important to keep in mind that the crime consists of
burning the house of another, in the sense of setting fire to it, not
necessarily of burning it down. Where the statute deals only with a
dwelling, the thing burned must be a part of the structure itself and
not merely property within, such as furniture.

The crime of arson is a malicious one, and intent to cause the
burning must be proven. Negligence of any degree is not enough,
although the taking of an action which will most likely result in a
fire might be considered malicious in extreme cases. The law concern-
ing arson offers no counterpart to the previously mentioned felony-
murder rule, that a fire started accidentally by somebody engaged in
another felony would not automatically become arson.

Arson provides a good example of how contemporary develop-
ments in society can force a change in the criminal law, Arson began
as a crime exclusively against the home of another. It was doubtful
that anybody would want to burn déwn his own home. With the
advent of fire insurance, however, more than one person got the idea
of collecting from his policy by setting his own house on fire. New
crimes demand new laws, so modern statutes usually abandon the
old limitation or make the burning of one’s home with intent to de-
fraud an insurance company a separate offense. In the hard-to-préve
cases which may often arise, some courts further hold that once the
home owner detects a fire started by any means, he is bound to take
all reasonable steps to combat it and cannot sit back and watch with
the expectation that the insurer will make him whole.

3
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Minor Crimes

In ENGLAND, drunkenness in itself\‘\‘\_gvas an offense as early as 1066.
The statute that made it an offense at that early date became part of
the common law—the legal traditioz’/‘i that forms the basis for prece-
dent in modern Anglo-American law. Unless specifically repudiated
by laws passed in the United States since the colonial legislatures,
the common law of England is also the law in this country. Thus (al-
though there are some decisions to the contrary) it would be a crime
to be drunk in this country even if there were no relevant laws on the
books of any state, city, or town. This is true at least to the extent
that the offense is public drunkenness. There need not be any ag-
gravating factors, such as disturbing the peace or creating a public
nuisance; the state of intoxication in public is enough.

Most cities and towns in this country have not depended on the
common law for the crime of public drunkenness. They have enacted
ordinances, and, in some cases, states have enacted statutes. What
most of these ordinances and statutes have done is to specify certain

places deemed public, then appended a catch-all phrase, such as “or-

in any other public place.” Actually, a public place means not only

‘a place devoted solely to the uses of the public, but also a place

that is usually accessible to the public. Although the crime does not
include being drunk in a private dwelling, some laws have ex-
tended their sanction to intoxication just outside of a private dwell-
ing, even if it is technically private property.

In the public mind, we usually associate drunkenness with rowdi-
ness -or vandalism or, at the very least, loitering. It is not necessary,
however, for the state to prove any of these in order to convict &
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person of being drunk. Of course, the whole rationale for making
drunkenness be a crime in the-first. place is that drunks create a
nuisance to the generai public. Thus, even though the state does not
have to prove anything other than the state of intoxication, it is rare
that the state will seek to prosecute a man for being drunk unless
he is disorderly, ” |
It would be logical to assume that a person who is habitually
drunk is more likely to be an annoyance to society than one who is
drunk less frequently, at least in public. And the law incorporates

that logical assumption in its treatment of people who are drunk .

very frequently. Many statutes declare a habitual drunkard to be a

e 1, .
vagrant, thus eliminaiing the requirement of proving drunkenness in
a public place. !

There are also statites that create offenses for being drunk while

ina sPecial capacity4fif’For instance, it is an offense in many states for
a police officer to be drunk while on duty. Further, there are
Statutes punishing drunkenness while in possession_of a loaded fire-
arm and drunkenness while on a common carrier, such as a train,
Plane, or bus: The most common and familiar of these statutes pun-
ishing drunkenness in particular circumstances are those that provide

penalties for operating a motor vehicle on the highway while intoxi-

cated or while under the influence of intoxicatin

. g beverages or nar-
cotic drugs, ‘ :

. The problem of precise legal definition of intoxication while driv-
ing has led to the other component of this offense—under the influ-

ence of intoxicating beverages. Tt is difficult to determine intoxica-

tion where statutes punish only driving while intoxicated, Generally

all that is required to be under the influence is to be drunk enough
to lose the alertness and clari

ty of mind one 1 i -
pletely sober. would possess If\. com

Anoth.er interesting problem with regard to such motor vehicle
statutes is to define what is meant by driving and what by operating.
If the st?tute merely says operating, it is using a much broader térm
than driving. F.or example, starting the engine is almost always
:;:Z:;tg: tIon c;)nstxtttlte the offense, when operating is the word in the
heavﬂ‘,; . irrlltachl.lal case, the defendant, who had been drinking
his cor » B0t Info his car and started the engine. He let it idle while

Mpanions entered the car. As the last person got in, the police
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arrived and arrested him. The court held that this constituted opera-
tion.

In some states—though by no means all—it is an offense to operate
a train, navigate a vessel, or pilot an airplane while intoxicated.

Aside from the specific statutes making intoxication an offense in
itself, or an offense if accompanied by special circumstances, there
are laws which make certain acts punishable that would not ordi-
narily be so when done while not intoxicated. These include an inter-
esting New York law that punishes a physician who does any act
while intoxicated that seriously affects the health of a patient or
endangers his life. The doctor would also be guilty of manslaughter
if the act proved fatal.

MALICIOUS MISCHIER

In the category of minor crimes is a group of offenses against
property that have nothing to do with an intent to steal. Malicious
mischief involves damaging or destroying the property of another.
It is a misdemeanor in this country, with penalties in general not as
severe as other crimes against property, such as larceny or robbery.

Many state penal codes have lengthy sets of penalties, varying in
severity with the type of mischief. A feature of modern state law of
malicious mischief is a general section which serves to cover any
type of mischief not specifically described previously. An example of
such a section is the following from California: “Every person who
maliciously injures-or destroys any real or personal property not his
own, in cases otherwise than such as are specified in this code, is
guilty of a misdemeanor.”

The crime of malicious mischief involves any type of property,
both personal and real. Personal property refers to all those things
belonging to a person that are not on, under, or part of the earth.
Examples are automobiles, appliances, and almost all manufactured
items. Real property includes what is commonly called real estate
and land—anything that is part of or is permanently attached to the
earth, Examples are gold mines, vacant lots, and houses.

In order to constitute this crime, an act must meet three pre-
requisites. First, it must be a certain kind of mischief; second, the
property must be a certain kind of property; and third, the mischief

_
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must be malicious. We will examine these three prerequisites and,
through example, attempt to explain them fully. :

Kind of Mischief

The type of mischief required for conviction for this offense is that
which results in some physical injury to property “which Impairs
utility or materially diminishes value.” Obviously, then, if a person
drove another’s automobile without permission and returned it un-
d:amaged, he could not be guilty of malicious mischief—not because
his act was not mischievous in the common sense of the word; rather,
be'cause the act did not involve the particular damaging kind of
mischief required by the nature of the crime. But if the car used
was a brand new one, and the culprit drove it several hundred miles
80 as to render it no longer a new car in the, business sense of the
word, his mischief would be of the proper kind to constitute the of-
fense. This is so because there was a material diminishing in value,

It must also be shown that the property involved, in the words of
a Georgia court, “either [was] destroyed or suffered some material
or substantial injury.” Thus, if a gang of hoodlums dumped rubbish
on the land of a private citizen, there would be no malicious mischief
if the rubbish did no damage. It would certainly be an inconvenience,
perhaps ‘even an expensive one, but it would not constitute this
par.ticular crime. Most states, however, have statutes that make such
actions an offense.

At the other extreme, the slightest physical damage may be
enough to constitute the proper kind of mischief. For example, if a
Person dents the side of a car by throwing a rock, the damage may be
Just enough to result in the crime. Similarly, a shotgun blast through

a .barn door could be sufficient if the other prerequisites for the
crume were present. |

Kind of Property

With regard to the kind of property that must be involved, about
the only limitation is that it must be the property of another. Public
prc?perty is included along with private property—that is publié
buildings, streets, sidewalks, roads, parks, and so forth, B

There are many statutes which consider mischief to certain public
property more serious than to private property, and greater penalties
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are provided. Examples of this are destruction or damage to city
and state hospitals and fire apparatus.

State of Mind

The most important requirement of the crime of malicious mis-
chief is neither the mischief itself nor the property. It is the state of
mind of the accused. At the time of the act, he must have had a
specific intent of malice resulting in damage.

It has been difficult for courts and certainly for laymen to under-
stand what malice means in this context. The best statement of the
meaning is one that has a positive and negative element. Positively,
malice requires an intent to cause the harm that results or a similar
harm, or it describes an act done in wanton and willful disregard of
the likelihood that some such harm will result; negatively, it requires
the lack of any justification, excuse, or mitigation. We should note
that malice does not necessarily refer to cruelty or ill-will toward the
owner of the property. It is not used in the same manner as one
would use the term in ordinary expression. It has a specific legal
meaning in the context of this offense. Exactly how that meaning fits
certain factual situations will be examined with the help of some
examples. :

If we take the negative side first, we see that an act cannot con-
stitute malicious mischief if it can be justified, excused, or mitigated
in some specific way. For example, let us suppose that a man who
was part owner of a building attempted to enter it via an elevator
which he was entitled to use. Finding the elevator padlocked, he
smashed the lock and chain by which it was secured. He would not
be guilty of malicious mischief because hr was legally justified in
doing what he did. Malice, therefore, was by definition not involved.

An act is not malicious not only when it is justified or excused, but,
in addition, when there are circumstances of mitigation——that is, where
a person was provoked and acted under the influence of anger or
other strong emotion, There is a parallel here with murder. A homi-
cide that is'done with provocation cannot be called murder, for
there is not present the specific intent to kill required by law. Sim-
ilarly, damage to property that is done with provocation cannot be
called malicious mischief because the specific intent required—malice
—is not present.
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An act can be mitigated so that it is not malicious if a person acted
under what is called claim of right—that is, if he acted in reliance
on a particular authority of legal import which gave him the impres-
sion that he was justified. It is not important whether he was, in a
legal sense, justified. What is important is that he relied on authority
to such an extent that his motive could not have been malicious. For
example, a forest ranger, acting in compliance with a regulation, shot
and killed a mare. It was later ruled that the regulation was illegal,
but the ranger was not guilty of malicious mischief for the obvious
reason that his reliance on authority negated any malice.

We can now turn to the positive side of the definition of malice.

Aside from the absence of justification, excuse, or mitigation, for
an act to be malicious, it must be done either with the intent to
cause the very harm that ensued or in wanton and willful disregard
of the plain likelihood that the particular kind of harm that resulted
would occur. 1t is of importance to understand that it is not enough
if the accused was careless. There must be more than negligence.
What is required is either willfulness and wantonness in disregard
of probable consequences or specific intent to do a specific kind of
damage.

For example, if two youngsters saw a car parked with the keys in
it and drove it around the block for sport, they would not be guilty
of malicious mischief if it got out of control and caused damage. The
reason is that neither did they intend the damage, nor were they act-
ing in willful disregard of a strong likelihood of damage. Of course,
they would be guilty of some motor vehicle offense, but they would
not be malicious mischievers. If neither knew how to drive, they
might be guilty of malicious mischief, for there would then have
been a strong likelihood beforehand that their act would result in
damage.

Perhaps the hardest application of the definition of malice is when
one is found guilty of malicious mischief due to an act that was not
intended to do specific harm and that was not done with any spite or
ill-will. To illustrate, a veterinarian was accused of malicious mischief
when he injected a fluid into the side of a cow with a hypodermic
syringe. The injection caused swelling. The doctor claimed that he
had no ill-will toward the owner of the cow, but did the act because
he wanted to ¢arn a large fee by pretending to cure the cow of a new
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type of disease that only he could treat. He was found guilty of
malicious mischief because of his willful disregard of likely injury.

We should bear in mind that, to be guilty of the crime of malicious
mischief, the law requires that an accused have a specific state of
mind, or mens rea. Sometimes this mens rea will be found because of
a person’s conscious and clear intent to damage property. At other
times, the law will infer such a state of mind because of the nature
of the act and the consequences. that were likely to occur. It is up to
the individual to avoid such a property-endangering state of mind.
And, in avoiding it, his intent is not always the crucial factor. The
natural results of his acts are also important. He must consider them,
regardless of his good intentions.

As an example of the penalty inflicted for malicious mischief, we
can take the Massachusetts statute. In fact, the penalties vary with
the nature of the property damaged. Penalty for damaging a state
building is a minimum fine of five dollars; for a county building, a
fifty-dollar fine or two months in prison. If a building is a church or
school, the penaity is one thousand dollars and two months in
prison. The penalty for malicious mischief to a2 domestic. animal can
be as much as five years in prison; if the damage is to a correctional
institution by a prisoner, it is three additional years in prison.

BREACH OF THE PEACE

There are several minor crimes that may be termed, for want of a
better classification, offenses against the public peace. They involve acts
which are, peghaps, more common than most other crimes.

Breach of the peace is really a general term that could cover many
specific acts. The reason for its existence is probably the reason for
the existence of most criminal statutes—to preserve the peace and
tranquillity of the community. In the English common law, from
which the modern offense takes its form, a penalty was provided for
any willful deed which violated the social interest in peace without
lawful justification or excuse. In an old American case, it was stated
that “the breaking of windows in the night, while a family is in the
house, is not a mere trespass upon property; but being calculated in
its nature to frighten and disturb the people within the house, it may -
be considered as an indirect attack upon the persons of the family,
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and is clearly a breach of the peace.” This indicates that an act may
become a crime, or become a more serious crime, because of its
tendency to disturb the public peace.

Many state statutes not only punish what may be generally called
a breach of peace; they go on to specify certain types of offenses that
could be grouped under that heading. Examples of these are riot,
affray, and disturbance of public assembly, It remains true, however,
that if the particular act does not have a special name in a state penal
code, and is punished because it violates the social interest in public
security and peace, it is always called breach of the peace.

Some types of acts which could come under this general or speci-
fied prohibition include breaking windows, damaging motor vehicles,
having noisy gatherings, and exploding firecrackers. It is obvious
that the offense is designed to be a catch-all for any act which in a
general way tends to upset what may be called public dignity or
tranquillity. It is used most often when there is no other suitable
statutory prohibition for the act.

FIGHTING

A contest of strength, even where blows are struck, is no: a crime
if there is no anger or malice and no intent to inflict real physical
injury. The situation is quite different, however, if the fight is con-
ducted in an angry manner, or if force is used which is intended to or
likely to cause physical injury. Fights of this kind can fall into either
of two categories which make them crimes.

First, there may be a crime if the fight is of the kind that society
considers endangers the individual, even though the community at
large is not affected. A duel would come under this heading. The
law considers that society has an interest in the individual member
—an interest which is strong enough so that it cannot permit the
settlement of disputes by means of private combat. Normally, this
crime would be a misdemeanor, but by its nature it can result in
far more serious crimes. If a combatant is killed, the other is guilty
of murder, and the seconds who took part are likewise guilty, as
persons who have aided and abetted a crime.

Perhaps the more common type of fighting that constitutes a crime
is one that is not as private as a duel. Although a few states deal
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with this kind: of crime under general breach of peace statutes,
most have statutes that punish a type of fight that is called an affray.

In order for a fight to be an affray, and thus punishable as a mis-
demeanor, it must be a mutual fight in a public place that tends to
alarm the public. Mutual does not mean that two people must par-
ticipate (that is obvious from the definition of fighr). It means that
neither participant has the privilege of self-defense. If, for example, A
started to beat B, then B began to hit back, there is no crime of affray,
because B was privileged under the law to defend himself. In this
instance, A would be guilty of the more serious crime of assault and
battery. If, however, B provoked the fight by calling A a “dirty
queer,” the fight is considered mutual because B’s provocation has
resulted in his counterattack not being privileged.

When it is said that the fight must be in a public place, this means
any place open to public access and close enough to other people so
that the fighting may tend to cause public apprehension. Actually,
the word “affray” comes from the same root as the word “afraid,”
and the offense of affray exists primarily because such a fight tends
to make the public afraid. A public place need not be one where
many members of the public are present, but if the fight cannot be
observed by others, there is no possibility of alarm to the public, and
the fight may not constitute the crime of affray.

It appears, then, that what we call a fight in everyday language
does not become a crime unless it meets either of two precise legal
definitions: private and planned enough to be called a duel or public
and mutual enough to be called an affray.

UNLAWFUL ASSEMBLY AND RIOTING

One person can commit a breach of the peace, two can commit
an affray, but a disturbance of the peace by three or more may be
unlawful assembly or riot. These acts are misdemeanors in most
states, felonies in some.

An unlawful assembly is considered a crime in order to prevent a
major disturbance of public peace before it has a chance to develop.
The crime consists in a meeting of three or more persons who have
a common plan which, if it were to be carried out, would most likely
result in a riot. The participants are guilty if the meeting was with
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the intent either to commit a crime by force or to execute a plan that
will be likely to precipitate a riot. They must come together at the
same time. Although it is not necessary that they carry out their
plan, it must be unauthorized—that is, it must lack any official sanc-
tion.

Needless to say, people have every right to assemble in an orderly
manner for any lawful purpose, and this includes the right to protest
policies of any branch of the government. It is the unlawful intent
of a meeting that constitutes a crime.

It may be well to define at this point the crime of riot, which is
the logical sequel to unlawful assembly. Most state statutes end up
with a definition similar to the following: A riot is a tumultuous dis-
turbance of the peace by three or more persons who either (1)
are committing a crime by force or (2) are in the execution of some
act, lawful or unlawful, in such a violent, turbulent and unauthorized
manner as to create likelihood of public terror and alarm, Here the
disturbance to public peace is easy to understand because it is blatant.
There is no doubt as to why this act is a crime.

Tn states where riot is not a felony, the punishment is likely to be a
small fine or less than six months in jail. If it is a felony, the punish-
ment could be a large fine and/or up to five years in jail. Some
states increase the punishment if there was a great deal of property
damage or personal injury as a result.

In addition to riot, there is a crime called disturbance of public
assembly. Although some statutes specify certain public gatherings
the disturbance of which is a crime, most gexieral}y punish the willful
disturbance of any lawful gathering, Without statute, it has been the
case that this disturbance is a crime within the common-law tradi-
tion—that is, not requiring legislative prohibition.

CARRYING DANGEROUS WEAPONS

Also related to protecting the public peace and security is the
crime that involves carrying dangerous weapons. Although most
state laws relate to concealecl weapons, there are many city and town
ordinances that do not permit carrying of any weapons, at least
where not authorized by taw. There are some states which permit
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these weapons where they are reasonably believed to be necessary
to self-defense or if they are on the owner’s premises.

For the most part, though, such weapons are closely regulated.
Witness the Massachusetts statute, which prohibits the carrying of a
“joaded or unloaded firearm; blade of over one and one half inches—
dagger, dirk knife, knife with double-edged blade, switch knife,
spring knife; sling shot; black jack; metallic knuckles; sawed-off
shotgun; machine guns; silencer; any other dangerous weapon when
arrested for crime.”

It has been said that the Second Amendment to the Constitution
guarantees the right to bear arms. This is not necessarily true. The
Amendment reads: “A well-regulated militia, being necessary to the
security of a free State, the right of the people to keep and bear
arms, shall not be infringed.” In the first place, there is reason to
believe that there must be a reasonable relation between the preserva-
tion of a.well-regulated militia and the particular instance of bearing
arms in order for the protection to apply. But, second, and more
important, the Amendment does not prevent regulation by the states,
only by Congress.




Motor Vehicle Offenses

GENERAL

ALL THE STATES have statutes or ordinances relating to motor vehicle
offenses. Usually these offenses are criminal—that . is, they carry
penalties which are meted out in the manner of a criminal prosecu-
tion. Some violations, however, merely constitute traffic infractions;
these are not crimes, and the procedures and penalties are different
and milder than those involving crimes.

.Statutory traffic regulations in general do not apply to traffic on
private roads. But there is an important qualification if the private
road is generally used by the public. It can be said that any road
open to unrestricted use by the public, whether publicly or privately
owned, is a road where traffic laws apply.

Traffic regulations normally apply to all-people and all vehicles.
?Emergency vehicles are exempt, but only if (1) the driver is sound-
11.1g a signal, (2) he is responding to an emergency call, and (3) the
circumstances of the situation call for the operation of the vehicle
In violation of traffic regulations. A fire engine returning from a fire

or a pcflice.car which is merely cruising is not at such times entitled
to special highway privileges or exemptions.

Parties to the Offenses

Generally, criminal responsibility does not attach to the owner of a

inotor vehicle for the acts of somebody else who operates it. The
aw dqes not_consider a motor vehicle, by itself, a dangerous instru-
ment. Hence, the legal rule making the owner responsible when an-

70

Motor Vehicle Offenses 71

other uses a dangerous instrument does not apply. He is criminally
liable only when he drives the vehicle or has control of it.

Jurisdiction

Courts have the duty of supplementing the enforcement of traffic
laws and regulations by the police in such a way as to reduce the
number of accidents.

It is sometimes a mystery to the citizen as to what court will have
jurisdiction over criminal offenses involving motor vehicles. This
problem is entirely regulated by state statutes, and the variations are
too numerous to detail here. Suffice it to say that the majority: of
states treats some motor vehicle offenses differently from most crimi-
nal offenses in the sense that a special traffic court is the first step
in the prosecution. Usually, this court does not afford jury trial; how-
ever, most states provide for such a trial if the accused requests one.

The procedure followed by way of prosecution, judgment, and
sentence varies somewhat depending on the type of offense. We will
discuss some of these differences in the following section, which will
deal with the most important offenses: speeding, driving while in-
toxicated, reckless driving, assault and battery, and culpable homicide.

SPEEDING

The limitations set by law for the speed of vehicles on public roads
are intended for the protection of other drivers and pedestrians. As

long as they are reasonable, definite, and certain, they can be en-

forced with criminal sanctions for their violation,

It is customary for states to regulate the speed of motor vehicles.
Local communities may also establish speed limits on roads within
their jurisdiction, but these cannot conflict with the speeding laws of
the state. For example, if a village has an ordinance setting the
speed.limit at thirty milesan hour, but the state limit is twenty-five
miles, a driver cannot use the village ordinance as an excuse if the
state prosecutes him for going twenty-eight miles an hour. Similarly,
where a state statute is désigned to regulate the speed of motor vehi-
cles throughout the: state, including within the Jimits of cities -and
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towns, an ordinance which purports to establish a speed limit lower
than the statutory limit is in conflict with it and not valid. However,
if the state regulation does not purport to be controlling throughout
the state, but empowers local authorities to regulate speed within
their jurisdiction, it naturally follows that the city or town may estab-
lish a lower or higher speed limit than that prescribed by the state
statute.

A statute may prohibit driving at a rate of speed greater than is
reasonable or prudent, rather than specifying a particular limit, The
reasonableness of a given speed is dependent on the traffic, the use
of the road, and the actual mileage per hour.

Some states have statutes which prohibit driving at too low a speed.
Impeding the normal and reasonable movement of traffic is thought
of as dangerous to other drivers and pedestrians. Usually, these stat-
utes are not enforced unless the flow of traffic is heavy and the danger
is obvious.

It is customary for speeding regulations to require that an unlaw-
ful speed be maintained for a specified distance before a violation
occurs. Normally, the testimony of the policeman is sufficient to
satisfy this requirement, provided there is no conflicting evidence,

In a prosecution for speeding, evidence of the speed as indicated
or: the pursuing officer’s speedometer is proper, but usually more will
be required, such as the officer’s testimony as to his cbservations and
the distance traveled. The officer may also give his opinions, provided
he is qualified by experience to do so. |

Many devices are used to measure speed. Some are ruled invalid
in a few states. -California, for example, does not allow evidence of
speed obtained by the use of a “speed trap,” which is a particuiar
section of highway measured so that the speed of a vehicle may be
calculated by securing the time it takes it to travel such a distance.

Perhaps the most widely used device to measure speed is radar,
Its reliability for measuring speed has been recognized by the courts,
and it is perfectly permissible to use such evidence against a person
accused of violating the speed limit, As long as it is shown that the
radar equipment was properly set up and in working order at the time
of the violation, radar speed readings are sufficient evidence in them-

selves to s'ustain a conviction for speeding. No further testimony from
the arresting officer is necessary., ‘
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A statute which makes it an offense to speed does not make the
intent of the driver an element of the crime, and the only intention
necessary to render a violator liable is the doing of the prohibited
act. This is so unless the statute specifically requires a knowing or
willful violation. It would be accurate to say that when the statute
alleged to have been violated states a specific maximum limit that
was disregarded, the accused has little recourse once the state has
put forth mechanical evidence or qualified police testimony.

DRIVING WHILE INTOXICATED

All the states have statutes that punish driving of a motor vehicle
while intoxicated or while under the influence of intoxicating liquor,

alcoholic beverages, or drugs. The criminal offense occurs whenever

one is found to be driving or to have driven while in an intoxicated
condition, or under the influence of intoxicants, regardless of whether
he was driving recklessly or had an accident.

California and Lonisiana deviate somewhat from this rule in that
an element of the offense must be that the operation of a motor
vehicle by one in an intoxicated condition has resulted in injury to
person or damage to property.

The states, through drunken driving statutes, seek to curb injuries
and deaths that are often the result of drunken driving. A city or
town is also entitled to pass ordinances punishing drunken driving.

Although statutes which prescribe the offense of driving while in-
toxicated and those which prescribe the offense of operating a motor
vehicle while intoxicated exist for the same purpose, a distinction
between the terms has been recognized by some state courts. The
statutes punishing operation require less in the way of automobile
motion for a conviction. It will often be enough if the drunken
operater starts the engine or manipulates the shift.

Some states, in addition to prohibiting driving or operating a vehi-
cle while intoxicated, also make it unlawful for a person who is
intoxicated to be “in control of” or “in charge of” such a vehicle. It
takes even less movement or manipulation for conviction under these
statutes than it does under the operation statute. Steering while a vehi-
cle is being towed or pushed is enough, as is being in a drunken stupor
while parked on a highway.

_
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There is no agreement as to what degree of intoxication is neces-
sary for a conviction. When the statute punishes driving while intoxi-
cated, most states consider it enough if the intoxication in any man-
ner impairs the ability or judgment of a person operating a motor
vehicle. Others use the standard of loss of normal control of body
and mind. When the statute punishes driving “under the influence,”
it is not usually necessary to show intoxication to any specific degree.

Under statutes that punish driving a motor vehicle while intoxi-
cated, a driver may be deemed to have been intoxicated or in a state
or intoxication even if his condition was induced by drugs instead of
liquor. Some states expressly prohibit driving while under the influ-
ence of drugs, even those taken for medicinal purposes, such as in-
sulin. Most, however, require that the drugs be voluntarily taken in
order for a conviction to be valid. :

The final determiration of whether a person’s condition would sus-
tain a conviction is based not on the number of drinks consumed or
the percentage of alcohol in those drinks, but on the effect of the
drinks upon the accused as it appears in the evidence. The law takes
into account the differing effects a given amount of alcohol has on
different people.

. The usual way to determine whether a person is to some degree
intoxicated is by a chemical test of his blood, breath, urine, or saliva
for the purpose of determining the alcoholic content. Many states
have enacted statutes which provide that any person who operates 2
motor vehicle upon the public highways is deemed to have given his
consent to such chemical tests whenever he is arrested or taken into
f:ustody for any offense involving operating a motor vehicle while
intoxicated. It is probably unconstitutional for the state to compel a

driver to take a chemical test, because his privilege against compulsory

self-incrimination granted by the Fifth Amendment would thereby be
breached.

Something more than proof of the drinking of liquor or testimony
that the defendant’s breath smelled of liquor will be required to show
that he was intoxicated or under the influence, Evidence of manual
tests given to the defendant at the time of his arrest, such as that
of walking along a straight ling, has traditionally been admissible at

the trial, Hovsfever, here again, any hint of compulsion on the part
of the state will render such evidence tainted and void.
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Evidence as to the results of medical or chemical tests for intoxica-
tion is not binding on the jury. They must determine the weight to
be given such evidence. Some states, however, have enacted statutes
under which a presumption of intoxication arises on the showing of
the presence in the blood of a specified percentage of alcohol.

The punishment for persons who violate the statutes against
drunken driving range from suspension of license to fine to im-
prisonment. In most states the offense is punishable as a misde-
meanor, but in a few it is punishable as a felony with compulsory
prison term in a state institution. The latter is most prevalent when
the offense is aggravated by bodily injury to another. Generally, how-
ever, the statutes vest in the courts discretionary power, within speci-
fied maximum and minimum limits, to impose punishment for viola-
tions that fit the circumstances. A common statute is that of Massa-
chusetts, which punishes with a minimum of a thirty-five-dollar fine
to a maximurn of one thousand dollars and a minimum of two weeks’
imprisonment to a maximum of two years.

RECKLESS DRIVING

When a particular act concerning driving is made a separate of-
fense, there is a common rule that that act cannot be punished under
the general category of reckless driving. For example, if an individual
was driving without headlights one night and there was a statute
punishing driving without headlights, his crime could only be the
latter, and not reckless driving. If, however, there was no specific
statute dealing with headlights, his action may constitute reckless
driving,

Some statutes define reckless driving in such terms as driving care-
lessly and heedlessly in willful or wanton disregard of the rights and
safety of others; driving under circumstances showing reckless disre-
gard of the consequences; or driving at a rate of speed greater than
is reasonable and proper, in regard to the width, traffic, and use of

the highway and the general and usual rules of the road, so as to

endanger the property, life, or limb of any person.

Where a statute does not declare specifically what particular acts
shall constitute the offense, it is determined from all the circum-
stances. The manner of vehicle operation in a particular context and
location is the key to the offense.
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It usually does not constitute reckless driving if the driver is merely
negligent or careless. What is required is a willful disregard of the
consequences. Although it is hard todistinguish the two standards in
Some cases, the important difference is that reckless driving is a
conscious indifference to obvious consequences,

Speeding in itself does not necessarily constitute reckless driving,
but speed under certain circumstances may be enocugh to base a con-
viction on those grounds, It is not uncommon that a driver may be
guilty of reckless driving even though his speed is not over the legal
limit. Many statutes provide that speed in excess of a stated rate
above the maximum legal limit, maintained for a stated distance,
constitutes reckless driving unless the defendant can show why, in
the particular instance, it was not reckless,

Driving while intoxicated in itself also does not provide a sufficient
basis for a conviction for reckless driving. This is particularly true
where driving vhile under the influence is a separate offense and
there are no other circumstances which indicate a wanton disre-
gard for the safety of the public.

Evidence of intoxication or of speeding is properly admissible at
the tnal of one accused of reckless driving. Also, testimony from an
expenienced policeman as to road and traffic conditions is relevant. If
there happens to be injury to person or property, or a collision with
another car, the law will permit an experienced policeman who has
personally observed the circumstances to give his coﬂclusion as to
background facts, such as speed of the accused or cause of the acci-
dent. All this is in an effort to aid the jury in determining the uitimate

fztic::-t—whemer the accused was driving recklessly under that specific
statute.

HOMICIDE ' WHILE lﬂllVIN G

Causing the death of another as a re
negligent operation of a motor vehicle
cide. Depending on the circumstances
resulting crimes include inv
cide, voluntary m

sult of reckless,  unlawful, or
may constitute culpable homi-
and the particular statutes, the

oluntary manslaughter, negligent homi-
anslaughter, and even murder,

no;rhe Consequences of an act which causes the death of another are
excused by the bad physical condition of the person killed. This
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is familiarly called the thin-skull doctrine, and it covers cases where
the person was unable, due to his physical condition, to withstand
the shock of the injuries inflicted, or those in which the injuries would
not have been fatal without a predisposed condition. The driver
takes his victim as he ﬁnds‘him, with the latter’s vulnerability an
unfortunate circumstance.

Involuntary Manslaughter

If a driver in violation of statutes or ordinances kills somebody
with a car, he may be guilty of involuntary manslaughter. To consti-
tute involuntary manslaughter, there must be a causal connection be-
tween the commission of the unlawful act and the death. The death
must be the natural result or probable consequence of the unlawful
act upon which the charge of involuntary manslaughter is based.

For example, if a person is unintentionally and accidentaily killed
by another who is operating a motor vehicle without a license or
without taillights, and such unlawful act has no bearing whatsoever
upon the killing, the driver cannot be guilty of involuntary man-
slaughter. If, however, the driver has no headlights, and, as a re-
sult, strikes and kills a pedestrian crossing in front of him whom he
did not see, he may well be guilty of that crime.

In a similar way, driving a motor vehicle while intoxicated, since
it is an unlawful act in itself, could result in a conviction for involun-
tary manslaughter if the death of another was the result. The fact
the prosecution would have to prove is that the death resulted from
the drunkenness—that, had the driver been sober, he, like any reason-
ably sober man, would probably have been able to avoid the acci-
dent. In qualification of this, some states provide that if the unlawful
act is bad enough—usually drunken driving or reckless driving—it is
not necessary to show that the death resulted as a natural conse-
quence of the unlawful act. ‘ :

Because most states require reckless disregard for the safety of
others as an element in the proof for involuntary manslaughter where
no other law is broken, something more than speed in violation of
law is required to convict. Speeding is regarded as mere carelessness
in some states, and that alone is not sufficient for involuntary man-
slaughter. However, if there are other dangerous circumstances, such
as heavy traffic or difficult driving conditions, speeding may in this
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context be sufficiently reckless to satisfy the requirements under in-
voluntary manslaughter. Again, it must be shown that the speed under
the circumstances was the proximate cause of the death. In the min-~
ority of states where it is not necessary to show recklessness or
disregard for the safety of others as an element in the crime of invol-
untary manslaughter, speeding alone will be enough of an unlawful
act to lead to conviction.

Something more than a mere errcr of judgment, inadvertence, or
want of ordinary care is required for the operation of a motor vehicle
which results in death to be called involuntary manslaughter. In a
sense, this conduct—criminal negligence, or recklessness, as it is
most often called—supplies the intent necessary for a conviction of
manslaughter. The law considers that if a person knéw or reasonably
should have known that his conduct tended to endanger life and
that death was a not improbable result, he should be punished as if
he consciously intended it.

For example, a driver unconscious because of illness at the time
of an accident may be found guilty of a reckless disregard of the
safety of others which will support a manslaughter conviction. This
is true if, in undertaking to drive, he knew or should have known
that he might lose consciousness due to his illness, However, criminal
liability will probably not attach if the effects of illness should limit
the driver’s ability to foresee the possible consequences of his driving.
Similarly, if a driver kills someone because of being sleepy or drowsy,
he may be subject to criminal liability for involuntary manslaughter,
not because of his driving while he was sleepy, but because of his
recklessness in allowing himself to take the wheel in such a state.

Voluntary Manslaughter

Voluntary manslaughter is not commonly a charge connected with
the operation of a motor vehicle. Somg jurisdictions, however, say
that if death results because of the operiition of a motor vehicle with
reckless disregard for the safety of others and in the fact of the like-

lihood of injury or death, the crime is voluntary rather than in-
voluntary, ‘

Murder

| Most convictions in cases of motor vehicle homicide are for invol-
tntary manslaughter or negligent homicide. This is largely because
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the elements of intent, premeditation, and malice necessary for a
murder conviction are ordinarily lacking, But there may, of course,
be circumstances where causing death while driving could coustitute
murder. The clearest case is that in which the driver of a car, with
deliberation and premeditation and with malice aforethought, runs
over or strikes a person with the intent to kill him. This is an example
of the most serious kind of murder and will resuit in a conviction
therefor.

In many states, statutes provide that murder in the second degree
may be committed, without a willful design to kill, where a death is
caused by a particularly wanton or reckless act. The act has to be so
reckless and wanton that the complete disregard for human life shown
could only be the product of a mind depraved as to the peril of
human life. The circumstances of the case will be the standard by
which the jury must consider the quality of the act and decide whether
the killing was a direct result.

The combination of speeding and intoxication may result in a
conviction for murder in some states. This is true in those states
where driving while intoxicated is a felony. It is also true in the ma-
jority of states if the circumstances are such that the conduct of the
driver can be called utter! reckless as a result of the combined crimes.

Negligent Homicide

The crime of negligent homicide is a rather recent subject cf state
criminal statutes. Such enactments resulted from beth the frequency
of deaths on the highways and the difficulty of obtaining convictions
of motorists “inder the general statutes for homicide, since juries are
averse to attaching the onus of manslaughter to one who causes the
death of ancther with a motor vehicle.

The statutes on negligent homicide are of two distinct kinds, The
first—and these are in the minority—undertakes to define the crime
in terms that are virtually indistinguishable from involuntary man-
slaughter except for the special motor vehicle requirement. The sec-
ond type of negligent homicide statute, and the most common, is
that which provides that one who operates a motor vehicle in a reck-
less or negligent manner and causes another to be killed, under
circumstances that do not constitute murder or manslaughter, is guilty
of negligent homicide. Although the language seems to be close to

that of the involuntary manslaughter statutes, in practice this kind
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of enactment is designed for those instances where it is thought that
the actions of the driver were not so culpable as to warrant the pun-
ishment for mansiaughter.

To illustrate the difference between the penalties for involuntary
manslaughter and negligent homicide, it is common for the former to
carry a maximum prison term of ten years or more, whereas the
former seldom carries more than a two-year term.

ASSAULT AND BATTERY WHILE DRIVING

A criminal assault and battery may be committed by striking a
person with a motor vehicle. It is not enough, however, for a person
to be injured by the operation of a vehicle. The injury must be either
intended or done in such wanton disregard for the safety of others
that the law considers it intended.

Some courts will convict a driver of assault and battery if in injur-
ing another the motorist was viclating a statute designed to protect
life and property, such as a speed law. These states will consider
such 2 violation evidence of wanton disregard for the safety of oth-
ers. The majority of states, however, say that the violation of such a
statute is only one circumstance to be considered in determining
whether there was enough wanton disregard for the require intent
to be established.

All states have statutes that punish aggravated assault or assault
with a dangerous weapon. 4 motor vehicle may be sp used as to
constitute a deadly or dangerous weapon under these statutes. A
conviction will depend on the actions of the driver and their rela-
tionship to the actions of a reasonably prudept person,

HIT AND RUN

What is commonly known as a “hit-and-run” driver is one who
violates a statute requiring motorists involved in an accident to do
certain things. If such a motorist knows or should know that property
damage or personal injury has been sustained by another, whether
or not through his fault, in most states he must stop, identify himself,
and render aid and assistance. The accident itself is not the criminal
offense under these statutes; the evasion of responsibility is.

T
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Some have argued that these statutes violate the constitutional
privilege against compulsory self-incrimination in that they require
what almost always is the giving of information that leads to civil
suit and possibly criminal action. The law has seen fit to negate this
argument by establishing that one of the conditions imposed on the
privilege of operating a motor vehicle is that the driver waives his
privilege against self-incrimination to the extent that he is required
to stop and identify himself in case of accident.

If the circumstances are such that a reasonable person would be-
lieve that injury has resulted from an accident, it is no defense to a
hit-and-run charge to claim a lack of knowledge as to the extent of
injuries. There is an absolute duty for a motorist involved in an
accident to ascertain for himself whether harm has been done.

Similarly, it is no excuse for not stopping to say that no assistance
could have been rendered. Nor is the failure to stop excused because
of the hostile attitude of a crowd gathering at the scene of an accident.
It should be obvious, however, that such stopping is not required when
the driver is physically unable to do so, as when he has been injured
in the accident. :

It is required that the driver identify himself personally to all
thore who have been injured in their person or property or, if that
is not practicable, to someone representing their interests or to a
public officer. The fact that the person struck is unconscious or was
instantly killed does not relieve the driver of the duty of stopping
and identifying himself. ‘

It is not up to the driver to judge the need for assistance. He must
in some positive way act as a reasonable person would under the
circumstances and offer or do what seems advisable, The interpreta-
tion of these statutes in practice is one of common sense, and each
case is decided with the ofien hysterical circumstances of the particu-
lar accident considered to be very relevant indeed.

TRIAL OF MOTOR VEHICLE OFFENSES

In every motor vehicle offense case, the accused is not always
guaranteed the right to trial by jury. Much depends upon the gravity
of the offense and the penalty to be imposed as a result of convic-
tion. For example, if the offense is one that is prosecuted as a result
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of an indictment by a grand jury,
trial. On the other hand, unless the
provision to the contrary,
ordinance or is of a petty
a jury.

Yery 111?portant in this area is the possibility of waiving of the right
to jury trial. Perhaps the most common reason why motor Vehicle

offenses are not tried by a jury i
' jury 1s that the accused usuail
take his chances with the judge. y prefers o

the: accused is entitled to a jury
. T€ Is a corstitutional or statutory
if the offense is a violation of a town
nature, it may be properly tried without

Vil.

Defenses to Crimes

INSANITY

IT OFTEN HAPPENS that a person commits an act which is normally
punishable by the law, yet the court refuses to convict him. Such a
case may be explained by the fact that the person has a valid defense.
Even though he has committed what would otherwise be a crime, the
court refuses to impose punishment because there was a mitigating
factor involved. In this chapter we shall discuss some of the factors
which can be r¢lied upon to warrant absolution.

Mental illness can serve as a defense for one accused of a
crime, and it can result in treatment rather than in punishment. It
can_be an issue in criminal proceedings before or during a trial if, at
the'"time, the accused is in a mental state in which he cannot under-
stand the charges against him and which makes him incapable of
assisting in his defense and giving testimony in his own behalf.

A number of states and the federal government have statutes speci-
fying the procedures to be followed, but it is usually the trial court
that must require a professional determination as to whether or not
a defendant is of sufficient mental health to stand trial. The same
reasoning applies to an arraignment or an indictment, for a person
who is in a state of mental ¢isorder that prevents him from under-
standing the charge against himn cannot plead rationally to the charge.

But what we are primarily concerned with here is a defendant’s
mental condition at the time of the alleged crime. Only at this time
is mental capacity relevant to criminal capacity. The law focuses on a
particular crime; it wants to know if the accused had the mental
ability to commit it. As stated by the highest Ohio court, a jerson
“who is a fit subject for confinement in an insane asylum does not
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necessarily have immunity from punishment for crime.” In other
words, insanity as a valid defense depends on the condition of the
de‘fendant’s mind in conjunction with the particular nature of the
crime, :

. There are two major standards by which courts and juries pass
]}Jdgment on whether a defendant is criminally responsible for a par-
ticular crime. These are known in the law as the McNaghten Rules
a'nd the Durham Rule, Either standard (with perhaps some medifica-
tions) will be given the jury by the judge in every case involving
an alleged incapacity as a defense, '

The McNaghten Rules

The McNaghten Rules are the older and more specific test. They
were formulated over a hundred years ago when an Englishman
named Daniel McNaghten shot and killed a man. At his trial for
murd.er, the evidence showed that he was laboring under an insane
delusion and that he was in a seriously disordered mental condition.
He was acquitted by the jury on the grounds that he “had not the
us.e of his understanding, so as to know he was doing a wrong and
wicked act.”

But there was a peculiar aftermath to this trial, out of which came
the McNaghten Rules. It seemed that McNaghten had attempted to
assassinate Sir Robert Peel, Prime Minister of England, but instead
had shot Peel’s private secretary, Drummond. The oﬁ:ense agaihst
Prummond followed a series of attempted assassinations of the Brit-
ish ro;ial h.Ol.lSe, including Queen Victoria herself, and attacks on the
Queen§ ministers. Some of these were considered to have grown out
of étmuiCorn Law League plots. When McNaghten was acquitted
at his trial, public indignation led by the Queen ran so high that the
Juc!ges of England were called before the House of Lords to explain
their con.duct.' A rfxodern commentator has ironically observed that
gueen Vl‘ctona objected Fo McNaghten being adjudged insane after
e hdd tried to murder Sir Robert Peel on the ground that “she did

not believe that anyone couid be insane who w

: . anted to rder a
Conservative Prime Minister.” murder &

I .
. t111]‘3ar'1ydcasfa,ﬂthe: Hopse of Lords propounded a series of questions
judges, ‘and their answers, really an advisory opinion, consti-
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tute what are known as the McNaghten Rules, with one modern
addition in most cases. The rules are as follows:

Insanity can be a defense to a criminal charge if there was pres-
ent, at the time of the crime, a defect of reason, from disease of the
mind such that

(1) the defendant did not know the nature and quality of the
act, or

(2) the defendant did not know that what he was doing was
wrong, or

(3) the defendant acted under an insane delusion.

This is the prevailing set of rules on criminal capacity in most of
the states and most of the federal courts. Some states have added a
fourth alternative: that the defendant succumbed to an irresistible
impulse.

Without complicating the issue with fine distinctions, it is possible to
have a basic understanding of what each of these alternatives means.
Keeping in mind that any one of the rules wouid be enough for an
acquittal on the basis of insanity, it is the job of the jury to apply these
standards to the facts of a case.

Let us consider the first rule. If, for example, a man slashed an-
other man’s throat, yet honestly believed that he was merely peeling
an orange, it is likely that he did not understand the nature and
quality of his act. If this was due to a mental disease or defect, it
would meet the requirements of the McNaghten Rule for a defense
to a murder charge.

In regard to the second rule, there has been some difference of
opinion as to whether wrong means legally or morally wrong. Most
states construel wrong narrowly, so that if a person believes that an
act is morally right but knows it to be legally wrong, he has no
defense on the grounds of defect of reason.

What the right-wrong concept means in essence is that, in order for
there to be a defense based on criminal incapacity, there must be
present at the: time of the alleged act the inability to distinguish right
from wrong because of mental disorder. A man who is committing a
crime and who knows what he is doing, in the sense of having a full
appreciation of the nature and quality of his act, almost invariably
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has the ability to distinguish right and wrong with reference to the
act. It is not relevant whether or not the defendant chose to make
Fhe distinction, Only the inability to do so can constitute criminal
incapacity.

The third rule refers to a false belief—always the product of a
mental disorder—in something that would be unbelievable to a normal
person of the same social and environmental circumstances, If the
defendant is suffering from such a delusion at the time of the act—
and that is for the jury to decide—he is dealt with as if the delusion
were true. However, if the act was still a crime, even under the facts
as he believed them to be, then he can be found guilty.

Consider, for example, 2 person who, while suffering from a delu-
sion that another man is about to kill him, kills his supposed assailant
in what he thinks is self-defense, "z would be exempt from punish-
ment because, if the imaginary facts were true, he would be justified
in killing the other in self-defense. 1f, however, he kills his wife be-~
cause he imagines that she is leaving him when she is really going to
the market, he would not be exempt from punishment. For even
though he 'was under the influence of a delusion that may have been
the product of mental illness or defect of reason, there would be no
justification for the killing if the facts he had conjured up were true,
You may not legally kill your wife because she is about to leave you,

Th'ere has been some criticism of this delusion test on the grouhds
that it is wrong to judge an insane man by the standard of whether
a sane man would have been justified under the facts imagirned to be
true. Some courts have sought to meet this criticism by ruling that a
defendant who acted under an insane delusion may not have been

guilty even if the imaginary facts were not of such a nature as to ex- .

cu.se 2 sane man who committed such a deed. This is true, they have
said, because the delusion may have so far corrupted the defendant’s
mental processes that he has lost the capacity to distinguish right
frc-)m. wrong with respect to the act committed, and hence was without
criminal responsibility, But such rulings are at present far from
common.

The idea of an irresistible impulse, which a few states recognize as
the fourth of the McNaghten Rules, broadens the traditional rules to
the extent that facts of mental disease not touched upon by the other
three rules are given official r’écognitionc Those jurisdictioné recog-
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nizing the addition seem to believe that there are certain types of
mental disorder of an extreme nature which govern one so that one’s
conduct may have nothing in common with that of an ordinary man.
Irresistible impulse as a defensc to a charge of crime has, however,
been rejected in England, in a majority of our jurisdictions, and in
Canada. \

The Durham Rule

Criticism of the traditional rules on insanity as a defense to a
criminal charge has not been confined to medical sources. There has
been a great deal of legal opinion favoring a formulation of the rules
for that defense to incorporate both an increased awareness of mod-
ern psychiatric knowledge and an increased emphasis on the specific
individual in the specific circumstances of the act. In 1954, the Dis-
trict of Columbia Court of Appeals came up with a new test when it
decided the case of Durham v. United States. The court suggested
that the proper solution is o discard all tests of insanity and have the
jury determine:

(1) whether the defendant was sane or insane at the time of the
alleged crime; and, if he was insane,

(2) whether the harmful act was the product of his insanity.

This formulation is called the Durham Rule or the product rule.

The Durham Rule attempts to limit the area of criminal responsi-
bility to those acts that would be committed when no mental illness is
present. When it is said that the defense of insanity under Durham
requires that the act be a “product of” a disease, it means that the
facts should be such that the jury can reasonably infer that the ac-
cused would not have commiited the act in question if he had not
been diseased, as he was. There must be a relationship between

" the disease and the act such that one might say that, “but for” the

disease, the act would not have been committed,

A necessary corollary to the Durham Rule is the psychological
and medical testimony required by the rather broad definitions. Men-
tal disease is a broad term which includes many types of illnesses,
differing in origin, in characteristics, ard in their. effects on a person’s
mental processes, abilities, and behavior, Thus, to make a reason-~
able inference concerning the relationship between a disease and a
certain act, it requires more than a judgment that the accused “knew
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what he was doing” or “knew the difference between right and wrong,”
It may even be a more difficult judgment than whether the accused
was laboring under a delusion or the victim of an irresistible impulse,
Therefore, there is likely to be more medical testimony involved
with the Durham Rule, ‘

The main flaw that the court found in the older McNaghten Rules

w.a.s that they were based on only one facet of personality—the cog-
nitive side. The Durham court said further:

The sciepce of psychiatry now recognizes that a man is an integrated
persopahty and that reason, which is only one element in that per-
sonahty,. is not the sole determinant of his conduct. The right-wrong
test, which considers knowledge or reason alone, is therefore an in-
adequate guide to mental responsibility for criminal behavior,

The jury under Durham is no longer required to rely on specific
and particular mental symptoms. All relevant evidence as to mental
condition is taken on the ultimate question of criminal responsibil-
ity. The expert witness is not limited to the question of right and
wrong; rather, he can give evidence as to a complete mental picture.

It should not be assumed that the Durham Rule is necessarily a
step forward. At least the fact that vast numbers of state and federal
courts have refused to adopt it indicates that there is much criticism
?f it.. That criticism is centered mainly around the notion ¢hat the
jury is expected to be more than reasonably equipped to judge the
validity of the insanity defense. It is said that with the McNaghten
Rulés there are at least some set definitions and standards by which
the jury may be guided. But, with Durham, there is no definition, for
example, of “product” or “mental disease or defect” thét is specific
enough for the average layman on the jury to unders’/and and apply.

Th.ere paVe been many efforts to come to some sort of a com-
Promise, incorporating the good things about each set of rules, but
a§ yet no-widespread synthesis has taken hold. It may be tha’t the
cl.lffere.:nc_:e between the rules or systems is more apparent than real
since 1n practice the standards in the mind of the avei*age juror WOulé

amount to the same thing, To illustrate this possibility, let us take

glsl :ase of Mr. W., which oceurred in a court following the Durham

Cogn .?erch 15’;196,1’ Mr. W, shot and killed two men. He was
mitted to a hospital for a mental examination pursuant to a
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statute in order to determine whether he was competent to stand
trial. That examination disclosed that he was competent, and the
district judge so found. A seven-day trial followed during which Mr.
W. relied primarily on the defense of insanity. The witnesses—eleven
psychiatrists, one psychologist, four lay witnesses, and Mr. W. himself
—were called in an attempt to show (1) that W, was suffering from
a mental disease at the time of the killing, and (2) that the killing
was a product of that disease.

The psychiatric testimony showed that, although nine psychia-
trists, many of whom possibly were influenced by W.’s long criminal
career, labeled him a “sociopathic personality,” or thought him other-
wise mentally urbalanced on the day of the killing, only six char-
acterized his condition as a “mental disecase or defect.” Of these six,
only three could say the killings in question were the product of that
disorder. The result was that the great majority of the expert wit-
nesses could not relate the offenses to a mental disease or defect. And,
as the appeals court said after W. was convicted, “In these circum-
stances, we cannot say reasonable men must necessarily, and as a
matter of law, have entertained a reasonable doubt as to appeliant’s
legal responsibility for his acts.”

The conflict in medical evidence, then, is for the jury to resolve
under the Durham Rule. As illustrated by the case of Mr. W., there
remains with the Durham Rule the very serious problem of the ability
of a jury of Jaymen to evaluate the mass of psychiatric testimony
that often accompanies an insanity defense without any really specific
standards of judgment, such as the right-wrong test of McNaghten,
The result seems to be that juries will apply a common-sense ap-
proach and will probably come up with the same verdict no matter
which test is used. The advantage of the Durham Rule lies in the
fact that it very wisely stimulates the introduction of all kinds of evi-
dence about the defendant’s mental condition.

But the fact remains that the Durham Rule, although to some
degree an improvement over the anachronistic McNaghten Rules, is
rather vague in application, The requirement that the offense be the
product of a mental disease or defect raises almost impossible prob-
lems of cause. It is difficult to show that the accused would have
committed the crime even without the disease, and it provides no
standard to measure the capacity of the accused. A new test to meas-
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ure insanity in the light of modern psychiatric developments was in
order.

The Model Penal Code Test

In recent years there has been a slowly but steadily growing
movement for the adoption of the American Law Institute’s test for
insanity as it appears in the Model Penal Code.

The Institute is made up of a group of scholars, judges, and law-
yers who meet periodically to study problems in the law and sug-
gest possible uniform solutions. In 1953, eone year before the Durham
case was decided, it began study on a Model Penal Code, in which
a new test for insanity was suggested. It sought to overcome some of
the more obvious shortcomings of the McNaghten Rules, and it has
proven, in the view of some courts, to be a more practical standard
than Durham. It states that:

(1) A person is not responsible for criminal conduct if at the
time of such condiict as a result of mental disease or defect he lacks
substantial capacity either to appreciate the criminality of his con-
duct or to conform his conduct to the requirements of law.

(2) The term “mental disease or defect” does not include an ab-

normality manifested only by repeated criminal or otherwise anti-
social conduct.

These standards correct some of the disadvantages of the Durham
Rule while preserving the more modern and realistic approach to the
psychiatry of criminal conduct which Durham succeeded in estab-
lishing. A jury will find them easier to apply than the vague standards
of Durham.

The jury must decide, after the evidence shows that the accused
had a mental disease or defect, whether he lacked substantial ca-
pacity either to appropriate the criminality of his conduct or to con-
form his conduct tojthe requirements of law. It is not enough under
this test that the accused knew that what he did was wrong. He must
be able to appreciate the criminality of the act before he is legally
rfasponsible for it. It is undoubtedly a more realistic requirement,
since it allows the entire mind—not merely the cognitive side—to be-
come important. Appreciation that something is criminal requires
more than knowing that it is in some way wrong.

Perhaps the most significant thing about the new test with respect
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to its receptiveness to modern psychiatric knowledge is its alterna-
tive framing. Aside from the lack of substantial capacity to appreciate
the criminality of his conduct, an accused may be acquitted by vir-
tue of insanity if he lacks substantial capacity to conform his con-
duct to the requirements of law. This alternative more clearly than
anything points up the marked contrast with McNaghten. Under

McNaghten, an accused may have been so irresponsible that he was

completely unable to conform to the law, even if he knew what the
law was and knew that he was breaking it, yet he could still have
been convicted. Under the new test, such an irresponsible person
is not punished for acts which were, in a very real sense, not his
responsibility. And, under this test, the jury has something specific
by which to gauge the evidence. It would be very hard for a jury to
decide whether a particular act was the product of a mental disease,
even if the jury had at its disposal all the important elements of the
conduct of the accused before, during, and after the crime. It would
not, however, be beyond the ability of the jury, on the basis of this
kind of evidence, to decide whether or ‘not the accused was in such
a state that he had the capacity to conform his conduct to law.

In short, the new test seeks to bring closer together legal standards
and clinical experience. It is likely to be the replacement for the
McNaghten Rules when courts decide to change those old and ana-
chronistic guidelines. But this has not yet happened.

A significant development in this direction occurred when the
Second Circuit Court of Appeals, a federal court covering the states
of New York, Connecticut, and Vermont, in February, 1966, adopted
this test. Although it is the law only in federal cases arising in
those states, it is the first instance of a court adopting exactly the
language of the American Law Institute. Certain other circuit courts
have adopted modifications of McNaghten that are somewhat more
liberal than the original; one has adopted the Durham Rule. But no
states as such have as yet liberalized McNaghten.

Civil Commitment

Civil commitment is a procedure whereby a person acquitted be-
cause of insanity can be committed to a hospital until such time as
his sanity has been recovered. Some states use this procedure even
before trial if the accused is mentally incompetent to undergo it.
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In England a verdict of not guilty by virtue of insanity results in
commitment to a hospital during the monarch’s pleasure, and . . . it
has so seldom pleased the monarch to do anything about the matter
that the normal result has been hospitalization for life.” In Massa-
chusetts the law is similar. There is a commitment to a hospital for
life with power reserved to the governor to grant-a release when the
health department certifies that the subject is not a cause of danger
to others. The constitutionality of this law is very questionable if it
means that the subject is beyond the possibility of release by habeas
corpus. This petition to a court has throughout our constitutional his-

tory served to protect individuals unjustly detained by the state.

Civil commitment is a recognized and constitutional procedure
which is more and more becoming operative as a much better
method to protect society from dangerous persons, while, at the

same time, treating the mentally ill who commit crime with more

compassion than heretofore existed. As an Ohio court has said:

The commitment is not in the nature of a penalty for a crime be-
cause the accused has been acquitted of the crime. [Under] the rules
?.pphcable to habeas corpus, a person committed to a hospital as

insane is entitled to be released from restraint upon establishing the
fact that he is sane,

We have by no means exhausted the many approaches to mental
illness as a defense to criminal charges. Many reform groups have
suggested other methods to deal with the problem. It is certain, how-
ever, that as our knowledge of the human mind and its shortcomings
increases, the way we treat people who commit offenses against so-
ciety is bound to change. More and more, the law will become
sensitive to its dual role of arbiter of society and protector of individ-
uals. We can look for more active participation by the courts, legis-
latures, and the Supreme Court in the effort to establish a more

uniform and more workable relationship between psychology and
the law.

INTOXICATION

Intoxication can serve as a defense to a criminal charge or as a

mitigation of the charge. Since the mind can be affected by either -

alcohol or drugs in much the same way as by insanity, one would

Defenses to Crimes 93

assume that the same reasoning would apply. The law, however,

.differentiates between voluntary and involuntary intoxication, with

the latter being more akin to insanity where guilt of a crime is
concerned.

We will first examine what involuntary intoxication means and
what an accused must prove in order to establish it as a defense to a
crirninal charge. Then we will deal with the more difficult area of the
effect that voluntary intoxication has on criminal capacity, and if it,
too, can be a defense.

Involuntary Intoxication

Involuntary intoxication does not include instances where an ac-

cused was induced to become drunk by either the example or the
persuasion of another. There is a presumption in the law that intoxi-
cation is voluntary unless the defendant proves some special circum-
stances. Usually there must be trickery, duress, or a legitimate mis-
take as to the nature of the drink. *

One can be involuntarily intoxicated if he made a legitimate mis-
take as to the nature of the liquor or drug which produced the in-
toxication. The mistake is usually brought on by the fraud or trickery
of another.

For instance, in one case, cocaine tablets were given to a person by
a “friend” with the statement that they were “breath perfumers.”
The “friend” was apparently trying to play a joke. The person who
took the tablets committed homicide soon thereafter. The evidence
at his trial indicated that he was completely out of his mind as a
result of the drug he had unwittingly taken. In cases of involuntary
intoxication by virtue of a mistake such & this, the accused is inno-
cent of any crime he thereafter commits if the intoxication so af-
fected his mind that he did not know what he was doing.

In these cases, the intoxication or drunkenness is viewed by the
law as not voluntary. The reason is not the trickery of another per-
son. Rather; it is the innocent mistake of the accused. He would be
equally innocent of such a crime if he made that mistake without
inducement, because the law considers «involuntary intoxication as
nonculpable. That is, the law does not seek to punish a state of
mind that was the result of neither criminal intent nor reckless. dis-
regard for the rights of others. '
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Perhaps the obvious area for involuntary intoxication is when a
person is forced to drink against his will. For example, in an actual
case, an eighteen-year-old boy was hitchhiking through a desert re-
gion when he was picked up by a man who had obviously been
drinking heavily. The evidence showed that the drunk asked the boy
to have a drink, which he refused. The man then became abusive
and insisted with vehemence that the boy drink. Fearing that he
might be put out of the car and left penniless on the desert, the boy
began to drink the beer and whiskey for the first time in his life. He
became very ill and was so dazed that he did not realize what was
happening until he had shot and killed the driver. The jury deter-
mined that the boy had been compelled to drink against his will;
hence he was found innocent of the crime, because at the time of
the killing the drunkenness had completely blurred his reason.

Another variety of involuntary drunkenness is that which results
from an improper dose of medicine, usually administered by a doc-
tor. Even if the dose was ordinarily proper but unexpectedly pro-
duced intoxication because of the unusual sensitivity of a particular
patient, the condition of drunkenness would be involuntary.

Some other types of involuntary intoxication may result not only
when mistake, duress, or medical advice are involved. For instance,
where a persoa drank an amount of liquor insufficient to miake him
drunk, but later received a blow on the head which caused the liquor
taken to produce intoxication, the law has regarded this as involun-
tary intoxication. And the same is true if a person, because of sick-
ness or tiredness, is reduced to a state in which a small quantity of
liquor or of a drug, which would ordinarily have no such effect,
produces intoxication. Finally, one can become involuntarily drunk if
he is made drunk by an amount which he f'formerly took with no such
result,

In conclusion, then, involuntary drunkenness may form the basis
of a defense to a criminal charge if the resulting state of mind is one
?n which the accused is unable to “know what he is doing and that
it is wrong.” Both the questions of the voluntariness and the effect
on reason are for the jury to decide. The burden is on the accused to

establish the elements of the defense by a preponderance of the

evidence.
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Voluntary Intoxication

The problem of whether voluntary intoxication can serve as a de-
fense to crime, or as a mitigation of punishment, is somewhat more
complicated than that of involuntary intoxication. It has been said
that voluntary drunkenness is no excuse for crime. But this is much
too simple and imprecise a statement.

It is true that voluntary intoxication will not result in a verdict
of innocent merely if it is shown that the accused’s state of mind
was such that he did not know what he was doing. Even here, how-
ever, it may be possible that the drunkenness so affected the mind
that insanity, or acute mental disease, resulted. In that case, the ac-
cused may be found innocent of the charge. Usually this kind of
mental disease results from long-continued overindulgence. As a gen-
eral rule, however, a normal mind unbalanced temporarily by in-
toxication is not an unsound mind, and no amount of apparently
insane.behavior which is the result of liquor or drugs is viewed as
insanity. '

-Voluntary intoxication does, however, have a significant effect in
negating the intent required in the charge of a specific crime. We
have seen that certain crimes require a mens rea, or specific state of
mind or intent. Taking and carrying away a fur coat, for example, is
not necessarily larceny unless the taker intended to steal it. In the
same way, if a statute covering first-degree murder requires pre-
meditated malice, one who kills without the premeditation cannot
be guilty.

The name of a crime frequently describes the particular intent or
state of mind required, such as “assault with intent to rob,” “as-
sault with intent to rape,” and “breaking and entering with burglari-
ous intent.” It is possible that, in crimes of this nature, the drunken-
ness, even if voluntary, can negate the required mental element and
result either in an innocent judgment or in prosecution for a lesser
crime not requiring intent.

No amount of voluntary intoxication is a defense for a crime
where recklessness or culpable negligence is sufficient for guilt.
Among these are simple assault and battery and assault with a
deadly weapon.
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MISTAKE OF FACT

A mistake of fact sufficient to serve as a defense to a criminal
charge must be such that the conduct of the accused would not have
been a crime had the facts been as he had supposed.

Obviously, if a man shot X in the mistaken belief that he was Y,
the charge would still be murder. On the other hand, if a woman has
reason to be sure that her husband was drowned when his ship went
down at sea, and then she remarried a number of years later, it is
doubtful that she would be prosecuted for bigamy if her missing
husband suddenly reappeared.

The two important prerequisites are that the mistake of fact must
be reasonable and it must be honestiy entertained.

A reasonable mistake means that the accused must have reason-
able grounds for believing as he did. In other words, given the facts
he had, most people would believe as he did. This, of course, would
be a question for the jury in each case; however, the reasonableness
of the mistake is directly related to the justification for the defense.
The law does not seek to punish those who would not violate a statute
if they did not have a culpable intent. :

The belief must also be honestly entertained. A dishonest pretense
to escape punishment is not a good defense, and it is up to the ac-
cused to satisfy ¢he jury that his belief was an honest one.

We have said that the law in general does not intend to punish
those who do not intend to commit a crime. This idea is expressed
in the law by the requirement of a mens rea for most criminal of-
fenses. The mens rea is a state of mind, which could be either a con-
scious intent to commit what a person knows is a crime or a state of
mind inferred by the law from the facts and actions known to the
accused. Thus, even though one may not intend to commit a murder
in the sense that he does not mean to break the law, we infer that
he had a mens rea for the crime if under all the circumstances society
demands that people should be punished for that act.

There are some kinds of offenses which do not require a mens rea.
These are violations of what may be called welfare or health laws,
such as liquor laws, sanitary regulations, and nuisance statutes. The
community wishes to punish violations of these whether or not the
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offender knew what he was doing, intended it, or had a criminal
purpose. This is because the only way to stop these practices effec-
tively is to stop all of them. Penalties for these acts are often minor—
fines, or sometimes short prison terms. The defense of mistake of fact
is not applicable to these offenses.

Another variation to the requirement of a mens rea is that certain
crimes require not only a general culpable intent, but in addition a
specific intent to commit the specific crime. That is, a person must
intend not only to do the acts which he did do, but must intend those
acts to be a specific crime. For example, a person might intend to carry
away a fur coat, but unless he intends actually to steal it from the
possession of the rightful owner, he is not guilty of larceny. Involved
with this additional requirement of a specific intent are the crimes of
theft: larceny, robbery, embezzlement, forgery, false pretenses.

When an offense requires this specific intent, a mistake of fact is
a defense even if it is based on unreasonable grounds. This is be-
cause the mistake negates the special intent regardless of its reason-
ableness.

Thus in crimes requiring a specific intent, a reasonable mis-
take of fact, honestly entertained, will provide a good defense. There
is no point in punishing a person who does not know that he is com-
mitting a crime because of mistaken facts. The traditional justifica-
tions for criminal statutes are, in general, inoperative here. The need
for deterrence is not present since the offender does not intend a
crime. There is no reason for rehabilitation for one who acted

innocently.

MISTAKE OF LAW

Along with mistake of fact, an important and related defense is
mistake of law. The distinction between the two may sometimes tend
to blur. In general, mistake of law refers to a mistaken but honest
belief that what was consciously done was not against the law.

There is validity to the well-worn saying: “Ignorance of the law is
no excuse.” This means that everybody is presumed to know the
law. In all but exceptional circumstances, this is legally true. If it
were not—that is, if ignorance of the innumerable laws and statutes
were a defense—it is obvious that there would be a great deal of
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immunity from punishment for crime. And it would encourage ignor-
ance of something essential to an orderly society.

But there are exceptions, usually with the requirement of some
special mental element. This is particularly so when the crime re-
quires a specific intent, such as the general theft crimes.

Consider a man named Joe who was asked by his mother to pick
up her furs which were on a chair in a restaurant, Joe walked into the
restaurant, saw a mink coat on a chair, and want out with it. As it
happened, the coat belonged to another woman, who had Joe ar-
rested. He was charged with larceny. :

It is plain here that Joe intended to take the coat and carry it
away. In legal terms, he believed that he was privileged. And since
the crime of larceny requires not only the taking and carrying away
of something belonging to someone else, but also the specific intent
to steal that something, Joe would have a good defense of mistake of
law. He was honestly mistaken in his assumption that he was legally
privileged to take the coat.

ViIl

CUnstitutional Rights

SOURCES OF THE RIGHTS OF AN ACCUSED

MosT CRIMES are violations of state, not federal, law. The main
reason for this is that criminal law was taken over and modified only
by the states. Federal crimes are newer and less rooted in the tradi-
tional security demanded by society. The rights of citizens accused of
crimes under state law are not necessarily identical to those guaran-
teed by the Bill of Rights of the Constitution of the United States.
Although there are some state bills of rights which seek to protect
the individual from unfair state action, the most important source of
rights in the administration of criminal action in the state courts is

the Fourteenth Amendment to the federal Constitution. This is spe-

ciﬁcaHy addressed to the states, and it provides in part:

No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall
any State deprive any person of life, liberty, or property without due
process of law; or deny to any person within its jurisdiction the equal
protection of its laws.

The interpretation of this Amendment, particularly the “due pro-
cess” clause, has been the chief means of establishing the rights of
the accused and fair criminal procedure for state officials.

o

ENFORCEMENT OF THE RIGHTS OF AN ACCUSED

‘When a right has been violated, there are several courses of action
open to the accused, If the right is one given by the state constitution,
laws, or Bill of Rights, the defendant may appeal only to the highest
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court of the state after his trial, and the decision of that court is
final. If, however, the right is one guaranteed by the federal Con-
stitution, the defendant, after appealing to the highest state court,
may petition the United States Supreme Court for a review of the
adverse decision of that state court. This is called a petition for
certiorari, and is discretionary with the Supreme Court.

A denial of certiorari does not necessarily mean that the Court
approves the decision of the state court, but that the Court, for one
reason or another, decided not to review the case.

Even assuming that the defendant has appealed to the highest state
court and his conviction has been affirmed and his petition for certio-
rari has been unsuccessful, his opportunities to claim a denial of con-
stitutional rights are not ended. If, for example, he thinks he was
denied a proper jury trial, or he was denied the right to a lawyer, he
still has post-conviction remedies.

To claim an unfair and unconstitutional denial of rights, the con-
victed defendant can seek a writ of habeas corpus. This is an order
by a court directing the confining officer to free the prisoner, and is
issued when the court agrees that a constitutional right has been
violated. The result could be complete freedom or a new trial, de-

- pending on the nature of the unfairness, Although the prisoner must

first try for habeas corpus in the state courts, he may—if a federal
constitutional right is involved—seek satisfaction in the federal courts
and, if necessary, in the United States Supreme Court.

In addition to—or sometimes in place of-——habeas corpus, states
and the federal government may by statute provide other post-con-
viction remedies, all aimed at insuring fairness in criminal procedure.

RIGHTS AT ARREST

The Right to Counsel

The Sixth Amendment to the Constitution states that “in all crimi-
nal prosecutions, the accused shall . . . enjoy the right , . . to have
the assistance of counsel for his defense.” Since 1963, this Amend-
ment has applied not only to the federal government but to the
states as well. If an accused person cannot afford a lawyer, the state
must provide one. There may,. however, be some crimes that are
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considered so minor that this requirement does not-apply. To date it
has not been established which crimes are so minor, but the courts are
generally in agreement that any crime which could potentially warrant
a jail sentence is not minor for these purposes. It is possible to waive
one’s right to counsel, but the courts have been very careful to insure
that any such waiver be with knowledge of the risks and consequences.

Assistance at trial is not the only meaning of the right of a citizen
to the “assistance of counsel for his defeuse.” After he has been
formally charged with a crime, the police may not question the
accused without first offering him the assistance of a lawyer. If neces-
sary, the state must provide one.

To illustrate this, let us assume that Smith has been accused of
stealing some jewels. The police arrest him and bring him before a
judge who asks him to plead guilty or not guilty to a charge of lar-
ceny. Smith pleads not guilty and is released on bail pending a trial
in two weeks. One day during that interval Smith meets Brown in
a bar, and after a few drinks they go out for a ride together. During
the ride, Brown asks Smith questions pertaining to the robbery.

It turns out that Brown is a plainclothes policeman who has a tape
recorder concealed in his car, and the district attorney seeks to in-
troduce the recording of Smith’s incriminating answers at the trial.
No police questioning, direct or indirect, may take place without a
lawyer present, if the questioning precedes a formal charge. It is clear
that the district attorney cannot introduce such evidence. If it is mis-
takenly allowed and Smith is convicted, he may appeal and have the
denial of his right corrected, probably by a new trial.

There is a time after an arrest of a suspect, but before formal
charging in front of a judge, when the police must at least inform
the suspect of his right to have a lawyer. If the suspect asks for a
lawyer, the policé may not continue interrogating him until he gets
one—or, if he is unable to afford a lawyer, until the state provides
one.

Although there remain unsettled areas as to whether (and when)

the state must provide a lawyer during interrogation, and what pro-

tections the suspect must be told about, the right to counsel is a
broad one—open to the accused not only at his trial, but perhaps
close to the point of arrest. ) "

There are two main reasons why the courts have taken a generous
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view of the right to counsel. The first is that due process of law, as
guaranteed by the Fourteenth Amendment, involves issues of funda-
mental fairness in criminal procedure. It is thought that the presence
of counsel helps insure basic fairness, during both the police interro-
gation and the courtroom prosecution. There is less chance of a
forced confession, of a verdict based on incomplete evidence, of a
wrong conviction—in short, less chance of injustice.

The second reason for a broad right to counsel is to insure the
equal protection of the laws, also guaranteed by the Fourteenth
Amendment. The courts have sought to afford the poor man the same
opportunity to protect himself against injustice as the rich man.

One of the most difficult problems in criminal law has been to
balance the right to counsel against society’s interest in convicting
criminals. It makes it more difficult for the police to investigate, or
the state.to prosecute, when the accused has counsel. But the im-
portance of fundamental fairness has caused the Sixth Amendment’s

assistance of counsel to become a very vital constitutional right of
every citizen.

Coerced Confessions

No field of criminal law has been more controversial or more un-
certain than the role of a confession in the prosecution of an ac-
cused. Most people would agree that in the past the police have
tended to regard a confession as more crucial than it should be. This
has led, at times, to unfairness, even the use of physical force, on the
part of the police in an attempt to get a confession. And some will
argue that the police have, at times, been more concerned with
extracting a confession than in gathering evidence.

In recent years, the courts have reac
and the dangers of too great a dependence on confessions by in-
Ferpreting the due process clause as a limit both on police action
}n obtaining a confession and on the use of a confession as evidence
In a trial. It is not easy, however, to determine what due process
means given the circumstances of a particular case and a particular
confession, for there is an inherent conflict here between two funda-
mental interests of society: its interest in prompt and efficient law
enforcement, and its interest i preventing the rights of its individual
members from being abridged by unconstitutional methods of law

ted to the existing unfairness
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enforcement. In resolving this conflict, there has developed one broad
prerequisite before a confession meets the due process requirements:
it must be voluntary.

Even if it appears clear from other evidence that a confession is
true, it may not be used against the accused unless it was freely
given. Our system of law presumes a man innocent until proven
guilty. Inherent in this presumption is the duty of the state to produce
evidence against the accused without resort to a confession obtained
by unfair means.

For example, let us assume that Young, who is eighteen years old,
is arrested at eleven P.M. on a charge of murder. He is tuken to the
station in the back seat of a patrol car with a policeman on each
side of him. On the way, they question him incessantly. They keep
saying, “Come on, kid, we know your kind. Tell us why you did it
before we wring it out of you.” Young is frightened; this is his first
contact with the law, and he feels helpless and alone. He cannot find
the courage to say a thing. When they reach the station, Young is
pushed out of the car and forced up the steps, then brought directly
to a small, hot room where he is seated in a cane-backed chair with
three blinding lights focused at his eyes. In the room are four detec-
tives; they continue with this intimidating interrogation. Young keeps
saying that he had nothing to do with the murder. His denials are met
with backhand smashes against the face and chest, until finally, at
ten A.M. the next morning, after almost eleven hours of coercion
and continuous questioning with no food or sleep, he signs a state-
ment admitting to the murder.

There is no doubt that this confession is the product of sufficient
coercion so that it cannot be used as evidence against Young at his
trial. If it is used, his conviction will be overturned.

Let us take a second case, perhaps not so clear-cut.

Black is charged with robbery of a gasoline station. He is arrested
in the vicinity of the station at nine p.M., half an hour after the
crime was committed. At the station, his request to call his wife is
refused. He is told thit he will not be allowed to call unless he “co-
operates” by giving a written and signed confession. He is then
questioned for about an hour, during which time he orally admits
the crime. After spending the night in a cell, he is questioned for an
hour and a half, and his oral confession is transcribed. Shortly there-

in,
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after he is taken to the deputy prosecutor’s office to sign the confes-
sion, but before signing it he again aske to be allowed to call his
wife. Again he is told that first he must cooperate. This time he
signs the statement, and is taken before a magistrate at fpur P.M,,
the day after he was arrested. At no time is Black physically abused,
deprived of food or rest, or subjected to uninterrupted questioning

for prolonged periods. =
The question is whether the confession may be used as evidence
against Black at his trial. The answer, according to the Supreme
Court, is no. The threat of incommunicado detention and the in-
ducement of the promise of communication with family were appar-
ently enough 1o render the confession thie product of an unfree and

e constraiz:ed will.
In both our examples, the suspects did not have counsel. There is
a point during questioning where the state must afford the right to a
lawyer or advise the suspect of that right. If the police do not act
at that point, the confession may not bes used regardless of its
i truthfulness.

r ; ‘ We should remember that all the protections we have discussed
‘ »  are applicable both o the states and to the federal government. One
protection relating to confessions that is applicable only to the federal
government as of now is that there shall not be unreasonable delay
between the time of arrest and the time the accused is brought before
a magistrate and asked to plead to specific charges. This is a statute

unreasonable delay takes place, no confession given during that time
is admissible. The very logical reason for this is that there is a danger
that a long delay before formal charging may be used to extort a

o confession. ‘
w0 T The citizen, then, has a constitutional right to be free from police
e : coercion in an attempt to elicit a confession. And the means by

which this right is enforced is to deny to the prosecution the use of
~ the confession at trial.

il Search and Seizure

The Fourth Amendment to the Constitution offers protection to
the citizen against unreasonable searches and arrests. It provides that
warrants for searches and arrests must be based upon “probable

of the United States, not a right derived from the Constitution. If an’
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cause” supported by “oath or affirmation.” In order to understand
what these requirements mean, let us deal with those for arrest first.

ARRESTS -

An arrest which violates the Fourth Amendment if committed by
federal police also violates the Fourteenth Amendment’s due process
clause when state police are involved. Aside from the Fourth Amend-
ment, there may be state or federal laws describing the prerequisites
of a legal arrest; if there are, they too must be satisfied. But an ar-
rest by state police, which, if done by federal officers would have
violated federal law, is not an illegal arrest so long as the Fourth
Amendment standards and state law were adhered to. Therefore, if
a federal statute requires that federal police, before entering a dwell-
ing to make an arrest, disclose thejr identity and purpose, an arrest

. by state police by means of an unannounced entry would not be

illegal by virtue of that statute. ,

Even with these federal or state statutes, however, the basic protec-
tion of the citizen against unreasonable arrest comes from the Fourth
Amendment. Under it, an arrest may be made with or without a war-
rant, but it must always be made with probable cause.

Keeping in mind that common sense and reasonableness are our
guides, we may say that an arresting officer has probable cause to
make an arrest if he either (1) has knowledge of facts, or (2) has
reasonably trustworthy information that would be sufficient to justify
a man of reascnable prudence in the belief that a crime has been or
is being committed. )

If a warrant is sought, there must be an oath by the police officer
before a magistrate to the effect that he personally knows of these
facts, or that he can testify to the believability of the informers who
have provided such facts. If the arrest is made without a warrant, it,
too, must meet the foregoing standards, though without a written af-
firmation. An arrest may not be based on conclusions of the officer
when a warrant is sought. The magistrate will make the decisions as
to the reliability of the information.

SEARCHES

The Fourth Amendment affords protection against unreasonable
search by the police. They may not search without a warrant, even
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if they have “probable cause,” unless one of five specific exceptions
is present. They are:

(1) If the search is incident to a valid arrest in the same place
and at the same time. There must be adequate reason for a search
during an arrest—that is, reasonable grounds to bélieve that the evi-
dence connected with the purpose of the arrest is close at hand at
that time. Depending on the circumstances, it may be legal for the
police to search the entire house in which they make the arrest. For
example, if the police arrest Dr. Smith because they have probable
cause to suspect that he is selling barbiturates for other than medical
purposes, they may search his office, desk, and filing cabinets for
incriminating evidence.

(2) If the police have valid consent. This means that the owner
or the legal occupier of the place in question must give permission
for the search in full knowledge of what is being done and with
awareness of the possible consequences.

(3) If there is reason to suspect that something in a moving
vehicle is seizable. That is, the police must have probable cause to
believe that contraband or other illegal articles are present in a par-
ticular moving vehicle before they may stop and search it. It would
be ridiculous to require ‘a patrolman, upon spotting a getaway car
fleeing from a crime, to rush to the station house for a search warrant
before he can seize the guns and stolen money in the car. The
nature of a moving vehicle makes this exception necessary.

( 4) If a police officer reasonably believes that his life or that of
oth:+s is in danger. Under these circumstances, he may stop a suspect
and Search him for a concealed weapon. '

(8) If the property is abandoned. Here again reasonableness
and common sense determines the validity of the search. A police-
man may not search a parked car without a warrant, unless there is
evidence that it has not been used-in a very long time, or an old barn
that is part of the property of an occupied house.

With the preceding exceptions, then, law enforcement officials
must have a warrant before making a legal search. And it should be
pointed out that those making the search are not allowed to search for
anything other than that which is specified in the warrant, Thus, if the
police enter an apartment to search for a stolen television set, they
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may not begin to search bureau drawers for narcotics. If they sh'oEﬂd
happen to find narcotics while they are searching for the telev'lsmn
set, they may legally seize them. But they may not conduct an inde-
pendent search.

Q-
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IX.

The Privilege Against |
Seff-Incrimination -

GENERAL

THE PRIVILEGE against self-incrimination, embodied in the Fifth
Amendment, has particular importance in connection with modern
methods of obtaining evidence, These include w1retappmg and the
use of electronic listening devices.

Before .examining the effect on an accused of evidence gathered in
this way, it would be well to review the history and apphcatlon of the
privilege against self-incrimination. '

It now extends to every person in the United States, whether ac-
cused of a state or a federal crime. Although the wording of the Fifth
Amendment states that “no person . . . shall be compelled in any
criminal case to be a witness against himself,” the privilege extends

\. beyond criminal cases to civil actions and even to legislative hearings.

Compulsory self-incrimination was an acceptcd practice in early

- English history for people suspected of either rehglous or civil crimes.

As late as the seventeenth century, the English ecclesiastical court
featured an oath ex officio, a procedure whereby suspects were re-
quired to appear in court and answer questions concerning the most

* intimate details of their private lives. The Puritans in particular

suffered greatly because of compulsory mterrogatlon and the power
of church courts to punish and suppress dissenters.

By the beginning of the eighteenth century, there was widespread

feeling in England that no person should be compelled to testify

against himself on any charge in any court. This feeling was especially

strong in the American colonies, and the right of a person to re-
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The Privilege Against Self-Incrimination

frain from incriminating himself was written into the Bill of Rights
of the Constitution of the United States. =~

Today, this privilege extends not only to statements. It includes
documents, acts, and various examinations at the trial of the ac-
cused and covers all stages of the process of law enforcement and
the administration of criminal justice.

The main criterion as to whether or not a confession by an ac-
cused is admissible as evidence against him is its voluntariness. Any-
thing said by a person that would tend to harm him must be done
of his own free will. Compulsion of any kind by police or prosecution
to induce a- citizen to answer any question that may incriminate him
is counter to the Fifth Amendment.

EXCEPTIONS

It is important to keep clearly in mind what areas are not pro-
tected by this privilege.

In most state courts, a person may not withhold from the authori-
ties the books of a company for which he works merely because they
are in his possession, even if they would incriminate him. Similarly,

one may not withhold any writing or document that does not belong

to him even if it, too, is incriminating,

Let us consider another area that is exempt. For example, X was
on trial for murder and was compelled to exhibit his arm to the jury
to display tattoo marks, which were to be the basis for an identifica-
tion by one of the state’s witnesses. X claimed that this violated the
privilege. He would be wrong. Compulsory examination of the body
for scars, marks, or wounds does not come within the protection.
Nothing was orally compelled from ‘the accused, nor did the examina-
tion in any way encourage an inefficient investigation for evidence.

In a similar situation, a woman accused of adultery refused to
submit to a medical examination to determine whether or not she
was pregnant. Here again the privilege would not protect her refusal.
It is also proper to compel an accused person to submit to a police
line-up, where he is required to stand alongside other people to be

viewed by witnesses to a crime,

What about fingerprints? After Miss Y was arrested she was com-
pelled to have her fingerprints taken, because the police wanted to
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match them against prints in their files in order to determine if she
had a criminal record. A check of her prints showed that she was a
fourth offender; thus she was automatically subject to a greatly in-
creased penalty. Had she been compelled, in violation of her rights,
to be a witness against herself? The court, in the following words,
thought not:

No volition—that is, no act of willing—on the part of the mind of
[Miss Y7 is required. Fingerprints of an unconscious person, or even
of a dead person, are as accurate as are those of the living. . . . By
the requirement that [Miss Y’s] fingerprints be taken there is no
danger that {she] will be required to give false testimony. The wit-
ness does not testify. The physical facts speak for themselves; no
fears, no hopes, no will of the prisoner to falsify or to exaggerate
could produce or create a resemblance of her fingerprints or change
them in one line, and therefore there is no danger of error being
committed or untruth told.

Thus, it is unlikely that a citizen accused of crime may legally
refuse to submit to having his fingerprints taken. The same principles
apply in the case of handwriting comparisons, voice identification, and
photographs. Indeed, wherever the evidence is confined to descrip-
tions or exampies of involuntary reactions of the acc'u,sed, or to quali-
ties of his body beyond his control, the privilege is inapplicable.

MENTAL EXAMINATION

Most psychiatric examinations in connection with criminal proce-
dures are aimed at determining whether the accused was sane at the
time the crime was committed or whether he is sane enough to stand
trial. If the examination limited itself to these matters, without the
crime itself being mentioned by the psychiatrist, there would be no
application of the privilege against self-incrimination, since there
would be no evidence against the accused from his responses. If,

’ however, the accused were required to discuss the crime, then the

privilege would be applicable on the grounds that the statements
thus made were equivalent to testimonial compulsion—in other
words, that the accused had been compelled to incriminate himself.
A controversial and complicated problem with respect to the
privilege against self-incrimination occurs in connection with laws

i«
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intended to protect the public from people who are considered “sex-
ually dangerous” or “sexual psychopaths.”

Some states have laws that authorize commitment to a mental hos-

pital of people who show the required antisocial tendengies. The
problem with the privilege against self-incrimination occurs 1if the law
is considered a penal piovision—that is, if it metes out criminal
punishment. In that case, the psychiatric examination that is com-
pulsory would probably violate the privilege, since the results could
certainly tend to incriminate the subject. The person accused ofvthe
offense of being a sexually dangerous person is compelled to talk
about his behavior for the very purpose of determining whether he is
guilty of that offense. The problem is somewhat relieved if the leg-
islation is designated as a civil commitment proceeding, which bene-
fits the public and the subject, rather than a criminal proceeding,
intended to mete out punishment. However, even if the subject is
treated as a mental patient rather than a criminal, the problems
of self-incrimination in a criminal sense still remain, The compulsory
examination may result in incriminating statements about activities
that are considered criminal offenses. :
. Other mental examinations, $uch as lie detector tests and truth-
serum observations, may not be used without the consent of the
accused, A citizen is clearly protected by the privilege against self-
incrimination from these, since the evidence obtained from him could
certainly be incriminating,

FREEDOM FROM UNREASONABLE SEARCHES
AND SEIZURES

Up to now we have been speaking of the Fifth Amendment privi-
lege as if it were independent of any other rights of an accused. When
that privilege is combined with such rights as that of freedom from
unreasonable searches and seizures, the result may well be protection
from the giving of incriminating evidence in other than oral or written
form. : ,

The balance between the interests of society and the rights of the
individual is nowhere more important than with regard to the extent

to which practical considerations affecting efficient enforcement of
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the law under modern conditions may be safely permitted to limit the
right of privacy and personal liberty.

Let us look at a case where the combination of the Fourth Amend-
ment guarantee against unreasonable search and seizure and the
Fifth Amendment privilege against self-incrimination may serve
to give an accused a very broad protection against incriminating evi-
dence obtained by unfair means.

Smith was involved in a head-on automobile collision as a result of
which one person was killed. When the state police arrived, they
found Smith in a confused state of mind due either to alcoholic liquor
or the injuries which he received in the accident. The troopers de-
cided that it would be advisable to obtain a blood sample to test for
alcoholic content. Smith was unaware that he was to be charged
with the crime of reckless driving; further, it was doubtful whether
he was mentally capable at the time to give consent freely to such a
blood test. In any event, the troopers brought Smith to a technician,
who extracted some blood, which, upon chemical analysis, showed a
high degree of alcohol content. The state sought to use this evidence
in the subsequent trial.

It is clear that the evidence would not be able to be used against
Smith. Aside from the fact that there may have been an unreasonable
search and seizure, the procedure violated Smith’s privilege against

compulsory self-incrimination, since he could not have given intelli-
gent consent at the time.

WIRETAPPING

Of the various methods of obtaining evidence open to the police,
none 1s more controversial than the tapping of telephone wires.

The opponents of such procedures maintain that the dangers of
unfair interference with the privacy of the citizen far outweigh any
advantage that wiretapping may provide in law enforcement, They
claim that, at the least, there should be an overwhelmingly strong
reason to suspect a crime before the pelice could legally use the re-
sults of a wiretap as evidence. With Burke, they believe that it is the
business of the public authorities in a free community “to bring the
dispositions that are lovely in private life into the service and con-
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duct of the commonwealth; so to be patriots as not to forget we are
gentlemen.”

The proponents of official wiretapping insist that it is justifiable, at

least in certain types of cases, such as espionage, sabotage, kidnap-
ing, extortion, and murder. They claim that the chance of preventirfg
serious crimes which endanger human life is greatly enhanced by
wiretapping, and thus they support police activity in this area. Ev'ery
Attorney General of the United States since 1931 has authorized its
use in at least some cases. Some states, notably New York, have
or did have statutes permitting wiretapping in particular instances,
usually after a warrant for such purposes has been obtained from a
court.

The central question that we must ask is: What dangers are there
to a citizen from the wiretapping procedure, and what protections does
he have against it? The Fourth Amendment to the Constitution
gives the people “the right . . . to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures.”
When we consider the fact that a wiretap of a telephone line enables
the listener to hear not only those conversations which may pertain to
crime, but all the conversations from a particular phone, whether
suspicious or innocent, it seems rational to call such a wiretap, unless
placed with very good reason, an unreasonable .breach of the security
and privacy of the citizen.

Regardiess of what may seem to be ratlonal the prohibition agamst‘

unreasonable searches contained in the Fourth Amendment gives no
protection whatever to a person whose phone is tapped. Sound is not
in itself subject to search and seizure. There must be trespass or some
other illegality present before a citizen is accorded the Fourth
Amendment protection. Since most wiretaps take place with no physi-
cal intrusion upon the premises—rather, the intrusion is upon the
telephone lines, which are not part of the premises or .possessions of
the person—we can see that no trespass occurs,

There exists, however, some protection against wiretapping, and
that is Section 605 of the Federal Communications Act of 1934. This
law prohibits authorities from wiretapping in some circumstances and
from using the information thus received in court or otherwxse It will
help to know its exact wording: =
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No person . . . not being authorized by the sender shall intercept
any [interstate or foreign] communication [by radio or wire] and
divulge or publish the existence, contents, substance, purport, effect,
or meaning of such intercepted communication te any person.

The language of the statute is important, since it is sometimes
more noteworthy for that which it does not cover than for what it
does. Aside from the fact that it is applicable only to federal courts—
that is, any evidence gained from a wiretap violating Section 605
may not be used in a federal court, but may be used in a state court
—and there are other limitations which narrow its protective power.

For example, let us assurmne that John Doe has been arrested and
arraigned on a charge of plotting the bombing of the Statue of
Liberty (conspiracy to deface national monuments), and is then re-
leased on bail pending trial. During this period, an informer work-
ing for the police, who is wired for sound, talks with Doe. A police
officer monitors their conversation from a nearby patrol car. Doe
makes incriminating statements about himself and others. The officer
who monitored the conversation testifies at Doe’s trial as to what he
heard. Doe claims that the testimony should be disregarded since the
monitoring violated Section 605.

Unfortunately for Doe, the monitoring did no such thing. In the
first place, there was no wiretap here. Further, since the words of the
statute refer to communication “by wire or radie,” even though Doe’s
conversation was “intercepted,” it did not meet the requirements of
the statute as to type of communication.

There are other serious limitations on what appears to be the
sweeping language of Section 605. Although the Act does apply to
within-state as well as to between-states communications, regardless
of its exact wording, it does not prohibit the state from using state-
gathered wiretap evidence in a state prosecution.

At this writing, there is a bill before Congress which seeks to plug
the loophole in Section 605. The bill, as presented, is very broad and
has potentially far-reaching effects. It is expected that it will be watered
down by interests wishing to protect the federal crime-fighting power
and by those who are concerned about its constitutionality. What the
outcome of the legislation will be remains to be seen. '

Section 605 does not protect a person who was not a party to the
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tapped conversation. Any evidence incriminating Jones that was
gained from a tapped conversation between Smith and Brown
may be used in a criminal proceeding against Jones. This principle
is paralleled in the case of an illegal search. Jones could not object
if evidence against him had been obtained as a result of an illegal
search of Brown or Smith.

Apparently, still another limitation is that tapping is not prohibited
where it is done with the consent of cne of the parties to the conversa-
tion. For example, if Smith gives the police permission to listen in on
a telephone extension or by a wiretap to his conversation with Jones,
the testimony of the police against Jones as a result of that telephone
call may be admitted.

EAVESDROPPING

Modern science has produced another method of invading the
privacy of individuals, and that is by means of electronic eavesdrop-
ping devices.

These have become more ingenious with every passing year. Ob-
jects that look like olives can be placed in martinis in order to moni-
tor any conversation within an average-sized room. Any telephone
can be transformed into a microphone, which transmits every sound
in a room when the receiver is on the hook. Parabolic microphones
can eavesdrop on a conversation in an office on the other side of a
street or in another building several hundreds of feet distant. A tiny,

continuously operating transmitter can be placed under the fender of

an automobile, and its signal can be picked up by a receiver in
another car or building.

Despite the awesome efficiency of these devices, the law provides
much less protection against this means of self-incrimination than it
does against wiretapping. As we recall, Section 605 of the Federal
Communications Act applies only when telephone, telegraph, or radio
conversations are intercepted; and the Fourth Amendment applies
only when electronic eavesdropping is accomplished by a trespass in
the physical sense. There is no trespass if taps on phone lines are
made in the street near one’s house; similarly, there is no trespass—
hence, no Fourth Amendment protection—when officers place a De-
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tectaphone against the side wall of a private office. Presumably, the
police could also put their ears against a wall and use any evidence
thereby obtained, provided there was no physical intrusion into the
property.

In an actual case decided by the United States Supreme Court, an~
internal reveriue agent, equipped with a pocket wire recorder hidden
on his person, visited Mr. L. The agent had previously been offered
a bribe, and on this occasion he had been instructed to pretend to
play along with the scheme. The subsequent bribe offer was recorded,
and the tape was used as evidence against L at his trial. L. attempted
to claim that the Fourth Amendment required exclusior of the re-
cording: because, he said, in view of the agent’s falsification of his
mission, he gained access to L’s office by misrepresentation and con-
sequently the conversation with him had been seized (taken) illegally.

The Court did not agree. Since the device itself had not been
planted by means of an unlawful physical invasion of L’s premises,
there was no violation of the Fourth Amendment. Further, because
the agent was there with L’s consent, there was no clandestine viola--
tion of privacy, since the wire recorder neither saw nor heard more
than did the agent himself.

However, the reader should not get the impression that the Fourth
Amendment gives no protection at all, 1t protects against not only the
search and seizure of papers and effects, but also the overhearing of
conversations where there is an illegal trespass. If, for example, the
police listened to incriminating conversations within a house by in-
serting an electronic device known as a spike mike into a wall and
making contact with a heating duct serving the house cccupied by
the suspect, there would be a violation of the citizen’s right to protec-
tion against unreasonable search and seizure. In effect, they would
have converted the heating system into a conductor of sounds. The
police would be eavesdropping by usurping part of the citizen’s
house without his knowledge or consent.

The Fourth Amendment also gives protection when the trespass is
not as pronounced as is penetration of a heating system. If, for exam-
ple, the police merely stuck a mechanical listening device in the par-
tition of an apartment adjoining that of the éuspect’, it would appar-
ently be enough to be a trespass.
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CONCLUSION

Thus we see that the privilege against self-incrimination is many-
sided and, at times, difficult to apply. The citizen and the police are
faced with opposite aspects of the same problem. On the one hand,
how far can the police go in attempting to solve crimes without in-
fringing on the right of people to be silent? On the other hand,
when is a citizer privileged to be silent upon confrontation by author-
ities, and when is it his duty not to be?

The deterrent to overzealous police work is the exclusion of the
results of such confrontation from use as evidence against the ac-
cused. But sometimes this sanction does not quite solve the problem,
since the police may violate the citizen’s privilege against self-incrimi-
nation quite unintentionally; more importantly, the harm, in a sense,
may already be done. It is essential, therefore, that the citizen and
the law enforcement officer have a sense of their respective rights
and duties before they confront each other in a situation where
thought and respect are sometimes at a minimum.

The courts have sought to clarify the roles of the police and the
citizen in recent times with regard to the Fifth Amendment privilege.
There is much authority to support the assertion that prior to any
serious interrogation of a citizen in connection with a crime, the po-
lice must warn him of his right to be silent and to refrain from
giving answers that may be incriminating. Anything said during a seri-
ous interrogation would not be usable as evidence if the citizen had
not been clearly warned and unless he understood the warning. The
citizen may choose to answer anyway, thus waiving the privilege
against self-incrimination, but the waiver must be with knowledge of
the consequences.

The responsibility of the police with respect to advising an ac-
cused of his right to be silent is inseparable from their responsibility
with regard to advising the citizen of his right to counsel.
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-THE RIGHT TO BAIL

AFTER THE POLICE have arrested a suspect, they must decide, with-
out delay, whether they will charge him with a crime or let him go.
If their decision is the former, they must bring him before a judge
for what is usually called arraignment, meaning formal pleading. The
judge will ask the accused how he pleads, will usually seek to deter—
mine whether he has counsel, and will set a date for a prehmmary
hearing or trial. Sometimes, when the crime involved is serious, the
authorities will ask for an indictment of the accused by means of a
grand jury, a group of his peers sitting to determme whether there is
enough evidence to charge him with a crime.

In either case, the object is to insure that there is a minimum

.amount of evidence on the basis of which the person can be charged.

The existence of that minimum amount of evidence is the only thing
that can justify continued detention by the police.

We have discussed the many rights a citizen has in relation to what
the police may or may not do, and we have $een when a lawyer is a
constitutional requirement. In this section we shall consider when a

citizen has the right to bail—that is, the right to be released from

custody after formal charging and before the hearing or the trial.
The bail system has been established for the purpose of (1) al-

lowing the release from custody of those whose presence at the trial |

can reasonably be relied upon, and (2) insuring, by way of bail se-
curity, that such bailed persons will actually be present at the trial.
The judge who formally charges the citizen or entertains the indict-
ment sets a-certain’ amount of money; the accused will forfeit this
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money as the penalty for not c.opearmg at the trial or the hearing on
the appointed date. !

The accused can secure his re}‘zlease by inducing a bail bondsman
to execute a bail bond. This bond, which names the sheriff, constable,

or marshall as obligee (the on¢ to whom the obligation is owed),

is in the amount of the bail, and it guarantees that sum to the obligee’

if the accused does not appear at the hearing or trial to which he is

summoned. Normally the accused pays a small percentage of the

face amount of the bond to the bondsman.

If one bears in mind the purposes of the bail system, it will be
clear that not all persons can be released on bail. One who has
committed a particularly vicious or serious crime and who is a hard-
ened criminal will not only be dangerous to the public but will be
unlikely to appear for trial, especially if the proof is clear and un-
contested. On the other hand, there is a strong social policy in favor
of allowing the release on bail of people who may reasonably be
expected to honor their obligations.

The common law of England, from which we inherited much of
our law, had the rule that the granting or refusing of bail was totally
discretionary with the court. This rule survives in England and in
five American states: Massachusetts, New Hampshire, Virginia,
North Carolina, and West Virginia, The rest of the United States
follows, with some modifications here and there, what is called the
American rule. That is, all persons charged with crime have a right
to be admitted to bail before conviction, except for those charged
with capital offenses where the proof is evident or the presumption

*.. great. This guarantee appears in the constitutions of thirty-five states.

and in the statutes of one. Four states except only murder and
treason from the constitutional guarantee.

Up to this-point, we have been discussing the right to ball of a
citizen accused of crime by a state. The right to bail of one who is
accused by the federal government is controlled by separate rules,
although it does not differ substantially from the right afforded by
the majority of the states.

The Eighth Amendment to the federal Constitution, which is appli-
cable only to the federal government with regard to most of its
provisioxis, states that “excessive bail shall not be required, nor ex-
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cessive fines imposed, nor cruel and unusual punishments inflicted.”
State constitutions also provide that the guaranty of bail is ‘applicable
after conviction as well as before.

TRIAL BY JURY

Contrary to popular belief, the citizen accused of crime does not
necessarily have a right to trial by a jury of his peers. Although that
right is his in most criminal cases—certainly those involving serious
crimes with significant penalties~—there are exceptions to the general
rule that everyone has a right to trial by jury.

There is no doubt, however, exceptions notwithstanding, that the
right to trial by jury is an extremely important safeguard for the in-
dividual. Article I, Section 2 of the United States Constitution states:
“Trial of all Crimes, except in Cases of Impcachment, shall be by
Jury.” And the Sixth Amendment provides: “In all criminal prosecu-
tions, the accused shall enjoy the right to a speedy and public trial,
by an impartial jury of the State and district wherein the crime shall
have been committed.” State constitutions have similar provisions,
without much variation among the fifty states.

THE RIGHT TO AN IMPARTIAL JURY

The Sixth Amendment to the Constitution enumerates many of the
rights of the individual in criminal prosecutions. It states: “In-all crimi-
nal prosecutions, the accused shall enjoy the right to a speedy and
public trial by an impartial jury of the State and district wherein the
crime shail have been committed . . . and to be informed of the
nature and cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtaining witnes-
ses in his favor, and to have the assistance of Counsel for his defence.”

If we listed the tights included in that Amendment, we would -

come up with eight: (1) a speedy trial, (2) a public trial, (3, 4)
an impartial jury, (5) that the accused be informed of the charge,
(6) a confrontation of witnesses, (7) compulsory process, and (8)
assistance of counsel.

We will deal here with two of those rights, which have been made

obligatory in all the states: the right to an impartial ]ury and the
right to confront witnesses.
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A number of factors can have an effect on the impartiality of a
jury. One of the most potent of these is publicity. In a time when
mass media like television and newspapers wield tremendous influ-
ence and reach almost everybody, it is almost impossible for a pro-
spective juror not to have some knowledge of the criminal in judg-
ment of whom he may sit. This is especially true when a particularly
serious or sensational crime has been committed. Courts in this coun-
try have only recently shown sympathy with the notion that prctnal
publicity can prejudice jurors to the extent that the constitutional
guarantee of an impartial trial is compromised.

Impartiality at trial can be compromised by circumstances other

than pretrial publicity. For example, in a very recent case it was

ruled that a defendant was not given an impartial tribunal because

two deputy sheriffs, who had been witnesses to his confession, were

placed in charge of the jury. Although they talked with the jury, it
was not about that case. The court, however, said that it was enough
that two important witnesses had any connection in an official capa-
city with the jury while working for the state. Similarly, any com-
munication with the jury by the prosecutor that is not made in public
at the trial will be grounds for reversal of any ensuing conviction.

Another very important and very current problem with respect to
impartiality of juries involves selecting prospective jurors in a dis-
criminatory way with regard to race or religion. :

The choosing of trial jurors is done from lists of all the residents
of a particular vicinity. The jury list is abstracted from this general
list by the elimination from it of all persons not meeting the state’s
requirements of citizenship, age, length of residence, sex, literacy,
and other qualifications. Prior to each term of court, the officials
choose by lot from this list a prescribed number of persons to form
a panel to serve as jurors during the term. These jurors, as we have
seen, are always subjected to a second qualifying process, the voir
dire, conducted by judge and counsel before a particular case, This
examination has led to exclusion of citizens from juries because of
race or religion in certain sections of the country, particularly in the
South, and to patently prejudiced decisions,

As we all know, in recent years federal law and Supreme Court
decisions have gone a long way to try to eliminate the danger to the
selection of an impartial jury because of racial or religious pte]udxce
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THE RIGHT TO CONFRONT WITNESSES

The language of the Sixth Amendment gives to an accused the
right to confront witnesses against him. This right is applicable not
only in federal court, but also in all state courts.

The reason for the existence of this protection is that it allows
the defendant the chance to build an effective defense. The authors
of the Amendment were thinking particularly of eliminating from
the courts any traces of secret accusations, unknown witnesses who
tell their story only to the prosecutor and the judge, and accusations
that the accused has no opportunity to challenge.

The right to confrontation, in simple language, means that any wit-

,pess against an accused must testify before the accused, and that

the accused must be allowed to cross-examine the witness about any
part of his testimony,

‘One characteristic of the right to confront and cross-examine is that
the right must be effective. By this it is meant that every citizen is
entitled to the aid of counsel in any cross-examination. Ever since the
Sixth Amendment assistance of counsel was made applicable to the

states, it has been true of all citizens in this country accused of crime |

that they were guaranteed not only the right to confront, but the
right effectively to confront.

The Sixth Amendment, then, is a very potent instrument on the
side of the rights of the citizen who is accused of crime. Most of its
provisions have been made applicable to the states. The trend is un-
mistakably to apply the rights given by the Sixth Amendment to
every person accused of crime in the country. There remain, how-
ever, differences in the application of rights between federal and
state courts. These differences are bound to decrease as a result of
the decisions by the Supreme Court.

FREEDOM FROM CRUEL AND UNUSUAL PUNISHMENTS

(»The rights of a citizen who is accused of crime do not end once
the jury returns a verdict. They continue through sentencing and
even apply to postconviction appeals. One of the most interesting of
these postverdict rights—and one which is subject to changing in-
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terpretations from one generation to the next—is the provision of
the Eighth- Amendment that “cruel and unusual punishments” not be
inflicted.

Basically, the framers of the Constitution were thinking of early
methods of torture and indefinite detention. Similarly, punishment
that held convicted citizens up to public scorn and humiliation came
to be regarded as cruel and unusual by a new society so conscious of
the need for civil and religious liberty.

A punishment may also be cruel and unusual if it does not fit the
crime. The death penalty for stealing a loaf of bread, for example,
could surely be so described. A recent case has even hinted that the
death penalty itself, at least where the crime involved did not take
or endanger human life, may be a cruel and unusual punishment.
The question asked in that case was: “Is the taking of human life to
protect a value other than human life consistent with the constitu-
tional proscription against ‘punishments which by their excessive . .
severity are greatly disproportioned to the offenses charged’?” At
this time, however, no such proposition has been accepted as the law
of the land.

In this age of nationalism, it is not surprising that a punishment
which results in “the total destruction of the individual’s status in
organized society” is considered cruel and unusual. For example,
Congress cannot deprive a native-born American of his citizenship
because of wartime desertion from the armed services. According to
the law of the land, leaving an individual stateless in this manner
would be subjecting him to a “fate forbidden by the principle of
civilized treatment guaranteed by the Eighth Amendment.”

A punishment can be cruel and unusual not only if it does not fit
the crime, but if it is “cruel and unusual” to call the act which was
punished a crime in the first place. Such was the case when a citizen
was convicted pursuant to a statute making it a crime for a person
to “be addicted to the use of narcotics.” It has now been established
that the prosecution and conviction of a person who is addicted to

_narcotic drugs is a cruel and unusual punishment, since the resulting

prison sentence is both unnecessary for the protection of society (a
hospital cure is more effective) and inhumane as far as the addict is
concerned, '
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Felony murder, 6

Fences, 53

Fifth Amendment, 108, 109, 111,

112,117

Fighting, 66

Fingerprinting, 109-110

First-degree murder, 7

Fornication, 19-20; in English laW,
20; ir LS. law, 20

Fourtec.. .« Amendment, 99, 102,
105

Fourth Amendment, 104-107, 112,
113-114, 115, 116

Genital-oral contact, 25-26
Grand jury, 118
Grand larceny, 42

Habeas corpus. 92. 100

Habitual drunkard, 60

Hit and run, 80-81

Homicide, 3; criminal, 3; excusable,
3-4; justifiable, 3; negligent, 5;
neghgent while - driving, 79-80;
in self-defense, 8-9; while dnv-
ing, 76-80

Homosexual crimes, 27

Homosexuality, 26

1

1llegal entry, 55
Impartnal jury, right to, 120-121

* Imprisonment, false, 36-37
- Incest, 18

Indictment, 118

Insanity, as defense to crime, 83~
92

Intent to steal, 44

Intoxication, as defense to crime,
92-95

Involuntary intoxication, 93-94

Involuntary manslaughter, 10, 13-

14; while driving, 77-78
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Irresistible impulse,‘,in insanity, 86—
87

Jurors, choosing of, 121

Jury, trial by, 120

Kidnaping, 37-38; as aggravated
false imprisonment, 37; federal
statute, 38

Kinsey Report, 19, 26

Lack of intent to steal, 44

Larceny, 41-46, 47, 48; carrying
away, 44-46; changes in the law,
51; defined, 41; grand, 41; intent
to steal, 44; intention to commit,
45; lack of intent to steal, 44;
petit, 42

Lawful possession, 42

Legal abortion, 32-33

Lesbianism, 26

Lewd cohabitation, 20

Lie detector, 111

Malice, 63-65

Malice aforethought, 4

Malicious mischief, 61-65; pre-
requisites for, 61-62

Mann Act, 23

Manslaughter, 10-14; involuntary,

10, 13-14; involuntary, in com-
mission of unlawful act, 13-14;
involuntary, while driving, 77-78;
involuntary, gross negligence in,
14; voluntary, 10-13; voluntary,
causal relationship in, 12-13;
voluntary, heat of passion in, 10~
11; voluntary, provocation in,
"11-12; voluntary, while. driving,
78

Masturbation, 26; mutual, 27

McNaghten, Daniel, 84

McNaghten Rules, 84-91

Mens rea, 65, 95-97

Mental exammatxon 110-111

Mental iliness, as defense to crime,
83-92

Minor crimes, 59-67

Mischief, kmd of, 62; malicious,
prerequisites for, 61~ 62

Mistake of fact, 96-97

Mistake of law, 97-98

Model Penal Code test, 90-91

Motor vehicle offenses, 70-82; trial -

of, 81-82
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R L ﬂ Murder, 4, 119; degrees of, 7; while

driving, 78-79; first-degree, 7;
second~-degree, 7; second-degree,
while driving, 79

Negligent homicide, 5; while driv-
ing, 79-80 ‘

Qath ex officio, 108
Obligee, 119
Ownership, 42

Peel, Sir Robert, 84

* Personal property, 41, 61

Petit larceny, 41

Petition for certiorari, 100

Possession, 42

Peeping Tomism, 27

Pimps, 24

Pretrial publicity, 121

Privilege against self-incrimination,
108-117

Product rule, 86

Property, kind of, 62-63; personal,
41; real, 41

Prostitution, 22-24

Radar, 72; speed readings, 72

Rape, 15-18; definition of, 15-16;
proof of, 16-17; Statufory, 17-18

Real property, 41, 61

Receiving stolen property, 53-54;
proof of, 53

Reckless driving, 75-76, 112

Resisting arrest, 6-7

Right to confront witnesses, 122

Right to counsel, 100-102

Right to impartial jury, 120-121

Right of privacy, 111-112, 113

Right-wrong" concept, 85-86

Rights of an accused, 99-<100

Rights at arrest, 100-106

Rights, trial, 118-123

Riots, 66; defined, 68

Rioting, 67-68

Robbery, 5 1-52; armed, 52; de-
fined, 51 ‘

»

R A st i it 5

Sanity tests, 84-92

Search and seizure, 104-107, 111~
112,116

Searches, 105-107

Second-degree murder, 7; while
driving, 79

Seduction, 21-22

Self-defense, limitations on right of,
9

Self-incrimination, privilege against,
108-117; exceptions to, 109-110

Sexual crimes, 15-28

Sixth Amendment, 102, 120-122

Sodomy, 25-26, 27

Speed limits, 71-72

Speed traps, 72

Speeding, 71-73

State of mind, 63-65

Statutory rape, 17-18

Stealing, 43

Stolen property, receiving of, 53-54

Suicide, 38-40; comparison with
abortion, 29-30; legal and moral
problems in, 39; as threat to
society, 38

Taking from another, 42-44

Thalidomide, 32

Thin-skull doctrine, 77

Traffic laws, enforcement of, 71
Traffic regulations, 70
Treason, 119 ’

Trespass, 113, 116

Trial by jury, 120-123

Trial rights, 118-123

Truth serum, 111

Unlawful assembly, 67-68

VYagrant, 60

Victoria, Queen, 84

Voir dire, 121

Voluntary confessions, 109

Voluntary intoxication, 95

Voluntary manslaughter, 10-13;
while driving, 78

Voyeurism, 27

Wiretapping, 108, 112-115

Witnesses, right to confront, 122
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