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Interim Study Proposal 81-76 by Senator Morrell Gathright d~rec.ts the 
'l 

Joint Interim Committee on Judiciar7 of the Arkansas General ~ssembly to: 

.•.. conduct a study of ,the 1a'Ws and practices in Arkansas 
and other states regarding the release on bail of persons 
charged 'Nith criminal offenses, for the purpose of determing 
the need for revising ~~e present Arkansas la'W to more clearly 
specify the matters to be taken into consideration. by courts, 
judges and other ofticers in determining the right to release 
on bail and the zmount of bail for persons charged with criminal 
offenses. 

SCOPE OF STUDY 

This report will revie'W constitutional, statutory and caselaw prOvisions 

of the United States and Arkansas regarding bail. 

Amendment 8 to the Constitution of, the United States reads as follo'Ws: 

Excessive bail shall not be required, nor a."tcessi~,e 
fines im1;losed, nor c::uel and unusual punishments 
inflicted _ 

Article 2, Section 8 of the 1874 C.::lnstitut:ion of the State of Arkansas 

reads as follOW's: 

No person shall be held to ans'Wer a criminal charge 
unless on the presen~ent or indictment of a grand 
jury, except in. cases of impeachment or cases such 
as the General Assembly shall make cognizable by 
justices of the peace, and courts of similar juris­
diction, or cases ar~s~g in the army and navy of the 
United States; or in the militia when in actual service 
in time of 'War or public danger; and no person, for the 
same offense, shall be twice put in jeopardy of life or 
liberty; but: if, in any cr:i.m::i.nal prosecution, the jury 
be divided in opinion, the court before which the trial 
shall be had may, in its discretion, discharge the jury, 
and commit or bail the accused for trial at the same 
or the next term of said court; nor shall any person be 
compelled, in any criminal case, eo be a witness against 
himself; nor be depr'ived of life, liberty or property, 
'Without due process of la'W. All persons shall, before 
conviction, be bailable by sufficient $ureties~ except 
for-capital offenses, when the proof is evident or the 
presumption greae. 

1 Article 2, Section 9 of "he Constitution of the S tate of Arkansas reads 

2 as follows: 
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Excessive bail shall. not be required, nor excessive fines 
be imposed; nor shall cruel. or unusual punishment be in­
flicted;' nor 'Witnesses be unreasonably detained •. 

The primary purposes of bail. in a. criminal, case are. to relieve the 

accused of imprisonment, eo relieve the state of the. burdett of keeping him. 

pending the tr1al, and at the same time to keep the accused constructively 

in ehe custody of the court', whether before or after conv'iction, to assure 

that' he rlll submit to the- jurisdiction of. the court' and be in attendance 

thereon 'Whenever his presence is required. Bail is awarded, to one accused, 

under' our system' of constitutional. government, to honor- the presumption: of 

innoceuce' l.m:til guilt: is proven, and: to enable the: accused eo prepare. his 

defense to thee charge. The refusal of bail.. is noe- to be used as a 'N'eapon. 

for the punishment of a person charged. 'With a. crim7!,.. and it: is an abuse 

of baiL to' use' an. offer of. bail to influence a. defendant Is.. attitud'e- or­

acti.ou with. respect to. cooperating with the prosecuti.n~attor.ney~ 

In Arkansas, the Suprems Court:' has stated thae- the giving of bail bonds 

is favored as a policy of the State. In the case of Central Casualty Comnany v. 

State, 233 Ark. 602, 346 S.W.2d. 193, (1961) the Court declared: 

Ie is well settled that the giving of bail bonds is to 
be encouraged, not only' because the accused is ordinarily 

'entitled to' his freedom before trial but also because the 
state is relieved of the expense of maintaining the prisoner 
lmtil the case can be heard. ••• The purpose of requiring' 
bail bonds is not to enrich the treasury, but to secure the 
administration of justice. (See also Craig and Schaaf v. State, 
257 Ark. 112, 514 S. W. 2d, 383, (1974) ) 

Arkansas cases refusing the issuance of bail inr-.lude the follo'Wing: 

In Carr v. State, 93 Ark. 585, (1909), the accused was arrested and imp~isoned 

for murder in the first degree. He applied for bail, which was refused. On 
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appeal to the Supreme Cour~ the accused asserted the lower court erred in 

refusing to grant baLl. The Supreme Court stated that in capital cases the 

temptation to forfeit bail in preference 'to endangering life by triai might 

be beyond resistance. The Court affi-~ed the order denying bail. 

In Parnell v. State, 206 Ark. 652, 176 S.W.2d 902 (1944) the defendant'. 
. d" d. . "h . . t"'; _qe ---s' co-';t"' ... ",_d to J' a':" ·,'"thoue' TNas cnarge w:J.tn mur er J.n. '-. e !:l.rs ..... egree. w............... ..u... ,,"-

bond. The defendant appealed to the Supreme Court stating that' the refusal. of 

the trul, cour'1: rNas arbitrary- and TMaS not supported by the proof • The Supreme 

Court stated: 

In considering the e"1ide.nce to dete:rm.ine wtether t:.h.e guilt: 
of t!le accused is "evident or the presu:mption great," the 
judge of the court, ~ho hears the testimony and observes 
the dsmeanor' of the witness,. T.vh:i.le on the stand, is in a 
'Jltlch better position to judge of the c=edit that should oe 
given their statements than tr..is court could. possibly be. 
Unless it should appear to this court- f=om a review of. the 
evidence presented that there has been an abuse of dis­
cretion in denying bailor that the trial court has acted 
arbit=ar::Uy in the matter, we should not:. disturb the order 
denying bail. (See also Fi~es v. State, 221 Ark., 81, 251 
S. W'.2ri 1014. (1952) ) 

The Suprgme Cour'1: of Arkansas has strictly cons~ed our cons~itutiona1 

provision in favoring the issuance of bail. 

In WaL~er v. State, 137 Ark. 402, 209 S.W. 86 (1919), the court held 

tha~ a life sentence is a bailable offense under _~~icle 2, Section 8 of the 

Constitution. 

In Kendrick v. State, 180 Ark. 1160, (1930) the accused was indicted, 

tried and convicted for selling intoxicating liquor. The defendant appealed 

and prayed for bail but' the trial judge directed the sheriff to deny oail 

because the defendant boasted he could make up to $50,000 and that he would 

abscond and forfeit his bail. 

The Cour~ declared that it was proper for the trial court to investigate 

the repo~ that the ~efendant would forfeit his bail out the court should 

have asce~ained what amount of bail would have kept the defendant w.i.thin the 

- 3 -

~ 

I 
I 

1 

2 

3 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

21 

22 

23 

2.5 

26 

27' 

28 

29 

30 

31 

32, 

33 

34 

35 

36 

cour~'s jurisdiction instead of denying bail altogether. The Supreme Court 

went on to say~ 

.•• the offense charged was a felony, punishable only by 
imprisonment in the penitentiary, and the, accused had the 
legal.. right to give bond for' his appearance, and the denial 
of this right was not conducive to sec~-Ilg a fair trial. 

In Baumgarner '1. State, 253 Ark., 723' (1972), the petitioner filed a 

writ of certiorar~ see~~g to overturn a. lower' court's ruling that an 

indic~ent for first degree rape is not a: bailable offense in Arkansas. The 

Supreme Court' reversed, on the: grounds that the death penalty cannot:: be as­

sessed for rape in this State; therefore, rape is a bailable of::ense in this 

State. 

In an interesting recen:t= case, the Arkansas S'upreme Court in Renton V. 

State, 265 Ark. 223." 577 S.W.Zd .395 (1979), reversed a lower court decision 

which refused to grant the petitioner' bail in a, capital murder case. In a 

decision~, ,.mich reversed, prior ciecisions by shif1::f..ng the: burden of proof,. the 

Court s1:ated that in a capitaL case, the State must' assume, the burd~of 

proving that:' bail. should be denied because the proof is evident 01: the 

presumption great againsr the defendant. Otherwise, the accused is subjected 

tb the,difficuJ.t tas~ of proving the negative, when it:. is the State which has 

instituted the prosecution and should fairly have the responsibility for de­

fending its position when bail is sought. In other words, even in a capital 

mUrder case, the accused shall not be denied bail if the State cannot overcome 

the burden of proof. 

In' a case decided in 1976 the Supreme Court of Arkansas l:f..sted the 

factors involved 1il fixing the amount of bail... In .Allen v. State, 260 Ark. 

466, 541 S.W. 2d 675, Justice Fogelman stated that. the amount of bail lies 

peculiarly within t:.;'e sound discretion of the court fi."(ing it. He listed 

several determining factors involved in arriving at'a constitutionally ap­

proved amount: 

1. The circumstances of the accused's apprehension may be considered. 

2. It is propf?'i;" to' consider the character and reputation and the 
-~ 0-:: __ 

criminal activities and t~ndencies of the person charged as 
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factors bearing upon the security required co insure his 

appearance. 

3. It is also appropria~e to consider recent actions and threats 

of the accused because they bear upon his good faith in ap­

pearing. 

It should be noted at this paine that on january 6, 1976 the Supreme 

Court of Arkansas~ by legislative acquiescence~ (Act 470 of 1971) promulgatad 

the Arkansas Rules of C~~l P~ocedure¥ S:uch rules effectively govern 

almost. all imaginable aspects of the bai~' procedures in Arkansas. The perti­

n.ent. ~ections are herein "p1:'ovided.. (Note.. Ru.le 9.2 - Release on ~oney Bail) . 

RULE 8. R.EI.EASE BY Jtj'DICL:U. OFFICER AT F1RS'! APPE • .'\RANCE 

Rule 8.1 P~OmDt Firs~ Appearance 

An arrested person who is.aot" released by citation or by other lawful. 

manner shall be taken before a judicial officer without unnecessary delay. 

Rule 8.2 ··Appoin-onent of Counsel 

(a) An accused's dssize for, and ability to retain, counsel should be 

dete~ed by a judicial officer before the first appearance, T~enever' 

practicable. 
(b) Whenever an indigent accused is charged with a ~~iminal offense and, 

upon being brought before any court, does not knowingly and intelligently 

waive the appointment of counsel to represent. him, the court. shall appoint 

counsel to represent h~ unless he is charged with a misdemeanor.. and the 

court has determined that under n.o circumstances will ~risonment be imposed 

as a part of the punishment if he is found guilty. 

(c) Attorneys appointed by municipal courts, city courts, police courts, 

and justices of the peace may receive fees for services rendered upon certifi­

cation by the presiding judicial officer if provision therefor has been made 

by the county or municipality in which the offense is committed or ~h~ services 

are rendered. 
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Rule 8.3 Nature of }'irst Appearance 

(a) Upon the first appearance of the. defendant· the judicial officer sh~l 

inform him. of the charge. The judicial officer shall also inform. t...l:le. defendant 

that: 

(i) he is no1:" requir.ed. to say anything 7 and. that. anything he says can 

be· used. against h~; 

(ii) he has a right to counsel;. and 

(iii) he has a right. to communicate with his counsel, his family, or 

his friends, and that reasonable means will be provi.ded for hi1!1 to do so ~ 

(b) No' further steps in the proceedings other than pretJ::i.al release 

inquir7 may be taken until the defendant. and his counsel have had. an' adequate~ 

oppor'tUnity to' confer,. unless the defendant has intelligently waived', his right:'. 

to counsel or' has refused. the assistance of' counsel •. 

(c) The· judicial officer, if unable to dispose of the case at. the first 

appearance, shal+. pro~sed to decide ~I:le question of the pretrial release. of 

the defendant.. In. so doing, the judicial.. officer' sha1.L first detel:"!Id.ne. by­

an informal,. non-adversary' hearing wether chera is probable cause for de­

taining the arrested person pendi:ng furrher proceedings. The standard for: 

determi.u.ng probable cause at suc.~ hear:ing- shall be the same as thar 'Nhich 

gove:r:as ar:rests r...-i::h or without a warrant. 

Rule 8.4 Pretrial Release Inouiry: In r~at" Circumstances Conducted 

(a) An inqui...-y by the judicial officer into the relevant racts which 

might aifect the pretrial release decision shall be made: 

(i) in. all cases where the maximum penalty for the offense charged 

exceeds one (1) year and the prosecuting attorney does not. stipulate that 

the. defendant may be released on his own recognizance; 

(ii~) in those cases where the maximum penalty for the offense charged 

is less than one (1) year and in which a law enforcement officer gives notice 

to the judicial officer tha': he intends to oppose release of the defendant on 

his own recognizance. 

(~) In all other cases, the judicial officer may release the defendant 

on his own. recognizance or on order to appear without conducting a pretrial 

release inquiry. 
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pretxial release; 

(ii) 

(Ui) 

release. 

Rule 9.1 

the amount and type ot bail bond; d ' 
, be imposed on the defen ant s 

the conditions, if any, which shoula 

9 ~ RELF~E DECIS!ON RULE . .1.= 

Defendant's Ow-n Reco£nizance 
Release on Order to Ao ear o't' on 

(a) At the first appearance the judicial officer may rel~~e the 
or upon an order to appear. 

defendant on his personal recognizance di ' , 
conditions of release are found necessary, the ju C:l.a_ 

(b) wnere 

office't' should impose one (1) 
f the following conditions! or more 0 
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(i) place the defendant under the care of a qualified person or 

organization agreeing to supervise the defendant and assist him in appearing 

in court; 

(ii) place the defen,d.ant::. under the supervision of a probation officer 

or other approp~ate public official; 

(iii) impose reasonable restrictions on the activities, movements, 

associations, and residences of the defandant; 

(iv) release the defendant during working hours but require him to 

return to custody at specified times; or 

(v) impose any other reasonable restriction to insure the appearance 

of the defendant. 

Rule 9.2 Release on Monev Bail 

(a) The judicial, officer' shall. set: money bail only after he determines 

that no other conditions will reasonably ensure the appearance of the defendan~ 

in court. 

(b) If ie is determined that money bail should be sec, the judicial 

officer shall require one (1) of the following! 

(i) the ~~ecution of an unsecured bond in an amount. speciiied, by the 

judicial officer, either signed. by other persons or not; 

(ii) the execution of an unsecured bond in an amount: specified by the 

judicial officer, accompanied by a deposit of cash or securities equal to ten. 

per cent (10%) of the face amount' of the bond. ~linet:7 per' cent (90%) of the 

deposit shall be returned at the conclusion of the proceedings, provided the 

defendant has not: defaulted in the performance of the conditions of the bond; 

or 

(iii) the ~~ecution of a bond secured by the deposit of the f~ll amount 

in cash,or by other' property, or by obligation of qualified sureties. 

(c) In setting the amount of bail the judicial officer should take 

into account: all facts relevant to the risk of wilful nonappearance ineludi."lg: 

(i) the length and character of the defendant's residence in the com-

munity; 

(ii) hi~ employment status, history and financial condition; 

(;i.ii) h:Ls family ties and relationship; 

(iv) his reputation, character and mental condition; 
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(v) his past history of response to lega~ process; 

(vi) his prior cr~nal record; 

(vii) the identiey of responsible members of the communicy who .vouch 

for' the defendant's re~iability; 

(n:Li) the nature of, the current charge, the apparent probability of 

conviction and the likely sentence, in so far as these factors are relevant 

to the risk of nonappearance; and 

(ix) any other- factors indicating the defendant's roots in the com-

muni1:7. 

(d) Nothing in this ~e shal~ be construed to prohibit a judicial_ 

officer from permitt:ing a defendant c...~arged ,.nth an. offense other than a 

felony from posting a specified sum of monsy which may be forfeited or 

applied to a fine and. costs in. lieu of any court appearance. 

(e) An appearance bond. and any' securicy deposit required as a conditio~ 

of release pursuant to subsec!=ion (b) of this ~e shall serve to guarantee· 

all subsequent appearances of a defendanr on the same Ch~rge or on other 

charges arising out of ~~e same c~nduct, before any court, inc~uding ap­

pearances relating: to appeals and upon. remand.!f' the defendant is requi:z:ed 

to appear before a court other than the one ordering re~aase, the order of 

release together ritb. the appearance bond and. an7 securit'j or deposit shall 

be transmitted to the court before which the defendant is r;quire!=i to appear. 

This subsection shC?ll not be construed. to prevent:. a judicial officer from: 

(i) decreas±ng the amount of bond, securicy or deposit required by 

another judicial officer; or 

(ii) upon ma1d.ng written findings that factors e.ust increasing the 

risk of wilful nonappearance, increasing the amount of bond, securiCyJ or 

deposit required by another judicial officer. 

Upon an increase in the amount of. bond or security, a surety may 

surrender a defendant. 

Rule 9.3 P~ohibition of Wrongful Acts Pen~ing Trial 

If it appears that there exists a danger that the defendant ·.Ji~l commit 

a serious crime or will seek to intimidate witnesses, or will otherwise un­

lawfully j,nterfete with the orderly adlninistration of justice-, the judicial 

officer, upon the re~ease of the defendant, may enter an order: 
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(a) prohibiting the defendant from approa~~g or communicating with 

particular persons or classes of persons, e.."tcept. that no such ordE . shall be 

deemed to prohibit any lawful and ethical activity of defendant's counse~;. 

(b) prohibiting the defendant from g.oing to certain described ._ 

geographica~ areas or premises; 

(c) prohibiting the defendant, from possessing any dangerous weapon, 

or- engaging in certain described activities or indulging' in intoxicating 

liquors or- in certain drugs; 

(d) requiring the def~dant: to report regularly to and remain I.mder 

the supervision of an officer of'the c~urt. 

Rule 9.4 Notice of Penalties 

(a) r.fuen the conditions of the release of a defendant are deter.n:i.ned 

or an order is entered unde;- Rule 9.3, the judicial officer shall info-rm the­

defendant or. the.. penalties for failure to c01IIply with the conditions or ter.ns 

or such order. 

,(b) AlI conditions of. release and ter.ns of' orders I.mder Rule 9.3 shall 

be recorded in writing and a copy given to the defendant. 

Rule 9.5 Violations of Conditions of Release 

(a) A judicial officer shall issue a warrant directing that the 

defendant be arrested and take:l forthwith before any judicial officer havf..ng: 

jurisdiction of the charge for a hearing when the prosecuting atto-rney sub1l1its 

a verified application al~eging that; 

(i) the defendant has wilfully violated the conditions of his release 

or' the terms of an order under. Rule 9.3; or 

(ii) pertinent info~tion which ~uld merit revocation of the de­

fendant's release has oecome know--n to the .1='rosecuting attorney, 

(0) A law enforcement officer having reasonable grol.mds to oelieve that 

a released defendant has violated the conditions of his release or the terms 

of an order' I.mder Rule 9.3 is authorized to arrest the defendant and to take 

him forthwith cefore any judicial officer havin~ jurisdiction when it would 

oe impracticable to secure a warrant. 

ee) After a hearing, and upon f~~ding that the defendant has wilfully 
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violated reasonable conditions or the terms of an order under Rule 9.3 

ilr.Josed on his release, the judicial officer may impose different. or 

additional conditions of release upon the defendant or revoke his release. 

Rule 9.6 Commission of :elooy While Awaiting Trial 

If. it is sho~ that any court: has found reasonable cause to believe 

that a defendant has committed a felony while released pending adjudication 

of a prior charge, the cour~ which initially released h~.may revoke his 

release. 

Approximately one year after" the rules were promulgated, an accused, 

w-nile. out on bail.~ committed. f:"~ other felonies . !he circu:lc co1,lr,t:' pursuant::­

to Rules of Criminal Procedure Rule 9.6 revoked oetitioner's ba~ on the .. . " 

previous charge_ (See Rule 9 .. 6 above). The petitioner appealed. from the 

circuit court: I s;'" order. revoking bai~ and. remanding him to custody w:Lthout 

bail.. 

// 
In the case of Reeves <7. State, 26J//Ark. 384, 548 S.W'.2d 822" (1977);' 

tile State claimed that since t.l:!ere was a!!showi-ng of PFobable cause that:. 
Ii 

defend.ant had commi::ted t-.vo felonies r.rn~:~e on bai.i, On another si:m:i.lar offense, 

that his continuing criminal conduct: constituted a compelling state interest 

to justify refusal of any future reJ.ease of the petitioner On bail. In 

response, the petitioner contended that he had an absolute right before 

conviction, except in capital cases, to a reasonable; bail. The Court: 

agreed -.rith the petitioner. The Court, per Justice Eolt .stated: 

•.•. the rule does not in non---capiCal cases, as here, 
preclude the setting of a new and reasonable bail with 
weatever terms and restrictions d~emed appropriate 
witnin its provisions. 

In the case of Thomas v. sel'e, 260 Ark. 512, 542 S.W'.2d 284 (1976), 

appellant contested the bail bond p'i.~oce.d1.lre. cq~ducted in theDLittle Rock 
\\ ,// 

Municipal Court. The accused was arr('sted fdr possessing marij ~ana for 
~ /;d/ 

sale. Bail at that time by prearrangem~nor all such offenses was set 

at $20,000. At petitioner's first appearance before the municipal court, 

- 11 -
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1 it was determined that' since he ·Nas a State resi.dent, the bai~ 'Mould. be 

2 reduced to $5,000. Petitioner filed a motion to reduce the $5,000 bail bond. 

3 The municipal. judge refused. The appellant contended on app~ that the 

4 circuit: cour~ erred. in refusing to d:i.rect the munici.pa1 court to conduct a 

5 pretrial. release. inqu.:izy before setting money bail. as required by the Supreme 

S Court's promulgated rules of Criminal Procedure. 

7 The Court:, per Just:ice Byrd ,. stat ed: 
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. . .mcney bai~ in any for.n ought to be a last resort: 
and. should be used only to assure' the defendant' a 
appearance. 

The Court: went on to say that th.ey agreed 'rith. appellant' that the 

d.rcu:lt court er.=ed in refusing to direct tn.e municipal cour~ to conduct: a 

pretrial release inquiry before setting money oai1. The Court stated that::­

the reducti~ of bail from $20,000 to' $5,000 for a state resident did not 

class:i.!y as' a. pretrial release l..j,qui:r:,r .. 

The. Court furt:her declared: . 

.R.ule 9'.2 cont:molates that: in f:i:ting money bail, the 
Judicial officer rill use the least restrictive type of 
money bai~ arrangement' set: out in Rule 9.2 (b) for securing 
the appearance of an ar:ested. person ~ 

R.EVIZW' OF FEDERAL LAW' 

One of the most famous cases interpreting the 8th Amendment is Stack v. 

Bovle, 342 U.S. 1, 72 S.C!:.l, 96L. Ed.3 (1951). 

In this case 12 petitioners were indicted on a charge of conspiring to 

rtolate. the Smith Act. The trial court set bail at: $50,000 for eac.i. petitioner. 

The only evidence offered by the government on a motion for reduction of bond 
,,, 

~as a certified record showing that 4 persons previ0"f$ly caavict: ed under the 

SmithAc:t had forfeited bail. '!he Supreme Court ,per Chief Just1~e Vinson, 

held that· the District Court hac:l violated constitutional and statutory' 

standards for admission to bail. 

Justice Jackson concurring stated: 

.the Di$trict Court fi..~ed a uniform blanket bail 
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chiefly by consideration of the nature of ~~e accusation 
and did not take in~o account the difference in circum­
stances be~~een different def:ndants .. Each defendant 
stands before the bar of justice as an individual. Even 
on a conspiracy charge defendants do not lose their 
separateness or identy·. . . .Each accused is entitled 
to. any benefits due his good record, and misdeeds or a 
bad. record should prejudice only ~hose who are guilty 
of them. (See ThOlllas 'T. State of Arkansas, 260 Ark.. 512, 
542. S.W. 2d 284 (1976) in t.his repor't:. 

Another impor'tant 8 th Amendment case is the case of Fernandez et al. v. 

United States, 81 S.C!:. 642 (1961). In this case 19 defendants 'Nere charged 

'Nith conspiracy to violate federal narcotic la~s. Du~g the. trial, the, 

j udge re~.Toked bail as to 15 defendants. Evidence showed. that. there were 

incidents of threatening and. tampering 'dth 'Nitnesses along 'dth other acts 

of trial interruptions. 

On appeal, the defendants claimed. the judge acted improperly revoking 

bail. The Supreme Court, per Justice Harlan, concluded that any federal. cour't· 

has the authority to revoke bail. during the course of a cr~mjnaJ trial when 

such action is appropri..ate t·o es'tablish the orderly p't'Ocess of the trial. 

In 1966, Congress passed.. the federal Bail Reform Act (18 U.S.C. 

!~3l46-31S2 (Supp.I!!, 1965-67). The per'tinentsec'tions are lis'ted below. 

~3l46 ~elease in Noncapital Cases Prior to Trial 

(a) Any person charged 'Nith an offense, other than an offense punish~ 

able by dea~h, shall, at his appearance before a judicial officer, be ordered 

released pending trial on his personal recognizance or upon the ~~ecution of 

an unsecured appearance bond in an amount specified by the judicial officer, 

unless the officer determines, in the exercise of his discretion, chat: such 

a rel~se will not reasonably assure the appearance of the person as required. 

~en such a deter.n:ination is made, che judicial officer shall, either in lieu 

of or in addition to the above met:hods of release, impose the first of the 

following condicions of release which will reasonably assure the appearance 

of the person for trial or, if no single condition gives that assurance, any 

combination of the following conditions:~ 
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(1) place the person in the custody of a designated person or 

organization agreeing to supervise him; 

(2) place restrictions on che travel, association, or place of abode 

of the person during the period of release; 

(3) require the e.~ecution of an appearance bond in a sped.fied amount 

and the deposit L~ the registry of the cour't, in cash or other security 

as directed, of a sum not to e.~ceed 10 per centum of the amoun~ of the 

bond, su~~ deposit to be returned upon the performance of the conditions 

of release; 

(4) require the execution of a bail bond w~th sufficient solvent 

sureties, or the deposi t. 0 f cash in lieu thereof; or 

(5) impos.e any other condition deemed reasonably necessary to assure 

appearance as required, including a condition requiring that the person 

re~u:rn to custody after specified .. hours. 

(b) In determining "Nhich conditions of relea~a rill reasonably assure 

appearance, the judicial of=icer shall, on the basis of available inronuation, 

take into account: the nature and circumstances of the offense ~~arged, the 

'Neight of the evidence against the accused, the accused's family ties, em­

ploymen't, finan~~ resources, character and mental condition, the leng'th 

of his residenGe in the community, his record of convictions, and his record 

of appearance at court proceedings or of flight to avoid prosecution or failure 

to appear at cour't proceedings. 

(c) A judicial officer authorizing the release of a.person under this 

sect..ion shall i.ssue an appropriate order containing a statement of the con­

ditions imposed, if any, shall infor.n such person of the penalties applicable 

to violations of the conditions of his release and shall advise him that a 

warrant for his arrest will be issued immediately upon any such violation. 

Cd) A person for whom conditions of release are imposed and 'Nho after 

twenty-four hours from the time of the release hearing continues to be de­

tained as a result of his inability to meet the conditions of release, shall, 

upon app1ic,ation, be entitled to have the· conditions reviewed by the judicial 

officer who imposed then. Unless the conditions of release are amended and 

the person is thereupon released, the judicial officer shall set forth in 

w~iti.ng the reasons for requiring the conditions imposed. A person who is 

ordered rel~ased on a condition which requires that he return to custody 

after specified hours shall, upon application, be entitled to a revie~ by the 
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judicial officer who imposed the condition. Unless the requirement is re­

moved and the person is thereupon released. on another condition, the j~dicial 

officer shall set .1:or1:h in writl.ng the reasons for continuing the requirement. 

In the event that, the judicial officer who imposed conditions of release is 

no~ available, any other judicial officer in the district may review such 

conditions. 

(e) A judicial officer ordering the release of. a. person on any 

condition specified :i.n this section may at' any time amend his order to impose -

additional or different: conditions of relaase: Provided, That, if the imposi.-' 

tion of such additional or different conditions results in the detention of 

the person as a result of his inabili~ to meet such conditions or in the 

release of the persOtI on a condition requiring him to rerum. to custody after 

specified hours" the prOvisions of subsection (d) shall, apply. 

(f) Inf'ormatjJjn stated in" or offered in connection w:i.tl:r~ any order 

entered pursuant to this, sect:ion need no.t confo~ to the. rules pertaining to 

t!:le admissibili1:y of. evidet1~e in a court of law. 

(g) Nothing: contai::1ed in this section shall be construed to prevent 

the. disposition of any case or class of cases by' forfeiture of collateral, 

security where such disposiCion is authorized by the court~ 

§§ 3147 Anneal crom Conditions of 3.elease 

(a) A person rNho is detained, or whose release on a condition requiring 

him to return to custody aft.er specified hours is continued, after review of 

his application pursuant to section 3146(d) (18 uses ~3146(d2) or section 

3146(e) (18 USCS §3146(e») by a judicial oificer, other than a judge of the 

court having original jurisdiction over the offense with which he is charged 

or a judge of a United States court of appeals or a Justice of the Supreme 

Court, may move the court having original jurisdiction over t~~e offense with 

... --hich he is charged to amend the order. Said motion shall be "lde t ermined 
Ji 
'i ., 

promptly. 

(b) In any case in which a person is detained after (1) a court denies 

a !!lotion under subsection (a) to amend an order imposing conditions of release, 

or (2) conditions of release have been imposed or amended by a judge of the 

court having original jurisdiction over the offense charged, an appeal may 

be taken to the cour~ having appellate jurisdiction over su~~ c~urt. Any 
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order so appealed shall be affirmed if it is supported 07 the proceedings 

below. If the order is not. so supported, the court may remand the c~se for 

a further hearing. or may, with or without addj.tional. evidence" order the 

person released pursuant.' to section 3146 (a) (18 uses § 3146 (a». The appeal 

shall be determined, promptly. 

! 3148. Release in Canital Cases or after Conviction 

A. person (1) ... -ho is charged. ~th an, offense punishable by death', or 

(2) who has been convicted, of: an offense 'and, is eithel: awaiting~ sentence· or 

sentence review under section 3576 of this title (18 uses '~3576) or has' 

filed an appeal or a petition for a writ of certiorari, shalL be treated ~ 

accordance rMith' the· provisions of section 3146 (is: uses' §3146) wUl!SS; the 

court:' or judge has reason to believe. that no one or more conditions of release' 

will reasonably assure tha~ the person ~ll not flee or pose a danger' to any 

other person or'to the. community .. If such, a ris~of' flight or danger is 

be.lie\Ted to exist·, or i.E. it: appears that. an. appeal. is frivolous or.' taken for 

delay, the person may be- ordered detained. ·The pl'ovisions of secti.on. 3147 

(18 uses· §3147) shaLl. not. apply to- persons· described in this section: 

Provided, Thar otiler rights to judici.al review of. conditions. of release. or' 

orders of detention shall not be affected. 

Cases decid'i:d after passage of the Bail Refor:n Law or 1966 include 

the. following: 

United States v. Gilbert, 425F.2d, 490 D.C.Cir·. (1969). The d~endanc appealed 

an ord~r from the United States District Court for the District of Columbia 

denying prettial bail release. Evid;3Ilce tended to show that. the defendant 

threatened to kill the c:omplainiIl:g witness. Citing 18 U.s.C.A. §3146, the 

U. S. Court of Appeals, stated that. the trial court has inherent power to 

revoke a defendant's bail during trial if necessary to insure orderly trial 

processes and the right to bail, is not literally absolute. But before bail 

could be properly revoked, a hearing ~s r~quired to determine whether there 

was a genuine basis for the allegation of threats by the accused agains~ the 

government's witness. 
: .... 

In O'nited States v. Wind, et al, 527 F .2d 672 6thCir. (1975), defendant appealec"; 
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an order of the U. S. __ _ Dis~r~~t Court denying his motion to fix bail in the 

amount of $25,000 and reman ing nJ.m. to awaJ.,- _ d ' . . ~ I-rJ.·al on an indictment charging 

hi:n and o~hers T.nth conspiracy and narcotic violations. Evidence showed 

that the defendant had threatened potential rNitnesses. Citing 18 U.S.C.A. 

~ TT S G41bett, sunra? the Sixth Circuit Court of Appeals held 53146 and ~u~.~~.~v~.~~_~~~~ ____ _ 

that in a pretrial hearing on a noncapital offense, :1 judicial officer could 

consider evidence that the defendant had threatened witnesses and ',Jas a 

danger to the community in determining whether the defendant should be 

released on bail. 

In. United States v. Leathers, 412 F.Zd 169 D.C.Cir. (1969), appellant 

was detained initially en a $1,500 bond pending trial on a. charge of un­

authorized use of a ve.l-].icle. The Disttict Court reduced the amount- to 

$1,000, but appellant, due to J.S J.n genc, w h . . di y nas unable to pav. it. Appellant· 

~ 1 from t:ne District Court denying pre~rial appealed to the Court or Appea s 

release without baiL T..'le Court of Appeals, held that" in non-' 

canital federal cases, pretrial. detention cannot be premised upon assessment 

'd h'" -hould che a.ccused be r=leased (18. tJ,S.C.4. §3146 (a)) ~ of anger eo t ... e pUD_J.C "'... _ 

It went on to say that che Bail Reform Act of' 1966 crea~ed ~l-].e pres~tion 

in favor of releasabilit:7 on personal. recognizance or upon execution of un-

. ~~d it. _is OO_'y if such release 'Nill not .reasonably secured appearance bona, ~ _ 

- ~~e accus' ed ~~v other conditions of release be assure the appearance or ~ ...... J 

imposed. The llnl'osi1:ion ... or- a ~oney bond, the Court held~ is proper under. 

the Bail Ref:Jr.Il Act of 1966 only after all o.tiler nonfinancial conditions have 

. d should be ;~osed onl,/ when been found (18 U.S.C.A. ~3146(a» and money 000. ~~ 

no other conditions apl'ear to be sufficient to guard against fli~~t. 

The Court remanded the case to the Dist~ict Court for consideration of 

. 1 cond~~~ons a~ release ~hich would assure the ap-those minimal nonfinancJ.a ._~ ~ 

pearance of. the defendant. 

of 

Oue of the latest and most exhaustive summaries of the Bail Reform Act 

1966 is the famous case. of United States '7. Anthony Provenzano, 605 F. 2d 

85 3d Cir. (1979). 

the Thi_~d Circuit Court of Appeals for an order releasing Appellant moved. _ 

1 t-ram a conviction of violating fed.eral racke­him on bail pending his appea 

teering laws. !he trial judge imposed a sentence of 20 years imprisonment 
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and a fine of $20,000. The trial judge, follOwing impOSition of sentence 

placed the defendant into custody "Nithout bail stating that the defendant } ,> 

would constitute a' danger. to the community. 

The "trial judge specifically refused to base his deciSion, even in part, 

on the grounds tha%:. the appellant either posed. a. risk of. f;1ight or T,Jas' 

pursuing a frivolous appeal •. He declared that· given appellant's ties to the. 

community and his record of previous court. appearances, baj.l, could be set so 

as to minimize the risk of flight. Similarly, while doubting the merits on 

an appeal and disclai:n:ing the. e."'tis"!:ence of any judicial error, the. trial. 

judge emphasized t...;at such judgments should be left to. a higher court,. and 

also declined to. deny- bail on. that~ ground. En predicating- his decision.. 

solely on the. deter.:n:ination that the. appellant posed.. a. danger to the. com­

munity,. the ttial. judge recognized the amb.iguity- inherently in. the clause 

"danger to the community." (Section 3148 ¢.f the Bail. Reform Act). His review. 

of cases interpreting that:; provision convinced. him.. that eecuniary ~., as 

. well as phYSical danger,. ",Jas clearly contemplated within the meaning of the 
Act. 

In reaching his deciSion that Provenzano posed a danger' to the. Ccmmunitj,_ 

the triaL judge considered the a.ppellant I s. historieS including information 

contained in tile presentence report. He noted in particular that:: this was 

Provenzano's third felony conViction dealing ... ith some rOnI of labor extort:ion 

or racketeel:.'ing. Of even great.er significance to the tria.~ judge was 

P-rovenzano 's continued "subs"tantial and undersirableft influence within the 

Teamster Uo.ion asaVidenced by Local 560' smunificence toward him during 

his 'previous incarcerations as >.vell as his continued control, through his 

family, of the union. Concluding that he would continue to ~"'tercise his 

influence ?Within the union corruptly and io. violation of the criminal law, 

the trial judge found Provenzano's freedom pending appeal ... ould constitute 
a danger to the communit:y. 

The Court stated.. that Rule 9(c) of the Federal Rules of Appellate 

P-rocedure by expressly' incorporating the I::riteria for release enunciated in 

the applicable prOvisions of the Bail Reform Act, governs an applicant's 

eligibility for bailor other release pending review of his conv±~tiort in 
. federal court: .. 
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Federal Rule 9(c) provides: 

The decision as to release pending appeal shall be made 
in accordance 'Nith Title 18, U.S.C. ~3l84 (the Bail Reform 
Ace of 1966) . 

The burden of establishing that the defendant 'Nill not 
flee or nose a danger to the community rests 'Nieh the 
defendant. 

rne Court went on to state: 

Although there is no absolute right to release on bai~ 
pending appeal, the Bail Reform Act favors post-tria~ 
as well as pre-tria~ release. I ts directive that: courts 
must: consider a convicted appellant's potentia~ danger 
to another person or to ~e communicy distinguishes 
such treatment. from that accorded non-convicted persons, 
however', and reflects Congr:ass' s attempt to reconcile the 
a'P~eilant 's inter:ast in freedom during the pendency of 
judicial review and sociec]'s interest in preventing 
individuals convicted of c~~es from absconding or en~' 
dangering the cOlllllluni t:r . 

Section 3148 of the Act lists the three questions courts 
must answer in the negative before admitting an a'Pplicant 
to bail pending disposition of his appeal: 

(1) Is the appeal frivolous or taken for d~~ay? 

(2) Is there reason to believe that no set of 
conditions will reasonably assure that the person 
will not flee? 

(3) Is there reason to believe that no set: of 
conditions will reasonably assure that the, person 
-Nill not pose a danger to any other person. or to 
the communi cy? 

If it appears that an appeal la~~ requisite legal 
merit or is taken for delay, or that the appplicant 
poses an unreasonable risk of flight or danger, the 
court possesses discretion to order his detention. 
If not, then the court must order the applicant's 
release, albeit with appropriate conditions, in ac­
cordance 'Nith the provisions of section 3146. De­
spite the Act's embodiment of a strong presumption 
in favor of p~st-~ri~ as well as pretrial release, 
"both its structure and its interpretation under­
score the delicacy of the determinations which must 
precede any ruling on that score." 
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Before enactment of, the Bail Reform Act, the Court: declared, federal 

courts e.."'tercised broad disc~etion in bail matters, taking into account an 

array of various considerations. The Ac~'s provisions regarding bail pending 

a~peal, however, effectively limit judiCial consideration in these ~atters 

to t:wo relevant: criteria: 

(1) The risk that defendant 'Nill flee; and 

(2) The risk that he will pose a danger if admitted to bail. 

Decisions in case involving bail applications pending appeal prior to 

the Bail Reform Act clearly placed the burden of establishing the risk of 

danger to the community on the government, aud fi~ly established the 

pri.nciple that doubts '.07hether bail should be granted or' denied should be 

resolved in the a'Pplicant's favor. 

But the enactment of Federal Rule of Appellate P~ocedure 9(c) inverted 

both the burden of proof and the p'rinciple of resolving doubts in the ap­

plicant's favor. 

In summation the United States Court of Appeal~ 3rd Circuit declared: 

The Bail Reform Act. specifies neither the kinds of har:n 
nor the particular factors to be considered in determing 
',yhether a defendant: poses a danger ;:0 the community. 
The trial judge's st:udy of decisions int:erpreting the 
Act's "danger to •.. the communi ty l1' provision, however, 
convinces him that courts are net confined in such cases 
to conSidering only ha:r:ns in~701ving an a1.lra. of 'riolence. 
~a agree and hold that: a defendant's prop~nsity to com­
mit crime generally, e"'.7en if the resulting ha:rm would be 
not solely physical, may constitute a sufficient risk 
of danger to come °nthin the contemplation of the Act. 

!he defendant, the Court concluded, did not. meet his burden of demon­

strating that he did not pose a danger to the community, or that conditions 

existed which if imposed would protect society against such a danger. 

Therefore defendant's motion for an order releas~~g him on bail during 

the pen~ency of his appeal .... -as denied. 

The United States Constitution states that "e."Ccessive bail shall not 

be requi~ed· •••• "; the Arkansas 'Constitution states that "all persons shall, 
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before conviction, be bailable by sufficient sureties, e.",=c:e-pt for capital 

offenses, fNhen the proof is endent or the presumption great" and also 

declares that "excessive bail shall not be required. " 

Federal caselaw and fede:t'al statutes as codified .in the Bail Reform Act 

create a presumpt~on favoring releasability of the accused. pending trial and 

the imposition of a money bond only after other- av~~ues are pursued. 

Arkansas caselaw has emphatically interpreted our Constitution to 

literally mean what ic says and places th~ burden on the State even in a 

capital murder case to prove that the accused should be denied bail. 

ArJ.y ,change in. the present bail strllcture fNould seem to require. an amend­

ment to che Arkansas Constitution. The Judicial Branch, by- legislative 

acquiescence, has promulgated procedural rules whi~~ effectively govern the 

aspects of bail in Ar!<ansas. (See Rules of Cr±l!inal Procedure-Rules 8 and 9). 

Whether the General Assembly may amend these procedural rules cannot be de­

finitively dete~ed at this time. Therefore, a Constitutional. amendment 

TN'hich. fNould be proposed by the General Assembly to be subm:itted to the citizens· 

of this State reflecting whatever changes in our bail structure in AJ:kansas 

that need correction seems the logical avenue to pursue if legislative ~~ange_ 

is desired. 
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