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Interim Study Proposal 81-76 by Senator Morrall Gathright diracts the

Jeint Interim Committ=e on Judiciary of the Arkansas Generzl Assembly to:

« . .conduct a study of -the laws and practicss in Arkansas

and other states ragarding the rslease on bail of persomns
charged with c¢riminal offemses, for the purpose of detarming

the need for ravising the present Arkansas law to mora clearly
specify the mattazrs to be taken into considerationm by courts,
judges and other officers in datermining the right to relaase

on bail and the amount of bail for persons charged with criminal
offensas. :

SCOPE OF STUDY

This report will review comnstitutional, statutory and caselaw provisioms
of the Unifed Stataes and Arkansas regarding bail.

Amendment 8 to the Comstitution of the United States rezds as follows:

Excessive bail shall not be requirad, nor sxcsessive
fines imposed, nor cruel and unusual punishments
inflictad.

Articls 2, Section 8 of the 1874 Constiturion of the Stats of Arkansas

reads as follows: .

N¥o parson shall be held to answer a criminal charge
unless on the presentment or ladictment of a grand

jury, excapt in czses of impeachment or cases such

as the General Assembly shall make cogmizable by
justices of the peace, and courts of similar juris-
diction, or cases arising in che army and navy of the
United States; or in the militiz when in actual service
in time of war or publiec danger; and no person, for the
same offanse, shall be twice put in jeopardy of life or
liberty; but if, in any criminal prosecution, the jury
be divided in opinion, the court before which the trial
shall be had may, in its discretion, discharge the jury,
and commit or bail the accused for triazl at the same

or the next term of saild court; nor shdll any person be
compelled, in any criminal case, to be a witness against
himself; nor be deprived of life, liberty ar property,
without due process of law. All persons shall, beifore
conviction, be bailable by sufficiesnt sureties, except
for -capital offenses, when the proof is evident or the
~presumption great. , . ‘
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Article 2, Section 9 of *he Constitution of the State of Arkansas reads
as follows:

Excessive- bail shall not be raquirsd, nor excessive fines
be imposed; nor shall crusl or unusual punishment be in—
flicted; nor witnesses be unreasounably detained.

The primary purposes of bail im a criminal case zare. to rslisve the
accused of lmprisoument, to reliesve the state of the burdem of keeping him
pending the trial, and at the same time to kaep the accused constructively
in the custody of the court, whether before or aftsr conviction, to assurs
that he will submit to the  jurisdictiom of the court and be in attendance
therson whenever his presence is required. 3Bail is awarded. to ome accusad,
under our system- of comstitutional govermment, to honor the presumption of
innocence wniil guilt is proven, and: to snable the: accused to prapare his
defense to the: charge. The refusal of bail is not to be used as a weapom
for the punishment of a person charged. with a crime, and it is an abuse
of bail to use an offer of bail to influence a defendant's. attitude or

action with respect to. cooperating with the prosecuting atrtorney.

REVIZW OF ARRANSAS LAW

In Arkansas, the Supreme Court has stated that the giving of bail bonds.

igs favored as a policy of the Stats.

In the case of Cantral Casualty Company v.

State, 233 Ark. 602, 346 S.W.2d 193, (1961) the Court declared:

It is well settled that the giving of bail bomnds is to

be encouraged, not only because the accused is ordinarily
entitled to his freedom before trial but also because the

state is relieved of the expense of maintaining the priscmer
until the case can be heard. . . . The purpose of requizing
bail bonds 1is not to enrich the treasury, but to secure the
administration of justice. (See also Craig and Schaaf v, Stata,
257 Ark. 112, 514 s.W.2d 383, (1974) )

Arkansas cases refusing the issuance of bail include the following:
In Carr v. State, 93 Ark. 585, (1909), the accused was arraested and imprisoned

for murder in the first degree. He applied for bail, which was refused. On
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appeal to the Supreme Court the accusad assertad the lower court srred in
refusing to grant bail. The Suprame Court stated that in capital cases the
temptation to forfeit bail in prefarence to endangering lifa by trial might
be beyond resistamce. The Court affirmed the order denying bail.

In Parmell v. Stats, 206 Ark. 532, 176 S.W.2d 902 (1944) the defendant.

was charged with merdsr in the first degrae. He was committad to jail without!
bond. The defendant appezled to the Supreme Court stating that the refusal of

the trial court was arbitrary and was aot supported by the proof. The Supreme.

Court stated:

»

In considering the svidencs to determine whether the guilt
of the accusaed is "evident or the prasumpticn great,” the
judge of the court, who hears the tastimony and observes
the demeznor of the witness, while on the stand, is in a
anch bettesr position to judge of the credit that should be
iven their scataments than this court could possibly be.
Unless it should zppear to this court-iTom a reviaw of the
evidence presentad that thers has been an abuse of dis-~
crstion in denying bail or that the trial court has acted
arbitrarily in the mattsr, we should noc disturb the ovder
denying bail. (See also Fikes v. Stats, 221 aArk. 81, 251
S.W.2d 1014 (1952) )

The Suprame Court of Arkamsas has strictly comstrued our coustitutional

provision in favering the issuanca of bail.

402, 209 S.W. 86 (1919), the court held

that a life sentence is a hailables ofiense uader Article 2, Section 8 of the

In Walkar v. Setzts, 137 Ark.

Consticution.

In Rendrick v. State, 180 Ark. 1160, (1930) the accused was indicted,

tried and convicted for selling intoxicating liquor. The defeundant appealed
and prayed for bail but the trial judge directed the sheriff to deny dail
‘pecause the defendant boasted he could make up to $50,000 and that he would
‘abscond and forfeit his bail. »
for the trial court to investigate
should

have ascertained what amcuntnofwbail would have*kepc\the defendant within the

The Court declared that it was proper
the report that the defendant would forfeit his bail But the court

-3 =~
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court's jurisdiction inste=ad of denying bail altogether. The Supreme Court
went. om to say:

. .» .the offense charged was a felony, punishable only by
imprisonment in the penitsntiary, and the accused had the
legal right to give bond for his appearance, and the denial
of this right was not conducive to securing a fair trial.

In Baumgarner v. State, 253 Ark. 723 (1972), the petitioner filed a.

writ of certiorari seeking to overturn z lower court's ruling that an

indictment for first dagree rape is not a: bailable offense in Arkanmsas. The

Supreme Court reversad on the grounds‘that the death penalty canmot be as—
sessed for rape in this Stats; ther=fore, rave is a bailable offense in this
State.

In an intsresting recent case, the Arkansas Supreme Court in Reaton V.
Stata, 265 A;i.‘223, 377 S.W.2d 393 (1979), reversad a lower court decision
which refused to grant the petitionmer bail in 2. capiral murder case. In a
decision, which reversed prior decisions by shifting the burdenm of proof, the
Court stated that in a2 capital casa, the State must assume the burden of
proving  that bail should be denied because the proof is evident or the

orasumption great against the defendant. Otherwiss, the accused is subjected

to the difficult task of proving the negative, when it is the Stata which has
instituted the prosecution and should fairly have the raspomsibility for de—

fending its position whem bail is sought. Ia other words, even im a capital

murder case, the accused shall not be denied bail if the State cannot overcome

the burden of proof.

In a2 case decided in 1976 the Supreme Court of Arkansas listad the
factors involved in fixing the amount of bail.. In Allen v. State, 260 Ark.

466, 541 S.W. 2d 675, Justice Fogelman stated that the amount of bail lies

peculiarly within the sound discretion of the court fixing it. He listed

. several determining factors invelved in arriving at- a constitutionally ap--

proved amount:

1, The circumstances of the accused's apprehension may be considered.
2. It is ggg?gf’fg consider the character and reputation and the

c¢riminal activities and.tgndenciés of the persou charged as

-G -
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factors bearing upon the securiry required to insure his

appearance. » .
3. It is also appropriata to consider receat actiomns and threats

of the accused because they bear upon his good faith in ap-—

pearing.

Tt should be notad at this poiac that om January 6, 1976 the Supreme

Court of Arkansas, by legislative acquiescenca, (Act 470 of 1971) promulgated

the Arkansas Rules of Criminal Procedure. Such rules sffectively goverm

almost all imaginable aspects of the pail procedures in Arkansas. The perti-—

nent $ections are hersin provided. (Votes Rule 9.2 - Relsase on Momey Bzil).

ROLE 8. RELFEASE BY JUDICIAL OFFICER AT FIRST APPEARANCE

Rule 8.1 Prompt First dppezrancs

An arrested persom who is. not released by citation or by other lawrul.

manner shall be taken before a judicial officer without unnecsssary delay.

Rula 8.2 --Appointmeat of Counsel

(a2) An accused's desire for, and ability to retain, counsel should be
derarmined by a judicial officer before the first appearance, wihenever
practicable. '

(b) Whenever an indigent accused 15 charged with a c¢riminal offeuse and,
upon being brought befors any court, does not knowingly and intelligently
waive the appointment of counsel to represent him, the court shall appoint

counsel to represent him unless he is charged with a misdemeanor and the

court has determined that under oo circumstances will imprisonment be imposed

as a part of the punishment if he is found guilcy.

(¢) Attormeys appointed by mmicipal courts, city courts, police courts,
and justices of the peace may receive fees for services randered upen certifi-
cation by the presiding judicial officer if provisiom therefor has been made
by the county or municipality in which the offense is committed or the services

are rendered.

[

A T

Rule 8.3 Narure of First Apvearance

(a) Upon the first appearance of the defsndant the judicial officer shall
inform him of the chargs.

that:

The judicial officer shall also inform the defandant

(i) he is not requirad to say anything, and that anything he says can
be- used. against him;

(ii) he has a right to counsel; and

(1i4) he has a right to communicats with his counsel, his family, or
his frismds, and that rzasomzble means will be provided for him to do so.

(b) ¥o further steps in the proceadings other than pretrial relsase
inquiry may be taken until the defendant and his counsel have had am adequare.
opportunity to confer, unlass the defendant has intelligently waived nis right
to counsel or has refused the assistance of counsel.

(¢) The judicial officer, if unable to dispose of the case at the first

appearance, shall procsed to decide the questiom of the pretrizl ralsase of

the defeandant. In so doing, the judicizl officer shall first determine by

an informal,. non-adversary hearing whezher chexe is probable cause for de—
taining the arrestzd person pending further procssdings. The standard foxr
determining probable cause at such hearing shall te the same as thart which

governs arrasts with or without a warrant.

Rule 8.4 Precrizl Release Inguiry: In What Circumstznces Conductad

(a) An inquiry by the judicial officer into the rslevant facts which
might affect the preatrial release decision shall be made:

(1) in all cases where the maximum penalty for the offense charged
exceeds one (1) year and the prosecuting attofney does not. stipulate that
the defendant may be released on his own recognizance;

(11) in those cases where the maximum pemalty for the offemse charged
is less than one (1) year and in which a law enforcement officer gives notice
to the judicial officer that he intends to oppose release of the defendant om
his own recognizance. , . , )

(§) In 21l other cases, the judicial officer may release the defendant

on his own recognizance or on order to appear without conducting a pretrial ; ,g -

release inquixy.

-6 -
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Rule 8.5 pratrial Release Inquizy

When Conducted; Nafturs oI

3 1 judicial
(a) A pretrial release inquiry shall be conduccad by the j
a) AT 1 ]
officer prior to or at
(b) The inguiry
slevant to the oretrizl ralaase decision, such as:
(L)

(ii) the nature and exrent of his family

the first appearance of the defendant.

i £ £ s
should taks the form of an assessment ol factor

nist £3 ial condition;

the defendantc's employment sStatus, nistory and financ
ralationships;
(iii) his pas® and present residence;
(iv) his character and resputations

(7

times;

- in aprending re the proper
oraa st hi ending court at ¢t »

e to assist him in 2

persons wWho agreae ©

i g@‘ atJIJ.:,

we likelihood of comviction and the possible penalty;
factors that may bear on the 1ik

i B £ he
i i record, i aay, and, i
{vii) the defandant's prior ¢ iminal TeC )

A 5 l— T =2 i s © p - k¥ b

ibild : yiolarions of law if
(viii) any facts indicating the possibility of violacion

i et ; and
crhe defendant is relaasad without rastrictious;
e -

( ) - a - - - -
S o Ve = ; BN e B e ; e = l e .
t 1.— [ =

judicial officer concerning:

i F pretri alaase;
(i) che advisability and appropriateness of pretrial T lea
ii d type of bail bond; ) '
(ii) the amount an | | . s
(iii} the conditiouns, if any, which should be imposed on the defen
ii i s
release.

RULE 9. THE RELFASE DECISION

! i ce
or on Defendzmt's Own Recognizan

Rule 9.1 Release on Order to Appear

‘ : Ffi slease the
(a) At the first appearance the judicial officer may T S

i ' rder to appear.
defendant oun his personal recognizance or upoun an 9

: judicial
(b) Where conditions of release are found necessary; the ju

- - .
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(L

place the defandant under the cara of a qualified person or
organization agresing to supervise the defandant and assist him in appearing
in court;

(i1) place the defendant under the supervision of a probariom officer
or other appropriate public official;

(iii) impose reasomnable rastzictions on the activities, movemencs,
associations, and residencss of the defandant;

(iv) release the defendant during working hours but require him to

raturn to custedy at specified times; or

(v) impose any other reasonabls restriction to insurs the appezrance
of the defendant.

Rule 9.2 Relasase on Money Bail

(a)

The judicial officer shall set money bail only afrsr he detsrmines

that no other conditious will raasonably ensursz the appearancs of the defendant
in court.

(b) 1If it is determined thart money bail should be sez, the judieial
officer shall requirs one (1) of the following:

(1) the execution of an unsecurad bond in an amount speciiied by the
judicial officer, either sigmed by other persons or not;

(ii) the execution of an unsecured bond in an amount specifiad by the
judicial officer, accompanied by a deposit of cash or securitiss equal to tam,

per cent (10%Z) of the face amount of the bond. Ninety per cent (90Z) of the

deposit shall be returned at the conclusion of the procsediags, provided the
defendant has not defaulted in the performance

of the conditions of the bond;
or

(111) the execution of a bond secured by the deposit of the full amount

in cash,or by other property, or by obligation of qualified sureties.

(¢) In setting the amount of bail the judicial officer should take

into account all facts relevant to the risk of wilful nonappearance including:

(1)

the length and character of the defendant's residence in the com-
munity;

‘

(1i) his employment status, history and financial condirion;
(1ii) huis family ties and relatiomship;
(iv) this reputation, character and meatal condition;

-8 -
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(v) his past history of response to lagal procsess;
(vi) his prior criminal record; )

(vii) the identity of responsible members of the community who .vouch
for the defendant's reliability;

(viii) the nmarura of the current charge, the apparseat probability of
convicticn and the likely sentences, in so far as these facrors are relevant
to the risk of nonappearancs; and

(izx) any other factors indicating the defendant’'s roots in the com—
municy.

(d) Nothing in this rule shall be construed to prohibit a judicial
officer from permitting a defendant charged with an offensa other tham a
felony from posting a specified sum of money which may be forfsirted or
applied to a fipe and costs in lieu of any court appearancs. .

(e) An appearance bond and any security deposit raquired as a conditionm
of release pursuant to subsection (b) of this rule shall serve to guarantee
all subsequent appearances of a dafandant on the same charge or on other
charges arising our of the same cdnduct befors any court, including ap—
pearzncas ralating to appeals and upon remand. If the defendant is required
to appear before z court other than the ome ordering rzlease, the order of
raeleasa together with the appearance bond and any security or deposii shall
be transmitted to the court befors which the defaundant is requirsd to appear.
This subsection shall not be comnstrued 2o pravent a judicial officer from:

(i) decreasing the amount of bond, security or deposit requizred by
another judicial officer; or

(ii) upon making written findings that factors exisc increasing the
risk of wilful nonappearancs, increasing the amount of bound, security, or
deposit required by another judicial officer.

Upon an increase in the amount of bond or security, a3 surety may

surrender a defendant.

Rule 9.3 Prohibitiom of Wrongful Acts Pending Trial

If it appears that there exists a danger that the defendant will commit
a serious crime or will seek to intimidate witnesses, or will otherwise un-
lawfully interfere with the orderly administration of justice; the judicial

officer, upon the release of the defendant, may enter an order:

-9 -
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(a) prohibiting the defendant from approaching or communicating with

shall be

defendant’s counsel:

particular persoms or classes of persoms, except that no such orde
deemed to prohibit any lawful and ethical activity of

(o) prohibiring the defendant from going to certain described ..
geographical areas or premises;

(¢) prohibiting the defendant from possessing any dangerous weapon,
or’ engaging in certain described activities or indulging in intoxicating
liquors or in certain drugs;

(d) requiring the defendant to report regularly to and remain under

the supervision of an officer of the court.

Rule 9.4 VYVotica of Penaltias

(a)

or an order is entarad under Rule 9.3, the judieizal officer shall inform the

When the conditions of the ralease of a defendant are detarmined

defendant of the pemalties for failure to comply with the conditiomns or tarms
of such order.

- (b) All conditions of raeleasa and terms of orders under Rule 9.3 shall
be racorded in wriring and a copy given to the defendant. )

Rule 9.5 Violatioms of Conditions of Relaase

(a) A judicial officer shall issue a warrant directing that tﬂe
defendant be arrested and taksn forthwith before any judicial officer having
jurisdiction of the charge for a hearing when the prosecuting attormey submirs
a verified application alleging that:

(1) the defendant has wilfully violated the conditions of his rslease
or the terms of an order under Rule 9.3; or

(11) pertinent information which would merit revocation of the de-
fendant's relsase has become knownm to the‘pros&cuting attormey,

(b) A law enforcement officer having reasonable zrounds to believe that
a released defendant has violated the conditioms of his release or the terms
of an order under Rule 9.3 is aﬁthorized to arrest the defendant and to tzke
him forthwith kefore any judicial officer having jurisdiction when it would
be impracticabhle to secure a warrant.

(c) After a hearing, and upon finding that the defendant has wilfully

- 10 -
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violated reascounable conditions or the terms of an order under Rule 9.3
ir josed on his ralsase, the judicial officer may impose differemnt or
additional comditions of release upon the defandant or revoka his release.

-

Rule 9.6 Commission of Felony While Awaiting Trial

If it is shown that any court has found reasonable cause to beliave
that a defendant has committed a felony while relesased pending adjudication
of a prior charge, the court which initially released him may resvoke his
ralease.

Approximataly one year after the rules were promulgated, an accused,

whilea out om bail, committed twn other felomies. The circuit cownrt pursuant

to Rules of Criminal Procedurs Rule 9.6 ravoked petit;ouer’s bail omn the
(See Rule 9.6 abave).
cir:uit.court's%order'revoking bail and remanding him to custody without
bail. ’

previous charge. The petitioner appealed from the

In the case of Reeves v. State, ZSlMArk 384, S48 S.W.2d 822 (1977) ;-

the Stats claimed that since there was aﬁshcwlng of probable cause that
{v
defendant had commisnted two felonies whl.e on bail om another similar offensa.

that his continuing criminal conduct constituted a compelling staté interest
to justify refusal of any future relsase of the petitioner on bail. In

response, the petiticoner contended that he had an absoluts right before

conviction, except im capitzl cases, to a reasonable bail. The Court

agreed with the petitioner. The Court, per Justice Holt stated:

... .the Tule does not in non-capital cases, as here,
preclude the setting of a new and reascmablée bail with
wtatever terms and restrictions desmed approprilate
within its provisions.

P
#

In the case of Thomas v. Sceke, 260 Ark. 512, 542 s.w.2d 284 (1976),

appellant contested the bail bond p: ocedurerconducted in the’ thtle Rock

/
Mun1c1pal Court. The accused was arrested for possessing marijuana for

sale. Bail at that time by prearrangeme_*/?or all such offenses was sat

at $20,000. At petitioner’ s first appearance before the municipal court,

L0
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‘it was determined that since he was & State resident, the bail would be

reduced to $5,000. Petitioner filed z motion to reduce the $5,000 bail bond.

The municipal judge refused. The eppellaﬁt contendad on appeal that rhe
circuit court arred in refusing to direct the municipal court to conduct a
pretrial release inquiry before setting money bail as requirad by the Supreme
Court's promulgatad tules of Criminal Procedurs.

The Court, per Justice Byrd, stated:

. . .money baill in any form ought to be a last resort
and should be usad only to assure the defandant’s
appearance.

The Court went on to say that they agreed with appellant that the
circuit court errad in refusing to direct the municipal court to conduct a
pretrial rsl The Court stated that

the reduction;of bail from $20,000 to $5,000 for a state resident did not

ease inquiry before setting money dail.

classify as a. pretrial ralease inquiry.

The. Court further declarsd:

. . Rule 9.2 contsmplates thatr in fixiag momey bail, the
judicial officer will use the least restrictive type of
money bail arrangement set out in Rule 9.2(b) for secur:ng
the appearance of an arrested person.

REVIEW OF FEDERAL LAW

One of the most famous cases interpreting the 8th Amendment is Stack v.
Bovle, 342 U.S. 1, 72 s.Ct.1, 96L. Ed.3 (1951).
In this case 12 petitiomers were indicted on a charge of conspiring to

violate the Smith Act. The trial court set bail at $50,000 for each petitiomer.

- The only evidence offered by the government ou a motion for reductiom of bond

was a certified record showing that 4 persoms previously convicted under the
Smith Act Bad forfeited bail.
held that the Disrric: Court'ﬁad violated constitutiomal and statutory
standards for edmission to bail.

The Supreme Court, per Chief Justice Vinsén,

“Justice Jackson concurring stated:
« » the District Courﬁ fixed a uniform’blanket bail

- 12 -
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chiefly by counsideration of the nature of the accusation
and did not take into account the difference in circum—
stances between diffsrent defandants. ' Each defendant
stands befora the bar of justice as an individual. Even
on a. conspiracy charge defandants do oot lose their
separateness or identy. . . .Each accused is entitled

tc any benefits due his good racord, and misdeeds or z
bad. record should prejudice only those who are guilty

of them. (See Thomas v. State of Arkansas, 260 Ark. 512,
542 S.W.2d 284 (1976) in this repore.

Another important 8th Amendment case is the case of Fermandaz et al v.
United States, 81 S.Ct. 642 (1961). In this case 19 defsndants wers charged

with comspiracy to viclate fedezal négﬁotic.laws. During the trial, the:
judge revoked bail as to 15 defendants. Evidence showed that there were
incidents of thresatening and tampering with witnesses aloug with other acts
of trizl interruptions.

On zppeal, the defendants claimed the judge actad improverly revoking

bail. The Suprame Court, per Justice Harlan, concluded that any faderal court

has the authority to revoke bail during the course of a criminal trial when

such action is appropriates to estzblish the orderly process of the trial.

In 1966, Congress passed. the federal Bail Reform Act (18 U.S.C.

$83146-3152 (Supp.III, 1965-47). The pertinent secrions ars listed below.

§3146 lelease in Yomcapital Cases Prior to Trial -’

(2) Any person charged with an offense, other than an offense punish;
able by deatch, shall, at his appearance before a judicial officer, be ordered
released pending trial ou his persomal recognizance or upou the execution of
an unsecured appearance bond in am amount specified by che judicial officer,
unless the officer determines, in the exercise of his discretiom, that such
a release will not reasomably assure the appearance of the persom as raquired.
When such a determination is made, the judicial officer shall, either in lieu
of or in additicn to the above methods of release, impose the first of the
following‘condicicus of releass which will reasonably assure the appearance
of the person for trial or, if no single condition gives that assurance, eny

combination of the following conditions:
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(1) place the persom in the custody of a designated persom or

organization agrseing to superviss him;

(2) place restrictiomns on the travél, association, or place of.abode

of the person during the period of release;

(3) require the execution of 2n appearance bond in a specified amounf

and the deposit in the ragistry of the court, ia cash or other security

as dirscted, of a sum aot to exceed 10 per centum of the amounrt of the
bond, such deposit to be returned upon the performance of the conditioms _
of ralease;

(4) require the exacution of a bail bond wirh sufficient solvent

sureties, or the deposit of cash in lieu thersof; or

(5) impose any other condition deemed reasonably necessary to assure

appearzance as required, including a conditiom requiring that the person

recurn to custody afiter specifiad, hours.

(3) 1In dE£ermining which conditions of releasa will reasonably assurs
appearance, the judicial officer shall, on the basis of available information,
take into accounc the naturs and circumstancss of the offense charged, the
weight of the avidencs aéainstvthe accused, the sccused's family ties, em-
ployment, financial resourcses, charactar and mental conditiom, tHe length
of his residence in the community, his record of convictions, and his racozd
of appearance at court proceedings or of flighr to avoid prosecution or failure
o appear at court proceedings.

(¢) A judicial officer authorizing the relsase of a person uader this
section shall issue an appropriate order containing a statement of the com-
ditions imposed, if any, shall inform such person of the pemalties applicable
to violations of the conditions of his relesase and shall advise him that a
warrant for his arrest will be issued immediately upon any such violaticm.

(d) A person for whom conditions of release are imposed and who after
twenty-four hours from the time of the release heéring continues to be de-

tained as a result of his inability to meet the conditions of release, shall,

 upom applicatiom, be entitled to have the conditiomns reviewed by the judicial

officer who imposed tham. Unless the conditions of release are amended and

‘the person is thereupon released, the judicial officer shall set forth in

writing the reasoms for requiring the conditions imposed. A persom who is
orderad raleased'on a condition which requires that he return to custody

after specified hours shall, upon application, be entitled to 2 review by the

N
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judicial officer who imposed the conditiocm. Unless the requirement is ve-
moved and the person is thereupon raleased on another condition, the judicial
officar shall set forth in writing the reasoms for continuing the rsquirement.
In the svent that, the judicial officer who imposed conditions of ralease is
not available, any other judicial officer in the district may review such
gconditions.

(e) A judicial officer ordering the reslease of a person omn any
condition specified in this section may at any time zmend his order to impose -
additional or different conditions of ralease: Provided, That, if the imposi~
tion of such azdditional or different conditions results in the detention of
the person as a result of his inabiliry to meet such conditions or in the
ralease of the persom om a condition requiring him to retur: to custody after
specifiad hours, the provisions of subsection (d) shall apvly.

(£) Informariom stated in, or offered in comnectiom with, any order
entersd pursuant to this section need not Ecnformato the rulas pertaining to
the admissibiliry of evidence im a court of law.

(g) Nothing contaized inm this section shall be construed to pravent
the disposition of any case or class of cases by forfaiture of collateral
security wheras such disposition is authorized by the court.

§8 3147 Appeazl from Comnditions of lelease

(a) A person who is detained;cor whose ralaase ou a coudircion raquiring
him to retura to custody after specified hours is coutinued, after review of
his application pursuaunt to sectiom 3146(d) (18 USCS $3146(d))
3146(e) (18 USCS $3146(e))
court having original jurisdictiom over the of fense with which he is charged

or a judge of a United States court of appeals or a Justice of the Supreme

or section

by a judicial officer, other than a judge of the

Court, may move the court having original jurisdictiom over the offense with

which he is charged to amend the order. Said motiecn shall be)determined
promptly. : ¢ f

() In any case in which a perscu is detained after (1) a court denies
a motion under subsection>(a) to amend an order imposing conditioms of release,
or (2) conditions of release have been imposed or amended by a judge of the
court having original jurisdictiom over the offense charged, an appeal may

be taken to the court having appellate jurisdictiom over such court. Any
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"denying pretrial bail release.

order so appealed shall he affirmed if it is supported by the procsedings

below. If the order is not so supportad, the court may rsmand the case for

a further hearing, or may, with or without addirional evidence, order the
person raleased pursuant to section 3146(a) (18 USCS § 3146(a)).
shall be determined. promptly.

The appeal

§ 3148. Release in Capital Cases or after Convictiom

A person (1) who is charged. with an offense punishable by death, or
(2) who has been convicted of an offense and is either awaiting sentence or
sentence review under sectiom 3576 of this title (18 USCS " §3578) or has
filed an appeal or a petition for a writ of certiorari, shall be treated ino
accordance with the provisioms of sectionm 3146 (18 USCS §3148) unlzss the

. court or judge has reasen to believe that no one or more conditions: of relesase

will reasonably assursz that the person will not flee or pose a danger to any

other person or to the commumity. If such a riskhof;flight'cr"danger'is

’believed.to exist, or if it appears that an appezl is frivolous or taksm for

delay, the person may be ordered detained. The provisions of section 3147 :
(18 USCs 83147 shallAnot.épply to persous dascribed in this section: !
Provided, Thar. other rights to judicial review of conditions of rzlease or

orders of detention shall not be affected.

Cases decided after passage of the Bail Reform Law of 1966 include
the followiag:

United States v. Gilbert,4257.2d. 490 D.C.Cir. (1969). The defendanz appealsd
an order from the United States District Court for the District of Columbia

Evidance tended to show that the defendant
threatened to kill the complaining witmess. Citing 18 U.S.C.A. §3146, the
U. S. Court of Appeals, stated that. the trial court has inherent pdwer to

revoke a defendant's bail during trial if necassary to insure orderly trial | %
processes and the right to bail is mot literally absolute. But before bail :
could”be properly reﬁoke&, a hearing was rsquired to determine whether there

was a genuine basis for the allagation of threats by the accused against the
government's witness.

In United States v. Wind, et al, 527 F.2d 672 6thCir.(1975), defendant appealed‘i
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an order of the U. S. District Court denying his motiom to fix bail in th%
amount of $§25,000 and remanding him to await trial on an indictment gharglng
him and ochers with comspiracy and narcotic violationms. Evidence showed
that the defsndant had threatened potential witnesses. Citing 18 U.S.C.A.

' i i Lz £ neld
$3146 and U. S. v. Gilbert, supra, the Sixth Circuit Court of Appreals 1

ial i i it L E A judicial officer cduld
that iz a pretrial hnearing on a nomecapital offense, A jud
~4 1 - ’ Ly, a.
consider evidence that the defsndant had threatened witnesses and was
danger to the community in determining whether the defendant should be

ralaased on bail.

In Uniced Statss v. Leathers, 412 F.2d 169 D.C.Cir. (1969), appellant Leathers

was detained initially on a $1,500 bond pending trial on a charge of un—-
authorized use of a wvehicle. -The District Court raduced the amount to
$1,000, but appellant, due to his indigency, was unable to pay it. Ap?ellant‘
appealed to the Court of Appeals from the District Court denying prestrial
ralease withour bail. The Court of Appeals, held that in non-
capiral faderal cases, prstrial detsntion cannot be premised upon asiessment
of.danger to the public should the accusad be raleased (lS.U.S.C.A.,531?6Ca)),
It went on to say that the Bail Reform det of 1966 crearad the presumption
in favor of raleasability on perscnal racognizance or upon exacution oﬁ‘?n—
secured appearance bond, and i;_is only if such ralease‘will.notlreas?nanly
assure the appezrance of the accusad may other condizions of relaase Dé
imposed. The imposition of a money bond, the Court aeld, is proper unaerl
:h; Bail Reform Act of 1966 only aftar all other nonfinancial counditions ?ave
been found (18 U.S5.C.A. 33146(a)) and momey bond §hould be imposed only when
no other conditions appear to be sufficient to guard against flight. . .
The Court remanded the case to the District Court for comnsideration o
those minimal nonfinancial conditions of release which would assure the ap~

pearance of the defendant.

One of the latest and most exhaustive summaries of the Bail Reform Act

of 1966 is the famous case.of United States v. Anthony Provenzano, 605 F.2d

85 3d Cir. (1979). ; | | |
Appellant moved the Third Circuit Court of Appeals for an order re;easing

him on bail pending his appeal from a conviction of viclating faderal racke-

teering laws. The trial judge imposed a sentence of 20 years imprisonment
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and a fine of $20,000. The erial judge, following imposition of sentencs

placed the defendant into custody withoutr bail stating that the defendant

s ,
would comstitute a danger to the community.,

The trial judge specifically refused to base his decision, aven in part,
on the grounds that the appallant aither posed. a. risk of £

pursuing a frivolous appeal.

*light or was
He declarad that given appellant's ries to the
commmity and his record of previous court appearances, bajl could be set so

as to minimize the risk of flighe. Similarly, whiletdoubtiﬁg,che merits om

an,appeal.and.disclaiming the existence of any judicial error, the trial.
judge emphasized thar such judgments should be left to a higher eourt,, énd
alse declined.co‘deny‘bail on: that. ground. Im predicating his decision.
solely on the determination that the appellant posed a danger to the com—
munity, the trial judge recognized the ambiguity'inherently'in,the clause
"danger to tﬁe~c9mmunity."'(8ection 3148 QfTChe Bail Reform act).
of cases interpreting that’ provision convinced.himnthat‘ggcuniary‘hann, as
‘well as physical danger, was clearly conteﬁplated:within the meaning of the
Act..

In reaching his decision that Provenzano posed a danger to the community,.

the trial judge comsidersd the appellant's historiss including information
contained in the presentance T2port. He notad in particular thac this was

Provenzzno's third felony comvicrion dealing with some form of labor extortion

or racketee:ing; Of even greatar significance to the trial judge was
Provenzano's continued "substantial and undersirabla’ influence within the
Teamster Union as avidenced by Local 560's munificence toward him during
his\previous“incarcerations,as well as his continued bcntrol, through his
family, of the union. Comcluding that he would continue to exercise his
influencs within the union corruptly and in violation of the criminal law,
the trial judge found Provenzano's freedom pending appeal would comstituts
a danger to the community.

The Court stated that Rule 9(c) of the Federal Rules of Appellate
Procedurs by expressly*incorpora:ing the criteria for release enmumciated in
the applicable provisions Sf the Bail Reform act, governs an applicant’s

'eligibility for bail or other‘ralease pending review of his ccnvigtioﬁ in
‘federal court. '
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Federal Rule 9(c)

provides:

The decision as to ralease pending agpeal shall be made
in accordance with Titls 18, U.S.C. 33184 (the Bail Reform
Act of 1966).

The burden of establishing that the defsndant will not

flee or pose a danger to the community rests with the

defandant. :

The Court went on to state:

Although thers is no absoluta right to ralease on bail
pending appeal, the Bail Reform Act favors post-trial
as well as pre-trial r=lease. Its dirsctive that courts
must consider a comvicted appellant's potential danger
to another persom or to the community distinguishes
such treatment from that accorded non-convictad persous,
nowever, and raflects €ongrass's attampt to racomcile the
aprellant's interest in freedom during the pendency of
judicial review and society's interest in preventing‘
individuals convicted of crimes from absconding or en-
dangering the community.

Section 3148 of the Act lists the thrae questions courts
must answer in the negative befors admitting an applicant
to bail pending disposition of his appeal:

(1) 1Is the appeal frivolous or taken for delay?
(2) Is thers reason to belisve that no set of

conditions will reasomably assure chat the person
will not fles?

(3) Is there reason to believe that no set of
conditions will reasomably assurs that the person
will not pose a danger to any other persom or to
the community?

if it appears that an appeal lacks requisits legal

“merit or is taken for delay, or that the appplicant

poses an unreasonable risk of flight or danger, the
court possesses discretion to order his detentiom.
If not, then the court must order the zpplicant's
release, albeit with appropriate conditioms, in ac-
cordance with the provisions of section 3146. De-
spite the Act's embodiment of a stroug presumption
in favoer of pest-trial as well as pretrial release,
"both its structurs and its interpretation under-
score the delicacy of the determinations which must
precede any ruling on that score.”
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Before enactment of. the Bail Reform Act, the Court declared, federal
courts exercised broad discration in bail matters, taking into account an
array of various comsideratioms. The Act's provisions regarding bail pending

appeal, hewever, effactively limit judicial consideration in these matters

to two relevant critaria:

(1) The risk that defendant will flee; and

(2) The risk that he will pose a danger if admitted to bail.

Decisions in case involving bail applications pending appeal prior to
the Bail Reform Act clearly placed the burden of establishing the risk of
danger to the community on the govermment, and firmly sestablished the
principle that doubts whether bail should bé grantsd or deniad should be
resolved in the applicant's favor.

- But the enactment of Federzl Rule of Appellate Procedure 9(c) invertad

both the burden of proof and the principle of rasolving doubts in the ap-

plicant’s favor.

In summarion the Unired States Court of Appeal, 3rd Cirguit declarsd:

The Bail Reform Act specifies neither the kinds of hars
nor the particular factors to be considered in detarming
whether a defsndanc poses a danger co the community.

The trial judge's study of decisions incasrprsting the
Act's "danger to. . . the community” provision, however,
convinces him that courts ars not confined in such cases
to considering only narms involving an auri of violence.
We agree and hold thar a defendant's propemnsity to com— . \
olt crime generally, aven if the resulting harm would be . ;
not solely physiczl, may constifute a sufficient risk '

of danger to come within the contemplation of the Act.

The defendant, the Court concluded, did not meet his burden of demon—
strating that he did not pose a danger to the commumity, or that conditions
existed which if imposed would protect societ? against such a danger.
Therefors defendant's motion for an order releasing him on bail during
the pendency of his appeal was denied.

‘STMMARY

The United States Coustitution states that "excessive bail shall not

be requirad' . . .."; the Arkansas Constitution states that "all persoms shall,
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1 befora conviction, be bailable by sufficient sureties, sxcept for capital
2 offenses, when the proof is evident or the presumption great'" . . . and also
3 declares that "excessive bail shall not be raquirad. . ..”
4
3 Federal caselaw and federal statutes as codified in the Bail Reform ict
8 creats a prasumption favoring releasability of the accused pending trial and
7 the imposition of a money bond only after other zvenues ars pursued.
8 Arkansas caselaw has emphatically interprestad our Constitution to
9 literally mean what it says and places the burden on the State even in a
10 capital murder case to prove that the accused should be denied bail.
1 ' ' ‘ '
12 Any change in the present bail structures would seem to requirs an amend-
13 gent to the Arkansas Comnstitution. The Judicial Branch, by legislative
14 acquiescence, has promulgated procedural rulss which effectively governm the
15 aspects of bail in Arkansas. (See Rules of Criminal Procedurs-Rulas 8 and 9).
16  wWhether the Gemeral Assembly may amend thesae procedurzl rules cannot be de—
17 finitively determined at this time. Therzfore, a Constitutional amendment
18 ghich would be proposad by the Generzl Assembly to be submitted to the citizens
19 of this State reflscting whataver changes in our bail structure iz Arkansas
20 that need corraction seems the logical avenue to pursue if legislative change
21 is desired.
22
23
24
23
25
27
28
29
30
31
32 ~
33
34
35
38
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