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INTRODUCTION o e

Thls ha.ndbook prowdes ,a general overv1ew of legal' »
-,ll"’ablhty issues:.that could potentlally confront probatlon
‘and parole offlc, rs.« The _questions and answers provided .

here are culled from a larger volume, Potential Liabili- e

t1es “of Probation and Parole Offlcers, which prov1desr X
";depth dlscussmn as well as case c1tatlons where

surveys of state attorneys *’general and legal counsels, ,
and probatlon/parole admmlstrators and fleld offlcers. R

SItV cannot be overemphasmed that the 1nformatlon 1ro},+'5v
‘;v1ded here and Jin the larger volume was. prepared for

: and}'court dec1smns to best determme théir ‘positions and,":l
prope ' courses "of actlon. ‘To this end, 32 questmns are
-luded at the end o .;thls handbook to. assist probatmn/d;_;;[

aih - t “eir ,state and local lz’j{s, regulatmns,f.. G
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“,,'GENERAL coNsmEnAnONs S

Is 1t true that courts are now acceptmg “and

A dec:dlng ‘cases 1nvolv1ng correctlonal offlcers,
- 1nclud1ng ‘those in probatlon and parole,, that they dld not
, accept before‘? : , ,

; A Yes. Up unt1l4 the mld—-smtles, the courts had
. adopted a "hands-off" attitude toward allegatlons
of ‘violations of- rlghts agamst correctmnal ‘officers.
Since then the _courts have  switched to “a "hands-on"
' pohcy, which m turn has brought ‘about® a virtual "open
door" pohcy in. correctlons law. Consequently, there has-
~ been a big increase in the number of lawsuits filed for
,alleged violations of various Qnghts, partxcularly federal -
- civil rlghts.' ‘This trend mcludes lawsults flled agalnst
probat1on/parole offxcers. e o S f

, all parole officers under - parole boards? If nO/t,
what is ‘the: general structure of probatlon/parole age(‘
'c1es° SRR : ER e L ‘

- prepared by the U.S. Department of Justlce, Law En—
) forcement As51stance Admlmstratlon. EEE AT

o

(‘1"‘
!

o snmlar to that of a parole offlcer’? L

‘tional patterns.

7 quallfled 1mmun1ty), although a_ few courts have ex-

Judge.,,, Parole officers are almost always executlve

o judicial 1mmun1ty.

Am, . S . P ) 3 o

-z_

o

Are all probatlon offlcers employed by ]udges and

o A There 1s no smgle pattern of orgamzatmn for]
e1ther probatlon or parole. For a. -detailed discus-

~sion of the wide variety of orgamzatlonal patterns, see

~State -and Local Probation and Parole Systems (1978),, A

\ I am a probatlon offlcer. Is my potent1a1 hablhty'f“

| ,‘Potentlal l1ab111t1es vary dependmg on orgamza- Ry
: Probatlon officers are usually
local employees and, in ‘many. cases, ‘may be hired or.
fired by the judge. In these cases, they are con51dered as
~executive officers prlmarlly (and therefore enjoy. only_" .

- tended ‘judicial immunity (absolute 1mmun1ty) to proba-
";tlon officers when complymg w1th the orders of the

. ;employees -and therefore do not “enjoy any type of’- .
o Here agaln, however, some courts
i ‘have deczded that parole board members en]oy absolute SR

/ﬁ"

1mmumty when makmg Judge-hke dec1s1ons.
~officers are also usually state employees, but this 51mply ~

Parole

means that although the state itself may not be sued

because of sovereign immunity (unless immunity is waived
by law or court decision), the parole offlcer may be sued T

and held hable in hlS 1nd1v1dual capacity.

COURTS AND BASIC LEGAL CONCEPTS

court ‘may want to fellow.

alleged, it is filed in a state court.
i usually filed in state courts because they are ba'ed on
”te tort law, whereas c1v1l rlghts cases are . usually L

| Q i W111 ‘cases dec1ded by federal or’ state courts in

o other ]urlsdlctlons affect me"’ ‘

s

A The. rule is that a dec1ded case does not have a
A direct effect on you if you are not from that

part:lcular jurisdiction.,
jur1sd1ct10ns sometimes have a persuas1ve effect in your.
own courts.

However, decisions in other

Therefore your:- own courts may decide ‘a
similar case in the same way another jurisdiction has,‘ £

v

partlcularly if no prior case involving similar facts has'

~ been decided in your Jurlsdlctlon. Additionally, decisions

in other jurlsdlctlons may establish a trend that your own.
For these reasons, you need

to know how other courts have dec1ded certam issues.

“ .

S courts and vice versa" gt

© . gions =- which are binding on all courts throughout

the country -~ decisions by other federal courts ‘have no .
The only

bmdmg effect on state courts and vice versa,
~ exceptions to ‘this are cases: mvolvmg a constztutlonal

questlon where dec1s1ons by federal courts do have a

persuaswe effect on state courts.

('-\,

‘ | I am mformed that I can be exposed to a number o
A of. possrble cases arising out of the same ‘act.
What cases are f11ed in federal courts'f‘ In state courts" =

_o, - g

L | A It depends on the law bemg invoked. If the case’f. |
” alleges a violation of federal law, it is normallyv
If a state law violation is

flled in a. federal court.
Tort - cases are

e Are decmlons of federal courts bmdmg on state B

A . *Generally, except for U. S.., Supreme Court dec1—"iyh




o
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L flled in federal courts because ofdn alleged ‘vielation“of
federal law.g R e e A :

Sl e 2 R . K

I constantly receive admmlstratlve rules and reg-

‘ulations from my superlors or board. What is.

| thelr legal effect on me"

o

A Rules and regulatlons 1ssued pursuant to law have

the force and effect of law and are bmdmg on
you, your agency, and its- offlcers, unless declared illegal
or unconstitutional by . thé courts. The same is true,

although to a lesser extent, ‘with agency policies, guide-
" lines, and admmlstratlve dzrectlves., Failure ‘to follow

ﬁagency regulatlons or guldelmes may lead to admlnlstra-; .
- tive action, or civil 11ab111ty. - Conversely, comphance;_ B
with agency regulatlon may well except you from c1v11';
hablhty. R I R ‘9" A O S

What constltutlonal rlghts are’ commonly used byi
pIa1nt1ffs in su1ts agamst probatlon/parole off:- |

'l N &3 K

Const1tutlon. E

protectmn. i

PRE-SENTENCE/PRE—PAROLE IN VESTIGATIONS
- AND REPORTS Gl

| Q 7« Can I be held hable for the content of my report"

A : ",;Yes, 1f 1t contams 1naccurac1es or omlssmns m— f

‘_volvmg bad falth mahce, ,or w:llful neglect.

a confldentlal source or reveal conf1dent1al 1nformat10n"

A . Yes 'to both Que'Stions'., The vg‘eneral rule is that 1f

done in bad falth, there is s1gmf1cant exposure.

SR
S e LT - ;3 . ‘ e

& The usual hablhty su1t c‘alleges v1olatlons of one'f
A ~ or .more_of the rlghts guaranteed in - the U S.
- The rlghts ‘most - commonly used are:
freedom  of speech, prohlbltlon ‘against - unreasonable‘
searches and seizures, rlght agamst self-mcrlmmatlon,‘
right to therassmtance of counsel, rlght agamst cruel -and
unusual pumshment, rlghts to due process and equal_”

Can I be held hable 1f I dlsclose the report to an
. unauthorized person or if I madvertently dlsclosev

LT

When inadvertent; there may be some tort exposure in
damages. Be sure you know whether volunteers and
other persons you might work with out51de your agency
are entltled to access to these reports. ‘ L

o ;} ~ ; }‘Can I get into trouble for fallmg to dlsclose the
' Q_ ' 'report to anyone'? ,

f; S ,'Yes, 1f a. duty to dlsclose ex1sts, otherwme there
A  is no'liability.  You must be aware of who has a

'cnght, to all or a portion of the report, who has no rlght to .

access, and what may or must be kept confldentlal. ,

It' I make a mlstake in my repox;t, w1ll it make any
dlfference 1f my act was 1ntent10nal or umnten-

o

tlonal'? B T P

Y Yes. Unmtentional errors may support ‘a good
A falth defense if you are sued for a civil rlghts

v1olat10n. Intentlonal errors may estabhsh bad falth

o Can I report rumors, uncorroborated 1nformat10n,
‘ “ speculatlve mformatmn, and hearsay in’ my re-

PORET T il ST L e e G B

f/ A : Yes, as long as theY are labeled as such. : ;

Can I mclude suspected crlmmal 1nvolvements.

, where there has been no prior conv:ctlon" How
- about acqu1ttals, reversed - prior conwctlons, and  evi-

-dence ‘that has been excluded at the tr1al or prevmus:"

trlals on constltutlonal grounds‘? S

E B A In general, the answer 1s yes, but state rules vary. :

A

hfe that cannot bhe mcluded in the report"

£ [-port the chent s claim. that you are <b1ased. :
A ';_"Am I vouchmg for the aceuracy of the reports of
others ina pre-parole report" .

1 -
S

Are there any areas of the defendant s personal'

No, but u-relevant, preJudICIal matters mlght S“P't
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: be sued if my adv1ce is 1n error" :

A If the terms of employment create the obhgatlon,

B )) i i i -.;""‘,.3 gl
i é 5 N Al

. A Yes; unless you clearly attrlbute the 1nformatlon

to other sources. : Lo 4 o

Can 1 be held legally responSIble for my recom-

mendations about the suitability of parole or::
probatlon for the individual? How about for my Fecom-
mendatmns for,spec1al condltlons of parole or probatmn"

A In genev«al,‘ no}‘) The key to ‘an‘y decisiOn on these‘
: ( ques} jons is whether your recommendations were
made without bias and in good faith. Conversely, if bias
or bad //faﬁ;h is mvolved, you may be held legally respon—
s1b1e. ‘

. R
& . by &

In 1nterv1ew1ng a defendant or 1nmate in the

preparation of a pre-—sentence or. pre-parole re-=
port, do I have an obhgatmn to advise him on how to "put .
his best foot forward" ‘at the sentencing .or parole
hearmg’? If S0, What are the hm:ts of my assmtance" v

~;; ', [

' A ' Generally, you are not obhgated to provxde such

- assistance unless the terms of your employment
require it.
liable for doing it wrong. Under no c1rcumstances should
you act in such a manner fy; to appear to b,e g;v1ngvu,leg,,a1
adv1ce. G f* S e e T '

S

SENTENCING AND PAROLE RELEASE HEARINGS

a parole officer at a parole hearing be held liable
for a recommendat:on on. sentencmg/parole or spec1al
condltxons'? : » e . : .

' A ~ No, unless ‘the offlcers actmns were such as to " i
ra amount to bad fa:lth. O e U e s ‘

| Do I have the obhgatlon to adwse an offender about
the sentencmg or parole hearmg process‘?

you must fulfill it; otherwise, you will be liable
for fallure to dlscharge your duty.

3 . W s b.: TN o P w O T

If you assume such a function, you may be

Can a probatron offlcer at a. sentencmg hearmg o .;’ o

Can I_

If You take the ‘

-

function upon yourself in the absence of an obhgatlon,
you may be l1able for domg it wrong

Should I ‘explain the sentencmg or parole gulde—
lines, to ‘the 1nd1v1dual before the l*earmg"

' 1s my exposure’? AN | .

v

Agam, ‘1f the terms of employmeni  create the
A obligation, you must do so. If you undertake it
w1thout that obligation, you ‘may be hable for domg it
wrong. N ,

o

P

When. a person is denled parole, should I as an
~institutional parole officer advise the individual

What

as to what I believe the board would wantvhlm ‘to do to

lmprove h1s chances next tlme around‘?

, A 'It‘ ‘the ‘v»terms of employmen‘t create the obligation, |

*rQ;“f‘“f'probatlon or parole'? o AN o

Q

you must fulfill it; otherwise; you will be liable
for- fallure to discharge ‘your duty. -
function upon yourself in’ the absence of an obhgatmn,
you may be hable for domg it wrong. ~

CONDITIONS

-

If you take the

Am I allowed to add or modlfy condltlons of )

e

' . ,,i‘f:You may‘ "add" only emergency condltlons or.
A ' Vmodlﬁcatlons if the court or parole board has
Only ‘the court or board, ‘

glven you the authority. -
however, may permanently add or mod1fy condltlons.
i Does 1t make any .dlfference whether ‘the  pro-
batloner/parolee _agrees = with the .

change m condltlons" R .»{‘

court or’ board for any substantlve changes. While the

R

o You are best protected 1f you obtam the chent s
' A consen in writing pending a formal request to the

’;‘chent's ‘agreement is not essentlal, notice to h1m of the
g Change is absolutely necessary.» . |

emergency
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probatloner /pa.rolee ?

‘are- becommg disfavdred.

. vehicle, or person.

4 ot : : 2 K/
. R i ' B \

" In my Jurlsdlctlon, I complete a risk/needs assess-
ment for’ each client and base my level of super-
vision on' this assessment. Might I be liable to the
probationer or a third party if a problem arises from my
assessment or level of supervision? ° ~

A Y

" To the client, a good.faith issue may arise with
A too close a supervision.- To a third party, too
loose. supermsmn may generate hablhty based upon neg-
11gence. :

£

; Q Should I try® to avoid "blank check" type of condl-

tlons from the Judge or board'? '

A ~ Yes, but 1f you are saddled w1th them, 11m1t your

exposure through a procedure to permlt review of

your oactlons by your supermsor.

s

Is it ever permissible to iinpoSe a Ac’:“onditi‘on that
“seriously infringes on a fundamental nght of the

S

o

A Yes, but only when such a condltlon reasonably'
:  contributes to his rehab111tat10n and/or the pro- :
,,_tectlon of soc1ety ‘ S .

KA
(i

Is a cond1t1on that callsﬁ on the 1nd1v1dua1 to walve

hls rlghts under the fourth amendment wvalid for

fnsks, searches of his. person, searches of hls veh1cle,~
. 'searchesofhlshome? e L e T

e
e There is no flrm answer to thls questlon because
A the law seems to be in 2 state of flux.

home,qbut not to search 1t. I I ‘ | | |
= QL a_ L i a: T N . o

o

g Q Can a probatloner/parolee exclude me from hls' u

home or place of employment ?

' A Probably not, but there could be hablhty exposure |

for lack of good falth on your part. :

e i \

.[(h

e General
‘waivers of rights are strictly scrutinized by courts and
Do not confuse visitation
‘rlghts in a home w1th the authorlty ‘to- search a home,
You may have ‘a rlght to. v151t a

What conditions might val1dly 1nfr1nge on the
rights of persons other than the probationer/
parolee? '
~There are such conditions as’a limitation on the
A ‘right to marry without permission or a require-
ment that would affect his family (e.g., that the client
abstain from living in a certain area). You are best

protected by having the condition in writing, acknowl-
edged by the client, and by providing a grievance review

procedure if the client obJects to the enforcement of
such a condition. ‘ .

supmmsxom S

Could L be found liable for carrying out the direct
orde;r of the b judge or board if the condltmn that I
am enforcmg turns out to be ﬂlegal'?

defense in the case. A possible exception is 1f the
condltlon is blatantly and obwously 1llegal. ’

o

' Can I be sued by a victim of a crime who claims
~ that my superv:smn of the offender was too lax or
‘that I failed ‘to inform third persons of a dangerous

snuatlon 1nvolv1ng potent1al harm by my chent"

A ! No specxal duty is owed to the pubhc at large. If,‘

‘however, the offender has known or strongly sus-
“pected: Griminal tendencxes, those: who ‘are ‘likely to be
victims and who come into close, regular contact with

" him because of employment, etc., may have -a "special -
relatlonshlp requiring that they be told of the 1nd1v1-?’
dual's status asa probatmner or parolee. e

o o N

Q Can a- probatloner/parolee hold me liable on: the

' *ground that my supervmmn was too tlght" o

A " No,, unless your mtent ‘was to’ cause harm to the |
| 'clxent (1.e., lwhen your actlons const:tute bad'

falth)

Probably not, since ‘yox‘a can 1nvoke the good falth?

4




a search of the chent"

NN | | T Can the pohce enhst my a1d
. N A No court deo.smn that we are aware of has
- R REA s U establlshed such a duty, but ‘neither have “t‘here :
A ,Q' - “been many challenges on -this issue. ., As of now, the
2 I . limitations to disclosure  are bas1cauy ethical; “unless.
| _ such duty is mandated by state confldentlahty laws.

your state has a confldentlallty law, it must be followed.

in carrymgout :
Generally, no. » PR TR,
Could I be takmg a legal rlsk by. elther encour-
I : e aglng or. dzscouragmg a cl ent about bemg a pohce
* 1 lnformant” L R S e T RS T R
What are the: hmlts in. mY fnskmg a chent °1‘ | S Althoug rr“‘every c1tlzen has an obhgatlon to ald
‘searching’l mm, ‘his’ vehlcle, or hls home" Sl } ' A the pohce, ‘that obl1gatlon never extends to ‘the
| oy e L -1 pomt of puttm a peérson in ph sical danger. - Another
ST A 4 Gtate laws and regulatlo {\” defmlng the role °f the ~consideration 1sgthe szect on ’th rehablhtagtlve function.
o el : ~ FA " officer control these siluations; and they vary The stake is often so high in this situation that you
o , P  among states. The issue is generally cast in-terms of g should consult (“\fwth the judge or board on a case—by—-case
I , - whether the- probatlon officer has more, less, or the o - basis. ~The ‘statutes of some states prohlblt a paroleet
- s same authority as a. law: enforcement officer. ' Where | from actmg as anmformant. e
“ T . . probatmn officers are ‘peace offlcers, they have at least e L i S )
: o0 'as much authonty as policre. Where they are not peace o
, 5 offlcers, it would appear that they have’ htt\‘é if any / o
o . e 2 " authority. Although some ]urlsdlctlons have justlfled
‘ e i lintrusions beyond the scope. of pohce autxiorlty on -‘the
T AR - basis of " waiver" or rehabﬂltatlon, »the case trend 1s to s
Vi the cqntrary L :

®

Can a ]udge delegate the responS1b1hty of asses-
~ " smg restltutlon to me" '

If a person is to be the benef1c1ary of communltym

_service work that Wlll be performed by the pro--
batloner/parolee, do I have a duty to advise that third

K
person as-to his legal 11ab1hty if the probatloner/parolee
1n3ures hunself or others Wh1le performmg the task"

)
RN

Am I hable for makmg ‘sure. the appropnate
v1ct1m recelves the restxtutlon’ 5
;_ o <:\~;\ |
You should consult your,agency legal counsel for
]urlsdmtlonal rules in this area.’ In- general, con- A :
SIder ‘the existence of- spec1al relatlonsh1ps and, when dn o) 2 e LR
“doubt, seek spec\1f1c mstructlon from the court. ; T R R S RS -“
5 8 e e, o :
o : S Whe mmht ™ hel to‘a chent be construed
' If I have a rlght to search a ch..nt under certam Y P
: c1rcumstances, can I enllst the a1d of the pohce"“to i ,

glvmg legal adv1ce, and what kmdi of dlfflculty




adv1smg ‘he chent whether ‘jt'o" testlfy or otherw1sef_‘x[ L
proceed m court. In short, you can nge mform’atlon, ibut |

Is 1t adv1sable for me "o
contact w1th the chent‘?

,pollcy,rre“qulres the commencement of revocatlon
,ablllty may ensuea for neghgent fallure too

o proceedlngs, 1

3 :chent successfully sue me‘,, for not
'lm sooner m order to prevent‘ hls cur-v» G

REVOCATION .

What s my real role 1n revocatlon proceedmgs"'}f.f“:]} :
; Am T an mvestlgator,icomplamant, wltness, pro-
“secutor, law enforcement agent, theraplst” o

There are no. 11t1gated cases on thls 1ssue,
ever, we beheve the answer 1s no. e r

",You may be all of the above, but not 'an attorney.

.’J~r

-li

) Am I Pe!'mltted l"‘t°‘ mterrogate the cllent con—f,;igﬁ\,'
cermng the alleged vmlatlon‘? S

L '

'“no case law on thls. Statelawscon rol. .

vfffIs my hablhty for a 4evocatlon report the ‘same
,fas, a,fO‘r -’a Pre-parole report"* How about "mY fleldi L

standards are.' -l:not‘ as strmgentw*m most
S ey ;”}there lS ; a4 mmorlty pos1t10n that'*

"based. : Good fa1th controls
lawso and rules control.v
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A N That is the duty of the ex—parolee. § ,) ~

- the sameact? ., . e

IS it my. duty to apply for restoratlon of c1v1l;,
nghts for the parolee after parole has explred')

STATE TORT LAW AND NEGLIGEN CE

What is a “tort?’ May I be hable for it in
connectlon w1th my work" i

| A | A tort is a legal wrong in whlch,. the , ,
' 1nact10n of one person _causes injury or harm to
- the person or property of another, in violation' of a legal
duty 1mposed by law. Yes, a probatlon/parole officer
may ‘be liable for it. Torts may be intentional or
* unintentional. Examples of intentional torts are: assaultff

and - battery, ,trespass, hbel, slander, false arrest, false,'f;‘?‘ i

‘1mprlsonment, and emotional distress.

Umntentlonal i :
torts norm ally 1nvol '

neghgent conduct.

How does a tort case dxffer from oy crlmmal case" : 3
Can a tort case and a cr1m1na1 case be flled for :

e : R S

The main dlfference is. that a tort case ls ‘a c1v11‘_"

‘action for money damages -- therefore the plam—"f-ﬁ'

Itlff needs only a preponderance of the ev1dence" to
- win -- whereas a crlmmal case, bemg am crlmmal actlon, .
'}jneeds proof "beyond reasonable doubt“ to convict and
~ usually results in the 1mposxt10n of a: fine or imprison-
~ment. Both partles in a civil case are usually private
1nd1v1duals, ‘whereas in 'aicrrmmal ‘case *‘one party is. the
~ state and the other a prigate individual. A tort case’and
a criminal case may be filed. for. the same act._ “This is

allowable because one 1s a c1viylz case and the other is

gence is generally;,
| thlng ‘which a reasonably prude'],

e person’ would not have""l;
g gdone, or the fallure to do that thmg whlch a reasonably

. cases.

under Sectlon 1983. P

f:,under ‘Section’ 1983"
the same act" At

j"}found m cases of neghgent ‘ S
' SHOES : Mer neghgence is not enough.‘

o

prudent person would have done

K}

Neghgence cases are usually flled under state law. T

o ~(Federal C1v11 nghts Law)m e e e

in. hke or 51m11a.r :
circumstances; it is the failure to ,exerc1se ‘that degree L
of care and prudence . ‘that reasonably prudent persons e
would have exerc1sed...1n like or similar c1rcumstances.

‘.'Can 1 be sued for neghg nce’ under Sect1on “1983, %

b A ."_-‘[There is dlsagreement among the oourts, but most"‘ |

courts have . .decided that neghgence can. "be the

" basis of a ‘suit under Section 1983. A few. courts,’

however, have held that Section 1983 covers only. inten-

~ tional acts and cannot therefore be used for neghgence7
In the absence of any dec1s1on in your state, it is

;better to assume’ that you ‘may be sued for neghgence;. P

[N

brought under state tort law. and one brought

TR

There ‘may

neghgence, and in defenses.

. Iama parole board member.

-l

‘“Recently dec1ded _:cases strongly

,,reckless. :

Is there any dlfference between a neghgence fsultv e

May both be filed agamst me for‘*'y

A neghgence su1t flled under state tort law will -
Y & be heard in state court, whereas one filed underi
_Sectlon 1983 will be heard in federal court.

~also be variations in procedure, in the- defmltlon of
S A state tort case and a
~Section 1983 case may be filed against you for the same
'iact, prov:ded all the necessary elements are present.

May I be held hable
w8 . ifa person I agreed to release’ later commlts a ;.
k ;‘_Ucrnne and causes death or m]ury to another" T e

1nd1cate that :
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‘misconduct.
summarlzed as folows:

Suppose my state leglslature passes a law grantlng

@

A Yes, the law is: const1tut10na1 and w1ll protect you e
A The U.S. Su-
~ preme Court, in. Martinez v. Cahforma, decided that the
~ California 1mmun1ty statute is valid when" apphed to
‘defeat a tort claim ar1s1ng under state law. ,
that law will protect you in a Section 1983 su1t has not
'been decided, although it probably will not.
interest of probatlon/parole officers to- work for the
, passage of a smmllar statute 1n thelr‘ states. : ‘;;- : - -

' dmates"

“at least from state tort clalms.

It is” 1n the

,"x\n'
&

SO I

5

A, Yes. Whlle there are no’ S1gn1f1cant probatlon/_ o
parole cases on this lssue, décided cases, 1nvolv1ng :
pohce and pnson supervisors mdlcate that mere ‘negli-
_gence does not lead to hablhty. ‘There must be action on'

AL public officers. 1mmun1ty from liability for acts
done while performing their dutles.‘

. Wlll that law bef
, constltutlonai and therefore protect me‘? '

‘Whether

T am a probatlon/parole supervxsor. Do I have any ; Y
potent1al hablhty for t‘allure to tra1n my subor-»r‘v

the part of the- superwsor amountmg to personal involve- E

LA ‘o "

I am a probatlon/parole superv1sor. Do I have anyf?

- ment for llablhty to ‘ensue. 'The failure’ to train must be .
so. severe as to reach the level of gross neghgence 01-:? S
‘ dehberate 1nd1t‘ference on the part of the superv1sor.. A

potent1a1 hablhty for fallure to superv1se my:',

\\.‘: - i
. T .

subordlnates" L

: A There are no 51gn1f1cant probatlon/parole cases on""’_ -
‘ the pr1nc1ple ‘enunci~
;ated in pohce and pr1son cases is that- w1thout ‘some
~ degree of personal part1c1pat10 L a’“superwsor ‘cannot
“held liable for, failure to supervise.. ,
‘the superv1sor dlrected, partlcxpatedv in, approved,v was" S
‘fpresent ‘at, or had knowledge of a subordinate's miscon-

thls issue. elther. i Howeve‘.,,f

5

_There is liability if o

duct, or if his neghgence caused or contrlbuted to "thé

*Your responsxblllty as superv1sor may ‘be

L

"You cannot shut your eyes and ‘
av01d respons1b111ty for the acts.of ‘your subordmates if N
_ you .are in a posulon to take remed:al actmn and do
fnothmg..- g i ~ e

R

. A . Yes, 1f all the elements are present. The/ offlcer

‘ o Under t‘ederal law. .

FEDERAL AND STATE LIAB]LITIES

I:n general, what 11ab1ht1es may I be exposed to in
o fconnectlon w1th my work‘? . ‘ o .
v.You may be hable under both‘ federal and state

: \’,,’law for both c1v11 and crnmnal hab1ht1es. .

n'}_ : 5 . i

Is 1t true that the 1llegal search of a chent, for
5 example, ,can expose the offlcer to at least four
kmds of law sults'? :

may be hable under the t‘ollowmg. RRNEE j

Clv1l hablhty under 42 U.S Code,

Sectlon 1983

0 Under federal law. Crlmmal hablllty under 18 u. S Code,

Sectlon 2.42. e

[

& A

e Under state law. C1v11 hablhty under state tort law. ,

. ’, apply to pubhc off;cers in general" o

e i"‘Under state law.

X

Cr:mmal hablhty under a spec1al
v statute or the state penal code. : »

However, 1t is unhkely that all of these avenues would be
pursued in an1nd1v1dual case. B e e R 5. e

”Can both the state and federal courts try me for
: the same alleged cr1m1nal act? : ;

.,_;-Yes, you can be charged separately in state and
A . federal courts for the same criminal act. -This is
because the two are separate Jurlsdlctlons, therefore the
“constitutional prohlbltmn against punishing a person
_twice for the same offense (double “jeopardy) does not
protect you. As a matter of policy, however, prosecu—"

tors rarely resort to double prosecutmn. o Sl T e :

Do laws on c1v11 and crumnal hab1ht1es apply only
to me as a probatlon/parole offlcer, or do they

o B . T
,"" s co "‘\}’,,v(d

SRR




What are ~my posmble crlmmal 11ab1ht1es under_’
Y:’\“state/law" T E R L

Laws on hablhty are not almed only at proba—-
tlon/parole offxcers. “They . apply to pubhc offlcers .
1n general. This means that you"have similar exposure m
your performance of duties “as pohce offlcers, Jallers,
prlson off1c1als, and ]ust about any other pubhc offlcer. o

LI

| A In some states, the penal code contams prov1smns

57 DAY o G spec1f1cally proh1b1t1ng certam acts by govern-
o ment ‘officials.- - For. example, a section in the Texas
Penal . Code, punlshes official "oppression by pubhc of--
~ ficers. Moreover, as any other citizen, you 'are also
subJect ‘to prosecution for other crimes under your
state's penal code, such as assault and battery, larceny,f ‘
trespass, etc. T :

2 e What are my poss1ble e1v1l hablhtles under federal
law‘? .‘ , i —

A Three poss1ble areas of hablhty emst, namely.
' ¥ ClVll Actlon for Depnvatlon of ClVll R1ghts - 42 U S .
Code, Sectlon 1983. RN T B R . sl

a. - . :‘, s T

It looks to me that due process nghts are so vague"k
R & that I suffer exposure for Just about anythmg I

@ C1v1l Actlon for Consplraq 42 U S. Code, Sectlon 1985.

[

o Equal nghts Under the Law 42 U.S.Code,Sectlon 1981.
| 5,7 ) e
L What are my posslble cr1m1nal 11ab111t1es under
~ federal law? S A

A Yes, the term "due process is vague. It does. nott

~ lend itself to a single definition and varies ac- = .

° cording to the type of proceedmg involved. In its '
broadest sense, however, due process means fundamental
fchrness. What fundamental fairness means is decided by

,A’_:_Three poss1ble a.reas of 11ab111ty exlst, namely.,. ' ti(xe courts based on the nature of the case and the

' . e | c1rcumstances ‘thereof. It is true” that probatlon/parole“
g Crmunal Llablhty for Deprlvatlon of C1v1l nghts 18 U.S RN offlcers suffer exposure for Just about anythmg ‘they do.
Code. Sectlon 242, - o .. = @ But to be liable under Section 1983 (the federal law), the
o b e ' Sl oo e d o violation of a right must reach constitutional level
3 .‘ Crlmmal LlablhtY fO!' Consplracy tO Deprlve a Person B (generally meanmg serious v101atlons) It is also-con--
Ef_&g.lﬂ*i - 18 U.5. Code, Sectlon 4L \' B soling to know that "good falth" isa vahd defense in civil N
e SO T | v-hablhtycases. SRR EENE i
. ;o Vlolatlon of Federally Protected Act1v1t1es - 18 U.S P % e ’ S DR :
Code, Sectmn 245, o e e T ] SECTION 1983CIV1LRIGHTS CAsvs j e
What are mY POSSlble c1v1l 11ab111t1es under state ‘What su1t ‘mi gh t llkely be brough ‘ agamst me as a"
law‘? - T b T T L R T e B | Q ‘probatmn/parole offlcer"
Generally, ﬂ'lls WOUld be f°1‘ monetary damages SR 3 A Chances are that 1t would be a Sectlon 1983 suit.
s O “under state tort law if ‘your actions cause injury g : A 5 This is-a suit, ‘usually seekmg monetary damages,
o or harm to the person or property of another, in violation o %% ~ based on a federal law enacted in 1871, alleging that you
. of alegal duty imposed by law.‘ Thls 1ncludes mtentlonal oo deprxved ‘someone of civil rights. . Estimates are that
- and uruntentlonal torts.. Gt ..+ @ - civil rights suits now constitute, about one-eighth of all
R L S e N RO R S ~civil cases in federal courts. These suits may be brought .
’ : ... " . 1L against almost every type of government official, from a
' il R e ‘* - v'cabmet member of the Umted States’ on down to state SR
el TR L e e sl and Togal” personnel,” and for a vanety of alleged c1v1l o
. S B L e B e R e T R rlghtswolatlons. wry Rt

i : MDY I e e e
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Q are the clements of a Section 1983 sult?
A . As gathered from the law 1tse1f and from court
A dec1smns, there are. four elements, all of which
. must be present for a Sect1on 1983 su:t to succeed. ; ;

‘v’u

° The defendant must be a natural person or a local
government.: .

of The defendantz must ‘be'acti’ng under ‘"cOl,or of.ilayv;,.",; S

e The vmlatlon must be“‘ of a constltutlonal or a
federally protected (as opposed to state-—protected)

l:ig}ltt '. ) R

e The v1olat1on must reach constltutmnal level. ,

‘40 B )

Can a Sectlon 1983 su1t be brought agamst a
If not,. does this mean that T cannot be '

stateg |
sued 1f I am a state employee" S

soverelgn 1mmun1ty by law or court, dec1s1on.s
a state employee can be sued for damages in his capacity
~as a private 1nd1v1dua1, In addltlon, although the state

 cannot be sued directly- for damages without a waiver;: it

A Sectlon 1983 damage sult cannot be* brought

~may be prohibited by the court from perform:ng certam ‘

' acts in the future. S i e s

I am a probatxon offlcer under county or c1ty
Y7  payroll. Can1 be sued under Sectlon 1983‘? How
" about: the c1ty or county” i

A Yes, you can be sued. The c1ty or county, since

1978, can be sued: along with you. - Both you and
the c1ty or county may be held liable for damages. Prior
- to 1978, cities and countles enjoyed lmmumty and. could

: not be sued.. e i T T Y L RN s

o V‘v»Usually your superwsor, agency head, the agency, :
' -;,?j.the board, or the local government vf you are a.

n

against a state umless that state has walved its ©
However, o

S R SR S A R e R

RN AN O

R

local governm ent

A The U.S. Supreme Couri'., in 1971 “in effect sald. i
' It stated that a cause of action derived from

e

emp‘l‘oyee)'

}f'f-As a probatlon/parole offlcer, vvhen am I acting
under color of state law'? B e

T
g
- 5

| A | As a general rule, anythmg you do in performance

‘of your regular duties and during the usual office
hours is considered under color of state law. Conversely,

, what you do as a prlvate citizen durmg your “off<hours

falls outside the color of state law. However, a number

- of gray areas involving collateral activities during werk

~hours or quasi-official activities during off-hours are
~difficult to ‘classify.
dctermmatmn on a’ case-by-case basis. . -

o
,‘, ' ©

I am a federal probatlon/parole offlcer.
sued under Sectlon 19839 0

- yes.
the Constltutlon 1tself exists m ~favor of v1ct1ms of
federal officials' misconduct. In: addltxon,

Are all v1olat10ns of rlghts by probatlon/parole
o offxcers pumshable under Sectlon 1983‘? :

B

A - No. Only those v101atlons that reach constltu-, -
o tlonal level -- meanmg ‘generally serious viola-
" tions, such as 1llega1 arrests or searches -- are punish-

_able. Les3w serious ‘violations are not. punlshable, ‘These
mclude mére: harsh words, threats, - a push, a shove,

. sxmple neghgence, or name-callmg. s R

B

tlcally smce the m1d—slxt1es9

among which are:

where, if successful, they affect a whole group rather

ey

In these cases, the court makes a

Can Ibe

Most pla1nt1ffs use the
shotgun approach when dec1d1ng whom to sue, malnly'
because ‘the more defendants held. hable, the better the
chances of recovermg assessed dam ages. Ea

» a federal
‘officer can be sued dlrectly under Section 1983 if hep
as51sts state off1cers who act under color of state law. |

Why have Sectlon 1983 sultso mcreased drama-

They have 1ncreased for ‘a’ number of reasons,
they seek ‘money damages from
the defendant, they may be filed as class action suits

)

T

)
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A M ‘There are two ‘,types of immunity':,' :

o flcers. ‘

4

~ than spec1f1c 1nd1v1duals, they are heard m federal courts

where judges are perceived to be more detached and

~ liberal; and, since 1976, the prevailing plaintiff can

recover attorney's fees from the: defendant. ‘

. If Iam a defendant in a Sectlon 1983 suit, What
o defenses can my lawyer ralse for me? o

4 A " The two most widely used defenses are 1mmun1ty“"

and good faith.

Q What is the lmmunlty defense in- Sect1on 1983 ”

sults‘? <

G

(] GoVernmen'tal immunity -- this means that the gov— ‘

~ernment cannot be sued except if it waives immu-
 nity by law or Jud1c1al decision. This 1mmun1ty does
- not apply to 1nd1v1duals or local governments. :

X Off1c1al 1m‘mun1ty -~ this means that some ' officials
are immune from liability because of the nature of

~ the ‘work they are doing.
off1c1als in varymg degrees. e

:‘(J

This apphes to pubhc

LRI

i R

What are the types of off1c1al 1mmun1ty'«’ ;

A - Three types of 1mmun1ty are apphcable to. gov— '
ersiment Off‘.lClalS’ ) R S

- secut Ors..

. Absolute —— enJoyed by Judges, leglslators, and pro—

[

- Q__u_a_l_l_f_l__e_d - enJoyed by most off1c1als of the execu-
| mcludmg probatmn/parole of-

tive department,

e Quasl-Judioi'al - enjoyed by so'me” offlolals; Thls ,
- means that these officials have absolute immunity -
when performmg certain’ functlons a.nd only qual-

f'v, 3

g 1f1ed 1mmun1ty in other functlons. 5

N 1 Lo

Q What type of 1mmun1ty do probatlon/parole of—

f1cers enJoy‘?

Lo

L -zz--_'r

[ o

" A ‘ Probafion/parole officers enjoy only qualified im-

-munity. Some courts have dec¢ided, however, that

probation -officers enjoy ]ud1c1al (absolute) immunity
. when’ performmg functions ordered by the judge, such as

preparing a pre-sentence report. Most federal courts of

conducting a parole revocation hearing), but only ‘qualified

~ immunity for functions that are adminis,trati’ve in nature.

B

Do I take advantage of the Judge s 1mmun1ty when
Iam’ followmg h1 ord\"rs" What about the boar(l'

orders" ﬁ, T

A e Although thls ha' not been dec1ded &by the U.S.

ra - Supreme Court, the Fifth Circuit Court of Ap-
peals-held in 1979 that a probation officer is entitled to

~ the absolute immunity that judges enJoy when preparing
~ and, submlttlng a pre-sentence report in a criminal case.
Other courts of appeals have not decided the issue.

Chances are that even if-the officer does not enjoy abso~-

lute’ immunity, following the judge's orders enables him

_ to invoke the -good faith defense; this exempts him from
T liability except when those orders are clearly 1llega1 or
- void on their face. Probatlon/parole boards, however, do
not have absolute immunity (except perhaps when mak-
ing- ]udge-hke deCIslons), so this does not extend to

appeals have ruled that parole ‘boards enjoy absolute -
immunity when performing judge-like functions (such as

‘probation/parole - officers followmg their orders. - The

good . faith defense, however, is also available if the

‘officer follows the board's orders, unless the order is
1llegal or vo1d on its face', ' '

: If,«‘_I fall to_carry ou«"iz?' the order of a judge because'I &

feel that it would leave me' open to a lawsuit,

Thls is a very d1ff1cult sltuatlon. _ Ye‘s, you may be

oo ~open to administrative disciplinary proceedmgs in
 an extreme situation, or held by the judge in contempt of
~ court for failure to follow orders. In either case, the
- consequences are direct and.real. Your justification'for
 not' following the order may not be persuasive.to the
. Judge, ‘who naturally would feel . his orders have a legal

e basxs. On the other hand, carrymg out an order that lS

~could I be subject to chsc1p11nary proceedmgs or con—' L
| temptofcourt" R L R e e

Mgt
i

PICHE Y

R
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‘ A ::,.There is a b1g dlfference.\ If you en]oy absolute
s - immunity (which you do not as a probatlon/parole L
offlcer, with some possible exceptlon), any civil habihty»-*?f

v

Q What is the good falth defense"’ 'What a’r‘el ltS -

. The ]udge or Jury must be convmced that such behef

clearly 111ega1 OIL‘”‘%\Old leaves you open to a lawsult. The
judge can’ always f’rely on ]ud1c1al 1mmun1ty, 'you cannot.

In ‘these situations, it may be best to bring your pre-

dlcament to the attentlon of the Judge, who “will hope-(\
fully  understand.’ If - ‘not, consult w1th your agency legal
advxsor or aprwate lawyer.- COE Ll e

X aDsolute or quahfxed 1mmun1ty"

-:a’What dlfference does 1t make whether I enJoyl’.__).;

S e

. case brought agamst you will be ‘dismissed outrlght

" without gonu into the merits of the: allegatlons. If you
enjoy- only quahfled immunity (whlch ‘you do as a proba-.; -
> tion/parole offlcer), you may have to present e vahd’

defense, suchasgood falth.' Sy

“elements" Co T R e T
A N 'I‘he good falth defen%a states that a PUth" °ff1cer'
[ - is not civilly liable if &he act complained of was -

done with nonest intentions, . under the law, and.in the

absence of fraud, deceit, collusmn, or gross negligence.

For the good faith defense to succeed, two elements.’

must be proved' G D §=3

et

o The offlcer was actmg s1ncerely and w1th a behef

that what he was domg is lawful. .

was reasonable.» dno s ~~~.,_¢

Can I be held hable for an actlon that I dld not
know  violated _a probatloners or parolees rlghts i

when commltted"

R A } Cha.nces are yes, lf YOu reasonably should havef

known ‘that ‘the action. you . took vmlated{r the*fm .

_constitutional rlghts ‘of another. The old adage, "Igno~'

~ rance of the law: excuses no. one," has- ‘some: apphcal:nhi:yi SR
“here. You have an obhgatlon to keep up with the law.

and know the r:ghts of your probatmners or parolees.

o

3 fFurthermore, you need a: constant update because thls
- area of law is changing fast. In case of doubt, consult -
“"',"’Your agency legal adv1sor. s

"red;:-withm the scope Of employment-:t;
ent are sued Jomtly, thewj; “

A Sectlon 1983 lawsult has been flled agamst me.

Gl ; . B
e "x . : L -‘\\_; S N

HUS

n © :.~{burden is on you to prove that you acted in good
falth. «

falth on your part, somethmg that is difficult for him’ to:

"fd "~ You must therefore stand on the strength of your *
owncase. e R ‘

g4

I am a- probatlon offlcer.ﬂ A probatloner“ flled a
Sectlon 1983 suit - against me "and the. county

A defense.
Court in Owens v. ‘City of Independence, declded in 1980,

E said that a municipality. cannot invoke the good faith

defense ‘when sued under Section 1983. There is ‘good

o reason to beheVe that thls rulmg apphes also to countles. Lot

"tor ;sult, a c1v11 rlghts sult, or a crmunal sult"

Lot R

'I'hls var1es from state to state.

"remployee and the governm

4 Tne plamtlff has alleged that I violated his rlghts

. when I ‘revoked his parole without a preliminary hearing.
‘.'!My defense is'that I did it in good faith. - Must he prove
. thdt I acted in bad" faith, or is 1t for me to prove ‘that I
l;:acted m good falth'? S Sl

5 Under a’ recent U.S. Supreme Court dec1s1on, the-\x.

It is now “sufficient that the plamt:ff proves that |
- his rlghts were’ ~violated. ‘He does not have to prove bad  °

~ seekmg damages. , Can I mvoke good fa1th as a defense"
L Can the county'?, dr e . RS

:;Yes, you' | can certamly 1nvoke the goodﬂfalth
As for' the county, the U.S. Supreme

When thel-» S

»
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. "u"'e"'",'

state, could a: confllct ‘of “ interest be- mvolved”
should the agency glve me a separate lawyer" R o

~ hlre a prlvate lawyer at your own expense.

can they 1f they W1sh"

" Wlshes. ‘ o - 5 e o . Ag\,,,‘ Q,i

e SR N LG

i O Sectron 1983 sults - same as m tort sults. k '

- e 3 e .
B < : ; e

Crlmmal sults — about one-half“of the states w1ll not.-' :

s :
h A

undertake the defense.

' i If the state glves ‘me a lawyer who 1s also
representmg my superVISor, the agency, and the
If so,

A Yes, there 'might be a confhct of mterest in-

- volved." R r .example, your defense mlght be that

you acted in good faith on orders of your supervisor or

agencyy’ somethlng ‘they might deny. ~Should this be the"

case, it is best to ask for a separate lawyer. Whether or S
"« mot you should be glven one depends on your state law or

regulatlons, or, in the ‘absence thereof, on the cdlscretlon

of the agency that prov1des counsel (usually the state

attorney general for state employees) If one .is not
‘provided, you may simply have to take: your chances or

Is the state requlred to mdemnlfy me for damages
paid if I lose?

. . é\ . k
(‘ L (,‘: g '; Lt i . 3 § :“4,‘7“

A A ma]orrty of the stafes prov1de for mdemmflca?

" tion for civil: llablllty for their public employees. :
The maximum amount’ ‘varies consrderably. The condi~"
" tions under which the state will pay also vary and are

‘sometimes unclear. In some states; the law regulres that

" the state indemnify the employee. ‘In other states, there
“is no such requlrement, but the. state may mdemmfy lf 1t

B . Csln

If Eam sued in a civil nghts sult and foun _iiable
for a:small amount, might [ also be respon51ble for

' thousands ot' dollars for the other s1de s lawyer s fees"

9

’ A You certalnly may be held respons (ble by the

- court for your: opponent S lawyer s fees in® civil

- rlghts suits, even if only a nominal damage of one: dollar

‘was assessed agamst »you., A 1976 law provides that the
court may award attorneys fees to the prevallmg party

e

o e e ‘ T S LU R
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If they are not . requlred to do so, p

i

; in a c1v1l rlghts sult.
- fbeen broadly apphed by the courts.

&

o2 i e R el e

offl cers.

CE fprobatmn/parole officers.

o party., :

~ other party as well.

. . yer s Opmlon, are uncertam, Ly

g If not, should I acqutre coverage on my own‘? e

B

i

E)

7

Expenses for your own lawyer usually in-

A Y es.
A crease, and so ‘will lawyers fees for the other
Should you lose an .appeal in a civil rights case,

If I dec1de to appeal a c1v1l Judgment, do I rlsk Q
mcurrmg further expenses’ R S

The sterm prevalllng party has:_
Am I protected by hablhty msurance in my work'f’

At present, only a mmonty of states (25%) havef :
g *purchased hablhty insurance for: probatlon/parole i
It ‘may ‘be advisable for you to. purchase‘*r—
'hablllty insurance in the. face of mountmg cases against.
You may negotiate’ for such '
_[purchase by your employer or arrange for self—-msurance, 3
- perhaps- takmg advantage of group rates through your o
rorgamzatlon. & S

you may end up paying for the attorney's fees of the

openly»» with your lawyer to. determme if it. may be “in

* your ‘best-interest, to go along with ‘the Judgment at that
stage, partlcularly if the amount involved is not exorbl—'_;.

tant and your ‘chances of w1nnmg -an appeal, m your law-

i
}. B
¥
S

If I lose a c1v11 caSe ﬁ'under state tort law or*_;
| Sectlon 1983, what kmds of damages may be."';
‘\ assessed agamst me‘? | ‘

miited, usually if the act is gross. or“blatant) “You. may

.~ alsg'be ordered to pay mterest on the money owed to the-f{ |

It is best to discuss the matterwi_f".

Thls is. determmed by the Judge or Jury, dependmgl‘
A onthe law in your state. ' In tnost states, you may"’
L ,be hable for nominal damages (a small, token amount),"j_

i compensatory damages (damages actually 1ncurred, such
- as medical expenses, lost wages, ‘etc.), or punitive dam-'
. ages (damages lmposed as’ pumshment for the act com-




| “benefit the mJured party,

Judge order ‘me to do 1f I lose a. o1v1l case‘?

, - monetary ‘award owed 40" the plamtxff. “You may'_
also be ordered to carry out an order of: the ]udge to
such as stopplng certam acts
and practices that ‘injure the plaintiff - er changmg poh-

c1es and procedures that v1 olate the plamtlft s rlghts. ;. e X

Q

frlvolous" el L e

A ;,Many states prov1de for varlous tort remedles,

esuch as sults for mal1c1ous prosecutlon, abuse of
rlghts, and 1nvas:on of pmvacy.» Even w1th these rem-— ,
edies, it mlght be one thing to file a case and qulte_'
~another to win it :
tive defendant ought’ to ‘be. consulered'-- many proba-
tloners/parolees are 1nd1gents. “Note also that a counter-
suit 4s not a- Sect1on 1983 lawsuit, and therefore law-"
yers fees are. usually borne by each party.
‘want to weigh matters before you resort to any of your
states allowable remedles, 1f such remedles are avall-

' »W.‘bank account, wages‘? e i T

R A =
p &

state law. -Most states allow the. winning party to

A51de from makmg me pay damageS, what can the

‘The f1nanc1al status of ‘your prospec-

s'fiThxs is a complex area, generally governed ‘ by’fﬁ"-

The ]udge may orde‘ 2 you ‘to pay ~1nterest on the

'What are my rlghts lf the sult agamstjff" me is

"You' might

Q ! ,If I lose a c1v1l sult, could someone get mY house,;:t i

attach propertles to satlsfy» a Judgment, but subJect to

__,fus, how is the plamtlff pald”

G Laws vary from state toi state.

hold the defendants proportlonately hable, meamng that

c‘f?'If there is a damage award agamst a number. of

i _Most statesthold =
fA - defendants jointly liable, meaning that the awardf_;i’r
may be recovered from any or all of themﬂf Other states, L

s P eS8
SABEEHE R

AThat 1dea may ‘e of doubtful value.-‘ In the flrst

» “_marnage is

. reached even if in the spouse's ‘name.
, ,paraphrase a legal ‘wit, the chances of a public offlcer
- being sued and held liable in connection with ‘his job are
. probably ‘a thousand to one, whereas there is a one-in-
- three possxblllty that you will be- involved in a ‘divorce

TRENDS AND GENERAL ADVICE

o 'future.

° they are hable ffor only the1r proportlonate share of the
damage award L

ispouse s name before it is. too late" o

Should I con51der puttmg all my propertles 1n_my

[

ﬂ',place, there are states where property ‘during
‘onSIdered communal and - may therefore be

Secondly, to

proceedmg. . Finally, attempts to h1de (\assets may be

e 1llegal in certam 51tuat10ns. 8

2

aoo

,’v—f-'_'v‘What are some of ’ the natmnw:de trends in the}
. legal hablhty area‘?

[ -

o

.tiofflcuals is expected to: contmue in the 1mmed1ate

‘The "hands-on" and
"open_ door" eras are here to- stay, w1th sllght varlatlons.

) ,-Accountablhty, court scrutmy, ‘and’ greater VJ,Slblllty are -

: }__realltles thh whlch probatlon/parole offlcers wrll have
. ,sm-,c;.to learn to lix ‘

L

R s

‘r

/_What are the most unportant blts of legal adv1ce
you* would give: probatlon/parole offlcers to help
oid or lessen pos51ble legal hablhty in. connectlon

The_, pattern of 1ncreased hablhty for all pubhc

L

. -The same trend exlsts in- the prlvate sector,
‘where profess:onals and practltloners in the fields of °
e med1c1ne, psychology, educatlon, law, ‘and rehgxon have

. _\,been sued in 1ncreasmg numbers,

g 1. ab question the ’fiorder of
response f equency, the top frve ansWersv were-
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k3

L

and ? your state statutes. (35%) e

SN

"whenever questlons a.rlse. (27%)

i & "
i . E .
‘ \,} ;

,"cv,‘

k g‘Get approval from your superv1sor 1f you have ST
q>/test1ons about what you are domg (18%) | , (RN

s

Ny " You should 1mmed1ately 1nqu1re mto laws, regula—--
A | otlons, and practices in your state or agency con—"

- cerning legal representation, mdemmfrcatlon in case of
llablllty, professional insurance, and Whether your state
‘has. a law that extends 1mmun1ty to_ probatlon/parole
offlcers for certam acts done in the course of duty.

':"7,

tlon/parole officers should ‘ask and- obtam answers

U: - '1(;" .
0 :

Thls handbook' ' ertten for? a natlonal audlence,

o o merely gives generahzed 1nformat10n.-.t Meed-
" inore “specific information for your state on the 1ssues_' o

- addressed here, It is ‘recommended that a seminar or
, workshop be arranged with’ your employers, legal adv1sors, G
‘ or other knowledgeable persons who:can prov1de authorl—*»"

tatlve answers to the followmg questlons. L

Qt‘_

I du"

,anow and follow depa.rtment rules and regulatlons}‘h"

\Arrange t'or legal counsel and seek legal adv1ce,‘fa'}'

Act w1th1n the scope of your dutles and in: good~.'»",7‘
:falth. (20%) AR ‘_ e e - S, &

 What are some of the spec1f1c areas w1th whlch I’
~ . must be concerned in connectlon w1th my legalg{ »
respons1b111t1es and hablhtles" ! . ‘

“What are some. Important ques*tons that proba—

to,from thelr employers and legal adVISors" ,j ST

If I am sued in a crunmal, tort, or c1v11 rlghts actlon |
. in state or federal court, will my agency or employ_;;, S
s er prov1de a lawyer to represent me? . e

If a parolee, probatloner, or anyone else is contem—r,
3 platmg suit agamst the agency, agency: personnel, or
‘me, and T ‘am contacted”by_then- lawyer, what should. i

N mdlcatmg that a lawsult has been flled agamst me‘? .
: dant, or 'me and my agency, will the government
'«»»appomt a dlif erent attorney for me'?

' ﬁt;"‘-lp_»What do I have to do to enhanceJ my chances of |
N 1ndemn1f1cat10n if Iam sued" What procedures must
“_Ifollow" S e S S :

‘ Are there any spec1al defenses avallable to me’ as a

which Iam the defendant?

‘fAre there any: spec1f1c crlmmal laws in my Jurlsdlc-
L c1als/employees" el T g [
”'.,,:,probatlon/parole o‘f't'lcer ‘has been held liable under

state tort law to enM:*r the cl'ent ora thlrd party"

8. What type of 1mmun1ty, 1f any, do I enJoy as a
’_;probatlon/parole offlcer under my stateslaw” P

Does my state have laws that would lndemmfy me lf I N
- am found liable in a state tort or a federal civil
i ~”r1ghts ‘action? If so, how do these laws’ apply to me" .
i Is the coverage mandatory or. perm1ss1ve‘?

What is the best way, consxstent w1th the laws of my

and executlon for satlsfactmn of a Judgement
: "‘agalnst me" R

' Is any kmd of 11ab111ty lnsurance Dtavaﬂable to me 5
:'_,i‘j,mdlwdually or as a- member of a group, éelther x
‘ f._through the government or prlvately'«’ : : Z;c;; <

"v'-‘:Does my state have a’ state c1v11 crlghts law that

<]

,What spec:flcally should I do if and when I am
served with legal papers and/or court documents

If there is a confhct between me and a co-defen-

state probatlon/parole officer in a torts sult in

e

tion that I must be aware of that apply specifically
to probation and/ or parole offlcers or pubhc Offl— o

D

Are there rany decxded cases in my state where a .

"

R

state, to - protect my personal assets from seizure

SRR

mlght affect me in my work" If so, how‘?

A .




R e o d re latlons 4 - 37 What spec1f1cally should I do if and when I am
S ' {.‘{’Kn(;aw andt fou:zuiipm(';lsn;?t ?“lef an - gu G _~ served with legal papers and/or court ‘documents
S A your state s” a . o St S i . mdlcatma that a lawsult has been filed agamst me'?
i | :VLA-A‘A;range for tlegal ;:soeuns(;li%%)md seek legal vadv1ce ‘ 4.‘ Il' theregls a conflict between me and a co-defen-
w enever q;les 10ns arise. N o ~dant, or me and my agency, will the government
B e Act ‘within ’ the sbcope of your dutles and m good N ‘ aPpOlnt a dlfferent attorne?y for me? o
falth' (20%) S R (AR A o 5. Are there any spec1al defenses avallable to ‘me as a
DR R ) of‘Get approval from your superv1sor 1f you have - i ::}?1?11 Ip;::::::r:l/epfa;;c;laen to?fflcer mv a torts‘ su1t in
R R P _questlons about what you are domg. (18%) | £ B 3 , o
- L ‘ ' | o 6 Are there any speolflc cr1m1nal laws in my jurisdic-
o What ;re some Of dt he sg:;;ﬁgt;rsa;:l:t mw l:gal 4 . tion that I must _be aware of that apply t.pec1f1cally
PR ‘must be concerne u; S T , ' to probation and/or parole offlcers or pubhc offi-
RS ‘ respons1b111t1es a.nd hablhtles S ey L o c1ars/employees° R A
: B A You should 1mmed1ately mqulre mto laws, regula- | '
A f A tions, and practices in your state or agency con= 77. Are there any dec1ded cases in my state where a
G 2 ’ P i £ probatlon/parole officer has ‘been held liable under
o _cerning legal representatlon, indemnification in case of e - state tort law to elther the chent or a thlrd party"
: 11ab111ty, professional insurance, and ‘whether your/' state . IR B .
: -~ has ‘a. law that extends 1mmun1ty to probatlon parole g o 8 Wh .
o ; . | -8, at t e of 1mmun1t 1t'an doIeno as a
:offlcers for certam acts done in the course of duty. s - iV, . probatloyrﬁparole of f1cer 3;’11 der m;,state < 1a v:,)y
s o What a.re some 1mportant q;: est:ionsb tthat pro & SN I 9. Does my state have laws that would lndemmfy me if I
. f tlfl? / pamlel()fﬁce;;; llxgu;cll aadsv 15225‘?0‘ bt answers SRR I am found liable in a state tort or -a .federal civil
L : to rom thelr emp oyers & : _ r1ghts act1on‘? If so, how do these laws apply to me?
(.?'4\' ‘ ‘ : 9
2 Thls handbook wntten for a nat1onal audlence, | Is the cover age mandatory or perm1ss1ve
s mersly. gives generahzed 1nformatlon.: M S B 10.; What 5 do I have to do to enhance my - chances of k i
‘more specific information.for your state on the issues S TR 1ndemn1f1cat1on 1 ami sued" What roce dures must b
: ! ‘addressed here. It is recommended that a seminar or L S Ifollow" e . p o
workshop be arranged with - your employers, legal adv1szrs, R SR 5 i |
. grtother knowl:dgtiabiilf:;sgns :ehs(;lg:: prov1d’eﬁauth n- : , ‘,"'11_. What is the best way, consrstent w1th the laws of my
R 1veyanswers‘ 2 : ¢ gq e e e state, to- protect my personal assets from seizure’
1. If I am sued in a crlmmal, tort, or c1v1l rlghts actlon oy [ :n:msetx;c:: 19.1,1 for »satlsfactlon ’of 2 Jndgement ,
o in’ ‘'state or federal court, will my agency or employ—- T g‘ | R T R S
A er prov1de a lawyer to rep resent mes o 12, Is any kmd of hablhty 1nsurance avaﬂable to me
el ) ' : ; - individuall b f "a’grou 1the |
S 2 If a parolee, probatloner, or anyone else ls contem- throtllgll: :hz gglve;sm:ntr?:l;rgat:ly? , 'gr‘ p » e r s
e platmg stiit against the agency, agency personnel, or R ® FRTTE RS I
" me,and Idm °°nta°ted by their lawyer, what should o 13 Does my state have a state c1vxl rlghts law that o
L I d° O e T o L PG S mlght affect me in my work’? If so, how" : ~
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.16,

17.

Does my state have a law covermg the issue ofﬁ

dlsclosure ‘of - mformatlon ‘about my client  to
‘others -~ for example, privacy - laws, laws on con-
fldentlallty of criminal offender record mformatlon,

~and laws on the confldentlahty of mental healthy
 education, and vocational information?
_ does this law -apply to me, and what are the penal-‘g
3 't1es and procedures for vmlatlons’? .

U

Does my state have a law that glves my chent, hxs'

lawyer, his desxgnate, or - others. access to ‘infor-

mation in my file or in my reports? If so, what are

- the specific reqmreents, ‘and what are the penal—
ties and procedures for noncomphance" e :

TR

Does my state have an Admmlstratlve Procedures

Act that apphes to me” If so, how‘?

As a parole offxcer, owhat should I do 1f, at ‘a

revocation hearmg, I feel that the hearmg officer is

denylng {Be parolee hls/her rlghts to due process '

S under Morr1sez"

18.

19.

<

Is there a compllatlon of regulat:ons, pohc1es, and .
dn-ectxves that govern my conduct as an employee
. and relate specxflcally to my work w1th chents" e

By

Who is my legal‘ adv1sor" Is there a.ny pubhc off1c1a11 '
to whom I, can turn Who is obllgated to advise me in
- legal matters and upon whose adv1ce I am entltled .

to rely‘? S

20.

Am I a peace of’t‘lcer’?

e ofﬁcers" Am I empowered to carry a weapon"

22..

S

Does my court or agency have any gu1delmes on
arrest and search or frlsk of chents and the1r homes, 5

a:nd property"

W , AN

Are there spec1f1c laws in my state that relate to‘f; i
- my respons1b111t1es and duties as.a’ pubhc ‘employee S
cand as a probatmn/parole offrcer 1n partlcular‘?;‘;

What are they‘? el

; - A TR S PR g e < :
)

2.

-If so, how

What are my law enforce«-
ment ‘powers v1s a vis arrest, search selzure, and“ :
ablhty to assist. and “be assisted by law enforcement L

_,Are there spec1f1c laws in my Junsdlctlon that set a
~ out the rlghts and dutles of my clients?

Do we. have a wr1tten pohcy on assessment of
Rt restltutlon that will give the probationer access to a
Jud1c1al detérmination in the event he disagrees with "

" the amount clalmed by the v1ct1m or assessed pre-
L .hmmarlly by me‘? ' =

25,

A

Do we. have a written pohcy on my 1mpos1ng or

- modlfymg conditions of probation ot parole that will

give 'the client immediate access to the Judge or

o board if he contests my actlon‘? ~

2.

27.

If I have a questlon about my 1mplementatlon of any

‘condition, can I have immediate access and written
| clarrflcatlon from the Judge or board'? '

[

\;Wh,a,tyf should I do about transporting clients ‘in my
private vehicle?

What responsibility will my em-

- ployer assume in the event of an auto accident?

- . presents a possible danger to them?

[ o
P \

Should I warn third persons if I believe the client

o ‘what circumstances? .If it 1s a close call who should

on how to put their best foot forward when ap-
f pearmg before the court or board‘? ‘

30." Do you want everz v1olat10n reported to the court or

3l

32; b

v@What do the terms
~ meanin my state’? -

I contact for adv1ce‘?

Do you wa.nt m@ to adv1se chents on procedure and

board" :
good 'faith"-': “and ."negligence"

S8 e

How can I be sure that I am mformed on an up-to—

- date bas1s regardmg administrative rules, :regula-

R

tlons, and dec1ded cases affectmg me‘? ’

G

If so, under

A A

i

N A G T
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