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RESPONSES TO FRAUD AND ABUSE IN AFDC AND
MEDICAID PROGRAMS

ABSTRACT

In a two-year study of fraud and fraud control in AFDC and Medicaid,
carried out by SRI International and the University of I1linois at Ckicago,
government reports and research literature on fraud and fraud control were
reviewed and analyzed, a statistical analysis was made of AFDC grant

overpayments in Denver and Seattle, and program and control personnel were
interviewed in Colorado, I1linois, and Washingtcn.

No statistics are available to measure fraud in welfare programs.
Interviews with AFDC recipients suggest that annual overpayments may range
from a minimum of $376 million to a maximum of $3.2 billion. An estimate of
fraud and abuse in Medicaid suggested a 1977 level of $668 million. This
lack of statistics is symptomatic of the unwillingness of many groups

(including legislators and administrators) to confront the reality of fraud
and abuse in government benefit programs.

While the federal agencies that fund AFDC and Medicaid requirs state
agencies to adopt measures to reduce erroneous expenditures, decisions about
the nature and extent of programs to prevent fraud or take action against
violators are left to state and Tocal welfare agencies, and to criminal
Jjustice agencies. Such decisions are rarely made on the basis of
programmatic efficacy in preventing fraud; they are made instead on the
basis of the self~interest of the deciding group--as when prosecution is
declined because the sum involved is "too small".

Even though there is some empirical evidence that fraud control can be
cost effective, it is unlikely that criminal justice agencies can handle the
task alone, or that taxpayers will provide additional funds for fraud
control, Welfare agencies can, however, focus prevention efforts on major
types of fraud and can designate specific individuals and units to deal with
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fraud problems. To compensate for shortcomings in the criminal justice
system, fraud cases can be handled with administrative sanctions and civil
fraud prosecutions. Unless program and control agencies are given
additional incentives to stress fraud control, however, it is unlikely that
substantially greater attention will be paid to problems of fraud and abuse.
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PREFACE

In 1980, the National Institute of Justice awarded a grant to SRI
International to study fraud and abuse in government benefit programs.
Focusing on the AFDC and Medicaid programs implemented in the states of
Colorado, ITTinois, and Washington, the project was designed to:

. Estimate the nature and extent of fraud and abuse in these pregrams.

. Identify measures currently being taken by federal and state
agencies to prevent fraud and abuse, and to impose sanctions on
violators.

. Determine factors which influence the nature and extent of current
fraud control programs.

. ldentify prevention and enforcement strategies which might improve
current control efforts.

. Identify strategies which might increase public and official support
for fraud control programs.

These topics were pursued through a combination of interviews and an
analysis of relevant Tliterature. Research literature, government reports,
and Congressional studies were evaluated and categorized in terms of project
issues, leading to the preparation of a research framework which was
discussed with the project Advisory Committee. In 1981, field research
began with interviews with federal officials in Washington and Baltimore,
and with professional associations concerned with welfare and fraud control
jssues. The research framework and our federal interviews led to the
development of interview guides to structure our work in Colorado, I1linois,
and Washington State. Over a period of 3 months in 1981, lengthy,
face~to-face interviews were held with state legislators, federal regional
office officials of HCFA and SSA, state AFDC and Medicaid program.officials,
fraud investigators, prosecutors, and legal assistance and welfare rights
organizations (see Appendix). Case studies were prepared on each state and
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program, leading to the analysis of fraud control issues summarized in this
report.

While fraud and abuse issues have been frequent subjects of
Congressional and General Accounting Office attention since the early 1970s,
the literature about them is of uneven quality. The administration of AFDC
programs has been analyzed much more frequently than Medicaid
administration. In both programs, Quality Control systems have been created
to measure the frequency of erroneous payments, but no statistical measures
of fraud exist. Individual cases of AFDC and Medicaid fraud have been
documented in legislative hearings, prosecutions, and the mass media, but no
major research studies of these crimes have been published. Legislators and
agency officials have debated various techniques to improve program
administration and enforcement activities, but almost none of them have been

subjected to rigorous evaluation.

Because the data and literature on fraud and fraud control are limited,
any conclusions and recommendations must necessarily be tentative in nature,
awaiting detailed evaluation of the many innovations which are under way in
benefit programs. Furthermore, drawing general conclusions is rendered more
difficult because of the diversity of state benefit programs. Each state .
operates within different legal, administrative, and political constraints,
leading to different fraud problems and control responses. We hope,
however, that our research has clarified major issues about fraud control
policy and identified promising strategies for improvement.

The complete findings and recommendations from the project are
contained in two Research Reports:

(1) John A. Gardiner and Theodore R. Lyman, with Andrew R, Willard,
Responses to Fraud and Abuse in AFDC and Medicaid Programs.

(2) Harlan Halsey, Frederick Nold, and Michael Block, AFDC: An
Analysis of Grant Overpayments.

vi

Copies of these reports are available from the National Criminal Justice
Reference Service Inter-Library Loan Program, Box 6000, Rockvilie, Maryland

20850.

The first Research Report includes detailed case studies of the
jmplementation of AFDC and Medicaid fraud control programs in Colorado,
I119nois, and Washington. The second provides an intensive statistical
analysis of overpayments to groups of AFDC recipients in Denver, Colorado,
and Seattle, Washington.

This Executive Summary presents the major findings and policy
recommendations of the project. Part I describes the structure of AFDC and
Medicaid, and presents estimates of the extent of fraud and abuse in the
programs. Part II analyzes agency efforts to prevent overpayments, and the
processing of cases in which fraudulent or unintentional overpayment has
occurred. Part III identifies strategies that might improve fraud control
efforts, and policy changes that might provide greater incentives to
emphasize fraud control. Part IV summarizes the conclusions and
recommendations and suggests the roie of Congress, the states, and local
agencies in implementing improvements.
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I THE NATURE AND EXTENT OF FRAUD AND ABUSE IN
AFDC AND MEDICAID PROGRAMS

In the Great Depression of the 1930s, and again during the Great
Society optimism of the 1960s, Congress and the state legislatures worked to
expand social programs--to raise benefit levels, to change delivery systems
to improve "outreach" to intended clients, and to humanize bureaucratic
treatment of recipients. Although there was concern with program expenses
and fraud control in the 1960's, it was in the 1970s that the emphasis in
public debate intensified and turned to focus on ways to reduce program
expenditures. General Accounting Office reports and Congressional hearings
began to publicize mismanagement of social programs. Inspectors-General
were appointed to oversee federal agencies, and the agencies themselves
began to emphasize savings as major indicators of their accomplishments.

As anti-government movements and taxpayer revolts brought sccial
programs under attack, the issue of "fraud, waste, and abuse" came to play a
central roie in the controversy. Debates over ways to improve social
programs were overshadowed by exposés of welfare queens, Medicaid mills,
poverty pimps, and nonexistent school lunches. By 1978, a defensijve
President Carter was appearing before a conference of 1,200 officials to
prociaim, "This Administration has declared war on waste and fraud in
government programs ... We are concerned with more than saving dollars,
crucial as that is today. We must restore and rebuild the trust that must
exist in a democracy between a free people and their government® (Carter,
1978: 21).

Two major targets of critics of social programs have been the Aid to
Families with Dependent Children (AFDC) and Medicaid programs. In Fiscal
Year 1981, 3.8 million families received payments totaling $12.5 billion
under the AFDC program, and 22.5 million people received ser.ices under the
Medicaid program totaling $22.8 billion (Office of Management and Budget,
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1982.) Before detailing their fraud and abuse problems, we must describe
how the programs work--how individuals apply for and receive benefits, how
providers are reimbursed, and how the programs are funded and administered.

The Administration of State AFDC Programs

When Congress established the AFDC program in 1935, the federal

government began funding state programs which complied with broad federal
guidelines. States were given substantial Tatitude to define who would be

eligible for AFDC benefits, what level of benefits would be offered, and how

the programs would be administered. As a result, instead of one AFDC

program, there are 54 (one in each state, plus in the District of Columbia,
Guam, Puerto Rico, and the Virgin Islands.)

The amount paid to an AFDC family is c:termined by the composition of

the "assistance unit" and its resources. The AFDC agency determines the

unit's "need" by comparing available resources (in general, property
resources and income from wages, child support payments, and other benefit
programs) with ¢ "standard of need" which reflects costs of essential basic
1iving needs. A family with no resources will receive the full amount
provided for a family of its size; payments will be reduced if resources are
available, or an application will be denied if resources exceed the standard

of need.

Procedures used to handle AFDC applications vary from state to state.
A11 applicants are asked to complete an application form, and may be asked
to document age, family composition and relationships, citizenship,

residence, social security numbers for each family member, school
attendance, resources, and expenses. Unless exempt, the applicant will also

be required to register for the Work Incentive Program, to cooperate if
necessary in efforts to establish paternity and collect child support
payments, and to assign support payments to the state, Once the agency has

verified application information, the family starts to receive periodic cash
Under federal regulations, the states are required to review each

2

payments.

N oy

eSS

c?fe.at least once every 6 months to determine if the recipient is sti1l
eligible and should receive the same level of benefits

and bet?een 50% and 65% of the costs of benefit payments depending on th
per capita income of the state. In 11 states, counties ;ay a sh ; i
nonfedera] costs; the rest is paid by the states. Apart from cera':e'of e
mon?t?ring efforts, the federal government plays no role in AFDC o
administration. The day-to-day handling of applications and paymzzzgram
follows o?e of two basic patterns: 36 states have "state-administered”
syst?ms,.1n which Tocal offices of the state welfare department proc:ss
:zﬁzgczilons and issue chec?s; 18 states have "state~superyised" systems, in
eh ¢ & state only supervises the operations of Jocal (usually county)
- MEdisgfgc::s;e]:na:ozsbzy:EST?; l?cal welfare offices process Food Stamp
ations. ipi i
Food Stamps and Medicaid benefits; someI:ersgzl 25::1:;025:8::: ?;:: e
programs without being eligible for AFDC. N

State Administration of Medicaid Programs

hea]t;h:ar:d1ca19 prograT, created in 1965, provides federal funding for
services delivered to persons who are receiving cash assista
fr?m AFDC or the Supplemental Security Income program {covering aged i
b?1n?, or disabled persons), or who are "medically needy" (persgnsg:h; fit
y;:?;n AFDC or SSI categories and have enough resources to pay their basic
g expenses, but not enough to pay for their medical care.) A1l stat
cover AFDC and SSI recipients; 33 states also provide for the medicall -
needy. Medicaid recipients are enrolled by the local welfare offices yh'
process AFDC applications; these offices may or may not be e
Medicaid agency. PR of the

h The state Medicaid agencies contract with hospitals, nursing homes
] ]
physicians, pharmacies, and other Providers to accept Medicaid patients,
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requiring that they accept Medicaid fees as full reimbursement for
services. While it arranges for provider participation and sets
reimbursement rates, the Medicaid agency may contract with an insurance

company or fiscal agent to process provider claims. The agency must monitor

and audit providers' costs, and establish a system to refer appropriate
claims to other sources ("third party 1iability"), e.g., insurance
companies, the Veterans Administration, or Medicare, since Medicaid is
designed to be only a "payor of last resort."

Each state's Medicaid plan specifies how providers will be reimbursed.
Federal regulations require that hospitals and nursing homes be reimbursed
on some reasonable cost basis, but the states can establish their own
systems to reimburse other providers. The federal government (the Health
Care Financing Administration) pays 50% of each state's administrative
costs, and between 50% and 78% of benefit costs, again depending on the
state's per capita income. HCFA will also pay 90% of the costs of
developing automated claims processing and management information systems,
and 75% of their operating costs.

Estimates of the Nature and Extent of Fraud and Abuse

Widely varying estimates of improper government expenditures often are
due to the fact that people are talking about different things. Five
distinct problems are often lumped together:

. Fraud usually refers to a violation of a civil or criminal statute,
and involves intentional misrepresentation of facts for the purpose
of obtaining unauthcrized benefits from a program; the
misrepresentation may involve either the provision of incorrect
facts or the failure to provide correct facts.

. Errors involve program decisions which violate relevant rules, and
may be intentional or unintentional, substantial or technical, and
may be caused by the official (e.g., not knowing the rules, or
incorrectly applying the rules to the facts) or the client. A
decision involving an error could either incorrectly award benefits
or incorrectly deny them.

. Abuse most frequently is used in a circular fashion to refer to
Timproper utilization of a program." While intentional fraud and
unintentional error would also constitute "improper utilization,"
the term abuse usually refers to situations in which "benefits are
obtained or used in ways which are not intended by those who design
or administer programs, but which are not specifically prohibited by
law or regulation® (Lange and Bowers, 1979: 15). Since there are no
definitions of behaviors which were not "intended," apart from those
which have been specifically prohibited, perceptions of abuse are
quite elastic.

. MWaste is a concept even more vague than abuse. In general, it
refers either to ineffective expenditures (expenditures which do not
accomplish programmatic goals) or inefficiencies, things which cost
more than is necessary.

. Corruption, unlike the previous terms, specifically refers to
actions by officials. Some definitions are formal in nature
("behavior which deviates from the formal duties of a public office
for private wealth"); others are broader (e.g., "behavior of public
officials which deviates from accepted norms in order to serve
private ends.") (Definitions of corruption are discussed in
Gardiner and Lyman, 1978: Chapter One). In some agencies, corrupt
activities are termed "employee fraud."

Attempts to estimate the nature and extent of these problems in AFDC
and Medicald programs have been limited by serious data collection and
labeling problems. Data collection is expensive, and is usually intended to
serve a specific management purpose, e.g., to identify performance problems
in a program or agency, not to address abstract research issues. Labeling
an identified overpayment as fraud, abuse, or error is clouded both by the
issue of intent (Did Mrs. Jones forget to report her babysitting job, or was
she intentionally concealing this income?) and by ambiguities in applicable
rules (Had a teen-aged son "left the family" if he spent only 10 days at
home last month? Was it improper for the pediatrician to give every member
of the family a complete physical examination when one child had a sore
throat?) Compounding these methodological problems are problems of bias:
data collectors and analysts may try to overstate or understate errors, in
order to attack a benefit program or justify enforcement budgets, or to
protect a program by blaming errors on a few welfare queens or Medicaid
mills. Since the agencies which collect information about overpayments vary
in their biases and tneir investments in measurement, it is almost
impossible to compare their estimates.
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Federal Quality Control Systems

The most systematic attempts to identify benefit payments in violation
of federal and state regulations have been the Quality Control (QC) systems
established for Food Stamps (1971), AFDC (1973), Supplemental Security
Income (1974), and Medicaid (1975). The AFDC QC system, using both federal
and state analyses, illustrates problems of measuring accuracy in recipient
eligibility and payment levels. Every 6 months each state welfare agency
draws a sample of cases to be reviewed (about 150 in the smaller states, and
about 1,200 in states with more than 60,000 AFDC families). State QC
reviewers look at these case files to determine the accuracy of the grant
amount and the recipient's eligibility; factors such as family income,
resources, and other grant requirements are verified through contacts with
persons such as recipients, landlords, and employers. The reviewers
calculate "case error rates" (proportions of ineligible cases, overpaid but
eligible cases, and underpaid cases) and "payment error rates" (the
proportion of erroneous payments in each case error category). (A smaller
set of cases in which the agency has denied applications--"negative case
actions"--is also reviewed.,) QC staff from the regional offices of DHHS
then select a subsample of the cases reviewed by the states, and re-review
them to assess the accuracy of state conclusions. After federal-state
differences on individual cases have been resolved (DHHS has the final
word), official state error rates are computed.

Nationally, the AFDC quality control reports for the period April to
September of 1980 indicate that 5.0% of the cases reviewed were ineligible,
10.2% were eligible but overpaid, and 4.3% were eligible but underpaid.
Payments to totally ineligible cases amounted to $215 million; overpayments
to eligible cases amounted to $176 million. Client errors (not reporting
information or reporting incomplete or incorrect information) occurred in
8.2% of all cases, and 47% of the error cases. Ciient errors accounted for
80% of all resource errors and 53% of errors corcerning earned income and
other benefit program receipts (Social Security Administration, 1982).
(Error rates and their corrective action implications are examined in depth
in Bendick, 1978.)

Recipient Fraud: Implications of Recipient Surveys

Quality control systems have been criticized for a variety of reasons.
In Part III, we will discuss the criticisms which focus on their fiscal
sanction implications, including proposals that states with high error rates
will receive reduced federal cost-sharing, and their potentially
dysfunctional effects (that pressures on the welfare agencies to reduce
errors will cause them to give short shrift to other goals such as service
to recipients, speedy processing of applications, efficiency, etc.). At
this point, we will note that for both substantive and methodological
reasons, quality control surveys are only imperfect measures of the extent
of recipient fraud in a benefit program, Substantively, their focus on
"errors" (awards in violation of regulations) avoids the issue of intent:
client errors may correctly indicate causality but mingle intentional
concealment with such things as forgetfulness, ignorance, and laziness.
Methodologically, the QC process may encourage intentional data suppression
by state reviewers who want to make their agency Took good, an
overrepresentation of errors which are easy to find (regular jobs reported
to the Departme..t of Labor, school attendance, etc.) and, most importantly,
underrepresentation of more easily concealable assets, income, and family
structure factors. Since the reviewers do not conduct full-scale
criminal-type investigations of the recipients whose files they are
examining, they are heavily dependent upon official records, statements by
banks or employers they know about (e.g., present or past employers
identified by the recipient), and the statements made by the recipients
themseives (Richardson, 1977; General Accounting Office, 1980 and 1981).

A unique opportunity to go beyond the findings of the QC reviews was
provided by the Seattle and Denver Income Maintenance Experiments (SIME and
DIME). SIME, running from 1970 through 1976, and DIME, running from 1972
through 1977, were the largest of four income maintenance experiments
conducted by the federal government to simulate conditions in which there
was a universal negative income tax. In the experiment, a treatment group
received grants similar to but more generous than AFDC; a control group
recejved no grant but was allowed to participate in other welfare programs,
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including AFDC. During the experiments, both treatment and control
households were interviewed approximately three times a year by interviewers
from Stanford Research Institute (SRI); respondents' statements were not
reported individually to the local welfare agencies or to the federal
sponsors.

Extensive efforts were made in the interviews to record the structure
of the family and each member's earnings and employment. Data were also

collected directly from the welfare agencies on control families who
reported participation in AFDC. Thus it is possible to compare the data
reported to AFDC with the data reported to the SRI interviewers. (Since
SIME/DIME and AFDC defined family units differently, it was necessary to
reconstruct the SIME/DIME data to match the AFDC families.) Analysis of 848
households in Seattle and 1,294 households in Denver produced the following
findings (Halsey, Nold, and Block, 1982):

(1) About one-half of the households in each city had reportable
income. Of these, one-quarter of the Seattle households and
one-third of the Denver househoids reported no income to AFOC.
The average amount of monthly earnings not reported to AFDC by
households which reported income to SRI was $322.36 in Seattle and
$354.45 in Denver., The earnings of male heads of households were
far less likely to be reported than female heads; income by
nonhead members of the family was rdarely reported. About
one-quarter of nonwage income (primarily alimony and other
government benefits) was reported in Seattle, and about one-half
in Denver.

(2) With regard to family structure, 47% of the Seattle households and
42% of the Denver households failed to report the existence of
male heads, and 8% (Seattle) and 9% (Denver) overreported children
(i.e., reported children who either did not exist or did not live
in the household).

(3) Aggregating the effects of income and family structure
misreporting, Halsey, Block, and Nold concluded that the total
amount of annual overpayments in Seattle was between $1.4 and $7.1
million; in Denver, the range was between $2.0 and $9.9 million.

(4) In terms of types of misrepresentations, they concluded that AFDC
recipients tend to overstate the number of nonincome earning
dependents but understate the number of family members capable of
earning income (male heads, teenagers), and to report only a
fraction of wage and nonwage income. When the family acknowledges

8

a particulgr source of income (e.g., a specific job), it tends to
report a high percentage of the income from it; other sources are
not reported at all.

As we have indicated, the SIME/DIME data are a unique source of
recipient-reported data on income and family structure. It is likely that
the SIME and DIME households concealed some information from the SRI
interviewers, so Halsey, Nold, and Block's conclusions probably miss some
fraud. We have no way of knowing whether Seattle and Denver families are
more or less likely than other American AFDC families to misrepresent facts
in reporting to AFDC agencies. However, if we make the assumption that
there is a nationally constant proportion of overpayments in AFDC caseloads,
then nationa[ estimates such as those presented in Table 1 are possible.
Dividing the Halsey et al. estimates of overpayments by the number of AFDC
families in the two cities, we can produce low (1ine D) and high (1ine E)
estimates of overpayments per AFDC family. Multiplying these estimates by
the total number of AFDC families in 1980, we can derive low (1ine G) and
high (1ine H) estimates of the national overpayment problem: AFDC
overpayments may range from $376 million to $3.2 billion annual]y.]*

Provider Fraud and Abuse

Unlike the problem of recipient fraud and error, no statistically valid
surveys of provider fraud and abuse exist. The Medicaid quality control
system checks a sample of Medicaid claims, but error findings indicate only
that a payment violated a pregram rule (e.g., by paying for a service not
covered, by paying an incorrect amount); QC reviewers do not check to see if
the service was provided as claimed. While Medicaid agencies annually
report "nverpayments identified” and the penalties levied on participating
providers, they do not systematically seek to measure which types of
provider services are most frequently abused and to what extent. The
agencies that audit and investigate Medicaid providers concentrate their

*
Notes are listed at the end of the report.
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A.
8'

D.
E.

G.
H.

ESTIMATES OF AFDC OVERPAYMENTS NATIONWIDE, BASED ON

City AFOC Families, approximate average, 1974-19751
Low estimates of annual overpayments

High estimates of annual overpayments

Low estimates of overpayment/family (B/A)

H#igh estimates of overpayment/family (C/A)

Humber of AFDC families in the nation, 19802
Lowest estimate of total annual overpayment (FxD)
Highest estimate of total annual overpayment (FxE)

1 source: Halsey, Noid, and Block (1982).

2 source: Social Security Administration (1980: 8).

Table 1

SIME/DIME DATA

Seattle Denver Nation
14,500 11,400
$1,420,236 $1,975,032
$7,101,178 $9,875,175
$97.95 $173.25
$489.74 $866.24
3,842,534
$376,376,205
$3,328,556,652
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attention on those providers who receive the most payments (hospitals,
nursing homes, and poverty area group practices, or Medicaid mills) and on
those whose billing practices are significantly different from their peers;
such emphases increase tha opportunities for agencies to recover
overpaymenté and to apprehend particularly greedy providers, but they do not
lead to representative data on fraud and abuse problems. In 1979, the
Inspector-eenera] of HEW estimated that uMedicaid fraud and abuse, including
unnecessary nursing home costs® in 1977 amounted to $668 million, with the
notation “Number fis incomplete and probably Tow" (HEW, 1979: 192). No
indication was given as to how the estimate was derived, or the distribution
of fraud and abuse among different types of providers. In 1982, the House
of Representatives Select Committee on Aging concluded, "The best estimates
place the extent of fraud and abuse from 10 to 25 percent of the entire
Medicaid program" (House Select Committee on Aging, 1982: 10). Perhaps
acting on these estimates of the magnitude of provider fraud, the HHS
Inspector General, in 1982, refocussed its enforcement efforts from a
balanced attack on recipients and providers to a concentrated attack on
individuals and institutions suspected of defrauding or abusing the Medicaid

program.

Conclusion

A variety of definitions have been given to fraud, abuse, and related
concepts. No data systems exist which specifically measure fraud. The
"client errors" jdentified by quality control systems indicate that
misrepresentations by recipients amount to many millions of overpaid dollars
each year; the unique SIME and DIME data suggest that many cases are not
discovered by the QC review process. While no comparable data exist on
Medicaid provider fraud and abuse, many insiders in welfare agencies believe
that its scale far exceeds Josses due to recipient fraud.

1
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IT STATE RESPONSES TO FRAUD CONTROL PROBLEMS

While federal funding agencies require that state AFDC and Medicaid
agencies develop plans to reduce erroneous payments (and control fiscal
rewards and penalties for errors), basic decisions about the nature and
extent of fraud control efforts are made by state and local, not national,
agencies. They decide whether to accept recipient application and provider
claim data at face value or to engage in extensive verification efforts, and
whether to ignore discovered fraud or impose penalties. The extent,
comprehensiveness, and effectiveness of fraud prevention and enforcement
programs therefore depend on state decisions about which control strategies
to adopt, and how actively to pursue them.

Interviews with federal officials and our research in Colorado,
I1linois, and Washington led to the following general conclusions about
state fraud control efforts:

(1) Legislative and administrative decisions about fraud control
issues are closely linked with decisions regarding health and
welfare policies, budgetary issues, intergovernmental relations,
agency management, and crime control.

(2) Welfare administrators, while under pressure to reduce costs and
errors, have little incentive to punish recipients beyond asking
them to repay excess assistance. While provider fraud and abuse
cases are generally larger than recipient fraud cases, the welfare
agencies emphasize recovery of overpayments rather than
prosecution in most cases.

(3) Criminal justice agencies often have 1ittle interest in fraud
cases. Most.recipient fraud cases involve small dollar amounts;
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except for the larger, aggravated cases, they seem less important
than other forms of crime. Provider cases, while involving larger
do1lar amounts, are usually difficult to investigate and are
unlikely to lead to significant sentences. Few recipient or
provider fraud cases lead to criminal prosecution.

Policy Issues Affecting Fraud Control

The relatively limited emphasis which is placed on fraud control, and
the techniques used for prevention and enforcement, are not only products of
decisions about fraud and abuse problems, but are also the by-products of
decisions about other issues. For most of the groups participating in these
decisions, issues of fraud and abuse are less important than other
matters--how society should handle health and welfare problems, how
governmental functions should be allocated among federal, state, and local
governments, how government budgets should be distributed, and how the
criminal justice system should function. As fraud and abuse became major
public issues in the mid-1970s, they were thrust into a policy formulation
and implementation system which was structured along other lines. At
federal, state, and local levels, other issues and priorities had already
determined legislative committee systems, the organization chart of the
executive branch, ¢riminal justice procedures, and the priorities of major
professional associations and interest groups. Except for the relatively
narrow issues which concerned only persons who were already active in fraud
control, fraud and abuse had to stand in line to compete for attention.

Welfare policy issues concern the level of welfare benefits and the
procedures used to distribute them; recipients and their advocates compete
with fiscal conservatives for legislative and gubernatorial support. Health
policy issues involve both the range of services to be offered to recipients
and the reimbursement to be given providers; providers try to convince the
legislature that reimbursement should approximate private patient care
rates. Criminal justice issues include both substantive questions--the
definition of fraud and the penalties to be assessed--and the structure of
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the enforcement system; some states established separate units to process
fraud cases, while others rely on existing investigation and enforcement
systems, requiring the setting of priorities both among fraud cases and
between fraud and other types of crimes.

Three other sets of issues affect funding and administration. Fiscal
issues concern both the allocation of government funds among programs and
the sources of those funds. What should be the scale of government
expenditures and how should they be allocated? Which levels of government
should fund welfare programs and control their administration? Within
welfare systems, how should control be divided--between the federal
Department of Health and Human Services and state welfare agencies, and
between the state agencies and their local or county offices?

Unless scandals or taxpayer revolts precipitate crises, voters,
taxpayers, and the mass media are uninvolved in the resolution of these
issues. Public attitudes ave ambivalent, sympathizing with the plight of
the poor yet feeling that government costs should be contained and that
defrauders should be punished. The governors and legislators who set agency
policies and budgets, however, must become involved in these issues.
Depending on the relative numbers of vecipients and providers among their
constituencies, they may seek to increase grant levels or reimbursement
rates, or to strengthen control efforts. Since they usually wish to avoid
tax increases, and since other programs and lobbies are competing for funds,
governors and legislators often wish to avoid close involvement with welfare
and fraud issues, letting the welfare system and criminal justice agencies
take the heat for low benefit levels, high costs, and any fraud or abuse
which becomes known.

Recipients' and Providers' Perspectives

In the AFDC program, the size of grants depends on the number of
dependents included in the assistance unit and the resources available to

support it; overstating dependents or understating resources therefore work
15




to the recipient's advantage. Providers can likewise increase the?r
Medicaid receipts by claiming additional services, labeling a service a? a
higher level, or inflating hospital and nursing home costs. A.1ess obvious
incentive to cheat comes from the fact that providing information to the
welfare agency is time-consuming and possibly risky. A provider may feel
that it is not worth his time and effort to verify a patient's Medicaid .
eligibility, third party liability, or even that the person in his office is
Jane Smith; to call Medicaid to determine whether the service rendered
should be marked Code X or Code Y is more work than to claim whichev?r .
service pays more. More importantly, asking too many questions may invite
the caseworker or claims processor to scrutinize your file more carefully.

If recipients and providers have no financial incentives to support
fraud control, do they have normative or ethical incentives? Frequently,
ambiguities in program regulations and recipients' ignorance of
bureaucratese mean that misstatements arise from ignorance or error rather
than fraudulent intent. But many recipients and providers may regard the
welfare agencies with hostility and contempt. Caseworkers may be seen as.
hostile policemen, prying into recipients' personal affairs in order to fill
out meaningless papers; providers may regard claims processors as mere
cierks who know nothing about health care or economics. Cooperating with
fraud control efforts means turning in people like yourself--fellow
providers or basically poor people. The health care professions have
historically rejected the notion that anyone other than "peers" can evaluate
medical decisions, so they have fought proposals to open providers' records
to scrutiny by Medicaid investigators.

Compounding these financial incentives to cheat and the lack of
normative support for fraud control is the absence of any significant threat
of penalties: few penalties are imposed and most penalties are trivial. A
high proportion of fraud is never detected, most of the known cases lead to
no action, and most of the cases where action is taken require only
reimbursement rather than additional penalties. Even when reimbursement is
requested, the welfare agency will usually settle for a promise ?f.partia1
payment and then take few steps to collect it. Most welfare recipients have
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few assets which can be seized, and few providers will be put out of
business or terminated from the Medicaid program. While a11 studies have
concluded that the majority of recipients and providers do not cheat, their
honesty cannot be explained by either financial incentives or the deterrent
effects of fraud control programs.

Program Administrators' Perspectives on Recipient Fraud Control

Except in those cases in which a tipster has turned in a welfare cheat,
the identification of ineligible or overpaid recipients depends on the
efforts of the welfare agency to verify information supplied by the
applicant, Verification may involve conducting home visits with potential
recipients or contacting secondary information sources. These contacts may
include letters, calls, or computer-based inquiries to employers, banks,
schools, and other government agencies to obtain independent confirmation of
information provided by an applicant. Although most states now employ
extensive verification methods, the philosophy attached to verifying
eligibility information at application has undergone a significant shift in
recent years. During the 1960s, federal initiatives and regulations
encouraged welfare agencies to base AFDC eligibility, as far as possible, on
the information volunteered by applicants. Extensive verification was
discouraged in favor of increasing agency responsiveness to recipients and
decreasing the extent of intrusion into their personal lives as a
requirement of program participation. By the early 1970s, however, concerns
that de-emphasizing verifi\ ation encouraged fraud in the AFDC program led to
the policy reversal that now Characterizes the program--one which encourages
independent verification of at Jeast some of the information provided by
applicants (Congressional Research Service, 1977: 30).

Eligibility for AFﬁC assistance and the amount of assistance available
to a family can change substantially over time. Changes in circumstances,
such as an increase or decrease in income, changes in family composition, or
changes in 1iving expenses may not only affect the amount of the AFDC grant,
but may also render a family ineligible for the program. Federal
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regulations require states to establish procedures to ensure that
alterations in circumstances are systematically brought to the attention of
welfare agencies so that grant adjustments can be made.

Two processes are used by welfare agencies to ensure that adjustments
are made--client reporting and redetermination of eligibility. In all
states, AFDC recipients are informed at application of their
responsibilities to report changes in their status which might affect their
eligibility for assistance. A welfare agency might require a recipient to
report, as a condition of continuing eligibility, such matters as changes in
income, family composition, residence, school attendance, and participation
in work or training programs. Racipients are first informed of their
reporting responsibility when they complete the AFDC application. At this
time, they typically are asked to sign an application which includes a
certification that they will report status changes that might affect their
eligibility. Signing the AFDC application is an acknowledgment that the
recipient understands that failure to report changes in status may result in
criminal penalties.

State practices with regard to reporting vary widely. Some states
systematically mail AFDC recipients a change of status/reporting form
periodically (monthly or quarterly). In those states that utilize periodic
reporting forms, some require that it be returned to the welfare agency only
if a change in status has occurred, while others require that the form be
returned regardiess of any change. Failure to submit the form in the latter
case is often reason for the agency to terminate or delay payment of AFDC
benefits. In practice, reporting procedures in most states usually focus on
recipients' income because of the high potential for change and the
prevalence of abuse by recipients when reporting this information
(Congressional Research Service, 1977: 88).

Eligibility for benefits under the AFDC program is not a permanent
condition. Regulations require that AFDC eligibility be formally
redetermined at least every 6 months. The intent of these regulations is to
insure that AFDC cases are comprehensively reviewed so that those in error
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not continue for long periods of time. The redetermination process, like
the application process, also differs significantly among the states. For
example, redetermination procedures often vary in the degree to which
specific information is reviewed, the kind of documentation required, and
the extent to which (and methods by which) information is verified. The
redetermination procedures in a state may involve practices as complete as
the process of initial application or they may invoive a simpler procedure
in which only certain facts are checked and reverified (Congressional
Research Service, 1977: 40-44; Bendick, Lavine, and Campbell, 1978: 431-51).

The frequency with which AFDC cases are redetermined also differs among
states. Some states follow the minimum federal requirements and conduct
redeterminations every 6 months. Other states perform redeterminations more
often, especially for certain types of cases. For example, states may
require more frequent redeterminations for cases in which the father is
present in the home or in cases where recipients have earned income, because
these cases are considered to be potentially more likely to involve errors
or fraud.

In deciding how actively to pursue the verification efforts which will
uncover recipient fraud, AFDC agencies must deal with both goal conflicts
and resource problems:

(1) Maximizing accuracy (minimizing overpayments or the enroliment of
ineligible recipients) can decrease service delivery. A 1978
analysis of AFDC errors by the Urban Institute pointed out that
"corrective actions to reduce errors can result in decreased
accessibility to benefits by legitimate claimants:

“Pressure on eligibility workers to rule conservatively on
discretionary matters and thereby reduce ineligibility and
overpayment errors may generate an increase in underpayment errors
and incorrect denials of eligibility.

“Increases in frequency of reporting or the extent of documentary
verification required of clients increases the burdens on clients
and the rate of denial of applications for failure to comply with
procedures.
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"Requiring more extensive case investigation by eligibility
workers, if not accompanied by increase in staff, may result in
delays in processing applications." (Bendick, 1978: 36-37)

(2) Maximizing accuracy costs money. The Urban Institute study
concluded that “"reduction of error rates is associated with rises
in administrative costs. In such circumstances, the concern that
the incremental rise in administrative cost under a program of
further corrective action might be larger fhan the incremental
savings in payment errors avoided is a legitimate concern"
(Bendick, 1978: 34). A 1977 study by the House Agriculture
Committee estimated that "complete verification of every aspect of
a Food Stamp application would take twelve hours and would cost
eight times as much in additional salaries as it would save in
reductions in fraud and error" (Stover, 1981: 21).

(3) Maximizing one or more of these goals may conflict with other,
nonprogrammatic goals, such as maintaining good relations with
recipients, legislators, or work associates. Recipients and
sympathetic legislators may rebel against increased "harrassment,"
caseworkers and their unions may object to increased paperwork,
etc.

Even when, in spite of these problems, they decide to emphasize fraud
control, administrators face other difficulties. They often have Tlifttle
control over the day-to-day work of local office caseworkers, and cannot
force criminal justice agencies to prosecute. They also may know little
about the consequences of corrective action programs. The quality control
system provides information about the types of fraud which exist in the
program (unreported income, absent children, etc.) and thus identifies
targets for a corrective action program, but it does not tell the
administrator who is causing the problem (which offices or workers are more
accurate than others) or what response, if any, will solve it. In part,
this is a result of the small sample size of the QC process; while
sufficient to measure statewide error rates, the samples are not
statistically valid for local offices. Even where the states draw larger
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samples to measure office-level error rates, so few fraud cases are found
that the administrator can't reach statistically meaningful conclusions
about the causes of fraud or the effectiveness of different response
options. As a 1980 study of AFDC administration in Wisconsin concluded,
“For most local agencies in this state neither the critical information on
quality nor appropriate local procedures to monitor quality are presently
available" (Witte, 1981: 28).

Finally, many administrators conclude that they have few incentives to
control fraud:

(1) Incentives to control fraud are usually less significant to
administrators than incentives to maintain the flow of benefits to
recipients. Therefore, fraud control strategies which interfere
with routine case intake and case management processes will be
adopted less frequently than strategies which do not interfere.

(2) Incentives to control fraud are less significant to administrators
than incentives to control costs and errors. Fraud control
strategies which will reduce costs and errors will be adopted more
frequently than strategies which increase, or leave unaffected,
costs and error rates.

(3) Incentives to control fraud will be increased by threats to the
autonomy of the agency. Such threats can be caused by scandals,
legislative investigations, or fiscal crises.

(4) Disincentives to control fraud will be reduced if the costs of
control efforts are absorbed by someone else (e.g., if another
level of government will fund control efforts, if another agency .
will provide the staff to handle investigations and prosecutions, |
etc.).

(5) The distribution of incentives to control fraud is inversely
proportional to opportunities to control fraud. Federal and state
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administrators face the strongest incentives but the weakest
opportunities, while Jocal caseworkers have the most opportunities

but the fewest incentives to do anything about fraud.

As a result of these problems, administrators are 1ikely to respond to
suggestions that they reduce recipient fraud with feelings of helplessness,
confusion, and anger. They feel helpless because of the fragmentation of
power among levels of government and among the thousands of workers who
alone can catch most mistakes. Also, resources allocated to fraud control
must be taken away from some other function. They feel confused because
they get conflicting signals from the public, the legislature, and others as
to what they should do, and because there are no "magic bullets" which can
be shot at fraud targets. Finally, they feel angry, but at two very
different groups. Certainly they are angry at the aggressive defrauders who
rip off the system, but they are also angry at outsiders who use the
occasional welfare queen to denounce the welfare system. Program
administrators might say: “These people are poor. Does it really matter
that much if some of them are making a few extra dollars on the side? Is
recipient fraud really important enough to justify warfare between federal
agencies and the state, and to turn the caseworker into a spy?"

Thus, any measure that is presented to program administrators as worthy
of adoption to prevent fraud must:

. Be fraud-specific (thus profiles of persons 1ikely to engage in
fraud may gesu1t in disallowing or hindering persons who seem to fit
the profile, not persons committing frauds).

. Cause a minimum of intrusion and difficulty.

Program Administrators' Perspectives
on_%Bntrol1ing Medicaid Provider Fraud and Abuse

When the Medicaid program was created in 1965, recipients, providers,

and state agencies shared a common interest in an expansive approach to
implementation; getting receipients into the system and payments out to
providers overrode concern for the development of systems to control
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expenditures. Just as the AFDC agencies could decide how extensively to
verify recipient application information, the Medicaid agencies had to
decide whether to encourage provider participation with high reimbursement
rates and simple and rapid claim processing, or to build controls into their
administrative systems. Table 2 illustrates aspects of "provider" and
"control" orientations.

Most state agencies initially adopted a provider orientation, because
it reflected the intent of the Congressional legislation, because it was
believed necessary in order to induce providers to participate, because
provider groups were politically powerful in many states, and because most
agencies lacked the technical capacity to develop monitoring systems. Until
the late 1970s, most agencies also felt little financial incentive to
control provider costs; when fiscal stress arose, however, the states often
found themselves without a mechanism to identify fraudulent or abusive
claims. To address this problem, DHEW began in 1970 the development of a
model Medicaid Management Information System (MMIS), whose Surveillance and
Utilization Review System (SURS) was intended to:

. Develop, over time, a comprehensive statistical profile of health
care delivery and utilization patterns established by provider and
recipient participants in various categories of service
authorization under the Medicaid program.

. Reveal, for further investigation, potential misutilization and
promote correction of actual misutilization of the Medicaid program
by its individual participants.

. Provide information which will reveal and facilitate the
investigation of potential defects in the level of care or quality
of service provided under the Medicaid program.

. Accomplish the substantive objectives stated above with a minimum
level of manual clerical effort and with a maximum level of
flexibility with respect to management objectives. (General
Accounting Office, 1978: 32)

After 12 years, the SURS systems have yet to fully meet these

objectives. Many states had problems in developing operational MMIS systems
(see Thompson, 1981: 135-37). Even when states solved their basic
programming problems, analytical and staffing difficulties remained.
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Table 2

AGENCY POLICIES TOWARD PROVIDERS

Provider  ~eeecccmccccacacana

Orientation

............. Control
Orientation

Rates approaching costs
or private patient rates

Simple enrolliment process

Simple claim forms

Simple prepayment screening of claims
Rapid reimbursement

Minimal post-payment audit and
investigation
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Lowest possibie rates to procure
services

Comprehensive enrollment process

Comprehensive claim forms requir-
ing detailed documentation of
services

Prepayment analysis of all
elements of claim

Thorough claims review prior to
reimbursement

Systematic analysis of
utilization patterns and
investigation of aberrant
practices
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Developing statistical profiles requires both categorization of recipients
and providers and accumulation of historic data; determining what
constitutes "significant departure from normal medical practice" requires
some definition of "normality"; and analysts must be available in sufficient
numbers and with sufficient training to review the profiles generated by the
computer. A 1978 study by the General Accounting Office concluded that
states were having difficulty satisfying these requirements (General
Accounting Office, 1978: Chapter Four). There is disagreement or
uncertainty as to the appropriate composition of comparison groups, as to
whether “normal medical practice” should be defined statistically (e.g., by
the average treatment reflected in claims data) or by panels of experts, and
as to methods of selecting which of the thousands of "exceptions" flagged by
the computer are most likely to merit detailed investigation (Thompson,
1981: 142-148). The GAO report concluded, "States are uncertain as tc what
indicates abuse and/or how many indicators are needed. This uncertainty is
perpetuated because the [SURS] system has no capability to determine which
indicators do the best job of identifying potential abusers who are found to
be abusers when investigated. This missing 1ink--identifying which
indicators best identify abusers--has not been developed” (General
Accounting Office, 1978: 34j.

While their incentives systems have changed so as to move
administrators toward a control orientation, and technological developments
have improved their ability to know where to look for probiems,
administrators still must make decisions concerning resource allocations and
responses to individual fraud and abuse cases. The resource allocation
problem for Medicaid program administrators, as opposed to the leaders of
control programs, is one of deciding what proportion of staff and other
resources to devote to control (SURS, audit, and investigation) rather than
other functions (e.g., provider relations and claims processing). State
administrators have to deal with finite administrative budgets and personnel
ceilings, even though HCFA pays 75% of MMIS (and SURS) costs. No matter how
obvious the cost-effectiveness of additional expenditures (e.g., that each
extra auditor will recover ten times his salary), the administrator may not
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be allowed to make them, and may well conclude that he also cannot afford to
take funds and staff away from other functions.

A more troublesome problem is what to do once fraud or abuse has been
proven by agency auditors or investigators. Bruce Stuart notes:

Counting subtle distinctions, intervention strategies are unlimited,
but they can be classified into some ten basic options according to
degree of governmental coercion. The least coercive strategies include

two forms of moral suasion designed to induce voluntary change in
provider or recipient behavior: (1) public pressure through disclosure
and "jawboning" and (2) institutionalized peer pressure. Potentially
more coercive are four methods of tying reimbursement to "approved
behavior:" %3; prior review, (4) prior authorization, (5) concurrent
review, and (6) postdelivery denial of payment. The most coercive
options are administrative and judicial: (7) restrictions placed
directly on recipient utiiization and/or provider delivery, (8)
cancellation of program affiliation, (9) payment retrieval proceedings
and c;vi] penalties, and (10) criminal prosecution (Feder, 1980:
458-9).

We will consider later a number of the evidentiary and procedural
problems presented by each of these alternatives. With regard to the
perspectives of administrators, however, we might note that pursuing these
alternatives involves different costs. As Judith Feder and John Holohan
point out, "Identifying and proving fraud, that is, wiliful intent, are
difficult and expensive. Despite glaring examples in newspaper accounts,
the 1ine between abuse and 'defensive medicine' is difficult to establish.
It is not surprising that states are somewhat unwililing to devote
extraordinary resources tc the differentiation. Advocates of increased
monitoring efforts often overlook the fact that the costs of limiting
overprovision can be quite high once the most glaring problems are
eliminated" (Feder, 1980: 52).

While it is difficult and expensive to document and defend charges of
fraud or abuse, it is comparatively simple to disallow claims (putting the
burden of proof on the provider to establish that services were provided).
It is also less difficult to terminate a provider from the program than to
win a civil or criminal prosecution. The response selected in all
1ikelihood is based on two factors--the nature and magnitude of the offense
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and whether the agency wishes to continue to utilize the provider. If the
offense involves only a small amount, Stuart's first six options are likely
to seem sufficient. If the offense involves large-scale and repeated
transgressions, and/or there are indications that the provider is also
practicing bad medicine, however, the agency is more likely to want to be
rid of him or her. Termination, accompanied by disallowance of claims, will
thus provide some measure of cost savings and prevent a large measure of
future harm, and can be accomplished through the agency's internal sanction
processes.

Control Agency Perspectives on Recipient Fraud

From the point at which a welfare recipient is initially suspected of
fraud to the point at which the case is closed, a series of filtering
decisions are made--decisions which move the case closer to civil or
criminal adjudication, divert the case via administrative actien, or end the
process with nothing being done. Investigators scan leads from a variety of
sources, referring some to prosecutors; prosecutors scan these referrals and
file formal civil or criminal charges on some; judges (and occasionally
juries) determine guilt and pass sentence. At each stage in the process,
decisionmakers can conclude that suspicions were unfounded, that further
action is inadvisable or not cost-effective, or that other actions (grant
reduction or termination, recoupment of overpayments through grant
reductions, or voluntary repayment agreements) are appropriate
dispositions.

The general effects of this filtering process can be seen in Table 3
which presents AFDC data for Fiscal Years 1971 through 1980 from the annual
report, "Disposition of Public Assistance Cases Involving Questions of
Fraud," compiled by the Department of Health and Human Services from data 1
submitted by each state welfare agency. The columns headed "Administrative .
Disposition" list all cases in which a question of fraud has been raised
("Total Cases"), cases in which the agency has concluded that there is
"sufficient evidence to support a question of fraud" ("Facts Indicating
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Fraud"), and cases which have been referred to a prosecutor. The "Legal
Disposition" columns, while supplied to DHHS by the welfare agencies, are
based on prosecutors' records; there is an unexplained loss of some cases
between the cases referred for prosecution (B) and the total cases processed
by the prosecutors (C), even allowing for a time lag. The
"Dispositions/Families" columns divide referrals and prosecutions by the
number of AFDC families supported each year.

In interpreting Table 3, we must recognize that state agencies are very
likely to vary in their definition of a "case" (some may list any case where
a question has been raised, while others may include only those which have
been checked out), on when they feel that there is supporting evidence, and
on when the case has been "referred" (some agencies may list all cases where
they have requested prosecution, and others may list only those which the
prosecutor has agreed to take). If we assume that these problems remain
constant over time, Table 3 shows that from 1971 to 1980, there was a
seven-fold increase in the number of cases with "Facts Indicating Fraud," a
five-fold increase in referrals for prosecution, and a four-fold increase in
actual prosecutions. Controlling for the expansion of the AFDC population,
referrals (B/E) and prosecutions (D/E) roughly tripled. Looking at rates of
response to those cases in which there were facts indicating fraud, however,
we can see that the rate of referral (B/A) fell from over 50% to less than
40%, and the rate of prosecutions (D/A) fell from 26.4% to 15.6%. If we
assume that these data reflect actual policy changes rather than improved
reporting systems or changing definitions, then the welfare agencies were
becoming more active in identifying fraud problems and, in absolute but not
proportional terms, sending defrauders to court. Prosecutors were similarly
increasing the number of fraud prosecutions, but continued to file charges
on only 40-50% of the cases they considered. Overall, the proportion of the
AFDC caseload referred for prosecution rose from .5% to a high of 1.5%, and
actual prosecutions rose to a high of .7%.

We noted earlier that welfare agency administrators are primarily
interested in the cost containment aspects of recipient fraud; once grant
awards have been corrected and recovery procedures initiated, they have
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TABLE 3
DISPOSITION OF SUSPECTED AFOC FRAUD CASES BY WELFARE AGEHCIES AND PROSECUTORS

Administative Disposition Legal Disposition Dispositions/Families
Facts Hererred Prose~ Prosecution Total
Fiscal Total Indicating for Referral Totai cution Rates AFDC Referrals/ Prosecution/
Year Cases Fraud Prosecution Rate Cases Initiated Families Families Families
{A) (8) {B/A) {c) (D) {D/C) (0/8) {E} {B/E) {B/€)

1971 41,767 18,907 10,331 54.6% 10,083 4,988 49.5% 26.4% 2,567,000 .40% .19%
1972 58,851 30,036 17,125 §7.0 16,202 8,732 53.9 29.1 2,934,924 .58 .30
1973 98,201 49,907 25,932 52.0 22,000 9,174 41.7 18.4 3,141,407 .83 .29
1974 110,597 63,699 29,542 46.4 25,001 13,126 §2.5 20.8 3,178,210 .93 A1
1975 144,306 80,974 39,651 49.0 38,390 17,982 46.8 22.2 3,365,812 1.18 .53
1976 196,342 86,842 40,721 46.9 37,395 18,475 49.4 21.3 3,573,038 1.14 .52
1977 183,190 106,687 43,61 40.9 40,901 21,857 53.4 20.5 3,426,147 .27 .64
1978 220,870 143,449 51,926 36.2 43,291 23,936 55.3 16.7 3,412,654 1.52 .70
1979 225,858 133,847 52,037 38.9 42,300 17,263 40.8 12.9 3,377,498 1.54 .51
1980 248,262 145,783 37,720 25.9 39,938 22,780 57.0 15.6 3,464,761 1.09 .66

Sources: Data on administrative and legal dispositions are taken from the annual E-7 report, Disposition of Public Assistance Cases
Involving Questfons of Fraud. Until FY 1976, the £-7 report was {ssued by the Wational Center for Social Statistics of DHEW's Social and
Rehabilitation Service; since FY 1977, the report has been issued by the 0ffice of Research and Statistics of the Social Security
Aaministration. Data on familles receiving AFDC payments {s taken from the A-2 report, Public Assistance Statistics, issued monthly by
the same office. January statistics are presented for each year.

Definitions: The E-7 reports are compiled from data submitted by state weifare agencies. For the columns listed in the table as
*administrative disposition,” the agencies were instructed to include a1l cases in process where a suspictor of fraud had been raised
(tha “Total Cases* column); the *Facts Indicating Fraud* column includes cases in which the agency has concluded that there is
“sufficient evidence to support a 3uest10n of fraud;* "Referred for Prosecution® 1ists cases which the welfare agency has “referred to
the agency empowered fo prosecute.” The columns 1isted as “legal disposition* provide data on case actions by "agencies empowered to
prosecute cases;® "Total Cases* {includes both prosecutions initiated and cases which were disposed of without prosecution,
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1ittle incentive to seek additional penalties. This perspective may help to
explain the fact, shown in the B/A column in Table 3, that welfare agencies
send less than one-half of their substantiated fraud cases to prosecutors
for further action. People with control responsibilities {investigators,
prosecutors, and judges), however, have somewhat different perspectives an
recipient fraud. Most of the cases which are referred to c¢ontrol agencies
contain clear indications that the recipient received excess assistance,
providing a sufficient basis for recoupment or repayment actions. It is
more difficult, however, to prove intent--that the recipient "willfully and
knowingly" defrauded the welfare agency. In some "aggravated cases,"
controllers will find that the recipient systematically deceived the “agency
by establishing fictitious social security nubers, concealing a full-time
job, claiming nonexistent children, etc.; in other cases, the recipient has
only failed to report changed circumstances, the agency has failed to
conduct redeterminations, or the issue of mens rea or moral culpability may

be in doubt.

Out of their assessment of the facts of each case, modified upward or
downward by aggravating or mitigating circumstances, controllers form an
impression of what should be done. Whether they act accordingly, however,
is influenced by their perceptions of how other controllers will look at the
case: Investigators in the welfare agency will try to anticipate the
reactions of prosecutors, and prosecutors will try to anticipate the
reactions of judges. Since each succeeding filter in the control process
becomes more selective, investigators must consider whether prosecutors will
agree to file charges and prosectors must consider whether judges will
convict and impose sentences worth the effort. Cases which clearly fit
these expectations will be moved along, as will some cases whose fit is more
ambiguous. Aggravated cases that anger controliers will be processed even
if they are likely to be dismissed, in order to punish the offender with the

embarrassment and inconvenience of prosecution.

Finally, individual cases are assessed in terms of the amount of work
involved in each possible disposition. Glancing at a case file and saying
“no," of course, is easy; the file is sent back to the welfare office for
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administrative action. How much work is involved in seeking prosecution,
and who will have to do the work, depend on the nature of the case and work
assignments in the control system. A fraud case based on documents ,
(unreported wage receipts, other government benefits, etc.) is simpler than
a case which requires extensive interviews (e.g., to confirm cash income, a
returned spouse). Some control agencies can call on welfare personnel to do
this Tegwork and only have to fill out the necessary papers to issue an
indictment; others have to do the work themselves, or will want to
corroborate conclusions reached by prior investigations.

At each stage of the control process, investigators, prosecutors, and
Judges can alter the selectiveness of their filters, moving more or fewer of
the cases before them closer to adjudication and sentencing. Presumably,
all major and aggravated cases proceed to prosecution and all unfounded or
trivial cases drop out of the control process. Decisions about what to do
with the intermediate cases--how many cases to handle and what penalties
should be sought--depend on a number of factors. Statutory definitions of
fraud and court interpretations of them will affect evidentiary standards.
Budgets and staffing will affect how many cases can be handled, how much can
be spent for travel to interview witnesses, and so forth. Some agencies
also have problems finding investigators and prosecutors with the training
or competence to handle fraud cases.

The most important factor affecting control agencies' responses to
fraud cases concerns specialization. Some welfare agencies have no
specialized investigators, and caseworkers are expected to handle fraud
investigations along with their other case management duties. In most
counties and states, civil and criminal recipient fraud prosecutions are
part of the general caseload of a district attorney or Attorney General, and
most judges see only a few fraud cases a year. In these settings, fraud
cases must compete for time with property and violent crime cases.

In contrast with this generalist organization of fraud control, in
Union lounty, New Jersey, a demonstration grant from the Social Security
Administration has funded a special unit combining prosecutors and welfare
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agency investigators. A 1981 review by SSA found that the unit reduced
delays in case processing and that "Since the Assistant Prosecutor deals
exclusively with welfare fraud, these cases receive a high priority. His
attention and efforts are concentrated in this area rather than dispersed
among several types of cases. This gives the Prosecutor a great deal of
expertise with cases of welfare fraud which allows time to more readily
determine if the evidence in the case is strong enough for conviction and if
the case would best be handled as a criminal violation oy as a civil
action. He is involved with the case from the time of investigation to the
time of judicial decision, and is more aggressive in his arguments for
realistic amounts of restitution in the court order" (Social Security
Administration, 1981: 13).

As Table 3 indicated, welfare agencies do not refer the majority of
fraud cases for prosecution, and prosecutors do not file criminal charges in
most of the cases which are referred to them. In large cities, the average
welfare fraud case will not receive media coverage. Unless there is a
public outcry against welfare cheats, there is 1ittle political mileage to
be gained from bringing welfare mothers into court; jail sentences are rare,
and most fines are never paid. Control agencies will probably take some
fraud cases as a courtesy to the welfare agencies, but there is little
incentive for the nonspecialized agencies to devote more than a bare minimum
of their resources to the problem.

Control Agency Perspectives on Medicaid Provider Fraud and Abuse

Unlike recipient fraud, cases of Medicaid provider fraud and abuse
jnvoive large dollar amounts and difficult evidentiary problems. Control
agencies have problems deciding which of the millions of provider claims
submitted each year to investigate, in determining whether services were
provided as claimed, and in establishing whether overpayments were due to
fraudulent intent or innocent billing error. Claims can be disallowed if
the provider cannot prove that the service was delivered, but felony
prosecution requires the government to prove knowledge and intent.
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Compounding the difficulties posed by these evidentiary problems is a
fundamental staffing problem: Medicaid provider fraud and abuse cases
involve technical problems which are unfamiliar to many of the professionals
in control agencies. Auditors who are trained to conduct financial or
compliance audits often Tack experience in detecting or documenting fraud;
investigators, prosecutors, and judges who normally handle street crime
cases lack experience in dealing with more complex white collar crime
cases. In addition, while program people don't understand the legal
requirements for a civil or criminal fraud prosecution, many criminal
Justice personnel are unfamiliar with both Medicaid program regulations and
medical issues (was X treatment justifiable given Y problem?). 1In 1977, a
New Jersey Medicaid prosecutor testified before a Congressional committee on
the importance of specialized expertise. "In the day-to-day priorities of
many prosecutors® offices, other things may tend to come first. ...We found
that by having a special unit which has nothing to do but specialize in
this, they developed an expertise. They know how to build these cases.

They know how to go through the paper. They know how to use computer
applications to sift through thousands of claims" (Medicare-Medicaid
Antifraud and Abuse Amendments, 1977: 205).

The agencies which participate in these control functions vary in a
number of important respects. As can be seen in Table 4, some agencies deal
only with Medicaid issues while others handle a variety of programs or
criminal justice problems. In addition, some (such as auditors,
investigators, and prosecutors) deal only with control functions, while
others also have program management or professional functions.
Organizationally, some control agencies are parts of larger government
agencies, while others are independent; as a result, control personneil may
or may not need the concurrence of their agencies to pursue fraud or abuse
cases. In part because of these organizational factors, agencies also vary
as to whether they play proactive or reactive roles in the control process;
some initiate their own control efforts while others simply react to cases
submitted to them by other agencies. Finally, these agencies vary in the
potential sanctions which they can impose. Medicaid agencies can exercise
the first nine intervention strategies described by Bruce Stuart eariier
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(although they may need the assistance of prosecutors to seek civil
penalties), and prosecutors and judges dominate the criminal justice process.

Provider cases involve a somewhat different mix of incentives and
disincentives for control agencies than do recipient cases. Control
agencies working for Medicaid agencies will be most interested in the cases

which promise high recoveries and/or which involve providers of poor quality
health care. Surmounting the technical complexities of provider fraud
investigations produces more professional satisfaction than proving that a
welfare mother concealed earnings. But pursuing a provider case beyond the
point of documenting a demand for reimbursement may well involve more staff
time and more expertise than most contrel agencies can afford. Since most
providers have high social status, it is unlikely that jail sentences will
be imposed. Except for the providers of bad medicine, society or the
Medicaid agency may want the provider to remain in business; hence, seeking
criminal penalties may be dysfunctional.

Finally, for many control agencies, Medicaid provider fraud may seem to
be someone else's problem, a problem that can be handled elsewhere as well
or better, or a problem that someone else may even have caused. Many of the
federal officials we interviewed felt that Medicaid fraud was basically a
state problem, many officials in the Medicaid agencies felt that prosecution
(as opposed to recoveries or other administrative sanctions) was something
for the prosecutors to worry about, and many prosecutors felt that the
Medicaid agencies are so fuzzy in writing regulations and lax in
implementing them that they don't deserve help. These attitudes lead either
to deference (offering assistance if sought, but not volunteering), or open
hostility and turf fights. A HCFA investigator asked, "Why should we work
up a case for criminal prosecution? If we give it to the Inspector-General
or a U.S. Attorney, they'11 take the credit; if we go the civil route, HCFA
will get the credit and our people will have the satisfaction of seeing the
case through to completion." 1In 1981, the president of the National
Association of Medicaid Fraud Control Units noted the problems caused by
Medicaid agency hostility toward the Units: "Before the Units could begin
to understand the mechanics, the rules and regulations..., the Units had to
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Table 4
SPECIALIZATION IN MEDICAID FRAUD CONTROL AGENCIES

Program Specialization

Functional *
Specialization Medicaid Only Other Programs*
Control Only Medicaid auditors State auditor
Medicaid investigators State law enforcement
Medicaid Fraud Control State Attorney-General
Units District attorneys
HCFA Office of Program
Validation and Regional
Offices of Program Integrity
DHHS Inspector General
Office of Investigations
Audit Agency
FBI
Postal Inspectors
U.S. Attorneys
U.S. Department of Justice
Civil Division
Criminal Division
State Courts
Federal Courts
Other Medicaid claims State provider licensing and
Functions processors (state monitoring agencies
agency or fiscal Provider professional associa-
agent) tions
Medicaid provider Professional standards review
enroliment units organizations
SURS unit

*
Some of these agencies may have specialized sub-units or short-term task
forces to focus on fraud or even Medicaid fraud issues.
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overcome the resistance to fancied invasions of bureaucratic turf, assaults
upon ego, and various other personality problems that were inevitable with
the establishment of a new 'kid on the bureaucratic block'" (Zerendow,
1981: 2). Surveying the fraud units' performance in 1980, the General
Accounting Office concluded that "mutual distrust, concern over loss of
control of fraud investigations, and personality conflicts" contributed to
problems between the agencies and the MFCUs. (General Accounting Office,
1980: 32). Except for the MFCUs, which have to cooperate with both the
Medicaid agencies and the courts to get anything done, control agencies may
well decide to do as little as possible, or to follow strategies which do
not require cooperation with other agencies.

The problems created by these conflicting incentives and disincentives
are compounded by the fact the agencies involved in the control process have
a variety of goals which they seek to accomplish. Some of these goals
concern desired outcomes, e.g., to maximize the recovery of overpayments to
providers, to maximize the quality of care provided to recipients, and to
deter future violations. Other goals concern the control process, e.g., to
minimize control costs, to maximize the agency's reputation, and to minimize
conflicts with other agencies. As is indicated in Table 5, each of these
goals has distinct, and at times conflicting, tactical implications.
Maximizing recoveries, for example, 1mplies directing control efforts at the
highest volume providers with recoverable assets, while deterrence requires
creating the impression that all providers are subject to scrutiny. The
goal of deterrence implies seeking the maximum penalty in each case, while
the health care goal may imply a more moderate penalty which will keep a
valuable provider in the program. Easy and visible cases which are
important to other agencies may not be those which are the most costly to
the public or dangerous to recipients. Finally, maximizing the breadth and
depth of control activities necessarily conflicts with the goal of
minimizing control costs.

As a result, control agencies tend to focus on bigger cases, those
cases which involve larger dollar amounts, bad medicine, and/or unambiguous
guilt. Because of the uncertainties inherent in prosecution, agencies will
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Table 5

CONTROL GOALS AND TACTICAL IMPLICATIONS

Control Goals

Tactical Implications

OQutcome Goals:

Maximize recoveries

Maximize quality of
health care

Deter future violations

Process Goals:

Minimize control costs

Maximize agency reputation

Minimize conflicts with
other agencies

Maintain control over cases

Focus on high volume providers
Focus on providers with recoverable assets

Educate and persuade providers
Impose sanctions on those who provide bad
health care

Appear to monitor all provider types .
Impose substantial sanctions with speed and
certainty

Select easy cases with a high ratio of
benefits to control costs

Defer action on cases which other agencies
are willing to process

Select cases with public visibility
Select cases for which agency will get credit

Pursue cases important to other agencies
Avoid cases embarassing to other agencies

Minimize "interference" by other agencies
Define referred cases to correspond with
agency control objectives
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tend to prefer negotiated settlements (reimbursement and/or withdrawal from
the Medicaid program) or plea bargains rather than trials. Provider fraud
thus involves a filtering process even more selective than was shown in
Table 3 for recipient cases. In Fiscal Year 1977, Medicaid agencies
disposed of 4,567 suspected fraud and abuse cases; 4,176 were closed by the
agency and only 391 were referred to law enforcement officials. In the same
year, 144 "law enforcement actions" led to 91 convictions, and 149 providers
were terminated or suspended by administrative action (Health Care Financing

Administration, 1979: 106).
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ITI POLICY IMPLICATIONS AND RECOMMENDATIONS

Our case studies, and other recent analyses of AFDC and Medicaid
programs, indicate that there is widespread concern about the costs of fraud
and abuse, but that efforts to control them have been limited. State
program agencies are experimenting with techniques to improve local office
management, to provide caseworkers with information to assist in making
eligibility and redetermination decisions, and to identify suspicious
provider claims. Despite these efforts, it is clear that many recipient and
provider violations go undetected, and that most detected violations do not
lead to the imposition of penalties. Recipients and providers are given
many incentives to overstate their eligibility or the services they have
provided; if caught, they will only have to repay excess benefits. Many
investigations lead only to the termination of an AFDC grant or the denial
of a Medicaid claim; few fraud cases are brought into the criminal courts.

The perspectives of the participants in these programs help to explain
these limited fraud control efforts. While agencies are under some pressure
to cut costs and reduce errors, their ability and motivation to control
fraud are constrained by several factors. As detailed in Section II,
program agencies' control goals often conflict<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>