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FEDERAL JURY IMPROVEMENTS ACT OF 1982

THURSDAY, SEPTEMBER 23, 1982

U.S. SENATE,
SUBCOMMITTEE ON AGENCY ADMINISTRATION,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.
The subcommittee met, pursuant to notice, at 10:02 a.m., in room
6226, Dirksen Senate Office Building, Hon. Charles Ii. Grassley
(chairman of the subcommittee) presiding.
Staff present: John Maxwell, chief counsel and staff director;
IiisakHovelson, professional staff member; and Susan Shirk, chief
clerk. |

OPENING STATEMENT OF SENATOR CHARLES E. GRASSLEY

Senator GrassLey. The Subcommittee on Agency Administration
will come to order.

Today, we are going to be holding hearings on S. 2863, a three-
part bill relating to the operations of the Federal jury system. Spe-
cifically, this bill would extend the Federal Employees’ Compensa-
tion Act coverage to all Federal jurors. It would also clarify the
awarding of attorneys’ fees for Government-funded attorneys when
jurors are successful litigants against their employers, and author-
ize the service of jury summonses by ordinary mail.

As a package, this bill will not only correct certain inconsisten-
cies in the current law regarding jurors, but also establish a more
efficient jury operation resulting in significant cost savings to the
Government. All three of these provisions are well-studied recom-
mendations of the Judicial Conference of the United States. I
thank the Conference for its diligent efforts to improve our jury
system and look forward to testimony from its representatives as
vell as testimony from our other witnesses here today. I hope this
support will provide the needed impetus to transform these recom-
mendations into lsw. Among the provisions of this bill is one
authorizing injury coverage for all Federal jurors. Currently, only
those jurors who ere also Federal employees are eligible for cover-
age in the event of a duty-related injury.

The law governing such compensation, Public Law 93-416 en-
acted in 1974, failed to extend benefits to private citizen jurors.
However, in its report, the Senate Committee on Labor and Public
Welfare expressly supported coverage of all jurors, leaving that
clarification to the Judiciary Committee. Considering the fact that
8 years have passed since that recommendation was made, and
little if any opposition has surfaced, I believe it is time for action.
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While fortunately, juror mishaps are rare, district courts report a
number of instances where jurors have sustained injuries during
t}}e course of thqu' duty. In some cases, jurors have suffered finan-
cial loss for medical expenses or time absent from employment, but
because of their status as private sector employees Jacked the eligi-
bility to obtain compensation. The problem addressed by this pro-
posal may be small In numerical and financial dimensions. But as
a matter of equity, it is vital that jurors be afforded the same fi-
nancial protection against injuries occurring during their service as
any other Federal employee who is injured either on the job or
while on court leave to perform jury duty.

The remaining two sections of this bill stem from Judicial Con-
ference _studies to implement a more efficient and Government
cost-saving jury administration. The first section is a fine-tuning of
the Jury System Improvements Act to specifically authorize the re-
payment of attornsys’ fees when the counsel is publicly funded
thus assuring reimbursement of taxpayer money used in these spe:
cific cases. The second section, related to delivery of juror sum-
monses, will likely save the court administratios budget several
hundred thousand dollars each year. I will defer to our able wit-
nesses from the Judicial Conference to expound on these recom-
mendations and the specific savings expected from each.

INTRODUCTION OF WITNESSES

I would like to welcome all of our witnesses today, Mr. Timoth

. , . y T y
ffc}\lf;;fngxfige Emmet Clarie, Judge Miles Lord, and Mr. Herbert

r. Finn is Deputy Assistant Attorney General for the

Legal Policy and will be representing the Department ofOthf}sctﬁcg

Representing the U.S. Judicial Conference will be Judge Clarie
and Judge Lord. Judge Clarie is chief judge of the District of Con-
nectjcut and serves as chairman of the Conference Committee on
Operation of the Jury System. Judge Lord is a former U.S. attor.
ney and attorney general for the State of Minnesota. He currently
serves as chief judge for the District of Minnesota. Accompanying
Judge Clarie and Judge Lord is William Burchill, Deputy Counsel
for the Administrative Office of the U.S. Court.

’Representmg the American Bar Association is Mr. Herbert Hoff-
man. Mr. Hoffman is former director of the ABA’s Washington
office and serves as a member of the ABA special committee on co-
ordination of Federal judicial improvements.

I want to thank each of the witnesses for consenting to be with
1L;festoday. We appreciate your taking time from your busy sched-

Before we begin testimony, I w i
octore w thegr n fest y ould ask that the bill, S. 2863, be

[Text of S. 2863 follows:]

[S. 2863, 97th Congress, 3d Session]

A BILL To amend title 28 to provide protection to all jurors in Federal cag

gﬁﬁ%’;ﬁ’f nf“%x;ljurors in protecting their employment rights, and authorizing

Be it enacted by the Senate and House of Representatives of the United States of

America i i f title £ i
4 afﬁéﬁi’déﬁ Eongress assembled, That section 1875(d) of title 28, United States Code,

es to clarify the compensation of
the service of jury summonses by
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(1) by inserting “(1)” inimediately after “(d)”’; and
(2) by amending paragraph (2) to read as follows:

“2) In any action or proceeding under this section, the court may award a pre-
vailing employee who brings such action by retained counsel a reasonable attorney’s
fee ag part of the costs. The court may tax a defendant employer, as costs payable to
the court, the attorney fees and expenses incurred on behalf of a prevailing employ-
ee, where such costs were expended by the court pursuant to paragraph (1) of this
subsection. The court may award a prevailing employer a reasonable attorney’s fee
as part of the costs only if the court finds that the action is frivolous, vexatious, or
brought in bad faith."”.

SEc. 2. (a) The second paragraph of section 1866(b) of title 28, United States Code,
is amended to read as follows:

“Each person drawn for jury service may be served personally, or by registered,
certified, or first-class mail addressed to such person at his usual residence or busi-
ness address.”.

(b) The fourth paragraph of section 1866(b) of title 28, United States Code, is
amended to read as follows:

“If such service is made by mail, the summons may be served by the marshal or
by the clerk, the jury commission or their duly designated deputies, who shall make
affidavit of service and shall attach thereto any receipt from the addressee for a
registered or certified summons.”.

Skc. 3. Chapter 121 of title 28, United States Code, is amended—

(1) by adding at the end thereof the following:

“§ 1877. Protection of jurors
‘(a) Subject to the provisions of this section and title 5 of the United States Code,
subchapter 1 of chapter 81, title 5, United States Code, applies to a Federal grand or
petit juror, except that entitlement to disability compensation payments does not
commence until the day after the date of termination of service as a juror.
“(b) In administering this section with respect to a juror covered by this section—
“(1) a juror is deemed to receive monthly pay at the minimum rate for grade
GS-2 of the General Schedule unless his actual pay as a Government employee
while serving on court leave is higher, in which case monthly pay is determined
in accordance with section 8114 of title 5, United States Code, and
(2) performance of duty as a juror includes that time when a juror is (A) in
attendance at court pursuant to a summons, (B) in deliberation, (C) sequestered
by or'tlier (:if a judge, or (D) at a site, by order of the court, for the taking of a
view."; an
(2) by amending the table of sections for such chapter by adding after the
item relating to section 1876, the following:
“18717. Protection of jurors.”.

SEc. 4. Section 8101 of title 5, United States Code, is amended in paragraph (F) of
subsection (1) by striking out “juror” through the end of such paragraph and insert-
ing in lieu thereof “juror;”. _

Senator GrassLey. Our first witness today, already at the table,
is Mr. Finn, with the Department of Justice. I would state to you
that your entire statement will be placed in the record. It is rela-
tively short anyway, I realize, and you may pursue whatever
course you desire, of either summary or reading.

STATEMENT OF TIMOTHY J. FINN, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, OFFICE OF LEGAL POLICY, DEPARTMENT OF

JUSTICE

Mr, FinN. Thank you very much, Senator. I will summarize my
statement.

I am very pleased to appear before the Subcommittee on Agency
Administration to state the support of the Department of Justice
for S. 2863. As you noted, these proposals were initially submitted
to Congress by the Administrative Office of the U.S, Courts on
behalf of the Judicial Conference of the United States.
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We have reviewed the rationale advanced by the Judicial Confer-
ence 1n recommending passage of this bill, and we find it persua-
sive, Section 1 of the bill would allow the court to tax a defendant
employer the attorney fees incurred by the Government for a
court-appointed attorney representing a juror who prevails in an
action against an employer under seccion 1875 of title 28 of the
United States Code. Section 1875 provides a Federal cause of action
in favor of an employee whose employment rights are infringed by
his emplgyer as a result of the employee’s jury service. Az you
know, it is already proviled by section 1875 that first, such an em-
ployee may have a court-appointed attorney to be paid out of Gov-
ggl;?g;;; fm}lds, azuf‘l serilqnd, that a court may award a prevailing

e who retain. his own coun !
aggin:p th? d%fellzdant el sel reasonable attorneys’ fees
ection 1 of this bill would provide that the attornevs’
prevailing employee with a court-appointed attorney };iat;ﬁsfg rb2
taxed against the defendant employer by the court. it certainly
seems to us incongruous that an attorney paid directly by a pre-
vailing employee may have his fees reimbursed by the defendant
employer when, in an identical case, with a court-appointed attor-
ney, the Governmen@ is left paying the fees. The proposed revision
would increase the Incentive of private employers to vrotect the
g;né)glcggﬁgg ;éghtsf of Jutxi;)rsGand would shift the financial burden
ion from the Go i {0y

insaplzroprgate on fr vernment to an offending empioyer
. Section 2 of the bill would allow district courts the o tio -
Ing jury summonses by regular first class mail, Ag yolzlofl(s)g:l'
under current law, they are limited to personal service of regis:
tered or certified mail. The efficiency and cost arguments advanced
by the Judicial Conference in favor of this proposal are obvious and
persuasive. The Congressional Budget Office has estimated that
savings resulting from this simple change will be from $400,000 to
$600',OO'0 an_nually. Under this bill, the district court will, of éourse
retain its dlscretm_n to use registered or certified mail or personal’
Service in appropriate circumstances, for instance, before any sanc-
tions are sought against noncomplying recipients of summonses,

COVERAGE TO ALL FEDERAL EMPLOYEES

Finally, section 8 of the bill would extend Fed !
workmen’s compensation coverage to all Federal jur%i‘%l. ﬁngigggﬁi
l<}overage extends only to jurors who are already Federal employees’
Jury duty is, of course, a very important service to the Federal
Government, and it is desirable to assure that it will not result in
excessive ﬁnanmal_ burdens. Providing this additional protection
ggfgmst loss due to injury while on jury duty, however unlikely and
i\l/} requent such injury may be, is an inexpensive and fair measure

oreoever, it does. seem incongruous to us that the current lavs;
does not provide this protection to private citizens serving as jurors
when the protectlgp 15 accorded Federal employees servin as
Jurors as Wel’I’ as “individuals rendering personal service togtl*e
United States” similar to the service of a civil officer or empl l
of the United States without pay or for nominal pay. ployee

. S SO pees
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In sum, the Department of Justice finds the preposals of S. 2863
to be sensible and beneficial, and we support all of these reforms.

I greatly appreciate, Senator, the opportunity to express our sup-
port for this legislation, and I would be happy to answer any ques-
tions you might have.

Senator GrassLey. Well, Mr. Finn, I want to thank you for your
testimony and also thank the administration and your Department
for the legislation. I have a couple of questions that I would like to
ask as an extension of some things not covered in your statement.
Do you see any problem in placing all Federal jurors within the
protection of the Federal Employees Compeasation Act by foresee-
ing ax;.y inordinate opportunities for abuse, or any duplicating cov-
erage’

Mr. FiNN. That is a question we have not studied, but we are not
seriously concerned with that problem, no.

Senator GrassLEy. Our bill as drafted does not provide injury
compensation to jurors for injuries sustained when traveling to the
courthouse from their homes. What is the view of the Justice De-
partment as to whether this coverage should be provided or not?

Mr. Finn. Well, again, that is a question we have not thoroughly
researched. I do know that the Federal Employeces Compensation
Act currently covers injuries that are sustained while in the per-
formance of duty. It is not the law currently that mere travel to
and from a place of work, a Federal place of work, is in every in-
stance considered to be conduct in the performance of duty such
that any injuries incurred would be compensable. I believe there
are some cases indicating that if you are considered to be in the
zone of special danger incident to employment, or if you are on the
premises traveling to and from work, then perhaps you might be
covered by the Federal Employees Compensation Act. I have not
researched to see whather there are any contrary administrative
constructions of this issue by the Department of Labor, but since
the normal rule is that simply traveling to and from work is not
compensable, I really see no reason to treat jurors any differently.
I understand that in the House, the bill did say that any injuries
sustained traveling to or from work would be compensable under
the Federal Employees Compensation Act, and I think that that
kind of rule clearly sweeps too broadly. The purpose here, I think,
is to treat jurors the same as any other Federal employees. There-
fore, I would favor your version, which does not include that partic-
ular provision.

Moreover, I would suggest that the rule that injuries incurred
during normal travel to and from work, the rule that such injuries
are not compensabie, is probably a good one, since the Federal Em-
ployees Compensation Act is meant to cover injuries incurred in
performing Federal duties and is not general auto accident insur-
ance. So I would, in sum, favor your version.

Senator Grassiey. Well, I have no {uirther questions. I want to
thank you again not only for your testimony, but also, additionally
for the study you have given to this subject and the help you have
given tc the committee, as well as to my staff.

Thank you very much.

Mr. FiNN. Thank you, Senator.

[The prepared statement of Mr. Finn follows:]



PREPARED STATEMENT oF TivotHy J. Finn

Mr. Chairman andg Members of +the Subcommittee: )

I am pleased to appear before the Subcommittee on

Agency Administration to discuss the views of the Department of

Justice on S, 2863.

5. 2863 would amend several U.S. Code Provisions
relating to federal jury service by: (1) allewing the court to

tax defendant employers feos angd costs ‘incurred by the government

for Court-appointed attorneys representing jurors who Prevail in

Suits to protect their employment rights; (2) authorizing service

of jury summonses by regular first class mail; ang (3) extending

Federal Employees' Compensation aAct coverage to jurors. These

Proposals wers initially submitted to Congress by the Adminis-
trative Office of the Untied States Courts on behalf of the

Judicial Conference of the United States. 1/

The Administration has Previously stated its support

for these proposals in testimony on the substantially identical

bill in the House of Representatives, H.R. 4395, 2/

The three changes Proposed by the bill are intended to
encourage jury service, make it more fair, and improve the effi-

clency of court administration, These purposes are obviously

1/ Letter of May 20, 1981,

f .
Thomas P. 0'Neill. Tom William E. Foley to Honorable

Y General Timothy J,
i : H.R. 4396, and H.R, 4395 bef
the Subcommittee on Courts Civil IAL +R. efore
Administration of Justice of iberties, and the

the Committee on the i
ggagye United States House of Representatives (Jungug;?iary

s,

R ——
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important, and the bill's provisions seem reasonable means to
those ends. We have reviewed the rationale advanced by the
Judicial Conference in recommending passage of this bill, and we
find it persuasive. The Judicial Conference has, of course, par-
ticular expertise in this area and has made what appears to be a

thcrough study of the need for these changes.

A. Taxation of Juror Attorney's Fees Against Emplovyers

Section One of the bill would allow the court to tax a
defendant employer the attorney fees incurred by the government
for a court-appointed attorney representing a juror who prevails’
in an action against an employer under Section 1875 of Title 28
of the United States Code. Section 1875 provides a federal cause
of action in favor of an employee whose employment rights are
infringed by his employer as a result of the enmployee's jury ser-
vice. It is already provided by Section 1875 that (1) such an
employee may have a court-appointed attorney, to be paid out of
government funds (28 U.S.C. § 1875(d)); and (2) a court may award
a prevailing employee who retains his own counsel reasonable
attorney's fees against a defendant employer (28 u,s.cC.

§ 1875(4) (2)).

Section One of S. 2863 would provide that the attorneys
fees for a preQailing employee with a court-appointed attorney
may also be taxed against the defendant employer by the court.
It is certainly incewgruous that an attorney paid directly by a
prevailing employee may have his fees reimbursed by the defendant
employer, when in an jidentical case with a court-appointed attor-
ney, the government is left paying the fees. The proposed
revision would increase the incentive of private employers to
protect the employment xrights of jurors and would shift the finan-
cial burden of litigation from the government to an offending

employer in appropriate cases.

eom g
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B. Service of Jurvy Summonsesg

Scetion Two of the bill would allow district courts the
option of serving jury summonses by regular first class mail;

under current law they are limited to personal service and regis-

tered or certified mail.

The efficiency and cost arguments advanced by the
-udicial Conference in favor of this proposal are obvious and
persuasive. The Congressional Budget Office estimates that

savings resulting from this simple change will be from $400,000
to §600,000 annually. 3/

F

Under this bill, the district courts will, of course,
retain their discretion to'use registered or certified mail oxr
personal service in appropriate circumstances. Thus, we would
expect that service by first-class mail would t_pically be
followed by the more formal, better-documented means of summons
service before any sanctions are sought against non-complying
recipients. We can see, however, no reason to require more

formal or expensive service for the great majority of routine

jury summonses., :

C. Coupensation for Injury to Jurors

Section Three of the bill would extend federal employees
workmen's compensation coverage to all federal petit and grand ‘
jurors. At present, coverade extends only to jurors who are
already federal employees. Jury duty is an important service to
the federal government, and it is, of course, desirable to assure
that it will not result in excessive financial burdens. Providing
this protection against loss due to injury while on jury duty -~

however unlikely and infrequent such injury may be -~ is an inex~

3/ H.R. Rep. 97-824, 97th Cong., 2d Sess. 26 (1982).

s ah%‘m
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pensive and fair measure. Moreover, it geems incongruous that
the current law does not provide this protection to private citi-
zens serving as juroxrs when the protection iz accorded to federal
employees serving as jurors (5 U.S.C. §§ 8101(1) (), 8101(1) (F))

and to "individual([s] rendering personal service to the United

States similar to the service of a civil officer or employee of
ihe United States, without pay or for nominal pay" (5 U.S.C.
§ 8101(1) (B)).

In sum, the Department of Justice finds the proposals of

S. 2863 to be sensible and beneficial. We support all of these

reforms.

I greatly appreciate the opportunity to express our
support for this legislation.

Senator GrassLiy. I will call the next group: Judge Clarie, Judge
Lord, and also Mr. Burchill.

Judge CrarIE. Would you prefer, Senator, that I stand? o

Senator GrassLeEy. Well, most everybody sits, because I think it
is rﬁore comfortable, but you can do whatever you are comfortable
with.

Judge Lorp. Why don’t you have him do whatever he makes
them do in his court? ,

Judge CrLARIE. Well, when I am in Washington, I want to do what
everybody else does.

Senator GrassLry. Well, I have great respect for judges, and I am
going to let them make their own determination, as long as it is
within the ruies of the Senate.

I have already introduced you, so I will not go back through that,
but I will ask you to proceed as you three felt that it would fit in
best to your testimony, in the order that you would like.

STATEMENT OF JUDGE T. EMMET CLARIE, CHAIRMAN, COMMIT-
TEE ON THE OPERATION OF THE JURY SYSTEM, AND CHIEF
JUDGE, U.8. DISTRICT COURT FOR THE DISTRICT OF CONNECTI-
CUT; CHIEF JUDGE MILES LORD, US. DISTRICT COURT FOR
THE DISTRICT OF MINNESOTA, ACCOMPANIED BY WILLIAM R.
BURCHILL, JR., DEPUTY GENERAL COUNSEL, ADMINISTRATIVE
OFFICE OF THE U.S. COURTS

Judge CrArie. Very well, Thank you, Senator, As a representa-
tive of the Judicial Conference, I am very pleaged to have the op-
portunity of being here to speak to you and through you to the

e
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members of your committee. As you know, this bill comprises three
distinct proposals with respect to jury selection and service in the
U.S. District Courts.

First, it would extend the coverage of the Federal Employees’
Compensation Act to all Federal jurors, providing compensation to
them for any physical injury which might be sustained in the scope
of their jury service. Second, it would amend the statute regulating
Federal jury selection to permit summonses for jury service to be
served upon the prospective jurors by ordinary first class mail at
the election of the district court, in addition to the existing alterna-
tive method of personal service and service by registered or certi-
fied mail.

And finally, the bill would make a technical amendment to the
statute protecting the employment of Federal jurors, 28 U.S.C.
1875, to expressly authorize the taxing of an attorney’s fees on
behalf of an aggrieved juror against an employer who has violated
the duty imposed by section 1875, when such fees have been ad-
vanced by the United States,

S. 2863 STRONGLY SUPPORTED

In summary, the Judicial Conference strongly supports S. 2863 in
all of its facets. Indeed each of the proposals now embodied in
S. 2863 has been endorsed on several occasions by the Conference
upon the recommendation of its Committee on the Operation of the
Jury System, on which I have been a member since 1976 and now
serve as chairman by appointment of the Chief Justice of the
United States. In particular, the Conference has long been con-
cerned with the situation of jurors who incur physical injury while
serving in the Federal courts, and it adopted its initial resolution
on this subject in 1974, urging the enactment of legislation very
similar to the present section 3 of S. 2863. I should add that the
U.S. Senate subsequently passed this measure as a part of S. 2074
in April 1978, but this aspect of S. 2074 failed of enactment in the
Houre of Representatives. Recently, however, the House Judiciary
Committee favorably reported H.R. 6872, of which title II contains
this and other features of S. 2868 in a very similar form.

At this time, I would like to address in more detail each of the
three distinct sections of S. 2868, and I shall then be pleased to at-
tempt to respond to any questions of the subcommittee.

The first section of S. 2863 would make a technical amendment
to 28 U.S.C. 1875(d), as enacted by section 6 of the Jury System Im-
provements Act of 1978, Section 1875 prohibits an employer from
discharging, threatening to discharge, intimidating, or coercing any
permanent employee as a result of the employee’s Federal jury
service or the prospect of being called for such service. This section
also provides a legal remedy to a juror who has been so aggrieved
by his employer, and subsection (d) thereof makes available a
gourt-?pomted attorney at the expense of the Government to a
JU!‘O}; demonstrating to the court such a claim having “probable
merit.

Subsection (d)(2) of section 1875 now authorizes the award of at-
torney’s fees as part of the costs to an employee prevailing against
his employer in such a lawsuit brought by retained counsel. How-
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ever, the existing language of this subsection leaves a gap in the
law as to the taxation of attorney’s fees where the court appointed,
and the Government paid, counsel for the employee-juror. This bill
would add to section 1875(d)(2) a sentence empowering the court to
tax, as costs payable to the court, the attorney fees and expenses
incurred by the United States on behalf of a juror for whom the
court has appointed counsel. This authority to tax attorney’s fees
under these circumstances is appropriate in order to reimburse the
United States for appropriated funds advanced on behalf of a juror
to redress the misconduct of his or her employer in respect to inter-
ference with the performance of Federal jury duty.

SERVICE OF JURY SUMMONS

The second phase is service of jury summonses. The second sec-
tion of this bill is also in the nature of a technical amendment to
the Jury Act at 28 U.S.C. 1866(b) to authorize the service of sum-
monses to prospective jurors by ordinary first class mail, as well as
by personal service and by registered or certified mail, at the dis-
cretion of the court. Section 1866(b) now requires the service of jury
summonses to be made personally or by registered or certified
mail. In practice, personal service is rarely employed, and the dis-
trict courts rely almost exclusively upon service by mail in the case
of these summonses.

The employment of registered or certified mail for this purpose
has the advantage of memorializing the receipt of the summons by
a juror, which is important in the event that voluntary compliance
with the summons is not forthcoming and the court must issue a
“show cause” order to the prospective juror or invoke the punitive
provisions of 28 U.S.C. 1866(g) for noncompliance. Fortunately, the
great preponderance of citizens summoned for jury service comply
voluntarily and appear as instructed. Thus, a record of the receipt
of the summons is not usually necessary.

On the other hand, the existing requirement of certified or regis-
tered mail is disadvantageous to efficient court administration in
that it necessitates added effort by clerks’ offices to prepare sum-
monses for service and to keep track of their return. Further, the
receipt of a certified or registered mail notice is alarming to many
prospective jurors, some of whom may try to avoid delivery of the
summons out of apprehension. Thus, the use of certified or regis-
tered mail may sometimes actually impede the effective delivery of
the jury summonses and reduce the level of voluntary compliance
by prospective jurors with the summons to appear in court.

S. 2863 would not interfere with the discretion of a district court
to continue to utilize certified or registered mail to serve its jurors
with summonses where local conditions or special circumstances
concerning a particular juror suggest this procedure. It would
afford to the district courts the additional alternative of employing
regular mail for this purpose when appropriate, thereby effecting a
savings to the Government in personnel man-hours and postal costs
and also, perhaps, expediting the delivery of summonses for Feder-
al jury duty. In recent months, several of our circuit judicial coun-
cils and circuit executives have estimated the potential monetary
savings to the Government from the adoption of this measure, and
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their findings in this respect have been furnished to the subcom-
mittee staff.

TO EXTEND ACT COVERAGE

The next phase is Federal Employees’ Compensation Act cover-
age. The purpose of section 8 of this bill is to extend to all Federal
jurors the coverage of chapter 81 of title V, United States Code,
popularly known as the Federal Employees’ Compensation Act.
Chapter 81 contains the statutory mechanism to compensate em-
ployees of the Federal Government for medical expenses and dis-
ability or death incident to personal injury sustained while en-
gaged in the performance of official duty. S. 2863 would provide
this same financial protection to citizens injured in the course of
serving on a jury in Federal court. As indicated, the Judicial Con-
ference originally urged such legislative action in March 1974 and
has renewed that endorsement on several subsequent occasions.

While the incidence of physical injury to jurors within the scope
of their jury service has fortunately been quite rare, the position of
the Judicial Conference in this matter is premised on the view that
the United States has a basic obligation to reimburse its citizens
who respond to the summons of a Federal district court and are in-
jured in the course of jury duty. Jurors render a high public service
in effectuating the constitutional guarantees of the sixth and sev-
enth amendments that there shall be the right to a trial by jury in
criminal and civil actions, as well as the fifth amendment right to
indictment prior to prosecution on felony charges.

As you know, Federal jurors are not in any sense volunteers or
seekers of such service. Instead, they are selected at random from
voter lists by the terms of the Jury Selection and Service Act of
1968 as amended, and they appear in response to judicial summons
at the risk of being found in criminal contempt for willful failure
to comply.

This act further provides at 28 U.S.C. 1861;

Itis * * * the policy of the United States that all citizens shall have the opportu-
nity to be considered for service on grand and petit juries in the district courts of

the United States, and shall have an obligation to serve as jurors when summoned
for that purpose.

Given the compulsory nature of jury duty and its high impor-
tance to our legal system, we submit that the Government should
in fairness compensate jurors for any personal injury incident to
that service.

At present, a juror who incurs physical injury has no recourse to
obtain reimbursement for consequential expenses unless he or she
can demonstrate negligent or wrongful conduct of a Government
agent as the proximate cause thereof and thus proceed against the
United States under the Federal Tort Claims Act. 28 U.S.C. 2671 et
seq. The requisite proof to meet this standard can be an impossible
burden in those many instances where accidental injury is not
readily attributable to any identifiable cause, but occurs in circum-
stances where the Federal Government, and virtually any private
employer, would readily and voluntarily compensate its employee
injured in the same manner without requiring any prerequisite
legal showing.

I
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CATCH-22 SITUATION

What sort of injuries are Federal jurors likely to incur in the
course of their service, and how frequent is such injury? In re-
sponding to these questions, we find ourselves in a kind of catch-22
situation, in that the absence of any finanical remedy for most
physical injuries to jurors in the past has greatly impeded the re-
porting and recording of such incidents. In recent years, the Ad-
ministrative Office of the United States Courts has been attempt-
ing to chronical these episodes and has asked the clerks of the dis-
trict courts to report instances of juror injury in their courts. The
Administrative Office has supplied to your staff what documenta-
tion we have been able to obtain on this subject.

In brief, we have reports of perhaps 35 personal injuries to Fed-
eral jurors over a period of several years. Most of these incidents
appear to involve falls in the courtroom, jury room, and adjoining
areas of the courthouse. There are also the inevitable instances of
heart attacks and other sudden illnesses occurring during periods
of jury service. In the latter situations, of course, the financial lia-
bility of the United States should and would, under this bill, be
limited to providing emergency first aid measures and transporta-
tion to the nearest hospital, since the illness presumably results
from a preexisting medical condition and would not be related to
the performance of jury duty as a legal cause.

Finally, it should be recognized that jurors must sometimes be
sequestered on an around-the-clock basis during trial, or more com-
monly, during deliberations. In addition, it is essential in the
course of certain trials to transport the jury to take a first-hand
view of imrovable physical evidence, such as an accident scene or
parcel of land being condemned. Both of these occurrences may
su}).];sct jurors to an enhanced risk of bodily injury in the event of a
mishap.

The equitable considerations which we find to support this aspect
of S. 2863 are buttressed by the fact that, under existing law, regu-
lar Federal employees who happen to be serving on jury duty in
the U.S. district courts continue to be covered by the Federal Em-
ployees’ Compensation Act during the term of jury service in the
same manner as they are protected in the scope of their ordinary
employment, Such provision was made by amendment to the Com-
pensation Act in 1974, adding 5 U.S.C. 8101(1XF) (Act of September
7, 1974, Public Law 93-416, 1, 88 Stat. 1143). Those citizens serving
on Federal juries who happen to be private sector workers—if they
should be injured in the course of that service—should, in fairness,
be accorded the same financial protection as is possessed by the
Federal employee who may sit beside them in the ijury box.

In further reference to this 1974 amendment, I should add that
the Senate Labor and Public Welfare Committee, in its report on
the bill which ultimately became Public Law 93-416, evidenced
agreement with the position of the Judicial Conference that similar
financial protection in the event of injury should be made available
to all Federal jurors. I should like to quote the following language
from the Senate report which speaks to this point, and I quote:

Furthermore, the Committee recognizes, and concurs with, the resolution of the
Judicial Conference of the United States, adopted March 1974, which calls for the
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coverage of all persons serving as Federal jurors, The Committee would urge that
such action be considered in conjunction with the matter of Federal juror compensa-
tion now being studied by the Senate Judiciary Committee. (S. Rept. No. 93-1081, 93
Cong., 2d sess.) reprinted in the 1974, “U.S. Code Congressional and Administrative
News,” at page 5347.

I want to emphasize that section 3 of S. 2863 would not accord to
jurors the status of Federal employees for any other purpose than
to bring them within the statutory scheme of chapter 81 of title V
relating to compensation for injury. The Department of Labor,
which is charged with the administration of the Federal Employ-
ees’ Compensation Act provisions, has in the past consistently re-
jected administrative claims for injury compensation by jurors who
were not regularly employed by the Federal Government. This bill
would alter that administrative construction.

Unlike previous versions of this legislation which would have di-
rectly amended title V of the United States Code, S. 2863 would ac-
complish its objective by adding a new section 1877 to chapter 121
of title 28, United States Code, referring to chapter 81 of title V
and making it applicable to jurors selected and serving under chap-
ter 121. This new section would also set forth certain definitions
ciritical to effecting its purpose. In particular, it would define the
performance of duty by jurors to include (1) their attendance at
court pursuant to summon; (2) periods of jury deliberation; (8) peri-
ods of sequestration by judicial order; and (4) their presence by
order of the court at a site for the taking of a view.

Section 4 of this bill would strike from 5 U.S.C. 8101(1) the above-
- described language in subparagraph (F) with respect to Federal em-
ployees serving as jurors and would amend this subparagraph to
refer simply to all Federal jurors,

Mr. Chalrmap, on behalf of the Judicial Conference, I thank you
for the courtesies extended to the Conference and to me, and, if
there are any questions, I shall attempt to answer them.

Senator GrassLEY. Before I hear from Judge Lord, I would like to
address the same question I asked earlier in regard to providing
Injury compensation to jurors for their travel to and from the
courthouse; does the Judicial Conference have a view on that?

Judge CLARIE. Yes. In respect to that, we were well aware that
ordinary employees in private industry do not regard compensation
as applicable until the person arrives at his place of employment.
However, in respect to Federal jurors, we must be mindful of the
fact that they were summoned from their home. First, they are
paid mileage from their homes to the courthouse. Actually, in a
sense, their duty starts when they leave home for the Federal
courthouse. Ordinary Federal employees do not receive mileage
from their homes to the courthouse, but jurors do, and they come
under compulsion. I think that is one of the factors which has to be
considered.

Second, when the Jury Committee of the Judicial Conderence
was_discussing this matter, Judge Bratton from New Mexico was

vitally interested in it and then Judge Enright f .
who had sat up in Alaska, said: & ght from San Diego,

Well, you know, one of the greatest potential hazards of these people in Alaska is
that they come Jong distances; some come by dogsled, some com% b[;' airplane, and
their airplanes are not in too good condition—they are sort of brush-hoppers, so to
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speak—-and actually, they run great rigks in answering that summons and coming
to the courthouse.

And the Jury Committee felt very strongly about the fact that,
since jurors are summoned from their homes and are being paid
from the time they leave home, they should be within the purview
of the law,

Third, the Administrative Office advises me that where a Feder-
al employee is a Federal juror and is injured between his home and
the courthouse, the Labor Department, in the few cases that have
occurred, so construes him to be on duty as a Federal juror, so why
shouldn’t it naturally follow that the man who is not a Federal em-
ployee should be treated likewise. . )

S)c’enator GrassLEY. We are going to hear testimony later which
points out that the awarding of attorney’s fees and expenses may
include payments for travel, telephone, other expenses, and sug-
gests we further define what expenses are taxable. Do you think
that that definition is necessary or advisable in this legislation?

Judge Crarig. I personally do not think it is necessary, Senator,
for this reason. In fact, I had one of my first cases, after 22 years in
the court—no, not 22, 21; I am starting my 22d this September—we
had one case just like this about 3 months ago where a juror was
fired after he had completed his jury services. Had he been fired
while the jury was in session and so disrupted him and the court,
there might have been a reason for citing his employer in for con-
tempt, but this occurred immediately following when he went back
to work. And he asked for the appointment of an attorney, and the
court appointed him an attorney under the Criminal Justice Act—
a capable, young attorney—and he brought suit, and then he had
to get a deposition of the parties, and that was going to cost about
$150 for a stenographer, and so much per page for a transcript, and
that was allowed. And then, lo and behold, before the time came to
be heard in court, both parties agreed on a settlement. But the at-
torney had to be paid out of Federal funds, and there was the $150
depositicn, and there was about $500 or $600 in attorney's fees that
had accumulated, out of Federal funds under the Criminal Justice
Act.

Now, under this bill, that man, the employer, should have been
taxed for that. He was the one who caused this whole problem, so
that the Government had to pick up the bill because there was no
provision under the law. Now, if this same man'had. re_tamed his
own attorney, then in the settlement or otherwise, if it came t’o
court, the court had the authority to tax the cost of the attorney's
fees—reasonable attorney’s fees—and the cost of the deposition
against the employer, provided it was found that he was wrong in
his conduct, in his act. _

Senator GrASSLEY. Thank you very much. One last question. You
mentioned that a majority of prospective jurors do comply volun-
tarily with summonses under the present method of delivery. If the
regular mail option is implemented, do you foresee that high rate
of compliance continuing, or if not, what recourse is available?

Judge CrariE, I do not think it is going to provide any apprecia-
ble difference, Senator, for this reason. Especially among minority
groups and some of the less-educated groups, who shy away from
registered mail from official sources, they will not pick up their
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I have gone up into the Boundary Waters canoe area with some
jurors who had heart problems, and we tried to accommodate the
viewing of this land tk..* we were condemning by being especially
careful of those people—which brings me to another point. In the
prepared remarks, Judge Clarie has stated that heart attacks and
things of that kind would not be covered. I think it is very danger-
ous to have this in the legislative history, because more and more,
they are awarding damages for stress-related injuries; if somebody
took that remark and said a juror who is put under a terrible
stress, or has to walk up a hill on a view, or something like that,
and has a heart attack, he could not recover. If we just left that
part alone, or by these remarks perhaps even help to straighten
out the legislative history, it is not contemplated that all stress-re-
lated injuries be excluded, but only traumatic injuries. We intend
to go by the usual rules that apply to people who are hurt on the
job. And people with heart attacks, if it can be attributed to the
job, are sometimes compensated; others are chargeable to natural
causes.

I could go on with a litany of the things that I have seen and the
fears that I have had about jurors getting hurt. When they first get
their summons, as was mentioned in Judge Clarie’s testimony, they
are scared, they are excited. You, perhaps yourself, Senator Grass-
ley, have had the experience of going to a small town on a cam-
paign and get a local volunteer driver. And you are not well ad-
vised to do that, because if he gets a Senator in the car, he will go
right through the stoplight; I have ridden with them. And they get
excited. It is a special mission they are on, you see, and caution is
abandoned.

And this happens to jurors. They get that piece of paper. They
are excited. Mama is on the farm, and she says, “Dad, you gotta
drive me,” and Dad gets in the car, and they head for the big city,
and they have never, or seldom, been there, and then to find a
courthouse instead of Dayton’s department store, or something like
that, that is a real problem. And honestly, I have seen them go
down the street, and I can spot them. I can see them coming. “Just
a minute. Where are you going?”’ That is, the farmer that comes
into town. You have seen them.

Well, the jurors are that way. It is a panic. They are much more
accident-prone when they are in that condition. And I am address-
ing my remarks now to whether or not they should be compensated
from portal to portal, frem the home back.

There is another thing that distinguishes them from the ordinary
Federal worker and that is that, with the Federal worker, it is up
to him where he lives, and it is up to him where he takes the job.
He can move close to the job, he can commute. You get a pattern of
travel. He is calm, collected. He can join a carpeol. Jurors are, in
many instances, discouraged from joining carpools. They are sup-
posed to remain by themselves. They have that problem of coming
downtown, after arriving in the city, to stay at a hotel. Now I think
we can bring them in from all over the State into one central loca-
tion. There was a provision before that certain mileage precluded
them—that is gone now, isn’t it?

Mr. BurcHirL, Yes, It would depend on the jury selection plan
that the particular district court has, but if the jury selection plan

.
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registered mail, because they know, or they think it is trouble of
some kind. So if they get a letter in the ordinary course of events,
and it is a summons, and they open it and read it, they are ordi-
narily going to comply. If they do not comply, they will be treated
like anyone else; they would be contacted further, either by regis-
tered mail, or the marshal would serve them personally and tell
them, “Look, you had better show up down there, or else you are
going to have problems,” and most people conform.

Senator GrassLEy. Thank you very much, Judge Clarie.

Judge Lord, you have had extensive experience in the courtroom
and with the direction of jurors. Can you tell us a little about why
you believe there is a need for this legislation and what experience
you have had with juror injuries?

Judge Lorp. Senator, as you perhaps know, I did not start this as
a part of the regular judicial machinery. I had an occasion where
someone was hurt and wrote to the committee, and here I am, now
incorporated by the Judicial Conference, and that is perfectly ap-
propriate. But I do not have all of the background that they have. I
have my own experience only to rely on.

PERTINENT ANECDOTE

Just a little anecdote as to how this can happen maybe will tell
you more than a lot of statistics. The railroad is required to furnish
a safe place in which its employees are to work. I had a man who
was injured on top of a big ore dock where they ship taconite pel-
lets; they are all round, like little marbles, and just as hard. We
had to go up and look at the place where the man had fallen off
the train. There was a dispute as to where the train had gone,
what its movements had been, and so forth.

So I took the jury up there, and I was not in a position where I
could caution them very much. If I said, “Look out for these taco-
nite pellets, they are very dangerous,” I would have characterized
the workplace and it probably would have been a prejudicial
remark. So I took them up there, and we walked over the place,
and when we got through, somebody said, “One lady is hurt.” I did
not even see her, but she had stepped on these taconite pellets on
top of a railroad tie, and taken a pratfall. She was an older lady,
about 74, and had injured her hand and her bottom and her leg
and so forth. So we took good care of her, but on inquiry as to
whether or not we could pay the doctor bills and so forth, we found
there was no such thing as workmen’s compensation for her, or
any kind of coverage. And that alarmed me, not just because of her
alone, but because of the terrible position we put people in. I have
taken people out at night into railroad yards, to check the light
condition. And that is a command performance. They cannot even
back out—like an ordinary workman who has a union contract
that says he does not have to go into a dangerous place. Well, any
judge with good sense would not take them into a very dangerous
place, but for some people, the same one place is more dangerous
than it is to another. A big, fat, heavy juror is in a real trouble
spot compared to a younger person, and yet, you cannot select the

jury to keep the older people off, so they get put i iti
they should not be. y get put in positions where
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is districtwide, there is no restriction on their being summoned and
their being reimbursed for travel expenses from anywhere within
the judicial district, which in Judge Lord’s district is the entire
State of Minnesota.

Judge Lorp. To add to that, when they get to the courthouse,
after having had all their troubles that they have, they find their
way to the courtroom, and they are herded, in a way like cattle—
no matter how gentle you are, when you are trying to move 12 or
15 or 20 people at a time, a certain mob psychology sets in. They
will walk right out of the jury box and step into thin air. I have
had half a dozen of them fall, even though I am particularly con-
scious of that and warn them at all times. We have had to paint
our steps several different colors, and sometimes I put up a little
gate and make them open the gate. But they are liable to get hurt,
and falls are the worst part of it.

Senator GrassLeY. Do you have anything else?

Judge Lorp. No, I am about wound up on that. I will talk on any
given subject, if you ask me, though. If you want to ask me those
questions, I am ready.

The question of the jury fee costs, whether they should put tele-
phone and that in, if you just say “costs,” period, the courts have
construed that a thousand times, and you fall into a familiar brack-
et. Lawyers do not necessarily list all phone calls and itemize ev-
eryihing. They may just raise the fee a little bit and wrap it all in
one package.

Senator GrassLEY. Do you have anything you want to add?

Mr. BurcHirL. No, thank you, Senator Grassley. That concludes
our statement.

Senator GrassLey. OK. I want to thank all of you from the Judi-
cial Conference. Thank you very much for your participation.

Senator GrassLEY. I will call our next witness now.

Please proceed, Mr, Hoffman.

STATEMENT OF HERBERT E. HOFFMAN, SPECIAL COMMITTEE ON
COORDINATION OF FEDERAL JUDICIAL IMPROVEMENTS,
AMERICAN BAR ASSOCIATION, ACCOMPANIED BY ROBERT
TORRESEN, LAW STUDENT INTERN, WASHINGTON OFFICE

Mr. HorFMAN. Thank you, Mr. Chairman.

As you indicated, I am the immediate past director of the Wash-
ington office of the American Bar Association, having held that job
for a little over 7 years. Prior to that, I was a counsel on the House
Judiciary staff for 3 years, and in the Department of Justice from
1948 to 1971. In all of those experiences, my work has really fo-
cused on courts, the administration of justice, the activities of law-
yers and judges. It is with that background that I am pleased to be
able to appear before you in support of this legislation as a repre-
sentative of the American Bar Association,

The association, as you know, is the largest professional associ-
ation in the world, having among its members 300,000 lawyers and
judges from all around the country. This past summer, the associ-
ation’s House of Delegates, 325 members, approximately, from all
over the country, endorsed without dissent legislation such as you,
Mr. Chairman, have introduced in the Senate.
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I am pleased to be accompanied by Robert Torresen, a law stu-
dent intern in our Washington office who has worked considerably
on ti'?is subject. The association is greatly indebted to him for his
work.

Senator GrassLEY. Thank you, Mr. Torresen, for your work.

Mr. HorrMmaN. You have indicated that my complete statement
will be placed in the record, so I will not read it. Rather, I would
make a few observations with respect to each of the sections.

TAXATION OF ATTORNEY FEES

First, on the taxation of juror attorneys’ fees, the prospect of
being taxed attorneys’ fees serves as a strong deterrent to employer
misconduct. Clearly, as a matter of equity, and common sense, an
employer who is found to do the acts prohibited should not reim-
burse the Government for funds it pays for a Government-appoint-
ed attorney, just as he would compensate an empioyee for funds
paid to an attorney privately employed.

However, I do think the subcommittee should take a close look at
the question of “expenses” incurred on behalf of a prevailing em-
ployee. It appears to me that the word “expenses” is so ambiguous
as to leave a lot of rcom for various interpretations. It may be that
in the course of time, just as occurred with the Criminal Justice
Act, what are or are not compensable expenses will finally be de-
termined.

There is another aspect of the expense question which I think
the subcommittee needs to look at, which I do not believe has been
touched on by any of the other witnesses, either here or in the
House. If I am correct, expenses are not reimbursed for employers
who are successful or for employees who are successful with pri-
vately retained counsel. It strikes me that all three—the employer,
the employee with privately retained counsel, and the employee
with court-appointed counsel—should or should not be reimbursed
expenses. I am not aware of any rationale for treating any one of
these groups, as is done here, differently from the other two

groups.
SERVICE OF JURY SUMMONSES

With respect to the service of jury summonses, the arguments
are quite persuasive in support of your legislation. Ordinary mail
will reduce costs and it will reduce the burdens on clerical employ-
ees of the court system. Many people consider registered or certi-
fied mail bad news, and they will not pick up or sign for such mail.
Also, registered or certitied mail creates a tremendous inconve-
nience for many of those whom we are going to ask to serve the
country on jury duty, because they are at work during the day
when the mail is delivered at home, and must make a special trip
to the post office to pick up the certified or registered mail. There
is no reason to have them do that, particularly when our court
system tells us—and I would imagine this certainly is the fact—
that most people will respect a jury summons and appear.

I suggest that the committee give consideration to one further
change with respect to the service of jury summonses. It seems to
me that the statute should be amended to eliminate the use of reg-
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istered mail. When the legislation was enacted to create certified
mail along with registered mail, it was done so as a way of giving
people security with respect to the delivery of mail, at lesser ex-
pense.

With return receipts available for certified mail, just as with reg-
istered mail, there really is no reason for sending a jury summons
by registered mail. As I understand it, registered mail is generally
used for matter that has intrinsic value of its own, and certified
mail is generally used for documents which have no intrinsic value
and are sent through the mail. My suggestion would be that the
legislation be amended so that registered mail is no longer an al-
ternative to be used by tbe courts. That would result in a saving of
dollars to the Government on those occasions when a person does
not respond to the ordinary mail, and a return receipt, secure mail
must be used.

COMPENSATION OF INSURED JUROR

With respect to compensation for jurors, section 8 of the bill,
there really is no good reason why a private citizen, injured per-
forming his public service, should not be taken care of as is a Gov-
ernment employee who is on jury duty.

The witnesses before me have noted the definition of when a
juror is deemed to be in the performance of duty. In the bill which
you introduced at the request of the Judicial Conference, travel
from home to the courthouse and back is not covered. In H.R. 6872,
which is the House legislation to which other witnesses have re-
ferred, and which, by the way, passed the House this past Monday,
such travel is covered.

I believe it was Judge Clarie who indicated that Federal employ-
ees are covered portal to portal under the Compensation Act when
performing jury duty. If that is so, I know of no reason why private
citizens should not be, If it is not so, it may well be, for the reasons
given by the judges who have testified, that a private citizen who is
summoned to do jury duty should nevertheless be paid from the
time he leaves his home to the time he gets back, if injury occurs
which is related to his travel for the purpose of doing jury duty.

Many of these people perform jury duty at considerable sacrifice.
For example, persons who have retail shops, with no employees
must close their shops 1 order to go to perform jury duty; they cer-
tainly do not get reimbursed adequately for that.

I have nothing further to add to my prepared statement, but I
would be pleased to respond to any questions you may have.

Senator GrassLEY. I had a couple of questions I was going to ask
you, but they are already answered by your testimony and by what
you have just said. So, thank you very much for your testimony.
The two questions, as I have indicated, that I was going to ask you,
you have already answered. '

I want to thank not only you, but all of you, once again for your
testimony. Hopefully, we will be able to move this bill yet this
year, particularly considering the fact that it looks like we are
going to have a lame duck session now, and so even though it is
late in the session, your testimony is a very important part of expe-
diting this legislation.

[The prepared statement of Mr, Hoffman follows:]
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PrePARED STATEMENT OF HERBERT E. HoFFmaN

Mr. Chairman and Members of ihe Subcommittee:

I am Herbert E. Hoffman, former Director of the Washington
Office of the American Bar Association and current member of
the ABA's Special Committee on the Coordination of Federal
Judicial Improvements., 1 appear belore you to present the
views of the Association on $.2863, a bill to amend existing
laws relating to the performance of federal jury duty in
United States district courts, Each of the bill's three provi-
sions was endorsed by the ABA House of Delegates at its most

recent Annual Meeting.

TAXATION OF JUROk ATTORNEYS' FEES

Under present law, an employee is protected from discharge,
threat of discharge, intimidation, and coercion by an employer
by reason of such employee's service as a grand or petit juror
in federal court. Section 1875 of Title 28 of the U.S. Code
provides that a juror who has been so aggrieved may bring an
action against his employer for damages, injunctive relief, and
a civil penalty, and that the court may aproint a government-
compensated attorney upon a finding of probable merit in an
employee's claim,

Subsection (d)(2) of Section 1875 further provides that
when an employee has retained his own counsel, the court may
award a.reasonable attorney's fee as part of the costs to an
employee who ultimately prevails., The subsection also provides
that the court may award a prevailing employer a reasonable
attorney's fee as part of the costs if the action ié found to
have been frivolous, vexatious, or brought in bad faith.

Subsection (d)(2) does mot explicitly provide, however,
for the taxation of an attornmey's fee against an employer in a

situation where a juror's counsel has been appointed by the

11-792 0 ~ 83 « 4

3 s




22

court and compensated from govetnﬁent funds. 8.2863 would

amend 81875(d) (2) expressly to authorize the court to tax a
defendant employer, as costs payable to the court, the attorney's
fees and expenses incurred on behalf of a prevailing employee

for whom the court has appointed counsel.

Because the prospect of being taxed attorneys' fees serves
as a strong deterrent to cmployer misconduct, such taxation
should be allowed regardless of whether an individual has re-
tained counsel at his own expense or has been assisted by a
court-appointed attorney compensated by the government. Addi-
tionally, as a matter of equity, there is as much reason to
reimburse the govermment for funds spent to protect a jurox's
employment rights as there is to allow a private citizen to
recover such costs. The American Bar Association therefore
supports the enactment of legislation to provide for the taxing
of attorneys' fees as court costs for a court-appointed attorney
in an action bgought by a juror to protect his employment rights.

I would urge the Subcommittee to examine carefully, however,
the language in S.2863 providing for the taxing of "expenses
incurred on behalf of a prevailing employee,' I understand
that this language is modeled after the Criminal Justice Act,
under which courts have allowed payment for investigative,
expert witness, telephone, travel, xeroxing and other expenses
"reasonably incurred." Further definition or guidelines with

respect to which expenses are taxable may be needed,

SERVICE OF JURY SUMMONSES

Section 2 of $.2863 would amend existing law with respect
to the manner of serving summonses upon prospective jurors,
summoning them to court for jury service, 28 U.5.C. 81866(b)
presently requires that these jury summouses be served either
personally or by registered or certified mail. In practiece,
such summonses are now served nearly always by registered or

certified mail rather than personally. S.2863 would authorize
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the service of such summonses by regular, first-class mail as
well as by the methods of service presently authorized. .
The service of jury summonses by ordinary mail would
significantly reduce mailing costs. Congressional Budget Office
Director Alice Rivlin has recently estimated postage savings of
between $400,000 and $600,000 per year as a result of this pro-
vision, The clerical burden associated with preparing summonses
for service also would be lessened. In addition, the delivery
rate of such summonses would probably be improved, as some
persons associate all registered or certified mail with bad
news, and therefore refuse to sign or call for a registered or
certified letter. Finally, the use of ordinary mail would
prove to be more convenient to many persons being summoned.
Many prospective jurors work during the day and therefore must
make a special trip to the post office to retrieve certified
or registered mail,

§.2863 would preserve the discretion of the courts to con-
tinue to require service of such summonses personally or by
registered or certified mail, as at present. Those courts that
face a substantial problem in achieving voluntary compliance
with the summonses by prospective jurors may wish to adhere to
the present practice in order to have proof of the summons
delivery in the event the prospective juror is orxdered to
show cause for failure to appear. I would suggest that the
Subcommittee also give consideration to eliminating altogether
the use of registered mail to serve jury summonses. Given the
availability of return receipts with certified mail and the fact
that summonses have no intrinsic wvalue of their own, such as
materials generally sent by registered mail, additional savings
would be realized by eliminating the use of the more costly
registered letter.

The ABA supports enactment of legislation to authorize the
service of jury summonses by ordinary mail as an important and

reeded step toward improving the efficiency of jury selection.

D T P T
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INJURY COMPENSATION FOR JURORS

Section 3 of $.2863 would extend the coverage of the
Federal Employees' Compensation Act (FECA) to all federal jurors.
The Act presently provides compensation to cmployees of the
federal government for medical expenses and disability or death
resulting from personal injury gsustained while in the perfor-
mance of official duty.

The FECA covers federal cmployees who are injured while
serving on federal juries and "individual[s] rendering personal
gervice to the United States similar to the service of a civil
officer or employee of the United States, without pay or for
nominal pay" (5 U.S5.C. 88101(1)(B)).
administering this Act, however, the Department of Labor has

I understand that in

taken the view that private citizens serving as federal jurors
are not within the scope of this language. Under present law,
therefore, a private person injured while serving as a juror
cannot recover compensation unless he can bring his case under
the Federal Tort (laims Act and satisfy the difficult burden of
proving negligenae on the part of the govermment or its agent.

Federal jurors are not frequently injured in the course of
their pervice. The Administrative Office of the U.S. Courts
has reports of approximately 35 such injuries over a period of
several years. Based on the records of the Administrative Office,
CBO Director Rivlin has estimated increased costs from juror-
related injuries to be less than $100,000 per year.

Section 3 of 5,2863 also defines when a juror is deemed to
be in the performance of duty, ensuring that c¢laims for compen-
sation shall not be granted except for strictly duty-related
injurieé. The bill requires that the protected juror be in
attendance at court pursuant to a summons, in deliberation,
sequestered by order of a judge, or at a site for the taking
of a view. In similar legislation now pending in the House
(H.R, 6872) and in the executive communication submitted by the

Administrative 0ffice of the U.S. Courts, a juror's travel

R T :# P
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from home to che courthouse and back would also be considered
duty-related. I urge the Subcommittee to give consideration

to whether or not such travel should also be included in the
definition of the performance of duty.

Strong policy reasons exist for bringing all federal jurors
within the coverage of the Federal Employees' Compensation Act.
Jurors provide a valuable service to the government. While in
actual service as a petit or grand juror, the citizen juror
should rationally be accorded the benefit of protection in case
of a job-related injury. What begins as a fulfillment of a
high duty of citizenship through public service to the government
could be turned into an economic catastrophe for the juror, in
the event of an accident or injury while serving.

Equitable considerations also lend support to the approach
of 5,2863.

juror receive compensation for duty-related injuries while a

It is unfalr that a federal employee serving as a

private citizen serving in the same capacity does not. Both

ghould be accorded the same financial protection and compensated
in the same manner.

Mr. Chairman, the American Bar Association strongly supports
the pr&mpt eractment of legislation such as §.2863. Thank you
for your time.

Senator GrassLey. Thank you all very much, and the hearing is

adjourned.

[Whereupon, at 11:07 a.m., the subcommittee was adjourned.]



INJURY COMPENSATION FOR JURORS

Section 3 of 5.2863 would extend the coverage of the
Federal Employees' Compensation Act (FECA) to all federal jurors.
The Act presently provides compensation to employees of the
federal government for medical expenses and disability or death
resulting from personal injury sustained while in the perfor- i
mance of official duty.

The FECA covers federal employees who are injured while ;
serving on federal juries and "individual[s] rendering personal
service to the United States similar to the service of a civil
officer or employee of the Uﬁited States, without pay or for
nominal pay" (5 U.S5.C. 88101L(1)(B)). I understand that in
administering this Act, however, the Department of Labor has
taken the view that private citizens serving as federal jurors
are not within the scope of this language. Under present law,
therefore, a private person injured while serving as a juror
cannot recover compensation unless he can bring his case under
the Federal Tort Claims Act and satisfy the difficult burden of
proving negligence on the part of the govermment or its agent.

Federal jurors are not frequently injured in the course of
their service. The Administrative O0ffice of the U.S. Courts
has reports of approximately 35 such injuries over a period of
 several years. Based on the records cf the Administrative Office,
CBO Director Rivlin has estimated increased costs from juror-
related injuries to be less than $100,000 per year.

Section 3 of §.2863 also defines when a juror is deemed to
be in the performance of duty, ensuring that claims for compen-

sation shall not be granted except for strictly duty-related

injurie;. The bill requires that the protected juror be in
attendance at court pursuant to a summons, in deliberation,
sequestered by order of a judge, or at a site for the taking

of a view. In similar legislation now pending in the House
(H.R. 6872) and in the executive communication submitted by the
Administrative Office of the U.S. Courts, a juror's travel
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from home to :he courthouse and back would also be considered
duty~related. I urge the Subcommittee to give consideration
to whether or not such travel should also be included in the
definition of the performance of duty.

Strong policy reasons exist for bringing all federal jurors
within the coverage of the Federal Employees' Compensation Act.
Jurors provide a valuable service to the govermment. While in
actual service as a petit or grand juror, the citizen juror
should rationally be accorded the benefit of protection in case
of a job-related injury. What begins as a fulfillment of a
high duty of citizenship through public service to the government
could be turned into an economic catastrophe for the juror, in
the event of an accident or injury while serving.

Equitable considerations also lend support to the approach
of S§.2863, It is unfair that a federal employee serving as a
juror receive compensation for duty-related injuries while a
private citizen serving in the same capacity does not. Both
should be accorded the same financial protection and compensated
in the same manner.

Mr., Chairman, the American Bar Association strongly supports
the prémpt eractment of legislation such as $.2863. Thank you
for your time.

Senator GrassLEy. Thank you all very much, and the hearing is
adjourned.

[Whereupon, at 11:07 a.m., the subcommittec was adjourned.]
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LETTERS

MATI, SAVINGS ESTIMATE

OFFICE OF THE CIRCUIT EXECUTIVE

UNITED STATES COURT OF APPEALS FOR THE NINTH CirRcuIT

P.O BOX 42068
SAN FRANCISCO, CALIFORNIA 94142

February 12, 1982

- ’

William James Weller
Legislative Affairs Officer v
Administrative Office of the
United States Courts
Washington, D. C., 20544

Dear Bill:

At the January 26, 1982 meeting of the Circuit
Council, the subject of the use of certified mail for summon-~
ing jurors was discussed, Pending in the House is H.R. 4395,
which would permit the courts to use regular mails, the
practice now in effect in most state jurisdictions.

The Council expressed its support for H.R. 4395
as a means of reducing costs of operating the jury system
and improving jury utilization. Attached please find the
projected fiscal impact statement on the district courts
in the Ninth Circuit. The amount is small, but when com-

bined with the other ten circuits it represents several
hundred thousand dollars of savings.

We would appreciate your transmitting this recom-

mendation to Congress. If you require more information please
call us,

Sincerely,

Bl

oo -.'l_,. -
William E. Davis
Circuit Executive

WED~tb

Enclosure

Copies to: Chief Judge Browning:

Chief Judges of District Courts

(27)
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COST COMPARISON
ON USING CERTIFIELD MAIL
VERSUS REGULAR MAIL
FOR JURY SUMMONS

Annual No. of Certified Mail Regular Mail

5

District Summons ($1.55 per ltr.) (20¢ per ltr.)

Alaska 1,550 $ 2,402.50 $ 310.00

Arizona 3,240 5,022.00 648,00

California 10,800 16,740.00 2,160.00
Central

California 3,300 5,115.00 660.00
Eastern

California 7,006 10,850.00 1,400.00
Northern

California 3,480 5,394.00 696.00
Southern

Guam 235 364 .25 47.00

Hawaiil 1,150 1,782.50 230.00

Idaho 550 852.50 110.00

Montana 90 139.50 18.00

Nevada 1,000 1,550.00 310.00

Oregon 2,600 4,030.00 $20.00

Washington 1,325 2,053.75 265.00
Eastern

Washington 1,500 2,325.00 300.00
Western $58,621.00 $7,674.00

8é



District
Alaska
Arizona

California
Central

California
Eastern

California
Northern

California
Southern

Guam
Hawaii
Idaho
Montana
Nevada
Oregon

Washington
Eastern

Washington
Western

Annual No.
Summons

1,550
3,240
10,800

3,300

7,000

3,480

235
1,150
550
90
1,000
2,600
1,325

1,500

COST COMPARISON
ON USING CERTIFIED MAIL
VERSUS REGULAR MAIL
FOR JURY SUMMONS

of Certified Mail
($1.55 per 1ltr.)

$ 2,402.50
5,022.00
16,740.00

5,115.00

10,850.00

5,394.00

364.25
1,782.50
852.50
139.50
1,550.00
4,030.00
2,053.75

2,325.00
$58,621.00

Regular Mail
(20¢ per 1ltr.)

5 310.00
648.00
2,160.00

660.00
1,400.00
696.00

47.00
230,00
110.00

18.00
310.00
520.00
265.00

300.00

$7,674.00
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Hon
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Hon
Hon
Hon
Hon
Hon
Hon
Hon
Hon
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UNITED STATES COURTS

Judicial Council Of The Eighth Circuit
United States Court And Custom House
1114 Market Street
St Louis, Missouri 63101-2068

April 5, 1982
Lester C Goodchild

Donald P Lay. Chiel Judge
Ciretnt Executive

Gerald W Heaney .

Myron H. Bright -
Danaid R Ross

iz« L Slephenson

J. Smith Henley
Theodore McMitlian
Richard S Arnold
Albett G Schatz
Edward L. Filippine
Harry H MacLaughhin

. William James Weller
Legislative Affairs Officer
Administrative Office of the
United States Courts
Washingten, D.C. 20544

N
Q

Dear Mr, Weller:

Attached is a copy of this circuit's Administrative Order
arproving the use of regular mail for juror summons instead of
certified or registered mail. The Council acted on recommenda-
tion of its Cormmittee on the Operation of the Juror System, and
alter completion of a study concerning the potential yearly
savings to the Courts in the Eighth Circuit if they could use
regular mail. A copy of that study is enclosed.

It is my understanding that a measure is pending in Congress
to permit the federal courts to use regular mail for juror sum-
mens. On behalf of the Council, I respectfully request that you
transmit the Council's position to Congress.

If there is anything further that we can do to assist in
this matter, please feel free to call me.

Sincerely,

Lester C. Goodchild
Circuit Executive
Encl.
LCG/emc

cc: Chief Judge Donald P. Lay
Members of the Circuit Council
Members of the Juror Committee
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UNITED STATES COURTS

Judicial Council Of The Eighth Circuit
United States Court And Custom House
1114 Market Street
S1. Louis, Missouri 63101-2068

™~

MEMBERS

Hon
Hon
Hon
Hon
Hon
Hon

. Donald P. Lay. Chiel Judge

. Gerald W, Heaney

. Myron H. Bright "
Donald R. Rass

. Roy L. Stephenson
J. Smith Henley

Hon. Theodore MeMilhan

Hon

Hon.
Hon,
Hon,

Rigchatd § Arnold

Albetf G. Schalz .
Edward L. Fihppine CIRCUIT COUNCIL

Harey H MacLaughlin
ADMINISTRATIVE ORDER

Lester C Goodchild
Circust Executive

CCAO - 101

This will certify that the Judicial Council of the Eighth
Circuit supports the use by the federal courts of regular mail
for a jury summons instead of registered mail.

BN ot

Circuit Executive

April 5, 1982
St. Louis, Missouri

District

E. D. Arkansas
%. D. Arkansas
N. D. Iowa

S. D. Iowa
Minnesota

E. D. Missouri
W. D. Missourdi
Nebraska
North Dakota

South Dakota

Total

31

COST COMPARISON ’
ON USING CERTIFIED MAIL
VERSUS REGULAR MAIL
FOR JURY SUMMONS

Regular Maii

(20¢ per ltr.)

Annual No. Certified Mail
o< Summens {$1.55 per 1tr.)

927 $ 1,436.85
1,175 1,821.25
1,165 1,805.75
1,400 2,170.00
3,150 4,882.50
1,500 2,325.00
3,152 4,885.60
1,403 2,174.65
1,250 1,837.50
844 1,308.20
$24,747.30
~3,193.20
$21,554.10

$ 185.40

235.00

233.00

280.00

630.00

300.00

630.40

280.60

250.00

168.80

B e

$3,193.20

e

o e e a
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OPFICE OF THE CIRCUIT EXECUTIVE
UNITED STATES COURTS
FOR THE
DISTRICT OF COLUMBIA CIRCUIT

UNITKD STATKS COURTHOUSE
CHARLES E. NELSON July 16, 1982 333 CONSTITUTION AVK., N.W.
prvisietieBiirivi Ser "R~ «, WASHINGTON, D.C. 26001-2880
AL RN .
Y
S,
-, BN RY i
T pi
o - "
i:: tivea e
T el

Mr, William J. Weller (LAO) ’
Legislative Affairs Ofificer “ '
Administrative Office of the o

United States Courts :
Washington, D. C. 20544

Dear Bill:

This is in response to your memorandum of July 9, 1982
in which you asked for cost comparison data relative to
service of summonses to jurors by ordinary first class mail
versus use of certified mail.

As indicated in the attached memorandum from James
Davey, the Clerk of our District Court, in calendar year
1981 there would have been a savings of §$7,843.50 if 5,810
summonses could have been sent by regular mail.

Sincerely,
C(:

Charles E. Nelson

Attachment
xc: Clerk Davey, USDC
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Hrited States Ristrict Gowrt
Hor the District of @olumbia

@ffice of the Clerk
3rd and Qonstitution Adenue, N7

Buehington, B. ¢. 20001

Jurmtes G{E‘Q""‘“ July 16, 1982

MEMORANDUM TO CHARLES NELSON

SUBJECT: Data on Jury Summonses--Your July 13, 1982 Memorandum

We agree wholeheartedly that the use of ordinary first-class
fregular] mail for the service of summonses to prospective jurors
is an excellent idea. In calendar year 1981 we would have saved
$7,843.50 in mailing costs if we had been permitted to use
regular mail rather than certified mail. This savings is com-
puted on the basis of mailing 5,810 summonses at a cost of $1.55
each for certified mail but only 20 cents each for regular mail,

While the cost savings would be significant, perhaps even
more important is the fact that regular mail would also be a
more effective means of delivering jurors' summonses. In the
District of Columbia, both our Court and the Superior Court for
the District of Columbia utilize the same pool of prospective
jurors. The only difference is that the Superior Court mails
their summonses by regular mail whereas we must send ours by
certified mail. ZFor the 17-month period January 1981 through
May 1982, 16% per cent of our summonses were returned by the
post office because they were either unclaimed or undeliverable.
During the same period the Superior Court's rate of summonses
returned because they were not claimed or were not deliverable
was less than one per cent.

{awmar, Vnusan

(—.

cc: Kathy Beadnell
Nancy Mayer
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544
WILLIAM JAMES WELLER

WILLIAM E FOLEY LEGISLATIVE AFFAIRS
DIRECTOR QOFFICER

JOSEPH F SPANIOL. JR
DEPUTY DIRECTOR

July 20, 1982

Mr. Charles E. Nelson

ircuit Executive )
gjrg. Courthouse, 3rd & Constitution Avenue, NW.

Washington, D.C. 20001

Dear Charlie:

i xpeditious
ersonal thanks to you qnd Jim Davey for your e
respoﬁiepto our request for estimated savings figures fe1ated Egnce
section 3 of H.R. 4395, I realize our request was an 1ncogven rov%ded
I appreciate your cooperation. The information which you have p

has been filed with the House of Representatives.

Sincerely,
/s

William James Weller
Legislative Affairs Officer

THOMAS H. REESE
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UNITED STATES COURT OF APPEALS Lt
ELEVENTH JUDICIAL CIRCUIT

July 20, 1982

CIRCUIT EXECUTIVE o
ATLAHTA GEONOGIA 30303

Mr., William James Weller
Legislative Affairs Officer
Administrative Office of the

United States Courts

Washington, D.C. 20544

Re: Congressional Request Concerning the Use of Regular
Mail for Juror Summons

Dear Mr. Weller:

Pursuant to your letter of July 9, 1982, attached is a cost comparison

study on the use of certified mail versus regular mail for jury summons in
the Eleventh Circuit.

The study is self-explanatory. Please forward this study to the

appropriate Congressional committee.

%y}/ ﬁ/\

Thomas H. Reese

THR:ns

Enclosure

ce:

Hon, John C. Godbold ‘ ‘
Chief Judges, District Court, Eleventh Circuit
District Court Clerks, Eleventh Circuit

T S



Distgict

R.D.
M.D.
S.D.
N.D.
M.D.
S.D.
N.D.
M.D.

S.D.

Alabama
Alabama
Alabama
Florida
Florida
Florida
Georgia
Georgia

Georgla

TOTAL:

CERTIFIED MAIL TOTAL:
REGULAR MAILS

36

COST COMPARISON
ON USING CERTIFIED MAIL
VERSUS REGULAR MAIL
FOR_JURY SUMMONS

DISTRICT COURTS OF THE ELEVENTH JUDICIAL CIRCUIT

For Period
July 1, 1981 THROUGH June 30, 1982

Annual No. Certified Mail Regular Mail

of Summons (81,55 per letter) (20¢ per letter)
5,041 $7,813.55 $1,008.20
2,718 4,212.90 543.60
2,312 3,583.60 462.40
2,735 4,239.25 547.00
6,826 10,580.30 1,365.20
19,611 30,397.05 3,922.20
8,196 12,703,80 1,639.20
1,245 1,929.75 249.00
2,276 3,527.80 455,20
$78,988.00 $10,192.00

$78,988.00

~10,192.00

SAVINGS BY REGULAR MAIL:  $68,796.00
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JUDICIAL COUNCIL OF THE THIRD CIRCUIT

20716 United States Courthouse
601 Market Streat
Philadelphla, Pennsylvania 19108

PAUL NEJELSKI
THIRD CACUTY EXECUTIVE
FHONE 1215370118
July 16, 1982
. Y
y
* Sep A .
.1 ﬁ’:."lri., .
u': . j‘—. :V:," ‘
william James Weller, Esguire Lagis e
Legislative Affairs Officer j};;?iiwx
asministrative Office of the Cragaed
United States Courts . Ao
Washington, D.C. 20544 ) .

Re: Juror Summons HR 4395
Dear Bill:

flere is the information requestad in your letter dated
July 9, 1982. The time period covered is July 1, 1981 to June 34U,
1982.

Cost Comparison

vlail
District Summons* Certified kegular
(3 $1.55) (@ $.20)
Delawate 175 271.25 35.00
New Jersey 10,750 16,662.50 2,150.00
E.D. Pa. 7,244 11,228.20 1,448.40
M.D. Pa. 4,562 7.,071.10 912.00
W.D. Pa. 4,378 6,785.90 875.60
Virgin Islands 1,021 1,582.55 204.20
TOTAL 43,601.50 5,625,560
Certified $43,601, 50
Regular 5.,625.60

$37,975.90
There are no grand juries in the virgin Islands.

Sincerely,

Veplol
Paul Nejelski
PN:jlm

11-792 0 - 83 =~ 2

fertvingoirie Resmpptts
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ADMINISTRATIVE OFFICE OF THE
UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM E. FOLEY WILLIAM JAMES WELLER
DIRECTOR LEGISLATIVE AFFAIRS

OFFICER
JOSEPHF SPANIOL, JR.

DEPUTY DIRECTOR

July 20, 1982

Mr. Paul Nejelski

Circuit Executive

20716 U. S. Courthouse

Independence Mall Vest, 601 Market Street
Philadelphia, Pennsylvania 19106

Dear Paul:

Thank you very much for responding to our request for cost savings
figures resulting from enactment of section 3 of H.R. 4395. T very much
appreciate your efforts to help. The information has been filed with
the House of Representatives.

Sincerely,

heA/s

William James Weller
Legislative Affairs Officer
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SAMUEL W. PHILLIPS
CIRCUIT EXECUTIVE
UNITED STATES COURT OF APPEALS

FOURTH CIRCUIT
P.O. BOX 6G

RICHMOND, VIRGINIA 23214

July 19, 1982 .7

Mr. William J. Weller RS
Legislative Affairs Officer
Administrative Office, U. S. Courts
Washington, D. C. 20544

Re: Congressional Request Concerning the Use
of Regular Mail for Juror Summons

Dear Bill:

Attached is the '"cost comparison" for the
Fourth Circuit which you have requested on behalf of
Mr. Kastenmeier. If you need anything else, please do
not hesitate to ask for it.

With best regards,

Sincerely,

Samuel W. Phillips

Enclosure

cc: Honorable Harrison L. Winter
Chief Judge, Fourth Circuit

P
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COST COMPARISON
ON USING CERTIFIED MAIL .
VERSUS REGULAR MAIL i

JUDICIAL COUNCIL OF THE SEVENTH CIRCUIT
219 SOUTH DEARBORN STREET

FOR JURY SUMMONS é CHICAGO. JLLINOIS 60604 5
; COLLINS T. FITZPATRICK Lo s
DISTRICT COURTS OF THE FOURTH CIRCUIT CIRCUIT EXECUTIVE 3. A
_ PHONE (212) 435.5803 PR S S
i o oo
Annual No. of Certified Mail Regular Mail ! '
District Summons (1981) ($1.55 per Ltr.) (80.20 per Ltr.) 1 pi
i I
; v
Maryland *4,705 $7,292.75 $941.00 ﬂ
North Carolina % July 21, 1982
Eastern *3,678 $5,700.90 $735.60 ; !
Middle 1,712 $2,653.60 $342.40 ;
Western 1,144 $1,773.20 $228.80 ! Mr. William James Weller
] , ; Legislative Affairs Officer
South Carolina 4,160 $6,448.00 $832.00 ! Administrative Office of the
Virginia % United States Courts
Eastern 3,349 $5,190.95 3669. 80 . Washington, D. C. 20544
Western 1,950 $3,022.50 $390. i Dear Bill:
West Virginia !
Northern #*1,000 $1,550.G0 $200.00 : Pursuant to your memorandum of July 9, 1982, I have
Southern 1,710 $2,650.50 $342.00 i enclosed a cost comparison on using certified mail versus
! regular mail for jury summons.
TOTAL 23,408 $36,282.40 $4,681.60 Sincerely,
-4,681.60
Difference:531,600.80 &, :'.L%ﬂ,;y

| Collins T. Fitzpatrick
*Approximations

Bl

. Enclosure
COST COMPARISON
ON USING CERTIFIED MAIL
VERSUS REGULAR MAIL
FOR JURY SUMMONS
Annual No. of Certified Hail Regplzv Mail
District Sunmons ($1.55 per 1tr.) (w24 nur ltr.)
Illinois
Central 1,400 $ 2,170.00 $ 280.00
Northern 5,000 7,750.00 1,000.00
Southern 1,106 1,714.30 221.20
Indiana
Northern 5,808 9,002.40 1,161.60
Southern 1,267 1,963.85 253.40
Wisconsin
Bastern 1,354 2,098.70 270.80
Western 215 __333.25 . 43.00
Total $25,032.50 $3,230.00
-3,230.00

$21,802.50
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OFFICE OF THE CLERK
UNITED STATES COURT OF APPEALS
FOR THE FIRST CIRCUIT

DANA H. GALLUP 1606 JOHN W. MCCORMACK
CLERK POST OFFICE AND COURTHOUSE
BOBYON, MASE. 02108
(817) 2232888

July 22, 1982

J . ’ . ""‘
Mr. William Wellex * RS
Leyislative Affairs Office Lt w7
Administrative Office of the U.S. Courts ‘ )
Supreme Court Building - e Y

Washington, D.C. 20544
Dear Bill:

This is in reply to your memorandum of July 9, 1982, concerning
the Use of Regular Mail for Juror Summons, which memo just came to my
attention upon return from vacation. I do not have costs comparisons
for the various districts within this Circuit. I have checked with some
of the District Court clerks in the Cirxcuit and I can see that there is
more than one point of view on this matter, so I am not in position to
give a circuit-wide position on this question.

I would also point cut that those districts that have computer
generated mailings have managed to cut down considerably on the personal
manhours involved in this work. Finally, with respect to those districts
that use the computer, the ‘omparing of $1.55 per letter v. $.20 per
letter in the 8th & 9th Cir-uit charts could well be an overstatement of
the savinys about which you may wish to be carefyl. I understand that
when the envelopes are presorted there is a redudtion in the $1.55 postal
rate to, I am told, $.75 per letter plus $.20 if return receipt is re-
quested. This is considerably less than the $1.55 used in the charts.

These observations are not official positions of the Circuit,

but rather my personal observations that I send along to you as I do
not want to appear to be ignoring your memorandum.

Sincerely yours,

DHG:mn

OFFICE OF THE
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UNITED STATES COURT OF APPEALS
FIFTH JUDICIAL CIRCUIT
600 CAMP STREET ROOM 109
NEW ORLEANS. LOUISIANA 70130

CIRCUIT EXECUTIVE

July 22, 1982

L Fodoo
Mr. William J. Weller . “, , Tt
Legislative Affairs Officer RO
Administrative Office of the c Q‘-Z';"; ’
United States Courts L
Washington, D. C. 20544 L

Dear Mr. Weller:

As suggested in your memorandum of July 9, 1982, I enclose a

cost comparison on using certified mail versus regular mail for
jury summons in the Fifth Circuit for the period July 1, 1981 -
June 30, 1982,

We hope the cost comparison will help support the position of

the Judicial Conference in support of provisions in H.R. 4395 which
would authorize the service of summonses to prospective jurors by
ordinary first-class mail.

Enc.

Sincerely,

St e e omlerin

Lydia G. Comberrel
Acting Circuit Executive

T T e e T SR e T AT A NS st O
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Total

Savings to the Government
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D.

D.

D.

D.

D.

D.

D.

District

Louisiana
Louisiana
Louisiana
Mississippi
Mississippi
Texas

Texas

Texas

Texas
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FIFTH CIRCUIT

COST COMPARISCN
ON USING CERTIFIED MAIL
VERSUS REGULAR MAIL
FOR JURY SUMMONS -

JULY 1, 1981 - JUNE 30, 1982

Regular Mail
(20¢ per ltr)

Annual No. Certified Mail
of Summons ($1.55 per 1ltr)
7,240 s 11,222.00
1,050 1,627.50
7,099 11,003.45
2,700 4,185.00
3,600 5,580.00
11,738 18,193.90
5,236 8,115.80
3,730 5,781.50
3,608 5,592. 40
46,001 " 71,30L.55

-~ 9,200.20

$ 62,101.35

$ 1,448.00
210.00
1,419.80
540.00
720.00
2,347.60
1,047.20
746.00

__721.60

$ 9,200.20
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UNITED STATES COURTS
JUDICIAL COUNCIL OF THE SECOND CIRCUIT

STEVEN FLANDERS
CIRCUIT EXECUTIVE
(212) 791:.0982

br. William James Weller
Legislative Affairs Officer

Administrative Office of the

United States Courts
washington, D.C. 20544

Dear EBill:

U. . COURTHOUSE

NEW YORK, N. ¥, 10007
{FTH) ss2.0082

July 5, 1982

P
¢ Ty

;; v ) o
o .

In response to your memorandum of July 9, 1
had the attached cost comparison table prepared for our

cirecuit.

1f there is anything further that we can do
to assist in this matter, please feel free to call.

Sincerely,

“ o e o
.t ’
.

Steven Flanders

CERTIFIED MAIL REGULAR MAIL

($1.55 per ltr)  (20¢ per 1ltr)

Enclosure
COST COMPARISON
ON USING CERTIFIED MAIL
VERSUS REGULAR MAIL
FOR JUROR SUMMONS
ANNUAL NO,
DISTRICT OF SUMMONS
Connecticut 1,160

Northern District 950
of New York

Eastern District 30,230
of New York

Western District 1,875
of New York

Southern District 26,660
of New York

Vermont 360

61,235

Savings: $82,667.25

$1,798.00 $ 232.00
§ 1,472.50 $ 190.00
$46,856.50 $ 6,046.00
$ 2,906.25 $ 375.00
$41,323.00 $ 5,332.00
$§ 558.00 $ 72.00
;;4.914:;; 2221247.00
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CO3T ESTIMATE

ADMINISTRATIVE OFFICE OF THE
) UNITED STATES COURTS
WASHINGTON, D.C. 20544

WILLIAM JAMES WELLER

WILLIAM E. FOLEY LEGISLATIVE AFFAIRS
DIRECTOR OFFICER
*
JOSEPH F. SPANIOL, JR.
DEPUTY DIRECTOR July 20, 1982

. i jer, 111 . .
ggungg¥:dssgggmmittee on Courts,_61V11 Liberties,
and the Administration of Justice
House Judiciary Cormittee
2137 Rayburn House Office Building
Washington, D.C. 20515

Dear David:

eed during our telephone conversation yesterday, I am, to the
extenﬁspgggig1e, resgonding today to your request for two specific "cost

estimate" figures.

irst, you asked us to estimate costs related to'enactment of
sectigg 1 ofyH.R. 4395 which would extend to Federa] jurors coverage
under the Federal Employees Compensation Act. In his prepared state-
ment submitted to you for hearings on June 22, Judge Hunter reported
that during the past several years we have received reports of no more
than 35 injuries to Federal jurors. Judge Hunter also noted, however,
the "catch 22" situation presently prevailing: Given the present Tack
of a means to financially compensate jurors for injuries, there is a
strong possibility that many incidents of injury are not recorded, 1In
May of 1978 the Administrative Office's General Counsel, cognizant of
the "catch 22 problem", advised Mr. Kastenmeier by letter of our belief
that there probably would not be more than 200 instances of juror injury
in any one year. In that correspondence he noted that our Timited
experiences with reported injuries suggested that the average cost per
injury would probably not exceed $100, Given the reality of 1nf1at1nni
we would now revise that dollar figure to $125. Thus, our current esti-
mated maximum cost in any one year would be $25,000.

Second, you asked me to obtain estimated "cost savings" figures
similar to those provided by the Eighth and Ninth Circuits as appendices
to Judge Hunter's prepared statement. Although I have asked each circuit
to file with my office estimated figures as soon as possible, as of today
1 have received estimated figures only from the Third and District of
Columbia Circuits. The Third Circuit estimates that a savings of $38.000‘i .
per year would result from enactment of section 3 of the bill. The Distric
of Columbia Circuit estimates a savings of $7,850. .

Obviously, savings derived from enactment of section 3 should far
exceed the co§% of engctment of section 1 of H.R. 4395, As other .
circuits file their estimated savings figures, 1 will advise you o
it.

Sincerely,

*

[4 é{’c‘/

William James Weller
Legislative Affairs Officer
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AMERICAN BAR ASSOCIATION RECOMMENDATION

AMERICAN BAR ASSOCIATION
SPECIAL COMMITTEE ON COORDINATION
OF FEDERAL JUDICIAL IMPROVEMENTS
REPORT TO THE HOUSE OF DELEGATES

RECOMMENDAT ION

The Special Committee on Coordination of Federal Judicial
‘Improvements recommends adoption of the following resolution:

BE IT RESOLVED, that the American Bar Associa- 1
tion supports enactment of legislation such as 2
H.R.4395, 97th Congress: 3
(1) To provide for the taxing of attorneys' fees 4
as court costs, for a court-appointed attorney 5
in an action brought by a juror to protect his 6
employment rights; 7
(2) To extend statutory compensation for work 8
injuries to all persona rendering federal jury 9
gervice; and 10
(3) To authorize the service of jury summonses 11
by ordinary mail. 12

REPORT

The above recommendation was submitted by the Special
Committee to the House of Dele§ates at the 1982 Midyear Meeting.
It was withdrawn by the Special Committee because some members
of the House wished to have more time to consider the matter.

H.R.4395, developed by the Judicial Conference of the
United States, was introduced in Congress by Representative
Kastenmeier (D-WI), chairman of the House Judiciary Subcom-
mittee on Courts, Civil Liberties and the Administration of
Justice, on August 4, 1981. The bill is gresently pending
in Reg. Kastenmeier's subcommittee. The bill incorporates
the three reforms described in the resolution, each of which
is dealt with separately below.

Taxation of Juror Attorneys' Fees

Under present law, an employee is protected from dis-
charge, intimidation, and coercion by an employer by reason
of such employee's service as a juror in federal court, 28
U.5.C. §1875. Section 1875, which was added to Title 28 by
the Jury System Improvement Act of 1978 (Public Law 95-572,

92 Stat. 2456), further provides that an employer who violates
this gection shall be subject to 1e%a1 action for damages,
injunctive relief, and a civil penalty.

Subsection (d) of section 1875 presently provides that
an individual claiming a violation of his rights under this
section may apply to the district court for a court-appointed
and government~compensated attorney, which attorney the court
shall appoint upon a finding of probable merit in such claim;
that where the employee has retained his own counsel, the court
may award such an employee who ultimately prevails a reason-
able attorney's fee ag part of the costs; and that the court

3 Gee
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v award a prevailing employer a reasonable.attorney's fee
gijpart of tﬁe costs gf the thion is determined to have been
frivolous, vexatious, or brought in bad faith, Subsection (d)
does not explicitly provide, however, for the taxation of an
attorney's fees against an employer in a situation where the
juror's counsel has been appointed by the court and compensated
from government funds.

Because the prospect of being taxed attorneys' fees
serves as a strong deterrent to employer misconduct,'sugh
taxation should be allowed regardless of whether an indivi-
dual has retained counsel at his own expense or has been
assisted by a court-appointed attorney compensated by the
government. In the absence of statutory authority, however,
courts are without discretion to create exceptions to the
"American rule" that attorneys' fees are not ordinarily
recoverable by prevailing parties in federal litigation, |
Alveska Pipeline Service Co. v. Wilderness Society et al.,
Z?% U.S. 725 (1975). It is not clear whether section 1875 (d)
currently confers upon the court the authority to tax attor-
neys' fees where such fees have been expended by the govern-
ment. Enactment of legislation such as H.R.4395 would
eliminate this uncertainty by making such authorization
express.

Legislation providing for the taxation of juror attorneys'
fees for a court-appointed attorney passed the Senate in the
96th Congress (S.1187), but saw no action in the House of
Representatives.

Injury Compensation for Jurors

Although the Federal Employees' Compensation Act (5 U.S.C.
§8101 et seq.) provides compensation for federal employees who
are injured while serving as jurors in federal courts, the Act
has been administratively interpreted to exclude coverage for
private citizens on federal jury duty. On several occas%ons,
the U.S. Department of Labor has rejected federal jurors
claims for injury compensation on the grounds that jurors would
not be considered "employees" of the federal government within
the meaning of the Act.

Strong policy reasons exist for bringing all federal
jurors within the coverage of the Federal Employees' Compen-
sation Act. Jurors provide a valuable services to the govern-
ment. While in actual service as a getit or grand juror,
the citizen juror should rationally be accorded the benefit
of protection in case of a "job-related" injury. What begins
as a fulfillment of a high duty of citizenship through public
service to the government could be turned into an economic
catastrophe for the juror, in the event of an accident or
injury while serving. Under present law, a person injured
while serving as a juror cannot recover compensation unless
he can bring his case under the Federal Tort Claims Act by
proving negligence on the part of the government or its agent,
a difficult burden. While jurors are not frequently injured,
it is unfair that a federal employee receive compensation while
a private citizen serving in the same capacity, does not.

H.R.4395 limits and defines when the juror is deemed to
be in the performance of duty, ensuring that claims for com-
pensation shall not be granted except for strictly duty-related
injuries. The bill requires the protected juror to be in
actual attendance in court or en route to or from court, such
as the taking of a view, but would not include a portal-to-
portal situation where a juror is coming to the court from
his home or returning to his home aftexr a day in court,
Jurors in active service would be considered employees of the
federal government only for the purpose of their compensation

F XTSRS SN UL |
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as jurors and tor no other purpose. Recovery under the Federal
Employees' Compensation Act would be the exclusive remedy of the
juror against the United States for such injuries.

Legislation providing for compensation for injured jurors
was passed by the U.S. Senate in the 95th Congress on April 27,
1978, as Title III of S.2074, but this portion of the bill was
not acted upon by the House of Representatives.

Service of Summons for Jury Service

H.R.4395 would amend 28 U.S.C. §1866(b) with respect to
the manner of serving a summong upon prospective jurors, sum-
moning them to court for jury service. This subsection
presently requires that these jury summonses shall be served
personally, or by registered or certified mail. In practice,
such summonses are now served nearly always by mail rather
than by personal service. H.R.4395 wculd permit the service
of such summonses by regular, first-class mail as well as by
the methods of service presently authorized.

It is believed that service of jury summonses by ordinary
mail would reduce mailing costs, would lessen the clerical
burden of readying such summonses for service, and would
improve the delivery rate of such summonses by avoiding the
reluctance of some persons to accept and sign for a registered
or certified letter. The bill, however, preserves the dis-
cretion of the courts to continue to require service of such
summonses personally or by registered or certified mail, as
at present. Those courts which face a substantial problem
in achieving voluntary compliance with the summonses by
prospective jurors may wish to adhere to the present practice
in order to have proof of the summons delivery in the event
that its recipient must be ordered to show cause for failure
to appear. Likewise, individual jurors who fail to respond
to the initial summons could, under this bill, still be served
personally or by registered mail with a follow-up summons as
a prelude to any order to show cause for non-~appearance.

Adoption of the proposed, or similar, legislation 1s an
important and needed step toward improving the efficiency of
jury selection and the conditions of service imposed upon
federal jurors. :

Respectfully submitted,

Richard R. Bostwick

W. Gibson Harris

Elaine R. Jones

Johnny H., Killian

Honorable Harry Phillips
Honorable H. Barefoot Sanders
Irving R. Segal

Benjamin L. Zelenko

Edward I. Cutler, Chairman

August, 1982
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